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ADVEETISEMENT. 


rpHE  object  of  the  pablication  of  the  New  Ekolahd,  Oehtcral  and  Westesn 
Bbpobtbbs  is  to  make  series  of  harmonious  and  bomogeneons  St»te  Keports, 
shoving  concurrent  decisions  as  promptly  aa  possible,  so  arranged  as  to  contain 
the  maximnm  amount  of  matter  within  the  minimum  space,  and  to  accompany 
these  with  the  m<Mt  complete,  oonTeniently  arranged  and  compact  indexes  that 
can  be  devised ;  thus  bringing  within  the  reach  ot  every  practicing  lawyer  all 
the  case  law  he  can  require. 

Briefs  of  counsel,  which  generally  constitute  the  best  annotation  or  amplifi- 
cation  of  the  subject  of  any  given  case,  have  been  fully  reported;  and  a  generous 
amount  of  space  has  been  devoted  to  additional  matter,  of  similar  value,  in  the 
form  of  editorial  foot  notes.  ' 

The  Index  to  this  volume  constitutes  a  complete  digest  of  the  contents,  which 
Aggregates  more  than  fire  times  l^e  amount  of  an  ordinary  volume  of  law  reports. 
The  main  index  refers  not  only  to  the  decision  or  jndgment  in  each  case,  bat 
also  to  every  principle  affirmed,  'denied,  criticised  or  commented  upon;  thus  in- 
dading  the  premises,  argument  and  collateral  matter  in  each  opinion. 

Dissenting  opinions,  which  are  also  reported,  are  referrod  to  and  distinguished 
in  the  main  index.  Each  proposition  is  repeated,  with  appropriate  changes  in 
phraseology,  under  every  appropriate  head  or  subject,  thus  avoiding  the  use  of 
specific  cross-references,  and  confining  the  office  of  croBS-referencea  to  a  fall  ex< 
positdtm  of  the  system  of  dassifioation. 


A  table  of  statutes  has  been  embodied  in  the  index,  arranged  chronologically 
by  States,  uid  giving  the  subject  of  each  citation. 

The  supplemental  index  refers  to  editbrial  notes  and  to  briefs  of  counsel.  The 
general  subject  of  briefs  on  either  side  has  been  given,  and  also  the  more  specific 
points  of  each.  When  a  point  or  subject  is  extended  over  several  pages,  the  ref- 
erence is  made  to  the  first  page,  and  In  each  cose  the  State  is  indicated. 

The  aim  has  been  to  prepare  complete  indexed  digests  of  everything  deemed 
worthy  of  being  in  the  books,  and  to  prompt  others  to  (1)  abandon  the  cheap 
form  of  mere  compilation  of  syllabi,  which,  while  too  full  for  such  use,  is  yet 
only  a  partial  index,  and  (2)  to  index  the  valuable  matter  so  generally  buried 
and  lost,  for  want  of  any  indexing  whatever. 


While  in  many  particulars  the  editor's  ideal  is  far  from  realized  in  this  volume, 
he  hopes  that  his  professional  brethren  will,  upon  critical  examination  and  com- 
parison of  all  its  distinguishing  features,  be  pleased  with  the  general  result.  At 
all  events,  that  no  one  volume  om  be  found  in  the  library  containing  so  rich  a 
mine  of  reference  to  law  on  almost  any  subject,  he  feels  confident.  This  is  doubt- 
leas  due  to  the  exhaustive  study  and  consideration  given  by  the  New  England 
bar  and  bench  to  the  subject  in  hand.  To  the  carefully  organized  plan  of  co- 
operation of  both  members  and  friends — too  many  for  enumeration  here — of  this 
association  of  lawyers,  is  due  the  result  so  fully  realized  to  the  profession  in  so 
many  directions,  viz :  more  promptness,  better  books  and  cheaper 
books,  h.  0.  JpuB.  Co. 
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ERRATA. 


MJEW  HirOZiASD  BBFOBTRB,  TOL.  I. 

Page  1,  In  list  of  Judges;  for  "Hon.  George  A.  Bingham."  read  "Hon.  Alonzo  P.  Gar. 
penter." 

Page  8,  Ut  coloiun,  last  Une  of  opinion;  for  "Clark  ,ante,  81,"  read  "Clark,  91  N.  H.  St" 
Page  68,  lat  colum,  80tb  line  from  bottom;  for  "ante"  read  " 61  N.  H." 
Page  73, 1st  oc^umn,  38d  line;  for  "  supra,"  read  "  61  N.  H." 
Page  78,  lat  oolumn,  80th  Hne  from  bottom;  for  "  Allen,"  read  "  Mass." 
Page  95,  2d  column,  SOth  line  from  bottom;  for  "  188  Mass.."  read  "  189  tSass.  390." 
Page  98,  in  6th  Une  <tf  syllabus,  between  "  puent"  and  "  irtio,"  insert  tbe  Trords  "a  child." 
Page  1S9,  8d  line  of  sylUbos;  for  "  and,**  read  "  land." 
Page  310,  2d  column,  15th  line;  for  "  18,"  read  "  12." 
Page  358,  2d  oolumn,  at  end  of  hut  line  of  o^rfnion,  supply  "  61  N.  H.  207." 
Page  S67,  title  (rf  case  reported;  for"Csffey-,"  read  "Gaffey." 
Page  806,  let  column,  7th  line  from  bottom;  for  "  adopted,"  read  "  adapted." 
Page  826,  lot  column,  9th  line;  for  "  ante  808,  808,"  read  "  ante.  168." 
Page  687,  8d  column,  7th  and  8th  lines;  for  "  Dundee,"  read  "  The  DunSee." 
Page  575,  Ist  column,  6tb  line  of  syllabus;  for  "trial  Justice,"  read  " presiding  judge." 
Page  661,  2d  column,  16th  line;  for  "  proceedings  to  locate  a  highway.   Stutained"  read 
"OmrUoTaTi  to  quadi  record  In  invMseedings  to  tocate  a  town  w^r.   Proeeedirigt  natained." 

Piige747,in  title  of  caaereported;  for  "Gron8bra,"read  "Gronstra/'andfor  "Bourglea,*' 
read  "  Bourges;"  in  Sd  column,  "  for  maliciously  making  lldgatioa,"  read  "  tort  In  procuring 
« trespass." 

Page  898,  1st  oolumn,  beginning  with  6th  Hne  from  bottom;  toT  rest  of  paragraph  read 
"  insolvent  before  the  insolvent  law  was  enacted,  if-  the  note  was  not  proved  against  the  ia- 
solvent  estate  " 
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SUPREME  COURT  OF  NEW  HAMPSHIRE, 

Oir  AND  AFTBB  JDLY  81,  1886. 


Chict  JcsnCB, 
Hon.  CHARLES  DOE. 


AS80CUTB  JnsnoKs, 

Hox.  WuuJAM  H.  H.  Allks,  Host.  Lewis  W.  Clare, 

Hon.  Isaac  W.  Smith,  Hon.  Isaac  M.  Blodobtt, 

Hon.  Gborob  A.  Binghah. 

Hon.  William  S.  Ladd,  Seporter. 


STATE  of  N.  H. 

V. 

Sir  Hoses  D.  PERKINS. 

An  IndietmeBt  for  keeping  for  sale  fer- 
mented eider  in  less  quantity  than  ten  gal- 
toos  iwed  not  eontuB  a  denial  that  it  was 
intended  to  be  sold  elsewhere  than  in  this 
State. 

(MmimMak  JulrSl,  188IL) 

INDICTMENT.   The  rcsp<»ident  moved  to 
quash  the  indictment,  because, 

1.  It  does  not  sufficiently  inform  the  respond- 
ent of  the  facts  expected  to  he  proved  against 
Urn,  or  of  the  oflense  with  which  he  is  charged. 

2.  It  does  not  identify  the  offense  so  as  to 
protect  the  respondent  from  a  suhsequent  pros- 
eeution  for  the  same  offense,  or  enable  the  court 
10  render  a  proper  judgment  upon  it. 

S.  It  does  not  follow  the  words  of  the  stat- 
ute, or  employ  langua^  equivalent  thereto,  or 
words  which  express  its  true  meaning. 

4.  The  offense  is  not  fully,  directly  and  ez- 
pnasly  charged,  but  the  charge  is  uncertahi 
4jid  ambiguous. 

5.  It  alleges  no  crime  or  offense  known  to  the 
law. 

t.  It  is  otherwise  defective  and  insufficient. 
The  motion  was  docued,  and  the  respondent 
excepted. 

Toe  State  Introduced  evidence  tending  to 
show  Bales  by  the  respondent  in  January, 
March,  June,  and  A^nist,  1884,  of  cider  made 
io  November,  1888.  The  respondent  contended 
that  the  cider  was  unfermenled,  and  non-intox- 
icating. George  P.  Tuttle,  called  by  the  State, 
testified  that  he,  with  foiu-  or  five  others,  went 
to  the  respondent's  house  one  Sunday  in  the 
winter  of  1888-84,  and  bought,  paid  for  and 
dnnk  upon  the  pronises  a  few  glasses  of  cider, 
and  that  there  were  about  twenty  persons  in  all 
Resent.  He  farther  testifled  as  follows,  sub- 
ject to  exception  the  le^ndent:  "I  should 
Judge  tome  of  them  appeared  under  the  influ- 


ence of  stimulants.  Some  of  them  acted  rath- 
er funny.  They  seemed  stupid,  and  could  not 
go  veiy  well.  I  saw  three  or  four  that  way. 
None  of  them  belonged  to  the  party  that  went 
with  me.  Down  on  the  pond  below  the  woods 
we  heard  a  noise  in  the  respondent's  house,  and 
we  went  there  from  curiosity.  I  don't  think 
there  was  any  disturbance  after  we  got  there." 

This  evidence  was  received  as  tending  to  show 
that  the  dder  kept  by  the  respondent  was  fer- 
mented and  intoxicating.  Verdict,  guilty.  The 
respondent  presented  the  foregoing  bill  of  ex- 
ceptions, which  was  allowed. 

Mr.  Hd^mrd  Leach,  BolicUor  for  the  State. 

Meatra.  A.  F.  X*.  Norria  and  Heavy  Rob- 
inson,  for  defendant: 

The  auction  of  "keeping  for  sale"  etc, 
without  stating  that  the  intent  of  the  keeping 
was  for  sale  in  this  State  or  otherwise,  distmct* 
ly  and  formally  alleging  where  the  sale  was  in- 
tended to  be  made,  does  not  set  forth  the  ot- 
tenae.Cammonweaithv.  Kennedy,  131  Ma8B.,684. 

The  evil  intent  only  can  be  punished,  and  it 
is  necessary,  therefore,  to  allege  the  Intent  with 
distinctness  and  precision,  and  to  support  the 
allegation  by  proof.  Omtmontoe^ih  v.  Hertay, 
ft  Allen,  180;  Commonwalth  v.  Show,  7  Met., 
57;  State  v.  Wilson,  2  Mil.  (S.  C),  Const.  Rep., 
185;  State  v.  PhObriek.  81  Me.,  401. 

The  allegations  in  the  indictment  may  be 
true  and  yet  defendant  may  have  committed  no 
crime.  See  form  of  complaints  in  Common- 
weaitAv.  Peto,  186  Mass.,  155;  Commonwealth 
V.  At/ans,  136  Mass.,  160;  Commonwealth  v. 
MeGarrv,  ISS  Mass.,  558;  CommmmaUh  v. 
Snow,  198  Mass.,  676;  under  statutes  legally 
the  same.  Commmwealth  v.  OdUn,  28  Pick., 
275. 

An  indictment  simply  averring  the  sale  of 
one  pint  without  wonu  neTOtiating  a  larger 
quantity,  is  insufficient.  Commontoealth  v. 
F^amm,  28  Pick.,  280,  n. 

Mr.  Justice  Allen  delivered  the  opinion  of 
the  court; 

The  ground  ot  the  motion  to  qujifh  the  in- 
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dictment  is,  thtUf  it  doee  aot  with  sufficient  def- 
initeness  describe  the  oflense  so  as  to  g^ve  the 
defendant  full  Information  of  what  the  State 
expected  to  prove  against  him.  Ordinarily,  in 
Indictmente  for  offenses  created  by  statute,  it 
is  BivBBcient  to  describe  the  offense  m  the  words 
of  the  statute.  8taU  v.  AbboU.  8  N.  H.2484; 
State  V.  BlaitdeU,  88  N.  H..  89S;  Stata  r.  Wmt- 
vxnih,  87  N.  H.,  333. 

The  indictment  charges,  that  the  respondent 
on,  etc.,  at,  etc.,  "Not  being  an  agent  of  any 
town,  place  or  dty  for  the  purpose  of  selling 
spirit,  with  force  and  arms  did  then  and  there 
unlawfully,  knowingly  and  criminally  keep 
for  sale  fermented  cider  in  less  quantity  than 
ten  gallons,  whidi  said  fermented  cider  was 
not  uien  and  there  kept  for  sale  bv  a  manufact- 
urer at  the  press,  contrary,  etc.,  and  the  de- 
scription is  substantially  in  the  language  of 
the  statute  creating  the  offense.  G.  L.,  ch.  109, 
sec.  16.  Thedefendant'8claim,thatthedescrip- 
tion  of  the  offense.should  contain  an  averment 
of  keeping  the  cider  with  intent  to  sell  the  same 
in  New  ^mpshireand  not  elsewhere,  is  a  claim 
not  warrant™  by  the  statute.  "Keeping  for 
sale"  ifi  the  language  of  the  statute,  and  the  in- 
dictment uses  uie  phrase  and  names  the  place 

the  aXteoK,  and  it  is  not  neceasary  to  aver  a 
negatire  of  an  intent  to  sell  anywhere  else.  If 
keeping  the  cider,  with  intent  to  sell  eteewhere 
than  at  the  place  charged  in  the  indictment, 
would  he  a  different  offense,  it  is  not  necessary 
to  exclude  the  different  offense  by  a  formal  de- 
nial; and  if  such  keeping,  with  intent  to  sell 
elsewhere,  is  no  offense,  u  cannot  be  necessary 
to  negative  such  intent.  It  is  not  alleged  that 
any  specific  quantity  less  than  ten  gallons  was 
kept  for  sale,  but  some  quantity  less  than  that. 
Had  the  specific  quantity  kept  for  sale  been  al- 
leged, it  would  have  been  necessary  to  use  other 
words  limiting  the  amount  to  the  specific  meas- 
ure, that  it  might  be  certain  that  a  less  quanti- 
ty than  ten  gallons  was  intended.  Common- 
waltk  T.  <mn,  28  Pick.,  m.  Aa  it  is,  lan- 
guage could  not  be  used  to  make  It  more  cer- 
tain that  fermented  cider  less  than  ten  gallons 
bv  measure  was  alleged  to  be  kept  for  sale. 
The  indictment  charges  the  offense  substantial- 
Iv  in  the  language  of  the  statute  and  with  suf- 
ficient certainty. 

SteepUtmt  owrruted. 

Mr.  JimMm  fihnith  did  not  sit;  the  others  con- 
curred. 


Elbridge  G.  BOODY  et  ai., 

V. 

WiUUm  W.  WATSON  et  at. 

The  statute  authorizing  towns  to  ex* 
empt  manufacturing  property  from  taxa- 
tion for  a  term  not  exceeding  ten  years, 
does  not  confer  authority  to  exempt  the 
same  property  for  a  second  period  of  ten 
yean. 

(RocUngbam  July  81, 1885.) 

PETITION  for  manttamtta,  requiring  the  se- 
lectmen of  Nortbwood  to  assess  a  tax 
upon  the  shoe  manufacturing  property  of  Pills- 
buiy  Brothers  for  the  year  lw4.   Facts  agreed 


for  the  judgment  of  the  court.  June  21 ,  1878, 
the  town  voted  as  follows:  "  Resolv^,  that  we 
exempt  from  taxation  any  shoe  manufitctory, 
or  any  other  manufactory  that  has  been  or  may 
be  established  in  this  town,  for  the  term  of  ten 
years,  provided  there  shall  be  invested  in  such 
manufacturing  business  at  least  $10,000,  and 
is  established  prior  to  January  1,  1875." 

For  a  perioa  of  ten  years  following  this  vote, 
the  establishment  and  capital  of  the  Pillsbury 
Brothers  were  not  taxed.  September  28, 1682, 
the  foUowing  vote  was  passed:  "The  town  will 
exempt  from  taxation  any  shoe  manufactuiing 
establishment  and  the  capital  used  in  operating 
the  same,  for  the  term  of  ten  years,  which  has 
been  or  may  be  established  in  said  town,  or  any 
other  manufacturing  establishment  that  has 
been  or  may  be  established,  provided  there 
shall  be  invested  in  any  such  manufacturing 
business  at  least  flO.OOO,  and  may  be  estal? 
lished  prior  to  January'  1,  1884."  Under  this 
vote  the  selectmen  omitted  to  assess  a  tax  upon 
the  property  in  question  in  April,  1884.  and  it 
is  to  compel  the  assessment  of  such  tax  that  this 
proceedingis  brought. 

Meetn.  Hwrston  A  Eastmaa,  for  plaint- 
iffs: 

Statutes  exempting  persons  or  property  are 
construed  strictly,  and  ttie  exempnon  will  be 
denied  unless  so  clearly  granted  as  to  be  free 
from  fair  doubt.  Such  statutes  will  be  con- 
strued most'strongly  against  those  claiming  the 
exemption.  Academy  v.  Exeter,  58  N.  H.,  807; 
3  Diilon,  Mun.  Corp.,  sec.  776;  Banks  v.  BiU- 
ings,  4  Pet.,  514;  Charlet  Siv.  Bridge -v.  War- 
ren Bridge,  11  Pet.,  420;  Bankv.Skelty.  1  Black, 
486  (XVII.,  Law.  ed.,  178);  P.  <ft  W.  R.  R.  Co. 
v.  Maryland,  10  How.,  893;  Traskv.  Maguire, 
18  Wall.,  891  (XXI.,  Law.  ed.,  988);  B.  B.  Co. 
V.  Lote,  60  Me.,  148. 

Where  the  language  of  the  statute  is  clear 
and  distinct,  and  leads  to  no  absurd  results,  it 
must  be  construed  in  the  light  of  its  obvious 
meaning.    Wood  t.  ^dam*,  86  N.  B.,  86. 

The  statute  declares  an  exemption  to  be  a 
contract,  andXipon  the  ground  tlut  it  is  a  con- 
tract, it  has  been  sustained.  Cases  mipra;  Cox 
Ifeedle  Co.  v.  Gui^ord,  N.  H.  Aug.  T.,  1888. 

The  warrant  for  a  town  meeting  held  for  the 
purpose  of  voting  to  exempt  persons  or  prop- 
erty from  taxation,  should  ^cify  the  particu- 
lar establishment  proposed  or  offered  by  some 
person  or  persons  to  be  erected  or  put  in  opera- 
tion. Cox  Needle  Co.  t.  OuMford,  N.  H..  Aug. 
T.,  1888. 

Meetre.  Bln^^wm  ft  BIltelMll,  for  defend- 
ants: 

The  laws  under  which  exemptions  are  claimed 
for  a  period  of  years  for  the  encouragement  of 
manmactureiB  are  found  in  Gen.  Laws,  ch.  68 
sec.  10.  Tbeoriglnal  Act  "An  Act  to  Encour- 
age Manufacturers,"  was  passed  July  8,  1860, 
and  has  been  held  constitutional,  and  to  au- 
thorize a  valid  contract.  Opin.  of  Justices, 
58  N.  H.,  628. 

Any  doubt  as  to  the  validity  and  binding 
force  of  a  vote,  from  want  of  formality,  may 
be  removed  by  a  subsequent  vote  of  the  town 
in  which  the  establishment  to  be  encouraged  is 
expressly  named.  C'<w  Needle  Co.  v.  Qvil^ord, 
Sup.  Ct.  N.  H.,  Aug.  T.,  1888. 

The  object  and  general  intent  of  the  Legisla- 
ture is  iniOl  cases  to  be  reguded  in  puttmg  a 
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ontniction  on  the  laogosge  of  statutes.  Jcnea 

T.eiumi,  1  N.  H.,  273. 

The  letter  of  the  law  is  the  body;  the  sense 
lod  lesson  of  the  law,  the  soul.  Potter's  Dwar. 
Sat,  175. 

In  the  abs^ce  of  express  terms  to  the  con- 
tnu7,snilic«it7  granted  by  the  Legislattue  must 
be  field  to  be  a  contlouiDg  power;  as  tlie  Im- 
pfied  BOthority  of  a  railroad  to  make  a  contract 
fwlbe  nse  of  its  road  for  a  period  of,  or  less, 
thsoflve  years.  See  Gen.  Laws,  ch.  164,  sec.  10. 

So  the  power  to  compel  property  holders  to 
pave  a  street,  extends  to  compelUng  them  to 
npapt  when  required  1^  the  munidml  author- 
ities. 8  IMll.  Man.  Corp.,  sec.  780;  McCormaek 
T.  Patdun,  U  Am.  R.,  440. 

Mr.  JutUee  Blod^feitt  delivered  the  opinion 
of  Qte  court: 

"Towns  may  by  vote  exempt  from  taxation, 
lorstenn  not  exceeding  ten  years,  any  estab- 
Umeat  thernn,  or  proposed  to  be  erected  or 
ps  m  operation  therein,  and  the  capital  used 
ID  operating  tbe  same,  for  the  manufacture  of 
fibrics  of  cotton,  wool,  wood,  iron,  or  any 
other  material;  and  such  vote  shall  be  a  con- 
ind  binding  for  the  term  specified  therein." 
G.  L.  c.  58.  |.  10.  Under  the  authority  thus 
delated  the  Tovm  of  Northwood,  at  a  legal 
meeting  held  in  1882,  and  in  accordance  with 
an  siticle  in  the  warrant  therefor,  passed  a  vote 
exnD{ttfaig  certain  manufacturing  property  for 
a  Komd  term  of  ten  years,  and  by  virtue  of 
that  vote  the  defendants,  as  selectmen  and  as- 
Msson  of  the  town,  omitted  to  asseas  the  prop- 
erty for  purposes  of  taxation  in  the  anniutl  as- 
sefloneBt  for  1884. 

Waiving  the  question  of  tbe  sufficiency  of  the 
vote  reason  of  its  general  terms  {C<a;  Needle 
Co.  V.  Guilford,  Belknap,  Jime  T.,  1888),  the 
case  is  reduced  to  the  single  point  of  the  author- 
Ut  of  tile  town  to  grant  further  immunity  from 
luation  to  property  which  had  already  received 
Uw  benefit  of  a  ten  year's  exemption.  This 
point  is  neither  difficult  nor  doubtful.  The 
Atute  exemption  in  each  case  is  limited  to  ten 

rOpirium.  of  the  Juttieet,  56  N.  H.,  628. 
language  of  the  statute  strongly  sup- 
pntB  this  conclusion,  and  so  does  the  uniform 
cnrrmt  of  authority  that,  taxation  being  the 
ralesnd  exemption  the  exception,  the  exemp- 
tion is  to  be  strictly  construed,  and  will  never 
be  permitted  to  extend,  either  in  scope  or  dura- 
tion, beyond  what  its  terms  clearly  require. 
AuOoHS  V.  meter,  58  N.  H.,  806,  807,  and 
csMdted;  People  v.  Davenport,  91  N.  Y.,474, 
475;  Wtultbum  College  v.  Comn.,  8  Kan.,  844; 
C<mn.  V.  Brackenri^e,  13  lb.,  114 ;  ^te  v. 
Bank  of  Smyrna.  8  Houst.  (Del.),  99;  BaOey  v. 
Hagwre,  22  Wall. ,  215,  226  (XXII. ,  Law.  ed. , 
850,852);  Tucker  y.  FerguMn,  lb.,  627,  5S8,  575. 
But  irrespective  of  these  considerations,  and 
without  r^;ard  to  the  obvious  applicability  of 
the  nuudm  Bepremo  vniu*  ett  e^buio  aUeriua, 
it  cannot  reasonably  be  supposed  that  the  Leg- 
islature would  have  fixed  a  definite  period  of 
eiemptioD,  if  their  purpose  was  to  enable  towns 
to  make  it  practically  perpetual  by  renewal  and 
eztensimi.  In  fact,  there  is  no  legitimate  point 
of  view  which  does  not  lead  to  tne  conclusion 
Uttt  the  right  of  towns  to  vote  exemptions  is 
apE^ble  to  temporary  exemptions  only,  and 
lor  a  period  not  ezoeeifing  ten  years  in  all. 


The  second  exemption  by  Northwood,  not 
being  within  the  terms  or  the  meaning  of  the 
statute,  nor  within  the  apparent  scope  of  its 
powers  as  a  town,  was  a  mere  uullitv  under 
which  no  rights  could  be  acquired;  and  as  the 
vote  conferring  the  exemption  is  theonl^  justi- 
fication set  up  oy  the  defendants  for  their  neg- 
lect to  assess  the  property  embraced  in  it.  no 
legal  defense  whatever  is  made. 

Pet^n,  granted. 

Mr.  Juttiee  Clark  did  not  sit;  the  others 

concurred. 


CLARK  ttal. 
«. 

LABRECHE. 

A  conatruetiTe  receipt  and  accept- 
ance of  goods  to  meet  the  requirement  of 
tbe  Statute  of  Frauds  can  only  beproved 
by  clear  and  nneqaivoeal  acta  on  the 

part  of  the  buyer. 

The  defendant  verbally  bargained  with 
the  plaintiffs  for  a  lot  of  crockery  to  be  im- 
ported by  them  at  Boston  and  forwarded 
to  him  at  Manchester:  and  it  was  further 
agreed  that  upon  its  arrival  in  Boston  it 
should  be  stored  and  kept  there  by  tbe 
plaintiffs  for  him  till  be  oraered  it  sent  for- 
ward. After  keejiing  it  a  reasonable  time, 
they  forwarded  it  to  bim  at  Manchester 
with  a  bill,  and  he  refused  to  receive  and 
pay  for  it.  Held,  that  there  was  no  accept- 
ance of  tbe  goods  within  the  meaning  of 
the  Statute  of  Frauds. 


(HlUsborouffh 


'  Jul7  81, 188fi.) 


ASSUMPSIT,  for  goods  sold  and  delivered. 
Facts  found  by  the  court.  September  18, 

1883,  the  defendant  at  Manchester,  through  the 
plaintiffs'  agent,  verbally  ordered  a  lot  of  crock- 
ery. The  crockery  was  to  be  imported  by  the 
plaintiffs  at  Boston,  and  on  arrival,  was  to  be 
sent  to  the  defendant,  at  Manchester.  Tbe 
plaintiffs  ordered  the  crockery.  November  8, 
the  crockery  not  having  arrived  in  Boston,  the 
defendant  wrote  the  plaintiffs  not  to  send  it  un- 
til further  orders,  as  he  was  having  some  re- 
pairs done  in  bis  store.  November  9,  tbe  plaint- 
iffs replied  by  letter  saying, ' '  We  will  notify  you 
when  goods  arrive  and  wont  ship  until  you 
are  ready."  About  a  week  after  this  the  defend- 
ant was  at  the  plaintiffs'  place  of  business  in 
Boston,  and  requested  that,  if  the  crockery 
should  arrive  before  he  ordered  it  sent,  it  should 
be  kept  for  him  there  until  he  directed  it  to  be 
forwanied.  The  crockery  arrived  November  80, 
and  the  defendant  was  notified  and,  as  he  bad 
not  ordered  it  sent,  it  was  stored  in  a  warehouse 
by  the  plaintiffs.  Abouttfae  middle  of  January, 

1884,  the  plaintiffs'  agent  called  on  the  defend- 
ant and  asked  him  what  he  was  going  to  do 
about  the  crockery.  He  said  he  did  not  want  it 
then  and  that  they  need  not  send  it.  February 
16,  1884,  the  plahitiffs  shipped  the  crockeir  by 
cars  to  Manchester  directed  to  the  defendant, 
and  the  same  day  sent  him  notice  by  maO  that  it 
was  shipped  together  with  an  Itemized  bill  of 

ltt,amountingtot245.97.  Thedefendantrefused  i 
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to  receive  the  goods,  and  they  have  since  re- 
mained at  the  railroad  warehouse  at  Manchester. 
At  the  time  the  defendant  was  in  Boston  in 
November,  he  understood  the  plaintiffs  were  to 
store  Uie  crockery  on  its  arrival  and  keep  it  for 
him  until  he  diould  order  it  sent  forward.  The 
plfl^tiffs  then,  and  at  the  Ume  of  its  arrival, 
understood  the  same  thin^.  There  was  no  ac- 
ceptance and  no  receipt  of  the  crockery  by  the 
defendant  within  the  meaning  of  the  Statute  of 
F^uds,  unless,  upon  the  facts  stated,  the  plaint- 
iffs were  his  agents  and  became  his  bailees  from 
tjie  time  of  Its  arrival  and  storage  in  Bostou,  or, 
upon  the  facts,  an  acceptance  U  implied. 

Mmra.  Cross  A  Ta^pgart  for  plaintiffs  in 
error: 

The  conduct  of  a  party  under  the  17th  section 
of  the  Statute  of  Frauds  may  be  proved  to  show 
the  contract  between  the  partiea 

Browne,  Stat.  Fr.,  §  315. 

The  inference  deduced  from  the  conduct  of 
a  buyer  showing  an  acceptance,  may  as  well  be 
drawn  from  his  mlejuse  and  failure  to  act,  as 
from  what  he  does  and  aam. 

Browne,  Stat.  Pr.,  §  821, 

There  was  a  valid  delivery  and  acceptance  of 
a  ^n  of  horses  where  the  buyer  notified  the 
seller  to  keep  them  at  Uvery  tor  him.  Elmore 
V.  Stone,  1  Taunt.,  457. 

So  where  one  agreed  to  buy  two  puncheons  of 
rum  to  remain  in  bond  till  wanted.  Cmtle  v. 
Sworder,  6  Hurl.  &  N.,  828. 

So  where  the  purchaser  of  a  horse  requested 
the  seller  to  keep  it  for  him.  Marvin  v.  Wallis, 

6  El.  &B.,  726. 

So  where  the  purchaser  offered  to  resell  the 
horse  to  a  third  petBon.  Blenkinaop  t.  Clai/toa, 

7  Taunt,  597. 

There  is  a  sufficient  delivery  and  acceptance 
of  goods,  especially  if  ponderous  and  cimifoerous, 
under  circumstances  similar  to  those  in  the  case 
at  bar.  Chaplain  v.  Rogers,  1  East,  192;  Hurry 
V.  Mangles,  1  Campb. ,  452;  Searle  v.  Keeves,  2 
.,  598;  Beaumont  v.  Brengari,  5  C.  B.,  301. 
he  only  exceptions  to  the  rule  being  sales 
for  ready  money,  where  seller  would  not  tMrt 
with  the  goods  till  payment,  ffolmet  v.  hob- 
kim,  9  Ex.,  758;  Tempext  v.  mtzgerald,  3  B.  & 
Aid..  680. 

The  English  rule  as  to  constructive  delivery 
and  acceptance  is  followed  in  a  case,  where  pur- 
chaser of  sheep  requested  the  seller  to  keep  them 
till  a  certain  day.  ffresm  v.  Merriam,  S8  Yt, 
801. 

So  where  purchaser  requested  vendor  to  store 
the  goods  bought  by  him.  Janvrin  v.  MaiaceU, 
23  Wis..  51;  Chapman  v.  Searle,  8  Pick.,  38. 

So  where  the  Itvery-stable  keeper  was  re- 
quested to  keep  a  mare  purchased  from  a  third 
party.    Tapioorth  v.  Moore,  9  Pick. ,  847. 

So  where  cabbases  purchased  were  left  on 
the  land  of  the  seller  to  be  taken  as  vendee 
wanted  them.  Bon  v.  Welch,  11  Gray,  280. 

In  some  cases  it  was  held  that  defivery  and 
acceptance  in  such  cases  was  a  question  for  the 
jury  as  to  whether  vendors  bold  as  agents  of  the 
vendees.  Wdd  v.  Came,  98  Mass.,  153. 

To  establish  the  fact,  there  must  be  evidence 
of  a  change  in  relations  of  the  parties.  Kiught 
T,  Mann,  118  Mass.,  148. 

In  New  Hampshire,  to  satisfy  the  Statute  of 
Frauds,  there  must  be  a  delivery  and  actual  ac- 
ceptance; the  purchaser  must  have  ezerdaed 

4 


his  option  to  receive  or  not,  or  done  something 
to  deprive  him  of  his  option  ;  GUman  v.  Hi», 
86  N.  H.,  811;  Shepherd  v.  Pretty,  82  N.  H., 
49;  as  assuming  control  and  selling  part  of  the 
property.  Chaplin  v.  Bogere,  1  East,  IBS. 

Acts  of  ownership  by  the  buyer  are  evidence 
of  acceptance,  but  it  may  be  shown  in  any 
other  way.  Pavkltam  v.  Mattox,  53  N.  H.,  606. 

A  mere  non-examination  of  the  goods  will 
not  negative  acceptance,  since  he  may  accept 
and  afterwards  reject  them  if  not  as  warranted. 
Bemiek  v.  Sanford,  120  Ha«.,  816. 

There  is  a  djstbiction  between  Uie  formation 
of  a  contract  vrithin  the  statute  and  its  perform- 
ance. Morton  v.  TibbeU,  153  B.,  428;  Benj. 
Sales,  sees.  149, 150;  King  v.  Jarman,  96  Ark., 
190. 

An  acceptance  of  part  only  of  the  goods  Is 
sufficient;  but  this  is  not  "acceptance"  m  satis- 
fying the  statutes.  Oen.  Laws,  ch. ,  830,  sec  16. 

An  unreasonable  delay  In  examinW  the  goods 
after  their  receipt  before  notice  of  refusal  to  ac- 
cept, will  be  considered  an  acceptance.  Benj. 
Sales,  see.  162:  Bushel  v.  Wheeler.  15  Q.  E, 
442;  Curtie  v.  Pugh,  10  Q.  B..  Ill;  CoUmani. 
Gibson,  1  Mood.  &  R,  168;  Speneer  v.  Hah,  30 
Vt.,  814;  Borrotetcaie  v.  Bomeorth,  99  Mass., 
881. 

In  such  cases  the  statute  must  be  liberally 
construed.  ComUe  t.  Orane,  5  Hill,  488. 
Mmrt.  Bnrnluun  A  Brown*  for  defendant 

in  error: 

A  contract  of  sale  of  personal  property  t(x 
more  than  $38  without  memorandum,  part  pay- 
ment or  earnest  money,  is  invalid  "  Unless  the 
buyer  accepts  and  actually  receives  i>art  of  the 
pi^rty."  Oen.  Laws.  ch.  9Sfi,  sec  16. 

There  must  be  both  an  actual  acceptance  and 
receipt,  except  in  case  of  ponderous  articles. 
Preseott  v.  Locke,  51  N.  H.,  94, 100;  GUmanv. 
HiU,  36  N.  H.,  811;  S/iepherd  v.  Pressej/,  82  N. 
H.,49;  Messer  v.  Woodman,  22  N.  H.,  182; 
JSewesy.  Jordan.  89Md.,408;  S.  C,  17  Am.  Rep. 
578;  Baideff  v.  Parker,  2  B.  &  C,  87;  Shindler 
v.  HtMtston.  1  N.  Y.,  361;  8.  C,  49  Am.  Dec, 
816;  BaUe^Y.  Ogden,Z  Johns..  890;  8.  C.,i 
Am.  Dec,  509;  Smith  v.  Bouek,  88  Wis.,  19; 
Mcholle  V.  IHume,  1  Car.  &  P.,  372;  Browne, 
Frauds,  sec.  818. 

There  is  no  actual  acceptance  so  long  as  the 
buyer  has  a  right  to  reject.  Shepherd  v.  Pres- 
ses, 82  N.  H.,  49;  Hems  v.  Jordan.  89  Md., 
472;A  17.,  17 Am.  Bep.,S'JS:Bodgers'v.Ph^. 
40  N.  T.,  581;  Horn  v.  Palmer,  8  Bam.  &  A.. 
831;  Hunt  v.  Heet,  8  Ex.,  814;  ShintUer  v. 
Houston,  IN.  Y. ,  261 ;  8.  C. ,  49  Am.  Dec ,  816; 
Maxtoell  v.  Brown,  89  Me. ,  98;  Kent  v.  ifitf*- 
isson,  8  Bos.  &  P.,  383;  Hanaon  v.  ArmOage,  6 
Bam.  &  A..  557;  PreaeoU  v.  Locke,  51  N.  H.. 
94,  108. 

A  subsequent  agreement  constitutiag  part  of 
an  existing  contract  does  not  constitute  an  ac- 
ceptance. Shepherd  v.  Premey,  88  N.  H.,  tt. 
67;  Shindler  v.  Houjiton,  1  N.  Y.,  261,  S.  C, 
49  Am.  Dec,  316;  Blyv,  Ormsbp,12BArb..570; 
Arteher  v.  Zeh,  5  Hill,  200;  Walker  v.  JHuttev, 
16  Mees.  &  W.,  303;  Bfieers  v.  A-nderaon,  « 
Ga.,  146;  Malone  v.  Plato,  23  Cal.,  108. 

Nor  do  mere  words  afterwards  used  as  to  acts 
to  be  done  in  carrving  out  the  contracts.  Sh^ 
herdv.  Preaaeg,  ^l!Cn.,^.Sl;  DoUv.Stimp- 
son,  31  Pick.,  884. 

The  acceptance  must  be  dew  and  uneqolTO- 
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aL  Pttxott  Y.  Zoeke,  61  100;  Jfer- 

MftT.  PkiUipa,  14  Mees.  &  W.,  277;  Nieholk 
r.Ptvme,  1  Car.  &P.,  272. 

In  a  cadi  transactioD  it  is  improbable  that  the 
TODdonihould  accept  the  agency  of  the  vendee 
■ad  thus  waive  their  lien  for  the  price.  Pink- 
Amv.  JTaHM,  58  N.H.,  600,608;  Sheplurdv. 
Avney.SSN.  H.,  40,  66. 

The  vendor  could  not  act  aa  agent  for  him- 
■df  and  another,  their  interests  being  adverse. 
3/iekmdv.  Gitrm2,4How.,S04,565;  T.  Cent. 
Im.  Co.  v.  JVo/.  Prat.  In*.  Co,,  14  N.  Y.,  85; 
Story,  Agency,  sec.  311. 

So  an  auctioneer  cannot  by  memorandum 
Inid  the  buyer,  BetU  v.  C<ybb,  9  Gray,  897; 
Midumd  v.  Qirod.  4  How.,  504,  556. 

Korean  a  vendee  authorize  the  vendorto  bind 
tuBL  Wrightv.  iXinnaA,2Camp.,208;  Fare- 
kntker  v.  Simmon*,  6  Bam.  &  A.,  883. 

Tke  vendor  cannot  be  the  agent  of  the  vendee 
toKcqit.  Clark  t.  Tucker.  2  Sand.,  157; 
JUmd  T.  Oired,  4 How.,  504,  555;  Browne, 
Fhiid8,aec.887;C^Rttti^]uv.  H^Mman,  14Huti, 
S»;  CnK.  In*.  Co.  t.  No*.  Prot.  Ira.  Co..  14  N. 

r.,85. 

Tbe  same  party  cannot  act  as  agent  both  of 
idler  and  buyer.  Caulkint  v.  HeUman,  14 
Htm,  330. 

Where  the  buyer  in  presence  of  the  seller  sig- 
nified his  wUlbigiMBB  to  accept  and  receive  and 
ooBMituteB  the  seller  his  bulee,  to  which  the 
adler  asKnls,  the  title  passes  at  once  and  ab- 
•dutdy.   Smith  v.  Bouek,  88  Wis.,  19,  26. 

In  Elmore  v.  Stone,  1  Taunt.,  457,  there  was 
an  Immediate  change  of  title  and  of  cliaracter, 
and  f  et  this  case  was  doubted  in  Hotee  v.  Paimer, 
3Bani.  &  A.,  881;  in  Cosffev.  AeordM*.  was 
dbipproved,  and  in  Proctor  v.  Jone$,  3  Car.  & 
P.,  declared  overruled. 

la  Marvin  ▼  Wallace,  6  £1.  &  B.,  726,  the 
TendOT  requested  the  loan  of  a  horse  to  which 
vendor  consented;  held,  an  acceptance,  but  on 
ibe  same  state  of  facts  the  reverse  was  held  in 
PkHliptv.  HujomeU,  4  Me.,  876. 

In  BUnkinoop  v.  Clapton,  7  Taunt.,  697, 
^CBdre  tried  to  sell  the  htHseataproflt. 

h  Oreen  v.  Merrtam,  28  Vt.,  301.  vendee 
■wle  an  express  agreement  with  vendrar. 

In  CaUdtu  v.  LocioDood,  17  Conn. ,  154,  the  iron 
«M  not  in  possesrion'of  the  vendor. 

In  Jan&rtn  V.  MaxvM,  SSWia..  51,  vendee  ac- 
cepted in  person. 

u  Chapman  v.  Bearle,  8  Pick.,  88,  vendor 
gave  a  catlflcat*  of  receipt  for  stinage  for 
nadee. 

la  Tuxieorth-7.  Moore,  9  Pick.,  847.  the  mare 
was  not  in  possession  of  the  vendor. 

In  Ron  v.  WeMi,  11  Gray,  286,  pert  of  the 
cabbages  were  actually  removed  by  the  vendee. 

Where  vendor  agreed  to  retain  poesessioo  as 
vendee's  agent  or  milee  without  any  act  of  de- 
Unay.  it  la  mA  an  acoeptaoce.  .Sbwr*  v.  An- 
dnm.  49  6a.,  148. 

Bo  where  vendor  agreed  to  keep  cattle  until  a 
certain  date  at  his  expense.  Bi»^  v.  BnAwn, 
40  Barb.,  98. 

Bo  upon  a  sale  of  cattle  in  a  field  where  the 
inyer  toid  the  seller  to  keep  and  feed  them  at 
Ub  (the  buyer's)  expense  until  he  sent  for  them. 
£Mv  V.  /oAnMm,  22Ho.,  854;  Maianev.  Plato, 
28  Cal.,  108;  Sly  v.  Orm«6y,  13  Barb..  670. 

Aitd  numerous  cases  which  donotdiscuflB  the 
whole  question,  bold  that  there  was  no  accept- 
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ance,  because  the  sale,  as  In  case  at  bar,  was 
for  cash,  and  the  vendor's  lien  was  not  devested. 
Holme*  V.  Hotkins,  9  Ex..  758;  Temutty.  Fita- 
fferald„SB.&A..,em. 

It  is  only  when  goods  reach  their  destination 
and  have  beeti  received  by  vendee  that  an  un- 
reasonable detention  operates  as  an  acceptance. 
Browne,  Frauds,  sec.  888;  Buehel  v.  Wheeler, 
15  Q.  B.,  442;  JV(wnaftv.J»W«^,14M.&W.. 
277;  NieholU  v.  Plume,  1  Car.  &  P.,  272;  C'urto 
V.  Pugh,  10  Q.  B.,  111. 

Mr.  JutUee  Blod^tt  delivered  the  opinion 
of  the  court: 

The  verbal  bargain  between  the  parties  was 
an  executory  contract  for  the  sale  of  certain 
goods.  The  single  question  is  whether  the  goods 
were  accepted  and  received  within  the  require- 
I  ment  of  that  clause  of  our  Statute  of  Frauds 
(G.  L.,  c.  220,  g.  16),  enacting  that  no  oral  con- 
tract for  the  aale  of  goods,  wares  or  merchan- 
dise, for  the  price  of  $38,  or  more,  is  valid,  un- 
ices tbe  buyer  accepts  and  actually  receives  part 
of  tbe  property.  So  far  as  the  question  is  one 
of  fact.  It  has  been  found  againBt  the  plaint- 
iffs; and  such  must  be  the  finding  as  matter 
of  law. 

Conceding  that  acceptance  and  receipt  may 
be  constructive  only,  all  the  cases  agree  that 
such  acceptance  and  recent  must  be  proved  by 
clear  and  unequivocal  acts  on  the  part  of  the 
buyer;  but  as  acceptance  generally  implies  re- 
ceipt and  plainly  would  have  that  effect  in  this 
case,  it  is  necessary  to  consider  the  question  of 
acceptance  only,  which,  as  against  the  buyer, 
is  to  be  determined  solely  by  his  acts. 

The  test  here,  therefore,  fa,  whether  the  acta  of 
the  defendant,  done  or  undone.clearly  amount  io 
legal  effect  to  a  constructive  acceptance;  for  the 
question  being  one  of  the  fact,  it  is  only  when 
the  facts  are  not  controverted,  and  afford  plain 
and  unequivocal  evidence  of  the  parties'  inten- 
tion, that  the  court  will  undertake  to  determine 
their  legal  effect. 

What,  then,  are  the  factsf  So  far  as  they 
bear  upon  the  matter  of  acoratance,  they  are: 
that  both  parties  understood  the  plalntlA  were 
to  store  the  goo^A  on  their  anival  in  Boston  un- 
til the  defeimant  should  order  them  to  be  for- 
warded to  his  place  of  business  in  Manchester; 
that  the  goods  were  accordingly  stored  by  the 
plaintiffs  in  a  Boston  warehouse;  that  they  re- 
mained there  a  reasonable  time  and  then  were 
withdrawn  by  the  plaintiffs  and  forwarded  In 
their  firm  name  to  the  defendant  contrary  to 
his  order,  who  refused  to  receive  them;  and  that 
he  had  a  reasonable  time  in  which  to  exercise 
his  right  of  examining  the  goods  before  they 
were  so  forwarded. 

Bearing  in  mind  that  no  act  of  the  seller  alone, 
in  however  strict  conformity  to  the  terms  of  the 
contract,  will  satisfy  the  Statute,  and  that  the 
mere  storage  of  goods  by  the  seller,  or  their  re- 
moval to  a  place  appointed  by  the  buyer,  will 
not  imply  any  acceptance  of  them  by  the  lat- 
ter {She.plif.rd  v.  Pretty,  82  N.  H.,  55,  56,  and 
cases  cited),  it  is  obvious  tliat,  upon  the  facts  to 
which  reference  has  l)een  bad,  the  law  does  not 
imply  an  acceptance:  for,  so  far  as  appears,  the 
goods  were  deposited  in  the  warehouse  by  the 
plaintiffs  aa  their  property,  without  any  inMd- 
um,  whatever,  of  title  or  ownership  in  the  de- 
fendant, and  with  no  agreement  aflectlpg  their 
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lieo,  and  so  coniinoed  to  remain  under  the  same 
ftpparent  ownership  and  control  until  they  were 
taken  away  and  billed  and  forwarded  by  the 
plaintiflB  as  owners;  whereas,  acceptance  can- 
not legally  take  place,  in  the  absence  of  a  spe- 
cial agreement,  so  long  as  the  seller  preserves 
his  dominion  over  the  goods  so  as  to  retain  his 
lien  for  the  price,  for  he  thereby  prevents  the 
purchaser  from  accepting  and  receiving  them 
as  his  own  within  the  meaning  of  the  Statute. 
Baldey  v.  Parker.  2  B.  &  C. ,  87, 44;  Beni^,  Sales, 
<8d  Am.  ed.),  «.  187;  Sto^,  Sales,  g  276;  Browne, 
Stat.  Ft.  (4th  ed.).  §  317,  and,  consequently,  if 
there  is  nothing  indicating  a  surrender  of  the 
seller's  lien,  any  acts  of  control  by  the  buyer 
will  not  be  an  acceptance  {Shepherd  v.  Presaey, 
supra,  56,  and  cases  cited);  for  although  there 
may  be  cases  in  which  the  goods  remain  in  the 
poflsesnon  of  the  vendor,  and  yet  may  have  been 
received  and  accepted  by  the  vendee,  in  such 
cases  the  vendor  holds  possession,  not  by  virtue 
of  his  lien  as  vendor,  but  under  some  new  con- 
tract by  which  the  relations  of  the  parties  are 
changed.  Cutack  v.  EMruon,  1  B.  &  S.,  299, 
808;  Castle  v.  Swordw,  6  H.  &  N.,  828;  Dodt- 
ley  V.  Varley.  12  A.  &  E. ,  683;  Safford  t.  Mc- 
Donough,  120  Mass.,  290, 291.  But  the  acts  of 
the  parties  must  be,  in  such  a  case,  wholly  un- 
equivocal; and  if  the  vendor  retain  poss^on 
of  the  subject-matter  of  the  sale,  it  must  be  un- 
der circumstances  which  enjressly  show  that 
he  h61ds  as  agent  or  bailee  of  the  other  party, 
and  has  abandoned  all  claim  to  the  property  of 
every  kind.    Story,  Sales,  g  278. 

No  such  acts  or  circumstances  appear  in  this 
case.  In  fact  there  is  nothing  found  on  which 
It  can  be  held  as  matter  of  law  that  the  plaint- 
iffs acted  as  the  defendant's  agents  or  bailees  in 
the  storage  and  retention  of  the  goods,  or  from 
which  an  acceptance  can  be  implied  against  falm. 

JudgmeiU  for  the  dtfen4ant. 

Mr.  JustScB  Allen  did  not  sit;  the  others  con- 
curred. 


Addison  N.  OSGOOD 

V. 

WUllam  B.  THORNE.  a  at. 

The  fact  that  a  oonTejMce  was  made 
for  the  purpose  of  prefeFring>  certain 
ereditora  of  the  grantor,  does  not  of  itaelf 
make  such  conveyance  fraudulent  as  to 
his  other  creditors. 

An  objection  to  the  competency  of 
a.  magistrate  ap_pointed  to  determine 
whether  an  execution  debtor  shall  be  ad- 
mitted to  take  the  poor  debtors^  oath, 
Bhould  be  addressed  to  the  judge  who 
makes  the  apptuntment. 


(Merrimaok- 


-Julr81,18BB.) 


DEBT,  on  a  bond  to  take  the  poor  debtor's 
oath.  Plea,  the  general  issue,  with  a  brief 
statement  that  the  pi&cipals,  Thome,  took  the 
oath  within  the  year.  Facts  found  by  the 
court. 
8 


July  1,  1882,  the  plaintiff  recovered  judg- 
ment against  Thome  for  about  |800.  Direct 
upon  learning  of  the  judgment,  and  between 
July  5  and  July  11,  Thome  mortgaged  wd 
conveyed  to  certain  of  his  creditors  all  his 
attachable  [property  as  security  for  and  in  pay- 
ment of  his  indebtedness  to  them  with  the  intent 
to  prefer  those  creditors.  July  28,  Thome  was 
arrestod  on  an  execution  issued  upon  the  above 
judgment,  and  gave  the  bond  in  suit.  Upon  his 
application,  afterwardsmadetoa  Jusdceof  this 
court,  two  magistrates  were  appointed  to  deter- 
mine whether  he  should  be  admitted  to  take  the 
oath. 

One  of  those  magistrates,  Mr.  Fitts,  acted  as 
scrivener  in  making  some  of  the  conveyances 
above  relerred  to.  May  28, 1888,  a  hearingwas 
had  before  the  magistrates  and  Thome  was  ad- 
mitted to  take  the  oath.  When  Fitia  wrote  one 
of  the  mortgages,  he  had  knowledge  that  Os- 
good had  recovered  a  judgment  against  Thome. 
The  mortgages  and  conveyances  would  not  have 
been  made  but  for  the  rendition  of  the  judg- 
ment. 

The  plaintiff  objected  that  Fitts  was  disquali- 
fied to  act  as  maguttate;  and  that  the  deorion 
of  the  magistrates  was  wrong  as  matter  of  lav, 
inasmuch  as  they  have  decided  that  the  convey- 
ance, of  Thome,  though  made  to  hinder,  delay 
and  defraud  his  creditors,  were  not  fraudulent 

The  court  ordned  a  ninisuit  and  the  plaintiff 
excepted. 

Mean-a.  WUllam  I*.  Foster  and  J.  B. 
Haselton*  for  plaintiff: 

The  application  of  a  poor  debtor  to  take  the 
oath  pr^mbed  by  law  for  his  relief,  "shall  be 
refused,"  if  he  has  been  guil^  of  any  fraud. 
Qen.  Laws,  ch.  241,  sees.  6,  8. 

Grantors  of  the  debtor  having  knowledge  of 
his  design  to  defeat,  hinder  or  delay  cremtors 
are,  in  law,  charged  with  participation  in  an 
act  which  constitutes  fraud,  although  the  con- 
veyances were  given  "upon  an  adjustment  of 
existing  valid  debts,"  however  full  and  valuable 
the  consideration.  Robinson  v.  H^,  89  N.  H., 
557, 658, 661, 662;  8eavey\.  Dearborn,  19 N.  H., 
361,  368;  modgeti  v.  WebOer,  24  N.  H.,  91, 
103. 

The  certificate  of  the  Justices,  that  the  debtor, 
as  matter  of  law,  was  entitled  to  his  discharge, 
is  not  conclusive.  The  qucMkai  may  be  Inouiied 
into  collaterally.  Bants  v.  Johnson,  12  N.  H., 
446,  450,  451;  Gear  v.  Smith.  9  N.  B.,m: Par- 
ker V.  Staniela,  38  N.  H.,  251;  Guernsey  v.  Ed- 
wards, 26  N.  H.,  224,'229;  Sanborn  v.  Feltotes, 
22  N.  H.,478. 

And  if  the  court  can  see,  that,  in  coming  to 
their  result,  they  were  infiuenced  by  manifest 
error  in  point  of  law,  their  judraient  will  be  set 
aside.  ^UUr  y.  Bailey,  GS  If.  a., 81, Hasfvord' 
PeUUoTur,  10  Pick.,  868. 

One  employed  to  write  the  conveyance  of  a 
debtor  is  disqualified  to  sit  as  a  magistrate  upon 
questions  involving  the  validity  of  such  convey- 
ance. Bean  v.  Qatmby,  5  N.  H. ,  94,  98;  Tf  AtfM- 
er  V.  WhiUfuT,  11  K  H.,  850,  854;  &aj\bomy. 
F^Uows,  32  N.  H..  478. 

3fr.  A.  F.  L.  Norris,  for  the  defendants: 

The  Justices  having  had  jurisdiction,  no  error 
of  law  appearing,  their  finding  that  the  debtor 
was  guilty  of  no  fraud,  deceitorfalsehood,  was 
upon  a  matter  of  fact  merely,  and  it  cannot  be 
revised  by  this  proceeding.  Bkhardson  v.  Smthf 
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»  N.  H.,  617;  ffa^mr^t  Out,  10  Pick., 
358. 

Fraud  may  be  inferred  from  the  evidence  ad- 
doced  before  the  Justices,  on  whicli  it  is  Uieir 
peculiar  province  to  pass.  BanfieldY.  Whipple, 
14  Allen,  18;  Qiddin^  t.  SeaT$,  116  TAax., 
505. 

A  Justice  is  not  disqualified  to  act  as  one  of 
the  justices,  by  reason  of  having  done  the  cler- 
ical work  in  making  the  conveyance.  Oook  v. 
Berth,  103  Mass.,  372. 

Mr.  Juttiee  Blodifett  delivered  the  opinion 
of  tbecowt: 

As  matter  of  law,  thenuMrtdngesand  convey- 
ances were  not  fraudulent.  They  were  made 
to  secure  or  pay  Just  debts  and,  as  a  consequence 
of  ownership  and  dominion,  a  debtor  may  legal- 
ly either  give  or  allow  a  preference  in  respect 
o(  bis  property  to  one  creditor  rather  than  an- 
other, provided  that  it  be  done  in  good  faith. 
Nor,  in  the  absence  of  statute  proviuons  to  the 
contrary,  is  this  right  affected  by  the  debtor's 
insolvency,  or  the  preferred  creditor's  knowi- 
ed^  of  such  insolvency.  If  there  is  no  secret 
tiQst  or  understanding  between  them  for  the 
debtor's  benefit,  and  the  motive  of  the  transfer 
is  to  pay  or  secure  an  honest  debt,  the  transac- 
tioD  H  a  lawful  one,  although  the  effect  may  be 
to  ddOT  or  even  to  prevent  the  other  creditors 
from  obtainiog  payment  of  their  equally  meri- 
torious claims;  in  short.the  payment  or  security 
of  a  debt  to  one  creditor,  by  way  of  preference, 
is  legally  no  fraud  upon  oUier  creditors,  and  so 
does  not  come  within  the  provi8i(»isof  theBtat- 
ate  of  13  Elizabeth,  chapter  5,  as  to  fraudulent 
cooreyances.  "The  distinction  is  between  a 
tmafer  of  property  made  solely  by  way  of  pref- 
ercnee  of  one  creditor  over  others,  which  is 
legal,  and  a  dmilar  transfer  made  with  a  de- 
sign to  secure  some  benefit  or  advantage  there- 
from to  the  debtor,  which  is  fraudulent  and 
illMal."  Bigelow,  C.J.,iD.Banfield  v.  Whip- 
fU,  14  Allen,  IS. 

Betweeti  the  debt  of  the  plaintiff  and  those  of 
the  {ffeCerred  creditors,  the  law  knows  no  dis- 
ttncnon.  llie  Statute  is  aimed  only  at  intended 
fraud;  hence,  if  the  debtor  acts  In  good  faith  in 
the  ttBnsfer  of  hisproperty,  and  reserves  no  ad- 
vantage to  himself,  fraud  cannot  be  predicated 
apon  such  a  transaction ,  and  the  rights  of  credit- 
ors must  be  determined  according  to  their  re- 
spective priorities.  .  In  point  of  law,  therefore, 
DO  manifest  error  appears  in  the  finding  of  the 
ma^tmtes.  exooeratiagaie  debtor  from  "Any 
fraud,  deceit  or  falsehood  in  relation  to  hfs 
pnpertr."   6.  j...  e.  341,  ^  «. 

Whether  EHtts  was  disqualified  to  act  as  one 
of  the  magistrates  on  the  debtors'  application  to 
take  the  poor  debtors'  oath  by  reason  of  the  mere 
derical  service  of  writing  some  of  the  mort- 
gages, it  is  unnecessary  to  determine.  See,  how- 
ever, Omb  V.  Berth,  102  Mass., 

If  he  was  dlaqualifled,  the  objection  was  not 
noperly  taken  at  the  hearing,  but  should  have 
Moimadetothe  Justiceof  uiiscourt,  by  whom 
Rtts  was  appointed,  so  that  another  magistrate 

might  have  been  seasonably  substituted  in  his 
suad. 
Seeeptims  ovemti^. 

Mr.  JvMee  SmUhdid  notsit;  the  others  con 
0imd. 


John  R.  BATES, 
t. 

Jesse  A.  HAZEN. 

Question  of  fact  um  to  owneraUp  of 

note: 

(Herrlmaok  Julr81, 1886.) 

ASStnnraiT,  on  an  account  annexed.  The 
dispute  was  whether  the  plaintiff  agreed  to 
take  the  note  of  one  Nichols  in  payment,  pro- 
vided Nichols  said  he  would  pay  the  note  to 
him;  or  whether  betook  it  as  collateral  security 
for  the  debt.  The  plaintiif  excepted  to  the  ad- 
mission of  a  letter  from  Nichols  to  him.  saying 
he  would  pay  the  note. 
3fr,  W.  W.  FUuiders,  for  phuntiff. 
Mr.  A.  P.  Davis,  for  defendant. 
"If  the  seller  accepts  a  note  without  indorse- 
ment, this  fact  indicates  an  intent  to  take  the 
note  in  exchange  for  the  goods,  and  not  to  hold 
the  buyer."  2  Benj.  Sales,  989,  sec.  1081,  n. 
17;  Am.  Ifbtet  by  Corbin,  4th  ed.;  2  Dan., 
Const,  of  Instruments,  sec.  1264;  Jaffrep  v. 
Cornuh.  10  N.  H.,  805;  JiAnaon  v.  Cteavet.  16 
N.  H.,882;  WhStbeek  v.  Van  Nm.  11  Johns., 
409;  YoungtY.  StaJuUn,  84  N.  Y.,  258;  Ford 
V.  MiteMl,  15  Wis.,  804. 

"But  when  a  debtor  indorses  the  note  of  a 
third  party  to  his  creditor,  this  is  held  to  show 
that  he  gives  the  note  as  conditional  payment." 
2  Dan.,  sec.  1266;  2  Am.  L.  Cas.,  m,  6th  ed. 

Mr.  Justice  Blodgett  delivered  the  opinion 
of  the  court: 

The  evidence  excepted  to  was  so  clearly  com- 
petent as  to  the  capacity  in  which  the  plaintiff 
received  and  held  the  note,  that  its  admiBsion 
does  not  afford  ground  even  for  doubt ;  and  it  is 
equally  clear  ttiat  no  sufficient  cause  Is  assigned 
for  setting  aride  the  verdict.  The  plalntifl 
testified  that  he  took  the  note  as  collateral  secu- 
rity, and  the  defendant,  that  it  was  taken  as  pay- 
ment. The  issue  thus  presented  was  one  of 
fact  purely,  and  there  is  nothing  in  the  evidence 
as  reported  tending  to  show  that  the  judgment 
of  the  court  was  not  fairly  exercised  in  its  con- 
sideration, or  that  the  conclusion  reached  might 
not  properly  have  been  arrived  at  by  any  triou- 
nal. 

Ste^tHotu  otterruled. 

Mr.  Jtutiee  Bln^uutt  did  not  sit;  the  othen 
concurred. 


Christopher  UORAN 
V. 

eeoTge  W.  MANSUR. 

A  judgment  for  the  plaintiff  in  an  ac- 
tion of  trespass  guare  claumm  /regit, 
rendered  upon  a  plea  of  soil  and  freehold 
in  the  defendant,  la  eonelnsive  of  a  title 
In  a  writ  of  entrj-  for  the  same  land 
brought  by  the  former  defendant  against 
the  former  plaintiff. 


(Herrimaok- 


■July  81, 18BB.> 


¥BIT  OF  ENTRY,  for  land  in  Concord.  The 
defendant  pleaded  a  Judgment  remterad 
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leetfnfl*  aUBOnv,  In  a  proceeding  for  di- 
TOTce,  Is  ftmndment  m  to  her.  and  vill  be 
set  aside  if  neceesary  to  enable  her  to  col- 
lect the  amount  of  the  decree. 

There  may  be  eontribntlon  among 
fraodolent  Kranteea  of  land  when  the 
land  conveyed  to  one  of  them  is  taken  to 
pay  the  g^rantor's  debte,  such  contribution 
to  be  adjusted  according  to  existing  equi- 
ties between  the  Beveral  grantees. 


in  his  favor  in  an  action  of  trespass  Iffougfat  by 
him  against  the  plaintiff  for  breaking  and  en- 
tering the  demanded  premises  and  there  pnlling 
down  a  building,  whereto  this  plaintiff  pleaded 
soil  and  freehold  in  himself.  To  this  plea  the 
plaintiff  demurred. 

Mr.  A.  F.  I4.  NorHa*  for  the  plaintiff, 
cited  Morton  v.  Dreaser,  108  Mass. ,  71 ;  Smith 
V.  Boyaton,  8  M.  &  W.,  881;  ^ehardt  v.  Peake, 
3  B.  &C.,  918;  2  Or.  £v.,  sec.  626;  BeehwHh 
T.  7WijM£m,18W.Va.,108;i)MJK*foeT.  WE!m, 
5  Den.,  296;  Sing  v.  Dunn,  21  Wend,,  268 ; 
Ritehe  v.  Ritehe,  16  Wend.,  668;  Btevem  v. 
WhittUr,  11  East,  61;  Palmer  v.  Jtusaell,  48  N. 
H.,  625;  Eaatman  v.  Cooper,  15  Pick.,  276; 
1  Qr.  Ev.,  sec.  582;  Arnold  v.  Arnold,  17  Pick., 
14;  Johnson  v.  Mm-ae,  11  Allen,  840;  White  v. 
Chase,  128  Mass.,  168. 

Meaara.  Chaae  ft  Streeter,  for  the  defend- 
ant, cited  Dame  v.  Wingate,  12  N.  H. ,  291 ;  King 
T.  Chase,  15  N.  H.,  9;  Chamberlain  v.  Carlisle, 
36  N.  H.,  640;  Sanderson  v.  Peahody,  68  N. 
H.,  116;  Morganv.  Burr.  58  N.  H.,  470.  471; 
Foriaf  v.  Bellom.  59  N.  H.,  229,  280;  imetts 
T.  Shwkuih,  lb.,  819;  Ikuiman  v.  Clark, 
ante,  81;  Meiea^^.  Qilmore,  lb.,  174. 

JIfr.  Jueiiee  Blodg^tt  delivered  the  opinion 
of  the  court : 

The  parties  are  adjoining  land  owners.  The 
controversy  between  them ,  in  point  of  fact,  is  as 
to  the  divisional  line  between  their  lots.  But  it 
appears  clearly  from  the  facts  stated  in  the  case, 
that  the  identical  matter  in  issue  was  determined 
and  adjudicated  in  the  former  acdon  of  treepaaa 
mare  aausum,  between  the  same  parties,  and 
hence  the  judgment  in  that  proceeding  is  an 
absolute  hair  in  this,  the  .difference  in  the  form 
of  action  being  immaterial.  Then,  as  now,  the 
location  of  the  divisional  line  was,  aside  from  the 
incidental  one  of  damages,  the  onl^  question  in 
controversy,  and  therefore  the  plamtiff  cannot 
now  object  to  a  judgment  upon  the  merits 
which  was  rendered  upon  an  issue,  that  he  then 
voluntarily  presented  by  his  pleadings,  and  upon 
which  he  was  fully  heard.  Having  elected  to 
put  liis  defense  in  that  suit  upon  a  claim  of 
ownership  and  title  up  to  a  certam  specified  line, 
by  the  judgment  therein  against  him,  he  became 
estopped  to  contest  the  same  matter  a^in;  and 
this  prapodtion  is  quite  too  plain  for  discussion 
or  for  the  citation  of  authorities,  specially  in 
this  jurisdiction.  Bee,  however,  mutman  v. 
Clark,  ante,  81. 

JudgmeiU  for  drfendant. 

Mr.  Justice  Bingham  did  not  sit;  the  others 
concurred. 


George  JANVRIN,  Admr., 
z. 

George  J.  CURTIS  ei  al. 

An  administrator  can  maintain  a  bill 
in  eonitjr  for  the  diseoverj-  of  assets 

and  the  recovery  of  property  conveyed  by 
the  deceased  in  fraud  of  his  creditors,  so 
fitr  as  it  is  needed  to  pay  the  debts  of  the 

deceased. 

A  conveyance  made  to  binder  and  pre- 
vent the  wife  of  the  grantor  from  col- 
8 


(Rockliiffhaiii- 


■  July  SI,  1866.) 


BILL  IN  EQUITY,  to  cancel  fraudulent  con- 
veyances, made  by  George  Janvrin,  the 
plaintiff's  intestate,  to  the  defendants.  Facts 
found  by  the  covxi: 

George  Janvrin  married  Jane  Janvrin  in  1870. 
Before  marriage  they  made  an  agreement  ^t 
at  his  decease  she  should  have  fl.OOO  and  aU 
household  furniture  then  belonging  to  him. 
Some  troubles  arose  between  them  in  1874,. 
when,  April  8  of  that  year,  she  left  him  and 
never  lived  with  him  afterwards.  She  peti- 
tioned for  a  divorce  on  the  ground  of  extreme 
cruelty  and  her  petition  was  dismissed  after  a 
hearing  on  the  merits  at  the  January  Term,. 
1878.  February  8,  1878,  he  filed  his  petition 
for  a  divorce  on  the  ground  of  abandonment. 
This  was  heard  before  a  referee,  who,  June  16, 
1878,  announced  his  award  for  a  divorce  and 
that  the  libelant  pay  the  libelee  $1,490  as  ali- 
mony. After  proceedings  at  the  law  term  on 
the  referee's  report,  a  decree  of  divorce  and 
that  he  pay  the  alimony  was  made,  October  IS, 
1878.  Duit  -was  brought  by  Jane  upon  the  de- 
cree for  alimony,  upon  which,  November  IT, 
1881,  she  recovered  judgmentfor  $1,802.41  and 
costs  $7.52.  This  has  never  been  satisfied. 
George  Janvrin  died  intestate  March  22, 1882, 
leaving,  so  far  as  is  known,  only  a  small 
amount  of  personal  estate,  which  was  apidled 
in  ptayment  of  his  funeral  expenses.  He  I(»t  no 
debts  of  any  considerable  amount,  and  none  to 
be  considered  in  this  case,  except  the  judgment 
for  alimony  in  favor  of  Jane  Janvrin.  He  left 
children,  a  son  and  four  daughters,  to  each  of 
whom  and  to  a  grandson,  George  J.  CJurtis,  dur- 
ing the  ten  years  from  1868  to  1878,  he  con- 
veyed real  estate,  at  different  times  and  in  dis- 
tinct pareels,  altogether  being  all  he  had,  and 
of  the  value  of  many  thousands  of  dollars.  The 
son  is  the  plaintiff.  The  grandson  and  Uiree  of 
the  daughters  are  the  defendants.  The  plaint- 
iff was  appointed  administrator  and  brings  this 
hill  solely  in  the  interest  of  Jane  Janvrin  as  a 
creditor  of  the  intestate,  and  seeks  to  cancel  the 
conveyances  that  were  made  to  these  defend- 
ants on  the  ground  that  they  are  fraudulent 
and  void  as  to  her. 

Messrs.  Wi^Kin  A  FoUer  and  W.  V. 
StiekneT-,  for  the  plaintiff. 

Messrs.  J.  G.  Hall  and  Jeremiah  Smithy 
for  the  defendants. 

Mr.  JutOee  Smith  delivered  the  opinion  of 
the  court: 

No  question  Is  made  as  to  the  correctness  of 
the  finding  that  the  following  conveyances 
were  valid  as  to  Jane  S.  Janvrin,  a  creditor  of 
<3eorge  Janvrin,  viz. :  the  deed  dated  January 
10,  1878,  to  George  J.  Curtis  of  land  in  Hamp- 
ton Falls  and  Kensington;  the  deed  dated  April 
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14, 1888,  to  Hre.  CurtiB  of  land  in  Hampton 
fUk;  tbe  deed  dated  January  10,  1874,  to  8u- 
m  and  Caroline  D.  Janvrin  of  the  west  part  of 
tbe  bkx^;  and  Uie  deed  dated  January  13, 1874, 
(0  Qeatge  Janvrin,  Jr.,  of  twenty-four  acreaof 
pMton. 

Aho,  no  queatkin  is  made  as  to  the  correct- 
DMof  the  nndinff  that  the  following  oouvey- 
anees  were  fraudulent  as  to  Jane  B.  Janvrin, 
m.:  the  assignment,  September  10,  1877,  to 
Mn.  Curtis  of  the  note  for  $200  secured  by 
mortgage  of  land  in  Brentwood;  the  deed  dated 
December  3,  1876,  to  George  Janvrin,  Jr.,  and 
Ch&rks  W.  Janvrin  of  the  east  part  of  the 
Idock,  subject  to  the  life  estate  of  Albert  Jan- 
vrin; and  tbe  deed  dated  October  36,  1876,  to 
Rank  J.  Brown  ,t  part  of  tbe  spring  lot. 

It  is  found  that  the  conveyance  of  January 
33, 1877,  to  Mrs.  Curtis,  of  the  spring  lot,  was 
nlid  onlesB  it  shall  be  held  to  be  defeated  by 
Aeclaim  of  Ura.  Janvrin  on  the  facts  stated. 
Tke  finding,  Uiat  the  depriving  of  his  wife  of 
WJ  power  to  collect  her  claim  entered  into  the 
pnpoae  of  George  Janvrin  in  making  this  con- 
fTiDce,  and  that  this  was  understood  by  Mrs. 
Oralis,  brings  the  conveyance  within  the  pro- 
hilHtionof  the  Statute  18  Eliz.,  c.  5:  Mrs.  Cur- 
tiB having  purchased  with  knowledge  of  the 
fnodolent  design  of  her  grantor  to  d^eat,  hin- 
der ind  delay  the  id^^  in  interest  by  Uie 
conveyance  in  collecting  her  claim,  is  in  law 
chaiged  with  a  participation  in  the  fraud,  al- 
thoofh  she  may  have  paid  full  compensation 
tor  the  land;  and  the  conveyance  as  to  Mrs. 
JauTTin  is  void.  BMnmm  v.  Holt,  89  N.  H., 
357,501;  CrowMiMthield  v.  Kittredge,  7  Met, 
SaO;  Wadtwarth  v.  WilUanu.  100  Mass.,  126;  1 
8t^,  Eq.  Jur. ,  *.  869,  and  authorities  cited. 

The  conveyance,  August  23,  1874,  of  the 
Orove  Street  house  to  Susan  and  Caroline  D. 
Jinrrin,  is  found  to  be  in  fraud  of  the  rights  of 
Jane  S.  Janvrin.  If  the  conveyance  was  with- 
oot  cooaderation,  it  was  fraudulent  as  to  cred- 
ilois,  and  the  finding  is  based  upon  the  assump- 
■ion  that  the  conveyance  was  a  gift.  Tbe  facts 
iqnrted  do  not  support  the  flnodng.  The  con- 
fiyaoce  was  a  sabetitnte  for  the  one  half  of  ihe 
Acidemy  Street  house  conveyed  in  February, 
1ST3.  That  conveyance  was  valid  not  only  as 
between  the  parties,  but  as  to  the  creditors  of 
George  Janvrin.  As  between  the  parties,  the 
title  of  the  grantees  was  as  good  as  if  they  had 
pud  full  value  for  it.  George  Janvrin  was  then 
■i^ent,  and  had  no  purpose  of  defrauding  any 
creditmr.  With  tbe  ddivray  of  the  deed  flie  ti- 
tle to  tbe  premises  passed  to  the  grantees,  and 
was  not  revested  in  the  grantor  when  th^  re- 
turned the  deed  to  bim,  for  it  is  found  that  it 
ws«  not  their  intention  to  devest  themselves  of 
liieir  title  by  returning  the  deed.  When  the 
Snntor  subsequently  conveyed  the  premises  to 
Jtfltnm  Janvrin  without  their  knowledge  or 
oooKnt,  he  became  thereby  their  debtor  to  the 
^'«ae  of  the  jvemises,  and  this  indebtedness 
»S8  paid  by  the  conveyance  of  the  Grove  Street 
Vopaij.  The  conveyance  was  for  an  ade- 
qoMe  consideration,  and  the  fact  is  expressly 
fomid  that  the  grantees  had  no  knowledge  of 
uy  fraodulent  purpose  on  the  part  of  the  grant- 
or. The  conv^yancK  is  valid  as  against  the 
crefitore  of  George  Janvrin. 

If  Wellingtcoi  Bros,  and  Prescotf  s  estate  ue 
otUe  to  the  plaintiff  in  interest  for  the  value  of 


Albert's  life  interest  in  tbe  block  levied  upon  by 
them,  no  decree  can  now  be  rendered  against 
them,  they  not  being  made  defendants.  For 
the  same  reason  no  decree  can  now  be  rendered 
against  George,  Jr. ,  and  Charles  W.  Janvrin  for 
their  interest  in  the  block ,  nor  against  Frank  J. 
Brown  for  Uiat  part  of  tbe  spring  lot  conveyed 
to  him  October  26,  1876. 

This  is  a  bill  for  the  discovery  of  assets  and 
to  cancel  fraudulent  conveyances.  Jane  8. 
Janvrin  is  the  plaintiff  in  interest  and  the  only- 
creditor  interested  in  the  purposes  for  whicn 
the  suit  was  brought.  There  is  no  reason  why 
she  should  be  compelled  to  bmg  ia  the  credit- 
ors of  Albert  or  tbe  other  fraudulent  grantees, 
and  be  subjected  to  further  delay  ana  expense 
in  litigating  with  them  their  titles  to  propertv. 
If  the  assets  discovered  are  sufficient  to  satisfy 
her  claim,  she  ought  not  to  be  compelled  to  fer- 
ret out  all  the  fraudulent  convevances  in  order 
that  the  equities  may  be  adjusted  between  them. 
She  may  amend  the  bill  so  as  to  include  in  her 
claim  a  decree  against  Mrs.  Curtis  for  the  spring 
land  and  the  note  for  $200  secured  by  mortgage 
upon  land  in  Brentwood.  If  the  defendants 
desire  that  all  persona  who  ai^>ear  to  have  re- 
ceived fraudulent  conveyances  from  George 
Janvrin  be  made  parties  in  order  that  they  may 
contribute  to  the  value  of  Mrs.  Janvrin's  claim, 
in  proportion  to  the  value  of  what  Uiey  have 
re^wctiv^y  received  from  George  Janvrin  In 
fraud  of  her  claim,  it  may  be  done.  The  maxim 
that  there  can  be  no  contribution  among  wrong- 
doers does  not  apply.  Bmlejf  v.  Bumng,  ^ 
Conn.,  456,  469;  Ooldaborough  v.  Bant,  9 
Bradw.dlls.),  206,211. 

CAamberiajfney.  Tmple,  3  Band.  (Ya.),  884, 
was  a  bill  to  set  aadde  convOTances  fraudulent 
as  to  creditors.  The  plaintiff,  who  was  a  cred- 
itor of  the  grantor,  convened  aD  the  parties  who 
had  received  such  conveyances  and  laid  before 
the  court  all  tbe  evidence  for  an  apportionment 
of  his  claim  among  all  the  defeDoants.  A  de- 
cree was  ordered  against  each  defendant  for  his 
proportionate  share  of  the  plaintiff's  claim,  with 
a  reservation  of  the  right  to  tbe  creditor  to  re- 
sort for  satisfaction  to  all  the  parties  responsi- 
ble to  bim  to  the  full  extent  of  tbdr  liabilities 
respectively,  in  the  event  of  his  failing,  for  in- 
solvency or  other  cause,  to  procure  sansfaction 
from  any  of  the  parties  of  their  due  proportions 
ofhisdemand.  The  court  said:  "At  law,  per- 
sons claiming  under  voluntary  fraudulent  con- 
veyances cannot  require  a  creditor  to  proceed 
against  them  aeveraUv  for  rateable  proportiona 
of  their  debt.  He  might  proceed  against  them 
severally  after  the  death  of  the  debtor  as  exec- 
utors de  ton  tort  for  the  full  value  of  the  as- 
sets of  the  debtor  in  their  bands;  and  the  in- 
solvency of  one  would  not  excuse  any  other, 
and  so  it  should  be  in  equity,  if  an  attempt  to 
equalize  the  burden  produced  any  unreasona- 
ble delay  or  detriment  to  the  cremtor." 

In  Bnee  v.  Myen,  5  Ohio,  131,  the  case  was 
this:  the  defendant  conveyed  to  bis  four  sons 
and  son-in-law  five  tracts  of  land,  one  to  each, 
in  consideration  of  an  annuity  of  $20.  The 
conveyances  were  held  fraudulent  as  to  the 
plaintiff,  a  creditor  of  the  defendant,  and  it  was 
ordered,  that  on  failure  of  tiie  debtor  to  pay  the 
amount  of  the  plainttfTs  judgment,  the  land 
conveyed  to  the  other  defendants  be  seinrately 
valued,  that  such  part  <d  each  tract  nught  be . 
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sold  as  should  appear  neceasary  to  satisfy  the 
plaiutiS'a  claim. 

In  Corni$h  v.  Cka-k.  L.  R.,  14  Eg..  184, 
Clark  had  distributed  his  property  to  his  chil- 
dren and  made  no  provision  to  pay  debts.  The 
conveyance  was  held  fraudulent  under  the  Stat- 
ute 18  Eliz.,  c.  5.  The  plaintiff  sued  for  him- 
self and  all  other  creditors  (the  debtor  having 
died  during  the  pendency  of  the  suit).  It  was 
ordered  that  as  between  the  defendants  the  fu- 
neral and  administration  expenses  and  debts  of 
the  intestate  (Clark),  be  borne  by  them  in 
proportion  to  the  amount  or  value  of  the  sev- 
«ral  ^f ts  to  them  respectively,  but  the  order  to 
be  without  prejudice  to  the  right  of  the  plaint- 
iffs to  enforce  the  decree  against  all  or  any  of 
the  defendants  and  against  all  or  any  part  of  the 
estate  of  the  intestate  as  they  may  be  advised. 
The  question  of  contribution  of  the  defendajjts 
int«r  ffw  was  reserved  forfurther  consideration. 

As  between  Qeorge  Janvrin  and  the  defend- 
ants, the  conveyances  were  valid  and  effectual. 
The  title  to  the  several  tracts  pa^ed  by  the  con- 
vevances  from  him  to  them  respectively.  They 
■dia  not  take  the  conveyances  subject  to  the  pay- 
ment of  bis  debts.  They  did  not  agree  to  pay 
his  debts  and  were  under  no  legal  obligation  to 

Ky  them.  If  he  had  paid  hia  debts  or  Ibe^  had 
en  satisfied  out  of  other  property  of  his,  he 
would  have  had  no  claim  upon  the  defendants 
or  the  lands  conveyed  to  them  for  re-imburse- 
ment.  A  gift  of  property  by  a  father  to  his 
child  is  not  in  itself  wrong.  A  conveyance 
fraudulent  as  to  a  creditor,  is  set  aside  b«»u8e 
because  it  deprives  the  creditor  of  the  means  of 
satisfying  his  debt.  When  a  grantee,  under 
such  circumstances,  pays  the  debt  to  save  his 
land  from  sale,  it  has  been  held  that  he  is  en- 
titled to  subrogation  as  against  the  grantor. 
Cote  V.  Malcom,  66  N.  Y.,  568;  see,  also,  Shel- 
■dron  on  Sub. ,  S§  46,  310,  218;  Bridgen  v.  Vhee- 
ver,  10  Mass.,  450;  Croabj/  v.  Taj/lor,  15  Gray, 
64;  Harberfi  (  im.  8  Rep.,  11;  CampbeU  v.  Me- 
tier, 4  Johns.  Ch.,  884. 

Some  of  the  defendants,  whose  conveyances 
have  been  found  fraudulent,  paid  adequate  con- 
siderations for  the  same.  This  fact  can  be  con- 
sidered when  the  other  grantors,  whose  convey- 
ances appear  to  have  been  fraudulent,  are  made 
parties  to  this  suit,  and  when  the  question  what 

Eroportion  of  Mrs.  Janvrin's  judgment  shall  be 
ome  by  the  several  grantees,  as  between  tbem- 
^Ives,  is  presented  for  con^dera^on. 

The  pl^ntiff  may  have  a  decree  canceling 
the  fraudulent  conveyances  to  the  defendants 
and  for  a  sale  of  so  much  of  the  lands  as  will 
satisfy  the  chiim  of  Mrs.  Janvrin,  with  interest, 
costs  and  expenses  of  sale,  unless  they  shall  pay 
into  court  for  her  use  the  amount  of  her  claim 
with  interest  and  costs.  If  the  defendants  do 
that,  they  may  have  an  amendment  making  the 
execution  creditors  of  Albert,  Albert's  children, 
Qeorge,  Jr.,  and  Chftrlea  W.,  and  Frank  J. 
Brown  co-defendants,  who  will  be  entitled  to 
be  heard;  and  if  the  fraudulent  character  of 
their  conveyances  is  established,  a  decree  may 
l>e  rendered  for  equitable  contribution  in  favor 
of  those  who  pay  Mrs.  Janvrin's  claim. 

Mr.  JutUee  Allen  did  not  rit;  the  others 
concurred. 


The  forc^ing  opinion  was  delivered  at  the 
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June  Term,  1884.  The  case  was  subsequently 
amended  and  reargued.  The  amendments  ap- 
pear in  tlie  <H)inion  of  the  court  ddivaredat  the 
June  Term,  1885,  by 

Smith,  J.  In  the  former  opinion  the  con 
veyaoce  of  the  Grove  Street  property  was  held 
valid  as  against  the  creditorsof  George  Janvrin, 
because  the  conveyance  was  for  an  adequate 
consideration  and  ft  had  not  been  found  that  the 
grantees  had  any  knowledge  of  any  fraudulent 
purpose  of  the  grantor.  The  plaintiff,  upon  a 
rehearing,  contended  that  the  conclusion  of  the 
trial  court,  that  the  conveyance  was  in  fraud 
of  the  rights  of  Jane  S.  Janvrin,  was  a  conclu- 
sion of  fact  and  not  of  law.  The  case  has 
been  amended  and  the  fact  now  appears  that 
the  grantees  had  no  knowledge  of  the  fraud- 
ulent purpose  of  their  father,  George  Janvrio. 
The  conveyance  must,  therefOTe,  be  held  valid, 
as  against  the  creditors  of  George  Janvrin. 

At  the  former  argument  no  question  was 
made  as  to  the  correctness  of  the  finding  of  the 
trial  court  that  the  conveyance  of  the  west  part 
of  the  brick  block  was  not  in  fraud  of  the^nt- 
or's  creditors  nor  of  any  rights  of  the  plamtiff, 
and  it  was,  therefore,  assumed  in  the  former 
opinion  that  the  conveyance  was  valid  as 
against  creditors.  A  rehearing  upon  this  part 
of  the  case  was  also  asked  for  upon  the  ground 
that  the  facts  reported  did  not  justify  the  cod- 
ctusion  of  the  trial  court,  that  the  conveyance 
was  not  in  fraud  of  the  cUim  of  Jane  S.  Jan- 
vrin, but,  on  the  cootraiy,  did  show  that  it  was 
in  fraud  of  her  claim.  By  an  amendment  of 
the  original  case,  the  fact  now  appears  that  the 
grantees  of  the  block,  Susan  ana  Caroline  D. 
Janvrin,  had  no  knowledge  of  any  fraudulent 
purpose  of  the  grantor,  Gwrge  Janvrin,  in  tbe 
conveyance  of  that  property  to  them;  and  fur- 
ther, that  "They  understood  it  was  done  in  ac- 
cordance with,  and  in  fulfillment  of,  a  long 
cherished  purpose  of  his  to  convey  the  block  to 
them,  partly  in  payment  of  a  dem  due  to  them 
from  him  and  partly  as  a  gift  for  their  benefit" 
It  is  now  contended  by  the  plaintiff  that  the 
conveyance  was  fraudulent  on  the  part  of 
George  Janvrin,  and  this  contention  is  based 
upon  the  finding  in  the  original  case  that  "Af- 
ter April,  1874,  it  was  George  Janvrin's  pur- 
pose and  he  sought  to  prevent  the  establish- 
ment of  any  claim  of  his  wife,  and  after  its  es- 
tablishment in  1878,  he  used  every  means  in  hia 
power  to  prevent  its  collection,  and  in  making 
the  conveyances  bearing  date  subsequent  to 
April,  1874.  the  depriving  of  his  wife  of  any 
power  to  collect  her  claim  entered  into  his  pur^ 
pose,  *  *  *  ."  The  "deed  of  the  west  part  of 
the  block  to  Susan  and  Caroline  D.  Janvrin  is 
dated  Januai^  10, 1874,  but  was  not  delivered 
until  the  spnn^  or  summer  of  1875,  and  It^ 
claimed  that  this  conveyance  should  be  treated 
as  if  dated  at  tbe  time  of  iu  delivery.  But  we 
interpret  tbe  finding  to  mean  the  literal  date  of 
the  deed.  The  other  construction  would  be 
incorudsteot  with  tbe  finding  that  the  deed  was 
on  good  consideration,  and  not  in  fraud  of  the 
grantor's  creditors." 

It  appears  that  tbe  value  of  tbe  block  was 
99,000  at  the  Ume  of  the  conveyance,  and  to 
the  extent  of  about  $5,000  was  a  gift  from 
George  Janvrin  to  lus  daughters,  the  grantees. 
The  plaiatifl  cUlms  that  if  the  conveyance  was 
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DPt  Avndulent  aa  to  the  whole  pramisee,  it  was 
teuduleat  as  to  this  balance  of  $5,000.  The 
facts  appear  to  be  that,  at  the  time  of  the  deliv- 
07  of  this  deed,  the  grantor  then  owned  the  east 
put  of  the  Uock,  worUi  94,800.  conveyed  to 
Albert  Janvrin  and  his  sons,  December  8, 1876; 
twenty  acres  of  the  spring  land,  conveyed  Jan- 
uuy  33,  1877,  to  Mrs.  Curtis  for  •1,000,  and 
tbe  rest  of  the  spring  land,  conveyed  October 
28, 187fi,  to  Frank  J.  Brown;  property  much 
more  than  sufiScient  for  the  payinent  of  all  his 
debta.  The  conveyance  of  me  west  part  of  the 
brick  block,  tiierefore.was  not  fraudulent  either 
in&ctorin  law. 

Hie  result  reached  in  Hie  fwiner  oj^ion  is 
not  changed. 
Com  maekarffed. 

Mr.  /usMwAllMk  did  not  ait;  the  Others  oon- 
coned. 


BEERY 

«. 

BICKFORD. 

A  town  which  becomes  theparehaeer 
efUad  sold  for  taxes,  onder.G.  L..  c  59, 
^  C,  is  not  esttmped  to  set  up  the  title  so 

acquired  by  the  fact  that  for  two  years 
after  the  sale  and  before  a  deed  had  been 
given  by  the  collector  the  pmuises  were 
taxed  to  the  owner  and  the  taxes  paid  by 

hiiti 

(Strafford  July  81, 1886.) 

WRIT  OP  ENTRY.  Trial  by  the  court. 
The  land  in  question  was  con  veyed  in  mort- 
gage to  the  Qonec  Five  Cents  Savings  Bank  by 
one  Nutter,  February  4,  1869.  February  28, 
1874,  Nutter's  assignee  in  bankruptcy  quit- 
(kimed  it  to  the  bank,  and  October  10, 1882, 
as^nee  oi  tlra  bank  qnltclalmed  It  to  the 
phintiff 

The  defendant's  title  was  a  quitclaim  deed  of 
the  premises  from  the  Town  of  New  Durham, 
dated  March  14, 1882;  and  the  title  of  the  town 
vasthroughadeed  of  quitclaim,  dated  January 
14, 1882,  fromitscollectorof taxesfor  1878.  May 
31, 1879,  the  land  was  duly  sold  for  the  taxes 
of  1878,  and  was  bid  off  by  the  town.  In  1880, 
and  also  in  1881.  the  land  was  taxed  to  the 
hank,  and  the  bank  paid  the  taxes. 

The  court  ordered  judgment  for  the  defend- 
ant, and  the  plaintiff  excepted. 

Memt.  Sanborn  &  Cochrane,  for  the 
plaintiff. 

J&.  B.  O.  Pike,  for  the  defendant. 

Mr.  Juttiee  Allen  delivered  the  opinion  of 
the  court: 

The  only  pt^t  raised  by  the  plaintiff  in  the 
case  is,  that  the  town,  by  asses^^  a  tax  upon 
the  land  to  the  bank,  me  plaintiff's  grantor, 
and  receiving  the  tax  in  1880  and  1681,  after  it 
had  purchased  the  land  and  bad  a  right  to  a 
deed,  was  estopped  from  denying  the  title  of 
the  hank,  and  as  against  that  title  took  nothing 
Aom  the  coUectcur's  deed  uid  conveyed  nothing 
to  Oie  defendant. 


Although  the  town  had  a  right  to  demand 
and  receive  a  deed  at  the  end  of  a  year  from  the 
time  of  sate,  the  land  was  open  to  redemption 
by  the  bank,  which  had  an  mterest  to  protect 
at  any  time  prior  to  the  reception  of  a  deed 
&om  the  town.  O.  L.,  c.  59,  §  g  8,  14.  The 
bank  had  a  title  to  the  land  as  early  as  1874. 
and  there  is  nothing  to  show  it  was  not  the  duty 
of  the  bank  to  pay  the  tax  of  1878.  'The  pro- 
ceedings of  the  collector,  in  selling  the  land  in 
1879  for  the  unpaid  tax  of  1678,  were  matters 
of  public  recora  in  the  town  and  were  con- 
structively known  to  the  bank,  and  the  bank 
had  the  rigkt  and  privilege  of  payhig  the  de- 
linquent taxes  and  protecting  Us  title  at  anr 
tame  up  to  Januaiy.  1882,  when  the  town  took 
its  deed.  The  &ct  that,  during  all  the  time, 
between  the  tax  sale  in  May,  1879,  and  Janu- 
ary, 1882,  or  any  part  of  it,  when  the  land  was 
open  to  redemption,  it  was  taxed  to  the  bank 
whose  duty  it  was  to  pay  the  tax,  cannot  estop 
the  defenoant  nor  the  town  under  whom  the 
defendant  claims  from  asserting  a  title,  which 
the  bank  might  have  defeated,  but  did  not  take 
thenecessarystepstodo.  Solongastbelandwas 
open  to  redemption,  neither  the  town  nor  its  se- 
lectmen coulu  know  that  the  bank  would  not 
pay  the  tax  and  make  its  title  sure.  Having  a 
ri^t  to  redeem  the  land,  the  bank  had  such  an 
interest  in  it  that  the  tomi.  during  the  existence 
of  such  right,  might  well  assess  uie  tax  against 
the  iKtnk,  and  in  doing  so  there  would  be  no 
estoppel  nor  waiver  of  a  right  on  its  part  to  as- 
sert a  title  not  before  defeated  or  destroyed  by 
a  redemption  of  the  land  from  a  tax  sale.  The 
position  of  the  bank,  the  plaintiff's  grantor, was 
not  changed  to  its  injury  or  disadvantage  by  any- 
thing which  the  town  did.  Even  if  neither  the 
plaintiff,  at  the  time  oi  his  purchase,  nor  the 
bank  at  die  time  of  the  proceedings,  in  the  sale 
of  the  land  to  and  by  the  towb,  had  actual  no- 
tice of  the  same,  there  could  be  no  estoppel 
against  a  purebaser  at  a  tax  sale,  notice  of  Uie 
proceedings,  as  provided  by  law,  having  been 
given,  and  actual  notice  not  having  been  inten- 
tionally or  fraudulently  withheld.  No  questlm 
is  raised  by  the  case  upon  tiie  effect  of  want  of 
notice  to  the  bank,  beyond  the  bearing  of  the 
fact  upon  the  question  of  estoppel,  and  that 
question  cannot  be  affected  by  want  of  notice, 
if  the  want  did  not  arise  or  was  not  promoted 
by  the  fraud  of  the  defendant  or  the  town.  It 
was  no  fault  of  the  town  that  the  bank  was  ig- 
norant of  the  assessment  of  the  tax  of  1878,  or 
of  the  sale  of  the  land  for  that  tax  in  1670;  nor 
was  it  the  foult  of  the  town  that  the  bank  did 
not  redeem  the  land  and  protect  its  title  by  pay- 
ing the  tax  sometime  in  the  two  and  one  half 
years  after  the  sale  and  before  the  deed  was 
taken,  and  neither  the  plaintiff  nor  his  grantor, 
the  bank,  can  now  complain,  if  the  defendant 
and  his  grantor,  the  town,  insist  upon  assertiog 
a  title,  which  they,  the  plaintiff  and  the  bank, 
might  by  reasonable  diligence  have  eadly  de- 
feated. 

The  selectmen  of  the  town  are  public  offlcers, 
whose  duties  are  defined  by  law,  and  the  town 
could  not  be  estopped  from  claiming  title  to  its 
land  by  any  wrongful  or  unauthorized  act  of 
its  selectmen  in  assessing  a  tax  upon  the  land 
against  one  not  the  owner,  nor  in  collecting  and 
receiving  the  tax.  Sonin  v.  Boat&n,  4  Allen, 
67,  68;  St.  Limit  T.  Gorman,  29  Mo.^^;  EU»^ 
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woHh  V.  Grand  Bapidt,  27  Mich.,  280;  MeFar- 
4ane  v.  Kerr,  10  Boswoith  (N.  Y.),  248. 
Sxeeptima  ovemtled. 

Mr.  JviHee  Blodffettdid  not  dt;  the  others 
concuired. 


New  ENOunD  Rbfobter— Sitp.  Or.  of  New  Hampbhibb.      JTn.T  Tbbm, 

Company  owned  a  cotton  mill  of  the  capacity 
of  about  6,000  spindles,  situated  on  the  east 
side  of  the  river,  and  operated  by  its  dam  and 
water  power.  It  continued  to  operate  this  mill 
until  it  was  destroyed  by  fire  in  1872.  The  mill 
was  never  rebuilt.  There  was  no  controversy 
about  the  use  of  the  water  until  about  July  s, 
1884,  when  the  pond  was  drawn  down  to  such 
an  extent  tliat  the  plaintiff  was  unable  to  ob- 
tain sufficient  power  for  op^ting  the  machin- 
ery in  her  mills.  The  plaintiff's  agent  called 
on  the  defendant  and  complained  tuat  he  was 
allowinc  the  water  to  run  to  waste,  and  re- 
quested nim  to  dose  his  gates  and  flume.  The 
defendant  claimed  that  he  had  the  right  to  keep 
his  gates  open,  and  to  draw  all  the  water  from 
the  pond  if  he  chose;  and  refused  to  close  his 
gates  or  allow  them  to  be  closed;  giving  as  a 
reason,  that  it  was  necessary  for  the  preserro- 
tion  of  his  flume  and  waterwheel  that  they 
should  be  kept  wet.  As  a  matter  of  fact,  the 
water  was  not  needed  by  the  defendant  for  the 
preservation  of  his  property,  nor  for  any  manu- 
facturing or  useful  purpose. 

Subject  to  exception,  the  plaintiff  introduced 
evidence  of  the  manner  in  which  the  water  had 
been  used  by  Putnam  and  Chase,  and  by  An- 
drew Fuller,  the  plaintiff's  devisor,  when  the 
Souhegan  Manufacturing  Company  was  oper- 
ating its  cotton  mill.' 

If  the  plaintiff  is  entitled  to  recover  damages 
of  the  deJendant  in  the  proceeding  for  the  di- 
version of  water  from  July  5  to  August  16, 1884, 
such  damages  are  asearaed  at  $150. 

Mr.  Robert  M.  Wallace,  for  plaintiff, 
cited:  Sumner  v.  Fatter,  7  Pick.,  82;  Ballou-v. 
Woods,  8  Gush.,  48:  v.  MrLmt^hUn,  82 
yt,428;  BantetY.  CVw£,44N.H.,613;  Gould, 
Waters,  sees.  820,  874,  491. 

Messrs.  A.  F.  Stevens  and  Thos*  B. 
Dodg^e,  for  defendant: 

Where  the  bill  alleges  that  the  plaintiff  is 
joint  owner  of  ths  water  in  inntroveray,  and 
the  proof  adduced  to  sustain  her  claim  shows, 
that  h^  right  and  interest  in  the  water  Is  (Quali- 
fied, contingent  and  subject  to  the  prior  rights 
of  defendants,  it  constitutes  such  a  variance  as 
to  defeat  her  right  to  maintain  the  bill.  Wilbtir 
V.  Brown,  8  Denio,  866. 

The  dMd  offered  by  her  in  evidence  shows 
merely  a  right  or  property  in  the  surplus  of  the 
water,  when  running  to  waste,  and  parol  evi- 
dence is  not  admissible  to  alter  or  change  tbe 
clear  and  express  words  the  deed.  Itwsfer 
V.  .^fittnaon.  4N.  H.,21. 

Tbe  general  rule  is  that  contemporaneous  evi- 
dence IS  inadmissible  to  vaiy  the  terms  of  a 
valid,  written  instrument.  Low  v.  ^^odgett,  1 
Post.,  121. 

Parol  evidence  is  not  admissible  even  to  show 
that  part  of  the  premises  was  not  intended  to 
be  exempt  from  the  grant;  the  ctoiclusive  pre- 
sumption being  that  the  whole  engagement  of 
the  parties  and  its  extent  and  manner  were  re- 
duced to  writing.  ITutting  t.  Seriert,  85  N. 
H.,  121. 

Plaintiff's  action  must  fail,  because  she  does 
not  show,  that  any  advene  claim  to  the  water 
was  ever  set  up  by  anyone  under  ctrnveyance 
through  whidi  she  dums  title,  the  use  of  the 
water  being  simply  a  privilege  or  favor  wbieli 
could  be  granted  or  withheld^at  pleasure;  Ba*- 
lou  V.  Wood,  8  Cuah.,  48^ 
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I^Junetion  jp-anted  to  restrain  a  mill 
owner  from  opening  his  gates  and  allowing 
water  to  run  to  waste  when  the  plaint- 
iff, an  owner  on  the  other  side  of  the  stream, 
taking  bis  water  from  the  same  dam,  has 
a  right  to  all  the  water  not  needed  for  use 
by  the  defendant. 

(HlUshorougb,  Ju^  n,  188S.) 

BILL  IN  EQUITY,  for  an  injunction  to 
restrain  the  diversion  of  water  from  the 
plaintiff's  mill,  for  an  assessment  of  dama^ 
for  such  diversion,  and  to  define  the  respective 
water  rights  of  the  plaintifl  and  deCoidant. 
Facts  found  by  the  court. 

April  2,  1849,  the  Souhegan  Manufacturing 
Company  owned  a  dam  and  water  power  on  the 
Souhegan  River  in  Hilford  Village,  and  land 
and  mills  on  both  sides  of  the  river,  and  on 
that  day  conveyed  to  Daniel  Putnam  and  Leon- 
ard Chase  all  the  land,  buildings,  etc.,  of  said 
company,  lying  on  the  westerly  side  of  the  river 
and  between  ue  river  and  mghway,  together 
with  ttie  right  to  rebuild  and  repair  the  com- 

Sany's  ^m,  in  case  the  same  should  be  aban- 
oned  or  suffered  to  fall  into  decay  by  the 
company;  also,  the  right  to  maintain  gates 
' '  Whereby  water  may  be  admitted  into  the  flume 
beltmging  to  the  premises  hereby  released,  as 
it  is  now  admitted  from  said  company's  pond, 
whenever  there  is  a  surplus  of  water  running 
to  waste,  not  needed  for  said  company's  use; 
and  to  admit  and  draw  into  said  fiume,  through 
such  gates,  any  such  surplus  of  water,  whenever 
the  same  may  be  done  without  detriment  or  in- 
convenience toaaid  company,  and  without  inter- 
rupting or  preventing  said  commny,  their  suc- 
cessors and  assigns,  id  prosecuting  any  piirpose 
connected  with  said  dam  or  pond,  or  their  water 
power  derived  therefrom,  or  thdr  works  oper- 
ated thereby."  Excepting  and  reserving  to  the 
company  their  dam  ana  so  much  of  we  west 
bank  ojt  the  river  as  supports  the  west  wing 
thereof,  with  the  right  to  enter  for  repairs;  also 
excepting  and  reserving  the  water  power  at  said 
dam  and  pond  formed  thereby,  and  the  con- 
trol and  management  of  the  water  therein  and 
flowing  thereinto,  and  also  the  right  to  enter 
for  the  purpose  of  closing  the  gates  admitting 
water  from  the  pond  into  the  flume,  whenever 
the  flume  or  penstock  shall  be  so  out  of  repair 
as  to  suffer  the  water  to  run  to  waste. 

The  plaintiff  now  has  title  by  deed  to  all 
which  Putnam  and  Chase  took  by  this  deed, 
and  the  defendant  now  has  all  the  land  and 
rights  on  boUi  sides  of  tbe  river  which  remained 
in  the  company  after  its  execution. 

At  the  time  of  the  above  conveyance  to  Put- 
nam and  Chase,  the  Souh^n  ijanufacturing 
12 
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And  because  she  doea  not  show  that  defend- 
int  nsed  or  allowed  to  run  to  waste  aoy  water 
to  which  she  laid  claim.  WhitUer  v,  CoeJusco 
m.  lb..  »  N.  H.,  458. 

AM  to  the  right  at  defendant  to  the  use  of  the 
inter,  where  a  right  exists  to  use  a  certain 

Smdty;  ft  change  in  the  mode  and  objects  of 
use  without  uicreasing  the  quantity,  is  no 
riolati(«  of  the  right  Bullgn  v.  RunneU,  2 
lf.H..362;  IB.  A  Aid.,  368;  Bmndeny.  New- 
flWM,  IS  Haas. ,  818;  BtgOew  v.  BattU,  16  Johns. , 
218,  3  Cai..  81S;  17  Johns..  880;  Whittier  t. 
CoeJuM  Mfg.  (Jo.,  9  N.  H.,  468;  Johnton  v. 
Baad,6W.  H.,-^. 

As  to  bis  right  to  cbange  the  mode  in  which 
be  used  the  water,  provided  he  took  no  more 
thin  was  necessary;  1  Bam.  &  Aid.,  358; 
Saunders  v.  Newman,  3  N.  H.,  255;  BuUen  v. 
IbuuuU.  3  M.  H.,  389;  LuttrtHFs  Vaae,  4  Coke. 
^AJder-t.  Lava,  6  Taunt,  454;  Johnton  t. 
And,  6  N.  H.,  38. 

A  eonstnietion  in  a  w01  which  would  allow 
aidi  change  in  the  mode  of  use  should  be  fa- 
raed.  Wiggin  v.  Wiggin,  48  N.  H.,  566. 

So  of  a  grant  by  deed.    Dote  v.  Edea,  58  N. 
H.,195. 

He  may  appropriate  the  amount  of  water  to 
which  he  Is  entitled  to  any  use  he  pleases. 
Amr  T.  Watiam;  4  N.  h7J^7,  8. 

It  can  be  of  no  importance  when  the  contract 
a  made,  to  what  use  the  water  should  be  ap- 
plied,  ^t^^eno  T.  15  Mass.,  814. 

Tb«  rule  is  Co  interpret  the  grant  as  a  privi- 
lege conveyed  of  a  certain  quantity  of  power, 
aod  not  power  limited  to  a  certain  use.  PraU 
T.  Limmn,  3  Allen,  280-883. 

Where  the  grant  of  the  privilege  is  left  in 
doubt,  whether  it  is  the  grant  of  a  sufficient 
quantity,  or  the  grant  of  water  for  a  particular 
ase,  the  former  construction  will  be  favored. 
AMeg  v.  Peaae,  8  Pick.,  276;  TourteUot  v. 
PMpt,  4  Gray,  874;  VrommU  v.  Selden,  8  N. 
T.,  265,  267;  Bogerg  v.  Bancroft,  30  Vt,  267; 
Birtand  v.  Hudaan,  46  Me.,  615. 

So  a  reservation  In  a  grant  expressed  in  the 
nan  eeneral  way,  without  limit  as  to  the  man-  \ 
votuse  or  future  application  of  the  water,  is  i 
interpreted  in  the  same  way.  Bortt  v.  Era- 
pif,  1  Seld..  38-40;  Adama  v.  Warner,  28  Vt, 
410;  Bood  v.  Johnmn,  26  Vt,  73;  Blake  v. 
ItaHgan,  66  Me..  828W. 

The  imintilf  is  entitled  <mly  to  the  surplus 
beyond  that  used  by  the  defendant.  Olmwtead 
y.loomi*,  9  N.  Y.,  481,  482. 

All  granta  and  exceptions  of  water  power  are 
sbBolute  without  restriction  as  to  the  use. 
Wakeieg  v.  Itavidaon,  26  N.  Y.,  891,  895;  see, 
^  V.  Wilber,  7  Barb.,  402,  404;  Qmutook  v. 
Mn«m,  46  N.  T.,  619;  1 N.  Y..  96;  also,  cases 
ia  4  U.  8.  Digest,  Ist  seriee,  668-665;  14  Id., 
SM.886. 

Mr,  JuMtiee  Blodfett  delivered  the  opinion 
of  the  court: 

The  provisions  of  the  conveyance  from  the 
Soohopin  Manufactoring  Company  to  Putnam 
ud  Chase  expressly  gave  to  the  latter  the  right 
to  draw  from  the  grantor's  pond,  through  the 
flume  belonging  to  the  premises  conveyed,  all 
the  water  not  needed  for  the  grantor's  use;  that 
ia,  Putnam  and  Chase  took  by  the  conveyance 
the  light  to  draw  and  to  use  so  much  of  the 
water  in  the  pond  as  was  not  required  by  the 


companv  In  operating  their  mill  as  It  was  then 
operated.  The  plaintifT  has  succeeded  to  the 
r^hts  of  Putnam  and  Chase,  and  the  defend- 
ant to  those  remaining  in  the  company.  The 
plaintiff  is,  therefore,  entitled  to  the  surplus 
water  not  needed  for  the  defendant's  use.  Ke- 
cessity  being  the  test  of  the  defendant's  right, 
it  is  not  for  aim  to  complain  that  the  plaintiff's 
surplus  was  increased  bv  the  burning  of  the 
company's  mill  In  1872.  Whenever  he  requires 
such  increase  for  any  useful  purpose,  he  may 
talte  it,  upon  the  familiar  principle  that  where 
a  tight  exists  to  use  a  certain  quantity  of  water, 
a  cminge  in  the  mode  or  object  of  the  use,  with- 
out increasing  the  quantity,  is  no  violation  of 
the  right;  but  until  then  he  plainly  has  no  pow- 
er to  raise  his  gates  and  cause  the  water  for 
which  he  has  no  use  to  nm  to  waste.  Hav- 
ing done  so,  and  to  the  plaintiff's  injuir,  he  is 
liable  to  respond  to  her  In  damages  ui  tnto  nro- 
ceeding.  The  ataettmeiU  made  at  the  trial  Term 
t>,  accordingly,  affirm^. 

The  evidence  excepted  to  was  admissible. 
The  acts  and  conduct  of  the  parties  thus  shown 
did  not  alter  or  vary  the  terms  of  the  convey- 
ance in  any  respect  Their  only  effect  was  to  de- 
fine  and  lunit  the  water  rights  of  each  as  they 
understood  them  to  exist  under  the  conveyance. 
This  they  might  properly  do,  and  certainly 
there  can  be  no  more  weighty  evidence  in  the 
interpretation  of  that  conveyance,  so  far  as  it  re- 
lates to  water  rights,  than  the  practical  con- 
struction given  to  it  by  the  parties  themselves 
as  evidenced  by  the  manner  of  their  use  of  sudi 
rights. 

The  temporary  injunction  'herelofore  grawUd 
is  made  perpetual.  If,  howev^,  in  noint  ot 
fact,  the  storage  capacity  of  the  pona,  or  the 

»intcri5iin]ily  of  tli^  rivpr,  hua  (leec  ilKTeascd 
liy  tli<^  ufifi'mlii:it  lU'  Lis  t:raiiTor  siuw  thf  con- 
^  t  yiince  tij  l''utn!jiii  hiiU  OliflJ^e,  to  the  oxlcnt  of 
tliHt  itiiTC's^  the  injunction  Miil  be  imklidcd 
u  pou  applioitioo.  Whitti^r  v.  Ct/chtco  Man.  Co. , 


f-iirrcd. 


N>>Tt;.— A  nkaDdntory  inJuiJi:tliiii  Ul-s  to  comptl 
ill  Hi'iMuiLl!!  In  n:Atnro  aBtroani  WBt^i  to  Its  aat- 
i4n:l  ;-bmin'-l,  iind  i\Waw  OlBhltini  tin  use  to  wll^k 
tli^  j  fLrt'  ecitlfji-d,  CnmmB' V.  Tror.  etc..  40  N.  Ti. 
lai:  S.  C..a*lJt«rl..,3ll. 

The  tif^'ht  fix^iiLEit-iuitjihlp  rrilfpn#Mt«l)]tebe4t]» 
sutlmncy  jis  wi'il  LIS  x'^'liiL'liili-,  WehbT.  Fartmn 
KSk.  Co.,  3  8uni.,  10^  Tyler  v.  WilkJnwu,  4  Hmoo. 
400:  Townacod  v.  McDoiwld,  +  N.  Y..  BSIl 

EvoD  wtaere  actiODS  at  law  aM  proper  to  rMnver 
dritniiipM  fof  waatc  or  tnwpBtv*.  omipti  wl!3  (nturfere 
by  iiiliinctlon  to  reatrain  iii-fu  uf  tliiiT  i  liiMM<Tit?r  if> 
avrild  u.  EDiiltijilii^ity  ur  iui  itiilellujti'  r'.-ix.'tltloa  ot 
suits.  Uvlntraton  r,  Jvimwii.  0  Juhiis.  CIi.,  ttlT; 
^«ar  V.  CuQer.  3  (Tode  Itcp.,  lOO:  An^el],  Vat. 
Counea.  H      4G0 :  B^tory,  BC|.  Jur.,  I  9QL 

OAsed  of  a  nalurADHjung'  for  Uko  remedlul  intor- 
positioo  of  courta  of  equity  are :  the  obetrucUoiiof 
watLT-courBBfl,  the  dlvcndgn  of  strvftine  from  mil  in. 
eto.  SStorr.  feq.  J«r..m  A'-n'c;- 1. 3;  IHeSp.Sia. 

It  will  aJU)W{.-(]  to  iirrvent  wjcute  utiaUist  &  ten- 
ant In  coDiinou  in  pcj«sesHj'JD ;  Huwk'V  v.  Ctowes,  7 
JoliJW.Cli.,  123;  but  not  where  thi?  riffht  Is  floubtrul 
nr  wher«  a«f«n(^tB  In  [wesemlon  olaim  advena- 
ly.   Storm  v.  Hann, Johns.  Oh..SL 

I&vpQ  where  partin  are  teiuints  in  oonunoa  of  b 
ram,  mill-datn  stii  watrr  privU«ra,  one  at  the  do- 
t^nnnts.vMt  bf>rE«itrnlTii?f]  fromiliverCliig;  tiie  wHter 
to  ii  |>riviii4' rnlll  iif  lii"  nivii,  iri  '>i.ioh  Quuuwr  Hi  tO 

[.i-r".  ciir  (-..[iiiUiihriiiiK-  '  r  thtir  ftstorx fOT 

H  iXi'jii-  timk.'  aiiilv.   KviiLit:>Ii'     iijoovllL  IS  OtMUU 
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Nbw  Esquxd  Bbpobteb^ut.  Ct.  or  Ttnom  Island.      Jtilt  Tbsx, 


EquttT  wtu  restrain  defCndaata  from  mMng 
water  niiminK  to  complainant's  mil],  and  thereby 
dlmlnisbln^  the  water  power.  Ballon  v.  Inhabit- 
ants, etc.,  i  Qray,  824:  and  see,  Bemls  t.  tJpbam, 
18  Pick.,  169;  Quaokenbush  v.  van  Riper.  2  Green, 
Cb.,  3S0. 

It  will  lie  to  restrain  diversion  of  water  after  a 
long  enJOTinent  of  it  by  plaintiff ;  Gardner  v,  Tnut- 

U 


ees  of  Newbnrffh,  2  Johns.  Ch.,  182;  and  against  s 
grantee  of  a  water  privilege,  who  encroocbes  on  a 
^rty^geraserved  In  the  grant.  OUnstead  v.Loomls, 

Itwih  be  allowed  to  tt^  orprevent  future  waste. 
Wlnship  V.  Pitts,  8  Paige,  SSS;  &ae  v.  VandenbntiriL 
1  Johns.  Cb.,  11:  Johnson  v.  White,  11  Buth,  Ok 
Bodgers  v.  Bodgeis,  11  Barb.,  SOS. 
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CASES 

DBTBRUINED  IN  THB 


SUPREME  COURT  OF  RHODE  ISLAND, 

On  asd  After  January  17,  1885. 


CHIKF  JuBTtCB, 

Hon.  THOMAS  DURPEE. 

A88O0UTB  JcsnoBe. 
Hon.  Thouas  Hattbson,        Hon.  Pardon  E.  Tillinghast, 
Hox.  John  H.  Stinbss,  Hon.  Gborgb  A.  Wilbur. 

Hon.  Arnold  Grbbn,  JZeportor. 


Leinder  0.  BELCHER  et  tU.,  Gmplt^nanti, 

WflUam  W.  ARNOLD  a  oL 

A  pnrehMer  of  real  estate  at  an  exe- 
cntiui  sale  may,  in  equity,  avoid  eon- 
Tcjaiwes  preinoosly  made  by  the  jadg- 
moit  debtor  in  fraud  of  his  creditors. 

(Januur  IT,  1685.) 

BILL  IN  EQUITY,  to  avoid  certain  convey 
ances  of  lealty  as  In  ^ad  of  creditoiB  and 
fcpT  u  account. 
The  case  is  sufficiently  stated  in  the  opinion. 
Mam.  Charles  Bradley  &  Georgfo  B. 
Bumnrs.  for  complainants: 
In  cases  of  fraud,  foe  which  the  common  law 
affords  relief,  chancery  possesses  concurrent 
junsdiction.   Snell's  Pnn.  Eq.,  Eng.  ed.,  884. 
The  cognizance  of  every  case  of  fraud,  with 
siDgle  exception  of  fraud  in  obtaining  a 
viD,  has  been  conceded  to  chancery,  even 
iboagh  there  be  a  remedy  at  law.   1  Speuce, 
\ixa..  625. 

Ootuts  of  chancray  have  always  exercised  a 
ctmcurrent  jurisdiction  on  the  statutes  of  Eliza- 
beth OD  fraudulent  conveyances.  May,  Fraud. 
A  Vol  CoQv.,  472. 

Etcq  where  there  is  a  remedy  at  law,  as  in 
^ecbnent.  BearuU  v.  Muagrove,  5  Ves. ,  51. 

Or  to  recover  mon^  paid.  CoU  v.  WooUaxton, 
«P.  Wms.,  154. 

Or  where  merely  pecuniaiy  relief  was  pmyed 
Us  all^;ed  fraudiuent  <M)nduct.  Evant  v.  Biek- 
Mtt.  8  Ves.,  Jr.,  174.  188;  8Um  v.  Citmcher,  1 
DeG.  F.  &  J.,  618;  St.  Avbyn  v.  Smart,  L.  R. 
3Eq.,  188,  affirmed  L.  R,  8  Cti.,  646;  Bam- 
*re  V.  BoUon,  L.  R.  8  Eq.,  294;  HiU  v.  Lane. 
LR.,11  Eq..315. 

The  rule  that  equi^  will  not  try  conflicting 
fiOes  to  iMid  which  are  wholly  l^al,  nquires 
tint  there  be  no  element  in  the  case  which 
brings  it  under  any  recognized  head  of  eauity 
jurisprudence,  such  as  fraud,  accident  and  the 
like.  Crane  v.  ConkUn,  Sax.  (N.  J.),  346;  Lewi* 
v.C«i»,28W8U.,466.  (XXIII.,  Law.  ed.,  70.) 
The  lecord  tit  a  fmudulent  deed,  TOlid  on  its 


face.  Is  a  cloud  on  the  true  title  which  equity 
alone  can  remove,  by  compelling  conveyance 
to  be  made  for  the  purpose  of  correcting  the 
record.  Ghny  v.  Jenkt,  8  Mason,  520-526 ; 
Brown  V.  ^ewoH,  66  Md.,  421;  Banee  v.  Gal- 
lagher, 6  Blatchf.,  481. 

Though  a  court  of  equity  is  not  the  proper 
tribunal  to  determine  the  title  to  lands.  Devaux 
V.  Detroit,  Har.  Ch.,  98;  BlaehiEood  v.  Van 
Fiet(,llMich.,S62;FWn(,*fc.  M.  JR.  Co.  v.  Gor- 
don, 41  Mich..  420. 

Yet  it  is  only  so  where  the  remedy  at  law  is 
plain  and  adequate;  stiU  it  asserts  jurisdiction 
over  cases  of  legal  title  where  plaintiff  is  not  in 
possession.    King  v.  Carpenter,  87  Mich.,  863. 

Or  where  defendant  fraudulently  took  ad- 
vantage of  a  break  in  plaintiff's  record  title. 
Eaton  v.  Trowbridge,  88  Mich.,  455;  Meth. 
Church  of  Newark  v.  Clark,  41  Mich.,  780. 

Or  where  there  was  a  disputed  title,  and 
ptaintifi  sought  to  have  a  mortgage  set  aside. 
AlUn  V.  W^.  47  Mich.,  616. 

It  would  not  become  a  court  of  equity  to  take 
a  single  step  to  save  harmless  a  party  detected 
in  a  fraudulent  combination  to  cwat.  SandtT. 
Codwite.  4  Johns.,  689. 

A  fraudulent  intent  may  be  presumed  from 
circumstances  In  cases  of  conveyances  by  a 
debtor.  Bump.FraudConv., 203,208;  Beanv, 
Smith,  2  Mason,  252. 

Mr.  John  D.  Thoreton,  for  respondents. 

Mr.  GhAef  Justice  llurfee  delivered  the  opia- 
ioo  of  the  conrt : 

The  object  ot  this  suit  Is  to  have  certain  con- 
veyances of  real  estate,  executed  by  William 
W.  Arnold  to  divers  persons,  defendants,  set 
aside  as  void  under  the  statute  of  fraudulent 
conveyances,  because  made  with  the  intent  to 
hinder,  delay  and  defraud  his  creditors.  The 
complainants  are  purchasers  of  the  estates  con- 
veyed imder  an  execution  issued  on  a  judgment 
recovered  in  their  favor  against  the  said  William 
W.  Arnold.  The  objecnon  is  raised  that  tbe 
court  has  no  jurfadiction,  because  there  is  an 
adequate  remedy  at  law.  In  Beckwith  v.  Bur- 
rough,  Index  T,  96,  99,  we  had  occasion  to  re- 
mark that  there  is  a  conflict  of  decision  on  this 
point  and  to  dte  the  cases,  but  without  ex- 
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pressing  any  definite  opinion.  Now,  however, 
after  further  consideration,  our  concluBion  is 
tbat  the  suit  is  maint^nable,  the  jurisdiction  in 
equity  and  at  law  being  generaUT  concurrent 
in  cases  of  fraud.  See  cases  and  authorities 
cited  for  complainants.' 

We  have  come  to  the  conclusion,  on  the  wi- 
dence,  thai  the  eoimeyaneea  compUdned  of  oUght 
■to  be  set  aside  far  the  reason  allied. 

'As  follows : 

Snell.  Prinoiplee  of  Bqulty.  88*:  1  Spenoe,  Eq. 
.Jur.,  625;  May,  FrauduTent  and  Voluntary  Con- 
veyanoeB,  *T2;  1  Story,  Eq.  Jur.,  see.  68;  Bennett 
V.  MuBffTOve,  2  Ves.,  61;  Colt  v.  WoUaaton.  2  P. 
Wma..  IM ;  Evans  v.  Bioknell,  8  Vee.,  Jr.,  ITS ;  SUm 
V.  rn'ticficr.  I  Ttt?c;.  T.  &  J..  -US:  Pt,  AubjTl  v. 
gtnurt.  L.  ii.,  '>  E-i.,  I'^i;  -ii  iUM"'i'l  t^.  n  .  1  Ch. 

Apu.,(W<J;  HiimHliiji- V.  Il'>l1"n.  I,  !1.  ■■' ];|..  ^'"■t ;  Hill 
T.  Lanr,  L,  H,  II  Rii  .  -i'K  Hjin-tmi  n  v.  KiiimaB.  81 
Me.,  tff:  LiiLifd  v.  MH.-'ii.-.:.  -t  yil.lj,  n.,.lijfe  v. 
OrUiwnl.l.  1^  N.  H..  AM-v  \-,  r.  innii  n  i'il'  Ilk.  ol 
H.  O.,  :jl  Mifw,,  m;  U'liini'ii'i  v.  w  tL]LiVl'  i .  firat, 
Cninu  v.  rr.iikliii.  I  N  J.  E-i.,  I,i  wis  v. 
Coots,  S  LXXIIT..  I.:i«v,  f.l.,7!i|;  liray  v. 

J^ikkit,  H  >[m>i<>ii,  ■>^V:  Hn-vin  v.  M<.'"  iirt,  Vi  Mti  .  i21; 
Blidct  V.  Oiiiliii;!!.  T,  Hliidtil..  t^^^l  i  ^'lliir  .V  P.M. 
H,  It.  c.k.  1-  );..r,l,>ii.  i\  Miijli..  Kiiik'  v-  fin-pen- 
Miih  .  KhI.'u  v,  Trowliridite,  'M  Mjch., 
4^  -,  U^ti<»Usv  €llutk^h  oC  Hernxk-v.  Claxic  il  Mich., 
730;  AUen  v.  Waldo,  47  Hloh.,  616;  Sands  v.  Cod- 
wlae,  4  JotuuL,  596. 


Mary  MALONE 

V. 

Patrick  RYAN. 

In  Pub.  Stat.,  R.  I.,  cap.  206,  §  9,  clause 
«eoond,  the  words  '^trespass  on  the  case" 
in  the  statute  apply  to  actions  ex  delicto, 
not  to  actions  ex  contractu. 

An  action  for  breaeh  of  promise  of 
marriage  is  an  action  ex  contractu  not  ex 
■delicto. 

(January  17, 1886.) 

TRESPASS  ON  THE  CASE.   On  defend- 
ant's motion  to  dismiss  the  action. 
The  writ  in  this  case  was  as  follows: 

"The  State  of  Rhode  I^and  and  Providence 

Plantations. 
Providence,  sc.   To  the  Sheriffs  of  the  several 

counties  or  to  their  deputies.  Greeting: 
We  command  you  to  arrest  the  bocb^  of  Pat- 
rick Ryan  of  the  Town  at  Lincoln,  County  of 
Providence,  State  of  Rhode  Island,  if  he  may 
be  found  within  your  precinct,  and  in  safe  cus- 
tody keep,  to  answer  the  complaint  of  Mary 
Malone,  of  the  Town  of  Cumberland,  said  coim- 
ty  and  State,  at  the  next  Supreme  Court  to  be 
holdm  at  Providence  within  and  for  the  County 
of  Providence,  on  the  first  Monday  of  October 
next  ensuing  the  date  hereof,  in  an  action  of 
trespass  on  the  case  for  breach  of  promise  of 
marriage  as  by  declaration  to  be  died  in  court 
will  be  fully  set  forth;  to  the  damage  of  the 
plaintiff  $6,000.  Hereof  fail  not,  and  make 
true  return  of  this  writ  with  your  dcdngs  there- 
on. 

Witness,  Hon.  Thomas  Durfee,  (Ihi^Juaice 
at  our  Supreme  Court  at  Providence,  this  11th 
day  of  May,  in  the  year  1884. 

Charles  Blake,  Clerk." 

The  writ  was  not  indorsed  with  any  affidavit, 
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and  was  served  by  arrest.  The  declaration  set 
out  a  simple  breach  of  promise  to  marry.  The 
defendant  moved  for  a  dismieaal  of  the  action 
on  the  ground  that  there  had  been  no  Iqgal  serv- 
ice of  me  writ. 

The  following  are  the  statutory  pro  visions 
referred  to  in  the  opinion  of  the  court. 

Pub.  Stat  R.  I. ,  chap.  206,  g  9,  is  as  f  oUows: 
Writs  of  Arrest. 

Sec.  9.  An  original  writ,  commanding  the 
arrest  of  any  person  not  exempt  by  law  from 
arrest,  may  be  issued  from  the  Sujnsnie  Court, 
court  of  common  pleas  or  any  justice  court: 

First.  In  any  action  for  the  recovery  of  a 
debt;  or  of  a  state  or  town  tax,  the  cause  of 
which  accrued  previous  to  the  first  day  of  July 
in  the  year  one  thousand  eight  hundred  aira 
seventy. 

Second.  In  any  action  on  penal  statutes,  or 
in  any  action  of  trover,  detinue,  trespass,  tres- 
pass on  the  case,  trespass  and  ejectment,  tre»- 
pass  guare  elatuumfitgit  and  scire  facias  agaioat 
bail  in  criminal  cases. 

Third.  Whenever  the  plaintiff,  in  an  action 
to  be  commenced  by  such  writ,  his  agent  or  at- 
torney, shall  make  affidavit  to  be  indorsed  there- 
on or  annexed  thereto,  that  the  plaintiff  has  a 
Just  claim  against  the  defendant  upon  which 
the  plaintiff  expects  to  recover,  in  the  action 
commenced  by  such  writ,  a  sum  sufficient  to 
give  jurisdiction  to  the  court  to  which  such 
writ  is  returnable;  And  also,  eith^,That  the  ie- 
fendant  or  some  one  of  the  defendants  is  about 
to  leave  the  State  without  leaving  therein  real 
or  personal  estate  whereon  an  execution  that 
may  be  obtained  in  such  action  can  be  served, 
or  that  the  defendant  or  some  one  of  the  defend- 
ants has  committed  fraud  in  contracting  the 
debt  upon  which  the  action  is  founded  or  m  the 
conceabnent  of  his  property  or  in  the  disposi- 
tion of  the  same. 

Provided,  That,  whenever  an  arrest  shall  be 
made  in  accordance  with  the  third  clause  of  this 
section,  the  court  to  which  the  writ  is  made  re- 
turnable, or  any  justice  thereof,  may  order  up- 
on application  of  any  defendant  so  arrested,  and 
for  cause  shown  upon  hearing  the  pariies  there- 
in, release  such  defendant  from  such  arrest  and 
dischar^  the  bail,  if  any,  taken  thereon;  hut 
said  wnt  shall  not  be  abated  on  account  of  such 
release  and  discharge,  but  may  be  prosecuted  to 
final  judgment  in  the  same  manner  as  if  no  such 
release  and  discharge  had  been  nanted. 

Chapter 226  "Of  the  Relief  of  Poor  Debtois," 
sections  1  and  16  are  as  follows: 

Belief  of  D^tors  Imprisoned. 

Section  1.  Any  person  who  shall  be  imprisoned 
for  debt,  whether  on  original  writ,  mesne  proc- 
ess or  execution,  or  for  non-payment  of  mili- 
tary fine,  or  town  or  state  taxes,  or  on  execu- 
tion awarded  against  him  as  defiant  in  any 
action  of  trespass  and  ejectment,  or  trespass 
quare  dausum  fregit,  in  which  title  to  the  dose 
was  in  dispute  between  the  parties,  may  com- 
plain to  any  justice  of  the  Supreme  Court  or  to 
any  justice  of  the  peace  in  the  county  where 
such  person  shall  be  committed,  that  he  has  no 
estate,  real  or  personal,  wherewith  to  support 
hims^  in  jail  or  to  pay  jail  charges,  and  ma^ 
request  to  be  admitted  to  take  the  poor  debtors' 
oath. 

Sec.  16.  No  person  who  shall  be  cnmmitted 
on  exetnition  awarded  agdnst  him  d  {dainlin 
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iaie^tevio,  or  as  defendant  in  any  action  on  a 
poal  statute,  or  in  any  action  of  trover  or  det- 
iBue,  or  tor  any  maliaous  injury  to  the  penon, 
betltli  or  reputation  of  the  plaintiff  in  such  suit, 
or  for  seduction,  or  for  any  trespass,  excepting 
OD  such  as  are  particularlr  named  fn  section  1, 
tball  be  deemed  to  be  within  the  meaning  of 
the  ^visioDs  of  that  section  or  entitled 'to  be 
admitted  to  take  the  oath  aa  aforesaid. 

Chapter  337  "Of  Poor  Tort  DebUMs,"  section 
I  ia  as  follows: 

Sec.  1.  Any  person  who  shall  be  imprisoned 
upon  an  original  writ,  JtiMne  process,  execution 
or  upon  surrender  or  commitment  by  bail  in 
actioa  for  breach  of  promise  of  marriage,  on  a 
penal  statute,  or  in  any  action  of  trover,  det- 
inue, deceit,  trespass  and  ejectment,  or  tre$pata 
qaare  claiuum  /regit,  in  which  the  Utle  to  the 
dose  was  not  in  dispute  between  the  parties,  or 
in  any  action  of  the  case  for  libel,  or  for  words 
spoken,  or  fqr  any  action  otherwise  aririog  in 
un,  and  who  shall  complain  on  oath  to  tbe 
deeper  of  the  jail  in  which  be  is  imprisoned 
cbat  he  has  no  estate,  real  or  personal,  where- 
vitb  to  support  himself  in  Jail,  or  to  pay  jail 
(^rges,  shall  be  entitled  to  a  citation  aa  henin- 
&fter  provided. 

Mr.  Oemra  J.  WMt,  iot  plaintiff. 

Mmn.  Wullwrd  Bayles  ft  Henry  J. 
Dnbois,  for  defendant. 

Per  Curiam.  We  are  of  the  opinion  that 
tbe  action  of  ' '  trespass  on  the  case  "  which  war- 
nnts  an  arrest  under  Pub.  Stat.  R  I.,  chap. 
803,  g  ft,  terond  clause,  is  tbe  action  ex  delicto  or 
in  tort  uid  not  asaumptU,  oMumptit  being  now 
cmnmonly  denominated  an  action  of  the  case, 
the  word  "  trespass  "  being  omitted  as  more  ap- 
pronriate  to  tort  and,  consequently,  that  the  de- 
loiaant  in  as»umpnt  for  a  breach  of  promise  of 
muriage  cannot  be  arrested  without  the  affida- 
Til  presented  by  the  tfidrd  clause  of  section  9, 
notwithstanding  that  the  action  may  technical- 
^  be  properly  denominated  trespass  on  tbe 
cue.  A  promise  of  marriage  is  simply  a  con- 
tact. The  breach  of  it  is  not  a  tort,  though  it 
■17  resemble  a  tort  in  its  consequences.  We 
in  not  convinced  that  it  is  to  be  regarded  as 
other  than  a  breach  of  the  contract  because  It  is 
dused  with  torts  for  certain  purposes  in  chap- 
tar^,  section  1;  for,  though  c)a»ed  with  torts, 
it  is  not  classed  with  them  in  chapter  336,  sec- 
tion 19,  as  would  be  natural,  if  it  was  inUnuled 
^t  it  should  be  generally  so  regarded. 

Motiim  to  di&mim  granted. 


Maiy  FOLEY 
o. 

William  H.  OREBNE  «(  al. 

When  a  •on  had  been  guilty  of  embea- 
d——t  ami  his  mother  nMfcdefc  note  >nd 

executed  a  mortpki^  to  the  employer 
from  whom  he  had  embezzled,  and  the 
«mrt  was  aatisfled  that  the  mother's  oon- 
troUing  oaotlre  was  to  protect  her  aoa 
bwi  exposure  and  prosecution. 

Held,  tlut  she  wu  not  afiwe  uent 
and  that  the  note  and  mortgage  dunua  be 
uumlled  and  caneeled.  The  maxim.  In 
pari  delicto  potior  est  conditio  defend- 
<nM«, «  yes  Dot  apply  to  such  a  case. 


S 


<  January  M,  isgu 

BILL  IN  EQUITY  to  annul  a  note  and  a 
mortgage  of  real  estate. 
The  case  La  stated  In  the  opinion  of  the  court. 
iVr.  Edwin  D.  BKeOnlnness,  for  com- 
plainant. 

Mr.  Charles  E.  Oomuui.  for  respondents. 

Mr.  CAt<^./tM;(<;«  Dnrfee  delivered  the  opin- 
ion of  the  court : 

The  bill  shows  that,  on  August  1, 1881,  the 
complainant  gave  tbe  defen&nt,  Hanley,  a 
mor^^a^,  with  power  of  sale  on  her  real  estate 
in  Providence  to  secure  the  payment  of  her  prom- 
issory note  for  $1,000,  of  even  date  with  the 
mortgage,  payable  to  the  order  of  Hanley  one 
year  after  date,  and  that  on  December  80, 1881, 
Hanley  assigned  the  mortgage  to  the  defendant, 
Oreene.  The  bill  alleges  that  the  note  and  mort- 
nge  were  given  by  the  complainant  to  prevent 
Uie  criminal  prosecution  of  her  son  for  embez- 
zlement, and  prays  that  the  morigai^  deed  and 
the  assignment  thereof  may  be  set  aside  as  void, 
and  for  other  relief.  It  appears  by  allegation 
and  evidence  that,  for  several  years  before 
July  31,  1881,  the  complainant's  son,  John  B. 
Foley,  was  in  the  employ  of  Hanley  as  clerk 
or  collector,  and  as  such  had  tbe  custody  of 
large  sums  of  money  collected  for  Hanley,  who 
was  a  brewer  and  wholesale  liquor  dealer;  and 
that  in  the  spring  of  1881  Hanley  discovered 
that  said  John  D.  Foley  had  embezzled  some 
$1,500  or  more  of  the  money  so  collected.  The 
bill  avers  that  thereupon  it  was  represented  to 
the  complainant,  who  was  a  poor  and  rather 
ignorant  woman,  by  Hanley  and  by  others,  that 
if  she  would  pay  Hanley  $500  and  give  her 
note  and  mortgage  for  $1,000  more,  the  wboTe 
matter  of  the  defalcation  would  be  kept  quiet 
and  no  criminal  charge  would  be  made  a^lnst 
her  son;  and  that,  being  terrified,  she  furmshed 
the  money  and  gave  the  note  and  mortgage  to 
save  ber  son  from  prosecution  and  her  family 
from  disgrace.  We  think  the  averment  is  sub- 
stantially proved.  It  is  true  there  was  no  di- 
rect threat  by  Hanley,  but  there  was  a  pressure 
exerted  which  had  the  effect,  and  was,  doubt- 
less, intended  to  have  the  effect  of  a  threat. 
Hanley  testifies  that  the  note  and  mortgage 
were  given,  not  to  stifle  a  prosecution,  but  as 
security  for  advances  which  he  was  making  to 
tbe  son  to  set  him  up  in  the  liquor  business,  in 
the  hope  that  he  would  make  enough  ^to  repay 
him  the  amounts  embezzled.  The  testimony 
shows  that  Hanley  did  make  such  advances 
and,  undoubtedly,  if  the  son,  who  has  failed, 
had  succeeded  and  repaid  the  advances  and  the 
amounts  embezzled,  Hanley  would  have  re- 
nrded  the  note  and  mortgage  as  satisfled.  We 
Utink,  however,  that  the  complainant  did  not 
intend  the  note  and  mortgage  as  security  for 
such  advances,  but  gave  them  under  the  com- 
pulsion of  her  fears,  with  tbe  understanding 
that  they  would  have  the  effect  to  protect  her 
son  from  exposure  and  punishment;  and,  in 
view  of  the  testimony  by  her  and  her  son  as  to 
her  conversation  with  Hanley  when  they  were 
given,  we  think  that  Hanley  knew  when  he  ae- 
cepted  them  that  such  was  her  understanding 
and  acquiesced  in  it.  If  the  proepect  of  the  ad- 
vances had  any  influence,  it  had  only  an  Inci- 
dental or  subsidiary  influence,  and  dionot  affect 
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the  real  character  of  the  transaction.  Id  out 
opinion,  therefore,  the  note  and  mortmge  are 
invalid.  WUliams  v.  Barley,  L.  R.  1  H.  L.,  200. 

The  defendants  contend,  that  it  ia  not  the 
du^  of  the  court  to  set  them  aside,  if  they  are 
invalid,  but  that  the  court  ought  to  leave  the 
complainant  in  the  predicament  in  which  sbe 
has  placed  herself.  It  is  doubtless  true  that 
the  court,  acting  on  the  maxim.  In  pari  delicto 
potior  est  eondiUo  dtfendentii  et  posaidentU,  wilt 
not  generally  interpose  for  the  relief  of  parties 
who  are  concerned  in  illeeat  agreements  or 
transactions.  But  the  maxun  is  not  regarded, 
if  public  policy  requires  that  relief  wall  be 
given,  and  where  the  parties  are  not  in  pari 
aelieto,  as  when  the  complaining  party  acts  un- 
der oppression,  hardship  or  undue  Influence, 
the  maxim  does  not  applv.  Story's  £q.  Jur.. 
g§  S»8,  800. 

The  case  of  Bayley  v.  WUUaim.  4  Gift.,  688, 
is  exactly  in  point.  There  agreemeota  and  se- 
curities were  given  by  a  father  to  protect  his 
son  from  criminal  prosecution  for  the  forgery 
of  his  father's  name  to  certain  promissoiT  notes. 
There  was  nothing  to  show  that  the  fattier  was 
liable  to  pay  the  notes,  or  that  the  defendants 
negotiated  for  the  agreements  and  securities  on 
the  footing  of  his  being  under  any  legal  liability 
to  pay  them.  The  rule  of  law  is  thus  laid  down 
the  court,  to  wit:  p.  659 : 

"  If  the  fair  resolt  of  the  evidence  shows 
that  the  agreements  were  executed  under  influ- 
ence felt  by  the  plaintiff  and  exercised  by  the 
defendants;  if  the  fear  of  the  criminal  prosecu- 
tion against  the  plaintiff's  son,  or  if  the  result 
of  the  discovery  of  a  criminal  act,  for  which 
the  plaintiff  was  not  liable,  was  used  by  the  de- 
fenduits  against  tiie  plaintiff  to  operate  upon 
his  fears,  so  as  to  induce  him  to  give  a  security 
which  would  relieve  his  son  from  a  criminal 
prosecution,  according  to  the  taw  of  this  court 
a  security  obtfuned  under  such  circumstances 
cannot  stand.  The  inequality  of  the  situation 
of  the  parties,  the  one  exacting  a  security  which 
the  other  is  driven  to  give  in  order  to  save  his 
son  from  ^:poBure.  diBgrace  and  ruin,  taints 
the  securi^  obtained  under  Uie  influence  of 
such  fears.  If  the  main  and  inspiring  purpose 
was  the  relief  of  the  son  from  the  consequences 
of  his  crime ;  if  this  was  the  main  considera- 
tion operating  on  the  father's  mind,  and  was 
the  origin  and  real  cause  of  the  transaction, 
the  intervention  of  other  drcunutances  or 
oUier  collateral  advantages  to  the  father,  will 
not  be  eAou^h  to  justify  the  court  in  upholding 
such  a  secunty." 

The  rule  could  hardly  be  expressed  in  terms 
more  appropriate  to  the  case  at  bar.  In  Bay- 
Up  V.  WtlUama,  the  decree  was  entered  declar- 
ing the  agreements  invalid  and  ordering  them 
to  be  delivered  up  to  be  canceled,  and  the  secu- 
rities to  be  returned.  Simitar  r^tfviiU  bs  given 
here,  Vu  d^endant,  Qrem,  who  took  th$  ami^ 
ment  <0er  tha  maturi^  i^fthe  note,  Mng  wlfjeet 
iotheeguitiea. 


Charles  A.  WILSON,  Assignee. 

Randall  ESTEN  et  al. 

A  necuted  a  mort^a^  to  B,  of  certain 
personalty.  The  mortgage  was  made  and 
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received  in  good  faith.  The  mortgagee 
never  recorded  the  mortgage  nor  too't 
possession  of  the  property,  out  there  was 
no  eoUosion  between  the  parties  nor  de- 
sign to  give  the  mortgagor  a  fletitionu 
credit. 

A  sabseqaently  made  an  *— Igmewt 
"of  all  his  estate  and  property"  wr  the 
'benefit  of  his  creditora. 

On  a  bill  of  interpleader  brought  by  the 
assignee:  held*  that  the  mortgagee  was 
entnled  to  the  proceeds  of  the  mortgaged 
property.  Held,  farther,  that  the  cred- 
itors were  entitled  only  under  the  assign- 
ment and  that  the  aasifl^eo  meceeded 
only  to  the  i^hts  of  the  assignor.  Held, 
further  that  I%b.  Stat.  R.  I. ,  eap.  176,  sea 
9,  which  provides  that  "No  mortgags  of 
personal  property  hereafter  made  siluul  be 
valid  against  any  other  person  than  the 
parties  thereto,  nnless  poweasion  of  the 
mortgaged  property  be  delivered  to  and 
retainea  by  the  mortgagee,  or  nnless  the 
said  mortj^e  be  recorded,"  must  be  con« 
■trued  in  aceordance  with  the  above 
holdhig. 

(Jannarr  Si,  U8B.) 

BILL  OF  INTERPLEADER. 
The  facts  appear  In  the  opinion  of  the  court. 
Mr.  Thomas  A.  Jenckee,  for  complainant 
Mr.  William  H.  Greene,  for  respondaii, 

Randall  Eaten: 

In  a  sate  of  chattels,  property  may  pass  with- 
out  possession.  Benj.  Sales,  sec.  674,  et  »eq. 

A  deed  is  sufficient  of  itself  to  pass  theimip- 
erty  in  goods:  it  supplies  the  want  of  delivci;. 
Wiliiams,  Pers.  Property,  •  86;  Hilliard.  Sales, 
sec.  12. 

"A  formal  mortgage  of  personal  property  is 
a  conditional  sale.  It  operates  to  transfer  the 
legal  title  to  the  mortgagee,  to  tie  defeated  only 
by  a  full  performance  of  the  condition. "  Jonei, 
Chat.  Mort.,  sec.  1. 

A  nuvtgage  of  a  stock  of  goods  and  any  ad- 
ditions thereto,  conveys  only  the  stock  on  hand 
at  the  date  of  the  mortgage;  as  between  the 
parties  thereto  It  may  tie  a  lien  upon  the  sut>- 
stitutwi  property.  Id.,  sec.  70,  etaeq. 

It  creates  in  the  mortgagee  an  equitable  in- 
terest which  will  prevail  wainst  judgment  cred- 
itors and  others.  Jones,  Chat.  Mort.,  sec  170; 
see  Wmiama  v.  Brigga,  11  R.  I.,  476;  Cook  v. 
CartheU,  11  R.  L,  482;  WitUama  v.  'Windaor, 
13  R.  L,  9;  Qroton  ms.  Co.  v.  GartUnier,  11 
R.  I.,  636. 

This  doctrine  of  equitable  lien  is  the  well  set- 
tled law  of  this  countiT-  Jones,  Chat.  Uort, 
sec.  178,  and  cases;  Wright  v.  Bireher,  78  Ma, 
170;  Sut/terford  v.  Stewart,  79  Mo. 

Although  not  recorded,  it  vests  the  geaeai 
property  in  the  mortg^ee  and  the  right  to  im- 
mediate possession.  Jones,  Chat  Mort.,  sec, 
387. 

As  between  the  parties  it  Is  valid,  althowb 
fraudulent  to  the  mortgagor's  creditors.  M., 
sec.  288.  289,  and  cases;  Eitbottrne  v.  29 
Ohio  St.,  364,  perBoynton,  J.,  diseenUng;  0w 
V.  FMMToy,  18  Ohio  St.,  88,  47,  per  Soott, 
C.J. 

As  tietween  the  mrties,  they  areimpeadialw 
fw  fraud.  Jones,  Cba,tjjf.<ai.,  sec.  841. 
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A  mortgagee  who  has  taken  Us  mortgage  in 
good  faith  to  secure  a  pre-existing  debt  is  en- 
titled to  be  regarded  and  protected  as  a  pur- 
cbaaer.  1  Jones.  Mort.,  sec.  458;  EUiott  t. 

Tie  assigtiee  sacoeeds  only  to  the  rights  of 
the  asdgnor,  and  takes  subjects  to  all  wuities, 
all  existtDg  liens,  chaigee  and  set-ofls.  Burrill, 
AsBigoments,  483,  484. 

CreditoiB  are  not  placed  in  the  category  of 
parcbaseiB.  nor  protected  as  such  by  the  re- 
cording Acta.  2  Lead.  Cas.  in  Equity,  8  Am. 
ed..  IW,  106. 

A  trustee  in  inaolTenc^  takes  the  estate  bur- 
dened by  Che  equitable  iacumbranoe.  Cooke, 
TmalM,  T.  Thrt^.  SI  Conn.,  citedin  18  The 
Reporter,  61S. 

A  Toluntary  assignee  for  the  benefit  of  cred- 
itors takes  the  assignor's  estate  subject  to  all  ex- 
iidag  emiities.  WuUavit  v.  Wirmr,  13  R.  I.,  9. 

He  is  bound  by  the  equity  to  whicb  the  prop- 
ei^  was  subject  when  It  came  into  his  baDos 
ban  the  asragnor.  Shaw  v.  Qlenn,  10  Stewart, 
X.  J.  Ch..8S. 

He  cannot  impeach  a  mortgage  given  by  his 
udgnor,  for  defect  in  registry.  T^n  Huten  v. 
Badeiiff,  17  N.  Y.,  680;  LyU  v.  Painwr,  43 
Mich.,  814;  Eawkt  v.  PnlOaff,  51  Wis.,  160. 

Such  asragnment  is  voluntaiy,  and  the  as- 
rignee  takes  oily  the  rights  of  the  assignor. 
^iMt  T.  Meek.  Nat.  Afc.,  13  R  I.,  460. 

And  so  of  the  asBlgnee  in  bankruptcy,  with 
reqiect  to  iirerocabte  deeds.  1  Jones,  M(»t, 
aec468. 

Mam.  Lemuel  H,  Foster  and  Dexter 
B.  Fetter,  for  creditors: 

The  withholding  of  a  mortgage  from  the  rec- 
ords ii  «  badge  of  n«ud.  Bump,  Fraud.  Conv. , 
Sded.,  88,  W;  Shipman  t.  Sevmore,  40  Mich., 
374. 

An  unrecorded  chattel  mortgage  is  void  as  to 
creditors  of  an  insolvent  estate,  in  the  tiands  of 
I  voluntary  assignee.  Btngluim  v.  Jordan,  1 
Allen.  878;  Putnam  v.  Reyrwidt,  44  Mich.,  118; 
CWw  v.  Knighi,  84  N.  J.  £q..  486;  Lockwood 
T.  SaMn,  36  Ind.,  134;  Harm  v.  Tiffany,  25 
OUo  St..  548. 

Even  actual  notice  does  not  save  an  unre- 
corded mortgage.  The  recording  (or  possession 
taken)  is  a  condition  precedent  to  a  valid  hold- 
ing. Denny  v.  Lineoln,  18  Met.,  200;  Traeu  v. 
^Mm.  18  Met,  804;  Sick  v.  Boberis,  48  Me., 
548;  Bhetdon  t.  Conner,  48  Me.,  584-5;  B(Mn- 
xm  V.  WiBouffliby,  70  N.  C.  858;  Sevang  v. 
BelUm.  81  Mo.,  437;  Smith  v.  Moore,  11 N.  H.. 
53;  HiUv.  OiUman,  89  N.  H.,  88;  VAmywrth 
SaSy,  7  Ind.,  384. 

Jfr.  Cii^  Jurttee  I>orfee  delivered  the 
otmiion  of  the  court: 

The  object  of  this  suit  is  to  have  the  court 
decide  to  whom  a  sum  of  $907.29,  now  in  the 
ngtMtj  of  the  court,  belongs.  The  money  was 
dmvea  from  certain  goods,  fixtures,  etc.,  sold 
by  the  plahitifl,  as  assignee  of  Alfred  A.  Esten, 
under  a  voluntary  assignment  executed  by  said 
Alfred  for  the  b^efit  of  his  creditors,  January 
14, 1884.  It  is  claimed,  not  only  by  the  general 
creditors,  but  also  by  Randall  Esten,  the  father 
ot  taid  Alfred,  under  a  mortgage  given  to  bim 
Alfred,  Hi^  5.  1888.    The  mortgage  was 

SPED  to  secure  a  note  fof  $8,000,  money  lent 
'  Bandall  to  Alfred  to  start  Urn  in  business. 


We  see  no  reason  to  doubt  that  the  mortgage 
was  OTiginally  given  in  good  faith.  The  mort- 
gagee, however,  did  not  take  possession  and  the 
mortgage  was  not  recorded.  The  general  cred- 
itors claim  tluit  the  neglect  to  have  it  recorded 
has  operated  as  a  fraud  upon  them,  because, 
in  cnnsequence  of  the  neglect,  they  have  given 
credit  to  Alfred,  which  otherwise  they  would 
not  have  given;  and  they,  therefore,  contend 
that,  notwithstanding  the  mortgage,  they  are 
entitled  to  the  fund.  The  allegation  on  this 
point  in  thielr  answer  is  as  follows,  to  wit: 

"And  these  defendants  further  answering,  say 
that  said  supposed  mortgage  deed  was  not  re- 
corded as  by  law  required  in  the  ofQce  of  the 
recorder  of  deeds  in  the  City  of  Providence, 
State  of  Rhode  Island,  where  the  said  Alfred 
A.  Esten  resided,  and  where  also  the  property 
was  at  the  time  of  the  making  of  said  supposed 
mOTtgage;  that  had  said  Randall  B.  Esten  taken 
and  retained  possession  of  said  property,  or  if 
said  mortgage  deed  liad  been  reoOTded  as  by 
law  required,  the  knowledge  of  the  existence 
thereof  would  have  come  to  these  defendants 
and  they  would  not  any  lon^r  have  given  credit 
to  said  Alfred  A.  Esten,  and  the  debts  contract- 
ed with  these  defendants  since  the  time  of  the 
making  of  said  supposed  mortgage,  and  which 
are  the  larger  parts  of  said  debts,  would  not 
have  been  contracted  nor  outstanding,  and  the 
conduct  of  said  Randall  Esten,  in  the  premises, 
has  been  and  become  a  fraud  upon  these  de- 
fendants; and  these  defendants  had  no  notice 
of  any  mortgage,  either  implied  or  in  fact,  until 
after  the  time  of  said  assignment." 

It  will  be  seen  that  the  answer  does  not  charge 
that  the  mortgage  was  left  unrecorded  in  conse- 
quence of  any  collusion  between  the  mortgagee 
and  the  mortgagor,  nor  of  any  design  to  enable 
the  mortgagor  to  obtain  a  fictitious  credit  on 
the  faith  that  the  property  covered  by  the  mort- 
gage was  unincumbered.  And  the  testimony 
adduced  at  the  bearing  did  not  show  the  exist- 
ence of  any  such  collusion  or  design.  The  testi- 
mony was,  that  the  mortgagee  was  a  fanner,  re- 
siding in  Attleborough,  Massachusetts;  that  he 
lent  the  money  to  Ids  son  in  Providence  on  the 
understanding  that  he  was  to  have  the  mort- 
gage, but  went  borne  before  it  was  prepared,' 
and  that  it  was  sent  to  him  two  or  three  days 
later  by  mail,  and  that  be  had  simply  kept  it 
without  bringing  it  back  for  record,  n  e  do  not 
thinkthat,  in  these  clraun8tance8,thelienof  the 
mortgage  can  be  held  to  have  been  lost  by  the 
omission  to  record,  whatever  might  have  berai 
the  result  if  it  were  shown  that  the  omission 
was  collusive  or  fraudulent. 

The  creditors  contend  that  tbey  are  entitled 
to  the  fund  because  the  mortgage,  being  unre- 
corded, is  valid  only  between  the  parties  to  it. 
The  creditors,  however,  show  no  right  to  the 
fund  which  they  can  enforce  in  this  case, unless 
they  are  entitled  toitundertheassignmrat;  and 
the  question.therefore.  Is,  whether  tne  assignee, 
as  trustee  for  them,  has  acquired  a  ri^ht  which 
is  superior  to  the  mortgage,  or  has  simply  suc- 
ceeded to  the  right  of  his  assignor  which  is  sub- 
ject to  it.  There  can  be  no  doubt  that,  ordi- 
narily, where  there  is  no  statute  to  add  to  the 
effect  of  the  assignment,  a  voluntary  assignee 
succeeds  simply  to  the  right  of  the  aseignor. 
The  cases  to  tins  effect  are  numerous,  and  have 
always  been  regarded  as  law  by  tiijp  court. . 
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WHUamsv.  Wimor,  12  R.  I.,  9;  Gardner  v. 

Commercial  Nat.  Bk.,  18  R.  I.,  155, 178;  Bridg- 
ford  V.  Barbour,  80  Ky. ,  627;  Binml  v.  Ortmtir 
13  Neb., 298;  HanrichMV.  W0odt,7Mo.  App., 
386. 

The  statute,  Pub.  Stat  R  I.,  cap.  387,  § 
16,  alters  the  law  to  some  extent,-  but  not  so  as 
to  affect  this  case.  If  the  fund  belongs  to  the 
creditors,  it  betooge  to  them  under  Pub.  Stat.  R. 
I.,  cap.  176,  §9,  which  declares  that  "No  mart- 
gage  of  personal  property  hereafter  made  shall 
be  TOlid  against  any  oUier  person  than  the  par- 
ties thereto,  unless  possesion  of  the  mortgaged 
property  be  delivered  to  and  retained  by  the 
mortgagee,  or  unless  the  said  mortgage  oe  re- 
corded, etc.  Under  this  provision,  taken  liter- 
ally, the  mortgagee  can  have  no  claim  under 
the  mortage  against  any  person  but  the  mort- 
gagor. The  statute,  however,  must  receive  a 
reasonable  construction.  We  do  not  suppose 
anybody  would  seriously  assert  that  the  mort- 
gage, because  unrecOTded,  would  be  InTalid 
against  a  mere  donee.  In  Pratt  v.  SarUnB,  16 
Gray  879,  it  washeld,  under  a  statute  Ukeours, 
that  the  mortgagee  could  maintain  trover  against 
a  mere strangeror  intruder tortiously converting 
the  mortgsj^  chattel.  But  how,aiter  demand, 
is  the  assignee,  if  he  simply  succeeds  to  the 
right  of  the  mortgagor,  in  any  better  position? 
In  this  case  we  should  be  very  glad  to  yield  to 
the  authority  of  some  of  the  cases  cited  for  the 
creditors,  if  we  could  consistently;  but  we  have 
reluctantly  come  to  the  conclusion  that  the  mort- 
gage is  good  as  against  the  assignee,  thea^gnee 
having  no  better  nght  than  the  assignor,  ^wki 
V.  Pntdaff,  61  Wis..  160;  WaJeeman  v.  Bar- 
row, 41  Mich.,  868.  If  the  assignment  were 
made  subject  to  the  mortgage,  no  one  would 
say  that  the  assignee  could  hold  against  the 
mortgage.  Asweconstrueit,  it  is,  in  legal  effect, 
made  subject  to  the  mortgage.  Indera,  the  as- 
signment purports  to  be  only  an  assignment  of 
"all  my  estate  and  property,"  etc..  In  general 
terms.  It  does  not  specifically  convey  the  as- 
signor's slock  in  trade.  It  may  be  doubted  even 
whether  an  assignee  for  value  under  such  an 
assignment  would  not  take  subject  to  the  mort- 
gage, Adamav.  C^y,  18  Pick.,  460;  Oh<^n 
V.  Ohaffin,  4  Gray,  280;  Cook  v.  Vbrrington,  10 
Id.  70,  Jamaica  Femd  Aqueduct  Oorp.v.  Chand~ 
Ut,  9  Allen,  159. 

We  conclude,  therefore,  that  the  mortgagee 
must  have  tiie  fund,  but  consldeTiDg  that  nis 
neglect  has  been  the  cause  of  &e  dimculty,  let 
it  be  without  costs  fnnn  the  credlton  ana  sub- 
ject to  the  further  costs  of  tiie  case. 

Deortt  auiordinglji. 


RHODE    ISLAND    HOSPITAL  TRUST 
COMPANY 

COMMERCIAL  NATIONAL  BANK  at. 

When  a  testamentary  oift  is  expreesly 
limited  to  the  donee,  for  Ufe,  a  superad- 
ded power  given  to  the  donee  to  sell  and 
appropriate  the  proceeds  will  not  en- 
large his  interest  into  aa  abaolnte  es- 
tate. 

A  testamentary  gift  for  life  with  added 
power  in  the  donee  of  s^e  and  appropria- 
tion of  proceeds,  will  not  enablie  the  do- 


nee  to  mortg^a^pe  more  than  hie  Ufb  In- 
terest. 

(Provldenoe  January  81, 1886.) 

BILL  IN  EQUITY  to  cons^  a  will,  fwan 
account  and  for  an  Injunction.    On  demur- 
rers to  the  bill. 

The  wiU  of  Mary  R  Bumside  of  the  aty  of 
Providence,  dated  September  18,  1871,  and 
proven  before  the  Municipal  Court  of  the  City 
of  Providence,  April,  4,  1876,  contains  the  fol- 
lowing provisions: 

"I,  Mary  R.  Bumside,  of  the  City  and  County 
of  Providence  in  the  State  of  Rhode  Island.wife 
of  Ambrose  E.  Bumside,  make  this  my  last 
will  and  testament  in  manner  following,  that  is 
to  say: 

"I  give,  devise  and  bequeath  to  my  beloved 
husband,  Ambrose  E.  Bumside,  for  and  during 
the  term  of  his  natural  Ufe,tbe  free  use  and  im- 
provement, rents,  [HX>flts  and  income  of  all  mj 
estate,  real,  personal  and  ndxed,  wherever  or 
however  the  same  is  or  may  be  situated,  and 
including  therevrith  all  such  other  real  estate  as 
I  may  hereafter  acquire  of  which  I  shall  die 
seised,  possessed  of  and  entitled  to  at  the  time 
of  my  decease. 

"To  have  and  to  hold  the  same  to  him,  the 
said  Ambrose  B.  Bumside,  for  and  during  the 
term  of  his  natural  life,  with  full  power  and 
authority,  at  his  pleasure,  to  change  the  invest- 
ment of  any  of  my  personal  property  and  es- 
tate, and  also  with  power  and  authority,  at  his 
pleasure,  to  sell,  transfer  and  convey  any  por- 
tion of  my  personal  property  and  estate,  exe- 
cute the  requisite  conveyance  and  oonv^ances 
thereof,  receive  tiie  proi%eds  of  any  such  sale  or 
sales,  and  apply  and  appropriate  the  net  pro- 
ceeds thereof  to  and  for  his  own  use,  benefit 
and  behoof  forever. 

"And  from  and  upon  the  decease  of  my  said 
husband,  Ambrose  E.  Burnside,  I  give,  aevise 
and  bequeath  to  my  mother,  Fanny  Bishop,  if 
then  living,  for  and  during  the  term  of  her  nat- 
ural life,  uie  free  use  and  improvement,  rents, 
prcHQts  and  income  of  all  my  estate  then  re- 
maining, real,  personal  and  mixed,  wheieva 
or  however  situated. 

"To  have  and  to  hold  the  same  to  her,  the 
said  Fanny  Bishop,  for  and  during  the  term  of 
her  natural  life. 

And  from,  after  and  upon  the  decease  of 
them,  the  said  Ambrose  E.  Bumside  and  Tvor 
ny»  I  gi's  *nd  bequeath"  •••••• 

■  Poll  ow  a  series  of  le^ades  and  a  residu- 
ary devise  and  bequest,  after  which 
come  the  appointment  of  executors  and 
a  revocation  of  mior  wills. 

Meme.  Charles  Hart  and  Joseph  C.  El^i 
for  complainant. 

Mr.  Jamas  TilUnghast,  for  respondent. 
Commercial  National  &nk: 

Tits  bonds  in  question,  passed  by  delirwj 
like  any  other  negotiable  Instrument;  and  when 
passed,  for  value  Defon  maturity,  noting  but 
fraud,  not  eten  grot  negligence,  could  aflsct 
purchaser's  title.  Ghodmcm  v.  Harriey,  4  Ad. 
and  EL,  870;  Chodman-r.  Sivumdt,  20  How.. 
848  (61  U.  8.,  XV.  984);  Murrav  v.  Lardntr, « 
Wall,  110  (69  U.  S..  XVII.,  867;  R  B.  O*.  v- 
Bank  of  Republic,  108  U.  8.,  14  (XXVI,  61); 
Tucker  v.  if.  S.  Bavinge  Bk.,  68  N.  H.,  88; 
Frank  v.  LSHej^Oi,  SSljratt.,  m-,  Be  Simeon 
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Ldand,  S  Ben.,  176;  3  Dan.  Neg.  Inat.,  seca. 
1478,  1803;  Jones,  R.  R.  Securities,  sees.  197, 
196. 199, 200, 300,  307;  J<mes,  Pledges,  sees.  89, 
90,  W,  82,  96,  97. 104. 

B;  its  very  terms,  the  bond,  notwithBtanding 
in  registration,  still  remains  negotiable  by  de- 
Hfery  merdy.  The  holder  passing  It,  for  value, 
thus  eteOa  to  have  it  still  payable  to  bearer, 
sad  ta  estopped  from  afterwards  questioning 
the  ri^t  of  his  transfoee  to  hold  it  and  also  to 
Mxfre  payment  of  it.  See  Jones,  Pledges,  sec. 
ISS;  Feit  v.  myg,  3S  How.  Pr.,  8S9. 

"What  more  is  registration  than  an  entry  in 
the  boohs  of  the  Company  of  the  fact  that  the 
debt  has  been  tranaferred?"  Athenmm  Ufe 
Int.  Society  v.  Pootey,  8  De  G.  and  Jonee,  802. 

If  the  r^istration  affected  a  purchaaer  at  all, 
which  is  by  no  means  clear,  It  only  put  blm 
npon  inquOT,  to  see  that  the  party  who  passed 
the  bond  to  mm  was  its  lawful  holder.  It  did 
not  affect  him  with  notice  of  mere  limitations 
upcn  the  right  or  power  of  such  holder  to  pass 
k  Had  its  effect  been  to  make  the  bond  pay- 
ible  to  order  only,  and  to  require  Indorsem^t, 
btruirferor  pledge-,  by  mere  deliveiy.  would, 
ioeijuity,  have  been  perfectly  good  between  the 
puties,  tttougb,  at  againtt  ike  maker,  it  might 
hsTe  subjected  it  to  equities  existing  between 
him  uid  such  [»ior  holder.  Jones,  Pledges, 
wcs.  92,  98,  143. 

And  there  are  insuperable  difficulties  In  gir- 
iug  to  this  clause,  ana  to  the  registration  under 
it,  anj  further  effect  Pub.  Stat.,  p.  4!^,  sec. 
5;  TmghMl  t.  Botbrook,  1  R.  I., 

"  When  both  parties  have  acted  upon  a  cer- 
liin  construction  of  an  ambiguous  document, 
that  construction,  if  in  itself  admissible,  will  be 
adgfted  by  the  court."   Pollock,  Cont.,  892. 

Where  i^ntiif  being  executor  stood  by,  well 
knowing  how  defendant  Bank  claimed  to  hold 
tbem,  and  allowed  it  to  apply  thdr  proceeds  to 
tlie  payment  of  BumaldrB  notes,  and  thus  to 
loM  its  claim  upon  his  estate,  the  plaintiff  is  now 
stopped  from  setting  up  the  cmxa  here  made. 
fnUm  T.  Mann,  25  Conn.,  118;  Smith  v.  Smith, 
nCoon.,  lll;^6raflMv.  8eaU,  44  Ahi.,  297; 
Ap9i«  T.  Steteart,  27  N.  Y.,  810;  SKoim  v.  U. 
S,  19  Wall. .  18^  U.  8. ,  XXII,  I44)j  Babinaon 
r.  BarneU,  19  Fla..  672;  Mo^  v.  Bamteif,  46 
Tex.,  871;  Voot^eea  t.  (Hnutead,  6  Thomp., 
m.8.  C;  8  Hun,  744. 

The  executor  Is  liable  to  those  interested  in 
the  estate,  for  any  misapplication  of  the  assets, 
bat  the  purchaser  or  pledgee  is  not  bound  to 
know  whether  the  money  Is  required  for  the 
psjmeat  of  the  debts  of  the  estate,  or,  in  fact, 
lo  know  anything  about  the  estate  beyond  the 
executor's  appointment  Jones,  Pledges,  sees. 
481, 483.  and^ses. 

The  mere  fact,  that  Bumslde  gave  his  own 
utes  for  the  original  loans,  and  thus  made 
than  his  own  debts,  and  that  th^  proceeds  were 
onied  to  Bumside's  individual  account,  and 
llitt  Uk  loans  were  renewed,  which  is  all  that 
the  Ull  chai^ges,  was  not  enoiu;h  to  put  the 
oak  anm  inqolrj  or  to  inralicbte  the  securi- 
on  in  Us  bawu.  See,  Ooodwin  r.  American 
-Vat  Bk,  48  Conn.,  550;  Garter  v.  iPirf.  Bk.  of 
iwttftMi,  71  Me. ,  448;  Sutehtru  v.  State  Bk. ,  13 
a«.,421;4sAioftv.  AtlantieBk.,  d  M\exi,2n; 
BaH  Vane  v.  RigAm,  L.  R.  5  Ch.,  668. 

The  power  of  Burnstde,  under  the  wiU,  to 
Kttnd  the  pen(Mialpn^)d1y.  was  absolute,  "To 


$ell,  trailer  and  eonv^,"  "tahis  plea»ure,"aiid 
to  "receive  the  proeeeda,  and  apply  and  appro- 
priate the  net  prheeedt  tiwreof  to  and  for  hie  own 
uee,  benerfit  and  behoof  foreter."  Broader  Ian- 
guage  could  scarcely  be  used,  to  authorize  and 
Justify  these  pledges.  Tomlinmn  v.  Dighton, 
1  P.  Wms.,  149;  Pearwn  v.  Otway,  2  Wfls.,  6; 
Barfordv.  Street,  16  Ves.,  186;/rwm v.^rwr, 
19  Yes.,  86;  Henderton  v.  Crou,  39  Beav.,  316; 
Perry  v.  MerrUt,  L.  Rep.,  18  Eq..  152;  Harrit 
v.  Knapp,  31  Pick. ,  412;  Oleaxm  v.  Fityeruteat^ 
er,  4  Gray,  848;  HaU  v.  Marah,  100  Mass.,  468; 
Letoia  V.  Palmer,^  Conn.,  454;  KendaU  v. 
Kendall,  86N.  Jer.  Eq.,Qi;Smthv.  Fulkinaon, 
25  Pa.  St,  108;  Reformed  Church  v.  Dubrou, 
52  Pa.  St,  319;  Sieope  v.  Susope,  5  Oill,  236; 
May  V.  Joynea.  30  Oratt.,  693;  BoyUton  v.  7W- 
lair,  2  Dev.  Ch.,  414;  Stroud  v.  Morrow,  7 
Jones  (N.  C),  468;  Cannon  v.  Baine,  Harper 
Eq.  (8.  C),  1;  Divid  v.  Briofutm,  2  Terg. ,  557; 
Davie  V.  Bichardaon,  10  Yerg.,  290;  BeanY. 
Myera,  1  Cold.,  226;  Steifel  v.  Clark,  9  Baxter, 
466;  Shields  v.  Netherlanda,  6  Lea.,  198;  Mtxr- 
kilUe  V.  Bayland,  77  111.,  98;  Croaer  v.  Soyt,  97 
111.,  38;  iPdtfum  v.  I/Oeneh,  17Mo..9d;  Orrv. 
(TBrien,  55  Tex.,  149;  Yatet  v.  Clark,WVL\m., 
213. 

Meaara  Colwell  *  Barney,  for  respondent 

Manchester. 

Mr.  Chief  JuaOce  ]>urf«e  delivered  the  opin- 
ion of  the  court: 

The  bill  shows  that  Mary  R.  Bumside,  wife 
of  General  Ambrose  £.  Bumside,  late  of  Prov- 
idence, died  March  9,  1876,  leaving  a  will  by 
which  she  devised  and  bequeathed  all  her  prop- 
erty, real  and  personal,  to  General  Bumsiaefor 
life,  "With  full  power  and  authority  at  pleasure 
to  sell,  transfer  and  convey  any  portion  of  mv 
personal  property  and  estate,  execute  tbe  requi- 
site conveyance  and  conveyances  therectf,  re- 
ceive tbe  proceeds  of  any  such  sale  or  sales,  and 
apply  and  appropriate  the  net  proceeds  thereof 
to  and  for  his  own  use,  benefit  and  behoof  for- 
ever." Tbe  will  gives  all  the  estate  of  tbe  tes- 
tatrix,remaining  at  tbe  decease  of  General  Bum- 
side,  to  her  mother  for  life,  and  then  to  other 
persons  and  charities.  Tbe  will  appoints  Gen- 
eral Bumside  executor,  and  after  his  decease 
the  complainant  Corporation.  It  was  admitted 
to  ^bate,  AprO  4, 1OT6.  General  Bumside 
having  qualified  as  executor,  filed  an  inventory 
of  the  personal  estate,  which  was  accepted 
August  21,  1877,  and  October  2,  1877,  setUed 
his  first  and  only  account,  wherein  he  charged 
himself  with  the  whole  amount  of  the  inventory 
as  "Taken  to  myself  for  lUe,  as  per  the  will  of 
MaiT  R.  Bumside." 

The  personal  property  as  invoitoried  was  ap- 
praised at  $69,606.26  and  conristed  in  part  of 
forty-five  eight  and  a  half  per  cent  one  thou- 
sand dollar  bonds,  appratsea  at  $46,000,  made 
by  one  Simon  B.  Buckner  and  secured  by  a 
trust  mortgage  of  his  real  estate  in  Chicago 
to  tbe  Farmers  Loan  and  Trust  Company  of 
theCityttf  New  York.  The  bonds  were  lesued 
payabw  to  bearer,  but  contained  the  following 
provision,  to  wit:  "The  bolder  of  this  bond 
may  present  the  same  at  the  office  of  said  The 
Farmers  Loan  and  Trust  Company,  for  regis- 
tration, and  the  same  shall  thereupon  be  regis- 
tand  in  ooofcvmity  with  usage  in  such  case, 
uid  thereupcm  U  snail  become  and  '''^[^^^^Ip 
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both  principal  and  Interest,  to  the  order  of  said 
holder,  or  to  the  bearer,  as  he  may  elect. "  After 
the  probate  of  the  will.  General  Bumside deliv- 
ered eighteen  of  these  bonds  to  the  Commercial 
Nattotuu  Bank  of  Providence,  as  security  for 
moneys  lent.  The  eighteen  bonds  were  reg- 
istered  under  the  proviaion  therein  by  Mary  R. 
Bunislde,  in  her  lifetime,  in  her  name,  and 
when  pledged  bore  an  indorsement  under  date 
of  November  14, 1873,  signed  by  the  transfer 
agent,  indicating  that  they  were  then  trans- 
ferred into  her  name.  A  copy  of  one  of  the 
bonds,  annexed  to  the  bill  as  a  sample  of  all, 
likewise  bears  an  indorsement  under  the  date 
of  November  31,  1876,  indicating  that  it  was 
thm  transferred  to  the  Commercial  National 
Bank  of  Providence;  but  the  com^inant  al- 
tu;ee  in  the  bill  that  It  is  ignorant  oi  the  form 
of  Uie  pledge.  The  bill,  however,  alleges  that 
the  pledge  was  made  by  General  Bumside  in 
his  own  name  and  to  secure  his  own  indebted- 
ness, and  that  the  Bank  took  the  bonds  with 
full  notice  that  they  were  a  part  of  the  estate 
of  Mary  R.  Bumsiae,  and  that  the  General  had 
no  right  or  Utle  in  them  other  than  that  given 
him  by  her  will.  General  Bumside  died  Sep- 
tember 18,  1881,  leaving  said  eighteen  bonds 
still  in  pledge,  and  after  his  death  they  were 
paid,  the  money  being  received  by  the  Bank. 
On  October  31, 1881,  the  comptainant  qualified 
as  executor  of  the  will  of  Mary  R.  Bumside, 
and  afterward  demanded  of  the  Bank  the  money 
received  on  the  said  bonds  above  the  life  inter- 
est, if  any,  of  General  Bunwide.  The  Bank  re- 
fused to  comply  with  the  demand,  claiming  that 
the  General  had  full  power  to  pledge  the  bonds. 
The  bill  also  sets  forth  that  one  J.  Howard  Man- 
chester has  been  appointed  administrator  on  the 
estate  of  General  Bumside,  and  that  as  admin- 
istrator he  claims  the  surplus  of  the  money  re- 
c^ved  in  payment  of  the  eighteen  bonds,  be- 
Tond  what  is  necessary  for  the  payment  of  the 
Indebtedness  to  the  Bank,  as  belonging  to  the 
estate  of  General  Bumside.  The  complainant 
brings  tliis  suit  against  the  Bank  and  said  Man- 
chester, as  administrator,  for  a  constmction  of 
the  will,  a  determination  of  the  rights  of  the 
several  parties,  tor  an  account  by  the  Bank  and 
for  a  deoee  for  such  portion  of  the  proceeds  of 
the  bonds  as  is  due  to  it.  The  defendant)  have 
severally  filled  general  demurrers  to  the  bill. 

The  ground  on  which  the  defendant,  Man- 
chester, rests  hL*:  claim  i<«  that  the  will  of  Mary  R. 
Bumside  l)equeathes  her  personal  estate  in  legal 
effect  absolutely  to  her  husband,  the  power  of 
disposition  given  to  him  being  inconsi^ent  with 
and  destructive  of  the  tlmitauohs  over.  Some 
of  the  cases  cited  in  support  of  this  view  are 
closely  if  not  exactly  in  point.  Bean  v.  Mytra, 
1  Cold.,  226;  Datit  v.  Riehardton,  lOYerg., 
290  ;  Miig  v.  Joj/nee,  30  Gratt.,  692  ;  Trwin  v. 
fiimr,  19  Ves.,  Jr.,  86. 

We  think,  however,  that  where  in  a  vrill  the 
gift  to  the  first  taker  is  expressly  limited  to  him 
for  life.  It  Is  not  enlarged  Into  an  absolute  gift 
bv  the  mere  annexation  of  a  power  to  him  to 
dispose  of  or  appropriate  the  fee  or  capital,  at 
least  when  the  power  is  only  a  power  to  dis- 
pose of  or  appropriate  the  fee  or  capital  dur- 
ing his  life.  Por,  as  has  been  well  said,  "An 
express  bequest  of  an  estate  for  life  negatives 
the  intention  to  give  the  absolute  property,  and 
coaiTerts  the  superadded  right  of  aisposition 
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into  a  mere  power."  D$ntonr.MU^eU,iAta.. 
36  Ala.,  860. 

Of  course  we  ought,  if  possible,  to  constnie 
a  will  according  to  the  intention  of  the  testator 
and,  in  such  a  case,  we  have  only  to  treat  the 
power  bestowed  as  power,  and  not  as  tsroperty, 
in  order  to  give  effect  to  Uie  limitations  over. 
And  we  think  this  view  is  best  suppcffted  not 
wly  in  reason  but  by  authority.  4  Kent,  Com., 
•48S;  Jackaon  v.  Robins,  16  Johns.,  587,  588; 
Ayer  v,  Affer,  138  Mass.,  575;  BurweWt  JEwfti- 
U>r»  V.  Andera-m,  8  Leigh,  848,  856-358  ;  Sta- 
art  V.  Walker,  73  Me.,  145;  MeCaulejf't  Appeal, 
98  Pa.  St.,  102;  FUntham't  Appeal,  11  Sere.* 
R.,  16 ;  BurUigh  v.  Clou^h,  52  N.  H.,  »7 
Bennoek  v.  P»n7i<?ek,  L.  R.,  18  Bq.,  144;  BmiM 
V.  Barron,  L.  R. ,  18 Ch.  Dir.,  \A;  Smtth-v.  BtU, 
6  Pet.,  68. 

Among  these  cases  we  direct  attention  [nr- 
ticularly  to  Burleigh  v.  Clough,  where  thepirint 
is  exhaustively  examined  and  discussed.  We, 
therefore,  decide  that  the  claim  of  Manchester, 
as  administrator,  cannot  be  sustained. 

The  next  question  is,  whether  the  Commercial 
Nattonal  Bank  is  entitled  to  apply  the  money 
received  on  the  bonds,  beyond  the  interest  ac- 
cruing tliereon  during;  the  life  of  General  Barn- 
side,  to  his  indebtedness.  We  do  not  think  it 
is  necessary  to  the  determination  of  this  oiiee- 
tion  to  decide  whether  the  bond  of  an  indiviaus], 
payable  in  terms  to  order  or  bearer,  is  negotia- 
ble, or  whether  the  eighteen  bonds  after  regis- 
tration, if  originally  negotiable,  ceased  to  h 
transferable  by  simple  delivery;  for.asthecsx 
stands,  we  feel  bound  to  suppose  that  the  in- 
dorsement of  November  21,  1876,  was  madel^ 
the  direction  of  General  Bumside.  and  was  as  ef- 
fectual to  transfer  the  bonds,  as  against  tbe 
obligor  at  least,  as  aa  indorsement  by  General 
Bumside  himself  would  have  been,  and  that 
tbe  Bank  took  them  with  notice  that  Htm  were 
a  part  of  the  estate  of  Mair  R.  Bumid&,  and 
,  that  he  had  no  other  title  than  was  given  him 
by  the  will ,  such  notice  beine  expressly  averred. 
TTie  bill  also  avers  that  tbe  bonds  were  pled^ 
or  transferred  to  the  Bank  by  General  Bumside 
in  his  own  name,  to  secure  bis  own  indebted- 
ness, so  that  we  think  Book  Is  precluded 
from  claiming  that  the  transaction  was  with 
him  as  executor.  We  also  think  that  there  i» 
nothing  in  the  bill  to  show  that  the  oomplani- 
ant  has  been  guilty  of  laehea,  or  even  of  any 
unreasonable  delay,  in  making  its  claim  upon 
the  Bank.  The  question,  therefore,  on  the 
pleadings  as  they  stand  is;  was  the  power  con- 
ferred on  General  Bumside  by  the  will,  broad 
enough  to  authorize  the  transfer  of  the  bonds  to 
the  rank  as  security  for  moneys  lent  to  hlmT 

The  complainant  has  cited  numerous  cases' in 
which  a  power  to  sell  was  held  not  to  authorize 
a  mortgage.  The  cases  are  mostly  cases  in 
which  It  was  manifest,  or  at  least  inferable,  that 
an  out  and  out  conversion  of  the  property  was 
intended,  being  cases  in  which  the  power  was 

l.-StrouffhiU  v.  Anstey,  I  DeO.  H.  &  G..  fflS ;  Hal- 
aeoby  V.  Spollorth,  1  Beav..  300;  Devayoee  v.  Bo&- 
ft»oii,24Bear..88!  Bloomer  v.  Waldron,  8  Hm^^. 
Y.),  ah :  Alb.  Plre  Ins.  Co.  v.  Bay.  4  N.  Y.,  «;  Fwry 
V.  Laible,  31  N.  J.  Eo.,  6« :  Pstapsco  Guano  Co.  t. 
Morrison.  2  Woods,  386:  Stokes  v.  Payne,  68  Mt*. 
614:  Henderaon  vTBlackbum.  10*  111..  ffT:  Switsw 
V.  wUvers,  S4  Kan..  888;  Cunningham  v.  Blake,  m 
Mass.,  88a^oyt  v.  JaquM,  ISO  Mass.,  286 ;  Lmrinr  r. 
Brodie,  IS4  Sbas..  4ia;  WUwHi,  trustee  v.  ]|utU»1 
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tatowed  oo  trustees,  agents  or  executors,  the 

rrer  in  several  of  them  beioK  a  power  to  sell 
Fe-tnrefltnifflit.  TJDdoubtedly,  such  a  power 
ought  to  be  more  strictly  construed  than  a  power 
rireo  to  the  donee  simplj  for  his  own  benefit. 
JlonMmv.iyCBaehttJiinglina.l'lUo.,  96.117; 
Bldui  V.  Pa^M.  68  Mias.,  614. 

One  of  Che  cases  cited,  however,  is  a  case 
when  the  power  was  given  simply  for  the  bene- 
fit <^  the  donee,  and  when;,  notwithstanding, 
it  was  held  that  Uie  donee  bad  no  authority  to 
moctgim.   Myt  t.  Jagues,  129  Mass.,  380. 

Ve  do  not  flnd  amon^  the  many  cases  cited 
fvtheBankany  casewhich  holds  that  a  power 
toseQ  anthorizes  a  mortgage.  There  are  a  few 
sudi  cases.  MUia  v.  Banks,  S  P.  Wms.,  1; 
TTqrw,  Truttee,  v.  Myddleton,  2  Ga.,  883;  WOl- 
iam  V.  Woodteard,  2  Wend.,  487,  492;  but  in 
^rmtshiU  v.  Anttey,  1  DeQ.  M.  &  O.,  9S5,Lord 
St.  Leonards  allows  a  mortgage  under  a  power 
to  sdl  only  where  the  estate  IS  settled  or  devised, 
sibject  to  a  particular  charge,  and  the  mortgage 
b  made  to  raise  the  charge. 

h  Bloomer  v.  Waldron,  8  Hill  (N.  Y.),  861, 
M7,  the  propriety  of  tfaui  exception  to  the  rule 
a  doubted,  and  the  ground  of  the  rule  stated 
m  follows,  to  wit:  ' '  There  is  a  substantial  dif- 
UnaoB  between  raising  money  by  mortgage  and 
■le;  and  it  ia  enough  to  say  that  a  power  to 
nise  moDey  by  one  of  these  metfaocfs  puts  a 
n^^ve  on  the  other."  See,  also,  Butler  v. 
Ihi9eomb,\V.  "Wms.,  448,  462;  Idvy.  Gilbert. 
%V.  Wms.,  18;  ARUtv.  Bank*.  8  P.  Wms.,  1. 

The  difference  between  a  mortgage  and  a 
ak  is  more  marked  now  than  it  was  formerly 
and,  therefore,  it  is  more  difficult  now  than  for- 
mertj  to  construe  a  power  to  sell  as  including 
A  power  to  mortgage.  Even  a  chattel  mortgage 
wuh  delivery  resembles  a  pledge  more  closely 
thtn  it  does  an  ordinary  sale. 

In  Bloomer  v.  Waldron,  the  court  also  say: 
''  The  most  we  can  say  is,  that  when  the  power 
'»  to  sell,  and  somethiog  is  added  over  and 
■bore,  showinx  that  the  power  of  sale  is  not  to 
te  taken  in  its  primary  sense,  but  means  a 
power  to  mortgage,  then  the  donee  may  act  ac- 
cwdingly.  The  pfllncipal  may  always  make 
Ua  own  vocabulfliy."  And  to  the  same  effect 
i»  the  language  of  the  court  in  Hovt  t.  Jaeguet, 
12»Ma«r,m 

The  question,  then,  is:  ia  there  anything  tn 
the  will  of  3tary  R.  Bumside  which  shows  that 
it  was  her  intention  that  the  power  to  sell  should 
iachide  the  power  to  mortgage  r  Undoubtedly, 
the  will  evinces  a  generosity  on  her  part  toward 
her  husband,  which  wo\ild  have  lea  her  to  give 
ft  power  to  mortgaji^e,  if  it  had  occurred  to  her 
to  giveit;  but  did  it  occur  to  her,  and  if  so,  did 
shemippoeethatapowertosellincludedit?  We 
flnd  iHHhing  in  the  will  which  enables  us  to  an- 
swer the  question  affirmatively.  She  speaks 
Mly  of  a  power  to  sell,  and  of  "  such  sale  or 
Bin."  Cuiwe  infers  power  to  mortage  from 
the  character  of  the  {Hrop^y,  taken  in  connec- 
tion with  the  language  of  the  will  1  The  prop- 
efty  consists  of  bonds,  mortgagee,  shares  of 
nock  and  money  on  deposit.  It  could  be  as 
tvadily  sold  as  mtKtgaged.  We  notice  only  one 
matter  which  merits  oonsideratioD.  It  consists 
In  part  of  money  on  deposit.  Undoubtedly, 
O^eml  Bumride  had  authority  under  Uie  power 
to  draw  this  money  and  use  it  withoot  a  sale, 
for.  as  the  onl  j  purpose  d  a  sale  is  to  convot 


Into  money,  the  law  will  not  require  a  sale  when 
the  purpose  is  accomplished  without  it.  If  Gen- 
eral Bumside  bad  lived  until  the  Buckner  bonds 
fell  due,  we  have  no  doubt  that  it  would  have 
been  competent  for  him  to  receive  pavment  and 
appropriate  the  proceeds,  so  far  as  ne  needed, 
to  his  own  use,  without  going  through  the  form 
of  selling  them,  because  selling  them  in  that 
event,  would  be  but  an  Idle  form,  which  the  law 
would  not  exact.  And  so,  too,  if  the  eighteen 
bonds  transferred  to  the  Bank  had  fallen  due 
and  been  collected  and  wpUed  by  the  Bank  to 
the  payment  of  General  Buraslde^  indebtedness 
dunng  his  lifetime,  we  think  the  application 
would  have  been  valid,  for  it  would  nave  been 
the  same,  in  legal  effect,  as  if  General  Bumside 
had  himself  coUected  and  so  applied  them.  But 
why,  it  mar  be  asked,  if  this  be  so,  ia  not  the 
application  by  the  Bank  after  his  death  equally 
valid?  The  answer  is,  because  the  application 
after  his  death  is  no  longer  his  application,  the 
pledge  or  mortgage  beinginefle<^ual  as  such  for 
more  than  hi?  life  interest;  and  immediately 
after  tus  death  the  will  carried  all  of  the  personal 
estate  bequeathed,  which  remained  unapplied 
by  him  to  his  use,  over  to  the  legatees  in  re- 
mainder. This  is  not  the  conclusion  which, 
considering  the  ciKnimstances.  would  give  us 
ibe  most  satisfaction,  but  we  do  not  see  now  we 
can  escape  it.  If  only  a  power  be  given,  then 
only  the  power  can  be  used,  and  not  another, 
the  donee  having  no  other. 

The  demurrer  of  the  defendant,  Manchester, 
will,  therefore,  be  sustained  and  the  bill  dis- 
missed as  to  him,  with  costs,  and  the  demurrer 
of  the  Bank  overruled. 

Decree  aeeordingly.. 


Franklin  INSTITUTION  for  SAVINGS, 
by  its  Receiver, 
t>. 

PEOPLE'S  SAVINGS  BANK  et  al. 

CoaveyMee  by  deed  to  A»  B  aad  C> 
in  trj^mt  for  them  "Or  uthar  the  trustees 
hereonder  for  the  time  being  to  ti^e 
charge  and  poseesion  of  said  trust  estate 
and  to  hold  the  same  for  the  sole  use  "  of 
the  cestuis,  with  power  to  them  *'  or  the 
survivors  or  survivor  of  them  or  other  the 
trustees  or  trustee  hereunder  for  the  time 
beii^,  at  any  time  and  from  time  to  time, 
in  their  or  his  discretion  and  as  soon  as 
reasonably  and  profitably  may  be,  to  selL 
let  or  lease  the  same,"  and  in  further  trust 
for  them  "or  the  survivors  or  survivor  of 
them  or  other  the  trustees  or  trustee  here- 
under for  the  time  being,  to  .receive  the 
proceeds  of  all  sales  or  leases,"  to  pay 
taxes,  etc,  "  and  the  surplus  to  pay  when- 
ever fmd  so  often  as  it  can  oonveniently  be 
done  to"  the  oeattiit. 

Held  that  A,  B  aad  C.  took  a«  joint 
tenants. 

Gonrts  incline  to  hold  trustees  Joint 
tenants  rather  than  tenants  in  common 
to  avoid  iuconvenience  in  administer- 
ing the  trust. 


<Piovldenoe- 


-  Jannaiy  81,  ^M5.) 
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BILL  IN  EQUITY  for  the  partition  of  realty, 
with  an  alternative  prayer  for  the  appoint- 
ment of  a  new  trustee. 

In  April,  1878,  Josiah  Cbapin  executed  a 
mortgage  deed  of  certain  lands  tn  ProTidence 
to  trustees  in  order  to  secure  his  notes  held  by 
certain  ^vioKe  Banks.  After  default  in  the 
conditions  of  the  mortage,  the  trustees  sold 
these  lands,  and  Robert  Knight  became  the  pur- 
chaser in  the  interest  of  the  holders  of  the 
notes.  Januarj;  1, 1877,  Knight  executed  an  in- 
denture conveying  the  lands  to  three  trustees  in 
trust  for  the  hosiers  of  the  notes,  t.  «.,  the 
Franklin  Institution  for  Savings  or  Its  Receiver, 
the  Cnuiston  Savings  Bank  or  its  Receiver,  the 
People's  Savings  Bank,  the  City  Savings  Bank, 
and  the  Union  Savings  Bank.  Two  of  these 
trustees  died,  and  the  third  wished  to  resign 
the  trust.  Whereupon  the  Franklin  Institution 
for  Savings  and  its  Receiver  filed  a  bill  in  eciuity 
against  its  feltow  c€8iui»,  and  the  surviving 
trustee  asking  that  the  trust  be  terminated  and 
the  trust  nAty  dividdd,  with  m  alternative 
prayer  for  the  appointment  of  a  new  trustee. 
One  of  the  respondents  objected  to  the  bill,  on 
the  ground  that  under  Pub.  Stat.  R.  I. ,  cap. 
172,  sec.  1,  Knight's  indenture  of  trust  con- 
veyed an  estate  in  common,  not  a  joint  tenancy, 
and  that  Uie  heirs  and  devisees  of  the  deceased 
trustees  were,  therefore,  necessary  parties  to  the 
bill  and  were  not  made  parties  respondent. 

Pub.  Stat.  R  I.,  cap.  172,  sec.  1,  is  as 
follows : 

"  Sec.  1.  All  gifts,  grants,  feoffments,  de- 
vises and  other  conveyance  of  any  lands,  tene- 
ments and  hereditaments  which  shall  be  made 
to  two  or  more  persons,  whether  they  be  hus- 
band and  wife  or  otherwise,  and  whether  for 
years,  for  life,  in  tail  or  in  fee,  shall  be  taken, 
deemed  and  adjudged  to  be  estates  In  common 
and  not  in  joint  tenancy,  unless  it  is  or  shall  be 
therein  expressly  said  that  the  grantees,  feof- 
fees or  devisees  shall  have  or  hold  the  same 
lands,  tenements  or  horeditament£  as  joint  ten- 
ants or  in  joint  tenancv,  or  to  them  and  the 
survivors  or  survivor  oi  them,  or  unless  other 
words  be  therein  used  manifestly  showing  it  to 
be  the  intention  of  the  partieB  to  such  gifts, 
grants,  feoffments,  devises  or  other  convey- 
ances, that  such  lands,  tenements  and  heredita- 
ments shall  vest  and  be  holden  as  joint  estates 
and  not  as  estates  in  common." 

Bo  much  of  Knight's  deed  as  Is  involved  in 
the  respondent's  objection  is  recited  in  the 
opinion  of  tlie  court. 

Mettrt.  Thomas  C.  Greene  and  Ray- 
mond G.  Mowry-,  for  complainant : 

In  eases  of  trust  estates  under  tenancy  in 
common,  courts  will,  if  possible,  construe  the 
holding  to  be  in  joint  tenancy.  Hill,  Trustees, 
508;  1  Perry,  Trusts,  848;  Freeman,  Co-tenancy 
and  Partition,  sec.  44;  t  Washburn,  Real  Es- 
tate, 569. 

Statutes  relating  to  the  abolishment  of  joint 
tenancies  have.  In  some  States,  been  held  not  to 
apply  to  the  case  of  trust  estates,  and  that  sur- 
vivorship in  such  cases  not  being  within  the 
spirit  or  mtent  of  the  Act  is  not  embraced  by  it. 
Grev  V.  Lvneh,  8  GUI,  4S4;  Partoru  t.  Bou^, 
SO  Ala.,  112. 

Otiier  courts  have  held  that  trust  estates  are 
not  excepted  from  the  operation  of  the  Statutes 
in  quesnon.  Botlon,ae.,  Co.  v.  Cm4^,  4  C. 
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I  E.  Green  (19  N.  J.,  Eq),  894;  Sandal  Hein  v. 
1  Morriaonff  Exec. ,  7  B.  Monroe,  24. 
I  Under  such  statutes,  a  distinction  should  be 
;  drawn  between  dormant  and  active  trusts  in 
.  favor  of  the  exception  in  the  statute.  See  BarU 
v.  Wood,  8  Cush.,  447. 

Mettn.  Jsunes  TilUnfrliMt  and  Beoja- 
min  N.  Iiapham,  for  defendants  : 

The  common  law  favored  joint  tenancies  but 
our  state  statutes  reverse  the  common  law  as  to 
conveyances  of  lands  to  two  or  more  persons 
in  trust,  which  provides  that  the  title  uiall  be 
taken  in  common  and  not  in  joint  tenancy,  un- 
less mauiteatly  intended  to  the  contrary  m  Uie 
terms  of  the  conveyance.  See  Shaw  v.  H€ar- 
tof,  5  Mass. ,  521 ;  Jaekaon  v.  Steven*.  16  Johns., 
110;  Bogerg  v.  Benton,  5  Jolms.  Ch.,  481; 
Thornton  v.  Thornton^  3  Rand.,  179;  2)env. 
Hardenbergh,  6  Halst.,  48;  Bou  v.  Oarriton,  1 
Dana,  85;  Bogera  v.  Chrider,  I  Dana,  372; 
Brownma  v.  Hall,  16  Vt.,  809;  Keiehum  v. 
Ifiiwn,  6  Wis.,  95. 

Judges  are  botmd  to  take  the  statute  as  the 
LegislatuTe  has  made  it  Potter's  Dwar.  8t^, 
216. 

In  courte  of  equity,  as  in  courts  of  law, 
neither  can  enlarge,  diminish  nor  alter  the  sense 
in  a  single  tittle.  8  BI.  Com.,  481;  compare 
Sedg.,  Stat,  and  Const.  Law,  860-808;  Boek- 
ford  V.  Wade,  17  Ves.,  Jr.,  88;  EwreU  v.  MiUt, 
4  Scott  (N.  0.),  681;  Lamondv.  EJftce,  8  Q.  B., 
910;  Bemareat  v.  Wyneoop,  8  Johns.  Ch.,  143; 
CoUin*  V,  Carmen,  6  Md.,  606;  see  AppleUmy. 
Boyd,  7  Mass.,  181;  Ooodmn  v.  Biehard^on,  11 
Mass.,  467. 

Nor  In  such  cases  has  the  argument  inam- 
venienti  any  proper  place.  HaU  v.  JfranJdin,  8 
Mees.  &  W.,  869. 

It  is  bettOT  to  defeat  the  object  of  the  statute 
than  to  give  it  a  construction  not  warranted  by 
its  words,  from  any  supposed  intention  of  the 
Legislature.  Bex  v.  Bamham,  S  Bam.  &  C, 
104;  see  Broom,  LemI  Max.,  189,  140;  and 
compare  Bandail  v.  Phillipa,  8  Mason,  878;  Sob- 
ia&n  V.  Codman,  1  Sumn.,  121;  Botton  Frank- 
Unite  Co.  V.  Condit,  19  N.  J.  Eq.,  898;  Sander^ 
H^Tt  V.  Morriaon'$  Bxr».,  7  Mon.,  54;  Bwmeti 
V.  Pratt,  23  Pick.,  666;  Qilaon  v.  QiUan,  2  Al- 
len, 115. 

So,  as  to  the  language  of  the  conveyance— 
"words"  that  "  manifestly"  show  the  Inten- 
tion, See JV(mA  v.  Cutler,  16  Pick..  497;  thureh 
V,  Wa/mnllfg.  Co.,  14  B.  L  (Index U.,  88.) 

Mr.  CM^Jui^  Dunfoe  delivered  the  opin- 
ion of  the  court : 

We  do  not  think  it  is  necessary  for  us  to  decide, 
in  this  case,  whether  the  statute.  Pub.  Stat  R. 
I.,  cap.  172,  ^  1,  extends  to  deeds  of  ttuat; 
for,  granting  that  it  does,  we  think  the  deed 
here  contains  words  "  manifestly  showing  it  to 
be  the  Intention"  to  have  the  three  gnuitflee 
take  as  joint  tenants.  The  deed  here  u  to  the 
ffrantees,  their  heirs  and  assigns,  to  have  and  to 
hold  "  unto  and  to  the  use  of  them,  their  heirs 
and  assigns"  in  trust.  The  words  which,  we 
t^nk,  manifestly  show  an  intention  to  have  the 
grantees  take  as  Joint  tenants  follow,  to  : 
"  In  trust  for  the  parties  of  the  second  wirt."  i. 

the  grantees,  "or  other  the  trustees  nereun- 
der  for  the  dme  being  to  take  charge  and  pos- 
session  of  said  trust  estate,  and  to  hold  the  same 
for  the  sole  use,"  etc.,  ottiie  eeatw^gxte  truaknt. 
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♦  *  *  With  power  to  the  parties  of  the 
Kcond  part,  or  the  snrrivors  or  surriTor  of 
tbem,  or  other  the  trustees  or  trustee  hereunder 
for  the  time  being,  at  any  time  and  from  time 
10  time,  in  their  or  his  discretion  and  as  soon  as 
mwHUibly  and  profitably  may  be,  to  sell,  let  or 
Inse  the  same,  together  or  in  pai;cels,  and  by 
public  or  private  sale.  *  *  •  And  in  further 
tmst  for  the  parties  of  the  second  pert  or  the 
surrivora  or  survivor  of  tbem  or  other  the  trust- 
ees or  tnutee  hereunder  for  the  time  being  to 
receive  the  proceeds  of  all  sales  or  leases,"  etc., 
"and  to  p«y  therefrom  all  the  taxes,"  etc., 
"  and  the  suiiduB  to  pay  whmeivex  and  so  (rften 
as  it  can  ccHi'veoieDtly  oe  done  to"  the  eettw't 
qae  tnutent. 

Perhaps  the  clause  first  quoted  affords  no  in- 
ference, but  the  words  that  succeed  do,  in  our 
o^nion.  manifestly  show  an  intention  to  have 
the  trastees  take  as  joint  tenants,  for  otberwise 
the  power*  and  the  estate  over  which  the  pow- 
OBaieto  be  exerfcised  may  be  partly  disjomed, 
iKsoH  which,  in  the  case  of  an  estate  convt^ed 
in  trust  for  others  for  whose  ben^t  the  powers 
are  conferred,  it  is  utterly  unreasonable  to  sup- 
pose can  have  been  intended.  Moreover,  the 
language,  "  the  parties  of  the  second  part  or  the 
survivors  or  ttuvivor  of  them  or  other  the  trust- 
ees or  tnutee,"  plainly  indicates  that  it  was  in 
the  mind  of  the  settlor  that  the  sole  survivor 
miglit  be  the  sole  trustee.  Ko  reason  can  be 
conceived  why  the  settlor  should  have  wished 
Dot  to  have  the  estate  and  the  powers  survive 
together.  Slighter  indications  will  suffice  in  a 
trust-deed  than  in  other  deeds  to  amount  to  a 
"manifest  showing,"  because  the  courts  are  in- 
cHned  to  hold  that  bvsteei  are  joint  tenants  on 
account  of  the  inconvenience  resulting  from 
tbeir  holding  as  tenants  in  common.  Ferry, 
IVusts,  1^  848.  Our  eonclution  it  that  ike  estate 
if  m  the  turvMng  frusfas  and  that,  therefore,  the 
^'rs  of  the  deeeaeed  tnttteet  are  not  neeeaaarp 
fortiet. 


WilUam  JENKS  et  al. 

V. 

Heniy  F.  SMITH  ef  at. 

In  equity  proceedings  for  an  a.cooaiit 
aJl  the  pa.rtle«»  botiti  eoiuplainant  and  re- 
spondent ar««  after  decree  for  aoeonnt- 
ing,  actors. 

AsnedB  in  account.  B  afterwards  filed 
a  bQ]  in  equity  against  A  for  partition  and 
for  ha  account  of  the  matters  involved  in 
the  action  at  law.  A  answered  bill 
ftnd  joined  in  the  prayer  for  an  account; 
whereupon  a  decree  was  entered  refer- 
ring the  canae  to  a  naa«ter.  Pending  the 
master's  hearing,  A  in  the  action  at  law, 
loed  oat  and  served  a  writ  of  attach- 
mentaninst  B  by  mesne  prooees.  On  mo- 
tion ofB  In  the  equity  cause: 

Held,  that  A  should  be  restrained  from 
pTosecntlng  the  action  at  law  and  be  re- 
quired to  discharge  the  attachment. 


(Ptovidrac 
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ILL  IN  EQUITY  for  partition  and  an  ac- 
count  On  motim  f oran  injunction. 


The  case  is  stated  In  the  oidnionof  the  court. 

Meatre.  Jomee  M.  Ripley  and  John  F. 
Lonsdale,  for  complainants. 

Meeen.  Hopkins  tt  Potter*  for  respond- 
ents. 

Mr.  Chief  Justice  Darfee  delivered  the  oi^- 
ion  of  the  court: 

This  is  a  suit  in  equity  for  partition  and  ac- 
count. It  comes  before  us  now  on  a  motion, 
the  ground  and  object  of  which  may  he  stated 
thus :  on  August  25,  1881,  the  defendants  in 
this  suit  conunenced  an  action  of  accountagainst 
the  complainant  William  Jenks  and  the  com- 

Slainant  Rc^al  Lee,  executor  of  the  will  of  Par- 
on  Jenks,  deceased,  to  hold  them  to  an  ac- 
count, on  tbe  charge  that  the  said  William  and 
Pardon,  and,  since  the  decease  of  said  Pardon, 
the  said  Royal  Lee,  as  his  executor,  had  had 
the  care  and  management  of  certain  lands  and 
water  rights  and  privil^ea,  belcmging  to  the 
parties,  ^nd  had  received  more  than  ttieir  propor- 
tion of  the  rents,  issues  and  profits  thereof,  and 
had  refused  to  accotmt  therefor  when  requested . 
Pending  said  action,  the  defendants  therein  and 
others  commenced  this  suit  in  equity  for  a  par- 
tition of  the  common  rights  and  estates  and  for 
an  account  covering  the  matters  involved  in  the 
action  at  law,  and  tor  an  injunction  to  restrain 
the  suits  at  law.  The  defendants  answering, 
jdned  In  the  prayer  t<x  the  account.  There- 
upon a  decree  was  entered  referring  the  cause 
to  a  master  for  him,  among  other  things,  to 
take  the  account.  After  the  hearing  under  this 
decree  was  begun,  the  defendants  sued  out  a 
writ  of  meene  process  in  the  action  at  law  and 
attached  thereon  bynznishment  certain  moneys 
belonging  to  said  William  Jenlu  and  the  saad 
BOTalL^  as  executor.  The  motion  is,  that  Uie 
defendants  may  be  restrained  from  further 
prosecuting  the  action  at  law  and  be  ordered  to 
discharge  the  attachment. 

It  is  the  practice  in  chanceir,  where  a  party 
is  suing  for  the  same  matter,  both  at  law  and 
in  equity,  to  compel  him  to  elect  in  which  court 
he  will  iffoceed.  Stonr,  Eq.  Juris.,  sec.  889;, 
Boom  T.  VoAurgh,  4  Johns.  Cb.,  84. 

Where  a  party  so  suing  bas  obtained  a  decre& 
in  equity  for  an  aocountbe  will  be  deemed  to 
have  made  his  election  without  any  order  there- 
for and  will  not  be  permitted  afterwards  to  pro- 
ceed at  law.  MochffT  V.  Reed,  1  BaU  &  B.,  818; 
WiUonv.  We(A#rA«rd,lMeriv.,40e;  Cmtotterv. 
Conover,  1  N.  J.  Eq..  408;  Wedderbum  v.  Wed- 
dartmm,  2  Beav.,  2w. 

"  Wl^n  a  decree  has  been  pronounced," 
say  the  court  in  Mother  v.  B^,  "  and  the 
puly  obtains  the  relief  he  prayed,  it  is  a  con- 
tempt of  court  to  proceed  at  law."  In  Quid' 
nick  Company  v.  Chaffee,  18  R.  I.,  867,  889, 
this  court  de^ed  Uiat  after  a  complainant  has 
carried  his  suit  In  equify  to  a  decree,  the  court 
will  presume  tiiat  be  has  made  his  election  and 
will  Btav  suits  at  law  for  the  same  matter  and 
order  we  discharge  of  attachments  in  tbem. 
The  case  does  not  differ,  in  this  respect,  from 
the  case  at  bar,  except  that  in  the  case  at  bar  it 
is  the  defendants,  and  not  the  complainants, 
who  are  proceeding  at  law.  But  the  suit  here 
is  for  an  account,  uie  defendants  joined  in  the 
prayer  for  the  account,  and  the  decree  has  been 
entered  accordingly.  In  such  a  suit  after  a  de- 
cree all  (be  parties  are  actors,  and  tJie  court  will . 
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not  permit  a  complainant  to  dismiss  his  own 
bill  unlees  upon  consent.  1  Daniell,  Chan. 
Plead.  &  Prac..  «m  In  such  a  suit,  if  a  bal- 
ance be  found  for  the  defendant,  be  Is  entitled 
to  a  decree  for  ft  against  the  complaioant.  If 
the  complainaDt  dies  after  decree  for  an  account, 
the  defeodant  can  revive  the  suit  against  the 
personal  Tepresentatives  of  the  complainant, 
and  if  he  himself  dies  his  personal  representa- 
tive mar  revive  it.  1  Stoiy,  Eq.  Jur.,  sec. 
S33.  We  think,  therefore,  that  at  least  after  a 
decree  to.  account  in  a  suit  for  an  account,  the 
same  presumption  of  election  wliich  applies  to 
the  complainant  must  be  held  to  apply  to  the 
defendant  praying  for  the  account,  and  the 
same  rule  must  be  enforced.  Clearly,  since  both 
suits  cannot  go  on,  the  suit  in  equity,  in  which 
both  parties  nave  joined  in  obtaining  the  inter- 
locutorr  decree  for  an  account,  is  the  one  which 
is  entitled  to  proceed. 

The  defendants  will,  therefcne,  be  required  to 
discharge  the  attachment. 

Order  aecffrdiJHi^. 


PETITION  OF  Stephen  HARRIS.  Admin- 
istrator, et  al.,  tor  an  0[rinion  of  the 
Court. 

The  Mle  of  a  decedent's  realty  to  pay 
his  debts  was  advertiaed  by  the  adminis- 
trator in  a  newspaper  issued  daiW,  the 
advertisement  being  inserted  twice  m, 
week  during  two  weeks  ajid  in  ea«h  is- 
sue during  the  two  following  weeks  pre- 
ceding, the  time  of  sale. 

Held,  that  the  notice  s^ven  oomplied  with 
the  proTid<niB  of  Pub.  Stat.  EL  I.,  o(^.  170, 
§  16,  «hi<^  required  notice  "In  some  pnb- 
uc  newspaper  for  four  saecessiTe 
weeks." 

The  day  before  that  appointed  for  the 
Bale,  notice  of  a  postponement  for  a  week 
at  the  same  hour  and  place  was  added  to 
the  notice  of  the  sale,  and  the  notice  of 
Bale  and  postponement  appeared  in  each 
issue  of  the  paper  up  to  and  including  the 
day  of  sale. 

Held,  that  the  notice  of  the  postpone* 
ment  wu  sofflcient  under  Pub.  Stat.  R. 
I.  'cap.  170,  g  17,  which  required  notice  of 
"  8ncn  adjournment  In  thesame  manner  fn 
"Which  notice  of  the  sale  was  given,  as  soon 
as  may  be  after  such  adjournment  and  up 
to  the  day  of  the  adjourned  sale,  unless  the 
adjournment  shall  be  from  day  to  day 
only,  and  then  by  making  pubuc  procla- 
mation thereof  at  the  time  and  place  of 
the  sale,  and  by  setting  up  a  notice  there- 
of at  such  place. 


(Provideno 
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CASE  STATED  for  the  opinion  of  the  court 
under  Pub.  Stat.  R.  I.,  cap.  193,  sec.  28. 
Stepbeu  Harris,  administrator  with  will  an- 
nexed, of  the  estate  of  Caleb  F.  Harris,  after 
obtaining  permisrion  from  the  probate  court 
to  sell  the  realty  of  the  estate  for  the  payment 
of  debts,  bad  the  same  sold  at  public  auction. 
The  purchaser,  Stephen  H.  Arnold,  refused  to 
accept  the  adminiMTator's  deed,  all^;lng  that 
13 


the  advertisement  of  the  sale  had  not  been  sncfa 
as  was  required  by  statute.  The  will  of  Caleb 
F.  Harris  made  his  wife  sole  devisee.  She  died 
before  hta  death,  and  left  no  Issue. 

On  the  purchaser'a  refusal,  the  administrator, 
the  heirs  at  law  of  Caleb  F.  Harris,  and  the 
purchaser  Arnold,  joined  in  presenting  tliis  case 
to  the  court. 

The  PubUc  Statutes  of  Rhode  Island  pro- 
vide; cap.  179,  sees.  16,  17. 

Sec.  16.  Before  making  any  such  sate  at 
auction,  the  executor,  adnuuiistrator  or  guard- 
ian, shall  give  thirty  days'  public  notice  there- 
of, by  posting  up  at  least  three  notificationB  of 
such  sale,  in  tliree  public  places  in  the  town 
where  the  real  estate  or  other  property  to  be 
sold  lies,  and  at  least  one  in  each  oi  the  adjoin- 
ing towns,  and  in  the  town  where  the  ward 
dwells,  or  where  the  testator  or  intestate  last 
dwelt,  or  shall  pubUsh  tlus  same  in  some  pub- 
lic newspaper,  for  four  succesdve  weeks;  or 
shall  rive  notice  Uiereof  in  such  other  manntf, 
instead  of  or  in  addition  to  the  above,  as  the 
court  may  direct. 

Sec.  17.  The  executor,  administrator  or 
guardian,  may,  in  his  discretion,  adjourn  any 
such  sale  to  any  future  day  whenever  he  mar 
deem  tlie  same  advisable,  glvii^  noUce  of  such 
adjournment  in  the  same  manner  in  which  no- 
tice of  the  sale  was  given,  as  soon  as  may  be 
after  such  adioumment  and  up  to  the  day  of 
the  adjoumea  sale,  unless  the  adjournment 
shall  be  from  day  to  day  only,  and  then  by 
making  public  proclamation  thconeof ,  at  the  time 
and  place  of  the  sale,  and  by  setting  up  a  notice 
thereof  at  such  place.  Oap.  180,  ^  4. 

Sec.  4.  In  all  cases  not  specially  provided 
for.  In  which  notice  fa  requind,  it  may  be  ^ven 
in  either  of  the  following  modes,  at  the  discre- 
tion of  the  court:  t.  e.,  the  court  of  probate. 

1 .  By  causing  a  citation  to  be  served  by  sotm 
sheriff,  deputy -sheriff,  town  sergeant  or  consta- 
ble, upon  nil  known  parties  interested,  at  least 
seven  days  previous  to  moceedlng,  which  cita- 
tion shaU  give  notice  (X  the  sut^ect-matter  of 
the  proceming  and  of  the  time  and  place  there- 
of, and  shall  Be  served  by  reading  the  same  to 
the  parties,  if  to  be  found,  or  by  leaving  an  at- 
tested copy  thereof  at  the  last  and  usual  place 
of  abode  of  each  of  them. 

8.  By  advertisement  of  such  notice  for  four- 
teen days,  once  a  week  at  least.  In  some  news- 
paper published  in  the  State. 

8.  By  causing  the  clerk  of  the  court  to  post 
up  such  notice  tn  some  conspicuous  place  in  his 
orBce  or  In  the  place  at  which  the  court  usually 
meets,  and  in  three  other  public  places  within 
the  town,  at  least  fourteen  days  before  tnoceed- 
ing. 

Mr.  Samuel  Ames,  for  the  administrate', 
and  heirs  of  Caleb  F.  Harris. 

Mr.  James  TillinKhaat,  for  Stephen  H. 
Arnold: 

Notice  fa  an  essential  prerequisite  to  the  va- 
lidity of  an  administrators  sale.  Earlyv.  Doe, 
16  How.,  610,  and  cases  cited;  Scdmmoa  v. 
C/iiaigo,  40  111.,  146;  see  Wade,  Notice,  474; 
Blackw.  Tax  Ti.,  ch.  12,  pp.  211,  350,  ch.  14, 
pp.  367,  268. 

Posted  notices  must  not  only  remain  up,  but 
must  be  in  a  public  [dace  during  the  whole 
thirty  days.  Compare,  Tidd  v.  Bm,  8  K.  H., 
178. 
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AHboogh  a  literal  compUance  with  the  statute 
voukl  require  only  the  postinr  of  the  notices 
thirty  day^  before  the  sale,  whether  they  remain 
iq>  or  not.    Cconpare,  Weld  v.  Bee$,  48  HI. ,  483. 

But  the  adverttoed  notice  must  be  published 
"in  Bome  public  newspaper  for  four  snceesdve 
weda";  "for"  meaning  "during."  Early  v. 
Bu,  10  How.,  610;  Blackw.  Tax  Ti.,  386,  387; 
Ompare  (Heott  t.  Bobinaon,  21  N.  Y.,  180; 
Peanon  t.  Bradley,  48  111.,  250;  Inre  King,  7 
Yi.  B.  R.,  379;  Bachelor  v.  Bachelor,  1  Mass., 
3S6;  Con  V.  BeOowa,  11  Feet.,  501;  Btmken- 
dMjTr.  T(^lor'$  Lettee,  4  Pet..  849;  BouTuevUk 
r.  mmm,  19  Am.  L.  Ser.,  881. 

In  remect  to  the  execution  of  tnuta,  igno- 
noce  of  the  law  will  not  excuse  a  neglect  to 
pursue  its  provldons  under  which  estates  are  to 
be  devested.    Feathert  v.  Beg,  6  Best.  &  8. ,  389. 

Mr.  Chief  Justice  I>urfee  delivered  the  opin- 
k»  of  tlie  court: 

The  first  question  is,  whether  the  notice  given 
irss  notice  ' '  In  some  public  newspaper  for  four 
niccessire  weeks"  within  the  meaning  of  the 
Pab.  Stat.  R.  I.  cap.  179,  sec.  16.  The  notice 
vsspublished  twice  a  week  during  the  first  two 
veeks,  and  during  the  last  two  weeks  in  every 
isBoe.  The  contention  is,  tliat  the  newspaper 
bong  a  daily,  the  notice  ought  to  liave  been 
pumMied  in  every  issoe  during  the  entire  four 
The  statute  would  be  open  to  that  im- 
lAica^n  if  it  required  the  noUce  to  be  published 
in  some  daily  newspaper,  but  since  it  does  not 
require  it,  we  do  not  think  the  implication  Is 
neccBaaiy.  The  statute  was  made  to  be  ex- 
ecoted  by  plain  men,  who  would  be  likely  to 
understand  it  according  to  its  plain  and  obvious 
meaning,  and  we  think,  therefore,  that  the  court 
ought  to  interpret  it,  as  far  as  possible,  in  the 
same  manner.  It  is  conceded  that  a  notice  pub- 
liAed  in  "  a  weekly  "  for  four  successive  weeks 
would  be  good,  and  if  so,  we  can  see  no  reason 
why  a  notice  published  weekly  in  "a  daily," 
t(x  four  successiTe  weeks,  the  dally  being  a 
proper  vehicle  of  notice,  would  not  also  be  g(wd. 
It  is  nived  that  the  notice  ought  to  be  continu- 
oos,  ana  tbat  a  person  reading  the  notice  in  his 
daily  paper  one  day,  and  misslDg  It  another. 
Blight  suppose  tbat  the  sale  bad  been  aban- 
dtmed.  The  notice  is  continuous  from  week  to 
week,  which  is  all  that  the  statute  requires,  and 
it  is  so  common  for  notices  in  a  daily  {utper  to 
tppeta  at  intervals,  that  we  do  not  tlunk  the 
IM  of  the  aigument  is  of  much  weight.  In 
Pnb.  Stat.  RI..  cap.  189,  sec.  4,  It  is  provided. 
In  rnaud  to  certain  important  probate  notices, 
that  they  may  be  by  advertisement  for  "four- 
teen days,  once  a  week  at  least,  in  some  news- 
psper  published  In  the  State."  It  is  luged  that 
there  would  be  a  literal  compliance  with  the 
MatQte  by  a  publicatfcRi  of  the  notice  every 
we^  for  four  sucoeaBiTe  weeks,  in  a  difler- 
mt  newspaper,  whl<Hi  could  not  be  iwimitted, 
tnd  that,  tha«fore,  a  literal  compliance  is  not 
enough.  It  seems  to  us  that  thisistotroducing 
t  aonlety  of  interpretation  which  is  unwarrant- 
ed, forthe  language  is  not,  "  some  newspapers," 
but  "some  newspaper,"  which  men  of  plain 
minds  would  not  construe  to  jnean  four  differ- 
ent newspapers.  We  do  not  mean  to  say,  how- 
evo;  that  a  Itteral  compUance  with  the  statute 

kaO  that  to  necessary;  f(v  the  statute  might  be 

HtenDy  complied  with  In  bad  faith.  wiUi  the 


Intention  of  violating  the  si^t  while  obsorlng 
the  letter,  as  for  example,  if  the  notice  of  a  sale 
in  the  City  of  Proviaence  were  published  in 
some  vlUs^e  newspaper  in  a  remote  part  of  the 
State.  We  are  fiur  from  wishing  to  encoorage 
any  remissneas  In  the  giving  of  notices;  on  ^e 
contrary,  we  think  It  would  be  well  if  courts  of 
probate  would,  more  frequently  than  they  do, 
direct  the  form  of  notice  with  a  view  to  insure 
its  suiflciency,  and  that  executors  or  admhilB- 
trators  would  more  frequently  obtain  the  direc- 
tion of  the  courts  for  their  own  guidance.  But 
here  there  is  no  suggestion  of  bad  faith  or  d 
any  lack  of  publici^,  but  the  only  question  is 
whether  the  notice  given  was  a  compl&nce  wiUi 
statute.  We  think  it  was.  Johnson  v.  Dortey, 
7  Gfll.,  269;  Bowm  v.  ArgaU.U  Wend.,  496; 
Brewr  V.  Otty  of  J^nglteld,  97  Mass.,  163. 

We  are  also  of  the  opinion  that  the  notice  of 
the^uljoumment  was  sufficient  under  cap.  179, 
sec.  17.  The  objection  is  that  the  adjournment 
was  not  made  by  proclamation  or  posting  at  the 
place  and  time  appointed  for  the  sale.  The 
statute  does  not  direct  any  form  of  adjourn- 
ment.unlesB  the  adjournment  is  from  day  today. 
When  the  adjournment  is  for  a  longer  period, 
the  statute  requires  that  the  notice  thereof  shall 
be  given  as  the  notice  of  the  sale  was  given 
"  as  soon  as  may  be  after  the  adjournment,  and 
up  to  the  day  of  the  adjourned  sale."  Here 
the  ad  joummsnt  was  nude  and  the  notice  given 
in  the  manner  following,  to  wit:  on  November 
13,  1884,  the  day  before  the  day  appointed  for 
the  sale,  notice  that  the  sale  was  postponed 
until  November  20„ 1884,  at  the  same  hour  and 

Elace,  was  added  to  the  former  uotice  of  sale, 
I  that  form  the  notices  of  the  seal  and  of  the 
adjournment  thereof,  were  published  on  and 
from  November  13,  1884,  in  every  issue  of  the 
paper,  until,  and  including,  the  issue  of  Novem- 
ber 30,  1884.  It  is  admitted  that  sales  of  real 
estate,  particularly  mortga^  sales,  have  been 
quite  commonly  adjourned  in  this  manner.  We 
think  such  an  adjournment  is  sufflcient.though 
doabtiess  it  may  be  wise  often  to  supplement  it 
by  posting  a  proclamatkin. 

NOTS.— 8ee  Thnnton  v.  ItSSlet,  10  R.  I.,  808;  Bar- 
rows «.  Hatipnal  Knbber  Co.,  U  B.  L,  178. 


Jonathan  MAXON  etal. 

V. 

Nancy  C.  QRiLYeiai. 

1.  Awidow'srlfl'litofdowarig,  beforeas- 
signment  of  dower,  a  mere  ehoae  in  ae- 
tion. 

3.  Courts  of  equity  liave,  intlieabsenoe 
ot  statutory  provisions,  no  power  to  aab- 
Ject  a  widow's  right  of  dower  before  as- 
signment to  tlie  payment  of  her  Jnd^ 
ment  debts. 

8.  The  mere  nesleot  or  reftisal  of  the 
widow  to  have  assignment  of  dower  made 
is  not  such  a  fraud  upon  her  creditors  as 
to  give  Jiirisdiotion  to  a  court  of  equity. 


(Provldaioe- 


-February  It,  188B.) 


BILL  IN  EQUITY  to  satisfy  a  judgment 
debt  out  of  a  light  of  dow0.  On  demurrer 
to  the  bill.  ^  , 
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The  case  is  stated  in  the  opinion  of  the  court. 
Mr.  Thomas  H,  Peabody.  for  complain- 
ants. 

Cites:— JTovMim  y.  Whtttletey,  1  KcArth. 
(p.  C),  168;  TomjMaa  t.  Fimda,  4  Paige,  44B; 
Pof/ne  T.  Jteter,  OTN.  Y.,  158;  iljftar  r.JEBeriU, 
7  Ired.  Eq.  152;  Stedman  v,  Fbrtune,  6  Conn., 
464.  Fbosferv.  ZiTffWft  Jmn  (Jj.,  880onn.,  256. 

Mmr$.  Crafts  &  Ttllingbast,  for  respond- 
ents. 

JTr.  Juttke  Matteson  deUvered  the  o[dnion 
cA  the  CfHUt: 

This  is  a  bill  by  judgment  creditois  to  subject 
a  right  of  dower  to  the  payment  of  their  judg- 
ment debt.  It  sets  forth  that  the  respondent, 
Nancy  C.  Gray,  was  the  wife-of  Jirah  I.  Gray, 
late  of  Hopkinton,  deceased.  That  said  Jirah 
died  intestate,  on  or  almut  the  21st  dav  of  June, 
1879,  and  that  eaisi  Nancy  as  his  widow  iSfCn- 
titled  to  dower  in  certain  bnds,  particularly  de- 
scribed in  the  bill,  with  the  improTemente  tnere- 
on,  situated  in  Hopkinton,  of  which  he  died 
seised  in  fee.  That  he  left  surviving  him,  his 
widow,  said  Nancy,  and  five  children,  who  are 
Btill  living  and  are  his  heirs  at  law,  and  that 
said  real  estate  is  now  owned  bv  said  heirs  sub- 
ject to  the  dower  therein  of  said  Nancy.  The 
mU  also  recites  the  obtaining  of  a  judgment  of 
the  Justice  Court  tit  WesteBy  against  the  re- 
spondent Nancy  by  the  complainaDts;  the  tak- 
ing out  of  execution  thereon,  its  levy  upon,  and 
the  sale  in  pursuance  thereof,  at  public  auction, 
to  the  complainants,  of  all  her  right,  title  and 
interest  in  and  to  said  real  estate,  being  her 
dower  right  therein;  the  appropriation  (u  the 
sum  paid  towfuds  expenses  of  the  levy  and 
sale;  the  return  of  the  execution  for  want  Of 
other  goods,  chattels  and  real  estate  of  the  said 
Nancy,  to  be  found  by  the  officer  within  his  pre- 
cinct, unsatisfied  for  the  balance  of  such  ex- 
penses and  the  amount  of  said  execution;  there- 
cording  of  the  execution  and  of  the  officer's  do- 
ings,thereon  in  the  land  records  of  Hopkinton, 
and  the  making  and  deliveiy  to  the  complain- 
ants the  officer  prior  to  the  return  of  the 
execnnon,  of  a  deed  of  all  the  right,  title  and 
interest  of  said  Nancy  in  said  real  estate;  being 
her  said  dower  right  therein,  and  the  recording 
of  such  deed  in  said  land  records. 

The  bill  further  alleges  that  the  said  Nancr 
has  been,  since  the  death  of  her  husband,  and 
still  is,  in  the  possesrion  and  occupation  of  all 
of  said  real  estate,  and  in  the  recdi^  of  the  rents 
and  profits  thereof,  by  the  agreement  with  and 
consent  of  the  children  and  heirs  of  her  de- 
ceased husband,  without  talcing  any  steps  to 
have  her  dower  therein  set  off  or  assigned  to 
her;  and  that  she  has  neglected  and  refused, 
and  still  neglects  and  refuses,  to  pay  said  judg- 
ment, or  any  part  thereof,  or  to  apply  any  part 
of  said  rents  and  profits  towards  the  satisfaction 
<A  said  judgment  which  remains  in  full  force 
and  has  not  been  annulled,  reversed  or  satisfied. 
That  said  heirs  have  at  all  timee  since  the  death 
of  said  Jirah  neglected  and  refused,  and  still  do 
neglect  and  refuse,  to  assign  and  set  off  to  said 
Nancy  her  said  doww  right  in  said  real  estate. 

The  bill  prays  for  an  answer,  the  oaths  there- 
to being  woived,  that  the  dower  right  of  said 
Nancy  In  said  lands  may  be  subjected  to  the 
payment  of  said  judnnent,  expenses  and  the 
costs  of  this  suit,  and  for  giueral  relief. 
14 


The  respondents  have  demurred  to  the  bill  on 
various  grounds,  not  necessary  to  be  stated. 

A  widow's  right  of  dower  in  the  real  estate  of 
her  deceased  husband,  before  assignment,  is  not 
an  estate,  Imt  a  mere  ehou  or  right  in  action, 
TtWr  V.  8htrtevant,  13  R.  I.,  587,  589,  540. 
Being  a  chow  in  action,  it  is  not  subfect  to  levy 
and  sale  on  execution.  Freeman  on  Executions, 
sec.  185;  Na»on  v.  Allen,  5  Me.,  479,  481,  482; 
Qooeh  T.  Atkin»,  14  Mass.,  878,  881;  WaMer  v. 
Mardua,  29  Mo.,  25,  27;  Shielda' ffeirt  t.  Battt, 
6  J.  J.  Marshall,  12, 15;  Fitttf  t.  JfaUer,  15  B. 
Mon.,  591,  604.  The  proceedings  set  forUi  in 
the  bill  did  not,  therefore,  confer  any  title  to 
the  r^ht  of*  dower  of  the  respondent  Nancy 
upon  the  complainants,  or  create  any  lien  there- 
on in  their  favor,  which  can  afford  a  basis  for 
relief  in  equity. 

The  only  cases  in  which  a  right  of  dower  be- 
fore assignment  has  been  sub^ted  in  equity  to 
the  payment  of  debts,  dted  by  the  oorapliun- 
ants,  or  which  have  come  to  our  notice,  are, 
Davimn  t.  WhitUeaejf,  1  MacArthur,  168;  Tbmp- 
kinsv.  Fonda,  4  Paige,  448,  and  Paune  v.  Beek&r, 
87  N.  T.,  158,  158.  The  first  and  last  of  these 
rest  upon  the  authority  of  the  second,  Tompkins 
T.  Fonda.  In  this  case  the  Chancellor  says,  that 
if  the  widow  is  in  poesessicoi  wisentitlea  to  an 
asrignment  of  dower  immediately,  the  want  of 
a  mere  formal  assignment  of  dower  is  not  coa> 
sidered  material.  The  only  authority  cited  ^sf 
him  to  sustain  this  statement  is  the  remark  at 
the  Lord  Chancellor  in  Duke  of  SamUion,  Lord 
Mokun,  1  P.  Wms.,  118,  122,  which  was  a  suit 
by  the  heir  against  the  widow,  as  the  guardian 
of  the  heir,  for  an  account  of  the  rents  and 
profits  of  real  estate;  and  it  was  held  juat,  that 
a  court  of  equity,  in  taking  the  account,  should 
^low  to  the  widow  one  thutl  of  the  profits  for 
her  right  of  dower.  For  this  purpose,  the  tak- 
ing of  the  account,  the  Lord  Chancellor  did  not 
deem  the  want  of  a  formal  assignment  of  dower 
material,  the  ri^ht  of  the  widow  to  one  third  of 
the  profits,  bemg  the  same  in  conscience, 
whether  her  dower  had,  or  had  not,  been  as- 
signed. The  question  in  the  present  case,  how- 
ever, is  not  one  of  account,  but  of  jurisdiction. 
In  Greene  v.  Keene,  Index  T,  116,  this  court 
held,  that  in  the  absence  of  fraud,  trustor  other 
ground  of  equitable  jurisdiction,  and  in  the  ab- 
senceof  statutory  provisions  conferring  it,  courts 
of  equity  have  no  jiurisdiction  to  subject  AcJum 
in  amon  of  a  debtor  to  the  payment  of  a  judg- 
ment. We  have  no  such  provimon  In  our  stat- 
utes as  existed  in  New  York  when  Tompkint 
V.  I>bnda  was  decided,  upcoi  which  the  decision 
of  the  Chancellor  in  that  case  apparently*re6t8. 
2  Rev.  Stat.  N.  Y.,  174,  sec.  89.  Unless  then 
there  is  some  distinction  to  be  drawn  between 
a  right  of  dower,  before  assignment,  and  other 
^UMu  in  action,  or  unless  tbebill  sets  forth  some 
fact,  or  facts,  of  equitable  cognizance,  the  suit 
cannot  be  maintained. 

It  has  been  suggested  that  a  distinction  be- 
tween a  right  of  dower  and  othOT  eA««M  in  action 
may  be  found  in  the  fact,  that  courts  of  eaui^ 
have  concurrent  jurisdiction  with  courts  of  law 
in  the  assignment  of  dower.  We  do  not  think 
so.  The  jurisdiction  in  equity  for  this  purpose 
was  originally  auxtUaiy,  only,  to  Uiat  at  »w. 
It  was  resorted  to  f  <»-  a  oiscoTeTy  of  ^e  deeds, 
or  of  dowable  lands,  orto  remove  some  impedi- 
ment to  the  widow's  reooi^  at  law,  or  for  an 
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aecouDt  of  the  matue  profits  before  assienment, 
or  to  aacertain  the  comparative  values  oi  diifer- 
<9t  estates,  in  which  the  widow  might  be  en- 
dtkd  to  dower,  and  which  mi^t  be  In  the  poe- 
Msabn  of  various  purchasers.  Though  the 
jnrigdictioD  Id  eqt^ty  has  become  an  Independent 
juiisdictioii,  ooDcurrent  with  the  Jurisdiction  at 
Uw,  it  appears  to  be  based  upon  the  fact  that 
the  remedy  which  it  affords  is  in  many  cases  a 
better  and  more  convenient  remedy  tnan  ttiat 
Thicb  exists  at  law,  rather  than  upon  my  ee- 
nulal  difference  in  nature  between  dower  rights 
sDd  other  0AoM»  in  actioQ.  Such  rights  still  con- 
tinue  to  be  l^al  rights  and  courts  equity  In 
enreiring  jnnsdicoon  over  them  professedly  act 
upon  them  as  legal  rights. 

The  aIlegaUon»  in  the  bill,  upon  which  the 
comidainants  apparently  rely  to  maintain  it,  are 
that  Uie  widow  has  been  in  the  poesession  and  oc- 
cupation of  the  real  estate  described,  1^  consent 
ttf,  and  agreement  with,  the  heirs,  withoat  tak- 
ing any  steps  to  have  her  dower  assigned,  and 
us  neglected  atid  refused,  and  still  neglects  and 
refuses,  to  pay  the  judgment  in  favor  of  the 
complainants  against  her,  or  to  apply  any  part 
of  the  rents  and  profits  towards  the  payment  of 
that  judgment.  In  TomjMns  v.  Fbnda,  4  Paige, 
418, 449.  dted  above,  the  Chancellor  remartu: 
"She,"  the  widow,  "has  no  right  in  conscience 
or  in  equity,  to  deprive  liwcreditors  of  the  ben- 
efit of  her  right  of  dower,  for  the  satisfaction  of 
their  debts,  by  continuing  in  possession  with 
the  heirs  and  neglecting  to  ask  for  a  formal  as- 
signment, which  asfflgnment  and  entry  under  it, 
Would  enable  the  creditors  to  reach  it  by  execu- 
tiOQ."  Doubtless  the  Chancellor  uses  this  lan- 
guage in  view  of  theequdty  jurisdiction,  modified 
(y  tbestatute,  then  eastingin New  York;  but,  if 
tut,  although  it  may  be  conceded  that  a  widow, 
like  every  other  debtor,  is  bound  in  conscience  to 
pay  her  creditors  and  to  devote  her  right  of  dower 
udothereA^MMin  action  to  that  purpose,  it  by  no 
BKaaa  follows  that  courts  of  equity  have  power 
to  tab^eet  this  species  of  proper^  to  the  pay- 
■ent  of  debts.  Unless  It  can  be  add  that  neg- 
lect or  refusal,  to  have  dower  asdgned,  amounts 
lo  a  fraud  upon  creditors,  which  we  are  not 
pranred  to  hold,  we  know  of  no  head  of  equi- 
table jurisdiction  to  which  the  case  is  referable. 

The  argument  concendng  the  hardship  which 
must  result  to  creditors,  unless  ehotet  in  action 
can  be  reached  for  the  payment  of  debts,  is  to 
be  addressed  to  the  Le^uature  rather  than  the 
court. 

The  bin  must  be  dismissed  f  w  want  of  juris- 
dictitm. 
Dtmumn  tuttained. 


STATE 

V. 


Oeiwge  W.  HOXSIE  and  Albert  F.  Hoxsie. 

At  the  trial  ot  one  indicted  for  keep- 
iag  &  liquor  nolaaneo  the  presiding  ius- 
tiee  commita  no  error  in  refusing  to  allow 
a  Jnror  to  be  asked  on  his  voir  dire  wheth- 
er he  has  eontribnted  money  for  tiie  proe- 
Mttimi  of  penone  generally;  who  are 
charged  with  keeping  such  noisances. 

On  such  a  trial  a  request  to  charee  the 
jury  *ihat  the  sale  oflatoadeatia^  Uqnor 


on  divers^oocasions  at  a  place  or  tenement 
is  not  oonclusive  evidence  that  the  sale 
was  illegal  unless  the  State  prove  that 
the  defendant  at  the  time  of  said  sales  had 
no  license,"  was  rightfully  refused.  The 

Eailt  of  the  defendant  is  to  be  estab- 
shed  not  conclaslTely  but  beyond  a 
reasonable  doubt.  A  statute  makes  the 
keeping  for  sale  evidence  that  the  sale  or 
keeping  is  illegal,  and  it  is  for  the  defend- 
ant to  produce  bis  license. 

On  such  a  trial  a  request  to  charge  the 
jury  "That  the  notorions  eharacter  of 
the  defendant's  premises  or  the  notori- 
ously bad  or  intemperate  character  of 
persons  visiting  the  same,  or  the  keep- 
ing of  the  implements  or  appurtenances 
usually  appertaining  to  grog  shops,  tip- 
plii^  shops  and  places  where  intoxicating 
Ilquoni  are  sold  is  not  prima  facie  evt 
dence  that  such  premises  are  nnS- 
sances/*  was  rightfully  refused^  beeaose 
ambiguous  and  misleading. 

The  credibility  of  witnesses  is  a  ques- 
tion for  the  jury,  and  a  "spotter"  or  in* 
former  is  not,  in  contemplaticm  of  law,  an- 
accompUce. 

Two  persons  may  be  oonvicted  for 
taining  the  same  nuisance  if  both  take 
part  in  the  maintenance,  though  one  be 
merelv  an  assistant  of  the  other. 

A  place  may  be  a  liquor  nuisance  if  liq- 
uor selling  is  carried  on  as  an  incidental 
or  subordinate  purpose  of  the  place,  not 
as  a  main  purpose. 

Q^ery:  whether  a  single  sale  of  liquor 
would  sufBoe  to  make  the  place  of  sale  a 
nuisanoe. 

It  is  not  error  for  a  jud^  to  refbse  a 
reanest  to  charge  wtuch  is  inapplicable 
to  the  evidence,  or  to  refuse  to  etuu^  in 
the  words  requested  even  if  the  requested 
instructions  are  proper. 


(WaabiDgton- 
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EXCEPTIONS  to  the  Court  of  C<»nmoa 
Pleas. 

Mr.  Benjamin  M.  Bosworth,  Ai^.  Att^f- 
Qen.,  for  plaintiff. 

Mmrt.  Crafts  A  TilHnghast,  for  defend- 
ants. 

Mr.  Chief  JuiMm  Dnrfiae  delivered  the  oi^- 
ion  of  the  court : 

This  case  comes  up  on  exceptions  from  the 
Court  of  Common  Fleas.  It  is  an  indictment 
for  nuisance  imder  Pub.  Stat.  R.  I.,  cap.  80. 
The  indictment  was  found  and  tried  at  the  Uay 
Term.  1881 

The  first  exception  la  for  the  refusal  ctf  the 
court  below  to  allow  the  defendants  to  ask  one 
of  the  jurors,  called  to  sit  in  the  trial,  on  his 
wt>  dire  "  Whether  he  had  contributed  money 
for  the  purpose  of  prosecuting  persons  charged 
with  keeping  liquor  nuisances  and  having  them 
bound  over  to  the  Court  of  Common  Pleas  for 
indictment  at  said  May  Term."  The  conten- 
tion is  that  the  juror  was  open  to  challenge  if 
he  had  so  oontnbuted.  It  vfll  be  noticeothat 
the  question  was  not  whether  the  juror  had  con- 
tributed money  for  the  purpose  of  having  the 
defendants  prosecuted  and  bound  ov^  the  rec- 
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ord  does  not  show  in  fact  that  the  defendants 
had  been  bound  over ;  but  whether  the  juror 
ha4  ccmtributed  for  the  prosecution  of  persons 
generally  who  were  cbaiged  with  keeping  nui- 
sances. If  UuB  question  had  been  allowra  and 
had  been  answered  afflrmatiTely,  the  answer 
would  show,  not  any  personal  hostility  to  the 
defendants,  but  only  that  the  Juror  was  an  ear- 
nest temperance  man,  who  had  demonstrated 
his  zeal  in  the  cause  by  giving  of  his  means  to 
aid  in  the  enforcement  of  the  law  against  the 
illegal  sale  of  intoncating  liquors.  The  fact 
that  he  had  given  money  would  not  affect  Um 
with  any  pecimiaiy  interest  in  the  conviction  of 
the  defendants.  We  do  not  see,  therefore,  how 
he  coiUd  be  challenged  off  the  Jury  unless  ev- 
ery strong  temperance  man  is  liable  to  be  chal- 
lenged OS  simply  because  heis  a8tron^tempei> 
ance  man,  anxious  to  have  the  law  enforced. 

In  Comnumweaith  v.  CyNHl,  6  Gray,  848,  it 
was  held  that  members  of  an  asaociatioD  for  the 
prosecution  of  a  certain  class  of  offenses,  who 
had  subscribed  to  the  funds  of  the  association, 
were  not  incompetent  to  sit  as  Jurors  on  the 
trial  of  a  prosecution  of  an  offense  of  that  class 
commenced  by  the  agent  of  the  association  and 
carried  on  at  its  expense,  inasmuch  as  it  did  not 
appear  but  that  they  had  paid  tbdr  subacrip- 
tion  before  the  prosecution  was  commenced, 
though  tiie  court  remarked  that  it  might  have 
been  well  if  the  presiding  Judge  had  in  his  dis- 
cretion excused  the  jurors.  The  case  is  much 
stronger  than  the  case  made  here.  And  to  the 
same  or  like  effect,  see  State  v.  Wilton,  8  Iowa, 
407 ;  Muride  v.  People,  40  111.,  368 ;  BoyU  v. 
Pea^,  4  CoL,  176;  GommoniBealthv.  Thrasher, 
11  Grvr.Sfi;  Thompson  &  Merriam,  Juries,  % 
181.         first  exception  must  be  overruled. 

The  other  exceptions  are  for  refusals  by  the 
presiding  Judge  to  give  certain  instructions  to 
the  jury  as  requested  by  the  defendants.  We 
do  not  think  the  court  bound,  even  when  in- 
structions requested  are  proper,  to  give  them  tn 
the  language  of  the  requests ;  for  thie  language, 
though  p^ectly  correct,  may  be  such  that  a 
Jury  would  not  readily  understand  it.  One  of 
the  instructions  requested  and  refused  was, 
"  That  the  sale  of  intoxicating  liquor  on  divers 
occasions  at  a  place  or  tenement  i&  not  conclu- 
sive evidence  that  the  sale  was  illegal,  imless 
the  State  prove  that  the  defendants  at  the  time 
of  said  srales  bad  no  license."  The  language  im- 
plies that  it  was  necessary  for  the  State,  for  the 
purpose  of  convicting  the  defendants,  to  estab- 
lish tlidr  guilt  coDclusively  and  not  cdmply  be- 
yond a  reasonable  doubt.  We  think,  therefore, 
that  the  instruction  was  rightly  refused.  The 
statute,  Pub.  Stat.  R  I.  cap.  80,  §  3,  provides 
that  "Evidence  of  the  sale,  or  keeping  of  intox- 
icating liquors  for  sale  in  any  building,  place 
or  tenement,  shall  be  evidence  that  the  sale  or 
keeping  is  illegal ;"  and  we  see  no  reason  why 
a  jury  might  not  be  satisfied,  beyond  a  reason- 
able doubt,  by  the  mere  proof  of  the  sale,  that 
the  saJe  was  illegal,  since  it  would  be  imnatural, 
not  to  say  unreasonable,  for  the  accused,  if  he 
had  a  license,  not  to  produce  it.  And  see.  State 
v.  IS  ^  I-  ^*        ^-  if^,  18  R- 

'The  bill  of  exceptions  forUi  that,  at  the 
trial,  testimony  was  introduced  by  the  State,  go- 
ing to  show  that  during  the  time  covered  by  me 
indictment,  intemperate  persons  were  in  the 
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habit  of  resorting  to  the  shop  complained  of  and 
that  the  implements  and  appurteoances  which 
are  usual  in  a  grog  shop  or  tippling  shop  were 
there.  The  d^endants  requested  the  presiding 
Judge  to  charge  the  jury  that  "  The  notoriooa 
character  of  the  defendants'  premises  or  the  no- 
toriously bad  or  intemperate  character  of  per- 
sona visiting  the  same,  or  the  keeping  of  the 
implements  or  appurtenances  usually  apper- 
taiidng  t*  grog  shops,  tippling  Aops  and  places 
where  intoxicating  liquors  are  sold,  is  not  prima 
j^wrtf  evidence  that  suoi  premises  aramUBanoeB." 
The  Judge  refused  on  the  ground  that  the  re- 

auestwas  inapplicable  and  cud  instruct  tliejniy 
lat  they  must  be  satisfied  of  the  truth  of  the 
chai^.  The  statute  makes  the  matters  men- 
tioned in  the  request  evidence  of  a  nuisance,  but 
not  prima  facie  evidence.  The  objection  to  the 
request  is  that  it  is  ambiguous.  The  defendants 
may  have  meant  simply  that  the  Jury  was  not 
necessarily  oUiged,  in  the  absoic^  of  counter 
evidence,  to  find  the  defendants  guilty  on  such 
evidence.  The  request  so  understood  would  be 
proper  enough,  for  unquestionably  the  jurv 
ought  to  be  satisfied  of  the  guilt  of  the  defend- 
ants, beyond  a  reasonable  doubt,  before  return- 
ing a  verdict  against  them.  The  request,  how- 
ever, may  have  been  intoided  to  have  or,  if 
given,  might  have  been  understood  by  the  jury 
as  having  another  meaning,  namely:  tbstivoof 
of  the  matters  mentioned  would  not  be  sufficient 
to  throw  upon  the  defendants  the  burden  of  de-' 
fending  themselves  or  to  warrant  a  conviction, 
even  though  the  jury  were  satisfied  by  said  mat- 
ters, beyond  a  reasonable  doubt,  that  the  defend- 
ants were  guilty  as  charged.  The  request  so  un- 
derstood would  be  repugnant  to  the  statute  and, 
ther^ore,  the  Judge  rightly  refused  to  give  it, 
leaving  it  to  the  jury  to  say  on  all  the  tesSnumy 
whether  they  were  satisfied,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  defendants. 

The  bill  of  exceptions  shows  that  among  the 
witnesses,  called  by  the  government,  were  wit- 
nesses who  testified  that  they  were  employed  at 
so  much  compensation  a  day  In  this  and  other 
cases,  and  that  they  made  it  their  business  to 
procure  illegal  sales  of  intoxicating  liquors  for 
the  purpose  of  prosecuting  the  sellers.  The  de- 
fendants requested  the  Judge  to  charge  the  jury 
in  regard  to  these  witnesses:  "That  the  testi- 
mony of  '  spotters '  is  to  be  received  with  great 
caution  and  distrust"  But  the  Judge  reiused 
and  instructed  the  jury  "  That  they  must  weigh 
all  testimony  with  caution,  especially  where 
they  see  any  reason  to  doubt  its  truth  or  to  dis- 
credit it."  We  do  not  see  any  error  in  this. 
The  credibility  of  witnesses  Is  a  question  for  the 
jury.  Coimsel  are  always  permitted  to  argue  it 
to  the  jury  as  a  matter  peculiarly  within  their 
province.  Without  doubt,  it  Is  proper  for  the 
court  to  direct  the  attention  of  the  jury  to  any- 
thing in  the  conduct  or  character  of  witnessa 
which  affects  their  credibility;  and  we  think  the 
court  below,  though  it  mignt,  doubtless,  have 
expressed  itself  more  pointedly  without  fault, 
did  all  that  it  was  necessair  for  it  to  do.  "  A 
spotter  "  Ls  not  In  contempution  of  law  an  ac- 
complice. 

One  of  the  witnesses  called  ttf  the  govetn- 
ment  teetifled  that  during  the  time  covwed  1^ 
the  indictment  there  was  a  sign  over  the  sh^ 
complained  of,  bearing  the  words  "  Geo.  W. 
Hoxaie  &  Co.,",and  that  George  W.  Hoxsie  and 

Digitized  byCjOOQlC 


186S. 


Btatb  t.  Pauibb,  Eoot  t.  Maobdib  Co. 


81 


AJbert  F.  Hoxde  were  members  of  the  firm  of 
Geo.  W.  HoxBie  4  Co.  The  only  other  evi- 
dence going  to  show  that  nid  Albert  F.  Hozsfe 
wu  me  of  the  firm  or  one  of  the  laxiprietOTB  of 
ibe  aliop,  was  to  the  effect  that  Hud  Albert  and 
one  Chuks  Hoxrie  wen  ween  in  and  about  the 
sbop  makinff  sales  and  acting  aa  a  clerk  or  pro- 
prietor would  act.  The  shop  was  a  country 
store  eontaloing  diy  goods,  groceries,  etc.  The 
deTeadanta  requested  the  court  below  to  Instruct 
the  jnry  "  That  a  witness  has  DO  right  to  testify 
who  were  the  members  of  a  firm,  that  being  a 
qoBBtkm  of  law  ;  and  that  the  testimony  of  a 
witaesa  to  that  effect,  unanpported  any  facts 
or  ezplanatton,  is  entitled  to  no  wd^t.  The 
CDort  refused  on  the  ground  that  the  instruction 
icqneeEed  was  inapplicable,  and  did  instruct  the 
jary  to  find  whether  one  or  both  of  the  defend- 
uts  kept  and  maintained  the  place,  instructing 
liKiDtlMtitmigbt  have  been  kept  or  maintained 

17  both  even  u  tfaer  were  not  copaitnen.  We 
do  Dot  see  any  error  here.  If  the  defendants  had 
litbed  to  object  to  the  testimony,  they  should 
tare  objected  when  the  testimony  was  offerol, 
for  they  had  objected  then  the  State  could  have 
required  the  witness  to  give  the  ground  of  it ;  and 
foranything  that  appears,  the  defendants  them- 
gelves'mayhave  told  him  that  they  were  cany- 
iBgODthebusiDessBSpartners.  The  court,  more- 
tm,  rested  their  refusal  on  the  ground  that  the 
iDttmction  requested  was  inapplicable ;  which 
weinfermeans.thatUiegovernmentdld  not  press 
for  owviction  on  account  of  any  copartnership, 
batasked  for  It  only  on  the  evidence  that  the  two 
defeoduits  were  both  actually  and  actively  en- 
gaged in  carrying  on  the  business  ;aDdweuuQk 
the  instruction  ^ven  was  COTreet,  namely:  that 
both  might  be  convicted  if  both  took  part  in 
maintsining  the  nuisance,  even  though  one 
rimply  BBsisted  tiie  other  as  agent  or  clerk.  Qm- 
mrtaealth  v.  Burke,  114  Htm.,  881  ;  Ommon- 
meaith  v.  Oannstt,  1  Allen,  7;  Cbmmonweal^v. 
DomUng,  114  Mass.,  259. 

The  defendants  also  requested  the  court  to  in- 
ttact  the  jury  that  proof  that  they  or  either  of 
ftem  k«)t  inttudcanng  liquor  for  Illegal  sale 
during  the  time  and  at  the  place  named  was  not 
oonclustve  evidence  that  they  or  either  of  them 
kept  a  nuisance;  that  the  jury  might,  notwith- 
ttaading,  acquit  them  if  the  jury  were  satisfied 
tint  the  sale  of  llquora  was  not  one  of  the  main 
parpoBee  of  the  place,  but  that  the  stUes  were 
iaoWed  instances.  The  court  refused  so  to  chaive, 
batdid  diarge  the  jury  that  they  must  find  that 
the  defendants  tept  and  maintained  a  place  as 
described  in  the  indictment.  We  do  not  think 
it  Tas  Decessa^  for  a  conviction  that  the  jury 
should  be  satisfied  that  the  sale  of  liquors  was  one 
of  the  main  purposes  of  the  place  complained 
of;  on  tJie  contrary,  we  think  It  was  enough 
if  liquor  selling  was  one  of  the  purposes,  though 
ittoay  have  been  only  an  incidental  or  subor- 
dinate purpose,  and  manifested  hjr  only  a  few 
inttaoces  of  sale.    Ommonviealth  v.  Higgint, 

18  Gray,  19;  Oommonfeealth  v.  &allagher,  1 
Allen,  592;  CtmnumtoealtAv.  Cogan,  107  Mass., 
812.  Whether  a  single  sale  would  suffice,  if  no 
other  was  or  ever  hM  been  intended.  Is  a  more 
debatable  quMtion,  which  we  leave  fbr  dedslon 
when  it  sbaD  be  duly  i^sed.  Our  conchidonts 
that  the  exceptions  :«nust  be  overruled  and  tiie 
case  remitted  for  sentence. 


STATE 

e. 

Calvin  B.  PALMER. 

A  statute  required  the  complainant  to 
^▼e  recognliance  *'  To  prosecute  such 
complaint  to  final  judgment  with  effect  or 
in  aeft.iilt  thereof  to  pay  the  coets 
which  may  accrue  thereon  to  the  State  or 
to  the  person  or  persons  accused." 

The  comptaioant  gave  reco^izance  "to 

eroaecute  the  complaint  with  effiect  or 
I  default  thereof  to  pay  all  lawfbl  coats 
which  may  accrue  therefrom." 

Held,  that  the  difTerence  wae  Imma- 
terial. 


(Waahlngtoo- 
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EXCEFTIOKS  to  the  Court  of  Common 
Pleas. 

The  case  is  stated  by  the  court. 
Mr.  Thomas  H.  Peabody,  for  pl^ntiff. 
Mr.  A.  B.  Crafts,  for  defendant 
Per  Curiam: 

This  is  a  criminal  complaint  for  assault  and 
battery.  The  complaint  originated  in  a  justice 
court,  was  carried  to  the  court  of  common 

Jileas  by  appeal,  and  is  brought  here  on  except- 
ons.  In  the  justice  court  the  defendant  moved 
to  dismiss  the  complaint  for  defect  in  the  recog- 
nizance, and  renewed  the  motion  in  the  court 
of  common  pleas.  The  motion  was  overruled, 
which  is  the  error  alleged  in  the  exceptions. 
The  statute  requires  that  on  a  complaint  for  as- 
sault and  battoy  the  complainant  shall,  before 
the  warrant  issues,  give  recognizance  with 
surety,  "To  prosecute  such  complaint  to  final 
judgment  with  effect  or,  in  default  thereof,  to 

gay  the  costs  which  may  accrue  thereon  to  the 
tate  or  to  the  person  or  persons  accused." 
Pub.  Stat.  R.  I.,  cap.  197,  sees.  4,  10.  In  this 
case  recognizance  was  given  "  To  prosecute  the 
complaint  with  effect  or,  in  default  thereof,  to 
pay  all  lawful  costs  which  may  accrue  there- 
from." The  question  is,  whether  such  a  recog- 
nizance meets  the  requirement  of  the  statute. 
Undoubtedly,  the  Justice  taking  the  recogni- 
zance would,  have  acted  more  wisely  if  he  had 
followed  the  words  of  the  statute  in  full,  for  if 
he  had  done  so  the  question  would  not  have 
arisen.  We  think,  however,  the  recognizance 
is,  in  legal  effect,  the  same  as  if  the  words  had 
been  used  in  full ;  for,  in  our  opinion,  to  prose- 
cute the  complaint  with  effect,  means  the  same 
as  to  prosecute  it  to  final  judgment  with  effect, 
and  to  pay  all  lawful  costs  which  may  accrue 
therefrom  means  the  same  as  to  pay  the  costs 
that  may  accrue  thereon  to  the  State  or  to  the 
person  axxxaeA,  since  all  lawful  costs  include 
all  costs  which  can  accrue  either  to  the  State 
or  to  the  person  accused.  We  do  not  think  the 
case  materially  differs  from  ^te  v.  MeCaaiyt 
4  R  I.,  83. 


H.  D.  BDDT 

e.. 

The  Frovidenoe  UACHINE  COMPANT. 

A,  garnished  in  an  action  brought  by 
B,  against  C,  the  writ  being  retorafible  to 
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a  justice  court  June  36,  filed  hia  •worn  ac- 
count headed  "Justice  Court,  June  39." 
The  justice  court  char^ced  A  as  trustee,  the 
memorandum  being  "A  chg*d  no  afft. " 
Whereupon  B,  after  obtaining  iudgment 
against  G,  sued  A  for  neglectmg  to  file  a 
sworn  account. 

Held,  that  the  heading  of  the  account 
formed  no  part  of  it,  and  that  A  had  filed 
his  affidavit  as  garnishee;  held,  further, 
that  the  order  of  the  Justice  court  in 
charging  A  as  trustee  did  not  have  the 
force  of  a  JudjBpnent. 

Under  the  law  of  Rhode  Island  the 
ehMrgbag  a  garnishee  who  does  not 
appea^nas  not  the  force  of  a  judgment. 
The  garnishee's  Uabillty  is  statutory, 
not  flaeed  hy  the  charging  aa  by  an  ad- 
Jndication. 


(Kent- 


April  2ft.  1886.) 


I;^XCBPTI0N8  to  the  Court  of  Common 
!j  Pleas. 

This  action  was  trespass  on  the  case  brought 
in  the  Court  of  Common  Pleas  against  the  de- 
fendant for  neglect  to  file  an  accomit  when  gar- 
niBhed  in  a  prior  action  brought  by  the  plaintiff 
against  one  Willis  H.  Payson  in  the  Justice 
Court  of  the  City  of  Providence.  The  defend- 
ant in  this  action  pleaded  the  ^neral  issue,  not 
guilty,  and  the  action  was  tned  to  the  court 
upon  an  agreed  statement  of  facta,  jury  trial 
being  waived.  After  judgment  for  the  defend- 
ant, the  phdntiff  brou^t  uils  bill  of  exceptions. 

The  facts  invotred  are  stated  in  the  opinion 
of  the  court,  flie  statutory  provisions  reieired 
to  by  the  court  are  as  follows : 

Pub.  Stat.  R.  I.,  cap.  208. 

Sec.  13.  If  it  shall  appear  by  the  disclosure 
of  the  person  making  such  oath  that  the  per- 
son, copartnership  or  owporation  served  wiUi  a 
copy  of  such  wnt  had  at  the  time  of  service 
thereof  any  of  the  personal  estate  of  the  defend- 
ant in  his  or  their  hands,  then  and  in  such  case 
the  plaintiff,  after  having  recovered  judgment 
against  such  defendant,  may  bring  his  action 
against  such  person,  copartnership  or  corpora- 
tion to  recover  so  much  as  will  satisfy  such 
judgment,  with  interest  and  costs,  if  there  shall 
appear  by  such  disclosure  to  be  a  sufficiency  for 
the  same,  otherwise  lor  so  much  as  shall  appear 
by  the  same  to  be  in  his  hands. 

Sec.  18.  If  any  person,  copartnership  or  cor- 
poration, after  being  served  as  trustee  with  a 
copy  of  any  writ,  and  after  having  been  tendered 
at  the  time  of  such  service  $2  and  his  t  rav- 
eling fees  as  a  witness  in  the  Supreme  Court  or 
Court  of  Common  Pleas,  and  and  like  trav- 
eling fees  in  any  other  court,  sliall  refuse  or  neg- 
lect to  render  such  an  account  on  oath  as  afore- 
said, of  what  personal  estate  of  the  defendant 
he  had  in  bis  hands  at  the  time  of  the  service 
of  such  copy,  such  trustee  dtall  be  liable  to  sat- 
isfy the  judgment  that  the  plaintiff  shall  obtain 
against  the  defendant  in  such  writ,  to  be  recov- 
ered by  action  on  the  case,  except  as  provided 
in  section  33,  chapter 

Cap.  318. 

Sec.  10.  Whenever  any  person  shall  be  served 
with  a  copy  of  a  writ  by  which  he  shall  be 
sought  to  be  charged  as  trustee  of  the  defend- 
ant nuued  therein,  and  such  person  shall  appear 
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(uid  answer  to  the  action  so  commenced  as  to 
whether  be  is  or  is  not  a  trustee  of  the  defend- 
ant, the  court  in  which  such  action  is  brought 
or  may  be  pending  shall  determine  whether  the 
person  so  served  is  properly  chargeable  as  the 
trustee  of  the  defendant,  and  If  cbaigesUe,  to 
what  extent. 
Cap.  323. 

Sec.  21.  In  every  execution  issued  against 
any  defendant  Id  an  action  in  which  another 
person  shall  have  been  charged,  as  the  trustee 
of  such  defendant,  under  the  provisions  of  sec- 
tion 10  of  chapter  218,  or  by  the  default  of  the 
person  served  with  a  copy  of  the  plaintiff's  writ 
for  the  purpose  of  charging  him  as  the  trustee 
of  the  defendant  to  appear  and  Hie  bis  affidavit 
therein,  there  shall  be  inserted  next  after  the 
words  "goods  and  chattels  or  real  estate  of  the 
defendant,"  the  words  following,  namely:  "And 
the  personal  estate  of  the  said  Pendant,  in  the 
hands  and  possession  of  (here  insert  the  name 
of  the  trustee),  chu'ged  as  trustee  of  the  said  de- 
fendant to  Ibe  extent  of  (here  insert  the  amount 
for  which  the  trustee  is  charged),"  or  if  the 
trustee  shall  be  chafed  by  his  default  in  not  fil- 
ing the  necessary  affidavit  in  said  cause,  insert 
in  lieu  of  the  clause  fixing  the  extent  to  which 
such  trustee  shall  be  charged,  the  following, 
after  the  word  defendant,  nMuely*"bythe 
fault  of  the  said  trustee  to  file  his  affidavit  in 
said  action." 

Sec.  33.  If  any  person  named  as  the  trustee 
of  a  defendant  in  any  execution,  who  shall  have 
had  a  judgment  that  he  be  charged  as  tru^ 
rendered  against  him  by  default  shall  make 
affidavit  as  to  whether  or  not  he  had  personal 
property  of  the  defendant  in  his  hands  or  poe- 
sessiOD  at  the  time  of  the  service  of  the  origmal 
writ  in  said  action  upon  him  and  stating  the 
amount,  if  any,  so  in  his  hands,  and  that  be 
failed  to  file  an  affidavit  therein  before  be  was 
charged  bf  the  court  as  the  trustee  of  the  de- 
fendant, either  from  want  of  actual  notice  of 
the  service  of  the  said  writ,  or  by  accident  or 
mistake;  and  shall  give  such  affidavit  to  the  of- 
fleer  charged  with  me  service  of  said  execution, 
the  officer  shall  annex  such  affidavit  to  his  return 
to  the  said  execution,  and  if  the  trustee  shall 
pay  to  the  said  officer  the  money  paid  for  bis  at- 
tendance at  the  time  of  the  service  of  the  ongi* 
nal  writ,  and  another  like  sum,  together  with 
the  sum  stated  In  his  affidaWt  to  be  so  in  his 
hands,  if  any,  no  further  proceedings  shall  be 
had  therein  against  such  trustee,  except  as  is 
provided  in  'section  11  of  chapter  318,  and  the 
officer  shall  pay  the  money  paid  to  him  1^  such 
trustee  to  the  phdntiff . 

Mr.  John  J.  Arnold,  for  plaintiff. 

Mr.  Dextar  B.  Potter*  for  defendant 

Mr.  JvOioe  StinaM,  delivered  the  opinloo  of 

the  court : 

The  defendant  is  sued  for  neglecting  to  make 
an  affidavit  as  garnishee  in  a  smt  by  the  plaintifl 
against  Payson,  in  the  Justice  Court  oi  Provi- 
dence. The  return  day  of  tike  writ  in  the  jus- 
tice court  was  June  86, 1888.  The  defendant, 
by  Its  clerk,  upon  whom  the  oc^y  of  the 
writ  was  served,  made  Its  affidavit,  which  was 
filed  in  the  clerk's  office  of  the  justice  court 
June  20,  1883.  In  a  comer  of  the  sheet,  above 
the  affidavit,  were  placed  the  words,  "Justice 
Court,  City  of  Providence.  June  29.  1683.' 
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The  plaintiff,  therefore,  claims  that  the  aflBdarlt 
could  DOt  apply  to  the  original  case.  We  think 
(be  date  was  no  part  of  the  affidavit.  It  was  a 
nere  meiaoraiidum  placed  above  It  for  conven- 
leoce  in  refennce.  It  vas  not  referred  to  in 
ibe  tfBdavit  nor  made  a  part  of  it  in  any  way, 
bat,  on  the  contrary,  the  case  is  therein  ac- 
contely  designated.  The  affidavit  was  duly 
nude,  dul^  filed  and  suffldently  described  the 
case  to  which  it  referred.  The  InsertloD  of  an 
enooeouB  date  above  the  affidavit  could  not 
change  those  facta  It  does  not  a[qiear  that 
tba«  was  an^  other  case  between  the  parties 
named  to  which  the  affidavit  could  relate.  The 
defendant  did  all  that  is  required  of  a  garnishee 
by  law.  But  the  defendant  was  c^rged  as 
trustee  of  said  Payson,  by  the  justice  court,  the 
memorandum  on  the  papers  being,  "Prov. 
MaciiineCo.  chg'd.  noaff't."  Hence  the  plaint- 
iff in  tliis  action  claims  that  such  charging  is  in 
the  nature  of  a  judgment,  which.  Is  concnisiTe 
iQMm  this  defendant 

As  garnishment  is  a  statutory  ]»oceeding,  It 
honly  force  of  statute  that  the  charging  of 
«  garnishee  can,  in  any  case,  operate  as  a  judg- 
ment. But  in  those  States  where  it  has  this  ef- 
fect, it  is  not  conclusive  as  to  the  amount  owing 
^  the  garnishee  to  the  attachment  defendant. 
Sartm  v.  AJBnigM,  89  Ind.,  489.  Drake  on 
.^tachment,  §  TOT,  4th  ed.,  and  cases  cited. 

If  so,  as  between  them,  it  cannot  be  conclu- 
flve  as  to  whether  anything  is  owing.  The  con- 
ciiisiTenesB  of  a  finding  against  a  garnishee  ap- 
plies only  to  the  suit  in  which  it  is  made.  The 
■tatutes  of  this  State  do  not  treat  the  cliargiog 
of  agami^ee  as  a  judgment.  Br  Pub.  Stat.  R. 
L,  ou).  306,g  18,  if  he  makes  adisdoeure  of  funds 
In  htt  hands,  the  plaintiff  ma^  sue  for  the 
amount,  or  so  much  as  will  satisfy  his  judg- 
ment against  the  defendant.  The  execution  does 
not  run  against  the  garnishee,  though  by  cap. 

§  31,  it  runs  a^inst  the  fund,  without  pro- 
Tidiog  any  immediate  remedy  if  the  garnishee 
Kfuaes  to  turn  it  over.  Even  after  an  ezecu- 
tioD  issues,  he  may  avoid  his  liability  altogether 
^  making  an  affidavit,  undo*  the  provudons 
of  S  8S. 

The  only  case  in  which  the  court  acts  judi- 
cially with  reference  to  the  garnishee  is  imder 
cap.  818,  g  10,  to  determine,  m  case  he  «haU  ap- 
pear, whether  he  is  properly  chargeable  as  the 
trustee  of  the  defendant  and,  if  (£argeab]e,  to 
what  extent.  There  is  no  provision  in  the  stat- 
ute for  the  court  to  charge  a  garnishee  upon  his 
deOuilt  to  make  an  affidavit  His  liability  In  that 
esse  is  determined  by  c^.  806,  %  18,  and  is  the 
■amethatit  was  before  the  passage  of  the  Act  au- 
thorizing the  court  to  detennine  the  llabiltty 
after  appearance.  Provision  is  made,  cap.  222, 
"u  the  trustee  shall  be  charged  by  hlsde- 
uolt,"  that  the  execution  shall  run  against  the 
pefsmial  estate  of  the  said  defendant,  in  the 
Buds  and  possession  of  the  garnishee,  charged 
as  trustee  of  the  said  defendant,  by  the  default 
of  the  said  trustee  to  file  his  affidavit  in  said 
action.  But  this  charing  must  refer  to  the  gar- 
oiibee'B  statutory  liability,  for  no  express  au- 
thority is  given  to  the  court  to  charge  Mm  by 
deCault  It  is  possible  to  infersuch  an  authority 
from  the  words  quoted  above,  but  such  an  in- 
feieaoe  would  enlarge  a  statute  which  can  be 
more  j^ainly  satisflea  by  reference  to  the  statu- 
toiy  uability.   If,  therefore,  a  garnishee,  in 

a.  L  B.  B..  V.  I.  8 


case  of  default,  becomes  liable  by  force  of  stat* 
ute,  and  oot  by  an  adjudication  of  the  court,  Uke 
fact  that  he  is  "  charged  by  his  default"  cannot 
be  regarded  as  a  judgment.  It  follows  that  the 
defendant  Is  not  bound  by  the  charging  in  the 
justice  court,  but  may  anow,  as  he  has  done, 
that  he  duly  filed  his  affidavit,  and  should  not 
have  been  charged. 
Eacceptiom  imsmUed. 


Wflliam  AMES,  Trustee, 

V. 

Samuel  AMES. 

Testamentary  disposition  as  follows: 
"The  remaining  one  third  part  of  said 
residuary  (estate)  I  give,  devise  and  be- 
queath onto  my  seud  nephew,  William 
Ames,  In  trost  for  the  use  and  purposes 
following,  that  Is  to  say:  the  said  trustee 
shall  colTect  and  receive  all  the  rents,  di^- 
dends,  profits  and  income  that  may  arise 
or  accrue  from  or  out  of  said  one  third 

§art,  and  the  same  from  time  to  time  in 
is  own  discretion  apply  and  appropri- 
ate for  the  sole  use  and  benefit  of  my  said 
sister  Candace  C.  Carrlngton,  for  and  dur- 
ing the  term  of  her  natural  life;  hereby 
authorizing  and  empoweringmy  said  trust- 
ee in  his  discretion  and,  if  he  shall  at  any 
time  deem  it  wise  and  expedient,  to  apply 
and  appropriate  the  whole  or  any  por* 
Uon  of  the  body  or  capital  of  said  one 
third  so  held  In  tnut  as  aforesaid,  to  the 
use  and  benefit  of  my  said  sister  Candace 
during  her  lifetime.  And  upon  the  de- 
cease of  my  said  sister  Candace,  I  hereby 
direct  my  said  trustee  to  assisn.  trans- 
fer Mtd  convey  the  said  one  third  part  of 
my  residuary  estate,  or  such  portion  there- 
of as  shall  remain  in  his  hands,  unto  the 
children  of  my  said  sister  Candace,  or  their 
descendants,  in  equal  portions,  share  and 
share  alike,  to  have  and  to  hold  the  same 
unto  them,  their  heirs  and  assigns  forever." 

Held*  that  Ames  took  as  trustee  a  fee 
simple,  with  power  to  sell  and  to  eon- 
vey  the  fee. 

(Provldeooe — Maj  0. 1866.) 

BILL  IN  EQUITY  for  specific  performance. 
The  will  of  Sullivan  Dorr,  proved  before  Uie 
Municipal  Court  of  the  City  of  Providence, 
sitting  as  a  Court  of  Probate  DecembOT  9, 1884, 
contdUDS  the  following  provision: 

"The  remaining  one  third  part  of  said  resid- 
uary (estate)  I  give,  devise  and  bequeath  unto 
my  said  nephew,  William  Ames,  m  trust  for 
the  uses  ana  purposes  following,  that  Is  to  say: 
the  said  trustee  shall  collect  and  receive  8^  the 


Nora.— An  authority  to  sell  and  dlnpose  of  the  es- 
tate does  not  warraot  a  mOTtgace  oxlt.  Stokes  v. 
Pavne,  66  Hiss.,  614. 

Where  a  srlft  of  certain  personal  property  was 
made  to  the  wife,  and  If  any  remained  over  at  her 
decease  It  was  to  be  equally  divided  among  his 
ohlldrea,  it  irives  an  abeolutepower  of  disposal.  Mc- 
Kenzie'B  Appeal,  H  Conn.,  607. 

Where  a  testator  gave  to  the  executors  a  naked 
power  to  sell,  the  wMov  takes  an  estate-fior  Ufa  o> 
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rents,  dividends,  profits  and  income  tb&t  may 
arise  or  accrue  from  or  out  of  said  one  tbira 
part,  and  the  same  from  time  to  time  in  his 
OWD  discretion  apply  and  appropriate  for  the 
sole  use  and  benefit  of  my  amd  msler  Oandace 
C.  Carrincton,  for  and  during  the  term  of  ber 
natural  life;  hereby  authorizing  and  empower- 
ing my  Baid  trustee  in  bis  discretion  and,  if  he 
shall  at  any  time  deem  it  wise  and  expedient, 
to  apply  and  appropriate  the  whole  or  any  por- 
tion of  the  body  or  capital  of  said  one  third  so 
held  in  trust  as  aforesaid,  to  the  use  and  benefit 
of  my  said  sister  Candace  during  her  lifetime. 
And  upon  the  decease  of  mr  said  sister  Can- 
dace,  I  hereby  direct  my  s^d  tnutee  to  assign, 
transfer  and  convey  the  said  one  third  part  of 
my  residuary  estate,  or  such  portion  thereof  as 
shall  remain  in  his  hands,  unto  the  children  of 
my  said  sister  Candace,  or  their  descendants,  in 
equal  portions,  share  and  share  alike,  to  have 
and  to  hold  the  same  unto  them,  their  heirs  and 
asdgns  forever." 

Ames,  the  trustee,  contracted  to  sell  to  the 
reepondent  realty  received  under  this  provldon, 
and  this  bill  was  filed  to  settle  doubts  as  to  the 
wer  of  Ames,  trustee,  to  coarey  a  good  title 
fee  simple. 
Mr.  N.  H.  TrtimM*  for  complainant: 
Words  in  a  will  are  suffldent  to  convey  a  fee 
simple  even  if  there  were  no  trust;  ana  they 
are  sufflcieint  to  vest  such  estate  in  a  trustee  not- 
withstanding tibie  word  *  'heirs"  is  omitted  in  the 
devise.  Bee,  Amotd  v.  lAneoln,  8  H.  I.,  884; 
Waterman  v.  Cfreene,  13  R.  I.,  488,  and  cases 
cited. 

In  case  of  a  devise  in  trust,  courts  will,  io 
their  discretion,  enlarge  the  estate  into  a  fee 
simple  or  cut  it  down  to  less  than  a  fee  simple, 
ac<»rding  to  the  words  used.  1  Perry,  Trusts, 
sees.  815,  816,  and  cases  cited. 

The  fee  of  the  estate  being  in  this  case  vested 
in  the  trustee,  the  question  is  as  to  his  authority 
to  sell  the  same  free  from  the  trust.  2  Perry, 
Trusts,  sec.  766. 

Any  form  of  trust  from  which  a  power  to 
convey  can  be  inferred  will  auth<»ize  a  sale. 
Hill,  Trustees,  471. 

A  direction  to  divide  and  pay  over  shares  to 
legatees  where  literal  division  is  impracticable, 
implies  a  power  to  sell.   Hill,  Trustees,  471,  n. 

However  olMcurely  the  intent  in  a  will  may 
be  expressed,  if  it  appears  that  a  power  of  sale 
was  intended,  a  sale  will  be  siipported.  See, 
GtMMV..^ry,16 Pick.. 107;  Purdiev.  WAtY- 
n^,  SO  Pick.,  25;  Bankin  v.  BanMn,  86  111., 
298;  FluXx  T.  Fluke,  16  N.  J.  Eq.,  478;  ffam- 
ilUm  V.  BuekmiMter,  Law  Rep:,  8  Eq.,  828; 
Wam^ard  v.  Thompson,  8  Vesey,  Jr.,  518; 
Winston  V,  J<me9,  6  Ala.,  650;  Putnam  Fre« 
School  V.  FCther,  80  Me.,  527;  Conrad  v.  Ckm- 
rad,  6  Ohio,  114;  BehermerTiorn  v.  Sehermerham, 
6  Jc^s.  Ch.,  70;  Mather  v.  Norton,  8  Eng.  L. 
&E.,366. 


durlDff  widowhood,  and  the  devisees  a  remainder 
in  fee  wtiich  vested  in  prcesentt.  Hundlebaum  v. 
HcDooell,  f»  Hloh..  76. 

Where  co  exprcfls  power  is  given  to  executors  to 
sell  lands,  a  power  will  not  be  Implied  br  a  mere 
^la^  of  debts  \xpoo.  the  land.  Will  of  Fox,  52  N. 

k  devise  for  life  is  not  enlarged  to  a  fee  by  a  sub- 
sequent liDpUedpower  to  sell.  Iteinders  v.^Coppel- 
mann.  68  Mo.,  482. 

If  the  terms  of  a  devise  empower  the  devisee  to 
dispose  of  the  impertr,  a  limitation  over  is  void  tar 
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The  intention  is  shown  by  the  fact  that,  at 
the  termination  of  the  trust,  the  trustee  is  di- 
rected to  convey  the  said  one  third  part  of  my 
residuary  estate  or  such  portion  thereof  as  may 
remain  in  his  hands.  See,  PurdU  v.  WhUium, 
20  Pick.,  25. 

But  cases  where  the  legacies  were  only  an  im- 
plied charge  on  the  real  estate  are  not  in  point, 
as  Mathewton  v.  Arnold,  12  R  I.,  145,  and iVt- 
ier  V.  Brown,  11  R.  I.,  383. 

Mr.  Samuel  Ames*  pro  te  ipao,  defendant: 

There  is  no  express  power  of  sale  contained 
in  the  will,  which  ought  to  be  in  every  iostni- 
ment  where  powers  of  sale  are  intended  to  be 
granted.   Hill,  Trustees,  471. 

The  court  is  always  reluctant  to  enlarge  so 
estate  in  trustees  beyond  the  term  of  the  gifts 
and  it  will  not  be  done,  imless  it  is  necessary 
for  the  execution  of  the  tnist.  1  Perry,  Trust, 
sec.  817;  Whitev.  Simpton,  SEaA,  le&i  Ptager 
T.  Niehola,  1  Barn.  &  C,  848;  Jotut  t.  Bion,  3 
Sim.  &  Stu.,  600;  Heardaon  v.  Winiammn,  1 
Keen,  88;  Parhiv.  i'ffr**,9Paige(N.  Y.),  UO; 
see,  also,  Perry,  Trusts,  sec.  508,  and  cases 
there  cited;  Hutchin»(m  v.  CWn,  6  R.  I.,  818; 
Mulaington  v.  Mulgrave,  8  Mad.  Rep,,  ^1; 
Mortomer  v.  Wattt,  14  Beav.,  616. 

Mr.  JvMtiM  StlneM  delivered  the  (^nnloottf 
the  court: 

Under  the  wHl  before  ns,  the  trustee  of  Mn. 

Carrington  takes  an  estate  in  fee  simple,  hi 
stated  in  Waterman  v.  Greene,  13  R.  I.,  468, 
"It  is  well  settled  that  words  of  inheritance  are 
not  necessary  in  a  will  to  pass  a  fee,  if  an  intoit 
to  pass  it  is  otherwise  evinced."  Such  an  in- 
tent is  clearly  shown  by  the  direction  to  tlie 
trustee,  upon  the  decease  of  Hra.  CarriDgtcm, 
"  To  assign,  transfer  and  convey  the  said  one 
third  part  of  my  residuarr  estate,  or  such  po^ 
don  thereof  as  shall  remam  in  his  hawds,  unto 
the  children  of  my  said  sister  Candace  or  their 
descendants,  in  equal  portions,  share  and  share 
alike,  to  have  and  to  hold  the  same  onto  tiiein, 
their  heirs  and  assigns  forever." 

The  estate  thus  to  he  conveyed  by  the  tnut- 
ee  Is  an  estate  in  fee  simple.  He  could  not 
convey  such  an  estate  if  he  did  not  receive  it 
If  he  took  only  aD  estate  for  life  of  Mrs.  Ca^ 
rington,  with  remainder  vested  in  her  descoid- 
ants,  there  would  be  no  tMceoAty  for  a  conv^- 
ance  from  him  to  them. 

In  this  case,  as  in  Waterman  v.  Greene,  Gen. 
Stat.  R.  I.  cap.  171,  §6,>  went  into  effect  aftir 
the  execution  of  the  will. 

Has  the  trustee  a  power  of  sale  under  tite 
will?   He  is  authorized  and  empowered  "In 
his  discretion  and  if  he  shall  at  any  time  deem 
it  wise  and  expedient,  to  apply  and  appropriate  j 
the  whole  or  any  portion  of  the  body  or  catatsl  j 
of  said  one  third  so  held  in  trust  as  aforesudto 

>  Printed  in  U  R.  L,  486,  note. 


repusiiancT'.  Bona  v.  Maier.  47  Iowa,  807. 
where  there  was  a  reBtrlction  on  the  heirs  of  tin 

Siwer  to  sell,  and  by  a  subsequent  clause  be  gsn 
e  power  to  dispose  of  herintereels,  they  tookoov 
life  estates.  Uriuh'a  App.,  86  F>a.  St.,  88S. 

An  absolute  power  of  oispoeal  In  theflisttaUff 
renders  a  subeequent  llmltatioD  repagnoDt  ana 
void.  Jonee  v.  Bacou,  68  He.,  84. 

A  power  in  a  will  to  convey  lands  tn  fee  la  well 
executed  by  a  warranty  deed,  upon  full  oonsiden- 
tlon,  Bltbouffb  It  does  not  refer  to  the  wUL  Soatk 
V.  South,  ei  Ind.,  28L      ^  . 
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Aenae  ukt  benefit  of  my  said  sister  Candace 
ixamg  bcr  lUetime." 

Ezptws  authority  to  sell  is  not  here  given  to 
the  trustee,  but  express  authority  is  not  requi- 
ateincaseBwhereitisnecessarilyimplied.  The 
rule  is  clearly  stated  in  3  Perry  on  Trusts,  % 
78*.  "  No  particular  form  of  words  Is  neces- 
saiT  to  create  a  power  of  sale.  Any  words 
which  show  an  intoition  to  create  such  a  pow- 
er, or  any  form  of  instrument  which  imposes 
duties  upon  a  trustee  that  he  cannot  perform 
irithout  a  sale,  will  necessarily  create  a  power 
of  sale  in  the  trustee."  See.  also.  Hill,  Trust- 
ees, *471.  and  eases  dted;  1  Sugden,  Pow- 
ere,  •518. 

Our  inquiry,  therefore  is:  does  this  will  im- 
pose duties  upon  the  trustee  which  require  a 
power  of  sale  to  enable  him  to  perform  them? 
We  think  it  does.  When  he  deems  it  wise  or 
expedient,  he  is  to  "  apply  and  appropriate  the 
Thdki  or  any  portion  of  the  body  and  capital " 
(^tbe  trost  estate  to  the  use  and  benefit  of  Mrs. 
Ciniogton  during  her  life.  The  defendant  sug- 
fots  ^t  "  body  "  and  "  capital "  seem  to  be 
mei  syBonymoualy,  and  that  camtal  indicates 
personal  rather  than  real  estate.  Undoubtedly, 
the  word  "capital"  is  more  frequently  used 
wifii  reference  to  personal  i»operty;  e.  g.  with 
refoence  to  the  capital  stock  of  a  corporation 
or  the  busmees  fund  of  a  firm.  Yet  in  either 
of  these  cases  It  may,  and  often  does,  include 
real  estate.  In  Nm  Eaten  v.  City  Bank,  81 
Conn.  106,  the  term  "capital  stock"  was  held 
to  tnclude  both  real  and  personal  eetate.  The 
word,  o^ital,  sug^sts  personalty  because  it 
pnsenta  to  the  mind  a  sum  of  moner  which  is 
the  equivalent  for  other  forms  of  property. 
We  cannot  restrict  its  meaning  to  this  use  nor 
sa;  that  it  so  commonly  means  personalty  that 
we  must  conclude  that  the  testator  so  meant. 
The  real  and  personal  estate  in  this  will  are 
blended  in  the  same  residuary  provinon.  If 
one  can  be  sold,  the  other  can,  and  vice  vena. 
Bat  bow  can  the  trustee  apply  and  appropriate 
ibe  whole  or  any  portion  df  the  trust  estate  to 
tlK  use  of  the  beneficiary,  without  sale?  As 
aiggested  br  the  complainant's  counsel,  she 
cannot  eat,  drink  or  wear  real  estate  or  ^ares 
of  stock;  and  in  many  cases  the  only  way  in 
whiditheiy  could  be  appropriated  to  her  use 
and  benefit  would  be  by  turning  them  into  some 
other  kind  of  property,  which,  of  itself,  implies 
a  power  of  EHue.  The  direction  to  the  trustee 
to  convey  to  the  children  such  portion  of  the 
tnist  estate  "  as  shall  remain  in  his  hands,"  also 
tiidicst€s  tliat  the  testator  contemplated  the  sale 
of  a  part,  or  all,  if  necessary.  We  think  the 
words  "body  or  capital,"  as  used  in  the  will, 
mean  the  principal  or  substance  of  the  estate, 
from  which  income  may  be  derived,  and  that 
the  authori^  to  appropriate  the  whole  or  any 
Vanioa  of  it  means  an  authority  to  dispose  of 
ud  to  appropriate  the  whole  or  any  part  of  the 
wbstance,  in  the  form  of  real  or  personal  prop- 
fnj,  when  the  income  does  not  suffice.  The 
langnage  may  be  unusual  to  indicate  a  power 
of  sale,  but  we  think  it  is  sufficient.   A  gener- 

authority  to  sell  also  Implies  a  power  to  con- 
vey the  fee. 

jSo  question  is  made  as  to  the  sufficiency  of 
Uie  personal  estate  to  pay  legacies;  nor  as  to 
tiie  good  faiUi  of  the  trustee  in  exercising  this 
d»an^(Hi;  nor  as  to  aecnri^  for  the  aj^ca- 
1.  u 


ticm  of  the  fund.    Qnueqtt&nUp,  oonmdering 
that  the  tnuiee  has  power  to  pass  an  estate  in  fee 
«'m|}fe,  we  tee  no  reaeon  wfty  the  eoniraet  Aovld 
not  be  performed. 
Decree  aceordinglj/. 


Philip  REXROTH.  P^f , 
«. 

Herbert  COON. 

Bees  are  animala  /era  natura  and  un- 
til reclaimed  are  only  owned  raUone  aoU. 

In  obtaining  poeseasion  of  an  animal 
fera  naturoB  no  title  im  grained  by  one  who 
when  so  obtaining  possesaion  iaatrea- 
paaaer. 

A.  without  B.'b  permission  put  upon  a 
tree  on  B/s  land  an  empt^  box  for  bees  to 
hive  in.  The  box  remamed  there  more 
than  two  years,  when  C.  took  the  box 
down,  took  out  a  swarm  of  bees  and  re- 

g laced  the  box.   A.  after  demand  npon  C. 
rought  trover  against  G.  for  the  valne  of 
the  bees,  honey  and  honey  comb. 

Held:  that  A.  eonldnot  maintain  Us 
action  against  C. 

When  a  case  has  been  heard  by  the 
Court  of  Common  Pleaa  without  a  jury 
both  as  to  taw  and  facts,  and  the  fkcts  as 
found  by  the  court  are  brought  upon  the 
record  by  a  bill  of  exceptions,  Pub.  Stat. 
B.  I. ,  cap.  280,  §  10,  gives  the  Supreme  Court 
power  to  review  the  raUnn  of  law 
made  by  the  Court  of  Common  Fteaa  npon 
the  facts  so  found. 

(WasUnffton  Hay  28. 1886.) 

EXCEPTIONS  to  the  Court  t/t  Common 
Pleas. 

Mr.  Thomas  H.  Peabody.  for  plaintifT: 
A  qualified  property  may  be  had  in  bees 

when  reclaimed  and  hived.    1  Swift,  Dig.,  169; 

GilUtt  V.  Maeon,  7  Johns.,  16. 
Occupation,  which  is  hiving  or  including 

them,  gives  property  in  bees.  8  Bl.  Com.,*898; 

2  Kent,  Com.,  *860;  Inst.,  8, 1, 14,  IS;  Qog  v. 

KOte,  16  Wend. ,  660;  QiUeU  v.  Meuon,  7  Johns. , 

16. 

As  between  the  owner  of  bees  escaped  from 
his  hive  and  gone  into  a  tree  upon  anoth^s 
land,  and  a  mere  finder,  the  right  of  the  former 
is  preferred.   MerriU  v.  Ooodmn,  1  Root,  809. 

ThR  inahUity  of  the  owner  to  retake  hte  prop- 
erty while  on  the  premises  of  another,  without 
cmnmittii^  a  trespass,  does  not  Impair  his  legal 
hiterest  in  IL    Ooff  v.  KilU,  16  Wend.,  660, 

Mr.  A.  B.  Crofts*  for  defendant. . 

Mr.  Justice  TillinshMt  delivered  the  opin-  ' 

ion  of  the  court: 

This  is  an  action  of  the  case  in  trover  for  the 
recovery  of  damages  for  the  wronrful  conver- 
sion of  a  hive  of  bees  together  with  the  honey 
and  honey  comb,  belonging,  as  is  alleged,  to 
the  plaintiff.  The  case  was  originally  brought 
and  tried  in  the  Justice  Court  of  the  Town  of 
Westerly,  from  whence  it  was  carried  by  ap- 
peal to  the  court  of  common  ^^^''^^^^[(^ 
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court  of  common  pleas,  jtgry  trial  was  waived 
and  it  was  tried  to  the  court  upon  the  law  and 
the  facts.  It  comes  here  by  bill  of  exceptions, 
the  only  exception  taken  Ymag  the  ruling  of  the 
court,  that,  upon  the  facts  which  appeared  in 
evidence  the  plaintiff  was  not  entitJed  to  recov- 
er. Said  facts  are  incorporated  in  the  bUi  of 
exceptions  and  are  a  part  ot  the  record  of  the 

f>roceediDgs.  They  are  substantially  as  fol- 
ow8,  namely:  InMay,  1881,  the  plaintiff  placed 
a  smikll  pine  box  called  a  be«  hive,  in  the  crotch 
of  a  tree  in  the  woods,  on  land  of  Samuel 
Green,  in  the  Town  of  Hopkinton.  It  remained 
in  this  position  until  about  the  first  of  Septem- 
ber, 1888,  when  the  defendant  went  upon  the 
premises  and  took  and  curied  away  the  hive 
together  with  a  swarm  of  bees  that  was  then  in 
it;  also  the  htmey  and  honey  comb,  and  appro- 

eriated  the  same  to  his  own  use.  The  plaintiff 
ad  visited  the  tiive  about  twice  a  year  while  it 
remained  in  its  position,  for  the  purpose  of  as- 
certainioK  whether  any  bees  were  in  it  or  had 
been.  He  had  found  none.  The  plaintiff  never 
had  any  express  permission  or  license  from  the 
owner  of  the  land  to  place  or  keep  his  hive  in 
said  tree. 

The  defendant  never  had  any  express  permis- 
rion  or  license  from  the  owner  of  the  land  to 
come  upon  It  and  take  and  carry  away  said 
property.  Said  hive  was  at  some  distance  from 
any  house,  and  no  person  knew  where  said  bees 
came  from  into  sud  hive,  although  a  number 
of  people  kept  bees  in  said  town.  There  was 
evidence  that  for  several  years  signs  had  been 
posted  up  by  said  Green  on  his  premises  forbid- 
ding all  persons  from  trespassing  thereon,  and 
that  one  of  said  signs  was  within  about  twenty 
rods  of  said  line,  but  the  plaintiff  testified  that 
he  never  saw  any  of  them,  and  that  he  never 
had  any  notice  to  keep  off  sdd  premises.  The 
d^endant  split  open  mid  hive,  took  out  its  con- 
tents, and  then  nailed  it  together  again  and 
replaced  it  in  said  tree  in  as  good  condition  as  it 
was  before  he  took  it  away.  The  defendant 
testified  that  he  knew  the  owner  of  said  land 
had  forbidden  all  persons  from  trespassing 
thereon,  but  that  said  owner  had  told  him  that 
he  did  not  put  up  said  notice  to  keep  off  his 
neighbors,  and  had  f^ven  him  permission  to  go 
upon  said  land.  Demand  was  made  upon  de- 
fendant in  due  form,  before  the  commencement 
of  suit.  After  the  suit  was  commenced,  the  de- 
fendant turned  over  to  said  Green,  what  then 
remained  in  his  hands  of  said  beee  and  honey 
comb.  The  value  of  the  property  taken  was 
vuiously  estimated  at  from  $3.60  to  $10.  Up- 
on 8^  facts  the  court  ruled  that  the  plaintiff 
was  not  entitled  to  recover  and  rendered  judg- 
ment for  the  defendant  for  his  costs,  to  which 
ruling  the  plaintiff  duly  excepted. 

The  only  question,  tnerefore,  is  whether  said 
ruling  wa?  correct. 

The  plaintiff  claims  that  he  hived  the  bees, 
and  that  he  thereby  acquired  at  least  a  qualified 
property  in  them,  notwithstanding  they  were 
upon  the  land  of  another,  which  was  siifflcient 
to  enable  him  to  maintain  this  action.  We  do 
not  tliink  the  claim  can  be  substantiated.  The 
action  is  trover,  and  in  order  to  recover,  the 
pl^ntiff  must  prove  title,  some  title,  in  himself, 
coupled  with  possession  or  the  right  of  imme- 
diate possession.  We  do  not  think  he  has 
proved  dUier, 


Bees  are  fer<B  natuire ;  and  the  only  own- 
ership in  them  until  reclaimed  and  hived  la 
raUcmeaoH.  This  qualified  ownership,  however, 
although  exceedingly  precarious  and  of  uncer- 
tain tenure,  cannot  be  changed  or  termintUed 
by  the  act  of  a  mere  trespasser.  That  is  to  say, 
the  act  of  reducing  a  thing  fms  natura  Into 
posseesimi,  where  tfile  is  thereby  cretfed,  must 
not  be  wrongfol.  And  if  such  an  act  is  effected 
by  one  who  is  at  the  mommt  a  trespasser,  do 
title  to  Oie  property  is  created.  BIodM  v.  Bigg*, 
IIH.  L.,621. 

"  Property  raUone  »oli,"  said  the  Lord  Chan- 
eeUoria  said  case,  "is  the  common-law  right 
which  eveiT  owner  of  land  has  to  kill  and  take 
all  such  animals /#r(v  nat/ura  as  may  from  time 
to  time  be  found  on  bis  land,  and  as  Boon  as 
this  right  is  exercised  the  animal  so  killed  or 
caught  becomes  the  absolute  proper^  of  the 
owner  of  the  soil."  It  was  further  hdd  in  the 
same  case  that  such  animals  when  f  otmd,  killed 
and  taken  by  a  mere  trenwsser,  became  also  the 

groperty  of  the  owner  of  the  land,  the  same  u 
'  taken  by  him  or  his  servants.  See,a(«mv. 
Moody,  Ld.  B^m.,  350;  Earl  ef  Lonadale  v. 
Rigg.  1 1  Exch.  Kep. ,  664;  Rigg  v.  BaH  of  Lorn- 
daifl,  IH.  &N.,m 

We  understand  that  the  law  in  this  country 
with  regard  to  property  in  animals /me  natura 
is  substantially  in  accord  with  that  of  England, 
'excepting  of  course  all  game  laws  and  statutoiy 
regulations,  which  are  now  very  numerous  up- 
on this  subject.   See,  Idol  v.  Jonet,  2  Dev.,  Wt. 

In  support  of  the  pl^tiff's  position  in  tbe 
case  at  bar,  he  cites  the  following  authorities, 
viz.:  I  Swift.  Digest,  169;  3  Blackstone,  Com. 
*898;  a  Kent,  Com.,  •860;  3  Inst.,  1,  14, 
16;  MerrUa  v.  Goodwin,  1  Root,  309; 
leU  V.  Maaon,  7  Johns..  16,  and  Qoff  v.  KiHa,  15 
Wend. ,  660.  All  of  these  authoritiee,  insofsr 
as  they  are  pertinent,  omitting  of  course  the 
citations  from  the  civil  law,  which  is  not  in  force 
here,  tend,  in  our  judgm«it,  to  suppwt  the  de- 
fendant's position  rather  than  that  of  the  plaint- 
iff. 

The  case  of  Merrile  v.  Goodwin,  cited  by  the 
plaintiff,  decides  that  a  man's  finding  bees  in  a 
tree  standing  upon  another  man's  fimd,  gives 
him  no  ilg^t  either  to  the  tree  or  the  bees;  and 
that  a  swarm  of  bees  going  from  a  hive,  if  th^ 
can  be  followed  and  Identified,  are  not  lost  to 
the  owner  but  may  be  reclaimed.  That  is  to 
say,  a  man  may  pursue  his  property  of  this  sort 
even  up<m  the  hmd  of  another  and  i«take  it; 
and  tills,  although  the  owner  might  be  liable 
for  a  trespass  in  so  doing. 

OiOett  V.  JUaton,  7  Johns.,  16,  dted  by  the 

Sltdntiff ,  ^80  recognizes  the  dodxine  of  a  quail- 
ed ownership  in  bees,  rations  soU;  and  while 
it  decides  that  hiving  or  inclosing  them  gives 
property  therein,  and  that  he  who  first  indoees 
them  in  a  hive,  becomes  their  proprietor,  yet  it 
is  clear  from  the  general  tenor  of  the  case  as 
from  the  note  wmch  follows  it,  that  it  "Hust 
be  understood  with  the  restriction  that  a  per- 
son could  not  come  upon  the  land  of  another 
without  his  consent,  for  the  purpose  of  taking 
bees,  although  unreclaimed.' 

The  case  of  Qoff  v.  Kilts,  15  Wend.,  550,  Is 
clearly  against  the  position  taken  by  the  plaint- 
iff. It  was  trespass  for  taking  and  destroying 
a  swarm  of  bees  which  was  the  property  oi  the 
lOaintiff .  but  which  letkHbe  hiva  and  flew  olf 
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into  a  tree  on  land  cf  another.  The  owner, 
Iwweyer,  kept  the  bees  in  sight,  followed  them, 
mti  marked  the  tree  into  which  they  entered. 
The  court  held  that  the  plaintiff's  qualified 
^tmaty  in  the  beea  continued  so  long  as  he 
mold  keep  them  in  sight  and  possessed  the  power 
to  pursue  them;  and  that  even  though  he  might 
be  liiJile  for  trespass  in  following  and  retaking 
tbem  upon  the  luid  of  another,  yet  that  the 
quUfiect  im^rty  remained  in  him,  and  that 
no  one  elae  wmud  he  entitted  to  take  them. 
Vith  regard  to  obUdning  the  ownership  in 
bees  the  court  say:  "  Acceding  to  Ok  law  of 
nabire,  where  prior  occupancy  alone  gave  right , 
Ute  indiriduai  who  first  hived  the  swarm  would 
be  entitled  to  the  property  in  it;  but  since  the 
institution  of  civil  society  and  the  regulation  of 
the  light  of  property  bv  its  positive  laws,  the 
forest  as  weU  as  the  cultivated  field,  belong  ex- 
dodvely  to  the  owner,  who  has  acquired  a  title 
to  it  onder  those  laws. "  ' '  The  natural  right  to 
the  enjoyment  of  the  sport  of  hunting  and  fowl- 
ing, wherever  animals  fem  natural  could  be 
foond,  has  given  way,  in  the  progress  of  soci- 
(Xj.Xoths  eetablisbmoit  of  rights  of  property 
better  defined  and  of  a  more  durable  character. 
Hotoe  no  one  has  a  right  to  invade  the  inclos- 
DR  of  another  for  that  purpose.  He  would  be 
a  trespasser,  and  as  such  liable  for  the  game 
taken."  See,  also,  Fergiisim  v.  MiNer,  1  Cow., 
24S:  Adamt  v.  Burton.  48  Vt,  86, 88,  and  Ben- 
nett, Farm  Law,  M. 

In  the  case  at  bar,  the  plaintiff  was  a  tres- 
paiaer  imon  the  land  of  Qreen  from  the  begin- 
aing.  He  had  no  rivht  to  place  the  box  or  mve 
ia  tbe  tree;  and  by  placing  it  there  he  acquired 
00  thle  to  the  bees  which  subsequently  occu- 
^  it,  or  to  the  honey  which  they  produced. 
Xeitber  ia  it  material  to  the  Issue  for  us  to  In- 
qmie  whether  the  defendant  by  taking  the  bees 
■ad  Imhi^  away  without  previous  permission 
frtan  the  owner  of  the  land,  was  also  a  trespass- 
tr;  for  even  admitting  that  he  was,  does  not  in 
uy  way  aid  the  plaintiff  in  this  suit.  The  fact 
tut  A.  commits  a  trespass  upon  land  of  B.  and 
carries  away  some  of  his  persouU  property, 
TODld  hardly  be  ocmaidered  a  cause  of  action  in 
f»Tor  of  C. 

As  to  the  point  raised  by  defendant's  counsel 
that  no  exception  can  be  taken  to  the  judgment 
whete  the  court  below  finds  both  as  to  the  law 
and  the  facta,  we  have  to  say  that  we  do  notso 
coBstnie  thestatute.  It  provides  that  "If  such 
*  *  •  partv  be  aggrieved  by  any  opinion,  di- 
'ection,  ruling  or  judgment  of  the  coiirt  of 
common  pleas,  on  any  matter  6f  law  r^sed  by 
the  pleadings  or  by  an  agreed  statement  of  facts, 
or  apparent  upon  or  brought  upon  the  record 
by  a  bill  of  excepticais,  shall  be  entitled  to  have 
mdi  matter  of  law  heard  and  decided  by  the 
Snpieme  Court,  etc."  Pub.  Stat.  R  I.,  cap. 
280,  §  10.  The  rulhig  complained  of  in  this 
case  was  made  upon  a  certain  state  of  facts,  first 
found  by  the  court  below,  which  facts  are 
brought  upon  the  record  by  a  bill  of  exceptions. 
With  n^ad  to  tbe  finding  of  those  facts  we 
kave  nMhing  to  do;  but  with  regard  to  the  Uw 
ipplicsble  to  that  state  of  facts  we  have  to  do 
upon  proceedings  of  this  sort.  See,  Prov.  Co. 
SMiingtBankv.  Phalen,  12  R.  1., 495;  ProK.  Go* 
Bwwr  Co.  V.  Barney.  UR.  I.,  18;  KennM  v. 
14  R.  I.,  681. 

Bte^pUon*  overrvled. 


C!harles  REDECEER  ft  w.,  OmiplainatU$f 
WilUam  8haw*B0WEN  et  al. 

Id  Pub.  Stat  R.  I.,  cap.  SSO,  sec.  88,  of 
partition,  the  wordB  **  eom  of  pmi^tion  ** 
cover  eoimsel  fees  aa  well  ae  the  ooata 
of  suit  and  the  other  expeoMB  of  making 
partition. 


(Kent 


June  18,  UBS,) 


BILL  m  EQUITY  for  partition.  On  motion 
for  a  final  decree. 
This  Is  a  bill  in  equity  for  partition  of  cer- 
tain lands  in  Kent  County,  held  by  the  wives 
of  sfdd  Redecker  and  Bowen,  as  tenants  in  com- 
ment. After  the  partition  was  made  «id  upon  the 
ccaninginof  the  report  of  the  commlsBlonera^)- 
pointea  to  make  uie  partition,  complainants' 
counsel  moved  that  the  costs  of  the  siut  should 
be  equally  divided  between  and  payable  by  com- 
plain ants  and  respondents,  and  that  the  sum  of 
$60  should  be  assessed  upon  the  respondents  as 
tiidr  portion  of  the  solicitor's  fee.  The  re- 
spondents, while  admittinc  the  liability  of  the 
respondents  to  pay  one  half  of  the  general  costs 
of  the  partition,  deny  the  right  of  the  com- 
plainants to  claim  from  respondents  the  above 
sum  of  $60,  or  any  other  sum  as  a  part  of  their 
solicitor's  fees. 

The  draft  decree  presented  by  the  complain- 
ants in  this  case  contained  the  following  clause: 
"Fourth.  That  the  costs  of  thlssult  tobe  taxed 
by  the  clerk  be  equally  divided  between  and 
payable  by  the  complainants  and  the  defend- 
ants, William  Shaw  Bowen  and  wife,  that  the 
simi  of  fifty  dollars  be  assessed  npon  the  said 
William  Shaw  Bowen  and  wife  as  a  solicitor's 
fee,  that  the  sum  so  assessed  and  one  half  the 
costs  taxed  as  aforesaid  be  a  lien  on  the  luid 
set  off  as  aforesaid  to  the  said  William  Shaw 
Bowen  and  wife,  and  that  in  default  of  payment 
thereof  within  sixty  days  from  the  date  of  this 
decree,  execution  therefor  issue  in  favor  of  the 
complainants  to  enforce  said  lien." 

The  respondents  objected  to  this  clause  as 
not  being  authorized  by  the  statute,  Pub.  Stat. 
R.  I.,  cap.  880,  sec.  33,  which  is  as  follows: 

"In  suits  for  partition,  either  at  law  or  in 
equity,  the  costs  of  partition,  In  such  propor- 
tion as  the  court  trying  the  same  shall  adludffe 
to  be  paid  by  any  party  or  parties  to  said  mm, 
shall  be  a  lien  upon  the  Interest  of  any  party  or 
parties  in  the  several  shares  to  him  or  tnem  as- 
signed, and  in  addition  to  the  mode  of  recovery 
now  used  may  be  recovered  by  sale  of  said  sev- 
eral shfu^  upon  execution  to  be  issued  in  due 
form  therefor  in  favor  of  the  party  or  parties 
who  may,  by  payment  of  said  costs,  be  entitled 
to  recover  the  same," 

The  respondents  claim  that  the  words  "costs 
of  partition"  cannot  be  construed  to  include 
counsel  fees;  that  the  words  were  intended  to 
cover  only  clerk's  fees,  the  expenses  of  survey- 
ing, the  commissioners'  fees,  and  the  ordinary 
costs  taxable  in  every  case.  See,  Ckaunt  v. 
Whitnai  etuii).,BK  I.,  79,  88. 
Mr.  Edwin  MetealC  for  ocanphdnants. 
Mr.  ThfMBu  O.  Greene,  tor  respondents. 

Per  Cnrlam; 

The  court  has  heretofore,  as  a  matter  ot  prac- 
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tioe,  construed  the  phrase  "the  costs  of  par- 
tition" in  Pub.  Stat.  R.  I.,  cap.  380,  sec  22,  as 
broad  enough  to  include  counsel  lees  as  weU  as 
the  ordinary  costs  of  suit  and  otba*  expenses  of 
making  the  partition.  We  think  the  construe- 
tkin  correct,  the  phrase  being  used  to  denote 
not  simply  the  costs  of  suit  but  the  costs  of  par- 
tition itself. 
Motion  granted  and  decree  entered. 


Jennie  P.  FOSDICE,  PeUtioner, 
e. 

Charles  B.  FOSDICE. 

Articles  of  separation  by  husband  and 
wile  which  contam  no  eacpreM  stipulation 
acainst  divorce,  are  not  per  se  abar  to  a 
diToroe  prayed  for  bj  the  injured  party 
for  causes  existing  prior  to  the  execution 
of  the  articles. 

That  the  liberal  divorce  law  of  this 
State  influenced  a  petitioner  for  divorce 
to  come  here,  does  not  make  him  any  the 
leoB  a  dmnieiled  inhabftaat  of  die  State, 
if  he  came  here  bona  fide  to  reside  per- 
manenfly  and  not  merelv  to  obtain  a  di- 
TOioe  and  th^  return  to  nis  former  home. 


(Neirport- 


■Jul7ia.U86i} 


PETITION  for  divorce.  The  case  is  stated 
by  the  court. 
Mr.  Francis  B.  Peckham,  for  petiticmer: 
The  court  has  JurisdicUon  of  the  parties;  of 
the  petitioner,  by  her  brining  the  suit;  and  of 
the  respondent  by  service  of  process  on  him, 
and  by  his  general  appearance.  Stewart,  Di- 
vorce, sec.  201;  CAMt«rv.irt'iMn,9WalL,108, 
110,  lU,  124  (XIX.,  Law.  ed.,  601);  Oamer  v. 
Oamer,  66  Md.,  127,  138;  People  v.  Baker,  76 
N.  Y.,  78,  83,  84;  Kinmer  v.  Kinnier,  45  N. 
Y. ,  685,  689;  Q-regory  v.  Oregory,  20  Law  Jour. 
(St.  Louis),  181.  The  attention  of  the  court  is 
particularly  asked  to  the  case  in  45  N.  Y. 

The  statute  requires  the  petitioner  to  have  re- 
sidedin  the  State  a  year  and  to  be  at  thetimeof 
filing  a  petition  a  domiciled  inhabitant  The 
law  of  domicU  is  well  stated  by  Story  in  his 
Conflict  of  Laws,  sec.  46. 

"Sixthly.  Prima  fa*^,  the  place  where  a  per- 
son lives  18  taken  to  be  his  domicil,  until  other 
facts  establish  the  contraiy,  citing  Bruce  v. 
Bruce,  2  Bos.  &P.,  328, n.  230;  Bempdey.John- 
tUme,  8  Yes..  198,  201;  f^nleg  v.  Be/met,  8 
Hagg.  £cc.,  874,  487. 

Seventhly.  Eiwr  pereon  of  full  age,  having 
a  right  to  change  nu  domicil,  it  follows  that 
if  he  removes  to  another  place,  with  an  inten- 
tion to  make  it  his  pennanent  residence,  animo 
manendi,  it  becomes  instantaneoualy  h^  place 
of  domicil. 

Eighthly.  If  a  person  has  actually  removed  to 
another  place,  with  an  intention  of  remaining 
there  for  an  indeflnite  time,  and  as  a  place  of 

S resent  domicil,  it  is  to  be  deemed  his  place  of 
(Hnicil,  notwithstanding  he  may  entertain  a 
floating  intention  to  return  at  some  future 
period. '  Cases,  supra,  and  note  to  8ear«  v. 
Boeton,  1  Met.,  260,  an  important  case;  Thorn- 
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dike  V.  Botton,  1  Met.,  348;  Greene  v.  WindJunn, 

18  Me.,  225. 

The  flctim  that  a  wife's  domicil  is  that  of 
her  husband  ceases  upon  actual  separation,  par- 
ticularly when  his  conduct  furnishes  ground 
fordivorce.  Stewart,  Divorce,  sec.  321;  Cheeter 
V.  Wilton,  9  Wall.,  108,  134  (XIX.,  Uw.  ed., 
604);  Harding  v.  ^i(fcft,9  Me.,  140;  HarUau^. 
Barteau,  14  Pick.,  187;  Irby  v.  Wileon.  1  Dev. 
&  B.  Eq..  668. 

The  nsult  of  authority  is  that  a  deed  of  ser- 
ration Is  no  bar  to  a  suit  for  divorce  for  cruelties 
which  occurred  before  the  separation.  1  Bish- 
op, Marriage  &  Divorce,  sees.  680,680;  Stewart, 
Divorce,  sec.  191;  Anderson  v,  Andermm,  1 
Edw.  Ch. ,  880;  Rogert  v.  Rogers,  4  Paige,  517; 
J.  G.  V.  H.  38  Md..  401;  BeAy  v.  Be^,  1 
Hagg.  Ecc.,789;  Nasky.  iVtuA,  IHagg. Consist., 
\4Sl;  Wilton  v.  Wilson,  40  la.,  tlSd.KremtXbetg 
V.  Kremelberg,  62Md.,568,  557;  notetoSquira 
V.  Squire*,  88  Am.  Rep.,  670;  Brotcnv.  Brom, 
L.  R.,  8  P.  &  D.,  202;  MorraU  v.  MorraU,  L. 
R.,  6  P.  Div.,  98;  contra,  Squiresv.  Squires,  58 
Vt..  308;  88  Am.  Rep.,  668. 

This  was  the  rule  in  the  ecclesiastical  courts. 
Durant  v.  Durant,  1  Hagg.  Ecc,  788;  TTwt- 
meath  Y.Westmeath,  2  Hagg.  Sup.,  1;  (4  Eng. 
Ecc.,  288);  Spering  v.  Spenng,  8  Swab.  &  T. 
211;  Hunt  v.  Hunt,  82  Law  J.  Eq.  Prob.,  168. 

Although  in  some  cases  it  has  been  held  ttui 
a  deed  of  separation  in  connection  with  lapse 
of  time  and  other  circumstances,  showing  the 
application  not  bonajide,  the  application  has  been 
denied.  Mattheais  v.  Matthews,  1  Swab.  &  T., 
498;  Wm%am»  v.  William,  86  Law  J.  Ch.,  IS, 
decided  in  1866. 

The  mere  lapse  of  time  will  not  in  Itself  op- 
erate as  a  bar  to  a  divorce,  on  the  ground  of 
adultery.  Ferrers  v.  Ferrers,  1  Hagg.  Con.  R., 
180;  lyAquilarv.  ITAquilar,  1  Hagg.  Eccl.,778; 
a  Eng.  Ecc.  R.,  829;  Cood  v.  Good,  1  Curtei*' 
Eccl.  R.,  756;  6  Eng.  Ecd.  R.,  462. 

A  deed  of  separation  constitutes  no  bar  to  a 
suit  for  divorce  or  to  the  claim  for  alimony. 
Miller  V.  Matter,  Sax.  (N.  J.  Ch.),  886;  Wil»» 
V.  Wilson,  40  la.,  280. 

Formerly  English  courts  refused  to  inforce 
or  recognize  deeds  of  separation;  Spering  v. 
Spering,  8  Swabey&T.,211;  but  there  has  been 
a  change  in  this  respect.  Hunt  v.  Hunt,  4 
DeG.  f:  &  J.,  221,  and  Besant  v.  Wood,  K  L., 
13  Ch.  Div.,  605;  caaessupra,  taxd  Mettthem  v. 
Mattheice,  8  Swab.  &  T.,  161. 

Estoppels  are  odious  and  not  favored  as  de- 
fenses.   Andrews  v.  Lgons,  11  Allen,  849. 

An  estoppel  bv  deed  must  be  in  clear,  precise 
and  uneqmvocal  language,  not  dependent  on 
doubtful  inference.  Him  v,  Atreater,  16  Conn., 
418;  Hul)bard  v.  Norton,  10  Conn.,  488;  RusttU 
V.  Place,  94  U.  S.,  606(XXry..  Law.  ed..  214); 
1  Ghriman  v.  Harman,  29  OratL ,  494. 

Estoppels  in  pais  are  based  upon  some  in- 
tended aeceptlon  by  conduct  or  declaration,  or 
gross  negligence,  amounting  to  constructive 
fraud,  misl^uling  another  to  his  injury.  Brant 
V.  Va.  Coal  C4>.,  98  U.  8.,  386  (XXIII.,  Law. 
'  ed.,  937);  Zuektmann  v.  BoberU,  109  Mass., 58; 
S.  C,  12Am.  Rep.,  662. 
i    A  deed  of  separation  is  not  a  bar  to  a  divorce, 
I  nor  is  a  divorce  a  ^ood  defense  to  the  inforce- 
\  ment  of  the  provisions  of  a  separation  agree- 
j  ment.    Stewart,  Div.,  sec.  191;  KremeUierg  v. 
!  Kremefberg,  53  Md.,  553,  568;  Qoslin  v.  Clark, 
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rtCom.  B.  (N.  8.).  681,  692;  104  Eng.  C.  L., 
m-.  ChaHemorth  v.  Holt,  48 L.  J.  Ex.,  3S;  Jee 
T.  TAufiffw.  a  Bam.  &C.,B47;  9E.  C.  L.,174; 
Grant  v.  Budd.  SO  L.  T.  (N.  S.),  819. 630;  BUtker 
T.  Cooper,  7  8erg.  A  R.  000,  002;  Andna  t. 
.finndbn,  84Tex.,  086. 

JVair*.  Xfdwftrd  H.  Hasard  and  Charles 
H.  P&rkhnrBt,  for  Tesptm^nt: 

Nowhere  is  the  law  upon  the  question  of  good 
faith,  in  the  changes  oi  domicil  or  residence  in 
divorce  cases,  better  stated  than  in  2  Bishop, 
Minlansand  Divorce,  6tb  ed.,  sees.  120-1^, 
lU,  and  cases  cited.  See,  also,  Ditton  v.  Dit- 
«m,  4  a  I.,  87;  Sarteau  t.  Harieau,  14  Pick. , 
181- Ai»aT.  Bev>aU,  1S8  Mass.,  166;  Qregirry 
T.  Bregory,  76  Me.,  580;  also  Cent.  Law.  Jour., 
Feb.  18, 1886.  p.  181,  and  cases  cited. 

An  agreement  for  separation  between  man 
and  wife  is  valid  by  the  general  law  everywhere. 
Walka-  V.  Waiker,  9  Wall.,  748  (XIX,  Uw. 
td.,  814);  SpUra  t.  Swires,  08  Vt.,  208. 

Mr.  CUtf  JtuHee  Dnrfba  delivered  the  opln- 
faoof  the  court: 

This  is  a  petition  for  divorce  on  the  charve  of 
eitione  cruelty.  The  respondent  makes  three 
defenses,  namely:  firtt,  that  the  charge  is  not 
true;  teeond,  that  the  petitioner  was  not  during 
the  year  before  the  preferring  of  her  petition  a 
domiciled  inhabitant  of  this  State;  and,  third, 
that  the  parties  have  agreed  to  articles  of  sepa- 
ntioQ  which  have  been  duly  executed.  The 
qoestioos  raised  by  the  first  two  defenses  are 
questions  of  fact.  We  think  it  is  enough  to  say 
of  than  that  in  our  opinion  both  of  them  on  the 
evidence  must  be  decided  in  favor  of  tike  pe- 
titioaer.  The  fact  that  the  liberal  divorce  law 
of  this  State  was  one  of  the  inducements  which 
ied  the  petitimer  to  come  here,  is  certainfy  calcu- 
lated to  awaken  suspicion;  but,  nevertheless,  it 
does  not  make  her  any  the  less  a  domiciled  in- 
tiatntant  of  the  State,  if  she  came  here,  bona 
fde,  for  the  purpose  of  making  the  State  her 
peraument  home,  and  not  simply  to  get  a  di- 
TOfce  and  then  return  again  to  her  former  home 
fa  New  Yo^  We  will,  therefore,  pass  to  the 
(OQsiderBtion  of  the  third  defense.  The  arti- 
dea  of  sepaiBtion  were  agreed  to  and  embodied 
in  the  deed  of  separation,  Februaiy  14, 1888, 
ikivs  the  treatment  complained  of  as  amotmt- 
ing  to  extreme  cruelty  had  been  received  and 
when  the  parties  were  already  living  apart. 
The  validity  of  the  deed  is  not  questioned.  It 
is  admitted  that  the  sums  agreed  to  be  paid  as 
a  proviaion  for  the  wife  have  all  been  paid  as 
afTsed.  The  respondent  contends  that  in  these 
onnunstances,  as  the  petitioner  is  obligated  to 
keep  the  articles  on  her  part  in  good  faith,  and 
that,  inasmuch  as  they  contemplate  not  a  di- 
vorce but  a  continuance  of  the  marital  relation, 
tbey  must  be  taken  to  be  a  complete  bar  to  the 
petition.  In  support  of  his  position,  he  cites 
%in»  V.  fiiprtVM,  08  Vt.,  208;  also  88  Ameri- 
can Reporto,  668,  which  holds  that  when  arti- 
cles of  separation  have  been  agreed  to  and  fully 
performed  by  the  husband,  a  divorce  will  not 
he  granted  at  the  suit  of  the  wife,  for  cruel  treat- 
meiU  received  before  the  agreement  was  made. 

The  authority  which  is  dted  by  the  court  in 
^iru  8wtre$  In  support  of  the  decision,  is 
JMttflsa  T.  Malhetes,  3  Swab.  ATrist.,  161,  and 
VaKamY.  ymUanu,  L.  R,  1  Pmb.  &Div.,  178. 

The  doctrine  Is  the  latter  cases,  however,  Is 

B.  L 


not  that  articles  of  separation  are  per  m  a  bar 

to  divorce  for  causes  ivevlously  existing  and 
known  to  the  petitioner,  but  only  that  they  may 
be  taken  in  connection  with  lapse  of  time  and 
other  circumstances  as  evidence  to  show  that 
■the  petitioner  is  not  prosecuting  the  petition  in 
good  faith,  and  is,  therefore,  not  entitled  to  the 
faieoTabie  consideration  of  the  court.  With  the 
exception  of  Squiret  v.  Squires,  all  the  cases, 
both  Englfah  and  American,  are  to  the  effect 
that  such  articles  are  not  per  m  at  bar.  Beebjf 
V.  Beebif,  1  Hagg.  Ecc.,  780;  Nath  v.  Noah,  1 
Hagg.  Condst.,  140;  Andermm  v.  Andenon,  1 
Edw.  Ch.,  880:  Bogert  v.  Bogert,  4  Paige,  616; 
J.  Q.  V.  K  tf.,  83  Md.,  401;  Krem^erg  v. 
jrjwne»w/7,  63Md.,663,567;  Wilaimv.Wihon. 
40  Iowa  230. 

The  «ise  of  Brown  v.  Brown,  6  Gill,  249, 
which  has  been  thought  to  bold  otherwise,  is 
explained  in  J.  Q.  v.  H.  supra.  We  can 
thuk  of  no  ground  on  which  such  articles  can 
be  held  to  be  a  bar,  unless  they  can  be  held  to 
rest  on  an  implied  condition  that  the  marital  re- 
lation shall  continue  notwItfast«idIng  the  sepa- 
ration. But  is  any  such  Implication  warranted? 
We  think  not,  where  the  agreement  is  only  an 
agreement  for  separation  with  provision  for  the 
injured  party.  Such  an  agreement  is  not  in- 
consistent with  divorce,  for  divorce  is  only  a 
more  absolute  separation.  It  is  reasonable  to 
suppose  Uiat  such  a  condition,  if  it  had  been  in- 
tended, would  have  been  expressed.  It  follows 
that  the  agreement,  whatever  effect  we  might 
give  to  it,  If  it  were  subject  to  such  a  condition, 
ia  no  bar,  uttd  that  tTie  divorce,  the  cause  dll^e^ 
being  proved,  mutt  be  granted. 


John  A.  BOSS,  P^., 
fl. 

PROVIDENCE  AND  WORCESTER  R.  R. 
CO. 

1.  TheTerdletofaJnr^wUlBotlMMt 
Mide  when  the  qaestioo  of  fact  Is  not 
flree  from  doubt  or  when  more  than  one 
conclusion  can  be  drawn  from  the  facts  by 
reasonable  men;  and  it  is  quite  immaterial 
that  the  court  might  have  come  to  a  dif- 
ferent eonclusloD  from*  that  drawn  by 

jury  or  that  another  jury  might  on 
the  same  evidenoe  find  a  different  verdict. 

2.  The  train  on  which  A  was  approach* 
infs  hie  home  stopped  before  arriving  at 
the  station,  to  allow  a  freight  train  coming 
in  the  opposite  direction  to  pass  the  sta- 
tion. It  was  dark.  A,  thinking  that  the 
station  was  reached,  got  out  and  was  in- 
jured by  the  freight  train.  The  conductor, 
ae  soon  as  he  learned  the  canae  of  the  stop, 
moved  his  train  forward  to  the  station.  It 
was  in  evidence  that  paesengers  at  the 
station  habitually  left  the  train  on  both 
■idee.  A  sued  the  railroad  company  for 
his  damages  and  recovered  a  vercuct. 

8.  Held*  that  the  queetlone  of  the  de- 
fisndaat**  neg'ligreiiee  and  of  the  plalnt- 
iff*8  oontribntorr  neffUyenee  were  for 
the  Jorjr  to  deeioe  under  propeF4nstnw| 
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ttons  from  the  court,  which  in  the  cbm  at 
bar  were  pTesnmably  given. 


(ProTldeno*- 


-July  »,  1806.) 


DEFENDANT'S  petition  for  a  new  trial 
The  case  is  stated  by  the  court 
Mmrt.  Oacajr  Itwrnhwrn  and  Simon  S. 
Lapham,  for  plaiDtiff; 

Where  Uie  plaintiff  had  a  right  to  suppose  the 
train  liad  arrived  at  the  depot  and  had  stopped 
for  him  to  alight,  it  was  nu^igtmce  not  to  have 
fldven  him  nonce.  PenntyTvania  R.  R.  Go.  v. 
Ooagland,  8  Am.  and  Eng.  R.  R.  Rep.  and 
nottt;  Wharton,  Neg.,  sees.  647-4148,  876. 

Defendant,  in  the  night,  placing  plaintiff 
where  he  had  a  right  to  suppose  the  stopping 
of  the  train  was  an  Invitation  to  alight,  is  liable 
for  the  injury,  even  if  it  was  the  result  of  plaint- 
iff's act    Whart.  Neg.,  sec  876. 

It  is  within  the  proTince  of  the  Jury  to  decide 
on  the  effoct  of  evidence,  and  the  verdict  should 
not  be  set  aside.  HilUard,  New  Trials,  448. 
sees.  9-12;  Davit  v.  MemM  CfUn  B.  B.  <h., 
22  Fed.  Rep.,  887. 

Mesart.  Edwin  Metealf*  Nicholas  Van 
Slyck  and  Stephen  O.  Edwai^s.  for  de- 
fendant 

Even  If  s  freight  train  la  slightly  behind  time, 
n^ligence  will  not  be  imputed  to  the  railroad 
company  from  that  fact.  Slate  v.  PhUa.  W.  <ft 
B.Ar.  Cl».,47Md..  76. 

Stopping  short  of  a  station  and  cailiog  out 
the  name  of  the  place  does  not  afford  evj^ence 
of  negligence.  Bridget  v.  Horth  Land.  S.  Co. , 
L.  R,6Q.  B.,  377. 

It  is  negligence  for  a  passenger  to  alight  from 
a  train  on  the  ride  opporite  the  station.  Penn. 
R.  R.  Co.  V.  ZdH.  88Pa.,  818;  Qonzaieav.  N.  7. 
4b  H.  R.  R.  Co.,  88  N.  Y.,  440  ;  Chieago.  etc., 
R.  R.  Co.  V.  Dingman,  1  IIL  App.,  162. 

A  custom  on  the  pert  of  the  public  of  aligh^ 
ing  from  a  train  at  a  place  of  danger  will  not 
excuse  one  who  follows  it  and  is  injured  in  so 
doing.  Wheelwright  v.  Botton  dkA.R.  R.  Co., 
ISSHass..  m 

A  traveler  apprcnching  a  railroad  track  is 
bound  to  use  vigilance  to  avoid  danger,  and  his 
omission  to  do  so  is  concurring  negligence  and 
when  proof  of  this  Is  clear,  he  shoum  be  non- 
suited. See,  Whart.  Neg.,  sec.  884;  StvAUyy. 
London  db  N.  W.  R.  W.  Co.,  L.  R.,  1  Ex.,  18; 
Ooneaiee  v.  N.  T.  A  H.  R.  R.  Co.,  88  N.  Y., 
440;  WheOwright  v.  Botton  <£  A.  R.  R.  Co.,  186 
Uass..  226:  Bancroft  v.  Botton  <tW.  R.  R.  (h„ 
97  Mass.,  276. 

A  railroad  company  is  not  liable  for  an  acci- 
dent wUch  a  passen^r  might  have  prevented 
by  ordinary  care  for  his  own  safety  even  though 
the  train  agents  were  remiss  in  their  duty.  RaH- 
road  Co.  v.  Atpell,  28  Pa..  147. 

In  an  action  for  negligence,  plaintiff  must 
■how  affirmatively  that  Pendant  was  the  sde 
cause  of  the  hijun-.  Detroit.  ete.,R.R,  Oo.y. 
Von  Steintmrg.  17  Mich.,  90, 119 ;  Barter.  Bud- 
ton  River  Br.  Co.,  60  N.  Y„  622. 

Mr.  Jvtties  TUlin^haat  deUvered  the  opin- 
ion of  the  court : 

This  is  a  petition  for  new  trial  on  the  grounds 
that  the  verdict  is  agalut  the  evidence  and  the 
weight  thereof,  and  that  the  damages  found  by 
the  jury  are  excessive.  The  main  facts  In  the 


case  are  not  in  dispute,  and  are  snhstantially 
as  follows,  viz.:  the  plaintiff,  who  resides  tt 
Pawtucket,  was  a  passenger  on  defendant's  rood 
from  Providence  to  Pawtucket  on  the  night  of 
Jantiai7  2, 1888,  leaving  Providence  in  the  6.10 
P.  M.  train,  which  was  due  at  Pawtucket  at 
6.2S  P.  H.  The  train,  which  consisted  of  five 
cars,  ran  on  the  west  track  going  out,  and  as  it 
approached  the  Dexter  Street  crossing,  which 
Is  about  six  hundred  feet  south  of  the  Paw- 
tucket Station,  which  is  on  the  west  side  of 
the  track,  it  was  signaled  to  stop  by  a  cnnsinc 
tender  of  the  rond,  and  did  stop.  When  n 
came  to  a  standstill,  the  oigine  and  one  car  had 
passed  over  said  D«cter  Street  crossing,  the  re- 
mainder of  the  train  being  over  and  immedi- 
ately to  the  south  thereof.  A  freight  train  on 
the  east  track  was  about  to  pass  the  Pawtucket 
Station  going  south,  and  the  signal  to  the  pas- 
senger train  to  stop  was  given  to  prevent  the 
latter  from  readifng  the  station  at  the  time 
when  said  freight  train  was  passing  the  same, 
and  to  avoid  Uie  consequent  liability  to  accident 
on  the  part  of  the  pamengers.  No  notice  was 
given  in  the  smoking  car  Uiat  the  train  had  not 
arrived  at  the  station.  Directly  upon  the  stop* 
ping  of  the  train,  the  plaintiff,  who  occupied  a 
seat  near  to  the  forward  door  of  this  car,  which 
was  next  the  engine,  went  to  the  front  platform, 
and  having  ali^ted,  attempted  to  cross  the  east 
track  of  said  road,  going  In  the  direction  of  his 
home.  In  the  act  of  crossing  he  was  struck  bjr 
the  engine  of  said  freight  train,  knocked  down, 
his  right  leg  so  badly  Injured  that  it  had  to  be 
amputated  just  below  the  knee,  and  other  in- 
juries inflicted.  The  cars  were  well  filled  with 
passengers  at  ttie  time  of  the  accident,  quite  a 
number  of  whom  were  for  Pawtucket,  and 
when  the  train  stopped  as  aforesaid,  many  of 
them,  supposing  that  tiiey  had  arrived  at  the 
station,  arose  from  their  seats  and  started  to 
leave  the  cars.  The  pbdntilE  testified  upon  this 
point  as  follows: 

"  There  are  two  tracks  htid  side  bv  side. 
George  Brown  was  with  me.  *  •  •  iTinally 
the  tntin  stopped,  and  I  thought  we  bad  got  to 
the  depot.  Judging  by  the  lime,  I  thought  It 
was  just  about  time  to  get  to  the  Pawtucket 
depot.  I  never  thought  anything  about  Dex- 
ter Street  for  I  had  never  stopped  there  before. 
I  thought  I  was  at  tlie  dqrat,  and  felt  perfectly 
safe  in  getting  out.  •  •  •  That  Is  the  side 
I  always  got  off  at.  *   I  got  out  the 

same  as  I  always  had  at  the  depot  It  was  dark 
and  I  could  not  see  what  there  was  in  front  of 
me.  It  is  just  the  common  distance  between 
the  two  tracks." 

It  was  and  long  had  been  the  custom  for 
possen^rs  to  board  and  leave  trains  at  the  Paw- 
tucket Station,  on  either  side  thereof,  without 
caution  or  restriction  from  the  ofiloers  or  serv- 
ants of  the  road ;  and  passetufers  aliriitiDg 
from  a  ^in  at  said  station  on  uie  east  nde  <n 
the  train  going  north,  would  necessarily  descend 
upon  the  ground,  there  being  no  platform  be- 
tween the  tracks,  and  would  cross  the  east  track, 
which  is  the  one  used  by  inward.  Providence, 
bound  trains.  There  were  platforms  on  each 
side  of  the  double  track  at  the  station,  the  one 
on  the  east  ride,  however,  being  very  riiort  and 
used  mainly  in  the  handling  oi  baggage,  but  It 
frequently  happened  that  they  were  not  of  sof- 
fldent  length  to  acconunodate  the  entire  tiaina 
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slOffB^  there;  in  wfaidi  cases  pMaeneeTB  ia  the 
extrane  front  and  rear  cars  aescending  upon 
etiiier  nde  thereof  would  frequently  alight  upon 
the  ground.  The  train  in  which  plaintiff  was 
I  passenger  was  on  time  and  it  had  never  be- 
fore ttopoed,  so  for  as  the  emptogeB  of  the  de- 
fendant knew,  at  said  Dexter  Street  crossing. 
One  of  the  printed  rules  of  the  road  provide 
thftt  "When  a  passenger  and  freight  train  ap- 
prosch  a  station  at  the  same  time,  the  freight 
train  most  always  be  stopped  before  reachmg 
it,  and  wait  for  the  passeneer  traio,  and  no 
switduDg  will  be  done  untu  it  has  passed." 
Said  mles  took  eflect  Jan.  1, 1879.  But  dnce 
then  the  road  has  been  provided  with  electric 
dgnals;  and  to  meet  this  new  condition  of  things 
tlw  superintendent  has  from  time  to  time  sup- 
plemented and  varied  these  rules  and  regula- 
tioDs  by  personal  instructions  given  to  the  em- 
flojfi$  of  the  oompany.  At  the  time  of  the 
icddent,  both  trains  and  the  crossings  were  in 
cbaigeof  the  usual  number  of  careful,  com- 
pMcnt  and  ezpoleneed  officii,  and  the  gates 
itnid  Dexter  Street  crossing  wne  dosea  and 
hmished  with  the  lights  ordinarily  used  at  such 
phoes.  The  conductor  of  the  passenger  train 
hid  DO  warning  of  the  intended  stop  or  the  cause 
ih«Bof.  He  proceeded  promptly  to  ascertain 
ibe  catue,  and  having  done  so,  caused  his  train 
to  move  forward  slowly  to  the  station.  The 
stop  at  said  crossing  was  but  momentary.  The 
engine  on  the  frei^t  train  carried  a  headlight 
which  ligfited  the  track  in  front  for  a  consider- 
able disunce.  There  was  a  curve  in  the  road, 
lunrever,  at  and  near  to  said  Dexter  Street  cross- 
ing,  vhich  prevented  said  h^light,  to  some 
extent,  from  l^hting  the  track  where  the  acd- 
deat  occurred.  Said  fright  train  was  running 
at  the  rate  of  atMmt  fifteen  miles  per  hour;  aiA 
boa  tile  ei^neer  and  flreman  thereon  saw  the 
j^intiir  on  the  track  before  he  was  struck,  but 
t  was  impossible  then  to  stop  tiie  train  ot  keeea 
ilB  speed  before  it  struck  blm. 

The  plaintiff  wais  well  acquainted  with  the 
nrromidingsat  said  crossing  and  at  the  station, 
iUTing  been  on  the  police  force  of  the  town  for 
K<%ru  years,  and  had  frequently  been  a  pas- 
Kver  on  def endanf  a  roed  betwem  Providence 
UKl^wtacket.  There  is  some  conflict  of  tes- 
timony as  to  wliether  it  was  cloudy  and  fog- 
57  at  the  time  of  the  accident,  but  it  was  dark 
u>d  there  was  no  moon.  The  witness,  Sewell 
Bead,  testified  upon  this  point  as  follows : 

"it  was  a  very  dark  night,  that  is,  it  was 
voOt.  It  is  Just  as  d^rk  when  you  get  opposite 
llu  depot  as  it  is  there,  place  of  the  acddent. 
*  *  *  Going  on  the  opposite  side,  from  the 
depot,  yon  are  going  Into  total  darkness.  There 
Is  a  ti^t  on  Exchange  Street,  clear  at  the  cor- 
M  of  the  bridge  but  you  could  not  tell  by  that 
I  dioald  think. 

The  jury  found  for  the  plaintiff  and  assessed 
ibedaioages at $6,000.  Thedefendantcontends: 
M*t,  that,  upon  this  state  of  facts  there  is  no 
evidence  of  negligence  on  its  part;  and  aeamd, 
that  Oiere  is  evidence  of  gross  carelessness  on  the 
pan  of  the  plaintiff. 

In  r^ard  to  the  degree  of  care  which  the  law 
imposes  upon  common  carriers  of  passengers.it 
b  settled  by  a  long  and  uninterrupted  line  of 
adjudications,  that  therf  are  bound  to  exercise 
the  titmost  care  and  skill  which  prudent  men 
*<nld  use  under  aimflar  circumstances;  and 
>.  L 


that  they  are  liable  for  injuries  resulting  from 
even  the  slightest  negligence  on  the  part  of  them- 
selves or  their  servants.  Weedv.  Panama  Bail- 
road  Co.  6  Duer,  198;  Marenek  v.  Eighth  Ave- 
nue R.  R.  Co.,  86N.  T.,  878;  CaMweUv.  Mur- 
pht/,1  Duer,  288;  Edtoardt  v.  Lord,  49  Me.,  279. 
aSetv.  WetammoMGo., 4 Iowa, 647; DenaoH 
et  ux.  T.  Loomer,  31  Gram.,  24S;  Simmon*  v. 
Nmo  Record,  Vineya/rd  i£  Naniueket  Steamboat 
Co.,  97  Mass.,  861;  McEItovy.  Nashua  tt  Low- 
eU  Railroad  Co.,  4  Cush.,  400;  IngaUe  v.  Bills, 
9  Met.,  l.and  cases therecited;^ite*v.  Salton- 
«tati,lSPet..l81, 191  [BookX.,Law,ed.l;£totr«n 
v.Neto  York  Central  Railroad  Oi>.,181H.^.,  408;. 
TTiajferY.  St.  Louie,  Alton  A  Terre  HauteB.  B, 
Cl7.,22Ind.,26;  Chicago, Burlington  A  Quincy 
Baitroad  Co.  v.  George,  19  lU.,  610;  Virginia 
OnetnU  B.  B.  Go.  v.  Sanger,  16  Gratt. ,  380;  N.  A 
C.  BaHroad  Co.  v.  Meeaino,  1  Sneed,  220. 

It  is  also  equally  well  settled  that  the  question, 
as  to  whether  or  not  the  defendant  in  a  given 
case  is  chargeable  with  negligence,  isordinarily 
a  question  of  fact  to  be  detennined  by  the  jury 
under  proper  instructions  tiom  the  court  as  to- 
what  constitutes  negligence.  And  the  same  is- 
true  with  regard  to  contributory  negligence  on 
the  part  of  the  plaintiff.  And  although  there 
are  cases  in  which,  the  facts  being  undiluted 
and  being  decisive  of  the  case,  it  becomes  the 
duty  of  the  court  to  decide  as  matter  of  law  upon 
the  question  of  negligence,  yet  it  is  only  in  those 
cases  where  the  question  of  fact  is  entirely  free 
^m  doubt,  and  where  only  one  conclusion  can 
be  fairly  arrived  at  therefrom,  that  the  court  has 
the  right  to  thus  apply  the  law  without  the  ac- 
tion of  the  jury.  In  the  language  of  the  court 
in  Hwrt  v.  Hudeon  Biter  Bridge  Co.,  SOU.  Y. , 
6^,  cited  in  def  endanf  a  bri^,  "When,  from 
the  drcumstanoes  shown,  inferences  are  to  be 
drawn  which  are  not  certain  and  incontrovert- 
ible, and  may  be  differently  made  by  different 
minds,  it  is  for  the  jury  to  make  them;  that  is- 
to  eay,  when  the  process  is  to  be  had  at  a  trial 
of  ascertaining  whether  one  fact  bad  being  from 
the  existence  of  another  fact,  it  is  for  the  jur^ 
to  go  through  with  that  procesa."  Or,  as  is- 
tersely  said  by  Cooley,  G.J.,ia  Detroit  A  Mil- 
waukeeB.B.  Go.  v.Fim^n6ufV,17Mich.,99. 
122,  also  dted  by  defenduit,  "When  the  ques- 
tion arises  upon  a  state  of  facts  on  which  reason- 
able men  may  fairly  arrive  at  different  conclu- 
sions, the  fact  of  negligence  cannot  be  deter- 
mined until  one  or  other  of  these  conclusions 
has  been  drawn  by  the  jury.  The  inferences 
to  be  drawn  from  the  evidence  must  eltho-  be 
certain  and  incontrovertible  or  they  cannot  be 
decided  upon  by  the  court.  N^ligence  cannot 
be  conclusively  established  by  a  state  of  facta- 
upon  which  fair  minded  men  may  weD  differ. 
See,  also,  Bernhardt  v.  Be/imlaer  A  Saratoga 
BailroadCo.,  83  Barb.,  166;  Shearman  &  Redf. 
Negligence,  g  11  and  notet;  KeUer  v.  New  York 
Central  B.B.Co.,%  Abb.  Ct.  App.  Decis.,  480; 
Irdand  v.  Ota^,  Mannibal  A  Sterling  Plank 
Boad  Oo.,19  N.  Y.,  626,  688;  WeUs,  Questions 
of  Law  and  Fact,  g  266,  and  authorities  cited. 

Tbe  case  at  Inr  in  our  judgment  is  not  one  in 
which  the  court,  sitting  with  a  jury,  could  paas- 
upon  the  question  of  negligence  as  matter  of 
law.  For,  while  the  main  facts  therein  are  not 
in  dispute,  yet  the  inferences  and  deductions  to- 
be  drawn  therefrom  are  not  so  manifest  and  ap- 
parent as  to  warrant  the  court  In  declarinsr  i 
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them.  They  were,  therefore,  properly  left  to  the 
jury  and,  we  are  bound  to  presume,  under  as 
favorable  a  construction  of  the  law  as  the  de- 
fendant was  entitled  to.  For,  represented  as  it 
was  at  the  jury  trial  by  able  and  diligent  coun- 
sel, it  made  no  objection  that  the  law  applicable 
to  the  facts  in  proof  was  not  fully  and  clearly 
stated.  The  jury  found  for  the  plaintiff,  and 
the  only  question  now  is,  whether  that  finding 
was  clearly,  palpably  and  decidedly  against  the 
•evidence  and  the  weight  thereof,  or,  in  other 
words,  whether  the  evuence  very  atronglj/.vin- 
ponderatee  gainst  the  verdict  Jmtmm  v,  ^an~ 
chard,  5  R.  I. ,  34,  26.  If  so,  the  court  should 
.set  it  aside;  but  if  not  so,  it  should  not  be  dis- 
turbed. Upon  a  careful  study  of  all  the  evi- 
dence and  the  law  applicable  thereto,  we  are  un- 
able to  say  that  there  is  a  very  strong  prepon- 
derance of  evidence  against  the  verdict.  There 
were  many  facts  and  circumstances  connected 
with  the  case  which  it  was  the  peculiar  province 
of  the  Jury  to  weigh  and  consbler,  and  from 
which  it  was  their  prerogative  to  draw  such  in- 
ferences as  in  their  gooa  Judgment  they  mi^t 
lee^timatety  and  fairly  draw.  For  instance,  we 
thmk  that  the  question  as  to  whether  the  de- 
fendant was  guilty  of  negligence  bi  stopping  the 
train  so  near  to  the  station  in  the  night  Ume 
without  notifying  the  passengers  in  this  car  that 
they  had  not  reached  it,  considering  the  immi- 
nency  of  the  approaching  freight  trun,  was  one 
■which  the  juiy  might  properly  consider  and 
pass  upon.  Penna^vania  Company  v.  Hoag- 
landet  ux.,  78Ind.,  308;  Leicis  v.  Eastern Bail- 
roodCb.,  60  N.  H.,187;.BoWnAmv.  if.  Y.  Cen^ 
trai  <e  £tubon Biver B.  B.Co.,fSO Bhitchf . ,  838. 

And  as  different  minds  wcmld  doubtless  ar- 
rive at  different  conchislons,  and  that  too  with 
entire  honesty  and  fairness,  upon  the  evidence 
asto  that  question,  it  would  be  simply  sutetitu- 
ting  the  court  for  the  jury  if  it  should  say  that 
that  they  were  not  warranted  in  finding  that 
there  was  negligence  on  the  part  of  the  defendT 
ant  from  this  one  fact.  And  the  same  is  true 
with  regard  to  several  other  facts  which  ap- 
peared in  evidence.namcly :  allowing  the  freight 
train  to  pass  the  station  when  the  passenger 
train  was  due,  thereby  necessitating  the  stop- 

Eage  of  the  latter  bo  near  to  the  station,  with 
nowledge  on  the  part  of  the  defendant  tliat 
passengers  were  in  the  habit  of  leaving  the  train 
on  both  sides  thereof  the  moment  it  arrived  at 
the  station ;  and  that,  when  the  trains  were  long, 
as  frec|uently  was  the  ease,  passengers  in  the 
smoking  car  would  be  obliged  to  alight  upon  the 
^ound  for  want  of  sufficient  length  of  platform, 
and  this,  too,  where  there  were  no  lights.  These 
facts,  together  with  others  of  more  or  less  im- 
ptMTtance,  were  before  the  jury  for  consideration 
under  the  instruction  of  the  court  as  to  the  law 
applicable  thereto,  and  they  arrived  at  the  con- 
clusion that  the  defendant  was  guilty  of  negli- 

fDce.  And  it  is  quite  immateriarthat  the  court, 
originally  acting  as  the  triers  of  this  question 
of  fact,  might  have  come  to  a  different  conclu- 
sion. It  islmmateriat,  even,  that  another  jury 
might  arrive  at  a  different  conclusion  upon  the 
same  proof  so  long  as  no  claim  is  made  that  the 
jury  that  tried  the  case  was  actuated  by  improp- 
er motives  or  was  not  a  fit  and  proper  jury  in 
every  respect  to  try  the  same. 

As  to  the  claim  made  dtfendant  that  the 
accident  resulted  from  the  [daintifl's  careleea- 


ness,  it  seems  to  us  that  the  only  reply  which 
the  court  need  make  is,  tliat  while  unquestion- 
ably there  was  evidence  tending  to  prove  this, 
yet  it  was  for  the  jury  to  say  whether  it  was 
proved  as  matter  of  fact  under  tiie  ktw  as  fAtm 
by  the  court;  in  other  words,  that  the  evidence 
of  carelessness  on  his  part  is  not  so  concli^ve 
and  free  from  doubt  as  to  warrant  the  court  in 
deciding  aa  a  matter  of  law  that  he  was  guilty 
of  contributory  n^ligence,  or  that  the  finding 
of  the  jury  upon  that  question  was  against  the 
strong  preponderance  of  the  evidence. 

In  Mmt  V.  aty  cf  mdwn,  41  Wis.,  105, 
it  was  h«d  that  if  the  plaintiff's  evidence  mere- 
ly tends  to  show  negligence  on  his  part,  it  is  for 
the  jury  to  say  whether  it  existed.  See,  also. 
Manufacturing  Co.  v.  Morriaaey,  40  Ohio  St., 
161;  >lMft!«v.iZ«c6«7^,58Vt.,563,  556;  Long- 
enecker  v.  Penntylvania  R.  B.  Co.,  106  Pa.  St., 
338;  DaMterg  v.  Minneapolit  Street  RaHuaif 
Co.,  8a Minn.. 404;  aeoUy.  B.  and  W.  BaUmn, 
11  Irish  C.  Law,  877;  Beinegd  v.  Nm  York 
Central  Railroad.  84  N.  Y.,  633;  Boteen  v. 
Unum  Paeifie  R.  B.  Cb.,  30  Reporter,  58,  issue 
of  July  15,  1885;  Hoye  v.  OMeago  &  Jf.  W.  B. 
R.  Co..  Id., 63. 

Several  of  the  cases  cited  by  the  defendant  as 
bearing  upon  the  questitm  of  uie  idaintifl's  care- 
lessness, namely:  Onmbee  v.  Boiton  A  Ave.  ^■ 
B.  Qyrp.,  14  R.  I.,  103;  Whedwrigkt  v.  BotUm 
A  Albany  Railroad,  135  Mass.,  235;  Stu^i. 
London  db  NoriJiwestem  Railway  Cfc.,  L.  R.  1 
Fxch.,  18;  Ernst  v.  HudsonRiver  Railroad  Co. 
86  How.  Pr.,  84,  and  Wharton  on  Negligence, 
g  884,  are  cases  in  which  the  persons  injured 
were  not  passengers  on  the  trains  from  whicb 
th^  received  the  injury,  but  simply  travelers 
in  the  act  of  crossing  or  walking  upon  the  rail- 
road track.  But  as  a  very  different  rule  of  re- 
sponsibility obtains  where  an  accident  occurs 
during  the  existence  of  the  relation  of  passen- 
gers and  common  carriers  from  that  which  ob- 
tains under  the  former  circumstances,  we  do 
not  think  that  these  cases  have  much  bearing 
upon  the  one  under  consideration.  The  caw 
of  Bridget  t.  North  London  Bailteav  Co.  L.  R  . 
6  Q.  B.,  877,  cited  on  defendant's  brief,  would 
seem  greatly  to  strengthen  their  position;  hut  as 
tills  case  was  subsequently  reversed  by  the  House 
of  Lords,  see  Bridges  v.  Direetor»,ete.,i^2iorth 
London  Bailway  O?..  L.  7  H.  L.,  S18,  itu 
not  an  authori^. 

Mr.  JwrifesBrettiOneof  the  Judges  summoned 
by  the  House  of  Lcvds  to  give  an  opinion  u 
the  case,  said,  among  other  things:  "Wlui| 
men  of  ordinary  care  and  skill  would  or  wouio 
not  do  under  certain  circumstances,  is  matter  of 
experience,  and  so  of  fact,  which  a  jury  only 
ought  to  determine.  It  seems  to  me  that  it  'ffu' 
aid  the  consideration  of  what  is  the  propofiinon 
or  rule  of  law  which  is  to  govern  the  detenul- 
nation  a  judge  whether  there  is  or  is  not  evi- 
dence fit  to  oe  left  to  a  jury,  to  consider  what 
duty  with  repud  to  facts  is  cast  upon  the  judge 
after  the  jury  tuts  found  a  verdict.  He  must,  un- 
doubtedly, determine  whether  the  verdict  w 
against  the  weight  of  the  evidence.  Here,  agaiDi 
1  thhik  that  a  definite  rule  of  conduct,  or  in 
other  words,  a  definite  proposition  for  legal  af^ 
plication,  which  is,  I  think,  a  proposiuon  or 
law,  tobeappliedtothefactsinevidence.sho''^ 
be  laid  down.  That  proposition  caimot  w 
whether  the  judge  ane^  in  opinion  with  toe 
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If  BO,  the  jud^  has  left  to  the  Juiy  evi- 
which  he  has  luresdy  decided  to  be  such 
« it  is  not  unreascHiable  to  act  upon,  and  jet 
wltea  it  is  acted  ou  he  overrules  it.  I  do  not 
9etk  here  of  the  cases  in  which  a  judee  m&y, 
for  piecautioo's  sake,  leave  matter  to  the  juir, 
TBHrvinjr  for  more  careful  consideration  bv  toe 
court  the  question  whether  there  was  evidence 
lit  to  be  left  to  the  jury.  The  proposition  or 
rule  of  amduct  to  be  applied  to  the  conaidera- 
tioa  of  the  verdict,  seems  to  me  to  be  identical 
with  that  to  be  applied  to  the  evidence  before 
ksTing  tlie  case  to  the  jury.  It  is,  again,  not 
whether  the  judge  would  have  dedded  in  the 
IUIK  war,  but  wbMher  the  verdict  is  such  as 
rassmable  and  fair  men  might  not  unfairlv  ar- 
rive st,  ot,  in  other  words,  whether  the  decision 
ia  nch  as  would  be  cleariy  wrong  in  the  judg- 
ment of  the  great  majority  of  ordinarily  reaaon- 
aUe  and  fair  men." 

The  following  named  cases  cited  by  the  de- 
tendsQt,  namely:  Pemitylmnia  BailToad  Co.  v. 
Ue€ttix.,SAp&.  St.,  818;  OantaUt  v.  Nm 
Tork  A  Harlem  Saiiroad  Co.,  88  N.  Y.,  440; 
CUeago,  S.  T.  P.  R.  B.  Co.  v.  Dingjiian.  1 
III  App.,  162;  Bancroft  v.  Botton  A  WoTcetter 
I B.  Corp.,  97  Mass.,  275,  in  so  far  as  the  facts 
were  Btmiisr  to  tboee  in  the  case  at  bar,  aie  anal- 
<^us,  and  seem  to  support  the  position  taken 
l^tbedefoiduit.  But  as  the  facts  and  circum- 
ttonces  in  cases  of  this  aont  are  so  well  nigh  in- 
Saile  fai  tiieir  variety,  and  as  each  case  must 
depend  almost  entirely  upon  the  facts  which 
ipptar  in  connection  therewith,  authorities, 
however  pertinent,  are  useful  mainly  only  in  so 
fu  u  they  settle  general  propoeittons  of  law, 
ud  asBist  the  court  in  applying  these  proposi* 
tkna  to  the  particular  facts  of  the  case  before 
it.  While,  therefore,  not  assumlne  to  say  that 
the  Iiv  asai^licable  to  the  focts  m  said  cases 
n^Kctivety  was  not  correctly  enuociated,  still 
we  are  not  prepared  to  say  that  the  law  is  bo  ap- 
plicable to  the  facts  In  the  case  at  bar  sato  con- 
ttoi  in  the  decision  thereof. 

The  second  ground  upon  which  the  defend- 
ut  aaka  for  a  new  trial  is,  that  the  damages 
found  by  the  jurr  are  excessive.  This  ground 
*tB  Dot  urged,  however,  at  the  hearing;  and 
(Ten  if  it  had  been,  we  do  not  think  the  court 
could  properly  say  that  under  the  evidence  as 
^  the  extent  and  permanency  of  the  injury  the 
jury  was  influenoed  by  passion,  partiality  or 
prejudice  in  assessing  tne  damages,  or  that  the 
unoont  is  bo  manifestly  excessive  and  unreason- 
able as  to  warrant  the  mterference  of  the  court. 
See,  Sedgwick,  Measure  Damages,  6th  ed., 
'8a-764  and  notea  ;  HiUiard,  New  'Trials,  2d  ed. , 
%%2,3,  8a,  and  notes.  The  petition 
fw  a  new  trial  must  be  disnussed. 


Zechariah  CHAF£E,  Flff., 

V. 

William  8PRAGUE. 

1.  At  the  hearing  of  a  plaintlflTe  petition 
wr  a  uw  trial  of  an  action  of  ejectment 
OQ  the  ground  that  the  Terdiet  wm 
"caiast  the  erldanee.  it  appeared  that 
the  only  evidence  on  the  record  and  al- 
lowed by  ttie  justice  presiding  at  the  trial 
1. 1 
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related  to  the  defendant's  possession.  The 
time  preeeribed  for  the  allowance  of 
evidenoe  under  the  48th  role  of  praetioe 

at  law  had  expired. 

2.  Held.that  the  plaintiff  could  not  amend 
the  allowed  statement  of  evidence  by  affi- 
davits setting  forth  what  the  other  evi- 
dence in  the  ease  was  and  showing  that 
the  only  nuitter  mbmitted  to  the  jury 
by  the  presiding  justloewM  the  question 
of  poseesaion. 

8.  Held,  further,  that  the  plmlntilF  was 
entitled  to  show  to  the  court  bv  proof 
that  the  only  question  submittea  to  the 
jury  was  that  of  the  defbndaat's  posses- 
sion. 

4.  Heid»f urtber,  it  being  shown  by  affida- 
vits that  the  presiding  justice  ruled  as 
matter  of  Iaw  In  the  puuntilTs  fkvor  on 
all  questions  save  that  of  posseesion,  which 
was  alone  submitted  to  the  jury,  that  the 
court  would  consider  the  petition  for  a 
new  trial  on  the  allowed  evidence. 

(Washington  • —  Provldenoe.  July  18,  USB.) 

PLAINTIFFS  petition  for  a  new  trial. 
The  facte  are  fully  set  forth  in  the  opinion. 
MetKTt.  Bei^MslB  M.  Thurston^Charles 
Hart,  JTajnes  Tillins'hMt  and  C.  Frank 
Parkhnrst,for  pl^ofl. 

Mem-t.  AbraJsasB  Pa^no*  EUsha  C. 
Clarke  and  Aoc^ew  B.  Patton,  for  ^ 
fendant 

Mr.  Juttiee  Tillinghast  delivered  the  opin- 
ion of  the  court: 

Tbia  is  a  petition  for  a  new  trial  preferred  by 
the  plaintiff  on  the  ground  that  the  verdict  u 
against  the  evidence.  The  action  Is  ejectment 
to  recover  possesdon  of  the  premises  known  as 
Cantmchet,  in  South  EingstowD,  and  was  tried 
in  the  Court  of  ConunonTleas  sitting  at  West- 
erly on  the  18th  and  19th  days  of  January, 
1888,  and  resulted  in  a  verdict  for  the  defend- 
ant 

The  first  question  which  we  are  called  to  pass 
upon  is, -whether  the  statement  of  evidence  al- 
lowed by  the  judge  below  and  brought  upon 
the  record  is  sufficient  to  give  the  court  juris- 
diction to  hear  the  petition.  The  48th  rule  of 
practice  provides  asfoUowa,  viz.  :  "  Motions 
or  petitions  for  a  new  trial  founded  on  any  al- 
leged error  in  the  rulings  or  charge  of  the 
court,  or  upon  the  ground  that  the  verdict  Is 
against  evidence,  shall  be  accompanied  by  or 
contain  a  written  statement  of  the  portion  of 
the  char^  or  of  the  rulings  complamed  of,  or 
of  the  evidence,  in  substance,  against  which  it 
is  complained  the  verdict  has  been  rendered; 
which  statement  shall  have  been  presented  to 
the  judge  trying  the  cause  within  five  days  of 
the  time  of  verdict  rendered,  for  his  allowance, 
If  the  court  shall  so  long  continue  in  session; 
and  if  not,  during  the  session  of  the  court,  un- 
less a  further  time  be  by  him,  upon  motionand 
for  cause  shown,  specially  ^ven,  and  no  mo- 
tion or  petition  for  a  new  trial  for  the  causes 
aforesaid  shall  be  heard,  imless  the  same  shall 
have  been  presented  for  allowance  as  aforesaid, 
and,  excepting  cases  of  death,  removal  or  disa- 
bilitv,  allowed  in  writing  by  the  judge  who  has 
tried  the  same."  ^  > 
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Within  the  time  given  by  the  JudKe  below, 
in  this  case,  after  verdict  rendered,  the  plaint- 
iff presented,  for  allowance,  a  steno^phic  re- 
port of  Aat  part  of  the  evidence  which  related 
to  the  defendant's  beine  in  posseasion  of  the 
premises  described  in  me  ^daraUon  at  and 
before  the  date  of  the  plaintiff's  writ.  This  re- 
port or  statement  was  allowed  by  the  Judge  and 
Is  a  part  of  the  record  in  the  case.  That  part 
of  the  evidence  submitted  at  the  jury  trial, 
which  related  to  the  other  branches  of  the  case, 
namely:  title  and  the  right  to  immediate  pos- 
session In  the  plaintiff,  was  not  presented  for 
allowance  and  is  not,  therefore,  a  part  of  the 
record. 

At  the  first  hearing  in  this  court,  it  being 
suggested  by  defendant's  counsel  that  the  state- 
ment of  evidence  on  file  was  not  and  did  not 
purport  to  be  a  full  and  complete  report  of  all 
the  evidence  submitted  at  the  jury  trial,  but 
only  of  that  part  bearing  upon  the  question  of 
possessioD  by  defendant,  the  court  declined  to 
proceed  wiu  the  trial  on  the  ground  that  so 
far  as  the  record  appeared  the  jury  might  have 
decided  the  case  upon  one  of  the  other  issues 
raised  bv  the  pleadings  and  not  upon  the  one 
invoWea  in  the  testimony  presented,  there  be- 
ing nothing  then  before  the  court  to  show  that 
thu  was  the  only  Issue  which  was  left  to  them 
to  decide. 

The  plaintiff's  counsel  then  applied  to  the 
Judge  below  to  allow  all  of  the  evidence  sub- 
mitted at  tlie  jury  trial,  a  complete  stenograph- 
ic report  thereof,  together  with  the  charge  and 
rulings  of  the  court,  etc. ,  being  preseDted  to 
him  for  this  purpose.  This  he  declined  to  do 
on  the  ground  that  he  then  was  without  au- 
thority under  said  rule  of  practice,  the  five 
days  having  long  since  elapsed,  lliereupon, 
the  plaintiff  filea  affidavits  setting  forth  what 
the  other  evidence  in  the  case  was,  and  also 
setting  forth  the  fact  thatthe  only  tjuestion  sub- 
mitted to  the  jury  was  the  one  relating  to  posses- 
sion by  the  defendant,  the  court  having  ruled  as 
matter  of  law  that  the  plaintiff  was  entitled  to  re- 
cover on  the  other  issues  raised  in  the  case.  He 
now  asks  the  court  to  allow  bim  to  amend  the 
original  statementof  evidence  by  tiiese  affidavits. 
This  we  cannot  do  under  the  rule  as  heretofore 
construed  by  this  court.  Potter  v.  Pa^lford,  3 
R.  I.,  162,  169;  Olnay.  Receiver,  v.  ChaOsey,  7 
a  I.,  224,  229;  Peck  v.  ParkU,  8  R.  I.,  364. 

He  claims,  howevor,  that  even  if  not  pennit- 
ted  to  amend  his  statement  of  the  evidence  in 
this  way,  he  has  a  right  to  show  by  proof  that 
as  a  matter  of  fact  the  only  question  which  was 
submilted  to  the  jury  was  mat  relating  to  the 
defendant's  possession  of  the  premises  in  dis- 
pute; and  that,  having  proved  this,  the  court 
has  jurisdiction  to  hear  his  petition  for  a  new 
trial,  because  he  thus  brings  himself  clearly 
within  the  rule. 

We  think  this  position  is  w^  taken.  The 
rule  does  not  require  aU  of  the  evidence  offered 
Id  a  case  to  be  incorporated  in  the  statement, 
but  only  "The  portion*  *  *  of  the  evi- 
dence, in  substance,  against  which  it  is  com- 
plained the  verdict  has  been  rendered."  And 
the  rule  is  no  wise  infringed  upon  by  allowing 
the  petitioner  to  prove  by  affidavit  or  other- 
wise that  there  was  but  one  question  submitted 
to  the  jury,  and  also  what  that  question  was. 
In  the  case  at  bar,  the  aflQdavits  which  are  un- 
80 


disputed  show  that  the  Judge  below  instructed 
the  jurvChat,  asmattwof  law,  the  plaintiff  wa» 
entitled,  upon  tiie  evidence  to  recover,  so  &r  as 
the  questions  of  titie  and  the  right  to  immedi- 
ate poasesdon  were  conoeraed,  and  that  thtj 
need  not  condder  the  evidence  bearing  upon 
those  issues,  but  only  that  bearing  upon  the 
crueetion  of  the  defendant's  possession.  AU  of 
tne  evidence,  therefore,  which  the  jury  bad 
any  right  to  consider,  and  upon  which  they 
must  have  based  their  verdict,  is  now  before 
the  court  in  strict  accordance  wlUi  said  rule. 
There  is  no  occasion  for  the  evidoice  snlnnit- 
ted  upon  tiie  otiier  issues  to  be  l»Du^t  here,  or 
if  here  to  be  considered  by  the  court.  Itwould, 
therefore,  simply  be  an  incumbrance  to  the 
record. 

It  appearing,  then,  beyond  dispute  or  ques- 
tion, that  all  of  the  evidence  which  was  before 
the  jury  for  their  consideration  is  now  regular- 
ly brouig^t  upon  the  record  under  the  rule.  It 
only  remains  for  the  court  to  say  whether  the 
verdict  is  clearly  and  palpably  against  that  er- 
Idence.  We  entertain  no  doubt  that  it  is.  Con- 
siderable evidence  was  offered  by  the  pl^tifl 
strongly  tending  to  prove  that  the  defendaut 
was  and  long  bad  been  in  the  actual  possession 
and  control  of  the  premises  in  dispute.  One 
of  tile  pleas  filed  by  him  was  to  the  effect  that 
for  more  than  twenty  years  next  before  the  pre- 
ferring of  the  plaintiff's  writ,  the  defendsot 
and  those  from  whom  he  derived  his  titie  had 
been  in  the  uninterrupted  and  actual  possession 
of  the  premises;  and  there  was  no  evidence 
whatsoever  offered  by  the  defendant  to  the  con- 
trary. We  think  the  verdict  was  against  the 
strong  preponderance  of  tiie  evidence,  and 
thernore  ought  to  be  set  adde  and  a  new  trial 
granted. 

PetUion  ffranUd. 


iWi<«m  qf  Frank  8.  ARNOLD,  Receiver;  ia 
Fooa,  POTTBB  &  Co., 
e.  . 

PROVIDENCE  LUMBER  COMPANY. 

While  proeeedinpi  were  pending  »- 
S^aiiuit  A  and  B,  oopartnerst  for  the  ap- 
pointment of  areceiTor  of  their  property 
under  Pub.  Stat.  R.  I.,  cap.  237,  sec.  18, 
"Of  proceedings  in  insolvency,"  A  made  an 
asslgmnent  of  his  Individual  property  to 
C.  The  receiver  after  his  appomtmentp^ 
tltoned  the  court;  for  an  order  upon  A  and 
C,  requiring  them  to  join  in  a  eonver- 
anee  to  him  of  the  assl|fned  real^  and 
to  transfer  to  him  the  aaalpiecl  perton* 
alty.  . 

Held,  that  the  asBignment  was  subject 
to  the  doctxiae  of  h»  pendetu :  that  the 
petition  of  the  receiver  ahould  be  granted. 


(Provldenoe  ■ 


May  9,  1S85.} 


PETITION  for  an  order  of  the  court  Tbe 
facts  involved  are  stated  in  the  ofrinioD. 
Mr.  Frank  S.  Arnold,  pro  m  ipio. 
Mr.  Simon  S.  Lapham,  for  Proridoice 
Lumber  Co. 
Metm.  Miner  A  Boelker,  for  Eben  AUen- 
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Mr.  Jtutiee  TtlHngliaat  delivered  the  opin- 
ion of  the  court 

This  is  a  pe«itioD  filed  by  the  Beoeiver  of  the 
defendants,  praying  for  a  writ  of  attachment 
■gainst  £ben  AUen,  one  of  the  defendants,  for 
contempt  of  court  in  refusing  to  comply  with 
I  decree  thereof  in  said  case,  and  also  praylnff 
ftit  Harmrai  8.  Babcock,  Esq.,  the  asngnee  m 
said  Allen,  be  ordered  to  Join  in  a  deed  of  oon- 
T^ance  to  said  Receiver  of  the  real  estate  be- 
ktoging  to  said  Allen  at  the  time  of  the  making 
of  us  snigmnent  to  said  Babcock,  and  also  to 
dettrer  up  possession  to  him  of  all  the  personal 
tftateof  every  kind,  including  books  of  account, 
{Mpers,  evidences  of  property,  debts  and  choses 
m  action  of  said  Allen. 

The  facts  are  as  follows,  vu. :  on  the  19th 
dav  of  Febnury,  1885,  the  plaintiffs  filed  a  pe- 
tition in  equity  against  the  defendants,  under 
Pob.  Stat.  R.  L,  cap.  337,  sec.  18,  known  as 
the  Insolvency  Law,  for  the  appointment  of 
a  receiver.    This  petition  was  subsequently 

rited  and  a  decree  entered  therein  on  March 
1685,  appointing  Frank  8.  Arnold,  Esq., 
Receiver,  "To  take  possession  of  all  the  prop- 
aty,  evidences  of  property,  books,  papers, 
debU,  choses  in  action  and  estate  of  every  kind 
of  said  Providence  Lumber  Co.,  and  of  said 
JaaeBurdett  and  Eben  Allen  as  copartners  un- 
der the  firm  name  and  style  of  the  Providence 
Lumber  Company,  and  individually,  including 
mj  estate  and  property  attached  wlei^ed  upon, 
vitlihi  sixty  days  prior  to  the  finding  of  satd 
petitioD  and  remaining  unsold,  and  including 
tiso  all  estate  and  propOTty  theretofore  conveyed 
by  said  Providence  Lumber  Company,  or  by 
said  Jesse  Burdett  and  said  Eben  Allen,  or  either 
of  tbem,  in  fraud  of  the  rights  of  creditors  or 
in  fkdation  of  Uie  proTUons  of  chapter  287  of 
the  Public  Statutes,"  foUowing  subetantiaUT 
tbe  language  of  the  statute,  andcloaing  as  fcl- 
iowa:  "And  said  debtors  and  each  of  them  are 
hereby  ordered  to  turn  over  and  deliver  up  pos- 
leadon  of  all  their  af  ores^d  property  and  estate 
of  every  kind  unto  said  Receiver,  that  is  now 
in  their  possession." 

After  the  filing  and  during  the  pendency  of 
nid  petition  for  the  appointmoitoi  a  recdVer, 
the  aaid  Eben  AJlen,  under  the  advice  of  ooun- 
td,  made  and  executed  an  aadgnment  of  his 
individual  property  to  said  Hamum  S.  Babcock, 
for  the  purpose,  as  he  claims,  ot  dissolving  cer- 
tain attachments  which  had  been  made  upon 
aaid  property. 

The  defendants  had  made  a  voluntary  asslgn- 
ment  ctf  all  their  partnerBhip  imper^  and  es- 
tate to  Dexter  B.  Potter,  before  the  conunence- 
tunt  of  the  proceedinj^  against  them  by  the 
l^aintifls,  ana  before  any  attachments  had  been 
placed  upon  their  property. 

The  aaid  Eben  Allen  had  been  served  with 
the  citation  in  said  original  proceedings  before 
he  made  his  individuu  assignment  as  uoresaid. 

Theplaintiflts  contend,  first,  that  tbe  defend- 
ut  Allen,  by  voluntarily  disposing  of  his  prop- 
by  assignment  pending  said  proceedings 
■gainst  them,  has  been  guilty  of  contempt  of 
court.  The  defendants  contend  that  he  bad  a 
iigbt,notwithstanding  the  pendency  of  said  pro- 
<xedh)g8,  to  convey  his  property  m  this,  or  in 
uy  ouer  way  that  be  saw  fit;  and  that  to  hold 
to  ttie  contrary  would  result  In  a  great  hardship 
to  the  persons  against  whom  such  proceedings 
it 


are  commenced,  by  suspending  all  bualneas 
traiuactiona.  and  tying  up  all  of  their  {nopertj 
until  a  final  decree  laoufd  be  made  in  the  pco- 
oeedings. 

If  the  defendants'  position  is  tenable  it  is  prac- 
tically within  the  power  of  a  defendant  to  rai- 
der any  fOYtceedlngsagainsthimunderthlsstat- 
ute,  entirely  nugatory.  Fwhehasonly  to  dis- 
pose of  the  property  which  the  creditors  are 
seeking  to  reach,  by  making  some  sort  of  con- 
veyance thereof,  pending  the  proceedings 
against  him,  and  thereby  leaves  absolutely  not- 
ing for  the  final  decree  to  operate  upon.  This 
would  be,  at  once,  s  fraud,  both  upon  tbe  cred- 
itors and  upon  tbe  law.  It  would  be  allowing 
creditors  to  pursue  the  shadow  only,  while  tbe 
real  thing  sought  would  constantly  elude  thdr 


e  think  that  the  position  taken  by  the  de- 
fendants is  untenable,  and  that  the  doctrine  of 
tit  pendent  is  clearly  applicable  to  the  proceed- 
ings, namely:  that  the  voluntary  alienation  of 
property  pending  a  suit,  by  a  defendant  there- 
m,  IS  not  permitted  to  affect  the  rights  of  the 
parties  to  the  suit;  and  also,  that  every  person 
purcha8ing.pmd!0n£0  Ute  is  treated  as  a  purt^aser 
with  notice  and  is  subject  to  all  the  equities  of 
the  persons  under  whom  he  claims  in  privity. 
Murray  V.  Ljflbum,  2  Johns.  Ch.,  441,  440: 
Brightman  v.  Brightman,  1  R.  L,  112,  119; 
Sedgwick  v.  Clmeland,  7  Paige,  287 ;  Norton  v. 
.fl!frp«,  &S Conn., 260,  and casesdted;  HarmonT. 
Byratn't  Admr.,  11  W.  Ya.,  611 ;  Murray  t. 
Battou,  1  Johns.  Ch. ,  S66, 677,  681 ;  Lavirence  t. 
Lans,^lM.,  864;  Zemv.  HoMlerigg,  11  Ind.,448; 
see,  also,  Story,  Eq.  PI.,  §§  166,  851;  1  Stoiy, 
Eo.  Jur.  8  406. 

The  defendants  also  contend  that  even  if  the  ' 
court  shall  bold  that  said  conveyance  was  wrong- 
ful on  the  part  of  said  Allen,  and  constituted  a 
contempt  of  court,  yet  the  court  has  no  juris- 
diction under  the  proceedings  instituted,  to  order 
said  Babcock  to  join  with  said  Allen  in  a  deed 
of  conveyance  oi  said  assigned  property,  to  the 
Receiver,  said  Babcock  not  being  a  party  to  said 
original  proceedings;  and  further,  because  the 
property  of  the  defendants  not  being  espedally 
described  in  the  original  proceedings,  ttie  doc- 
trine of  ttopmdnuwesnotapply,  soastobind 
him.  They  also  urge  that  tbe  prooeedings  against 
s^d  Babcock  should  be  by  bill  In  equity  or  ac- 
tion at  law,  and  not  in  the  manner  instituted. 

We  do  not  think  that  either  of  these  positions 
is  tenable.  It  is  true  that  the  assignee  of  said 
Allen  has  not  been  made  a  party  to  the  original 
proceedings;  nor  is  there  any  occasion,  that  we 
can  see,  for  making  him  a  party  thereto,  nor 
for  fi  ling  a  bill  agamst  him  to  compel  a  convey- 
ance; formanifaMly,  if  this  were  done,  he  could 
not  be  heard  to  urge  any  defense  or  equity 
whatever  in  his  behau,  for  he  has  none.  Neither 
could  he  make  any  possible  answer  that  would 
give  him  a  moment's  standing  in  a  court  of 
equity.  He  has  been  made  a  party  to  ihU  pro- 
ceeding and  has  appeared  before  the  court  and 
been  heard  as  such;  and  he  does  not  claim  to 
have  any  interest  in  or  right  of  control  over  the 
property  conveyed,  except  by  virtue  of  the  said 
assignment  maide  to  Mm  under  the  circum- 
stances aforesaid. 

Furthermore,  it  is  not  a  case  in  which  the 
titie  has  been  transferred  pendente  lite,  by  op- 
eration of  law,  as  in  baniaiq>tc;y  proeeedings.  i 
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where  the  assignee  must  be  made  a  party  before 
the  suit  can  proceed.  But  it  is  a  case  where, 
by  the  mere  voluntary  act  of  the  defeudant, 
pending  proceedings  against  him  for  the  re- 
ooveiT  of  the  very  property  in  question,  he  has 
transferred  that  property  to  another,  who  also, 
at  the  time,  knew,<d,jilthough  not  a  party  to 
said  proceedings.'  We  think,  therefore,  that 
what  has  been  said  with  regard  to  the  debtor 
applies  with  equal  force  to  the  assignee  who 
has  been  made  such  pending  said  proceedings 
against  the  insolvents.  To  allow  him  to  take 
and  hold  possession  of  the  debtor's  property  in 
this  way,  with  power,  as  he  manifestly  would 
have,  to  agfliu  dispose  of  it,  would  defeat  the 
main  purpose  and  object  of  the  law.  For  the 
person  in  possession  oi  the  property  would  have 
only  to  re-assign  or  otherwise  convey  it,  pend- 
ing proceedings  against  him,  and  before  final 
decree,  and  then  say  that  it  was  beyond  his 

Eower  to  turn  it  over  to  the  Receiver,  and  thus 
eep  the  creditors  in  a  fruitless  chase  after  that 
which  the  law  intends  they  shall  have  with  the 
least  possible  dela^. 

Ajb  to  the  objection  that  ibe  property  was  not 
sufficiently  described  in  the  OTiginal  proceed- 
ings against  the  defendants,  so  as  to  affect  it 
with  the  doctrine  of  li*  pendens,  we  think  it  is 
enough  to  reply  that  although  the  defendants' 
property  was  not  specifically  described  and 
itemizea  therein,  yet  from  the  veir  nature  and 
object  of  the  proceedings  it  must  nave  been  ap- 
parent to  everybody  that  they  were  intended 
to  in  dude  and  cover  all  of  the  defendants'  prop- 
erty of  every  sort  and  kind,  and  however  de- 
scribed, except  what  was  exempt  by  law;  and 
we  must  hold  that  after  the  filing  of  such  a 
proceeding,  all  persons  who  deal  with  the  in- 
solvent debtors  concerning  any  of  their  prop- 
erty, do  so  at  their  own  risk.  "The  princ^le 
of  mpendeiuf'  a&j  the  court  in  Lewis  v.  Mew, 
1  Strob.  Eq.,  180,  18S,  "Is  that  the  specific 
property  must  be  so  pointed  out  by  the  pro- 
cee&ngs  as  to  warn  the  whole  world  that  ttiey 
meddle  with  it  at  their  peril."  We  think  that 
the  property  of  the  defendants  was  so  pointed 
out  by  tJie  original  proceedings  in  this  case. 
The  prayer  of  the  petition  was '  'That  a  receiver 
of  the  property,  books,  papers,  debts,  chosesin 
action  and  estate  of  every  kind  of  said  Burdett 
and  Allen,  both  as  copartners  as  aforesaid,  and 
individually,  may  be  appointed."  This  was 
sufficient,  we  think,  to  put  all  purchasers  upon 
their  guard,  and  a  fortiori  one  who  took  a  con- 
Teyancc  in  the  manner  aforesaid. 

The  prayer  of  the  petitioner,  in  so  far  as  it 
asks  that  said  Allen  and  Babcock  be  ordered  to 
join  in  a  deed  of  the  real  estate  to  the  Receiver, 
and  that  s^d  Babcock  be  ordered  to  deliver  up 
to  him  the  personal  estate  of  said  Allen  now  in 
the  hands  and  possession  of  said  Babcock,  is 
granted. 

The  petitioner  does  not  ask  for  any  further 
relief  at  the  present  time. 
Order  aeeordinglp. 


C.  F.  HERRE8H0FP«(a/., 

V. 

Benjamin  TRIPP^  City  Treasurer  of  the  Citt 
OF  Peotidencb. 

In  trespass  for  mesne  profits  two  leues 
oSertA  m  •ridenoe  by  the  plaintiff  to 

8d 


show  the  rental  Tslne  of  the  prevdaea 

and  the  time  when  he  obtained  poesessiou 
were  excluded  by  the  presiding  Justice. 
The  plaintiff  petitioned  for  a  new  trial. 
The  record  of  the  eje<!tmeiit  anit  had 
been  put  in.  The  lessee  of  one  of  the  leas- 
ee had  testified  as  to  his  rent  and  the  peti- 
tion did  not  set  out  the  rent  reserved  In 
the  other  lease. 

Held,  that  the  petition  did  not  show 
that  the  plaintiff  wm  liHnred  by  the  ex- 
clusion of  the  deeds  and  should  not  be 
granted. 

In  such  action  plaintiff  cannot  recover 
counsel  fees  and  en>ense6  paid  out  in  the 
ejeetment  snlt*  and^ 

Punitive  damaves  are  allowed  only 
when  the  defendant  has  shown  malice  or 
badfiUth. 

Caaaea  of  Action  aeeme  when  the 
trespasses  are  committed  and  a  recov- 
ery can  only  be  had  for  such  time  as  lies 
within  the  limits  of  the  statute  of  limi- 
tations. 

(Provtdoioe  Jnl7S,U8ft.) 

PLAINTIFFS'  petition  for  a  new  trial. 
Mr.  Amasa  M.  Eaton,  for  plaintiffs: 
In  an  action  for  mesne  profits  the  jury  mar 
award  extra  or  exemplary  damages.  Ooodtim 
v.  Toombs,  8  Wils.,  118,  181;  DMsejfY.  Oaborn, 
4  Cow.,  829,  888;  LessK  of  Brown  OaUomai, 
Peters  (C.  C),  291,  800,  by  Washington, 
Draed  v.  Man,  Barr  (Pa.),  271,  276;  1  Sedg. 
Damages,  251 ;  'Tyler,  Ejectment,  84B;  see,also, 
».  to  Oliver's  Precedents,  p.  747. 

Where  circumstances  of  malicious  aggrava- 
tion are  proved,  the  jury  may  rive  vindictive 
or  exemplary  damages.  1  Sedg.  Damages,  260; 
WiUiamSY.  Gurrie,  1  Com.  B.,  847;  Moee^  v. 
Hemey,  8  Taunt.,  448;  JVfWn*  v.  TowU,  48 N. 
H.,  220;  StiUweUv.  Bamett,  60  111.,  210. 

In  actions  of  tresmiss,  such  damages  may  be 
given.  Day  v.  Woodwarth,  18  How.,  868; 
OreentilU  &  C.  S.  Co.  v.  RirUou),  14  Rich,  287; 
Douty  V.  Bird,  60  Pa.  St.,  48. 

So,  consequential  damages  are  allowed  for 
interruption  to  use  of  a  imU  by  the  loss  of  a 
dam.    White  t.  Mosdy.  8  Pick,  856. 

As  to  the  bar  of  the  statute  of  limitations, 
there  was  no  cause  of  action,  and  no  right  to 
mesne  profits  until  the  determination  of  the  title 
in  the  suit  of  ejectment.  0.  v.  Gaines,  15 
Wall.,  624,  683  (XXI.,  Law.  ed.,  215,  219.) 

Mr.  Nicholas  Van  Slyek,  City  Solieitor, 
f or  def eudantB,  died.  Wood's  M^iie,  Dam- 
ages. 

Mr.  CA^JtM^uvDarfee,  delivered  the  f^^- 

ion  of  the  court : 

This  is  trespass  for  the  mesne  profits  of  land 
recovered  In  ejectment  from  the  City  of  Provi- 
dence. The  case  was  tried  in  this  court  at  the 
October  Term,  1884,  the  trial  resulting  in  a 
verdict  for  the  plahitiffs  for  $675.  The  plahit- 
iff  s  petition  for  a  new  trial  for  errors  in  rulings 
and  on  the  groxmd  that  the  verdict  was  agtdnst 
the  evidence  and  the  weight  thereof. 

F^rat.  The  first  error  alleged  is  the  exclusion 
of  two  leases  of  the  premises,  the  mesne  profits 
of  which  were  sued  for,  dated  February  Ist, 
1888,  and  given  by  the  ^i^n^fTs  tq  former  ten- 
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lata  of  the  City  of  Proridence.  The  leases 
were  offered  to  prove  the  rental  value  of  the 
premises  and  the  date  at  which  the  plaintifls 
obtained  possession.  The  lessee  in  one  of  the 
leases,  however,had  already  testified  to  the  rent 
which  be  paid,  before  the  lease  was  offered  in 
evidence,  and  the  petition  does  not  show  what 
roit  was  reserved  in  the  other  lease.  The  peti- 
tkin,  thenfore,  does  not  show  that  the  plaiotifla 
have  be^  injured  in  this  respect  by  the  exclu- 
aon.  Itdoes  not  appear  that  the  date  of  the  lease 
shows  the  time  when  the  plaintiffs  obtained 
poasessioQ,  for  possessioD  may  have  been  ob- 
tained sometime  before  the  leaw  was  given, 
lie  petition  sbowathat  the  record  Id  the  eject- 
ment snit  wbereiD  the  plaintiff  recovered  the 
premises  was  put  in  and  also  the  accounts  of  the 
ci^  diowin^  the  amounts  and  dates  of  all  sums 
pud  to  the  city  by  said  lessees  while  they  paid 
rent  for  the  lots  they  occupied.  One  of  the 
leasees,  called  as  a  witness  by  the  plaintiffs, 
testified  that  he  paid  the  ciQ"  $60  a  year  until 
theplaiatifls  got  possession  of  tiie  premises. 

The  time  iras,  uierefore,  fixed  independeqtly 
of  the  lease.  We  do  not  think  anew  tnal  should 
be  nanted  on  thia  first  ground. 

Seamd.  The  second  error  alleged  is  the  ez- 
chision  of  the  testimony  offered  to  prove  the 
expenses  incurred  for  counsel  fees  and  for  serv- 
w  of  engineer  in  examining  records  and 
makiDe  plat,  etc. ,  in  the  ejectment  suit.  The 
Engliu^  rule  is  that  the  plaintiff  in  trespass 
for  mane  profits  may  recover,  as  [uut  of  his 
damages, the  costs  of  the  ejectment  suitas taxed, 
Int  not  beyond  the  taxation  when  they  are 
taxed.  Do«  v.  Bare,  2  Dowl.  (P.  C);  245;  Doe 
V.  Darit,  1  Esp.,  868;  Doey.  PiUiter,  18  M.  & 
W.,  47;  Mayne,  Damages,  by  Wood,  *898. 

In  AlexaTider  v.  Herr,  11  Pa.  St.,  587,  Oib- 
Km,  C.  J.,  said:  "Costs  of  a  previous  action 
have  doubtless  been  recovered,  but  It  is  by  no 
means  certain  that  counsel  fees  and  compensa- 
tioa  for  expense  and  trouble,  have  been  treated 
much.  In  England  the  costs  of  an  attorney 
proper  are  different  things;  and  if  more  was 
Mint,  the  relaxation  of  fine  rule  has  gone  to  a 
fearful  length.  Clients  would  pay  llb»ally  out 
of  file  pockets  of  their  adversaries,  and  jurors 
would  not  weigh  their  claims  for  trouble  in 
golden  scales.  *  *  *  A  separate  suit  could 
not  lie  for  the  trouble  and  expense  of  a  previous 
one.  and  there  is  no  reason  why  they  should  be 
component  parts  of  a  cause  of  action  in  common 
wiUi  something  else." 

hi  Dee  -v.  Pierkiru,  8  B.  Mon.,  198,  dted  by 
Ae  idaintiffB,  the  conrt  held  that  a  plaintiff  in 
trespass  for  mune  profits  was  entitled  to  recover 
as  a  part  of  his  dainages  his  reasonable  counsel 
fees  and  expenses  in  the  ejectment  suit.-  The 
conrt  cite  no  authority  for  their  decision.  Such 
in  allowance  may  be  just  but  it  is  anomalous, 
there  is  no  reason  for  the  recovery  of  the 
counsel  fees  and  expenses  of  the  ejectment  suit 
which  would  not  apply  as  well  to  any  other 
wit.  If  the  plaintiiT  is  entitled  to  recover  his 
<>ooiisel  fees  and  exi>en8es  when  he  succeeds  in 
the  ejectment  suit,  why  should  not  the  defend- 
ant have  the  same  measure  of  justice  when  he 
succeeds?  We  do  not  think  the  court  erred  in 
this  matter. 

Third.  The  third  error  alleged  is  the  refusal 
4^  the  court  to  instruct  the  jurr  that  they  might 
And  exemplary  damages.  We  do  not  thmk 
s.  I. 


there  was  any  error  in  this.  Courts  which  al- 
low exemplary  or  vindictive  damages  allow  them 
only  when  the  defendant  has  acted  maliciously 
or  m  bad  faith.  In  the  case  at  bar,  there  was 
no  evidence  of  malice  or  bad  faith  on  the  part 
of  the  city.  The  fact  that  the  city  prevented 
the  plaintiffs  from  taking  posses^n  its  police 
does  not  show  malice  or  bad  faith  any  more 
than  if  it  had  done  so  by  any  other  agent  or  serv- 
ant. It  was  precisely  what  the  city  would  do 
if  it  believed  itself  the  rightful  owner.  The 
cases  cited  by  the  plaintiff  do  not  show  that  a 
plaintiff  in  trespass  for  fne«n«  profits  is  entiUed 
to  recover  exemplary  or  vindictive  damages  as 
a  matter  of  course,but  only  that  the  plaintiff  in 
such  a  case  Is  entitled  to  recover  more  than  the 
profits  actually  received  when  his  damages  ex- 
ceed such  profits. 

Fburth.  The  plaintiffs  contend  that  the  stat- 
ute of  limitations  does  not  apply  because  they 
could  not  sue  for  the  vienu  profits  before  tbeir 
recovery  in  the  ejectment  smt.  We  thiDk,how- 
ever,  that  the  causes  of  action  must  be  held  to 
have  accrued  when  the  trespasses  were  com- 
mitted, the  possession  relating  back  when  re- 
covered, ana  consequently  that  the  Statute  of 
limitations  must  be  held  to  be  a  bar  except  fur 
the  four  years  next  before  the  suit.  Lynch  v. 
Cm,  28  Pa.  St.,  265;  Bm  v.  JTtWM-f,  46  Pa.  St, 
15;  Morgan  v.  Varu^,  8  Wend.,  687;  Jackton 
T.  Wood,  24  Wend.,  448. 

We  are  not  satisfied  that  the  plaintljBb  are  en- 
titled to  a  new  trial  on  the  ground  that  the  ver- 
dict is  against  the  evidence. 

PtHtion  dimimed. 


Union  COMPANY  i^. 

D. 

David  WHITELY. 

The  bond  required  by  Pub.  Stat.  R.  I.^ 
cap.  220,  §  14.  from  a  defendant  who  takes 
exeeptiona  to  the  rulings  of  a  Special 
Court  of  Conanum  Pleaau  conditioned  to 
pay  "All  rent  or  other  moneys  due  or  which 
may  become  due  pending  the  action  and 
such  damage*  mnA  eoata  as  may  be 
awarded  against  him,"  covers  damages 
for  wrongxul  oceapation  even  where  The 
relation  of  landlord  and  tenant  haa  never 
existed. 

(Provldeaoe  31^X8, 1886.) 

EXCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  facts  sufficiently  appear  in  the  opinion  : 
No  briefs  were  filed  on  either  side. 
Meatrs.    Charlee  H.  Parkhurst  and 
Rathbone  Gardner,  for  plaintiff. 
Mr.  Andrew  B.  Patton,  for  defendant. 

Mr.  Chitf  Jvitiee  Durfee  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  of  debt  on  a  bond  given  by 
William  Sprague  and  Inez  Sprague,  Ms  wife, 
as  principals,  and  by  the  defenc&nt  as  surety, 
in  an  action  of  trespass  and  ejectment  brought 
by  the  plaintiff  Corporation  agidnst  said  Will- 
iam and  Inez  to  recover  posseauon  of  an  estate 
occupied  liy  them  in  the  City  of  Pzevidence.  i 
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In  the  action  of  trespass  and  ejectment  the 
plaintiff  Corporation  recoTered  jud^ent  for 
possession  ;  but  in  the  course  of  the  tnal,  which 
was  had  in  a  special  court  of  commoD  pleas, 
the  said  William  and  Inez  excepted  to  certain 
ruUnes  of  the  roedal  court  and  gave  the  bond 
in  SUK  with  a  view  to  carrying  the  case  into  the 
Supreme  Court  on  exceptions.  Accordingly 
the  case  was  carried  into  the  Supreme  Court, 
where  the  exceptions  were  overruled  and  the 
judgmeot  of  the  special  court  was  alfirmed. 
The  bond  was  given  as  required  by  Pub.  Stat. 
R.  I.  cap.  220,  and  particularly  by  %  14  of  cap. 
il20,  which  reads  as  follows,  to  wit : 

"Sec.  14.  In  case  soch  right  (t*.  e.  the  right 
to  carry  the  case  to  the  Supreme  Court  on  ex- 
ceptions) be  claimed  by  a  defendant  to  an  action 
in  such  special  court,  he  shall,  in  addition  to 
the  ordinary  bond  to  prosecute,  within  twenty- 
four  hours  as  aforesaid,  give  bond  to  the  plaint- 
iff with  sutHcient  surety  or  sureties  to  the  satis- 
faction of  such  justice,  in  such  sum  as  the  jus- 
tice may  order,  that  he  will  pay  all  rent  or  oihsr 
money»  due  or  which  may  beeoim  due  pending  the 
action,  and  such  damages  and  costs  as  may  be 
awarded  against  him." 

The  bond  was  given  with  condition  in  the 
language  of  section  14.  The  declaration  in  the 
case  at  bar  sets  forth  the  bond  and  condition 
and  asrigns  breaches  as  follows,  to  wit :  "And 
the  plaintiff  avers  that  said  William  Sprague 
ai^  Inez  Sprague  have  not  kept  and  performed 
the  condition  of  said  writing  obli,^tory  but 
have  broken  the  same  in  this ;  that  the  said 
William  Sprague  and  Inez  Sprague  or  either 
of  them  or  any  other  person  for  them  or  either  of 
them  have  not  paid  the  rent  or  any  other  moneys 
due  to  said  phuntiff  at  the  date  of  said  writing 
obligatory  or  any  part  thereof,  or  any  rent  or 
moneys  which  have  become  due  to  said  plain^ 
iff  pending  said  action,  or  such  damages  and 
costs  as  have  been  awarded  to  said  plaintiff  or 
any  part  of  the  same,"  etc.  The  defendant 
pleaded  nil  debet.  The  bill  of  exceptions  shows 
that  it  appeared  on  the  trial  of  the  case  at  bar 
Uiat  the  ntlation  of  landlord  and  tenant  had 
never  existed  between  the  plaintiff  Corporation 
and  William  and  Inez  Sprague,  but,on  the  con- 
trary, that  William  and  Inez  neld  the  estate  sued 
for  In  the  special  court  action  adversely  to  the 
plaintiff  Corporation  claiming  it  in  the  right  of 
Inez  under  an  independent  title;  whereas,  the 
plaintiff  Corporation  claimed  as  purchaser  at  a 
mortgagee's  sale  and  prosecuted  the  action  un- 
der the  8th  clause  of  Pub.  Stat.  R  L.  cap.  195, 
%  d,  which  confers  on  special  courts  jurisdiction 
of  all  actions  brought  for  the  possession  of 
lands,  tenements  and  estates  sold  under  mort- 
gage. '  The  defendant  in  the  case  at  bar  there- 
upon asked  the  court  below  to  charge  the  jury 
that  the  plaintiff,  having  failed  to  prove  that 
the  relation  of  landlord  and  tenant  existed  be- 
tween the  parties  to  the  spedal  court  action, 
had  failed  to  prove  a  breach  of  the  bond.  The 
court  refused  so  to  charge,  but  did  instruct  the 
jury  to  bring  in  a  verdict  for  the  plaintiff.  The 
question  raiwd  by  the  exceptions  is  whether  the 
court  erred.  The  defendant  contends  that  the 
bond  does  not  cover  a  clium  to  damages  for 
wrongful  occupation.  The  bond  being  in  the 
language  of  the  statute  must  be  oonstrued  as 


the  statute  should  be  construed.  The  queitiaii, 
therefore,  is,  wheth^  the  words  "dl  lentior 
other  moneys  due  or  which  may  become  due 
pending  the  action,"  as  used  in  the  statute,  m 
broad  enough  in  their  meaning  to  cover  dam- 
iWBs  Incurred  tnr  wrongful  occupation  where 
the  relation  of  landlora  and  tenant  has  nerer 
existed.  Of  course  the  word  "rent"  im^a 
the  relation  of  landlord  and  tenant,  but  the  Ian- 

giageis  "nnt  or  othermoneya  due  or  i^iehm^ 
eome  due."  The  defendant  argues  that  the 
phrase  "moneys  due  or  which  may  become 
due,"  imports  an  obligation  1^  contract,  txpnm 
or  imidi«l,  and  not  a  mere  liaUUty  to  dami^ 
for  tort.  It  is  doubtless  true  tlutt  we  oftraer 
use  the  phrase  "  moneys  due"  to  aigidfy  so  ob- 
ligation to  pay  money  under  a  contract,  or  ioi 
the  breach  of  a  contract,  than  we  do  to  signify 
a  liability  to  pay  money  by  way  of  danuga 
for  a  tort;  but,  nevertheless,  we  do  not  think  the 
phrase,  if  used  with  the  latter  signiflcstiou, 
would  be  very  much  at  fault,  since  an  obliga- 
tion to  pay  money  may  be  incurred  far  tort  ti 
well  as  by  contract.  A  statute  should  be  odd- 
strued  if  possible  so  as  to  make  it  effectual  for 
the  purposes  for  which  it  was  enacted.  Tbe 
provision  in  question  was  manifestly  intended 
for  the  security  of  parties  plaintiff;  for  with- 
out it  a  defendant  In  ejectment,  especially  if 
pecuniarily  Irresponsible,  would  be  constanllv 
resorting  to  exceptions  for  delay  so  that  penJ- 
ing  the  actions  they  might  enjoy  the  use  of  the 
premises  sued  for.  The  provision  ought,  tliere- 
fore,  to  be  construed  liberally  to  effectuate  itt 
intent ;  and  so  construing  it  we  find  no  diffi- 
culty in  holding  that  it  covers  damages  for 
wrongful  occupation  or  detention  as  well « 
rent.  Indeed,  if  we  were  to  hold  that  tbe  pro-  , 
vision  covers  only  mon^  due  by  otrntnci,  n 
should  have  to  bold  uiat  it  does  not  cow 
money  for  the  use  of  a  tenement  sued  for  pend- 
ing the  action,  where  the  suit  is  by  a  landlord 
to  eject  a  tenant  holding  over  after  the  expin- 
tion  of  his  term,  for  in  such  case  the  commence- 
ment of  the  action  terminates  the  tenancy,  sod 
the  subsequent  occupation  ia  a  treqMSB.  Birdi 
V.  Wright,  1  T.  R,  878 ;  FeathenOonhauf^  v. 
Sradshau),  1  Wend.,  184;  Joneav.  Carter.  IS 
M.  &  W.,  718 ;  RuateU  v.  Fabyan,  84  N.  H., 
318.  Evidently  such  a  construction  would  con- 
flict  with  the  plain  purpose  and  meaning  of  the 
Act  and  It,  therefore,  cannot  be  adopted. 

7%e  exeefOtone  must  be  overruied  and  the  judg- 
ment of  the  court  bOow  ajffrmed  with  eott*  qf  tM 
court,  and  the  com  ttaMfor  ehaneeriMoUon. 
Bxceptiont  oeerruled. 


1  See,  Union  Company  «.  Spnurue,  14  B.  L,  IHl 
84 
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HABRINOTON.i^., 
WAD8W0RTH. 

1.  Id  an  action  againct  a  aherUP  for 

Beg:lecting  to  arrest  opon  execution  a  sar- 
rmdflatDg  debtor;  eridaae*  of  the  latter's 
intention  to  take  the  poor  dobton*  oath, 
may  properly  be  excluded. 

8.  A  judgment  is  evidence  against  third 
penons  of  the  fact  of  its  rendition,  but  not 
of  the  facts  whi<di  were  in  Issue  between 
tte  puties  to  it. 


■July  81.  USD 


CASE,  against  the  defendant,  a  deputy-sher- 
iff, for  neglecting  to  arrest  on  an  execution 
in  favor  of  the,  plaiottif,  one  T.  upon  his  sur- 
imder  at  the  Jail. 

The  plaintiff  recovered  Judgment  against  T. 
in  an  action  of  trover.  The  judgment  record 
admitted  in  evidence  showed  that  the  property 
converted  by  T.  consisted  to  a  considerable 
otent  of  promissory  notes.  The  defendant 
ddmed  that  the  plaintiff  suffered  no  damage 
by  the  failure  to  arrest  T.,  and  introduced  evi- 
wacc  tending  to  show  that  T.  had  no  property 
and  that  the  converted  notes  were  of  no  value. 
The  court  permitted  the  plaintiff's  counsel  to 
axnmeDt  in  his  argument  to  the  Jury  upon  the 
Jodnnent  as  tendmg  to  prove  property  in  the 
haoos  of  T.  at  the  date  of  the  conversion,  and 
SB  fixing  the  value  of  the  notes  at  that  time,  and 
the  defendant  excepted. 

As  bearing  upon  the  question  of  damages, 
the  defendant  offered  to  show  that  T.  propped 
in  case  he  was  arrested,  to  apply  to  take  the 
poor  debtor's  oath,  and  that  lus  counsel  pre- 
pared an  application  for  that  purpose.  The 
evidence  was  excluded,  aad  the  defendant  ex- 
cepted. 

Mmn.  Bvma  and  Brly ye  4b  Huae*  for 

the  plaintiff. 

Bnm- 


Moan.  Cop«laad  A  JonM  and 
hui  ft  Browa.  for  the  defendant. 


Jfr.  JuaUee  Carpenter  delivered  the  opin- 
loD  of  the  court: 

If  T.  was  possessed  of  no  attachable  proper- 
ty, and  had  been  guilty  of  no  fraud,  he  was  en- 
otled  to  take  the  poor  debtors'  oath  (Gen.  Laws, 
cb.  241 ,  sees.  'M  and  87),  and  the  damages  caused 
to  the  plaintiff  by  the  defendant's  neglect  of 
duty  were  merely  nominal.  -If  itisdimcultto 
see  vhat  bearing  T's  Intention  to  apply,  or  even 
his  actual  application,  to  take  the  oath,  could 
have  upon  the  question  whether  he  was  entitled 
to  take  it;  but  if  the  evidence  might  properly 
tksve  been  received,  it  was  so  remote  that  no 
exception  lies  to  its  exclusion.  State  v.  Bailr 
nadCo.,B&J<(.  H.,  410. 

The  plaintiff's  loss  by  reason  of  the  defend- 
ant's failure  to  perform  his  duty  could  not  ex- 
ceed the  amount  of  her  Judgment  against  T. ,  of 
nMch  the  record  is  theonly  competentevidence. 
The  defendant  being  neither  a  party  nor^rivy 
to  the  Judgment,  it  is  evidence  against  him  of 
the  fact  of  its  rendition,  and  of  the  amount  for 
which  it  was  rendered  (1  OreenL  Ev.  S.,  637), 
botnoiof  the  fiuits  which  were  in  issue  between 
the  pazdes  to  it.  Between  these  parties,  it  is  no 
more  evidence  of  the  conversion  or  possession 

X.  H.  R.  R.B.,T.I.  4 


of  propertv  by  T.,  or  of  the  value  of  any  prop- 
erty by  him  converted,  than  would  be  a  like 
judgment  against  him  to  which  both  the  plaint- 
iff and  defendant  were  strangers.  Permitting 
the  plaintiff's  counsel  to  comment  to  the  jury 
upon  the  judgment  as  tending  to  show  proper- 
ty in  the  bands  of  T.,  and  as  fixing  the  value 
of  the  notes,  was  equivalent  to  a  ruling  that  the 
judgment  was  competent  evidence  of  those 
facts,  and  was  erroneous. 
Exceptwnt  nutained. 

Mr.  Juatice  Allen  did  not  sit;  the  others 
concurred. 


CLARK,  Ptff., 
SLATTON. 


A  volt  ia  Mnity  is  not  eoi 
the  bill  is  filed. 


oed  until 


-July  81, 1886.)  ' 


(HOlsborouffh- 

BILL  in  equity,  to  recover  money  verbally 
proinisea  in  support  of  a  base  ball  club. 
The  defendant,  in  his  answer,  alleges  that  there 
is  no  equity  in  the  bill;  that  the  plaintiff  has  an 
ade<^uate  remedy  at  law ,  and  sets  up  the  Statute 
of  Limitations. 

In  1877,  the  plaintiff  was  the  manager  of  a 
base  ball  club  in  Manchester.  He,  the  defend- 
ant and  three  others,  verbally  agreed  to  pay, 
each,  one  sixth  part  of  the  excess  of  the  ex- 
penses over  the  receipts  of  the  club.  The  plaint- 
iff, as  manager,  advanced  the  expenses,  and  at 
the  end  of  the  season,  in  the  fall  of  1877,  de- 
manded payment  of  the  defendant,  of  his  share 
of  the  excess  over  the  receipts,  which  the  de- 
fendant refused  to  pay.  About  the  first  of  June, 
1888,  the  plaintiff  drew  the  bill  and  sent  it  to 
the  derk,  who  notified  him  that,  by  the  rule,  it 
could  not  be  filed  and  entered  until  the  entry 
fee  was  paid.  February  12, 1884.  the  necessary 
fees  havmg  been  provided,  the  bill  Was  flled. 
and  an  order  of  notice  issued,  which  was  served 
upon  the  defendant  February  28,  1884.  The 
court  dismissed  the  bill,  ana  the  plaintiff  ex- 
cepted. 

Mr.  J.  W.  Fellow*,  for  the  plahitiff . 
Mesmra.  BuraluuB  *  Brown*  for  the  de- 
fendant. 

Mr.  JuOiee  Carpenter,  delivered  the  opin- 
ion of  the  court: 

An  action  at  law  is  in  ffeneral  regarded  as 
commenced,  so  as  to  avoid  the  Statute  of  Lim- 
itations, when  the  writ  Is  completed  with  the 
purpose  of  making  immediate  service.  But 
when  there  is  no  intention  to  have  it  served,  or 
it  cannot  be  served,  until  some  further  act  Is 
done,  the  action  is  not  deemed  to  be  commenced 
until  such  act  is  performed.  Robinvon  v.  Bur- 
leigh, 5  N.  H.,  225;  GroBetv.  TYcArnw,  BN.  H., 
587;  Hardp  v.  Carlis,  21  N.  H.,  856;  Maaon  v. 
Cheney,  47  N.  H.,  24;  Brewster  v.  Sremter,^'^ 
N.  H.,  60. 

The  same  rule  is  applicable  to  suits  in  equity. 
Leaeh  v.  Noyea,  45  W.  H.,  864. 

A  bill  In  equity  must  be  filed  in  the  clerk's 
office,  and  an  order  of  notice  obbdned,  befon 
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it  can  be  served  upon  the  defendant  Sules  11 

and  18. 

The  date  of  the  fliing  is.  therefore,  theeaiiiasit 
time  which  can  be  taken  as  the  commencement 
of  the  suit. 

The  plaintiff's  action  is  barred  by  the  Statute 
of  Llnutationa.  This  result  makes  it  unneces- 
sary to  consider  the  other  questions  raised  by 
the  case. 

Biceeptiom  oterTTuUd. 

Mr.  JutHee  Allen  did  not  dt;  the  others 
conmured. 


Michael  O'NEIL,  P^.. 

V. 

Thomas  DUNN  ^  aL,  Patrick  Barry  Claim- 
ant. 

An  acceptance  of  an  as8lfi;muent  of 
wa^ree  by  an  employs  ot  a  corporation, 
maMm  In  writing*  hy  one  who  is  not  an 
officer  of  the  corporation,  but  a  confiden- 
tial clerk  in  its  office  apparently  having 
authority  to  do  the  act,  la  not  void. 

(Hlllflborouvb  July  81, 18W.) 

FACTS  found  by  referee: 
November  27,  1888,  Dunn  was  at  work  for 
the  Nashua  Lock  Company,  the  trustee,  and  on 
that  day  made  an  assignment  of  his  wages  to 
Barry.  Barry  took  the  assignment  to  tbe  count- 
ing room  of  the  company  and  finding  one  R. 
P.  Moeely  there,  asked  him  if  be  was  the  party 
to  accept  -assignments  of  wages  made  by  per- 
sons in  the  employment  of  the  company.  Mose- 
ly  informed  Barry  thathe  was,  and  wrote  across 
the  back  of  the  assignment  tbe  following  words: 
"Accepted  November  27,  1888,  Nashua  Lock 
Company,  by  R.  P.  Mosely."  Barry  took  the 
assignment  with  this  indorsement  and  filed  it 
with  tbe  city  clerk  of  Nashua  where  the  par- 
ties reside.  The  Lock  Company  is  a  corpora- 
tion having  a  treasurer  in  Nashua,  whose  ac- 
ceptance of  such  an  assignment  would  be  good 
against  all  parties. 

Mosely  was  not  an  officer  of  the  corporation, 
but  a  clerk  holding  confidential  relations  to  the 
company,  to  such  an  extent  that  he  was  admit- 
ted to  full  knowledge  of  all  business  atEairs. 
fixing  the  price  upon  goods  for  which  he  took 
ord^;  and  was  employed  by  the  treasurer, 
with  the  assent  of  the  directors. 

At  the  pay-day  following  the  date  of  the  as- 
signment, the  treasurer  paid  Barry  tbe  wages 
due  Dunn,  and  the  same  payment  was  repeated 
at  each  succeeding  pay-day  until  tbe  service  of 
the  trustee  process  in  this  suit  upon  the  com- 
pany, May  8,  1884.  Mosely  had  no  authority 
to  accept  the  assignment  The  treasurer,  for 
aught  that  be  or  the  company  had  done,  could 
have  repudiated  it  upon  the  knowledge  of  its 
existence,  but  the  treasurer  and  the'  company 
ratified  it  after  it  was  filed  with  the  city  clerk, 
so  far  as  payingtbe  wages  to  Barry,  the  claim- 
ant, instead  of  Dunn,  the  workman,  was  a  rat- 
ification. 

The  court  ordered  the  trustee  discharged,  and 
the  pUintiff  excepted. 
Mr.  J.  B.  Parker,  forjplaintiif: 
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The  statute  in  relation  to  assignments  was 
made  for  the  creditor,  that  he  misht  have  a 
general  notice  of  the  assignment  SttfuuHi  v. 
60N.  H.,40. 

When  the  adoption  of  any  particular  form  or 
mode  is  necessary  to  confer  authority  in  the 
first  instance,  there  can  be  no  valid  radficatioo 
except  in  tbe  same  manner.  DitpaUk  ZAu  v. 
Bellamy  Co.,  12  N.  H.,  206,  282. 

The  treasurer  of  the  corporation  could  not 
delate  his  power  to  a  clerk,  as  offlcera  are  not 
the  cwporation  and  cannot  delegate  th^  pow- 
ers to  another.  GHUU  v.  BaOey.  21  N.  H. ,  ISO, 
162. 

The  statute  requires  the  assignment  to  be 
dulv  accepted  in  writing;  and  <mly  means  le- 
mlly.  PaUeraon  v.  Oreighton,  42  Me.,  867; 
PlymouiA  V.  Wareham,  136  Mass.,  475;  flolA- 
eway  v.  Beed,  137  Mass. ,  186.  . 

In  reply  to  claimant's  brief:  It  is  only  when 
a  statute  is  ambiguous  In  its  terms,  that  courts 
may  rightfully  exerdse  the  power  of  control- 
ling its  language  so  as  to  give  effect  to  what 
they  may  suppose  to  have  b^k  the  intention  of 
the  law-makers.  Wood  t.  Adtmt,  86  N.  H., 
86;  BidtoeU  v.  Whiiaker,  1  Mich..  MS;  Kodi  v. 
BridMt,  46  Hiss..  247. 

"  When  the  language  of  the  statute  is  dear 
and  leads  to  no  absurd  results,  courts  are  to  be 
governed  hy  its  ohvioiis  meaning,  and  not  ex- 
tend its  operation  because  they  suppose  the 
Legislature  may  have  intended  to  provide  a 
more  extensive  or  more  effectual  remedy." 
Wood  V.  Adamt,  86  N.  H.,  86;  Bzekiel  v.  Dix- 
on. 8  Oa.,  146;  Koch  v.  Bridget,  46  Miss.,  247. 

The  rule  of  construction  declaring  a  statute 
to  be  directory,  ought  to  be  ajmlwd  by  the 
courts  with  reluctance,  and  only  in  extraordi- 
nary cases  where  great  public  mlscbief  would 
otherwise  occur.  JToeA  t,  Briiaet,  46  JQsi., 
247. 

Mr,  C.  W.  Hoitt,  for  claimant: 
"The  Statute  of  1878,  making  all  asdgn- 
ments,  of  wages  to  be  earned,  invalid  against 
tbe  laborer's  creditors,  unless  accepted  hy  the 
employer  and  filed  in  the  town  clei^'s  ofDce, 
provided  a  my  for  general  notice  of  tiie  assign- 
ment"  RunneUa  v.  Bosquet,  60  N.  H.,  40. 

In  the  interpretation  and  construction  of  stat- 
utes, the  object  and  intent  of  the  Legislature 
are,  in  all  cases,  to  be  regarded.  Jones  v.  Qib- 
mm,  1  N.  H.,  272;  Barkers.  Wimw,46N.  H., 
124. 

Statutes  not  penal  in  their  character  should 
be  construed  liberally,  in  advancement  of  the 
object  of  tbe  Le^ature.  Kifui^  v.  HaU,  9 
N.  H.,  193. 

Even  when  there  was  confusion  in  the  spell- 
ing and  pronunciation  of  tbe  assignor's  name, 
but  no  uncertainty  as  to  tbe  fund  intended  to 
be  assigned  nor  in  the  identity  of  the  assignor. 
It  was  held  valid  against  an  attaching  crecUlor. 
OuiniM  V.  8iroi9, 124  Mass.,  164;  affirmed,  126 
Mass.,  118. 

Mr.  JvMiee  Clark  delivered  tbe  opinion  of 

the  court: 

The  only  objection  made  to  the  validity  of 
the  assignment  is,  that  it  was  not  duly  accepted. 
The  acceptance  by  Mosely  was  prima  facie  the 
acceptance  of  tbe  Lock  Company,  and  sufficient 
to  entitle  the  assignment  to  record.  He  was  a 
derk  employed  in  the  (munting  room  by  the 
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treuarer  vitli  the  assent  of  the  directors,  hold- 
ing ooDfldnitial  rdatioiis  to  the  company  and 
Rptesentiiic  it  atlts  place  of  budness,  and  hold- 
ing himseli  out  as  authorized  to  accept  assign- 
ments of  wages  of  persons  in  the  employ  of  the 
OHnpanj.  ua  acc^ting  theaesignment,  he  as- 
samed  to  act  for  the  company;  the  act  was 
wiOin  ibe  tpptaeat  scope  of  his  duties,  and  the 
(UmaBt  was  jostifled  in  nMag  upon  his  state- 
DUDt  that  he  was  authoruea  to  act  tor  the 
WHpptny.  Under  these  circomstanoefl  the  ac- 
eqituce  was  not  absolutely  void.  At  most  it 
VIS  merely  voidable,  and  until  revoked  by  the 
company,  it  was  sufficient  as  to  tliird  parties. 
WhMher  it  could  be  revoked  there  is  no  occasion 
to  consider,  as  it  was  treated  bv  the  company 
M  a  vaBd  acceptance.  The  ratmcation  by  the 
company  was  before  any  objection  had  been 
midn  or  question  ralse<f  as  to  the  validity  of  the 
•ooeptance,  and  prior  to  the  plaintifTs  attach- 
ment,  and  it  was  equivalent  to  a  prior  authori- 
ty to  the  agent:  HovAock  r.  Jjunean,  40  N. 
i,45. 

Mr.  JutUet  Bingham  did  not  sit;  the  others 
OQOcnrred. 


STATE,  ex  ret.  James  H.  Llbb^,  J^., 

V. 

James  H.  HEOIN. 

In  qao  warranto  to  determine-  the 
right  to  an  elective  ofSce  the  record  of 
the  declared  electicm  is  not  eoBclusive. 

A  person  declared  elected  and  in- 
dneted  into  office  is  a  d«  facto  officer, 
though  not  lAvfully  elected. 


(Herrlmaek- 
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INFORMATION,  in  the  nature  of  a  mo  war- 
rarUo  filed  by  the  Attomey-Oeneral  at  the 
idation  of  James  H.  Libbey  to  determine  the 
ririit  of  the  defendant  to  the  office  of  pruden- 
tial committee  of  School  District  No.  3,  in 
Hooksett.    Facts  found  by  a  referee. 

The  record  of  the  school'  meeting,  held 
VbbAi  7, 1886,  shows  that  the  defendant  had  a 
^orality  of  rotes  and  was  elected.  Upon  evi- 
dence tendinff  to  show  how  individuals  voted, 
received  gut^sctto  the  defendant's  exception, 
and  upon  other  evidence,  it  was  found  that  the 
rdator  had  a  plurali^  of  votes  and  was  elected. 
The  defendant  assumed  the  duties  of  the  office, 
ind  about  April  1  hired  a  competrat  teacher 
(or  the  year  at  a  stipulated  salary.  The  rdator 
and  the  defendant  are  equally  suitable  to  fill 
thet^ce. 

Matn.  Chaee  and  Streeter,  for  plaintiff: 
In  proceedings  by  quo  toarranto  the  court  is 
not  nlled  upon  to  perform  the  duty  of  can- 
wsing  the  votes  as  in  Osgood  v.  Jonet,  60  N. 
U.,  273;  but  the  judicial  duty  of  determining 


the  title  to  the  office  is  inquestion,  as  inM^- 
ney-Omeral-v.  Golbum,  Hillsborough  County, 
March  Term,  1882,  and  while  in  performing 
the  former  duty  they  will  uot  go  oehind  the 
returns,  they  must  do  so  oftentimes  in  perform- 
ing the  latter.  High,  Eztr.  Legal  Bern.,  sees. 
6{»,  689,  760;  Cooler,  Const.  Um.,  6S5;  Oagood 
V.  Jone9,  60  N.  H.,  283,  MS. 

There  is  a  distinction  between  a  case  brought 
fm  the  complaint  upon  relation  of  a  private 
person,  as  in  State  v.  Mmd,  66  Vt.,  868,  and  a 
case  brought  on  information  filed  by  the  At- 
tomey-Qeneral  himself.  In  the  latter  case  the 
court  has  no  power  to  dispense  with  the  law 
applicable,  on  its  trial,  or  to  refuse  to  enforce 
the  law.  State  v.  Bnmn,  5  R  I.,  1  Hlg^  Ex- 
tra Rem.,  sees.  606,  707,  781,  etaeq. 

Mmn.  OeflTood  and  Preecott,  fordefaid- 
ant 

Mr.  JusHee  Carpenter  delivered  the  opin- 
ion of  the  court: 

Upon  the  question  which  of  the  parties  re- 
ceived a  plurality  of  votes  for  the  office,  the 
record  of  the  declared  vote  is,  in  this  suit,  mere- 
ly evidence.  If  the  record  of  the  declaration 
of  the  moderator  in  the  case  of  town  and  scbocd 
district  officers  and  of  the  canvassing  board  ap 
pointed  by  law  in  the  case  of  other  officers 
were  conclusive,  this  proceeding  could  never 
be  maintained  to  test  the  right  to  an  elective 
office.  It  cannot  be  institute  until  possession 
of  the  office  is  taken  (Osgood  v.  Jone$,  60  N. 
H.,  282);  and  no  one  can  t^  possession  until 
his  election  Is  declared.  The  exception  to  the 
reception  of  evidence  outside  the  record  must 
be  overruled.   People  v.  Vail,  20  Wend.,  12. 

Whether  there  may  be  cases  in  which  the 
law  does  not  require  an  ii^ormation  to  be  is- 
sued or  the  writ  to  be  granted,  although  it  ap- 
pears that  the  defendant  is  not  entitlra  to  the 
office,  as  where  a  determination  of  the  proceed- 
ings cannot  be  reached  until  after  the  expira- 
tion of  the  term  of  office,  or  where  greater  pub- 
lic mischief  would  done  by  granting  than 
\ys  refusing  the  writ  {People  v.  Sweeting,  2 
Johns.,  186;  People  v.  Loomia,  8  Wend.,  396; 
Commonvmlth  v.  Athearn,  3  Mass.,  285;  How- 
ard V.  Gage,  6  Mass.,  462;  State  v.  Jacobs,  17 
Ohio,  148;  State  v.  Sehnitrrie,  6  Rich.  (8.  C.)^ 
SOT;  King  v.  Parry,  6  Ad.  &  E.,  810;  State  v. 
Mead,  66  Vt,  868;  SkOey.  Tolan,  33  N.  J., 
196;  Ommon'oeaUhY.  Jones,  12  Pa.  St..  366); 
is  a  question  not  necessary  to  be  considered. 
No  sufficient  reason  here  appears  why  the  de- 
fendant should  not  be  removed.  He  was  not 
and  the  relator  was  lawfully  elected;  a  part 
only  of  the  terra  of  office  has  expired,  and  no 

gibllc  mischief  can  result  from  the  removal, 
y  virtue  of  his  declared  election  and  induc- 
tion into  the  office,  the  defendant  became,  and 
,  until  judgment  rendered,  will  remain  a  ^fac- 
to officer.  His  official  acts  are  valid.  His  con- 
tract with  the  teacher,  if  made  in  good  faith  by 
both  parties,  will  have  the  same  force  and  va- 


NOR.— A  oerttftoate  of  election  Is  only  prima 
^cfedvfdebce  of  Uie  eteotlon  of  the  party  boldinflr 
tt.  Itdoeaiioti»eclncleoollatarialinqaiiT.lntotbe 
£OT>eetiuaB  or  lesalftr  of  the  oanvaas.  People  v. 
Tbatdter,  1  Hiomp.  *  Oo..  lao ;  Knst  v.  Gott. 

TtB  rotum  of  the  comity  board  ie  not  oooolualve. 
Twnla  T.  Tan  Cleve.  1  Hioh.,  aitt. 

Tie  acta  of  an  offloer  AtSaeio.  are  valid  as  respects 
nepobUeaod  as  to  the  rights  of  third  persons. 

X.H. 


Tbey  are  not  assailable  in  collaterlaJ  proceedloira 
Bean  v.  Thompson,  19  N.  H.,  280;  Dolao  t.  PeopTe, 
«  N.  Y.,  «fe  Pepin  v.  Lachmmeyer,  45  N.  T.,  8K ; 
Lambert  v.  People,  6  Abb.  ]N.  C),  IK  ;  Lambert  v. 
People,  U  How.  Pr.,  61S:  Uorsan  v.  Quaokenbuah. 
SSBarb.,79:  People  v.  Cook,  8N.  Y.,OT. 

The  prooeedioff  by  mo  irammto  Is  an  aotioo  of  a 
clvU,  not  of  a  cnnunal  nature.  People-^.  COok,  8. 
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liditj  as  if  the  Judgment  in  this  case  were  for  | 
the  defendant.  The  prudential  committee  is 
charged  with  various  duties  besides  the  em- 
ployment of  teachers  (Oen.  Laws,  ch.  86,  s.  27; 
eh.  87.  s.  14;  ch.  88,  a.  16;  ch.  01,  ss.  1  and  2), 
all  of  which  may  as  well  be  performed  during 
tiie  remainder  of  the  term  by  the  relator  as  by 
the  defendant,  both  being  equally  competent. 
Ko  more  inconvenience  con  restut  to  the  dis- 
trict from  granting  the  infonnatioD  than  is  met 
in  the  ordinary  case  of  the  death,  redraiation 
or  removal  of  the  committee,  and  the  Section 
or  appointment  of  another. 

I^iovtaiion  granted. 

Auconcuired. 


CHADBOURN  et  al.,  Ptfft.. 

V. 

OILMAN  et  <d.,  Hodsdon,  Claimant. 

The  maker  of  a  n«jrotlable  sifl^t  drttit* 

not  payable  in  this  State,  cannot  be  held 
as  traatee  of  the  pajee  of  the  draft 

(Strafford  July  81, 1885.) 

TRUSTEE  process.  Factsfoimdbythecourt: 
July  15,  1884,  the  Commercial  Union  Ins. 
Co. ,  of  London,  adjusted  a  Are  loss  with  the  de- 
fmdant,  and  gave  um,  in  payment  therefor,  a 
n^tiable  AffxX  draft  on  their  office  in  New 
York.  July  19,  and  before  the  draft  left  New 
York,  thte  writ  was  served  on  the  insurance 
company  as  trustee  of  the  defendant,  and  pay- 
ment of  the  draft  was  for  that  reason  refused 
when  it  was  afterwards  in  the  usual  course  of 
business  presented  for  payment  in  New  York. 
Mr.  J.  H.  Hobba.  for  plaintiffs: 
If,  at  the  hearing,  tiie  claimant  cannot  main- 
tain  hb  rig^t  to  appear,  he  must  retire  from 
the  contest,  and  judgment  on  the  Issue  must  be 
for  plaintiffs.    Vavis  v.  Fogg,  58  N.  H.,  163. 

At  the  date  of  service  of  process  upon  the 
Trustee,  he  was  not  the  owner  of  the  draft  In 
question,  title  to  which  was  then  in  the  prin- 
cipal defendant,  who  had  merely  hsmdel  it  to 
claimant  to  get  it  cashed;  he  has  no  standing 
in  court.  Oen.  Laws.  ch.  249,  sees.  16, 17;  Peck 
V.  Mayna/rd.  29  N.  H.,  184r-6;  AmoOieag  Mfg. 
Co.  V.  (?»*6*,  28N.  H.,830. 

The  liability  of  the  Trustee  depends  upon  the 
state  of  facts  existing  at  the  date  of  his  dis- 
closure deposition,  which  was  long  subsequent 
to  the  protest  of  the  draft.  Bom  v.  Vwrrm,  58 
N.  H.,  78. 

Even  if  the  draft  can  be  regarded  as  having 
been  received  in  the  first  Instance  in  payment 
of  the  company's  liability  on  the  original  con- 
tract of  insurance,  yet  upon  its  subsequent  pro- 
test, Oilman's  right  of  action  on  the  origmal 
contract  revived.  Daniel,  Neg.  Inst..  2d  ed., 
273;  PisctTM  T.  DavU,  1  Moody  Rob.,  865-6; 
Cnmma  r.  LotieiU.  1  Hall  (N.  Y.),  56;  BwreU 
V.  CoUinM,  3  Camp.,  615. 

That  the  takine  of  a  negotiable  instrument 
for  a  pre-existing  debt,  does  not  extinguish  the 
original  debt  in  the  first  instance,  see,  Byles, 
Bim,  38 1 ;  Murray  v  Oouveneur,  2  Johns. ,  488, 
Soar  V.  Clute,  16  Johns. ,  224;  Hart  v.  BoUer, 
16  Senr.  &  R.,  162;  Larrabee  v.  Taibot,  5  OiU, 
480:  Wytrum  v.  Saee,  11  Gill  &  J.,  416. 

The  receipt  given  by  Oilman,  acknowledg- 
ing payment  oT the  amount  due  on  Qie  poli<^, 
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is  not  conclusive  evidence  of  his  intention  to  re- 
ceive the  draft  in  absolute  payment.  A  receipt 
is  always  open  to  explanation.  Harden  v.  Qor- 
(2(?n,2Ma8on, 661;  Stat^tmUr.  Arnold,  11  Man., 
81;  BoUinsv.  Dyer,  16  Me.,  478. 

The  deposition  of  Wn^,  the  special  agent  of 
the  trustee,  who  settled  this  loss,  showa  uat  he 
was  a  special  agent  to  adjust  losses.  TbSer  v. 
Cannon,  8  Met.,  468. 

As  a  general  rule,  a  special  agent,  or  an  agent 
employed  to  make  purchases  for  his  prin- 
cipal, has  no  authority  to  bind  his  principal 
by  a  negotiable  promissory  note  or  tall  of  ex- 
change. InAaMtanttofChe^rey.Hoviand,\^ 
Gray,  820;  Q&uld  t.  SbrfoSk  Lead  Co. ,  9  Cush., 
848;  Torrey  v.  Duttin  Hon.  Am. ,  6  Allen,  830. 

If  clafanant  proposed  to  rely  upon  the  agent's 
authority  to  mioke  the  draft,  it  was  incumbent 
upon  him  to  prove  m<A  authoii^  clearly  at  the 
Ijeginning.  Ihnertonv.  Prov.  mU  Mfg.  Co.,  18 
Mass.,  240;  jPaige  v.  ^one,  10  Met,  168. 

Meure.  Worceater  9s  Oaftiey,  for  claim- 
ant: 

A  trustee  who  has  given  a  negotiable  note  to 
the  principal,  cannot  be  charged  as  trustee  on 
account  of  such  note.  Stone  v.  Dean,  5  N.  H., 
602,  508;  KiHing  v.  Burley,  20  N.  H„  859, 861. 

Statutes  making  certain  classes  of  negotiaUe 
paper  subject  to  trustee  process  must  oe  con- 
strued atrictiy,  and  pi^wr  not  deacribed  tbei^ 
beheld  still  exempt  from  thdropera^m.  Oen. 
Laws,  ch.  249,  sec.  16. 

A  non-resident,  although  served  with  procen 
here,  cannot  be  charged  as  trustee  upon  a  coD> 
tract,  unless  upon  a  contract  to  be  performed 
in  this  State  or  for  goods  actually  in  his  hands 
in  this  State  at  the  time  of  the  service  of  the 
writ.  Jonee-v.  Winehetter,  6  Rep.,  497;  Clark 
V.  WHeon,  15  Rep.,  ISO;  Smeyer  v.  ThampKn, 
24  Rep.,  SIO;  Lawrence  v.  Smith,  46  Sep.,  S88. 

The  insurance  company  was  not  abated  Ifj 
our  statute;  its  management,  principal  office 
and  directorship,  was  not  only  In  another  State 
but  in  another  country.  It  was  not  a  corpora- 
tion in  this  State.   28  Barb. .  818. 

Residence,  denotes  the  fact  that  a  person 
dwells  in  a  given  place.  S  R  &  L.  Law  Die., 
11-18. 

A  corporation  must  dwell  in  the  place  of  Its 
creation;  it  cannot  migrate  to"an<rther  aover 
eignty.   2  Wait,  Act  &  Def . ,  818. 

Mr.  JueUee  Clark  deltvered  the  opinion 

the  court: 

At  the  time  of  the  service  of  the  plalntilh' 
writ  upon  t^e  Trustee,  July  19, 1884,  tile  Trust- 
ee was  indebted  to  the  defendant  upon  a  sl^t 
draft,  payable  to  the  order  of  the  defendant  at 
the  office  of  the  Trustee  hi  the  Ci^  of  New 
York.  The  draft,  being  a  negotiable  Instru- 
ment not  payable  in  this  State,  and  one  of  the 
parties  to  It  not  residing  in  this  State,  was  not 
subject  to  the  trustee  process;  and  the  {dain^ 
iffs  took  nothing  by  the  attempted  attachment 
G.  L.,  ch.  249,  sec.  15. 

Prior  to  18^  n«;otiable  paper  was  not  liable 
to  trustee  process  m  this  State.  SUmeY.  Dean, 
5  N.  H.,  602. 

By  the  Revised  Statutes  ne^tiable  promis- 
sory notes  "Made  or  payable  m  this  State,  or 
the  parties  to  which  at  the  time  of  making  the 
same  resided  in  this  State,"  were  subjected  to 
this  process.   R.  8.,  ch.fi[j8,  sec  18. 
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Iq  KibUftff  T.  Burl^tf.  HO  N.  H.,  859,  863, 
Woods,  J.,  in  spe^in^  of  the  statute,  sajs: 
"It  has  subjected  negotiaUe  paper,  made  ud- 
der  such  circumstanceB  as  to  derive  Its  effect 
lod  contraction  from  tbe  laws  of  this  State  as 
tbe  Ux  lod,  to  tiie  control  of  tike  process  of  for- 
ekn  attachment  to  a  certain  extent." 

In  Homy.  Thmnpaon.  81  N.  H.,  562,  573, 
Bell,  J.,  says  of  thesame  statute:  "There  is  no 
genoal  power  conferred  In  relation  to  oeKoti- 1 
M>le  paper;  promissory  notes  alone  are  spec 
AH  promissory  notes  are  not  embraced  in  the 
Act,  but  such  only  as  are  made  and  payable  in 
the  State,  or  tbe  partiea  to  which,  at  the  time 
itf  maUng  the  same,  reaided  in  this  State." 

And  in  Thamjaon  v.  QmxiU,  S6  K.  H.,  31, 
25,  Fowler,  J.,  speaks  of  the  statute  as  apply- 
to  notes  "payable  in  this  State."  It  may 
be  doubtful  whether  a  note  made  in  this  State, 
payable  at  a  place  outside  the  State,  the  parties 
to  which,  at  the  time  of  mafelng  the  same  did 
not  reside  in  the  State,  would  be  liable  to  trust- 
ee {vocess  under  the  Revised  Statutes,  as  such 
a  note  would  be  construed  and  interpreted  by 
tbe  law  of  the  place  of  payment,  and  not  by 
the  law  of  this  State.  But,  however  that  may 
be,  the  statute  was  nutterially  changed  in  1867, 
and  put  in  its  present  form.  It  was  extended 
■0  as  to  include  Dutiable  paper  s^erally ,  and 
the  {dusse  "made  OTpayablein^s State," was 
dunged  to  "made  and  payable  in  this  State," 
so  that  the  statute  now  reads:  "If  the  trustee 
Is  soaght  to  be  charged  for  any  negotiable  prom- 
iuoiT  note,  or  other  instniment  on  which  he 
is  liable,  made  and  payable  in  this  State,  or  the 
puties  to  which,  at  the  time  of  making  the 
sune,  resided  in  thU  State,  •  •  •  Gen.  St. 
cfa.  280,  sec.  21;  O.  L.,  ch.  249,  sec.  15. 

The  process  of  foreign  attachment  being  un- 
known to  the  common  law,  does  not  extend  be- 
yond the  express  provisions  of  the  statute;  and 
under  the  present  statute,  negotiable  paper  is 
subject  to  the  trustee  process,  when  made  and 
payable  in  this  State,  or  when  the  parties  re- 
■ide  in  the  State  at  the  time  of  making  the  same, 
md  not  otherwise. 

In  Oram  r.  Hmigh,  54  N.  H.,  472,  the  ques- 
tion was  r^aed  and  considered,  whetiier  a  note 
made  in  this  State  and  payable  generally,  no 
particular  place  of  pavment  being  specified,  was 
made  and  payable  m  this  State,  within  the 
meaoine  of  the  statute,  and  it  was  held  that  it 
was  within  the  statute.  Sargent,  C.  J.,  say* 
"If  a  note  is  made  payable  at  a  particular  place, 
tbe  law  of  the  place  where  it  is  there  made  pay- 
able will  govern  Its  coostruction ;  but  a  note 
made  and  dated  in  a  particular  place  will  be 
deemed  to  be  a  note  of  that  place  and  governed 
by  tbe  law  of  that  coimtry,  whether  it  ia  ex- 
pressly made  payable  there  or  is  payable  gen- 
nally,  without  naming  any  particular  place." 
In  wis  case,  the  draft  bemz  payable  at  New 
York  ta  not  "made  and  payable  in  this  State" 
within  the  meaning  of  the  statute,  and  the 
trustee  is  not  chargeable  for  the  draft. 

The  case  finds  that  the  draft  was  given  by 
tbe  special  agent  of  the  trustee  who  adjusted 
the  defendant's  loss,  in  settlement  and  payment 
of  the  loss,  and  that  the  defendant  bad  sur- 
nndered  lUs  policy  and  all  claims  under  it. 
This  is  an  express  finding  that  the  draft 
was  given  in  payment  of  the  loss  and  in  dis- 
charge the  claims  under  the  policy.  The 
V.  B. 


plaintiffs  suggest  tliat  it  does  not  appear  that 
the  agent  was  authorized  to  give  the  draft. 
This  objection  should  have  been  made  at  the 
trial.  The  plahitifCs  claimed  to  ho^d  the  fund 
in  the  hands  of  the  trustee  force  of  an  at- 
tachment, and  It  was  incumbent  on  them  to 
show  that  the  fund  was  liable  to  attachment  by 
trustee  process.  Consequently,  the  burden  was 
on  them  to  show  that  the  draft  was  unauthor- 
ized, if  such  was  the  fact.  The  case  does  not 
show  that  any  question  was  raised  at  the  trial, 
as  to  the  agent's  authority,  the  trustee  does  not 
dispute  it,  and  it  is  to  be  assumed  that  he  acted 
wiUiin  the  scope  of  his  aiUhori^. 
Truttee  diteharged. 

Mr.  Justice  Blodgett*  did  not  sit:  the 
others  concurred. 


Frederick  BARTON.  Ptff., 


Town  of  CROYDON. 

The  pi^ee  of  a  note  Is  entitled  in  equity 
to  the  seearltles  hold  by  a  surety  on  the 
note. 


(SulUvan 
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BILL  in  equity,  for  an  injunction  to  restrain 
the  defendant  from  proceeding  at  law  in 
tbe  collection  of  a  note  given  b^  tiie  plaintiff 
upon  the  purchase  of  a  form  wmch  was  mort- 
gaged to  the  defendant  to  secure  the  same. 
The  cause  was  heard  on  a  demurrer  to  the  bill. 

Messrs.  Henry  P.  Roliia  and  S.  L.  Bow* 
er«,  for  plaintiff: 

Formerly,  there  were  nice  distinctions  as  to 
the  duties  of  a  court  of  equity  to  grant  relief  in 
certain  cases,  and  tbe  old  doctrine  was  that  tbe 
court  having  acquired  cognizance  of  a  suit  for 
tbe  purpose  of  discovery,  it  will  entertain  it  for 
the  purpose  of  relief  m  most  cases  of  fraud, 
account,  accident  and  mistake.  2  Stonr,  Eq. 
Jur.,p.  8;  IFonbl.  Eq.,  b.  1,  ch.  1.  8ec.8,7i./, 
12. 

"Courts of  law  are  utterly  incompetent  by 
their  general  organizatiou  to  make  a  specific 
decree  for  any  relief  of  this  sort."  BronUey  v. 
Holland,  7  Ves.  Jr.,  16;  2  Story.  £q.  Jur.,  p. 
4,  sec.  692. 

"  Without  this  remedy  the  most  serious  mis- 
chiefs may  often  arise  to  parties  interested."  3 
Stoiy,  E9.  Jur.,  p.  4,  sec.  692. 

"The  mterferenee  of  a  court  of  equity  is  a 
matter  of  mere  discretion,  not  indeed  of  arbi- 
trary and  capricious  discretion,  but  of  sound 
and  reasonable  discretion."  Id.,  sees.  698,5. 

This  jurisdiction  is  exocised  because  it  "  Is 
founded  upon  the  administration  of  a  protect- 
ive or  preventive  justice."   Id.,  sec.  694,  p.  6. 

And  "  The  party  is  relieved  upon  the  pnncl- 
ple  that  is  for  fear  that  such  agreements,  secu- 
rities, deeds  or  other  instruments  may  be  vexa- 
tiously  or  injuriously  used  against  him,  when 
evidence  to  impeach  them  may  t>e  lost,  or  that 
they  may  throw  a  cloud  or  suspicion  over  his 
titie  ot  intoest."  Id.,  sees.  694.  696;  Newland. 
^t..ch.84,p.498;  AfiYv.  fiA^pAertf.SPaigQ, 

Digitized  by  Googk 


64 


New  Enolaitd  Bbpobtub— ^up.  Ct.  or  Kbw  Hahpshibr.      Jult  Tbbk. 


And  the  party  will  have  a  right  to  come  into 
equity  to  have  such  agreement,  secuiitiee.deeds 
or  other  inBtrumeuls  delivered  up  and  qanceled, 
when  be  has  a  defenBe  which  is  good  In  equity 
but  not  being  available  at  law.  M,  sec.  694; 
Beed  v.  Bk.  of  Nmburgh,  1  Paige,  215,  318. 

"  There  is  a  great  variety  of  cases  in  which 
agreements,  securities,  deeds  and  other  instru- 
meots  have  been  set  aside  and  decreed  to  be 
delivered  up  on  the  ground  of  accident,  mistake 
and  fraud."  Id.,  sec.  694;  Willan  v,  WiUan, 
16  Yes.  Jr^TO;  Uhderhmy.  NorvioodAfi  Ves. 
Jr.,  22S;  Wtvre  t.  Norwood,  14  Ves.  Jr..  38, 81, 
83. 

"A  court  of  eqaitj[  will  relieve  against  an 
unconscioDable  bargain."  Bedel  v.  Loomit,  11 
N.  H.,  19. 

"  In  a  writ  of  entry  brought  by  an  idiot,  he 
may  move  by  his  guardian  that  a  deed  from 
himself  to  his  tenant,  purporting  to  be  signed 
by  him.  was  executed  when  he  was  non  compos 
mmtit,  and  thus  avoid  the  deed."  Long  r. 
Whiddm,  3  N.  H.,  435. 

"  The  administrator  of  a  grantor  may  avoid 
a  deed  for  fraud  or  mental  incapacity  whether 
there  are  any  creditors  to  his  estate  or  not." 
Judge  of  Probate  v.  Stone,  44  N.  H..  594. 

"AH  the  law  requires  to  make  a  transaction 
effectual  is  that  one  shoidd  have  poasession  of 
bis  reason  so  as  to  understand  the  effect  of  the 
act  he  is  about  to  perform  when  there  is  no  in- 
sane delusion."  Dennett  v.  Dennett,  44  N.  H., 
081. 

"  The  point  to  be  established  is  whether  the 
party  is  so  insane  as  to  be  capable  of  transacting 
business  like  that  in  question  with  understand- 
ing and  reason."  Cmeord  v.  Rumney,  45  N. 
H.,  488;  BaU  v.  Manning,  1  Dow,  P.  C.  (N.  S.), 
880;  3  Bligh  (N.  8.),  1. 

"  Whenever  fraud  can  be  inferred  from  the 
circumstances  of  the  transaction,  equi^  will  in- 
terfere to  relieve  against  It."  Jaefaon  v.  King, 
4  Conn.,  216;  Dennett  v.  Dennett,  before  cited. 

Mr.  A.  S.  Wait,  tor  defendant 

Mr.  Justice  Carpenter  delivered  the  opin- 
ion of  the  court: 

Including  the  note  and  mortgage  to  the  de- 
fendant, the  plaintiff  paid  the  stipulated  price 
for  the  farm.  He  was  not  injured  by  his  mis- 
taken supposition,  however  caused,  that  the 
farm  was  mortga^  directly  to  the  defendant. 
It  was  immatolal  to  him  1^  what  means, 
whether  by  fraud  or  otherwise,  bis  vendor  was 
induced  to  require,  or  to  consent  that  a  part  of 
the  purchase  money  should  be  paid  to  the  de- 
fendant. Upon  the  allegations  of  the  bill,  as  it 
stands,  the  plaintiff,  however  it  might  be  with 
his  vendor,  who  is  not  a  party  and  makes  no 
complaint,  has  received  no  injoiy  uid  Is  enti- 
tled to  nb  relief. 

To  save  delay  uid  needless  expense,  to  the 
parties,  the  case  has  been  considered  as  if  the 
amendment  to  the  bill  making  George  Barton 
a  plaintiff,  and  all  other  amendments  proposed 
by  the  plaintiff  in  his  brief  were  already  allowed. 
Thus  amended,  the  material  allegations  of  the 
bill  are  as  follows:  September  18, 1846,  Peter 
Barton  gave  to  Martin  A.  BartonamortetNB^eof 
his  fann,  conditioned  to  save  him  harmless  for 
signing  as  surety  Peter's  note  to  the  defendmit, 
and  in  1863  died  insolvent  leaving,  substantial- 
ly, no  estate.  Prior  to  1862  Martin  A.  failed, 
SO 


and  in  1867  obtained  his  discharge  in  bank- 
ruptcy. George  Barton,  a  son  of  Pet»,  in  some 
way,  in  what  w^r  is  not  stated,  acqoiredatitle 
to  the  farm.  He  became  insane  before  1862, 
and  BO  remams.  His  guardian,  about  July  1, 
1874,  sold  the  farm  to  this  plaintiff,  and  labor- 
ing under  the  mistake  that  Peter  gave  the 
mortgage  of  September  18,  1846,  directly  to  the 
defendant  to  secure  the  payment  of  the  note, 
instead  of  to  Martin  to  save  him  harmless  for 
signing  it  as  his  surety,  induced  this  plaintiff  to 
give  in  payment  of  the  agreed  price  his  notefor 
the  same  amount  to  the  defendant  with  a  mort- 
gage of  the  farm  to  secure  its  payment;  where- 
upon, the  defendant  surrendered  the  61A  note. 
Upon  this  state  of  facts  the  mistake  is  quite  as 
immaterial  as  before.  The  defendant  was  le- 
gally entitled  to  the  benefit  of  the  mortgage 
from  Peter  to  Martin,  and  the  guardian  m 
pa^g,  or  providing  for  the  payment  of,  the 
onginal  note  out  of  the  avails  of  the  farm,  did 
no  more  than  equity  would  compel  him  to  do. 
Bank  V.  Herrick,  61  N.  H;  SoU  v.  AinA.  63 
N.  H. 
Demurrer  »utta*ned. 

Mr.  Justice  Blod^tt  dldnotsit;  theothers 
concurred. 


Ludnda  YOUNG,  l^ff., 

V. 

WilUam  CURRIER 

A  release  to  an  infknt  eo-slgner  of  a 
joint  note,  after  he  has  repudiated  ttie 
contraxjt  and  reconveyed  his  interest  in 
the  Land  for  which  the  note  waa  given, 
within  a  reasonably  time  after  reskcb- 
ing  majtorilar  has  not  the  effect  to  dis- 
charge nie  ouier  signer. 


(SuUiVRS- 
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BILL  in  equity,  heard  upon  the  bUl  and  an- 
swer. The  material  facts  were : 
June  80,  1888,  one  Wadleigh  conveyed  a 
farm  in  Sunapee  to  Carlos  8.  Bingham  and 
Fred.  8.  Hart,  and  for  part  of  the  purchase 
money  took  a  note  signed  by  Bingham  and 
Hart  for  $1,089  and  a  mortgage  of  the  farm  to 
Sfecure  its  payment.  November  18, 1883,  Wad- 
leigh sold  and  assigned  the  note  and  mortgage 
to  the  defendant,  and  on  tiie  same  day  the  de- 
fendant entered  to  foreclose  the  mortage,  and 
has  ever  since  been  in  possession,  recei^ng  the 
income.  At  the  time  of  executing  the  above 
note  and  mortgage  Hart  was  an  infant,  and 
within  a  reasonable  time  after  arriving  at  tbe 
age  of  twenty-one  he  refused  to  be  heM  liable 
on  the  note,  or  to  ratify  and  affirm  the  same, 
and  thereupon,  by  deed,  June  7, 1884,  released 
to  the  defendant  all  his  ti^t  and  interest  in  the 
farm;  and  in  pursuance  m  an  agreement,  then 
made,  the  defendant  erased  his  name  from  tbe 


Note.— BntiT  upon  land  is  not  neceasarr.  to  avoid 
a  deed  made  by  an  Infant ;  It  may  be  avoided  bj  a 
deed  executed  to  another  for  the  same  land  after 
arriving  at  majority.  Youser  v.  Norcoms,  VI  Ho., 
H9:  affirmed  In  Paterson  v.  Lalk,  26  Ho..  M. 

The  subsequent  conveyance  Is  disafBrmance  of 
the  prior  deed,  Cresanger^  Welch,  Jft  Ohio,  US- 
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Bole  Jnne  24.  1884;  ^gham  quitclaimed  hia 
interest  in  the  farm  to  the  plaintiff.  The  bill 
praji  for  partition;  for  an  account  of  the  rents, 
prcdts,  waste  and  damage,  and  for  permission 
to  redeem  the  mortgage  If  anything  should  be 
found  due  upon  it 

Jfr.  A.  S.  Wait,  for  plaintiff : 

The  tnnsaction  between  defendant  and  Hart, 
00  the  latter  reaching  ius  majority,  releases  the 
party Jointiy  liable  with  bim  on  the  joint  note. 
See^praman  v.  Doum,  13  Cusfa.,  228. 

TliiB  was  the  rule  at  eommw  law.  Bwlu 
T.  yoftfe,  48  Pft.  St..  108. 

Hie  intermarriage  of  the  creditor  with  one 
of  the  joint  debtors,  releases  all ;  and  the  mak- 
ing of  one  joint  debtor  the  executor  of  the  cred- 
itor, releases  the  debt  against  all.  Chitty,  Cont. , 
876;  TWtmt  v.  Hiieheock,  20  Iowa,  810. 

In  regard  to  joint  debtors,  a  release  to  one  Is 
a  release  to  aU.  Holden  v.  iSoad,  Smith  (N.  H.), 

m. 

Mlmn.  J«r«Uh  Smith  and  S.  Z>.  Bow- 
era,  for  defendants : 

Upon  a  bearmg  on  bill  and  answer,  the  alle- 
|stions  of  the  answer  must  be  taken  to  be  true 
m  eveiT  point,  because  the  defendant  has  been 
preclnded  from  proving  them.  Bogen  v. 
MiUhtU,  41  N.  H.,  154. 

The  rule  as  to  the  release  of  a  joint  debtor, 
does  not  apply  where  the  person  released  was 
not  UaUe ;  such  release  will  not  destroy  the 
^ht  of  action  against  those  who  are  fiable. 
Tuner  r.  Hiteheoek,  20  Iowa,  810. 

The  infancy  of  one  of  two  joint  promisors 
does  not  protect  the  oth«  promisor.  Schouler, 
Dom.  Rd.,  8d  ed.,  sec  412;  Taylor  v.  Danaby, 
4e  Mich.  ,88;  iforfosM  T.  7%OfnpMm,5  Johns.  .160. 

An  infant  purchaser  cannot  repudiate  his 
note  and  mortgage  to  the  vendor,  and  at  the 
same  time  retain  his  Interest  under  the  vendor's 
deed  to  himself.  Beath  v.  Weet;  28  N.  H. ,  101 ; 
Big^w  T.  Kinney,  8  Vt,  868;  Skinner  v.  Max- 
wU,  ee  N.  C. ,  46;  1  Jones. Mort.  ,2d  ed.  ,sec.  104. 

A  disaffirmance  of  the  mortgage  restores  the 
land  to  the  vendor,  or  to  the  party  who  stands 
in  hia  place.   88  N.  H.,  101.  108. 

Hart  had  a  right  to  rescind  his  contract,  as 
well  against  as  with  the  consent  of  the  mort- 
gagees. Tlte  case  is  ".none  the  worse"  for  the 
mortgagees,  because  they  assented  to  this  act  of 
avoiuence  and  return  of  the  property  by  Hart. 
See  the  language  of  Dewey,  J.,  in  6  Gray,  467, 
458. 

The  quitclaim  executed  by  Hart,  under  the 
drcumstances,  could  not  possibly  have  been 
intended  or  understood  by  either  party,  as  an 
alBrmation  of  Hart's  liability  on  the  notes;  and 
a  coiirt  will  so  interpret  it,  in  a  controversy  be- 
tween one  of  the  parties  to  the  instrument  and 
a  third  party.  Wilstm  v.  SuUimn,  66  N.  H., 
260;  Furinuher  v.  Goodwin,  26  N.  H..  425, 
446.  452. 

An  infant  purchaser  may  sometimes  be  llaUe 
to  the  vendor,  to  the  extent  of  the  benefit 
received  by  him  from  the  purchase.  BtM  t. 
BuUerjidd.  59  N.  H.,  354. 

^Vd  infant  purchaser,  who  does  not  return  the 
property,  may  be  held  upon  an  implied  legal 
liabOity,  in  analogy  to  the  well  settled  liability 
for  necessaries,  where  the  infant  is  not  bound 
by  bis  express  contract.  MeCriUit  v.  How,  3 
N.  U.,  84. 

The  UU  does  not  allege  that  the  purchase  of 


this  heavily  mortgaged  estate  was  beneficial  to 
the  infant ;  nor  are  any  facts  alleged  which 
would  justify  the  court  in  so  presuming.  Ar- 
mitage  v.  Wtdoe,  80  Mich..  124,  129.  180. 

A  release  of  a  mortgagw  from  all  liaUUty 
for  the  debt  is  entirely  compatible  with  the  con- 
tinued existence  of  the  mortgage  as  a  valid  and 
enforcible  lien  on  the  land.  The  debt  may 
continue  to  exist  so  far  as  to  support  the  mort- 
gage although  not  so  far  as  to  support  a  per- 
sonal action.  Tripp  v.  Vincent,  3  Barb.  'Ch.. 
618;  Walworth,  Uhaneelior,%\^  \  ^nenwayy. 
Bcutett.  18  Gray,  378,  880 ;  BenOey  v.  Vander- 
heyden,  85  N.  Y.,  677;  JV.  B.  Jeioelry  Co.  v. 
Merriam,  2  Allen,  890 ;  Joknaon  v.  BUiott,  26 
N.  H.,  67,  74-5 ;  Pierce  v.  Sioeet,  88  Pa.  St. 
151 ;  Strong,  J.,  158. 

Where  justice  requires  it,  mortgages  hav6 
been  upheld  as  outstanding  liens,  even  where 
the  puties  actually  intended  to  discharge  the 
mortgage,  and  had  accordinglv  j^ven  up  the 
notes  and  executed  a  formal  discharge.  See 
the  cases  collected  in  SiantoM  t.  TKompeon, 
49  N.  H.,  272;  especially  ibi(A  v.  Weti, 
N.  H..  191. 

According  to  the  weight  of  authority,  only  a 
technical  release  under  seal  can  have  uie  effect 
of  discharging  the  other  joint  promisor;  a  pa- 
rol release  being  insufficient  to  accomplish  that 
result.  The  principle  is  very  technical,  and 
should  not  be  extended  by  construction.  Sfaw 
V.  PraU.  22  Pick.,  805,  308;  Nelson,  J.,  in  De- 
Zeng  v.  Bailey,  9  Wend. .  836,  887;  Gold  Medai 
SetcingMach.  Go.  v.  Harris,  124  Mass.,  208;  Mc- 
AUitter  V.  ^aque,  84  Me.,  296. 

As  to  the  distinction  between  the  wol  con- 
tract and  a  release  under  seal,  see,  Hayden  v. 
Smith,  12  Met,  511,  516. 

Mr.  Juttiee  Carpenter  deUvered  the  o^- 

ion  of  the  court : 

Hart  could  not  avoid  his  liability  upon  the 
note  and  mortgage  without  giving  up  the  prop- 
erty conveyed  to  him.  Heath  v.  Weet,  28  N. 
H.,  101;  Heaih  v.  Stevent,  48  N.  H.,  251;  HaU 
T.  BuUerfidd,  58  N,  H..  854 ;  Bartlett  v.  Bni- 
ley,S»K.U.,m. 

His  quitclaim  to  the  defendant,  of  his  inter- 
est in  the  farm,  was  an  essential  part  of  his 
rescission  of  the  contract  expressed  by  the  note 
and  mortgage.  Whether  one  half  the  mort- 
gage debt  was  extinguished  by  the  transaction 
&  a  question  unoecessaiy  to  be  determined,  In- 
asmuch  as  the  defendant  consents  that  the 

Elaintiff  may  redeem  her  one  half  of  the  farm 
y  paying  one  half  of  the  mortgage  debt.  The 
recital  in  Hart's  quitclaim  that  in  consideratitm 
of  it  he  is  released  from  liability  upon  the  mort- 
gage note,  had  no  legal  effect. 

The  contract  was  avoided,  and  Hart's  liability 
upon  it  ended  by  bis  refusal  within  a  reasonable 
tiine  ^ter  he  became  of  age  to  be  bound  hv  it, 
and  restoring  the  property.  What  woula  be 
the  effect  of  a  technical  release  of  an  Infant 
from  his  lurepudiated  contract  upon  the  liabil- 
ity of  his  joint  promisor,  is  a  question  which 
does  not  arise. 

The  erasure  of  Hart's  name  from  the  note  by 
the  defendant,  after  the  contract  was  rescinded 
was  an  immaterial  alteration.  Bank  v.  Mathee, 
8  N.  H.,  140 ;  Bumham  v.  Aver,  85  N.  H., 
861 :  Colev  Hille,  44  N.  H..  m,  282. 

C<m  diteharged.  _  , 
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3fr.  Jvstiee  Blodsott  did  not  sit;  Uie  others 
concuirad. 


Charltt  BALL 
Pwd.  B.  DANFORTH. 

An  amendment  introducing  a  new 
eanse  of  action  cannot  be  allowed  against 
a  defaulted  defendant  without  notice. 


(SoUlvon- 


ASSUMPSIT,  upon  the  common  counts. 
Facts  found  by  the  court. 
The  defendant  was  defaulted.  Subsequent 
attaching  creditors  appeared  and  objected  to 
the  allowance  of  a  bank  note  for  $600,  which 
the  plaintiff  had  signed  as  surety  for  the  defend- 
ant, hut  on  which  he  had  paid  nothing  at  the 
time  of  the  trial. 

The  plaintiff  mored  to  amend  by  inserting  in 
his  declaration  two  additional  special  counts 
the  first  alleging  a  promise  on  the  part  of  the 
defendant  to  pay  to  the  plaintiff  $500,  in  con- 
sideration of  a  promise  by  the  plaintiff,  to  pay 
the  bank  note;  the  second,  that  the  plaintiff 
assumed  and  agreed  to  pay  the  bank  note,  and 
that,  in  consideration  of  such  promise,  the  de- 
fendant promised  to  pay  the  plaintiff  five  hun- 
dred doflais. 

The  amendment  was  allowed  and  the  cred- 
itors excepted. 

Mestrs.  A.  S.  Walte  and  H.  W.  Parker, 
for  plaintiff: 

Where  plaintiff  had  become  liable  for  in- 
debtedness of  defendant,  to  indemnify  himself 
against  this  liability,  he  had  a  right  to  take  secu- 
nty  from  defendant,  and  such  liability  is  a  good 
consideration  for  the  contract  of  indemnity.  A 

f>romi83ory  note  is  a  proper  form  of  indemnity 
n  such  a  case.  Haaeltine  t.  Chnild,  11  N.  U., 
8»0;  Laius  v.  Sleeper,  18  N.  H.,  309;  Otgood  v. 
OM0tKl,8ON.  H.,  300;  Child  ^.PoiailerWorka, 
44N.  H.,854. 

case  of  mutual  promises,  it  is  not  neces- 
sary  for  plaintiff,  in  order  to  recover,  in  an  ac- 
tion upon  such  a  promise,  to  aver  performance 
on  his  part.  Nichclasv.  Rayvhred,  3&i^.  Cent., 
296;  8.  C,  Hob.,  78;  Mariindalev.  Fiaher,  I 
Wils.,  88;  Emlyv.  Lord  Falkland,  Hardr.,  108; 
1  Selw.  N.  P.,  181;  Pars.  Cont.,  448  and  cases 
cited;  3  Kent's  Com.,  464;  1  Wms.  Saund.,  820, 
n.  4;  see,  also.  op.  In  Dodge  r  MeCUniio^,  27 
N.  H.,  883. 

Where  plaintiff  before  trial  had  paid  the  note 
he  is  entitled  to  Judgment  for  its  amount  with 
interest.  Haseltine  v.  Oould,  11  N.  H.,  890; 
(kgo3d  V.  Otaood,  89  N.  H.,  209;  Child  v.  Pt/ie- 
derWork»,UlH.  H..  854. 

Afr.  Ira  Colby,  for  subsequent  attaching 
creditors: 

The  subsequent  attaching  creditors  have,  by 
virtue  of  their  attachments,  a  vested  right  to 
the  surplus  so  far  as  it  is  needed  to  satisfy  their 
claims.  Paffe  v.  Jetoett,  46  N.  H.,  445;  Laigh- 
ton  V.  Lord.  29  N.  H.,  257;  WiUis  v.  Crocker, 
1  Pick.,  204;  Bank  v.  Anthony,  18  Pick.,  238. 

Where  in  a  transaction,  no  money  and  noth- 
ing treated  as  money  passed  between  the  par- 
ties, there  is  nothing  to  sustain  the  moncvy 


counts.  Child -v.  Pimder  yyork»,  44  N.  EL,  864r 
Fbiter  v.  ShaUuek,  2  N.  H.,  446. 

An  amendment  introducing  a  new  cause  of 
action  may,  perhaps,  be  made  so  far  as  sabse- 
quent  attaching  creditors  are  concerned,  if  no 
judgment  is  taken  upon  it;  but  if  Judgment  is 
taken  upon  the  whole  declaration  as  amended, 
the  amount  of  damages  recovered  being  en- 
larged by  the  amendment,  it  will  operate  to  va- 
cate the  attachment.  Gen.  Laws,  cb.  226,  sec 
9;  Page  v.  Jewett.  46  N.  H.,  441;  Hotel  Co.  v. 
Sedington,  56  N.  H.,  886;  Wood  v.  m»om,  43 
N.  H.,  70;  HaU  v.  Dodge,  88  N.  H.,  446; 
Thompson  v.  Phelan,  33  N.  H.,  889;  PiUAury 
V.  SpringjiM,  16  N.  H.,  665;  Mdvin  v.  Snw/A, 
13  N.  H.,  462;  Ooddardv.  Perkim,  9  N.H.,  488. 

Mr.  Juitiee  Carpenter  delivered  the  opin- 
ion of  the  court: 

The  amendment  contained  in  the  new  counts 
on  the  special  contract,  oould  not  be  allowed 
against  the  defaulted  defendant, without  notice. 
Although  it  is  found  that'  it  was  "  agreed  that 
the  writ  should  be  made  large  enouni  to  cover 
all  the  indebtedness  of  the  defendant  to  the 
plaintiff,  including  the  bank  note,"  yet,  so  far 
as  appears,  the  ddfendantwas  notaiMuty  tothe 
hearing  upon  which  the  finding  was  made,  and 
is  not  affected  by  it 

Whether  the  parties  understood  that  the  de-^ 
feodant  promised  to  pay  the  amount  of  the 
bank  note  on  demand,  before  the  plaintiff  paid 
the  bank,  or  whether  upon  any  ground  there 
was  at  the  commencement  of  the  suit  a  breach 
of  the  contract  on  which  the  counts  could  be 
maintained,  are  questions  upon  which  the  re- 
served case  is  not  ex|dicit  or  satisfactory,  and 
on  tills  point  a  new  trial  Is  granted. 

Com  dit^targed. 
All  concurred. 


Alfred  QUIMBY.  Plff., 

V. 

Luman  WOODBURY. 

1.  One  cannot  recover  compensation 
for  an  injury  occasioned  by  the  mere 
negligence  of  another,  which  he  might 
have  avoided  by  the  exercise  of  reasonable 
care.  The  doctrine  of  contribntoiT'  neg- 
ligence applies  to  cases  of  injuries  by 
animals. 

3.  The  statute  of  this  State  providing  for 
the  recovery  of  doable  daasages  for  in- 

iury  inflicted  by  the  bite  of  a  doKt  Gen. 
jaws,  eh.  115,  sec.  11,  is  penal  so  nir  as  it 
unposes  a  forfeiture  of  double  dainaeea  as 
a  penalty,  and  remedial  so  far  as  it  pro- 
vides for  the  recovery  of  damages  as  com- 
pensation for  the  injury. 

8.  The  purpose  and  effect  of  the  excep- 
tion in  the  statute  in  respect  to  persons 
injured  while  in  the  commission  of  a  tres- 
pass or  tor^  is  to  limit  the  rl^^  of  re- 
covery ana  not  to  extend  it,  and  snch  ex- 
ception does  not  exclude  the  doe^ne  of 
contributory  negl^ence. 

{Merrimack  July  81, 1865.) 

DEBT,  on  the  statute,  6.  L.,  ch.  115,  sec.  11, 
to  recover  double  daimiges  sustahied  \xy  the 

Digitized  by  CjOOglC 


QUUBT  T..  WOODBITBT. 


6T 


from  being  bitten  by  the  defoadant's 

ftqqieared  that  at  the  time  of  the  injury  the 
dog  waa  in  the  plaintiff's  paBtora,  barking  by 
a  £>le  in  the  wall,  and  me  plaintiff  went  to 
drire  it  away;  bat  as  to  what  he  did  in  his  ef- 
forts to  effect  that  purpose,  and  whether  his 
condoct  and  treatment  of  the  animal  were 
proper  and  reasonably  necessary  to  that  end,  or 
whether  he  brought  the  injury  upon  himself  by 
hia  ill  treatmmt  of  the  dog,  and  by  want  of  due 
cue  to  avvrfd  tlw  injury,  the  evidence  was  con- 


Tbe  jury  were  instructed  that ' '  The  plaintiff 
tud  the  legal  right  to  expel  the  dog  from  his 
^semises,  doing  wliatever  was  reasonably  nec- 
essary to  effect  his  expulsion,  and  acting  with 
due  care  to  prevent  being  injured;  and  if  in  the 
attempt  to  expel  the  d^,  he  acted  with  due 
care,  using  sucuk  means  <»uy  as  were  reasonably 
necMsaiy,  and  was  Utten,  he  can  recovo-. 

If  the  plaintiff  was  bitten  in  consequence  of 
not  oaing  due  care  in  his  conduct  towards  the 
do^,  or  if  he  willfully,  recklessly  or  needlessly 
imtated  or  agjgravated  the  dog,  and  in  conse- 
quence of  sucfi  conduct  was  bitten,  he  cannot 
racoTcr,  because  the  injury  he  received  would 
be  the  result  of  his  own  carelessness  or  reck- 


The  plaintiff  excepted  to  that  part  of  the 
above  iostniction  which  required  proof  of  due 
cue  from  him,  and  requested  the  court  to 
charge  that  "The  burden  of  proof  is  upon 
the  defendant  to  establish  the  fact,  that  the 
plaintiff,  at  the  time  he  was  Utten,  was  in  the 
oommiBBloD  of  a  trespass  or  oUier  tort."  This 
foatmction  was  refused,  and  the  plaintiff  ex- 

The  jory  did  not  agree  and,  on  motion  of  the 
ptaintin,  the  questions  raised  by  the  foregoing 
exceptions,  were  reserved  for  the  opinion  of  the 
wart. 

Xmn.  Copeland  A  Jones,  for  plaintiff: 

The  statute  makes  the  owner  or  keeper  of 
ach  animals  liable  absolutely,  for  all  iniuries 
caiued  by  them,  unless  the  person  injurea  was 
tumself  a  wroox-doer,  engaged  in  committing 
a  trespass  or  oUter  tort.  See,  dictum  of  C.  J. 
BeUows,  in  Ome  v.  Sobertt,  01  N.  H.,  118. 

The  remedy  for  the  recover?  of  the  penalty 
ia  debt,  and  this  is  the  remedy  peculiarly  ap- 
propriate to  recover  penalties  and  forfeitures. 
It  M  the  remedy  where  no  other  is  prescribed. 
Crai^  V.  Qtrrim.  58  N.  H. ,  518,  and  cases  cited. 

It  la  a  rule  of  law  almost  as  old  as  the  law  it- 
*elf,  that  a  penal  statute  is  to  be  construed 
ttrictly;  see,  Woodbury  v.  Thompaon,  8  N.  H., 
IW. 

Where  the  words  are  doubtful,  that  sense  is 
to  be  adopted  which  "best  harmonizes  with  the 
context,  and  with  the  apparent  policy  and  ob- 
^cta^(rf  the  Legislature.   Pike  v.  Jenkint,  13 

It  is  rady  where  a  statute  is  ambiguous  in  its 
terma,  Uiat  a  court  may  rightfully  exercise  the 
power  of  controlliog  its  language,  so  as  to  give 
oOect  to  what  they  may  suppose  to  have  been 
Ae  intention  of  the  law-muers.  Wood  v.  Ad- 
"nt,  35  K.  H.,  82,  86,  and  cases  cited. 

The  Statute  of  Massachusetts  relating  to  in- 
Jories  by  dogs,  although  similar  to  ours,  is  dis- 
tbictty  held  to  be  not  penal  but  remedial,  and 
ton  not  debt,  is  the  action  prescribed.   Reed  v. 


Ntnihjiad,  18  Pick.,  04;  Mitelua-v.Claop,  \% 
Cush.,  378;  LeFbrreeU.  Tolman,  117  Mass.,  109. 

SectioD  11  of  chapter  115,  of  theOeueraL 
Laws  relating  to  injuries  b^  dogs,  is  cumidative- 
to  section  10.  The  party  injured  may  dect  to 
sue  either  for  single  or  double  damages.  See^ 
Orm  V.  Roderta,  51  N.  H.,  110-114. 

The  fact  that  the  Massachusetts  Statute  is- 
held  to  be  not  penal,  but  remedial,  deprives. 
the  Massachusetts  cases  of  all  weight  and  au- 
thority in  the  contraction  of  our  statute.which 
has  so  many  times  been  held  to  be  petial,  the- 
last  time  in  Wftitiaker  v.  Warren,  60  N.  H.,  30. 

Id  the  case  of  the  somewhat  similar  statute- 
which  imposes  upon  railroad  companies  lia- 
bility for  injuries  caused  by  fire  from  their  loco- 
motives, this  court  held  that  the  doctrine  of 
contributory  negligence  does  not  apply.  Boteeti 
V.  Ba^^oad  Co.,  S7  N.  H.,  183. 

Mettr*.  OluMe  ft  Stre^er»  for  defendant: 

A  party  cannot  recover  damages  of  the  owner 
of  the  instrument  which  he  uses  willfully  or 
recklessly  to  his  injury.  Bigelow,  Torts,  348^ 
etteg.  il  Addison,  Torta,  sec  866;  Domat,  Civ. 
Law,  tit.  8,  sec.  3. 

Where  the  immediate  and  proximate  cause 
of  injury  is  the  fault  of  the  plaintiff,  he  caimot 
recover  damages,  although  the  primary  cause- 
be  defendant's  wrongful  act.  1  Addison,  Torts, 
sec.  84. 

All  men  are  presumed  to  know  the  nature  of 
dogs.  Shearm.  &  Redf.,  Neg.,  sec.  188;  see, 
Cooley,  Torts,  846;  Sarch  v.  BlacMum,  4 
&  P.,  397;  8.  C,  19  Eng.  C.  L.,52S;  Ourtinv, 
Mm,  6  Car.  &  P.,  489;  S.  C,  34  Eng.  C.  L. 
R.,  670;  FarOmD  v.  Haggerty,  85  Ind.,  178; 
WiUiamt  v.  M&rey,  74  Ind.,  35;  A  C.  89  Am. 
Rep.,  76;  CogtweU  v.  Baldwin,  15  Vt.,  404; 
KeigktliTMer  v.  Egan,  65  111.,  285;  Munn  v. 
.&i9c2,  4Allen,481;  I^umleyv.  Berge,\2^'i&BS8.,. 
57;  Mttrble  v.  Bost,  134  Mass.,  49;  Denniaon  v. 
Lincoln,  131  Mass.,  336. 

The  statute  provides  that  ' '  Every  owner  or 
keeper  of  a  dog  shall  forfdt  to  every  person 
injured  by  it,  <fouble  damages."  Qen.Xaws, 
ch.  116,  sec.  11. 

The  Massachusetts  Statute  is  identical,  ex- 
cept that  there  is  tort  instead  of  debt.  Gen. 
Stat,  ch.  88,  sec.  59. 

It  is  necessary  that  plaintiff,  though  a  boy,, 
should  OTove  that  he  was  hi  the  exercise  of  due 
care.   I^umley  v.  Berge,  124  Mass.,  67. 

In  an  action  of  debt  founded  on  a  penal  stat- 
ute, there  is  Ho  unbending  rule  which  forbids 
defendant  to  show  that  the  injury  was  not  prox- 
imately caused  by  his  act,  when  he  may  do  so 
in  on  action  of  tort.  See,  State  v.  Bailroad  Co.,. 
53  N.  H.,  638. 

U  plaintiff  had  willfully,  malidouslv  and 
wantonly  injured  or  killed  the  dog  without, 
necessity,  he  would  be  liable  to  punishment. 
Oen.  Laws,  ch.  381,  sec.  3;  State  v.  MeJhtgk, 
84  N.  H.,  628. 

So  if  plaintiff  willfully  caused  a  spring  gun, 
set  on  the  land  of  defendant,  to  explc^e,  he 
would  not  be  entitled  to  recover  for  injuries 
caused  to  him  by  the  explosion.  See,  Butter - 
~"v.  Forretter,  11  East,  59. 


Mr.  JunUee  Clark  delivered  ^e  opini(m  of 

the  court: 

The  principle  of  law  which  requires  the  ex- 
ercise of  reasonable  care  to  avoid  doing  injury 
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to  others  requires  also  the  exercise  of  reason- 
able care  to  avoid  being  injured  by  the  negli- 
gence of  others,  and  as  a  general  rule  one  can- 
not recover  compensation  for  an  injury  occa- 
sioned by  the  mere  negligence  of  another,  which 
be  might  have  avoided  by  the  exerdae  of 
reasonable  care.  If  the  injury  would  not  have 
happened  to  him  but  for  his  own  want  of  ordi- 
nary care,  he  cannot  legally  charge  to  the  neg- 
ligence of  the  other  party  the  consequences  of 
his  own  carelessness.  And  this  doctrine  of  con- 
tribut(»y  negligence  aimlies  to  cases  of  infliry 
by  animals.  Cooley,  Torts,  846;  1  Addison, 
Torts,  i.  361,  Shearm.  &  Kedf.  Neg.,  «.  199. 

It  is  contended  that  the  common-Taw  rule  has 
been  changed  by  G.  L.  ch.  115, «.  10,  11,  and 
that  the  (foctrine  of  contributory  negligence 
does  not  apply  to  cases  arising  under  the  stat- 
ute. The  proviBions  of  the  statute  are  as  foUowa: 

"  Sec.  10.  Any  person  to  whom  or  whose 

Property  any  damage  may  be  occasioned  by  a 
0^  not  owned  or  kept  by  said  person,  shall  be 
entitled  to  recover  of  the  person  who  owns,  or 
keeps,  or  has  said  dog  in  possession,  all  damage 
whuih  may  be  so  occasioned,  except  in  cases 
where  the  same  have  been  occasioned  to  the 
party  suffering  such  damage  while  engaged  in 
Uie  commission  Of  a  trespass  or  other  tort." 

"  Sec.  11.  Every  owner  or  keeper  of  a  dog 
shall  forfeit  to  every  person  injured  by  it,  double 
the  amount  of  the  damage  sustained  by  him  to 
be  recovered  in  an  action  of  debt." 

"  The  action  is  brought  under  section  11,  and 
it  is  claimed  that  under  this  statute  the  liability 
of  the  owner  or  keeper  of  a  dog  is  not  affected 
by  the  negligence  of  the  person  injured.  It  is 
aald  that  uie  statute  Is  penal  and  should  be  con- 
strued strictly,  and  that  the  terms  impose  an 
absolute  liabUity. 

The  statute  is  neither  distinctively  penal  nor 
remedial.  It  is  so  far  penal  that  it  is  not  uncon- 
stitutional by  reason  of  authorizing  the  recovery 
of  double  damages.  O^ig  v.  Oerruk,  58  N.  H. , 
518. 

Bat  it  is  not  within  the  statute  limiting  the 
time  within  which  suits  founded  on  penal  stat- 
utes must  be  brouriit.  Whittakerv.Warrm,W) 
N.  H.,  20. 

It  is  penal,  so  far  as  it  imposes  the  payment 
of  double  damages  as  a  forfeiture,  and  reme- 
dial BO  far  as  it  provides  for  the  recovery  of  dam- 
ages as  compensation  for  the  injury  done.  But 
by  whatever  name  it  is  called,  whether  penal  or 
remedial,  ^e  statute  is  substantlalily  remedial. 
It  furnishes  a  statutory  remedy  for  enforcing 
the  common-law  right  of  recovery  of  damages 
for  the  actual  injury  sustained,  and  a  recovery 
under  the  statute  is  a  bar  to  any  subsequent  ac- 
tion for  the  recovery  of  damages.  The  statute 
must  receive  a  reasonable  interpretation,  what- 
ever its  nature.  The  rule  requiring  penal  stat- 
utes to  be  construed  strictly,  means  only  that 
they  are  not  to  be  extended  by  Implication  so  as 
to  embrace  cases  or  acta  not  fairly  and  reason- 
ably within  the  prohibition  or  penaltyof  the  stat- 
ute; and  in  cases  of  doubtful  construction,  that 
interpretation  should  be  adopted  which  restricts 
the  operation  and  enforcement  of  the  forfeiture. 
Where  there  is  such  an  amUguity  as  to  leave 
reasonable  doubt  of  the  meaning,  the  penalty 
is  not  to  be  in6Icted.  Disregarding  the  general 
principle  of  contributory  negligence,  tine  lan- 
guage of  section  11  imports  an  absolute  UabU- 
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ity.  This  interpretation  gives  a  broader  spplics- 
tion  to  the  statute  than  &  contended  for.  It  i> 
said  that  sections  10  and  11  we  lo  be  construed 
togeth»,  and  that  the  exception  In  secdim  10 
of  the  right  of  a  partv  to  recover  damages  for 
injuries  received  while  engaged  in  the  commis- 
sion of  a  trespass  or  other  tort,  Is  to  be  regarded 
as  applicable  to  section  11  also,  and  it  is  argued 
that  the  express  mention  of  this  exception  is  to 
be  construed  as  excluding  any  other  exception 
to  the  absolute  liability  implied  in  the  language 
of  the  statute. 

In  Om€  V.  SoberU,  61  N.  H.,  110, 118,  it  li 
said  in  considering  this  statute  that  it  appar- 
ently originated  In  the  idea  that  much  damage 
was  done  by  dogs,  for  which  the  injured  person 
had  no  remedy,  by  reason  of  the  practi<»l  dif- 
ficulty of  charging  the  owner  wiui  knowledge 
of  the  mischievous  character  of  the  dog;  uid 
therefore  it  was  thought  best  to  make  the  owner 
orkeeperabsolutelyliablefor  the  in  juries  caused 
by  his  dog,  without  regard  to  the  fact  whether  be 
had  knowledge  of  the  vicious  character  of  the 
animal  or  not.  Assuming  this  view  to  be  correct, 
that  the  purpose  of  the  statute  is  to  obviate  the 
difficulty  of  showing  the  owner's  knowledge  of 
the  vicious  propensities  of  the  dog.  In  an  action 
for  damages,  a  reasonable  Interpratation  limits 
it  to  the  accomplishment  of  that  object,  and  the 
language  of  the  statute  is  to  be  construed  with 
reference  to  the  established  rule  of  law,  titaX  t 
party  cannot  recover  for  injuries  resulting  fn»D 
his  own  negligence.  In  the  interpretation  of  a 
statute,  the  general  purpose  is  entitled  to  great 
weight  in  ascertaining  the  meaning  of  particu- 
lar words;  and  If  the  literal  meaning  of  par- 
ticular words  Is  inconsistent  with  the  general 

[lurpose,  or  if  the  langua^  used,  if  understood 
iterally,  Is  inconsistent  with  a  well  settled  prin- 
ciple of  law  of  general  application,  there  U 
^ve  reason  to  doubt  whether  the  literal  senw 
IS  the  sense  intended  by  the  Legislature. 

A  construction  of  the  statute  making  the 
owner  of  a  dog  absolutely  liable  for  injuries 
re^;ardles8  of  liie  conduct  of  the  party  injured, 
might  in  some  cases  hold  the  owner  responsible 
for  injuries  occasioned  solely  by  the  recklew 
carelessness  of  the  party  injured.  It  would 
make  the  owner  liable  to  a  person  injured  while 
intentionally  exposing  himself  by  worrying  and 
irritating  a  dog  for  the  purpose  of  testing  hia 
temper  and  disposition.  Such  a  constructiOD 
would  be  unreason^le.  We  think  the  rule  of 
interpretation  applicable  to  this  statute  is  anal- 
ogous to  that  applied  to  the  statute  making 
towns  liable  for  damages  happening  from  de- 
fective highways,  which, although literallyim- 
posing  an  absolute  and  unqualified  liability,  is 
construed  vrith  the  qualiOcatlon  that  the  party 
injured  is  not  entitied  to  recover  if  his  own  neg- 
ligence contributed  to  the  injuiy. 

As  the  statute  ia  to  be  interpreted  with  refer- 
ence to  the  general  principle  that  a  party  can- 
not recover  damages  for  the  negligence  of 
another  If  his  own  negligence  contributed  to  the 
injury,  the  e-ipressed  exception  that  the  injured 
party  cannot  recover  if  the  injury  ia  rewsived 
while  he  is  in  the  commission  of  a  trespass  or 
other  tort,  is  not  to  be  regarded  as  excluding  the 
doctrine  of  contributory  negligence.  The  pur- 
pose and  effect  of  the  exception  is  to  limit  the 
right  of  recovery,  and  not  to  extend  it.  The 
fact  that  the  party  faijured  is  in  the  commission 
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of  %  trespsBB  or  tort  may  or  may  not  contribute 
to  the  injtuy.  The  fact  that  a  peraon  injured 
by  a  dog,  is  trespassiog  on  the  premises  of  the 
owDtf  of  the  dog  at  the  time  of  the  injury  may 
not  in  aoy  respect  contribnte  to  the  injury.  He 
Ddriit  be  Injured  inthe  ssmemaimeT  if  he  was 
riffltfally  on  the  premises  by  the  owner's  per- 
murioD.  The  e£Fect  of  the  exception  is  to  limit 
tbe  liabili^  of  the  owner  by  prohiUting  a  re- 
covery in  all  cases  where  the  jmxtj  injured  is 
engaged  in  a  commission  of  a  trespass  or  tort, 
re^iraless  of  the  fact  whether  he  is  chargeable 
with  contributoiT  negligence  or  not.  It  merely 
iiimoBes  tbe  condition  upon  the  injured  party's 
ri^t  of  recovery,  that  it  must  appeu  that  ne 
was  not  a  treepasser  when  the  injury  was  re- 
ceived, and  the  doctrine  of  contribatory  negli- 
gence is  applicable  to  caaee  under  the  statute  as 
at  opnunon  law. 
due  diteharged. 

Mr.  JutUee  Switli  did  not  ait;  the  others 
eaunured. 


C!harleB  A.  WELCH,  «f  a<.,  Bert,, 

Julia  ADAks.  Aj^., 

1.  It  is  not  necenuT  to  the  legal  ezeea- 
tlao  of »  will  tbat  it  be  signed  or  sealed  in 
the  presence  of  the  ■nbseriUny  witneas- 

«s,  nor  that  the  witnesses  sign  m  the  pres- 
ence of  each  other. 

i.  The  fact  that  the  will  was  aiefned, 
sealed  and  witnessed  as  such  in  the 
presence  of  the  testator  and  subscribing 
Titnesses,  was  evidence  from  which  the 
jory  might  And  that  the  will  irasattmrted 
vf  the  sabaeribins  witneswes  at  the  re- 
quest of  the  testator. 

3.  The  statute  of  this  State,  Gen.  L.  ch. 
^  sec.  18,  proTides  that  neither  party 
■hall  testt^  on  a  cause  when  the  adverse 
pwty  is  an  executor  or  administrator,  or 
in  insane  person,  unless  the  said  executor. 

electa  to  tmtify,  except  when  it 
dauiy  appears  to  the  court  that  injustice 
may  be  done  without  the  testimony  of  the 
party  in  snch  case,  he  may  be  allowed  to 
testay  subject  to  exception  and  revision, 
is  eqaally  applicable  in  a  trial  of  an  ap- 
peal upon  the  probate  of  a  will,  as  in  ae- 
tiMa  apon  contracts  entered  into  or  tort 
done  or  suffered  aceming  in  the  lifetime 
of  the  deceased. 

4.  On  the  trial  of  an  appeal  ftwm  the 

Krobate  of  a  will  the  appellant  Cfumot 
B  a  witness  unless  the  executor  testifies. 


(CaiToU- 


-Julr  31, 1885.) 


\  PPEAL  from  a  decree  of  the  probate  court 
allowing  the  will  of  Isaac  Adams.  The 

Soxt-^A  request  to  a  witness  to  subsoribe  a  will 
pttfbe  made  by  a  third  person,  provided  testator 
KWB  and  understaada  ft,  and  does  not  dissent. 
Ctwatham  t.  Hateber,  30  Qratt..  66. 

Where  a  will  was  eubacrlbed  to  in  an  adjoining 
room  the  communicating  door  being  open  and  tea- 
tator  Gonld  have  seen  them  slgninir  If  he  desired.  It 
^mbscribed  fn  his  presence.    Will  of  Meurer,  14 

8o  where  he  oould  not  see  the  signing.  Riggs  t. 
BlciB,UB"  — 

X.  H. 


only  issned  joined  was  whether  tbe  testator  was 

of  sound  and  disposing  mind.  Verdict  for  m- 
pellees,  which  the  appellant  moved  to  sstasi^ 
Neither  of  the  appeUees  testify. 

The  appellant  by  the  exercise  of  discretion 
under  the  statute  was  permitted  to  testify  gen- 
erally, but,  subject  to  exception,  was  excluded 
as  to  conversations  and  matters  occurring  be- 
tween himself  and  the  deceased,  and  as  to  which 
the  latter,  if  alive,  could  have  testified,  it  not 
appearing  to  the  court  ttiat  injustice  was  done 
thereby,  but  qu^te  the  contrary,  Neither  of  the 
executors  tesbfled,  and  no  devisee  or  legatee 
was  called  by  them  as  a  witness. 

The  appellant  requested  the  court  to  instruct 
the  juryaa  follows: 

1.  "There  is  no  legal  definition,  ortestof  in- 
sanity, or 'soundness  of  mind,  or  of  the  mental 
capacity  to  make  a  valid  will.  Soundness  of 
mmd,  such  as  will  enable  a  person  to  make  a 
will,  has  reference  to  tbe  business  to  be  trans- 
acted, namely,  the  disposition  of  property  by 
will;  his  mind  must  have  been  sound  with  re- 
ference to  whatever  is  involved  in  this  transac- 
tion. If  It  shall  appear  that  he  is  able  to  under- 
stand the  nature  and  situation  of  his  property, 
and  his  relations  to  those  persons  in  whom,  and 
those  things  in  which  he  has  been  mostly  inter- 
ested, the  nature  of  the  act  he  was  doing,  and 
the  relations  in  which  he  stood  to  the  natural 
objects  of  his  bounty,  this  condition  of  his 
mind  is  evidence  to  be  conrfdered  upon  the 
question  of  liis  mental  capacity  to  make  a  will; 
but  such  evidence  furnishes  no  legal  test  of  his 
capacity  to  make  a  will;  it  is  simply  evidence 
to  be  weighed  in  connection  with  all  tbe  other 
testimony  in  the  case  as  to  the  testator's  sound- 
ness or  unsoundness  of  mind.  The  court  does 
not  instruct  ^ou  as  to  what  in  point  of  law  is 
mental  capacity  to  make  a  will. 

2.  The  mind  of  the  testator  must  have  been 
free  from  any  condition  which  was  the  efFect 
of  disease,  and  which  would  or  might  lead  him 
to  dispose  of  his  property  otherwise  than  he 
would  have  done  but  tw  the  effect  of  such  men- 
tal disease.  All  tbe  testlmonT  which  you  have 
heard  concerning  his  domestic  relations  and  his 
feelings  of  like  or  dislike  towards  the  members 
of  his  family;  all  the  testimony  as  to  what  he 
said  and  what  he  did ;  all  the  testimony  concern- 
ing his  disposition  and  temperament,  and  con- 
cerning any  change  in  these  respects  between  tbe 
earlier  and  later  portions  of  his  life;  concerning 
histroublesigriefsand  disappointments,  concern- 
ing his  manners  and  haUts,  and  anydiange  in 
them  between  the  earlier  and  later  portions  of 
his  life;  all  the  eccra^dties  and  peculiarities,  if 
you  find  he  had  an;^.  shoidd  be  considered  so 
so  far  as  they  may  aid  you  in  ascertaining  the 
condition  of  his  mind  at  the  date  of  the  will. 

3.  All  infirmities,  though  not  necessarily  a 
disqualificatioD,  avraken  caution  to  see  If  men- 
tal capacity  is  impaired  or  gone." 

4.  "Partial  insanity  or  unsoundness  of  mind 
will  not  alone  always  and  inevitably  destroy 
the  wiU,  but  whenever  the  insanity,  partial  or 
general,  or  mental  disease  or  derangement, 
modifies  the  disposition  of  the  testator  in  the 
will,  enters  into  the  will  and  forms  a  part  of  it. 
It  will  destroy  the  will,  even  though  some  fac- 
ulties of  the  mind  are  sound. 

If  you  find  from  all  the  evidence  the  exist- 
ence and  effect  in  tiie  will  of  unsoundness  of  . 
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mind,  general  or  partial,  such  iBfirmity  destroys 
the  will;  while  it  does  not  require  univer^ 
perfectloii  and  soundness  of  nund  to  make  a 
will,  neither  does  it  require  absolute  unsound- 
ness uf  mind  to  destroy  a  will.  If  mental  un- 
soundness or  disease  lurks  in  the  will,  haa  pro- 
duced its  effects  there,  changed  or  modiflea  the 
dh^^tion  of  tiie  property,  U  is  not  a  valid 

The  spedflc  iatroductions  asked  for  were  not 
j^ven,  and  the  appellant  excepted.  Instructions 
coverine  the  ground  of  the  requests  were  given 
to  which  no  exception  was  taken.  The  other 
exceptions  sufflcienUv  appear  in  the  opinion. 

Me»9r».  Wm.  I*,  roster,  G-eo.  B.  French 
and  Paul  Wentworth,  for  appellants: 

"  Executor  or  administrator"  as  used  in  the 
statute,  Qen.  Laws,  ch.  338,  sec.  16,  indicates 
those  parties  as  standing  in  a  representative  ca- 
pacity, and  the  "  cause,  is  a  cause  that  existed 
ta  the  lifetime  of  the  deceased.  See,  Gen.  Laws, 
cb.  228,  sec.  16. 

While  the  appeal  remains  undecided,  every- 
thing is  in  suspense,  and  where  by  reason  of 
delay  in  delivering  the  final  grant  of  administra- 
tion, a  specific  administrator  may  be  appointed. 
Qen.  Laws,  ch.  195,  sec.  18. 

The  party  named  in  the  will  as  executor  does 
not  give  the  bond  required  by  sec.  13;  and  un- 
til he  shall  have  given  the  bond,  he  cannot  be 
considered  as  having  that  trust.  Gen.  Laws, 
ch.  195,  sees.  1,  30,  22;  see.  Chase's  Prob. 
Direc.,  86;  Smith,  Prob.  Law,  4th  ed.,  338. 

The  statute  does  not  apply  where  the  party 
never  was,  and  is  not  yet,  an  executor.  2ia»h 
V.  Bud.  46  He.,  168;  Abb.  Tr.  Ev.,  64,  n.  9; 
ILwd  T.  Lord  Barrir^iton,  L.  R.  £q.,  332. 

Where  the  validity  d  a  will  was  contested,  a 
person  named  therein,  as  executor,  is  not  "  a 
party  prosecuting  or  defending  within  the 
meaning  of  the  statute."  MiUay  v.  Wiley,  AH 
Me.,  dS);  compare,  Maine  Statute,  R.  S.,  cb. 
82,  sec.  83,  and  ch.  64,  sees.  1, 3, 5, 37, 32,  with 
N.  H.  Gen.  Laws,  ch.  338.  sec  16,  and  ch.  lOS, 
sees.  1,  12. 15,  18. 

A  person  cannot  be  considered  an  executor 
when  the  controversy  relates  to  the  probate  of 
the  will,  in  which  he  is  named  executor.  Me- 
Keen  v.  }l*rmt,  46  Me..  239,  249. 

Under  the  statute  in  Rhode  Island,  appellants 
were  allowed  to  testify  on  their  own  motion, 
subject  to  exceptions.  Qen.  Stat. ,  ch.  303,  sec. 
82;  Hamit'onv.  Hamillon,  10  R.  I.,  588. 

Proceedings  in  reference  to  establishing  or 
invalidating  a  will,  stand  on  a  different  found- 
ation from  ordinary  actions  or  causes  of  ac- 
tion. OarPin  v.  WiUiamt,  50  Mo.,  206,  213, 
218. 

The  real  question  being,  whether  there  is  a 
will  or  not.  and  upon  that  question  all  parties 
have  a  right  to  testify.  Sunt  v.  Acre,  38  Ala. . 
680;  lOr.  £v.,  sec.  650. 

The  Statutes  of  Missouri  and  Hassacbusetts 
are  identical  in  this  respect;  and  their  construc- 
tion the  same.  Shailer  v.  Bunutead,  99  Mass., 
113,  180;  see,  also.  Brown  v.  CamM,  86  Ga.. 
668;  Deupree  v.  Deuvrte,  45  Qa.,  416,  434. 

Since  the  decision  in  Sfta^Zer  v.  Bunutead,  the 
injustice  of  the  appellee's  construction  has  re- 
ceived legislative  recognition  by  the  repeal  of 
s.  14  of  ch.  131,  Mass.  Gen.  St.,  and  the  sub- 
stitution, of  the  Act  of  June  22,  1870,  whereby 
no  person  of  sufficirat  und^rrtanding  is  ex- 


,  aecmres  uiai  me  aci  ^noi  lae  excepoouf 
apply  in  "issues  and  inquiries d<mf«n( 
m.''  1  Brightly,  Pardon's  Dig.,  634,  sec 
Bowm  T.  Gforaitfto,  78  Pa.,  867;  flw  v. 


eluded  from  testif^g  in  any  case,  except  hua- 
band  and  wife,  with  regard  to  private  conTer- 
sations  with  each  other. 

In  Tennessee,  the  contest  over  a  will  h  hdd 
to  he  not  a  suit  Inr  or  against  an  executw.soM 
to  bring  the  parties  within  the  exception  in  the 
statute.  Orr  v.  Oox,  8  Lea,  617,  619,  appror- 
ing  an  imreported  case,  Beadle  v.  Alexander, 

To  obviate  the  injustice  of  a  wrong  constmc- 
tion  of  this  secticm  of  the  statute,  the  Act  of 
April  15,  1868,  of  Pennsylvania  was  ptased, 
declaring  that  "No  interest  or  policy  of  law 
shall  exclude  a  iHirty  or  person  from  baa^  % 
witness  ia  any  civil  proceeding. "  The  provuo 
ingrafted  upon  this  section,  after  excludiDC 
from  the  operation  of  the  Act  several  clasNsoI 
cases,  declares  that  the  Act  (not  the  excc^itkin) 
shall 
tel  noni. 
16;  Bowen 

Clarke.  80  Pa.,  170,  179. 

The  production  of  certain  evidence  oalode 
of  transactions  between  himself  and  the  de- 
ceased, as  mementoes  and  marks  of  testators 
hand,  indicating  the  state  of  testator's  mind,  it 
proper.    Danidt  r.  Fatter,  26  Wis.,  686. 

So,  copies  of  papers  verified  by  tita  oath  of  t 
^^y.   MovUim  v.  Mason,  21  Mich.,  864. 8T1. 

The  first  rule  governing  the  production  of 
evidence,  is,  that  the  evidence  offered  molt 
be  confined  to  the  point  in  issue.  1  GreoiL 
Ev.,sec.50;  Best's Prin.  Ev.,  Sthed.,  805, 8M. 

"  This  rule  excludes  all  evidence  of  oollatetal 
facts,  or  those  which  are  incapable  of  afford- 
ing any  reasonable  presumption  or  inference  u 
to  the  principal  fact  or  matter  in  dispute,  l 
Greenl.  Ev.,  ss.  52,  58;  Step.  Dig.  of  Ev  ,  srt 
127;  Campeau  v.  DeMey,  9  Mich  ,  881,  88£, 
419. 

On  a  cross-examination,  for  the  purpose  d 
testing  the  memory  or  the  honesty  of  the  vil- 
ness,  questions  may  be  asked  relative  to  wUi- 
ten  collateral  to  the  issue.  OonAs  v.  Wi*- 
ehetter,  89  N.  H.,  18,  17. 

A  great  deal  of  latttode  is  allowed  far  thit 
purpose.  Seavqf  t.  Deariom,  19  N.  H..  36U 
§55,  856. 

Unless  the  evidence  is  otherwise  material, 
pertinent  and  relative  to  the  issue,  the  range  of 
crosB-examinatton  regulated  only  hy  juoidal 
discr^on.  is  limited  to  a  crosB-examuutitu,  in 
diqutragement  of  the  character  of  the  witness. 
Qvttwam  V.  Morte,  58  N.  H.,  166;  Eertm 
HendiT»&n,  28  K.  H.,  498.  506. 

While  the  evidence  was  irrelevant,  and  thiev 
no  light  on  the  condition  of  the  testator'a 
mind,  it  was  not  without  its  injurious  effect 
and,  therefore,  the  verdict  should  not  stand 
ITfAjbbiy  V.  J!bw,  38 N.H.. 618,618,  619;  &  C, 
88  N.  H.,  171,  176, 177;  Center  y.  Onter,88N. 
H.,  318,  823;  ifewce  v.  Clieehire  R.  R.  Co..^ 
N.  H.,  97,  100. 

The  evidence  offered  by  the  appellee  was  in- 
competent, and  should  not  have  been  admitted, 
because  the  writing,  purporting  to  be  a  copy 
of  the  record  of  a  deed,  was  secondary  evidence. 
PoOard  V.  Meltin,  10  N.  H.,-  554,  567,  568; 
F&rtaith  v.  Clark.  21  N.  H.,  409.423;  ^iitotv. 
OampbeU,  7  Pick.,  10;  Hathatcay  v.  Spotmer,  9 
Pick.,  33:  Commonwealth  v.  Str^,  SGray.W. 
81;  Smith -v.  Guthman,  69  N.  H.,  27;  Z«M 
v.  ThuTiton,  16  K.  H.,  899,  405;  Andntu'v. 
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Snturn,  17  N.  H.,  418.  415;  LoomU  t.  Bedel, 
11  N.  H.,  74,  8«!  I/brrar  v.  FiMenden,  80  N. 
a,  3«8,  278. 

As  secondary  evidence,  no  foundatton  was 
hid  for  Its  admiarion.  OmmoniBealthT.Mhnmf, 
befbn  dted;  Jforii;  T.  A  d  M.  B.  B.,KTXU„ 
88;  Owm  v.  InffoJU,  18  N.  H.,  617;  Bourne  v. 
Bolton,  2  Qray,  494;  OommonmcUth  v.  Parker, 
SCaah.,  313,  336;  Brcukett  t.  1  Cusb., 

n,  83;  ^nitkitf  v.  BorrmMcale,  104  Mass. ,  307, 
9M;  i)ratNT  T.  ^ot/teld,  124  Mass.,  OS,  M;  1 
areenl.  £t.,  8eC8.560,n.8,561,  563, 583;  Best, 
Prin.  Ev.,  5th  Eng.  ed.,  sec.  483,  p.  60»;i)u»yw 
T.  Omnt,  7  Ex. ,  988,  647,  648. 

To  tbe  general  rule  that  facts  must  be  estab- 
lidud  by  sworn  testimony,  or  by  documents 
the  genuineness  of  which  is  verifled  by  oath, 
there  are  certain  ezceptlons,  the  evidence  being 
otbffvrise  competent,  enumerated  in  1  OreenL 
Er.,  seca  47»-484,  498-681;  Best,  Prin.  Er., 
■m.  484,  et  teq. 

Where  the  recxnd  of  another  State  la  offered 
Is  erldaice,  tbe  court  must  be  inf Mined 
competent  evidence,  of  tbe  htwa  of  such  State, 
tbe  anties  of  officers  thereunder,  the  provisions 
for  recording  and  for  certlfyine  copies,  in  order 
(0  be  assured  that  the  recora  is  a^isslble. 
fitkard  v.  BaUey.  86  N.  H.,  162, 169;  Huntv. 
Jehum,  44  N.  Y.,  27,  40  ;  Dunlap  v.  Daugh- 
80  m.,  887;  1  OreenL  Ev.,  sees.  486,  488, 

The  fact  that  a  deed  comes  from  anotiier 
State,  anthentlcated  by  a  certificate  of  registra- 
tion. Is  no  proof  of  the  existence  of  a  law  au- 
thorizing such  registration,  ^nem  v.  Bvmar, 
t  HtuBpL  fTenn. ),  646. 

AnthenHcatkm,  acowdfaig  to  the  United 
Btitea  Statutes,  flection  006,  must  be  made,  or 
eqairalent  oral  testimony  must  be  produced, 
or  as  ezuDoiiied  copy  oifmd,  supported  bv  oral 
lestinu>ny,  as  to  the  legal  custody  and  quality  of 
the  record.  Bowman  v.  Sanborn,  26  N.  H. ,  87, 
92,  113,  118;  SmUhem  v.  Mendum,  0  N.  H., 
m;  Wooda  V.  B<vnkt,  14  N.  H.,  101,  109,  110; 
I  GreenL  Ev.,  sees.  488,  480,  488,  501.  504-608; 
WUoox  V.  8mith,  6  Wend.,  281,  384;  where  it 
bhddthat  the  actof  certlflcaticmis not  suffl- 
c^t  evidence  that  the  party  certifying  is  tbe 
incumbent  of  the  oflSce  claimed.  1  Wbart.  Ev. , 
Kca.  115,  n.  1, 118,  n.  4.\I)rummondv.Magritdar, 
»  Cr.,  123, 125;  Seeritt  v.  Oreen,  8  Wdl.,  744 
(XVIII.,Lawed.,168);i^u«;v.  Weyant.^Barr. 
(Dd.). 503, SOS;  whereltiasald  "Theproof  now 
oflenddoesnt^  make  known  to  us  that  this  Is 
the  proper  officer  entitled  to  certify  the  paper, 
and  that  the  mode  of  certification  is  in  due 
form."  Key  v.  Vaughn,  15  Ala.,  497;  Wat- 
nut  v.  MeOrew,  16  Ter. ,  506;  McCormiek  v. 
Btaru,  88  IlL,  837 ;  P^&rmana  v.  Lam,  6 
Leigh  (Ta.),  S38;  CrmeeU  v.  Hopkintim,  46  N. 
H.,9. 

It  ihonld  appear  that  the  officer  ma  t^e  per- 
son autluHlzea  to  fundsfa  authenticated  copies. 
WoodM  V.  Bank*,  14  N.  H.,  101,  109. 

Where  the  officertestlfled  to  his  qualification 
md  acts,  it  sai^lea  the  {dace  of  a  certificate  of 
uthentication.  BeOmMY.  Oopp,  20  N.  H.,408, 
4M,  S03,  508. 

Seme  sworn  evidence  of  official  character 
noat  be  had,  even  though  slight  evidence  may 
be  sufficient.  Fortaith  v.  Thompton,  4  N.  H., 
216;  8t^  V.  8toru,  12  N.  H.,  90,  92. 

Authentication  nu^  be  suppUed  broraltestl- 
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mony  as  to  official capadty.  FemuonY.  CUf- 
ford,  87  N.  H.,  88. 

The  facts  that  the  officer  was  what  he  claimed 
to  be,  that  he  signed  the  certificate  and  what 
the  state  laws  were,  may  beadmitted  andprared. 
Homane  v.  Coming,  60  N.  H.,  419. 

There  is  necesdty  for  tbe  authentication  of 
records  of  courts.  Steerey.  TenTiev,  50  N.  H., 
461.  471;  m»om  v.  Blood,  68  N.  H.,  484. 

There  is  no  rule  which  prevents  the  contra- 
diction of  such  secondary  evidence,  or  which 
will  allow  adocumentto  be  conclusively  proved, 
by  anything  that  a  party  may  see  fit  to  affirm 
to  be  a  copy.  Dispensing  with  primary  evi- 
dence only  changes  tbe  degree  of  evidence  re- 
quired, but  in  no  way  allows  a  case  to  be  made 
out  without  proof,  or  prevents  counter  proof. 
Moulton  V.  Ma»on,  31  Hicb.,  864,  860,  870. 

The  error  cannot  be  cured  by  the  application 
of  the  doctrine  of,  lAAon  v.  Lyman,  ^  N.  H., 
SS8. 

The  statute  does  not  prescribe  any  d»Tee  or 
test  of  intelligence  or  soundness.  Whemer  the 
testator  was  able  to  understand,  etc.,  was  a 
question  of  fact,  and  the  instructions  given  the 
5iry  were  erroneous  in  assuming  it  to  be  a 
question  of  law.  Boardman  v.  Woodman,  47 
N.  H.,  120,  147. 

■  The  decree  of  a  }udg£  of  probate  is  vacated 
by  an  appeal ;  and  proceedings  for  proof  of  a 
will  in  solemn  form,  are  of  a  nlgber  and  more 
conclusive  nature  than  those  for  proof  in  com- 
mon form,  and  sup^^e  and  swallow  up  the 
less  form^  proceeding.  There  must  be  a  con- 
firming order  In  the  proceedings  in  solemn  form, 
or  tbe  decree  in  common  form  is  void,  and  this 
without  any  appeal  In  the  latter  case.  Gen.  Laws, 
cb.  104,  sec.  8;  ch.  307,  sec.  6;  Matha  v.  Ben- 
nett,  21  N.  H.,  188,  180,  208;  Siwn  v.  CocK- 
rem,  11  N.  H.,  199,  200;  Smith,  Probate  Law, 
804;  Arrwldv.  ifctWn,  4  Cush.,  46;  CampbOiv. 
Howard,  5  Mass. ,  876 ;  Sever  v  Sftw,  8  Mass. , 
182,  188;  Ewfr  v.  Beard,  8  Pick.,  64;  Paine  v. 
Cowdin,  17  Pick.,  142;  Boynton  v.  Dyer,  18 
Pick.,  I,  4;  1  Williams.  Exrs.,  657, 658,  old ed. 
688,  n.  1;  Ptieev.  Parkenr,  1  Lev.,  168;  States. 
Wimam*.  9  GUI,  178 ;  Shauffiw  v.  Stoem-,  4 
Serg.  &  R.,  202 ;  Fletcher  v.  FktOier.  29  Vt., 
08 ;  Williams  v.  Bobinson,  42  Vt.,  662,  668 ; 
Shepard  v.  Jthodee,  60  Bl.,  801. 

Gen.  Laws,  ch.  207,  13,  does  not  qualify 
ch.  104,  sec.  8,  BO  as  to  do  away  with  the  ne- 
cessity for  a  confirming  order. 

Tbe  proceeding  to  test  the  validity  of  a  will 
I  is  a  proceeding  In  rem.  and  with  Uiat  fact  In 
>  view  we  can  come  to  a  safe  solution  of  the 
matter.  1  Wllliams.Exrs. ,  876,  old  ed. ,  888,  n.  g; 
Benoiet  v.  Mutrin,  4&  M.,  48. 

In  a  probate  proceeding,  the  Code,  as  it  stood 
in  Jan.,  1860,  did  not  disqualify  a  widow,  who 
contested  a  will,  from  testifying,  the  heir  at 
law  also  being_a contestant.  EmUei^IHeMeh, 
1  Tucker  (N.  Y.  Surrogate),  189. 

Mestrt.  E.  A.  Hlubard.  Copelamd  A 
Ed^rty*  and  Thoww  W.  WUpple,  for 
appellees : 

The  due  execution  of  the  will  is  not  in  con- 
bwversy,  and  it  is  not  necessary  for  the  appel- 
lee to  prove  it.  Hardy  v.  MenUl,  S6  N.  H., 
388. 

The  statute  only  requires  that  the  will  shall 
be '  'in  writing,  signed  and  sealed  by  the  testator, 
or  \fj  srane  person  In  his  presence  an^  by  his, 
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express  directioa  and  attested  and  subscribe 
In  his  presence  by  three  or  more  creditable  wit- 
neeaee."   Gen.  Laws,  ch  198,  sec.  6. 

The  witneflses  need  not  know  that  the  instru- 
ment they  sign  is  the  testator's  will.  Bull.  (N. 
P.l  264,  cited  1  Vesey,  487. 

Appellant  was  rightly  excluded  from  testify- 
ing "As  to  conversations  and  matters  occurring 
between  himself  and  the  deceased,  and  as  to 
which  the  latter,  if  alive,  could  have  testified, 
it  not  appearing  to  the  court  that  injustice  was 
done  therel^,  but  quite  to  the  contrary."  Oen. 
Laws,  ch.  3S8.  sees.  16,  17,  ^;  GAandler  t. 
Dams.  47  N  H  ,  462,  464,  466;  Harvey  v.  Ml- 
Hard,  Id  ,  651 ;  Fhtgate  v.  Thompaon,  M  N.  H., 
466;  Hoit  v.  Buaadl,  56  N.  H  ,  659;  Bailey  v. 
Harvey,  60  N.  H  ,  163;  Burn*  v.  MaOigan,  Id., 
167;  CochTonv.  Zangmaid,  Id.,  571;  Lord  v, 
Zord,6SN.  H.,7. 

If,  before  the  evidence  closed,  appellees  with- 
drew their  objection  and  appellant  had  the  op- 
portunity to  testify,  but  did  not  avail  himself 
of  tt,  and  the  appellees  had  introduced  incom- 
petent evidence  subject  to  exception,  the  court 
could  permit  it  to  be  withdrawn,  giving  proper 
instructions  to  the  jury  to  disregard  it.  Ham- 
blett  v.  HambUtt,  6  N.  H.,  m-,  Beerfidd  v. 
Nartkmod,  10  N.  H..  260;  Judged  Probate  t. 
atone,  44  N.  H.,  607;  Cottar  v.  Jawvrin,  47  N. 
H.,  8?6. 

Where  the  admission  of  the  question  and  an- 
swer is  purely  discretionary,  the  decision  of  the 
judge  is  not  subject  to  reversal  or  revision.  1 
QKenl.  Et.,  sees.  431,  446;  and  so,  of  the  lati- 
tude allowed  on  cross^xaminatimi.  free  v. 
Buckingham,  50  N.  H.,  319. 

In  the  examination  of  witnesses  how  far  a 
tribtmal  should  go  from  the  issue,  for  trial  of 
collateral  questions,  the  time  to  be  spent  there- 
on, the  evidence  which  may  be  exduded,  are 
often  questions  of  fact  to  be  determined  at  the 
trial.    Wataon  v.  Ticotnbly,  60  N.  H.,  498. 

A  verdict  will  not  be  set  aside  because  of  the 
introduction  immaterial  evidence,  unless  die 
court  can  see  that  it  tended  to  prejudice  the 
case  with  the  Jury.  Cook  y.  Brown,  84  N.  H., 
460;  Porley  v.  MarahaU,  57  N.  H.,  806;  Martin 
V.  Towle,  69  N.  H.,  81. 

The  case  of  Baniela  v.  Pbeier,  26  Wis.,  686, 
is  not  in  point,  as  it  was  a  case  upon  a  probate 
of  a  will. 

Questions  invoking  the  judgment  of  the  wit- 
ness were  allowable  under  the  practice  existing 
just  previous  to  the  decidon,  in  Hardy  v.  Mer- 
riU,  56  N.  H.,  327;  seeop.  Foster,  C.  J.,  C.  C, 
in  Boardman  v.  Woodman,  47  N.  H. ,  120  , 

A  copy  of  a  public  record,  properly  authen- 
ticate, IS  admissible  as  evidence  wiwout  fur- 
ther proof  or  authentication^  Bull.  {N.P.),  229. 

Bo,  of  a  cwy  given  by  a  public  t^cer  whose 
duty  it  is  to  keep  the  oririnal  record.  JPh^- 
eon  V.  CUfford,  37  N.  H.,  96  ;  1  Greenl.  Ev., 
sees.  488-6;  Homana  v.  (hmingt  60  N.  H. ,  418. 

A  new  trial  should  be  limited  to  the  single 
point  covered  by  the  exception.  LiAon  v.  Ly- 
man, 49  N.  H.,  668,  556. 

As  it  happens  that  the  error  on  this  point 
was  in  a  matter  addressed  to  the  court  and  not 
to  the  jury,  the  deficiency  nuty  now  be  supplied; 
the  copy  may  now  he  duly  authenticatea,  and 
the  decree  of  the  probate  court  may  be  affirmed 
as  of  this  term.  Whittier  v.  Vamey,  10  N.  H., 
291;  JanvHn  r.  Fogg,  40  N.  H.,  840,  867. 


The  Instructions  given  were  correct,  appro- 

Sriate  and  full.    Boardman  v.  Woodman,  47 
r.  H.,  120;  Bedfield,  Wills,  ch.  4;  Jamun, 
Wills,  sec.  87. 

The  law  having  been  correctly  glnm,  the  ap- 
pellant cannot  object  that  the  dia^  was  not 
given  in  the  language  of  his  requests.  Clark 
V.  Wood,  84  N.  H.,  447  ;  Tucker  v.  ftorfw,  38 
N.  H.,  167 ;  Waleott  v.  Keith,  32  N.  H.,  IM. 

The  law  liaving  been  once  declared  by  the 
court  need  not  be  repeated.  State  v.  BKodl, 
69  N.  H.,  61. 

If  a  request  is  in  part  good  and  part  bad,  it 
should  be  refused.  It  should  be  good  in  Ito 
totality.   Larrabee  v.  Seaall.  66  Me.,  876. 

The  third  request  should  not  have  been  glvra 
in  its  broad  language,  as  it  does  not  appear  that 
it  was  applicable  to  the  evidence.  Btee  v.  Por- 
ter, 11  N.  H.,m. 

Whether  "  all  infirmities  "  inclades  physical 
as  well  as  mental  InflrmitieB. 

Neither  part^  shall  tcMif  y  in  a  case  where  the 
adverse  party  is  an  executor  or  administrator. 
Gen.  Laws,  ch.  228,  sec.  16. 

The  appointment  of  an  executor  by  the  judge 
of  probate,  constitutes  him  an  executor.  Gea. 
Laws,  ch.  207,  sec.  12. 

The  question  whether  appellees  are  execnlon, 
not  having  been  raised  at  the  trial,  nor  ruled 
upon  by  the  judge,  cannot  now  be  rdsed. 
NaOt  T.  Seed,  46  He.,  168.  174. 

Mr.  JutUee  Smith  deUverad  the  oi^niai  4tf 

the  court: 

The  statute  does  not  require  a  will  to  be 
signed  or  sealed  in  the  presence  of  thesabscrib- 
ing  witnesses,  nor  that  they  sign  in  the  presence 
of  each  other,  G.  L.  c.  198,  a.  6,  although  thift 
is  usual  and  geno^ly  advisable.  The  testator 
may  have  sufficient  reasons  for  not  disclosing 
the  fact  tliat  he  has  made  his  will.  Swinbuine, 
Wills,  27. 

His  acknowledgement  that  the  seal  and  sig' 
nature  axe  his,  with  a  request  to  the  witneeees 
to  attest  the  instrument,  is  suffldait.    Oabom  v. 

Cook,  11  Cush.,  682. 

The  fact  that  the  will  in  this  case  was  signed 
sealed  and  witnessed  as  such,  in  the  presence  of 
the  testator  and  subscribing  witnesses,  was  evi- 
dence from  which  the  jury  might  find  tiiat  the 
will  was  attested  by  the  subscribing  witnesses, 
at  the  request  of  the  testator. 

Prior  to  the  passage  of  the  Act  of  1667, 
c.  1903,  the  contestant  of  a  will  was  excluded 
from  testifying  on  the  trial  of  an  appeal  by 
reason  of  his  interest.  The  general  rule  of  ttw 
common  law,  then  in  force  here,  was.  that  a 
party  to  the  record  in  a  suit,  and  persons  direct- 
ly interested  in  the  result  of  a  suit,  could  not 
testify.  The  rule  was  founded  putty  on  the 
^neral  expediency  of  avoiding  the  muldpUca- 
tion  of  temptations  to  perjury.  1  Gr.  Ev., 
839. 

Our  statute,  first  enacted  in  1869,  reads  thus: 
"  No  person  shall  be  excused  or  excluded  from 
testifying  or  giving  his  deposition  in  any  dvil 
cause  by  reason  of  his  interest  therein,  as  a  par- 
ty or  otherwise."  G.  L.,  «.  328,  «.  13.  "Kei- 
ther  party  shall  testify  in  a  cause  when  the 
adverse  party  is  an  executor,  or  administrator, 
or  an  insane  person,  unless  the  said  executor, 
administrator,  or  the  guardian  of  the  insane 
party  elects  to  testify,  exc^  as  movidedin  the 
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bHamiagmctioa."  "  When  it  clearly  appears 
to  tbe  court  that  injustice  may  be  done  without 
the  lesdiiUHiy  of  the  party  in  such  case,  he  may 
be  allowed  to  testify;  and  tlie  ruling  of  the 
court,  admittfngor  xejectiiiir  his  testimony,  may 
be  excepted  to  and  revised.^  G.  L.,  e.  228,  m. 
1«,  17. 

In  Moore  v.  Taylor.  44  N.  H.,  870,  875.  we 
«id,  "  The  reaaon  wh^  the  exception  was  made 
tiMt  where  one  party  is  an  executor  or  admin- 
irtnlorand  did  not  elect  to  testify,  the  other 
puty  should  not  testify,  was  to  place  the  par- 
ties upon  an  equal  footmg,  and  not  to  allow  the 
fiving  par^  to  a  trade  or  transaction  to  be  a 
witness  to  it  when  tbe  other  party  to  tbe  same 
innsiction,  being  dead,  cannot  testify." 

And  in  Ckan^  v.  Dacis,  47  N.  H.,  462, 
4M,  decided  in  1867,  af  tei  the  enactaient  of  the 
amendment  whlcJi  now  constitutes  section  17, 
we  said,  "Where  the  deceased  had  posonal 
knowledge  of  the  matter  in  dispute,  and  might, 
if  living,  be  a  witpess,  it  would  be  unequal  and 
unjust  to  allow  the  survivor  to  testify,  inasmuch 
■a  the  other  party,  being  dead,  could  not  con- 
tradict or  expkdn  the  evidence."  Also  (on  p. 
4<15). ' '  But  as  a  general  rule,  when  the  deceased 
tud  knowledge  of  tbe  facts,  and  might,  if  liv- 
ing, be  a  witness,  it  wouM  he  unequal  and  un- 
fur  to  allow  the  suirlTor  to  give  his  uncontra- 
dided  and  unexplained  account  of  the  transac- 
tion. •  •  •  But  we  think  that  for  ordinair 
aues,  the  safe  guide  and  the  decisive  test  is 
(bond  in  the  inquiry,  whether  the  deceased,  if 
aHre,  could  testify  to  the  same  matters."  These 
ctaemtkuu  have  been  approved  in  numerous 
nbieqaent  cases.  Bam^  v.  HiUioTd,  47  N. 
a,  551;  Broan  v.  Brovin,  48  N.  H.,  90:  True 
T.  SAmard,  51  N.  H.,  501;  Steamtv.  WrigfU. 
51  X.  H.,  600,  611 ;  Fotgaie  v.  J'&>mp»t>»,  54N. 
H.,456;  v.  .ffi/*««,56N.  H.,559;  Pagev. 
WUdden.  59  N.  H.,  507,  511;  Bailey  v.  Bar- 
wjf.M  N.  H..  152;  Bums  v.  Madigan,  60  N. 
H.,  197;  Cochran  v.  Lauamaid,  60  N.  H.,  671; 
IhAM  v.  Porter,  ante,  206. 

In  these  cases  the  matter  in  dispute,  or  the 
biosaction  about  which  tbe  deceased,  if  living, 
mi^t  testify,  was  in  relation  to  some  contract 
entered  into,  or  tort  done  or  suffered  by  the  de- 

I  cased  in  his  lifetime,  the  cause  df  action  accru- 
ing in  the  lifetime  of  the  deceased  party.  In 

■  the  action  proeecuted  after  his  decease,  his  ex- 
ecator  or  administrator  was  a  party  in  his 
npRKntative  capacity.  But  we  think  uie  reason 
wnlch  forbids  the  surviving  party  to  testify  in 
that  class  of  cases,  unless  the  executor  or  ad- 
tninistrator  electa  to  testify,  is  equally  applica- 
ble in  a  trial  of  an  appeal  upon  the  probate  of 
H  will.  Tbe  executor  represents  all  the  devisees 
ud  legatees,  and  proeecutes  or  defends  the  ap- 
peal in  their  interest.   In  a  certain  sense,  also, 

i    be  may  be  said  to  represent  the  testattn*  who  can 

I  DO  longer  speak  for  himself.  The  light  of  a 
peimo  to  dispose  of  an  estate  at  his  plaisure,  is 
destroyed  or  endangered  unless  some  one  shall 
Kt  as  his  representative  when  it  is  offered  for 
ptotnie.  It  is  the  duty  of  the  executor  to  cause 
the  will  to  be  proved,  or  file  it  in  the  probate 
(rfBoe  with  his  refusal  in  writing  to  accept  the 
tnirt.   G.  L.,  e.  194,  #.  8 

He  has  aufflclent  interest  in  the  estate  of  the 
testator  to  give  him  a  right  under  the  statute  to 
<^aim  and  prosecute  an  appeal  from  a  decree  of 
the  probate  court  icfuring  to  admit  the  will  to 

X.  H. 


Srobate.  Shirley  v.  Eeatdt,  84  N.  H.,  407; 
\ichardeon.  v  Martin,  55  N.  H..  45. 
The  probate  of  the  will  does  not  give  him  any 
interest  or  title  either  to  things  in  action  or  pos- 
sessioD,  for  be  has  the  whole  title  and  interest 
by  the  will  and  not  by  the  proh«te.  Hendoe't 
Gam,  9  Coke,  88,  a;  Webtter  v.  Spencer,  8  B. 
&  Aid  ,  363. 

The  property  in  tbe  goods  is  vested  in  him 
before  probate.  Comyn,  Dig ,  Executor,  B. 
Bacon,  Abr.  Executors,  E.  14. 

'  'Before  probate  of  the  will  not  only  Is  the  per 
son  named  as  executor  seised  as  trustee  of  the 
legatees  and  others,  but  he  is  the  representative 
of  tbe  whole  estate  disposed  of  by  the  will.  He 
is  not  only  the  sole  trustee  for  all  persons  hav- 
ing an  interest  under  the  will,  but  he  is  the  only 
legal  representative  of  the  estate  of  the  deceased. 
As  such,  it  is  his  dut^  to  cause  tbe  will  to  be 
proved,  and  he  is  aggrieved  in  his  rights  and  in 
his  property  by  any  decree  whidi  devests  him  of 
his  title  in  the  estate  of  the  decoised  under  tbe 
will."  Fowler,  J. ,  in  Shirky  v.  Sealde,  eupra. 
412;  Wiffffin  v.  Sieett,  6  Met .  197. 

The  testator  must  be  represented  in  court  by 
some  one,  and  tbe  executor  is  the  person  ap- 
opinted  by  him  to  represent  him  in  the  execu- 
tion of  his  will  He  u  neoesparily  made apaity 
in  the  probate  of  the  will,  as  executor.  Unless 
he  is  regarded  as  executor  for  the  purpose  of 
establishmg  the  will,  be  is  not  a  partv,  and  has 
no  right  to  appear.  The  same  injusUce  that  the 
statute  seeks  to  prevent  in  other  actions  in  which 
the  executor  is  a  party,  by  excluding  the  sur- 
viving part^  from  testifying,  will  often  be  done 
In  the  trial  in  an  appeal  upon  the  inobate  of  a 
will,  if  the  cont^tant  can  testify  to  matters 
about  which  the  testator,  if  living,  might  testi- 
fy, and  perhaps  contradict  or  expkin  the  lesti- 
monv  of  the  contestant.  A  literal  construction 
of  the  statute  includes  this  case.  "Neither 
party  shall  testify  in  a  cause  when  the  adverse 
party  is  an  executor,  •  •  •  unless  tiie  ex- 
ecutor elects  to  testify,"  etc.  The  contestant  is 
a  party,  the  executors  are  the  other  party,  uid 
the  appeal  is  a  cause.  The  spirit  and  reason  of 
the  statute  being  to  prevent  injustice,  exclude 
the  contestant  because  the  testator's  lips  are 
closed  in  death.  Even  in  mattersof  accounting, 
at  common  law,  the  admission  of  a  party  was 
not  a  matter  of  right.  It  was  permitted  in  no 
case,  where,  from  the  position  of  the  parties,  an 
unfair  advantage  would  be  given  by  it  to  one 
I«rty  over  the  other.  8  Gr.  Ev.,  ».  888;  l^ige 
V.  Whidden.  59  N.  H  ,  507,  511. 

iVo«A  V,  Beed,  46  Me.,  168  decides  that  the 
heirs  of  a  testator  who  contest  tbe  probate  of  his 
will  are  not  excluded  as  witnesses  "as  heirs  of 
a  deceased  party,"  as  being  within  the  excep- 
tion in  the  statute  which  provides  that  "No 
person  shall  be  excused  or  excluded  from  be- 
ing a  witness  in  any  civil  suit  or  proceeding  at 
law,  or  in  equity,  including  special  proceed- 
ings before  courts  of  probate,  by  reason  of  his 
interest  in  the  eveot  thereof  as  party  or  other- 
wise, except  at  tbe  time  of  trial,  the  party  pros- 
ecuting or  the  party  defending,  or  any  one  of 
them,  as  an  executor  or  an  a{^ini8trator,  or 
made  a  party  as  heir  of  adeceased  party."  Me. 
R  S.,  c.  83,  ss.  78,  88,  84. 

Millay  v.  Wiley,  46  Me. ,  230,  was  an  appeal 
from  a  decree  of  the  probate  court  allowing 
the  will  of  the  testator.   At  the  trial  of  the  ap- 
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peal  the  executor  was  called  by  his  counsel  aji 
a  witness  and  was  excluded.  It  was  held  that 
a  person  named  in  a  will  as  executor  is  not  "a 
party  prosecuting  or  defending"  within  the 
meaning  of  the  statute  so  as  to  exclude  him  as 
a  witness.  The  court  said  "  he  [Wiley]  never 
has  been  executor  at  any  time  and  never  may 
be. " 

In  McKeen  v.  Fro»i,  46  Me.,  289.  which  was 
an  appeal  from  a  decree  of  the  probate  court 
allowing  a  will,  it  was  held  that  a  person  named 
as  executor  in  a  will  is  not  really  and  le^Iy 
such  until  the  will  is  proved  ana  he  has  given 
bond,  and  in  a  contest  as  to  its  execution  he  is 
not  within  the  exception  of  the  statute.  The 
court  said:  "If  the  will  should  not  be  approved 
he  never  becomes  an  executor." 

In  Rhode  Island  under  a  statute  which  pro- 
vides Uiat  "When  an  orI|^nal  party  to  the  con- 
tract or  cause  of  action  is  dead,  or  when  an  ex- 
ecutor or  administrator  is  a  party  to  the  suit, 
the  other  party  may  be  called  as  a  witness  by 
his  opponent,  *but  shall  not  be  admitted  to  tes- 
tify upon  his  own  offer,  or  upon  the  call  of  his 
co-plaintiff  or  co-defendant,  otherwise  than  now 
hy  law  allowed  unless  a  nominal  party  merely." 
R.  I.  Gen.  St.,  c.  208,  s.  82,  it  has  been  held 
that  a  party  appealing  from  a  decree  of  acourt 
of  probate  estaUlsbing  a  will  and  admntin^  it 
to  probate  is  not  disqualified  from  testifying 
upon  his  own  offer.  Among  other  reasons  given 
for  the  decision  is  this,  that  the  operation  of 
the  decree  admitting  the  will  to  probate  is  sus- 
pended by  fhe  appeal  except  so  far  as  it  admits 
the  executor  on  ^yine  bond  to  collect,  receive 
and  take  poesesaion  tn^Uie  estate  of  the  testator, 
and  it  is  not  therefore  as  an  executor  that  the 
appellee  is  a  party  toao  appeal,  for  he  has  no 
capacity  as  executor  for  any  purpose  except  to 
collect,  receive  andtakepc^easionof  the  estate 
of  the  testator.  JBamiltonv.  Hamilton,  10 K.  I., 
688. 

The  Massachusetts  Statute,  Mass.  Qen.  St., 
c  181,  s.  14,  ts  materially  different  from  ours, 
and  the  Missouri  Statute  is  said  to  be  identical 

with  that  of  Massachusetts.  ShaUer  v.  Bum- 
»Uad,  99  Mass..  113.  180,  and  Qarvin  v.  WiU- 
«am«,  60  Mo.,  206,  are  not,  therefore,  in  point. 

In  Georgia,  a  legatee,  on  probate  of  a  nuncu- 
pative will  which  is  eaveated  by  the  heirs  at  law, 
is  a  competent  witness  in  favor  of  the  validity 
of  the  will.  The  term  '  'other  party  to  the  con- 
tract," used  in  the  statute,  is  beldnot  to  exclude 
an  executor  of  a  will.  Sroua  v.  CarroU,  86 
(la., 868;  Deupree  v.  Deupree,  46  Ga.,  415,  424. 

Id  Pennsylvania  by  the  express  terms  of  the 
statute  neither  a  party  nor  any  person  interested 
is  excluded  from  testifying  in  this  class  of 
cases,  jgiwrere  v.Gora«;to,78.  Pa.  St.,867;  J><w 
y.  (nark,  80  Pa.  St..  170,  178. 

In  Teimessee,  It  has  been  held  that  a  contest 
over  s  will  is  not  a  silit  by  or  against  an  execu- 
tor In  such  a  sense  as  to  bring  the  parties  with- 
jn  the  ex(%ption  in  the  statute  which  provides 
that,  "In  actions  or  proceedings  by  or  against 
executors,  administrators  or  guardians  in  which 
judgments  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  to  any  transaetioo  with  or 
statement  by  the  testator,  intestate  or  ward,  un- 
less called  to  testify  by  the  opposite  party. "  Orr 
v.  Vox,  8  R.  J.  Lea  (Tenn.),  617. 

However  much  these  cases  and  the  reasoning 


of  the  opinions  may  conflict  with  the  views  ve 
have  expressed,  the  question  can  hardly  be  re- 
garded as  an  (men  aaa  in  this  State. 

In  Lord  v.  Lord.  68  K.  H.,  7,  this  precise 
qu^ion,  among  others,  was  raised  at  the  trial; 
but  the  law  was  regarded  as  so  well  settled  that 
no  mention  was  made  of  the  point  in  the  ojdn- 
ion.or  in  the  briefs  on  either  side.  Intliiscase, 
the  will  was  admitted  to  probate  in  the  probate 
court  and  the  appeal  is  by  the  contestant.  The 
appeal  does  not  vacate  the  decree  of  the  probate 
court  allowing  the  will  nor  the  decree  tqn>oii>t- 
Ing  the  appellees  executors.  The  deme  r^ 
mains  in  force  from  the  time  it  was  made  unless 
reversed  in  this  court.   G.  L.,  c.  207,  s.  12. 

This  provision  of  our  statute  may  perhaps 
constitute  a  sufficient  reason  v(by,  in  construing 
our  own  statute  as  to  the  competency  ^  the  i 
contestant  of  a  will  as  a  witness  we  sKonld  mt  ! 
follow  the  decisions  in  other  jurisdicUons  dted 
above.  Our  statute  does  not  exclude  a  party 
when  injustice  would  be  done  by  the  exclusioD. 
He  is  not  admitted  as  a  matter  of  legal  right 
In  this  case  it  is  found  that  injustice  would  be 
done  by  admitting  the  contestant  to  testify. 

In  Drew  v.  MeDanid,  Admr..  60  N.  H.,480, 
the  defendant  was  a  nominal  piuty.   TIk  d^  i 
fense  was  made  by  the  idaintiirs  brothers,  one  , 
of  whom  claimed  title  to  the  mortgi^ed  poem- 
ises  in  question,  and  the  other  was  a  creditor  of 
the  intestate,  and  both  of  whom  elected  to  tes- 
tify.   The  plaintiff  was  rightly  allowed  to  tes- 
tify under  certain  restrictions,  it  clearly  ap-  I 
pearing  that  injustice  might  be  done  without  ' 
hertasUmony.    The  statute  was  made  elastic 
that  exact  justice  might  be  done  in  eveiy  cast, 
and  under  the  circumstances  of  each  esse. 
There  was  no  error  in  excluding  the  contestant 
from  testifying  as  to  conversations  and  mattm 
occurring  between  himself  and  the  testator  as 
to  which  the  latter  if  alive  could  have  testified. 

8.  For  the  same  reason,  the  appellant's  testi- 
mony in  regard  to  copies  of  certain  letters  was 
properly  excluded.  If  the  letters  were  in  the 
hands  of  the  plaintiib  he  mi^t  have  called 
them  to  the  witness  stand  and  compelled  their 
production  if  competent.  If  they  were  in  the 
hands  of  persons  without  the  jurisdiction,  their 
depositions  might  have  been  taken.  The  tests- 
tor  if  living  might  deny  that  he  wrote  the  let- 
ters of  which  the  papers  offered  purported  to  be 
copies. 

4.  The  objection  to  the  appellant's  testifying 
to  the  condition  of  certain  rail  estate  in  B(»tMi 
having  been  withdrawn  during  the  trial,  the 
exception  to  the  exclusion  of  the  evldenoe  was 
thereby  removed. 

6.  The  answer  of  a  witness  to  the  question 
whether  the  appellant  wrote  the  will  of  the  tes- 
tator's widow,  appears  to  have  been  wholly  im- 
material upon  the  issue  tried,  and  as  it  does  not 
appear  that  the  jury  was  prejudiced  the  ev- 
idence  the  verdict  will  not  be  set  sdde  because 
the  evidence  was  not  ruled  out. 

6.  Whether  the  testimony  of  Fitzsimmona 
was  the  statement  of  a  fact  or  the  expression  of 
an  opinion  as  to  the  sanity  of  the  testator,  it 
was  admissible.  Hardy  v.  MariU,  66  N.  fi., 
227. 

7.  The  copy  of  the  record"  in  the  Suffolk 

Registry  of  Deeds  of  a  deed  from  the  testator  to 
the  appellant,  was  admissible.  Homant  v.  CW- 
fiing.  60  N.  H.,  416;  Iihr$mtA  y.  Clark,  2i  K. 
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E,  400,  43S;  Hartxy  v.  MitekOt.  81  N.  H. ,  676, 
SeS;  WeadeU  v.  AbboU,  48  N.  H.,  68,  77. 

A  doeument  purporting  to  be  a  copy  of  a 
pablic  registty  of  deeda  kept  in  another  State 
and  purporting  to  be  duly  made  and  attested 
br  the  proper  officer,  is  prima  facie  evidence 
that  the  person  assuming  to  act  as  register  was 
such  in  fact,  and  that  the  signature  is  genuine. 
Fn*  some  puiposes,  common  convenience  re- 
nrds  as  ndD<^Dt  such  proof  as  would  come 
fttHQ  n  registry  of  this  jurisdiction. 

d.  No  exceptions  were  taken  to  the  instruc- 
tioDS  given,  and  it  must  bepresumed  they  were 
satisfactory.  They  were  correct  and  appear  to 
bare  beoi  appropriate  under  the  cirumstaDces 
<rf  this  case.  The  first  request  related  to  the 
otent  of  mental  capacity  required  forttae  valid 
execution  of  a  will.  The  instructions  given 
upon  this  point  were  full,  and  it  is  no  grotmd 
for  exception  that  the  instmctiims  were  not 
civea  in  the  language  requested.  Cleurky.  Wood, 
§4  5.  H.,  447. 

We  have  no  occtudon,  therefore,  to  inquire 
whether  the  request  was  objectionable  in  any 


lie  aectHid  instruction  requested  was  in 
itself  correct,  and  was  substantiaUy  given 
though  not  in  the  language  of  the  request. 

The  third  request  may  as  a  general  propose 
tioQ  be  correct,  but  if  ^vcn  without  explana- 
ticn  or  qualification  might  be  misleading.  It 
was  Dot  limited  to  mental  Inflnnities,  and  It  is 
ponible  there  may  be  mental  infirmities  that 
would  not  "awaken  caution."  Whetherthe  In 
flrmJties  in  any  given  case  are  such  as  require 
caution  on  the  mrt  of  the  Jury  is  not  a  question 
of  law.  liut  the  request,  understood  in  the 
«nse  ID  which  it  was  prolmbly  intended,  was 
corered  by  the  general  scope  and  tenor  of  the 
instructions  given. 

The  farther  request  was  included,  in  sub- 
itaoce,  in  the  Instructions  given. 

The  exceptioTiM  are  overriMd  ajtd  the  decree  of 
Reprobate  eourt  affirmed. 

Blodc»tt»  J.t  did  not  A%;  the  others  con- 
curred. 


Sampson  LEVY  et  al., 
Charles  A.  WOODCOCK  et  ai. 

1.  ndrd  persons  are  not  admitted  to 
defend  in  a  suit  as  a  matter  of  right;  they 
are  only  admitted  to  prevent  an  anjust  di- 
version of  property  or  some  other  wrong. 

2.  Where  a  i»rty  obtains  possession  of 
goods,  in  pursaance  of  aconspiracy  with 
the  purchaser  to  defraud  the  vendors,  he 
cannot  be  admitted  to  defend  in  an  action 
of  replevin  for  such  goods  brought  by  the 
seller. 

(Cbtfhln  ^DeddedJulrSl,  188IL) 

REPLEYIN  for  ten  cases  of  merchandise. 
The  plaintifFs  are  assignees  of  Clarence  6. 
Frost  under  the  insolvent  laws  of  Massachu- 
setts. The  defendants  were  defaulted  and  Will- 
iam A.  Stone  being  admitted  by  the  court  to 
def^d,  pleaded  that  the  goods  were  not  the 
>- tt.  N.  B.B.,T.  I.  I 


property  of  the  plaiotifls,  but  were  his  goods. 

The  plaintiffs'  evidence  tended  to  show  that 
Stone  and  Frost  obtained  the  goods  by  means 
of  a  fraudulent  conspiracy,  the  plan  of  which 
was  that  Frost  should  pretend  to  buy  from 
Stone  a  large  stock  of  old  and  shop- worn  goods 
which  Stone  had  in  a  store  in  ClintoD,  Mass., 
and  go  to  carrying  on  business  there  in  his  own 
name;  that  he  should  buy  new  goods  in  his  own 
name  and  pay  promptly  for  them  until  he  es- 
tablished a  credit  sufBcient  for  the  purpose  had 
in  view;  that  then  he  should  buy  la^ly  on 
credit  in  his  own  name;  and  then  Stone  should 
secretly  remove  the  goods  from  the  store  for  his 
own  use  without  paying  for  them;  and  then 
Frost  should  fail  and  go  into  Insolvency.  All 
this  business  was  to  be  entirely  the  budness  of 
Stone,  although  done  in  the  name  of  Frost,  and 
for  his  services  and  conduct  in  the  matter  Frost 
was  to  be  paid  by  Stone  $12  a  week  and  noth- 
ing more. 

At  the  close  of  the  plaintiffs'  case  the  defend- 
ants moved  for  a  nonsuit,  on  the  ^und  that 
there  was  no  evidence  of  property  m  the  goods 
in  the  plaintiff.  The  motion  was  denied  and 
the  defendants  excepted,  and  afterwards  con- 
sented to  a  verdict  for  the  plaintiffs, 

MeMra.  Lane  A  Dole,  for  plaintiffs: 

Where  an  Insolvent  entered  into  a  conspiracy 
with  another,  to  obtain  a  large  amount  of  mer- 
chandise which  was  delivered  to  him,  he  there- 
by became  liable  to  indictment.  ChmmonwaWi 
V.  Eoitman,  1  Cush.,  189. 

There  is  a  broad  line  of  distinction  between 
the  case  at  bar  and  the  case  Andmried  v. 
Bettely,  5  Allen,  382. 

The  cases  of  Jabim**v.  lF*ncA«(w,  188  Mass., 
140;  and  Sihlfy  v.  Quiimganumd  Nat.  Bk.,  188 
Mass.,  515,  are  the  only  cases  where  Aridenried 
V.  Bettely  to  cited,  and  they  in  no  way  conflict 
witii  the  position  of  the  plaintlA  la  this  case. 

The  court  has  authority  to  make  such  amend- 
ment in  this  case  as  this  cause  of  Justice  requires. 
See,  StObine  v.  Ineuranee  Co.,  69  N.  H..  148; 
Buekminster  v.  Wright,  Id.,  158;  Merrill  v. 
Perkint.  848. 

Meesrs.  Rice  A  King,  also  for  plaintiffs: 

A  sale,  transfer  or  assignment  of  personal 
prwerty  in  fraud  of  creditors  by  an  insolvent  is 
void,  and  the  assignees  may  recover  such  prop- 
erty or  ite  value.  Stat.  1866,  c.  284,  sec.  27;  see, 
Bolmeev.  TTineAwfew,  183  Mass. ,  Sibley -r. 
Quirmgamond  Nat.  Bk.,  188  Mass.,  615;  Ari^ 
denried  v.  Bettdy,  5  Allen,  882;  which  are  cases 
essentially  different  from  and  no  authority  in 
this  case. 

This  court  has  full  authority  to  make  such 
amendment  in  the  cause  of  Justice  as  may  be 
required.  Stebbine  v.  Inturanee  €h.,  69  X.  H.. 
148;  BuckmineUnr  v.  Wright,  Id.,  168;  Mmrill 
V.  Perkint,  /rf.,848. 
Meeera.  Hersey  ft  Abbott,  fordefendants: 
The  right  of  estoppel  in  favor  of  the  particu- 
lar creditors  who  sold  the  goods  replevied  is 
personal  to  them  and  does  not  inure  to  the  ben- 
efit  of  the  general  creditors  whom  phUntiffs 
represent.  See,  AndenHed  v.  Bettdy,  6  Allen, 
882. 

The  "property  never  was  the  property  of ' 
the  insolvent  as  in  ATtdenried  v.  Attelff,»upra. 

The  provisions  of  the  Insolvent  I^aw  of  Mas- 
sachusetts were  in  force  in  1662  when  Anden-  ■ 
ried  v.  Bettely,  6  Allen,  3^,  arose.  VOd^cLadl  _ 
Digitized  by  kjCJOyJt. 
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ditiona]  rights  are  conferred  on  assignees  be- 
yond those  conferred  prior  to  that  decision. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

Third  persons  are  not  admitted  to  defend  in 
a  suit  as  a  matter  of  right.  They  are  only  ad- 
mitted to  prevent  an  unjust  diversion  of  prop- 
erty or  some  other  wrong.  Reynolds  v.  Dam- 
reH,  19  N.  H.,  394, 897;  KifnbaUv.  Wellington; 
20  K.  H.,  489;  Ghugh  v.  Curtis,  62  N.  H. 

In  BeyTwldi  v.  DamrtU,  the  motion  of  a  subse- 
quent attaching  creditor  to  quash  the  writ  for 
detect  hi  mere  form,  was  denied. 

In  Kimball  v.  Wdlington,  a  subBequent  at- 
taching creditor  was  not  allowed  to  file  a  plea 
in  abatement  at  the  second  term,  although  that 
waa  the  first  terra  he  appeared. 

In  dough  V.  Curtis,  a  subsequent  attaching 
creditor  was  allowed  to  show  by  evidence  ah- 
undeMaX  the  writ  was  f raudulenUy  altered  after 
service. 

lnBUUtdidl^.  Ladi,  14N.  H.,  129,  the  trustee 
was  discharged  on  motion  of  a  subsequent  at- 
taching creditor,  because  the  trustee  was  also  one 
of  the  plaintiffs. 

In  Iktvis  V.  Fbgg,  68  N.  H.,  15B,  a  claimant 
of  funds  in  the  hands  of  a  trustee  was  not  al- 
lowed to  defeat  the  plaintiff's  prior  right,  bis 
own  title  being  shown  to  be  invalid.  In  that 
case  the  appearance  of  a  claimant,  or  of  a  sub- 
sequent attaching  creditor  to  defend,  was  held 
to  be  an  equitable  ^roceedin^,  and  that  his  right 
to  resist  the  plaintiff's  suit  is  not  conclusively 
established  by  the  interlocutory  order  permitting 
him  to  appear  and  defend.  It  was  said  his  right 
must  remain  open  to  question,  so  that  when  it 
appears  he  has  no  right  to  resist  the  suit  "  He 
must  retire  from  the  field,  which  he  U  allowed 
to  enter  only  for  the  purpose  of  showing  that 
the  right  he  maintains  is  the  right  of  the  case." 

As  against  the  plaintiffs.  Stone  may  tiave  a 
technically  legal  title  to  the  goods  replevined. 
How  that  may  be  we  do  not  decide,  for  the  plaint- 
iffs' rights,  eouitably  considered,  are  superior. 

The  grouna  upon  which  Stone  claims  to  hold 
the  goods  is,  that  Frost  was  bis  agent.  But  it 
was  not  an  a^ncy  for  the  transaction  of  an 
honest  mercantile  business.  Their  ultimate  and 
principal  object,  as  disclosed  by  the  evidence, 
was  the  perpetration  of  a  fraud  not  only  upon 
the  vendors  of  the  goods,  but  upon  as  many 
other  persons  as  they  might  be  able  to  over- 
reach. In  the  purchase  of  the  goods.  Stone  was 
not  known,  and  it  was  not  intended  he  should 
be.  The  goods  were  hought  upon  the  sole  credit 
of  Frost,  and  never  paid  for.  It  was  never  in- 
tended they  should  be  paid  for,  or  that  Stone's 
credit  should  be  pledg»l  for  them.  In  the  sale 
of  the  goods  the  vendors  understood  they  were 
dealing  with  Frost  alone,  and  they  gave  credit 
to  him  alone,  and  both  Frost  and  Stone  intended 
they  should  so  understand.  As  Stone  never 
paid  for  the  goods  and  never  intended  to  pay 
for  them,  and  as  his  credit  was  never  pledged 
for  the  goods,  and  he  never  intended  it  should 
be,  he  is  not  entitied  to  the  benefit  of  this  equi- 
table proceeding.  He  obtained  possession  of 
the  goods,  but  it  was  in  pursuance  of  a  conspir- 
acy entered  into  with  Frost  to  cheat  and  de- 
fraud the  vendors,  and  for  which  both  mi^^t 
huve  been  indicted.  Gommomoealth  v.  Ba^ 
man,  1  Cush.,  189. 
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The  means  he  used  to  acquire  posseadtm  were 

illegal  and  criminal. 

The  vendors  of  the  goods  had  their  election 
to  treat  the  sale  as  valid  and  go  against  Frost 
and  Stone  for  their  price,  or  recover  their  goods 
because  of  the  fraud.  Their  election  to  treat 
thesale  as  valid.  Improving  their  daimsagaiiut 
the  estate  of  Frost,  Is  not  a  reason  for  extoid- 
ing  relief  to  Stone  in  an  equitable  proceeding. 
They  only  accepted  the  -position  which  boui 
Stone  and  Frost  intended  tiiey  should  take,  that 
of  creditors  of  Frost.  The  defendants  have  sab- 
mitted  to  a  default,  and  do  not  contest  the 
plaintiffs'  right  to  recover  the  goods.  The 
vendors  interpose  no  objection  to  the  appropri- 
ation of  the  proceeds  of  the  goods  for  the  ben- 
efit of  all  the  creditors  of  Frost,  themselves  in> 
eluded.  By  proving  their  claims  against  his 
estate  they  mvite  that  result.  Justice  does  not 
require  that  Stone  be  permitted  to  divert  this 
property  from  the  honest  creditors  of  Frost, 
when  Stone  has  conspired  with  him  to  swindle. 
At  the  trial  term  the  leave  granted  to  Stone  to 
appear  and  defend  will  be  revoked,  ai^  judg^ 
ment  will  be  rendered  on  the  defoult  of  the  de- 
fendants for  the  plaintiffs. 

Case  discharged. 

Carpenter,  J.,  did  not  sit;  the  others  con- 
curred. 


ALDRICH.  Plff., 

v. 

BENNETT. 

The  legal  iii»FFi«,ge  of  a  female  infiuit 
termmatee  the  ftiliier^  right  to  her  cm- 
tody  and  servieea. 

<C9wshl]re  Dedded  SvOj  81,  1886.) 

CASE,  forunlawfullyenticingaway  the  plaint- 
iff's minor  daughter  on  the  39th  day  of  March, 
1879,  and  deprivmg  him  of  her  services  from 
that  time  until  the  8th  day  of  September,  1882, 
when  she  became  twenty  one  years  of  age.  The 
defendant  pleaded  that  on  said  39th  day  of 
March  he  was  Uwfully  married  to  the  daugh- 
ter, and  that  the  plaintiff  was  not  thereafteren- 
titled  to  her  servieea   To  this  plea  the  plBin^ 


Nora.— At  eommim  bno,  marrlasce  of  minora, 

even  wiUiout  the  oonaent  of  their  parrats,  were 
good,  1  Blsb.  Mar.  &  Dlv.,  aeo.  289,  and  cases  cited, 
provided  the  Infant  parties  had  arrived  at  the  age 
of  consent.  Id.  But  this  rule  has  been  modUed  tn 
England,  by  statute.  Jd.,  seo.  SU. 

In  some  States,  the  statutes  make  the  marriage  of 
minors  who  have  passed  the  age  of  consult  void, 
when  the  ocnsent  of  the  parents  is  wantinirj  In 
others  the  law  1b  Intended  to  operate  merely  as  an 
obstruction  to  such  marriages.  See,  1  Blsh.  ICar. 
ft  Dlv.,  sec.  £86.  That  the  consent  of  the  parents  b 
not  necessarr  to  the  validity  of  the  marriage,  see, 
1  BL  Com.,  U8 ;  2  KesaU  7S;  Bright,  Husb.  ft  W.,  p.  i, 
8eo.n7;  IGray,  119. 

In  New  York,  a  marriage  may  be  deohwed 
void  where  the  female  was  at  the  time  under  the 
age  of  fourteen.  Bennett  v.  Smitii,  21  Barb.,  W- 
See,  Ctdemaa^  Gsse,  6  City  Hall  Beo,,  8;  Aymarv. 
Bait,  8  Johns.  Ch„  48.        ^  . 
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iff  demomd,  and  the  question  thereupon  raised 

ms  reserved  for  the  opinion  of  the  court. 
Meam.  Lane  A  Dole,  for  pUintifl: 
Ttie  marriage  of  a  minor,  against  the  father's 

consent,  does  not  work  emanupation.  White  v. 

Bmry,  11  Shep..  681. 
Mmn.  B»teaeld«r  Jb  FanlkMr,  f  ra*  de- 

foidant: 

'TliBt  the  claim  cit  the  fattier  to  the  labor  and 
Mvtoes  of  bis  minor  children  la  based  upon  his 
dutr  and  obligation  to  sapport  them,  is  well  set- 
tled at  common  law,  ana  in  numerous  decis- 
ions in  this  and  other  States.  2  Kent,  Com., 
193;  iorrf  V.  Poor,  28  Me..  660;  Statu  v.  Pui- 
«/<!r.ieVt.,4S8;  Hammond  v.Ovrltett,  60N.  B., 
wl^and  cases  dted. 

When  the  duty  to  support  a  child  no  longer 
remains,  the  right  to  its  earnings  ceases  auo. 
Jennm  v.  Bmermm,  15  N.  H.,  «8. 

It  is  admitted  that  the  plaintiff's  minor  daugh- 
ter was  lawfully  married  to  the  defendant  on 
the  day  of  the  alleged  enticing  away.  This 
fact,  of  itself,  works  an  emancipation  of  the 
minor,  whether  it  took  place  with  or  without 
the&ther'iomMCTt  Schouler,  Di»n.  Bel..  867, 
868;  Dickav.  €Wsion,  1  Freem.  Ch.,428;  Jteom 
T.ffflftKiM,  27Mo.,6l6. 

Precisely  the  same  point  has  been  raised  and 
decided  in  lIlassachusettB.   Henep  t.  Mm^, 

Clarik,  Jl,  delivered  the  opinion  of  the 
eoort: 

The  right  of  a  parent  to  the  earning  of  his 
minor  child,  upon  whatever  principle  it  is 
founded  {^Hammond  v.  Corbett,  50  N.  H.,  501). 
is  commensurate  with  the  right  of  custody:  and 
K)  long  as  the  right  to  the  services  of  the  child 
remains,  the  right  to  control  those  services  must 
exist.  Whatever,  therefore,  operates  as  a  re- 
lease from  parental  control  necessarily  termi- 
nates parental  right  of  service;  andtiieemanct- 
pa^  of  the  minor  from  l^al  parental  author- 
ity, either  bf  the  voluntary  act  of  the  parent 
or  by  operation  of  law,  puts  an  end  to  the  legal 
claims  of  the  parent  to  the  minor's  earnings. 

The  marriage  of  a  female  infant,  if  above  the 
age  of  legal  consent,  is  valid,  although  con- 
tracted and  entered  into  in  defiance  of  parental 
Irishes  and  authority.  O.  L.,  c.  180,  as.  18, 
14;  Parton  v.  Hoteey,  1  Gray,  118. 

Being  valid,  the  same  legal  consequences  must 
foUowirom  it,  whether  contracted  in  obedience 
to  parental  preferences  or  in  opposition  to  them. 
In  either  case,  the  parent  is  no  lon^r  entitled 
to  the  services  and  earnings  of  the  infant  mar- 
lied  daughter.  The  new  rehiUons  created 
Uie  marmge,  being  inconsistent  with  the  en- 
forcement of  parental  rights,  operate  as  an 
emancipation  from  them.  The  plamtifTs  daugh- 
ter, being  above  the  statutory  age  of  consent, 
liad  the  legal  capacity  to  form  me  relation  of 
marriage,  and  although  in  strictness  of  law  it 
ihoold  not  be  formedwitbout  parental  consent, 
it  ia,  nevertheless,  sustained  on  grounds  of  pub- 
lic poller,  and  parental  rights  are  made  to 
yield  to  it.   Cooley.  Torts,  287. 

The  legality  of  the  marriage  is  admitted  by 
the  demurrer,  and  the  plea  is  a  sufficient  answer 
to  the  piaintiirs  action.  Hervey  v.  Motdey,  7 
Gray,  479. 

AMnurrvr  otemUed. 


C»rp«nt«r.  J.,  did  not  sit;  the  others  eaa- 
curred. 


STATE,  ex.  ret.,  Morris  Cunningham,  mff., 
John  C^'  BAT. 

1.  A  stotnt*  which  authorizes  a  justice  of 
the  peace  to  commit  to  the  mdustrial 
school,  a  minor  under  the  age  of  seven- 
teen years,  upon  a  complaint  chaivlne  a 
crime  with  respect  to  which  the  jurismc- 
tion  of  the  Justice  only  extends  to  requir- 
ing the  accused  to  recognize  with  sure- 
ties for  his  appearance  at  court,  is  in 
conJUet  with  art  16  of  the  Bill  of 
Biehts. 

2.  where  minors  under  sixteen  years  of 
a«e  are  brouKht  bofore  »  Justice  of 
tne  peace,  upon  a  complaint  charging 
them  with  burgalry,  a  crime  pnniaJk- 
able  by  Imprisonment  in  the  state 
prison  for  a  term  of  years,  an  order  re- 
quiring them  to  recognise  for  their 
appeaj*anee  before  the  supreme  oourt^ 
exhausts  the  authority  of  the  justice; 
and  a  further  order  fM>Dmiittin]f  thorn 
to  the  industrial  school  till  respective- 
ly attaining  their  majority  is  null  and 
void. 

(Cheshire  Decided  July  81,  1885.) 

HABEAS  C0BPU8.  The  relator  is  father 
of  John  Cunningham,  aged  sixteen  years, 
and  of  Eddie  Cunningham,  aged  thirteen  years, 
who  were  arraigned  upon  a  complaint  for  burg- 
lary before  a  justice  of  the  peace,  June  10, 
18m,  and  pleaded  not  guilty.  After  an  ezam- 
inadon,  the  justice  ordered  them  to  recognize 
in  the  sum  of  $100  each,  with  sureties,  for 
tbeir  appearance  at  the  October  Term  of  this 
Court,  but  immediately  thereafter,  upon  the  tm- 
plication  of  the  State's  counsel,  under  ch.  ^T, 
g  14,  and  without  the  consent  of  said  minors 
or  their  friends,  the  justice  revoked  tiie  order 
to  recognize,  refused  to  take  bail,  and  sentenced 
John  to  the  Industrial  School  for  two  years, 
and  Eddie  for  three  years,  and  issued  a  mitti- 
mut  fortheir  commitment,  which  was  executed 
June  12. 

At  this  Term,  Bay,  as  Superintendent  of  the 
Industrial  School,  having  produced  them  be- 
fore the  court,  on  a  writ  of  naheat  corpus  Issued 
upon  the  relator's  petition,  a  hearing  was  had 
and  they  were  discharged,  on  the  ^und  that 
the  justice  bad  no  jumdiction  to  impose  the 
sentence  aforeeaid,and  the  defendant  excepted. 

Me8S}-t.  Hoskins  &  Stoddard,  for  plaint- 
ifif: 

A  judgment,  to  have  any  binding  force  or 
validity,  must  have  been  rendered  by  a  court 
-having  Jurisdiction  itf  the  cause.  Thompmm  v. 
Whitman,  18  WaU.,  467  (XXL,  Law.  ad., 
897);  Oalpinv.  Page,  Id.,  850 (XXI..  Law.  ed., 
959). 

Where  a  justice  of  the  peace  had  no  juris- 
diction to  try  and  determine  a  case  against  cer- 
tain minors,  his  order  and  sentence  oi  commit- 
ment  is  void,and  respondents  may  be  discharged 
in  Ao&AZf  eorpua.  State  t.  Shattti^KMJff.  H., 
Digitized  byVjOtr  _oo. 
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902;  State  v.  TmeU,  43  N.  H.,  541;  ^  wwrie 
Tracy,  25  Vt.,  ^i;  In  Be  Ooodeaougk,  81  Vt., 
286. 

Mr.  E.  P.  Dole,  for  defendant: 
The  Constitution  piohiUts  the  making  of  any 
law  that  shall  subject  wiy  person  to  a  capital 
punishment,  without  providinff  for  a  trial  by 
Jury.    Const.  N.  H.,  Bill  of  Rights,  ait.  16. 

The  right  to  life,  liberty  or  estate,  la  not  to 
be  put  out  of  the  protection  of  the  law.  Id., 
art.,  15. 

All  penalties  ought  to  be  proportioned  to  the 
nature  of  the  offense.   Id.,  art.  18. 

Words  used  In  a  constituent  if  Busc^itiUe 
of  more  meanings  than  (me,  are  used  In  the 
meaning  which  was  least  favorable  to  the  dele- 
gation of  power,  and  most  favorable  to  its  re- 
tention. Paddfordv.  Mayor,  etc.,  of  Savannah, 

14  Ga.,  488. 

The  Amendments  of  the  Constitution  of  the 
United  States  were  not  intended  to  limit  or 
control  the  prooaedlngs  of  the  state  courts. 
mt  T.  Evet,  12  Conn.,  248. 

The  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  does  not  forbid  the 
States  from  restricting  the  trial  by  jury  in  the 
state  courts,  and  the  Seventh  Amendment  ap- 
plies only  to  the  United  States.  Walker  v.  Sau- 
M'ne*,  92  U.  S.,  90  (XXIII.,  Law.  ed.,  678-9,); 
Edward*  v.  EUiott,  21  Wall. ,  Q82  (XXII. ,  Law. 
ed.,  487);  Pearmm  v.  Tendatt,  9S  U.  8..  fSH 
(XXIV.,  Law.  ed.,  488). 

The  Fifth  Amendment  does  not  operate  as  a 
limitation  of  the  power  of  the  State  Oovem- 
ments  over  their  own  citizens,  but  is  exclusively 
a  restriction  upon  federal  power.  Preaeatt  v. 
State.  10  OhiolBt..  184;  State  v.  Skumpert,  16 
C  83 

The  Constitution  of  the  United  States,  which 
forbids  that  private  property  be  taken  for  public 
use  without  just  compensation,  does  not  re- 
strain the  legislation  of  the  general  court  of 
this  State.  Omeord  S.  S.  Go.  v.  Qredy,  17  N. 
H.,48. 

The  provision  in  the  FifUi  Amendment  of 
the  Constitution  of  the  United  States,  that  pri- 
vate property  shall  not  be  taken  for  public  use 
without  just  compensation,  does  not  apply  to 
the  States,  but  only  to  the  United  States.  Bar- 
ron v.  Mayor,  etc.,  of  Baltimore,  7  Pet.,  248;  Xt»- 
ingaton  v.  Mayor  of  N.  7.,  8  Wend.,  85;  Boyd 
V.  EUia,  11  Iowa,  97;  Fox  v.  Ohio,  5  How.,  434; 
Commcmmalth  v.  Hitchingt,  6  Oray,  482;  Com- 
monwedlth  v.  Pimeroy,  5  Gray,  486,  mte. 

So  of  the  Seventh  Amendment,  that  in  suits 
at  common  law,  where  the  value  in  controversv 
shall  exceed  120,  the  right  of  trial  by  jury  shall 
be  preserved.  Livingston  v.  Mayor  of  A.  F.,  8 
Wend.,  85;  Pcor«m  v,  Tetrdall  {min-a);  Morton 
V.  WoodtBorth,  5  Colo.,  218. 

The  tnY>vision  in  the  Constitution  of  the 
United  States,  that  cruel  and  unusual  punish- 
ments shall  not  be  inflicted,  does  not  extend  to 
the  State  GFovemments,  but  was  intended  only 
for  the  Legislative  and  Judiciaiy  Departments 
of  the  United  States.   Jamet  v.  Commonmalth, 

15  Serg.  &  R.,  220;  Barker  t.  Peofle,  8  Cow., 
686. 

.  So  of  the  Fourth  Amendment  of  that  Consti- 
tution, securing  persons,  houses,  etc.,  against 
unreasonable  searches  and  seizures,  and  requir 
ing  a  particular  description,  in  warrants,  of  the 
place  to  be  searched,  and  the  persons  or  things 
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to  be  seized.   Seed  v.  Biee.  3  J.  J.  Harsh,  45. 

The  Rhode  Island  Revised  Statutes  (ch.  73) 
are  not  in  conflict  with  the  Fifth  and  Sixth 
Amendments  of  the  Constitution  of  the  United 
States  securing  to  accused  persons  the  it^tsof 
trial;  these  Amendments  restrict  the  Govern- 
ment of  the  United  States,  and  not  the  TOvem- 
ment  of  the  States.  State  v.  Paul,  6  R.  I..  18S; 
State  V.  Keeran,  6  R.  I.,  497. 

The  Fifth  and  Seventh  ^Vmendments  to  the 
Constitution  of  the  United  States,  being  de- 
signed as  restrictions  upon  legislation  by  the 
Federal  Government,  and  not  upon  State  Gov- 
ernments in  respect  to  their  own  citizeos,  can- 
not affect  the  raUdity  of  a  state  law  imposing 
a  tax  upon  the  gross  earnings  of  a  railroad 
company.   North  Missouri  S.  B.  Go.  t.  Ma- 

r'-ire,  49  Mo.,  490;  Twitrhettv.  GomnumweaUh, 
WaU.,  83t  (XIX.,  Law.  ed.,  328). 
The  16th  Article  of  the  Bill  of  Rights  is  the 
only  restriction  on  the  power  to  limit  or  abolish 
the  right  of  trial  by  jury,  and  it  recognizes  such 
power  in  criminal  cases,  not  capital.  The  ex- 
press mention  of  one  condition  implies  the  ex* 
elusion  of  another.  Broom,  L^^  Maxims; 
Coke,  Lit.,  210  a. 

American  Legislatures  have  the  same  unlim- 
ited powers  in  legislation  which  reside  in  the 
Briti^  Parliament,  exce^rt  where  they  are  re- 
strained by  written  constitutions.  Thorpe  v. 
But.  A  Bur.  B.  B.,  27  Vt.,  140. 

No  statute  can  be  pronounced  Invalid,  If  It 
violates  no  constitutional  provision.  Ohenangt 
Bridge  Go.  v.  Paige,  83  N.  Y.,  178. 

Whatever  is  not  expressly  denied  to  the  legis- 
lative power  by  a  State  Constitution  is  pos- 
sessed bv  it,  but  as  to  the  Constitution  of  the 
United  States,  being  itself  a  mere  grant  of  pow- 
er, the  opposite  rule  obtains.  Page  v.  AOm,  58 
Pa.  St,  888. 

In  ascertaining  the  power  of  the  Legislature, 
tmder  the  Constitution,  we  look,  not  to  what 
the  instrument  authorizes  to  be  done,  but  to 
wliat  is  prohibited.  McMitten  v.  Lee,  6  Iowa, 
891;  TtHteheU  v.  Blodgett,  IS  Mich.',  137. 

All  subjects  of  l^islation  nc^  affected  by  man- 
date or  hy  prohibition,  are  within  the  discretion 
of  the  (Jeneral  Assembly.  Comnumweaith  v. 
Dreary,  15  Gratt.  (Va.),  1;  TTatter  v.  Cindi^ 
nati,  21  Ohio  St.,  14;  Lafay^,  etc.,  B.  B.  v. 
Oregor,  84  Ind.,  186;  Leaeenmrth  Co.  v.  MiUer, 
Ean.,  479. 

The  Legislature  has  general  powers,  limited 
only  so  far  as  expressly  or  imfdiedly  restrained 
by  the  Constitution.  'People  v.  Boger*,  18  Cal., 
169;  Pattison  v.  Tvia,  18  Cal..  176  ;  ButhneU 
v.Beloit,  10  Wis.,  195. 

While  courts  cannot  shun  the  discussion  of 
constitutional  questions  when  fairly  presented, 
they  will  not  seek  to  draw  in  such  weighty  mat- 
ters collaterally,  nor  on  trivial  occasions.  Hoo- 
ter V.  Wood,  9  Ind.,  286 ;  Sheldon  v.  MUier,  9 
i  La.,  189  :  Clark  v.  Boehe»ter,  24  Barb.,  446;  6 
Abb.  Pr.,  107;  14  How.  Pr.,  197. 

To  justify  a  court  in  pronouncing  a  legisla- 
tive Act  unconstitutional,  or  a  provision  of  a 
State  Constitution  to  be  in  contravention  of  the 
Constitution  of  the  United  States,  the' case 
must  be  so  clear  that  no  reasonable  doubt  can 
be  said  to  exist.  Blair  v.  Bidgley,  41  Mo.,  68; 
MtKomix^  V.  Mayor  i^Jf,  Y.,  47  Abb.  Pr.,  85. 

Upon  a  question  of  constitutionality  of  an 
Act  whore  the  court  entertains  ckmb^  if  the 
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lav  may  in  any  aspect  be  valid,  it  Is  the  duty 
of  the  court  to  sostaln  and  enforce  the  statute. 
Chieago,  etc.,  R,  R  Co.  y.  Smith,  82  111.,  268  ; 
Outman  v.  Virffinia  Iron  Co.,  5  W.  Va.,  22; 
Osimi  V.  Stanlff,  5  W.  Va.,  85. 

Acts  of  the  Legislature  must  be  sustained  by 
tbe  courts,  unlees  they  are  clearly  and  undoubt- 
edly repugnant  to  the  Constitution  Ltteat  v. 
Cbmn.  of  Tippecanoe  Co.,  44  Ind.,  524. 

The  ngtxt  of  the  judiciary  to  declare  a  stat- 
ute void  for  uDconsdtutionuity,  Is  <mly  to  be 
exercised  in  clear  cases.  Lotnnp  t.  ^uSman, 
42  ConQ.,  588. 

Courts  will  not  declare  the  acHon  of  the  Lei^ 
talatnre  unconMitulional,  unless  the  violation 
of  the  Constitution  tsentirdy  free  from  doubt. 
To  hold  otherwise,  the  courts  would  be  assum- 
ing powers  of  legislation,  and  creating  consti- 
tutional provisions  not  before  existing.  Cheney 
T.  Jorut,  14  Fla.,  587. 

_  Nothing  but  a  clear  violation  of  the  Constitu- 
tion, a  clear  usurpation  of  powers  prohibited, 
will  justify  the  judicial  department  in  pro- 
nouncing an  Act  of  the  legislative  department 
unconstitutional  and  void.  Penn.  R.  R.  Go.  v. 
JiWrt,  6«Pa.  St.,  164. 

Courts  will  not  declare  a  statute  void  as  being 
QQConstitutioDal,  unless  the  invalidity  of  tlie 
Act  is,  in  their  judgment,  pUc«d  beyond  a  rea- 
•onable  doubt  iZicA  t.  Ftanden,  89  N.  H., 
805;  Darttnoutk  Cotl.  v.  Woodward,  1  N.  H.. 
114. 

State  legial^on  is  not  to  be  held  unconstitu- 
tional because,  in  its  operation,  it  may  Inci- 
dentally and  remotely  have  a  bearing  upon 
powers  granted  to  and  exercised  by  the  general 
go?erament.  Op.  C&.  J.  Parker,  Pieree  v.  State, 
13  N.  H.,  574. 

The  Fifteenth  Article  of  the  Bill  of  Rights 
gaarantylDg  trial  by  jury,  means  Just  what  it 
Bays.    Maffo  v.  Wilaon,  1  N.  H..  58. 

By  the  "law  of  the  land"  is  meant  "diu  proc- 
ess of  law."  Id. 

AH  statutes  nof  repugnant  to  anv  other 
daoses  in  the  Constitution  are  considered  as 
the  law  of  the  land.  Dartmouth  GoU.  v.  Wood- 
wrd,  1  N.  H.,  180  ;  Hutchina  v.  Edmm,  1  N. 

H.  ,  180. 

Due  process  of  law,  in  the  Constitntipn,  can- 
not require,  in  case  of  felony,  ajpresentment  or 
indictment  by  a  gnmd  jury.  SfMan  v.  Stofe, 
30  Wis.,  129. 

Where  there  is  an  Irreconcilable  conflict,  a 
sabsequent  statute  is  a  repeal  of  a  former  one, 
■0  far  as  it  contradicts  it.  ^nin«r  t.  Steward, 
8N.H.,8». 

Where  a  former  statute  pertains  to  a  final 
bud  and  conviction,  and  the  latter  only  to  pre- 
liminary bearing,  there  is  no  conflict  between 
them.    State  v.  Thampnon.  20  N.  H.,  860. 

The  sending  of  a  child  to  the  industrial  school 
is  not  an  impriamunent ;  the  sending  is  discre- 
tionary with  the  court,  controlled  by  the  wel- 
fare of  the  chfld.  Cutler  v.  Howard,  9  Wis., 
809;  Market  Bank  v.  Hogan,  31  Wis.,  817; 
Butcher  yr.  DuteA^,  39  Wis.,  661. 

An  Act  authorizing  commitment  to  such 
school  is  not  an  infringement  upon  the  personal 
liberty  of  the  citizen,  as  guarantied  by  the  Con- 
■titutton.  McLean  Co.  v.  Hum^reyB,  104111., 
K8. 

The  power  oonferied  on  a  justice  of  the  peace , 
ud  apm  the  hooae  of  rerage,  by  the  general 
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laws,  is  not  in  conflict  with  the  declaration  of 
rights  of  the  Constitution.  Ex  Parte  Crouae,^ 
mart.,  9;  Roth  t.  Hmm  <^Btfuge,  81  Hd., 

829. 

The  house  of  refuge  is  not  a  prison  but  a 
school  where  reformation,  notpunisliment,  is 
the  end.   Exparte  Orouae,  4  Whart.,  9. 

Statutes  which  mete  out  no  penalty  or  pun- 
ishment but  are  intoided  to  subeerre  the  pub- 
lic good  and  no  individual  Injuiy,  are  Inot  un- 
constitutional. 

Preacott  v.  State,  19  Ohio  St.,  184;  S  Whart., 
11;  Story,  £q..  sec.  1841. 

Smith,  J.,  delivered  tiie   opinion  of  tiie 
court : 

"When  any  minor  under  the  age  of  seventeen 
years  charged  with  any  offense  punishable  by 
imprisonment  otherwise  than  for  life,  shall  be 
convicted  and  sentenced  accordingly,  or  shaJl 
be  ordered  to  recognize  for  hia  appearance  at 
the  Supreme  Court,  the  court  or  lustice,  upon 
application  of  such  minor,  his  mends,  or  the 
State's  counsel,  may  order  that  instead  of  such 
imprisonment  or  recognizance,  the  said  minor 
may  be  sent  and  kept  employed  and  instructed 
at  the  reform  school  for  such  term,  not  less 
than  one  year,  nor  extending  beyond  the  age 
of  twenty-one  years,  as  said  court  shall  judge 
most  for  ms  true  interest  and  benefit,  provldod 
he  shall  conduct  himself  according  to  tiie  regu- 
lations of  said  school ;  and  a  copy  of  such  or- 
der shall  be  sufflcient  authority  for  his  commit- 
ment and  detention  at  such  school,"  G.  L., 
c.  387,  8.  14.  By  Laws,  1881,  c.  87,  the  name 
of  the  institution  was  changed  to  the  indus- 
trial school.  Under  the  authority  of  this  stat- 
ute, the  relator's  minor  sons,  one  of  the  age  of 
thirteen  and  the  other  of  the  age  of  sixteen 
years,  have  been  sent  to  the  indurtrlal  school 
for  the  terms  of  three  and  two  years  respectively, 
neither  having  been  convicted  of  any  crime  or 
offense.  They  were  brought  before  a  justice 
of  the  peace  upon  a  complaint  charging  them 
with  having  committed  the  crime  of  ourglarr, 
— a  crime  of  the  gravest  cfauacter  and  punisn- 
able  by  imprisonment  in  the  state  prison  for 
a  long  term  of  years.  The  crime  was  one 
which  the  magistrate  had  not  jurisdiction  to 
determine,  but  only  to  inquire  if  just  cause  ap 
pea  red  to  bold  the  accused  to  answer  at  the 
Supreme  Court.  They  were  heard  upon  no 
other  charge  than  that  set  out  in  the  complaint, 
and  were  not  in  law  required  to  defend  against 
any  other.  An  order  was  made  requiring  them 
to  recognize  for  their  appearance  before  the 
Supreme  Court.  So  far  the  justice  had  juris- 
diction. At  this  stage  of  [the  proceedings,  the 
counsel  for  the  State  moved  for  an  order  that 
the  accused  be  sent  to  the  industrial  school,  and 
the  justice,  declinine  the  offer  of  the  accused 
to  recognize  agreeably  to  the  order  then  just 
made  by  him,  Issued  an  order  committing  them 
to  the  school  for  the  terms  alxive  mentioned. 
The  commitment  was  not  for  the  purpose  of 
securing  their  appearance  at  the|Supreme  Court, 
for  the  shortest  term  for  which  they  might  be 
sent  to  the  school  would  extend  much  l^yond 
the  next  term  of  the  Supreme  Court.  If  they 
were  committed  as  a  punishment  for  having 
committed  the  crime  of  bur^uy,  Uiey  have 
never  been  tried  or  convicted  of  that  crime 
by  the  judgment  txt  their  peers.  Article  IS 
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the  Bill  of  Rights  provides  Uiat  "No  sub^t 
shall  be  arrested,  ImpriBODed,  defiled  or  de- 

{trived  of  his  property,  immunitteB  or  pilvi- 
eges,  put  out  of  the  protectfon  of  the  law, 
exiled  or  deprived  of  his  life,  liberty  or  estate, 
but  by  the  judgment  of  his  peers  or  the  law  of 
the  mid."  Tms  clause  in  our  ConstitutioD  is 
a  translation  from  Magna  Charta,  and  dates 
from  1215.  Its  meaniog  has  become  fixed  and 
well  determined  "  uid  asserts  the  right  of  ev- 
ery citizen  to  be  secure  from  all  arrests  not 
warranted  by  law."  Mayov.  WiUon,  1  N.  H., 
58,57. 

It  guaraoties  the  right  of  trial  by  jury  in  all 
cases  where  the  right  existed  at  common  law 
in  this  State  at  the  adoption  of  the  Consdtu- 
tioQ.  That  a  person  charged  with  having  com- 
mitted the  crime  of  burglary  is  entitlM  to  a 
jtuy  trial,  haa  never  been  questioned.  As  the 
justice  only  had  jurisdiction  to  inquire  and  not 
to  convict,  the  accused  have  had  no  trial.  Pro- 
vision is,  and  ever  since  the  adoption  of  the 
Constitution,  has  been  made  b^  statute  for  a 
trial  by  jury  of  every  crime  indictable  by  a 
grand  Jury,  and  of  every  offense  where  an  ap- 
peal is  taken  from  the  Judgment  of  a  Justice  or 
poUce  court.  Final  judgment  cannot  be  en- 
forced for  the  commission  of  any  police  offense 
Iwwever  trivial,  until  the  appellant  has  been 
convicted  by  a  jury  of  his  peers.  If  the  re- 
lator's sons  were  sent  to  the  industrial  school 
for  some  other  crime  or  offense,  it  was  one  of 
which  they  have  never  been  convicted,  and  in 
violation  of  article  16  of  the  Bill  of  Rights,  which 
provides  that  "No  subject  shall  be  neld  to  an- 
swer for  any  crime  or  offense  until  tiie  same  Is 
fully  and  plainly,  substantially  and  formally 
described  to  him,  or  be  compeAed  to  accuse  or 
furnish  evidence  against  himself.  And  every 
subject  shall  have  a  right  to  produce  all  proois 
that  may  be  favorable  to  himself , to  meet  the  wit- 
nesses against  him  face  to  face,  and  to  be  fully 
heard  in  his  defense  by  himself  and  counsel." 

But  the  commitment  and  detention  of  the  re- 
lator's sons  is  justified  by  the  respondent  upon 
the  ground  that  the  industrial  school  is  not  a 
prison;  that  the  order  of  commitment  was  not  a 
sentence;  and  that  their  detention  is  not  a  pun- 
ishment. The  contention  is  that  the  industrial 
ai^ool  is  a  part  of  the  school  system  of  the 
State,  and  that  the  State  aa  parent  patrim  may 
detain  In  the  school  such  scholars  as  may  need 
its  discipline.  If  it  is  a  privilege  to  be  admitted 
a  member  of  the  school,  it  is  a  privilege  limited 
to  "offenders  against  the  taw."  Atnotimesince 
its  institution  in  1865,  have  its  doors  been  open  to 
the  admission  of  any  other  class  of  scholars. 
Its  advantages  have  not  been  offered  to  every 
minor  under  the  age  of  seventeen  years  who 
might  desire  to  enter,  or  whose  parents  or 
guar^an  might  seek  to  place  him  there.  The 
relator's  sons  were  sent  to  the  school,  either  be- 
cause they  had  committed  some  crime  or  of- 
fense, or  because  the  justice  judged  it  to  be  for 
their  "interest  and  benefit"  to  be  placed  there. 
For  whichever  of  these  causes  they  were  com- 
mitted, the  commitment  was  IllegaL  As  al- 
ready remarked,  they  have  never  been  coa- 
▼if^ed  of  the  crime  of  burglar^',  and  they  have 
not  been  ^ed  or  had  any  opportunity  to  defend 
against  any  other  charge.  If  the  order  for  their 
commitment  was  made  because  the  justice 
Judged  it  to  be  for  their  "interest  tmd  benefit," 


the  answer  is,  that  he  bad  no  authority  by 
statute  to  commit  them  for  that  cause.  When- 
ever a  court  or  a  justice  may  send  a  minor  to 
the  school,  he  may  fix  the  term  during  which 
he  may  be  kept  at  the  school  at  not  less  than 
one  year  nor  extending  beyond  the  age  of 
twenty-one  years,  as  the  comt  or  justice  "shall 
judge  most  for  his  true  interest  and  benefit." 
The  limit  of  his  stay  or  confinement  in  the 
school  is  determined  by  the  considerBtion  of 
what  shall  Jie  "most  for  his  true  interest  and 
benefit;"  but  the  statute  does  not  confer  upon 
the  court  or  justice  the  power  to  send  a  minor 
to  the  school,  solely  for  the  reason  that  the 
court  or  justice  may  be  of  opinion  that  it  may 
be  for  the  interest  or  benefit  of  the  minor  to  be 
sent  there.  The  original  name  of  the  school — 
' '  House  of  Ref ormaUon  for  Juvenile  andFemole 
Offenders  against  the  La^,"  Laws,  1856,  c 
1660,  indicated  the  character  of  the  institution. 
The  Act  provided  that  any  boy  under  the  age 
of  eighteen  years,  or  any  female  of  any  a^, 
"Convicted  of  any  offense  known  to  the  laws 
of  this  State,  or  punishiible  by  imprisonment, 
other  than  such  as  may  be  punished  by  impris- 
onment for  life,"  might  be  sentencea  to  the 
house  of  reformation.  lb.,  s.  4.  At  no  period 
in  its  history  could  a  person  become  an  inmate 
of  the  institution,  unless,  being  within  the  pre- 
scribed age,  he  or  she  had  been  convicted  of  a 
crime  or  offense.  The  only  exception  is  the 
unconstitutional  provision  inserted  m  the  revis- 
ion of  1867  (Gen.  Stats.,  c.  3,  s.  14;  G.  L., 
e.  287,  8.  14),  authorizing  a  Justice  to  send 
to  the  school  a  minor  less  than  seventeen  yean 
of  age  whom  he  shall  have  ordered  to  recognize 
for  his  appearance  at  the  Su[a«me  Court.  We 
cannot  ignore  the  fact  that  in  the  public  esti- 
mation the  school  has  always  been  regarded  as 
a  gueui  penal  institution,  and  the  detention  of 
its  inmates  or  scholars  as  Involuntary  and  con- 
Btrained.  The  great  purpose  of  the  institution 
was  the  separation  of  youthful  offenders  from 
hardened  criminals  of  matu^  years,  in  the  hope 
of  their  ultimate  reformation,  and  of  their  be- 
coming useful  citizens.  But  the  fact  cannot 
be  overlooked  that  the  detention  of  the  inmates 
is  regarded  to  some  extent  as  a  punishment, 
with  more  or  leas  of  disgrace  attached  on  that 
account.  If  the  order  committing  a  minor  to 
the  school.  Is  not  a  sentence,  but  the  substitute 
for  a  sentence,  as  claimed  by  the  respondent, 
what  is  asubetituteforasentencebutaseotence 
in  and  of  itself?  It  is  worthy  of  remark  that 
the  Legislature  has  not  undertaken  to  authorize 
the  commitment  of  a  minor  to  the  industrial 
school  upon  the  mere  presentment  of  the  grand 

this  case,  the  relator,  the  natural  guardian 
of  his  BOOB,  has  been  deprived  of  their  care, 
nurture,  education  and  custody,  against  his  con- 
sent, and  without  any  trial  or  hearing  to  which 
he  was  a  party,  upon  the  ground,  and  only 
ground,  that  the  justice  found  there  was  just 
cause  to  require  them  to  appear  at  the  Supreme 
Court  to  answer  further.  If  he  is  not  a  suit- 
able peiaon  to  have  the  care  and  education  of 
Ids  (uildren,  that  fact  has  not  been  found,  nor 
does  it  appear  Uiat  their  education  has  been 
neglected.  But  how  far  he  is  entitled  to  be 
heard  upon  that  question  we  do  not  decide.  We 
have  only  alluded  to  the  matter  as  showing 
what  consequences  may  flow  from  the  uulawf  td 
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commitment  of  a' minor  to  this  school.  Where 
the  ocHnmitment  is  lawful  the  loes  by  the  parent 
of  Ik  cnslody  ai  Us  child  f  oUowg  as  one  of  the 
inddeDts  for  which  there  is  no  reme^,  and  per- 
haps ui  many  instances,  because  of  tils  unfit- 
ness, tiiere  ought  to  be  none. 

It  is  further  desM'ring  of  consideration  that 
the  relator's  sons,  if  indicted  for  the  crime  of 
which  tiiey  were  charged  before  the  justice, 
cannot  pl^d  autrefois  connet,  although  they ' 
may  remain  at  the  school  the  full  term  for  whida 
they  were  sentenced;  and  if  their  detention  at 
the  school  is  a  punishment,  they  are  liable  to  be 
ponished  twice  for  the  same  oflfense,  in  viola- 
tion of  the  fundamental  maxim,  "Nemo  debet 
biipuniri'' etc.  Broom  Legal  Max.,  848.  In 
coining  to  this  concliision  we  have  not  over- 
looked the  decisions  in  other  States.  Milwaukes 
Induatrial  School  v.  Supervisor  Mtlteavkce  Coun- 

40  Wis. ,  828 ;  A  (7. ,  23  Am.  Bcp. ,  703 ;  M'Lean 
Co.  V,  Bumphreyt,  104  111.,  878;  Petition  of 
Ferrier,  108  lU..  867;  S.  C,  42  Am.  Hep.,  Iq; 
Bt^  V.  Boute  of  Refuge,  81  Md.,  829;  Ex  Parte 
Crmm,  4  Whart.  (Pa),  0. 

In  these  cases,  the  detention  of  abandoned, 
or  dependent,  depraved  children  in  houses  of 
refuge  or  in  industrial  or  reform  schools,  is 
upheld  upon  the  ground  that  the  power  of 
magistrates  and  county  courts  to  commit,  and 
of  such  institutions  to  detain  such  children,  is 
"Of  the  same  character  of  the  jurisdiction 
exercised  by  the  Court  of  Chancery  over  the 
peraoos  and  property  of  infants,  having  foun- 
dation in  the  prerogative  of  the  Crown, 
flowing  from  its  general  power  and  duty  aa 
ptsreiu  patria  to  protect  ttioee  who  have  no 
other  lawful  protector.  2  Story,  Eq.  Jur. ,  1883" 
{Sheldon,  J.,  in  Petition  of  Ferrier,  supra),  or, 
as  stated  in  Ex  Parte  Grouse,  supra,  "May  not 
the  natural  parents,  when  tmequal  to  the  task 
of  education,  or  unworthy  of  it,  be  superseded 
by  the  parens  patria,  or  common  guardian  of 
the  communityf '  As  to  the  soimdness  of  the 
reascHiB  riven  in  these  cases,  we  have  nothing 
to  say.  No  one  of  them  iaan  authority  fortbe 
commitment  of  a  minor  charged  with  the  com- 
mlBson  of  a  crime  to  such  an  institution,  with- 
out some  kind  of  a  trial  and  conviction. 

Theftwpfov,  TViJvwfT,,  65111,280;  5:C.,8Am. 
Rep.,  645,  was  an  application  by  the  father  for 
a  wilt  of  habau  eorpus,  for  the  dlacfaarge  from 
a  reform  sdiool  of  his  minor  son.  A  statute 
of  Illinois  authorized  the  commitment  to  a  re- 
form school  of  children  between  six  and  sixteen 
7«an  of  age,  who  are  "vagrants,  or  destitute 
of  proper  parental  care,  or  are  growing  up  in 
mendicancy,  idleness  orvice,""toremwn  imtil 
reformed,  or  until  the  age  of  twenty-one  years." 
The  relator's  son,  committed  to  the  school  un- 
der this  statute,  was  dischaijged,  the  commit- 
ment brang  held  not  to  have  been  for  any  crim- 
inal offense,  and  the  statute  was  declared  un- 
constitutional. His  confinement  was  held  to  be 
imprisonment  without  due  process  of  law. 
Tboraton,  said:  "Such a  restraint  upon 
natuiat  libertr  is  tyranny  and  oppression.  * 
*  *  If  a  fwier  confined  or  imDrisoned  his 
child  for  one  rear,  the  maiesty  of  the  law  would 
frown  upon  uie  unnatural  act,  and  every  tender 
DHAfao'  and  kind  father  would  rise  up  in  arms 
agamst  such  monstrous  inhumanity.  Can  the 
flute,  as  parens  patria,  exceed  the  power  of 
(be  natural  parent,  except  in  punishing  crime? 

I.  a. 


In  Common-wealth  v.  Horregan,  127  Mass., 
450,  It  was  held  that  certain  statutes  relating  to 
juvenile  offenders,  so  fiir  as  they  purport  to 
give  Inferior  tribunals  jurisdiction  of  oflenses 
punishable  by  infamous  punishment,  are  un- 
constitutional. 

A  Statute  of  Ohio,  authorizing  the  grand  jury, 
where  a  minor  imder  the  age  of  sixteen  years  is 
charged  with  crim^,  and  the  charge  appears  to 
be  supported  by  evidence  suflScient  to  put  the 
accused  upon  trial,  instead  of  finding  an  indict- 
ment,  to  return  to  the  court  that  the  accused  Is 
a  suitable  person  to  be  committed  to  the  house 
of  refuge,  and  directed  the  court  thereupon  to 
order  his  commitment  witiiout  trial  by  jury. 
The  statute  was  declared  constitutional.  Pres- 
eott  V.  State,  19  Ohio,  St.,  184 ;  8.0.,^  Am. 


'The 


«  decision  is  put  upon  the  ground  that  the 
case  "  b  ndther  a  criminal  prosecution  nor  a 
proceeding  according  to  the  course  of  the  com- 
moo  law,  in  which  ute  right  to  a  trial  by  jury 
is  guarantied.  The  pro^ieding  is  purely  stat- 
utory, and  the  commitment,  in  caees  like  the 
present,  is  not  demgned  as  a  punishment  for 
crime,  but  to  place  mmorsof  the  description  and 
for  the  causes  specified  in  the  statute,  under  the 
guardianship  of  the  public  authorities  named, 
for  proper  care  and  discipline,  until  they  are  re- 
formed or  arrive  at  the  age  of  majority.  The 
institution  to  which  they  are  committed  is  a 
school,  not  a  prison;  nor  is  the  character  of 
their  detention  a&ected  by  the  fact  that  it  is  also 
a  place  where  juvenile  cbnvicts  may  be  sent, 
who  would  otherwise  be  condemned  to  confine- 
ment in  the  common  jail  orpenitentiair."  The 
statute  further  provided  that  in  case  the  cause 
for  the  child's  detention  shall  be  inquired  into 
by  a  proceeding  in  hadeaa  corpus,  it  shall  be  a 
sufficient  return  to  the  writ  that  he  was  com- 
mitted to  the  guardianship  of  the  directors  of 
the  school,  and  that  the  period  for  bis  discharge 
had  not  atrived.  It  is  intimated,  in  the  opinion 
of  the  court,  that  ft  is  questionable  whether  this 
{nvvteion  can  operate  to  restrict  the  power  of 
the  court,  invested  by  the  Constitution  with  ju- 
risdiction in  habeasa>rpus,  from  inquiring  fully 
into  the  cause  of  the  detention  of  a  [lerson  re- 
strained of  his  liberty. 

With  due  respect  for  the  learned  court  who 
pronounced  this  fn^ltm,  we  are  not  convinced 
of  the  soundness  of  the  reasoning  or  condualon. 
The  proceedings  1:^  which  the  accused  was  ad- 
judged a  suitable  person  to  be  committed  to  the 
house  of  refuge  were  conducted  in  secret,  with- 
out his  knowledge  or  consent,  or  that  of  bis  par- 
\  ent  or  guardian,  with  no  opportunity  to  be 
'  represented  by  counsel,  to  be  confronted  with 
and  cross-examine  tiie  witnesses  for  the  prose- 
cution, or  to  produce  witnesses  in  his  own  be- 
half. The  liberty  of  the  minor  during  the  term 
of  his  minority,  which  might  be  for  a  period  of 
many  years,  was  made  to  depend  upon  the  de- 
liberations of  a  secret  tribunal.  A  judgment 
rendered  upon  such  an  ex  parte  hearing  is  as 
little  calculated  to  command  the  respect  of  the 
communltT  as  the  proceedinga  of  the  ancient 
conrt  of  tne  Star  Chamber.  And  so  far  as  the 
other  cases  cited  are  like  the  Ohio  case  in  legal 
effect,  we  cannot  follow  them.  Whether  what 
has  been  called  a  trial  in  other  jurisdictions  in 
cases  of  this  class,  is  a  trial  within  the  meaning 
of  our  Constitution,  and  whether  on  uiy  other 
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around  than  tiiat  of  a  cliarge  of  crime,  the  Legis- 
mtuiecan  authorise  minors  or  persons  of  age  to 
be  omimitted  to  the  Industoial  school  without  a 
trial  by  Jury,  if  It  were  claimed,  and  wiUiout 
the  consent  of  parent  or  other  guardian,  arc 
questions  on  which  we  give  no  opinion.  Per- 
sons poor  and  standing  in  need  of  relief,  may 
and  must  be  cared  for  t)y  the  overseers  of  the 
poor,  and  may  be  sent  to  the  almshouse  for  sup- 
yoTt;  but  their  detention  cannot  be  regarded  as 
involuntary.  They  are  in  no  sense  deprived  of 
their  liberty  without  the  judgment  of  their  ^rs 
or  against  the  law  of  the  land.  They  are  neither 
criminals  nor  charged  with  the  commission 
of  crime,  and  this  provision  of  the  Constitution 
was  not  understood  by  itsframers  as  restricting 
the  power  of  the  Le^ature  to  pTovlde  for  the 
relief  of  the  worthy  poor.  So  chfldreu  of  profli- 

Ete  parents,  or  with  vicious  surroundings,  may 
taken  from  the  custody  of  their  natural  guard- 
ians and  committed  to  the  guardianship  of  those 
who  will  properly  care  for  their  moral ,  intellect- 
ual and  pnydcal  welfare.  i¥im  V.  Foote,  su- 
pra, 68. 

But  this  is  a  power  exercised  by  the  State  as 
parent  patruf,  in  the  welfare  and  interest  of  its 
dtizens.    S  Storr,  Rq.  Jr.,  ».  1833. 

The  common-iaw  principle  of  reasonable  ne- 
cessity has  an  extensive  constitutional  opera- 
tion -.iAldriek  v.  WHght,  58  N.  H.,  898,  899, 
400;  HaUsy  v.  CoUord,  59  N.  H.,  7,  8;  Hopkins 
V.  Dickaon,  50  N.  H.,  286;  Johiuon  v.  Perrv, 
68  Vt.  708;  8tatev,Morgan,tS»N.  H.,  888, 885); 
uid  in  many  cases  Authorizes  the  restraint  of 
an  insane  person;  (CW&y  v.  Jackson,  12  N.  H., 
536;  Davit  v.  MerriU,  47  N.  H.,  208;  O'Qmnor 
V.  Bucklin,  59  N.  H.,  589, 59L;  KeUtAer  v.  Put- 
nam, 60 N.  H.,  ZQ;mnckmanv.  Richie,  Bright 
rt>a.),  148;  Flete/UT  v.  FUteher.  1 E.  &  E.,  420; 
Bushnell,  Insanity,  u.,  19,  34);  even  when  he 
is  committed  to  an  asylum  upon  a  defective 
^oceg    8hutUev)9rth'$  Cam,  8  A.  &  E.  (K. 

^ut  a  magistrate's  power  to  commit  to  the 
industrial  school,  for  detention  during  minority, 
every  person  under  the  age  of  seventeen  years, 
charged  with  but  not  convicted  of  an  offense 
puni^able  with  pmprisonment  otherwise  than 
tor  life,  on  the  g^wmdof  the  "true  interest  and 
benefit "  of  the  accused,  does  not  come  witiiin 
any  constitutional  ideafof  reasonable  necessity 
that  has  prevailed  in  this  State.  For  his  in- 
terest and  benefit,  the  magistrate  might  as  well 
be  authorized  to  send  him  to  the  state  prison, 
as  to  the  industrial  school,  or  any  other  penal 
Institution. 

We  are  of  opinion  that  so  much  of  «.  14,  c. 
387,  G.  L.,  as  authmrizes  a  justice  of  the  peace 
to  commit  to  the  Industrial  school  a  minor  under 
the  a^  of  seventeen  years,  upon  a  complaint 
charging  him  witli  the  commission  of  a  crime 
of  which  the  justice  has  jurisdiction  only  tore- 

auire  him  to  recognize  for  bis  appearance  at 
le  Supreme  Court,on  the  motion  of  the  State's 
attomev,  and  without  the  consent  of  any  per- 
son authorized  to  bind  the  magistrate  by  con- 
sent, is  in  violation  of  article  15  of  the  BiU  of 
Rights. 
£kteq;>tiont  overruled. 

Blodg«tt*  J.,  did  not  dt;  the  others  eon- 
curred. 


William  H.  CUMMINaS.  Piff., 

Zadock  B.  KEMCE. 

The  finding  of  a  referee,  that  the  evi- 
dence was  so  conflicting  that  he  was  un- 
able to  reach  a  satisfactory  decision  le- 
m— JIB  that  the  ground  of  plaint- 
uTs  claim  to  recover  was  not  proved  by 
a  balance  of  the  evidence,  and  defendant 
is  therefore,  entitled  to  jadgment. 

(Grafton  Deolded  Jul?  81. 1886.) 

WRIT  OF  ENTRY  for  the  Stevens  place  m 
Lisbon.  The  defendant  filed  a  brief  state- 
ment disclaiming  title  In  himself  and  alleging 
title  in  his  wife.  At  the  trial  before  a  referee, 
the  question  was  whether  the  demanded  prem- 
ises were  bought  with  the  defendant's  money 
and  the  deed  taken  to  his  wife  to  defraud  his 
creditors.  Upon  that  point,  the  referee  stated 
in  his  report  that  the  evidence  was  so  conflict- 
ing that  ne  was  unable  to  reach  a  decision  that 
he  felt  satisfied  to  be  correct.  But  he  found 
generally  for  the  defendant  "Upon  the  ground 
that  the  burden  of  proof  is  on  the  plaintiff  on  this 
point."  The  court  ordered  judgment  for  the  de- 
fendant on  the  report  and  the  plaintiff  excepted. 
Mcttrs.  Rand  ft  Morse*  for  plaintiff. 
MeuTt.  Bingham,  Mitchell  ft  Ba«hel- 
lor.  for  defen^nt: 

Exceptions  cannot  reach  the  proceedings  of 
a  former  term.   Lathrop  v.  Pa^e,  26  Me.,  120. 

Under  these  circumstances,  there  i^  no  rem- 
edy forerrorin  the  jud^ent  if  there  had  been 
any  in  fact,  except  possibly  by  a  petition  for  s 
new  trial  or  appropriate  motions  at  the  next 
trial  term.  Warner  Bk.  v.  Clement,  68  N.  H., 
688;  Oaimini  v.  Oolutnhia,  Id.,  60;  Moore  v. 
Carpenter,  V&  N.  H.,  66. 

In  the  absence  of  a  motion  for  judgment  at 
the  trial  term,  on  referee's  report,  or  objection 
to  order  of  judgment  for  defendant,  the  latter 
had  a  right  to  assume  plaintiff's  claims  were 
waived.  Pebbleav.  Rand,  43N.  H.,  342;  Fotd- 
er  V.  Fotrle,  49  N.  H.,  507;  Saiever  v.  Qleaton, 
59  N.  H.,  140. 

Smith.  J. ,  delivered  the  opinion  of  the  court: 
The  general  finding  or  award,  tliat  the  de- 
fendant did  not  disseise  the  plaintiff,  includes 
the  finding  that  there  was  no  preponderance  of 
evidence  in  favor  of  the  plaintiff.  The  referee's 
statement  that  the  evidence  was  conflicting  and 
that  he  was  unable  to  reach  a  satisfactory  de- 
cision, isnotafindin^  that  there  was  a  prepon- 
derance of  evidence  in  favor  of  the  plaintiff.  If 
the  case  bad  been  on  trial  before  a  jury,  the  de- 
fendant would  have  been  entitled  to  the  instruc- 
tion that  if  there  was  a  balance  of  evidence  in 
his  favor,  or  If  the  evidence  was  evenly  bal- 
anced, the  verdict  must  have  been  for  him.  He 
was  oqI^  required  to  put  iu  as  much  evidence 
as  the  plaintiif  to  keep  the  scales  in  equilibrium. 
The  referee's  statement  that  the  evidence  was 
so  conflicting  he  was  unable  to  reach  a  satisfac 
tory  decision,  can  have  no  other  legal  meaning 
than  that  the  ground  upon  which  the  plaintis 
claimed  to  recover  was  not  proved  by  a  balance 
of  the  evidence. 
EiK^iont  owrriUed. 

Mr.  Justice  Blodgett  and  Mr.  Justice  Car- 
p«it«r  did  not  sit;  the  others  concurred. 
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Supreme  Judicial  Court  of  Massachusetts^ 

Frou  Sbptbmbkr  1,  1865. 


CHZBF  JnBTIOB, 

Hon.  MARCUS  MORTON. 
A8BOCU.TB  Jusncas, 


Hour.  Walbridob  J.  Fieij), 
Hon.  Charles  Detbns, 
Hon.  WuiUAH  Allbn, 


Hon.  Chas.  AiiLBN, 

Hon.  Waldo  Colburn,* 

Hon.  Olztbr  Wbndbll  Holhbs,  Jr. 


John  Latbrop,  Esq.,  B^ter. 


RoUIn  H.  ALLEN.  iVMMmw. 
Julia  A.  A.  LIBBET  et  al. 

1.  A  tenant  in  f«e  simple  of  land,  subject 
to  a  life  estate  in  an  undivided  half,  may 
maintain  a  petition  for  partition  under 
the  statute  against  a  tenant  for  life. 

2.  There  is  no  way  in  which  the  value  of 
the  widow**  shkre  can  first  be  set  off 
to  ber,  under  this  petition,  without 
■aUngf  her  a  party.  It  is  in  the  dis- 
cretion of  the  court,  on  her  application, 
to  allow  her  to  obtain  a  partition,  and 
for  the  court  to  determine  whetlier  a 
case  is  shown  for  the  sale  of  the  land. 

1  The  petitioner  is,  therefore,  entitled 
to  maintaiTi  the  petition  tkgaiamt  the 
widow,  as  well  as  against  the  other  re- 
sp<mdeDtB.  for  the  half  of  his  interests, 
in  which  he  has  an  estate  in  possession, 
and  the  ooturt  has  anthoritv  under  the 
statute  to  Order  sale  of  the  land. 

(Suffolk  Dedded  September  8, 188L) 

PETITION  for  pBitition  of  land.  The  case 
spears  in  the  briefs  and  opinions. 
Mr.  A.  E.  Pill«bury,  for  petitioner: 
ThefllatuteunderwhichMre.  Libbey,  defend- 
ant, holds  half  the  estate  of  her  late  bosband 
for  life,  is,  in  effect,  a  modification  of  the  Stat- 
ute of  O^cents,  and  by  virtue  of  her  right  as 
touDt  in  common  with  the  heirs,  she  may  pe- 
titioD  for  partition  in  a  common  law  court. 
Geo:  Stat,  ch.  124,  sec.  15;  Pub.  Stat,  eh.  134, 
sec.  8;  8eara  v.  Sean,  131  Mass.,  267. 

The  petitioner,  a  purchaser  from  certain  heirs, 
is  aused  but  not  possessed  of  one  half  the  lands 
u  revernoner,  and  is  seised  and  possessed  of 
ilie  other  half  as  tenant  in  common,  and  his 
nnt  of  poesesedon  in  the  whole  mecludes  him 
trnn  proceeding  against  her.  Pub.  Stat.,  ch. 
178.  sec.  3. 

The  tenant^  in  the  reversioii  and  the  tenancy 
in  the  other  half,  are  to  be  regarded  as  separate 
teiHuides,  and  this  petition  concerns  only  the 
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latter.  Tf^Iorv.  make,  109  Mass.,  B18,  618; 
F^abo^  V.  Minat,  34  Pick.,  839. 

The  life  estate  la  not  in  the  nature  of  an  es- 
tate in  dower  onassigned,  which,  while  not  a- 
bar  to  partition  among  reversioners  is  not  sub- 
ject to  partition  with  them.  MoU«y  v.  Blake, 
13  Mass.,  280;  Ward  v.  Oardner,  112 Mass.,  43. 

Partition  may  be  had  by  or  against  a  tenant 
for  life.  Pub.  Stat.,  ch.  178,  sees.  8-6;  Mumy 
V.  Savbem.  16  Mass.,  169;  Hmard  v.  LiUie,  9 
Allen,  260;  Judi^MT.  Jvdkin*,  100  Mass.,  181. 

Even  though  entitled  to  her  half  first  set  off 
to  her,  she  is  properly  made  a  {lar^,  as  she 
would  be  boimd  by  the  partitlcMi.  Pub.  Stat., 
ch.  178,  sec.  5. 

The  petitioner  is  entitled  to  partition  of  any 
share  to  which  he  appears  to  be  entitled.  Pub. 
Stat.,  ch.  178,  sec.  10. 

There  are  three  methods  prescribed  by  stat- 
ute by  which  partition  may  be  made.  Pub. 
Stat.,  ch.  178,  sees.  20-26,  66-67. 

The  statutes  expressly  confer  the  right  of  par- 
tition against  a  homestead  estate;  Pub.  Stat., 
ch.  128,  sec.  11,  and  the  statutory  estate  in  fee, 
hithelandsof  a  deceased  husband  CM*  wife.  Id. 
Ch.  134,  sees.  17, 18. 

The  commissioners,  under  order  of  court, 
may  sell  the  whole  estate  and  give  a  good  title 
thereto.   Pub.  Stat.,  ch.  178,  sees.  66,  66. 

Mettn.  Sohier  and  Welch,  for  respondents : 

Under  the  general  statutes,  in  force  at  the 
date  of  the  death  of  the  intestate,  his  widow 
was  entitled  to  one  half  his  estate  during  her 
life,  and  if  any  part  taken  by  her  was  wood- 
land, she  had  a  right  to  clear  and  improve  the 
same.    Oen.  Stat.,  ch.  90,  sec.  16. 

The  proper  probate  court  might  set  off  and 
assign  her  interest  to  her,  in  like  manner  as 
dower;  (}en.  Stat,  ch.  90,  sec.  17;  and  by  sec- 
tion 8,  might  set  it  off  by  metes  and  bounds. 

The  only  modification  in  the  law,  as  ft  now 
is,  entitles  ner  to  $6,000  in  value  of  real  estate 
in  fee,  and  one  half  the  remaining  real  estate 
for  life.   Stat.,1864,ch.406;  Stat.,  1858,  ch.  88. 

A  pc^tion  for  partition  might  b<e  maintained 
by  anyone  having  an  estate  in  posseasion;  but 
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not  hy  one  having  only  a  remainder  or  rever- 
^on,  except  that  such  partition  shall  not  preju- 
dice the  rights  of  tiie  lessee.  Gen.  Stat.,  eh. 
136,  eec.  3;  Pub.  Stat,  ch.  178,  sea  8;  M, 

sees.  67,  68. 

The  ride  that  one  tenant  cannot  have  parti- 
tion as  to  part  of  the  common  property,  does 
not  apply  where  there  is  an  oulstancung  life  es- 
tate in  one  parcel,  aa  tn  case  of  dower.  Taylor 
T.  make.  109  Mass.,  614. 

The  widow  is  not  a  proper  party  to  such  pro- 
ceedings. Her  dower  cannot  be  set  off  bj^  one 
tenant  in  common  alone,  and  be  can  neither 
commence  nor  require  her  to  commence  proper 
proceedings  for  that  purpose.  WardY.  Qardner, 
113  Mass.  43. 

Proceedings  brought  by  the  widow  to  have 
her  interest  set  off  in  the  manner  in  which  dower 
is  set  off,  does  not  prevent  her  petitioning  to 
have  her  life  interest  set  off  to  her  by  proceed- 
ings in  partition,  her  title  is  as  absolute  as  if  un- 
der a  devise  for  life  in  all  the  lands  of  the  es- 
tate.  Seart  v.  Sear$,  121  Mass.,  267. 

W.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  petition  for  partition  of  land,  of 
which  Joseph  Libbey  died  seised,  brought  by  a 
purchaser  of  the  shares  of  certain  of  ms  heirs, 
t^inst  the  widow  and  other  heirs.  The  widow 
alone  defends.  Joseph  Libbey  died  childless 
and  intestate,  and  his  widow,  by  force  of  the 
statute,  became  seised  as  tenant  for  life  of  an 
undivided  half  of  the  land  c/t  which  partition 
Is  sought.   Bean  v.  Seare,  121  Mass.,  267. 

The  other  respondents  and  the  petitioner  hold 
the  entire  interest  in  the  land  except  the  life  es- 
tate of  the  widow. 

The  widow  could  have  her  part  set  off  in  a 
petition  for  partition  hj  her.  Beart  v.  8e<an, 
vbi  tupra. 

The  objection  made  to  the  maintenance  of  the 
partition  against  her  is,  that  the  petitioner  has 
not  an  estate  In  possession.  This  objection  goes 
to  the  root  of  the  matter  and,  if  valid,  will  pre- 
vent any  of  the  heirs  from  maintaining  a  par- 
tition against  the  other  heirs  as  wdl  as  agunst 
the  widow. 

If  the  widow  had  a  life  estate  in  the  whole 
land,  the  estate  of  the  petitioner  would  be  only 
in  reverdon,  and  he  could  not  have  partition; 
if  she  had  a  life  estate  in  an  undivided  half, 
with  remainder  to  some  person  other  than  the 

Gtitioner,  it  is  settled  that  the  petitioner  hold- 
S  an  undivided  half  could  maintain  the  pe- 
tition against  her.  Taylor  v.  Blake,  109  Haas., 
S18. 

In  this  case,  the  petitioner,  claiming  the  in- 
terest of  an  betr,  has  an  estate  in  the  reversiDn 
like  all  the  other  heirs,  and  the  question  must 
be  decided  as  if  all  the  other  heirs  were  petition- 
ers, or  as  if  the  petitioner  were  sole  heir.  The 
question  then  may  be  stated  thus:  con  a  tenant 
in  fee  simple  of  land,  subject  to  a  life  estate  in 
an  undivided  half,  maintain  a  petition  for  par- 
tition under  the  statute,  against  the  toiant  far 
lifer 

We  think  he  can.  He  has  an  estate  in  pos- 
session in  an  undivided  half  of  the  land,  and 
an  estate  in  remainder  in  the  other  half;  ex- 
pectant, on  the  termination  of  the  life  estate. 
The  tenant  for  life  is  entitled  to  the  possession 
of  an  undivided  half,  and  the  right  of  posses- 


sion of  the  other  half  must  be  in  the  tenant  In 

fee  simple;  it  can  be  in  no  one  else. 

This  unity  of  possession  makes  them  tenants 
in  common  as  to  their  estates  in  possession,  and 
carries  with  it  the  right  of  partition  of  such  es- 
tates. Taylor  v.  Blake,  uln  supra,  and  Hazard 
V.  LitOe,  9  Alien  200,  are  in  pmnt. 

It  is  immaterial  as  to  the  estates  in  poeseeBicKi, 
whether  the  estate  expectant  cai  the  me  estate  is 
in  the  tenant  In  fee  or  in  some  other  person.  In 
this  case  the  petition  alleges  that  the  petitioner 
and  the  respondents  other  than  the  widow  are 
seised  in  fee  and  are  in  possession  of  the  whole 
land  in  common  and  undivided,  and  that  the 
viridow  has  a  life  estate  in  an  undivided  half  of 
the  land. 

These  allegations  are  inoonedstent ;  as  the 
widow  has  an  estate  in  possearion  of  one  half 
of  the  land,  the  estate  of  each  of  the  heirsmust 
be  one  half  in  pcwsession,  and  (me  half  in  rever- 
sion. 

As  to  the  estates  in  possession,  the  heirs  or 
their  assigns  and  the  widow  are  tenants  in  com- 
mon, andeach  has  a  right  to  a  partition.  The 
estates  in  reversion  cannot  be  divided,  and  must 
be  excluded  from  the  partition.  A  partition  be- 
tween all  of  the  estates  subject  to  partition  would 
give  to  the  widow  one  half  for  her  life  estate, 
and  divide  the  other  half  amongst  the  other  par- 
ties in  fee  in  proportion  to  their  interests. 

There  is  no  way  in  which  the  share  of  the 
widow  can  first  be  set  off  to  her,  under  this 
petition,  without  making  her  a  petitioner. 

It  is  in  the  discretion  «  the  rourt,  on  her  ap- 
plication, to  order  this  petition  to  be  continued, 
to  allow  her  to  obtain  partition.  It  is  also  for 
the  court  to  determine  whether  a  case  is  shown 
for  a  sale  of  the  land  under  Pub.  Stat,  ch.  178, 
sec.  65. 

The  petitioner  is,  therefore,  entitied  to  main- 
tain the  petition  against  the  widow,  as  well  as 
against  the  other  reaptnidents,  for  the  half  of  his 
interest  in  which  he  has  an  estate  in  possession, 
and  tliat  is  for  sixty-five  six  hundredths  (^(ftj)  of 
the  land,  and  the  court  has  authority,  under 
the  statute,  to  order  a  sale  of  the  land. 

Dewee  aeeor^nf^. 


Leonard  MORSE 

Irving  CURTIS. 

A  mortgag^ed  land  to  B,  and  subsequent- 
ly gave  a  second  mortgMe  to  C,  in 

wmcb  no  reference  was  made  to  the  ex- 
istence of  the  first  mortgage,  although 
C  had  actual  notice  of  its  existence.  C*b 
mortgage  was  recorded  first.  B  then 
recoraed  his  mortgage.  C  assigned  liis 
mortgage  to  D,  who  took  the  same  la 
good  faith  and  with  no  actual  notice 
*  of  the  prior  mortgage.  Held,  in  a  writ  of 
entry,  that  the  title  of  D  was  valid  ;  tibat 
the  record  of  the  first  mortmcT*  be- 
ing made  subsequent  to  that  of  the 
second  mortgage  was  not  eonstmuitiwe 
notice  to  him  of  its  nistenee. 


(MfddlflKz- 


'  ItecdM  Septonber  7,  UBK.) 


WRIT  OF  ENTRY.  Plea,  nul  dimMn. 
Henry  B.  Hall  being  the  owner  of  certain 
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innniBBa,  conveyed  them  by  a  mortgage  deed 
cotOaiidng  a  power  of  sale  to  the  demandant 
to  Hcore  the  papoent  of  $1,000  Id  ten  equal 
pajmentB  of  flOO  from  Uie  date  of  the  mort- 
gage and  interest  payable  semi-annually,  at 
nine  per  cent  a  year.  This  mortgage  deed  was 
made,  dated  and  delivered  August  8,  1872,  and 
was  recorded  Sep.  8,  1876.  The  said  Hall  made 
a  second  mortgage  deed  of  the  same  premises 
to  one  Edward  Clark,  Sep.  7,  1876,  which  was 
recorded  Jaouaiy  81,  1876,  and  contained  no 
reference  to  the  previous  mortgage  from  Hall, 
to  the  d^andant.  Clark,  hoi^  at  the  time  he 
took  the  mortgage  dated  Sep.  7,  1875,  actual 
notice  of  the  said  mortgage  from  Hall  to  the 
demandant.  The  tenant  in  October,  1881, 
purchased  of  Clark  the  mortgage  and  the  mort- 
gage note  from  Hall  to  Clark  in  good  faith,  and 
without  notice  of  the  first  mortgage.  On  Oct. 
4, 1881,  an  alignment  of  the  mortgage  from 
Hall  to  Clark,  and  of  the  note  and  claim  there- 
by secured,  was  made,  executed  and  delivered 
iff  Clark  to  the  tenant,  and  was  recorded  in 
the  Tepsiryoi  deeds  January  12,  1^3,  Jan- 
uary 9, 1883,  the  tenant  made  an  entry  in  due 
iann  on  the  premises  for  Iweach  of  oondltiwi 
of  the  mortgage,  and  has  been  in  posssi^n  of 
Uie  premises  snce  that  time.  The  demandant 
made  an  entry  on  the  premises  Jan.  16,  1888, 
and  had  the  property  sold  at  public  auction, 
Udding  It  in  himself,  his  mortgage  containing 
t&e  clause  allowing  the  mortgagee  to  be  the 
porchaser.  The  presiding  Justice  in  the  Su- 
perior Court,  upon  these  facts,  directed  a  ver- 
dict tcT  the  oemandaDt 
ifr.  E.  S.  MansllelcU  for  tenant: 
Id  examining  a  title  it  is  not  necessary  to 
search  the  record  as  against  an  antecedent 
grantor  of  property,  further  than  the  registry 
of  a  deed  duly  executed  by  him;  and  a  pur- 
chaser under  the  grantee  will  not  be  affected 
with  notice  of  a  pnor  deed,  subsequently  re- 
onded,  bat  before  the  period  of  his  purchase. 
Gmjieetieut  v.  Bradish,  14  Mass.,  296;  see,  8 
White  &  T.  L.  Cas.  Eq. ,  180,  8d  Am.  ed. ;  Trull 
T.  Bigeiote,  16  Mass.,  419;  W^ttrv.  Maddox, 
8Me.,256;  Bewes  v.  Wimell.SMe.,  94;  Tuttle 
T.  JoofcwB,  6  Wend.,  213;  FtyrU  v.  Arnold,  2 
Met.,  619. 

The  fact  of  the  interest  on  the  mortgage  note, 
swnied  by  tbe  mortgage  purchased  by  the  ten- 
ant In  good  faith  for  value  and  without  notice, 
Ktual  or  constructive,  of  the  prior  mortgage, 
being  then  overdue,  raises  no  equity  in  favor 
of  the  demandant.  See,  StarueH  v.  ttobertt,  18 
Ohio.  148;  Mayhamv.  Coomb»,  14 Id., 438;  Jack- 
«»  T.  Luee,  Id.,  514;  U^iday  v.  FranJdin 
Bank.  16  Id..  588;  Lewi*  v.  U.  A,  98 U.  a,  618 
(XXm.,  Law.  ed..  518). 

Mr.  P.  H.  Cooney,  for  demandant: 

The  tenant  cannot  hold  in  the  right  of  his 
Mfflgnor  who  took  his  mortgage  deed  with  act- 
ual notice  of  demandant's  prior  mortgage;  and 
he  cannot  hold  in  his  own  right,  because  when 
took  the  assignment  the  demandsjit's  mort- 
g^e  was  on  record,  and  was  constructive  no- 
tice to  Um,  the  only  notice  required  by  the 
A>^,  in  order  to  make  the  conveyance  valid 
■gainst  all  persons.  Flynt  v.  Arnold,  2  Met., 
fll»i  Adams  v.  Cuddy,  18  Pick..  460;  Ford  v. 

WlUte,  16  Beav.,  180;  Bond  v.  Bond,  7  Allen. 
^  Cleaedand  y.  BoH.  Fiw  Oeni  San.  Bk..  189 
ltMfc,87. 

urn. 


Such  is  the  rule  established  in  New  York  by 
numerous  decisions.  Fbrt  v.  Burch,  6  Den., 
187;  Van  Bentaelaw  v.  Clark,  17  Wend.,  86; 
Goelet  V.  MeManus,  1  Hun,  806;  We$tbrook  v. 
(?j«a«on,79K.Y.,88;  JaekaoHT.  Fb^,  ISWend., 
688;  8ehuti  v.  Large,  6  Barb.,  878;  IHng  v. 
Steele,  8  Keyes,  460. 

Such,  also,  is  the  rule  finally  established  in 
Wisconsin,  in  Falkut  v.  Pierce,  80  Wis.,  443; 
a  case  four  times  argued  before  the  court,  and 
in  which  an  earlier  case,  My  v.  Wilcox.QOWia., 
S88,  was  overruled;  see,  also,  Ertoin  v.  Lewi», 
82  Wis..  276. 

The  same  rule  has  been  established  In  Iowa. 
English  v.  Waples,  13  Iowa,  57;  Sims  v.  Ham- 
mond, 88  Iowa,  368;  and  also  in  Illinois.  Bay- 
les  V.  Young,  61  111.,  127.  Also  in  California. 
Mahoney  v.  MiddieUm,  41  Cal.,  41. 

The  same  rule  is  laid  down  in  the  text  books. 
8  Washb.  Real  Prop.,  8d  ed.,  291, 899:  Jones. 
Mort.,  8d  ed.,  sees.  474,  475;  8  Pomeroy.  Eq. 
Jur.,  sec.  760;  Malone,  Heal  Prop.  Trials.  448, 
444. 

The  cases  of  Coniuctimty.  Bradish,  14  Mass., 
296,  and  Trull  v.  Bigel&w,  16  Mass.,  418,  relied 
on  by  tenant,  are  no  longer  entitled  to  the  weight . 
of  authority.    Flynt  v.  Arnold,  3  Met.,  619. 

Neither  the  good  faith  nor  value  paid  by  the 
tenant  for  the  mortgage  is  in  itself  any  reason 
for  depriving  the  demandant  of  his  legal  rights. 
The  tenant  U  bound  to  take  the  whole  re^try 
if  he  relies  on  it  at  all,  and  the  provision  in  the 
statute  which  he  Is  presumed  to  know.  See, 
Fffrdv.  trA»<*,lfi  Beav..  120;  Shaw  y.  Spencer . 
100  Mass.,  882;  Bancrqft  v.  Gonsen,  18  Allen, 
50;  Bturtevant  v.  Jagtu$,  14  Allen,  588:  Conni- 
han  y.  Thompson,  111  Mass.,  270;  Ilaytcard  v. 
Cain,  110  Mass.,  273. 

The  purpose  of  the  provisions  of  the  registry 
law  cannot  be  defeated  by  a  failure  to  search 
the  record  for  knowledge  important  to  the  par- 
ty purchasing.  Jfsdin  v.  WMs,  104  U.  S..4S8 
(XXVI.,  Law.  ed.,  804). 

An  assignee  of  a  negotiable  note,  underdue. 
takes  It  discharged  of  equities  attached  to  it  in 
the  hands  of  the  ori^nal  holder;  but  if  non- 
negotiable  or  overdue,  he  stands  in  no  better 
position  than  his  assignor.  WiUcox  v.  FhsUr, 
132  Mass. ,  820,  and  cases  there  cited;  Taylor  v. 
Page,  6  Allen,  86;  Btt^  v.  Lathrop,  22  N.  Y., 
535;  Decker  v.  Boiee,  88  N.  Y.,  216;  Westbrook 
V.  Gleason,  70  N.  Y.,  38;  Sohitfer  v.  Beitty,  50 
N.  Y..  61;  2  Pomeroy,  Eq.  Jur.,  sec.  714;  1 
Jones,  Mort.,  sees.  d43-JB45. 

The  rule  in  equity  under  the  recording  Acts 
Is  also  the  nile  of  law  as  to  notice  of  the  equi- 
table rights  of  a  prior  purchaser  or  mortgagor. 
Jaekton  v.  BurooU.  10  Johns.,  457;  Tuttte  v. 
Jotfjfcftwi.  6  Wend.,  218;  Vintonv.  £»n^,4Allen, 
663,  and  cases  cited. 

MortoB)  Oh.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  entiy.  Both  parties  derive 
their  title  from  one  Hall.  Hall  mortgaged  the 
land  to  the  demandant  August  8, 1872. 

On  S^ftember  7,  1876,  Hall  mortgaged  tbe 
land  to  one  Clai^,  who  had  notice  ol  tbe  ear- 
lier mortgage.  The  mortgage  to  Clark  was  re- 
corded January  81,  1876.  The  mortgage  to  the 
demandant  was  recorded  Septembw  8,  1876, 
On  October  4,  1881,  Clark  assigned  his  mort- 
gage to  the  tenant  who  had  no  notice  of  the 
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mortgage  to  the  demandant.  The  question  is, 
whi(£  of  Uiese  titles  has  priority?  The  same 
question  was  distinctly  raised  and  adjudicated 
in  the  two  cases  of  Gonneeticut  v.  Bradish,  14 
Mass.,  396,  and  TruU  t.  Bigelow,  16  Mass., 
406. 

These  adjudications  establish  a  rule  of  prop- 
erty which  ought  not  to  be  unnoticed  except 
for  the  strongest  reasons.  It  is  true  that,  in  the 
late  case  of  Flynt  v.  Arnold,  2  Met.,  614, 
CM^  Juttice  Shaw  expresses  bis  individual 
opinioa  a^inst  the  soundness  of  these  decis- 
ions; but  m  that  case  the  decision  of  the  court 
was  distinctly  put  upon  that  ground,  and  his 
remarks  can  "be  only  considered  in  the  light  of 
dieta  and  not  as  overruling  the  earlier  i^judi- 
catlons. 

Upon  careful  consideration,  the  reasons  up- 
on which  the  earlier  cases  were  decided  seem 
to  us  the  more  satisfactory  because  they  follow 
the  spirit  of  our  registry  laws  and  the  practice 
of  the  profession  under  them.  The  earliest 
registry  law  provides  that  no  conveyance  of 
land  shall  be  gooA  and  effectual  in  law  ' '  against 
any  other  person  or  persons  but  the  grantor  or 
grantors  and  their  heirs  only,  unless  the  deed 
or  deeds  thereof  be  acknowledged  and  recorded, 
in  manner  aforesaid."  Stat.  1783,  ch.  37,  %A. 
Under  this  statute,  the  court,  at  an  early 
period,  held  that  the  recording  was  designed 
to  ta^e  the  place  of  the  notorious  act  of  livery 
of  seisin,  and  that  though  by  the  first  deed  the 
title  passed  out  of  the  grantor  as  against  him- 
self, yet  he  could.  If  such  deed  was  not  recorded 
convey  a  ^>od  title  to  an  innocent  purchaser 
who  received  tmd  recorded  his  deed.  But  the 
court  then  held  that  a  prior  unrecorded  deed 
would  be  valid  against  a  second  purchaser,  who 
took  his  deed  with  a  knowledge  of  the  prior 
d^,  thus  engrafting  an  exception  upon  the 
statute.  3  Mass.,  575;  MarahaU  v.  Fisk,  6 
Mass.,  24. 

This  exception  was  adopted  on  the  ground 
that  it  was  a  fraud  in  the  second  grantee  to  take 
a  deed  if  he  had  knowledge  of  me  prior  deed. 
As  Chief  Justice  Shaw  forcibly  says,  in  Law- 
rence V.  fiT/raiton,  6Cush.,  188,  the  rule  is  "  Put 
upon  the  ground,  that  a  party  with  such  notice 
could  not  take  a  deed  wlttiout  fraud;  the  ob- 
jection was  not  to  the  nature  of  the  conveyance, 
but  to  the  honesty  of  the  taker;  and  therefore, 
if  the  estate  had  passed  through  such  taker  to 
a  bona  fide  purchaser  without  fraud,  Uie  con- 
veyance was  held  valid." 

This  exception  by  judicial  exposition  was 
afterwards  engrafted  upon  the  statute  and 
somewhat  extended,  by  the  Legislature.  R  S. 
69,  p.  28;  Qen.  Stat,  cd.  59, sec.  81;  Pub.  Stat, 
ch.  120,  sec.  4. 

It  is  to  be  observed  thilt  In  each  of  these  re- 
visions it  is  provided  that  an  unrecorded  prior 
deed  is  not  valid  against  any  person  except  the 
grantor,  his  heirs  and  devisees,  "and  persons 
having  actual  notice  of  it."  The  reason  why 
the  statutes  require  actual  notice  to  a  second 
purchaser  in  order  to  defeat  his  dtle  is  appar- 
ent; its  purpose  is  that  his  title  shall  not  pre- 
vail against  the  prior  deed.  If  he  has  been  guilty 
of  a  fraud  upon  the  first  grantee,  and  he  coold 
not  be  guilty  of  such  fraud  onless  be  bad  actual 
notice  of  the  first  deed. 

Now  in  the  case  before  us,  it  is  found  as  a 
fact,  that  the  tenant  had  no  actual  knowledge 
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of  the  prior  mortgage  to  the  demandant  at  the 
the  time  he  took  his  assignment  from  Clark. 

But  it  is  contended  that  ne  had  constructive 
notice  because  the  demandant's  mortgage  was 
recorded  before  such  assignment.  It  was  held, 
in  Connecticut  v.  Bradish,  supra,  that  such  rec- 
ord was  evidence  of  actual  notice,  but  was  not, 
of  itself,  enough  to  show  actual  notice,  and  to 
charge  the  assignee  of  the  second  deed  with  a 
fraud  upon  the  holder  of  the  first  unrecorded 
deed.  This  seems  to  us  to  accord  with  the 
spirit  of  our  registn-  laws  and  the  uniform 
understanding  of  and  [nactice  under  them  by 
the  profession. 

These  laws  not  only  provide  that  deeds  must 
be  recorded,  but  they  also  prescribe  the  method 
in  which  the  records  shall  be  kept  and  indexes 
prepared  for  public  inspection  and  examina- 
tion. Pub.  Stat.,  ch.  24,  §g  14-36.  There  are 
indexes  of  grantors  and  grantees,  so  that  io 
searching  a  title  the  examiner  is  oliliged  to  nm 
down  the  list  of  grantors  or  run  oackward 
through  the  list  of  grantees.  If  be  can  start 
with  an  owner  who  is  known  to  have  a  good 
title,  as  in  the  case  at  bar  he  could  start  with 
Hall,  he  is  obliged  to  run  through  the  index  of 
grantors  until  ne  finds  a  conveyance  br  the 
owner  of  the  land  in  question.  After  such  con- 
veyance the  former  owner  becomes  a  stranger  to 
the  title,  and  the  examiner  must  follow  down 
the  name  of  the  new  owner  to  see  if  he  has 
conveyed  the  land,  and  so  on.  It  would  be  a 
hardship  to  require  an  examiner  to  follow  hi 
the  index  of  grantors  the  name  of  ereiy  per- 
son who  at  any  time,  through,  perha[>s,  a  long 
chain  of  title,  was  the  owner  of  the  estate. 

We  do  not  think  this  is  the  practical  con- 
struction which  lawyers  and  conveyancers  have 
given  to  our  registry  laws.  The  inconvenience 
of  such  a  construction  would  be  much  greater 
than  would  be  the  inconvenience  of  requiring 
a  person  who  has  neglected  to  record  his  prior 
deed  for  a  time,  to  record  it  and  to  bring  a  bill 
in  equity  to  set  aside  the  subsequent  deed,  if  it 
was  taken  in  fraud  of  his  rights.  The  letter 
rule,  and  the  least  likely  to  create  confusion  of 
^titles,  seems  to  us  to  be  that,  if  a  purchaser,  up- 
'on  examining  the  registry,  finds  a  conveyance 
from  &e  owner  of  tiie  land  to  his  grantor  which 
gives  him  a  perfect  record  title  complete 
what  the  law  at  the  time  it  is  recorded  re^rds 
as  equivalent  to  a  livery  of  seisin,  he  is  entitled 
to  rely  upon  such  recorded  title,  and  is  not 
obliged  to  search  the  record  afterward  made  to 
sec  u  there  has  been  any  prior  unrecorded  deed 
of  the  original  owners. 

This  rme  of  property,  established  by  the 
early  case  of  Cimneefteufv.  Braditli,»upra,ovii^\ 
not  to  be  departed  from  unless  conclusive  rea- 
sons therefor  can  be  shown.  We  are,  therefore, 
of  opinion  that,  in  the  case  at  bar,  the  tenwt 
has  tne  better  title. 


Henry  W.  LAMB,  Appt.,  ' 

OLD  COLONY  RAILROAD  CO. 

1.  Where  the  ruling  excepted  to  was, 
that  upon  the  whole  evidence  plaintiff 
could  not  recover,  and  the  evidence  is 
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mat  steted  In  the  exception  to  auoh 
nillng  and  it  does  not  appear  upon  what 
ground  the  ruling  was  placed  nor  what 
qaestions  of  lav  were  intended  to  be  pre- 
sented, and  no  raline  was  asked  or  given, 
in  relation  to  what  plaintiffs  claimed  the 
evidenee  tended  to  prove,  the  question 
of  the  soiBcieney  oi  the  flusts  claimed 
to  be  proved  is  not  before  the  court. 

S.A  rfturoad  company  has  a  right  to  run 
its  train  on  ite  railroad  adjoming  the 
highway  and  is  not  responsible  to  trav- 
elers on  the  highway  for  the  conse- 
qooioes  of  noise,  vibration  or  smoke 
caused  ^3y  the  prudent  running  of  its 
trains  wmoh  is  ordinarily  incident  to  the 
moving  of  the  train,  and  not  of  itselt  ev- 
idence of  negligence. 

3.  The  firing  up  of  the  en|fine  and  con- 
sequent generation  of  dense  black  smoke 
from  the  smoke  stack,  is  one  of  the  or- 
dinary- and  necessary  incidents  of  run- 
ning the  train,  against  which  travelers 
on  uie  highway  must  g^uard  themselves. 


-Decided  September  8, 1886.) 


THIS  is  an  action  of  tort  to  recover  damages 
for  a  personal  injury  alleged  to  have  been 
wcaduied  by  the  ne^igenoe  of  the  defendant. 
The  cue  is  sufficiently  stated  in  the  oi^nion: 
Memi.  3,  €)■.  Abbott  and  Oeor^e  A. 
Sawyer,  for  the  plaintiff: 

A  nilroad  authorized  to  take  land  and  con- 
struct its  railway  upon  it,  the  line  crossing 
a  natural  stream,  ia  bound  to  exercise  due 
cue  and  diligence,  not  to  obstruct  the  stream 
more  than  is  absolutely  necessary  for  the  pas- 
age  of  the  railway.  Blood  v.  Nashua  <ft  X.  It. 
a  Q>.,  2  Gray,  197;  PropritOort  of  Loekt,  etc., 
f-Naakua^L.  B.  B.  Co.,  10  Cm]i..m;  Parrif 
T.  WoKMler,  6  Gra^,  544. 

L^jslative  sanction  defines  what  must  be  ac- 
tfp4ed  as  a  reasonable  use  of  property  andexer- 
CBBof  i^its  on  the  part  of  the  rauroad  com- 
puT,  subject  always  to  Uie  qualification  that 
the  Wineas  most  be  carried  on  without  negli- 
gence, or  unnefxssaiy  disturbance  of  the  rights 
of  others.  Sawyer  v.  Davit,  186  Mass.,  888, 
242. 

The  sanction  of  the  Legislature  carries  with 
it  this  consequence:  that  if  damage  results  from 
the  use  of  such  thing,  independent  of  negli- 
jme,  the  party  using  it  is  not  responsible. 
Via^  V.  Tag  VaU  %  Co.,  S  H.  ft  N.,  670. 
46S. 

But  for  injuries  occasioned  by  negUgence, 
raOrosd  companies,  like  natural  persons,  are 
raponsibte;  nor  is  it  any  excuse  that  the  act 
wu  in  itseU  lawful,  or  was  done  in  the  exercise 
of  lawful  right.  Penn.  B.  R.  Go.  v.  BameU,  59 
H.  St,  269,  264. 

There  still  remains  the  duty  of  so  managing 
ud  operating  them,  as  to  do  the  least  possible 
injury  consistent  with  the  fair  attainment  of 
their  Bubetantial  benefit.  The  Nevada,  106  U. 
S.,  158-9  (XXVU.,  taw.  ed.,  151). 

So  m  the  case  of  fire  set  by  locomotives;  a 
Sreato-  or  less  degree  of  diligence  is  required, 
according  to  the  greater  or  less  danger  of  com- 
municatmg  fire  to  the  adjaoent  moperty.  Ibro 
Buff^oB.  B.  Co.,  2S^.  Y.,  306;  KeUey  v. 
Beaw$,  IS  N.  T.,  435;  WOb  v.  B.  B.  Co.,  49 
yum. 


N.  Y. ,  420 ;  Waamer  v.  DOatoare,  etc. ,  B.  B.  Co. , 
80  N.  Y.,  212;  Vitak  v.  Northern,  etc.,  B.  B.  Co., 
75  N.  Y.,  320;  Indianapolit,  etc.,  R.  R.  Co.  v. 
MeBrown,  46  Ind.,  229;  Bmith  v.  London,  etc., 
R.  R.  Co.,  L.  a,  6C.  P.,  14. 

The  result  of  all  the  cases  is,  that  everything 
must  be  pone  by  a  railroad  company,  in  the  ex- 
ercise of  any  power  or  privil^e  granted  to  it 
by  law,  that  reasonably  can  be  done,  to  prevent 
injury  to  others,  PhiladeljAia  R.  B.  Co.  v. 
Stinger,  78  Pa.  St.,  319;  SneeOw  v.  B.  B.  Co., 
L.  R,  9  Q.  B.,  268;  HiUv.  R.  R.  Co.,  55  Me., 
488;  Qim  v.  Chicago,  etc.,  R.  R.Go.,  26  Minn., 
427;  BiUman  v.  B.  B.  Co..  76  Ind.,  166;  Hud- 
»on  V.  B.  B.  Co..  18  The  Reporter,  429  (Ky.); 
B.  B.  Co.  V.  KiUip.  7  The  Reporter,  440  (Pa.); 
PiMoekv.  East.  B.  B.  Co..  124  Mass.,  158; 
Bradky  v.  Bot.  A  Me.  B.  B.  Co.,  2  Cuah.,  588; 
Hhton  V.  Fitchburg  B.  B.  Co.,  129  Mass.,  864; 
Titeomb  v.  B.  B.  Co..  12  Allen,  254;  NorUm.  v. 
R.  B.  Co.,  113  Mass..  866;  Jonet  v.  R.  R.  Co., 
107  Mass. ,  261 ;  Shearman  &  Redf .,  Negligence, 
sec.  486:  MawAetter,  Uc..  R.  B.  Co.  v.  FulUur- 
ton,  14  C.  B.  (N.  8.).,  64. 

Thus  it  was  held  in  England  that  the  blow- 
ing of  steam  through  the  mud-cocks,  an  abso- 
lutely necessary  and  indispensable  act,  If  done 
near  a  public  tughway  frequented  by  travelers 
with  horses,  was  negligence  that  made  the  cor- 
poration liable  for  an  injury  1^  frightening 
iiorseB.  Mandtester,  etc..  B.  B.  Co.  v.  FuUar- 
ton,  14  C.  B.  (N.  S.),  54. 

In  the  use  of  a  common  privilege,  where 
there  is  a  possibility  of  interference,  each  is 
buimd  to  bring  to  the  use  of  such  privilege  such 
reasonable  degree  of  foresight,  skill,  capacity 
and  actual  care  and  diligence,  as  may  be  neces- 
sary to  enable  it  to  use  the  privilege  with  due 
regard  to  the  safety  of  all  others  uwig  likepre- 
cautions,  Aill  and  care.  Shaw,  C.  J.,  In  anau 
V.  B.  db  W.  B.  B.  Co.,B  Gray,  66-7. 

Mr.  J.  H.  Benton.  Jr..  for  defendant: 

Travelers  on  the  highway  must  take  care  to 
avoid  any  exposure  tnat  might  be  occasioned 
by  the  frightening  of  horses  or  other  casualties 
occaalonea  by  the  noise  of  cars  or  escape  of 
steam.  Titeomb  v.  FtteAbtirff  B,  R  Co..  la 
Allen,  264,  260,  261. 

llie  rule  whidi  governs  in  the  exercise  of  a 
common  privilege,  and  which  is  not  essentially 
distinct  in  its  nature  from  that  which  governs 
in  case  of  contract  relations,  does  not  api^  in 
such  a  case.  Shaw  v.  B.  A  W.  R.  B.  Co.,  8 
Gray,  45-66. 

The  defendant  bdng  authorized  to  use  steam 
on  its  road,  the  smoke  from  its  engines  Is  in- 
dispensable, and  it  is  not  liable  for  mere  acci- 
dents arising  from  fright  to  horses  occasioned 
by  it.  Burton  v.  R.  R.  Co..  4  Harr.  (Del.),  358. 

The  same  rules  should  be  applied  as  in  other 
cases  of  Uie  use  of  its  location;  where  the  cor- 

§ oration  is  held.  In  the  exercise  of  an  honest 
iscretion,  it  is  to  be  Uie  sole  judge  of  what  is 
;  necessary.  Brainard  v.  Clam,  10  Cush.,  11. 

There  was  no  evidence  ma  no  claim  that  the 
engine  was  not  fixed  In  the  ordinary  mannert 
and  the  court  might  properly  refuse  to  submi; 
to  the  jury  the  question  whether  such  firing  in 
the  orainary  manner  was  negligence.  Phil. 
Wilm.  A  B.  R.  R.  Co.  v.  Stinger,  78  Pa.  St., 
218-227;  FUnt  v.  iVonneA  A  W.  B.  B,  Co., 
110  Mass.,  232;  Norion  v.  EatiemB.  3.  Co., 
118  Alass..  866;  J^biwr  v.  B.  AL.  B.  jLCo.,  114  . 
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Mass.,  860;  Hahn  t.  8.  P.  B.  B.  Co.,  51  Gal., 
605. 

W.  Allen,  J.,  deliveredjthe  opinion  of  the 
court: 

As  the  plaintiff  was  driving  his  horse  along  a 
highway  parallel  to  and  adjoining  the  defend- 
ant's rauroad,  his  horse  was  frightened  by  the 
smoke  from  the  engine  of  a  train  passing  on 
the  railroad  in  a  direction  opposite  to  that  in 
which  the  plaintiff  was  going  and  the  plaintiff 
was  Injured  In  consequence. 

After  the  pl^otlff's  evidence  was  all  in,  the 
court  ruled  that  there  was  no  evidence  for  the 
jurv,  and  the  plaintiff  excepted  to  the  ruling. 

The  evidence  is  not  stated  in  the  exceptions 
but  a  full  report  of  it  is  annexed  to  them.  It 
does  not  appear  upon  what  ground  the  ruling 
was  placra  or  what  questiona  of  law  were 
intended  to  be  presented.  It  is  not  a  case 
where  a  single  aiustion  of  fact,  involving 
a  single  proposltfen  of  law  Is  presented  upon 
evidence  stated  in  the  exceptions;  but  alt  the 
testimony  applicable  to  distinct  questions  of 
fact  and  involving  in  its  applicanon  distinct 
propositions  of  law,  is  sent  to  us  to  examine 
and  discover  upon  what  questions  and  for  what 
reason  it  was  ruled  or  may  be  now  held  that 
the  evidence  was  insi^clent  to  prove  the 
plaintiff's  case.  Nearl^r  the  whole  bill  of  ex- 
ceptions is  taken  up  with  statements  of  what 
the  plaintiffs  ctainied  the  evidence  tended  to 
prove.  No  ruling  was  asked  or  given  in  rela- 
tion to  this. 

As  the  rulings  and  exceptions  are  to  the  in- 
sufficiency of  the  evidence,  the  Question  of  the 
Buffidency  of  the  facts  claimed  &r  the  plaintiff 
to  be  proved  is  not  before  us.  The  ruling  was 
that  upon  the  whole  evidence  the  plaintiff  could 
not  recover.  We  think  that  this  ruling  was 
right,  because  the  evidence  was  not  sufficient 
to  prove  that  the  defendant  was  negligent.  The 
dcMndant  had  a  right  to  run  its  trams  on  its 
railroad  adjolnlBg  me  highway  and  was  notre- 
sponsiUe  to  travelers  In  tiie  highway  for  the 
consequences  of  noise,  vibration  or  smoke 
caused  by  the  prudent  running  of  its  trains. 
Favor  v.  Botton  <6  Lowell  R.  R.  Co.,  114  Allen, 
850. 

The  smoke  which  frightened  the  plMntlff's 
horse  was  occasioned  by  firing  up  the  engine; 
that  is,  mending  the  fire  or  adding  coal  to  it, 
the  ordinary  effect  of  which  is  to  occasion  the 
emission  for  a  short  time  of  very  black,  dense 
smoke  from  the  smoke  stack.  The  plaintiff 
contended  that  there  was  evidence  that  it  was 
practicable  to  run  the  train  for  the  whole  dis- 
tance where  the  railroad  adjoined  the  highway 
witiiout  firing  up;  and  that  the  act  of  finng  up 
in  the  str^h  of  railroad  adjoining  the  highway 
was  unnecessary  for  the  ordinary  running  of 
trains  and  exposed  travelers  to  an  unnecessary 
danger  and  was,  therefore,  negligent,  and  might 
be  found  such  by  a  jury. 

Without  considering  the  proposition  of  law 
involved,  we  think  the  court  below  misht  prop- 
erly have  ruled  that  there  was  no  evidence  to 
sustain  the  proposition  of  fact.  The  evidence 
showed  that  frequent  firing  up  was  necessary 
for  tbe  practicable  running  of  trains.  The  ex- 
ceptions state  that  the  plamtifl  also  offered  ev- 
idence which  he  claimed  tended  to  prove, 
"That  an  engine  drawing  a  train  of  cars  could 
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be  run  from  one  half  a  mile  to  a  mile  without 
firing  up,  and  that  if  any  space  of  one  half  or 
three  quarters  of  a  mile  was  known  in  advance, 
where  it  was  not  desirable  to  fire  up,  it  wis  en- 
tirely feasible  and  within  the  power  of  the  «i- 
gineer  or  fireman,  to  so  arrange  his  firing  as  not 
to  make  it  necessary  to  fire  up  in  such  a  space, 
and  to  make  such  arrangements  without  mter- 
f  ering  with  the  working  of  the  engine,  and  that 
a  quarter  of  a  minute  or  a  few  seconds  differ- 
ence in  the  time  of  firing  up  could  make  no  ma- 
terial difference  in  the  running  of  the  engine." 

The  evidence  was  uncontradicted  that  the 
railroad  and  highway  were  adjoining  each  oth- 
er for  more  than  a  mile  and  that  it  would  not 
be  practicable  to  flre  up  immediately  before  en-  ' 
tenng  upon  that  space,  and  that  it  would  be 
necessary  in  the  ordinary  running  of  trains  to 
fire  up  somewhere  upon  that  space.  Under 
such  cireumstances,  the  firing  up  near  the  high- 
way and  the  smoke  occasioned  by  it  was  an  or- 
dinary inddoit  of  moving  the  train,  as  much 
so  as  the  smoke  when  not  firing  up,  or  the  noise 
or  vibration  caused  by  the  cars,  was  not  of 
itself  evidence  of  negligence.  The-plaintiff  ar- 
gues that  even  if  it  was  necessary  to  fire  up 
when  running  near  the.  highway,  it  was  not 
necessuy  to  i£>  so  at  the  particular  point  wheie 
be  was,  and  that  the  defendant  was  n^gent 
in  not  observing  him  and  avoiding  firing  ap 
when  it  would  endanger  him.  There  was  do 
evidence  that  the  defendant's  servants  knev 
that  the  plaintiff  was  in  the  highway;  but  there 
was  evidence  that  they  would  nave  seen  him  if 
they  had  been  on  tiie  lookout  for  travelers  cm 
that  of  the  highway.  If  it  was  their  duty 
to  be  on  the  watch  for  persons  in  the  hi|^way, 
and  to  avoid  firing  up  when  near  them,  there 
was  evidence  of  negligence.  The  act  of  firing 
up,  like  that  of  soundmg  the  whistle  or  blow- 
ing off  steam,  is  one  necessarily  incident  to  the 
running  of  trains,  not  continuous,  but  occasion- 
al and  so  to  some  extent  capable  of  being  r«- 
ulated  in  its  use;  and  it  may  be  negligent  to  So 
it  in  places  where  Uiere  are  likely  to  be  persons 
who  may  be  endangered  by  it,  and  when  its 
use  can  be  avoided  as  at  stations  and  faighwaf 
crossings  and  in  short  portions  of  the  railroad 
near  a  highway. 

But  we  think  the  right  to  fire  up  an  engiae 
at  any  [»rticular  place  must  depend  upon  the 
character  of  the  place,  and  not  whether  there 
happens  to  be  a  person  near  at  the  moment.  If 
the  defendant  had  a  ri^t  to  flre  up  its  eaj^e 
somewhere  within  the  space  where  Its  road  ad- 
joins the  highway,  the  firing  up  there  is  one  of 
the  ordinar}[  and  necessarylocidents  of  run- 
ning the  train,  against  which  travelera  on  the 
highway  must  guard  themselves.  Tfaehkwful- 
ness  of  the  act  cannot  depend  upon  whether  a 
travder  happens  to  be  at  such  a  distance  from 
the  engine  that  he  will  not  be  endangered  by 
the  smoke  caused  by  it,  or  in  such  a  position 
that  he  cannot  be  seen  by  the  fireman  or  the 
engineer.  If  it  is  their  dutv  to  see  one  traveler 
outside  the  locomotive  of  the  railroad,  it  is 
their  duty  to  see  how  many  travelers  are  then, 
and  to  observe  the  position,  direction  and  speed 
of  each,  the  speed  of  the  engine,  the  state  of  the 
atmosphere,  the  direction  and  f<ffce  of  the 
wind,  the  character  of  the  coal  used,  and  other 
circumstances  which  may  determine  whether 
all  travelers  are  and  will  continue  to  be,  until 
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the  mioke  shall  be  dissipeted,  in  such  podtloos 
thit  tbdr  horses  will  not  be  affrighted  by  it. 
Bdn^  under  no  obligatioa  to  watch  for  travel- 
eis  in  the  highway,  the  defendants  could  not 
have  been  guilty  of  ne^lgence  in  not  seeing 
and  avoiding  the  plaintifl. 
Ezteptioiu  overruled. 


Abmham  BURBAITK 
Charies  W.  GHAFIN. 

1.  In  a  salt  by  an  innkeeper  against 
a  gaeet  for  acoommodations,  the  gawt  can 
recoup  for  article*  stolen  from  his 
room  If  the  loss  was  not  attributable  to 

the  failure  of  the  guest  to  comply  with  the 
reswmable  regmations  of  the  inn. 

3.  The  Pub.  Stats.,  ch.  103.  sec.  16,  re- 
lieve an  innlceeper  f^m  liability  for 
only  such  loss  by  the  guest  as  is  actually 
attributable  to  non-compliance  with  the 
Kgulations;  evidence  merely  of  non- 
eosmUance»  will  not  exonerate  the  inn- 
hdcur. 

(BntaUze  Decided,  September  SI,  UBS.) 

CONTRACT.— This  was  an  acUon  of  contract 
brought  by  the  plainti£F,  an  Innkeeper, 
■gainst  ^e  defendant  to  recover  for  board  and 
■cconunodationsathia  inn.  The  defendant  who 
had  certaia  articles  of  clothing  stolen  from  his 
room  at  the  inn,  seeks  to  recoup  in  this  action 
for  the  loss  of  the  same. 

At  the  trial  before  the  court  without  a  jury, 
thepredding  justice  ruled  that  the  defendant 
cmn  not  raooup  and  gave  plaintifl  judgment 
for  the  full  amount  of  his  daim.  Defendant 

The  facts  found  at  the  trial,  and  the  rulings 
requestor  and  refused,  fully  appear  in  the  opin- 

Mr.  John  F.  Noxon*  for  plaintifl: 
The  defendant  must  diow  that  his  property 
v»  lost  while  it  was  in  the  custody  of  ttw  land- 
tord,  and  whUe  he  was  In  the  exercise  of  due 
care;  both  these  facts  are  to  be  determined  by 
aUthedrcumstancesof  thecase.  Story,  Bailm., 


sec.  488;  Oppenheim  v.  White  Lion  Hotel  Co., 
L.  R..  6  C.  P.,  516;  Purvit  v.  Coleman,  21  N. 
Y.,  116;  Pip-iT  V.  Manny,  21  Wend.,  284;  Bur- 
gets  V.  Clemenii,  4  Maule  &  8.,  806. 

The  regulation  regarding  locking  the  door 
and  leaving  the  key  at  the  office  was  reason- 
able; the  defendant  bad  knowledge  of  it  and 
assented  to  it,  and  it  became  a  part  of  the  con- 
tract between  the  parties,  and  he  was  bound  by 
it  independently  of  the  statute.  Oraee  v. 
Adams,  100  Mass.,  507;  Jtidt<m  v.  Wutem  R. 
H.  Corp.,  6  Allen,  498;  Ckiljf^a  Cam,  8  Coke, 
82;  Piper  v.  Manny,  tupra. 

The  facts  being  found,  the  court  had  the 
right,  as  matter  of  law,  to  rule  that  such  facts 
constituted  that  degree  of  negligence  as  would 
defeat  the  defendant's  claim.  Gavett  r.  Man- 
cheater  A  L.  R.  R.  Co.,  16  Gray,  607;  TVww  v. 
Vt.  Gen.  B.  R.  Oo..24:  Vt.,  497. 

The  defendant  being  guilW  of  negl^nce 
cannot  recover.  Murphy  v.  Deane,  101  Mass., 
456;  1  Pars.  Cont..  624. 

Mr.  E.  M.  Wood,  for  defendant: 

Innkeepers,  like  common  carriers,  are  regard- 
ed as  insurers,  and  answerable  for  injury  or  loss 
upon  the  property  of  their  guests  committed  to 
their  care,  when  not  caused  by  the  act  of  Qod 
or  the  neglect  or  fault  of  the  owner.  Maton  v. 
Thompeon,  9  Pick.,  283. 

This  rule  is  only  modified  by  statute  In  cer- 
tain well  defined  particulars.  Pub.  Stat.  c^. 
102,  sees.  12,  16. 

They  are  required  to  have  a  printed  copy  of 
sections  12,  18,  24  of  chap.  102,  posted  in  a 
conspicuous  place  in  each  room  in  tiie  inn. 
Pub.  Stat.,  ch.  102,  sec.  14. 

"A  guest  at  an  inn  is  not  bound  to  keep  his 
door  locked  at  all  times,  to  entitle  him  to  re- 
cover for  a  robbery."  Buddenherg  v.  Benner, 
1  Hat.,  N.  Y..  84. 

And  although  he  is  provided  with  the  kerto 
his  room,  on  retiring  tor  the  night,  and  does 
not  lock  the  door,  yet  if  hia  watch  is  stolen 
the  innkeeper  is  liable  for  the  loss.  CUuten  v, 
L6op(M,  2  Sweeney  (N.  Y.),  705. 

Primarily,  the  mnkeeper  is  responsible  for 
the  loss,  and  he  must  show  contributory  negli- 
gence on  the  part  of  the  guest.  Forrler  v.  uor- 
2on,  24Barb.,  884. 

In  a  case  of  loss  of  goods  of  the  guest,  thm 
is  a  presumption  of  want  of  proper  diligence 


Sora.— Inteepcr'*  JnioWHty.— An  ionkeeper,  like  a 
eoDmoD  carrier.  Is  liable  as  Insurer,  tor  the  prop- 
erty of  Ua  ffuest.  2  Kent,  Com.,  604,  Storr,  Boll.,  sec. 
US.  Mateer  V.  Brown,  1  Cal.,  SSL 

Hek  liable  at  common  law  for  theft.  2StorT, 
CoQtr.,  I  SOB. 

Unlcas  the  ne^rligence  of  the  ^est  oocduced  to 
tlwlOM.  Id. 

latere  Is  debult  f  □  the  innkeeper  whenever  tbere 
Bkhwoot  arising  from  the  siieet^  neglUrence. 
ICorgu  V.  Raney,  8  Hurl.  &  N.,  ai6 ;  Saasen  v.  Clark, 
S:  Ga..  842;  Plnterton  v.  Woodward,  8S  CaL,M7; 
nweberouirh  v.  Taylor.  12  Abb.  Pr.,  227 :  McDon- 
*^  T.  BdgertoD.  6^rb.,  660:  Orlnnell  v.  Cook,  8 
HQl,  488 ;  Wflklnfl  v.  Earle,  44  N.  Y..  172 :  Fuller  v. 
^•»SA.  18  Ohio  St,  343 ;  Jalle  v.  Carfln^.  36  Wis., 
lis. 

tt  ia  Dot  necesnary  tliat  the  goods  should  be  placed 
ID  tbeepecial  keeping  of  the  fnakeeper;  If  they  were 
*1thia  the  inn  it  is  eoough.  Norcross  v.  Norcrose, 
OM.,  198;  Burrows  v.  Meber  21  Md.,  330:  Mc- 
Ouioad  v.  Klgerton,  5  Barb.,  EflO ;  Packard  v.  North- 
mft.2H^rKy.,  4W;  Bennett  v.  HeUor,  6  T.  B., 
S%S  Kent.  Com..  608. 

Tber  are  not  bound  to  receive  and  keep  property 
HAM. 


of  a  person  who  is  neither  a  traveler  nor  a  oruest. 
Grinoell  V.  Cook.  3  Hill.  486. 

They  are  responsible  for  the  well  and  safe-keeping 
and  custody  of  the  STOods  and  chattels  of  thefir 
uniosta.  and  even  the  abeeuce  of  negUgenoe  will  not 
exempt  them  from  liattillty.  Shaw  v.  Berry,  81  He., 
478. 

They  are  liable  for  the  loeb  of  voodg  of  a  boards, 
only  where  they  have  been  vullty  of  culpatde  neg- 
ligence. Manning  v.  Wells,  9  Humph.,  74A. 

Either  case  or  ammvptit  lies  for  the  loss  of  bcv- 
gage  through  nesllgence  of  the  innkeeper.  Dfokine 
V.  Winchester,  4  Cuah.,  114. 

An  innkeeper  Is  liatue  for  money  stolen  from  his 
guest,  the  guest  himself  not  having  been  negligent, 
and  there  neing  no  evidence  to  ehow  how  or  by 
whom  It  was  BWten.   Duntder  v.  Day,  18  Neb.,  B80. 

The  liabilfty  of  the  iankooper  for  money,  etc.,  is 
not  limited  to  what  is  reasonably  necessaiy  for 
traveling.  Berkshire  Wool  Co.  v.  Proctor,  7  Cush., 
417  :  Wilkins  v.  Earle,  44  N.  T.,  172. 

TP7(o  (8  a  Qtust.—le  Insnrer  nf  goods  of  a  traveler 
who  Is  his  guest,  but  not  of  others.  Luak  v.  Belote, 
22H.,  468. 

The  relation  of  guest  does  not  depend  on  the  time 
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the  laodlord,  Johnaon  v.  Biehardton,  17 
303;  Sm  V.  Owen,  5  Blackf.,  328.  . 
When  property  has  been  stolen  from  a  guest 
at  an  inn  the  innkeeper  is  liable,  unless  the 
guest  has  contributed  by  bis  own  negligence  to 
we  loss;  but  not  locking  the  door  is  not  such 
n^digence.  FitHptmaki  v.  MerryweaUur,  2  F. 
&F.,  385;  5  Jacob  &  Fischer's  Dig.,  col.,  6638. 

There  is  no  obligation  on  the  part  of  the  guest 
at  an  inn,  to  lock  or  fasten  the  door  of  the  room 
in  which  he  sleeps;  and  the  omission  to  do  so, 
does  not  discharee  the  innkeeper  from  his  lia- 
bility to  answer  for  goods  of  the  guest  stolen 
from  the  room  in  which  he  sleeps.  MOdtdl  v. 
Wood*,  16  L.  T.  (X.  3.),  676;  5  Jacob  ft  Fia- 
•chei'R  Dig.,  col.,  6639. 

An  innkeeper,  although  guilty  of  no  negli- 
gence, but  even  diligent,  is  liable  for  the  loss  or 
injury  of  the  goods  of  his  guest,  not  arising 
from  the  negligence  of  the  guest,  the  act  of 
God,  or  the  public  enemy.    Morgan  V.  Bavey, 

6  H.  &  N.,  366;  6  Jacob  &  Fischer's  Dig.,  col., 
6588. 

Courts  bave  been  disposed  to  extend  to  the 
greatest  leogtli  compatible  wiUi  the  rights  of 
parties,  the  principle  allowing  evidence  in  de- 
fense or  in  reduction  of  damages,  rather  than 
to  compel  the  defendant  to  resort  to  his  cross 
action.  Harrington  v.  8tr€Ut<m,  33  Pick.,  617 ; 
D(^v.  Fisher,  1  Cush.,  871;  Lothrop  y.  OUi, 

7  AUen,  485. 

It  is  not  necessary  that  the  opposing  claims 
-should  be  of  the  same  character,  in  oraer  that 
they  may  be  adjusted  in  one  action  by  recoup- 
ment. Henion  v.  Morton,  3  Aahm.  (Pa.),  150; 
Streeter  v.  Streeter,  48  111.,  165;  Carey  v.  OuU- 
low,  105  Mass.,  16;  7  Wait,  Act.  4  Def.,  547. 

In  order  to  be  a  subject  of  recoupment,  the 
■defendant's  clahn  most  arise  ont  of  uie  cause  of 
action  involved  in  plaintiff's  suit  niMard  v. 
Bogera,  64  HI.,  484. 

Morton*  Oh.  J.,  delivered  the  opinion  of  the 
■court: 


The  onlv  question  which  appears  to  have 
been  raised  at  the  trial  is,  whether  the  plaintiff 
who  is  an  innholder  is  liable  for  the  value  of  cer- 
tain wearing  apparel  of  the  defendant,  which 
was  stolen  from  bis  room  while  be  was  s  guest 
at  the  plaintiff's  inn.  The  case  was  tried  the 
presiding  justice  of  1^  superior  court  without 
a  jury.  He  found  as  facts,  that  the  plaintiff  was 
an  innholder;  that  the  defendant  was  a  guest  at 
the  inn;  that  two  coats  of  the  defendant  vten 
stolen  from  his  room;  that  before  the  theft  cer- 
tain printed  regulations  were  posted  in  the 
rooms  of  the  inn,  one  of  which  is  in  these  words: 
"  Lock  the  door  when  going  out  and  leave  the 
key  at  the  office;"  that  the  defendant  knew  of 
this  regulation,  that  on  the  occasion  when  the 
coats  were  stolen  he  did  not  leave  his  key  in  the 
office,,  and  that  the  regulation  was  a  reasonable 
one.  He  thereupon  ruled  as  a  matter  of  law, 
that  the  defendant  having  failed  to  leave  hie 
key  at  the  office  at  the  time  of  the  loss  of  the 
goods,  he  could  not  recover  by  way  of  recoup- 
ment for  their  value. 

The  defendant  asked  the  court  to  rule  that 
notwithstanding  the  printed  regulation,  the 
defendant  could  recover  unless  it  should  ap- 
pear that  the  loss  was  occasioned  by  reason  of 
the  defendant's  having  failed  to  comply  wiHi 
said  regulation,  which  the  court  refused.  Con- 
struing the  two  rulings  together,  it  appears  that 
the  learned  judge  intended  to  rule  as  a  matter 
of  law,  that  If  tne  defendant  knew  of  the  T«pi- 
lation  and  foiled  to  comply  with  It,  the  |damt- 
iff  was  exonnuted  from  responsibility,  widi- 
out  any  Inquiry  into  the  que^on  whether  the 
loss  was  attributable  to  the  failure  to  comply 
with  the  regulation.  Weareof  o|dnionUiBttbu 
Is  erroneous. 

At  common  law,  innholders,  like  common 
carriers,  are  regarded  as  insurers  of  the  property 
committed  to  tneir  care  and  are  liable  for  aoy 
loss  if  not  caused  the  act  of  God,  or  by  a 
public  enemy,  or  br  the  n^lect  or  fault  of  the 
guest.  Ma$m  v.  Tnompton,  d  I^ch.,  380;  Berk 


the  traveler  remains,  or  on  the  contract  to  par. 
.Jalie  V.  Cardwell,  86  Wis..  118. 

It  is  Instantlr  eetabllsned  when  he  Is  received. 
Jalto  V.  ChrdweU,  85  Wis.,  118. 

One  comlnf  to  an  Inn  as  a  traveler  Is  presumed  to 
continue  such  tlU  the  contrary  appears.  Lusk  v. 
Belote.  22  M.,  «8.  Jalle  v.  Cardwell,  85  Wis..  118. 

It  l8  not  neceeaary  that  one  should  have  food  and 
lodffings  to  be  a  Kuest:  the  purchase  of  liquor  makes 
blm  a  truest,  and  If  he  Is  robbed  while  drinkinfr  the 
Innkeeper  is  liable.  Bennett  v.  Hellor,  5  T.  R., 
XlSi  McDonald  v.  Bdsertoo,  ft  Barl>.,  680;  Clute  v. 
Wlgalne,W  Johns.,  1^2  Kent,  Com.,  Mfc   

Kianlen  are  not  toaveten.  Lusk  v.  Belote,  tt  H., 
400. 

liegular  boarders  by  tbe  week  are  not  guests. 
Johnson  v.  Beynolda.  8  Kan.,  SSI. 

Whether  plaintftT  Is  a  guest  or  a  boarder  to  a  guee- 
tlon  for  the  jury,  Jalle  v.  Cardwell,  86  Wla..  118. 

The  payment  of  a  stipulated  sum  per  week  does 
not  chancre  the  relation  from  that  of  guest  to  that 
of  lodger.  Lima  v:  DumeUe^  Alb.  L.  J.,  U ;  Betta 
V.  SalSbnry,  12  Alb.  L.  J.,  887 ;  Berkshire  v.  Wool. 
Co.  V.  Proctor,  7  Cush..  417;  Hall  v.  Pike,  100  Msas., 
40S ;  Norcroes  v.  Norcroas,  58  Me.,  168. 

In  order  to  recover  there  must  be  some  evidence 
that  at  tbe  time  of  the  loss  plalntltf  was  a  guest. 
StrauM  V.  County  Hotel  and  Wine  Co.,  49  L.  T. 

Rep.  (N.  8.),  eol. 

where  a  gueet  pays  hto  bill  and  has  bis  name 
stricken  from  the  reirtoter,  but  leaves  hto  v&ltoe  in 
hto  room  with  a  f  rleno  and  It  is  stolen,  the  Innkeeper 
la  not  liable.  Miller  v.  Peeplee,  60  Miss.,  819  ;  JeUy 
v.  Clerk,  Cro.  Jbc.,188. 

Iftriice—Vnleea  brought  home  to  the  ^eat,  will 
not  absolve  tbe  innkeeper  from  UaUllly.  Olson  v. 
Crossman,  SI  H.,  see. 

S 


An  innkeeper,  keepinga  safe,  is  not  liable  for  Ion 
of  the  guest's  watch,  if  not  deposited  therein.  Stew- 
art V.  Parsons,  24  Wla..  241. 

ContrOyulory  ntglimnce  of  the  guest  defeats  re- 
covery. Jalle  V.  Cardwell,  86  W.,  118. 

The  Innkeeper  to  excused  by  the  rueet's  negll- 
^nce.  Inevitable  accident  or  superior  force.  Jalie  t. 
Cbrdwell,  86  Wto.,  118. 

The  nealigmee  on  tbe  part  of  a  guest  which  will 
relieve  tne  Innkeeper,  must  be  gross.  Armistead  v. 
WUde,  17  Q.  B.,  261. 

If  negligence  of  the  guest  contributes  to  the  loas, 
It  will  excuse.  Chamberlain  v.  Hasterton,  26  Ala., 
371 :  Kelsey  v.  Berry,  42  111.,  489 ;  Fowler  v.  Doiion. 
24  Barb.,  384 ;  Hadley  v.  Cpshaw,  27  Tex.,  547 ;  Uaw- 
ley  V.  Smith.  26  Wend.,  64^/ 

A  guest  consenting  to  be  placed  to  sleep  In  a  room 
with  a  stranger  guest,  to  not  guilty  of  n^ligenoe  if 
hia  gooda  are  stolen.  Olaon  v.  Croesman,  81  H.,  SSS. 

The  mere  fact  of  the  guest  omitting  to  lock  bis 
door  to  not  of  Itself  negligence,  but  an  element  H> 
be  considered  with  other  facts.  Oppenbelm  v. 
White  Lion  Hotel  Co..  L.  K.,  6  C.  P.,  1116 ;  Spice 
V.  Bacon,  38  L.  T.  (M.  S.>.  896 ;  there  being  no  auty 
on  the  guest  to  lock  hte  door.  Mitchell  v.  Woods, 
16  L.  T.  (N.  8.),  87B. 

It  fa  error  for  tiie  court  to  charge  that  it  was  tbe 
duty  of  the  guest  to  lock  hto  door,  the  questioD 
being  for  the  Jury.  Bohler  v.  Owens,  60  Oa.,  1% ; 
such  omtoaion  does  not  relieve  the  Innkeeper  from 
liability.  Claeeon  v.  Leopold,  2  Sweeney.  luB. 

I'he  giving  a  key  to  a  gueat  to  look  hu  door,  will 
not  dtopense  with  care  on  the  part  of  the  landlord. 
BursesB  v.  Clements,  4  Maule  ft  S.,  811 ;  the  object 
in  giving  him  tbe  key  to  hto  chamber,  to  to  enable 
him  to  secure  hto  own  prlvaOT  at  his  pleasure.  Gal- 
re's  Otas,  8  Coke,  8B.  I 
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Mn  Woolen  Co.  t.  Proctor,  7  Cusfa.,  417.  Our 
atetates  have  in  some  re^)ects  limited  this  ez- 
tmne  liability :  Pub.  Stat.ch.  102,  sees.  12  to  16. 
Among  other  things,  they  provide  that  an  inn- 
Itolder  a^aiiiat  whom  a  claim  ijs  made  for  loss 
nistatned  by  a  guest,  may  in  all  cases  sliow  that 
nch  loss  b  attributable  to  the  oegligenee  of  the 
goest  himself  or  to  hla  non-oompliaace  with  the 
Isolations  of  the  inn,  if  such  regulations  are 
reaaooable  and  proper  and  are  shown  to  have 
iMieD  duly  brought  to  the  notice  of  the  guest  by 
theinnholder.  Pub.  Stat.,  ch.  103,  sees.  8  to  16. 

The  statute  exonerates  an  innholder  from  his 
■common-law  liabiUty  for  a  loss  sustained  by  a 
guest  who  has  knowmgly  failed  to  comply  with 
a  reasonable  r^r<ilation  of  the  inn.  if  the  losBis 
attribataUe  to  such  non-compliance.  The  rul- 
ms  of  the  superior  court  went  further,  and 
rued  that  an  innholder  is  exonerated  by  the 
fact  of  such  noD-compliaQce  without  an^  in- 
quiry into  the  question  whether  the  loss  is  at- 
tributable to  such  non-compliance. 

Tbe  question  is  not  whether  an  innholder 
may  make  an  express  contract  with  a  guest,  llm- 
Mi^  his  liability,  but  what  contract  wilt  the 
law  imply  against  the  guest  who  fails  to  com- 
plf  with  a  known  regulation  of  the  inn.  The 
uw  will  not  imply  a  contract  more  extreme 
tban  the  terms  of  the  statute,  and  in  a  case  like 
tbe  one  before  us,  in  the  absence  of  any  express 
cootnict.  an  innholder  is  relieved  from  liability 

a  loss  rally  where,  in  the  words  of  the  sta^ 
ate,  such  loss  is  attributaUe  to  the  non-compli- 
ance with  the  regulations  of  the  inn. 
BuepHom  nuiaiaed. 


Mary  A.  HALEY  et  al.,  Son.,  Pifft., 

Boston  BELTING  00.  et  ai. 

The  owner  of  a  warehouse  leased  it,  un- 
der seal,  for  a  term  of  years  indlTidn- 
allytoT.,  who  was  the  treasurer  of  a 
Banu&etnrinK  corporation  not  re- 
ferred to  in  the  lease,  but  which  had  au- 
thorized T./*to  hire  and  pay  for  all  nec- 
essary stores  and  warehouses, "  and  which 
inmediat^y  went  into  possession, 
this  being  the  intention  of  all  the  parties. 
T.  underlet  the  building  to  other  parties 
to  whom  the  corporation  surrendered 
possession.  T.  became  bankrupt,  and 
his  aseiffneea  elected  not  to  assume  the 
lease.  Upon  a  bill  in  equity  by  the  lessor^s 
representatiTea  seeking  to  charge  the 
eorporation  on  the  covenants  of  the 
lease  as  the  beneficiary,  it  did  not  appear 
that  the  corporation  erer  did  bOBinees  in 
T.'s  name  or  used  his  name  as  describing 
itself.  Held«  that  the  corporation's 
oeeopaney  must  be  deemed  to  have 
been  intended  by  the  parties  to  be  nnder 
T.,  and  therefore  the  bill  icoold  not  be 
aaintabied  aminst  the  corporation; 
that  the  rent  due  from  the  eub-lessees 
at  the  time  of  T.^s  bankruptcy  belonged 
to  T.'s  assignees ;  and  that  the  plaintUKi 
eonld  recover*  in  equity,  ttom  the  sab- 
lessees  ttiat  which  acOTued  subsequent* 
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TN  EQUITT.  Bill  filed  August  15, 1879,  by 
J-  tbeezecutorsofthewillof  CharlesL.  Haley, 
seeking  to  hold  a  manufacturing  corporation 
responsible  as  the  party  beneficiafiy  interested 
in,  or  a»  equitable  assignee  of,  a  lease  of  an  es- 
tate In  Boston,  made  by  Haley  to  John  G.  Tap- 
pan  as  leasee.  The  treasurer  and  the  manager 
of  the  corporation  and  certain  sub-lessees  of  Tap- 
pan  were  also  made  parties  defendant.  Cdbum, 
J. ,  reserved  the  case  for  the  consideration  of  the 
full  court,  upon  the  bill  and  answers,  tbe  mas- 
ter's report  and  the  exhibits  accompanying. 

The  master's  original  report,  filed  January  19, 
1884,  set  forth,  in  substaace,  the  following  find- 
ings: CharlesL.  Halev  died  on  August  4,  1877, 
leavings  wlU  under  which  the  plainSfls  are  legal 
trustees  of  an  estate  on  the  northeasterly  corner 
of  Bedford  and  Chauncy  Streets,  Boston.  On 
December  8,  1871,  Haley  executed,  under  seal, 
a  lease  of  said  premises  to  John  O.  Tappao  (in- 
dividually), for  a  term  of  ten  years  from  Janu- 
ary 1,  1882,  at  an  annual  rent  of  |6,500  and 
the  taxes,  payable  |1,626,  at  the  end  of  each 
quarter.  On  said  December  8, 1871,  and  until 
July  IS,  1878,  Tappan  was  the  treasurer  of  a 
Corporation  styled  the  Boston  B^tti^  Com- 
pany, having  its  usual  place  of  business  in  Bos- 
ton, and  a  capital  of  $600,000,  divided  into  five 
thousand  shares,  whereof,  in  January  1871,  he 
held  1545  in  his  own  right  and  two  hundred 
and  thirty-two  as  trustee;  liis  children  held  one 
hundred  and  two,  his  brother  two  hundred  and 
eighty;  his  sister,  nephew  and  nephew's  wife 
one  hundred  and  twenty;  making  a  total  of 
2279  shares.  In  1878,  Tappan  and  his  relatives 
held  8214  shares  thereof.  Tappan,  his  brother 
and  Henry  F.  Durant  were  the  directors  of  the 
Corporation  from  1867  to  1878.  The  original 
Comrany  incorporated  in  1840  (as  the  Good- 
year Rubber  Company),  by  an  agreement  and 
power  of  attorney,  under  seal,  dated  June  38, 
18SS,  appointed  Tappan  and  two  other  agents  to 
manage  Its  affairs  in  its  name.  The  bv-lawa  of  the 
Corporation,  existing  from  December  19, 1860, 
to  September  8,  1878,  gave  the  directors  the 
right  to  appoint  agents  of  the  Corporation  with 
power,  among  other  things,  "To  hire  and  pay 
for  all  necessary  stores  and  warehouses."  At 
a  meeting  of  tlie  stockholders,  June  SO,  1860,  a 
vote  was  passed  appointing  Tappan  and  one 
McBumey  such  agents,  "Agreeably  to  a  con- 
tract bearing  date,  80th  June,  1860,  but  it  was 
not  proved  that  such  contract  was  ever  exe- 
cuted. On  October  80,  1866,  tbe  directors  an- 
nulled McBumey's  agency,  and  thenceforth 
until  Julv  16,  1878,  Tappan  was  such  sole 
agent  with  the  knowle^  and  ccHutmt  ci  the 
stockholders  and  the  other  officers,  but  with- 
out any  official  action  on  their  part.  Tappan 
managed  the  business,  rendering  semi-annual 
reports,  which,  with  the  vouchers,  were  exam- 
ined by  auditors  appointed  at  the  stockholders' 
meetings,  who,  until  1878,  In  every  instance  ap- 

{>roved  the  same.  His  co-directors  knew  of  the 
ease  and  of  the  fitting  up  of  the  unfinished 
building  with  reference  to  the  business,  but  there 
was  never  any  official  vote  or  action  on  the  sub- 
ject. The  duplicate  lease  was  kept  with  the 
Corporation's  other  valuable  papers,  and  ac- 
cessible to  the  directors,  but  there  was  no  evi- 
dence that  they  knew  that  it  was  in  his  name. 
From  January,  1872  until  1876,  all  the  com- 
mercial business cS.  the C<»poratlon/iireBtrua»-i 
Digitized  by  VjOO*ilt 


83 


New  Enolasd  Reporter — Sup.  Ct.  ot  HABaicHusBTTs. 


Sep. 


act€d  on  the  demised  premises,  its  booka  kept 
tliere  and  its  goods  stored  there.  Until  July 
15,  1878,  when  Tappan  resigned  as  treasurer, 
be  kept  a  bank  account  in  but  one  form,  in  the 
name  of  "John  O.  Tappan,  Treasurer,"  and  all 
the  checks  used  by  him  were  so  ngned,  and  in 
the  margin  had  printed  the  words,  "Boston 
Belting  Company."  He  was  also  meanwhile 
treasurer  of  the  Merriam  Packing  Company, 
and  of  the  Man^nese  Mining  Company,  and 
executor  of  bis  lather's  estate,  and  all  the  funds 
of  this  estate  and  of  the  three  corporations,  and 
of  himself  individually,  were  mingled  in  one  and 
tlie  same  bank  account  in  the  name  of  "John 
G.  Tappan,  Treasurer;"  and  all  checks  drawn 
on  any  of  bis  live  accoimts  were  in  the  form 
above  staled.  The  rent  bills  of  the  demised 
premises  up  to  and  including  April  1,  1878, 
were  uniformly  made  out  to  the  Boston  Belting 
Company,  and  the  rent  paid  by  its  clerks  in 
said  checks  aud  entered  in  its  expense  account. 
In  1878  and  1874,  a  part  of  the  premises  were 
underlet  by  written  lease  in  Tappan's  individual 
name,  and  the  rent  regularly  entered  and  posted 
in  the  Corporation's  Dooks  among  its  receipts. 
In  June,  1874,  the  Belting  Company  removed 
to  Devonshire  Street,  after  which  all  the  de- 
mised premises  were  underlet  by  written  leases 
in  Tappan's  name,  and  all  the  rents  received  up 
to  April  1, 1878,  were  entered  and  posted  in  the 
Corporation's  receipts,  and  formed  part  of  the 
balances  of  its  semi-annual  statements  of  re- 
ceipts and  expenses,  made  by  Tappan  to  the  di- 
rectors and  stockholders. 

The  clerks  of  the  Corporation  kept,  in  books 
marked  "J.  Q.  T.  &  Co.,"  all  its  accounts  and 
said  other  accounts  of  Tappan,  and  accounts  of 
loans  made  by  him  from  the  fund  deposited  by 
him  as  "treasurer."  The  Corporation  had  oc- 
cupied other  estates,  in  every  instance,  under 
leases  running  in  Tappan's  name.  In  1878 
[Aug.  9],  Tappan  became  bankrupt,  and  on 
July  IS,  1878,  when  he  resigned  as  treasurer 
and  director  of  the  Corporation,  he  was  and 
still  is  indebted  thereto,  having  largely  over- 
drawn hia  account  as  treamiTer.  Except  91S6, 
paid  to  the  Corporation  July  1S,1878,  all  the  rents 
have  been  paid  by  the  under-tenants  respond- 
ents into  the  hands  of  disinterested  third  per- 
sons, by  consent  of  the  parties  to  await  the  de- 
cision of  this  cause.  'The  total  amount  of  rent 
and  taxes  due  the  plaintiffs  under  the  lease,  from 
July  1, 1878,  to  Ain41 1, 1888,  with  interest,  was 
(81,101.10.  The  plaintiffs  demanded  tiie  rent 
of  the  Corporation  July  1,  1878,  but  it  refused 
to  pay. 

At  the  first  hearing  before  the  master  the  Cor- 
poration objected  to  all  evidence  tending  to  con- 
trol the  terms  of  the  lease,  particularly  as  to  the 
agreement  of  June  28,  1868,  and  as  to  the 
amount  of  capital  stock  and  the  shares  con- 
trolled by  Tappan,  his  reports  to  the  directors, 
their  knowledge  of  the  lease,  his  mingling  of 
the  funds,  the  form  of  the  checks,  the  entries 
of  rent,  and  the  execution  of  leases,  in  his  name, 
of  other  premises  occupied  by  the  Corporation. 

Metsra.  Richard  Olney.  Frances  I. 
Amory  and  W.  Hiiioti  Jr.,  for  plaintiffs: 

The  acts  and  conduct  of  the  ^rties,  showing 
an  undertaking  and  representation  by  the  Belt- 
ing Company,  contemporaneous  with  tlie  lease, 
that  it  would  be  the  tenant  under  it  for  idl  pur- 
poses of  liability  as  well  as  of  benefit,  showing 
10 


!  also  that  the  lessor  acted  upon  such  undertak- 
j  ing  and  representation  by  recognizing  the  Belt- 
I  ing  Company  as  its  tenant,  and  giving  it  pos- 
[  session  of  the  premises,  and  that  upon  that  basis 
I  the  lessor  and  the  Belthig  Company  dealt  with 
:  each  other  for  more  than  six  years  afterwards,, 
the  Belting  Company  is  now  estopped  to  repu- 
diate such  undertaking  and  representation,  and 
!  the  plaintiffs  are  entitled  to  have  the  same 
I  specifically  enforced.    Wright  v.  Pitt,  L.  R. , 
1 13  Eq.,  408;  Van  Schaiek  v.  R.  R.  Co.,  38  Is. 
Y.,  846;  Bame  t.  Same,  49  Barb.,  409;  CasUi- 
Ian  V.  Hcbaon.  L.  K.,  10  Eq.,  47;  Hook  v.  Kin- 
near,  8  8w.,  417,  n.;  Tovehe  v.  Metropolitan H. 
Cb.,  L.  R.,  6  Cb.  Ap.,  671;  Figgott  v.  Stratton^ 
1  DeG.  F.&J.,33;  see,fia«v.  Tay,  181  Mass.. 
192;  KyU  v.  Roberta,  0  Leigh,  495. 

Upon  a  like  ground,  oral  promises  to  grant 
leases  on  certain  terms,  are  specifically  enforced 
where  the  tenant  has  acted  upon  them  by  taking 
possession  and  occupying.  See,  Pain  v.  Goomb», 
1  DeG.  &  J.,  84;  Gregory  v.  MigheU,  18  Ves., 
Jr.,  828;  WiUon  v.  West  H.  R.  Co.,  2  DeG.  J. 
&  S.,  475;  Lincoln  v.  Wright,  4  DeG.  Jb  J.,  16; 
Coles  V  Pilkington,  19  Eq.,  174;  Ni/nn  v.  Fa- 
bian, L.  R,  1  Ch.,  85 

Even  at  law,  an  action  may  be  maintained 
against  a  corporation  for  rent  due  under  a  lease 
not  nmning  to  it  nor  executed  by  it,  but  adopted 
by  it  by  acts  and  conduct,  estopinng  it  to  deny 
its  character  as  tenant  under  the  fease.  See, 
Carroll  v.  St.  John's  Society,  125  Mass.,  566; 
jMtnson  <fe  Ooodrum  Mfg.  Co.  v.  Rvssell,  118 
Mass.,  887;  Clark  v.  Gordon,  121  Mass.,  830; 
Maight  v.  Sahler,  SO  Barb.,  818. 

It  being  competent  for  a  corporation  to  con- 
tract b^  any  name  it  chooses  to  assume,  and  it 
appearing  to  be  the  habit  of  the  Belting  Com- 
pany to  rent  and  occupy  premises  in  the  name 
of  John  G.  Tappan,  the  Cfompany  may  well  be 
regarded  as  having  made  the  lease  with  Haley 
under  the  name  of  John  G.  Tappan.  See,  Mel- 
ledge  V.  Boston  Iron  Co.,  5  Cush.,  158;  MetXtDay 
Cation  Mmivfactory  v.  Adams,  10  Mass.,  360; 
Taunton  i&  South  Botton  Turnpike  v.  Whitina. 
10  Mass.,  827. 

If  the  relations  between  Tappan  and  the 
Belting  Company  were  not  known  to  Haley  at 
the  inception  of  the  lease,  the  Belting  Company 
may  be  held  liable  under  the  lease  as  an  undis- 
closed principal,  a  lease  not  being  an  instrument 
requiring  a  seal,  and  the  seat  of  its  agent,  Tap- 
pan,  bdng  rejected  as  surplusage.  Browne. 
Stat.  Frauds,  sec.  6;  Taylor,  Land.  &Ten.,  sec. 
27;  Sherman  v.  Fiteh,  98  Mass.,  69;  OineeTi  v. 
Klou*,  101  Mass. ,  449,  454;  BianeMrd  v.  Black- 
stone,  102  Mass.,  848;  Cutler  v.  Ashlcmd,  121 
Mass.,  588;  Cook  v.  Gray,  188  Mass.,  106. 

In  any  event,  whether  the  Belting  Company 
was  a  disclosed  or  undisclosed  prinapal,  it  rat- 
ified the  acts  of  Tappan,  its  agent,  by  entering 
upon  and  paying  rent  for  the  premises. 

Such  raOflcation  may  be  by  parol,  even  if  the 
contract  made  by  its  ^nt  was  under  seaL 
Cody  V.  Sheperd,  11  Pick.,  400;  Mclntyre  t. 
Ptirk,  11  Gray,  102;  Columbia  Bank  v.  Pait^r- 
«im,7Cranch,299;  Lm>rencey.Taylor,5'Bill,t07. 

Upon  Its  face  it  appears  to  be  the  contract  of 
the  agent  only.  Wright  v.  Pitt,  L.  R.,  12  Eq., 
408;  Van  Sehaiek  v.  8(2  Av.  R.  R.  Co.,S6  N. 
T.,  846;  Barett  t.  JKeiceU,  8  Daly,  S84;  Seha^er 
V.  HeM,  78  N.  T.,  386;  Etans  v.  WtiU,  22- 
Wend.,  846.  ^  . 
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Thesub-tCQants  beinK  inposnessioQ  under  con- 
tracts with  Tappan,  and  Tappan  bein^  insolvent 
aod  bis  assignees  disclaiming  all  liabUity  under 
the  lease,  the  plaintiffs  were  entitled  to  apply  to 
a  court  of  equity  to  have  their  rights  declared 
audenforced,  by  a  bill  to  which  Tappan,  as  well 
IS  the  sub-tenants,  should  be  made  a  party.  1 
Story,  Eq.  Jur.,  sec.  667;  Taylor,  Land.  &Ten., 
sec.  S59;  BoreU  t.  A'eweU.  8  Daly,  338. 

The  lease,  beine  an  ioBtramenl  inUtr  partea 
under  seal,  the  plaintiffs  were  without  remedy, 
at  law,  agaiost  the  Belting  Company.  Fullain 
Y.  We$t  Brookfield,  9  Allen,  1;  Botton,  etc. 
Bmettijif  Co.  t.  Smith.  Vi  K.  I.,  27, 87. 

The  plaintiffs'  tnll  is  brought  since  the  Statute 
of  1877,  ch.  178,  sec,  1.  It  seeks  discovery  from 
the  defendants  to  which  the  plaintiffs  were 
dearly  entitled,  and  being  well  brought  for  dis- 
covery, and  the  final  relief  claimed  being  in 
the  nature  of  the  specific  performance  of  a  cxia- 
tiBct,  the  appropriate  relief  will  be  afforded 
omler  the  bill  without  remitting  the  plaintiffs 
to  any  remedies  they  may  possi^  have  at  law. 
1  Story,  £q.  Jur. ,  sees.  64-74;  AndreietY.  Brown, 
8  Cush.,  130;  PeaixKly  v.  TarbeU,  3  Ctish.,  336, 
231;  MOktnan  v.  Ordway,  106  Mass.,  383. 

Mr.  E.  Avery,  for  the  Boston  Belting  Com- 

The  rights  of  the  parties  who  executed  the 
lease  are  to  be  determined  by  the  contract,  un- 
aided by  extraneous  facts,  there  being  no  am- 
iHguity  Dor  averment  of  accident,  mistake  or 
fraud.  FWce  v.  Eldridge,  12  Gray,  475;  Bray 
V.  KetteU,  1  Allen,  83;  Huntington  v.  Knox,  7 
Cash..  374;  Taylor's,  Land  L.&Ten.,  sec.  129; 
so, also,  inequity;  3 Oreeol.  Ev. ,  sees.  350,265, 
880;  Manning  v.  Leekrnere,  1  Atk.,  458. 

This  case  is  disting^uisbable  from  MeUedge  v. 
Button  Iron  Co.,  5  Gush.,  158,  the  agreement  of 
1853  requiring  the  buriness  to  be  done  in  the 
name  of  the  Company,  and  the  general  business 
bdng  so  conducted;  no  decree  can  be  entered 
uainst  the  Belting  Company  on  the  ground  that 
Tappan  was  acting  as  its  agent  or  trustee.  1 
Oreenl.  Ev.,  see.  865  and  n.  1. 

Mr.  G.  H.  Hobbe,  for  aadgnees  in  bank- 
ruptcy of  John  O.  Tappan. 
Mr.  J.  F.  Colby,  for  J<dm  O.  Tsroan. 
Mr  T.  C.  lancolii,  for  Walter  S.  Barnes. 
JfiMTW.  T.  p.  Proctor,  H.  R.  Briarhjuu 
*  E.  Tappu*  for  William  Lowiy  &  Co. 

W.  Allm*  devoted  the  opinion  of  &e 
court: 

Haley,  in  1871,  executed  a  lease  for  ten  years, 
of  a  building  in  Boston,  to  Tappan.  Tappan 
was  the  general  agent  and  treasurer  of  the  Bos- 
ton Belune  Company,  with  authority  to  hire 
buildings  for  it.  lappan  took  the  lease  with 
the  intention  that  the  building  should  be  occu- 
pied by  the  Belting  Company,  and  bis  agency 
tnd  purpose  were  known  to  the  lessor.  The 

C tifl  seeks  in  this  bill  to  charge  the  Belting 
pany  mthe  covenants  of  the  lease,  on  the 
ground  that  it  was  the  real  or  beneficial  lessee, 
under  obUgations  which  can  be  enforced  either 
at  law  or  In  equity,  to  perform  the  covenants  of 
the  lease 

The  Belting  Company  clearlv  is  not  liable  at 
law.  The  lease  under  seal  and  the  Commny  is 
not  named  or  referred  to  in  it.  Beaver  v.  Ooibur, 
10 Cosh.,  884;  JBatiou v.  OmiffregatioTuU Society, 


!  in  Lee,  8  Allen.  460;  Schaefer  v.  HtrnJed,  06  N. 
iY,  378, 

I    It  is  not  shown  that  the  Company  did  busi- 
;  ness  in  the  name  of  Tappan,  and  used  that 
'  name  as  describing  itself  in  the  lease  The 
I  plaintiff  argues  that  the  lease  was  procured  by 
the  Company,  and  taken  for  its  benefit,  and  that 
the  Company  entered  under  It  and  that  It  is 
I  therefore  bound  by  its  provisions  either  as  hav- 
ing  authorized  its  execution  in  tlie  name  of  Tap- 
]  pan,  or  bv  force  of  a  resulting  or  constructive 
,  trust  in  Tappan.    See,  Wright  v  Pitt,  12  Eq 
408;  Van  Bchaick  v.  Third  Aoemte  R.  R.  (Jo  38 
N.Y.,346;  Leea  v.  2fvttaU,  I  Huas  &M.,58. 

Tappan's  authority  was  "To  hire  and  pay 
for  all  necessary  stores  and  warehouses."  He 
had  no  special  authority,  and  there  was  no  act 
of  the  Company  respecting  the  lease  except  so 
far  «8  his  acts  were  those  of  the  Company. 

That  he  took  a  lease  to  himself  with  the  in- 
tention that  the  Company  should  occupy  the 
premises,  shows  that  be  intended  that  it  should 
occupy  under  him,  and  not  as  the  lessee  in  the 
lease.  There  is  no  evidence  that  when  the  lease 
was  executed,  either  party,  the  leitsor,  the  les- 
see or  the  Belting  Company,  understood  that 
the  Company  were  to  occupy  as  the  lessee  un- 
der the  lease;  on  the  contrary,  the  inference  is 
that  the  lease  was  made  to  Tappan  in  oider  that 
the  Company  might  occupy  under  him  and  not 
as  leasee. 

There  is  no  evidence  that  the  Company  en- 
tered as  lessee,  or  occupied  otherwise  than  un- 
der Tappan.  The  subsequent  conduct  of  the 
parties,  such  as  the  payment  of  rent  by  the  Com- 
pany on  bills,  rendered  to  it  by  the  lessor, 
and  the  sub-letting  by  Tappan,  and  payment 
by  sub-tenants  to  the  Company,  are  material 
only  as  they  may  tend  to  characterize  the  orig- 
ind  transaction.  They  are  not  inconsistent  wiUi 
holding  Tappan  to  be  the  lessee  under  the  lease, 
especially  in  view  of  the  evidence  that  he  had 
almost  the  entire  management  of  the  affairs  of 
the  Company,  and  mingled  his  accoimts  and 
cash  with  those  of  the  Company.  Certainly 
there  is  nothing  in  the  subsequent  conduct  of 
the  parties  which  can  control  the  terms  of  the 
lease  or  show  that  the  Company  is  bound 
the  covenants.  As  Tappan  became  a  bankrupt, 
and  his  assignees  elected  not  to  assume  the  lease, 
the  rent  due  from  the  sub-lessees  at  the  time  of 
the  bankruptcy  belongs  to  the  assignees.  That 
which  has  accrued  subsequently  can  be  reached 
in  equity  by  the  lessor,  Tappan,  his  assignees 
in  bankruptcv,  and  his  executors,  being  proper 
parties,  and  the  plaintiff  is  entitled  to  a  decree 
that  it  be  paid  to  him.  Story,  Eq.  Jur. ,  §  667; 
Goddard  v.  Keate,  I  Vem.,  87.  The  bill 
should  be  dismissed  as  to  the  Boston  Belting 
Company,  Converse  and  Furber. 

Decree  aeeordingl^. 


Berthia  O.  BAQNALL,  Plff., 

V.   

Amity  B.  DAYIES. 

Where  a  deed  for  a  lot  of  btnd  con- 
tained the  restriction  that  "no  build- 
ing shall  be  erected  thereon,  within 
twenty  feet"  of  a  certain  street,  a  wooden 
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baildinHT  erected  thereon,  having  its 
main  front  waJl  not  less  than  twenty 
feet  from  the  street,  with  an  open  porch 
sustained  by  posts  supported  by  a  brick 
pier,  the  m»nt  line  of  its  floor  and  the 
cap  of  the  dormer  window  in  the  roof 
thereof  being  within  twenty  feet  of  the 
street,  is  ma  extension  of  the  buildings 
and  a  part  of  it,  and  is  wltbSn  the 
meaning  of  the  restriction  in  the 
deed. 


(Suffolk 


-  Decided  September  8, 1885.) 


BILL  IN  EQUITY,  filed  August82,1888,Bl- 
leging  in  substance  that,  before  August  32, 
1872,  the  plaintifE  was  the  owner  of  a  parcel  of 
land,  described,  between  Clifford  and  Warren 
Streets,  Boston,  and  caused  it  to  be  laid  out  in 
lots,  one  of  which,  numbered  18,  with  certain 
others,  she  then  conveyed  to  one  Learned,  by  a 
deed  which  was  duly  recorded,  containing  a 
lestrietion  that  within  twenty  years  after  its  date 
"  No  building  shall  be  erected  thereon  within 
twenty  feet  of  said  Clifford  Street";  that  Learned 
conveyed  this  lot  to  one  Badger,  who,  Septem- 
ber 16,  1882,  conveyed  it  to  the  defendant  with 
the  same  restriction;  that  said  lot  18  was  trian- 
gular, measuring  eighty-two  and  eight  tenths 
feet  on  Clifford  Street,  ninety-two  and  Ave 
toiths  on  the  southeasterly  side  on  lot  17, 
which  the  plaintiff  still  ownsand  resides  upon, 
and  one  hundred  twenty-four  and  seventeen 
hundreths  feet  on  the  westerly  side;  that  there 
Is  a  restriction  against  erecting,  on  lots  15,  16 
and  17,  any  huilaing  within  twenty-eight  feet 
of  Clifford  Street;  that  the  defendant  is  erecting 
a  building  on  lot  18  in  violation  of  the  restric- 
tion, a  portion  thereof  seventeen  feet  wide,  six 
feet  deep  and  thirty  feet  high,  being  withhi 
twenty  feet  of  Clifford  Street;  and  the  plaintiff 
prayeil  an  injunction  to  restrain  the  same. 

The  defendant  answered,  admitting  the  con- 
veyances and  restrictions  alleged,  but  averred 
that  the  whole  of  the  building  "  which  she  was 
erecting  on  lot  18  was  not  less  than  twenty  feet 
from  Cliflord  Street,  except  such  projections 
therefrom  as  are  customanty  connect^  with 
all  houses  in  the  neighborhood  of  said  house; 
that  the  front  foundation  wall  and  the  front  side 
of  said  house  are  within  twenty  feet  from  said 
street";  that  for  ingress  and  e^ss  she  had 
erected  an  "  open  porch  consistmg  of  a  floor 
covered  by  a  roof,  said  roof  supported  by  three 
posts  each  less  than  six  inches  in  diameter,  and 
each  post  supported  bv  a  brick  pier  resting  on 
the  ground;  said  porch  is  sixteen  and  one  half 
feet  wide  and  the  floor  extends  from  the  front 
line  of  said  building  six  feet  towards  Clifford 
Street;  the  roof  of  said  porch  bec^  at  a  point 
twenty  feet  from  the  ground  un  the  main  build- 
ing and  slopes  downward  to  a  point  which  is 
thirteen  and  one  half  feet  from  the  ground,  and 
fourteen  feet  from  the  street  on  the  side  of  said 
floor  nearest  to  Clifford  Street";  that  she  had 
caused  a  dormer  window  to  be  made  "  with  a 
roof  or  cap  projecting  from  said  building  to  a 
point  which  is  seventeen  feet  from  the  Ime  of 
Clifford  Street;  that  neither  said  porch  nor 
dormer  window  can  be  seen  from  the  house 
owned  l^^  the  plaintiff,  nor  do  they  occasion  the 

glaintiff  any  damage  whatever;  that  my  said 
ouse  and  all  tlie  houses  in  the  vicinity  are 
IS 


;  wooden  houses;  that  roofed  porches  and  oma- 
mental  roofs  or  caps  for  wmdows  are  usual 
,  projections  from  wooden  dwelling-houses;  that 
I  owmg  to  the  shape  of  my  lot  and  its  small  size, 
I  it  wmild  be  imposnble  to  erect  a  house  thereon 
,  of  the  same  general  character  with  the  houaes 
in  the  vicinity,  unless  the  usual  projections 
j  from  wooden  dwelling-houses  were  allowed  to 
I  extend  within  twenty  feel  of  Clifford  Street"; 
I  that,  when  the  plaintiff  caused  the  division  into 
lots  and  conveyed  lot  18  to  Learned,  it  was  con- 
templated by  the  parties  to  the  deed  that  a 
wooilen  house  should  be  built  thereon  with  the 
usual  projections;  and  ttiat  these,  if  constructed 
"in  a  reasonable  manner  nearer  to  Clifford 
Street  than  twenQr  feet,  should  not  be  a  viola- 
tion of  the  restrictioo." 

The  case  was  heard  on  the  bill  and  answer 
before  Devens,  J.,  who,  upon  an  agreed  state- 
ment of  facts  as  to  the  conveyances  and  restric- 
;  tions,  and  the  distances  of  the  projecticms,  sub- 
I  stantially  as  above  set  forth,  reserved  the  case 
'  for  the  consideration  of  the  full  court. 

Messrs.  H.  C.  Hutchins  4fe  A.  S.  Wheel- 
er, for  plaintiff: 

As  the  defendant  took  the  property  with 
notice  of  the  restriction,  and  subject  thereto, 
she  is  bound  by  it,  and  the  plaintiff  can  enforce 
it  against  her  by  means  of  a  bill  in  equity. 
Whttney  v.  Union  B.  Co.,  11  Gray,  85B;  Peek 
V.  Gonvx^,  119  Mass.,  546;  Mann  v.  l^ef^tant, 
15  Bim.,  877. 

The  building  of  the  porch  and  projecting  por- 
tion of  the  second  story  within  twenty  feet 
of  Clifford  Street,  was  the  erection  of  a  build- 
ing within  the  forbidden  space  and,  therefore, 
a  violation  of  the  restriction  in  the  deed.  San- 
bom  V.  Bice,  139  Mass.,  887;  Lord  Mannen  v. 
J"oAn*?n,  ICh.  D.,fl78;  Child -v.  Douglas,  Kay, 
560;  Morris  v.  Orant,  34  W.  R.,  55. 

Messrs.  C.  W.  Tomer  ft  S.  Sc&ife, 
for  defendant: 

A  restriction  upon  the  use  of  property  grant- 
ed must  be  reasonable,  in  order  to  be  enforced, 
and  is  always  given  a  liberal  construction  as 
distingalshed  from  a  narrow  or  literal  one;  and 
as  a:£cted  by  con^derations  of  the  neighbor- 
hood, the  size  and  shape  of  the  lot  and  tne  ob- 
ject for  which  purchased.  Saniom  v.  Bice,  139 
Mass.,  897;  Lintee  v.  Mixer,  101  Mass.,  526; 
WhitTiey  V.  Union  B.  Co.,  11  Gray,  868;  AUg~ 
Gen.  V.  Gardiner,  117  Mass.,  SCiO;  A'oioeU  v. 
Academy  of  Notre  Dame,  180  Mass.,  210;  Lord 
Manners  v.  Johnson.  1  L.  R.,  Ch.  D.,  678. 

W.  Allen.  J.,  delivered  the  opinion  of  the 

court: 

It  is  admitted  that  the  plaintiff  has  a  right  to 
inforce  the  restrictions  in  the  defendant's  deed, 
that  no  building  shall  be  erected  on  her  lot 
within  twenty  feet  of  Cliflord  Street.  The  only 
question  is  whetiier  the  defendant's  house  u 
within  twenty  feet  of  the  street. 

The  front  of  the  bouse  is  toward  Clifford 
Street,  and  the  front  wall  is  twentv  feet  from 
the  street.  A  part  of  the  roof  which  sloped 
toward  the  street  is  extended  to  within  less  than 
fourteen  feet  of  it,  covering  a  piazza  and  sup- 
ported by  posts  six  feet  from  the  front  wall  of 
the  house.  Id  this  part  of  the  nx^is  a  dormw 
window  by  which  a  room  in  the  second  stray  is 
extended  to  within  seventeen  feet  of  the  street. 
We  think  thai  this  portio«M>f  the  roof  snd  of 
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tbe  donner  window  which  extend  beyond  the 
front  wall  towards  the  street,  are  extensions  of 
the  building  and  a  part  of  it  within  twenty  feet 
of  the  street  within  the  meaning  of  the  restric- 
tioDs.  See,  AmVrn  t.  Biee.  139  Mass.,  887; 
IwdJfanntn  v.  Jahnaon,  1  Ch.  D.,  678. 
them  far  the  plaintiff. 


John  T.  DOOLEY,  Complainant, 

V. 

Arnold  Q.  POTTER 

P.  B.  gave  to  W.  in  1660  a  morigtkgs  on 
certain  l&nda  in  Massachnsetta  and 
Varmont.  P.  became  assi^ee  of  the 
mortgage  in  1876;  in  1871,  P.  D.  gave  a 
second  mortgage  to  B.  on  tlie  Massa- 
chusetts  lands,  and  E.  assigned  the  same 
to  J.  T.  D.  by  deed  dated  Nov.  80,  1876, 
and  recorded  Feb.  8,  1879.  Previous  to 
Uie  aHdgnment,  P.,  as  assi^ee  of  the 
irat  mortgage  bad  been  put  in  poa- 
■eaaion  of  the  MassachuBetta  lands  un- 
der a  writ  of  entry  and  conditional  Judg- 
ment In  1876  P.  obtained  a  decree  to 
the  landa  In  Vermont  which  would  be- 
come absolute  in  Dec.,  1879.  In  Nov., 
1879,  P.  brought  a  bill  in  Vermont  to 
foredoae  the  equitv  under  the  mort- 
gage, setting  forth  the  decree  rendered 
a^nst  P.  D.,  and  alleging  that  J.  T.  D. 
clriimed  some  interest  in  the  lands  by 
virtue  of  a  deed  made  to  him  by  P.  D., 
in  1872,  but  not'  recorded  until  after  the 
decree  against  P.  D.  The  court  In  Ver- 
mont  held  that  the  decree  against  P. 
D.  was  binding  on  J.  T.  D.  The  bill  in 
the  case  at  bar  was  brought  by  J.  T.  D. 
to  redeem  the  lands  in  Maaaaehasetts 
from  the  first  mortgage. 

Held,  that  the  Judgment  in  Vermont 
waa  not  conclnaive  evidence  as  to  the 
■um  due  on  the  mortgage  and  that 
plaintiff  might  show  that  there  was 
nothing  due  to  defendant,  on  the  notes 
given  mm,  at  the  time  of  the  conditional 
jndgment. 

Held,  that  when  a  debt  is  aecared  hy  a 
mortgage  on  two  tracts  of  land  and 

the  mortgagee  '  enters  for  condition 
broken  and  proceeds  to  foreclose,  he  is 
deemed  to  bare  taken  it  in  payment, 
and  if  the  value  of  land  equate  or  ex- 
eeeds  the  debt,  the  debt  is  eztingniahed 
and  the  other  tract  is  relieved  from 
ttie  incumbrance.  If  it  falls  to  liquidate 
the  debt  entirely,  it  inures  by  way  of 
payment  pro  tanto,  and  the  other  tract 
IB  to  that  extent  relieved. 

(Berkahtrc  Decided  September  7. 1886.) 


BILL  IN  EQUITY  to  redeem  mortgaged 
land. 

The  facts  of  the  case  are  sofflciently  stated 
in  the  opinion. 

Metara.  Parkhorst  A  Conch,  for  (xm- 
plainant: 

Neither  Edmunds,  the  second  mortgagee,  nor 
this  complainant,  Uie  assignee  of  said  mort- 
gage, were  parties  to,  or  had  any  notice  of,  the 
suit  in  which  said  judgment  was  rendered,  t.  e., 
were  strangers  to  ft.  Bigelow  v.  Winsor,  1  Gray, 
999,  802;  Greene  v.  Greene,  2  Gray.  861,  866. 

Neither  were  they  privies  in  estate  to  ttiat 
Judgment,  since  they  obtained  their  title  five 
years  previous  to  the  commencement  of  said 
smt  Adams  v.  Bamet,  17  Mass.,  868;  Hunt  v. 
Haven,  52  N.  H.,  162;  Campbell  v.  Lovel,  85 
N.  H.,  16;  mander$  v.  Davis,  19  N.  H.,  149. 

The  cases  of  Hunt  v.  Hunt,  17  Pick.,  118; 
Bparliawk  v.  WiUt,  6  Gray,  423,  and  Stetent  v. 
Miner,  6  Gray,  429,  note,  upon  which  respond- 
ent relies,  do  not  sustain  the  master's  ruling. 

This  complainant,  being  neither  party  nor 
privy,  is  not  concluded  by  said  conditional  judg- 
ment. Adnme  v.  Barnes.  17  Mass.,  368;  Hunt 
V.  Haren,  62  N.  H.,  162;  Hall  v.  Hall,  46  N. 
H.,  240,  248,  244;  Warren  v.  Cochran,  7  Foster 
(N.  H.),  839;  Leonai-dv.  Bryant,  11  Met.,  870, 
378;  Campbell  v.  HaU,  16  N.  Y.,  B76. 

The  subject-matter  in  this  suit  was  drawnUn 
question,  within  tbe  issue  of  the  former  pro- 
ceeding in  Vermont,  which  terminated  in  a 
regular  decree  or  Judgment  on  the  merits,  so 
that  the  whole  question  involved  in  this  suit  to 
redeem  might  have  been  determined.  Bigelow 
V.  Winmr,  1  Gray,  299, 802;  Am(M  v.  Arrwid, 
17  Pick.,  4.  18. 

The  liti^tion  in  Vermont  was  between  the 
same  parties  litigating  in  the  same  right  or  ca- 
pacity as  in  this  suit  to  redeem,  and  the  court 
had  jurisdiction  to  hear  and  decide  on  the 
whole  matter. 

The  fact  that  complainant,  during  the  con- 
tinuance of  this  proceeding,  had  purchased  a 
second  mortgage  of  the  land  in  Massachusetts, 
subject  to  re^Hmdent's  mortgage,  would  ha've 
been  no  defense  to  said  suit,  the  rights  under 
said  second  mortgage  being  not  in  issue.  Ger- 
rishv.  Black,  122  Mass.,  76,  78,  79. 

The  complainant  being  neither  party  nor 
privy  in  his  present  right  or  capacity,  to  said 
Judgment,  can  impeach  said  mortgages  collater- 
ally in  this  suit  for  fraod.  Dawns  v.  Fuller,  3 
Met.,  185;  Leonard  v.  Bryant,  11  Met.,  872; 
Oreene  v.  Greene,  2  Gray,  861,  ^.Warren  v. 
Cochran,  7  Foster  (N.  H.),  839. 

The  respondent  having  now  become  absolute 
owner  of  the  land  in  Vermont  by  reason  of  said 
decree  of  foreclosure,  must  allow  its  value  as 
payment  pro  ta?ito  on  said  mortgage.  Hedge 
V.  Holmes.  10  Pick.,  880;  George  v.  Wood,  11 
Allen,  41. 

Mr.  A.  Potter,  for  defendant: 

The  decree  of  the  Court  of  Chanceiy  in  Ver- 


Nora— ^  Judotnent  eonslUtUea  an  absolute  bar  to 
t  KibBcqQeat  actloD.  but  if  the  subsequent  action 
be  npoQ  a  different  claim  or  detnaod,  the  prior 
Judtnneut  Is  on  estoppel  oolf  as  to  matters  In  Issue 
on  points  controverted  in  the  oriirinal  action.  Crom- 
««ilT.8aeOountrtMU.S.,361(XZIV..Law.ed.,  196); 
Davta  V.  Browii.M&.  S.,«»  (XXIT.,  Law.  ed..  SOU- 
KiSlL 


To  constitute  an  estoppel  by  judgment,  four  con- 
ditions must  exist,  viz.:  there  must  be  an  identity 
of  the  cause  of  action,  of  the  parties,  of  the  char- 
acter In  which  they  sue,  and  of  tbe  thing  in  contro- 
Teisy.  Smith  v.  Turner,  1  Hughes,  878;  Blackwell 
T.  DibrclL  17  Am.  L.  Bev..  616. 
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mont,  is  conclusive  between  theparties,  not  only 
as  to  the  amount  due  upon  the  Wiley  mortgage, 
but  apon  all  questions  raised  or  which  might 
have  Deen  raised  and  determined  in  that  suit. 
Sparhawk  v.  Willi,  5  Gray,  423,  and  cases  cited. 

The  judgment  of  the  Superior  Court  of  Berk- 
shire County,  iu  the  case  of  this  defendant 
against  Peter  Dooley  to  foreclose  the  Wiley 
mortgage,  was  conclusive  against  this  orator  as 
to  the  amount  due.  Sunt  v.  Hunt,  17  Pick., 
tl9;  Sticeiuv.  Miner,  5  Gray,  429,  n. 

The  Court  of  Chancery  in  Vermont  having 
jurisdiction  of  the  parties,  had  power  to  make 
the  decree,  and  upon  failure  of  Dooley  to  com- 
ply with  that  decree,  he  is  now  barred  of  ail 
right  of  redemption  in  Massachusetts.  Spurr 
v.  Scorille,  3  Cuah.,  578,  and  cases  cited;  Jack- 
ton'v.  Petrk,  10  Ves.  Jr.,  164;  Lowry\.  Fulton, 
9  Simons,  104;  Lord  Cranstown  t.  Jokruton,  3 
Ves.  Jr.,  170. 

Deveiutt  J.,  delivered  the  opinion  of  the 
court: 

In  1869  Peter  Dooley  gave  to  one  Wiley  and 
others  a  mortgage  on  certain  lands  in  this  Stnic 
and  in  the  State  of  Vermout,  the  condition  of 
which  was  the  payment  of  certain  notes  made 
by  him.  Of  this  mortgage  Potter,  the  defend- 
ant, became  the  assignee  m  1876.  In  1871  said 
Peter  Doolev  gave  a  second  mortgage,  which 
was  on  the  Massachusetts  land,  to  one  I^kiwurds, 
who  assigned  the  same  to  the  plaintiff,  John 
T.  Dooley,  by  deed  dated  Nov.  SO,  1878,  and 
recorded  Feb.  8,  1879.  Previous  to  this  assign- 
ment, the  defendant,  as  assignee  of  the  first 
mortgage,  had  brought,  in  1876,  a  writ  of  entry 
against  Peter  Doolev,  the  mortmigor,  to  fore- 
close his  equity  in  the  land  in  Massachusetts, 
had  obtained  conditional  judgment  thereon,  and 
was  put  into  possession  thereunder  June  29, 
1877. 

In  1876,  after  the  assignment  to  him  of  the 
first  mortgage,  the  defendant  brought  a  bill  in 
eriuitT  in  Vermont  against  Peter  Dooley,  to 
foreclose  his  right  of  redemption  of  the  lands 
in  that  State,  and  in  Dec.,  1878,  obtained  a  de- 
cree which  would  become  absolute  in  Dec, 
1879,  upon  failure  then  to  pay  the  notes  which 
the  mortgage  was  given  to  secure.  In  Novem- 
ber, 1879,  the  defendant  brought  another  bill  in 
Vermont  to  foreclose  the  equity  imder  the  same 
mortgage  to  redeem  the  Vermont  lands  against 
the  ))reaent  plaintiff,  setting  forth  the  decree 
rendered  against  Peter  Dooley,  and  alleging  that 
John  T.  Dooley  claimed  some  interest  in  the 
land  by  virtue  of  a  deed  made  to  him  by  Peter 
Dooley  in  1872.  In  that  suit  It  appeai^ed  that 
such  a  deed  had  aclually  been  madetoJohn  T. 
in  1872,  but  had  not  been  recorded  until  after 
the  decree  against  Peter  Dooley,  before  stated, 
was  rendered.  It  was,  therefore,  held  that  the 
decree  against  Peter  Dooley  was  binding  upon 
John  T..  and  in  Dec.,  1883,  a  conditional  de- 
cree was  thereupon  rendered  against  John  T., 
founded  upon  the  former  decree  against  Peter. 
This  decree  has  now  become  absolute  by  the 
failure  to  |my  the  sum  fouud  due  for  the  re- 
demption of  the  lands  in  Vermont  within  the 
time  named. 

The  Mil  in  the  case  at  bar  was  brought  ia 
1879  by  the  plaintiff  as  assignee  of  the  second 
mortgage  to  redeem  the  lands  in  Massachusetts 
from  the  first  mortgage.  At  the  hearing  before 
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the  master,  the  plaintiflF  offered  to  prove  that 
there  was  nothing  whatever  due  on  the  notes, 
and  that  th^  had  been  fraudulently  obtained, 
which  was  known  to  defendant  at  Uie  time  the 
conditfonaljudgment  was  rendered  in  Massa- 
I  chusetts.   He  further  contended  that  he  was 
not  bound  by  the  decree  in  Vermont  as  settling 
:  OS  against  him  the  amount  then  due  on  the 
:  mortgage,  as  he  was  not  then  allowed  to  show  it; 
{  because  it  was  then  held  that  he  was  bound  by 
j  the  decree  against  Peter  Doolev  (his  deed  from 
I  Peter  not  having  been  recorded  when  the  de- 
;  cree  against  Peter  was  rendered),  so  far  as  the 
j  Vermont  lands  were  concerned.   He  further 
!  contended  that  in  any  computation  of  the  ac- 
I  count  on  the  mortgage  notes  in  this  State,  he 
I  was  entitled  to  have  deducted  therefrom  the 
,  value  of  the  lands  in  Vermont  embraced  in  the 
I  mortgage,  which  lands  defendant  had  obtained 
I  by  the  decree  of  foreclosure  then  made,  which 
I  decree  had  now  become  absolute. 

For  the  purposes  of  the  heuing,  the  master 
I  ruled: 

'  1.  That  the  conditional  judgment  heretofore 
rendered  in  this  State  upon  tiie  writ  of  entry 

j  brought  by  defendant  against  Peter  Dooley, 

;  wai  conclusive  against  the  plaintiff  as  to  the 
amount  then  due  on  the  mortgage. 

I  2,  That  the  plaintiff  was  further  concluded 
as  to  the  amount  due  on  such  mortgage  by  the 
decree  in  Vermont,  rendered  in  the  suit  to 
which  he  was  a  party,  and  that  neither  this  de- 
cree nor  the  judgment  could  be  impeached  in 
the  manner  proposed  by  the  plaintiff. 

8.  That  the  v.ilue  of  the  land  in  Vermont 
could  not  be  deducted  from  the  amount  now 

^  due  on  the  mortgage. 

These  questions  may  perhaps  be  convenlent- 

',  ly  disposed  of  in  their  order. 

The  writ  of  entry  was  brought  against  the  mort- 

Sgor  after  he  bad  made  the  second  mortgage  on 
i  land  in  this  State.    It  is  not  suggested  that 
I  the  second  mortgagee,  whose  rights  the  plaintiff 
'  has,  was  a  party  to  it  or  had  notice  of  it.  The 
I  foreclosure  andredemption  of  mortgages  is  regu- 
lated by  statute.  Foreclosure  is  worked  by  three 
I  years'  possession, and  the  possession  for  that  pur- 
pose may  be  attained  by  a  writ  of  entry  or  by  en- 
try in  pais.  Uuder  a  writ  of  entry,  the  amount 
due  on  the  mortgage  is  ascertained  by  the  court, 
and  the  judgment  is  conditioual,  that  If  the 
amount  due  on  the  mortgage  is  not  paid 
within  a  certain  time,  the  plaintiff  shall  have 
poBseasion.  After  possession  obtained  in  either 
mode,  the  right  of  redemption  continues  for 
three  years,  and  after  that  time  the  foreclosure 
becomes  absolute.    It  may  be  that  possession 
acquired  by  action  is  under  the  statute  as  con- 
clusive upon  every  right  of  redemption  as  pos- 
session acquired  by  ratiy  ia  pait.  BoHbin*  t. 
Rice.,  7  Gray,  302. 

The  action  may  be  brought  bv  statute  against 
whoever  is  tenant  of  the  freehold. 

But  the  question  whether  the  finding  of  the 
amount  to  be  paid  to  redeem  is  conclusive  upon 
a  prior  purchaser  from  the  mortgagor  not  a 
party  to  the  action  is  a  very  different  one  from 
whether  the  possession  obtained  under  the  judg- 
ment is  a  poHGS^on  against  him. 

The  action  may  be  brought  by  statute  against 
whoever  is  tenant  of  the  freehold,  and  though 
he  be  such  only  by  disseisin  at  the  election  of 
the  mortgagee,andalthough|>08se8ston  acquired 
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ia  nich  action  may  limit  tlie  time  within  which 
the  owner  of  the  equity  ma^  redeem  as  posses- 
aion  acquired  by  an  entry  in  paia  would,  that 
u^on  cannot  fix  the  amount  he  must  pay  to 
reideem.  He  is  a  straneer  to  the  action  and 
mar  have  no  notice  of  It  and  has  no  right  to 
be  beard  in  it  and  to  hold  him  concluded  by  It 
to  the  amount  of  the  incumbrance  upon  nis 
land  is  against  first  principles.  It  makes  no  dif - 
ference  ttiat  the  action  ia  against  the  mortgagor 
and  oririnal  debtor,  if  the  owner  ia  concluded 
wlien  the  action  is  against  the  mortgagor,  he 
must  be  when  it  is  against  a  mere  disseisor. 
There  ia  no  authority  for  holding  that  a  pur- 
chaser of  the  equity  of  redemption  is  concluded 
ia  a  bill  by  him  to  redeem,  by  the  amount  of 
the  conditioiial  judgment  in  an  action  agnhut 
the  mortgagor  after  he  had  conveyed  his  equity. 
Sparkawk  r.  WiU»,  5  Gray,  4S3,  decided  that 
the  judgment  is  conclusive  as  to  the  amount 
between  the  parties  to  it.  Stevens  v.  Minor,  5 
Orav,  429,  ia  a  more  reliable  authority.  See, 
Millar  v.  Stevens.  1  Cush.,  482. 

1.  The  case  is  reported  only  in  a  note  to  Spar- 
hawk  T  WUls,  ubi  supra.  No  opinion  was 
jriven  therein  and  it  do^  not  appear  whether 
ue  assignment  to  the  plaintiff  was  made  be- 
fore or  after  the  action  brought  against  the 
party  under  whom  he  claimed. 

In  the  case  of  Minor  v.  Stevens,  1  Cush.,  482, 
It  did  appear  that  the  defendant,  Eiisi^  D. 
Steves,  received  his  assignment  from  J.  C. 
Steveiu,  previous  to  the  action  brought  against 
the  latter.  The  case  was  decided  against  En- 
sign D.  Stevens  on  a  distinct  ground,  and  the 
qaestion  now  before  us  was  not  passed  upon, 
(wl  the  opinion  given  by  Mr.  Justice  Wilde 
coatains  a  strong  intimation  that  the  judgment 
was  not  binding  on  Ensign  D.  Stevens  as  he 
had  received  his  assignment  before  the  action 
brought  against  his  grantor.  If  by  Stevens  v. 
Miaor.ubfsi^ra,  it  was  intended  to  hold  oiher- 
vise,  It  is  certainly  strange  that  the  case  was 
not  legularly  reported  and  a  statement  thereof 
made  which  would  have  shown  that  this  point 
was  involved.  For  other  cases  in  regard  to 
the  effect  of  a  writ  of  entrj'  for  foreclosure, 
teeKeeth  v.  Siean,  11  Mass.,  316;  Hunt  v. 
Bant,  17  Pick. ,  18;  S&elton  v.  Athiiis.  22  Pick. , 
71;  Whe^arightv.  Freeman,  12  Met.,  154. 

We  are  brought  therefore  to  the  result  that 
whether  or  not  possession  obtained  upon  a  writ 
of  poesessioa  on  a  conditional  judgment  in  a 
writ  of  entry  against  a  mortgagor  in  possession 
who  had  conveyed  his  equity  before  the  com- 
mencement of  the  action  may  be  sufficient  to 
work  a  foreclosure  against  the  prior  purchaser 
at  the  ecjuity,  the  judgment  is  not  evidence 
against  him  in  a  suit  by  him  to  redeem  unless 
as  Aawing  the  fact  of  possession  taken. 

2.  The  question  as  to  the  condudveness  of 
Ute  decree  in  the  second  bill  in  equity  in  Yer- 
tnmt,  so  far  as  it  determined  the  amount  then 
dae  on  the  mortgage,  presents  quite  a  different 
iaqoiry.  The  suits  in  Vermont  related  to  lands 
in  another  State,  but  the  terms  and  conditions 
were  the  same  upon  which  they  were  condition* 
»Uy  transferred,  and  they  were  included  in  the 
nme  mortgage.  The  defendant  contends,  that 
ttie  quetrtion  involved  in  the  suit  in  Vermont 
was  the  same  as  that  here  in  issue,  viz.:  what 
waa  the  amount  due  on  the  mortgage,  and  was 
it  settled  there,  as  it  would  have  been  under  the 


general  [nrtnciptes  which  apply     the  law  of 
contracts;  that  if  there  were  deductions  as  from 
profits  in  Massachusetts,  or  for  any  other  rea- 
son, by  which  the  mortgage  was  reduced,  it 
was  the  duty  of  the  Vermont  courts  to  have 
noticed  and  allowed  for  them  as  if  payment 
had  there  been  made;  that  there  is  no  distinction 
between  contracts  purely  personal  and  those 
which  may  impose  a  charge  upon  real  estate; 
when  rights  to  the  real  estate  depend  upon  a 
contract  the  obligation  of  which  may  have  been 
wholly  or  partially  discharged  by  the  laws  of 
!  another  (State  not  purely  local  such  as  the  in- 
i  solvent  laws),  such  discharge  should  be  recog- 
nized by  the  tribunals  of  the  State  where  the 
]  land  against  which  a  remedy  is  sought,  is  situat- 
ed. Ete  further  contended  that  certainly  in  tiie 
.  absence  of  any  evidence  that  the  law  in  Vermont 
I  was  different  from  that  in  Massachusetts,  or 
I  that,  in  making  its  computation  of  the  amount 
which  the  plamtiff  (who  was  in  that  suit  de- 
I  fendant)  should  pay  in  order  to  prevent  the 
I  foreclosure  of  his  right  in  equity  in  Vermont, 
the  court  in  that  State  had  passed  upon  and 
erroneously  decided  any  law  of  Massachusetts, 
it  must  be  held  that  the  judgment  there  ren- 
dered is  conclusive  against  the  plaintiff  as  to  the 
amount  then  due  from  him  upon  the  mortgage, 
in  any  subsequent  action,  both  parties  being 
here  the  same  as  those  in  Vermont.   This  con- 
tentiou  requires  us  to  act  as  in  the  case  of  two 
distinct  tracts  of  land  in  which  the  plaintiff  had 
title  as  in  the  present  case,  that  both  were  situat- 
ed in  Massachusetts,  and  that  two  suits  similar 
[  to  those  brought  in  Vermont  had  been  brought 
I  in  Massachusetts.  Assuming  the  contention  of 
j  the  defendant,  without  accepting  it,  it  by  no 
I  means  establishes  his  position  that  the  amount 
I  found  due  and  necessary  to  be  paid  in  order 
I  to  relieve  one  tract  from  foreclosure,  is  con- 
clusive evidence  of  the  amount  necessary  to 
I  be  paid  in  order  to  relieve  another  therefrom.  liF 
j  a  mortgagor  should  bring  an  action  against  the 
!  assignee  of  a  mortgage  of  two  distinct  tracts  of 
I  land  in  Massachusetts,  included  in  the  same 
j  mortgage,  but  situated  in  different  counties. 
I  for  the  possession  of  one  of  these  tracts,  and  to 
foreclose  the  equity  in  the  same,  and  conditional 
judgment  were  rendered  against  the  assignee 
for  the  full  amount  of  the  mortgage  notes  upon 
the  ground  that,  in  a  former  pro«»eding  refer- 
ring to  the  same  tract,  it  had  been  adjudged  as 
agamst  the  assi.gnor  that  this  amount  was  due 
and  that  the  assignee  had  taken  his  title  after 
such  adjudication,  it  is  not  eas^  to  see  that 
when  a  subsequent  writ  of  entry  is  brought  for 
the  second  tract,  the  title  to  which  hud  been 
assigned  previous  to  any  adjudication  wfainst 
the  assignor,  there  is  any  reason  why  the  as- 
signee should  be  affected  by  any  judgment 
which  applied  only  to  the  first  tract. 

If  an  action  were  brought  for  two  tracts  of 
land  included  in  the  same  mortgage,  an  estop- 
pel  in  regard  to  the  amount  due,  which  might 
apply  as  to  one  could  not  apply  as  to  the  other, 
where  title  to  that  was  taken  under  different  cir- 
cumstances, and  the  decree  would  be  moulded 
accordingly.  It  cannot  t>e  made  to  do  so 
bringing  actions  for  the  two  tracts  consecutive- 
ly instead  of  including^  them  in  a  single  action. 
Even  if  in  the  first  action  a  recital  that  so  much 
is  due  which  the  plaintiff  is  bound  to  pay 
or  to  have  his  equity  foreclosed,  is  not  an 
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adjudication.  The  finding  aa  to  the  amount  due 
IsQmited  to  the  caae,  and  is  collateral  to  thein- 
quiry  whether  there  siiall  be  a  foreclosure,  and 
determines  on  what  terms  the  tenant  shall  re- 
deem the  tract  demanded,  and  extends  no  fur- 
ther than  that. 

The  suit  for  the  second  tract  of  land  is  not 
one  for  the  same  cause  of  action  as  the  first. 
The  previous  suit  is.  therefore,  not  an  absolute 
bar.  That  there  is  a  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against 
the  faosecution  of  the  same  claim  or  demand, 
and  its  effect  as  an  estoppel  in  another  action 
between  the  same  parties  upon  a  different  claim 
or  cause  of  action  is  well  established.  In  the 
latter  case  the  estoppel  operates  only  as  to  the 
matters  in  issue  or  points  controrerted,  on  which 
the  judgment  was  rendered,  and  the  inquiry 
must  always  be  what  was  actually  litigated  and 
determined  in  the  original  action.  That.in  the 
case  we  are  supposing,  which  is  actually  deter- 
mined in  the  suit  as  to  the  first  tract  is,  that  as 
to  that  tract  the  tenant  is  bound  b^  the  decision 
rendered  in  relation  thereto  previous  to  his  at- 
taining his  title  against  his  grantor.  It  is  only 
Incidental  to  that,  that  the  amount  due  on  the 
mortgage  is  determined  by  the  former  decree 
and  only  ao  far  as  the  lirst  piece  of  land  is  con- 
cerned. The  plaintiff  in  this  case  was  the 
assignee  of  the  equity  in  the  lands  in  Vermont 
when  suit  was  brought  against  him  to  foreclose 
the  mortgage  on  the  lands  in  that  Btate.  It  was 
later  that  he  became  assignee  of  the  second 
mortgage  on  ttie  lands  in  Massachusetts,  by 
virtue  of  which  he  now  seeks  to  redeem  the 
first  mortgage.  The  Vermont  court  did  not 
undertake  to  decide  what  was  due  upon  the 
mortgage  by  the  general  principle  of  contracta. 
The  question  before  it  was  as  to  the  f(»eclosure 
of  the  equity  owned  by  the  plaintiff,  and  as  to 
the  amount  tie  should  pay  for  the  redemption  of 
the  same  in  the  circumstances  in  which  he 
stood.  Before  the  bill  against  Peter  Dooley 
was  brought,  John  T.  had  become  the  assignee 
of  his  rights  to  theland  in  Vermontns  mortgagor, 
but  haa  failed  to  record  hie  deed,  and  judgment 
had  been  recorded  against  Peter.  It  was  held 
that  John  T.  was  bound  by  the  decree  against 
Peter,  and  in  onler  to  redeem  theVermcmt  lands 
he  must  pay  the  amount  then  found  due,  and  a 
decree  wasentered  against  him  based  on  tlie  for- 
mer decree.  He  was  not  permitted  to  show  tliat 
nothing  was  due  on  the  mortgage  because  he 
was  bound  by  a  decree  which  wotUd  not  per- 
mit his  grantor  to  show  it.  While  the  decree 
recites  that  so  much  is  due  on  the  mortgage 
notes,  its  meaning  obviously  is,  that  so  much  is 
due  if  the  defendant  desired  to  redeem  the 
mortgage  on  the  parcel  of  land  the  equity  in 
which  was  sought  to  be  foreclosed.  It  is  to 
^ve  it  too  broad  an  interpretation  to  hold  that 
It  decides  that  under  all  circumstances  this 
amount  may  be  demanded  on  the  mortgage 
against  the  then  defendant.  The  plaintiff, 
John  T.  Dooley,  was  not  the  signer  of  the 
notes.  He  was  under  no  obligation  to  pay 
them  even  if  they  were  due.  There  was  no 
adjudication  that  he  owed  the  sum  foimd  due, 
unless  he  sought  to  redeem  and  as  a  condition 
of  his  redemption  of  the  tract  then  in  question. 

The  earlier  decision  against  Peter  Dooley 
had  no  relation  to  the  Massachusetts  lands,  nor 
has  the  reason  why  John  T.  Dooley  was  bound 
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by  it  so  far  as  the  land  in  Vermcmt  was  con- 
cerned any  application  to  the  mortgage  secnri- 
so  far  as  it  affects  the  Massachusetts  land. 
When  John  T.  Dooley  undertakes  to  redeem 
the  Massachusetts  land,  a  suit  in  Vermont  in 
which  the  amount  due  on  the  mortgage  was  de- 
termined only  because  of  the  relatfon  in  wtiidi 
he  stood  as  to  those  lands,  should  not  have  ef- 
fected him.  It  seems  even  more  clear  that  if 
should  not  when  he  brings  a  suit  against  tht 
assignee  of  the  first  mortgage  on  both  the  lande 
in  Massachusetts  and  Vermont  as  the  holder  os 
the  second  mortgage  which  is  on  the  Massachu- 
setts lands  only.  The  plaintiff  was  not  the 
holder  of  the  second  mortgage  on  the  Massa- 
chusetts lands  when  the  first  suit  in  Vermont  was 
brought  against  Peter.  The  holder  of  it  was  not 
and  could  not  hare  been  made  a  party  to  it, 
nor  should  he  be  in  any  way  affected  by  it. 
Whatever  might  be  the  effect  of  the  second  suit 
in  Vermont  on  the  plaintiff  as  the  owner  of 
lands  in  that  Btate  it  should  not  affect  him  as  a 
subsequent  assignee  from  a  second  mortgagee 
who  haA  no  relation  to  the  first  suit,  whtcm  suit 
in  no  way  affected  lands  in  which  such  mort- 
gagee was  interested.  The  object  of  the  pro- 
ceeding in  Vermont  (the  second  suit)  was  to 
foreclose  the  equity  which  the  plaintiff  had  aa. 
grantee  of  Peter  to  redeem  the  first  mortgage 
so  far  as  the  lands  in  Vermont  were  concerned. 
Had  the  plaintiff,  John  T.  Dooley,  attempted  tO' 
oppose  this  foreclosure  on  the  ground  that  even 
if  he  was  bound  by  that  which  bound  Peter  so 
far  as  the  first  mortgage  was  concerned,  he 
had  a  title  from  a  second  mortgagee  of  the  Mas- 
sachusetts lands,  who  was  not  bound  by  the 
first  suit  against  Peter  as  he  had  previously  re- 
ceived title  from  Peter  and  had  been  in  no 
way  a  party  to  that  suit,  he  would  have  pre- 
sented a  defense  entir^  irrelevant  uid  one 
which  the  court  in  Vermont  would  not  have 
recognized.  The  reason  why  a  prior  judgment 
between  the  same  parties  is  conclusive  in  a  sec- 
ond proceeding.  Is  because  each  had  bad  full 
opportunity  to  maintain  his  defense  or  establish 
hts  claim.  A  prior  judgment  between  parties 
cannot  be  binding  in  a  subsequent  proceeding 
unless  it  has  been  possible  to  put  in  issue  there- 
in the  same  alleged  claim  or  the  same  defense, 
as  in  the  subsequent  proceeding.  If  this  pro- 
ceeding were  by  Wiley  (the  second  mortgagee) 
it  certainly  would  not  be  contended  that  he 
could  be  affected  by  the  Vermont  judgment. 

Even  if  John  T.  held  the  Wiley  title  as  second 
mortgagee  in  Massachusetts  when  the  second 
Vermont  judgment  was  rendered,  he  should  not 
be  affected  thereby,  as,  so  far  as  that  was  con- 
cerned he  coubl  not  have  had  his  rights  adju- 
dicated. When  the  substantive  question  was. 
as  to  the  terms  upon  which  he  should  redeem 
one  parcel  of  land  he  could  not  have  it  decided 
upon  what  terms  he  should  redeem  as  to  which 
an  entirely  different  state  of  facts  existed. 

A  majority  of  the  court  are.  therefore,  of  the 
opinion  that  the  judgment  in  Vermont  as  to  the 
sum  due  on  the  mortgage  and  which  plaintiff 
must  pay  to  redeem  the  lands  there  situate,  was- 
not  condusive  evidence  of  the  sum  then  due 
and  which  would  be  payable  in  order  (o  redeem 
the  Massachusetts  lands,  and  that  the  plaintiff 
may  show,  if  he  can,  that  there  is  nothing  due 
upon  the  mortga^  notes. 

8.  The  remauung  question  will  require  but 
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brief  disciusloti.  It  has  lone  been  the  law  of 
Hassachtuetts  that  when  a  debt  is  secured  by 
mortgage  on  two  tracts  ot  kmds,  and  the  man- 
gageeeotere  upon  one  forcondition  broken  and 
proceeds  to  foreclosure,  he  is  deemed  to  have 
tduD  it  in  paymrat,  and  if  the  value  of  the  land 
equ^or  exceeds  Uie  debt,  the  debt  ia  exlin- 
guiahed  and  the  other  tract  is  relieved  of  the  in- 
cumbrance. If  it  fails  to  liquidate  the  debt  en- 
tirely it  inures  by  way  of  payment  pro  tanto, 
uid  the  other  tract  is  to  that  extent  relieved. 
XewaU  T.  WrwM,  8  Mass.,  160;  Amory  t. 
FairbanJa,  8  Mass.,  562;  Hedge  v.  Holmes,  10 
Pick.,  380:  Qet^  t.  Wood,  11  Alien,  41.  It  can- 
not make  any  difference  that  the  tract  of 
land,  of  which  the  defendant  now  has  full 
ownership  by  the  expiration  of  the  plaintiff's 
rig^it  to  redeem,  is  in  the  State  of  Vermont.  To 
tw  extent  <»F  its  value  (over  and  above  the  l^al 
costs  for  which  tlie  jnesent  defendant  recovered 
judgment,  if  these  nave  not  been  otherwise  col- 
lected) the  debt  which  the  defendant  holds  has 
been  paid.  Any  other  result  would  involve  the 
injostice  of  compelling  the  plaintiff,  if  be  shall ' 
redeem,  to  pa^  uie  same  debt  to  the  extent  of 
that  value  twice. 

BKfptiom  to  mofter^a  report  tustaiTud,  and  re- 
port  reeommUted, 


JonathanR.  GAY  et  (d.,  PlffH., 

V. 

C.  M.  RAYMOND 

Where,  before  the  Act  of  1886,  oh.  59,  a 
diseluu*^  in  insolveney  was  relied  on  as 
a  bar  to  an  action  on  a  demand,  secured 
by  attachment  made  before  the  proceed- 
ings in  insolvency  had  been  instituted ; 
tbe  plaintiff  might  have  a  special  Jadv- 
meat  and  an  execution  against  the  i»- 
tacbed  property  only.  Saehjadflrment  ia 
final. and  the  court ooold  not,  ata subse- 
fiomt  term,  allow  a  judgment  and  eieou- 
tion  for  the  residue. 


(Snffolk- 


-Declded  September  8,  1686.) 


CONTRACT  upon  four  promissory  notes, 
each  for  #250,  mnde  by  the  defendnnts,  pay- 
iWe  to  the  order  of  the  plaintiffs.  Writ  dated 
Sqitember  80,  1881 ,  returnable  at  the  January 
Tenn  of  the  Superior  Court,  1883.  Another 
actfoQ  between  the  same  parties  had  been  en- 
tered in  tbe  same  court,  at  the  October  Term, 
1(181,  ID  which  the  plaintiffa  bad  attached  cer- 
tain personal  property.  A  second  attachment 
of  tli^  same  property  was  made  on  the  writ  in 
this  action  More  than  four  months  after  these 
•ttadiments,  the  defendants  filed  a  petition  in 
fnsolvency,  whereon  a  warrant  issued  against 
Ibdr  eMate,  publication  was  dulj  made,  and 
the  insolvency  proceedings  are  poiding. 

In  both  actions  the  answer  was  a  general  de- 
nisL  Both  were  sent  to  an  auditor,  who,  at  the 
JiilyTerm,  1883,  reported  in  each  in  favor  of 
the  plaintiffs.  Thence  the  actions  were  con- 
Unued  to  ttie  October  Term,  and  on  October4, 
1888,  the  defendants  were  defaulted  in  both.  ' 
On  October  lO,  1888,  the  plaintiffs  made  a  mo- , 
tion  in  both  actions,  suggesting  tbe  insolvency 
poceedings,  and  "  That,  by  virtue  of  the  wnt 
ffi  said  action,  the  plaintiffs,  more  than  four , 


months  prior,"  etc. procured  the  defendants' 
property  to  he  attached,  which  attachment  has 
not  been  disBolved;  wherefore,  plalntlih  move 
that  judgment  be  entered  on  said  default  against 
the  property  so  attached  as  aforesaid,"  which 
motion  the  court  allowed- 

The  clerk,  thereupon,  made  an  entry  on  the 
docket  in  each  case:  "  Special  judgment  v. 
property  attached  on  writ  on  mo.  On  Octo- 
ber 12,  executions  were  issued  in  both  actions; 
the  one  in  the  prior  action  recited  entry  of  judg- 
ment for  pUOntiff  for  t668.64  debt,  and  $100.  Iff 
costs;  the  one  In  this  action  recited  entry  of 
judgment  for  plaintiffs  for  $1,185.W  debt,  and 
$38.97  costs.  Each  execution  contained  the 
further  recital,  "Which  sums  are  to  be  levied 
only  on  the  goods,  chattels  and  lands  of  de- 
fendants, attached  on  the  plainUfls'  writ,  as  to 
us  impears  of  record;"  and  the  direction  to  levy 
was  limited  to  the  goods,  chattels  or  lands,  "At- 
tactied  on  the  writ  In  this  action,  and  not  oth- 
erwise." The  property  had  been  properly  sold 
on  7M*M  process,  and  tbe  proceeds  levied  on  by 
force  of  said  executions,  which  were  returned 
into  court  January  1, 1884,  the  former  satisfied 
in  full,  and  the  latter  satisfied  In  the  sum  of 
$878.40,  leaving  $786  66  due  and  unpaid. 

There  was  no  motion  for  continuance  to 
await  the  residt  of  the  insolvency  proceedings, 
nor  did  the  court  order  such  continuance. 

On  December  21, 1888,  the  court,  by  general 
order,  rendered  judgment  "  On  all  defaults, 
nonsuits,  verdicts,  etc. ,  where  judgment  has  not 
already  been  entered,"  and  "that^l  actions  not 
reserved  and  not  acted  on,  stand  continued." 

At  the  return  of  the  latter  execution,  tlie 
plaintiffs' attorneys  signed  an  indorsement  there- 
on: "  This  execution  has  been  satisfied  in  the 
sum  of  three  faimdred  seventy-eight  -,Vo  (dol- 
lars), and  no  more,  and  an  execution  (for  the 
balance)  on  the  general  judgment  is  requested. " 
But  the  clerk  reused  to  is^e  any  furuer  proc- 
ess. 

At  the  January  Term,  1884,  the  plaintiffB 
made  succmslvely  four  motions,  on  due  notice 
to  the  defendants,  who  appeared  and  objected 
to  the  allowance  thereof.  These  four  motions 
were  disallowed,  and  ruled,  as  matter  of  law, 
that  the  court  had  no  authority  to  allow  any  of 
them;  that  one  judgment  having  been  entered, 
no  other  could  be  entered  in  the  action ;  that  no 
further  process  could  be  issued  on  tbe  judgment 
entered;  and  that  said  judsnnent  could  "not  be 
amended  at  this  Term."  The  plaintifts  alleged 
exceptions. 

Mitara.  H.  J.  Bimrdman  AS.  H.  Tyngf, 

for  plaintiffs: 

An  attachment  lien  is  not  extinguished  by  in- 
solvency proceedings.  Pub.  Stat.,  c.  167,  %  46; 
Davenport  v.  Tilton,  10  Met.,  826. 

Where  defendant  has  secured  and  pleaded  his 
discharge,  resort  must  sometimes  be  bad  to  a 
special  judgment  and  a  limited  execution.  Batea 
V.  Tappan.  99  Mass.,  376;  Johiiaon  v.  (JvlUm,  116 
Mass.  392;  see,  Sullingav.Gnnn,  181  Mass.,  479. 

The  special  judgment  lacks  the  essential  qual- 
ity of  concluding  others  than  tbe  parties.  Freem. 
Judg.,  8d  ed.,  657,      606,  607  a. 

It  is  simply  process  in  the  form  of  a  judgment 
to  enforce  the  lien.  Biunp,  Bkcy.,  lOthed.,614. 

The  insolvency  laws  apply  equally  to  "all 
liens.  Peek  v.  JenneM,  7  How.,  612  (XU.,  lAW. 
ed,.  841.) 
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The  lieu  is  a  right  in  addition  to  his  other 
rights  and  not  a  substitute  for  them.  Herman, 
Exec.,  380  and  noU  2;  In  Re  Nounnan,  6  N. 
B.  R.,  679. 

It  bv  its  enforcement,  his  claims  be  not  fully 
satisfied  he  may  pursue  his  other  remedies  in- 
■cludtng  proof  against  insolvent's  estate.  Ex  parte 
D'Obree.  8  Ves.,  Jr.,  82;  In  Be  Brand,  3  N.  B. 
R.,  aai;  Morris  v.  Bnggs,  3  Oush.,  843. 

The  right  to  enforce  the  attachment  Uen  must, 
unless  deferred  by  statute,  accrue  as  soon  aa  its 
age  and  validity  are  determined,  the  first  by  in- 
spection of  the  record,  the  latter  by  default. 
Cooli(lger\.  Gary,  14  Mass.,  115;  Pub,  Stat.,  ch. 
171,  t5  3;  ch.  167,  §  45;  and  the  only  statute  de- 
ferring the  right  is  Pub.  Stat.,  ch.  171,  ^  1,  lim- 
iting the  period  at  which  judgment  may  be  en- 
tertS  that  the  creditor  may  prove  the  claim  at 
tlie  third  meeting.  Pub.  Stat,  ch.  157,  g  103. 

A  general  Judgment  would  deprive  plaintiffs 
of  their  right  so  to  prove  the  balance.  Faxon  v. 
Baxter,  11  Cash.,  85;  Zfmmsry.  SoMeehauf,  115 
Mass.,  63. 

The  special  judgment  was  final  only  to  so 
much  as  might  be  satisfied  thereunder.  Boyc« 
V.  Wheeler,  133  Mass.,  554;  Thompson  v.  Dean, 
7  Wall.,  342  (XIX.,  Law.  ed.,  94);  1  Kent, 
Com.,  12th  ed.,  299,  316. 

Plaintiffs  should  not  be  deprived  of  further 
remedies.  Cammonwealth  v.  Pejepacut  Propra.  7 
Mass.,  414;  Batehetder  v.  Putmm,  18  N.  B.  R, 
404. 

The  court  has  authority  to  amend  or  extend 
the  temporary  record;  Parsons  v.  MeMasters,  6 
Dane,  Abr.,  279;  BlaneJiardy.  Ferdinand,  132 
Mass.,  369;  <hwle}i  v.  McLaughlin,  138  Mass., 
and  this,  too,  after  the  Term;  Freem.  Judg., 
3d  ed.,  sec.  88;  King  v.  Burnham,  129  Mass., 
698. 

M'Mrs.  O.  T.  Oray  and  W.  O.  OoifBwell, 

for  defendants: 

No  statutory  method  is  provided  for  enforc- 
ing a  lien  acquired  by  attachment,  made  more 
than  four  months  before  the  first  publication. 
Pub.  Stat.,  ch.  137;  sec.  46. 

The  special  judgment  and  award  of  execution 
are  not  unknown  to  the  common  law  of  En- 
gland, when  the  rights  of  the  parties  require 
It.  Davenporty.  Tilton.  10  Met.,  330,  830;  Peek 
V.  Jenness,  7Uow.,  613,  633;  Bosworthv.  Pom- 
erov,  112  Mass.,  398;  BarnakMs  Bft.  t.  ffiaiint, 
18?  Mass.,  116. 

There  is  no  1^1  necessity  to  await  the  dis- 
charge of  the  debtor  by  virtue  of  the  proceedings 
in  insolvency,  at  least  in  cases  where  it  is  agreo3 
that  the  debtor  stands  as  if  he  had  receivm  his 
discbarge.  Bosworth  v.  Pomeroy,  112Mass.,398; 
Ray  V.  Wight,  119  Mass.,  436;  SuUings  v. 
Qinn,  131  Mass.,  479. 

Sucli  agreement  need  not  be  a  matter  of  rec- 
ord in  the  case.  Botieorth  y.  Pomeroy,  supra. 

Parties  to  a  contract  may  stipulate  therein, 
that  only  certain  spedfled  property  shall  be 
answerable  in  case  of  default  in  penormance, 
and  a  special  judgment  will  be  entered  on  such 
agreement.  Cniekeringv.Greenleaf,tiN.H.,5i. 

Final  Judgment  having  been  entered  wlUiout 
any  error  or  mistake,  in  accordance  with  the 
order  of  the  court  when  all  parties  were  before 
it,  the  court  had  no  authority,  on  molion,  ttfter 
the  Term  at  which  the  Judgment  was  entered, 
to  enter  a  new  judgment.  Mason  v.  Pearson,  118 
Mass.,  61. 
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W.  Allea.  J*.,  delivered  the  o(^on  of  the 
court: 

The  proceedings  in  insolvency  of  themselves, 
had  no  effect  upon  the  plaintiff's  attachment  nor 
upon  the  action;  they  did  not  dissolve  the  at- 
tachment, and  the  defendant  could  have  no 
benefit  of  them  in  the  action  except  of  pleading 
a  discharge  obtained  during  its  pendency,  and 
in  aid  of  that,  by  obtaining  a  continuance  of  the 
action  before  a  discharge  was  granted,  on  a 
representation  of  the  pendency  of  the  proceed- 
ings. The  defendant,  after  having  answered  in 
the  action  by  a  general  denial,  and  having  made 
uo  representation  of  insolvency,  was  defaulted. 
The  action  and  the  attachment  then  stood  as  if 
I  there  liad  been  no  proceedings  in  insolvency, 
'  and  if  nothing  more  had  been  done,  judgment 
!  against  the  defendant  would  have  been  entered 
at  the  close  of  the  Term  under  the  general  order, 
and  the  property  attached  might  have  been 
!  taken  on  the  execution  without  regard  to  the 
I  insolvency.  But  after  the  defendant  had  been 
!  defaulted  the  plaintiff  himself  suggested  the 
I  pendency  of  the  insolvent  proceraing,  and 
!  moved  "  That  judgment  be  entered  in  said  de- 
fault against  the  property  soattached,"  whindi 
motion  was  allowed,  and  the  entry  on  the  docket 
made  "  special  judgment  against  the  property 
attached  on  motion,"  The  property  proved  in- 
sufficient to  satisfy  the  full  amount  of  the  debt; 
the  plaintiff  now  seeks  for  a  judgment  or  an 
execution  against  the  defendant  for  the  unsatis- 
fied balance,  contending  that  the  judgment  may 
be  taken  as  a  general  judgment  against  the  de- 
fendant upon  which  me  plaintiff  is  entitled  to 
an  oZtoir  execution;  orthat  the  judgment  against 
the  property  was  an  interlocutory  judgment, 
leaving  the  action  against  the  defendant  pend- 
ing for  further  proceedings,  and  that  the  entry 
of  the  judgment  should  be  amended  in  conform- 
ity tberewith.  We  think  that  the  judgment  was 
in  effect  against  the  property  only  and  that  it 
was  final. 

An  attachment  on  meen^  process  is  a  proceed- 
ing in  a  suit  by  which  property  is  held  that  it 
may  be  taken  on  an  execution  to  be  issued  on  a 
judgment  which  may  be  recovered  in  the  ac- 
tion. It  constitutes  a  lieu  on  the  property  which 
can  be  enforced  only  by  judgment  and  execu- 
tion in  the  suit.  Insolvent  proceedings  com- 
menced more  than  four  months  after  on  attach- 
ment do  not  dissolve  it,  but  they  may  result  in 
a  discharge  of  the  defendant  from  the  debt 
which  will  prevent  the  plaintiff  from  recovering 
judgment  against  the  defendant,  and  so  obtain- 
ing an  execution  upon  which  the  property  may 
be  taken.  To  prevent  this  result  the  special 
judgment  against  the  property  attached  was  de- 
vis^,  so  that  where  a  deientmnt  pleaded  a  dis- 
charge in  insolvency  and  showed  a  defease  to 
the  suit  so  that  noiuagment  could  be  had  against 
him,  the  plaintiff  was  enabled  to  enforce  his 
lien  under  titte  form  of  a  judgment  against  the 
defendant  enforceable  only  against  the  property 
attached.  The  precise  form  of  the  proceedings 
is  not  material;  the  substance  of  it  is  a  ju<^- 
ment  for  the  amount  of  the  debt,  to  be  executed 
only  in  preserving  and  enforcing  the  lien  on 
theproperty. 

The  same  judgment  may  be  entered  while 
the  question  of  discharge  is  pending  on  a  sug- 
gestion of  insolvency  and  on  motion  of  either 
party. 
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Id  this  case,  nfta  the  defendant  had  been  de- 
faulted, upon  a  suggestion  of  the  insolvency  of 
the  defendant  by  ti^  plaiatffl  and  upon  his  mo- 
tloo;  judgmeot  was  entered  against  the  defend- 
ant for  the  amount  of  the  debt  and  costs  to  be 
enforced  oaly  against  the  property  attached, 
and  execution  was  issued  reciting  the  judgment 
against  the  defendant  for  said  sums  to  be  levied 
only  on  the  property  attached.  We  think  that 
the' judgment  was  a  final  disposition  of  the  case. 
It  was  a  final  judgment,  and  it  authorized  an 
execution  only  against  the  property  attached 
and  cannot  be  treated  as  a  general  judgment 
anhist  the  defendant.  After  the  defaulu,  the 
p£ilntifl  had  his  electton  to  take  a  general  judg- 
ment against  the  defendant  or  the  special  judg- 
ment to  hold  the  propertv,  which  would  be  the 
only  judgment  he  could  have  in  ease  the  de- 
fendant bad  pleaded  a  discharge  in  insolvency. 
One  would  be  equally  with  the  other  a  final 
judgment,  and  the  plaintiff  having  elected  to 
take  the  special  judgment,  and  judgment  hav- 
ing been  entered,  there  was  no  opportunity  or 
omaaioD  for  the  defendant  to  plead  lus  discharge, 
tnd  no  authority  in  the  court  at  a  subsequent 
tenn  to  change  the  judgment  into  a  general 
judgment  or  to  i3.sue  execution  on  it  as  such. 
Stat.  1885.  c.  59,  having  been  enacted  after  the 
judgment  was  entered,  can  have  no  e£fect  upon 
iL 


Albert  BAKER 
Betsey  KIMBALL  et  al. 

1.  In  an  action  of  trespass  for  mesne 

proflts  tried  -withont  a  jary,  the  finding 
by  the  court  of  a  peaceable  re-entry  for 
possession  by  inortffaf?ee,  justUled  by  the 
evidence,  will  not  be  disturbed. 

2.  A  lessor  not  injured  in  the  reversion- 
ary rights  eannot  maintain  trespass 
ajiiaimft  one  peaceably  entering  Into  pos- 
Ms^on  MM  mortg>agee> 


[Berkshire- 


-Decided  September  U,  1885.) 


TRESPASS  for  jnfgne  profits. 
The  case  is  sufficiently  stated  in  ttie  opinion. 
Mr.  A.  Potter,  for  plaintUT: 
This  entry  and  the  threat  to  expel  the  tenant 
were  equivalent  to  an  actual  and  complete 
eviction  of  the  tenant  and  of  the  plaintiff. 
Smith  V.  Shepard,  15  Pick. ,  147;  Nwthamptoii 
Paper  MtlU  v.  Ame)i,  8  Met..  1. 

If  the  mortgage  of  Mrs.  Kimball  had  been  a 
nlid  mortgage,  such  entry  would  have  been 
lawful  and  would  have  authorized  all  that  was 
done  in  the  premises.  Beed  v.  Davit,  4  Pick., 
m\  Wdeh  y.  Adaou.  1  Met.,  494;  Smith  t. 
Simrd,  15  Pick.,  147. 
Defendants  undertook  to  justify  their  entry 

Morx.— Bvideooe  of  the  record  of  an  action  by 
defendant  asalnst  a  third  pereoc  for  use  and  ocou- 
I*tk>n  of  the  premlsea,  where  defendant,  under 
wtb,  fixed  the  value  at  a  certain  sum,  ts  admtssa- 
bto  In  as  actloD  for  nume  profits,  as  an  admloBion 
<<  a  par^  to  the  records.  Shafter  t.  Klobarda.  U 
<U.,US;  Cttlnc  1  OreeoL,  Bv.  Sec  174, Bff. 


under  this  mortga^,  but  the  defense  failed 
leaving  defendants  in  the  position  of  disseisors. 
NorGiamptoii  Paper  Afillsv.  Ames,  8  Met..  1 ; 
Hacen  v.  Adanu,  8  Allen,  363;  see.  Baker  v. 
Gavitt,  LSSMass.,  9S. 

Mrs.  Kimball  having  no  right  to  make  said 
entry,  could  confer  no  authority  on  Bond.  Dar- 
ling v.  Kelly,  113  Mass.,  2S. 

This  action  in  the  nature  of  trespass  !for  mettne 
profits,  is  the  proper  form  of  action  for  this 
wrong.  Sargent  v.  Smith,  12  Gray.  426;  Mer- 
riU  T.  BuUock,  105  Mass.,  486,  493;  Northamp- 
ton Paper  3IUl»  v.  Amea,  8  Met.,  1.  And  the 
costs.  Baker  v.  Oantt,  can  be  recoTered  as 
part  of  the  damages.  iWf  v.  Harrin,  IIS  Mass. . 
114;  PMlpot  V.  Taylor,  30  Am.,  241. 

Meavn.  Parkhorst  &  Coneh,  Ua  defend- 
ants: 

The  finding  of  the  Judge  that  defendants  did 
nothing  more  than  make  an  open  and  peaceable 
entry,  cannot  be  revised  in  this  court.  8iuf- 
Jield  V.  Otia.  107  Mass.,  282,  288. 

The  entry  was  a  mere  disturbance  of  the  pos- 
session of  the  tenant,  for  which  the  plaintiff  can 
maintain  noaction.  Fremhv.  M/W^r,  2aPick., 
104,  107. 

Plaintiff,  being  a  lessor  at  will,  cannot  main- 
tain this  action  as  there  was  nothing  tortious  in 
the  entry.  Jfreneh  v.  Fuller,  28  Pick. .  104, 107 ; 
Muaroe  v.  Luke,  1  Met. ,  460,  472. 

Without  a  permanent  injury  to  the  freehold, 
plaintifF  cannot  maintain  this  action,  Sparhawk 
V.  Ba^,  16  Oray,  588, 584;  Owhit^  r.  Kenfieid, 
5  Allen,  307. 

The  record  and  judgment  in  the  case  of  Ba- 
ker V.  Oaviii,  are  not  conclusive  upon  defend- 
ants, nor  competent  nor  sufficient  proof  of  the 
title  of  plaintiff  to  the  lorua  in  guo.  Hunt  v. 
]  //awn,  62  N.  H. ,  162, 168;  Chamberlain  v.  Oir- 
■■liale,  26  N.-H.,  640,  551;  Bimiow  y.Winaor,  1 
Gray,  299,  803;  Freem.  Judg.,  8ded.,  sec. 
18». 

The  legal  title  is  in  Mrs.  Kimball,  the  condi- 
tion in  her  mortage  having  been  broken  and 
there  being  no  evidence  of  a  reconveyance  to 
plaintiff.   Jloioe  v.  Leicia,  14  Pick..  331. 

Until  the  premises  be  reconveyed,  the  remedy 
of  the  mortgagor  is  in  equity.  Pit'ntmav.Wdlea, 
17  Mass.,  419,  437;  TToie  v. //otwirrf,  11  Pick., 
289,  297. 

Per  Curiam: 

We  are  at  a  loss  to  see  what  question  of  law 
is  presented  by  this  report.   The  action  is  tort 
in  the  nature  of  trespass  for  meane  profits,  and 
was  tried  before  the  Judge  without  a  ju^. 
I  Upon  the  meager  evidence  presented  by  the 
I  plaintiff,  the  presiding  Justice  found  that  "Noth- 
ing  more  was  proved  than  an  open  and  peace- 
'  able  re-entry  for  possession  by  the  mortgagee 
I  without  opiK>sition."   This  was  justified  by  the 
I  evidence,  and  is  a  finding  of  fact  which  we  can- 
I  not  review.   There  was  no  evidence  to  show 
I  any  actual  possession,  or  any  reception  of  the 
rents  and  profits,  or  any  ouster  uf  the  plaintiff, 
by  the  defendants  or  either  of  them.   Even  if 
the  mortgage  under  which  the  defendants 
claimed  was  invalid,  their  formal  entry  was,  at 
most,  a  violation  of  the  right  of  the  tenant,  and 
the  plaintiff,  who  was  lessor,  was  not  injtued  in 
his  revenionary  rights,  and  cannot  maintain 
trespass. 

Ju^mentfor  dafendarUa.  . 
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Patrick  BCANLAN 
The  City  of  "  BOSTON. 

1.  The  provifllons  of  the  Public  Statutes 
requinng  railroad  eonmaniea  whose 
road  iB  crossed  by  a  higaway  or  other 
way.  to  secure  a  safe  and  easypassa^ 
across  its  road,  relieve  the  dty  from 
liability  for  injury  to  a  traveler  caused 
by  the  obstruction  from  the  rails  on  the 
highway.  These  provisioDa  apply  as 
w^  to  ways  toeated  lUler  the  rail- 
road is  constructed,  aa  to  pre-ezieting 
ways. 

2.  Where  at  the  crossing  there  were  two 
tracks,  the  obligation  imposed  by  stat- 
ute on  the  railroad  company  is  to  keep 
both  tracks  and  the  intervening  apace 
between  than  In  repair. 

(BuffoUt — Decided  September  8, 1885.) 

TORT.  Action  to  recover  damage  for  per- 
sonal injury  caused  by  a  defect  io  a  street 
of  defendant  City. 

Said  street  crosses  or  Is  crossed  by  the  tracks 
of  the  New  York  and  New  England  Railroad 
at  the  same  grade.  The  crossing  is  the  same 
which  is  described  in  the  case  entitled  N.  Y. 
<ft  N.  E.  S.  S.  V.  Boston,  reported  in  127 
Mass. ,  page  229,  and  the  facts  which  are  there 
cited  in  the  opinion  of  the  couri  and  the  state- 
ment of  the  reptoiter  may,  so  far  as  material, 
be  considered  in  this  case.  It  was  agreed 
that,  since  the  decision  In  that  case,  the  plank- 
ing was  put  in  and  kept  in  repair  by  the  railroad 
company.  The  railroad  crossed  the  street  ob- 
lic(uely,  at  an  angle  of  about  forty-five  degrees, 
with  a  double  track.  Each  track  was  four  feet 
eight  and  one  half  inches  wide;  the  clear  dis- 
tance  between  thetwo  tracks,  from  inside  rail 
of  one  track  to  the  nearest  rail  of  the  other 
track,  was  about  eight  feet. 


8.  B. 


A.  a 


St.  Boston. 


The  entire  crossing  from  curbstone  to  curb- 
stone, and  from  eight  inches  on  the  outside  of 
the  outer  rail  to  a  similar  distance  on  the  out- 
side of  the  farthest  rail  from  it,  or  from  a  to  b, 
was  covered  with  oak  planks,  originally  three 
and  one  half  inches  thick,  laid  parallel  with 
the  iron  rails  and  spiked  to  railroad  ties  laid  in 
the  ground  to  support  the  rails  and  planking; . 
the  construction  was  the  same  from  a  to  b,  ex-  { 
cept  that  the  cross-ties  In  the  space  eight  feet  j 
wide  between  the  tracks  did  not  support  any  ' 
iron  rails,  and  could,  with  the  planks  upon 
them,  be  removed  without  disturbing  ther^ls. 

The  plainliflf  was  in  his  grocery  wagon  driv- 
ing his  horse  along  A  Street  in  the  direction  in- 
dlcated  by  the  arrow.  While  upon  the  plank- 
ing of  the  crossing  he  was  thrown  from  his 
wagon  and  recelvM  the  injuries  (Kmiplainal  of. 
There  was  evidence  tendine  to  show  that  the 
planks  were  much  worn,  and  that  at  places  the 
planks  were  so  worn  as  to  leave  deep  depres- 
sions much  lower  than  the  tops  of  the  iron  rails. 
20 


There  was  a  conflict  of  testimony,  as  to  wheth- 
er the  planking  had  broken  through  at  any 
place,  hut  one  witness  testified  that  somewhere 
between  the  two  tracks  there  ires  a  hole  where 
a  part  of  a  plank  was  out,  and  that  the  wheel 
went  into  this  hole  and  Jolted  the  plaintiff  out 
There  was  evidence  tencung  to  show  that  some- 
where between  the  two  tracks  the  wheels  of 
the  plaintiffs  wagon  went  down.and  the  plaint- 
iff was  jostled  out  of  and  fell  from  his  wagon. 
There  was  also  evidence  tending  to  show  that 
the  allied  defect  was  in  the  middle  of  th» 
crossing,  and  that  the  plalnUfl  had  driven  down 
to  about  the  center  of  the  croc^g  when  he 
was  jostled  out  of  his  wagon.  The  court  ruled 
that  the  liability.  If  any,  was  on  the  railroad 
company;  that  the  entire  planking  within  the 
location  of  the  railroad  was  a  part  of  the  con- 
struction of  the  railroad,  with  which  the  City 
could  not  lawfully  interfere,  and  which  rea- 
sonable care  and  diligence  did  not  require  it  to 
change  or  repair. 

The  plaintiff  contended  that  the  case  should 
be  sent  to  the  jury,  to  determine,  among  other 
thiogs,  whether  the  defendant  could  luve  re- 
pair^  the  planking,  without  interfering  with 
the  running  of  the  cars  or  the  operation  of 
the  railroad.  But  the  court  refused  to  allow 
the  case  to  go  to  the  jury  and  ordered  a  verdict 
for  the  defendant,  to  which  ruling  the  plaintiff 
excepted. 

Mesart.  Crowley  &  Maxwell,  for  plaint- 
iff: 

The  location  and  construction  of  the  rail- 
road preceded  the  location  and  construction  of 
the  highway. 

The  highway  was  constructed  by  the  City 
acroas  the  railroad  at  the  same  level  therewith, 
without  the  authority  of  the  county  commis- 
sioners, as  required  by  Stat.  1874,  ch.  878,  sec. 
93.  Pub.  Stat.,  ch.  112,  sec.  125. 

The  City  established  the  grade  of  the  high- 
way in  1H77,  and  constructed  it  across  the  rail- 
road in  1878.  In  Dec.,  1878,  the  City  undertook 
to  lay  planks  or  timbers  between  the  rails  of 
the  railroad  at  the  crossing,  and  to  do  such 
work  as  might  be  necessary  to  make  the  high- 
way at  the  crossing  safe  and  convenient  for 
public  travel.  R.  B.  Co.  v.  Boston.  127  Masa., 
282. 

The  fee  in  the  soil  of  a  street,  including  the 
crossing,  is  owned  by  the  City,  and  the  railroad 
company  has  only  an  easement  of  way. 
R.  Co.  V.  Hotton,  sftpra,  and  Statutes,  1850,  ch. 
268  and  1878,  289. 

There  is  no  express  provision  of  law  that 
railroad  corporations  shall  keep  and  maintain 
the  way  for  ordinary  travel  where  the  highway 
and  railroad  cross  each  other  on  a  level;  and 
the  general  llat^lty  of  a  town  to  keep  the  way 
safe  and  convenient  cannot  be  limited  by  im- 
plication. Daci«  V.  LeomiiiMter,  t  Allen,  188; 
see,  Pollard  v.  Wobum.,  104  Mass.,  84. 

A  city  escaped  a  verdict  against  it  because  It 
had  erected  a  fence  "Up  to  a  railroad,  and  aa 
far  as  it  could  be  maintained  without  Imped- 
ing the  passage  of  cars  on  the  railroad."  twaet 
V.  WaHham,  4  Gush.,  399. 

The  question  Is  not  what  party  made  repairs, 
but,  upon  what  party  did  the  law  place  thedn^ 
of  repair?  RaitM-v.  SomervUU,  180  Mass.,  861. 

It  has  even  been  said  that  a  town  may  be  li- 
able for  defects  of  repair,  although  another  pas 
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son  nuy  be  also  liable.  Wofnim  v.  Hmshaw, 
m  Mass.,  193;  OiUett  t.  WeaUrn  H.  B.  Co.,B 
AUeo,  960;  Jbhruon  t.  8ai«m,  etc.,  109  Mass., 

m. 

Cases  relating  to  crossings  not  on  the  same 
level,  are  not  in  point,  and  throw  no  light  on 
tbe  case  at  bar.  7  Cusfa..  400;  117  Mass.,  600; 
ISO  Mass..  361. 

JTr.  T.  H.  Babaon,  A$$t.  CHty  SoUcUar,  for 
defendant: 

Towns  and  cities  are  not  obliged  to  keep 
wars  in  repair  where  other  provision  is  made 
th^for.  Pub.  Stat,  ch.  52,  sec.  1;  and  the 
N.  Y.  &  N.  K.  R.  R.  Co..  and  not  the  City, 
was  obliged  at  its  own  ex[>en8e,  to  plank  its 
nils  80  as  to  secure  a  safe  and  easy  passage 
UT068  iu  road.  Pub.  Stats.,  ch.  113,  sec.  124; 
R.  R.  Co.  V.  BotUm,  127  Mass.,  285. 

Sufficient  provision  having  been  made  bv 
law  for  the  repair  of  this  crossing  by  the  rail- 
road compauy,  the  City  of  Boston  was  not  lia- 
ble for  any  defect  in  the  way  at  that  point. 
Sav^  T.  NorthjiOd,  7  Cush..  406;  WMU  v. 
Qitiwy,  07  Mass.,  430;  Bmue  v.  SenaenUle.  130 
Hais.,  361. 

The  ruling  of  the  Judge  in  the  Superior 
Coart,"That  tbe  entire  planking  within  the  lo- 
cation of  the  road  was  a  part  of  the  construc- 
tion of  the  railroad,  with  which  the  City  could 
oot  lawfully  interfere,  and  which  reasonable 
care  and  diligence  did  not  require  it  to  cban^ 
or  repair,"  was  decisive  of  the  case,  and  was  m 
h.-uinony  with  the  decisions  in  Jonet  T.  Wal- 
(Aofl),  4  CuBh. ,  299;  J)aeit  t.  Leomin&ter,  1  Al- 
len, 183;  Young  t.  Tarmouth,  9  Gray,  386. 

W.  Allen  J.,  delivered  tbe  opinionof  the 

court. 

A  hiriiway  In  the  defendant  City  crossed  a 
nflrosd  at  grade.  There  were  two  tracks  of 
the  railroad,  the  inner  rails  of  which  were  eight 
apart  and  the  railroad  company  planked 
liie  whole  space  between  and  eight  inches  ou^ 
aide  of  the  outer  rails.  The  plaintiff  ^claimed 
that  he  was  injured  in  consequence  of  the  de- 
fwtivB  condition  of  the  planking  between  the 
two  tracks.  Tbe  question  is,  whether  a  ruling 
ttut  the  defendant  was  not  responsible  for  the 
coDdition  of  the  planking,  was  correct  The  de- 
fendant was  bound  to  keep  the  highway  in  re- 
pair and  was  rraponsible  for  defects  in  it  where 
other  provision  was  not  made  therefor.  Pub. 
9lat.,ch.52.  sees.  1-18.  ByPul).  Stat.,  ch.  112, 
^  1^,"A  railroad  cor[>oratioD  whose  road  is 
crowed  by  a  highway  or  other  way  on  a  level 
therewith,  shall,  at  its  own  expense,  so  guard  or 
protect  its  rails  by  planks,  timber  or  otherwise, 
u  to  secure  a  wafe  and  easy  passage  across  its 
K»A."  So  far  as  this  provides  for  keepine  the 
*nrface  of  the  highway  in  repair  by  the  railroad 
company,  the  defendajit  is  not  liable  therefor. 

V.  SomerriUe,  130  Mass.,  361, and  cases 
tited.  The  [^intiff  contends  that  tbe  provision 
>[^es  only  to  preexisting  ways  over  which  a 
raUrood  is  located,  and  not  to  ways  located  over 
I  nitroad  after  its  construction.  We  think  it 
•PpUes  to  both  casea.  As  originally  enacted  it 
vaa  limited  to  the  latter;  the  change  since  has 
to  make  it  more  general  so  as  to  include 
oolh.  Stat.  1857,  ch.  ^7,  sees.  4-6;  Geh.  Stat. 
W,  sees.  60-67;  Stat.  1874,  ch.  872,  sees.  90- 
K;  Pah.  Stat.,  ch.  112,  sees.  124r-128. 

The  ^aintifl  furUwr  contends  that  thestatnte 


does  not  apply  to  the  space  between  the  two 
tracks;  that  the  statute  should  be  construed  as 
requiring  such  guards  and  protection  as  will  se- 
cure a  8^e  and  easy  passage  over  each  rail,  and 
that  a  single  plank  on  each  side  of  each  rail 
would  meet  tbe  requirement.  Thisconstructioa 
is  not  only  inconsistent  with  the  language  of 
the  statute  but  with  any  reasonable  application 
of  it  to  tbe  subject-matter. 

The  rails  are  required  to  be  guarded  because 
the;^  constitute  the  obetructiou  to  be  provided 
against,  but  they  are  to  be  so  guarded  as  to 
make  a  safe  and  easy  passa^  over  the  railroad. 
The  effect  of  the  construction  contended  for  is 
obvious;  it  would  limit  the  obligation  and  the 
right  of  the  railroad  company  to  a  narrow  space 
at  the  sides  of  each  rail,  and  require  the  city  or 
town  to  make  the  space  between  the  rails  to 
onform  to  this.  The  cross-ties  and  ballasting, 
which  must  be  kept  in  repair  by  the  railroad 
company,  must  constitute  a  considerable  por- 
tion of  ue  bed  of  the  highway,  and  the  imprac- 
ticability of  rec^uiring  aTtemate  sections  of  the 
surface  of  a  railroad  track  across  a  highway 
to  be  kept  in  repair  by  the  municipality  and 
the  railroad  company  respectively,  is  too  obvi- 
ous to  need  illnstratiou.  The  difficulty  is  no 
less  in  respect  to  a  railroad  consisting  of  several 
tracks.  The  number  of  alternating  sections 
would  be  increased  and  their  forms  changed, 
where  different  tracks  converge  as  may  often 
happen  near  stations.  If  the  superstructure  of 
the  railroad  and  the  surface  of  the  highway 
where  they  are  the  same,  should  be  divided 
into  sections  to  be  kept  in  repair  by  different 
authorities  independent  of  each  other,  the  safe- 
ty of  passengers  upon  the  railroad  and  the  high- 
way would  not  be  promoted,  and  the  practical 
remedy  of  a  person  injured  would  be  seriously 
!  imp^rod;  he  would  have  to  mark  out  upon  the 
I  land  the  sections  allotted  to  municipal  and  ndl- 
road  authorities  and  locate  in  one  or  the  othtf 
the  defect  which  caused  his  injury. 

Without  deciding  that  the  railroad  company 
is  to  keep  the  whole  of  the  highway  withm  lU 
location  m  repair,  or  that  under  all  circumstanc- 
es the  obligation  would  extend  tothewholeof 
the  space  between  separate  tracks  upon  the 
same  location,  we  think  that  In  this  case  there 
can  be  no  qu«rtion  of  the  obligation  of  the  rail- 
road company  to  keep  both  of  the  tracks  and 
the  space  between  them  in  repair.  The  dis- 
tance between  tbe  tracks  from  rail  to  rail  was 
abouteightfeet;  the  distance  between  the  ends 
of  the  ties  is  not  stated,  but  must  have  been 
coDsiderably  less.  The  railroad  corporation 
adopted  a  proper  method  of  guarding  the  rails 
by  planking  uniformly  the  whole  crossing.  In 
planking  the  whole  space  between  the  rafls  and 
tracks,  the  company  did  no  more  than  was 
needful  so  to  protect  and  guard  its  rails  by 
plank  as  to  secure  a  safe  and  easy  passage  across 
Its  road,  and  the  obligation  to  keep  the  plank- 
ing in  repair  was  upon  it.  The  ruling  of  the 
court  was  correct. 
Meeeptioru  overruM. 


AmbrtweW.  HODOE,  Admr., 
John  M.'  COLE. 

In  a  ■ait      the  ludder  of  »  note  focsLi 
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valuable  consideration,  not,  indorsed  hy 
the  payee  in  herlifetdme,  a  bill  in  equity 
is  the  proper  romedy  to  compel  tlie 
payee's  admiDistrator,  who  is  also  the 
maker  of  the  note,  to  Indorse  it. 

(Berkflhire  Decided  September  16. 1886.) 

IjiQUITY.  This  was  a  suit  inequity  heard  on 
J  the  bill,  answer  and  demurrer,  brought  by 
the  plaintiff,  the  administrator  of  the  estate  of 
Mary  E.  Jenks,  against  the  defendant,  to  compel 
him"  to  indorse  a  certain  promissory  note,  of 
which  the  follow  ine  fsaf^py: 
"$8,142  Cheshire,  Maroh  38, 1874. 

On  demand,  forvalue,  I  promise  to  pay  Sarah 
Jenkfi  or  order,  $3,143  dollars  with  interest." 
(Signed)  John  M.  Cole." 

The  case  was  referred  to  a  master  and  re- 
ported to  the  full  court,  and  submitted  on  an 
agreed  statement  of  facts,  in  which  it  appeared 
tbiat  the  note  was  given  to  the  plaintiff's  intes- 
tate for  a  valuable  consideratioD.  but  that  the 
payee  omitted  to  indorse  it,  and  that  the  defend- 
ant, who  was  the  maker  of  the  note,  was  ap- 
pointed administrator  with  the  will  annexed  of  j 
the  payee,  and  that  he  made  partial  payments  ; 
on  the  note,  and  afterwards  refused  to  pay  the  \ 
balance  or  to  indorse  it.  \ 
Mr.  A.  Potter,  for  plahitlff: 
The  situation  and  relationship  of  the  parties,  1 
the  piupoee  of  the  gift  and  their  subsequent  j 
conduct,  show  coDClusively  that  a  complete  I 
transfer  of  the  ownership  was  intended  and,  in- 1 
ferentially,  that  the  omission  to  indorse  was  an 
accident.  1  Oreenl.  Ev..  ^83,  et  seq.    Huntlty , 
V.  Whittigr,  105  Mass.,  801.  j 
The  gift  was  to  Mary  £.  alone,  coupled,  I 
perhaps,  with  a  trust  in  favor  of  her  daughter  i 
to  share  in  it;  but  this  would  not  render  It  a  I 

Shit  gift.  Vlough  T.  dough,  117  Mass.,  85;: 
arw  V.  Ney,  135  Maaa.,  690.  | 
By  transfer  the  payee  and  afterwards  ber  ad- ; 
niinistrator,became  trustee  of  the  transferee  and 
upon  his  refusal  to  indorse,  she  could  maintain  , 
the  bill  against  both  or  against  him  alone.  3 
Story,  Eq..  §§  1057  a,  1260  noU.  T<nBn»end\ 
T.  (krpenter,  11  Ohio,  SI. 

The  equitable  title  being  in  the  plaintiff,  she  I 
could  not  avail  herself  of  uie  gift  except  by  the 
aid  of  a  court  of  equity,  either  to  compel  in- 
dorsement of  the  note  or  payment  thereof. 
Story,  Notes  (5th  ed.),  %  130,  n.  8;  Story, 
Bills,  §  190;  1  Story,  Eq.,  gg  99  100;  1 
ParBons,  Notes  ft  Bills,  160;  MaS)ott  t. 
Southard,  86  Me.,  147. 

No  action  at  law  would  He,  the  defendant 
never  having  expressly  promised  to  pay  the 
note.  Bi^ce  v.  Nye,  62  Vt. ,  872:  Mowry  v.  Todd. 
13  Mass.,  381. 
Mr.  Thomas  P.  Pinp>ee.  for  defendant: 
The  transfer  and  delivery  of  the  note  was 
valid  without  indor8ement,and  enabled  the  com- 

Elainant,  the  donee,  to  maintain  an  action  at 
iw  against  the  maker,  in  the  name  of  the  do- 
nor's administrator,  and  against  bia  consent. 
Betthnt  v.  Moaeley,  4  Cush.,  87;  Orover.  v. 
Grover,  34  Pick.,  261;  Bates,  v.  Kempion 
7.  Gray,  883;  Norton  v.  Pitcataqua  Int.  Oo., 
Ill  Mass.,  585-6;  Piercev.  BogtonSav.  Bk.,  129 
Mass.,  480,  etseg. 

Defendant  recognized  the  transfer  and  prom- 
ised to  pay  it  to  uie  complainant,  the  bolder, 


obviating  thereby  any  necessity  to  sue  in  the 
name  of  the  payee  of  the  note,  or  of  the  adminiB- 
trator  of  the  payee,  and  thereby  giving  to  the 
complainant  a  right  to  sue  in  lier  own  name 
therefor.  Mowry  v.  7>(M,  13  Mass.,  288;  C'urtu 
V.  Jforris,  8  Pick. ,  282;  Bourne  v.  Cabot,  3  Met, 
806-8;  JDmnia  v.  ThoUehsU  10  Met.,  188-4; 
Kingtley  v.  iV.  E.  Int.  Co..  8  Cush.,  898,  400; 
Grantv.  Wootf,  12 Gray, 220;  Burrowsv.  Olotier, 
106  Mass.,  324,  835. 

The  complainant  having  an  adequate  and 
complete  remedy  at  common  la^v,  waH  not  cn- 
titlea  to  bring  this  bill  in  equity.  Pub.  Stat, 
ch.  151,  sec.  3;  Kyue  v.  Loring,  130  Man., 607, 
and  cases  cited. 

The  master's  report  finds  there  was  no  acci- 
dent or  mistake  proven  or  attempted  to  be 
proved,  and  finds  only  the  simple  case  of  the 
gift  of  a  note  without  indorsement,  which  i> 
valid  at  common  law.  Fierce  v.  Boston  Sav.  M., 
130  Mass.,  480,  481. 

Morton.  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  only  question  presented  to  us  is.whetber, 
upon  the  facts  alleged  and  proved,  the  court 
has  jurisdiction  in  equity.  The  note  in  suit  was 
made  bv  the  defendant  payable  to  the  order  of 
Sarah  Jenks.  A  short  time  before  her  death 
Sarah  Jenks  gave  the  note  to  Mary  £.  Jenks, 
the  original  plaintiff  in  this  action,  hut  for  some 
reason  omitted  to  indorse  it.  Ordinarily,  Hair 
E.  Jenks,  being  the  ownerof  the  note, would  tie 
entitled  to  enforce  it  against  the  maker  by  a 
suit  at  law  in  the  name  of  Sarah  Jenks,  her  ad- 
ministrator or  executor.  But  the  defendant, who 
is  the  maker  of  the  note,  is  also  administrator  of 
Sarah  Jenks.  Mary  E.  Jenlcs  could  not  bring  s 
suit  at  law  in  hw  own  name.  Asuit  intfbe  name 
of  the  administrator  of  Sarah  Jenks  would  In- 
volve the  anomaly  of  beinga  suit  at  law  in  which 
the  same  person  is  both  plaintiff  and  defendant 
Under  such  circumstances  a  suit  in  equity  is  the 
proper  ^medy.  Sarah  Jenks  made  an  absolute 
transfer  of  the  note  to  Mary  E.  Jenks;  the  only 
admissible  inference  from  the  facts  is,  that  she 
omitted  to  indorse  it,  by  accident  or  mistake. 
As  she  had  not  an  adequate  remedy  at  law  this 
bill  was  properly  Inought.  1  Story,  Eq.,  sec.  W. 

Decree  for  plaintiff. 


The  BOSTON  ft  ALBANY  RAILROAD 
COMPANY,  Petitioner  for  Certiorari, 

V. 

City  of  BOSTON  etal. 

1.  The  Legialatnre.  In  the  exercise  of  its 
right  of  eminent  domain,  ham  authority 
to  ^ant  franchises  for  highways  and 
railroada,  delegating  in  the  one  case  to 
public  oiooereL  and  In  the  other  to  indi- 
Tiduala;  and  m  doing  so,  may  so  grant 
to  either  as  to  Interlbre  witn  a  previ- 
ous p>ant  to  other,  im  prvviiiMg 
for  compensation  when  private  ri{^» 
are  impaired. 

2.  The  appropriation  of  land  to  the  nse 
of  a  rajlroaa,  Is  not  bo  inconsistent  with 
its  pabUo  use  as  a-Ugh^rar  crossing,  as 
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to  prohibit  its  snbsequent  appropria- ' 

tkw  for  that  purpose, 
i  A  statute  ^ving  authority  to  oounty 
Bommissioners  to  lay  oat  a  highway  or 
townway,  is  to  be  interpreted  oh  includ-  ■ 
ing  the  power  to  lay  out  a  footway,  also; 
the  word  •townway"  includes  a  foot- 
way, and  by  common  law  the  term 
"hi^iwajra  Inelvdes  townwaya. 


-Decided  September  4.  1885.) 


CERTIORARI.  This  is  a  petition  for  a  writ 
of  MftMrari  by  which  the  i^intifl  seeks  to 
quash  the  proceedmgs  of  the  Board  of  Street 
GommissioDers  of  the  City  of  Boston  in  laying 
out  a  footway  over  the  petitioner's  railroad  is  i 
the  Town  of  'Brighton. 

The  petitioner  claimed  that  the  laying  out  of ; 
thefocrfway  was  illegal  and  void:  First,  because  i 
no  town  or  city  or  board  of  street  commisaion- 
ers  is  authorized  by  law  to  lay  out  a  footway  I 
OTcr  or  acroBB  a  railroad.  \ 
Second,  because  the  petitions  of  individuals, ' 
onwhich  the  proceedings  of  the  city  council  and  i 
board  of  street  commissioners  are  founded,  do 
not  warrant  the  laying  out  of  a  footway.  i 
Third,  because  the  order  for  the  laying  out  j 
of  Slid  footway  does  not  require  the  same  to  be  : 
conEtnicted  in  such  manner  as  not  to  injure  or  I 
obstruct  your  petitioner's  railroad.  I 
Fniith.  because  there  is  no  authority  in  the  | 
aid  board  of  street  commiBsIonera  to  take  the ! 
hnd  of  your  petitioner  within  its  location,  for 
tbe  purpose  of  constructing  a  footway  across 
die  same. 

{Ifth,  because  the  proceedings  in  laying  out  a 
footvay  are  not  in  accordance  with  the  provis- 
itms  of  law  with  reference  to  laying  out  foot- 

WK8. 

ft  was  aneed  that  if  the  footway  diould  be 
construcled,  it  would  cause  su1»tantlal  damage 

to  the  petitioner. 

Mr.  A.  If.  Soule,  for  petitioner,  cited: 

Springfield  V.  Conn.  River  R.  R.  Co.,  4 
Cudi.,  6S;  Boston  <&  Maine  R.  R.  Co.  v.  Lowell 
ALawrcnee  R.  B.  Co.,  lS4Mass.,  869;  Com.  v. 
£nfrur7.9Gray,65;  a»n.T.axMnA*,3 Mass. ,469; 
Pub.  Stat,  eh.  112,  §  125;  Blaekalone  v.  Wor. 
Cmrt.,  108  Mass.,  68;  Valentine  v.  Boston,  22 
Pick.,  80;  Slat.,  1876,  ch.  67;  R.  8.,  ch.  24; 
Gen.  Stat.,  ch.  43;  Pub.  Stat.,  ch.  49. 

Authority  to  lay  out  footways  was  not  given 
to  any  tribunal  by  general  statute  imtil  the  year 
1874.  Gould  V.  Boston,  120  Mass..  800;  Tyler 
V.  &urdy,  108  Mass.,  196;  Stat.,  1874,  ch.  299. 

As  to  meanings  of  "  highway"  and  "town- 
w."  Biaei^oney.  Wor.  Oomr».,  ubi supra; 
VaienUne  v.  Boston,  vbimtpra;  Com.  v.  Boston, 
10  Pick.,  444;  Monterv  T.  Berkshire  Comrs.,  7 
Cosh.,  400. 

Mr.  A.  J.  Bailey,  Oitg  BoHeitor,  for  re- 
spoodents: 

Street-  commisrioners  have  the  power  to  lay 
out,  alter  and  discontinue  streets,  ways,  lanes 
SBd  alleys  in  said  City.  Stat.,  1799,  ch.  81,  sec. 
3;  6tot.,  1804,  ch.  78;  Stat.,  1821,  ch.  110,  sec. 
13;  Stat.,  1854,ch.  448,  sec.  83;  Stat.,  1870,  sec. 
837. 

These  words"  streets,  lanes  and  alley8,"when 
uiol  as  applicable  to  Boston,  are  synonymous 
with  "highways."  Com.  v.  Boston,  16  Pick., 
4i2;  6ot&  T.  Boston.  120  Mass.,  806. 


A  ' '  highway  "  may  be  laid  out  across  a  rail- 
road previously  constructed.  Pub.  Stat.,ch.  112, 
sec.  135;  and  this  word  includes  foot-paths  and 
all  other  ways  authorized  bj^  general  or  special 
statute  to  be  laid  out  by  municipal  authority  for 
any  kind  of  public  travel.  Gould  v.  Boston, 
itbi  supra. 

All  cities. and  towns  may  now  layout  foot- 
ways under  the  same  rules  and  principles  of 
law,  so  far  as  applicable,  as  govern  the  laying 
out  of  townways.  Pub.  Stat.,  ch.  49,  sec.  88j. 
Williams  v.  Taunton,  125  Mass.,  42. 

W.  AUen.      delivered  the  opinion  of  the 

court: 

This  is  a  petition  for  a  writ  of  certiorari  by 
which  the  plaintiff  seeks  to  quash  the  proceed- 
ings of  the  Board  of  Street  Commissioners  of 
the  C^ty  of  Boston,  in  laying  out  a  footway  over 
the  petitioner's  railroad,  ^veral  objections  to 
the  proceedings  of  the  commissioners  ere  stated 
in  the  petition,  but  the  only  one  wliich  has  been 
argued,  and  which  it  is  necessary  to  discuss,  is 
in  these  words:  "Because  no  town  or  city,  or 
board  of  street  commissioners,  is  authorized  by 
law  to  lay  out  a  footway  over  or  across  a  rail- 
road." Public  Statutes,  ch.  112,  sec.  125,  pro- 
vides that  '  'A  higbwaTT  or  townway  may  be  laid 
across  a  railroad  previously  constructed,  when 
the  county  commissioners  adjudge  that  the  pub- 
lic convenience  and  necessity  so  require. "  The 
petitioner  contends  that  the  authority  to' lay  out 
such  a  way  is  derived  from  the  statute  and  not 
merely  restricted  and  regulated  by  it;  and  that 
a  footway  is  neither  a  highwa}[  nor  a  townway 
within  the  meaning  of  the  provision.  We  think 
that  neither  proposition  can  be  sustained.  By 
the  common  law  a  public  footway  is  a  high- 
way, andthetown  highway  includesa  footwav. 
T^ter  V.  Sturdy,  108  Mass. ,  196,  and  autbofi- 
ties  cited.   Bacon,  Abr.,  Highway,  A. 

Townways  are  within  the  common  law  defl- 
nitiou  of  a  highway,  and  the  word  "highway"  is 
sometimes  used  in  the  statute  to  include  town- 
ways.  JoTies  V.  An<iorer,  6  Pick.,  59.  The  dif- 
ference in  the  meaning  of  the  words  when  used 
distinctively  in  the  statute,  is  that  highway  6ea- 
Ignates  a  public  way,  original  jurisdiction  to  ley 
out  which  Is  In  the  cotmty  commissioners;  and 
townway,  a  highway  laid  out,  or  proceedings 
in  which  a  town  or  city  has  original  jurisdic- 
tion. InhaHtantsof  Blackstone  v.  County  Com- 
missiotUTS,  108  Mass.,  68;  Butchers'  Slavffht&r- 
inoand  Melting  Assoeiationv.  Boston,  188  Mass. 

Valentine  v.  Boston,  22  Pick.  ,75;  Denham  v. 
County  Commissionera,  108  Mass.,  202.  This 
distinction  does  not  exist  in  the  City  ef  Boston, 
as  its  Board  of  Street  Commisslottersis  the  only 
tribimal  authorized  to  lay  out  ways,  and  the 
statutes  prescribe  a  uniform  manner  in  which 
all  ways  shall  be  laid  out.  Pub.  Stat.,  ch.  49, 
sec.  84;  Com.  v.  Boston,  16  Pick.,  442. 

A  public  footway  would  be  a  highway  with- 
in the  general  meaning  of  that  word,  and  would 
be  either  a  highway  or  a  townway,  within  the 
distinctive  meanings  of  those  words  as  used  in 
the  statutes,  according  as  proceedings  for  lay- 
ing it  out  should  be  required  by  law  to  be  com- 
menced before  the  county  commisBionersorthe 
municipal  authorities. 

The  Statute  of  1874,  ch.  299,  provided  that 
towns  and  cities  ndght  lay  out  footwavs,  and 
that  the  proceedings  should  be  in  eoni^nnitji 

Digitized  by  V^OOSIC 


New  England  Rbporteb — Sdf.  Ct.  of  Massachdsbttb. 


Sep., 


with  the  provisions  of  law  applicable  to  the 
laying  out  of  townwaya.  If  there  was  author- 
ity, under  general  laws,  to  lay  out  public  foot- 
ways, before  this  statute,  they  would  be  high- 
way or  townways  according  to  the  manner  in 
which  they  should  have  been  laid  out.  If  there 
was  no  prior  authority,  which  is  by  no  means 
clear,  the  statute  establighed  them  as  the  species 
of  highways  called  townways,  except  in  the 
City  of  Boston  where  that  species  is  unknown, 
ana  all  ways  are  technical  bighways,  and  they 
would  come  within  the  purview  of  Pub.  Stat.  ,ch. 
112,  g  125,  by  which  highways  or  townways 
could  be  laid  out  across  railroads.  We  do  not 
regard  that  statute  as  an  enabling  Act,  autbor- 
iztng  highways  and  townways  to  be  laid  out 
across  railroads,  but  as  recognizing  and  regu- 
lating an  existing  right.  Highways  and  rail- 
roads are  both  established  by  the  le^slative 
exercise  of  the  right  of  eminent  domain,  dele- 
gated in  the  one  case  to  public  officers  and  in 
the  other  to  private  persons.  Both  are  fran- 
chises, the  one  deleg^ed  to  public  officers  to 
be  exercised  for  the  public  good;  the  other 
granted  to  individuals  to  be  exercised  for  their 
emolument,  because  the  public  good  will  be 
thereby  subserved.  The  Legislature  has  au- 
thority to  grant  either  so  as  to  interfere  with  a 
previous  grant  to  the  other,  providing  for  com- 
pensation when  private  rights  are  impaired. 
When  both  are  granted,  under  general  laws  as 
well  as  when  one  is  made  a  special  Act,  the  ques- 
tion whether  the  one  will  be  controlled  or  limited 
by  the  prior  exercise  or  grant  of  the  other  must 
depend  upon  the  intention  of  the  Legislature, 
and  the  question  we  are  considering  is,  whether 
the  appropriation  of  the  land  to  the  public  use 
of  a  railroad  is  so  inconsistent  with  its  public 
use  as  a  hightray  crosdi^,  as  to  prohibit  its 
subsequent  appropriation  for  that  purpose.  We 
think  it  is  ve^  clear  that  it  is  not.  See  lan- 
gu^^  of  Shaw,  (7.  J.,  in  28  Pick.,  807.  It  is 
sufflcient  to  refer  to  the  cases  of  Willington, 
J%*r,,  16  Pick.,  87,  and  Boiton  Water  Power 
Co.,  28  Pick.,  861.  The  charter  under  which 
the  petitioner  claims  its  exclusive  right  (Stat. , 
1831,  ch.  72;  Stat..  1888,  ch.  116),  contains  no 
reference  to  the  laying  out  of  highways  acroea 
the  railroads,  and  there  was  no  general  Act 
upon  the  subject  when  the  charter  was  granted. 
The  Legislature  did  not  intend  by  authorizing 
the  taking  of  land  for  a  itulroad  to  divide  the 
State  from  its  western  boundary  to  the  sea,  by 
a  strip  of  land  five  rods  wide,  over  which  no 
public  way  could  be  ItUd.  There  is  nothing  in 
the  nature  or  relation  of  the  two  public  uses  to 
indicate  such  an  intention;  and  the  first  legis- 
lative utterance  on  the  subject  assumes  the 
right  to  lay  out  public  ways  across  railroads 
and  regulate  it.  Rev.  Stat. ,  ch.  89,  g  69,  the  sec- 
tion referred  to,  was  the  only  statute  upon  the 
subject  for  twenty  years.  Stat.,  1887,  ch.  287, 
was  the  first  Act  making  full  regulations  for 
laying  out  ways  across  railroads.  We  think 
this  s^tute  was  a  tegislatlve  recognition  and  re- 
strictfon  and  r^ulation  of  the  right  of  the  coun- 
ty commissioners  and  towns  and  cities  to  lay 
out  public  ways  across  railroads.  This  statute 
24 


j  is  substantially  re-enacted  in  Gen.  Stat, ,  ch.  63, 
88.  67-60,  and  in  its  revision  of  the  railroad 
I  Acts  in  Stat..  1874,  ch.  373,  §  92.  In  the  latter 
j  the  words  "a  highway  or  townw'ay"  are  sub- 
I  stituted  for  the  words  "a  turnpike  road  or 
other  way,"  in  the  earlier  statutes,  and  so  in 
j  Pub.  Stat. ,  ch.  112,  g  12S.  From  a  consideration 
,  of  the  subject-matter  and  an  examination  of 
i  the  statutes  referred  to,  it  seems  that  prior  to 
j  the  Revised  Statutes  there  was  authority  to  lay 
out  public  ways  across  railroads.    The  Revised 
1  Statutes,  ch.  39,  %  69,  as  construed  in  Boston  <£ 
I  Maine  R.  B.  Co.  v.  Lawrence,  2  Allen,  107,  re- 

a aired  that  ways  laid  out  across  railroads 
,  lould  pass  over  or  under  the  railroad,  and  pro- 
vided that  they  should  be  so  made  as  not  toob- 
!  struct  or  injure  the  railroad;  Stat,  1857,  ch.  287, 
I  required  that  the  crossing  should  be,  with  the 
I  consent  of  and  in  the  manner  prescribed  by 
the  county  commissioners.  The  re-enactment 
!  of  this  in  Gen.  Stat.,  ch.  63,  g|  57-69,  providing 
for  the  manner  in  which  a  "turnpike  road  or 
other  wajr"  should  be  laid  out  across  a  railroad, 
was  in  force  when  Stat ,  1874,  ch.  229,  author- 
ized towns  and  cities  to  lay  out  footways  In  the 
manner  provided  for  laying  out  townways  took 
effect,  and  under  it,  footways  came,  even  if 
they  were  not  before,  within  the  designation  of 
"turnpike  road  or  other  ways."  Certainly 
after  the  enactment  of  that  statute  until  Stat. , 
1874,  ch.  873,  took  effect,  there  was  authority 
for  laying  out  a  footway  across  a  railroad,  and 
there  is  no  ground  for  the  argument  that  the 
change  in  the  latter  statute  was  intended  or  can 
operate  to  take  away  that  authority.  The 
words  "other  ways,"  used  intheearller  statute, 
included  every  public  way,  whether  laid  out  by 
the  county  commissioners  or  by  towns  or  cities, 
and  whether  a  carriageway  or  a  footway,  and  tba 
words  "highway  or  townway"  in  the  revi^on 
has  the  same  meaning.  A  footway  laid  out  by 
a  town  or  city  imder  the  Statute  of  1874,  ca. 
399,  comes  within  the  strict  definition  of  a  town- 
way.  There  can  be  no  doubt  of  the  authority 
of  the  street  commissioners  of  Boston  to  lay 
out  a  footway,  and  whether  the  authority  was 
given  by  Stat,  1874,  ch,  299,  or  was  vested  in 
tbem  in  common  with  the  county  commlsBion- 
ers  and  towns  and  dties  b^  earlier  general  au- 
thority to  lay  out  ways,  or  is  derived  from  spe- 
cial provisions  relating  to  the  Town  and  City  of 
Boston  (see  Gould  v.  Boston,  120  Mass.,  300), 
is  immaterial.  The  authority,  however  de- 
rived, must  be  exercised  in  uie  manner  pre- 
scribed by  the  statutes  lelatliu;  to  laying  oat 
ways  in  Boston.  A  way  so  laid  out,  whether 
a  foot  or  carriageway,  may  be  a  highway  within 
the  meaning  of  that  word  in  the  statute  rather 
than  a  townway.  That,  however,  is  immaterial. 
Every  public  way  laid  out  by  the  county  com- 
missioners, or  by  a  city  or  town,  or  by  the  Board 
of  Commissionersof  Streets  of  the  City  of  Boston, 
must  be  either  a  highway  or  a  townway,  within 
the  meaning  of  those  words  in  Pub.  Stat ,  ch. 
113,  sec.  126,and  the  authority  to  lay  it  out  across 
a  railroad  Is  recogidzed  and  regulated  by,  if  not 
derived  from,  the  statute. 
Petition  tUamiued. 


Digitized  by 


Google 


188B. 


Bkibtol  v.  Out. 


87 


8np.  Or.  OF  MABaAomraBrrB. 


The  County  of  BRISTOL, 
FraDUin  GRAY. 

1.  The  Statatee  of  this  State  provide  that 
the  oodb;^  ooandasl(merB  shall  reeelTe 
annnal  salarifla  which  Bhall  be  bi  fall  for 
tiieir  eonq^mMtlou  fbr  Mrrieea  as 
sneh  oomiuissioDers,  inelndinflf  their 
traveliiic  expenses. 

2.  A  aherUris  responsible  for  the  sa/e 
keepinir  of  prisoners  under  hischar^ 
and  it  is  the  dut^  of  the  county  coinmis- 
aioDers,  to  provide  necessary  supplies, 
iDaterialsanaiinplementfl,e8tabllsEmles 
flir  employing  and  govemia^  the  pris- 
oners, make  contracts  for  their  employ- 
meat  and  settle  accounts  for  the  pro- 
ductions of  their  labor  with  the  masters 
wlio  employ  them. 

3.  It  is  the  duty  of  the  master  to  dispose 
of  arttcdes  manofaotared  through  the 
labor  of  the  prisoners,  and  Ito'neoesflary 
and  reasonable  anMnaes  of  aaahlng 
sales  thereof  should  be  allowed  the  mas- 
ter. 

(BrlBto)  Decided  September  6, 1885.) 

PROCEEDING  on  agreed  statement  of  facts 
to  test  the  right  of  a  County  Commisrioner 
to  cfaanro  for  the  sale  of  articles  manuf actored 
in  ttie  House  of  Correction. 

Ur.  Edgar  4,  SherauM,  AUy-Qm.,  for 
plaintiff. 

Metan.  Morton  A  Jennings,  for  defend- 
ant: 

Pub.  Stat.,  eh.  23,  g  14,  only  restores  the 
provisions  of  Stat.  1864,  ch.  280.  It  is  clear, 
therefore,  that  the  annual  salary  is  intended  to 
be  in  fall  for  the  services  rendered  and  expens- 
es incurred  as  Coimty  CommissioDerB  and  not 
otherwise.  New  Haven  d  Northampton  Co,  t. 
JSoMfan,  117  Mass.,  488. 

"nie  articles  manufactured  are  to  be  sold  by 
the  master  or  keeper  of  the  House  of  Correc- 
tioD  who  is  not  subiect  to  the  direction  or 
control  of  the  Comity  Commissioners,  being  ap- 
pt^ted  by  the  ^eriif  and  not  by  the  County 
CtMnmissioneis.   Pub.  Stat,  ch.  230,  §g  H  90. 

Upon  the  death  of  the  sheriff,  the  master  ap- 
pdnted  by  him  retains  charge  untU  a  sliertff  is 
qiptrinted  or  the  Qovemor  and  Council  appoint 
t  master.  Id.,  g  88. 

Field,  J. ,  delivered  the  opmion  of  the  court: 
PabUc  Statutes,  ch.  23.  sec.  14,  provides  that 
"TbecfxnmisriimerBandroecial  c^mmisedoners 
(A  tlie  several  comities  shul  receive  from  the 
reqiective  county  treasuries,  in  fuU  payment 
for  all  their  services  and  travel,  the  following 
aimual  salaries  to  be  divided  among  the  county 
comnussioDers  in  proportion  to  the  services  ren- 
dered, the  travel  performed,  and  the  expenses 
incuned  by  each:  and  no  other  or  additional 
compeDsatioD  shall  be  paid  to  them  for  any  serv- 
ice perfoimed  by  them  for  thedr  respective 
cooDties."  By  the  Revised  Statutes,  ch.  84,  g 

4.  tbey  were  to  be  paid  $1  for  every  ten  miles 
Uinled  uid  fSaday  "  For  the  time  employed 
in  diKbarging  the  duties  of  tbeir  office. '  By 
Btatute  18^,  ch.  168,  §  1,  they  wero  to  be 

H.      B.,  T.  L 


«dd  "  Out  of  the  treasury  of  each  county,  a 
fixed  annual  salary  which  shall  be  in  full  pay 
ment  for  all  services  rendered  and  travel  per- 
formed by  them  in  discharee  of  their  duties  in 
their  respective  counties."  oeA,  also.  Gen.  Stat., 
ch.  17,  %  2fl  and  Stat.  1868.  ch.  185,  §  1;  Stat. 
1894,  ch.  380,  sec.  1,  provides  that  "The  salaries 
provided  for  the  county  commissioners  of  the 
several  counties  by  chapter  one  hundred  and 
eighty-five  of  the  Acts  of  the  year  eighteen 
hundred  and  sfxQr  shall  hereafter  be  taken 
to  be  in  full  payment  for  all  services  ren- 
dered, travel  performed  and  expenses  incurred, 
etc.,"  "  and  no  other  additional  compensation 
shall  be  paid  them  for  any  service  performed  by 
them  for  their  respective  counties."  Stat.  1867, 
ch.  840,  provided  that '  'The  commission's  and 
special  txtmmissioneTs  of  the  several  counties  of 
the  commonwealth  shall  receive,  etc.,"  "  in  full 
payment  for  all  their  services  and  travel  pay- 
able as  now  provided  by  law  the  following  an- 
nual salaries,  etc."  See,  Stat.  1871,  ch.  286, Stat. 
1872,  ch.  151  and  Stat.  1879,  ch.  295. 

We  think  these  statutes  and  the  Public  Stat- 
utes mean  that  the  annual  salaries  shall  be  in 
full  payment  for  all  their  services  and  travel  as 
county  commissfoners.  and  that  no  other  com- 
pensation for  such  services  and  travel  shall  be 
paid  to  them. 

The  county  commissioners  providea  house  or 
houses  of  correction  for  the  counties,  Pub.  Stat, 
ch.  330,  g  7,  and  suitable  materials  and  im- 
plements and  establish  needful  rules,  etc ,  Ihid. , 
^  11,  and  exandue  all  accounts  ^of  the  master 
"  Relating  to  the  earnings  of  the  prisoners  and 
all  expenses  of  the  institution,  eta,"  Ihid.,^  12. 
They  maj^  make  contracts  for  work  to  be  done 
or  for  lettmg  out  to  hire  the  prisoners.  Ibid.  .sees. 
18, 14.  The  sheriff,  except  in  the  County  of 
Suffolk,  has ' '  the  custody,  rule  and  charge  of 
the  house  of  correction  and  of  all  prisoners 
therein  ' '  and  shall  keep  the  same  by  himself  or 
by  his  deputy  as  jailer,  master  or  keeper,  for 
whom  he  shall  be  respom3hle,"JM</.  ,  g§  28  and 
88.  The  county  commissioners  "  without  extra 
charge  or  commission  to  themselves  or  to  any 
other  person  "  procure  the  necessary  supplies 
for  the  house  of  correction.  Ibid.,  %  58.  The 
charges  and  expenses,  etc.,"  shall  be  paid  from 
the  county  treasury,  the  accounts  of  the  keeper 
or  master  being  first  settled  and  allowed  by  the 
commissioners,  etc.,"  Ibid.,  §  54,  By  §  856 
it  is  provided  that  each  master  or  keeper  shall 
cause  the  articles  manufactured  by  the  prison- 
ers in  his  custody,  or  the  produce  of  their  labor, 
to  be  disposed  of  to  the  best  advantage,  and  un- 
der the  direction  of  said  commissioners  ' '  shall 
cause  accounts  to  he  kept  of  such  accounts  to 
them  for  settlement  semf-aonually,  etc"  "  He 
shall  pay  into  the  treasury  the  amount  of  sales 
and  the  proceeds  of  the  labor  and  earnings  of 
the  prisoners  in  hia  county  or  the  balance  there- 
of, "  These  provisions  are  dwived  from  Stat 
1834,  ch.  187,  S  18. 

The  general  scheme  is  that  the  sheriff,  by  his 
deputy  as  master,  shall  be  responsible  for  the 
saie-ke^[nng  of  the  prisoners  and  that  the  county 
commissioners  shall  furnish  the  necessary  sup- 
plies, material  uid  implements,  establish  rules 
for  employing,  reforming,  governing  and  pun- 
ishing the  prisoners,  make  contracts  for  the 
work  of  the  prisoners  and  settle  theaccoimtsof  r> 
the  master.  But  it  is  the  duty  of  the  master  ^ '  ^ 
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dispose  of  the  articles  manuf  actored,  to  the  beet 
advantage,  and  in  this  the  statutes  do  not  make 

the  mnster  the  agent  or  servant  of  the  commis- 
siooers.  The  commissioners  do  not  appoint  him 
and  they  cannot  remove  him,  although  they 
may  ask  the  Superior  Court  to  remove  him, 
Ibid.,  sec.  24,  and  we  cannot  see  that  it  is  any 
part  of  the  dutr  of  the  oommissioners  to  make 
sales  of  the  articles  produced  by  the  labor  of 
the  prisoners.  The  necessary  and  reasonable 
expenses  of  making  such  sales  should  of  course 
be  Edlowed  the  master.  The  defendant,  therefore, 
in  making  the  sales,  was  not  acting  as  county 
commissioner  and  whatever  may  be  the  pro- 
priety of  forbidding  by  law  any  such  employ- 
ment of  a  commissioner  by  the  master,  a  ma- 
jority of  the  court  Q^nk  it  is  not  forbidden  by 
ezistug  statutes. 


Joseph  M.  GIBB£NS>  Admr., 

V. 

Frances  M.  GIBBENS  et  al. 

Under  the  provision  in  a  will  that  *'  At 
the  decease  of  my  wife  all  my  estate, 
real  and  personal,  shall  go  to  and  be 
equally  divided  among  my  children, 
the  issue  of  a  deceased  child  standing 
in  tha  plaee  of  its  parent,"  who  died 
after  the  testator  and  before  the 
wife*  has  a  vested  interest,  awign&ble 
in  the  <diild*B  lifetime. 


<8uff<dk- 


■  Decided  September  12. 1866.) 


BILL  IN  EQUITY  by  the  administrator  ifo 
bonitnon,  with  the  willannexed,  of  theestate 
of  Daniel  L  Gibbens,  against  the  children  of 
the  testator  by  his  second  wife;  the  children  of 
Danidi  L.  Gibbens,  Jr.  |  a  deceased  child  of  said 
second  marriage ;  a  child  of  Samuel  H.  Gib- 
bens; son  of  t£e  testator  by  his  first  wife;  the 
children  of  Mary  K.  Sberwin,  a  child  of  the 
first  marriage ;  the  children  of  Ann  E.  Fro- 
bisher,  a  child  of  the  flr^  mmiage;  and  the 
executor  of  the  estate  of  Harris  L.  Gibbens,  a 
child  of  the  first  marriage,  praying  for  the  con- 
struction of  the  wflL 

The  case,  as  it  appeared  from  the  bill  and  an- 
swer, was  as  follows :  The  wUl  of  Daniel  L. 
Gibbens  contained  the  following  provisions  : 

"I  give  to  my  wife,  Mary  R.  Gibbens,  the 
use  of  all  my  household  furnitive,  plate,  pict- 
ures, books  and  utensils ;  also  all  the  family 
stores  which  shall  be  in  the  house  at  the  time 
my  decease  and  destined  for  family  mainte- 
nance. All  such  articles  as  are  not  consumed  in 
the  use,  and  shall  remain  in  existence  at  my 
wife's  marriage  or  decease,  shall  then  go  to  my 
children,  they  to  share  the  same  equally.  I 
also  devise  aid  bequeath  to  my  said  wife  to 
hold  during  her  widowhood,  all  my  estate,  real, 
personal  and  mixed,  upon  the  trust  and  for  the 
bitent  and  purpose,  that  by  and  from  the  net 
income  and  produce  thereof  she  may  maintain 
herself  and  our  family  as  now  composed. 
*  *  *  In  case  my  said  wife  shall  marry 
after  my  decease,  then  upon  such  event  bap- 
podttg,  she  shall  receive  only  one  third  part  of 


the  net  income  of  my  real  estate  and  one  fourth 
part  of  the  net  produce  of  my  personal  prop- 
erty; the  residue  of  such  income  and  prMuce 
shall  tbereafterwards,  during  the  continuance 
of  my  wife's  life,  be  equally  distributed  to  and 
among  my  children.  At  the  decease  of  my 
wife  all  my  estate,  real  and  personal,  shall  gn 
to  and  be  ranally  divided  among  my  children, 
the  issue  of  a  deceased  child  standing  hi  the 
place  of  the  parent." 

The  testator  died  August  16,  1863,  leaving 
said  second  wife,  Mary  K.,  him  surviving,  ana 
as  his  heirs  the  four  children  of  the  first  mar- 
riage, and  the  five  children  of  the  second  mar- 
riage. 

The  widow,  Maiy  R.,  died  January  9, 1884. 

Harriet  L. ,  a  child  of  the  first  marriage,  died 
April  11, 1808,  leaving  a  will  containme  the 
following  provision:  "The  reddue  anaanr- 

Slus  of  my  property,  after  payment  of  my 
ebts  and  the  above  legacies  and  satisfying  the 
above  provisions,  I  give  and  bequeath  to  the 
children  of  my  father  by  his  first  marriage.  I 
make  this  provision  in  consideration  that  the 
children  of  bis  second  marriage  may  probaUy 
receive  the  property  of  their  mother  on  her 
decease." 

The  bill  alleged  that  the  children  of  the 
second  marriage  claimed  that  the  testator's  es- 
tate should  be  divided  into  eight  equal  parts 
and  no  part  be  payable  to  the  executor  or  dev- 
isees under  the  wiU  of  Harriet  L.  Gibbeos, 
she  having  died  before  the  testator's  wife.  But 
the  issue  of  the  first  marriage  claimed  that  the 
estate  should  be  divided  into  nine  equal  parts, 
eight  to  go  to  the  surviving  children  of  the  tes- 
tator ana  the  ninth  share  to  the  devisee  under 
the  will  of  Harriet  L. ,  this  being  a  vested  inter- 
est and  not  contingent  upon  her  surviving  the 
widow. 

Mr.  Alfred  D.  Foster,  for  Joel  Wheeler, 
Ext.  of  will  of  Harriet  L.  Gibbens  and  Fred- 
erick H.  Gibbens  et  al,  grandchfldren  of  Dulet 
L.  Gibbens,  by  his  first  marriage: 

A  gift  shall  not  be  deemed  to  be  an  executtny 
devise,  if  it  is  capable  of  taking  effect  as  a  re- 
mainder; and  it  is  equally  well  settled  that  no 
remainder  will  be  construed  to  be  contingent, 
which  may,  consistently  with  the  intention,  be 
deemed  ^stedL  BlanekaraY.  Brw^,  ISPit^, 
68 ;  4  Kent,  Com..  6th  ed.,  202 ;  ShaUwk  v. 
Stedman,  2  Pick.,  468;  Doe  v.  iVnya,  8  T.  R. 
484. 

We  must  then  consider  whether  there  is  any- 
thing  in  the  language  of  this  devise,  which 
shows  an  intention  to  [xistpone  its  vesting  until 
the  death  of  the  mother.  Bianehard  v.  -otaiuiA- 
ard.  1  AUen,  235. 

There  must  appear  in  the  vrill  itself  a  dear 
intention  that  the  vesting  of  the  estate  should 
be  postponed  until  after  the  death  of  the  life 
tenant.  Doe  v.  QmMine,  6  Wall,  468  (XVUI., 
Law.  ed.,  869). 

Whenever,  during  the  duration  of  the  pre- 
cedent estate,  the  remainder  man  is  entttled  to 
any  part  of  the  income  of  the  estate,  the  re- 
mainder is  always  vested.  Hannon  v.  Graham, 
6  Ves.  Jr.,  289;  InRe  Peeida  Tru*U,  L.  R,  16 
Eq.,  221;  FuJier  v.  Winthrop,  8  Allen,  61. 

A  remainder  is  always  vested,  where  there  is 
a  person  in  being  having  a  present  right  to  the 
future  possession,  and  where  the  event  of  the 
termination  of  the  precedent  estate  is  certain^ 
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and  is  alone  necessai^  to  give  effect  to  the  re- 
fflunder  in  possession.  Hatoley  v.  Jamea,  9 
P^Cb.,  380. 

■fte  present  capacity  of  taking  effect  in  pos- 
aenrion.if  thepoaaession  were  to  become  vacant, 
digtinEiikhes  a  vested  from  a  contingent  re- 
mainder, and  not  tbe  certainty  that  the  possen- 
EiOD  will  ever  become  vacant  while  the  remain- 
der continues.  Doe  v.  Ckmsidine,  supra;  Doe 
T.  Prigg,  8  Bam.  &  C,  231. 

A  devise  for  life,  and  '  'After  his  decease  the 
pranises  should  be  equally  divided  among  and 
between  his  sons  to  be  their  property,"  was  held 
a  vested  interest,  and  the  children  of  a  son  who 
died  diuing  the  lifetime  of  tl^  devisee,  were  en- 
tided  to  their  father's  share.  DingUy  v.  Ding- 
le, 5  Mass.,  5&5  ;  BaUs  v.  Wd>b,  8  Mass.,  458. 

Where  the  words  '  'at  her  decease  I  give  and 
bequeath  "  were  used,  held  that  representatives 
of  a  son  dying  in  the  lifetime  of  the  widow 
were  entitled  to  shu«.  Shattack  v.  Stedman, 
2Pick..4«8. 

A  gift  for  life  to  a  daughter,  "And  in  the 
event  of  her  death  I  do  give,"  etc.,  does  not  ex- 
press a  continuancy,  but  an  event;  and  define 
Dot  the  time  when  remainder  men  are  to  be  as- 
certained, but  when  they  are  to  receive  posses- 
don.  Pike  T.  Stephenmn,  99  Mass.,  168 ;  Hill 
V.  Baetm,  100  Mass.,  578;  Wilmmih  v.  Bridget, 
118  Mass.,  407;  Kimbaa  v.  TUiem,  118  Mass., 
811. 

The  woids  "At  her  decease,"  "After:  her  de- 
cease," "  From  and  after  her  decease,"  and  ad- 
Tohsof  time,  as  when,  thereafter,  from,  etc., 
is  a  devise  of  a  remainder,  are  always  con- 
itraed  to  refer  merely  to  the  time  of  the  enjoy- 
ment of  the  estate  and  not  to  the  time  of  the 
Testing.  Oorbett  v.  Palmer,  3  Eq.  Cas.  Abr. , 
5«:  Monkhauae  v.  H^me,  1  Bro.  Ch.  Cas., 
296;  Smither  v.  WCOoek,  9  Ves.  Jr.,  838:  Gray 
v.  Oarman,  3  Hare,  868  ;  Saliiimryy,  Petty.  8 
Hare,  W  ;  In  Re  Wood,  29  W.  R.,  171;  Xn  Re 
Jaekmm'$  WiU,  18  Ob.  D.,  189. 

Mr.  Bdanmd  H.  BmuieM*  for  Frances  M. 
CHbbens  and  otben: 

Bt  the  nse  of  the  words,  "Then  to  go  to  my 
di^ron,"  testator  indicates,  that  devise  was 
Dot  to  vest  until  after  hia  wife's  marriage  or 
itaih.  This  word  "then"  was  considered  of 
orach  importance  in  Olrieyy.  Hull,  21  Pick., 
811.  in  which  the  langiiag*,  "Should  my  wife 
marry  or  die,  tbe  land  then  shall  be  equally 
dWded  anumg  my  surviving  sons,"  was  held 
to  vest  <aly  a  contingent  interest.  See,  also, 
Bmith  v.  Riee,  180  Mass.,  441;  TTumaon  v. 
Ivdington,  104  Mass.,  194. 

Had  this  devise  been,  to  "My  children  or  the 
rarvivors  of  them,"  nnquesUonably  in  this 
Conun<Hiwealth,  that  would  have  ctmstituted  a 
eontingcsit  remainder,  because  of  the  uncer- 
tainty of  penons  who  would  be  In  existence  to 
take  at  the  widow's  death.  Denny  v.  Kettell, 
186  Mass.,  186. 

"If  at  that  time  she  is  married,  her  share 
"hall  be  transferred  and  conveyed  to  a  trustee, 
to  liold  for  her  use,"  etc.  If  one  ninth  of  the 
m  estate  had  already  vested  in  her,  how  could 
ft  be  tnutsfmed  and  conveyed  to  a  trustee,  at 
fte  widow's  death?  Hunt  v.  Hatt,  St  Me.. 

M,  Is  in  pcAaL 
u  tbe  flrtate  were  to  he  construed  as  vesting 

It  tbe  death  of  the  testator,  an  heir  might  con- 

^  by  deed  his  share  of  tbe  estate,  and  If  he 


should  decease  before  the  termination  of  the 
life  estate,  leaving  heirs,  his  conveyance  would 
defeat  tbe  estate  of  such  heln.  TdSb  would  be 
against  the  express  provision  of  the  will.  So, 
if  Mis.  Gibhcns'  will  should  be  in  force,  and 
had  died  leaving  children  alive  at  the  wid- 
ow's death,  the  clause  in  her  father's  will,  that 
her  children  should  take  her  share  would  be 
defeated.  See,  also,  Hali  v.  Nute,  88  N.  H., 
423. 

The  rules  applicable  to  and  affecting  real 
and  personal  propqty  are  somewhat  different. 
Emerixm  v.  Cutler,  14  Pick..  115. 

For  a  chattel,  there  can  be  no  contingent  re- 
mainder  to  let  in  after  bom  children;  tbe  inter- 
ests must  be  contingent  until  time  for  distribu- 
tion, in  order  that  they  may  take,  Emerton  v. 
CuUer,  14  Pck. ,  1 15 ;  see,  also,  Dingley  v.  Ding- 
ley,  5  Mass.,  587 ;  Hunt  v.  HaU.  87  He..  868. 

A  gift  to  a  wife  of  the  use  of  certain  bank 
shares,  to  be  divided  at  her  decease  "equaUy 
between  my  heirs,"  applies  only  to  such  heirs 
as  survive  tbe  widow.  JSehv.  Watert,  23  Pick., 
563. 

A  gift  of  the  use  of  personal  property,  to  his 
wife,  and  if  sbe  marry  or  die  before  lier  brother, 
then,  thereafter,  "to  and  among  all  tbe  children 
of  my  brothers  and  sisters,  to  be  equally  di- 
Tided  between  them,"  only  tiie  children  who 
survived  the  wife,  took  any  part  in  the  estate. 
Denny  v.  Allen.  1  Pick.,  148. 

The  fact  that  the  widow  had  the  right  to  dis- 
pose of  a  part  of  the  real  property  and  all  of 
the  personal,  tends  to  show  that  the  remainder 
men  had  a  contingent  and  not  a  vested  inter- 
est. Johnmm  v.  &iU^,  136  Mass.,  430,  and 
cases  cited;  To/tv.  Ta^t,  180  Mass.,  461. 

Mr.  R.  D.  Saalih.  for  D.  L.  G.  Frohlsher. 

C.  Allen,  J,,  dellveced  (he  opinion  of  the 

cohrt; 

The  only  clause  of  the  will  under  which  any 
question  arises,  is  the  following:  "At  the  de- 
cease of  my  wife  all  my  estate,  real  and  person- 
al, shall  go  to  and  be  equally  divided  among 
my  children,  the  issue  of  a  deceased  child 
standing  in  the  place  of  the  parent."  Other  por- 
tions of  tbe  will  are  referred  to  merely  as  they 
may  aid  in  showing  the  intention  of  the  testa- 
tor in  using  the  above  language. 

While  the  meaning  of  tbe^t^tator  is  certainly 
open  to  some  doubt,  which  has  been  shown  with 
much  ingenuity  and  force  in  the  ammient.  we 
are  of  the  opinion,  on  the  whole,  XKkX  the  case 
falls  within  the  general  rule,  that  a  vested  re- 
mainder wilt  be  held  to  have  been  intended  in 
the  case  of  a  devise  to  tbe  testator's  children,  un- 
less there  is  something  sufficient  to  show  the  con- 
trary. There  are  no  words  of  contineency,  as 
to  the  children,  who  shall  take;  the  devise  is 
general  to  the  testator's  dilldren,  the  issue  of  a 
deceased  child  standing  In  the  place  of  the  par- 
ent. Tbe  will  does  not  say  that  tbe  estate  shall 
go  to  his  children  then  sm^ving,  or  ma^e  any 
provision  that  the  interest  of  anv  one  of  them 
shall  cease  in  case  of  his  or  her  death. 

In  tbe  devise,  tbe  meaning  of  which  is  imme- 
diately under  consideration,  the  testator  does 
not  even  reject  the  word  "then;"  that  is,  that 
the  estate  shall  then  go  to  and  be  equally  di- 
vided among  my  chfldien.  This  wool  is  onlv 
used  in  the  earner  clause^nimQyj^bv 
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as  may  not  be  coimimed  in  the  use  and  shall 
remain  in  exiateoce  at  his  wife's  marriage  or 
death,  shall  then  go  to  his  children. 

But  in  all  the  cases  referred  to  in  the  argu- 
ment where  stress  was  laid  upon  such  a  use  of 
the  word  "then,"a8  8howlnguiattheKmaimIei' 
was  to  be  held  contingent  rather  than  vested, 
it  was  accompanied  with  words  of  survivor- 
idilp;asin  Olneyv.  Hull,  21  Pick.,  311,  where 
the  words  were  "Should  my  wife  marry  or  die 
the  land  then  shall  be  eoually  divided  among 
my  surviving  sons;"  in  7%mson  v,  Ludington, 
104  Mass.,  198,  where  the  femainder  was  given 
"to  such  of  my  children  as  shall  then  be  tivmg," 
and  in  Smith  t.  Eiee,  180  Maes.,  441. 

The  argument  from  the  use  of  the  word 
"then"  in  the  earlier  clause  docs  not  materially 
aid  in  the  conuderation  of  the  meaning  of  the 
clause  immediatdiy  to  be  determined  and  it  is 
certainly  open  to  too  mueh  doubt  whether  the 
earlier  clause  would  not  bear  the  same  meaning, 
if  the  word  "then"  was  omitted. 

In  I>ennj/  v.  Kettdl,  185  Mass. ,  188,  the  word 
"then"  was  not  inserted,  but  the  words  were 
"All  the  raidue  of  said  trust  fund  in  equal  por- 
tions to  my  BurviTing  nephews  and  nieces." 
These  being  plain  words  of  survivorship,  the 
only  question  was  to  what  period  of  time  these 
words  ^ould  be  referred;  and  it  was  held,  in 
view  of  all  the  phraseology  of  the  will,  that  they 
should  be  referred  to  the  period  of  distribution. 

That  decision,  however,  throws  no  li^ht  upon 
the  present  case  which  falls  rather  within  the 
rule  favoring  vested  remainders  as  declared  in 
Blanchard  v.  Blanchard,  1  Allen,  228,  and  Ab- 
bott  V.  Bradttreet,  8  Allen,  687. 

An  argument  in  favor  of  contingency  is 
drawn  from  the  use  of  the  words  "The  issue  of 
a  deceased  child  standing  in  the  place  of  the 
parait"  It  is  urged  that  such  issue,  if  then 
were  any,  would  take  at  all  events  and  that  the 
parent  could  not  have  diwosed  of  his  or  her 
slure  to  theu:  exclusion,  and  that,  therefore,  the 
Interest  of  the  parent  was  not  an  absolute  vested 
one. 

It  is  contended  on  the  other  hand,  that  the 
interest  of  Harriet  was  a  vested  remainder, 
subject  only  to  be  devested  by  her  death  in  the 
lifetime  of  her  mother,  leavmg  iasue.  It  is 
true  tiiat  there  may  be  such  a  thing  as  a  vested 
interest  which  is  determinable  upon  the  hap- . 
peniug  of  a  contingency.  Blanchard  v.  BUiTich- 
ard,  supra.  But  m  the  present  case  we  do  not 
find  it  oeceasary  to  consider  whether  Harriet's 
interest  was  liable  to  be  devested  by  the  birth 
and  sarrivorahip  of  issue  or  not.  It  is  quite  as 
natural  and  probable  to  infer  that  the  words 
above  quoted  were  used  for  tbe  purpose  of 
showing  clearly  that  the  testator  did  not  intend 
the  devise  to  lapse  in  the  case  of  the  death  of 
one  of  his  childreo,  leaving  issue. 

By  the  statutes  in  force  at  the  time  the  will 
was  made,  Rev.  Stat.,  eh.  62,  §  24,  it  was  pro- 
vided as  follows:  "Wiien  a  devise  of  real  or 
perBoaal  estate  is  made  to  any  dilld  or  other  re- 
lation of  the  testator,  and  the  devisee  diall  die 
before  the  testator,  leaving  issue,  who  survive 
tbe  testator,  such  issue  shall  take  the  estate  so 
devised  in  the  same  manner  as  the  devisee 
would  have  done  if  he  bad  survived  the  testator, 
unless  a  different  disposition  thereof  shall  be 
made  or  required  by  the  will." 

The  words  used  in  the  will  may  have  a  le- 
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gitimate  effect,  as  showing  that  the  testator  did 
not  intend  any  different  disposition  from  that 
contemplated  by  the  general  provision  of  the 
statute.  Besides  this,  we  are  well  aware  that 
words  to  the  effect  that  the  issue  of  deceased 
children  shall  take  by  right  of  representation 
are  not  uncommon  In  wills;  when  strictly 
speaking,  they  are  entirely  unnecessary  and  do 
not  in  any  respect  change  the  result  provided 
by  tbe  Legislature,  wmch  has  been  in  force 
smce  1703.  The  use  of  so  familiar  and  common 
an  expression  does  not  carry  with  it  a  strong  in- 
ference that  the  testator  thereby  designed  to 
express  some  peculiar  intention  with  reference 
to  the  vesting  or  contingency  of  the  interest  de- 
vised. • 

It  is  further  contended  that,  inasmuch  as  the 
gift  in  the  will  embraces  personal  as  well  as 
real  estate,  it  might  more  readily  be  inferred 
that  the  testator  intended  that  his  children 
should  take  only  a  contingent  interest,  and  that 
some  of  the  earlier  Massachusetts  cases  coun- 
tenance thi&  Dingiey  v.  Din^^,  0  Mass., 
685;  Denny  V.  Allen,  1  Pick.,  148;  Emeraon  v. 
Cutler,  14Pick..  115;  Bieh  v.  Waters,  22  Pick., 
568.  In  the  later  cases,  however,  the  above  de- 
cisions have  been  overruled  or  questioned;  see 
Wright  v.  Shaw,  5  Cush.,  56,  60,  61;  AbboU  v. 
Bradttreet,  8  Allen,  587;  Bowditch  v,  Andretc,  8 
Allen,  889,  842,  343;  and  gifts  over  of  real  and 
personal  {ffoperty  at  the  expiration  of  widow- 
hood to  tbe  testator's  children ,  have  usually  been 
held  to  convey  a  present  vested  interest  to  Uie 
child. 

On  the  whole,  looking  at  all  parts  of  the  will, 
considering  the  repetition  in  a  later  portion  of 
substantially  the  same  idea  in  different  phrase- 
olog;^;  in  view  of  the  absence,  in  either  of  these 
provisions,  of  any  words  of  contingency  siudi 
as  "My  children  surviving,"  and  If  the  tact 
that  nothing  was  wanting  to  put  the  children 
in  full  posseaaion  except  the  mere  eflQux  of 
time ;  regarding,  also,  the  provisions  that  in  case 
of  the  remamage  of  the  testator's  wife  the 
whole  income  of  both  real  and  personal  estate 
Was  at  once  to  go  to  his  children,  we  are  brought 
to  the  conclusion  that  tbe  children  took  vested 
interests  and  that  the  share  of  Harriet  L.  Gib- 
bens  passed  by  the  will.  See,  also,  Doe  v.  Cbn- 
sidine,  6  Wall.,  458  (XV ill..  Law.  ed., 
Parko"  V.  Qmverte.  5  Oray,  886. 

Decree  aeeortUns^. 


S.  Davis  HALL 

V. 

James  CABNET. 

1.  Railroftd  cmrm  are,  forthe  purpoees  of 
attachment,  personal  property. 

2.  They  magr  be  attaefaed  without  beinff 
taken  into  manual  possession  by  the  o^ 

fleer. 

(Woroeeter^Deotded  October  6, 1886.) 

TORT  by  a  deputy-sheriff,  to  recover  of  a 
constable  for  conversion  of  a  passenger  car. 
Writ  dated  November  28,  1883.  Trial  in  the 
Superior  Court,  without  a Juiy,  before  Barker, 
J.,  who  allowed  a  bill  <fefon#^in  sab* 
stance,  as  follows;       by  VjUCJgl\- 
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The  evidence  showed  that  on  November  82, 
1683,  the  plaintiff,  a  deputy-sheriff,  having  in 
bit  hands,  for  service,  a  wnt  against  the  Graf- 
lOD  Center  Railroad  Company,  owner  of  a  nar- 
row gauge  road  located  entirely  within  the 
Town  of  Grafton,  made  a  demand  upon  tbe 
[Resident  and  superintendent  thereof  for  prop- 
ertv  other  than  a  railroad  car  upon  which  to 
make  an  attachment,  but  thev  refused  to  com- 
ply; whrareupoD,  the  plaintiff  went  with  his 
vHt  to  a  passoiger  car,  a  part  of  the  rolling 
stock  of  tbe  company,  then  on  the  track  in 
Oraftoo  Center,  with  intent  to  attach  as  per- 
sonal property,  declared  that  he  attached  the 
car,  and  asked  the  conductor  if  he  would  run 
the  car  off  OD  a  siding,  and"  upon  the  hitter's 
asBenting,  went  aw^,  leaving  no  keeper  in 
charge  of  tbe  car.  Ine  conductor  did  not  run 
the  car  upon  a  siding  as  be  had  agreed  to  do, 
bat  made  a  trip  with  it  to  tbe  other  end  of  the 
line,  where,  about  an  hour  later,  it  was  taken 
posBession  of  by  the  defendant,  a  constable 
qoalifled  to  serve  civil  process,  wbo  undertook 
to  attach  it  on  another  writ,  and  who  retained 
posseasion  personally  or  by  keeper  until  it  was 
tdd  him  under  Pub.  Stat.,  ch.  161,  §  80,|to 
ODe  Allen,  who  has  not  removed  the  car  from 
tbe  track. 

Four  hours  after  the  defendant's  attempted 
levy,  the  plaintiff  deposited  in  tbe  town  clerk's 
office  an  attested  copy  of  his  writ  and  of  so 
moeb  of  his  return  as  related  to  the  car,  and 
afterwards  returned  the  writ  to  the  court,  cer- 
tifyiog  said  demand,  refusal  and  seizure.  The 
iwiiitiff  made  no  attachment  of  real  estate  on 
his  writ  Tbe  defendant  had  also  made  a  like 
demand,  which  was  refused,  and  a  correct  re- 
turn thereof  made  on  the  writ  held'  by  the  de- 
ffmdant. 

The  Judge  refused  to  rule,  as  requested  bv 
the  defend^t,  that  tbe  plaintiff  had  no  sucn 
title  to  the  car  that  he  could  maintain  this  ac- 
tion, or  that  the  car  was  a  fixture  and  could  not 
be  attached  as  personal  property;  hut  ruled 
Ui^  tbe  car  was  1  able  to  attachment  as  personal 
property,  and  that  the  plaintiff's  attachment 
wa8valid;and  tbe  defendant  alle^;ed  exceptions. 

Mr.  John  BtopUsu,  for  plamtiff: 

The  weight  of^  authority  sustains  tbe  posi- 
tion that  railroad  cars  are  personal  property. 
StatM  V.  Buffalo  A  N.  T.  Cit«R.  B.  Co.,  §1 
Viab.,S90; BeardtUsfY.  Ontario Bank.SlBarh., 
tl9;  RandaUv.  52N.  Y.,  521;  WiUiain- 

m  T.  A*.  J.  So.  B.  B.  Co..  29  N.  J.  Eq.,  811; 
fibrtOTi,  C.  <e  M.  B.  B.  Co,  V.  Gilmtyre,  87  N. 
H.,  410;  Hotue  V.  Freeman,  14  Gray,  566. 

Bol^  and  heavy  articles,  like  railroad  cars, 
may  be  attached  without  removal.  See,  as  to 
cord  wood,  Be^Y.Bbvford,  2  Met.,  S6;  mill- 
Mones,  etc.,  Arnold  t.  Stetens,  11  Met.,  258; 
iiesvyhoxesot  glaB6,  PoUej/v.  Lenox  IronWorla, 
4  Allen,  829;  iron,  SwvUl  v.  Boot,  10  Allen, 
414;  tobacco  hanging  in  a  bam  on  poles,  in 
process  of  curing,  CnetMre  Nat.  Bk.  v.  Jewett, 
MS  Mass..  241. 

A  depuiy-sheriil  has  such  a  special  property 
la  goou  attached  by  him,  that  he  may  main- 
tab  trover  against  a  person  intenneddlingwith 
them.  Ba^m  V.  Tucker, lViiik^9Si\TMey 
T.  Lmox  Iron  Works,  4  Allen,  ISa;  Arnold  v. 
SbwTM,  11  Met.,  288. 

Veurt.Ji,  B.  Hubbwd  and  W.T.  Forbea, 
tot  defendant: 


According  to  the  weight  of  authority,  the 
rolling  stock  is  a  fixture  or  accessory  to  the 
realty.  Jones,  Rail.  Secu.,  §8  147,  148,  154; 
2  Redf.  R.  R.  Cas.,  667;  2  ftedf.  R.  R.,  501, 
502,  n.  26,  26;  Rorer,  R  R,  245;  Farmertl  L. 
(fc  T.  Co.  V.  £<7idrt.?*»?n,25Barb.,484;  Farmr 
ers' L.&T.  Co.v.Sg.Jo»itjA.,ete.,B.  Ci».,8DiU., 
412;  MinnemtaCo.v.8t.PavlCo.,1iyfa\.,W^, 
and  note  {XVII.,  Law.  ed.,  886);  Galm^ton  B. 
B.  Go.  V.  Coicdrey,  11  Wall.,  481  (XX.,  Law. 
ed.,  206);  WiUiammn  v.  N.  J.  S.  B.  B.  Co..  29 
X.  i.  Eq.,311;  Piercer.  Emery. 9&^.tl.,4Siii 
Tiiv*  V.  Gin/tetmer,  27  III.,  46§. 

Bt;  the  Court: 

Railroad  cars  are,  for  the  purposes  of  attach- 
ment, personal  property.  Our  statutes  dearly 
treat  them  as  such  and  provide  a  special  mode  of 
attaching  them.  Pub.  Stat.,  ch.  161,  §  88-89. 
In  the  case  at  bat,  the  attachment  by  the  plaint- 
iff was  made  in  exact  compliance  with  the  stat- 
ute, and  tbe  Superior  Court  rightly  ruled  that 
it  was  a  valid  attachment 

Bxe^ion*  overruled. 


Hugh  QVINN 

LOWELL  ELECTRIC  LIGHT  CO. 

1.  The  words  "Called  for  that  purpose" 

in  Pub.  Stat.,  ch.  102,  see.  47,  providing 
for  the  adoption  of  ch.  74,  Acts  of  1868, 
are  limited  to  action  taken  by  the  in- 
habitants of  a  town*  and  do  not  apply 
to  a  city  council. 

2.  A  license*  under  a  statutory  provision, 
to  operate  a  stationary  engine,  is  not 
a  defense  to  an  action  for  a  nuisance 
ajiaing  fiwm  attacked  machinery*  as 
distinct  from  the  engine. 

(Middlesex— Decided  September  4,  ISSK.) 

TORT  for  continuance  of  nuisance. 
The  declaration  alleged,  in  substance,  that 
the  defendant,  at  ite  works  on  Middle  Street, 
Lowell,  witbin  500  feet  of  the  plaintiff's  dwell- 
ing house,  maintained  and  used  a  steam  engine, 
boilers  and  heavy  machinery  for  generating 
electricity  for  lighting  purposes,  the  noise  and 
vibration  whereof  was  a  nuisance  to  the  plaint- 
iff. The  answer  was  a  general  denial  and,  fur- 
ther, that  whatever  the  defendant  did,  it  was  au- 
thorized by  law  to  do,  and  was  duly  licensed 
bv  the  mayor  and  aldermen  of  Lowell  to  do. 
'Trial  in  the  Superior  Court,  before  Kockwell, 
J.,  who  reported  the  case  for  the  determination 
of  this  court  in  substance  as  follows: 

It  appeared  in  evidence  that  the  defendant 
was  a  Corporation  authorized  to  generate  dec- 
tricity  and  furnish  light  thereby,  and  in  the 
time  and  at  the  place  complained  of  was  so  en- 
gaged conformably  with  its  charter,  and  ran  a 
stationary  engine.boilers  and  heavy  machinery, 
all  necessary  for  the  puipose;  that  the  noises  and 
vibration  complained  of  were  incidental  to  the 
reasonable  use  of  the  defendant's  works;  that 
on  the  defendant's  application  the  board  of 
aldermen  of  Lowell  granted  to  the  defendant 
license  to  set  up  and  run  an  engine  for  the  puff- 
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poee  of  driving  machinei?  used  for  its  business; 
that  a  portion  of  the  noise  and  vibration  com- 
plained of  was  caused  by  the  machinery  aside 
mm  the  en^ne  and  fixtures  connected  tliere- 
with. 

ItappearedthattlieStatutesof  1862,ch.  74,  en- 
titled "In  Relation  to  Stationary  Engines,"  had 
been  adopted  by  the  city  council,  at  a  regular 
meeting  and  not  at  a  special  one  called  for  the 

piupose. 

The  Judge  ruled,  against  the  plaintiirs  ob- 
jection, that  the  license  was  Bu£9cient  and  ex- 

Elicit  enough  to  relieve  the  defendant  from 
ability  for  a  nuisance;  that  it  justified  the  de- 
fendant in  running  not  only  the  engine  but  also 
the  other  machinery;  and  that  the  action  could 
not  be  maintained.  The  jury,  as  directed,  re- 
turned a  verdict  for  the  defendant  ;  and  there- 
upon the  Judge  reported  the  case  for  the  deter- 
minatjon  of  this  court 

Mea$r».  W.  H.  Anderson  and  C.  S.  Xiilley* 
forplaintift. 

Me^tera.  D.  S.  ft  O.  F.  Riehardson,  for  de- 
fendant: 

In  the  Statutes  of  1862,  ch.  74,  sec.  3,  the 
qualifying  clause,  "Called  for  that  purpose," 
should,  be  restricted  to  the  last  antecedent,  "In- 
habitants of  the  town."  Cuahing  v.  Worrick, 
9  Gray,  882. 

The  defendant,  so  long  as  It  complied  with 
the  terms  of  the  license,  might  nm  the  engine 
and  other  machinery,  and  no  action  will  lie  for 
damages  occasionea  thereby.  Commonwealth 
V.  RuiT\foTd  Cfiemical  Works,  16  Gray,  288; 
CaU  V.  AUen,!  Allen,  187;  Saitonstall  v.Banker, 
8  Gray,  196:  SoMver  t.  Davit,  17  Law  Rep.. 
808. 

An  action  of  tort  cannot  be  maintained  by 
one  who  sustains  a  private  injury,  by  the  exer- 
cise of  powers  given  by  an  Act  of  the  Legis- 
lature. Perry-v.  Fiwfiwfer,  6  Gray,  644;  Gom- 
monwealth  v.  Rumford  Chemieal  Works,  16 
Gray,  283;  Walker  v.  0.  C.  R.  Co.,  103  Mass., 
14;  London  &  if.  W.  R.  Co.  v.  Bradley,  8  Macn. 
&  Q..  886;  Bramd  t.  Co.,  L.  R.,  1  Q.  6., 
180;  Vtvughan  y.  B.  <5>.,6Huri.  &  N.,  679; 
Rex  V  Pease,  4  Bam.  &  Ad. ,  30;  Struthera  v. 

Co.,  87  Pa.,  282;  Monongakela  Nod.  Go. 
T.  Coom,  6  Watts  «&  S. ,  101 ;  Wataon  v.  R.  R.  Co. , 
1  Wright,  (87  Pa.  St..)  479. 

The  right  to  set  up  an  engine  imports  the 
light  to  use  machinery  therewith,  and  to  make 
the  noise  incidental  to  its  reasonable  use.  CaU 
T.  AUen,  1  Allen,  187. 

A  judgment  in  a  former  action  is  conclusive, 
only  when  it  appears  that  the  subject-matter  in 
the  former  suit  was  the  same  as  in  the  present, 
and  that  the  verdict  therein  was  rendered  upon 
an  Inquiry  into  the  merits  of  the  present  claim. 
^ttftan  V.  Cooper,  11  Pick.,  339;  Cilhert  v. 
Thumjmm,  9  Cush.,  848;  Burlen  v.  ShaiiTum, 
99  Mass..  300;  Tracy  v.  Merrill,  108  Mass.,  280. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  license  was  under  Pub.  Stat. ,  ch.  102,  sec. 
47,  which  prohibits  the  erection  of  a  stationary 
engine  within  five  htmdred  feet  of  a  dwelling 
house  or  public  building,  without  a  license,  in 
any  dty  or  town  in  which  ch.  74  of  the  Acts 
of  18^,  had  been  adopted  at  a  legal  meeting  of 
the  <d1y  council  of  the  d^,  or  of  tbe  Inhatdtants 
of  the  town,  called  for  that  purpose.  The  Act 
SO 


of  1862,  ch.  74,  was  adopted  at  a  regular  meet- 
ing of  the  city  council  and  not  at  a  special  meet- 
ing called  for  the  purpose.  We  think  that  the 
requirement  that  the  adoptionahall  be  at  a  meet- 
ing called  for  the  purpose  is  limited  to  an  adop- 
tion by  the  inhabitants  of  a  town,  and  does  not 
apply  to  the  action  of  a  city  council,  which  is 
usually  composed  of  different  bodies  acting  at 
regular  meetings  and  under  prescribed  rules  of 
procedure.  The  license  was  in  this  case,  "to 
set  up'and  run  a  stationary  steam  engine  for 
the  purpose  of  driving  macnineiv  used  in  gen- 
erating electricity  at  their  works  on  Middle 
Street."  The  court  ruled,  in  substance,  the  li- 
cense extended  to  the  use  of  the  machinery  as 
well  as  to  the  use  of  the  engine,  and  that  the 
plaintiff  could  not  recover  on  account  of  noise, 
jarring  and  vibration,  caused  by  the  machinery, 
which,  but  for  the  license,  would  give  him  a 
right  of  action  for  a  private  nuisance. 

This  rulhig  involves  Uie  propodUon  that  noth- 
ing which  is  licensed  under  the  statute  can  be 
a  nuisance  for  which  an  action  will  lie,  and  that 
the  use  of  the  machinery  was  duly  licensed. 
The  second  only  of  these,  is  before  us.  The 
langua^  of  the  license  may  well  be  construed 
as  descriptive  of  the  engine  only,  but  if  it  was 
intended  to  license  the  defendant's  works  and 
the  business  carried  on  there,  as  well  as  the  en- 
gine, the  license  exceeds  the  authority  given  by 
the  statute.  The  provision  of  the  statute  un- 
der consideration  was  first  enacted  in  the  Stat- 
utes of  1863,  ch.  74,  which  merely  prohibits  the 
erection,  for  use,  of  an  engine  in  circumstances 
mentioned,  without  a  license  from  the  munici- 
pal authorities  and  declares  such  an  unlicensed 
engine  a  public  nuisance,wbich  can  be  summa- 
rily abated  .by  the  authorities.  The  obvious  in- 
tention of  the  statute  is  to  restrict  the  use  <rf 
engines  by  declaring  their  use  without  a  license 
a  public  nuisance.  The  construction  contended 
for  would  not  only  evolve  from  the  provision 
that  every  unlicensed  engine  should  be  a  com- 
mon nuisance,  the  enactment  t)>at  no  licensed 
engine  could  be  a  nuisance,  but  also  authority 
to  license  and  legalize  every  work  in  which  an 
engine  might  be  used,  giving  to  municipal  au- 
thorities absolute  authority  to  dctermme  be- 
forehand and  without  trial  by  jury  and  with- 
out revision,  the  lawfulness,  as  regards  private 
as  welt  as  public  rights,  of  any  business  or  op- 
eration in  which  an  engine  should  be  used. 
We  cannot  infer  from  a  prohibition  to  use  steam 
power  without  a  license  from  the  selectmen,  a 
grant  of  authority  to  them  to  license  any  man- 
ufactory or  business,  in  itself  a  nuisance,  in 
which  steam  power  may  be  used.  The  statute 
was  intended  to  rebate  the  use  of  a  dangerous 
power,  by  forbiddmg  the  use  of  an  engine  un- 
less specially  authorized,  and  sot  to  regulate 
other  nuisances  which  an  engine  might  ead  In 
levying.  In  8albm»t(Ul  v.  Banker,  8  Gray,  195, 
.  it  is  intimated  than  an  engine  may  be  a  nuisuice 
in  consequence  of  its  location,  construction  or 
employment,  although  licensed;  but  tliat  case 
is  decided  on  other  grounds. 

Call  V.  AUen,  1  Allen,  137,which  is  relied  on 
by  the  defendant,  comes  under  Stat.,  1845,  ch. 
197,  sec.  2  (Pub.  Stat.,  ch.  102,  sec.  42). 

The  statute  prohituts  the  future  erection  of  a 
steam  engine  in  a  mill  tot  plaoing,  sawing  or 
turning  wood,  without  a41cai8e;^  provides, 
as  to  an  enghie[^ii|^^  (g^c^feUut  it  it 
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adjudged  dangerous  and  a  nuisance,  an  or- 
der might  De  made  for  sucli  alterations  in  the 
buildiQg,  etc,  aa  might  be  required  for  the 
safety  of  the  neighborhood,  and  save  to  the 
owner  a  right  of  tnal  by  jury.  Under  this  pro- 
jmon,  an  order  was  made  requiring  certain  al- 
tmtioDB  in  the  defendant's  building,  and  pre- 
flcribhig  r^ulations  lor  carrying  on  the  mill. 
It  vas  decided  that  the  mill,  while  carried  on 
in  accordance  with  the  order,  was  not  a  nui- 
sance, and  that  the  plaintifl  could  not  maintain 
an  action  for  a  private  nuisance  on  account  of 
it  All  that  need  be  said  of  that  decision  is, 
ttaal  it  has  no  application  to  the  case  at  bar.  It 
dedded  that  in  a  statute  specifying  engines  in 
OK  m  a  particular  kind  of  mill,  the  power  given 
to  the  selectmen  to  make  an  order,  prescribing 
loles.  restrictions  and  alterations,  as  to  the 
boQding  and  the  mill,  with  the  right  given  to 
tbe  owner  to  have  a  revision  of  the  oraer  by  a 

£y,  implied  a  ri^t  to  the  owner  to  carry  on 
mUl  according  to  the  order.  This  is  no  au- 
thority for  the  {noposition  that  a  statute  which 
makes  any  engine  used  without  a  licence  a  com- 
mon nuisance,  authorizes  tbe  Ucensing  so  that 
it  cannot  be  a  private  nuisance.  We  think  the 
license  is  no  bu  to  an  action  for  a  nuisance  to 
the  plaintiff  caused  by  the  machinery,  as  dis- 
tinct frran  the  engine. 

Otbo-  questions  presented  in  the  report  are 
conddered  in  the  case  of  Quinn  v.  MideUeaex 
Beetric  lAght  Go.,  [poat.l 
For  the  reason  staled,  there  mutt  be  a  new 


Hugh  QUINN 
ff. 

MIDDIiESEX  ELECTRIC  LIGHT  CO. 

1.  A  party  by-  appearing  at  the  hearing 
on  a  pwtitum  to  a  board  of  aldermen 
for  »  UeeaM.  and  objecting  to  the 
erantine  thereof,  waivea  objections  to 
Swnficdencj^  of  the  notice  of  the  hear- 
ing. 

3.  A  liceoae  under  the  statute,  to  pat  vp 
for  Dse  in  a  city,  a  stationary  steaas 
•Boine.  is  not  a  personal  trust,  and  even 
wiuout  assignment,  it  paaaea  to  a 
tnuisferee  of  the  property. 

3.  A  Ucenae  to  set  up  and  run  a  sinjrle 
stationary  steajn  engfiae  of  a  specified 
power,  does  not  import  authority  to 
set  up  and  nm  a  greater  number  ox  en- 
ctaes,  aJ^ongh  their  combined  capaci- 
ties amount  to  no  greater  power. 

<Mi»iifiwg  ^Ztoolded  Septmtbcr  4,  lB8fi.) 

TORT  for  annJBance  caused  by  the  noise  and 
vibratkm  of  the  dsfendant  s  engines  and 

machinery. 

In  SeiHember.  188S,  the  Lowell  Electric 
Li|)it  Comnaay,  to  which  the  license  had 
bMQ  granted,  soM  and  convCTed  the  real  and 
pmcwal  property  owned  and  occupied  by  it 
caHiddle  Street,  on  which  this  nuisance  was 
lUcSBd  to  exist,  to  the  defendant  Company,  by 
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a  bill  of  sale  of  the  personal  property  in  com- 
mon  f onn  and  a  deed  of  the  real  estate,  its 
privileges  and  appurtenances,  but  there  was  no 
sale,  transfer  or  assignment  of  said  license  ex- 
cept what  passed  by  the  sale  of  said  real  and 
personal  estate.  After  the  conveyance  the 
Lowell  Electric  Light  Company  retired  from 
business.  Escept,  as  before  stated,  tbe  defend- 
ant Company  had  ho  license  from  the  mayor 
and  aldermen,  to  set  up  and  run  stationary 
steam  engines. 

It  also  appeared  in  evince  that  during  the 
time  complained  of  in  tbe  present  writ,  the 
defendant  ran  three  stationary  steam  eo^nes 
not  exceeding  250  horse  power,  boilers  and  heavy 
machinery  for  generating  electricity  at  said 
works,  within  500  feet  of  the  plaintiff's  dwell- 
ing-house ;  that  the  Lowell  Electric  Light 
Company  had  erected  a  double  cylinder  Cor- 
liss engine,  whose  capacity,  when  fully  com- 
pleted, was  850  horse  power,  but  having  only 
one  cylinder  attached,  its  capacity  was  VS6 
horse  power;  that  during  the  time  covered  by 
the  present  writ,  the  defendant  ran,  besides 
said  original  engine,  two  others,  all  three  nec- 
essary for  the  btmness. 

It  also  appeared  that  the  order  of  the  board 
of  aldermen  granting  a  hearing  on  the  petition 
of  the  Lowell  Electric  Light  Company  for 
license,  was  pwssed  FelMiiary  37, 188}{,  and  was 
that  the  hearing  be  held  on  March  18,  at  8 
o'clock,  and  that  notice  be  given  by  publishing 
a  copy  of  said  petition  ana  this  order,  three 
times  in  the  Lowell  Morning  Times,  the  first 
publication  to  be  at  least  fourteen  days  before 
the  date  assigned  for  the  hearing;  but  that  the 
petition  -and  order  were  publishra  in  said  news- 
paper on  the  first,  second  and  third  days  of 
HaiCh,  1888;  that  at  the  hearing  on  March  18, 
the  pl^tiff  was  prwnt  in  person  and  by  coun- 
sel and  objected  to  the  granting  of  the  license, 
but  not  to  the  sufficiency  of  the  notice;  and 
that  the  license  was  granted  on  March  20. 

The  JudffB,  i^ainst  the  plaintiff's  contention, 
ruled  that  the  license  was  valid,  and  even  with- 
out formal  assignment,  justified  tbe  present  de- 
fendant in  running,  not  only,  its  engines  but 
also  its  machinery  connected  therewith;  and 
that  the  defendmt,  complying  with  the  terms 
thereof,  would  not  be  liable  for  a  nuisance. 
And  thereupon  the  plaintiff  excepted. 

Mettrt.  W.  S.  JkuAvemm  and  C.  S.  Lll- 
leir,  for  plaintiff: 

For  vnmt  of  fourteen  dan'  public  notice,  tbe 
license  was  invalid.  Pub.  Btat.,  ch.  102,  %  41. 

The  board  could  not  legally  act  until  this 
requirement  had  been  complied  with.  Oom- 
monwealth  v.  PeteT$,  8  Mass.,  239. 

The  license  was  no  justification  to  the  pres- 
ent defendant,  to  whom  there  had  not  even 
been  an  attempt  to  assign  it;  it  was  a  personal 
trust    Commonweaith  v.  Hadleu,  11  Met,  71. 

Me»9n.  D,  S.  A  G.  F.  IMenwdaon,  for 
defendant: 

Where  no  objection  was  made  at  the 
hearing  to  the  granting  of  tbe  license  on  the 
ground  of  insufficiency,  the  party  is  estopped 
from  making  the  objection  at  this  time.  Law- 
renee  v.  Btutett,  5  Allen,  140;  Oa/totm  v.  Sar- 
low,  7  Alleo,  101. 

etatates  are  to  be  construed  accordingto  the 
intention  of  the  makers,  if  this  can^  ascern 
tained  with  reasonable  Gar^fi;Efi#he!i^@^C 
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cooBtruction  may  Beem  contrary  to  the  ordi- 
nary  meaning  of  the  letter  of  the  statute.  8tan- 
ieb  T.  SayiMnd,  4  Cush.  ,  816. 

C.  Allaikt  J.,  deUvered  the  oj^on  of  the 
court: 

1.  The  object  in  giving  notice  of  an  applica- 
tion for  a  license  is,  that  persons  interested  may 
have  an  opportunity  to  be  heard  therein.  The 
plaintiff  in  the  present  case  had  actual  notice 
and  attended  the  hearing,  and  by  making  no 
objection  to  tlie  insufficiency  of  the  notice,  he 
waaved  longer  notice  to  himself.  Under  thes^ 
circumstances  it  is  nothing  to  him  whether  oth- 
er persons  had  due  notice  or  not.  He  cannot 
be  heard  to  object  that  thev  did  not.  Eingham 
&  Qainey  Bridge,  etc.,  v.  XfoffoUc  Co.,  6  Allen, 
85&-857. 

S.  The  present  defendant  may  avail  itself  of 
the  license  given  to  its  predecessor  in  title.  The 
license  is  not  to  be  regarded  iS  a  personal  trust, 
like  a  license  to  sell  liquors  or  to  keep  an  inn. 
Commonwealth  v.  Hadley,  11  Met.,  71.  Look- 
ing at  all  the  provisioDs  of  the  statute,  it  ap- 

Crs  rather  that  whatever  authority  is  con- 
■ed  by  the  license,  passes  with  the  property. 
8.  A  aoEsoaa  to  set  up  and  run  a  stationary 
steam  engine  not  exceeding  960  horae  power, 
wUl  not  authorize  the  use  of  three  such  engines, 
which  together  do  not  exceed  that  amount  of 
power.  We  cannot  say  that  the  use  of  these 
engines  may  not  be  more  dangerous  than  the 
use  of  one  engine  of  the  same  amount  of  power, 
or  that  the  municipal  authorities  who  were  will- 
ing to  grant  a  license  lo/r  the  latter,  would  also 
Iiave  been  willing  to  ^nxA  one  for  the  former. 
This  is  the  case  of  a  hcense  to  do  an  act  which, 
without  such  license,  would  be  a  common  nui- 
sance. Pub.  Stat.,  ch.  102,  §48.  If  a  license 
for  three  engines  was  desired,  it  should  have 
b<KQ  asked  for  and  obtained,  if  the  mayor  and 
aldermen  saw  fit  to  grant  it.  They  constituted 
the  proper  tribunal  to  determine,  in  the  first  in- 
stance at  least,  how  many  engines  might  be 
used  in  a  particular  place.  We  think  it  safer 
and  better  in  this  particular,  to  adhere  to  the 
letter  of  the  statutes,  and  to  hold  that  a  license 
to  set  up  and  run  a  single  stationary  steam  en- 
gine, does  not,  by  a  fair  implication ,  cany  with 
u  an  authority  to  set  up  and  run  a  greater  num- 
ber, though  of  no  greater  power. 

Other  questions  mvolved  in  this  case  are  de- 
termined in  Quinn  v.  Lou>eU  Meeiirie  Light  Ch. 
[ante,  101]. 
BiKeptiotu  wttaitud. 


rial  witness,  It  was  the  duty  of  tke 
OoTarnmeat  ratherthan  the  defense,  to 
hold  him  em  a  witness,^'  was  properly^ 
refliBed. 


(Woroester- 


-Deoided  October  fi.  1885.) 


COMMONWEALTH 

V. 

Jonathan  R.  HASKELL. 

On  the  triaJ  for  burning  a  shop  used  by 
defendant  and  Y.,  it  appeared  that  Y. 
was  at  the  shop  half  an  hour  before  the 
burning  bot  was,  at  the  time  of  the 
trial,  absent  in  a  distant  State.  The 
d&Btriet  mAtwnmyy  in  his  argument, 
eommented  advenely  upon  defend- 
ant's ainiMd«B  to  call  ¥.  as  a  witness 
or  get  his  deposition.  Held,  that  an 
instraetioB  to  the  jorv,  requested  by 
the  defendant,  that  "ix  Y.  was  a  mate- 
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INDICTMENT  charging  the  defendant  with, 
feloniously  buming  a  certain  building  in 
Fitohburg,  owned  bv  one  Gushing  and  used  by 
the  defendant  and  his  i»rtner,  one  York,  as  a 
candy  manufactory. 

It  appeared  in  evidence  offered  by  the  Gov- 
ernment, that 'the  defendant  and  'York  were  at 
the  candy  shop  on  the  night  Of  the  fire,  about 
one  half  hour  before  the  buming  and  that  York 
had  that  afternoon  taken  away  to  Ayer  a  load 
of  candy,  and  had  returned  to  Fitchburg  that 
evening  for  a  sample  case;  that  York  was  ar- 
rested tor  pfuticipatioD  in  the  buming  and  dis- 
charged after  a  bearing  before  the  Fitohburg 
Police  Court;  that  York,  thereafter,  testified  aa 
a  witness  for  the  defendant  at  his  first  trial,  but 
at  two  subsequent  trials  was  absent  from  the 
State;  and  that  at  a  former  trial  the  defendant 
testified  that  York  and  his  wife  were  both  at 
the  8h<n>  on  ttie  evei^ng  before  the  buming. 

The  district  attorney,  in  his  argument  brfore 
the  jury,  commented  on  the  fact  that  the  de- 
fendant had  not  called  York  as  a  witness  or  had 
his  deposition  taken,  asserting  that  he  dared 
not  do  either.  The  defendant  thereupon  re- 
quested an  instruction  to  be  given  to  the  jury 
tiiat  "if  York  was  a  material  witness,  it  was 
the  duty  of  the  Government  rather  than  the  de- 
fense, to  hold  him  as  a  witness; "  but  the  Judge 
refused,  and  the  defendant  excepted. 

Jfr.  Edg>aF  J.  Sherman,  Atty-Oen.,  for 
Commonwealth: 

The  indictment  followed  the  langiiage  of  the 
statute,  and  the  motions  to  quash  were  proper- 
ly refused.  Pub.  Stat.,  ch.  203,  S|  1-6;  Gom- 
moTvweai^y.  BraUm,  184 Mass.,  W7. 

It  was  not  error  for  the  district  attorney  to 
comment  upon  the  absence  of  one  of  the  de- 
fendant's former  witnesses.  The  instructions 
asked  for  by  the  defendant  were  properly  de- 
nied. Commonwealth  v.  Ifarlow,  110  Maas., 
411;  Leamtd  v.  HaU.  188  Mass.,  417;  Wood- 
ward y.  Leavitt,  107  Mass.,  458,  458. 

Memm.  J.  W.  Corcoran  and  J*  W. 
Walch,  for  defendant: 

No  subject  shall  be  compelled  to  accuse  or 
furnish  evidence  against  himself.  Dec.  of  Rta., 
art.  12;  Uommimmal^r.  Maknuy.llS'MM.,, 
214. 

The  Government  has  the  burden  of  proof 
throughout  and  cannot  require  the  defendant  to 
explain  or  justify.  Gommonfoealth  v.  McKie^ 
1  Gray.  64;  Chaffee  v.  Vvited  Statet.  18  Wall., 
518  {XXI.,  Law.  ed.,  908);  Statev.  Flye,  26- 
Me.,  812. 

It  did  not  appear  that  York's  residence 
abroad  was  known  to  the  defendant;  and  the 
case  is  disUnguishable  from  Oommowteealth  v. 
Clark,  14  Gray.  878;  Pub.  Stata.  ch.  S18,  g  S5. 

Bjr  the  Court: 

Whether  any  inferoice  could  be  fairly  drawu 

from  the  failure  of  the  defendant  to  produce 
the  testimony  of  York,  his  partner,  under  the 
circumstaDces  of  the  case,  was  for  the  jury  to 
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m  matter  of  law,  as  requested  by  the  defend- 
ant, that  "  it  was  the  duty  of  the  Oovemroeot, 
ntber  than  the  defense,  to  hold  him  as  a  wit- 
DeaB."  There  is  no  law  which  required  the 
Oovemment,  rather  than  the  defendant,  to  hold 
or  ci^  him  as  a  witness. 

The  exceptions  taken  to  the  other  rulings  at 
the  trial,  are  waived  and  the  rolings  were  clear- 
ly rii^t. 

SneptioM  oeerruled. 


COMMONWEALTH 

e. 

George  HOGENLOCK. 

1.  Where  a  person  makes  an  attempt  to 
do  a  harm  to  another,  it  is  an  asaanlt, 

although  he  does  not  touch  her  person. 

2.  Whether  a  person  makine  an  assault, 
was  so  far  intoxicated  as  to  be  unable 
to  form  a  guilty  intent,  is  a  question 
fiir  thejoiy. 


Michael  ROBEBTS 

■  V. 

Inhabitants  of  DOUGLAS. 

A  notice  to  the  selectmen  of  a  toini  rim- 
ply  Btatinf?  that  the  injury  was  sus- 
tained "on  account  or  a  defect  in  a 
highway  "  and ' '  caused  by  an  obstruc- 
tion in  the  highway,"  does  not  sufficient- 
ly set  forth  the  cause  of  the  injury 
within  the  intendment  of  the  statute* 
and  proof  of  oral  statements  to  the 
selectmen  that  would  supply  the  needed 
spedflctions,  is  Inadmusible  in  an  ac- 
tion to  recover  for  the  injury. 


DeoMed  October  ai  1886.) 


-Decided  September  IB,  IflSft.) 
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FDICTMENT  for  an  assault  upon  one  Fan- 
ny Hill. 

Mr.  Ed^ar  J.  Sherman,  Atty-Gen.,  for 

oomptainant: 

The  ruling  of  the  court  was  correct.  The 
defendant  was  properly  convicted  of  the  as- 
■ault.  Any  attempt  with  intent  to  do  barm  to 
another's  person,  is  an  assault.  Any  act  by 
whidi  one  is  put  in  present  bodily  fear,  is  an 
iMult.  Mortonv.  Skoppee.  8  Carr.  &  P.,  878; 
Blephm  v.  Myen,  4  C^.  &  P.,  849;  8.  C. 
Kgelow,  Torts  and  note;  Tttl>ernlle  v.  Savage, 
1  Mod.,  3;  8  Greenl.  Et.  (Redfield's  ed.),  §  59; 
i  Bish.  Or.  L.,  S  38.  $6g.;  Commonwealth  v. 
White,  110  Mass.,  406;  State  t.  J)avi$,  1  Ired., 

m. 

It  to  well  settled  that  intoxication  is  no  exten- 
uation of  or  defense  to  an  assault.  Oommon- 
waUkY.  Malom,  114  Mass.,  299. 

Mr.  4tihn  B.  0*I>onndl,  fat  defendant. 

the  Court: 

It  was  competent  for  the  jury  to  find  from 
die  evidence,  that  the  defendant  made  an  at- 
tempt to  do  harm  to  the  person  of  said  Fanny 
Hilf  with  intent  to  injure  her.  This  was  an 
■BMoh.  although  he  du  not,  In  fact,  touch  her 
pOBOO.  It  was  a  question  of  fact  for  the  jury 
to  determine  whether  he  was  so  far  intoxicated 
as  to  be  unable  to  form  a  guilty  intrait. 


KOTB.— P)^«feal  touch  fa  not  ettentiol  to  eotutUute 
mamauU.  Smith  v.  State,  7  Humpli.,  48;  State  v. 
BdliH,SN.H.,60O;  Statev.  Benedict,  U Tt..  flSS; 
BM  T.  JoMs,  7  Q.  B.,  7tf ;  Bloomer  v.  State,  8  Sneed, 
«:  Mite  V.  Taylor,  8  Soeed.  m. 

But  words  alone  will  not  constitute  an  aamnU. 
People  T.  Bnu»b7. »  N.  Y.,  688;  1  Hawk.  P.  C,  110 
(Conr.ed.) 

Vtaere  a  speoUo  Intent  is  reflrarded  u  an  element 
of  the  oSenoe,  whether  Us  being  Intozlcated  at  tbe 
Una  M  M  not  to  be  able  to  f  orm  the  gnOtylntent  is  a 
Vnttoo  tor  I2ie  jary.  People  v.  Hazria,  M  OaL, 
M;  Btwoon    State.  U  Ind.,  4M. 


(Woroester- 

TORT  to  recover  for  injuries  to  the  plaintiff's 
horse  occasioned  by  a  defect  in  a  highway 
in  the  defendant  Town.  Writ  dated  February 
4,  1883.  Trial  in  the  Superior  Court  before 
Barker,  J. ,  who  allowed  a  bill  of  exceptions. 

It  appeared  by  the  plaintiff's  evidence  that  his 
house  is  situated  on  a  country  road  in  tbe  south- 
erly part  of  Douglas,  about  one  third  of  a  mile 
southerly  from  the  comer  of  the  road  westerly 
of  the  Wallum  Pond  schoolhouae;  Oiat  be- 
tween his  house  and  the  comer  there  are  two 
other  dwelling-houses;  that  on  January  81,1881, 
he  started  from  his  house  for  Worcester  with  a 
load  of  charcoal,  and  a  short  distance  southerly 
from  the  comer  his  horses  plunged  into  a  snow 
drift,  in  consequence  whereof  one  of  them  re- 
ceived tbe  injuries  complained  of;  that  the  drift ' 
was  twenty  rods  long  and  from  three  to  four 
feet  deep  of  solid  snow;  and  had  been  there  for 
several  days  before  the  accident;  that  tm  Feb- 
ruary IS,  1881,  thejdaintifl'sattamiey  served  on 
two  of  the  selectmen  of  the  Town  a  notice  in  the 
following  terms: 

"  You  are  hereby  notified  that  I  claim  dam- 
age in  the  sum  of  |150  of  the  Town  of  Douglas 
for  injury  to  one  of  my  horses  sustained  on  one 
of  the  townwsys  of  Douglas  on  account  of  a 
defect  in  the  highway,  to  wit:  on  Uie  road  be- 
tween my  dwelling-house  and  the  comer  of  the 
road  westerly  of  the  Walliun  Pond  school- 
bouse;  said  injtuy  occurred  on  the  thirty-first 
day  of  January  last  and  was  caused  by  an  ob- 
straction  in  tbe  highway ;  which  obetmction  had 
remained  there  for  more  than  forty-eij^t  hours 
next  pteviouB  to  said  injury." 

It  dso  appeared  that  wiuiin  a  few  days  after 
the  service  of  the  notice,  the  selectmen  called 
upon  the  plaintiff  at  his  house  in  reference  to 
the  matter,  and  he  went  with  them  to  the  place 
of  the  accident  and  pointed  out  to  them  the  spot- 
where  his  horse  was  hurt  and  explained  to  tlKm 
how  it  happened.  He  also  offered  to  prove  that 
his  attomey  saw  the  selectmen  before  the  giv- 
ing of  the  notice;  and  orally  told  them  of  the 
accident,  and  explained  to  them  when,  where 
and  faowit  occuned.  The  Judge  ruled  that  the 
plaintiff's  evWaice  and  the  proposed  evidence 

Nom— Notice  of  defect,  may  sometlmee  be  in- 
ferred from  lapse  of  time.  See,  City  of  Madison  v. 
Baker.  1  West  Rep.,  118,  and  note. 

The  neglect  ot  police  to  report  as  prescribed 
by  ordinance  will  not  relieve  from  liaUUty.  Sea. 
OoodMlow  V.  The  Haror.  1  Depiife^Bap.S>aOO^C 
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would  not  show  a  suBlcieat  notioeto  the  Town 
under  the  statute,  and  ordered  a  verdict  for  the 
defendant;  and  on  rendition  thereof,  the  plaint- 
iff alleged  exceptions. 

Mr.  Barton  W.  Potter,  for  plaintiff: 

The  written  notice  states  the  time  with  suf- 
ficient colainty.  Bown^lly  v.  FaU  River,  132 
Mass.,  299;  Welch  v.  Gardner,  133  Mass.,  529. 

Notice  is  sufficient,  which  gives  the  town  of- 
ficers information  sufflcieat  to  enable  them  to 
investigate  the  cause  of  the  accident;  as  collision 
with  a  stone,  on  the  highway  directly  in  front, 
etc,  Savory  v.  HarierhiU.l^  Mass.,  or 
the  defect  being  large  stones  at  or  near  the  sem- 
Inaiy,  Weleh  v.  GardJier,  133  Mass.,  529;  or  a 
stump  four  inches  above  the  sidewalk  between 
the  residences,  etc.,  Loice  v. Clinton,  133  Mass., 
526;  or,  on  the  right  hand  side  of  C  Avenue,  com- 
ing toward  the  railroad  crossing,  etc.,  MeCabe 
T.  Cambridge,  184  Mass.,  484;  what  the  statute 
requires  is  not  that  the  place  shall  be  given  with 
absolute,  but  with  reasonable  and  substantial 
certainty,  and  under  some  circumstances,  it 
would  be  sufficient  to  merely  state  the  name  of 
the  street.  Larkin  v.  Botton,  128  Mass.,  521. 

It  is  sufficient  if  it  gives  the  officers  informa- 
tion with  substantial  certainty  so  as  to  be  of  aid 
to  them  in  investigating  the  questioa  of  liability 
of  the  Town.  Spmman  t.  OUeopee,  181  Mass., 
448. 

Notices  were  insufficient,  because  they  stated 
causes  which  were  not  in  themselves  defects. 
Lgon  V.  Cambridge,  186  Mass. ,  419;  Oronin  v. 
Boston,  185  Mass.,  110. 

So,  where  the  cause  of  the  injury  was  not 
mentioned  in  the  notice  as  intended  under  the 
statute.  Poa  T.  Foxbarough,  181  Mass.,  203. 

Considering  the  time  of  the  year,  notice  that 
the  walk  was  out  of  repair,  was  coated  with  ice 
and  very  slippery  and  unsafe,  was  held  suffi- 
cient. Spellman.  v.  Chieopee,  131  Mass.,  448; 
Dalton  V.  8aUm,  136  Mass.,  378;  Bailej/  v. 
EoereU,  182  Mass.,  441. 

Mt.  John  R.  Thayer,  for  defendant: 

The  notice  required  by  Pub.  Stat.,  ch.  52, 
19,  21;  Stat.,  1882,  ch.  36,  cannot  be  partly 
written  and  pwtly  oral;  its  sufflctency  must  lie 
determined  by  the  court.    MiUt  v.  Lynn,  130 
Mass.,  898;  Shsa  v.  Lmcell,  132  Mass.,  189. 

It  would  violate  the  provisions  and  defeat  the 
purposes  of  the  statute,  if  plaintiff  were  per- 
mitted to  supply  deficiencies  in  the  written  no- 
tice by  proof  tliat  the  Town  or  its  officers  had 
oral  infoTmation  of  the  time,  plafse  and  cause  of 
the  injury,  mta  t.  LoweU,  132  MasB..  189;  Pott 
V.  Foi^Mfrou^h,  181  Mass.,  202. 

Where  the  notice  stated,  that  the  defect  was 
"  on  Windsor  Street  in  Boston,"  and  the  evi- 
dence showed  Windsor  Street  was  half  a  mile  in 
length,  such  description  was  held  insufficient. 
Po^  V.  Fbxborow/h,  181  Mass.,  S02;  DmnOiy 
T.  F\iUSiwr,  \mTAaM.,\Vi-,&iattmy. Salem, 
188  Mass.,  186. 

In  the  notice,  there  is  no  such  relation  be- 
tween the  place  of  the  accident  and  the  cause 
thereof,  that  one  can  be  invoked  to  aid  defi- 
ciencies in  the  other.  Mile* v.  Lynn,  180  Mass., 
401. 

The  term  "obstruction,"  as  applied  to  a  de- 
fect in  a  highway,  is  vfuoe  and  unmeaning. 
SpeUman  v.  Chicopee,  181  Mass.,  448. 

In  Larkin  r.  Bottm,  128  Mass.,  621,  the  in- 
juries were  caused  by  a  defect  and  want  of  re- 
9i 


Sep., 

pair  in  the  street  To  say  that  the  injury  was 
caused  by  an  obstruction  in  the  road,  gives  no 
such  information  as  is  contemplated  by  the 
statute.  Miles  V.  Lynn,  130  Mass.,  898;  Pottf. 

Fxettorough,  181  Mass.,  202. 

By  the  conrt: 

The  injury  to  the  plaintiff  happened  on  Jan- 
uary 31,  1881,  at  which  time  the  Statute  of 
1877,  ch.  234,  as  amended  by  the  Statute  of 
1874,  ch.  244,  was  in  force.  Under  these  stat- 
utes the  notice  must  be  in  writing,  must  con- 
tain a  statement  of  the  time,  place  and  cause  of 
the  injury  or  damage,  and  any  deflciendee  in  it 
cannot  be  supplied  by  oral  statements  to  the 
officers  of  the  Town. 

Id  the  case  at  bar,  the  notice  does  not  suflS- 
ciently  state  the  cause  of  the  injury.  It  states 
that  the  injury  "was  caused  by  an  obetruction 
in  the  hi^ way."  This  is  very  little  more  than 
sajnog  that  It  was  caused  by  a  defect,  and  con- 
veyed  no  information  to  the  officers  of  the 
Town,  which  would  enable  them  to  ascertain 
the  locality  and  nature  of  the  alleged  defect. 
Miif^  V.  Lynn,  180  Mass.,  898;  Shea  t.  LowU, 
182  Mass.,  187. 

EtEtxptionB  otemded. 


ElicaA.  MASON 

t. 

Herbert  N.  MASON  et  ai. 

A  wife  in  the  lifetime  of  her  husband, 
can  bar  her  ri^l|t  of  dower,  in  no 
other  mode  than  as  prooerlbed  by  m^mit- 
nto;  and  any  conveyance  of  the  rif  ht, 
void  at  law,  cannot  operate  against  ner, 
by  -way  of  eatoppel.  in  equity. 

(Bristol  Deoided  September  U,  1886.) 

WRIT  OF  DOWER,  bropght  by  Eliza  A. 
Mason,  widow  of  Noah  Mason,  against 
bis  six  children,  to  recover  a  third  part  of  cer- 
tain homestead  premises  in  Attleborough. 
Trial  in  the  Superior  Court  before  Brighua, 
Ch.  J.  ,who  reported  the  case  for  the  determina- 
tion of  tliis  court  in  substance  aa  follows: 

At  tibe  trial  tiie  following  facts  appeared  in 
evidence  and  were  not  dispmed.  Noah  Mason 
was  married  to  the  demandant,  November  15, 
1881,  and  died  September  14,  1882,  posaeased 
of  real  estate,  which  by  his  will,  executed  Sep- 
tember 8,  1883,  he  devised  in  equal  shares  to 
four  of  his  children.  The  will  contained  this 
clause:  "I  give  and  devise  to  my  wife,  Eliza 
A.  Alason,  one  dollar,  she  having  in  my  life- 
time received  full  compensation  f ran  my  estate, 
both  real  and  personal,  by  agreement,  and 
having  signed  a  full  acquittance  of  the  same 
by  quitclaim  deed."  On  Februaiy  18,  1883, 
the  demandant  filed,  in  the  probate  ofllce,  a 
waiver  of  the  provisions  of  the  will.   On  Sep- 


Note.— A  widow's  Irlght,  before  asslgiimeot  of 
dower,  is  a  mere  ohooe  In  soUon,  and  oourta  of 
equltr,  in  the  absenoe  of  statute,  oaBiMt  sobjeotlt 
to  payment  of  ho- judgment  deWa  Herrefasalto 
haveltanlKnedlsnotafnudAnhererMllton.  8ee^ 
Ifaxon  T.  Grar.  by  kj  O  Og  IC 


1885. 


Mason  t.  Mason. 
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tember  6,  1882,  the  demandant  executed  and 
deHTered  to  Herbert  N.  Mason,  a  warranty 
deed,  referred  to  in  the  will,  and  which  was 
recorded  two  days  afterwards,  the  grantee  pay- 
ing ber  at  the  time  $SO0,  in  consideration  there- 
for. The  deed  conveyed  all  her  ris^t,  title  and 
intenst  in  the  estate,  both  real  andperaonal,  as 
dower  or  otherwise,  more  particularly  in  the 
homestead  building  and  lot,  releasing  all  claim 
to  dower  or  third  interest  therein,  and  all  her 
claim  to  any  legacy  that  might  be  given  to  her 
in  said  will,  and  giving  the  grantee  full  pos- 
KKion.  Noah  Mason,  the  husouid,  rigneathe 
deed  September  7. 

Certain  issues  were  submitted  to  the  jury, 
whereon  they  found  that  the  deed  was  executed 
fredy,  voluntarily  and  understandinglv,  and 
vitbbat  fraud,  duress,  restraint  or  undue  In- 
flamce,  and  with  the  authority  and  assent  of 
thebusband;  that  the  demandant  did  not  re- 
can  from  Herbert  Mason  a  full,  adequatej  fair 
ud  equitable  consideration  for  the  nghte 
vbich  she  wocdd  have  in  her  hnsband's  estate 
upon  his  death,  in  view  of  the  value  of  that 
estate,  ber  age,  physical  condition,  and  her  life 
interest  in  It;  that  the  conaidemtion  of  $800 
Tas  paid  to  her  by  Herbert  Mason  on  his  per- 
MMial  account;  and  that  the  provision  in  the 
will  for  her  was  made  with  the  testator's  full 
tnowledKe  of  the  settlement  with  her  made  by 
Herbert  Mason  tbrou^  said  deed. 

On  these  facts  and  finding  the  Judge  ruled 
that  the  demandant  was  entitled  to  her  dower, 
and  directed  the  jury  to  render  a  verdict  in  ber 
faror.  Thereupon  the  tenants,  reserving  all 
limits  to  except  any  rulings  in  law,  prayed  for 
adeoee  under  their  answer  in  equity,  restrain- 
in;  die  demandant  from  having  her  judgment 
for  dower  until  ahe  had  repaid  to  Herbert  TX. 
Mason  the  |800  paid  to  her  by  him,  which 
pnya  was  refused;  and  after  verdict  in  ber 
favor  the  case  was  reported  for  the  considera- 
tioD  of  this  court  upon  all  the  questions  of  law 
ud  equity  that  had  arisen  therein. 

Mmn.  Reed     Deaoi,  for  demandant: 

A  married  woman  can  bar  her  ri^ht  of  dower 
in  the  lands  of  her  husband  during  his  life- 
time, only  as  is  spedally  provided  by  statute. 
Pub.  Stat.,  ch.  124,  §6;  see,  also,  §8;  Gen. 
Stat,  ch.  90.  Q§  8-11;  R.  8.,  ch.  60, 
MO;  Stat.  1783,  ch.  36,  S§  4,  5 ;  Stat.  1305, 
ch.  90,  §  1. 

Her  separate  deed  of  land  held  by  ber  hus- 
band given  by  her  during  bis  lifetime  and  not 
craveyed  by  nhu,  is  iptofaeto  void,  as  are  all 
the  covenants  contained  in  it.  Fmeler  v.  Shearer, 
7Han..31;  POffe  v.  Page.  eCush.,  198. 

The  same  rule  of  law  applies  to  the  release 
of  homestead  rights,  and  Ulustrates  her  power 
to  release  her  dower.  Oreeruncgh  v.  Turner,  11 
Gray,  882. 

During  the  lifetime  of  her  husband  she  has 
^K^dag  to  convey,  nor  can  she  enter  into  a 
*atid  contract  concerning  her  husband's  estate, 
in  which,  after  his  decease,  she  owr  claim 
dower.  Motfre  v.  J9ew  York,  8  N.  T.,  110; 
dmmion  v.  TioiUhd,  88  N.  H.,  68. 

The  statutes  enabling  a  married  woman  to 
Motract  as  a  feme  aoie,  do  not  affect  the  rela- 
tioQsof  hnsbuidand  wife  in  reference  to  dower, 
homestead  and  the  obligations  as  to  their  chil- 
ilm.  Sanden  y.  QouQ,  126  Mass..  411. 

Ai  to  her  separate  pn^)ei1y,  her  oontracte 
xus. 


are  now  valid  and  the  covenants  in  the  deed  of 
her  separate  property  may  operate  as  an  estop- 
pel as  though  she  were  a  feme  sole.  KnigH  v. 
Thayer,  125  Mass.,  25. 

The  wife  had  no  interest' belonging  to  her  to 
operate  upon  at  the  date  of  this  ^eo.  It  was, 
therefore,  absolutely  ni^  and  vtAA,,  and  cannot 
operate  to  estop  ber  from  claiming  dower. 
Gibtonv.  fftJwn,  ISMass..  106;  Creadev.Ingra- 
ham,  12  Pick.,  35;  Lowell  v.  Danula,  3  Gray, 
161;  Wales  y.  Gojin,  IS  AUeix.  219;  MerrUmv. 
B.  C.  A  F.  B.  B.  Co..  117  Mass.,  244. 

Equity  cannot  give  effect  to  a  deed,  void  un- 
der the  statutes,  which  declare  the  specific 
method  by  which  a  married  woman  may  re- 
lease the  possibility  of  dower  in  lands  of  her 
husband  during  his  lifetime.  Tffwnsley  v. 
Chapin,  12  AUen,  476;  JeweU  v.  Davit,  10  Al- 
len, 68. 

The  acceptance  or  receipt,  during  her  hus- 
band's lifetime,  of  a  sum  of  money  which  was 
not  a  fair,  equitable  and  adequate  considera- 
tion for  her  rights  in  expectancy  in  her  hus- 
band's estate,  received  by  her  from  Herbert 
Mason  by  the  authority  of  her  husband,  in  full 
compensation  from  her  husband's  estate,  was 
in  e<^uity  her  husband's  advancement  to  her. 
SuUtngs  v.  Richmond,  5  Allen,  187;  Townaley 
V.  Chapin,  12  Allen,  476;  Merriam  v.  B.  C.  d) 
F.  B.  B.  Co.,  117  Mass.,  241;  Toufiutend  v. 
Townsend,  2  Sandf.,  711;  Carvm  v.  Murray, 
8  Paige,  Ch.,  488;  Crain  v.  Cavana,  86  Barb.. 
410;  PoweUv.  M.  A  B.  Wg.  O., 8 Mason, 847. 

Mr.  W.  H.  Fox,  for  the  defendants: 

The  demandant's  deed  conveyed,  with  war- 
ranty of  title,  whatever  interest  she  might 
thereafter  have  in  her  husband's  estate,  express- 
ly referring  to  her  right  of  dower;  and  under 
the  Pub.  Stat. ,  ch.  147,  g  1 ,  she  was  estopped  by 
the  deed  from  asserting  an  interest  in  the  land. 
Knight  v.  Thayer.  1^  Mass..  26;  Somet  v. 
Skinner,  8  Pick.,  53;  Ruu  v.  Alpaugh,  118 
Mass.,  869,  876. 

A  woman  may,  by  deed,  bar  and  release  her 
dower  even  while  inchoate.  2  Scrib.  Dower, 
ch.  11,  12;  Thatcher  v.  SawlaAd,  2  Met.,  41; 
LaFhmBboiaev.  Ortm,  56  HI.,  107. 

A  release  with  warranty  by  an  heir  apparent 
of  his  estate  in  expectancy,  will  bar  his  claim 
by  descent  on  the  deatb  of  an  ancester.  limU 
V.  Eastman,  3  Met.,  121;  Curtis  v.  Curtit,  40 
Me.,  24. 

After  a  divorce,  the  wife  may  release  to  the 
husband  her  right  of  dower.  Savage  v.  OriU, 
19  Hun  (N.  T.),  4. 

The  deed  bdng  voluntary  and  for  good  con- 
sideration, she  ought  not  inequity  now  to  have 
dower.  Baker  v.  Saihaioay,  5  Allen,  103;  But- 
lock  V.  OriMn,  1  Strob.  Eq..  60;  Bosenthal  v. 
Mayhugh,  83  Ohio  St.,  155;  see,  also,  Henn. 
Estop.,  §404. 

If  the  deed  is  good  neither  in  law  nor  in  equi- 
ty, she  must  return  the  consideration  before 
having dowor.  Whiter.  Widand,  109 Mass.. 
391. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

The  demandant,  by  her  deed  made  in  her  hus- 
band's lifetime,  undertook  to  convey  to  H.  N. 
Mason,  a  son  of  her  husband  and  one  of  the 
devisees  under  his  will  subsequenUy^Bade,  all  i 
rights,  title  and  interest  wld^iihBtltleikfiMg  IC 
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might  thereafter  have  in  her  husband's  estate, 
expressly  referring  to  her  right  of  dower  there- 
in. ■  It  is  the  contention  of  the  defendants  that 
under  the  present  existing  right  of  married  wo- 
men to  hold,  manage  and  di^Kise  of  their  sep- 
arate propertiv  in  me  same  manner  as  if  they 
were  sole,  me  demandant  is  now  estoppeu 
from  making  demand  for  dower  or  from  assert- 
ing any  interest  in  the  husbuid's  land.  Pub. 
Stat.,ch.  147,  §1. 

While  the  inchoate  right  of  doweris  a  vested 
right  of  value  dependent  on  the  contingency  of 
survivorship,  it  is  not  that  separate  property 
which  passes  by  conveyance,  but  a  right  which 
one  entitled  thereto  may,  under  certain  circum- 
stances, release.  It  Is  of  a  peculiar  character 
and  before  assignment  the  wife  has  no  seis- 
in. The  right  to  be  endowed  from  the  real  es- 
tate of  the  husband  is  an  ancient  provision 
made  by  the  common  law  for  the  comfort  of 
the  wife  upon  his  decease.  Now,  while  she  alone 
is  entitled  thereto,  is  it  that  separate  property 
which  during  coverture  she  may  manage  or 
dispose  of  at  pleasure  as  distinct  from  that  of 
the  husband? 

The  Pub.  Stat.,  ch.  124,  §  6;  ch.  147,  8  16, 
carefully  provide  for  certain  modes  by  which 
a  woman  may  bar  her  right  of  dower  in  the  es- 
tate of  her  husband  during  his  lifetime.  They 
are  by  release  which  is  ouiy  to  be  made  to  him 
who  holds  the  estate  in  which  the  right  might 
otherwise  be  asserted.  Those  modes  we  must 
hold  to  be  conchisive: 

The  homestead  right  bears,  in  many  re- 
spects, an  analogy  to  the  right  to  be  endowed. 
It  is  provided  in  terms  that  no  conveyance  of 
an  estate  in  which  a  homestead  exists,  or  re- 
lease or  waiver  thereof  .shall  operate '  'To  defeat 
the  right  of  the  owner  or  his  wife  and  children 
to  have  a  homestead  therein  unless  the  convey- 
ance is  by  a  deed  in  which  the  wife  of  the  own- 
er, if  he  has  any,  joins  for  the  purpose  of  re- 
leanng  her  right  In  the  manner  in  which  she 
may  release  her  dower."  See,  ch.  138,  §  7.  Tliis 
statute  certainly  treats  the  homestead  right  of 
the  wife  as  something  different  from  that  sep- 
arate property  which  she  may  dispose  of  at  her 
own  discretion ,  and  recognizes  the  modes  of  re- 
leasing dower  as  those  prescribed  by  the  statute. 

Beforethe  Statute  of  1874.Pub.  Stat.,  ch.  147, 
g  2,  it  could  hardly  have  been  contended  that 
an  inchoate  right  of  dower  could  have  been 
conveyed  except  in  these  modes.  That  statute 
did  in  terms  give  to  a  married  woman  the  fur- 
ther power  to  make  contracts.  But  it  was  not 
desiniedto  repeal  or  affect  the  provisions  as  to 
baiTui^  dower  and  was  enacted  tUio  ittittitu.  la 
the  revison  of  1880  the  old  provisions  as  to  bar- 


ring dower  were  re-enacted  vno  jlatu  with 
the  provisions  giving  to  a  married  woman 

the  general  power  to  contract.  The  Legislature 
could  not  have  thought  that  the  earlier  provis- 
ions were  repealed  by  the  later.  Both  must  be 
construed  together  as  parts  of  one  system  and 
harmonized. 

The  statute.  Pub.  Stat.,  ch.  147  g  2,  must  be 
limited  in  construction  so  as  to  include  the  right 
of  a  married  woman  to  make  contracts  for  the 
conveyance  of  her  right  of  dower.  Such  con- 
tracts, if  upheld,  would  make  the  inchoate 
right  of  dower  a  separate  estate  from  that  of 
the  husband  and  would  contravene  the  long  es- 
tablished policy  of  our  law.  Now,  If  the  in- 
choate right  of  aower  could  he  transferred  to  any 
third  person  by  the  deed  in  the  ordinary  form,, 
can  any  sufQcient  reason  be  suggested  why  the 
provisions  on  this  subject  should  be  re-enacted 
and  remain  on  the  statute-book? 

The  instrument  signed  by  the  plaintiff  .whether 
considered  as  a  conveyance  or  as  a  contract,  is 
therefore  void  at  law.  If  such  be  the  case,  it 
cannot  operate  against  the  demandant  by  way 
of  estoppel  in  equity.  A  court  of  equity  cannot 
take  jurisdiction  to  give  effect  to  and  recognize 
instruments,  which  under  the  statute  law  are 
inoperative.  Merriam  v.  B.  C.  <&  F.  R.  S.  Co., 
117  Mass.,  244. 

Nor  does  the  case  present  upon  the  facta 
any  equitable  considerations  In  favor  of  an  es- 
toppel. By  a  bargain  made  between  the  wife 
and  Herbert  N.  Mason,  in  which  Herbert  acted 
by  the  authoritif  and  with  the  assent  of  the  hus- 
band, she  was  induced  to  agree  to  relinquiah 
her  dower  for  an  inadequate  price.  The  sum 
was  paid  to  her  by  Herbert,  but  the  will  of  her 
husl^nd  recognizes  it  as  paid  from  his  estate, 
so  that  it  was  anticipated  by  the  father  that  it 
would  be  repaid  'therefrom.  She  not  only  re- 
linquished her  right  to  dower  but  her  share  of 
the  personal  property,  and  agreed  to  give  up  the 
home  within  ten  daj's. 

The  defendant,  Herbert  N.  Mason,  further 
claims  that  he  is  entitled  to  receive  the  $300 
paid  by  him  before  the  demandant  can  assert 
her  right  of  dower.  The  question  as  to  her  re- 
payment of  this  sum  does  not  here  arise  and  is 
to  be  settled  elsewhere.  Even  if  equitable  de- 
fenses when  complete  may  be  set  up  in  a  court 
of  common  law,  all  the  powers  of  a  court  of 
equity  are  not  imported  into  its  proceedines. 
Stat., 1888,  ch.  228.  The  existence  of  this  claim 
should  not  prevent  the  recovery  in  a  writ  or 
dower. 

A.  majraity  of  the  court,  for  these  reasons,  la  of 
opinion  that  there  should  be. 
Judgment  on  the  verdiet. 
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OILMAN  Btob., 
STEVENS. 

1.  A  time  note  given  in  payment  of  an 
Aoconnt  due  to  ■>  forelsii  creditor,  the 
eontract  made  and  to  oe  performed  in 
this  State,  is  ^vemed  by  the  laws  of 
thia  State. 

2.  A  note  given  in  thie  State  for  m,  pre* 
eiiitfaig  debt,  nnlees  specially  aoned, 
is  aot  pajrmeBt,  and  no  additionaTforce 
or  etteet  can  be  acquired,  in  the  absence 
(tf  ipeeial  agreement  by  their  aocept- 
anoe  as  snch  by  a  foreign  creditor. 

(Belknap-DeoMed  July  81, 1885.) 

ASSUMPSIT,  upoD  an  account.  Facts  found 
br  the  court.  The  defendant  was  default- 
ed, ana  the  defense  Is  made  by  sabsequent  at- 
(aching  creditors. 

Septonber  6, 1888,tbe  defendant  was  indebted 
to  tbe  plaiDti^  in  the  sum  of  $823.87,  upon 
accDont  for  goods  sold  to  him  in  Boston.  On 
thai  day.  Burr,  the  plainti^'  traveler,  called 
upon  the  defendant  for  money  ob  account:  the 
dkettdant  was  unable  to  pay,  but  offered  his 
uMs  amounting  to  $500, jpayable  to  the  plaint- 
ilb,  $900  in  fotirteeD.  $ltSO  hi  thhty,  and  $150 
mfMty>five  days.  Burr  had  no  authoritv  to 
xxept  notes,  but  received  and  forwarded  them 
10  the  {daintiffs  in  Boston,  who,  on  September 
13,  proeuied  them  to.be  discounted.  September 
11,  this  suit  was  commenced.  September  17, 
the  defending  creditors  commenced  their  suits. 
Afta  September  17,  the  plaintiffs  paid  to  the 
bank  the  amount  of  the  notes,  took  them  up, 
aid  at  ttie  trial  produced  and  offered  them  to 
ihe  defendant. 

There  was  no  agreement  or  mutual  under- 
OuidiDg  that  the  notes  were  or  were  not  given 
ind  received  in  payment  of  the  a-ccount  pro 
timto.  There  was  evidence  tending  to  show, 
and  it  is  found,  ^at  by  the  taw  of  Massachu- 
setts, a  promisaary  note  ctmstitutes  payment  of 
ft  preexisting  debt  for  which  it  is  given  in  the 
atneiice  of  any  stipulation  on  the  subject.  The 
plaintiffs  did  not  inteod  to  extend  tbe  time  for 
the  payment  of  the  account,  and  did  not  do  bo, 
m\m  such  extension  results  as  the  legal  effect 
ot  receiring  the  notes  and  disposing  of  them  iu 
the  maimer  stated. 

Mmn.  C.  C.  RoMra  and  Bernard  & 
Bomard.  fat  plainuSs: 

As  between  tbe  indorser  and  indorsee,  the  law 
of  the  place  of  indorsement  must  govern,  but 
the  indorsement  and  discounting  in  another 
State,  cannot  change  the  liability  of  theprom- 
isor.  Dow  V.  BmaeU,  18  N.  H.,61;  see,mHKiv. 
B>w,  88  N.  H.,  85. 

Where  the  agent  has  no  authority  to  accept 
wites  in  settlement  of  accounts,  but  where  he 
did  take  them,  and  his  acts  were  ratified,  it  is 
H  if  he  possessed  the  authority  at  the  time  they 
were  made.  Hatch  v.  Taylor,  10  N.  H.,  538; 
Oupateh  Line  v.  Bdamy  Co.,  13  N.  H.,  283; 
flan*  V.  School  Distriei,  44  N.  H. ,  399;  Chmgh 
Davit,  0  N.  H.,  508;  Baekman  v.  Charles- 
tofcn,  42  N.  H.,  125;  Warren  v.  Wmitworth,  45 
H.,  SM;  Langd.  Cont,  sec  8;  Story,  Ag., 

LB. 
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By  the  law  of  New  Hampshire,  a  note  is  not 
payment,  unless  the  parties  mtended  otherwise, 
and  a  suit  ran  be  brought  on  an  account,  even 
if  time  notes  are  given  to  the  creditor  by  the 
debtor.    Moore  v.  FiU,  59  N.  H. ,  673. 

In  genera],  the  law  of  the  place  where  the 
contract  Is  made  and  not  where  the  at^on  is 
brought  is  to  govern,  in  enforcing  and  expound- 
ing the  conttuct,  unless  the  parties  have  a  view 
tolls  being  expounded  elsewhere,  in  which  case 
it  is  to  be  governed  according  to  the  law  of  the 
place  where  it  is  to  be  executed.  PrenUa  v. 
Savoffe^lZ  Mass.,  30;  Smith  v.  .9mt<A,  3  Johns., 
385;  Thompsem  v.  Keteliam,  4  Johns.,  366;  Seo- 
field  V.  Dap,  30  Johns. ,  103 ;  Oke  v.  UnUed  State*, 
6  Pet,  173;  BoyU  v.  Zaeha^,  6  Pet.,  686; 
Bank  of  U.  8.  v.  Danidl,  13  Pet.,  83;  Btrothtr 
V.  Lucas,  13  Pet..  486;  Andreict  v.  Bmd,  18 
Pet.,  65;  Bell  v.  Bnten,  1  How.,  170;  Gook  v. 
Moffat,  6  How.,  395,  815;  BuUOey  v.  Honotd, 
19  How.,  890;  Benner  v.  Bk.  of  Columbia,  9 
Wheat.,  688  ;  3  Pars.,  Cont.,  pp.  95-«8; 
Djfer  V.  ButU,  6  N.  H. ,  401 ;  Thayer  v.  SUiott. 
16N.  H.,103;  Whitnsyv.  TTAiY/wy,  86N.  H., 
457,  and  cases  cited  p.  463;  Liltle  v.  Biley,  48 
N.  H.,  109;  C/uue,  Admr.,  v.  iJow,  47  N.  H., 
405;  Howard  v.  Fletcher,  59  N.  H.,  161. 

Meegrt.  Bingham  A  MHcshell  and  W.  D. 
Hardy,  for  defendant 

The  debt  due  Sep.  6, 1881.  was  due  and  pay- 
able in  Massachusetts.  The  contract  fanplied 
by  tbe  acceptance  of  the  notes  is  one  con- 
tract, while  that  expressed  in  the  promise  to 
pay  Uiem  is  another  and  different  contract.  The 
contract  of  acceptance  was  made  in  Massachu- 
setts; and  by  the  law  of  that  State  it  is  cliar- 
acterized,  and  by  that  law  it  must  be  governed. 
Ward  V.  How,  88  N.  H.,  86;  MiOikenr.  Pratt, 
135  Mass.,  874;  Burehard  v.  Ihiiibar,  36  Am. 
Reports,  834;  8.  C. .  83  Bl.,  460:  Seudderv.  Union 
Nat.  Bk.,  91  n.  S.,406;  WhManY.  Blodder,ti 
Am.  Dec.,  381;  1  Add.  Cont,  sec.  241;  D<mg- 
laas  V.  OttOem,  6  N.  H.,  160. 

Clark,  J.,  delivered  the  opiidon  of  the 
court: 

The  notes  were  made  and  payable  in  this  State, 
and  in  determining  their  vaumty  and  effect  they 

must  be  legarded  as  New  Hampshire  contracts. 
Ihw  v.  B^U,  12  N.  H. ,  49;  Bank  v.  Oolby,  13 
N.H.,630;i?W(frv.ir«n(,5N.H.,401;  Thayer 
V.  EUiott,  16  N.  H.,  102;  Little  v.  BUey.^TH. 
H.,  109;  Chaee  v.  Dme,  47  N.  H.,  405.  The 
contract  of  the  maker  with  the  payees  and  with 
any  indorser  of  the  notes,  was  to  be  performed 
in  this  State  and  is  governed  by  die  law  of  New 
Hampshire.  Story,  Confl.  Laws,  sec  883: 
Woodruff  v.  HiU,  116  Mass.,  810. 

In  this  State,  a  note  is  not  paymrat  of  a  pre- 
existing debt  unless  specially  agreed  to  be  re- 
ceived as  payment  Moorey.  Fitz, 59N.H.,5^Z. 

The  defendant,  being  unable  to  pay  when 
called  upon  by  the  plaintiffs'  agent,  offered  his 
notes  and  deUvered  them  to  the  agent.  ThAt  the 
agent  had  no  authority  to  accept  themdoes  not  al- 
ter the  case.  It  does  not  appear  whether  he  as- 
sumed to  accept  them,  or  whether  he  informed 
the  defendant  that  he  was  not  authorized  to  re- 
ceive them;  and  whether  he  did  or  not  is  imma- 
terial. Tbe  agent's  lack  of  authority  did  not 
change  the  nature  and  effect  of  the  contract  be- 
tween the  maker  and  the  payees  of  the  aotss^ 
Under  the  law  of  New  Hampabire,  the  notes)>^^u 


110 


Nbw  Englasd  Bbfobtbb— Sup.  Or.  of  Nxw  Haupshibe. 


ecuted  and  payable  in  New  Hampshire,  did  not 
operate  as  paTment  of  the  indebtedness  for  which 
were  given,  and  no  additional  force  or  effect  they 
was  acquired  by  the  acceptance  in  Massachu- 
setts. In  the  absence  of  any  agreement  of  the 
parties,  the  acceptance  was  an  acceptance  of 
the  not«8  as  New  Hampshire  notes;  contracts  to 
be  performed  in  New  Hampshire,  and  govraned 
by  the  law  of  New  Hampudre;  and  by  the  law 
01  New  Hampahire  the  notes  were  not  a  pay- 
ment of  the  plaintiffs'  account.  The  defendant 
cannot  set  up  the  defense  that  the  notes  were 
payment  of  the  plaintiffs'  claim;  and  subsequent 
attaching  creditors  can  make  no  defense  which 
tiie  defendant  cannot  make. 
Judgment  for  the  plaintiffs. 

Carp«irteF,  did  not  At;  the  others  con- 
cnrred. 


Peter  E.  O.  KURPHY 
N.  H.  Savinics  BANK. 

In  a  decree  for  the  plaintiff  on  a  bill  for 
the  redemption  of  land  from  a  mort- 
ga,ge,  a  yetur  from  the  d»te  of  the  de- 
cree is  the  time  ordinarily  given  for 
redomption* 

(Merrimao  Decided  July  81, 188D 

BILL  INEQUITY  to  redeem  from  mortgage. 
Peter  Murphy,  the  grandfather  of  the 
plaintiff,  and  the  father  of  Eugene  O.  Murphy, 
the  father  of  the  plaintiff,  owned  a  lot  of  land 
in  the  City  of  Concord,  andmortgt^ed  ittothe 
defendant  to  secure  his  note  tor  ^sS).  on  Inter- 
est after  fotir  months. 

The  plaintiff  is  a  minor  and  brings  this  action 
by  his  next  friend. 

Peter  Hnrphy  died  in  1875,  leaving  a  will  in 
which  he  gave  the  land  for  life  to  Eugene,  and 
the  remainder  to  the  plaintiff,  subject  to  the 
mortgage. 

The  defendant  brought  its  bill  in  equity 
against  Eugene  and  the  plaintiff  to  foreclose. 
The  bill  was  served  on  Eugene  but  not  on  the 
plaintiff,  entered  in  court,  no  appearance,  taken 
pro  eonfetm,  a  decree  made  against  both,  and 
on  January  20,  1880,  under  process  of  law  is- 
sued on  the  decree,  the  defendant  entered  on 
the  land  and  continued  in  the  actual  possession 
of  it  for  one  year.  The  defendant  admitted 
that  there  was  no  foreclosure  as  to  this  plaint- 
iff, and  the  plaintiff  claimed  that  there  was 
none  as  to  either.  There  was  due  on  the  mort- 
gage debt,  January  30, 1681,  91,047.68. 

On  the  37th  day  of  September,  1881,  the  de- 
fendant made  a  notice  stating  that  It  was  in 
possession  of  the  mortgtt^  premises,  and  that 
ft  would  hold  the  same  mr  the  purpose  of  fore- 
closure, from  and  after  October  1,  1881,  and 
published  it  in  The  People,  a  newamper  pub- 
ushed  at  Concord,  on  the  8th,  18th  and  30th 
days  of  October,  1881,  and  the  defendant  re- 
mained in  the  peaceable  possession  of  the  prem- 
ises for  a  year  thereafter. 

The  defendant  claims  a  foreclosure  of  the 
mortgage,  under  Gen.  Laws,  ch.  187,  sec.  14, 
Subd.  8,  which  the  plaintiff  denies,  and 
claims:  first,  that  be  has  the  right  to  redeem 
the  mortgage  by  paying  the  sum  due  on  the 
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debt,  and  asks  for  an  accounting  to  determine 
the  amount;  second,  that  if  the  mortgage  is 
foreclosed  as  to  the  life  estate,  so  that  he  haa  no 
right  to  redeem  as  to  it,  he  says  that  the  value 
of  the  life  estate,  taken  January  20,  1881,  was 
sufficient  to  pay  the  debt  and  discharge  the 
mortgage;  and  further  asks  to  have  the  value 
of  the  fife  estate  determined,  and  if  it  was  in- 
sufficient to  pay  it,  to  have  leave  to  redeem. 
The  sum  due  on  the  debt  May  20,  1885,  if  no 
foreclosure  had  been  had,  is  $1,175. 

Eugene  was  tbirty-two  years  of  age  January 
20,  1881,  of  good  health  and  constitutional 
vigor,  and  his  after  life  is  found  to  be  thirty- 
flve  years. 

The  value  of  the  fee  January  20, 1881.  was 
$1,700.  Subject  to  the  plaintifrs exception,  evi- 
dence was  received,  other  than  tables  of  mor- 
tality, such  as  the  opinions  of  witnesses,  the 
uses  to  which  the  land  could  be  put  and  the 
income  derived  from  it,  to  be  con^ctered  in  con- 
nection with  the  tables,  on  the  question  of  the 
value  of  the  life  estate. 

The  life  estate  in  the  land  found  from  the 
tables,  was  worth  more  than  tbemortoage  debt 
at  the  date  of  the  foreclosure.  Considenng  the 
evidence  taken  subject  to  exception,  in  connec- 
tion with  the  tables,  the  value  of  the  life  estate 
at  the  time  of  the  foreclosure  was  $900,  leaving 
a  balance  of  $147.60  due  on  the  mortgage  debt 
at  that  time. 

Mewrs.  Bln^haju  A  HUteholl,  and  A. 
F.  Ifc  Norria, lor  plaintiff: 

These  proceeding  were  all  absolutely  void 
as  against  the  plaintiff,  for  want  of  notice,  and 
the  decree  being  entire  against  the  said  Eugene 
and  the  plainnff,  and  being  void  as  to  the 
plaintiff,  u  void  as  to  both.  Ringelyv.  Wetttter, 
11  N.  H.,  299,  806,  and  cases  there  cited. 

The  opinion  of  witnesses  as  to  the  present 
value  of  a  life  estate,  is  never  admissible.  Ab- 
bott's Trial  Ev.,  724,  and  note  note  authorities 
cited;  Alexanders.  J3>-a/f&w,  SBush  (Ey.),  607; 
(TDonneU  v.  (TDonneU,  Id.,  216. 

In  determining  the  present  worth  of  a  life  es- 
tate, Dr.  Wigglesworth's  table  of  mortal!^  wu 
adopted  long  ago  as  the  rule  in  Massachusetts. 
Estabrook  v.  ^pgood,  10  Mass.,  818. 

The  nece^ty  for  the  use  of  such  a  table  and 
the  origin  of  that  use  in  courts,  is  conridered  hi 
a  Mairland  case.  WiUSam't  Cam,  8  Bhmd, 
Ch.,  186,  231,  288,  288. 

Mr.  Saamel  C.  Eastman,  for  defendant: 

The  proceedings  in  the  equi^  suit  were  regu- 
lar and  complete,  so  far  as  Eugene  Murpfiy, 
who  had  the  life  estate,  was  concerned.  The 
judgment  was  not  a  joint  judgment.  One  of 
the  separate  judgments  was  rendered  without 
jurisdiction,  ana  void.  The  other  was  and  is 
valid  and  binding.  Buffum  v.  Ramtdeii,  56 
Me.,  252.  The  value  of  the  life  estate  being 
applied  on  the  mortgage,  the  Bank  wfU  hold  the 
unpaid  balance  as  a  claim  on  the  remainder. 
Before  the  present  value  of  a  life  estate  can  be 
solved  mathematicany,  the  annual  income  must 
first  be  fixed.  {Simonion  v.  Qray,  84  He.,  SO.) 
And  next,  how  limg  tt  will  last,  and  as  a  re- 
sult must  be  reached,  the  mortality  tables  are 
taken,  as  a  guide  but  not  as  an  inflexible  rule. 
Van  Vronker  v.  Skuiman,  7  Met,,  157-llB:  1 
Wash.  R.  P.,  248. 

The  annual  product  of  a  life  estate  must  be 
ascertained  to  make  a  proper  ^^imate  Its- 
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nine;  the  whole  estate  may  be  estimated  as 
eqTriraleiit  to  so  many  yean  of  its  income  paid 
at  the  time  of  its  purchase.  WiUiam'9  Que,  8 
Blaod.  Ch.,  242;  Bttnett  t.  Auttin,  1  Paige, 
Ch..  192-196. 

There  can  be  no  arbitrary  rule  for  the  valua- 
doD  of  a  life  estate,  because  dividing  the  estate 
into  a  Me  estate  Kod  remainder  often  dimin- 
UwB  the  value.    Witliam'a  Case,  {supra.) 

Allan,  J. ,  deUvered  the  opinion  of  the  court : 
By  sgreement  of  the  parties  there  is  to  be  a 
decree  for  the  plaintiff;  and  the  cjuestion  is, 
what  shall  be  the  time  of  redemption,  at  the 
ex^HTEtion  of  vrhich,  without  payment  of  the 
debt,  the  mortgage  will  be  foreclosed.  4  Kent, 
Com..  186;  Jones.  Hort.,  1106, 1568, 1664, 1566; 
Ar^T.  Dvnn,  4  Johns.  Ch.,  140;  Skrent  r. 
Miner,  110  Han.,  67.  By  the  rule  in  the  En- 
rtifih  Chancery  Court,  six  months  are  allowed; 
Clark  V.  Rtybvm.  8  Wall.,  818,  828,  824,  and 
goierally,  in  the  absence  of  a  statute  upon  the 
nibject,  a  reasonabte  time  according  to  the  cir- 
eunutancee  and  justice  of  the  case,  Is  given. 
Clark  T.  Bnfium,  tupra;  WKinatry  v.  Marvin, 
8  Johns.  Ch,,  4iS6;  Ptrine  v  Ihinn,  supra; 
Jolle^  TAort.,  1658. 

By  the  statutes  of  this  State  (G.  L. ,  186),  the 
moitgage  is  decreed  to  be  discharged  on  a  peti- 
tion hrou^t  within  a  year  after  performance  of 
the  condition  and  the  payment  or  tender  of 
damages  and  costs  and  refusal  by  the  mort- 
e*gBe  Q^g  4,  5. 13),  and  the  amonnt  due  uptm 
UK  moitgage  n  dd«nnlned  and  redemption  de- 
craed  upon  petition  brought  within  a  year  after 
demand  upon  the  mortgagee  for  an  account,  and 
hii  unreascHiable  refund  and  neglect  to  make 
and  deliver  the  same.  Sees.  8,  9,  10,  13.  By 
sectioD  14  of  the  same  chapter,  the  morteagee, 
in  poflseasicm,  by  publishing  notice  that  from  a 
day  named,  he  wQI  hold  the  possession  for  the 
potpose  of  foreclosing  the  right  to  redeem,  and 
by  retaining  tlie actual,  peaceable  possesion  for 
&  year  from  the  day  named,  hoMs  the  estate 
bured  against  the  right  of  redemption.  Al- 
though ue  statute  gives  ttie  right  of  petition 
fcvan  accounting,  redemption  and  decree  of 
discharge  after  payment  or  tender,  the  equity 
JniMietion  of  the  court  In  matters  relating  to 
die  fcweclofluie  and  redemption  of  mortgages, 
remains,  and  ouestions  touching  these  subjects 
can  be  determined  by  bill  in  chancery.  Weri- 
Mlv,  New  HampAire  Bank.,  9  N.  H.,  404, 415; 
AOmmv.  Stone,  14  N.  H.,  175,  199.  If  de- 
mand for  an  accounting  be  made  within  the 
year  of  possession,  and  be  not  reasonably  com- 
ptied  wiUi,  or  if  paymentor  tender  be  made  and 
the  mortgiigee  raf  uses  to  dlsdtiarge  Uie  mort- 
gage ana  yield  the  possession,  the  mortgagor  or 
penon  having  his  right  to  redeem,  will  be  given 
big  time  in  wnich  to  bring  liis  petition  or  bill 
for  that  purpose.  WmdeU  v.  N.  S.  Bfc. ,  supra. 
The  defendant,  being  in  possession  as  mort- 
gagee, at  the  d^  ot  the  decree  for  redemption, 
tlie  reasons  for  a  time  certain  in  which  the 
plaintiff  may  ledeeio  or  be  forever  foreclosed, 
nay  be  the  same  as  dioee  in  the  case  of  a  moit- 
pgee'tpubHsheddeclaratbn,  that  he  holds  pos- 
mrion  from  a  day  named  for  the  purposes  of 
foredosnre,  in  which  case  redemption  may  be 
made  within  a  year.  In  the  case  of  the  incum- 
bnace  of  land  by  statntoir  liens  in  various 
vaji,  as  in  ease  of  land  sold  for  taxes,  or  taken  | 

V.  H. 


upon  execution,  a  year  fran  the  date  of  enforc- 
ing the  lien  is  given  for  redemption.  Tlie 
Legislature  having  in  so  manv  ways  recognized 
a  year  as  a  reasonable  time  for  the  redemption 
of  land  from  sale  or  seizure  made  to  satis^  an 
incumbrance,  have  established  a  rule  that  may 
be  properly  applied  in  other  ordinary  and  anal- 
ogoufl  cases  of  redemption,  and  a  year  from 
the  date  of  the  decree  is  given  in  which  the 
plaintiff  may  redeem  the  luid  from  the  mort- 

lUseharffed. 

Bingham,  J.,  did  not  sit;  the  others  con- 
curred. 


Emma  P.  SPRAGUE, 

V. 

Town  of  BRISTOL. 

1.  In  an  action  forlnjnrj-  to  a  traveler 
upon  the  question  of  the  condition  of 
the  hiifhway  at  the  place  of  the  acci- 
dent evidence  that  the  traveler  encoun- 
tered no  dlflcvltT'  in  passing*,  is  com- 

2.  £vldence  of  plaintiff's  habit  of  dMv> 

ing  in  places  similar  to  the  place  of  the 
accident  is  admissible ;  and  upon  the 
question  whether  plaintifTs  horse  was 
a  stnmbler  and  wnether  plaintiff  knew 
it,  it  was  competent  to  snow  that  the 
horse  was  shod  as  a  stumbler,  and  that 

filaintifrs  a^ent  had  directed  the  horse 
o  be  shod  in  a  way  to  remedy  the  fault. 


(Grafton 


Decided  July  81,  IBffi.) 


CASE,  for  injuries  upon  a  highway.  Trial 
by  a  referee,  who  returned  a  general  find- 
ing for  the  defendant  with  a  statement  of  sev- 
eral exceptions  taken  by  the  plaintiff  to  his 
rulings  at  the  trial ,  one  01*^  which  was  as  follows : 
The  defendant  claimed  that  the  plaintiff's 
horse  had  the  habit  of  stumbling,  ana  that  the 
accident  was  caused  by  his  stumbling  and  not 
by  any  defect  in  the  tughway. 

It  appearing  in  fact  that  the  plaintfffs  hus- 
band was  her  agent  for  the  purpose  of  getting 
the  horse  shod  and  tliat  the  horse  was  shod  as  a 
stumbling  horse,  the  defendant  was  permitted 
to  put  in  evidence  in  connection  therewith, 
tliat  on  one  occasion  the  plaintiff's  husband  di- 
rected the  blacksmith  to  shoe  die  horse  so  as  to 
prevent  stumbling ;  and  on  another  occasion 
that  he  directed  the  blacksmith  to  pare  the 
horse's  hoofs  down,  because  he  was  a  "sttim- 
bling  old  cuss." 

The  other  exceptions  appear  in  the  opinion 
of  the  court. 

Messrs.  Frank  N.  Parsons  A  Pihei 
Barnard  A  Barnard,  Chase  4b  Street- 
er.  BlBsbam«  Kitehells  A  Batehellor* 
and  DearboFD,  for  phUn^: 

Where  one  of  two  innocmt  persons  most  suf- 
fer, be  ought  to  suffer  who  has  misled  the  other 


THoTK.—In^ury  to  (rcMwIer  at  a  raQway  erosstrig . 
degrte  of  core  retpttrtd;  proof  of  enrUrlbutpry  neifiJL 
genee.  C.  H.  ft  I.  B.  B.  Cto.  V.Butlw.  im^gb  Jin).Ir> 
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into  a  false  oonfldence  in  his  agent,  by  dothine 
him  with  apparent  authority  to  act  and  speak 
in  the  premifles,  Pleto  v.  Hague,  6  Esp.,  184  ; 
Story,  Ag.,  sees.  185,  189,  2d  ed.  ;  Betham  v. 
Benmn,  GoMr.,4S;  Hannaaiv.  StewaH,  6  Watts, 
489. 

"If  any  fact  material  to  the  interest  of  either 
party  rests  in  the  knowledge  of  an  agent,  it  is 
to  be  proved  by  his  testimonv,  not  by  mere 
assertion."  Story,  Ag.,  2d  ea.,  sec.  186,  p. 
155,  and  note;  Fairleev.  Biutinffg,  lOVes.,  Jr., 
128,  126,  137 ;  Hannay  v.  Stewart,  6  Watts, 
489  ;  2  Starkie,  Ev..  sees.  60,  61,  3d  Am.  ed. ; 
1  Oreeol.  St.,  sec.  114,  2d  ed. 

In  case  of  a  servant  sent  out  to  sell  a  horse, 
he  may  affirm  that  the  horse  is  unsound  and 
has  been  so  for  a  long  time,  and  that  his  mas- 
ter bought  him  for  an  unsound  horse,  and  if 
the  master  be  sued  for  the  fraud,  this'  may  be 
shown  to  defeat  the  action,  but  it  is  otherwise 
if  he  be  sued  by  vendee  on  a  false  warranty. 
VndenBood  v.  Hart,  33  Vt.,  120.  139. 

Mewn.  FUnff  *  Chaae  and  W.  S.  La.dd, 
for  defendant : 

It  Is  alwa;^  competent  to  impeach  a  witness 
in  matters  relevant  to  the  issue,  by  showing 
that  he  made  statements  out  of  coiirt.  contrary 
to  his  testimony  at  the  trial.  2  Phil.  £v. ,  898, 
m-m  ;  1  Greenl.  Ev.,  6th  ed.,  692,  sec.  462  ; 
Hathaway  v.  Crocker,  7  Met.,  265;  Brigham  v. 
Clark,  100  Mass.,  4S0 ;  Qum»'«  Ctm,  %  Brod. 
AB.,818,  814. 

It  was  competent  for  the  defendant  to  show 
the  plaintiff's  manner  of  driving  down  similar 
hills  to  the  one  on  which  the  accident  was  said 
to  have  happened,  near  the  lime  of  the  acci- 
dent. State  v.  B.  <ft  M.  R.  B.  Co.,  58  N.  H., 
410  ;  Plummer  v.  Ossipee,  69  N.  H.,  65;  Bank 
V.  Sinclair,  60  N.  H.,  110 ;  Nutter  v.  B.  &  M. 
B.B.  Cb..60N.  H.,488. 

It  is  the  general  rule  that  a  witness  may  be 
impeached  by  proof  tending  to  contradict  Mm 
on  material  matters.  1  Greenl.  Ev.,  6th  ed., 
§461. 

Testimony  as  to  the  condition  of  the  road 
was  admissible,  as  bearing  upon  the  question 
of  its  sufficiency  and  suitableness  for  usual 
travel.  JkuUng  v.  Westmoreland,  S3  N.  H., 
401. 

Ttie  declarations  or  admissions  of  an  agent, 
accompanying  acts  done  by  him  within  the 
scope  of  ms  authority  and  during  the  period  of 
his  agency,  are  admissible  in  evidence  against 
his  principal  as  a  part  of  such  acts.  Cooky 
V.  Norton,  4  Cush.,  98;  Thompson  v.  Co., 
68  N.  H.,  108 ;  Bank  v.  /Sinclair,  60  N.  H., 
100-110;  Story,  Ag.,  sees.  134r-187;  1  Greenl. 
Ev.,  sec.  113,  and  notes;  also,  Bummde  v.  B. 
B.  Co.,  47  N.  H.,  55^;  American  Fur  Co.  v. 
r.  3  Pet.,  868;  Alb.  Law  Journal,  Aug.  8, 
1885,  p.  114. 

Clark,  J.f  delivered  the  oidnion  of  ^the 
court : 

1.  The  evidence  tending  to  show  the  wit- 
ness had  made  statements  incmudstent  with  his 
testimony  at  the  trial  was  competent  and  rele- 
vant as  affecting  the  credit  of  the  witness. 

3.  There  was  no  error  of  law  in  receiving 
evidence  of  the  plaintiff's  habit  of  driving  in 
places  similar  to  the  place  of  the  accittent. 
StaU  V.  B.  B.  Co.,  52  N.  H.,  628  ;  State  v.  R. 
B.  Co.,  58  N.  H.,  410  ;  Fiwauner  v.  Ompee,  59 
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N.  H.,  56 ;  Aldriek  r.  Mmuroe,  60  N.  H.,  118. 

8.  Evidence  that  the  plaintiff  was  AsMaa 
rapidly  before  reaching  the  place  of  the  acci- 
dent tended  directly  to  contiadu^  her  testinumy 
that  she  drove  slowly. 

4.  Upon  the  queetipn  of  the  condition  of  Uie 
highway  at  the  place  of  the  accident,  evidence 
that  travelers  had  encountered  no  difficulty  in 
passing  was  competent,  as  tending  to  show  that 
the  highway  was  suitable  for  the  public  travel 

5.  tipon  the  question  whether  the  plaintiff's 
horse  was  a  stumbler,  and  whether  the  plaintifl 
knew  it,  it  was  competent  to  show  tiiat  the 
horse  was  shod  as  a  stumbler;  and  it  would  be 
competent  to  show  that  he  was  diod  in  a  pecul- 
iar manner  to  prevent  interfering,  If  It  was  a 

?uestion  whether  he  was  addicteiTto  that  fault, 
t  was  also  competent  and  material  to  show  that 
the  horse  was  shod  as  a  stumbler  by  direction 
of  the  plaintiff  and  for  this  purpose  it  was  com- 
petent to  show  that  it  was  done  by  direction  of 
the  plaintiff's  agent  who  was  chared  with  the 
duty  of  getting  the  horse  shod.  ''Whatever  ia 
done  by  an  agent  to  reference  to  the  buslQeet 
in  which  he  is  at  the  time  employed,  and  witl^ 
the  scope  of  his  authority,  ]a  said  or  done  by 
the  principal,  and  may  be  proved  as  well  in  a 
criminal  as  a  civil  case,  in  ^1  respects,  as  if  the 
principal  w^  the  actor  and  the  speaker." 
Glimtofg  Champagne,  8  Wall,  114  [Book 
XVIII.  Law.  ed„  116];  Bumtide  t.  &.  T. 
Railwai/,47  N.  H.,  654. 

In  this  case  the  declarati<ms  of  the  ag^mt 
were  competent,  not  as  admissions  of  the  plaint- 
iff, but  as  showing  that  the  shoeing  was  by 
the  direction  of  the  plaintiff's  agent  and  tbat 
the  direction  was  emphatic  and  not  a  mere  cas- 
ual or  frivolous  remark ;  and  the  fact  that  the 
horse  was  shod  as  a  stumbler  by  direction  of 
the  plaintiff's  agmt  was  an  evideittiarT  fwA 
tendmg  to  prove  that  the  horse  was  in  fact  a 
stumbler  and  that  the  plaintifl  knew  it 

6.  This  exertion  is  frivolous.  The  plaint- 
iff having  inquired  of  the  witness  the  pnca  at 
which  he  sold  the  horse,  could  not  object  to  the 
question  being  answo^d  correctly. 

Exeeptione  overruled. 

Alien,  did  not  sit;  the  oHwn  con- 
curred. 


Town  of  ERROL 
tJ. 

W.  BRAGG. 

On  a  trial  of  an  Saau*  of  finhudnlent  oon- 
cealment  before  a  referee, where  the  eoK- 
eeptiona  to  the  referee's  report  do 

not  seem  to  have  been  of  aufluSeat  im- 
portance to  warrant  a  transfer  to  tke 
Saw  term,  the  case  will  be  dischai^^ecL 


(GOOB 


Deolded  July  81,  im.) 


ASSUMPSIT.  Pleas,  the  general  issue.  Stat- 
ute of  Limitation,  and  a  brief  statement. 
Replication  to  plea  of  Statute  of  Limitations, that 
defendant  fraudulently  concealed  the  cause  of 
action.  Plaintiff  seeks  to  recover  the  amount  of 
two  notes  signed  by  the  defwdant  and  other 
selectanen  of  Errol,  called^he  Kcb  Aote  and 
the  West  note.  Di^taet&bfduia'^^^lU- referee. 


1886. 


Ekbco*  t.  Braoq. 
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who,  in  his  first  report,  dated  Jan.  18,  1879, 
ftwvded  that  plaintiff  recover  $1,704.12.  Ap- 
poded  tobls report  isa  "Special  Report"  dated 
kag.  18,  1880,  made  in  compliance  with  the 
«der of  tiie  court.  To  this  "Special  Report" 
is  iffiied  an  order  of  court  made  on  defendant's 
motioD  at  the  Aoguat  Term,  1880,  recommit- 
ting  the  report  far  astatemott  of  aUenwptkxis 
lakea  hj  defendant  to  the  referee's  rulings;  and 
tidi  Older  is  followed  by  the  third  report  of  the 
lefem.  All  questiCHu  of  law  raised  by  these 
reports  are  reserred. 

-  Xam.  Idbdd  ft  Fletcher,  for  pUintiff: 

The  fiaud  by  which  a  cause  of  action  is  coa- 
oaled,  need  not  be  other  than  that  which 
atued  the  original  injun^,  to  prevent  the  oper- 
idem  of  the  Statute  of  Lunitadons.  Quiml^  v. 
Asoby,  68N.  H.,  77. 

Willfa]  alienee  is  a  fraudulent  concealment  of 
s  cause  of  action,  and  constitutes  a  sufficient 
sonrra  to  the  plea  of  tiie  Statute  of  Limitations. 
Wag  T.  Cutting,  20  N.  H.,  187,  193;  Bowman 
T.  iintern,  18  N.  H.,  aOS;  Dou^ku  v.  BUeint, 
»  N.  H..  36,  83;  OooUOge  t.  AImA,  80  N.  H.. 
Sk;  and  otlm  authoriaes  cited  In  i^aimby  v. 
B<itieg,tapra. 

It  Is  to  be  presumed  that  the  referee  found  all 
the  facts  necessary  to  warrant  his  award.  Noye§ 
T.  ftfrict,  68  N.  H.,  618. 
Jfiwv  Aldrieh  ft  Remich,  for  defendant: 
When  a  party  suppresses  documents  or  facts, 
which  are  competent  to  be  considered  inacase, 
there  is  a  presumption  amounting  to  an  admis- 
iioo,  that  Uiey  are  unf  avontble  to  the  party 
■^msring  them.   1  Oreenl.  Ev. ,  sees.  87,  83, 

Thecasee  of  Way  v.  Gutting,  30  N.  H.,  187; 
Wwiy  V.  Blackey,  68iN.  H.,  77,  do  not  sup- 
pwt  the  positioa,  that  the  finding  that  the  de- 
indant  acted  frandidenttr  defeats  the  statute; 
ih^  simply  hold  that  "The  fraud  by  which 
concealment  Is  accomplished,  need  not  be  other 
than  that  which  constituteathe  cause  of  action, 
if  it  sctoally  has  the  effect  of  so  concealing  the 
wm  of  action  from  the  plaintiff." 

There  was  no  evidence  of  concealment  in  the 
cue.  OooUdge  v.  AViock,  80  N.  H.,  868. 
•  The  statute  is  put  in  motion  as  soon  as  the 
fnnd  is  dlsoovared,  although  its  full  extoit  or 
til  the  foots  ate  not  known.  Wood,  Llm.  Act., 
^;/Vrr£*v.  /Smd^wm.  13  Fa.  St.,  49.  Aiafcn- 
T.  Ugktnen,  EsecutorSO  Pa.  St.,  169;  OooUdge 
y.Ako(k,  89 N.  U.,863. 

Mere  ignorance  of  one's  rights  does  not  pre- 
W  the  operation  of  the  statute.  Wood.  Lim. 
Ad,  598,  and  noU;  Baj^  T.  apragw,  U.  S.  C. 
C,  R.  L,  1879. 

Coocealment  must  be  allied  by  proper  rep- 
lication  and  proved  by  afBrmative  evidence.  3 
Greenl.  Ev.,  sec.  448,  and  cases  in  note;  Wood. 
Urn.  Act.,  590;  Jackaon  v.  Buchanan,  59  Ind., 
aW;  TrottU  V.  McLean,  42 Eng.  L.T.  Rep.,  (N. 
8),  118;  Wood  V.  Oarpenkr,  101  U.  8.,  186, 
(XXV..  Uw.  ed.,  807). 

In  all  cases  the  plaixrdff  takes  the  burden  of 
MiUidiing  concealment.  Wood.  Lim.  Act., 
998,  and  note. 

Ssdth.     delivered  the  optoion  of  the  court : 
The  defendant's  cause  for  complaint  seems, 
fmD  the  way  the  case  has  been  argued,  to  be 
that  the  referee  has  not  returned  a  specific  flnd- 
as  lequested,  up<m  the  question  whether 


there  was  any  concealment  by  him  of  Ids  deal- 
ings wlth'the  Rich  and  West  notes,  and  that  he 
has  not  reported  the  evidence  upon  that  point. 
The  report  of  the  referee,  twice  recommitted, 
was  retiuned  into  court  at  the  September  Term, 
1881.  No  exception  was  taken  to  the  report  by 
reason  of  the  omission  of  the  referee  to  make  a 
specific  finding  upon  the  Issue  of  concealment. 
Both  parties  moved  for  judgment  on  the  report, 
and  the  defendant  also  elected  a  trial  by  Jury. 
The  court  was  not  asked  to  rule  and  nutde  no 
ruling  upon  the  report,  but  reserved  all  ques- 
tions of  law  raised  by  the  report.  The  only 
questions  raised  by  it  relate  to  the  admissibility 
of  certain  evidence  at  the  hearing  before  the 
referee. 

1.  Upon  the  hearing,  the  defendant  was  a 
witness,  and  was  asked  this  question:  "Did  you 
at  any  time  inform  the  Town  of  Errol,  or  the 
selectmen  of  the  Town,  that  you  had  used  secu- 
rities of  the  Town  to  raise  money  which  you  bad 
appropriated  to  your  Individual  use  and  which 
you  had  not  Accounted  for  to  the  town,  and  if 
so,  when,  and  to  whom  was  that  information 
communicated  f  Ans.  "I  never  did  at  any 
time,  or  to  any  body."  To  the  admission  of 
this  evidence,  the  defendant  excepted.  The 
ground  of  the  exception  has  not  been  pointed 
out.  Upontfae  issueitfconcealmenttheevidence 
was  relevant. 

3.  The  drfendant  was  required,  subject  to 
exception,  to  testify  in  regard  to  a  note  for  $800, 
included  in  a  former  suit  between  these  parties, 
and  to  give  a  history  of  the  note.  The  particu- 
lar CTounds  of  this  exception  have  not  been 
stated.  The  case  does  not  show  that  the  evi- 
dence was  incompetent. 

3.  The  defendant  was  asked  whether  one 
Sanborn  testified  in  a  former  suit  that  he  mdd 
a  certain  stun  of  money  to  the  defendant.  The 
question  was  excepted  to.  The  answer  of  the 
witness  that  he  did  not  know  what  Sanborn 
testified  to,  rendered  the  testimony  harmless. 

4.  One  question  tried  was,  whether  the  claim 
of  the  Town  for  the  proceeds  of  the  Rich  and 
West  not«s  had  been  adjudicated  in  a  former 
suit.  If  this  did  not  appear  from  the  record, 
parol  evidence  was  admissible  to  prove  it.  It 
appeuis  that  this  claim  was  included  in  the  speci- 
ficatioti  in  the  former  suit.  The  plaintiffs 
contended  that  it  was  withdrawn  dmlng  the 
trial.  It  is  not  claimed  that  the  withdrawal  ap- 
peared from  the  record.  The  testimony  of  Jor- 
dan was  therefore  competent.  For  the  same 
reason  the  paper '  'J"  produced  by  him  was  com- 
petent, it  havingbeen  used  on  the  former  trial. 

6.  The  defencUnt  moved  for  a  nonsuit  upon 
the  ground  that  the  plaintiff  had  not  shown 
that  the  defendant  haa  any  of  the  Town's  money 
In  his  hands.  The  referee  denied  the  motion 
and  the  defendant  excepted.  The  evidence 
upon  this  branch  of  the  case  not  having  been 
furnished  us,  we  cannot  say  tlu  motion  was 
not  properly  denied. 

The  exceptions  are  overruled.  They  do  not 
seem  to  have  been  ^  sufficient  importance  to 
warrant  the  delay  and  expense  of  4  transfer  to 
the  law  term, 

Ceue  discharged. 

Doe.  CK  j;,  and  Btngheai,  J".,  did  not  alt; 
the  others  ccmcurred. 

Digitized  by  V^OOQ  it. 
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Jxn-T, 


Frederick  B.  OSGOOD 

r. 

Jamea  8.  EATON. 

1.  It  is  not  error  for  the  court  to  deeline 
to  instract  the  jury  th&t  a  doed  con- 
veys a  title*  when  its  delivery  is  a  pend- 
ing question  of  fact. 

2.  Wnen  the  vendor  remained  in  posses- 
^on  of  land  conveyed,  his  declarations 
showing  under  what  claim  he  holds  poe- 
session,  are  admissible  upon  the  i^od 
fitith  of  the  transaction. 

8.  Whether  fiMjts  exist,  upon  which  the 
law  allows  leading  questions  to  be  put 
to  a  witness  by  the  party  calling  him,  is 
a  auestiou  of  fact*  to  be  determined 
at  the  triaL 

(Chrrol-Dedded  July  81. 1885.) 

WRIT  OF  ENTRY.  The  plaintiff  claimed 
the  demanded  premises  under  a  deed  from 
John  B.  Eaton  to  Elizabeth  R  £aton.  dated 
Jan.  3,  1878.  The  defendant  claimed  title  un- 
der a  deed  from  John  B.  Eaton,  to  Abel  E. 
Eaton,  dated  Sep.  10,  1877. 

The  conveyance  from  JohnB-  to  Elizabeth  R. 
was  made  and  accepted  in  part  satisfaction  of 
a  decree  foralimonyenteredlna  pit>ceeding f or 
divorce  by  her  agamst  him  in  December,  1877, 
and  at  the  time  of  its  execution,  he  was  in  pos- 
session, claiming  lo  be  the  owner  of  the  land. 
There  was  no  evidence  that  Abel  E.  Eaton  ever 
entered  or  took  possession  of  the  land,  or  that 
the  deed  to  him  was  ever  delivered.  At  the 
time  of  its  execution  lie  Uved  in  Oregon,  and 
has  ever  since  Uved  there,  and  he  was  not  in 
New  Hampshire  at  the  time  the  deed  was  re- 
corded. It  was  claimed  by  the  plaintiff  that 
this  deed  was  a  voluntary  conveyance,  invalid 
as  against  the  grantees  of  Elizabeth  R.  Eaton, 
and  also  that  the  same  was  never  delivered. 

The  defendant  requested  the  court  to  charge 
the  jury  that  the  title  of  John  B.  Eaton  to  the 
premises  passed  to  Abel  E.  Eaton  by  the  deed 
of  Sep.  3, 1877.  This  request  was  refused,  and 
the  jury  was  instructed  that  if  Abel  E.  Eaton, 
bv  the  deed  to  him,  took  any  title  to  the  land, it 
did  not  ^ss  by  the  deed  of  release  to  Elizabeth; 
if  Abe!  B.  Eaton  took  no  title  by  his  deed  from 
John  B.  Eaton,  by  reason  of  no  delivery,  or  be- 
cause it  was  designed  as  a  mere  make-shift,  the 
title  was  in  John  B.  at  the  time  of  the  deed  of 
release,  and  passed  by  it  toEhzabeth,  and  that, 
among  other  evidence,  the  declarations  of  John 
B.  Eaton,  at  the  time  of  the  deed  of  release, 
were  evidence  on  the  subject.  The  defendant  ex- 
cepted to  the  refusal  of  nis  request,  and  to  that 
part  of  the  instructions  given  making  John  B. 
Baton's  declarations  evidence  on  the  question  of 
title  in  Abel  E.  from  the  deed  of  John  B.  to  him. 
Metsre.  Copeland  ft  Edmrly^f or  plaintiff: 
The  evidence  eAiows  that  John  B.  was  in  pos- 
session at  the  time  he  executed  the  deed  of  re- 
lease, and  any  declaration  made  by  him  against 
his  interest  while  in  possession  was  competent. 
Little  V.  Oibam,  89  N.  H.,  505;  HurlSurt  v. 
Wheeler,  40  N.  H.,  73. 

It  was  within  the  discretion  of  the  court  to 
allow  the  interrogatories  excepted  to,  to  be  read. 
i\wpfe  V.  Mather.  4  Wend.,  329. 

The  exercise  of  the  discretion  of  the  court  in 
allowing  leading  questions  will  not  be  revised 
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unless  the  question  is  reserved  for  this  court. 
Hunt  V.  Haven,  66  N.  H.,  87. 

When  and  under  what  circumstances  leading 
questions  may  be  allowed,  Is  in  the  discretion 
of  the  court.  Oreenl.  £v.,  art.  485:  Moody  v. 
&fu)dtj.t  Pick.,  498. 

Mr.  E.  A.  HIbbard,  for  defendant. 

BIngfaaia,  J.,  delivered  the  opinion  of  the 
court: 

Thed^endant  requested  the  court  to  instruct 
the  jury  that  the  title  of  John  B.  Eaton  to  the 
premises  passed  to  Abel  E.  Eaton  in  the  deed  to 
him,  so  John  B.  had  no  title  January  S,  1878, ' 

The  plaintiff  claimed  and  the  evidence  tended 
to  prove  that  the  deed  to  Abel  E.  was  never  de- 
livered, and  that  it  was  a  make-shift  of  John  B. 
to  enable  him  to  procure  better  terms  from  his 
wife,  as  to  alimony,  in  her  libel  for  divorce. 
These  were  questions  of  fact  for  the  Jur?.  The 
title  did  not  pass,  if  the  deed  was  not  delivered, 
and  if  made  to  defraud  his  wife,  it  might  be 
void  as  to  her,  even  if  delivered.  "Ilie  request 
to  chatge  was  properly  refused. 

The  court,  subject  to  exception,  charged 
the  jury  thai  the  declaratloas  of  John  6.  Eaton 
made  at  the  time  of  the  deed  of  release  were 
evidence  on  the  question  of  fraud.  The  ex- 
ception is  not  that  the  question  of  fraud  was 
submitted  to  the  jiuy,  nor  that  the  defendant 
was  an  innocent  purchaser  holding  under  Abel 
£.  (this  question  does  not  appear  to  have  been 
raised  at  the  trial),  but  to  the  competency  of 
the  evidence  on  the  issue  on  trial. 

There  was  evidence  that  John  B.  was  the 
equitable  if  not  the  legal  owner  of  the  land,  at 
the  date  of  the  release  to  his  wife,  and  that  he 
was  in  possession.  The  deed  to  Abel  E.  had 
been  made,  it  is  true,  but  John  B.  remained  in 
possession,  and  claimed  to  be  in  possession,  as 
owner.  The  question  was  whether  the  deed  to 
Abel  was  without  condderation,  fraudulent 
and  void  as  to  the  wife. 

When  a  vendor  remains  in  possession  of  the 
property  after  the  conveyance,  and  it  is  claimed 
to  be  in  fraud  of  creditors,  his  declarations  as  to 
the  way  he  holds  tbe  possession  are  evidence  on 
the  trial  of  that  issue.  Blake  v.  White,  18  N. 
H.,  367,  372,  378;  Mernll  v.  Oould,  16  N.  H./ 
847,  858, 864;  Babb  v.  Clemmn,  12  Serg.  &  R. 
828;  Bckert  v.  Waton;n  Id.,  898;  wmur  v. 
Strickland,  1  Raw].,  458;  Pomeroy  v.  BaHeil, 
43  N.  H.;  155.  126. 

The  question  whether  the  facts  exist  upon 
which  the  law  allows  leading  questions  to  be 
put  to  a  witness  by  the  party  calling  him,  is  a 
question  of  fact  to  be  determined  at  the  uiaL 
Huitt  V.  Haten,  66  N.  H.,  88. 

Judgment  on  the  verdict. 

Allen*  J.,  did  not  mt;  the  others  concurred. 


CROSS  ».  CROSS. 

1.  A  Jndpnent  ordered  for  the  defendant 
upon  an  ap-eed  statement  of  facts, 
wnich  showed  that  the  mortgage  in 


Sots.— Though  the  verdict  is  of  KMru^Uie  wift.  on 
the  bust)aiMl'e  t>Ul  for  adultery,  she  is  entitted  to  ber 
tempoiairallmoor  up  to  the  final  decree.  Stonfonl 
V.  atanford,  1  Errd.,  817;  IfoBorief  v.  Monortef,  1& 
Abb.  Pr,  187;  1  MUlk  Boct  !C 


186S. 


Cross  t.  Cmm. 


suit  was'giTen  to  aeeore  the  p^ment 

ctf  a  earn  of  money  by  a  hosband  to  his 
wife,  under*  coUnsiTe  agreement  for 
obtaining  a  divorce  in  lier  favor,  is  not 
conelnsive  against  the  right  of  the 
wife*  after  sach  divorce  hae  been  de- 
creed, to  recover  aiimony^  from  the 
husband. 

3.  Xor  is  the  Mlnltery  of  thewifis.  both 
before  and  after  sach  divorce,  a  leval 
bar  to  the  granting  of  alimony  uponher 
petition,  subseqaently  brought. 

(Cooi  Decided  JuljOKl,  1885.) 

PETITION  for  alimony  aied  Aug.  20,  1880. 
Facts  found  bv  a  referee.  July  28,  1875, 
the  parties  agreed  that  tlie  plaintiff  should 
hare  $900  as  her  share  of  the  property,  and  on 
that  day  the  defendant  gave  to  one  Moore,  as 
trustee,  his  five  promissory  notes,  one  for  $100, 
payable  September  30,  18(5,  and  four  of  $200 
eadi,  payable  September  80,  1870,  1877,  1878 
and  1879,  with  a  mortgage  of  his  farm  to  ae- 
cnre  them.  July  81, 1875,  the  plaintlft  filed  her 
fibelchargiagextremecnielty,  but  contain ingno 
[ffayer  for  atimony,  and  at  tlie  Augiist  Term, 
1875 ,a  divorce  was  decreed  to  her  for  that  cause. 

The  defendant  paid  the  first  note  but  refused 
to  pay  the  second.  Moore  assigned  the  notes 
iDQ  mortgage  to  the  plaintiff,  who,  January  18, 
\^7,  brought  a  writ  of  entry  against  the  de- 
fendant, and  one  Heath,  for  the  mortgaged 
land.  The  declaration  was  in  common  form, 
mskiog  no  mention  of  the  mortgage.  In  this 
nit.  upon  an  agreed  statement  of  facts  stating, 
unong  other  things,  tliat  a  part  of  the  consia- 
aatitHi  of  the  above  named  agreement  and 
notes  was  "Tiiat  the  plainti£F  ^ould  bring  a 
libel  for  divorce  against  the  defendant,  on  the 
znmod  of  extreme  cruelty,  and  tliat  the  de- 
fendant should  accept  service  of  the  libel  and 
make  no  defense,"  judgment  was  rendered  for 
the  defendant,  by  order  of  the  law  court  (S8 
N.  H.,  378),  at  the  August  Term,  1878.  The 
(kfendant  contended  that  this  judgment  was 
conclusive,  that  the  divorce  was  obtained  by 
coDusion,  but  the  referee  ruled  that  it  was  not 
ooncltuiTe  in  thisproceeding.andsubiecttothe 
defendant's  exception,  heard  the  eridenoe  and 
found  that  there  was  no  acjeement  that  the 
I^tiff  should  bringalibel  for  divorce,  or  that 
the  defendant  should  accept  service,  or  that  he 
should  not  resist  a  Uhel  if  brought,  and,  in  sub- 
stance, that  there  was  no  collusion  between  the 
parties. 

The  defendant  introduced  evidence  before 
the  referee,  tending  to  show  that  the  plaintiff 
^  goU^  of  adultery  both  before  and  after 
the  decree  of  divorce,  but  the  referee  made  no 
finding  upon  that  question.  The  defendant 
moved  that  the  report  be  recommitted  to  the 
referee  with  instructions  to  make  a  finding. 
The  court  held  that  adultery  conunitted  by  the 
plaintiff,  either  before  or  after  the  decree,  is  not 
a  bar  to  this  petition,  and  beins  of  the  opinion 
ud  finding  upon  all  the  facts  afld  drcmnstan- 
m  reported  by  the  referee,  and  the  fmther 
fact  of  adultery,  assuming  it  to  be  established, 
that  the  prayer  ot  the  petition  ought  to'  be 
granted,  denied  Uie  motion  and  the  defendant 


Biaffluun*  *f*tfrbellg  and  Bateh- 
•Uor.  for  ^aintifl. 


Sfeam.  Idtdd  ft  Fletdwr,  for  defendant: 

Where  the  foundation  of  her  claim  in  the  di- 
vorce Suit,  was  divorce  proceedings  which  were 
a  fraud  upon  the  court,  any  contract  which  had 
for  its  foundation  such  a  collusive  and  illegal 
consideration  would  not  be  enforced  by  ttils 
court.    CroM  v.  Oo«,  58  N.  H.,  378. 

The  agreed  case  to  be  found  on  page  S78,  in 
Onm  V.  Oroa$,  shows  that  the  rankest  and  most 
flagrant  collusion  was  practiced  by  the  plaintiff 
upon  the  court  in  obtaining  her  aivorce. 

The  principle  is  that  no  court  shall  aid  men 
who  found  their  cause  of  action  upon  illegal 
acts.    Hoby  V.  Wetii,  4  N.  H.,  290. 

The  agreed  case  was  signed  by  her  attorneys, 
but  she  would  be  bound  by  it  to  the  fullest  e.Y- 
tent.   BterfU  v.  Ban^,  58  N.  H..  840. 

The  law  of  the  case  has  been  settled  and  es- 
tablished, and  the  case  cannot  be  reheard  here 
in  this  proceeding,  but  there  should  be  a  mo- 
tion for  a  rehearmg.  Anwakeag  Co.  v.  Hiad,  59 
N.  H..  332. 

The  court  e^cercises  with  caution,  the  author- 
ity to  give  alimony  in  cases  where  the  party 
asking  it,  is  proven  to  have  committed  adiil- 
tery,  or  is  the  party  against  whom  the  divorce 
is  decreed.  2  Bish.  il&r.  &  Div.,  4th  ed.,  sees. 
878,  879.    Sheqfe  v.  Shettfe,  24  N.  H.,  864. 

Clark,  J. ,  delivered  the  opinion  of  the  court: 
Cross  V.  Cross,  58  N.  H.,  878,  was  a  writ  of 
entiy,  and  the  matter  in  issue  was  the  title 
to  the  demanded  premises,  which  depended 
upon  the  validity  of  the  plaintifl!'s  notes  and 
mortage.  Upon  tm  agreed  statement  of  facta 
that  the  notes  and  mortgage  were  made  in  pur- 
suance of  a  collusive  agreement  for  obtaining  a 
divorce,  it  was  held  tlut  the  notes  and  mort- 
gage were  illegal  and  void,  and  the  defendant 
had  judgment. 

This  proceeding  is  a  petition'for  alimony,  and 
the  matter  in  Issue  is  whether  the  plaintiff  is 
entitled  to  a  share  of  the  property.  The  cause 
of  action  and  the  matter  in  controversy  are  not 
the  same  as  in  the  former  action,  and  the  for- 
mer judgment  Is  neither  a  bar  to  the  plaintiff's 
right  of  recovery  in  this  proceeding  nor  is  it 
conclusive  that  the  divorce  was  obtained  by 
collusion.  A  former  judgment  is  conclusive 
only  as  to  facts  in  issue.  It  is  not  conclusive 
as  to  facts  which  are  merely  evidence.  Met- 
coif  V.  OUinore  [not  yet  i  eported] ;  King  v.  Chase, 
15  N.  H.,  9.  The  referee  now  finds  that  the 
assumed  statement  of  facts  in  the  former  trial 
was  erroneous,  and  tliat  there  was,  in  fact,  no 
collusion  between  the  [urties  la  obtaining  the 
divorce,  and  the  evidence  was  properly  recSved. 

There  is  no  question  as  to  the  power  to  grant 
alimony  in  this  case.  Uponproperapplication 
and  notice  the  court  may  revise  and  modify  any 
order  made,  and  make  such  new  order  as  may 
be  necessary  respectingalimony.  G.  L.,  ch.  182, 
sec,  15;  Ela  v.  Ela  [not  yet  reported]. 

Adultery  committed  by  the  plaiuufl  before 
or  after  the  decree  of  divorce  is  not,  as  matter 
of  law,  a  bar  to  this  petition.  Thepmintiff  may 
have  earned  the  property  and  justice  may  re- 
quire a  division  of  it  although  both  parties  are 
corrupt.  Whether  the  plamtiff  is  entitled  to 
alimony,  is  a  question  of  fact. 

Ekec^itym  otermled. 

Carpenter,  J.,  did  not  jt.,  » 

cuned.  "^sit'^e. 
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LAKE 

e. 

PAGE. 

The  right  of  &  widow  in  premises  set  out 
to  her  OB  a  hom«ate»d(  under  the  Act  of 
1b  an  estate  for  life. 


(RooklDffham  Decided  Jul^  81, 1886.) 

WRIT  OF  ENTRY,  for  land  in  Deerfleld. 
Facts  agreed.  November  15,  1882.  the 
demanded  premises  were  set  out  to  Sarah  W. 
Lake,  widow  of  John  Lake,  by  the  probate 
court,  as  her  homestead,  and  she  condnued  to 
occupy  the  same  until  October  8,  1888,  when 
she  purchased  another  place  in  Deerfleld,  where 
she  lias  lived  from  that  time  to  the  present 
ApTQ  34,  1884,  she  conveyed  her  interest  in  the 
demanded  premlseB  to  the  defendant,  who  has 
^ce  been  m  possession. 

John  Lake  left  a  will  wherebv,  among  other 
thinffs,  he  gave  to  his  wife,  Sarah  W.,  one 
undmded  half  of  hie  real  estate  for  Ufe,  with 
remainder  to  a  refflduary  legatee,  and  to  the 
plaintiff  the  other  undivided  half  of  the  same 
premises  for  life,  to  be  held  in  common  with 
nis  wife.  The  widow  waived  the  provisions 
of  the  will  and  the  question  is  whether  the 
plaintiff  is  entitled  to  the  possession  of  the  de- 
manded premises  during  her  Ufe. 

Mum.  Marston  ft  Eaatiwan,  for  plaint- 
iff: 

The  right  of  homestead  Is  personal,  and  be- 
longs to  the  widow  alone,  who  could  not  trans- 
fer her  right  to  another;  when  she  ceased  to  oc- 
cupy it  in  person,  her  estate  terminated.  Judge 
o/rroitate  v.  Simoadt,  46  N.  H.,  868;  Abbott  v. 
Abbott,  97  Mass.,  186. 

Homestead,  means  the  residence  or  dwelling 
of  a  family.   Barney  v.  Leedt,  61  N.  H., 

When  she  purchased  a  new  home  she,  of  ne- 
cessity, lost  the  old  one.  Horn  v.  TufU,  89  N. 
H.,  478;  Nim*  v.  Bigehw.  45  N.  H.,  847; 
Drury  v.  Baehelder,  11  Qray,  S14;  Lazell  r.  La- 
uU,8  Allen,  576. 

The  meaning  of  the  will  is  unmistakable,  and 
In  construing  it,  the  court  is  bound  by  the  tes- 
tator's intention,  to  be  gathered  from  the  whole 
instrument.  ffaU  v.  Chaffee,  14  N.  H.,  216; 
Mealejf  v.  Tappan,  45  N.  H.,  364. 

Memn.  Br%ira  A  Hum.  for  defendant. 

Clark,  J. ,  delivered  the  opinion  of  the  court : 
The  question  in  this  case  is,  whether  the  es- 
tate vested  in  the  widow  by  an  assignment  of  a 
homestead  in  the  estate  oi her  deceased  husband, 
is  conditional  or  absolute;  whether  it  is  a  mere 
personal  right  of  occupancy  or  an  uncondition- 
al life  estate  which  she  may  convey. 

The  homestead  law  of  1851,  provided  that  the 
homestead  should  not  be  assets  in  the  hands  of 
an  administrator,  for  the  payment  of  debts,  nor 
subject  to  the  laws  of  distribution  or  devise,  so 
long  as  the  widow  or  minor  children,  or  any  or 
either  of  them,  should  occupy  the  same.  Under 
the  Act  of  1851,  the  homestead  tight  of  the 
widow  was  held  to  be  no  more  than  a  condi- 
tional life  estate — a  mere  right  of  occupancy— 
a  right  to  use  and  occupy  for  life.  Norri*  v. 
MrtUton,  84  N.  H. ,  893,  897.   In  Judge  ofFto- 
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ftofa  T.  avmonAi,  46  N.  H.,  868,  888.  FWIC7,  a 
J.,  says  of  the  widow's  right  of  homeBteaa  un- 
der the  Actof  1851:  "  Herinterest  was  a  mere 
personal  right  to  occupy  during  her  life.  It  was 
no  estate  that  she  could  transfer  to  another.  * 

*  *  The  purchaser  at  an  administrator's 
sale  of  land  subject  to  a  homestead  right  of  the 
widow,  when  she  ceased  to  occapy  m  penNm, 
would  hold  the  land  dlschai^ged  <tf  her  right. 

By  the  Act  <d  1868Mhe  homestead  law  was 
materially  changed.  Under  this  Act  the  home- 
stead right  is  secured  to  the  wife,  widow  and 
children  of  every  person  owning  and  occupying 
a  homestead,  for  and  during  the  life  of  such 
wife  or  widow  and  the  minority  of  such  chil- 
dren. Laws  of  1668,  ch  1,  sec  88.  Instead 
(tf  hdng  limited  to  "  so  long  as  the  widow  ck* 
minor  children,  or  any  or  eiuer  <^  them,  shall 
occupy  the  same,"  as  in  the  Act  of  1861,  the 
homestead  right,  under  the  Actof  1868,  extends 
during  the  life  of  the  wife  or  widow  and  the 
minonty  of  the  children,  without  any  condition 
AS  to  actual  occupancy.  The  omission  of  the 
limitation  as  to  oocapanc^  by  die  widow  and 
children,  and  the  substitunon  itf  the  words  **tfx 
and  duriiu;  the  life  of  such  wife  or  widow  and 
the  minority  of  such  children,"  in  Its  stead  was 
designed  to  abolish  the  condition  of  actual  oc- 
cupation upon  which  the  continuance  of  the  es- 
tate of  the  widow  and  ndnor  cdiildien  in  a 
homestead  set  off  and  assigned  to  ^em  out  of 
the  estate  of  the  husband  and  father,  was  nude 
to  depend  under  the  Act  of  1851. 

The  homeetead  ri^ht  is  merdy  an  inchoate 
right  which  is  not  assignable  until  the  home- 
stead is  set  out  and  assigned  in  speciflc  proper- 
ty. It  then  becomes  a  vested  estate.  The  in- 
terest of  the  widow  in  the  homestead  premises, 
bears  some  analoj^  to  her  right  of  dower.  The 
language  of  the  Act  of  18w,  is  similar  to  the 
statute  relating  to  dower.  "The  widow  of 
every  person  deceased,  shall  be  entitled  to  her 
dower  in  the  real  estate  of  which  her  husband 
died  seised  •  •  •  0.  l.,  ch.  302,  sec.  S. 
"  The  •  •  •  widow  •  •  •  of  every 
person  who  is  owner  of  a  homeetead  *  *  * 
shall  be  entitled  to  so  much  of  said  homestead 

*  *  as  shall  not  exceed  In  value  five  hun- 
dred dollars,  *  *  *  f<»r  and  during  theUfto 
of  such  widow."  •  •  •  a.  L..di.l88,sec. 
1.    "The  judge  of  inobate,  on  petition,   *  * 

*  may  cause  bq(£  lunoestead  to  be  set  off  in 
the  same  manner  as  dower  may  be  assigned  by 
him."  O.  L.,  ch.  138,  sec.  4.  And  where  a 
homestead  is  set  off  and  assigned  to  the  widow, 
her  inchoate  and  imperfect  right  becomes  a  vest- 
ed estate  for  life  in  the  premises  set  off,  which 
she  may  occupy  as  a  homestead;  or,  if  she 
chooses,  she  may  sell  her  estate  therein  or  ex- 
change it  for  other  premises  better  adapted  to 
her  wants  and  convenience. 

By  the  assignment  of  the  demanded  premises 
to  her  as  a  homestead  out  of  the  estate  of  her 
deceased  husband,  Sarah  W.  Lake  acquired  a 
vested  life  estatt  therein,  which  was  not  defeat- 
ed by  her  ceamg  to  occupy,  nor  1^  her  con- 
veyance to  the  defendant,  and  the  defendant 
has.a  valid  title  to  the  demanded  premises  dar- 
ing the  life  of  Sarah  W.  Lake. 

Judgment  for  Ms  drfendant. 

Snith.      did  not 
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Wmiam  HAMP80N.  Ptff., 

V. 

John  B.  TAYLOR,  Town  Treaaurer  of  the 
Town  of  BrifltoL 

1.  When  a  traveler  on  a,  highway  iu  in- 
jured and  the  injury  resnlta  from  a  com- 
bination of  two  e»uMa.  hoth  proxi- 
mate, one  a  defect  in  the  highway  and 
the  other  a  natnral  canse  or  a  pure  ac- 
ddent,  the  town  is  liable  in  dama^  to 
the  imured  traveler,  provided  his  Injory 
Tcmla  not  have  been  sustained  but  for 
the  defect  in  ttie  highw^. 

Sl  A^Iniiiredbyfallingonahit^wur  which 
had  been  waahed  away  in  grnlUes  and 
was  slippery  with  frozen  sleet,  brought 
an  action  for  damages  against  the  town. 
At  the  trial  the  presiding  Judge  charged 
the  jury:  *'If  the  sidewalk  where  the 
accident  happened  was  so  defective  as 
to  render  the  town  liable  in  case  an  acci- 
dent had  happened  by  reason  of  the  de- 
feet,  in  the  absence  of  the  obatmetion 
eaased  by  the  ice,  and  this  accident 
happened  by  reason  of  such  defect,  and 
would  not  nave  happened  but  for  it, 
then  the  town  is  liable  even  though  the 
iee  was  one  of  the  pioziniate  causes  of 
theaoddent.  Hela.no  error. 

(Bristol  -deoUledJalr  g,1886.) 

EXCEPTIONStothe  Courtof  Common  Pleas. 
The  case  Is  stated  in  the  opinion. 
Mr.  Henry  W.  Hayes,  for  plaintiff: 
Where  two  causes  combine  to  produce  the 
injoiy,  both  in  their  nature  proximate,  the  one 
bsng  the  defect  in  the  highway,  and  the  other 
IQ  occurrence  for  wliich  neither  part^  is  respon- 
oUe,  the  corporation  is  liable,  provided  the  in- 
jpiT  would  not  hsve.been  sustained  but  for  the 
delect  in  Uie  highway.  Dill.  Mud.  Corp.,  ed. 
1881,  sec.  1007. 

In  New  England,  the  Hame  decisions  have 
been  opposed  to  this  view;  but  in  one  of  the 
Itter  reports,  61  Me.,  1S7,  in  the  case  of  Mnd- 
tm  V.  Ba^^,  while  a  later  .decision  was  rea- 
dend  inacccffdanoe  with  the  Koine  preoedeots. 
Iff  four  judges,  yet  the  other  three  Judges,  In- 
doding  Uhitf  Jtittiee  Appleton,  dissented. 

Id  nearly  all  others  of  the  United  States, 
where  this  question  has  been  raised,  and  in 
Ciaada,  the  decisions  have  supported  the  rule 
inlMUon.  FiSe  cases  cited  below.  Ibmiv.  Whitiw, 
»7  U.  C.  Q.  B.,100;  Slutnoood,  v.  BamUton,  Id., 
410;  Alaer  v.  LowU,  8  AUen,  402;  BouitU  v. 
Laudl,  7  Qray,  100;  Kidder  v.  XhtrutabU,  Id., 
104;  Palmer  v.  Andmer.  2  Cusfa.,  600>9;  Sing 
T.  Cofioes,  77  N.  Y.,  83;  Pajfne  v.  Lotceil.  10 
Allen,  147;  Barton  v.  Montpelier,  80  Yt.,  650-S; 
J^man  v.  Amherit,  107  Mass.,  839;  Dreher  v. 
nteAbuiy,  22  Wis.,  675,  and  cases  on  679-80, 
Baitfe  v.  FiUUm,  20  Wis^  296;  Basaett  v. 
ar. /omojA,  53  Mo.,  200;  Edaey  v.  Glover,  15 
Vl,  7t»-16;  CoMtd^Y.  atodSmdge,  21  Vt.SOl; 
AkhiKn  V.  King,  9  Kan.,  S50;  Jotietn.  Verity, 
85  HL.  68;  WoomingUm  v.  Rnf.  ^  IU.,'508; 


Nor.— IiloMUttf  of  muntctpai  torponMant  for  In- 
Jmr  b7  dafsots  in  hiffhway.  See,  Hadtoon  v.  Baker, 
1  VesL  B^,  118,  and  note. 


Aurora  v.  Pulfer,  66  HI.,  970;  Sume  v.  Ifew 
T&rk,  74 N.  Y.,264-76;  OrawfortUvOUw.  Smith, 
79Ind.,  808;  Clark  v.  Barrington.  41  N.  H., 
44;  Wimkip  v.Enfield,  42  N.  H.,  197;  Huntv. 
Pownai,  9  Vt.,  4ll;  BaidiHn  v.  Qreenwoodi 
Turnpike  Co.,  40  Conn.,  288;  C%  itf  Laeofi  v. 
Page,  48  IU.,  400;  GUy  ofBoekfard  v.  Bxuadl,  9 
111.  App.,  229;  FUtelwr  v.  Bamet,  48  "Vt.,  182; 
HxiU  V.  Kanaas  Oity,  54  Mo. ,  508, 14  Am. ,  487. 

"  If  the  injury  would  have  l)een  been  pre- 
vented, had  the  road  not  been  sufllcient  or  out 
of  repair,  the  loss,  in  justice,  ou^ht  to  fall  upon 
the  corporation,  unless  the  plamtiff  has  con- 
ducted in  such  a  way  as  to  increase  the  hazard. " 
iTunf  V.  Poumai,  9  Vt..  411;  see.  Morm  v.  Bitii^ 
mojid,  41  Vt.,  448,  and  note. 

Memn.  Smuuc^  Morris*  Jr.»and  Samuel 
P.  Colt*  for  defendant: 

No  action  for  damage  for  injuries  by  reason 
of  defective  highwayslies  at  common  law,  in 
tliis  country,  against  a  township.  Angell  &D., 
Hurh.  3d  ed.,  289,  297. 

The  remedy  given  is  purely  statutory  and 
the  statute,  being  in  its  nature  penal,  must  be 
strictly  construed.   Id.,  841. 

So  the  "means  whereof,  is  of  the  essence  of 
the  charge  and  must  be  strictly  proved."  May 
V.  InJiab.  of  Princeton,  11  Met.,  442,  444. 

Upon  a  true  construction  of  the  statute, 
towns  are  responsible  only  for  the  direct  and 
immediate  loss  occasioned  by  a  defect  in  the 
highway.  MarMe  v.  Oity  of  Wbreester,  4  Gray, 
895;  Jertke  v.  Wilbrakam,  11  Gray,  142;  Sher- 
man V.  Famur,  1  Allen,  198;  Davit  v.  Dudley, 
4  Allen,  560;  RandaU  v.  ffaxelton,  12  Allen, 
416;  McDmuildv.  SnelUng,  U  AXlen,202;  Bemie 
V.  Arlington,  114  Mass.,  609;  Amstein  v.  Gard- 
ner, 184  Mass.,  11;  GUy  of  Greencaetle  v.  Mar- 
tin, 74  Ind.,  458;  Gity  of  Boekford  v.  Trim,  88 
HI.,  250;  Murdoch  v.  Inhab.  of  Warwick,  4 
Gray,  178;  Fogg  v.  Inhab.  ofNahant,  08  Mass., 
508.  and  in  106  Mass.,  278;  Moore  v.  Abbot,  32 
Me.  ,46;  Moulton  v.  Inhab.  qf  8at\ford,  51  Me., 
127;  Perkine  v.  Inhab.  of  Fayette,  68  Me.,  152; 
MerHll  v.  City  of  Portland,  i  Cliff. ,  138. 

The  degree  of  re|»ir  of  a  highway  of  a  town 
depends  on  various  conditions,  as  route,  nature 
of  groimd,  amount  and  kind  of  travel,  and 
ability  and  means  to  improve.  HulAard  v.  (Hty 
of  Goneord,  86  N.  H.,  62. 

What  constitutes  a  defect,  depends  upon 
facts  and  circumstances.  Johnaon  v.  Town  of 
HaverhiU.  85  N.  H.,  74;  Baymond  v.  City  of 
Lowell,  6  Cush.,  525;  Oroeker  v.  CUyofSpring- 
feld,  110  Mass.,  136;  Chicago  v.  McGiven,  78 
HI.,  847;  2  Dili  Mun.  Corp.,  sec  1019. 

Before  a  town  can  be  made  liable  for  injuries 
incurred  from  slipping  upon  ice  on  a  sidewalk, 
notice  in  writing  must  be  given  to  the  surveyor 
of  highways,  ^gell  &  D.,  Highways,  2d  ed., 
801,  n.  1;  consult,  City  of  Prondence  v.  Clapp, 
17  How.,  161  (Book  XV..  Law.  ed.,  72),  and 
see  note. 

If  the  injury  was  occasioned  wholly  or  In 
part  by  plaintiff  himself,  he  cannot  recover, 
flytfo  V.  Jamaica.  27  Vt.,  466;  Walker  v.  Tbum 
of  Weetneld,  89  Vt.,  858. 

The  burden  of  proving  ordinary  care  is  on 
the  plsintiff.  Murj^yv.  Deane,  101  Mass., 
455;  Sedgwick.  Meas.  Dam. ,  467-460;  2  Greenl. 
£v.,  14th  ed..  sec.  280,  n.  a,  and  sec.  2S2  a,  n. 
a;  Watktr  v.  Ibwn  of  Westfield,  30^-yt,  2r' 
Ang^l  &  D.,  Highways,  3d  ed.,  848.300^ 
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Thispoint.however,  never  lias  beenpaased  on 
inthisState.  See,Adarmv.Inhab.ofCarliale,21 
Pick.,  146;  Baymondv.  Oityof  LomU,6  Cuah., 
624,  585;  Hyde  v.  Jamaica,  27  Vt.,  465. 

Where  plaintiff  knew  of  the  defect  and  de- 
liberately walked  over  it,  he  <^d  so  at  his  own 
risk.    WHaon  v.  CharleHovm,  8  Allen,  187. 

In  such  case,  he  cannot  look  to  the  town 
for  indemnity.  Horton  v.  Inhab.  cf  Ipmeich,  12 
Cush.,  488;  Durkik  v.  City  of  Troy,  61  Barb., 
437. 

The  duty  of  the  passenger  in  such  case  is  to 
avoid  the  obstruction  and  not  encounter  its 
dangers.  Craigv.CityofSedalia,^'ilLo.,A\'l; 
Cit^efCeniTcdia  v.  Krotue,  64  111.,  19;  Bay- 
mond  V.  dty  cf  Low^,  6  Cush.,  536,  624;  Hvb- 
hard,  v.  City  k  Conwrd,  86  N.  H. ,  52. 

The  rule  of  law  is,  that  a  traveler  is  acting 
without  a  proper  degree  of  prudence  in  attempt- 
ing to  pass,  when  men  of  ordinary  prudence 
would  not  mss  at  their  own  risk.  Aurora  Oity  v. 
Brown,  12  111.  (App.),  122;  Biehmond  v.  Court- 
ney,  32  Qratt.,  792;  Dmhardt  v.  PhOadeiphia, 
Feb.  4. 1884;  Fleming  v.  Oi^  qfLodduMn,  Oct. 
6, 1884;  Sup.  Ct.  Pa.  Alb.  Law  J.,  Feb.  28, 1885. 
Vol.  XXI.,  179. 

I>iirfeei  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  to  recover  daro- 
ages  from  the  Town  of  Bristol  for  injuries  to 
the  plaintiff  alleged  to  have  been  received  by 
him  while  walking  in  one  of  the  streets  of  said 
town,  in  consequence  of  the  neglect  of  the 
town  to  keep  said  street  safe  and  convenient 
for  travel.  The  case  was  tried  to  a  jury  in  the 
Court  of  Common  Pleas,  when  the  pltuntifl  re- 
ceived  a  verdict  for  $8,S00  damages.  The  case 
comes  here  on  exceptions  to  the  rulings  of  the 
court  taken  by  the  defendant.  The  accident 
occurred  February  5,  1884.  The  plaintiff  left 
his  house  between  8  and  9  o'clock  A.  M.  to 
carry  some  tea  to  his  wife  who  worked  in  a 
mill.  The  street  was  covered  by  a  thin  film  of 
ice  caused  by  rain  falling  and  freezing  the  pre- 
vious night  The  plaintiff's  route  was  through 
Thames  Street,  along  the  west  side,  which  the 
plaintiff  selected  as  the  safer  side.  Testimony 
was  addnced  by  the  plaintiff  tending  to  show 
that  Thames  Street,  on  its  west  side,  where  it 
comers  on  State  Street,  was  washed  and  gul- 
lied, with  cobble  stones  left  exposed  in  the 
gully,  some  part  of  which  was  nearly  a  foot 
deep.  The  plaintiff  made  his  visit  to  the  mill 
and  was  returning  when,  stepping  on  one  of 
the  stones  bo  exposed,  he  slipped  and  fell,  dis- 
locating his  right  hip  and  in  junng  his  foot.  He 
adduc^  testimony  to  show  that  the  fall  would 
not  have  occurred  but  for  the  gxilly,  or  if  it  had 
occurred  would  not  have  seriously  injured  him. 
The  defendant  moved  for  a  nonsuit,  which  was 
refused.  The  defendant  alleged  exceptions,  but 
upon  our  intimation  Uiat  exceptions  do  not  lie 
for  a  refusal  to  nonsuit,  they  are  not  pressed. 
WenttPorth  v,  Leonard,  4  Cush.,  414;  Priest  v. 
Wheeler,  101  Mass.,  479;  Cutlers.  Currier,  54 
Me.,  81,  90:  Oirard  v.  Gettig,  2  Binn.,  234; 
Prfnridence  Cotinty  Savings  Bunk  v,  Phalen.,  12 
R.  I.,  495,  The  court  below,  among  other 
instructions  to  the  jury,  gave  the  following,  to 
wit :  "  If  the  sidewalk  where  the  accident  nap- 
pened  was  so  defective  as  to  render  the  town 
uable  in  case  an  accident  had  happened  by  rea- 
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sou  of  the  defect  in  the  absence  of  the  obstnus 
tion  caused  by  the  ice,  and  this  accident  hap- 
pened by  reason  of  such  defect  and  would  not 
have  happened  but  for  it,  then  the  town  is  lia- 
ble, even  though  the  ice  was  one  of  the  proxi- 
mate causes  01  the  accident."  The  defendant 
excepted  to  this  ruling.  In  support  of  the  ex- 
ception he  cites  numerous  cases,  chiefly  from 
Massachusetts  and  Maine,  which  hold  that  the 
action  will  not  lie  where  the  injury  is  not  the 
result  solely  of  the  defect,  but  of  the  defect  and 
anotbw  cause,  for  which  the  town  is  not  lia 
able,  concurring  with  it.  There  is,  however, 
a  line  of  cases  that  maintain  a  different  doctrine, 
which  has  been  tersely  stated  thus:  "Where 
two  causes  combine  to  produce  the  injury,  both 
in  their  nature  proximate,  the  one  being  the 
defect  in  the  highway,  and  the  other,  some  oc- 
currence for  which  neither  party  is  responsible, 
the  corporation  is  Uable,  provided  the  injury 
would  not  have  been  sustained  but  for  the  de- 
fect in  the  highway."  Dill.  Mim.  Corp.,  ed. 
of  1881,  §  1007.  It  seems  to  us  that  this 
doctrine,  it  least  where  the  concurring  cauae 
is  a  natural  cause  or  a  pure  accident  for  which 
no  person  is  responsible,  is  the  more  reasonable 
doctrine.  Indeed,  we  think  it  isthedutyof  the 
town,  in  making  and  mending  its  highways, 
to  consider  the  natural  effects  of  rain  and  snow 
and  ice  as  affecting  the  safety  and  convenience 
of  travel  thereon,  except  so  far  as  the  statute 
exonerates  them  from  duty  in  that  regard. 
Houfe  V.  Toicn  of  Fulton,  39  Wis.,  296;  City  of 
Ateniaon  v.  King,  9  Kan. ,  550;  KeUey  v.  Qlowr, 
15  Vt. ,  708;  ITeTwAtp  v.  Shifleld,  42  N.  H. ,  197; 
Baaaettv.  City  of  St.  Joseph,  mUo.,  290;  HuU 
V.  City  qf  Kansas,  Mill.o.,SliQ;  OUy<^Jol%etiT. 
Verley.mm.,^;  <Xty  f^Laeonv.hige,^m., 
499;  Baldwin  v.  Oreentcoodt  Turnpike  Co.,  40 
Conn.,  238:  Bing  v.  City  of  Cohoes,  77  N.  T., 
88;  Oity0fGrawfarditmUev.8mtk,mnd..Smi 
Palmer  v.  In/tabitants  of  Andover,  8  Cush. .  600; 
Shencood  v.  Corporation  of  Hamilton,  87  U.  C, 
^.  B.',  410.  We  do  not  find  any  error  in  the 
instruction  complained  of. 
Meeeptions  oterruied. 


Henry  LIPPITT 
American  WOOD  PAPER  CO.* 

1.  The  legal  title  to  shares  of  corponkte 
stock  which  are  "assignable  only  on  the 
books"  of  the  corporation  will  not  paM 
by  anassieramentof  the  shares,  neither 
made  nor  recorded  on  the  books  of  the 
ooTporation. 

2.  In  Rhode  Island  an  eqaitable  or  execu- 
tory right  to  or  interest  in  corporate 
stock  la  not  attachable. 

3.  A  was  the  record  owner  of  corporate 
stock.  He  assigned  it  to  B.  Afterwards 
B  aligned  it  to  C  and  this  assignment 
was  made  on  the  books  of  the  corj Mira- 
tion. The  stock  never  stood  on  the  books 
of  the  corporation  in  the  name  of  B. 
Held,  that  the  stoek  was  not  attau^ 
able  as  the  property  of  B. 

(Provl«ienoe-D©cid©d  Julj  »,ia86.) 
*See  lippltt  V.  AmerioaDfl^pQd-jeain  Co.  14  R. 
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TRESPASS  on  the  case  to  recover  damages 
for  the  defendant's  refusal  to  transfer  cer- 
tain corporate  stock. 
The  facta  are  stated  in  the  opinion. 
Mmn.  A.  A  A.  D.  Payne  andBei^.  N. 
Laphun.  for  plaintiff: 

Statutes  authorizing  attachment  of  stock  or 
abaree  of  a  defendant,  do  not  mention  stock  or 
shares  standing  in  bis  name  on  the  books  of  the 
company.  Gen.  Stat.,  1872,  ch.  196,  sec.  31,  p. 
45S;  ch.  212.,  sec.  19,  p.  497. 

The  stock  of  a  defendant  may  be  attached, 
though  not  standing  in  his  name  on  the  books 
of  the  company,  if  the  transfer  from  his  name 
be  tainted  with  fraud.  Beektuith  v.  Bmrougha, 
MR  I..  866,  Index  T..  95. 

The  deed  of  the  sheriff  vests  not  only  the 
legal  title,  but  the  equitable  title  as  well.  Gen. 
Stat.,  1873,  ch.  212,  sec.  19,  p.  497. 

The  return  of  the  sherifT  on  the  execution  is 
sufficient..   3  Minn.,  277;  5  Minn.,  S38. 

Where  statutes  are  directory  merely,  com- 
pliance is  not  necessary  to  give  authority  to 
sell.  Freem.  Exec.,  sec.  855;  Freem.  Judg. 
Saks,  sec.  28;  Svbbard  v.  Bamea,  29  Iowa, 
238. 

No  precise  form  of  return  is  required.  The 
term  "levied"  imports  seizure.  JSww  v.  Etnyre 
t  Oil!  (Md.).  150;  Vooper  v.  SunSetiand,  8  Iowa, 
114. 

In  construing  official  returns,  the  construc- 
tion will  be  adopted  which  most  accords  with 

the  hypothesis  that  the  ofl9cer  performed  his 
whole  duty.  Freem.  Exec.,  sec.  863;  WhitUe- 
lejfv.  Starr, %  Conn.,  184;  Coggaweliv.  Warren, 
1  Curtis,  223. 

The  court  is  bound  to  give  the  weight,  at 
Itast,  of  prima  facie  evidence  to  the  officer's  re- 
tnm,  and  it  is  noticeable  that  there  is  not  a 
particle  of  evidence  offered  to  rebut  suchpn'mrt 
fatie  evidence.   Fot^r  v.  Barry,  14  B.  L.  601. 

Defects  and  irregularities,  if  there  beany, 
cannot  be  taken  advantage  of  in  this  proceed- 
ing, which  is  collateral,  and  not  direct;  i.  e., 
Dot  against  the  officer  or  his  sureties.  Rorer, 
Jod.  Siles,  sec.  486:  Thompmn  v.  Tolmie,  2  Pet., 
157  (VII.,  Law.  ed.,  881);  Wheaton  v.  SexUnCa 
heme,  4  Wheat.,  503  (IV.,  Law.  ed.,  636). 

The  purchaser's  title  depends  solely  on*  the 
iodgment,  the  execution,  and  the  sale.  Freera. 
Exec.  .sees.  274,  841;  Rorer,  Jud.  Sales,  sees.  589 
888;  Lawrenee-v.  Spefd,  3  Bibb,  401;  McEntire 
V,  ihtrham,  7  Ired.,  151;  Brooks  v.  Boojiey,  11 
Gt.,  425;  Blood  v.  Light,  38  Cal.,  649. 

Mr.  C.  P.  Robinson,  for  defendant: 

An  interest  purelv  equitable,  is  not  attach- 
able, nor  sabj«;t  to  levy  upon  execution,  in  the 
moceeding  at  law.  acott  v.  Pequonnoek  Nat. 
Bk.,  21  Bfetchf.,  208. 

liie  damages  for  refusal  to  record  a  transfer 
would  be  simply  dividends,  of  which,  if  he  had 
good  title  to  the  stock,  he  had  been  deprived. 
LippiU  V.  Am.  Wood  Paper  Co.,  14  R.  I.,  801. 

A  proceeding  for  transfer  of  stock,  accotmt 
and  dividends  riiould  be  in  equity,  not  in  law, 
and  other  parties  claiming  should  be  parties. 
Id.  See.  also,  Weinerv.  Smith,  23 La.  Ann.,  156. 

Even  if  this  suit  were  rightly  brought  at  law, 
the  damages  could  not  be  as  plaintiff  claims. 
See  rule  in  Seott  v.  Peg.  Nat.  Bk. ,  before  cited; 
also.  B<md  v.  Mt.  H<me  Iron  Co. ,  99  Mass. ,  505. 

To  make  title  to  the  stock  and  maintain  this 
suit,  plaintiff  must  show  levy  of  execution,  sale 
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and  deed,  as  law  provides,  and  the  return  of  the 
sheriff  on  the  execution  is  plainly  insufficient 
according  to  our  well  settled  law.  Wilecx  v. 
Em^aon,  10  R.  L,  870. 

A  levy  does  not  imply  doing  alt  necessary  to 
be  done;  the  statute  must  be  strictly  pursued. 
See,  ChUds  v.  BaWm,  5  R  I.,  537;  Perry  v. 
Dorer.  13  Pick. ,  311 ;  PuUen  v.  Hayrut,  11  (fray, 
879;  Benson  v.  Smith,  42  Me.,  415;  True  v. 
Emery,  67  Me.,  28;  Jamtt  v.  P.  A  O.  Plank 
Road  Co.,  8  Mich.,  91;  Rudderow  v.  Hodge».  13 
Phila.,  422;  Huttiek  v.  Allen,  1  Coxe  (N.  J.), 
168;  Wat»on  v.  Sod,  1  Coxe,  (N.  J.),  186;  Todd 
V.  PhUhmeer,  4  Zab.  (N.  J.),  799,  800. 

No  distinction  exists  between  ml  and  per- 
sonal property,  particularly  as  to  shares  in  cor- 
porations, limce  V.  Starkweather,  17  Man.,  240 
and  Titcomb  v.  Vnwn  M.  dk  F.  Int.  Go. ,  8  Mass. , 
326,  838,  etaeg. 

Durfee.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  to  recover  dam- 
ages of  the  defendant  Corporation  for  reusing 
to  the  plaintiff  the  rights  of  a  stockholder  in 
the  Corporation.  The  plaintiff  claims  to  been- 
titled  to  one  hundred  shares  of  stock  formerly 
attached  as  the  property  of  one  Morton  C. 
Fisher  in  an  action  against  him,  and  sold  on 
execution  under  a  judgment  recovered  against 
Fisher  in  said  action,  the  plaintiff  being  the 
purchaser.  The  defendant  contests  the  right 
of  the  plaintiff  on  the  ground,  among  other 
grounds,  that  Fisher  tud  no  legal  and,  there- 
fore, no  attachable  interest  or  title.  Prior  to 
February  8,  1875,  said  shares  belonged  to 
Isaac  Hartshorn  and  stood  in  his  name  on  the 
Corporation  books.  On  February  8, 1875,  Isaac 
Hartshorn,  by  his  attorneys  in  London,  trans- 
ferred said  shares  by  deed  of  assignment  to 
Morton  C.  Fisher,  then  in  London.  The  shares 
were  attached  as  aforesaid  as  the  property  of 
Fisher,  February  16,  1875.  At  that  time  they 
stood  in  the  name  of  Hartshorn  on  the  books  of 
the  Corporation,  They  were  never  afterwards 
transferred  into  the  name  of  Fisher  on  the 
books;  but  on  September  4,  1876,  they  were,  at 
the  request  of  I^er,  transferred  on  the  books 
of  the  Corporation  to  George  Earl  Church,  the 
transfer  being  signed  "Morton  C.  Fisher  by 
William  8.  Blat«r,  Treasurer."  The  sale  on  exe- 
cution to  the  plaintiff  took  place  March  30, 
1883.  The  charter  of  the  Corporation  provides 
that  the  "shares  shall  be  transferred  in  such 
manner  as  shall  be  prescribed  by  the  by-laws  of 
said  Corporation."  One  of  the  by  laws  enacts: 
"The  stock  shall  beas^gnableoniy  on  thebooks 
of  the  company  by  the  person  in  whose  name 
the  same  appears  or  by  his  legal  representative; 
but  no  tmnsier  shall  be  made  or  certificate  issued 
thereupon  until  the  certificate  originally  issued 
be  surrendered  and  canceled."  'The  defendant 
contends  that,  by  force  of  this  provision  and  by 
law,  the  legal  title  of  the  hundred  shares  was, 
on  FebruaiT  16, 1676,  when  the  attachment  is 
claimed  to  have  been  made,  in  Hartshorn,  and 
that  Fisher  had  under  the  assii^ment  to  him 
only  an  equitable  or  l)eneflcial  title  which.how- 
ever  good  it  may  have  been  between  him  and 
Hartshorn,  was  net  attachable.  The  question, 
therefore,  is,  whether  the  shares  were  attacha- 
ble as  the  property  of  Fisher  on  EVetmianr  1A 
1875.  Digitized  by  VjOOy  Ic 
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The  plaintiff  contends:  Jirat,  that  Flaher  had 
the  legal  title;  and  teeond,  that  the  shares  were 
attachable  even  if  he  had  only  an  equitable  or 
executory  title.  We  do  not  think  he  had  the 
leg^  tide-  It  seems  to  us  that  it  Is  impossible 
to  hold  that  shares  which  are  "assignable  on/y 
on  the  books"  can  be  assigned  so  as  to  pass  the 
legal  title  by  an  assignment  neither  made  nor 
recorded  on  the  books.  This  is  the  view  which 
has  generally  prevailed  in  the  courts  where  the 
question  has  arisen.  'Fisher  t.  Etsex  Bank,  6 
Gray,  373;  Btanehard  v.  D^Aam  Qat-IAqht 
Co.,  12  Gray,  818;  Marlborough Manvfacturin^ 
Co.  T.  Smim,  2  Conn.,  679;  Nortkropy.  New- 
ton <fi  Bridgeport  Turnpike  Co.,  3  Conn..  544; 
Shipmany.  .^!tna Inmrance  Co.,  89  Conn.,  245; 
Na^Ue  V.  PaHp^  Wharf  Co.,  20  Cal.,  629;  State 
Insurance  Go.  v.  Sax,  9  Tenn.  Ch.,  607;  Wili- 
iamsY.  MechanM  Bank,  5  Blatchf.,  69;  Brown 
T.  AdavM,  S  Bisa.,  181;  Broadwap  Bank  v.  Me- 
Elrath,  18  N.  J.  Eq.,  24;  mack  t.  ZaOuirie,  8 
How.,  488  (Book  XI.,  Law.  ed.,  690);  OtU. 
Admr.,  v.  Gardner,  106  111.  436;  Furmertf  Nat. 
Gold  Bank  V.Wilson,  5S  Cal. ,  600;  Application 
of  Thomas  Murphy,  51  Wis.  619;  Union  Bank 
V.  Laird,  2  Wheat.,  890  (IV.,  Law.  ed.,  269); 
Pitttburg  A C.R.R.O0.  r.  Vlarke,^ Fa.  St..  146. 

Some  of  these  cases  bold  that  an  attachment 
of  shares  of  stock,  as  the  property  of  the  per- 
son in  whose  name  they  stand,  wiU  prevail 
over  a  prior  bona  fide  transfer  for  value  not 
made  nor  recorded  on  the  books,  though  others 
hold  that  the  transfer  is  entitled  to  priority,  not- 
withstandiug  that  it  carries  only  its  equitable 
title.  The  case  of  Fi^ur  v.  Emx  BtrnJe,  supra, 
is  a  case  bi  which  the  attachment  was  sustained 
with  great  force  of  reasoning,  the  oidnion 
being  delivered  by  Chi^Justiee  Shaw. 

The  attachment  here,  therefore,  was  not 
fj;ood  unless  an  equitable  or  executory  right  or 
mterest  in  stock  is  attachable  imder  our  statute. 
At  common  law,  an  equitable  right  or  interest 
In  personal  property  is  not  attachable,  Freem. 
Usee.,  sec.  116;  and  it  is  natural  to  suppose 
that  the  intention  of  the  statute,  in  subjecting 
corporate  stock  to  attachment  and  levy,  was 
simply  to  put  it  on  a  par  with  other  personal 
property.  This  view  accords  with  the  lan- 
guage of  the  statute.  It  is  "the  shares  of  the 
defendant,"  or  his  "stock  or  shares,"  and  not 
his  right  or  interest  in  the  stock  or  shares, 
which,  in  the  words  of  the  statute,  may  be  at- 
tached or  levied  upon.  Gen.  Stat  R.  1.,  cap. 
196,  sec.  21;  cap.  197,  sec  9;  cap.  812,  sees. 
18,  19,  20-  Pub.  Slat.  R-  I.,  cap.  207,  sec. 
22;  cap.  208,  sec.  9;  cap.  228,  sees.  80,  21,  28. 
The  omcer  with  process  is  authorized  to  make 
attachment  or  levy  by  leaving  a  copy  of  the 
writ  or  execution  with  an  officer  of  the  corpora- 
tion. Evidently  the  idea  is  that  the  copy  shall 
operate  by  way  of  noUce  or  garnishment  to 
designate  and  hold  the  stock  in  the  charge  of 
the  corporation  for  the  purpose  of  the  attach- 
ment or  levy;  and  it  can  accomplish  this  ef- 
fectually otuy  when  the  stock  stands  in  the 
name  of  the  defendant  on  the  books  of  the 
corporation.  If  the  defendant  does  not  appear 
on  the  books  as  a  stockholder,  the  copy  con- 
veys no  knowledge  of  what  stock  Is  intended  to 
be  attached,  unless  the  corporation  happens  to 
be  otherwise  informed  that  the  defendant  is  a 
transferee  by  transfer  not  on  the  books.  The 
statute,  moreover,  makes  It  the  du^  of  an 


officer  of  the  corporation  served  with  a  copy  of 
the  writ,  to  render  an  accoimt,  on  oath,  of  what 
stock  or  shares  the  def  endan  t  luid  in  the  corpora- 
tion when  the  writ  was  served.  It  cannot  be 
supposed  that  it  was  the  intention  of  the  statute 
to  make  it  the  duty  of  the  officer  to  render  this 
account  from  information  obtained  otherwise 
than  officially  or  from  the  books.  For  how 
can  the  officer  render  an  account  of  what  stock 
or  shares  the  defendant  had,  if  by  "stock  or 
shares"  the  statute  means  not  only  the  stock 
or  shares  standing  in  the  name  of  the  defendant 
on  the  books,  butalso  stock  or  shares  trans- 
ferred in  any  other  manner  so  as  to  vest  In  him 
an  equitable  or  executory  title?  Certificates  of 
stock  are  often  issued  with  blank  assignmenta 
with  power  printed  on  their  backs.  X  stock- 
holder, in  order  to  transfer  the  equitable  title 
to  the  stock,  has  only  to  indorse  and  deliver 
such  a  certificate,  leaving  the  blanfca  to  be 
filled  by  the  holder.  A  certificate  so  inckirsed 
will  pass  from  hand  to  hand  carrying  the 
equitable  title  with  it,  like  a  note  payable  to 
bearer.  Now  suppose  that  A,  a  stockholder  of 
record,  so  transfers  his  shares  to  B,  and  that  a 
creditor  of  B  issues  a  writ  against  hUn  direct- 
ing the  attachment  of  the  stw^k  or  shares  of 
the  defendant,  which|is  served  by  leaving  a 
copy  with  the  corporation.  The  copy  will 
only  inform  the  corporation  that  the  stock  or 
shares  of  B  are  attached,  but  not  what  stock 
or  shares  B  has,  if  be  can  have  any  not  shown 
by  the  books,  nor  what  stock  or  shares  are  in- 
tended to  be  reached  by  the  attachment.  But 
directly  B  passes  the  certificate  to  C,  and  C 
filling  the  blanks  perfects  his  title  by  transfer 
on  the  books,  the  corporation  having  do 
knowledge  that  the  shares  ti^nsferred  are  the 
shares  intended  to  be  attached.  Now,  can  it 
be  that  the  corporation  is  bound  by  the  attach- 
ment? It  is  if  the  plaintiffs  construction  la 
correct.  It  seems  to  us  that  if  the  General  As- 
sembly had  intended  such  a  construction  it 
would  have  shown  its  intention  by  providiiyf 
scnne  surer  and  more  efficient  procedure,  a 
seems  to  us,  too,  that  such  a  construction  is  re- 

fugnant  to  the  clear  indications  of  the  -statute- 
t  may  be  said  that  the  corporation  might  pro- 
tect itself  by  inquiry  of  the  attaching  creditor. 
Sometimes  it  might,  perhaps,  but  certainly  not 
always;  and  we  see  no  reason  to  think  that  it 
was  ever  intended  to  subject  the  onpwation 
to  the  burden  and  risk  of  such  an  inquiry.  An 
attachment,  to  he  really  such,  ought  to  operate 
as  a  taking  ftnd  holding  of  the  thmg  attached. 

The  plaintiff  cites  no  case  to  this  point.  The 
only  cases  bearing  upon  the  point  which  we 
have  foimd  are  Foster-  v.  Potter,  87  Ho.,  625. 
and  Middietown  Savings  Bank  v.  Jarvis,  8ft 
Conn.,  872.  In  those  cases  it  was  held  that  an 
equity  of  redemption  in  stock,  transferred  on 
the  books  of  the  corporation  by  way  ot  mort- 
gage to  the  mortgagee,  was  liable  to  levy  or 
to  attachment  and  levy  under  the  statutes  of 
those  States.  But  the  decisions  were  largely 
influenced  by  the  language  of  the  statutes,  the 
statutes  recognizing  the  right  to  take  stock 
under  incumbrance  and  providing  a  carefully 
contrived  procedure  for  the  identificatkm  « 
the  rights  or  shares  taken  and  sold  and  for  the 

Srotection  of  all  concerned.  See.  Gen.  Stat,  of 
[issouri.  cap.  160,  sees.  2fi.  26.  68;  Gen.  Stat. 

of  Connecticu^ip^,^^gjc?t>^e 
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Statk  t.  McOuibe.   State  t.  Smith. 
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287.  It  would  seem,  moteover,  that  in  both 
Stftlea,  certainly  in  Connecticut,  the  statutes 
in  express  terms  extend  not  only  to  "stock  or 
ibaies,"  but  to  "rights  or  shares,"  and  in  the 
CoDDectknit  case  the  court  say,  "The  language 
ia  broad  and  expresBlj  Includes  not  ouy  the' 
ihuei  of  stock  but  the  rights  in  them"  as  a 
tmoa  for  holding  that  equitable  rights  are 
subject  to  attachment  and  levy.  We  do  not 
think  the  cases  are  entitled  to  much  weight 
here,  oar  statute  being  so  different.  The 
ptaintifl  directs  our  attention  to  Gen.  Stat.,  R. 
L,  cap.  213,  sec.  19,  which  provides  that  the 
officer's  deeid  of  stock  sold  on  execution  "Shall 
vest  in  the  purchaser  all  the  defendant's  right, 
title  and  interest  in  such  shares  so  sold,"  and 
conteods  that  the  language  covers  all  interests, 
equitable  as  well  as  legal.  This  argument,  it 
seems  to  us,  involves  the  fallacy  known  as 
arguing  in  a  circle  or  begging  the  question; 
for  it  is  a  deed  given  in  pursuance  of  a  valid 
lery  and  sale  which  is  to  have  this  effect,  and 
thmfore,  unkas  an  equitable  right  is  subject 
to  levy  and  sale,  a  deed  to  carry  out  such  levv 
ud  Bale  is  so  avail.  It  is  clear  that  if  such 
ri^ts  vrere  subject  to  levy  and  sale,  a  sale  of 
tbem  without  identiQcation  or  any  disclosure 
in  regard  to  them,  as  the  sale  if  authorized 
might  be  made,  would  generally  be  nothing 
but  a  most  unconsdonable  sacrifice.  In  Beck- 
wUh  V.  Bwrrough,  14  R.  L,  866,  we  decided 
that  ibares  of  stock  were  liable  to  attachment 
and  execution  sale  as  the  property  of  the  de- 
fendant, notwithstanding  bis  previous  transfer 
of  them  on  the  corporation  books,  if  the  trans- 
fer was  nuide  in  fraud  of  the  attaching  credit- 
or. We  so  decided,  not  without  a  good  deal 
(^besitation,  bdng  prewed  by  the  language  of 
the  statute,  on  the  ground  that  the  transfer 
being  fraudulent  and  void  as  against  the  credit- 
or, might  be  treated  as  to  him  as  a  nwre  nuUi- 
\y.  In  the  case  at  bar  we  are  asked  to  go 
nirther  and  hold  that  shares,  which  are  as- 
dgnaWe  only  on  the  Corporation  books,  are 
Uable  to  attachment  and  execution  sale,  as  the 
property  of  a  defendant,  when  they  have  not 
(wen  so  assigned  to  him  and  do  not  stand  in  his 
nanu,  if  they  have  been  asdgned  to  him  by 
transfer  not  on  the  books  so  as  to  vest  in  him 
an  etjuitable  title.  We  have  come  to  the  con- 
chaaon,  after  a  careful  study  and  consideration 
of  the  subject  under  the  statute,  that  we  can- 
not so  decide.  See,  also,  Beekmth  v.  Burrough, 
UR.I..  294,  298. 

Hh  drcumstancee  of  this  particular  case  are 
ndi  as  appeal  to  us  strongly  in  favor  of  the 
idaintifl,  but  we  do  not  find_  that  they  are  such 
M  will  entitle  ue  to  decide  in  his  favor  without 
holding  what  we  are  not  prepared  to  hold, 
namely:  that  merely  equitable  rights  in  stock 
m  U&ble  to  attachment  and  execution  sale. 
We  do  not  think  the  Corporation  is  subject  to 
estoppel;  for  thoiwh  the  writ  issued 
■^nst  fisher  directing  the  attachment  of  his 
stock  and  shares  in  consequence  of  informs- 
two  received  partly  from  William  S.  Slater, 
who  was  the  treasurer  of  the  Corporation,  that 
^shares  had  been  transferred  to  Fisher,  it 
does  not  appear  that  the  information  was,  or 
natitwas  understood  to  be,  that  the  elures 
«^  been  transferred  upon  the  Corporation 
bo^  Whetiier,  if  Uie  uf(»niation  given  had 
DttB  that  the  riures  had  been  transferred  upon 
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the  books,  it  could  have  created  an  estoppel 
which  would  avafl  the  plaladft,  we  need  not. 
decide. 

Judgment  for  dtfencUmtfor  eotU, 


V. 

Ffttrick  HoaUIBE. 

A  defendant  in  proceedings,  civil  or  crim- 
inal, who  teetifles  in  his  own  behalf, 
msby  be  impeached  like  any  other  wit- 
ness, by  showing  his  previous  oonvietion 
of  a  felony. 


(FroTldenc 


Decided  Ha^  23^  1886.) 


EZCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  case  is  stated  by  the  court. 

Jfr. Ssbmuel  P.Colt,  At^-  &en.  ,f or  plahitlff . 

Mr.  Geo*  J.  Wea^  for  defendant. 

Per  Cariajni 

The  only  question  raised  by  the  exceptions 
is,  whether,  if  a  defendant  on  the  trial  of  an  in- 
dictment against  him  testifies  in  his  own  be- 
half, it  is  competent  for  the  State  to  introduce 
the  record  of  his  previous  conviction  of  a  felo- 
ny to  impeach  his  credibility  as  a  witness.  We ' 
think,  there  can  be  no  doubt  that  such  testimony 
is  admissible.  At  common  law,  a  person  after 
such  conviction  was  incompetent  to  testify  and, 
upon  production  of  the  record,  was  utterly  ex- 
cluded. Our  statute  modifies  the  common  law 
b^  ^viding  that  such  a  person  "Shall  be  ad- 
mitted to  testify  like  any  other  witness,  except 
that  such  convietion  or  sentence  may  be  shown 
to  effect  his  credibility."  Pub.  Stat.  R.  I., 
cap.  214,  §  88.  Under  thisproviaioD,  the  credi- 
bifit}[  of  any  ordinary  witness  who  has  been 
convicted  of  felony  can  be  impeached  by  the 
production  of  the  record  of  his  conviction.  The 
only  questitm,  therefore,  is,  whether  a  defend- 
ant in  a  criminal  or  civil  case  who  takes  the 
witness  stand  in  his  own  behalf,  is  joiviJeged 
beyond  ordinary  witnesses  from  impeachment 
in  this  manner.  We  can  see  no  reason  why 
he  should  be. 

The  enabling  provision  is  simply,  "No  re- 
spondent in  a  criminal  prosecution,  offering 
Mmself  as  a  witness,  shall  be  excluded  from 
testifyiug  because  he  is  such  respondent"  Pub. 
Stat.  R.  I.,  cap.  214,  ^89. 

We  think  that  when  he  testifies  as  a  witness 
on  his  own  offer  he  becomes  liable  to  impeach- 
ment like  any  other  witness. 

^BcepUoru  overruted. 


STATE 
c. 

Nellie  SMITH.  * 

At  the  trial  of  an  indictment  for  keeping 
a  house  of  iU>£ame  it  appeared  that  the 
defendant  ovmed  the  house,  Uv64.^i|>l^ 
as  its  mistress  and  letiffooitti^wPfHW^LC 
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lodgertt  who  used  them  for  pnrpoaes  of 

erostltution.  The  presialne  Justice 
kstructed  the  Jnry  that  the  defendant 
was  guilty  if  she  lei  her  rooma  to  pros- 
titutes for  prostitution,  or  knowingly 
permitted  tnem  to  be  used  and  re- 
sorted to  for  that  purpose,  though  the 
oceapAAts  were  merely  boarderB  or 
lodgers,  and  were  not  employed,  to  ply 
their  business,  by  her  as  mistress  of  the 
house.  Held*  no  error. 

(Provideooe  — Decided  May  SB,  186K.I 

EXCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  facts  appear  in  the  opinion. 
ifnSamnel  P.Colt,  AUy-Qen.  ,for  plaintiff. 
Mr.  Geo.  J.  West,  for  defendant. 

DurfeOt  Ch.  J. ,  delivered  the  opinion  of  the 
court. 

The  defendant  was  indicted  in  the  Court  of 
Common  Pleas  for  keeping  and  maintaining  "a 
building,  place  and  tenement  used  as  a  house 
of  ill-fame,  resorted  to  for  prostitution  and 
lewdness  *  *  «  and  for  the  habitual  resort 
of  intemperate,  idle,  dissolute,  noisy  and  dis- 
orderly persons."  On  the  trial,  the  Govern- 
ment offered  testimony  tending  to  prove  that 
dissolute  women  lodged  and  lived  at  the  house 
■  of  the  defendant  and  brought  men  with  them 
to  the  house  and  solicited  men  on  the  streets  for 
purposes  of  prostitution.  The  defendant  of- 
fered testimony  tending  to  prove  that  she  let 
her  rooma  to  lemale  lodgers  at  $3  per  week 
and  that  she  did  not  know  what  the  character 
of  the  lodgers  was  and  that  no  one  to  her  knowl- 
edge resorted  to  her  house  for  the  purposes  of 
prostitution.  The  jury  found  the  defendant 
guilty.  The  case  comes  here  on  exceptions  for 
alleged  error  in  the  charge  of  the  court  below. 

The  charge  is  reported  in  ertenao.  In  the 
course  of  it,  the  court  referred  to  testimony  of 
the  defendant  to  the  effect  that  the  house  com- 
plained of  was  her  house  and  that,  to  obtain  a 
livelihood,  she  took  a  few  boarders  and  let  her 
rooms  occasionally  ae  she  had  oppoi-tunity,  and 
instructed  the  jury  that  the  defendant  had  a 
right  to  let  her  rooms  in  a  legitimate  way;  but 
that  if  she  let  her  rooms  to  women  for  the  pur- 
poses of  prostitution,  then  she  was  as  guilty  as 
if  she  had  herself  employed  the  women  for 
those  purposes;  and  also  that  while  it  was  not 
necessary  for  the  State  to  prove  specific  acts  of 
immorality,  it  was  necessary  for  the  State  to 
sattsfythe  jury  thatsuch  acts  were  committed 
In  the  rooms  and  that  the  defendant  knew  or 
had  reason  to  know  they  were  committed  there, 
or  let  her  rooms  to  the  end  that  they  might  be 
committed  there,  or  that  she  knowingly  permit- 
ted her  house  to  be  used  for  the  habitual  resort  of 
intemperate,  idle,  dissolute,  noisy  and  disorderly 
persons.  At  the  close  of  the  charge,  the  defend- 
ant requested  the  court  to  instruct  the  jury  that 
if  they  believed  that  the  persons  who  frequented 
the  house  were  boarders  or  visitors,  the  defend- 
ant was  not  responsible.  The  court  refused  to 
grant  the  request  without  modification.  In 
making  the  modification,  the  court  used  some 
expressions  which,  disconnected  from  the  rest 
of  the  charge,  might  be  understood  to  mean 
that  the  defendant.  If  she  simply  let  her  rooms 
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to  prostitutes,  knowing  them  to  be  such,  or  if 
she  suffered  her  house  to  be  frequently  visited 
by  the  disreputable  classes  of  people  mentioned 
in  the  indictment,  might  be  convicted.  If  the 
, court  meant  to  be  so  understood,  it  was  doubt- 
less error.  It  is  not  a  crime  for  a  person  to  let 
his  rooms  to  such  women,  simply  as  he  would 
let  them  to  reputable  women,  for  quiet  and 
decent  occupation.  Neither  is  it  a  crime  for  a 
person  to  suffer  his  house  to  be  visited  by  dis- 
reputable people,  if  tliey  only  visit  it  for  inno- 
ceut  and  proper  purposes.  For  instance,  the 
keeper  of  a  restaurant  would  not  be  indictable 
for  Keeping  and  maintaining  a  building,  place 
or  tenement  used  for  the  habitual  resort  of  in- 
temperate, idle,  dissolute,  noisy  and  disorderly 
persons,  merely  because  such  persons  are  accus- 
tomed to  come  to  his  restaurant  to  get  theb" 
meals,  if  while  there  they  behave  in  a  proper 
manner.  Taking  the  language  in  connection 
with  the  rest  of  the  charge,  however,  we  think 
the  court  did  not  intend  the  broader  meaning. 
Doubtless,  what  the  court  meant  and  what  it 
was  understood  to  mean.was,  that  the  defendant 
was  guilty  if  she  let  her  rooms  to  prostitutes  for 
prostitution,  or  knowingly  permitted  them  to 
be  used  and  resorted  to  for  that  purpose,  though 
the  occupants  were  merely  boarders  or  lodgers, 
and  were  not  employed,  to  ply  their  business,  by 
her  as  mistress  of  the  bouse.  The  question  is, 
therefore,  whether  there  is  error  in  such  an  in- 
struction, and  this  is  the  question  which  was 
argued  by  the  counsel  for  the  defendant 

The  counsel,  to  show  that  there  is  error,  cites 
Reg.  V.  Stannard.  Leigh  &  Cave  (C.  C),  349, 
and  Commonwealth  v,  Ghvrchill,  136  Mass. ,  148. 
These  were  cases  in  which  the  owners  of  the 
houses  complained  of  leased  them  to  tenanta 
In  Reg.  v.  Stannard  the  owner  let  his  whole 
house  in  parts  to  women  as  weekly  tenants, 
who,  with  his  knowledge  and  assent,  used  their 
respective  rooms  for  the  purposes  of  prostitu- 
tion. The  owner,  however,  retained  no  part  <rf 
the  house  for  himself,  nor  did  hekeepakeyor 
reserve  a  right  of  entry.  The  house  was  left 
wholly  in  the  control  of  the  tenants. 

In  Gominomcealth  v.  Churchill,  the  owner 
had  given  a  written  lease  of  the  house.  The 
cases  differ  materially  from  the  case  at  lur;  tci 
in  the  case  at  bar  the  owner  continued  to  Uve  in 
her  house  as  the  mistress  of  it,  the  women  who 
occupied  her  rooms  being  merely  boarders  or 
lodgers.  She  had  power  to  eject  them,  at  any 
time,  if  they  were  using  her  rooms  for  the  pur- 

Eoses  of  prostitution.  And  see.  Pub.  Stat.  R 
,  cap.  80,  $4.*  We  think,  therefore,  that  if 
the  defendant,  while  so  living  in  her  house  and 
remiUning  the  mistress  of  It,  knew  that  her 
boarders  or  lodgers  were  using  the  nxnns  tot 
the  purposes  of  prostitution,  and  continued  to 
let  them  for  such  uses,  she  was  properly  con- 
victed of  keeping  and  maintaining  a  tenement 
used  as  a  house  of  ill-fame,  resorted  to  for  prosti- 
tution and  lewdness.    She  must  be  held  to  have 

*A8  f ollown: 

Sec.  4.   If  any  person,  belog  a  tenant  or  oocu- 

£ant  under  any  lawful  tltte.  of  any  buHdlnir  or 
mement  not  owned  by  him,  shall  use  sucb  prem- 
ises or  any  part  thereof  for  any  of  the  purpoAea 
enumerated  in  neetion  1  of  this  chapter,  sucn  use 
shall  annul  the  lease  or  other  tjtle  under  which  said 
occupant  holds  and,  without  any  actof  the  owner, 
shall  oause  the  ri^ht  of  possession  thereof  to  revert 
and  vest  In  him,  and  said  owner  may  make  imin^ 
diate  entry  thereon  without  prooesB^  law. 
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kept  her  boaae  for  that  purpose,  when,  remain- 
bw  the  mistreae  of  it,  she  let  her  rooms  to  women 
mo  her  forthe  uaeof  them  for  that  pur- 
pose, as  much  as  if,  instead  of  a  stipulated 

Srice,  they  had  paid  her  a  percentage  of  their 
licit  gains. 

-  The  other  exceptions  were  not  pressed  and 
m  overruled. 
^eeptioTit  overruled. 


Gwrge  W.  YEAW 

e. 

Edward  B.  WILIiLlMS,  Treasurer  of  Town 
of  Coventry. 

1.  On  the  concave  side  of  a  slight  curve  in 
a  highway-  were  three  posts,  the  curve 
making  tbe  middle  post  stana  out  some- 
what  beyond  the  line  of  the  other  two 
poBte.  The  horse  of » traveler  driving 
along  the  highway  was  frightened  by 
a  teun  behind,  the  traveler  was  injured 
by  a  collision  with  the  middle  post, 
and  sued  the  town  for  damages,  chai^:lng 
that  the  highway  was  left  in  a  dangerous 
state  by  the  town  authorities.  Held, 
that  whether  the  town  was  neg^ligfent 
in  allowinK  the  post  to  stand  was  a  ques- 
tion for  tfie  Jnry.  Held,  further,  that 
tbongh  there  might  have  been  ample 
room  in  the  roadway,  yet  if  the  post 
was  so  placed  with  reference  to  the  gren- 
eral  course  of  travel,  as  to  be  dan- 
■rerons,  the  town  was  liable.  Held, 
further,  that  the  Jury  should  decide 
as  to  concurring  causes  of  aeddent 
vmder  proper  iostructionB  from  tiie  court, 
which  were  presumably  given. 

3.  The  surveyor  of  highways  was  called 
as  a  witness  for  the  defense,  and  stated 
that  he  thought  t|ie  position  of  the  post 
did  not  make  it  dangerous.  In  cross-ex- 
amination he  was  asked  if  he  did  not, 
alter  the  aocident,  remove  the  post. 
Held,  that  the  question  was  adndssi- 
Ue  in  cross-examination  to  show  that  his 
conduct  was  inconsistent  with  his  ex- 
pressed opinion. 

Z.  Another  highway  surveyor  was  called 
for  the  defense  and  asked  whether,  in  his 


opinim  as  an  expertttiie  highway  was 
safe,  ccmvenient  and  in  good  repair. 
Held,  that  his  evidence  was  rightly  ex- 
cluded, the  question  of  tbe  nighway 
defoet  being  one  of  plain  fact  for  the 
jury,  not  one  of  expert  ekllL 


(Provldenoe- 


-  Decided  Mi^  16, 18S6J 


PETITION  for  a  new  trial. 
The  plaintiff  in  this  action,  while  driving 
alon^  a  highway,  was  injured  1^  his  wagon 
striking  a  post  He  brought  suit  against  the 
town  in  which  the  highway  was  situated,charg- 
ing  that  the  highway  was  dangerous  owing  to 
the  Diligence  of  the  town'autooritiss,  and  ob- 
tained a  verdict 

The  defendant  then  petitioned  for  a  new 
trial  on  the  grounds  that  tne  verdict  was  unsup- 
ported by  the  evidence,  and  that  the  presiding 
justice  erred  in  his  rulings  at  the  trial. 
Measre.  Page  ft  Owen,  for  plaintiff. 
Mr.  Dexter  B.  Potter,  for  defendant: 
TowuB  are  not  required  to  render  the  roads 
passable  for  their  entire  width;  their  duty  Is  ao- 
complished  by  making  a  sufficient  width  in  a 
smooth  condition  so  as  to  be  safe  and  conven- 
ient for  travelers.  Perkins  V.  Inhab.  of  Fayt^, 
28  Am.  Rep.,  84  <68  Me.,  152). 

The  defect  of  the  post  in  the  road,  to  which 
the  accident  is  attributed,  is  denied,  but  even 
if  it  was  a  defect,  and  the  accident  was  the 
combined  action  of  both  causes,  the  fright 
of  the  horse  and  tbe  defect,  the  plaintiff  cannot 
recover.  jlf(wr«  v.  Abbott,  83  Me.,  48;  Mar- 
hU  v.  Wonxster,  4  Gray.  895,  897,  400 ;  Moul- 
ton  V,  8ar\foTd,  61  Me.,  137;  affirmed  in  Per- 
kint  V.  Inhab.  of  fhyetie,  supra;  and,  see, 
Maeomber  v.  Taunton,  100  Mass.,  255. 

The  adniiBsioo  of  evidence  tending  to  show  a 
removal  of  the  post,  the  defect  complained  of, 
or  a  reptdr  of  the  highway,  was  erroneous. 
SweeUandy.  Tel.  Go.,  27  Iowa,  488,  458;  Oa- 
mer  v.  Burlinganie,  45  Iowa,  637;  Hudson  v. 
BaUway  Co.,  69  Iowa,  581. 

Buch  evidence  is  inadmissible,  not  only  gen- 
erally, but  for  the  reason  that  it  was  not  con> 
temporaneous  with  the  injury  complained  of 
nor  a  part  of  the  res  gesta;  Sweetland  v.  Tel. 
Co.,  3?  Iowa,  488,  468;  Crmner  v.  BarUagaims, 
40  Iowa,  637;  BoMiuonY,  S.R  Co,,  7  Gray,  93. 

Durfee,CA.  J,,  delivered  the  opinion  of  the 

court: 


'SoisM.—Whert  a  horst  it  frightened  by  a  moving 
ftrect  car  and  runs  away,  and  the  driver  Is  Injured 
\tj  collision  with  a  dangeroiu  obstructbrn  la  the 
Mrert,  the  obstructloa  fa  the  proxlBute  cause. 
CkmpbeU  v.  StlUwater.  as  Klnn.. «». 

Whether  an  Injury  BuatakuMl  in  a  particular  oaae 
waa  the  natural  and  projcimate  result  of  the  ymng 
complained  of,  te  for  the  determlnatioa  of  tbe  Jury. 
Weickv.Luider,76IU..93;  Hill  v.Winaor,118Uas8., 
»!:  Savage  v.  Chicago,  U.  &  St.  P.  B.  B.  Co.,  31 
HiaiL,  419;  Johnson  T.  Some.  Id.,  407;  Lake  v.  Milli- 
ken,«  Me„Stt;  Sholduv.  Brooklyn,  ertc.,  R.  R. 

lite  general  nileoflawle,  that  where  two  or  more . 
caons  concur  to  prodnoe  an  effect,  and  It  cannot  be 
determined  which  contributed  most  largely,  or 
wbetber  wttbout  oonourrence  the  accident  would  , 
hare  happened,  a  recovery  cannot  be  bad.  because  i 
it  cumot  be  Judicially  determined  that  tbe  damage  .1 


would  not  have  been  done  without  such  concur- 
rence. :Uartde  v.  Woroeater,  4  Oray,  SOK;  Dubuque, 
W.  A  C.  Aasoolatlon  v.  Dubuque,  80  Iowa,  16& 

Where  a  horse  took  fright  at  a  hole  In  a  culvert, 
and  by  the  oondoot  of  tbe  horse  tbe  wagon  was 
Um>wn  into  tbe  ditoh,  tbe  bole  in  tbe  culvert  must 
be  coneidered  as  the  remote  cauae.  Its  connection 
with  the  accident  being  casual  and  not  causal. 
Spauldlng  V.  Wlnslow.  74  He..  S88;  O'Brien  v.  Ho- 
Glinohy,  SS  Me.,  557. 

If  tbe  horse  by  fright  became  unmanageable,  caus- 
ing the  upeet,  It  (the  horse)  should  be  regarded  as 
the  proximate  cause.  8ee,Pcrklnav.Fayette,88He., 
IM  Pegev.  BaokBport,M  Me.,  Str,  Moulton  v.  SfuifOrd, 
61  He..  127:  Titus  v.  Northbridge.  97  Mass..  »6; 
Wright  V.  Templeton.  ISB  Maea..  49;  Nichols  v. 
,  Brunswick,  3  ClUr.,  81;  Kennedy  v.  New  Tork,  78 
j  N.  T..  865;  Hey  r.  Phlladelp.g^,^a  Piu^qgf^Qg[(. 
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Firit.  We  think  the  question  whether  the 
town  was  chargeable  with  culpable  neglect  in 
leaving  the  post  where  it  was,  before  the  plaintiff 
was  injured  by  it,  was  a  queBtlon  of  fact  for 
the  jury.  Doubtless,  a  hitching  post  nught  be 
located  near  the  traveled  part  of  the  road,  and 
Just  out  of  it,  in  a  portion  where  it  would  be 
so  unexposed  or  so  protected  that  the  town 
would  evidently  not  oe  at  fault  for  leaving  it 
there,  and  that  the  court  might  properly  so  in- 
struct the  jury.  The  case  at  bar  was  not  such 
a  case.  In  the  case  at  bar,  the  plaintiff's  testi- 
mony tended  to  show  that  the  poet  complained 
of  was  tlie  middle  one  of  mree,  and  stood 
eighteen  inches  farther  out  into  the  road  than 
the  other  two;  that  the  road  was  level  from 
fence  to  fence  except  a  shallow  gutter,  and  was 
traveled  throughout  its  width  except  where  the 
poets  were;  that  the  plaintiff  was  driving  in  the 
dark  at  night,  keeping  well  to  the  right,  i.  e. 
the  side  of  the  posts,  for  fear  of  niniung  into 
fionwthing;  that  a  team  comiDg  up  behind 
started  his  horae  quickly,  and  tbat  while  he 
was  engaged  in  reining  in  bis  horse  he  collided 
with  the  post.  The  plaintiff  testified  that  he 
had  long  been  familiar  with  the  posts,  and  had 
had  to  look  out  for  them  even  in  the  daytime. 
On  the  other  side,  testimony  was  submitted  to 
show  that  the  poets  stood  on  a  position  of  the 
highway  intended  for  and  used  as  a  sidewalk, 
at  the  edge  of  which  there  was  a  gutter  four  or 
five  inches  deep;  that  the  road  curved  a  little 
at  the  posts,  which  made  the  middle  post  ap> 
pear  to  he  further  out  than  the  other  two;  and 
that  the  wrought  or  traveled  part  of  the  road 
was  about  twenty-seven  feet  wide  at  the  posts. 
In  view  of  this  testimony,  and  ewecially  in 
view  of  the  testimony  that  the  middle  post  was 
eighteen  inches  further  out  than  the  other  two 
or  on  a  curve  where  it  would  be  more  expoaed, 
we  are  not  prepared  to  say  that  the  verdict  was 
against  the  evidence.  It  is  not  enough  that 
there  was  ample  room  for  travel  within  the 
post  if  the  post  was  so  situated  with  reference 
to  the  general  course  of  travel,  as  to  be  danger- 
ous and  require  unusual  precaution.  Siune-v.Irv- 
habitant§ofAdam$,l  Cush..448;  OAambeHain  v. 
Mnfield.  ^  N.  H..  856;  Qute^  v.  Stoekitridm, 
31  Vt. ,  861 ;  WiUep  v.  I^ttmovth,  86  N.  H. ,  806. 

Indeed,  a  post  may  be  a  dangerous  defect  even 
when  it  is  entirely  out  of  the  limits  of  the  high- 
wBy. '  Gogtwelt  v.  InhaMtani$  of  Lexington,  4 
Cu^.  807;  Warner  v.  Holyoke,  113  Mass.,  863; 
W^dmy.InhahitantmfAtV^OTortght'lOtTm.'SSi. 

In  Maeamber  v.  Oi^i  of  Taunian,  100  IbM., 
966,  cited  for  the  town,  it  did  not  ^)pear  that 
the  post,  which  caused  the  acddut,  protruded 
beyond  the  others,  or  that  there  was  anj  bend 
in  the  road,  and  the  court,  moreover,  which  sus> 
tained  the  nonsuit,  seems  to  have  been  a  good 
deal  influenced  by  a  Hassachuaetts  statute 
which  erareaslv  provided  that  in  the  towns  the 
owners  of  ad](Hmng  land,  and  in  the  ddes  the 
municipal  authorities,  mk^t  construct  side- 
walks, indicating  their  width  by  trees,  paste  or 
curbstones,  set  at  easonable  Hlaii|iifw  apart,  or 
by  a  railing  erected  thereto. 

Second.  The  defendant  contends  that  the  post 
was  only  a  concurring  cause  of  the  accident, 
the  [Mlmaiy  cause  being  the  running  of  the 
Edaintifl*s  horse,  and  that,  therefore,  the  plaintiff 
ought  not  to  have  recorered  a  verdict.  The 
qi^stiou  of  concurring  causes  was  a  question 
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for  the  Jury,  under  proper  inBtnictions  from 
the  court,  which  we  must  presume  were  gi vol 
We,  therefore,  cannot  set  the  verdict  as^  un- 
less it  is  p^pably  against  the  evidence.  We  do 
not  think  it  is  so,  ^t  does  not  appear  that  the 
person  who  came  up  behind  the  plaintifl  was 
m  any  fault,  or  ^t  the  plaintiff  was  at  fonlt 
in  his  driving,  and  the  mere  fact  that  the 

elaintiff's  horse  broke  into  a  quiet  trot,  or  even 
ito  a  run  would  not,  necessarily,  defeat  the 
plaintiff's  ri^ht  to  recover,  if  the  horae  did 
not  escape  his  control  or  started  from  it  tnly 
for  the  moment.  Stone  v.  Inhabitante  <f  Hub- 
hartMon,  100  Mass.,  40;  BaJmn  ds  Hartmil  t. 
Inhabitanta  of  Boekport,  101  Mass.,  98. 

Third.  The  surveyor  of  the  highway  was. 
called  as  a  witness  by  the  town,  and  testified  in 
behalf  of  the  town  that,  in  his  opinion,  the  sit- 
uation of  the  post  was  not  such  as  to  make  the 
highway  unsafe  or  out  of  repair.  In  cross-ex- 
amination, he  was  asked  if  he  did  not  order  the 
post  removed.  The  queatiini  was  objected  to, 
allowed,  and  exception  taken.  The  witness  an- 
swered that  he  did.  The  object,  apparaitly, 
was  to  discredit  the  witness  by  showing  that  ms 
conduct  was  inconsistent  with  his  testimony; 
for,  as  the  matter  would  be  put  to  the  jury,  if 
that  witness  honestly  thought  the  post  was  no 
defect,  whyshould  heremoveit?  Inthisview, 
we  do  not  think  the  admission  of  the  testimony 
affords  ground  for  a  new  trial;  though,  if  the 
testimony  had  been  offered  by  the  plaintiff  as 
testimony  in  chief  for  the  purpose  of  proving 
that  the  post  was  a  danrerous  defect,  we  think 
it  should  have  properly  been  excluded.  Cramer 
V.  Burlington,  46  Iowa,  627- 

Fmirth.  Another  highway  surveyor  was 
called  by  the  town  to  t^tify  as  an  expert  that, 
in  his  opinion,  the  highway  was  safe,  conven- 
ient and  in  good  repair,  at  the  place  of  the  ac 
cident  when  the  accident  occurred-  The  testi- 
mony was  objected  to  and  rejected.  We  think 
it  was  rightly  rejected-  The  question  r^atd* 
in^  the  alle^d  defect  was  not  a  (question  <^ 
science  or  expert  skill-  It  was  a  plam  question 
of  fact  for  the  Jury  to  decide,  imder  instnic- 
tions  from  the  court,  in  view  of  the  paiticnlar 
circumstances  of  the  case. 
PetiUon  ditmimd. 


Bridget  McORATH,  Admrx., 

c. 

New  York  and  New  Enghind  R  R.  CO.* 

i.  Where  the  employe  of  m,  railroad 
ccnnpany  Toluntarily  Mmmes  the  risk 
of  tae  aeeidont*  by  which  bis  Itfe  i» 
lost,  the  company  is  not  liable. 

3.  In  ^snch  case,  if  the  emplopi  Is  killed,  Ua 
death  is  attributable  to  him  owa 
fault  rather  than  to  the  company's  neg^ 
ligenoe  and  the  company  would  not  be 
liable  even  if  tiiere  "were  neellgenfle  on 
itepart. 


(Prorldenoe  ■ 
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TRESPASS  on  the  case.  Heaid     the  oonit,. 
jury  trial  being  waived. 
The  case  is  sufficiently  stated  in  the  tqpliUon. 
Mr.  Charles  E.  OorawA,  for  plaintifl. 


*l%e  deoWon  In  this 
ported  inU  B.  tn^^- 


given,  r»- 
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The  fiateipretatlon  of  the  statute 
that  c«nmoD  caniera  dudl  be  liable  fn  case  o 
the  death  of  a  person  reaulting  from  their  neg- 
figence  or  the  negligence  of  their  seirants  or 

Eta,  claimed  by  the  plaintiir,  is  the  one 
I  to  it.  In  legal  Uteratiue.  Am.  L.  Ber., 
,1888. 

A  rimilulMatute  was  so  interpreted  In  Mis- 
soori  2  Tbomp.,N^Iigence,  1004(7);  £kA«;<:s 
J.  Ptieifie  B.  R.  Oo.,  86  Mo.,  18;  (TCimnor  v. 
Cikeago.tie.,  B.  fi.  Co.,  SO  Mo.,  385;  Proetorv. 
Stnnibai,  etc.,  S.  R.  Co.,  64  Ho..  112. 

It  is  the  duty  of  a  aerrant,  acting  under  di- 
rectioiis  of  his  superior,  to  obey  the  orders  of 
such  superior,  and  in  so  doing,  in  case  of  injury, 
be  IB  not  guil^  of  contributory  n^Iigence. 

t.  Ohio  d  M,B.R.  Co.,  per  Gr«sham, 
J.,  Nov.  29,  1883. 

As  to  tlie  rule  of  damages  in  such  cases,  see, 
tSusoL  ft  Bedf.  Dam.,  sec  612. 

In  a  case  of  injury  from  the  use  of  a  hand- 
car, although  negligence  was  shown  on  the 
part  of  the  company,  the  plaintiff  was  non- 
laited.  Coon  v.  8.  <£  N.  B.  B.  Co.,  6  N.  T., 
4M ;  see,  also,  FJaneeO  t.  Bo$ton  <£  W.  B.  B. 
0>.,  4  Met..  49. 

A  man  employed  t>n  a  new  tracA  tm  which 
u)  regular  train  had  been  ran,  could  not  re- 
corer  for  injoiy  occasioned  by  the  negligence 
of  those  running  the  train.  Bddt  v.  iv.  71 
C.S.B.  Co.,  18^.  T..488. 

One  employed  in  widening  a  track.  Is  a  fel- 
knr-aerTant  with  the  brakemu.  Bee,  8  Am. 
ftEng.  R  Cas.,  94,  and  cases dted. 

Benms  in  the  employment  of  the  same  mas- 
ter, van^ieA  in  the  same  twmmon  enterprise, 
m  felww-serrants,  however  their  grades  may 
diirer.  Wright  t.  N.  T.  C.  B.  M.  Co.,  25  N. 
Y..  5«B. 

So,  a  carpenter  repairing  fences  along  the 
mad  and  injured  while  bemg  carried  without 
paying  fore,  from  (dace  to  place,  cannot  re- 
«OTer,  where  the  accident  was  caused  by  negli- 

fice  of  the  engineer.  Beater  v.  Boaton  aM. 
B.C&.,UQmy,m. 

So,  (me  brakeman  cannot  recover  from  the 
company  for  an  injury  caused  by  negligence  of 
another  brakeman.  Hayee  t.  Weetem  B.  B. 
Cbrp.,8CuBh.,  a?0. 

So,  where  the  penon  running  a  passenger 
train,  knows  the  employment  and  character  of 
a  switchman,  the  company  is  not  answerable  to 
Urn  for  an  injury  caused  by  the  carelessness  of 
mch  switchman.  Farweii  t.  Boston  db  W.  B. 
B.  Oo.  {$upra). 

Workmen  do  not  cease  to  be  workmen  be- 
came they  are  not  all  equal  in  station  or  author- 
ity. Wood.  Master  A  Secv.,  867. 

A  foreman  Is  a  fellow-serrant  of  those  he 
cootpola  or  superintends.  OnUagh&r  v.  Piper, 
88  L.  J.  C.  B.,  885;  Fatman  v.  England,  L. 
R.,  30.  B.,  88;  Beaulien  v.  Portland  C&.,48  Ne., 
aSB;Swni  v.  Vermont  Cent.B.B.Co.,S2\t.,'m. 

A  yard  master  is  a  fellow  servant  with  the 
ate  he  employs  to  assist  him.  MeClotker, 
Aimr.,  V.  I/mg  Id.  B.  B.  Co.,  84  N.  Y.,  77  ; 
■ee  wu$  to  Fuuer  t.  JeweU,  6  Am.  ft  Ene.  R 
R.  Cos.,  528:  see,  Bm  Bo$Um  A  A.  S.  B. 
a»..58N.Y.,217. 

A  servant  or  emptoyS  assumes  the  risk  of  all 
dangers  in  his  employment,  howeva  they  may 
arise.  Piitdmrg  dtA.BB.(h.Y.  Bmimesfh, 
82  Pa.,  276. 
S.L 


The  engineer  and  fireman  are  f  ellow-serrants 
with  the  road  master  who  n^I^ntly  misplaced 
a  switch  causing  injuiy  to  the  engineer  and 
fireman.  Walker.  Jutmr*.,  T.  itoifm  &  3f.  B. 
B.  Co.,  128 Mass.,  8. 

All  those  engaged  In  the  same  general  busi- 
ness, though  In  different  ^ades  and  depart- 
ments, are  fellow-servants,  each  taking  the  risk 
of  the  other's  negligence.  Vouder  v.  Bait,  dh 
0.  B.  B.  Co.,  82  lad.,  417 :  Hurd  v.  Vervumi 
Gent.  B.  R.  Co.,  82  Vt.,  478. 

Metan.  Wm.  P.  Sheflteld  and  Frank  S. 
Arnold,  for  defendant: 

A  knowledge  of  the  dangerous  character  of 
the  tool  which  an  emphj/S  uses,  is  fatal  to  bis  re- 
covery for  injury  from  its  use.  BeU  v.  Atlan- 
He  dbG.  W.  B.  B.  Co.,  Alb.  L.  J.,  Apr.  10, 
1888. 

If  on  entering  the  master's  service,  he  finds 
things  in  a  certain  state,  he  must  take  the  con- 
sequences, if  any,  of  what  may  occur  owing 
to  that  state  of  things.     8ymond»  v.  Maddox, 

16  Q.  B.,  836  ;  see,  also,  S^veer  v.  Boeton  A  M. 
R.  B.  Co.,  14Qrav,  466. 

The  public  policy  which  protects  employers 
against  the  negligence  of  eo-emptoySt  i«  tiie 
Incentive  to  all  ernptoyex'to  the  exercise  of 
greater  care.  BuuettY.  Sudton  Bit.  B.  B.  Co., 

17  N.  Y.,  1»7. 

Dnrfee,  Oh.  tr.,  delivered  the oirfnlon  of  the 

court: 

This  is  the  case  in  which  we  granted  a  new 
triail  at  a  former  term  on  the  ground  ^t  the 
verdict  was  against  the  evidence,  14  R  I.,  867. 
The  parties  have  waived  a  Jury  trial  and  now 
submit  the  case  to  us  on  the  same  evidence,  the 
purpose  of  the  plaintiff  being  to  urge  upon  us 
certain  considerations,  not  before  urged,  in  re- 
gard to  the  statute  under  which  the  action  was 
brou^t.  Gen.  Stat  R.  I.,  cap.  198.  sec.  16, 
Pub.8tat.  B.  I.,  cap.  804.  sec.  16.  The  language 
of  sec.  IS  is:  "  u  the  life  of  any  person,  beinga 
passenger  In  any  stage-coach  or  other  convey- 
ance, when  used  by  common  carriers,  or  the  life 
of  any  person,  whether  a  passenger  or  not,  in 
the  care  of  proprietors  of,  or  common  carrien 
by  means  or,  railroads  or  steamboats,  •  *  • 
shall  be  lort  by  Teasmi  of  negligence  or  careless- 
ness of  such  common  carrier,  proprietor  or  {ho- 

I>rietors,or  by  the  unfitness  or  negligence  or  care- 
essness  of  their  servants  or  agents, In  this  State, 
such  common  carriers,  proprietor  or  proprie- 
tors, shall  be  liable  to  damages,"  etc.  The 
plaintiff  invitee  our  attention  particularly  to  the 
words,  "  whether  a  passenger  or  not,"  and  con- 
tends that  the  provision  extends.  In  the  case  of 
railroad  and  steamboat  companies,  to  persons 
In  their  employ,  as  wen  as  to  persons  simplv  in 
their  "care,"  and,  consequently,  that  such  a 
company  becomes  liable  imder  the  statute,  tf 
the  life  of  one  of  its  servants  or  emphySa  Is  lost 
by  the  carelessness  of  his  fellow  servant8,though 
at  common  law  a  master  is  not  liable  to  his  serv- 
ant for  an  injury  resulting  from  the  careless- 
ness of  a  fellow-servant.  If  ne  has  used  reason- 
able care  in  selecting  his  servants.  The  question 
raised  by  the  argument  is  an  important  one  and, 
when  It  becomes  necessary  to  decide  It,  will  merit 
a  very  careful  consideration.  We  do  not  think 
It  is  necessary  to  decide  it  in  this  case.  The 
ground  on  wnicb  we  thought  the  plaintiff  was  p 
not  entitled  to  recover,  when  the  case  was  ^ 
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fore  us  on  the  motion  for  new  trial,  was  not 
that  intestate  was  a  servant  killed  hy  the  care- 
lessnesB  of  a  fellow-serrant,  but  that  he  had 
vohmtarily  assumed  the  risk  of  the  accident  by 
which  his  life  was  lost.  If  the  statute  does  ex- 
tend to  servants  as  well  as  to  passengers,  it  will 
not  be  contended  that  it  imposes  a  greater  lia- 
bility for  servants  than  for  passengers,  and  we 
are  very  clearly  of  opinion  that  a  railroad  com- 
pany would  not  be  liable  for  the  death  of  a  pas- 
senger, if  the  passenger  voluntarily  exposed 
himself  to  the  casualty  by  which  his  life  was 
lost.  In  such  a  case,  if  the  passenger  were 
kUled,  his  death  would  be  attributable  to  his 
own  6iult  rather  than  to  the  comiuuiy's  neg- 
ligence, even  If  there  were  negligence  on  the 
part  of  the  company.  The  intestate,  as  we  stated 
m  the  former  opinion,  knew  the  risk  he  was 
running  by  riding  on  the  handcar.  The  plaint- 
iff contends  that  the  intestate  was  under  the  fore- 
man and,  therefore,  it  must  be  oresumed  that  he 
rode  on  the  car  at  the  foreman'^s  command  for 
the  purpose  of  retuniing  the  car.  The  testimony 
was  that  the  intestate  was  one  of  a  gang  of  men 
who  were  employed  on  Thanksgiving  Day  to  do 
a  job  of  work,  shoveling  coal,  which  would 
take  about  half  a  day  and  have  a  full  day's  pay 
for  it.  The  men  had  finished  the  job  by  about 
11:15  o'clock  A.  M.  Soon  afterwards,  the  fore- 
man took  out  his  watch  and  said,  "  It  is  twenty 
minutes  past  eleven.  We  have  ample  time  to  get 
home  before  the  r^lar  train  leaves."  'The 
Ume  for  that  train  to  leave  was  U  ;40  A.  M.  The 
remark  was  not  a  command,  but  a  suggestion, 
apparently  put  interrogatively,  lo  ascertain  if 
the  men  wanted  to  take  the  car  without  precau- 
tions before  the  passing  of  the  reguhu-  train.  The 
men  took  the  car,  so  far  as  appears,  without 
hesitation  or  objection,  the  intestate  as  will- 
ingly as  the  others.  There  is  nothing  to  show 
that  the  fOTeman  would  have  refused  to  take  the 
proper  precautions,  t.  e.,  to  leave  a  man  with  a 
red  flag  behind  and  send  another  before,  if  the 
men  liad  wished  him  to  do  so;  but  it  would  have 
necessitated  delay  and,  according  to  the  testi- 
mony, they  were  in  a  hurry  to  get  home  for 
Thanksgiving.  DonbtlesB  the  intestate  would 
have  been  permitted  towalkif  hehadpr^erred  I 
to  do  so,  but  probably  would  have  felt  himself 
^grieved  if  he  had  not  been  permitted  to  ride, 
'The  Iiand-car  was  overtaken  and  run  into,  soon 
after  starting,  by  a  special  train,  which  came  as 
unexpectedly  to  the  foreman  as  to  the  others, 
though  both  he  and  they  knew  that  under  the 
regulations  such  a  train  might  come  upon  them 
unsignaled  and,  therefore,  that  they  ran  that 
risk  when  they  started  without  sending  out  the 
red  flags.  The  foreman  may  have  been  more  to 
blame  than  the  others  because  he  was  foreman, 
but  the  carelessness  was  common  to  all.  The 
case  is  not  similar  to  Mann  v.  Oriental  Print 
Workt,  11  li.  I.,  162;  for  there  an  empfoye  was 
suddenly  called  upon  by  his  superior  to  do  a 
dangerous  work  out  of  his  sphere,  without 
knowing  the  danger  or  how  to  guard  against  it. 
Bein^  ignorant  of  the  risk,  he  could  not,  under 
the  circumstances,  be  held  to  have  accepted  it. 
'This  case,  in  respect  of  the  principles  which 
ought  to  govern  it,  is  more  like  Kelly  v.  Silver 
Spring  Go.,  12  E.  I.,  113. 
Judgment  for  Aefevdant  for  MBt». 
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Connecticut  Mutual  Life  INSURANCE  GO. 

V. 

Charles  F.  BALDWIN,  Admr.,  et  aL 

1.  F.  tookoutalifeizuiurancepolicrpay- 
able  to  M.  and  the  children  of  F.  wlien 
the  policy  wafi  taken  out  M.  was  Ms  wife 
and  he  had  fotir  children  living  by  a 
former  wife.  Subsequeutly  a  child  was 
bom  toF.  andM.  Afterwards  F.  and  M. 
transferred  their  right,  title  and  inter- 
est in  the  policy  by  an  unsealed  instru- 
ment signed  by  them  aa  collateral  ae- 
eurity  for  a  debt  of  F.,and  the  instru- 
ment and  the  policy  were  delivered  to 
the  creditor.  No  question  was  made 
as  to  the  validity  of  the  transfer. 
3.  On  a  bill  of  interpleader  brought  by  the 
insuring  company  after  the  deaths  of 
F.  and  M.,  held. 'that  the  policy  was 
an  executed,  irrevocable,  voluntary 
settlement  in  favor  of  the  wife  and  the 
children  in  being  when  it  was  taken  out: 
That  F.  and  M.  could  pledgee  or  assign 
the  policy  to  the  extent  of  their  inter- 
ests in  it. 

3.  The  policy  being  for  $5,000,  that  one  fifth 
of  this  amount  was  due  to  the  crc»dit- 
or  and  one  fifth  to  each  of  the  four 
children.  One  of  the  four  children  hav- 
ing died  a  minor  before  F.,  that  the  one 
fif  ui  due  this  child  should  be  paid  to  hi» 
legal  representative,  if  any,  and  if  none, 
to  the  administrotor  of  F.,  the  child'a 
father,  and  next  t>f  kin. 

(Providence  Decided  July  18, 1886.) 

BILL  of  interpleader.   The  facts  are  stated 
in  the  opinion. 
Messrs.    Bosworth    ft   Cliamplin.  for 
complainant. 

Mr.  Rollin  Mathewson.  for  respondent,. 
Fifth  National  Bank: 

The  gift  of  a  life  ^licy  is  in  the  nature  of  a 
testamentary  disposition  and,  if  the  rules  for 
I  inteip>%tatlon  of  wills  appl^,  the  childxen  liv- 
ing at  the  death  of  the  insured  are  those 
meant.   Hawk.  Wills,  68;  O'Hara,  Wills,  289. 

The  wife  and  children  take  in  equal  shues. 
Q&vXd  V.  Emeraon,  99  Mass.,  164. 

Her  interest  was  a  vested  interest  from  the  is- 
suing  of  the  policy  and  assignable.  Clark  v. 
Allen.  11  R.  L,  439;  JM)t>y  v.  Libby,  87  Me., 
869;  Bvnwiffhsv.  8.  M.  L.  A.  Co..  VJ  Uaas.. 
859;  Knickerbocker  L.  Ins.  Go.  v.  WeUz,  90 
Mass.,  157;  Baker  v.  T<mng.  47  Mo.,  458. 

The  only  case  opposed  is  Eadie  v.  Stiinmon, 
36  N.  Y. ,  9,  which  has  not  been  followed  but 
is  commented  on.  See.  Bliss,  Life  Ins.,  341; 
Kerman  v.  Uouard,  28  Wis.,  108;  Baker  v. 
TouHff,  47  Mo.,  466. 

So,  there  are  cases  where  the  interest  of  the 
wife  is,  by  express  provisions,  made  contin- 
gent upon  her  surviving  her  husband.  See, 
Conn,  Mut.  L.  Int.  Co.  v.  Burroughs,  34 Conn., 
806;  L.  Ins.  Go.  v.  WeiU,  supra;  see.  alsot 
StoaUY.  Snow,  11  Allen,  334,  where  her  power 
to  assign  was  not  mentioned. 

Mr.  C.  F.  Baldwin,  for  the  other  reepond 
enta:  i 
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A  poScy  of  life  inmrance  for  the  benefit  of 
the  wife  and  chUdrea,  cannot  be  disposed  of  so 
as  to  defeat  the  interest  of  the  children.  Qovld 
V.  Emerton,  S9  Mass.,  154. 

An  assignment  of  such  policy  by  a  married 
woman,  is  defeated  by  her  death  before  pay- 
ment. Gmn.  Mut.  L.  Ins.  Co.  v.  Burroughs, 
81  Conn.,  805;  Stean\.  Snow,  11  Allen,  S34;  £. 
In».  Co.  T.  Weitz,  99  Ma«..  107. 

A  policy  made  in  Connecticut,  payable  In 
Coanecticut,  must  be  construed  under  the  laws 
of  that  State.  St.  John  v.  Am.  Mut.  L.  Ine. 
fi*.,  2  Duer,  4A9;Ruw\.  Mut.  Ben.  L.  Ing.  Co., 
23  y  Y.,  516;  Wett^m  v.  Genesee  Mut.  In*. 
Co.,  13  N.  Y.,  358;  Wright  v.  Sun  Mut.  Int. 
To.,  8  Am.  Law  Itef?.,  485;  Gen.  Stat.  Conn., 
tit  14,  ch.  11,  sec.  7. 

The  object  of  such  contracts  is  the  protection 
of  the  bimily,  and  not  the  benefit  of  the  chil- 
dren.  Ballou  V.  GiU,  50  Wis.,  618. 

The  interest  of  the  wife  is  contingent  on  her 
surviving  her  husband  and,  on  her  death,  the 
interest  of  the  cliildreo  becomes  vested.  Bliss, 
Ufe  Ins.,  845;  Saan  v.  Shoid,  U  Allen,  324, 
Vhapin  V.  Feilowet,  36  Conn. ,  182. 

The  wife's  interest  terminates  at  her  death 
before  payment.  Kerman  v.  Hmmrd,  33  Wis., 
106;  Clark  y.  AUen,  11  R.  I.,  439. 

She  cannot,  in  the  lifetime  of  her  husband, 
make  an  assinimeDt  of  such  policy.  Hadie  v. 
Simnnm,3»S.  Y..9. 

Durlbe*  Ch.  J. ,  deliTered  the  opinion  of  the 
court: 

This  is  a  bill  of  interpleader,  the  object  of 
which  is  to  ascertain  the  rights  of  the  inter- 
pleading parties  in  the  sum  of  $5,00u,  insur- 
ance money,  payable  under  a  policy  on  the  life 
of  William  S.  Fifield.  The  ^licy  was  issued 
by  the  complainuit,  a  Connecticut  Corporation, 
•muaiy  26,  1866.  The  premiums,  which  were 
to  be  paid  in  ten  years,  were  all  pud  by  Will- 
iam S.  Fifleld,  the  last  on  Januaiy  36,  1874. 
The  agreement  of  the  Company  was  as  fol- 
lows, to  wit;  "  The  said  Company  do  hereby 
promise  and  agree  to  and  with  the  said  assured, 
his  executors,  administrators  and  assigns,  well 
and  truly  to  pay  or  cause  to  be  paid,  at  the  City 
of  Hartford,  the  said  sum  Insured  to  the  said 
assured,  his  executors,  adminlstratois  and  as- 
si^B,  ninety  days  after  due  notice  and  proof  is 
^veo  of  the  deiitb  of  the  said  William  S.  Fi- 
field, for  the  benefit  of  and  payable  to  Mary  T. 
Fifield  and  the  children  of  the  said  William  S. 
Fifield,  deducting  therefrom  all  indebtedness 
for  premiunw  unpaid  at  that  date."  At  the 
time  the  policy  issued,  William  8.  Fifield  had 
iwife,  to  wit:  Mary  T.  Fifield,  named  in  the 
the  policy,  and  four  children  by  a  former  wife. 
On  March  17,  1867,  a  son  was  born  to  said 
William  8.  and  Mair  T.  Fifield.  On  March 
1. 1875,  the  said  WUliam  S.  and  Mary  T.  deliv- 
ered »aid  policy  to  the  Fifth  National  Bank, 
onder  the  following  instrument,  namely: 
"Pnridenoe,  3forch  1, 1875.  In  consideration 
of  the  «mi  of  one  dollar  to  us  In  hand  paid  and 
for  other  valuable  consideration,  we  hereby  as- 
sign and  set  over  all  our  right,  title  and  inter- 
«  in  policy  No.  42778,  m  the  Connecticut 
Kutoal  Life  Insurance  Company  of  Hartford, 
to  A.  G.  Stillwell,  Cashier  of  the  Fifth  Nation- 
al Bank  of  Providence.  R.  I."  The  instrument 
wuiigned  by  William  8.  and  Mary  T.,  but 

K.I. 


was  not  under  seal.  The  instrument  and  policy 
were  delivered  as  collateral  security  for  an  in- 
debtedness of  about  ^,000  from  ^  illiam  S.  to 
the  Bank,  by  promissory  notes,  which  were 
subsequently  paid  in  part  by  said  William  S. 
No  consideration  moved  to  the  separate  estate 
of  Maiy  T.  One  of  the  older  children  died  July 
S3, 1877.  Mary  T.  died  intestate  in  August, 
1884.   WUllam  8.  died  October  18, 1884. 

No  question  is  made  in  regard  to  the  validity 
of  the  contract.  The  principal  question  is, 
whether  the  Bank  is  entitled  to  all  or  any  part 
of  the  insurance  money.  We  see  no  reason 
why  it  was  not  competent  for  William  8.  and 
Mary  T.  to  pledge  or  assign  the  policy  to  the 
extent  of  tneir  interesUln  it  (see,  Clark  v. 
Alien,  11  B.  I.,  489);  nor  why  such  pledge 
was  not  effected  by  the  delivery  of  the  policy 
and  instrument,  however  it  might  have  been 
if  only  the  instrument  had  been  delivered. 
The  question  then  is:  did  the  pledgeors  have  any 
interest  which  passed  by  the  pledge,  and  if  so, 
what?  On  the  one  hand,  the  contention  is  that 
the  entire  policy  passed,  and  if  not,  the  inter- 
est of  Maiy  T.  at  least.  On  the  other  hand, 
the  claim  is  that  only  the  interest  of  Slary  T. 
could  have  passed  in  any  event,  but  that,  she 
having  died  before  the  assured,  notliing  passed, 
her  interest  being  contingwt  on  her  surviving 
him. 

In  support  of  the  latter  position  the  case  of 
the  Conn.  Mu.  Life  Im.  (fo.  v.  Burroughs,  84 
Conn.,  805,  is  cited.  But  there  the  policy  was, 
by  its  terms,  payable  to  the  wife,  or,  if  she  died 
before  the  insured,  to  her  children.  The  inter- 
est was  cleariy  contingent.  The  policy  here 
contained  no  words  of  contingency.  It  is  ar- 
gued that  it  necessarily  imports  continjjency 
because  it  was  intended  as  a  family  provision. 
We  do  not  think  that  is  clear.  The  child  that 
died  might  have  died  having  children,  In  which 
event  it  could  not  have  been  intended  that  the 
surviving  children  of  the  assured  should  take 
all,  to  their  exclusiou.  The  policy  was  ex- 
pressed to  be  for  the  benefit  of  "  >laiT  T.  Fi- 
field and  my  children."  If  the  policy  had  been 
expressed  to  be  for  the  benefit  of  "  Mary  T. 
Fifield  and  my  four  children,"  we  think  there 
can  hardly  be  a  doubt  that  Mary  T.  and  the 
four  children  would  have  taken  each  a  vested 
fifth,  payable  at  the  death  of  the  assured.  It 
is  said,  in  May  on  Insurance,  "  If  the  policy, 
when  issued,  expressly  designates  a  person  as 
entitled  to  receive  the  insurance  money,  such 
designation  is  conclusive,  unless  some  question 
arises  as  to  the  rights  of  the  creditors  of  the 
person  who  paid  the  premium  and  procured  the 
insurance."    May,  Ins.,  g  817. 

It  has  been  said  of  a  policy  similar  to  the 
policy  here,  that  the  taking  of  it  "  Was  in  the 
nature  of  an  irrevocable  and  executed  volun- 
tary settlement  upon  the  wife  and  children." 
Bicker  v.  Charter  Oak  L^felnM.  Co.,  27  Minn., 
193,  196. 

We  think  this  is  sound  law.  It  follows,  it 
seems  to  us,  that  the  policy,  when  issued,  vest- 
ed in  the  wife  and  children  then  in  being,  the 
$5,000,  to  be  paid  at  the  death  of  the  assured; 
i.  e.,  $1,000  to  each  of  them.  This  construction 
is  open  to  the  objection  that  it  excludes  the  af- 
ter bom  child.  Possibly,  if  the  policy  had  been 
expressed  to  be  for  the  benefit  of  the  children 
only,  the  doctrine  in  respect  of  testamentary 
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T)eque8t6  to  children  payable  infuHro,  namely: 
that  the  bequests  are  parable  to  them  as  a 
class,  and  that  the  class  will  open  to  let  in  after- 
born  children  to  participate  in  the  bequests.  2 
Jarman,  Wills,  5th  Am.  ed.,  704,  and  n.  11. 
But  even  if  this  doctrine  <tf  the  law  of  wills  can 
ever  be  applied  to  this  sort^Of  family  provlrion, 
we  are  not  prepared  to  apply  It  here;  for  here 
the  beneficiaries  are  not  a  single  class,  tiie  chil- 
dren only,  but  the  wife  and  the  children,  and 
the  children,  for  anything  we  can  see,  were  in- 
tended to  tal^  pa/ri  passu  with  the  wtfe.  Con- 
struing the  policy,  Uien,  as  an  executed  and  ir- 
revocable voluntary  settlement  for  the  benefit 
of  Sbuy  T.  FtSeld  and  the  children  in  being 
when  it  was  Issued,  the  question  of  what  inter- 
est paMed  to  the  bank,  as  pledgee,  is  easily 
answered.  The  l»uik,  as  pledgee,  is  entitled  to 
and  only  to  the  share  of  Mary  T.  Fifleld,  one 
fifth  of  the  insurance  money;  the  other  four 
fifths  being  distributable  as  follows,  to  wit:  one 
fifth  to  each  of  the  three  surviving  children  and 
the  remaining  fifth  to  the  legal  representative 
of  the  deceased  child,  if  he  has  any  legal  repre- 
sentstiTe;  but  if,  on  account  of  his  having  died 
a  minor,  he  has  no  legal  representative,  then  to 
the  administrator  on  the  estate  of  William  S. 
Flfield,  his  father,  and  next  of  kin.  And  see, 
Fotter  V.  GiU,  80  Wis.,  608;  Baker  v.  Toung, 
Al  Mo.,  468. 


Mary  WHTTTIER 
Isaac  P.  COLLINa. 

1.  A.  recovered  Judgfment  in  assumpsit 
against  B  for  money  loaned.  A  after- 
wards brought  GMe  against  B  for  al- 
leflred  frmmnleni  muA  fiUse  atate- 
menta,  made  to  obtain  the  loan.  B 
pleaded  in  bar,  the  judgment  against 
nlm  in  assumpsit.  Held,  that  the  plea 
WM  not  i^oo;  that  the  value  of  the 
judgment  in  assumpsit  was  to  be  con- 
sidered as  pro  tarUxt  reduelnv  the 
damagea  recoTerable,  in  the  actfon  on 
^e  case. 

:8.  Totheaet!<nionth«caae,B  also  plead- 
ed in  bar  that  he  had,  after  the  judg- 
ment in  assumpsit,  taken  the  poor 
debtor's  oath,  which  was  administered 
notwithstanding  A^s  objection  of  the  al- 
lea^  fraudulent  and  false  statements. 
At  the  trial,  the  presiding  justice  ex- 
cluded the  evidence  offered  to  sustain 
this  plea.  On  petition  for  a  new  trial: 
held,  that  as  the  evidence  was  not  set 
out  in  the  record,  the  court,  not 
knowing  what  the  evidence  was.  must 
assume  It  to  have  been  rig'htly  ex- 
cluded. 

9.  ^ery.  Whether  the  allowance  or  the 
refliaal  of  a  poor  debtor's  oath  has  any 
effect  as  a  JudcBaent  estoppel,  bey<ma 
the  effect  giv^  by  the  statute. 

(Pro videuce— Decided  JulyA  1885.) 

DEFENDANT'S  petition  for  a  new  trial. 
The  case  ai^)eais  In  the  opinion. 

-40 


Mr.  WarrenR.  Perce,  forplafnttff; 

An  unsatisfied  judgment  obtained  by  plaint- 
iff against  defendant  In  astumjmtom  a  contract 
is  not  a  bar  to  a  subsequent  action  for  deceit 
practiced  by  defendant  in  procuring  said  con- 
tract i  Hill.,  Torts,  4  n. ;  Warner  \.  De  Baun, 
IE.  D.  Smith,  381. 

Where  a  party  discovers  for  the  first  time, 
after  execution  returned  unsat^ed.  that  the 
Judgment  obtained  by  him  was  utterly  worth- 
less, he  is  entitled  to  a  tort  action  for  the  fraud 
peipetrated  on  him,  in  procuring  the  loan  on 
which  judgment  was  awarded.  Whitney  v. 
AUaire,  1  N.  Y.,805;  Kerr,  Fraud  &  M.,  880; 
Whitney  y.  AUaire,  4  Denio,  654;  Serrin  v.  LOh 
6«y,  86  Me. ,  860,  857;        v.  Bretser,  48  Dl. ,  85. 

The  judgment  in  the  action  of  contract  does 
not  by  merger  extinguish  the  fraud  by  whidi 
the  debt  was  created.  Toung  y.  Orau,  14  R.  I., 
840;  Preem.  Judg.,  344. 

The  fraud  is  not  waived,  by'  simply  recov- 
ery of  judgment.  Toung  v.i  Orau  {tupra), 
and  cases  cited.  Broom,  Leg.  Max.,  888. 

Mem$.  ColwellA  Barney,  fordefendant. 

Durfee.  Oh.  J.,  delivered  the  opinion  of  the 
court; 

Two  questions  are  raised  by  the  petition.  The 
first  is  this:  the  plaintiff  lends  the  defendant 
money  on  the  faith  of  the  defendant's  rei»e- 
sentetuon  that  he  has  property.  The  defend- 
Kai  failing  to  repay  the  money  when  due,  the 
plaintiff  sues  him  for  it  in  amtmpmt  and  re- 
covers judgment  which  remains  unsatisfied. 
The  pluntm!  afterwards  sues  the  defendant  in 
case,  for  deceit  on  account  of  the  representa- 
tion, alleging  it  to  have  been  false  and  fraudu- 
lent. The  defendant  pleads  the  judgment  in 
atmmpHt  in  bar  of  the  action.  Is  the  plea  goodt 
We  think  it  is  not.  The  two  actions  are  neither 
identical  nor  inconslBtent.  The  plaintiff,  when 
be  sues  in  asiumpsit,  afflnns  the  contract  and 
sues  to  recover  for  a  breach  of  it.  The  plaint- 
iff, when  he  sues  in  case  for  deceit,  also  affirms 
the  contract  and  sues  for  damages  for  the  fraud 
by  which  he  was  led  to  enter  Into  it  The  case 
is  clearly  distingui^ble  from  the  case  when  A 
sells  goods  to  B,lDeing  induced  to  sell  them  by  B's 
false  and  fraudulent  representation  that  he  has 
property  and,  suing  B  for  the  ^ce,  recovers 
judgment  therefor  and  then  sues  B  in  trover  for 
the  conversion  of  the^goods.  Here  the  two  ac- 
tions are  inconsistent;  for  A  when  he  sues  B  in 
amimpsit  affirms  the  contract  and  treats  B  as  the 

gurctiaser;  whereas,  when  be  sues  B  In  trover 
e  is  obliged  to  disaffirm  the  contract,  claiming 
Uiat  the  goods  were  not  sold  but  fraudulenUv 
obtained,  the  sale  being  void,  and  that  he  u 
still  the  owner;  and  this,  after  he  has  prosecuted 
the  contract  to  judgment,  the  law  will  not  per- 
mit him  to  do,  because  the  judgment  in  a*- 
eumpnt  conclusively  affirms  the  title  of  B.  In 
the  case  at  bar,  if  the  false  representation  in- 
stead of  having  been  made  by  the  defendant, 
had  been  made  by  a  third  person,  the  unsatis- 
fied judgment  against  the  defendant  would  ev- 
idently not  bar  an  action  on  the  case  for  deceit 
against  such  third  person.  But  we  can  see  no 
difference  in  principle  between  such  a  case  and 
a  case  in  which  the  false  representation  is  made 
tor  the  defen^t  himself .  WanterY.  DeBaun, 
1  E.  D.  Smith,  261.  ^^^^,^1^ 
TheplaiBtifl[:lnt8Bctli>M,U]t>^^Me,  would 
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not  necennrily  be  entitled  to  recover  the  full 
raloe  of  the  goods  sold  or  money  lent,  but  it 
would  be  the  duty  of  the  jury,  iu  assessing  the 
duiuges,  to  consider  the  value  of  the  Judgment 
in  atwmjmt,  and  if  the  judgment  were  thought 
to  have  any  value,  to  reduce  the  anooiioment  ac- 
Gordnigly. 

The  second  question  arises  under  a  special 
plea  IB  bar  pleaded  bv  the  defendant,  which 
sets  up  that  the  defenoant,  after  the  Judgment 
in  attampat,  applied  to  take  the  poor  debtor's 
oath;  that  the  plaintiff,  being  cited,  appeared 
and  opposed  the  application,  alleging,  among 
other  objections,  the  making  of  the  representa- 
tenas  aforesaid;  that  issue  was  joined  on  said 
alk^tion;  that  the  magistrate,  after  full  hear- 
iog,  decided  said  alleeaticm  in  favor  of  the  de- 
fendant wd  allowed  nlm  to  take  the  oath ,  etc. , 
"m  by  the  record,  etc.,  more  fully  appears." 
The  plaintiff  replied  nul  tiel  record.  The  de- 
fendant in  his  petition  asks  for  a  new  trial  be- 
ouiae  the  court  erred  in  excluding  the  evidence 
offered  by  the  defendant  tmder  said  plea.  The 
petidon  is  accompanied  by  an  »reed  statement 

facta  which  sets  forth  Chat  tSe  defendant  of- 
fend evidence  in  support  of  the  allegations  of 
flud  pka  and  of  the  decision  of  the  magistrate, 
wbidi  was  excluded;  but  neither  the  petition 
nor  the  statement  shows  what  the  evidence  was 
which  was  offered.  We  doubt  whether  an  al- 
lowance or  a  refusal  to  allow  the  ttUdng  of  Hbe 
poor  debtor's  oath  is  a  judgment,  entitled  to  ef- 
fect as  such  by  way  of  estoppel,  beyond  the  ef- 
fect which  the  statute  gives;  but  if  so,  we  still 
think  the  defendant  does  not  show  that  he  is 
entitled  to  a  new  trial,  for  we  cannot,  without 
knowing  what  the  evidence  was,  which  was 
offered,  decide  that  it  was  improperly  rejected. 
We  must  presume  that  the  court  decided  cor- 
until  the  contrary  appeus. 

We  do  not  think  Oie  d^endant  is  entitled  to 
anewtrial  on  the  other  grounds  assigned, 

PetUion  ^taiaaed. 


David  WEAVEB,  Gom^inant, 

Perry  ABNOLD. 

1.  A  lot  of  iMd  in  Providence  was  devised 
to  A  for  life,  remainder  to  B  and  G 
in  fee.  Pending  the  life  estate,  B  mort- 
gaged his  interest  to  D.  While  the  title 
remained  thus,  the  collector  of  tuea 
leried  OB  the  lot  and  after  adTertiae- 
MDt  sold  the  right,  title  and  interest 
4rf  A,  B  and  C  in  and  to  an  undi- 
vided seven  eighths  part,  and  snbse- 
quentlT'  for  another  tax  levied  again 
and  after  advertisement,  sold  the  r&ht, 
title  and  interest  of  A,  B  and  C  in  ana  to 
three  undivided  eighth  parts.  No  notice 


of  the  sales  was  fflven  by  the  collector 
to  D,  and  D  was  the  purchaser  at  both 
sales.  Held,  under  the  provisions  of  Pub. 
Stat.,  R.I.,  cap.  42,  §g4,6,and  cap.  44,§g  8, 
10, 13,  that  the  sales  were  void.  As  to 
annual  taxes  the  estate  of  the  life  tenant 
is  first  liable.  As  to  both  tax  levies  the 
effect  of  the  course  pursued  was  to 
throw  a  disproportionate  chaive  on  A 
and  C  and  to  relieve  pro  tanto  B  and  D, 
thus  sellings  one  awn's  estates  for 
another's  taxes. 
2.  C  filed  a  bill  in  equity  against  D  to  ob- 
tain a  reconveyance.  Held^  that  the 
blU  conldnotDe  sustained.  Bqnity 
will  not  interfere  to  remove  a  dona 
upon  title  in  favor  of  a  party  out  of 
possession,  claiming  under  a  legal  title 
against  one  who  is  iu  possession  nn- 
der  the  written  title  which  makes  the 
cloud.   The  remedy  at  lav  is  sufficient. 


(Kent 


BILL  IN  EQUITT  for  a  reMmveyance  of 
realty  and  the  removal  of  a  cloud  upon 
title,  on  demurrer  to  the  bill. 
The  facts  appear  in  the  opinion. 
Meatrs.  Wilson  ft  Jenekes,  for  phtintiff. 
Mr.  BenJ.  N.  Lapham,  for  defendant : 
If  taxes  are  illegally  assessed  or  the  sale 
therefor  is  ill^l,  the  remedy  is  at  law,  and 
no  relief  can  Iw  awarded  in  equity.    Qreene  v. 
Jf«m/(mi,4B.I.,8I8;  5.   C,  5  R.  L,  472; 
Sherman  v.  Seward,  10  R.  I.,  469;  Sherman  v. 
Benford,  10  R.   I.,  559;  People's  Sav.  Bk. 
V.  Tripp,  18  R  L,  621:  8t.  Mar^»  Church  v. 
Tripp,  14  R.  I.,  807;  Stcan  Fi/int  Oemeterifv. 
Tripp,  14  R.  I.,  199. 

The  tax  was  assessed,  as  It  l^ially  might  be. 
Pub.  Stat.,  121,  sec,  7. 

The  estate  could  be  l^ally  sold  for  its  non- 
payment. Id.,  128,  sec.  12. 

The  notice  required  by  statute  was  given, 
id.,  121,  sec.  7. 

The  tax  was  assessed  directly  on  the  estate 
itself,  without  regard  to  owners.  City  Ord., 
p.  184.  sees.  4r«. 

]>nrfoe*  C%.  J.,  delivered  the  opinicm  of 

the  court: 

This  is  a  suit  in  equity  to  vacate  a  tax  title 
which  the  defendant  claims  to  have  acquired 
in  a  lot  of  land  in  the  City  of  Providence.  The 
case  set  forth  in  the  bill,  which  is  demurred 
to,  is  as  follows,  to  wit:  the  land  formerly  be- 
longed to  one  Solomon  Arnold,  who  died  in 
1871,  leaving  a  wiU  by  which  he  devised  it  for 
life  to  his  widow.  Phoebe  Arnold,  and  after  her 
in  fee  simple  in  remainder  to  the  complainant 
and  one  Olin  S.  Aldrich.  Phoebe  Am(dd, 
after  the  death  of  Solomon,  had  used  and  en- 
Joyed  the  land  until  her  death,  March  10, 1884. 


NoTB.— .<1  coitrt  of  equUy  has  JurtodictlOD  to  re- 
more  a  cloud  on  title,  at  the  suit  of  an  owner  of  real 
Mtate  In  poesosBion,  asalnst  the  htdder  of  a  tax  title 
vho  rctusM  to  proaecnte  the  same.  StaarplelKb  v. 
Sortam,  1  Pllpp.,  <72. 

ItisUie  Intention  of  statutes.  In  providing  this 
mnedT.  to  give  the  person  Id  pooBcaslon  of  land, 
Ibe  power  to  Imrtttute  a  salt.  In  a  case  proper  for  the 
conrtderatlon  of  the  court,  agalnat  any  person  set- 
R.  K.B.,  V.I. 


ting  up  a  claim  to  tbo  land,  to  settle  the  queetlon  of 
title ;  althougb  no  attempt  by  such  person  be  made 
to  disturb  the  one  In  poBseaBlon.  Hart  v.  Anlth,  44 
Wis.,  280;  Haztm  v.  Ayree,  28  Wis.,  VUt;  Clark  v. 
Drake,  8  Pin.,  XK:  Pier  v.  Fond  T>u  Iag,  88  Wis., 
470 :  see,  Hlddleton  Sav.  Bk.  v.  Baoharaeh,  4«  Conn., 
618;  Cowles  v.  WoodrufT,  6  Conn.,  tt^  Frlnk  v. 
Branch,  16  Conn..  2flD:^^g^.^J^lg^^e 


46&;  see,  2  Desty,  Tax., 
9 
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OUii  S.  Aldricb  mortgaged  hU  ioterest  prior ; 
to  1878,  to  the  amount  of  $2,100,  to  the  de- 
fendant by  five  different  mortgages  which 
were  all  duly  recorded.  After  the  death  of 
Solomon  Arnold  the  annual  taxes  on  the  lot 
were  assessed  to  "Solomon  Arnold,  Phoebe 
Arnold,  executrix,"  and  previously  to  1880 
had  be^  paid  by  her.  In  1880,  a  sewer  tax 
and  the  usual  annual  tax  were  assessed  on  the 
lot  and  were  allowed  to  remain  unpaid.  On 
the  last  day  of  March,  1881,  the  collector  of 
taxes,  on  account  of  Uie  non-payment  of  the 
sewer  tax,  after  advertisement  and  notices  to 
Phoebe  Arnold,  Oliu  8.  Aldrich  and  David 
Weaver  the  complainant,  sold  at  public  auc- 
tion "all  the  rieht,  title  and  interest  of  the 
said  Phcebe  Arnold,  Olin  S.  Aldricb  and  David 
Weaver  in  and  to  an  undivided  seven  eighths 
part"  of  said  lot  to  the  defendant  for  $195.21, 
Iwing  the  amount  of  sewer  tax  with  interest 
and  expenses,  and  afterwards,  April  6, 1861, 
gave  the  defendant  a  deed  purporting  to  con- 
vey the  estate  sold  to  him  in  fee  simpk,  Ajid 
on  June  16, 1881,  the  collector  of  taxes,  on  ac- 
count of  the  non-payment  of  the  annual  tax, 
after  advertisement  and  notices,  sold  at  public 
auction  "all  the  right,  title  and  interest  of  the 
said  Phcclte  Arnold,  David  Weaver  and  Olin 
S.  Aldricb,  in  and  to  three  undivided  eighths 

ert,"  of  said  lot  to  the  defendant  for|^.67, 
ing  the  amount  of  the  tax  with  interest  and 
expenses,  and  afterwards,  June  18,  1881,  gave 
the  defendant  a  deed  purporting  to  convey  tlie 
estate  sold  to  him  in  fee  simple.  At  the  time 
of  these  sales,  the  complainant  was  living,  in 
sickness  and  extreme  poverty,  in  Wyndham, 
Connecticut,  having  removed  from  the  City  of 
Providence,  where  he  had  previously  lived,  in 
1880,  and  he  received  no  notice  of  the  sale, 
though  it  is  not  alleged  tliat  notices  were  not 
mailed  to  him  as  required  by  the  statute.  The 
defendant  is  now  in  possession  of  the  land, 
claiming  it  under  the  tax  titles,  and  denying 
that  the  complainant  has  any  right  therein, 
though  the  complainant  has  offered  to  re- 
imburse him  for  the  sums  paid  by  him  for 
taxes,  as  aforesaid,  or  for  his  equitable  portion 
thereof,  and  to  pav  any  other  legal  charges  on 
the  estate  incurrea  by  him. 

The  first  p-ound  on  which  the  complainant 
asks  relief  is,  that  the  sales  were  illegal  and 
void.  The  statute  in  regard  to  the  assessment 
of  the  usual  annual  taxes  provides,  "Taxes  on 
real  estate  aball  be  assessed  to  the  owners."  *  *  * 
"Estates  in  possession  of  a  tenant  for  life  may 
be  taxed  to  the  tenant  for  life,  who,  for  the 
purposes  of  taxation,  eball  be  deemed  the 
owner."  Gen.  Stat.  R.  I.,  cap.  89,  4,  6; 
Pub.  Stat.  R.  I.,  cap.  42,  g§  4,  6.  Tbe statute 
in  regard  to  the  collection  of  such  taxes  by 
sale,  provides,  "In  case  of  a  life  estate,  the  in- 
terest of  the  tenants  for  life  shall  first  be  liable 
for  the  taxes."  Oen.  Stat.  R.  I.,  t»p.  41,  %  8; 
Pub.  Stat  R.  I.,  cap.  44.,  §8.  The  statute 
authorizing  assessments  for  sewers  in  the  City 
of  Providence,  provides  that  tlie  assessments 
"Shall  be  collected  as  the  ordinary  taxes  of 
the  city  are  coliectcd."'  The  complainant  con- 
tends that  in  pursuance  of  these  provisions  the 

1.— Pub.  Lave  R.  I.,  cap.  318,  6,  of  Marcb  28, 1878, 
"An  Act  Estnblisblnir  a  Board  of  Public  Works  in 
the  City  of  Providence," 
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j  interest  of  the  life  tenant  ought  to  have  been 
first  sold  for  the  satisfaction  of  the  taxes,  the 
interest  of  tbe  remainder  men  being  lUble 
oohr  in  case  of  a  deficiency." 

We  think  there  can  be  no  question  but  that 
the  complainant's  claim  is  correct  in  regard  to 
the  ordinary  taxes.  The  provisions  recited 
clearly  show  that  it  is  the  intention  of  the  Gen- 
eral Assembly  that  the  life  tenant,  who  enjo^ 
the  use  or  income  of  the  land,  ^aU  pay  the 
taxes  on  it  during  the  continuance  of  bis  estate, 
and  that  if  be  neglects  to  pay  them,  his  life 
estate  shall  be  sold  for  th^r  payment  before 
any  resort  is  had  to  the  reversion  or  remainder. 
Tbe  pTOviaioQ  in  regard  to  the  sale  is  not  di- 
rectory merely,  but  imperative,  being  mani- 
festly intended  for  the  benefit  of  the  reversion- 
ers or  remainder  men  and,  therefore,  if  itl)c 
disregarded,  the  reversioners  or  remainder 
men  have  a  right  to  insiBt  that  as  to  them  the 
sale  ia  illegal  and  void.  It  Is  not  so  clear, 
however,  in  regard  to  the  sewer  tax.  that  tbe 
life  estate  must  first  be  sold;  for  there  is  no 
provision  that  sewer  taxes  shall  he  assessed  to 
the  life  tenants,  the  direction  being  that  the 
assessments  shall  be  on  the  estates  themselves 
at  tbe  rate  of  sixty  cents  for  each  front  foot 
and  one  cent  for  each  square  foot,  extendiog 
back  not  exceeding  one  hundred  and  filf  ty  feet. 
It  mav  be  argued  that,  inasmuch  as  tbe  assess- 
ment 18  for  a  permanent  benefit,  it  cannot  have 
been  intended  that  it  should  fall  primarily 
on  the  life  tenant.  We  do  not  find  it  necessary, 
however,  to  decide  this  point;  for  if  the  life 
estate  is  not  to  be  sold  first,  then  the  sale  is  to  be 
according  to  the  general  provisions  whi(^  we 
think  was  not  dmy  oluerved  in  the  case  at  bar. 
The  general  provision  is  that  "In  ail  cases 
when  any  parcel  of  real  estate  is  liable  for  pay- 
ment of  taxes,  so  much  thereof  as  is  necessafv 
to  pay  tbe  tax,  interest,  cost  and  expenses  dial) 
be  sold  by  tbe  collector,"  etc.,  in  the  manner 
there  prescribed.  Gen.  Stat.  R.  I.,  cap.  41,  g 
10;  Pub.  Stat.,  R.  I.,  cap.  44,  S 10.  It  will  be 
observed  that  what  is  authmized  to  be  sold  is 
BO  much  of  any  parcel  of  real  estate,  liable  for 
payment  of  taxes,  as  is  necessary  to  pay  the 
taxes,  etc.  Under  this  authority,  the  collector 
might,  if  be  had  given  notice  to  the  defendant 
as  mortgagee  as  provided  by  ^  12,'  have  sold 
so  much  of  the  entire  estate,  including  the 
mortgagee's  interest,  as  was  necessary  to  pay 
the  tax  and  assessment.  If  he  had  so  sold,  the 
burden  would  have  fallen  proportionately  on 
all  interests,  and  the  sale  without  doubt  would 
have  been  valid.  He  did  not  so  sell,  but  ad- 
vertised to  sell  only  the  right,  title  and  interest 
of  Phoebe  Arnold,  Olin  8.  Aldrich  and  the 
complainant,  and  sold  at  the  two  sales  their 
entire  right,  title  and  interest  only,  the  mort- 

gagee's  Interest  remainmg  intact.  Now  we 
ave  seen  that  the  mortgages,  which  were  duly 
recorded,  covered  only  tbe  tmdivided  moWty  in 
remainder  of  Olin  S.  Aldricb.  Manifestly, 

2.  Ab  follows :  Pub.  StaL  B.  I.,  cap.  44,  •  12. 
"  Id  case  tbe  collector  sball  advertlae  for  sale  anj- 
property,  real,  personal  or  mixed,  in  wbiob  any 
person  other  than  tbe  person  to  whom  ihe  tax  u 
assessed  baa  an  interest,  be  shall,  provided  the  in- 
terest of  such  other  person  appears  upon  the  rec- 
ords of  the  town,  leave  a  copy  of  tiie  notice  of  such 
sale  at  the  last  and  usual  place  of  abode,  or  per- 
sonally with  Buob  other  porBoa.lf  wltblnthls  Bwa, 
twenty  days  prior  to  tlie  timed)!  such  ■ale.*' 

Digitized  bykjOOglC 


1885. 


Pawtuckbt  v.  Ballou. 


181 


therefore,  If  this  moiety  was  no  more  than 
mfflcieot  to  pay  the  mortgages,  the  effect  of 
the  rale  if  sustained  was  to  throw  the  hurden 
of  the  entire  tax  upon  the  interests  of  Fhcebe 
Arnold  and  the  complainant.  And  if  this 
moie^  was  more  than  sufficient,  nereithelesa, 
the  effect  was  to  charge  the  other  interests  dia- 
proportiraiatelT  and  pre  tanto  to  exonerate 
nkl  moiety  of  a  part  at  least  of  its  proper  share 
d  the  burden.  In  other  words,  the  effect  was 
to  sell  one  man's  estate  to  pay  more  or  less  of 
saotber  man's  taxes.  We  do  not  think  the 
■tstnte  autbozizes  this,  ortiiat  It  would  be  con- 
■tttatioaal  if  tt  did  authorize  it.  The  statute  in 
KctioD  10  as  we  construe  it,  authorizes  sales  for 
taxes  subject  to  two  limitations,  namely:  ftrtt, 
that  the  only  estate  which  is  liable  'for  the 
taxes  shall  be  sold:  and  aecond,  that  only  so 
macb  thereof  shall  be  sold  as  Is  necessary  to 
pay  the  taxes  for  which  it  is  liable.  We  think, 
therefore,  the  collector  exceeded  his  authority 
wbea  be  adapted  a  mode  of  sale  br  which,  in 
cmseqaence  of  its  exemption  of  the  mort- 
gagee's Interest,  the  complainant's  estate  was 
tm  tar  more  than  its  own  taxes.  The  injury 
to  the  complainant  is  patent.  It  is  impossible 
to  say  that  if  the  mor^gee's  interest  had  been  ] 
Encluded,  it  would  have  been  necessary  to  sell ' 
his  entire  estate.  Indeed,  it  is  scarcely  con- 
ceivable that  in  such  a  sale  such  a  result  would 
luve  occurred,  if  there  had  been  other  bidders 
than  the  defendant,  without  collusion.  Our 
concluBion  is  that  the  sales  and  consequently 
the  conveyances  under  the  sales  were,  as 
against  the  complainant,  illegal  and  void. 

The  complainant  contends  that,  notwith- 
■tanding  the  invalidity  of  the  sales,  the  con- 
TCTanoes  under  the  sabs  create  a  doud  upon 
the  estate  whi<^  he  is  entitled  to  have  removed. 
The  defendant,  on  the  other  hand,  contends 
that  if  the  sales  and  mnvevances  were  void, 
the  complainant  has  an  adequate  remedy  at 
law  and  cannot  maintain  bis  suit.  We  think 
the  defendant  is  right.  We  think  it  is  well 
se^ed  that  a  coart  of  equity  will  not  entertain 
a  suit  for  the  removal  of  a  cloud  in  favor  of  a 
parly  oat  of  possesmon  claiming  under  a  leml 
tide  against  a  party  in  poasexnon  under  the 
deed  or  other  written  or  record  titie  which  Is 
nqjpoaed  to  constitute  the  cloud.  1^  such  a 
case  there  is  no  neceedty  for  the  exercise  of 
the  egtiitable  jurisdiction,  as  the  validity  of 
the  disputed  title  can  be  determined  at  law. 
Appermm  v.  Ford,  SS  Ark.,  746,  766,  and  cases 
there  cited;  Orton  v.  Smith,  18  How.,  368, 
[Book  XV.  Law.  ed.,  898];  £krnngtoH  v.  Will- 
iam, 81  Tex. ,  448;  Clark  v.  Cmenant  Mitt.  Life 
/iu.C0.,62Mo.,372:  Ga^v.Sehmidt,  104111., 
106;  Oouldv.  Sternburg.im  111,448;  PoUey. 
PendUUm,  81  Md.,  118,  134. 

The  defendant  here  is  in  possession  keeping 
the  complainant  out,  and  there  is,  therefore, 
nMUbg  to  prevent  tihe  complainant  from  vin- 
dicating his  title  at  law. 

In  this  view  it  is  unnecessarv  to  consider 
whether  the  complainant  woufd  still  have  a 
right  to  redeem  the  estate  If  the  sales  had  been 
▼Sid;  for  veir  clearly,  if  the  estate  did  not 
pass  to  Uie  defendant,  the  complainant  cannot 
redeem  it  from  him.  The  bOl  vtU,  iker^ore, 
bt  hummed,  m'tiA  eotU. 

1.1. 


Town  of  PAWTUCKET,  Appt., 

V. 

Elias  8.  BALLOU,  Executor. 

In  Rhode  Island  the  witnesaea  to  a  will 
muat  sabseribe  their  names  in  the 
presence  of  the  testator.  Acknowl- 
edgment by  a  witness  in  the  presence  of 
the  testator  of  the  witness'  signature 
affixed  in  the  testator's  absence,'!*  a 
nullity. 

(Kent— Decided  Jane  90;  1886.) 

APPEAL  from  the  Court  of  Probate  of  the 
Town  of  Pawtucket. 
This  case  was  tried  on  an  agreed  statement 
of  facts,  as  follows: 

Ballou  took  his  will  written  by  himself  and 
previously  subscribed  by  him,  to  the  persons 
who  signed  as  witnesses.  He  declared  to  them 
that  the  paper  was  his  will  and  asked  them  to 
sign.  Previous  to  their  signing,  Ballou  went 
out  of  the  bidlding  for  a  few  nSnutes  and  the 
witnesses  signed  in  his  absence.  On  his  return 
they  handed  the  paper  to  him,  saying  they  had 
signed  it;  he  unfolded  it,  examined  the  ugna- 
tures  and  said  "it  was  all  right,"  in  the  pres- 
eufx  of  the  witnesses. 
All  other  necessary  facts  are  hi  the  opinion. 
Mr.  Thomas  P.  Bamefleld,  SoUfiU 
or,  for  appellant. 

Mr.  Benjamin  M.  Bosworth,  for  ap- 
pellee. 

Dnrlbe,  Ck.  J*.,  delivered  the  opinion  of  the 

court: 

The  question  is,  whether,  under  the  agreed 
statement  of  facts,  the  paper  offered  for  probate 
is  entitled  to  probate  as  tiie  will  of  Otis  J.  Bal- 
lou. We  think  not.  Our  statute  provides  that 
an  instrument  intended  to  be  a  devise  of  real 
estate  "Shall  be  attested  and  subscribed  in  the 
presence  of  the  devisor  by  two  or  more  wit- 
nesses, or  else  shall  be  utterly  void  and  of  no 
effect,"  and  that  personal  property  may  be  dis- 
posed of  by  will  In  the  same  manner  as  real  es- 
tate.  Pub.  Btat.  R.  I.,  cap.  182,  sees.  4,  8.  The 
paper  was  not  subscribed  by  the  witnesses  in 
the  presence  of  Otis  J.  Ballou.  It  was  sub- 
scribed by  them  whDe  he  was  absent  where  he 
could  not  see  them  subscribe  it.  The  execution 
is,  therefore,  clearly  invalid  unless  the  acknowl- 
edgment of  snbscTiption  by  the  witnesses  was 
equivalent  in  law  to  an  actual  subscription  in 
the  presence  of  Otis  J.  Ballou.  We  do  not 
think  it  was.  Our  statutes  prescribe  the  man- 
ner in  which  property,  real  and  personal,  shall 
descend  or  be  distributed,  when  not  disposed 
of  by  will.  A  will  may,  this  paper  if  admitted 
to  probate  would,  make  an  entirely  different 
disposition.  Ao  instrument  purporting  to  be  a 
will,  therefore, oughtnot  to beaUowedto have 
effect  as  a  will  unless  it  fully  answers  the  re- 
quirements  of  the  statute.  The  declaration  of 
our  statute  that  such  an  instrument  shall  he  at- 
tested and  subKribed  in  the  pretence  of  the  tes- 
tator "or  else  shall  be  utterly  void  and  of  no  ef- 
fect" is  very  sigDificant,  and  demonstrates  an 
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intention  on  the  part  of  the  General  Assembly  to 
Bubscriptioii  by  tbe  witnesses,  in  the  pres- 
ence of  the  testator,  of  the  very  essence  of  the 
execution.  We  are  unwilling  to  speculate  upon 
the  possibilities  of  human  action  and  to  take  tbe 
responsibility  of  holding  that  an  acknowledg- 
ment of  subscription  by  the  witnesses  in  the 
presence  of  tlie  testator  answers  all  the  pun>osea 
of  actual  subscription  in  his  presem^  and  that 
it,  therefore,  shall  have  the  same  effect.  Ac- 
knowledgment of  subscription  is  not  the  same, 
in  fact,  as  actual  subscription  and,  in  view  of 
the  statute,  we  do  not  think  we  have  any  right 
to  decide  that  it  is  the  same  in  law. 

The  only  case  in  which  acknowledgment  of 
subscription  has  been  held  to  be  equivalent  to 
subscription  itself  in  the  presence  of  tbe  testator, 
is  Sturdimttt  V.  Birehett,  10  Oratt.,  67,  which 
was  decided  by  tbe  Court  of  Appeals  of  Vir- 
ginia by  a  divided  court.  On  the  other  hand 
the  cases  wbicb,  more  or  less  strongly,  support 
tbe  view  which  we  have  expressed,  are  nu- 
merous. Most  of  them  are  cited  and  reviewed 
by  Judge  Gray  in  an  elaborate  opinion  in  Chase 
V.  KiUre^e,  11  Allen,  49.  In  that  case  one 
of  the  witnesses  subscribed  the  will  in  the 
absence  of  the  testator  and  before  it  was  signed 
by  him  and,  after  it  was  signed,  acknowledged 
bis  signature  in  the  presence  of  tbe  testator  and 
the  other  witnesses.  The  court  decided  that 
tbe  execution  was  invalid,  both  because  tbe 
witness  subscribed  the  will  before  it  was  signed 
by  tbe  teatatorand  because  be  subscribed  It  in 
the  absence  of  the  testator,  tbe  subsequent  ac- 
kiwwledgment  in  his  presence  being  unavail- 
ing. See,  also,  J3i*mf7nar«A  y.  CAarffcm,  8  H.  L., 
158;  In  Se  Downi^t  Will,42WiB.,  66;  Chmptan 
V.  Mitt<m,  12  N.  J.  Law,  70;  J)en  dent.  Miekle 
V.  MaOack.  17  N.  J.  Law,  86;  Bap^t  WiU, 
Roberts,  Vt.  Dig.,  748, 17. 

We  have  treated  this  case  as  if  the  acknowl- 
edgment was  made  in  the  presence  of  Otis  J. 
Bulou  by  both  witnesses,  or  by  one  of  them, 
the  other  standing  by  and  assenting.  The  case 
has  been  argued  as  if  such  was  the  acknowl- 
edgment. The  agreed  statement,  however, 
does  not  show  that  more  than  one  of  the  wit- 
nesses took  part  in  the  acknowledgment.  Such 
an  acknowledgment  by  one  of  the  witnesses 
only,  tbe  other  being  absent.  Is  not,  so  far  as  we 
know,  supported  by  any  authority,  and  It 
would  be  without  question  ineffectual. 

Our  conclusion  is,  that  tbe  decree  of  the  Court 
of  Probate  of  tbe  Town  of  Pawtucket,  refusing 
to  admit  said  paper  to  probate,  must  be  afflnned. 

Order  aewrdtngly. 


Wimam  L.  GLARE,  A^r., 
e. 

Oeorge  R.  RICE. 

1.  An  action  of  debt  on  a  judgment  of  a 
court  of  maffiatrates  for  |40.09  and 
$8.46  costs  was  Drought  in  the  court  of 
common  pleas,  the  writ  being  served  by 
attachment  of  real  estate;  held,  that  the 
aetion  waa  rivktly  brfraffht  under 
Puh.  Stat.  R.  I.,  cap.  198,  %  8. 

2.  The  cancellation  of  an  administrator's 
bond  by  the  court  of  probate  does  not 
revoke  the  anointment  of  the  ad- 
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■dniatrator  nor  does  it  disqaalify  him 
from  bringing  salt  as  admhiiitrator. 

8.  Brldence  was  offered  by  a  defendant,  on 
his  motion  to  dismiss,  to  show  that  the 
action  waa  brought  withont  the 
plaiatifT'o  consent.  This  evidence  was 
rejected  by  the  i>refliding  justice,  who 
nued  that  the  plaintiff,  knowing  of  tbe 
action,  should  himself  appear  and  ob- 
ject; held,  error,  and  that  the  evidence 
should  have  been  received. 

4.  Further,  that  this  court  wouldhold  the 
case  and  hear  the  evidence,  the  motion 
to  diamias  being  a  question  for  the  oouft. 

6.  Justice  courts  are  the  successors  of  courts 
of  magistrates,  and  the  clerk  of  a  justice 
court  is  the  proper  person  to  certi^ 
reeorda  ana  papers  of  the  eonrt  of 
aaasiatrates  to  which  bis  justice  court 
succeeded. 

(WaflUngton  Decided  Julr.  U86.} 

EXCEPTIONS  to  tbe  Court  of  Oommtm 
Pleas. 

Tbe  case  is  stated  by  tbe  court. 

Mr.  Thomas  H.  Peabody.  for  pUintiff: 

Letters  of  administration  are  legally  efficient 
until  revoked;  and  in  an  action  b^  the  admin- 
istrator evidence  which  tends  to  impeach  and 
nxdUfy  them  cannot  lie  admitted.  PiAtaiek  v. 
Sewell,  4  Har.  A  J.,  808;  Bager'tSen.  v.  Dmat, 
88  Ark.,  77. 

They  are  presumed  to  have  been  regularly 
issued  and  to  qualify  the  holder  to  sue  and  be 
sued.   Abbott,  Trial  Ev.,  56-7. 

A  motion  to  dismiss,  made  after  pleas  flled 
and  issue  joined  thereon ;  after  demurrer  to  first 
two  pleas  sustained;  after  copy  of  record  of 
judgment  on  which  suit  is  brought  had  been 
offered  in  evidence;  after  the  third  plea  had 
been  withdrawn,  and  while  issue  on  the  fourth 

C,  was  being  tried,  comes  too  late.  Potter  v. 
a,7ai.,6S;  Choker r.UnivmaimSeeietg, 
Id.,  17;  Potter  v.  Jaum,  H.,  818;  Gardiner  v. 
Jame»,  6  R.  I.,  285. 

Where  a  court  has  been  abolished  and  all  its 
records,  papers,  etc.,  were  ordered  ddlveredto 
tbe  justice  court,  a  true  copy  under  ttte  seal  of 
such  justice  court,  attested  by  lis  clerk,  is  suf- 
ficient to  admit  tbe  record  in  evidence.  Capen 
V.  Emerj/,  6  Met.,  486;  1  OreenL  Ev.,  sec.  SM; 
Comm.  V.  thrd,  14  Gray.  8&&;  Abbott,  Trial 
Ev.,  586-6,  642. 

Mam,  Crofta  *  Tillinyhast,  for  defend- 
ant. 

Dorfee  Gh.  J.,  delivered  tbe  opinion  of  the 
court: 

This  Is  a  debt  on  a  judgment  for  $40.00  debt 
and  t8.45  costs,  recovered  against  ^e  defend- 
ant in  tbe  Court  of  Magistrates  of  the  City  of 
Providence  by  the  plaintiff's  intestate,  April  7, 
1864.  The  case  was  commenced  in  tbe  Court 
of  Common  Pleas  by  attachment  of  real  estate, 
and  comes  here,  after  trial  in  said  court,  result- 
ing in  a  judgment  for  the  plaintiff  tea  ^l.g^ 
ana  costs,  on  exertions  for  error  in  the  rulings 
of  tiie  court 

The  first  question  raised  by  the  exceptions  is 
whether  the  Court  of  Common  Pleas  had  orig- 
inal jurisdiction  of  the  action,  the  amount  m 
suit  Wng  less  t^,  JJM.g^^t»^t  had. 
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original  jurisdiction  bein^  expressly  given  to 
Uie  court  of  all  civil  actions  at  law  "which 
shall  be  commenced  by  attachment  of  real  es- 
tate.'" 

It  does  not  matter,  in  our  opinion,  that  the 
writ  directed  the  attachment  of  * '  the  Koods  and 
chattels  and  real  estate"  of  the  defendant,  and 
not  his  real  estate  only,  so  long  as  his  real  es- 
tate was  attached.  Indeed,  if  the  officer  had 
literally  obeved  the  precept  and  attached  the 
goods  and  chattels,  as  well  as  the  real  estate, 
the  action  would  still  have  been  rightly  brought 
in  the  court  of  commoti  pleas.  To  the  sugges- 
tion that  the  officer  mi^ht  have  attachedthe 
goods  and  chattels  only,  it  is  woiuh  to  say  tiiat 
Ee  did  not  do  it.  The  jiuiBdIctioD  u  determined 
by  what  was  dooe,  not  by  what  might  have 
been  but  was  not  done. 

The  second  error  alleged  is  that  the  court  be- 
low sustained  the  plaintiff's  demurrer  to  the 
defendant's  plea,  setdng  up  that  the  court  of 
probate,  vhteh  ^polntrathe  plaintiff  adminis 
Irator,  did  on  September  1,  1879,  cancel  his 
bond  and  relieve  him  and  his  Bureties  from  all 
re^nability  thereon,  without  taking  any  new 
bond  in  its  stead.  We  do  not  think  the  ruling 
was  erroneoua.  The  statute  which  empowers 
courts  of  probate  to  cancel  such  bonds,  author- 
izes but  does  not  require  them  to  take  new 
bonds  in  thdr  stead.  The  mere  cancellation  of 
the  bond  does  not,  in  our  opinion,  reroke  the 
wpoinbnent  of  the  administrator  or  disqualify 
mm  from  suing  as  such. 

The  third  exception  is  for  the  refusal  of  the 
court  below  to  receive  evidence  offered  by  the 
defendant  in  support  of  a  motion  made  by  him 
for  the  dismissal  of  the  action,  on  Uie  ground 
that  it  was  being  prosecuted  by  counsel  without 
the  consent  and  against  the  wul  of  the  plaintiff' 
The  reason  given  for  not  receiving  the  evidence 
was  that  it  was  for  the  plaintiff,  the  pendency 
of  the  action  being  known  to  him,  to  object  to 
Ibe  prosecution  himself.  If  it  was  against  his 
will.  We  think,  however,  that  the  court  should 
have  heard  the  evidence,  for  it  does  not  follow 
that  the  action  was  not  being  prosecuted  against 
the  plaintiffs  will  because  uiia  plaintiff  did  not 
amev  to  object;  and  it  may  be  that  the  court, 
if  It  had  beard  the  evidence,  would  have  been 
convinced  that  it  was  being  so  prosecuted;  and 
prima  faeie  at  least  counsel  ought  not  to  be  per- 
mitted so  to  prosecute.  Sortan  t.  C'Aampft'n, 
la  R.  L,  550. 

We  tldnk,  however,  that  it  will  not  be  nec- 
esaaiy  to  remit  the  case  for  rehearing  on  this 
ndnt.  The  motion  to  dimUss  makes  s  question 
for  the  court,  and  we  can  hear  It.  The  counsel 
who  brought  the  action  says  the  plaintiff  assents 
to  it  now,  and  if  so,  the  effect  is  the  same  as  if 
he  had  authorized  it  originally.  Oraig  v.  7W- 
'oev,  14  Gray,  486. 

l|The  last  exception  is  because  the  court  below 

L-Pnb.  Stat.  B.  L,  cap.  198, 1 8,  as  foUows: 
aec.8.  The  aald  court  shall  have orijrinal iurls- 
tteOoa  of  all  dvU  actions  at  law,  which  shall  be 
oommenced  toy  attachment  at  real  estate  or  which 
Ktate  to  reel  estate  or  to  some  rlgbt.  easement  or 
Interest  tbereto,  the  title  to  whlcn  Is  in  dispute  or 
which  shall  be  of  one  hundred  dollars  value  or  up- 
wards, of  what  kind  or  nature  soever,  except 
where  the  proceedings  must  be  oommenced  oy 
wilts  ezcluslvelj  Issuable  bj  the  supreme  court, 
wtttafoU  power  to  give  judinnentlnsutdi  actions, 
when  legally  mrouglit  before  aald  court,  and  to 
ewardeJweutientlierBtm. 


admitted  in  evidence  a  copy  of  the  judgment  in 
suit  as  extended,  certiflea  by  the  clerk  of  the 
Justice  Court  of  the  City  of  Providence,  under 
the  seal  of  said  court,  together  with  the  original 
writ  and  pleadings,  the  judgment  being  a  judg- 
ment of  the  court  of  magistrates  of  uld  dty. 
The  court  of  magistrates  ceased  to  exist  in  18to. 
The  justice  court,  under  the  statute  by  which 
it  was  established,  is  the  suocessor  of  the  court 
of  magistrates,  and  as  such,  received  from  it  all 
its  books,  records  and  papers,  and  carried  its 
business,  remaining  unfinished  when  it  ceased 
to  exist,  to  completion.  We  think,  therefore, 
that  copies  of  the  records  and  papers  of  the 
court  of  magistrates,  certi&ed  by  the  clerk  of 
the  justice  court,  are  entitied  to  be  received  in 
evidence  the  same  as  if  they  were  copies  of  the 
records  of  the  justice  court.  Capen  v.  Bmery, 
5  Met.,  486. 

We  think,  too,  that  the  objection  to  the  judg- 
ment that  it  does  not  show  jurisdiction  Is  not 
fatal,  the  lurisdiction  i^ipearing  tbewlginal 
writ  wbioi  was  produced. 

The  first,  second  and  fourth  exceptions  are 
overruled.  The  third  exception  is  sustained; 
the  case  to  stand  for  hearing  on  the  motion  to 
dismiss  in  this  court  at  the  next  August  Term  in 
Washington  County. 

Ortbr  oeeortHngly. 


STATE 
e. 

Frank  McANDREWS. 

1.  At  the  trial  of  A,  indicted  for  stealing 
from  the  person  oiF  B,  it  appeared  that  A. 
somewhat  intoxicated,  nad  been  seen 
ftunbUngr  la  the  pocketa  of  B*  who 
was  rery  drunk,  taldiur  mon^  from 
them  and  putting  it  in  bus  own.  A  did 
not  accoont  for  the  poaseasion  of 
money  found  on  him.  after  becom- 
ing sooer,  denied  any  acqoalntanee 
with  A  and  claimed  to  have  had  money 
which  was  gone.  Held,  that  the  onea- 
tion  of  A*a  intent  was  rightly  left  to 
the  Jury. 

d.  The  prealding  jaatiee  at  the  trial  when 
aaked  to  Inatniet  the  Jury,  that  they 
must  be  sattsfled  the  name  of  the  per- 
son on  whom  the  larceny  was  committed 
was  B,  as  chared  in  the  indictment* 
did  so,  adding,  "But  there  is  evidence 
tending  to  show  the  man's  name  was  B." 
Evidence  had  been  introduced  that  B. 
gave  his  name  as  B,  that  some  one  called 
at  the  police  station,  asked  for  "B,"  rec- 
o^rnizea  him  and  paid  a  fine  impraed  on 
him.   Held*  no  error. 


(Piovldenoe' 
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EXCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  facts  are  stated  in  tiie  opinion. 
Mr.  Saauiel  P.  ColU-^tty-Ben.,  for  plaint- 
iff. 

Mr.  George  JT.  West,  for  defendant 

DnrfiBet  Ch,  J*.,  delireredthe  opfa^on  of  the 
court.  Digitized  by  kjOO^[C 
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The  defendant,  who  was  indicted  in  the 
court  of  common  pleas  for  stealing  from  the 
person  of  William  H.  Jennings,  and  there  tried 
andoonricted,  brings  the  case  to  this  court  for 
revidon  by  Ull  of  exceptions. 

The  first  exception  is  because  the  court  be- 
low, after  the  testimony  for  the  State  was  in, 
refused  to  rule  that  the  State  bad  not  made  out 
a  prima  fade  case  and  allowed  the  case  to  go  to 
the  jury.  The  testimony  for  the  State  was  to 
the  effect  that  thedefendant  and  Jenninge  were 
first  seen  on  a  street  in  Providence  together, 
Jennings  very  drunk  and  the  defendant  some- 
what in  liquor;  that  the  defendant  was  search- 
ing Jennings'  vest  pockets;  that  the  two  then 
walked  off,  the  defendant  having  Jennings  by 
the  arm;  that  while  they  were  walking,  the  de- 
fendant was  seen  to  put  his  hand  into  Jennings' 
pantaloons  pocket  and  take  out  a  roll  of  buls 
and  put  it  into  bis  own;  that  Jennings  wassoou 
after  arrested  for  intoncation;  that  the  defend- 
apt  was  also  arrested  for  stealing;  that  the  de- 
fendant being  asked  what  he  bad  been  going  to 
do  with  Jennings,  said  he  had  been  going  to 
take  him  to  his  home,  but  on  being  further 
questioned,  didn't  seem  to  know  who  Jennings 
was;  that  the  two  were  taken  to  the  police  sta- 
tion; that  the  defendant  being  there  seardied, 
seventeen  dollars  in  a  roll  were  found  in  his 
pocket;  that  Jennings  stated  In  the  defendant's 
presence  that  he  had  between  seventeen  fuid 
twenty  dollars,  but  when  searched  was  foimd 
to  have  but  ninety-eiz  cents,  no  bills;  that  the 
defendant  on  bemg  asked  where  he  got  the 
money,  said  he  didn't  steal  it,  and  repeated  the 
statement  several  times,  but  could  not  seem  to 
give  any  account  of  how  he  came  by  it,  and  that 
the  next  day  Jennings,  when  peifectly  sober, 
said  in  the  defendant^  presence  that  be  did  not 
know  the  defendant  and  had  never  seen  him  be- 
fore. The  testimony  seems  to  have  been  entire- 
ly decisive  except  as  to  the  felonious  Intent,  and 
we  think  the  court  very  clearly  did  not  err  in 
leaving  the  case  to  the  jury  on  that  point.  In- 
deed, we  do  not  see  how  the  court  could  have 
found  any  pretext  for  taking  It  from  the  jury, 
or  even  how  the  jury,  without  some  further  ex- 
planation than  appears  to  have  been  given  by 
the  defendant  of  his  conduct,  could  fail  to  find 
the  verdict  which  they  returned. 

The  second  exception  is  because  the  court  be- 
low, in  granting  the  defendant's  request  to 
charge  the  jury  tuat  they  m\ist  be  satiEdBed  be- 
yond a  reasonable  doubt  that  the  name  of  the 
person  on  whom  the  larceny  was  committed, 
was  the  name  set  forth  in  the  indictment,  added 
the  remark,  "  But  there  is  evidence  tending  to 
show  the  man's  name  was  Jennings."  The  tes- 
timony for  the  State  on  this  point  was  as  fol- 
lows, to  wit:  the  policeman  who  arrested  the 
so-called  William  H.  Jennings  testified  that  he 
gave  his  name  as  Jennings;  and  the  sergeant  of 
police  testified:  "Hetoldmehisnamewas Will- 
iam H.  Jennings,  and  a  lady  came  the  next 
morning  and  asked  for  William  H.  Jennings 
and  I  took  her  into  the  cell  and  she  recognized 
him  as  such  and  paid  his  fine.  He  was  fined 
for  drunkenness.  This  testimony  was  ^ven 
without  objection  and  we  think  it  warranted  the 
remark  to  which  exception  was  taken.  We 
think,  too,  that  the  testimony  was  legitimate. 
Witnesses,  to  prove  a  name,  seldom  know  more 
titan  that  the  peisw  whose  nameis  in  question 


answers  to  the  name  or  that  others  call  him  by 
it  or  speak  of  him  as  having  it.  In  Rex  v.  Tim- 
mint,  1  Car.  &P.,  499,  on  the  trial  of  an  indict- 
ment for  manslau^ter,  a  witness  for  the  pros- 
ecution stated  tlut  the  deceased  stayed  three 
days  and  nights  at  his  inn,  and  that  ne  asked 
the  deceased  his  name,  and  that  letters  came 
directed  in  that  name,  which  letters  were  de- 
livered to  the  deceased  and  received  by  him. 
The  court  held  that  the  witness  might  be  asked 
what  name  was  ^ven  by  the  deceased.  The 
case  was  no  stronger  than  the  case  at  bar. 
Exe&pUon*  oterniXed. 


Pardon  P.  CASE  et  at. 

V. 

Edward  F.  MASON  et  al 

1.  Under  the  first  clause  of  the  Pub. 
Stat,  of  this  State,  cap.  287,  g  8,  the  m- 
sisnee  eunot  be  ranoved  for  any 
other  cause  than  a  neglect  to  render 
an  invrntory  and  schedule ;  the  words 
**  for  caase  shown,"  meaning  a  cause 
connected  with  such  neglect. 

2.  The  court  will  not  peremptorily  re- 
move an  assignee  for  neelecti^  to  file 
an  inTentoiy  and  schedufe  as  required 
by  Pub.  Stat.  B.  I.,  287,  g  11,  wheatha 
negleet  is  nnlatentlonal  or  seems  to 
have  good  excuse. 


(Provldenoe- 


-Beolded  June  18, 18».) 


PETITION  for  the  removal  of  the  respond- 
ents as  assignees  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors. 

The  Public  Statutes  of  Rhode)Island,cap.  2S7, 
%%  8,  11,  provide: 

§  8.  'The  Supreme  Court  shall,  upon  the  peti- 
tion of  any  creditor  interested  in  any  deed  of 
assignment  made  by  a  debtor  for  the  benefit  of 
creditors,  upon  due  notice  and  for  cause  shown, 
remove  any  asdgnee  named  in  siich  deed  of  as- 
signment, who  shall  neglect  to  render  an  inven- 
tory and  schedule  as  required  by  this  chapter 
or  shall  neglect  to  give  a  bond  as  required  by 
said  court,  and  may,  upon  the  petition  of  a  ma- 
jority in  interest  oi  the  creditore  interested  in 
any  stich  deed  of  assignment,  upon  doe  notice 
and  for  cause  shown  remove  the  assignee  named 
tiierein,  from  his  office  and  trust. 

^  11 .  The  assignee  named  in  any  deed  of  assign- 
ment made  by  a  debtor  for  the  benefit  of  cred- 
itors, shall,  within  two  months  after  the  time 
of  accepting  the  trusts  created  by  said  deed,  ren- 
der on  oath  to  said  court  an  inventory  of  all 
the  effects,  estates  and  credits  conveyed  by  said 
deed  and  a  schedule  of  the  liaUltties  and  cred- 
itors of  sitid  debtor  so  far  as  the  same  can  be 
ascertained,  and  file  said  inventory  and  sched- 
ule, together  with  a  copy  of  such  deed,  in  the 
office  of  the  clerk  of  raid  court  in  tiie  county 
where  said  debtor  resides  or  has  his  principal 
place  of  business. 

JfaMTf.  Colwell  *  Bani^»  f or  petition- 
era. 

Jftur*.  Jas.  TilUnghart  and  Jae.  X. 
Horton,  f or  reqicmdentB. 

Per  Cnri«Ji^,q,^,tj«OeyO?#d  «»™» 


1886. 


Whittibr  v.  CoLuns. 
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it  sppean  tbat  the  assignees  sent  to  the  crodtt- 1 
ore  individually,  a  statement  of  tbe  assets  and  i 
iiabilides  wbicn  they  might  well  suppose  would ; 
be  a^isfactory  to  the  creditors  and  which  ap- 
pears to  have  been  satisfactory  to  a  large  major- 
ity of  them.  Tbe  assignees  might,  tnerefore, 
lasume  that  the  creditors  would  not  inGostupoD  j 
the  inTcntoiy  and  schedule  required  by  Pub. 
Slat.,  R  I.,  cap.  S37,  §11.  The  neglect  to  com- 
ply with  that  section  is  not  necessarily  and  ab- 
solately  a  ground  of  removal  of  an  assignee,  as 
we  infer  from  the  language  of  Pub.  Btat. ,  R.  I. , 
cap.  3S7.  g  S,  which  provides  that  the  court  shall 
remove  the  assignee  in  such  case  "  upon  due 
nodoeand  for  cause  shown,"  and  which,  we 
think,  leavea  it  in  the  discretion  of  the  court  to 
allow  the  assignee  to  remain,  if  hia  defoiilt  was 
tmintentional  or  there  was  good  excuse  for  it. 
We  think  that  under  tbe  circumatances,  there 
was  an  excuse  for  the  assignees  in  the  present 
case,  and  we  will  not  remove  them,  on  condi- 
tion that  they  file  an  inventory  and  schedule  on 
or  before  Tuesday,  June  28,  1885. 

We  are  of  tbe  opinion  that  under  the  lirst 
daoseof  Pub.  Stat.,  R  L,  cap.  287,  ^  8, the  aa- 
rignee  cannot  be  removed  for  any  other  cause 
than  a  neglect  to  render  an  inventoiy  and 
Khedule,  the  words  "for  cause  shown,"  mean- 
ing a  cause  connected  with  such  neglect. 

Order  aeeortUa^y. 


Maiy  WHITTIER. 
». 

Iiaae  P.  OOLLms. 

1.  In  Rhode  Island  the  indorser  of  a  prom- 
issory note,  by  taking  ■eenrlty  from 
the  maker,  doMBS  not  waive  demand 

npOD  the  maker  and  notice  of  non-pay- 
ment. 

If^  after  the  time  for  demand  and  no- 
tice has  passed,  the  Indorser  of  a  promis- 
sory note  merely  requests  the  holder 
aot  to  press  tbe  note  against  the  mf^er 
he  does  not  thereby  waive  donand 
and  notice. 

(Washington  Decided  June  18, 1686.) 

DEFENDANT'S  petition  for  a  new  trial. 
The  facts  are  stated  in  the  opinion. 
Mr.  Warren  R.  Perce,  for  plaintiff. 
JWeMra.  James  C.  CoUins  and  Walter  H. 
Barney,  for  defendant. 

Stiness,  J.,  delivered  the  opinion  of  the 
court: 

Petition  for  new  trial  in  a  suit  against  an  in- 
doner  of  promissory  notes  upon  the  ground 
that  erroneous  instructions  were  given  to  the 
jm.  It  was  admitted  at  the  trial  t&t  there  was 
no  legal  demand  and  notice,  but  It  was  claimed 
that  this  was  w^ved  by  the  fact  that  the 
defendant  stated  to  the  plaintiff,  when  the  loans 
were  negotiated,  that  he  held  a  bill  of  sale  of 
certain  property  belonging  to  the  maker  ctf  the 
notes  to  protect  him  as  indorser  of  said  notes. 
The  defendant  denied  that  he  had  security  and 
tbat  he  80  stated,  but  requested  the  court  to 
dwrge  tliat  the  mere  holding  security  1^  him 
n.  I. 


;  to  secure  him  as  indorser  would  not  be  equlva- 
I  lent  to  a  waiver  of  demand  and  notice.  This 
;  the  presiding  Judge  refused,  but  instructed  the 
jury  that  if  the  defendant  held  security,  ample 
to  cover  his  liability  as  indorser  of  which  his 
statement  to  that  effect  to  the  plaintiff  would 
1  be  evidence,  then  legal  demand  and  notice  of 
tbe  dishonor  of  the  notes  were  unnecessary. 
The  defendant  excepted. 

It  cannot  be  denied  that  there  is  authority, 
both  in  text  books  and  in  decided  cases,  for  the 
instruction  that  was  given.  Judge  Story  in  his 
work  on  Promissory  Notes,  §  381,  7th  ed., 
rives  among  the  exciises  for  non-presentment, 
*'  The  receiving  of  security  by  the  indorser  be- 
fore or  at  the  time  of  the  maturity  of  the 
note  as  an  indemnity  or  payment  thereof.  In 
such  a  case,  if  the  security  or  Indemnity  be 
a  full  security  or  Indemnity  for  the  amount 
of  the  note,  it  is  plain  that  the  indorser  can 
receive  no  damage  from  the  want  of  a  due 
presentment."  A  similar  statement  is  made  in 
8  Kent,  Com.  13th  ed. ,  *118,  and  the  same 
cases  are  cited  as  authority  in  both  books.  It 
will  be  seen,  however,  upon  examination,  that 
tlie  cases  can  hanUy  be  re^^rded  as  authority  for 
the  statements  of  the  distmguished  writers.  The 
doctrine  seems  to  have  had  its  origin  in  Gorney 
V.  Da  Cotta,  1  Esp.,  803,  a  decision  at  ntHpriut. 
An  insolvent  hacE  made  a  composition  with  his 
creditors,  but,  to  avoid  the  expense  of  a  convmr- 
ance  to  trustees,  It  was  agreed  that  he  diouid 
give  his  notes,  indorsed  by  the  defoidant.  the 
latter  taking  a  transfer  of  the  debtor's  property 
to  the  aroomit  of  the  composition.  Pr^umably 
the  transfer  covered  the  entire  property  of  the 
debtor,  although  this  is  not  stated,  but  the  de- 
cision seems  to  rest  upon  the  fact  of  a  primary 
undertaking  and  liability  on  the  part  of  the  de- 
fendant, by  reason  of  his  agreement  with  the 
creditors,  rather  than  upon  his  lialiility  as  a 
secured  indorser.  Indeed,  he  to  not  reieired 
to  as  an  indorser  by  the  court.  He  seems  to 
have  been  treated  as  a  joint  maker  in  fact, 
though  an  indorser  in  form.  Tbe  case,  there- 
fore, is  far  from  supporting  the  proposition 
which  is  quoted  above.  Martel  v.  Tureaud't 
Sktate,  6  Mart.  (N.  S.).  118,  Is  a  case  of  sfani- 
lar  character.  The  earliest  and  most  frequen^ 
ly  quoted  case  In  the  country  is  that  of  Borid 
V.  Famham,  5  Mass.,  170,  which  was  a  typical 
case  of  another  class.  The  point  decided  was 
that  when  an  indorser  takes  for  his  indemnity 
<tli  of  the  maker's  property,  thereby  putting  ft 
out  of  his  power  to  pay  the  note,  he  stands  in 
the  shoes  of  the  maker,  upon  whom  a  demand 
would  be  fruitless,  and  a  waiver  of  notice  is 
consequently  im[>lied.  It  Is  to  be  noted,  in  this 
case,  that  the  waiver  Is  emphatically  stated  to 
depend  upon  the  transfer  of  the  whole  of  the 
maker's  estate  and  not  simply  upon  iha  fact  that 
he  received  security.  To  exactly  the  same  point 
are:  Mechaniet'  Bank  of  N.  T.  v.  Qritwold,  7 
Wend..  165:  i^iry  v.  Gresn,  19  N.  J.  L..  61; 
IhivaU  V.  Fhrmers'Bank  of  Maryland,  9  OOlft 
J.,  81;  Watldn$  v.  OhnMA,  5  Leigh,  623.  In 
Andreicg  v.  Boyd,  8  Met. ,  484,  the  mdorser  was 
held  liable  upon  an  express  apeement;  In  Pren- 
tist  V.  Danmsotiyli  Conn.,  175,  it  was  held  that 
indemnity  given  for  other  notes  did  not  apply 
to  the  one  in  suit,  and  hence  the  indorser  was 
not  liable;  in  Holman  v.  Whiting,  19  Ala.,  708, 
it  was  determined  that  the  inaoreer  was  opt 
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indemnified  and  not  liable.  Lewis  v.  Krarrur,  8 
Md.,  265,  held  that  "receiving  a  sum  lesa  than 
the  amount  of  the  note  will  not  necessarily 
operate  as  a  waiver,"  but  that  it  might  be  re- 
covered by  the  holder  against  the  indorser  as 
money  had  and  received  to  the  holder's  use, 
;>ro  <on(o,  in  discharge  of  the  note.  While  there 
are  numerous  dicta,  in  these  cases,  to  the  effect 
that  any  taking  of  security  is  a  waiver  of  de- 
mand and  notice,  the  cases  themselves  do  not 
decide  nor  even  support  the  proposition. 

The  cases  of  Mead  v.  Small,  2  Me.,  307,  and 
Deeding  v.  Perrit,  18  Ohio,  170,  do,  however, 
directly  support  it;  but  the  former  cites  only 
BoTid  V.  Farnham,  and  the  latter,  the  same  case 
with  Mead  v.  Small,  and  Meekanie*'  Bank  of 
N.  7.  V.  Oristeold,  supra.  The  ciiicialon, 
then,  of  these  cases,  is  Bond  v.  Famkam, 
which,  as  before  stated,  stands  upon  adifFerent 
ground  and  supports  a  different  principle. 

On  the  other  hand,  the  question  before  us  has 
ariaen  in  many  cases  which  have  expressly  de- 
cided that  the  receipt  of  security  is  not  a  waiver 
of  demand  and  notice.  Kramer  v.  Sandford, 
4  W.  &  Serg.,  828;  Wilaon  v.  Senier,  14  Wis., 
380;  Denny  v.  Palmer,  5  lied..  610;  Seaem^  v. 
Miller,  18  N.  Y.,  55;  Holland  v.  Turner,  10 
Conn.,  808;  Woodman  v.  Eattman,  10  N.  H., 
859;  Motes  V.  Eta,  48  N.  H..  557;  Oreanurr. 
Perry,  17  Pick.,  882;  Baskea  v.  Board-man,  8 
Allen,  88. 

We  think  the  weight  of  authority  is  with 
these  cases.  We  also  think  that  they  are  correct 
in  principle.  The  general  rule  of  an  indorser's 
liability  is  so  well  understood  in  commercial 
drcles  that  no  escepUon  should  be  engrafted 
upon  it  which  is  not  required  by  reason  or  ne- 
cessity, Indorsementa  to.  negotiable  paper  have 
become  such  a  necesaaiy  pert  of  business  affairs 
that  the  rules  relating  to  them  should  be  as 
simple  and  stable  as  possible.  If  they  should 
be  hedged  about  with  unreasonable  orunnecea- 
sary  exceptions  the  plain  man  would  become  be- 
wildered, and  the  law,  instead  of  showing  a 
straight  path  of  conduct,  would  entangle  him 
in  a  thicket  of  unexpected  liabilities.  Why 
should  the  receipt  of  security  make  an  exception 
to  the  rule  that  an  indorser  is  entitled  to  notice 
of  non-payment?  In  taking  security  he  has 
practically  said  to  the  maker,  "  I  will  bold  this 
to  indemnify  me  in  case  I  become  liable  to 
pay  your  note."  Why  should  it  be  said  that  he 
tkarAy  becfflnes  liable  to  pay  it7  This  would 
chants  his  contract  and  character  from  that  of 
an  Indorser  to  that  of  surety  or  joint  maker.  If 
he  has  received  funds  for  the  express  purpose 
of  paying  the  note,  or  if  he  has  taken  the  whole 
of  the  maker's  property  for  security,  reasons  for 
holding  him  liable  have  been  stated;  but  those 
reasons  do  not  apply  in  a  case  like  the  one  be- 
fore us.  The  indorser's  liability  at  the  outset 
was  contingent;  to  guard  against  the  contin- 
gent liability  he  took  security;  we  do  not  see 
how  the  liability  thereby  became  absolute.  It 
is  said  that  the  reason  for  tlie  rule  requiring 
notice  to  indorsers  is  to  enable  them  to  proceed 
at  once  to  collect  from  the  maker  and  thus  to 
secure  themselvea;  that  if  the  indorser  ia  secured 
he  can  lose  uoUiing,  and  the  reason  for  the  rule 
failing,  the  rule  itself  does  not  apply.  But  this 
does  not  follow.  An  indorser.  receiving  no 
notice  of  non-payment,  may  think  tiie  note  is 
paid;  or,  may  be  wrongly  Informed  that  it 
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is  paid,  and  surrender  the  security,  only  to 
learn  later,  if  this  were  the  doctrine,  that  he  has 
waived  notice  and  is  still  liable  without  hi» 
security.  Again;  the  security  he  aupposed  to 
be  good,  may  prove  to  be  worthless.  Moreover, 
if  the  fact  that  the  indorser  would  eventually 
lose  nothing  is  to  effect  his  liability,  the  solv- 
ency of  the  maker,  from  whom  the  indorser 
could  eventually  recover,  might  be  shown,  with 
e<jual  reason,  rb  a  ground  to  hold  the  indorser 
liable.  The  liability  of  the  mdorser  is  not  de- 
pendent upon  his  ultimate  loss  or  re-Lmburae- 
ment,  but  upon  the  rules  of  mercantile  law  and 
hence  it  does  not  depend  upon  the  fact  of  secur- 
ity or  no  security.  This  has  been  well  stated 
by  Professor  Parsons:  "The  answer  to  the  ob- 
jection that  the  whole  object  in  requiring  no- 
tice is  attained  as  soon  as  the  indorsee  is  indem- 
nified is,  in  our  opinion,  that,  whatever  may 
have  been  ita  effect  in  the  gradual  formation  of 
the  law,  the  requir^ent  of  notice  has  at  last 
settled  down  into  a  strict  technical  right,  and 
an  appeal  to  original  reasons  has  become  less- 
frequent  and  less  influential." 

We  think  that  the  instruction  given  in  this 
case,  upon  this  point,  was  erroneous. 

It  is  also  set  forth,  in  this  case,  that  the  court 
erred  in  refusing  to  allow  the  d^endant  to 
prove  that  the  rate  of  interest  charged  was  ex- 
orbitant, in  order  to  enable  him  to  claim  an  un- 
conscionable contract  as  in  Broion  v.  Hall,  14 
R.  I.,  349.  But  this  case  does  not  fall  within 
the  principle  upon  which  Brown  v.  Hall  was. 
decided.  The  parties  to  this  note  were  compe- 
tent to  contract,  and  it  does  not  appear  that 
there  was  any  fraud  or  oppression  or  any  ad- 
vantage taken  of  a  confidential  relation.  The 
testimony  was  therefore  properly  excluded. 

The  third  ground  of  error  alleged  is  the  in- 
struction to  the  jury  that  requests  by  the  de- 
fendant to  the  plaintiff  for  forbearance  in  de- 
manding payment  of  the  note,  whether  before 
or  after  maturity,  would  amount  to  a  waiverof 
notice.  It  is  not  clear  from  the  record  whether 
the  request  related  to  the  legal  demand  at  ma 
turity  or  whether  it  was  a  mere  request  to  for- 
bear demanding  payment  for  a  while,  after 
maturity.  If  the  plaintiff  was  induced  to  omit 
the  legal  demand  by  the  defendant's  reauest.of 
course.he  would  thereby  waive  notice  of  demand 
and  non-payment;  but  if  it  was  a  ^mple  request, 
after  the  time  for  demand  and  notice  bad  ex- 
pired, not  to  press  the  maker  of  the  note,  the 
plaintiff  still  neiag  at  liberty  to  bring  suit,  if 
she  choose,  we  do  not  think  that  such  a  request 
would  amount  to  a  waiver  by  tiie  defendant. 

Petition  granted. 


Alfred  J.  KENT 
*. 

John  H.  BONGARTZ  et  at. 

Certain  ciiizeiu  presented  to  the  town 
council  of  their  town  a  request  that  K. 
might  be  removed  ftom  his  oflee  of 
constable,  because:  "Mrstlj/.  said  K.  is  a 
man  nttcwl y  devoid  ot  iHnneiple  and 
uses  his  office  more  for  the  purpose  of 
wreaking  his  personal  spite  than  for  the 
peace  and  baxmoay  otiiis  oommunity; 
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tecondly,  said  K.  is  wlioUy  icaoraat  of 
tk*dnti««  of  him  ofleei  mirdlff,  said 
K.  baB  at  vaiioiu  times  heretofore  k»- 
Uotoiuly  and  wickecUr  aaaaalted 
mad  arrested  sundry  peiBons  who 
were  entirely  innocent  of  the  charges 
made  by  hiin  against  them;"  where- 
upon K.  brought  an  aetion  for 
libel  against  the  citizens,  and  at  the 
trial  introduced  eTidence  to  show  that 
the  statements  of  the  request  were 
flUse.  Held,  that  the  action  eonid  not 
be  auUntained  without  afflrmatire 
prod^  which  was  not  produced,  of  ex- 
prMS  malice.  Held,  that  proof  of  the 
mere  Halslty  of  the  statements  would 
not  support  the  action.  Held*  that  the 
ftstements  were  not  sneh  as.  If  proved 
ontrue,  to  iuplj-  aetnal  swUce. 

<K«nt  Decided  June  SS,  188B.) 

EXCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  fscts  are  stated  in  the  opinion. 

Mmrt.  Paj^  A  Owen,  for  plaintiff. 

Mam.  EM^ard  C.  Dobois*  John  H. 
Bsenrts.  WIlUaK  B.  W.  Hallett. 
Cfcsrtes  F.  Baldwin  andOeorse  N.BUss, 
for  different  defendants. 

Durfee,  Ch.  J. ,  delivered  fhe  opinion  of  the 
court : 

This  is  an  action  on  the  case  for  libel.  The 
riaintifl  Is  a  citizen  of  the  Town  of  East  Provi- 
oeoee,  and  was,  when  the  alleged  libel  was 
pQblidwd,  a  police  officer  or  constable  of  the 
town.  The  ^eged  libel  is  a  petition  which 
purports  to  be  signed  by  the  defendants  as  citi- 
zenB  of  East  Providence  and  which  is  addressed 
to  the  town  council,  the  body  having  power  to 
appoint  and  remove  the  town  constables.  It 
■da  the  town  council  to  remove  the  plaintiff 
fawn  his  office  for  the  following  reasons,  which 
ue  set  forth  hi  the  petition  and  which  the 
plaintiff  complains  of  as  false  and  defamatory, 
towit;  "Reasons.  Fir$Uy.  That  said  Kent 
ii  a  man  utt«'ly  devoid  of  principle  and  uses 
Ilia  office  more  for  the  purpose  of  wreaking  his 
pereooal  spite  than  for  the  peace  and  harmony 
1^  the  community.  SeeomUy.  That  Kent  afore- 
nid  ia  wholly  ignorant  of  the  duties  of  his  of- 
fice. TMraty.  That  said  Kent  has  at  various 
times  heretofore  maliciously  and  wickedly  as- 
nolted  and  arrested  sundry  persons  who  were 
entiiely  innocent  of  the  charges  chwged  by 
him  against  them." 

At  Sietrial  the  plaintiff  introduced  testimony 
teuiing  to  prove  that  the  petition  was  signed 
1^  some  of  the  defendants;  that  It  was  pub- 
lisbed  by  presentati(m  to  tiie  town  council  wd 
that  the  "reasons"  were  false.  It  is  not  claimed 
that  Uiere  was  any  testimony  other  than  that 
afforded  by  the  charges  contained  in  the  "rea- 
long"  and  the  proof  of  their  falsity,  to  show 
uy  actual  or  ejn>res8  malice  toward  the  plaint- 
iff on  the  part  of  the  defendants.  At  the  con- 
chirim  of  the  {^aintUTs  testimony,  the  defend- 
ute  moved  for  a  nonsuit  on  the  ground  that 
the  petition  was  a  privileged  communication 
■Qdthat  the  plaintiil  could  not  maintain  his 
Hticm  thereon  without  proof  of  express  malice. 
'Hm  court  granted  the  motion  and  the  plaintiff 
«cepted 
1.  L 


The  plaintiff  admits  that  the  petition  is  of 
the  class  of  communications  which  are  c<mdi- 
tionally,  not  absolutely,  privileged  and,  conse- 
quently, that  tiie  bimfen  was  on  him  to  show 
by  affirmative  evidence  that  it  was  malicious. 
He  contends,  however,  that  the  question  of 
malice  is  a  question  of  fact  for  the  Jury,  and 
that,  if  tJie  case  had  been  left  to  the  jury,  there 
was  evidence  from  which  they^night  havetDtrnd 
ext>ress  malice,  namely:  the  grossness  of  the 
charges  and  the  testimony  to  their  falsity.  The 
question  then  is  whether  the  charges  themselves 
are  of  such  a  character  that  actual  malice  can  be 
inferred  from  them  simply  on  proof  of  their 
falsity.  It  is  well  settled  that  falsity  alone  is  not 
enough.  The  author  or  authors  of  the  com- 
munication may  make  it  and  press  it  upon  the 
attention  ci  otben,  hcmestiy  believing  it  to  be 
true  and  acting  from  the  ptirest  and  highest 
motives,  when  in  fact  It  is  false,  and  therefore 
actual  malice  is  not  to  be  inferred  from  mere 
falsity.  SamerviUe  v.  Hawkins,  10  C.  B.,  688; 
Harris  V.  Thompson,  ISC.  B.,  383;  Hart  v.  Von 
Onmpaeh,  L.  R.,  4  P.  C,  489;  Laughton  v. 
Bishop  of  Sodor  and  Man,  L.  R.,  4  P.  C,  495; 
T^u)is  <e  Herriek  v.  Chapman.  18  N.  Y.,  869; 
FmOes  V.  Bowen,  80  N.  T. ,  80;  Ormsfiy  v.  Dmg- 
lasa,  87  N.  T.,  477;  Shurtb^v.  Stew;i*. 51  Vt., 
501;  Brote  v.  HathavMy,  18  Allen,  289.  The 
question  then  is:  do  the  char^  in  the  petition 
bear  upon  their  face  the  mdieia  of  actual 
maJice?  In  Laughton  v.  Bishop  o/'  Sodor  and 
Man,  supra,  the  court  say  that  "Undoubtedly 
a  privileged  communication  may  be  couched 
in  language  so  much  too  violent  for  the  occa- 
sioD  as  to  afford  In  itself  evidence  of  malice, 
whereby  the  privily  is  forfeited. "  The  court 
added,  however,  that  it  will  not  do  to  bold  that 
"all  excess  beyond  the  exigency  of  theoccaslon 
is  evidence  of  malice,"  and  held  that  though 
there  were  some  expressions  used  beyond  what 
was  necessary,  they  did  not  warrant  any  in- 
ference of  express  malice.  hxHart^.TonOum- 
pack,  supra,  the  same  court  used  tiie  following 
language:  "It  is  no  doubt  true  that  malice 
may,  in  some  cases,  be  inferred  from  the  de- 
famatory statements  themselves;  but  where 
representations,  if  bona  Jide.  are  privileged  by 
the  occasion,  the  mere  circumstance  that  they 
are  d^amatory  does  not  furnish  that  proof ;  it 
must  be  shown  ehher  from  the  nature  of  tiie 
language  employed  or  by  extrinsic  evidence, 
that  they  were  prompted  by  bad  feeling  or 
wrong  motives,  and  it  is  not  sufficient  in  such 
cases  that  the  representations  are  consistent 
with  the  existence  of  malice;  they  must  be  in- 
consistent with  bona  fides  and  honesty  of  pur- 
pose." The  language  accords  with  the  decision 
in  SomerviUe  v.  Hawkins,  supra,  that  actual 
malice  cannot  be  inferred  from  conduct  which 
is  as  consistent  with  boTia  fides  as  with  malice. 
The  maintenance  of  the  privilege  is  regarded 
as  important  not  only  to  the  parties  immediately 
protected  by  it,  but  also  the  public  at  large.  In 
Brow  V.  Hat/iawag,  18  Allen,  289,  242,  the 
court  say  that  the  mere  fact  that  the  statements 
made  are  intemperate  or  excessive  from  over 
excitement  will  not  defeat  it.  See,  also,  Wright 
V.  Woodgate,  2  Cromp.  M.  &  R.,  578. 

We  do  not  think  the  charges  here  complained 
of  are  of  such  a  character  that  s  jury  without 
other  proof  could  be  justified  in  flndmg  them 
malic&us.  They  are  9eye^^jo^8ub@0^[(. 
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concise  in  expression.  They  employ  no  lan- 
guage wtiich  has  the  appearance  of  being  used 
only  by  way  of  spitefm  invectiTe  or  malignant 
Tituperation.  Their  chief  fault  is  that  they 
are  vaffue  and  inexplicit,  but  this  is  a  fault 
wliich  h  aa  likely  to  have  arisen  from  unskill- 
fulnesB  as  from  malice.  Indeed  the  petition  is 
just  such  a  petition  as  we  might  expect  from 
persons,  honest  and  earnest  in  purpose,  but  ig- 
norant of  the  proper  mode  of  making  charg^ 
which  are  to  be  judicially  investigated.  It  is 
as  consistent,  on  the  face  of  it,  with  good  faith 
as  with  malice  and,  therefore,  under  the  rule 
laid  down  in  the  cases  above  referred  to,  it  was 
for  the  plaintifE  to  show  by  extrinsic  evidence 
not  only  that  the  charges  were  false,  but  also 
that  the  defendants  had  no  prot>able  cause  for 
believing  tiiem  to  be  true,  or  that  they  acted 
witliout  ^cerity,  using  the  occadon  as  a  mask 
for  peiBODal  spite  and  ill  will. 
Eeeeptiinu  omruled. 


Gharlea  E.  BABNET 

John  H.  ARNOLD  et  al. 

1.  On  a  devUe  to  »  dan^hter,  M.  A.  W., 
daring  her  natural  life  and  at  her  de- 
cease* to  her  children,  one  half  of  a  lot 
and  half  of  all  the  buildings  and  im- 
provements thereon;  one  quarter  of 
said  house  and  lot  to  S.  L.*  her  heirs  and 
asstens,  and  the  remaining  quarter  to 
J.  B.,  her  helre  and  assigns,  for  and  dur- 
ing the  natural  life  of  each  of  them, 
but  if  any  of  them  or  all  may  die.  leav- 
ing no  child  or  children,  then  each  re- 
spective right  shall  be  divided  equallT- 
amount  my  daughters,  A.  A.,  S.  L.  and 
J.  B.,  their  heira  and  assigns  forever. 
Heldithat  on  her  decease,  M.  A.  W. ,  dying 
childless,  her  one  hal£  not  the  whole  es- 
tate, became  divisible  among  her  sis- 
ters. Held,  further,  that  S.  L.  took  un- 
der the  will  an  estate  in  fbe  aimple, 
subjeot  to  a  gift  over  by  executory  de- 
vise. 

S.  Diatinetion  traced,  between  the  words 
"  ehUd  or  chfldren"  and  the  word  "issue" 
In  case  of  a  {toatamentary  gift,  vrith 
limitations  over. 

(Kent  Dedded  June  87, 1686.) 

BILL  IN  EQUITY  for  partition. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  C.  Collins,  for  complainant 
Meisn.  W.  W.  ft  S.  T.  Douglas  and 
James  Harris,  for  respondents. 

Durfbe.  Oh,  J.,  delivered  the  opinion  of  the 
court: 


NOTS. — DUbrHmtUm  amonQ  fiefni;  ohlldren  of 
brothers  and  sisten  take  per  capita.  HoKelvey  v. 
HcKelver,  (ObJo),  1  Wert.  Rep.,  as. 

TestamentBir  Rift  for  life  with  added  powar  to 
sell.  Rhode  Island  Hosp.  Tr.  Co.  v.  Commercial 
Nat.  Bk..  ante,  20. 

Devise  In  trust,  with  power  In  trustee  to  oonvejr. 
Ames  V.  Ames,  ante,  881 
fi6 


Two  questions  have  been  submitted  to  us  un- 
der tlie  following  clause  of  the  will  of  Thonas 
Whipple,  deceased,  to  wit:  "  I  give,  devise  and 
bequeath  to  my  daughter  Martha  Ann  Whip* 
pie,  during  her  natural  life  and  at  her  decease 
to  her  cliifdren,  one  half  of  a  lot  and  half  of  all 
the  buildings  and  improvements  thereon,  sit- 
uated in  the  City  of  Providence,  at  a  place 
called  Constitution  Hill,  and  is  the  same  house 
formerly  owned  by  Gteorge  Carpenter  and  my- 
self. One  quarter  of  said  house  and  lot  I  devise 
to  Sarah  Lorlng.  her  heirs  and  assigns,  and  Che 
remaining  quarter  of  said  house  and  lot  I  give 
and  devise  to  Julia  Barney,  her  heirs  ana  as- 
signs, for  and  during  the  natural  life  of  each  of 
them,  but  if  any  of  them  or  all  may  die,  leav- 
ing no  child  or  children,  then  my  will  is  that 
each  respective  right  diall  be  ^divided  eqnallv 
amongst  my  daughters,  Amey  Arnold.  Saran 
Loring  and  Julia  Barney,  their  heirs  and  as- 
signs forever."  Martha  Aim  Whitn^e  died  be- 
fore her  three  sisters,  leaving  no  cnud. 

The  first  question  is  whether,  on  her  decease, 
the  whole  estate  or  only  her  half  became  divis- 
ible among  the  three  sisters.  We  think  her  half 
only  became  divisible;  for  otherwise,  instead  of 
using  the  distributive  phrase,  "  each  retptetiee 
right,"  the  testator  would  have  said  "  the 
whole  estate"  ^all  be  divided  equally,  etc. 

The  second  question  is,  whether  Sarah  Loring 
took  under  the  will  an  estate  tail  or  an  estate  in 
fee  simple.subject  to  a  giftoverby  way  of  ezec- 
utoiT  devise  to  Am^  Arnold  and  Julia  Barney 
on  the  event  of  her  dying  without  leaving  any 
child.  We  think  she  tow  a  fee  dmple  estate 
subject  to  such  gift  over. 

In  Morgan  v.  Morgan,  6  Day,  517,  the  devise 
was  to  the  testator's  four  sons  in  fee  simple, 
with  the  clause  following  added,  to  wit:  "And 
also  my  will  is  that  if  my  sons  ^ould  eitlmr  of 
them  die  without  children,that  his  brothers  shall 
have  his  part  in  equal  proportion."  The  court 
held  that  the  words,"  die  without  leaving  chil- 
dren" meant  dying  mthout  children  limngat  the 
death  of  the  first  demsee,  and  consequently  that 
the  limitation  over  was  good  as  an  executory 
devise.  The  case  is  exactly  like  the  case  at  bar. 
In  SmitJi  V.  Hunter,  33  Ind.,  580,  the  estate 
given  to  the  first  devisee  in  fee,  was  given  over 
"  if  he  die  childlees,"  and  the  gift  over  was  sus- 
tained. In  iXw  V.  WeOtT,  IB.*  Aid.,  718, 
Uie  devise  was  to  A.  in  fee,  "  and  in  case  A. 
shall  happen  to  die  and  leave  no  child  or  chil- 
dren" then  to  B.  in  fee,  and  the  gift  over  was 
held  to  be  good  by  way  of  executory  devise. 
The  court,  bowever,  was  of  opinion  that  the 
words  "  child  or  children  "  were  equivalent  to 
"  issue"  and  sustained  the  gift  over  on  other  in- 
dications in  the  will  going  to  show  tliat  the  tes- 
tator intended  to  have  the  gift  over  take  effect, 
not  on  an  indefinite  failure  of  Issue.  iHit  npcm  a 
failure  happening  at  the  death  <A  the  first  dev- 
isee. 

We  think  there  is  good  reason  for  giving  the 
words  "  child  or  children"  an  extended  mean- 
ing, for  theflrst  devisee  mightdiewilhout  leav- 
ing any  child  and  yet  have  a  grandciiild  or 
some  other  remoter  descendant,  m  which  case 
the  gift  over  cannot  have  been  intended  to  take 
effect.  But  we  do  not  think  it  is  necesauy  to 
give  the  words  the  same  effect  as  to  the  gift 
over  as  if  the  word  "  issue"  had  been  used  by 
the  testator  In  tlie  placf^^-ljj^iml.^^Vir,  as  has 
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been  well  remarked,  the  words  "child  or  chil- 
diBO"  haTe  not  the  technical  force  of  the  word 

"  fane"  in  a  limitatioo  over;  and  generally  re- 
fer to  the  time  of  the  death  of  the  devisee. 
S/ifman  v.  Sherman,  Z  Barb.,  885, 887.  It  is  in 
the  natural  order  for  the  parent  to  die  before 
the  children  and  for  the  children  to  succeed  to 
the  estate,  and  it  is  to  be  preeumed  that  the  tes- 
utor  made  his  will  in  view  of  the  natural  order 
and'tberefore,  though  the  meaning  of  the  word 
"  diildrea"  be  extended  by  construction,  it  is 
entirely  unnecessary  to  extend  it  beymd  the 
nandctuldren  or  other  descendants  who  take 
Uie  place  of  the  children  in  the  succesrion.  The 
coostruction,  that  the  words,  "dying  without 
issue"  or"  dyine without liaving issue,"  import 
SD  indefinite  failure  of  issue,  is  highly  artificial, 
sad  probably  defeats  oftener  than  it  furthers 
the  testamentary  intent,  and  it  is,  Uierefore,  not 
to  be  canied  unneoessarify  beyond  the  linie  of 
ezisthi^  precedents.  If,  however,  any  other 
indicauon  of  the  intent  be  required,  such  indl- 
cadcu  is  afforded  by  the  ^mtse,  "  for  and  dur- 
ing the  natural  life  of  each  of  them,"  which 
follows  the  devises  to  Swmh  Loring  and  Julia 
E^mey.  That  phrase  is  inconsistent  with  said  de- 
Tises,  and  as  to  them  most  be  rejected  for  re- 
pugnancy,  but,  nevertheless,  it  indicates  pretty 
cleirty  that  the  times  which  the  testator  intended 
u  the  times  for  the  gift  over  to  take  effect,  in 
case  they  should  take  effect,  were  at  the  deaths 
of  the  first  devisees. 

Sarah  Loring  died  leaving  a  son  living  at  her 
death.  After  the  death  of  Martha  Ann  Whip- 
ple, Sarah  Loring  made  a  deed  purporting  to 
convey  all  her  interest  in  the  estate  to  Hannah 
Loring  in  trost.  We  think  that  imder  that  deed, 
Haonafa  Lwing  took  all  lier  interest  subject  to 
aid  trust,  and  that  therefore,  no  part  of  the  es- 
uie  descended  to  the  eon. 


Samuel  W.  CHURCH 


Hezekiah  W.  CHURCH  et  al. 

1-  BesSdna.rT' testamentary  disposition 

as  follows:  *'I  give,  deriseiand  bequeath 
all  the  rest,  residue  siid  remainder  of  my 
estate,  real,  personal  and  mixed,  wher- 
ever and  however  situate,  of  which  I  am 
now  Dosseesed,  or  may  die  seiaed  orpos- 
nnto  my  sons  S.  T.  B.  H.  J.  and 
C. ,  to  have  and  to  hold  the  same  with  all 
the  privileges  and  appurtenances  to  the 
same  belonging,  to  them  the  said  S.  T. 
B.  H.  J.  andC,  their  heirs  and  assigns 
forever.**  Held,  that  the  devisees  took 
under  Pub.  Stat.,  R.  I., cap.  172,  sec  1,  as 
t«naats  in  eoaunon,  not  as  joint  ten- 
ants. The  devisees  bdns  Individually 
■*swd  and  nothing  in  the  will  or  in 

Xom— BoridtuHir  ebsMB  in  will,'  dlstelbutlon 
■manjf betrs;  cblldrenof  brothenand  tfsterstake 
per  wpua  not  pgr  stirpes.  See,  HoKelver  v.  Ho* 
KelTer  <OhSo),  1  West.  Bep.,  0B. 
a.  L 


the  testator's  oircnmstancee  indicating  a 
different  intent,  the  devisees  took  as 
individoals.  not  as  a  class. 

2.0neoftkeBeBon8  died  witboat  iasno 
before  the  testator.  Held,  tliat  the  de- 
ceased son's  share  lapsed  and  at  the 
testator's  death  descended  to  bis  helm 
as  intestate  estate. 

8.  A  greneral  residuary  devise  or  bequest 
carries  lapsed  or  void  devises  or  be- 
qaeets,  bnt  does  not  inolnde  any  gift 
which  fiUls  of  the  residue  itself. 


DecldedJuIy».188B.) 


BILL  IN  EQUITY  for  opinion. 
The  facts  are  stated  in  the  opinion. 
Mr.  O.  D.  Bosworth,  for  complainant: 
In  the  absence  of  statutory  provisions,  the 
weight  of  authority,  it  seems,  passesliqised  leg- 
acies to  the  residuary  legatees,  and  lapsed  de- 
vises to  the  heirs  of  the  testator.  Jame$  v. 
Jam^t,  4  Paige,  115;  VanKle^k  v.Dutch  ChttrOl, 
20  Wend.,  487;lJarm.  Wilis,  685  and  note*; 
SaiiY.  ChattavMy,  8  Beav.,  576;  Feratutm  v. 
Hedffe$,  1  Harr.  (Del.).  524;  8  Washb.  Real 
Prop..  444,  446:  Gore  v.  StffBetu,  1  Dana.  S06; 
W&rdY.  MitektU,  82  Ga.,  m;Dav>tonv.CIark, 
15  Yes.  Jr.,  414;  Jotua  v.  Letcher,  18  B.  Hon., 
868;  HnghM  v.  AUm,  81  Ga.,  488;  Boberaon  v. 
BoderBon,  21  Ala.,  378;  OuaniTtglutm  v.  CuU' 
ningham,  18  B.  Mon.,  19. 

The  common  law  considered  the  term  "real 
estate"  as  limited  to  lands  of  which  testator 
was  seised  when  he  made  his  will.  Hayden  v. 
etouffhton,  5  Pick.,  688;  AvMoM  v.  PretcoU,  7 
Met..  141. 

In  MasBBchusettB,  since  the  passage  of  the 
Revised  Statutes  giving  a  person  the  right  to 
devise  after  acquired  property,  the  cases  uni- 
formly hold  that  a  lai»ed  devise  of  real  estate 
passes,  the  same  as  a  lapsed  bequest,  into  the  res- 
idue and  not  to  the  heirs  of  the  testator. 
That/er  v.  WeaingUm,  9  Allen.  288;  Bianey  v. 
Blaney,  1  Cush.,  107;  Haydon  v.  Stowiktoa,  5 
Pick.,  628;  Allen  v.  WMte.  97  MasB.,  004;  PreB- 
eott  V.  PreacoU,  7  Met.,  141. 

As  to  the  application  of  this  rule  in  other 
States,  see:  Shreve  v.  Shreve,  2  Stock.,  889; 
Smith  V.  Giirtie.  5  Dutch.,  345;  Van  Kleeek  v. 
DuteJi  Church,  20  Wend.,  457;  Patteraon  v. 
Swallow,  44  Pft.  St,  487. 

The  general  statute  of  Rhode  Island  at  the 
time  of  the  making  of  the  will  aforesaid,  liad, 
and  the  public  statute  now  has,  a  provision  en- 
abling persons  to  devise  after  acquired  real  es- 
tate. See,  Gen.  Stat,  ch.  171,  sec.  1;  Pub. 
Stat.,  ch.  182,  sec.  1. 

The  rule,  it  would  seem,  is  well  eetabllshed, 
that  where  property  is  given  to  a  class  of  per- 
sons, as  le^tees  or  devisees,  and  one  dies  be- 
fore the  testator,  the  survivors  take  the  whole. 
See  cases  cited  below:  also,  Shore  v.  BiUiiigdy, 
I  Vem..  482;  WUHjuiy.  Baine,  8  P.  Wms.,  118; 
Barnee  v.  Allen,  1  Bro.  Ch.,  181;  Creeelim  v. 
Horet,  78  Mo.,  566;  GroM"  Ettate.  10  Pa.  St., 
860;  Bobinton  v.  Martin,  Z  Pa.,  625;  Smith  v. 
Curtie,  5  Dutch.,  845. 

Although  an  estate  is  devised  to  the  children 
of  a  person  by  name,  yet  tf  It  appear  from  the 
whole  will  that  the  testator  intenaed  they  should 
take  as  a  class,  the  share  of  one  dying^  before  , 
the  testator,  without  issue,  ^^  jg  b^^O©Wle 
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vivor.  Sthaftr  v.  KetMl,  U  Allen,  628; 
nwzwv.  Prie»t,  103Maii8.,298;  ;^'/i^<w  v.  L'on- 
gleion,  80  Ga.,  976;  Warner' »  Appeal,  "69  Conn., 
258:  TalcoU  v.  TalcoU,  89  Conn.,  188;  G^y  v. 
Bailey,  42  Ind.,  840,  and  cases  there  cited;  see, 
also,  Jaekaon  v.  PhiUippa,  14  Gray,  546. 

If  the  gift  was  to  be  divided  among  them 
nomiTuUim  in  equal  shares  and  one  dies  before 
the  testator,  his  share  will  lapse;  yet  the  mere 
fact  of  mentioning  them  by  name,  Is  not  cod- 
duBive.    Stedman  v.  Priett,  108  Maae.,  298. 

Where  a  residue  is  given  by  will,  every  pre- 
sumption is  to  be  made  that  the  testator  did  not 
intend  to  die  intestate  as  to  any  of  his  estate. 
Philipptv.  CAoniAwiatnc,  4Ves.  Jr.,5l;  Otuh- 
ing  T.  Ayltoin,  12  Met.,  169,  ITS. 

Meatrt.  Irving  Champlin  and  CIum.  F. 
Baldwin,  for  respondents. 

DtiFfw,  Gh.  J. ,  delivered  the  opinion  of  the 
court: 

The  question  now  before  us  for  decision, 
arises  under  the  will  of  Samuel  W.  Church, 
late  of  Bristol,  deceased.  The  wOl,  after  sev- 
eral spedfle  devues  and  bequrats  for  the  bene- 
fit of  the  wife  and  daughters  of  the  testator, 
concludes  with  the  following  residuair  clause, 
towit;  "I  give,  devise  and  bequeath  all  the 
rest,  residue  and  remainder  of  mv  estate,  real, 
personal  and  mixed,  wherever  and  however  sit- 
uate, of  which  I  am  now  possessed,  or  mav  die 
seised  or  possessed,  unto  my  sons  Samuel  W. 
Church,  Jun.,  Thomas  Church,  Benjamin 
Church,  Uezekiah  W.  Church,  James  C. 
Church,  and  Charles  Henry  Church,  to  have 
and  to  hold  the  same  with  all  the  privileges  and 
appurtenances  to  the  same  belonging,  to  them 
the  said  Samuel  W.,  Jun.,  Thomas,  Benjamin, 
Hezekiafa,  James  and  Charles,  their  heirs  and 
aaeHgoB  forever, "  One  of  the  sons  died  without 
issue  before  the  testator.  The  question  is  wheth- 
er the  share  of  real  estate  which  he  would  have 
taken  under  the  residuary  clause,  if  he  had  sur- 
vived the  testator,  descended  as  intestate  estate 
to  the  heirs  at  law  of  the  testator'or  passed,  un- 
der the  wilt,  to  the  residuary  devisees. 

We  think  there  can  be  no  doubt  that  under 
our  statute,  Pub.  Stat.,  B.  I.,  cap.  172,  gl, 
the  devise  to  the  sons,  so  far  as  it  applies  to 
real  estate,  was  a  devise  to  them  as  tenants  in 
common,  there  being  no  words  manifestly 
showing  an  intent  to  have  them  take  as  joint 
tenants.  The  devise,  therefore,  if  it  is  to  be 
construed  as  a  devise  to  the  sons  individually, 
was,  in  effect,  a  devise  of  one  xmdivided  sixth 
part  of  the  residuary  real  estate  to  each  son  and, 
consequently,  when  one  son  died  without  issue 
before  the  testator,  the  part  devised  to  him  was 
as  if  it  had  never  been  devised  to  him,  it  lapsed 
and,  there  bein^  no  words  to  carry  it  elsewhere 
under  the  will,  it  necessarily  descended  as  in- 
testate estate  to  the  heirs  at  law.  1  Jarman, 
Wills,  5th  Am.  ed.,  622;  8/d.,  17;  Pcmcv.  Page, 
a  P.  Wms.,  469;  8vlan  v.  &fkes,  L.  R,  4  Eq.. 
800:  InSe  Wooa$  WiU  39  Beav.,  286;  (hem  v. 
Owen,  1  Atk.,  494;  Norman  v.  Fraser,  8  Hare, 
84;  Laniard  t.  Boyden,  5  Allen,  249. 

The  cases  cited  to  show  that,  since  the  statute 
authorizing  the  devise  of  after  acquired  real  es- 
tate, the  distinction  between  lapsed  devises  and 
la[»ed  legacies  no  longer  holds,  and  that  now  a 
lapsed  devise  like  a  lapsed  lenicy  will  fall  into 
the  residue,  are  not  in  point,  tor  the  devise  here 
B8 


was  residuary  in  its  inception  and,  therefore, 
could  not  fall  into  the  residue.   This  would  be 
so  if  the  estate  were  personal;  for  though  the  i 
general  rule  is  that  a  general  residuary  bequest  , 
carries  lapsed  or  void  legacies,  it  does  not  in-  | 
elude  any  part  of  the  residue  itself  which  foils. 
BoffweU  T.  Dry,  1  P.  Wms.,  700;  Page  t.  Poff, 
3  P.  Wms.,  489;  Oarthvsait^a  Shr.  v.  Leutt,  \ 
25  N.  J.  Eq.,  861:  Hand  v.  Marev.  38  N.  J.  ! 
Eq.,  59;  Moyd  v.  Barker,  1  Paige,  480;  Hamlet 
V.  Johnaon,  26  Ala.,  557;  Sohier,  Admr.,  v.  In-  I 
chea,  12  Gray, 886; TTonnffv.  Waring,  17Barb..  I 
552:  Be^'a  Eatate,  82  Pa.  St.,  428;  Franier  v. 
Fraziin'a  Srra.,  2  Leigh.  6«. 

The  surviving  sons,  however,  contend  that 
the  devise  to  the  sons,  was  a  devise  to  the  sons, 
not  individually,  but  as  a  class,  and  that  they 
are,  therefore,  entitled  as  a  class  to  the  entiie 
residuary  estate.  But  the  devise  was  a  devise  to 
the  sons,  severally  named,  which  indicates  that 
they  were,  not  simply  as  a  class,  but  each  in-  j 
dividu^y,  the  objects  of  the  testator's  boun^. 
Cases  are  cited  for  the  sons  which  show  that  a  | 
gift  to  persons  by  name,  may  nevertheless  be  a 
gift  to  them  as  a  class.    Sehaffer  v.  KetUU,  14 
Allen,  628;  Sbx2manv.  Prie^,  108  Mass,,  293;  I 
Springer  v.  CongUton,  80  Ga.,  976;  Wamer'$  \ 
Appeal,  89  Conn.,  208;  TaleoU  v.  Taleott,  88 
Conn.,  186. 

In  these  cases,  however,  the  general  rule  that  i 
a  gift  to  persons  named  is  a  gift  to  them  Indi- 
vidually is  recognized,  and  reasons  are  found  ui  i 
the  language  or  structure  of  the  will ,  or  In  the 
circumstances,  for  deciding  that  the  intent  of 
the  testator,  which  is  of  comise  paramount  to  j 
the  rule,  would  be  best  subserved  by  disregard-  | 
Ing  it.  It  was,  in  fact,  apparent  in  every  one 
of  the  cases  dted  that  the  gift,  though  to  per- 
sons named,  was  a  gift  to  them  as  consUtutinga 
particular  tmtnch,  or  as  representing  a  particu- 
lar member  of  the  family,  and  that  if  the  ^fl 
were  suffered  to  lapse  and  go  to  the  heirs  and 
next  of  kin  generally,  it  would  disappoint  the 
purposes  of  the  testator.  There  are  no  such 
reasons  in  the  case  at  bar  for  finding  that  the 
sons  were  intended  to  take  as  a  class.  Thebco- 
eflciaries  under  the  will  are  a  wife,  four  daugh- 
ters, one  of  whom  is  married,  and  six  sons.  The 
desi]^  of  the  will  seems  to  have  been,  after 
making  special  provisions  for  the  wife  and  the 
married  daughter,  to  divide  the  rest  of  the  prop- 
erty among  the  sons  and  unmarried  daughters 
equally  or  nearly  so,  during  the  lives  of  the 
daughters  at  least,  and  if  the  daughters  have  is- 
sue, their  shares  to  go  to  such  issue.  Without 
question  there  Is  some  favor  to  the  sons,  a  rem- 
nant of  the  old  traditional  partiality  lingering 
still,  but  wesee  no  reason  to  doubt  that,  if  the 
will  had  been  made  after  instead  of  before  the 
death  of  the  son  who  died,  the  shares  of  the 
daughters  as  well  as  of  the  sons  would  hsve  ' 
been  proportionately  increased.  We  can,  there- 
fore, see  no  reason  why  we  should  not  construe 
the  residuary  devise  according  to  its  more  ob- 
vious interpretation  as  a  devise  to  the  sons  indi- 
vidually. Bain  V.  Leaeher,  11  Sim.,  9^;KMt 
V.  Gould,  8  Myl.  &  K.,  296;  WiUiama  v.  Ifeff, 
52  Pa.  St.,  836;  2'odd  v.  Trott,  64  N.  C,  280; 
Starlin^a  Mer.  v.  Price,  16  Ohio  St.,  29. 

Our  deciaion  is  that  the  ahare  of  the  real  etiate 
given  to  the  deeeaaed  aon,  deacended,  at  the  dealt 
of  the  teatator,  to  hia  heira  at  Utta  aa  inteatate  e$- 
tote.  ^  I 
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JohoM.  MACEAY 
e. 

Saint  Mary's  CHCKCH. 

1.  A  died  in  Comiecticut  and  letters  of  ad* 
■inistration  on  bis  estate  were  taken 
oat  in  Connectieut.  There  were  no 
elalnu  in  Rhode  Island  agiiinst  his  es- 
tate. Hdd,  that  the  Connecticut  ad- 
■inistrmtor  could  transfer  and  In- 
dorse  a  proiniBBory  note  due  the  estate 
of  A  BO  as  to  liable  the  indorsee  to 
bring  soH  on  the  note  in  Rhode  Island. 

3.  Promissory  notes  given  to  two  Joint  ad- 
idnistrators  for  a  debt  due  to  the  es- 
tate of  the  intestate  may  be  transferred 
and  indorsed  by  one  of  the  administrar 
tore.  A  died  in  Connecticut  and  B  and 
C  were  appointed  administrators  of  his 
estate  botn  in  Connecticut  and  New 
York.  Held,  that  the  administrators 
conld,  iu  New  York,  make  a  Kood  trans- 
fer of  a  note  due  the  estate  of  the  in- 
testate, although  by  reason  of  the  in- 
testate's domeil  they  were  liable  to 
aeconnt  in  Connecticut  for  the  proceeds 
of  the  transfer. 

Z.  B  and  C  were  appointed  in  Connecticut 
ud  New  York  administrators  of  A  who 
died  dmnidled  in  Connecticut.  Two 
notes  were  given  to  tiie  admlnlatarators 
byadebtorof  AIb  estate  in  Rhode  Island 
for  the  amount  due  the  estate.  After 
the  notes  became  due,  the  debtor  made 
part  pi^pment  to  C,  arranging  to  settle 
the  whole  debt  thereafter.  Then  B,  in 
New  York,  transferred  tbe  notes  to  D,  in 
payment  of  a  debt  due  from  the  estate 
of  A,  and  D  notified  the  Rhode  Island 
debtor  of  tbe  transfer.'  Subseqnently 
the  Rhode  Island  debtor  made  an  addi- 
tioaal  payment  to  C,  taklngfrom  blm 
a  gmenl  release  under  seal.  Held,  that 
D.  ootild  recover  in  Rhode  Island  from 
iii6  Rhode  Island  debtor  the  amount 
daeon  the  notes  when  D  received  them. 
A  pn»issorx  noto  in  the  ordinaiT  form 
given  by  a  eorporation  had  on  it  when 
[»odaced  in  court  a  paper  seal.  No  vote 
of  the  corporation  autnorlzed  the  seal; 
the  note  ^d  not  purport  to  be  under 
seal;  the  seal  was  not  the  corporate 
seal;  and  the  treasurer  of  the  corpora- 
tion who  was  a  witness  in  the  case  did 
not  admit  patting  it  on  the  note.  Held, 
that  tbuB  seal  must  be  disr^arded  as 
mere  excess. 

(PnnUeiMe  Decided  July  18, 188S.) 

DEBT.   Heard  by  the  oouit.jui7  trial  being 
waived. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mettn.  Hiebael  J.  Kmify  and  W.  W.  A 
8>  T.  Dou^aas,  for  plaintiff: 

Tbe  disamlity  of  a  foreign  executor  or  ad- 
Diiiiistntor  is  peisonal,  and  does  not  attach 
lo  the  subject-matter  of  the  cause  of  action. 
Petenen  v.  Ck^mieal  Bank.  82  N.  Y.,  21;  aflfg. 
S  Rob.,  006;  8.  a,  less  fnUy,  89  How.  Pr.. 

&ffg.  27  Id.,  miMeBride  v.  iWm^ 
Awfc,  2S  N.  T.,  450;  ailg.  85  Barb.,  657;  Mid 
'UnMfc  V.  MmAant^  M.,  8  Eeyes,  185;  affg. 
s.  L 
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41  Barb.,  481;  Siddick  v.  Moore.  68  N.  C,  882; 
Leake  v.  Oilchriet,  2  Dev.  (N.  C),  78;  Grace  v. 
Hanr.ak,  6  Jones'  L.  (N.  C),  M;  Barrett  v. 
Barrett,  8  Me.,  858;  Harper  v.  ButUr,  8  Pet., 
289  (Law.  ed.,  VIL,  410);  HuteMm  v.  State 
Bank,  13  Met.,  421. 

The  cases  of  Thompg&n  v.  WiUm,  2  N.  H., 
291,  and  Stearng  v.  Burnfiam,  6  Me.,  261.  are 
criticised  and  held  not  to  be  good  law,  in  Afcr- 
*m  V,  Chemifal  Bank,  in  two  opinions,  and  is 
disapproved  in  Story,  Conf.  L.,  sees.  25y,  269. 

The  cases  of  i>Mxiv.  Gary,  14  8.  C,  678,  and 
Carmidtad  v.  Bay,  1  Rich.  (S.  C^,  116,  are 
not  recognized  as  good  law. 

The  case  of  Cutter  v.  Davenport,  t  Pick.,  81, 
is  not  analogous:  and  that  of  Dawes  v.  Boylt- 
ton ,  9  Mass. ,  887,  merely  holds  that  the  assignee 
of  a  bankrupt  in  England  cannot  recover  in  our 
courts.  Bibb  V.  Skinner,  2  Bibb  (Ky.),  67,  holds 
that  part  of  a  contract  cannot  be  assigned,  so 
as  to  permit  asagnee  to  bring  a  suit.  Sanford 
V.  Mieldea.  4  Johns.,  224,  holds  that  after  dis- 
solution, one  partner  cannot  indorse  the  name 
of  the  firm;  doubted,  Pars.  Bills  &  N.,  6. 

In  case  of  joint  administrators,  acts  done  by 
one  are  deemed  the  acta  of  all.  Wltffler  v. 
Wheeler,  9  Cow.,  84;  Douglas  v.  SaUerlee,  11 
Johns. ,  21 ;  Murratf  v.  Blatehford,  1  Wend. ,  681 ; 
616;  autherland  v.  Brmh,  7  Johns.  Oh.,  17, 
JfoW  V.  Sekieffetin,  Id.,  160;  Bonert  v.  UerteU,A 
Hill,  508,  510,  overruling  Smith  v.  Whiting^  9 
Mass.,  884;  Stone,  Mer.  v.  Union  Savings  Bk., 
13  R.  I.,  25;  1  Dan.  Neg.  Inst.,  sees.  866,  268; 
Edw.*  Bills,  pp.  80,  848;  1  Bedf.  Surr.,  8d  ed. 
448. 

The  cases  of  Brown  v.  Dieken-aon,  27  Gratt., 
698;  Carvick  v.  Vickerj/,  2  Doug. ,  668;  RyMner 
V.  FeiekeH.  98  Bl.,  805,  are  cases  of  individual 
joint  payees;  while  Sneed  v.  Mitchell,  1  Hayw., 
289;  Watmn  v.  Eoaiu,  1  Hurl.  &  C,  662,  are 
not  in  point.  In  Sanders  v.  Btain,  6  J.  J. 
Marsh..  446,  the  administrator  acted  as  an  indi- 
vidual. 

Before  the  sale,  assignment  or  transfer  of  an 
administrator  can  be  questioned,  even  1^  tiie 
parties  interested  In  tbe  estate,  there  mxuA  be 
evidence  of  fraud  or  colludon  between  the 
transferrer  and  transferee.  SuUuriandy,  Bnah, 
7  Johns.  Ch.,  17. 

Defendant  being  guilty  of  gross  laches,  the 
payment  must  be  considered  as  made  in  its  own 
wrong.  Davit  v.  Miller,  14Gratt.,  18;  ijofman 
V.  m.  of  Ky.,  41  MisB.,  212,  214;  Bevt  v. 
OraiX.  88  Kan. ,  488;  Dan.  Neg.  Inst.  see.  1887. 

PDssessitm  ctf  the  original  note  by  tiie  defend- 
ant, is  evidence  of  its  payment  or  satisfaction, 
and  no  persmcanquertionit.  Dan.  Neg.  Inst., 
sec.  1227. 

The  payment  to  Duffy  in  1881,  at  most,  is 
only  a  payment  on  account  and,  if  allowed, 
must  be  appropriated  to  interest  then  due  on 
the  note.  Dan.  Neg.  Inst.,  sec.  1289;  Id.,  sees. 
1250-61-52. 

An  impression  without  wax  or  wafer,  is  con- 
sidered a  seal,  but  wax  or  wafer  without  an  im- 
pression is  not  a  seal.  Pub.  Stat.,  R.  I.,  R.  8., 
K.  Y.  (re-enacted  in  sec.  960,  Code  Civil  Proc); 
Bouvier,  Law  Die,  titles  "seal"  and  "scroll"; 

j  Richard  v.  Boiler,  6  Daly  (N.  Y.),  460. 

A  seal  is  not  necessary  upon  the  note  of  a 
mivate  corporation  to  give  it  effect  Clark  v. 
J'armer't  Mfg.  Co.,  15  Wend.,  856.  ^ 

I    Where  an  instrament  un^|,i^ 
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under  a  power  to  execute  one  not  under  seal, 
the  Beal  will  be  considered  immaterial,  and 
mere  surplusage.   J<me*  v.  Homer,  60  Pa. ,  314 
(cited  in  Bouvter'B  Law  Die.,  title,  "seal"). 
Uemn.  Ctorauun  A  Fee^.  for  defendant 

StbuMSt  J.,  deUvered  the  opinion  of  tiie 

court: 

The  plaintiff  sues,  as  indorsee,  upon  two 
notes  given  br  the  defendant  Corporation  to 
William  H.  Kellj  and  James  I>uff7,  adminis- 
trators upon  the  estate  of  William  £.  Duflv. 
It  la  admitted  that  William  E.  Duffy  died  m 
Connecticut;  that  these  peraons  were  appointed 
administrators  Id  Connecticut  and  also  in  the 
State  of  New  York,  where  both  of  them  reside; 
and  that  the  defendant  Corporation,  by  its  treas- 
urer duly  authori2ed,  gave  the  notes  in  the  set- 
tlement of  a  debt  admitted  to  be  due  from  the 
Corporation  to  the  estate  of  William  £.  Du^. 
Apnl  8,  1881,  after  the  notes  were  due,  the  de- 
fendant paid  $600  on  account  to  James  Duffy, 
one  of  the  ai^inistrators,  under  an  arrange- 
ment made  with  him  to  sett  le  the  whole  indebt- 
edness at  a  future  time,  for  the  face  of  the 
notes  without  interest.  After  this  and  before 
April  23,  1881,  William  H.  Kelly,  the  other  ad- 
ministrator, "for  himself  and  James  Duffy,  ad- 
ministrators of  estate  William  E.  Dnfl^,  de- 
ceased," indorsed  (xie  of  the  notes  and  dehvered 
the  other,  which  was  made  payable  to  the 
plaintiff  as  attorney  and  by  bim  indorsed  in 
blank,  to  plaintiff  for  his  fees  for  legal  service 
rendered  in  settlement  of  the  estate,  his  bill 
having  been  aubsequently  allowed  by  the  sur- 
rogate in  New  York,  in  Kelly's  account,  to  the 
amount  of  $8,000.  Thereupon  the  plaintiff  no- 
tified ^e  defendant  of  his  ownership  of  the 
notes  and  demanded  payment.  April  80, 1881, 
after  such  notice,  the  defendant  paid  to  James 
Duffy,  adndnistrator,  $900  more,  and  took 
from  him  a  general  release,  under  seal,  of  all 
claims  of  the  estate  of  William  E.  Duffy  against 
the  defendant,  and  particularly  of  the  notes  in 
question;  the  balance,  as  agreed,  to  he  paid 
when  Duffy  should  obtain  and  surrender  the 
notes. 

Upon  this  Htate  of  facts  several  questions 
arise:  FirH.  Can  an  executor  or  administrator 
under  the  laws  of  one  State  indorse  a  note  so  as 
to  enable  theindorseeto  sue  in  another  State? 

This  question  was  fully  examined  and  dis- 
cussed in  Petersen  v.  Chemical  Bank,  32  N.  Y., 
31,  the  court  sustaining  such  an  indorsement. 
8o,  also,  in Biddiekv.  Moore,  65 N.  C. ,  883;  Bar- 
rett V.  Barrett,  8  Me.,  868:  and  in  Hutchint, 
Admr.,  v.  State  Bank,  13  Met.,  431,  the  same 
doctrine  was  sustained. 

While  there  are  cases  which  hold  to  the  con- 
trary, e.g.,  Thompeon  v.  W&aon,  2  N.  H.,  381; 
ZHalv.  Qary,  14S.C.,678;^%!AtrfMv.£ttrnAam, 
5 Me.,  361,  the  underlying  considerations  on 
which  such  decisions  rest,  seem  to  be  that  an 
administrator's  authority  does  not  extend  be- 
yond the  jurisdiction  of  the  Htate  in  which  he  is 
appointed,  and  that  to  give  effect  to  such  an  in- 
dorsement would  really  amount  to  administra- 
tion in  another  State  to  the  possible  detriment 
of,  resident  creditors.  This  last  consideration 
does  not  apply  in  the  case  before  us,  for  it  does 
not  uipear  that  there  are  any  creditors  of  Will- 
iam E.  Duffy  in  tlds  State. 

Upon  the  other  grounds,  the  case^which  up- 
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hold  the  transfer  seem  to  us  to  stand  upon  the 
better  reason.  The  title  to  a  negotiable  instru- 
ment passes  by  Indorsement,  and  if  indorsed 
by  an  admintsttator,  who  is  the  representatire 
(H  the  deceased  owner,  in  the  proper  settlement 
of  an  estate  and  without  affecting  the  rights  of 
other  parties,  why  should  its  effect  be  limited 
to  the  boundaries  of  the  State  where  the  deceased 
lived?  Not  only  would  this  limit  the  n^utia- 
bility  of  the  instrument,  but  it  would  cast  upon 
an  administrator  the  unneceasaiy  burden  of  pro- 
curing letters  of  administration  in  another 
State.simply  tocoUect  an  admitted  debt.  More- 
over, suppose  the  administrator,  indorsee  and 
maker  lived  in  the  same  State  at  thetime  of  the 
indorsement,  but  that  the  maker  subsequently 
removed  to  another  State,  could  it  be  claimed 
that  the  indorsee  would  be  barred  from  suing 
in  the  second  State  because  his  title  came 
through  an  administrator  who  would  himself 
be  incapalde  of  brining  suit  in  that  Statef  Yet 
the  elements  of  title,  m  the  case  supposed,  would 
be  the  same  as  in  the  case  in  question.  We  aee 
no  reason  why  the  residence  of  the  maker 
should  affect  or  control  the  plaintiff's  title  or 
his  right  to  sue.  The  right  of  action  is  tramd- 
tory;  the  holder  of  a  note  must  collect  of  the 
maker  where  he  can  find  him.  If,  therefore, 
as  against  the  maker,  the  holder's  litletoanole 
is  good,  his  right  of  action  should  be  good  also. 
We  therefore  hold  that,  in  a  case  V&a  this,  in 
which  no  interests  but  those  of  the  parties  to 
the  note  ore  involved,  and  we  say  this  without 
passing  upon  the  effect  of  the  transfer  when 
there  are  creditors  in  this  Btate.an  administrator 
in  another  State  may  transfer  a  note  upon  which 
the  indorsee  may  sue  in  this  State. 

Seemid.  Can  a  note  given  to  two  joint  ad- 
ministrators be  transferred  by  one  ol  themf 
There  is  no  question  that  one  of  two  executors 
or  administrators  may  transfer  notes  held  by 
the  deceased,  for  the  reason  that  the  seventl 
persons  are  considered  as  holding  one  office, 
and,  in  the  settlement  of  the  estate,  the  act  of 
one  is  equivalent  to  the  act  of  all;  the  power 
of  the  offloe  may  be  fuUy  ezerdeed  by  one,  tot 
each  takes  the  whole  In  his  representative  ca- 
pacity, and  not  a  moiety.  Stone  v.  Uni&tt  8ar- 
inpa  liank,  13  K.  I.,  35.  When,  therefore,  ad- 
ministrators, in  collecting  assets,  take  a  note 
payable  to  themselves  as  administrators,  though 
the  form  of  the  obli^tion  be  changed,  its  char- 
acter is  the  same;  it  is  still  a  debt  due  to  the 
estate,  not  to  them  peTsonaUy,  and  its  proceeds 
are  assets  of  the  estate.  We  see  no  reason, 
therefore,  why  the  same  rule  should  not  ap- 
ply as  though  the  obligation  remained  in  its 
ongiual  form.  The  case  is  quite  different  from 
the  ordinary  case  of  joint  pavees,  who  may 
have  adverse  interests,  and  where  each  is  en- 
tiUed  to  hold  his  moiety  of  the  oblig^on  until 
be  sees  fit  to  pert  with  it.  In  the  ordinary 
cases  of  joint  payees,  excepting  of  course  co- 
partnerships, neither  one  npresents  the  otbea"; 
one  alone,  therefore,  cannot  transfer  a  note  with- 
out the  other.  But  where  one  rejiresents  the 
whole,  as  a  partner  or  an  administrator,  the 
rule  fhould  follow  the  reason.  And  thus  it 
j  has  been  held  in  Bogeri  v.  EerieU,  4  Hill  (N.  Y.>, 
493,  where  the  cases  upon  thlsjiotnt  were  care- 
I  fully  examined.  See,  also,  1  Dan.  Neg.  List., 
sec.  368,  and  1  Pars.  BiUs  &  N»  168.  Most 
1  of  the  cases  t<t,0MS*bVi4«*g*@e£erred  by 
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tbe  defeadant,  are  cases  of  Individual  joint 
payees  and  cases  of  partners  after  dissolu- 
tioa  Id  Sander»  v.  Gain's  Adm.,  0  J.  J. 
Mardi,  446,  the  court  said  that  the  admin- 
istiabH-  and  admiDistratriz  might  have  sued 
fabuly  or  indiridiiaUy,  but  as  the  administrator 
bid  undertafcen  to  act  indiTidually,  not  as  ad- 
minigtrator,  he  could  not  transfer  the  note  wlth- 
oat  the  oUier  payee.  8mithv.Whitinc,ilAasa., 
834,  is  commented  on  in  Bogert  v.  HerteU.  In 
tbe  present  case,  the  notes  were  given  for  dif- 
ferent amounts,  and  in  different  tenor,  for  a 
MA  doe  to  tbe  estate  represented  by  the  ad- 
ministrators. They  were,  therefore,  assets  of 
tiie  estate,  and  as  such  we  hold  that  tliey  could 
be  dealt  with  as  other  assets  of  the  estate,  by 
either  administrator. 

Could  the  administrators  in  New 
Ycfffc  transfer  in  that  State  a  note  on  which,  by 
reason  of  the  domicil  of  the  intestate,  they  were 
accountable  in  Connecticut  ?  If  tbe  adminis- 1 
tatOB  in  New  Ymk  were  not  the  same  as  the 
•dminiBtrat(»B  In  Coimectiont.  dearly  they 
eonld  not,  for  in  that  case  the  property  in  the 
soles  woidd  not  have  passed  to  them.  But 
they  were  the  same  persons.  Under  their  dual 
satboritf  they  had  the  whole  of  the  estate.  The 
traoafer  does  not  show  in  which  capacity  Kelly 
claimed  to  act.  We  do  not  think  that  the  mere 
&ct  Uiat  he  acted  in  New  Toi^,  though  he 
might  ultimately  be  accountable  in  Connecti- 
CQt,  roidered  his  act  invalid.  The  validity  of 
an  admiuistrator'B  act  depends  upon  its  char- 
acter, rather  than  upon  the  locality  where  it  is 
done.  Judge  Story,  in  Treeotkick  v.  Austin,  4 
MsaoD,  16,  85,  says:  "A  will,  bequeathing  per- 
a»ial  estate,  conveys  that  raop^y,  wherever 
it  mqr  be  situated,  if  the  will  is  made  accord- 
ing to  the  law  of  the  place  of  tbe  testator's 
dnnidl.  And  it  has  never  been  supposed  that 
it  was  indispensable  to  the  assertion  of  a  title, 
draived  under  such  will,  that  there  should  be 
a  iax)hate  in  every  place  where  such  property 
was  situated."  In  this  case,  as  also  in  Hutch- 
m,  Admr.,  v.  State  Bank,  12  Met.,  421,  trans- 
fen  of  property  by  foreign  executors  were  rec- 
MoizeiL  In  WUkins  v.  ElUti,  9  Wall.,  740 
[SIX.,  Law.  ed.,  5861,  a  payment  to  a  foreign 
admim'strator  was  held  to  be  good  against  an 
admiaistrator  afterwards  appointed  in  tbe  State 
where  the  debtor  resided.  Many  cases  might 
be  cited  where  payments  of  debts  outside  of 
tbe  jurisdiction  of  the  court  appointing  tbe 
imesentative,  have  been  upheld. 

In  ^akeipeare  v.  Fidelity,  etc..  Co.,  97  Pa., 
ITS,  it  was  held  that  United  States  coupon 
braids,  deposited  with  tbe  defendant  for  safe- 
keeping, were  properly  delivered,  in  Philadel- 
I^,  to  a  foreign  executor.  Very  often  the 
powers  given  to  executors  by  wills  are  broader 
ttian  those  which  tbe  law  gives  to  an  adminis- 
trator, and  most  of  the  cases  on  this  point  re- 
late to  executors.  But,  with  reference  to  the 
settlement  oi  the  estate,  their  powers  and  duties 
are  the  same.  In  either  case,  however,  the  ]e^ 
tm  testamentary  of  an  executor  have  no  greater 
extraterritorial  force  than  letters  of  adminis- 
ttstion.  What  an  executor  can  do,  as  the 
r^ffeaentative  of  tbe  deceased,  regardless  of 
mdal  powers,  an  administiatOT  may  do.  In 
the  recent  case  of  MeCord  v.  ffumpton., 
M  Ind.,  565,  it  was  held  that  a  note  given 
to  admlnistraton  in  Illinois,  for  goods  sold, 


made  payable  in  Indiana,  could  be  collect- 
ed by  the  administrators  in  the  latter  State, 
even  against  the  claim  of  an  administrator  ap- 
pointed in  Indiana.  If  an  executor  or  admin- 
istrator can  dispose  of  property  outside  of  the 
jurisdiction  where  he  is  appomted.  there  Is  no 
good  reason  why  be  should  be  required  to  be 
within  the  Umita  of  tbe  Jurisdiction  when  be 
makes  the  transfer.  In  many  cases  it  may  be 
quite  necessary  for  him  to  be  present  at  the 
place  where  the  property  is,  in  atdsst  to  carry 
out  the  transfer. 

From  this  review  of  the  law,  it  appears  that 
the  notes  could  be  legally  transferred  from  Kel- 
ly, as  administrator,  to  tbe  plaintifT.  From  the 
testimony  it  appears  that  they  were  transferred 
for  adequate  consideration,  in  part  payment  of 
a  claim,  which  was  subsequently  passed  upon 
and  allowed,  for  a  larger  sum  than  the  amount 
of  the  notes,  by  the  surrogate  in  New  York. 
I  While  the  evidence  shows  uiat  tbe  transfer  was 
made  by  Kelly  as  soon  as  he  learned  tiiat  his 
co^dministratw.  Duffy,  had  taken  steps  to  col- 
lect the  notes  and  that  It  may  have  been  to 
prevent  Duffy  from  getting  the  proceeds  of  the 
notes  into  his  hands,  still  we  cannot,  simply 
from  this,  infer  that  it  was  fraudulent,  when  it 
appears  to  have  been  made  upon  good  con- 
sideration and  with  immediate  notice  to  tbe  de- 
fendant. Tbe  testimony  shows  that  the  trans- 
fer of  the  notes  to  the  plaintiff  was  talked  over 
at  the  time  of  the  settlement,  April  80, 1681.  A 
payment  made  after  such  notice  could  not  avail 
as  against  tbe  plaintiff,  who  then  held  ttra  notes 
and  who  had  demanded  payment. 

One  more  question  remains.  A  paper  seal 
was  pasted  upon  one  of  the  notes  and  the  de- 
fendant claims  that  this  made  ft  non-negotiable. 
The  vote  of  the  Corporation  did  not  authorize 
the  treasurer  to  make  a  note  under  seal;  the 
note  itself  does  not  purport  to  be  under  seal; 
it  is  not  the  seal  of  the  Corporation,  and  t^ie 
treasurer,  who  has  been  a  witness,  did  not  state 
that  it  was  his  seal  or  that  he  put  it  on.  In 
other  respects  it  is  in  the  form  of  an  ordinary 
negotiable  promissory  note.  We  think,  there- 
fore, that  we  must  consider  tbe  paper,  as  sug- 
gested 1^  plaintiff's  counsel,  "a  jHece  of  un- 
necessary ornament,"  or,  in  the  woi^  of  Jojiea 
V.  Homer,  60  Pa.,  814,  dlsrc^iard  "tbe  seal  as  a 
mere  excess." 

We  conclude,  therefore,  that  tbe  plaintiff  is 
entitled  to  recover  the  amount  due  upon  tbe 
notes  when  they  came  into  his  bands. 
Judgment  for  jAaintiff. 


John  J.  BURNS 

F. 

Samuel  W.  K.  ALLEN. 

When  an  attorney  at  law,  making  col- 
lectiou  for  his  client  so  retains  the 
whole  of  the  nun  eolleeted*  or  so  re- 
tains a  laive  part  thereof,  as  to  raise  a 
preanmpuon  of  bad  fitith  on  his  part, 
the  court  will  by  order  require  hun  to 
make  nayment  to  hie  client.  An  attor- 
ney collected  by  suit  seventy-five  dol- 
lars for  his  client-  and  held  tihe  whole 
ae  payment  Ibr  mo^j^»sm  bl!iLjU3€^C 


144 


New  England  Reporteb — Sup.  Ct.  of  Rhode  Island. 


Jajt. 


and  in  other  litigation  as  to  officers'  fees, 
which  ^:rew  out  of  the  suit,the  client  not 
being  interested  in  this  other  litigation, 
tiiat  the  court  in  the  lUrcum- 
stuioes,  would  allow  the  attorney  to 
retain  thirty  per  cent  of  the  sum  col- 
lected, and  wonld  order  him  to  pay 
over  the  balance  to  his  client.  ' 


(Provldenoe 


-Decided  May  28. 18B&.) 


PETITION  for  on  order  of  court  requiring 
the  reapcmdent  to  pay  over  certain  moDcys 
collected  by  him  as  the  petitioner's  attorney. 
The  facta  are  stated  in  the  opinion. 
Mr.  tohik  M.  BrennaA,  for  petitioner. 
Mr.  Nicholas  Van  Slyek*  for  respond- 
ent. 

Stlneaa.  J.,  deUvered  the  opinion  of  the 
court: 

In  Orr  t.  Tanner,  13  R.  L,  91,  the  court  rec- 
ognized the  liability  of  an  attorney  at  law  to 
summaiT  process  for  the  payment  of  money  in 
his  han<U  belonglDg  to  his  client.  See,  also^ 
Bowling  Oreen  Savingt  Bank  v.  Todd,  53  N. 
Y.,  489;  In  Be  Findce,  6  Daly,  111;  In  re 
^Mib^,  6  Paige,  Zll;  In  Be  Aitkin,  4  B.  & 

Proceedings  of  this  Und,  however,  cannot  be 
entertained  when  the  case  simplv  presents  a 
diCtereoce  of  opinion  as  to  the  lair  amount  to 
be  retained  for  services.  The  court  cannot 
thus  undertake  to  adjust  accounts  between 
counsel  and  client  But  when  an  attorney 
withholds  the  whole,  or  a  sum  so  much  exceed- 
ing a  proper  or  justlflahle  charge  as  to  amount 
to  a  breach  of  his  duty  and  to  raise  a  presump- 
tion of  bad  faith,  the  court  which  admits  him 
to  the  privilege  of  practicing  at  its  bar  should 
require  of  him  the  fulfillment  of  the  obliga- 
tions that  attend  the  privilege.  Such  a  proc- 
ess is  not,  as  contended  by  the  respondent,  in 
contravention  of  his  right  of  trial  by  jury.  He 
is  an  officer  of  the  coort;  he  has  taken  an  oath 
that  he  will  demean  hlmadf  as  an  attorney  and 
counselor  of  the  court,  "uprightly  and  ac- 
cording to  law."  When  the  court  undertakes 
to  enforce  this  plain  duty  of  its  officer,  it  is  do- 
ing that  which  a  jury  trial  cannot  do.  It  does  not 
undertake,  primarily,  to  settle  the  rights  and 
credits  of  the  parties,  but  only  to  require  that 
its  officers  do  not  make  iUe^  exactions  nor 
deny  to  clients  their  indisputable  rights.  A 
Jury  is  the  tribunal  to  settle  what  is  fairly  due 
to  the  parties  under  their  contract.  Except  in- 
cidentally, the  court  does  not  touch  that  matter 
in  a  proceeding  like  this,  but  simply  acts  with 
reference  to  an  excess,  so  apparent  as  to 
amount  to  misconduct. 

As  stated  by  the  court  in  Bowling  Oreen  Bath 
ingt  Sank  v.  Todd,  aupra,  "The  law  is  not 
guilty  of  the  absurdity  of  holding  tliat  after  a 
cUent  has  spent  years  m  collecting  through  his 
attorney  a  lawful  demand,  he  shall  be  put  to 
spending  as  many  more  to  collect  it  from  bis 
attorney,  and,  if  that  attorney  should  not  pay, 
then  try  the  same  track  again." 

In  this  case,  the  respondent  attached  prop- 
erty and  obtained  a  Judgment  of  $15  and  costs 
for  the  petitioner  gainst  the  American  Mills 
Co.,  in  the  Justice  Court  of  Warwick,  in  April, 
1881.   In  November,  1881,  a  subsequent  at- 


taching creditor  brought  a  bill  in  equity  against 
the  sheriff  and  deputy-sheriff  to  review  the  tax- 
ation of  costs  and  to  restrain  the  sheriff  from 
paying  over  the  costs  as  taxed.  As  these  costs 
were  incident  to  judgments,  the  judgment 
plaintiffs  were  afterwards  made  parties  to  the 
bill.  But  the  only  question  at  issue  was  the 
amount  due  to  the  officers  and  keepers,  no 
question  being  made  as  to  the  judgment  debt 
itself.  The  petitioner  was  in  no  way  interested 
in  the  result;  for,  not  having  paid  these  costs, 
be  would  be  under  no  obligation  to  pay  them 
at  all  if  Uiey  were  decided  to  be  illegal,  aoA 
otherwise,  the  sheriff  would  pay  them,  as  he 
had  received  the  money  for  that  purpose.  It 
was  a  matter  in  which  only  the  officers  were 
interested,  although  others  were  nominal  par- 
ties to  the  bill.  Numerous  hearings  were  had 
and  aitet  decision  another  suit  was  brought 
against  the  sheriff  in  the  Circuit  Court  of  the 
United  States,  about  the  same  matter,  which  la 
still  pending;  but  to  this  suit  the  petitioner  and 
other  judgment  creditors  are  not  partiea  The 
respondent  claims  to  hold  the  whole  amount  of 
the  judgment  for  services  rendered  in  Uiese 
cases  and  hearings,  and  also  in  a  suit  which  he 
brought  against  the  sheriff  in  a  special  court 
of  common  pleas,  without  the  knowledge  or 
authority  of  the  petitioner  and  which  was,  un- 
der the  circumstances,  both  tmneoessuy  and 
fruitless.  We  do  not  think  he  is  entitled  to 
TTiftintRin  such  a  claim.  The  only  service  ren- 
dered to  the  petitioner  was  the  issuing  of  a 
writ,  attaching  property  and  obtaining  a  nit 
dicit  judgment,  followed  by  execution,  on 
which,  after  considerable  trouble  It  is  true,  the 
money  was  paid  in  full.  The  petitioner  can- 
not be  held  to  pay  for  defending  the  large  al- 
lowance made  to  the  officers  for  costs.  The 
respondent  charges,  among  other  tilings,  for 
going  to  Philadelphia,  pending  the  oill  in 
equity,  to  induce  the  petitioner  not  to  sell  his 
claim  to  other  parties.  But  he  cannot  charge 
for  doing  that.  If  the  petitUmer  was  willing 
to  sell  his  claim,  subject  to  the  lien  for  oosto 
and  service,  it  was  no  part  of  his  counsel's  duty 
to  prevent  it.  On  the  contrary,  if  he  was  to  he 
charged  with  all  the  litigation  then  in  pros- 
pect, it  would  have  been  greatlv  to  his  advan- 
tage to  sell  and  get  what  he  could  out  of  it,  be- 
fore the  whole  was  consumed  in  expenses;  and 
his  counsel,  if  asked,  should  have  so  advised 
him. 

The  whole  controversy  was  about  the  officers' 
fees  and  the  defense  to  the  litigation  was  steely 
to  enable  them  to  hold  that  which  had  be» 
allowed  to  them.  No  doubt  the  respondent 
thought  that  as  plaintiffs'  attorney  in  the  jus- 
tice court  suits  he  was  bound  to  defend  the 
officers  in  tbe  Utigation  that  ensued  and  that  he 
had  the  right  to  make  charges  to  his  clloita 
therefor,  but  he  had  not  the  ri^t  to  think  so. 
The  fact  that  the  cause  of  complaint  against 
the  officers  happened  to  grow  out  of  those  suits, 
did  not  cast  upon  the  pTaintifla  the  burden  of 
defending  them.  Moreover,  it  appears  by  the 
record  in  the  Furbush  case  that  in  a  week  after 
the  filing  of  the  bill,  the  ex  parte  injunction, 
which  had  been  granted  to  restrain  the  sheriff 
from  paying  out  the  funds  In  his  hands,  was 
diBsolved  as  to  the  judgment  debts  and  all  costs, 
except  those  taxed  for  taking  invaitorlea  and 
forkeepoa'  f«frgi,l^it^i^g«^ot  be 
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claimed  that  the  pettttoner  and  otber  Judgment 
creditors  bad  my  interest  in  the  suit  even 
though  they  were  made  parties  to  it  for  the 
purpose  <a  reatddng  the  officers,  if  poasible. 
Upon  motion,  the  meriff  could  have  been  or- 
dered to  pay  over  to  them  all  but  the  costs  in 
dispute,  which  in  no  event  were  to  go  to  them; 
ana,  coosequently.  it  is  not  to  be  presumed  that 
tbey  would  have  been  held  liable  for  costs,  if 
the  complainants  had  prevailed.  The  respond- 
ent must  have  understood  the  matter  in  this 
way  for  he  did  not,  in  that  salt,  enter  an  ap- 
pearance for  the  petitioner  or  for  any  of  the 
plaiDtiffs  in  tbejustice  court  suits,  but  only  for 
the  offlcen.  Clearly  he  cannot  charge  the  pe- 
titioner for  services  m  matters  where  fie  did  not 
appear  for  him.  To  withhold  his  money  on 
that  account  is  to  withhold  it  without  a  legal 
ri^t  to  do  so. 

Under  the  circumstances  we  think  that  thirty 
per  cent  of  the  judgtnent  debt  is,  certainly,  as 
mudi  as  could  be  claimed  for  all  services  that 
the  respondent  had  the  right  to  charge  for,  and 
that  he  should  pay  over  all  that  he  holds  above 
tiiat  limit. 

Order  aecordingly. 


Alpha  R.  HIIX 

e. 

Hugh  B.  BAIN,  Town  Treasure,  etc. 

A,  dalmtng  to  be  injored  by  eoUiaion 
vithoeruiin  teams  left  in  a  ni^^way  by 
B,  broaght  an  action  against  B  to  re- 
eorer  djun&gea  for  ms  Injuries.  In 
this  action  B  obtained  Judpnent.  A 
then  brought  an  action  against  the 
town  in  which  the  highway  was  situated 
to  recover  damages  for  his  injuries, 
ehargiinflr  the  town  with  negll^nee 
in  permitting  the  highway  to  be  unsafe. 
The  town  pleaded  inibar  the  Jndfl;- 
aent  recovered  by  B  against  A  alleg- 
ing that  B  caused  the  defect  complained 
of.  To  this  plea  A  demurred.  Held* 
that  the  plea  waa  ^od»  and  that  the 
demuRW  should  be  overruled.  Held* 
farther,  that  A.  1^  the  Jadsn«Bi  which 
6  reooTcred  against  hiiUf  was  estopped 
from  suing  the  town. 

(Kent  DeeMed  June  aB.!UeM 

TIRESPASS  on  the  case.   On  demurrer  to 
plea. 

The  facts  are  stated  in  the  opinion. 
Mettn.  Page  *  Owen,  for  plaintiff. 
Mmn.  Hieholae  Van  Slyekand  Zlba 
O.  Sloenm.  for  defendant 


Note.— to  the  otilJgation  of  monlclpel  corpora- 
tions to  keep  streets  in  suob  repair  as  to  be  safe  for 
travelers,  see,  Citr  of  Madison  v.  Baker,  <Iad.)  1 
West.  R.,  lis,  and  vote. 

Ttin  rsnnsffn  nf  an  ordinance ' requiring  vi^fUanoe 
OB  tiw  part  of  poUoemen  to  leport  defects  in  ttoeets 
vQloot  reUeve  the  oorporatlon  from  liability  for 
the  t«d  ooDdltloa  of  its  streets  throush  negUgeooe 
of  the  oOoen  to  make  report.  Goodtellow  v.  The 
Mtror.etc  of  New  York,  1  Cent.  S.,  SL 
K.  L  H.  B.,  V.  I. 


Dnrfee.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  case  made  by  the  pleadings  is  this:  Sep- 
tember 28,  1882,  the  plaintifl,  while  driving  on 
the  Pontiac  road,  so  called,  in  the  Town  of 
Cranston,  in  the  night  time,  in  the  exercise  of 
reasonable  care,  came  into  collision  with  cer- 
tain teams  or  carts  placed  In  the  road  and  left 
there  by  James  A.  Budlongand  Frank  L.  Bud- 
long,  copartners,  and  was  oadly  injured  in  his 
person.  He  sued  the  Budlongs  at  the  March 
Term  of  this  court  ,  1888,  in  a  plea  of  trespass 
on  the  case,  laying  his  damages  at  930,000  for 
injuries  received  from  said  obstruction,  but  aft- 
er trial  the  jury  found  a  verdict  for  the  Bud- 
lonf^  as  not  guilty  of  causing  the  injuries,  on 
which  verdict  the  court  gave  a  final  judgment 
for  the  Budlongs,  which  Judgment  still  remains 
in  force.  At  the  December  Term  of  the  Cotirt 
of  Common  Pleas,  1883,  theplahitifl  brouriit 
this  action  against  the  Town  of  Cranston,  which 
Is  an  action  on  the  case  to  recover  damages  for 
the  injuries  aforesaid,  on  tiie  ground  that  the 
town  neglected  to  keep  said  road,  the  same  be- 
ing a  public  highway,  safe  and  convenient  for 
travel  The  defendant  pleads  the  Judgment  for 
the  Budlongs  in  bar  by  w(^  of  estoppel,  alleg- 
ing that  Uie  Budlongs  were  the  authors  of  the 
obstruction  or  defect  complained  of.  The 
plaintiff  demurs  to  the  plea.  The  case  is  here 
on  appeal.  The  question  is  whether  the  plea  is 
a  good  plea  by  way  of  estoppel.  The  defend- 
ant contends  that  it  is,  because:  in  the  first 
place,  the  plaintiff  in  order  to  recover  in  this 
action  would  have  to  prove  all  which  it  was 
necessary  for  him  to  prove  in  order  to  recover 
in  the  former  action,  except  the  fact  that  the 
said  teams  and  carts  were  placed  In  said  road 
and  left  there  by  the  Budlongs,  which  fact  is 
admitted  by  the  demurrer;  and  sometliing  else 
besides,  namely:  that  the  town  after  notice  of 
.  the  alleged  nuisance,  actual  or  constructive, 
neglectM  to  remove  or  guard  against  it;  and  be- 
cause, in  the  second  place,  the  town  hiu  only  to 
notify  the  Budlon^  of  this  action,  thus  giving 
them  an  opportimity  to  defend  it,  in  oraer  in 
case  of  a  judgment  against  the  town  to  make 
the  Budlongs  liable  over  for  the  damages  re- 
covered; 80  uat,  if  the  plea  is  not  sustained,  the 
Budlongs,  after  judgment  in  their  favor  prov- 
ing that  the  plaintiff  has  no  case,  may  be  com- 
pelled in  this  roundabout  way,  to  compensate 
the  plaintiff  for  his  injuries.  The  plaintiff,  on 
the  other  hand,  contends  that  the  plea  is  bad 
because  the  defendants  in  the  two  actions  are 
different  and  there  is  no  privity  between  them. 

Undoubtedly  the  rule  as  generally  laid  down 
is  that  judgments  avail  as  estoppels  only  for 
or  again^  parties  and  privies,  but  nevertheless 
the  courts  allow  themselves  a  good  deal  of  lat- 
itude in  applying  the  rule,  observing  the  spirit 
of  it  rather  than  the  letter.  Thus  it  has  been  held 
that  a  judgment  in  favor  of  a  deputy-sheriff,  in 
an  action  against  him  for  official  misfeasance  or 
default,  is  available  by  way  of  estoppel  in  an 
action  against  the  sheriff  for  the  same  misfeas- 
ance or  default.   King  v.  Chate,  15  N.  H„  9. 

So,  it  has  been  held  that  a  judraient  in  favor 
of  a  master  in  an  action  against  nim  for  the  act 
of  his  servant,  rendered  in  a  trial  of  the  case  on 
its  merits,  is  a  bar  to  a  suit  against  the  servant 
for  the  same  act.  Emery  v.  FotOer^^Si  Me.. 
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So  it  has  been  held  that  a  judgment  on  the 
ground  of  paymentagainstoneof  two  Joint  and 
several  makers  of  a  promissory  note  la  a  bar  to  re- 
covery against  tiie  other,  whether  as  between  the 
makers  uie  other  slnied  as  principal  or  surety. 
Spencer  v.  Dearth, 4»Yt.  ,98.  In  Bates  v.  Stanton, 
1  Duer,  79,  88,  the  plaintiff,  claiming  to  be  the 
owner  of  certain  goods,  delivered  them  to  the  de- 
fendant by  way  m  bailment ;  tiie  def  endi^it  tSter- 
wards  8urrena»ed  them  to  the  true  owner, 
taking  from  him  an  indemnity  bond.  There- 
upon the  plaintiff  sued  him  in  trover  for  their 
conversion,  and  it  was  held  that  a  judgment  re- 
covered by  the  true  owner  in  an  action  against 
the  plaintiff  involving  the  right  to  the  goods, 
was  conclusive  against  the  plaintiff  in  his  ac- 
tion against  the  defendant,  inasmuch  as  the  par- 
ties. £ough  nominally  different,  were  virtually 
the  same  on  account  of  the  interest  which  the 
true  owner  had  in  the  defense  of  the  later  ac- 
tion bv  reason  of  the  indemnity  bond  which  he 
had  given  to  the  defendant  of  record.  In  At- 
kin9(m  V.  White,  60  Me.,  896,  the  owner  of  a 
lot  of  logs  mortgaged  them  to  A,  and  then  sold 
them  to  B.  A  Mterwards  sold  a  portion  of 
them  to  C,  warranting  their  title.  B  sued  C 
in  trover  for  a  conversion  of  the  logs  bought  b^ 
him,  and  recovered  judgment;  C  settiDg  up  hu 
title  under  A.  In  a  later  suit  by  C  against  A 
involving  the  same  title,  it  was  held  that  the 
judgment  recovered  by  B  was  a  bar  to  recovery. 
See,  also,  Durham  v.  Giles,  52  Me.,  206,  and 
Freer  v.  Stotenbur,  3  Abb.  Ct.  App.  Dec.,  189. 

In  these  cases  the  defendants  were  permitted 
to  avail  themselves,  by  way  of  estoppel,  of  judg- 
ments to  which  they  were  neither  parties  nor 
privies.  The  ground  on  which  thfe  was  per- 
mitted seems  to  have  been  that  the  defendants, 
though  not  parties  to  the  judgments,  were  so 
connected  in  interest  or  liability  with  the  par- 
ties, that  the  judgments  when  recovered  could 
be  regarded  as  virtually  recovered  for  them ,  for 
the  purposes  of  estoppel,  as  well  as  by  and  for 
the  parties  of  record.  The  Supreme  Court  of 
Haine  in  Atkinaon  v.  WhUe,  mpra,  express  an 
inclination  to  go  even  further  and  to  bold 
broadly  that  "When  a  party  has  once  tried  a 
question  in  one  suit,  he  shall  not,  without  re- 
gard to  mutual  estoppel,  again  try  the  same 
question  involving  the  same  testimony  in  an- 
other suit."  We  think,  on  the  authority  of 
these  cases,  it  is  competent  for  the  defendant 
town  to  set  up  by  way  of  estoppel  in  the  case 
at  bar  the  iudgment  recovered  by  the  Budlongs. 
Certainly  if  the  town  had  notified  the  Budlongs 
of  the  pendency  of  this  action  and  the  Budlongs 
bad,  in  consequence  of  the  notice,  assumed  the 
defense,  it  would  be  competent  for  them,  on  the 
authority  of  these  cases,  to  plead  the  former 
judgment  in  bar,  for  they  would  then  be  the 
real  defendants,  though  defending  in  the  name 
of  the  town,  and  ought  not  to  be  required  to  try 
over  a  question  which  they  have  already  tri^ 
with  the  result  of  a  final  judgment  against  the 
plaintiff  in  their  favor.  But  the  Budlongs,  if 
they  assumed  the  defense,  would  have  to  make 
it  in  the  name  of  the  town,  and  we  see  no  good 
reason  why  the  town  should  not  be  permitted 
to  make,  without  calling  upon  them,  any  de- 
fense which  they  could  make,  if  called  upon, 
in  the  name  of  the  town. 

Demurrer  overruled. 

64 


William  N.  OTIS 

CasBiuB  IL  VON  STORCH. 

1 .  When  one  of  two  debtors  is  aareiy  for 

the  other  and  the  common  creditor  has 
taken  security  from  the  principal  debt- 
or, he  must  crive  the  enrety- the  benefit 
of  the  secumiy  either  by  way  of  pay- 
ment or  subrogation.  If  the  creditor 
surrenders  the  security  without  the 
surety's  cons^t  the  sar«ty  is  pro  tanU> 
discharoed*  and  aiay  show  the  «iar- 
render  In  defense  either  at  law  or  in 
equity. 

2.  If  this  relation  of  principal  debtor 
and  surety  does  not  appear  on  the  fa.ce 
of  the  obligation,  it  may  be  shown  by 
extrinsic  evidence,  as  may  also  notiee 
to  the  creditor  of  snoh  relation. 

8.  But  the  surrender  of  the  secarity  to 
discharge  the  surety  must  beh,  surrender 
of  property  actually  acquired  by  the 
creditor  for  security.  Mere  non-a«tion 
on  the  creditor's  part  or  neerlect  to  ob- 
tain possession  of  property  for  security 
which,  with  more  effort  he  might  have 
obtained,  does  not  discharge  the  sure- 
ty. 

(Frovldenoe— Decided  June  18,  U8B.> 

DEPENDANT'S  petition  for  a  new  triaL 
This  action  was  OMumpsit  on  a  promissory 
note  brought  against  the  defendant  as  a  joint 
and  several  maker  thereof  with  one  Charles  B. 

Scott. 

At  the  trial  the  defendant  offered  evidence  to 
show  that,  as  between  himself  and  the  plaintiff, 
he  was  surety  for  the  payment  of  the  note.  The 
defendant  also  called  the  plaintiff  as  a  witness 
to  show  that  the  plaintiff  had  taken  a  mortgage 
from  Scott  to  secure  the  note.  The  plain^F 
testified  to  having  received  but  a  portion  of  the 
property  covered  by  the  mortgage. 

On  the  objection  of  the  plamtm's  counsel  all 
this  evidence  was  excluded  by  the  court,  the 
presiding  justice  ruling  that  the  defenduit  wss 
a  joint  and  several  maker,  as  such  was  liable  on 
the  note,  and  could  not  change  thisliabill^  by 
parol  evidence. 

To  this  ruling  the  defendant  excepted. 

Mr.  Robert  W.  Burbank,  for  plaintiff. 

J/r.  Simon  S.  Lapbam,  for  defendant. 

Dnrlbe,  Ch.  J'.,  delivered  the  opinion  of  the 
court: 

We  think  it  is  well  settled  that  where  the  re- 
lation of  principal  and  surety  exists  between 
two  debtors,  it  is  the  duty  of  Uie  creditor,  if  he 
knows  of  the  relation  and  has  taken  collateral 
security  from  the  principal  debtor,  even  though 
both  are  principals  to  him,  either  to  enforce  uie 
security  himseli  and  apply  the  availB  of  it  to  the 
debt,  or  to  preserve  it  for  the  surety,  so  that  the 
surety  paymg  the  debt  can  have  the  benefit  of 
it  by  way  of  subrogation,  and  that  if  the  credit- 
or, in  violation  of  his  duty,  surrenders  the  se- 
curity without  the  consent  of  the  surety,  the 
latter  will  be  discharged  ^ther  wholly  or  pro 
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tanto  according  to  the  value  of  the  securi^  so 
nineDdered;  and  that,  according  to  modern  de- 
daiaos,  the  surety  is  entitled  to  show  the  sur- 
leoder  by  way  of  defense  at  law  sa  well  as  in 
eqoiQr.  Baker  v.  Briggt,  8  Pick.,  122;  GuUd 
T.  BuUer,  127  Mass.,  886;  Nmb  Hamptkire  Sat- 
i»g»Bank  t.  Coiatrd,  15  N.  H.,  119;  Sanger 
?.  Toothaker,  48  Me.,  881;  Ferffitmn  v.  Turner, 
1  Mo.,  407;  KiTkmUriekv.  Eowk,  80  HI.,  123; 
Sogen  v.  School  TruaUM,  46  111.,  428;  Neft 
Apical,  9  Watts  &  S. .  86;  EheHif  t.  Biee.  20  Pa. 
St.,  297;  Maghewy,  ChriekeU.  2  Swant..  185. 

It  is  also  well  settled  that  the  fact  that  oae  debt- 
or is  surety  for  the  other  is  no  part  of  the  contract, 
bat  merely  a  collateral  'fact,  which,  if  it  does  not 

Spear  on  the  face  of  the  obligation ,  may  be  prov* 
,  together  with  the  fact  of  notice  thereof  to  the 
creditor,  by  extrinsic  evidence.  Guild  v.  Butler, 
127 Mass., 886;  i/uMardv.&«nuv,d4N.Y.,457. 

It  follows  that  the  ruling  of  the  court  at 
niai  priu*  was  erroneous  in  point  of  law,  and 
that  the  defendant  is  entitled  to  a  new  trial  if 
he  has  been  injured  by  it.  The  petitiMi  shows 
that  the  testimony  of  Uie  plaintiff  introduced  by 
the  defendant,  was  that  he  took  from  the  prin- 
cipal debtOT,  by  way  of  collateral  security,  a 
nuvtgage  of  the  debtor's  household  furniture, 
hnsgy  and  harness,  and  an  assignment  of  tnlls 
w  oow  accounts;  that  all  that  had  been  deliv- 
ered  to  him  under  the  mortgage  was  the  buggy 
and  harness  which  he  had  sold,  netting  by  the 
sale  the  sum  of  |21.80;  that  he  had  asked  for 
a  list  of  the  bills  or  accounts  but  had  never  been 
able  to  get  it  and  did  not  know  who  owed  them, 
and  that  he  had  asked  tor  the  furniture,  but  the 
debttn-  had  never  deKvered  It  and  it  was  rtUl 
whm  ft  was  left  by  the  debtor.  It  was  at  thb 
prant,  while  the  ciefendant  was  pursuing  the 
inquiry  as  to  the  furniture,  that  the  counsel  for 
the  plaintiff  interposed  the  objection  which  was 
nstained.  The  petition  does  not  show  and  it  is 
not  claimed  that  the  mortgage  has  ever  been 
released  or  given  up.  Nor  does  it  appear  from 
the  petition,  as  allowed  with  amendment  by  the 
court,  that  the  defendant  had  any  testimony 
other  than  that  of  the  plaintiff,  to  diow  what 
had  become  of  the  mortgage  or  aligned  prop- 
etty,  or  any  testimony  to  show  that  the  plaintuff 
had  been  guilty  of  any  other  default  or  fault 
with  r^;ard  to  it  than  this,  namely:  that  he  bad 
omitted  to  reduce  it  to  possession  when,  with  a 
little  more  effort,  he  might  have  done  it.  But 
If  this  was  all  he  could  show,  the  ruling  did  not 
harm  him  and  a  new  trial  could  do  him  no 
good;  for  the  surety  is  not  exonerated,  either 
wholly  or  in  part,  by  mere  non-action  or  pas- 
sivity  on  the  part  of  the  creditor,  so  long  as  the 
secinity  or  any  property  or  advantage  actutdly 
taken  or  acquired  under  it  is  preserved  unim- 
paired. Colehrook,  Collateral  Secorities,  g  241. 

We  decide,  thoefore,  that  the  petitkm  must 
be  dismissed  unless  the  p^tioner  will  sat- 
isfy us  by  aflSdavit,*  to  be  flled  on  or  before 
the  20th  inst.,  that  he  had  good  reason,  sut- 
ing  the  reason,  to  believe  that  but  for  the  rul- 
ing he  could  have  been  able  to  show  that  the 
pbuntiff  came  into  the  actual  possession  of  prop- 
erty under  the  mortgage  or  assignment,  and 
BDbseqnently  mrrendered  it. 
Order  aeeordinglif. 


•Mand 

E.  L 


the  affidavit  above  spoken  of  was 
toranaw  Mai  was  yranted. 


Waller  H.  JOHNSON.  Appt., 
r. 

Charies  £.  JOHNSON. 

1.  In  yantlng  latt w  of  »ciailnlatr>tloii 

the  Interest  of  the  estate  la  the  main  ob- 
ject to  be  kept  in  view.  Hence,  other 
things  being  equal,  that  person  should 
be  appointed  adminiatrator  who  f6 
entitled  to  the  realdue,  of  the  estate 
after  creditor*  have  been  paid. 

2.  A  died  intestate  leaving  B  the  widower 
of  her  bastard  daughter,  and  two 
grandchildren,  C  a  son,  and  D  a  daugh- 
ter of  B  by  his  deceased  wife,  A'b  daugh- 
ter. Held,  that  C,  rather  than  B,  was 
entitled  to  administer  the  estate  of  A. 

(ProvMenoe — ^DeeUed  Jnly  18,  UK.) 

APPEAL  from  the  Probate  Court  of  the  Town 
of  Cranston. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  Tillinghast,  for  appellant; 
Appellant  is,  under  the  statute,  next  of  kin 
of  the  deceased;  Stat.,  p.  490,  «  7;  Briggs  v. 
Greene,  10  R  I. ,  496,  and,  therefore,  by  its  ex- 
press terms,  is  absolutely  entitled  to  this  ad- 
ministration. Stat.,  p.  476,  g4;  ^<U)iMdT..kflUS, 
Sup^  Ct.,  Kent,  Sept.  Term,  1868. 

Were  it  otherwtee,  he  would  be  entitled  to 
it  on  general  principles.  "  The  right  to  the  ad- 
ministration of  the  effects  of  an  Intestate  fol- 
lows the  right  to  the  property  in  them."  1  Wms. 
Exrs.,  6th  Am.  ed.,  top,  486,  foot  410, top  629, 
bottom  4^,  note  h;  compare  Groane  v.  Groane, 
1  Bar.  &  McH.  (Md.),  840. 

The  Mster  of  appellant,  being  a  non-resident, 
is  not  entitled,  and  being  a  married  woman 
would  not,  even  if  a  rendent,  be  appointed. 
Stat.,  p.  476,  §6. 

But  even  if  she  were  entitled,  it  would  be  but 
a  personal  right  to  herself,  and  as  she  makes  no 
claim,  she  could  not  dictate  who  should  be  ap- 
pointed; partieulariy  to  the  exclusion  of  one 
entitled  CcbbY.  Netoeomb.  19  Pick.,  886;  Me- 
Beth  V.  Hunt,  2  Strob.,  886;  E^te  of  Heron. 
6  Phila.,  88,  89;  Matter  of  Oreete,^  N.  J.  Eq., 
286. 

The  advnw  interest  of  appellee  is  sufficient 
to  disquali^  him.   Eetate     Heron,  tupra. 

Mmr$.  Jas.  M.  Ripley  and  Nathan  W. 
Idttlefleld,  for  appellee. 

Matteson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Court 
of  Probate  of  Cranston  appointing  an  adminis- 
trator on  the  estate  of  Atma  Johnwn,  deceased. 

The  intestate  died  in  Cranston  on  the  17th 
day  of  January,  1688.  At  and  forseveral  years 
prior  to  her  death,  she  had  resided  in  Cranston, 
and  in  the  family  of  Charles  E.  Johnson,  the 
appellee,  whose  wife,  alA)  deceased,  was  her 
ille^timate  dauzbt«r.  The  appellant,  Walter 
H.  Johnson,  and  his  nster,  Maxy  E.  Seward, 
wife  of  Charles  R.  Seward,  of  Chicago,  Illinois, 
are  children  of  the  said  Charles  E.  Johnson  by 
hissaid  wife,  and  grandchildren  of  the  intestate. 

Both  Charles  £.  J(Anson  and  bis  son,  the 
said  Walter  H.  Johnson,  made  amdication  to 
the  court  of  probate  to 
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trator.  Mrs.  Seward  objected  to  the  appoint- 
ment of  her  brother  and  requested  the  appixbit' 
ment  of  her  father.  The  court  appointed  the 
father,  and  the  son  appealed. 

The  son  claimed  the  appointment  as  next  to 
kin  of  theintesUte,  under  Pub.  Stat.,  R.  I.. cap. 
184,  §4,  which  ia  as  follows;  "Administration 
of  the'eatate,  both  real  and  personal,  of  a  per- 
son dying  intestate,  shall  be  granted  to  the 
widow  or  next  of  kin  of  the  mtestate,  being 
suitable  persons  and  of  the  age  of  twenty-one 
years,  or  to  both,  as  the  court  of  probate  shall 
think  fit." 

On  the  part  of  the  father,  it  was  argued  that 
Pub.  Stat.,  R.  I.,  cap.  184,  %  4,  had  no  applica- 
tion, the  son  not  beingi  in  contemplation  of 
law,  next  of  kin  of  the  intestate,  because  his 
mother,  being  the  illegitimate  daughter  of  the 
intestate,  was  not,  at  common  law,  of  the  kin- 
dred of  the  mother,  though  the  same  blood  ran 
In  their  vans,  and  that  while  Pub.  Stat. ,  R.  I. , 
cap.  187,  §  6,  in  these  words,  "  Bastards  shall 
be  capable  of  inheriting  and  transmitting  in- 
heritance, on  the  part  of  their  mother,  in  like 
manner  as  if  they  had  been  lawfully  begotten 
of  such  mother,"  has  so  far  changed. the  com- 
mon law  as  to  enable  illegitimate  children  to 
take  and  transmit  inheritances,  collaterally,  on 
the  part  of  their  mother,  the  statutes  have  no- 
where made  such  illegitimate  children  kindred 
of  their  mother  and,con6equently,  as  the  mother 
of  the  appellant  was  not  kindred  of  the  iDte» 
tate,  her  son  is  not. 

If  we  concede  the  force  of  this  argument  and 
grant  that  the  appellant  is  not  in  legal  contem- 
plation next  <tf  km  to  the  intestate,  we,  never- 
theless, think  that  he  is  entitled  to  the  appobit- 
meot.  If  he  is  not  to  be  regarded  as  such  next 
of  kin,  then  no  application  for  letters  of  admin- 
istration has  been  made  within  thirty  days  from 
the  death  of  the  intestate,  and  under  Pub.  Stat. , 
R.  I., cap.  184,  ^  6,  it  is  competent  for  the  court 
to  commit  admmistraticHi  to  some  suitable  per- 
son of  full  age,  not  a  member  of  the  court.  For 
aught  that  appeared  at  the  hearing,  .the  appel- 
lant anafivers  these  requirements  of  the  statute. 
In  granting  administration,  the  primary  object 
is  the  interest  of  tbe  estate;  bence,  courts  hare 
deemed  it  their  duty  to  place  the  admioistration 
in  tiie  hands  of  the  person  most  likely  to  con- 
vert the  property  to  the  best  advantage  of  those 
benefldally  interested.  Other  things  bdngeqiud, 
that  person  will  be  he  whoisennued  asdlcttrib- 
utee,  in  whole  or  in  part,  to  tbe  residue  of  the 
estate  after  the  claims  of  creditors  have  been 
satisfied,  because  of  his  interest.  It  is,  therefore, 
an  established  principle  governing  courts  exer- 
cising probate  jurisdiction,  that  the  right  to  the 
administration  of  the  effects  of  an  intestate  fol- 
lows the  property  In  them.  In  ike  goodt  of  OSi, 
1  Hagg.  Eccl.,  841,  842;  WetdriU  v.  Wr^ht.  2 
Phillim.,  248,  248;  EUmaker't  BtUUe,  4  Watts, 
84,  38;  Sweezeyy.  Willie,  1  Bradf.  8urr.,495- 
497;  HaM  v.  Thayer,  105  Mass. ,  219,  224;  Tlwm- 
ton  V.  Winston.,  4  Leigh,  1S2;  Clay  v.  Jaekaon, 
T.  U.  P.  Charlt.,  71.  78;  Leverstt  v.  Ditmuket, 
10  Ga.,  08.99.  In  1  Williams  on  Executors,  486, 
the  author  remarks  that  both  in  the  common 
law  and  spiritual  Courts  it  has  always  been  con 
aidered  tlut  the  object  of  the  statutes  of  admin- 
istraticm,  81  Edw.  8,  cap.  U,  and  21  Ueniy  8, 
cap.  6,  is  to  give  the  management  of  the  prop- 
el^ to  the  penHm  who  has  the  beiwfiaial  Inter- 


est  in  it;  and  the  inclination  to  effectuate  this 
object  has  been  so  strong  that  In  some  instances 

not  only  the  practloe  of  the  ecxleria^cal  c&urt, 
but  the  decisions  of  the  judges  delegate  have  not 
scrupled  to  disre^^ard  the  express  words  of  the 
statute;  and  be  cites  the  cases  of  Bridget  v.  The 
Duke  of  NewcaaUe,  cited  by  the  court  in  Went  A 
Smith  V.  Wi^y,  8  Phillim.,  881, and  Toungv. 
Peirce,  Freem.^  406.  In  the  former.  Lord  Hol- 
lis  had  died  intestate  and  Bridees  claimed  ad- 
ministration as  next  of  kin.  The  effects  were 
vested  by  Act  of  Parliament  in  the  Duke  of 
Newcastle  to  pay  the  debts  of  the  deceased.  The 
judge  of  the  prerogative  coiut.  and  afterwards 
the  delegates,  held  that  the  ne.xt  of  kin  was  ex- 
cluded on  the  ground  that  he  had  no  interest, 
and  granted  administration  to  the  Duke  of  New- 
castle. In  the  latter,  administration  was  refused 
by  the  prerogative  and  the  delegates  to  a  next 

01  ton  on  the  ground  that  she  had  released  her 
interest,  and  the  letters  were  granted  to  the 
party  beneficially  entitled  to  the  personal  estate. 
And  see,  also,  7A<?rn^  v.  Wi?uttm,  4  Leigh, 
152;  Leverett  v.  Di»muke»,  10  Ga.,  98,  99. 

Under  our  statutes  of  descent  and  distribu- 
tion. Pub.  Stat,  a  I.,  cap.  187,  §§  1,  6,  7,  », 
the  ai^iellant  and  his  sister  are  die  persons  en- 
titled to  the  suTplos  of  the  personal  estate  of  tbe 
intestate  after  payment  of  her  just  debts,  fu- 
neral charges  and  the  expenses  of  set  tling  her  es- 
tate. It  follows,  therefore,  that  they  are  the 
persons  who  would,  if  competent,  be  entitled  to 
the  administration.  Mrs.  Seward,  however,  is 
not  an  applicant,  and  if  she  were,  ho*  coverture 
and  non-residence  would  probably  be  regarded 
as  sufficient  disqualifications  to  prevent  her  vp- 
pointment.  If  there  was  any  good  reason  against 
appointing  her  brother,  her  wishes  in  regard  to 
the  appointment  would  be  entiUed  to  considera- 
tion, but  in  the  absence  of  such  reason  we  can- 
not permit  them  to  operate  to  his  exclusion,  he 
being  equally  entitled  with  herself  and  both 
competent  and  desirous  to  act.  MeBethv.  Bunt, 

2  Stiob.,  885;  Batate  of  Heron.  6  Phito.,  87,  88; 
In  the  Uatier,  etc.,  of  Nathan  Oreue,  28  N.  J. 
Eq^  286.  237;  Oobb  v.  yetaeomb,  19  Pick..  8M. 

Hie  decree  of  the  court  below  must  be  re- 
versed, and  letters  of  administntion  granted  to 
tbe  appellant,  ' 

Oner  aecordin^jf. 


Andrew  L.  E8TES,  Admr., 

V. 

John  a  HOWLAND  et  al. 

1.  An  administrator  eannot*  in  Rhode 
Island,  maintain  proeeedlncfa  to  r«- 
eover  property  conveyed  away  by  the 
deceased,  tnongb  the  conveyances  may 
have  been  in  fr&nd  of  oredltoraand  the 
property  may  be  needed  to  pay  the  debts 
of  tbe  estate  of  the  deceased.  In  such 
case  the  defirauded  creditors  are  the 
proper  parties  to  act. 

2.  AnadiunistratoriBthowever,  the  prop- 
er party  to  act,  in  order  to  reeovwsiut 
flinent  pn^terty  to  deftwy  tiM  «z- 
peaaea  of  administration,  if  the  assets 
in  his  hands  are  not  snffldent  tar  the 
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administrntor,  to  >et  aside  aa  finkud- 
alent  against  oreditors,  a  eonvmranee 
awde  1^  the  deeeaaed.  and  it  did  not 
appear  wlietber  the  administrator  held 
Bomclent  assets  to  pay  the  expenses  of 
administration;  held*  that  the  bill,  in- 
stead of  being  dismissed  might,if  the  ad- 
ministrator lacked  funds  to  defray  the 
expense  of  administration,  be  amended 
hj  aettlnflf  forth  this  &«t,  and  by  add- 
ing the  creditors,  or  some  of  them  suing 
for  themselves  and  the  others. 

(Newport  ^DeoldBd  July  18.  ISOi) 

BILL  IN  EQUITY,  hrought  Irr  thea  dminia- 
tiator  df  bonu  non,  with  wul  annexed  of 
G«n!se  Howland.  late  of  Tiverton,  to  set  aside 
oertam  conveyances  of  realty  made  by  thetesta- 
torwhitein  life.as  beingin  fraud  of  hiscreditors. 
The  facts  are  stated  in  the  opinloo. 
Meatn.  Wm.  P.  SheiBeld  and  Wm.  P. 
Sbefltold,  Jr.,  for  complainant. 
Mr.  Darius  Baker,  for  respondent: 
At  common  law,  in  no  case  can  an  adminis- 
bator  impeach  a  fraudulent  conveyance  of  his 
intestate,  and  recover  the  property  conveyed. 
Bawa  T.  Leader,  Cro.  Jsc. ,  370;  Hatta  v. 
£«idn*,yelTertt]ii,196;  Otborne  t.  Mots,!  Johns. , 
181;  Lamiter  T.  GoU,  8  Hnmph.,  631;  1  Am. 
LCas.,  8ded.,  74. 

And  this,  a  fortiori,  is  so  as  to  real  estate, 
as  to  which  he  has  no  title,  but  a  naked  authority 
to  sell  (m  license.  See,  IWms.  Exn.,  6th  Am. 
ed.,  651.  n.  d. 

But  the  creditors  had  their  remedy  against 
tbe  fiauduleot  grantee  as  eiiecaXordemmtort, 
if  thesabject  of  the  cooveyance  was  personal 
estate.  lAm.  L.  Oas.,  74;  see,  also,r.^.  Bank 
V.  Burke,  4  Blackf.,  141;  Jmet  t.  Jotm,  1 
Bland.  448,  as  to  real  estate. 

It  was  held  under  an  action  of  ejectment, 
that  an  administrator  cannot  avoid  his  intes- 
tate's deed  by  showingf  raud  as  to  creditors;  the 
creditors  must  seek  rSi^  in  eqoltr.  Martinv. 
Marth>,  1  Yt.,  91. 

Und^  a  later  statute,  the  court  held  that  ad- 
ministrators may  bring  actions  or  suits  for  re- 
covery of  real  estate  conveyed  in  fraud  of  cred- 
itors.   McLane  v.  johiiton,  48  Vt.,  48. 

-In  (kborne  v.  Mon,  7  Johns.,  161,  it  was  held 
that  an  administrator  could  not  impeach  a  judg- 
ment obtained  against  his  intestate,  through  the 
tatter's  firaudulent  purpose,  but  under  the  stat- 
ute other  cases  permitted  such  actions  and  suits. 
Bahcoeky.  Booth,  3  Hill,  182;  BrmmeU  t.  Our- 
til,  10  Paige,  S12;  MeKrUglU  v.  Morgan,  3 
Barb..  171. 

If  the  conveyance  be  set  aside  after  intestate's 
death,  and  the  land  be  sold  to  pay  creditors, 
neither  the  administratornor  the  probate  court 
can  control  the  proceeds.  U.  8.  Bank  v.  Burke, 
4Blaekf.,  141. 

An  administrator  cannot  impeach  a  volun- 
tary ctmveyance,  although  the  estate  be  in- 
BOlvent.   Brmtn  v.  Mni^,  18  Mo.,  876. 

The  right  to  do  so  is  a  statutory  right.  Morris 
r.  Morris.  8  Mich.,  171 ;  Martin  v.  Boot,  17 
HasB.,  338;  Oibdoruv.  Peeter,» Pick..  304;  Sol- 
lamd  V.  Or^  20  Pick.,  838. 

In  Connecticut  an  administrator  is  bound  to 
faneniny  leal  estate  fraudulently  conveTOd. 
See,  J«B0rv.JfoHi.8Gaiin.,989;  Soothv.M 


riek,  8  Conn.,  106;  Andruss  v.  DooUtOe,  11 
Conn.,  388. 

Bo,  the  statutes  of  Maine,  authorize  adminis* 
trators  to  sell  lands  which  deceased  has  con- 
veyed in  fraud  of  creditors.  See,  McLean  v. 
Weeks,  61  Me.,  877. 

In  South  C^n^na.  both  personal  and  real 
estate  are  assets  in  hands  of  administrator.  See, 
3  Rich.  Eq.,  186. 

The  Rhode  Island  Legislature,  in  making 
real  estate  chargeable  with  debts  and  providing 
for  its  sale  and  payment  of  such  debts,  had  in 
view  <Hily  the  real  estate  of  which  deceased 
died  seised.  Pub.  Stat.,  ch.  189,  sec  3;  eh. 
179,  sec.  18;  see,  8  Wms.  Ezra.,  1679  n.  0; 
Sexton  v.  Wheattm,  8  Wheat.,  229  (V.,  Law, 
ed.);  1  Am.  L.  Cas.,  1. 

Dnrfee*  Gh.  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  Is  administrator  de  bonis 
non,  vrith  will  annexed  of  Oeorge  Howland, 
deceased.  The  testator  died,  owing  or  liable 
for  considerable  sums,  leaving  personal  assets 
which,  as  inventoried  and  appraised,  amounted 
to  only  $63.97.  and  after  having  conveyed 
away  all  his  real  estate.  The  complainant 
brings  this  suit  in  his  representative  capacity  to 
set  aside  certain  conveyances  of  real  estate  made 
by  the  intestate  ahort^  before  his  death,  on  the 
ground  that  the  conveyances  were  fraudulent 
and  void  as  against  his  creditors,  and  that  the  es- 
tates conveyed  are  needed  for  the  payment  of 
his  debts.  The  first  question  is  whether  such 
a  suit  can  be  maintained  by  an  administrator. 
It  is  perfectly  well  settled  that  an  administrator 
cannot  impeach  his  intestate's  .conveyances  of 
either  real  or  personal  property  for  fraud,  if 
the  propwty  conveyed  away  is  not  required  for 
the  pavment  of  the  debts.  The  complainant 
concedes  this,  but  he  contends  that  the  admin- 
istrator can  impeach  the  conveyances  for  fraud, 
if  the  property  conveyed  away  is  needed  for  the 
payment  of  debts,  because  the  statute  makes 
n  the  primaiy  duty  of  an  administrator  to  pay 
the  debts;  and,  therefore,  to  the  extent  of  the 
debts,  be  represents  the  creditors.  Th^  is  a 
view  which  has  prevailed  in  some  of  the  States, 
hut  more  generally  it  is  held  that  the  adminis- 
trator cannot  act  in  such  way  for  the  creditors, 
unless  he  is  specially  empowered  to  do  so  by 
statute.  1  Am.  L.  Cas.,*48;  Bump,  Fraud. 
CoDV.,  3d  ed.,  446,  and  cases  cited  in  n^fes  1, 3; 
OntwforcFs  Atbnr.  v.  Zehr,  30  Kan„  609;  White 
V.  RusH^,  79  m.,  166;  Burton  v.  FarinhoU,  86 
N.  C,  380  ;  Mern/  v.  Fremon,  44  Mo.,  618; 
ZoU  v.  Soper,  75  Mo.,  460;  Cobb  v.  Norwood,  11 
Tex.,  656;  Boggs  v.  McGoy,  15  W.Va..  844. 

We  have  come  to  the  conclusion  that  it  is  not 
the  duty  of  an  administrator,  under  our  statute, 
to  do  more,  in  respect  to  the  personal  ertate, 
than  to  administer  the  assets  which  he  is  re- 
quired to  inventory,  namely:  the  goods,  chat- 
tels, rights  and  credits,  of  the  deceued;  which, 
in  our  opinion,  do  not  include  goods,  chattels, 
rights  and  credits,  which  the  deceased  has  con- 
veyed away  in  fraud  of  his  creditors;  and  that, 
in  respect  of  the  real  estate,  it  is  his  duty,  if 
the  personal  assets  are  defidoit,  to  obtain  leave 
to  sell  as  much  of  the  real  estate  left  by  the  de- 
ceased, not  including  the  real  estate  conveyed 
away  him  in  firaud  of  hiscredlton,  as  isnee- 
essaryto  ma^up  the dg||^^aig^Cs9$l«©g|e 
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these  respects  the  power  of  the  administrator  is 
only  commensurate  with  his  duty.  If  the  de- 
c^sed  has  conveyed  his  estates  away  in  fraud  of 
his  creditors,  the  creditors  who  have  been  de- 
frauded are  the  proper  parties  to  prosecute  the 
remedy. 

The  compltdoant  contends  that,  even  if  he 
cannot  maintain  thesuit  in  his  representative  ca- 
pacity for  the  benefit  of  the  creditors,  he  is, 
nevertheless,  a  proper  party  to  enforce  a  char^ 
for  funeral  expenses  and  expense  of  adminis- 
tration. The  defendants  urge  in  reply  that  the 
real  estate  is  not  liable  for  these  expenses, 
because  they  were  incurred  after  the  real  estate 
had  been  convey«i  away.  We  think,  however, 
considering  how  shortly  before  the  death  of  the 
intestate  the  real  estate  was  conveyed,  that,  if 
the  conveyances  are  set  aside,  the  real  estate 
may  be  charged  for  these  expenses,  as  well  as 
for  the  other  debts,  these  expenses,  though  in- 
curred after  the  other  debts,  being  prefenedto 
them  in  the  settlement  of  the  estate.  See,  AUm 
v.  AUen't  Admr.,  18  Ohio,  284. 

It  does  not  appear,  however,  that  the  com- 
plainant has  either  paid  the  funeral  expenses  or 
that  he  contracted  for  them,  and  so  made  himself 
personally  liable  for  their  payment.  We  do  not 
see  why,  if  he  did  not  contract  and  has  not  paid 
them,  it  is  for  him,  instead  of  the  claimants,  to 
enforce  Uie  charge  for  them  more  than  for  the 
other  debts.  As  to  the  expenses  of  administra- 
tion,we  think  he  is  a  proper  party,  if  the  assets  in 
his  hands  are  not  sufBcient  to  pay  them,  and  that 
if  the  assets  are  not  sufiBcient,  the  bill,  instead 
of  being  dismissed,  may  properly  be  amended 
by  showing  the  fact  and  by  adding  the  credit- 
ors, or  a  portioq  of  ttiem,  suing  for  tbanaelves 
and  in  behalf  (tf  the  others,  as  paxties  upon  terms 
as  to  costs. 

Order  aewrdtngip. 


Horace  B.  KN0WLE8,  Surviving  Partner, 

V. 

Josiah  A.  WHALEY,  Admr. 

The  Statnte  of  LImltationa  limiting  ac- 
tions in  asmmpstt  to  six  years.  Pub. 
Stat.,  R.  I.,  cap.  305,  §  8,  beffins  to  run 
in  fbvor  of  executors  and  a.dminis- 
trators  as  soon  as  they  are  qualified. 
Executors  and  administrators  may  re- 
duce this  time  to  three  years,  Tub. 
Stat.  R.  I.,  cap.  180,  §  8;  cap.  205,  §  0,  by 
grivinff  the  notlees  provided  in  tne  last 
named  section.  These  notices  are, 
however,  not  a  condition  precedent 
to  the  qualification  of  the  execntor  or 
administrator. 

KProvldenoe  Detdded  Jnlr  9,  1886i) 

EXCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  facts  are  stated  in  the  opinion. 
MeMr».  W.  W.  &  S.  T.  Doug-las,  for  plaint- 
iff. 

Metart.  Charles  Bradley  and  Wsblter 
F.  Angell,  for  defendant. 

Matteson,  J.,  delivered  the  opinion  of  the 
court: 
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This  is  an  action  of  auumpsit  for  moneys  al- 
leged to  be  due  to  the  late  firm  of  Enowles  & 
Boyce,  of  which  the  pl^tift  is  surviving  part- 
ner, for  the  funeral  and  burial  ^penses  of  the 
defendant's  testator.  The  items  In  the  account, 
filed  with  the  declaration,  bear  date  respective- 
ly, Feb.  18  and  May  2.  1872.  The  writ  is  dated 
July  7,  1884.  The  defendant  pleads  ^r»<,  the 
general  issue;  and  »eeond,  the  Statute  of  Limita- 
tions, namdy:  that  said  supposed  causes  of 
action  did  not,  nor  did  any  of  them,  accrue 
within  nx  years  next  before  the  commencement 
of  the  suit.  The  plaintiff  joined  issue  upon  the 
first  plea,  and  replied  to  the  second,  that  he 
ou^ht  not  to  be  barred  from  maintaining  his 
action,  because  the  causes  of  action  in  his  dec- 
laration set  forth  are  for  the  recovery  of  the 
funeral  expenses  of  the  defendant's  testator  and 
accrued  to  the  said  firm  nnoe  the  death  of  the 
testator,  and  the  defendant  first  gave  notice  of 
his  appointment  as  administrator  within  leas 
than  three  years  before  the  bringing  of  the  suit, 
to  wit:,  etc.  To  this  replication  £e  defendant 
rejoined  that  the  plaintiff  ought  not,  by  reason 
of  an^hing  therem  contained,  to  have  or  main- 
tain bis  action  against  him,  because  more  than 
rix  jeax^  prior  to  the  bringing  of  the  suit,  to 
vrit:  on  the38dof  April,18^,Mai7  Tanner  was 
appointed  b^  the  Probate  Court  of  North  Prov- 
idence administratrix,  with  the  will  annexed, 
on  the  estate  of  the  testator,  and  qualified  her- 
self and  acted  as  such  administratrix  to  the  time 
of  her  death,  to  wit:  in  January,1883.  To  this 
reimnder  the  plaintiff  demurred. 

The  cause  was  heard  in  the  Court  of  Com- 
mon Pleas,  at  the  December  Term,  1884,  and 
the  demurrer  sustained.  Thereupon  judgment 
was  rendered  for  the  plaintiff.  To  the  ruling 
sustaining  the  demuner,  the  defendant  except- 
ed. 

Pub.  Stat..  R.  I.,  cap.  205,  §  8,  provides  that 
an  action  of  oMumptit  "Shall  be  commenced 
and  sued  within  six  years  next  after  the  cause 
of  such  action  shall  accrue  and  not  after."  Pub. 
Stat.,R.  L,  cap.  189, 1 8;  and  can.  205,  g  9, 
limits  the  period  within  which  actions  may  be 
brought  against  executors  or  administrators  to 
three  years  next  after  the  will  shall  be  proved 
or  administration  granted,  provided  the  execu- 
tor or  administrator  shall  give  notice  of  his  ap- 
pointment, by  publishing  the  same  in  some 
puUic  newBiAper  in  this  State  nearest  the  place 
in  which  the  deceased  person  last  dwelt,  or  in 
such  other  manner  as  the  court  of  probate  shall 
direct  Pub.  Stat.,  R.  I.,  cap.  184,  %  87,din!cts 
executors  and  administrators,  as  soon  as  may  be 
after  their  appointment,  to  give  notice  thereof 
in  the  manner  prescribed  in  the  above  recited 
provision. 

It  is  conceded  that  the  plaintiff's  claim  is 
barred  hv  the  general  Statute  of  Limitations, 
Pub.  Stat.,  H.  I.,  cap.  20S,  §  8,  if  that  statuteis 
applicable  to  this  case.  The  plaintiff,  however, 
contends  that  it  is  not  so  applicable,  but  tiiat 
the  case  is  governed  by  the  special  statutes,  re- 
lating to  executors  and  administrators,  men- 
tioned above.  He  insists  thatinasmuch  as  Pub. 
Stat.,  R.  I.,  cap.  184,  g  37,  requires  executon 
and  admiiuBtrators  to  give  notice  of  thdr  ap- 
pointment as  set  forth  therein,  and  in  the  pro- 
viso above  quoted,  the  three  years  Umited,  in 
which  actions  may  be  broug|it,  do  not  begin  to 
run  tiU  such  not^,^  ^^^^^ce  the 
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defendant's  rejoinder,  as  it  does  not  aver  that 
the  original  aanaiDisttatriz,  Mary  Tanner,  gave 
notice  of  her  apiMintment  as  required  by  the 
■tttate,  is  insamciHkt. 

We  do  not  think  theae  views  correct.  The 
genoal  Statute  of  LimitationB  in  its  terms  ap- 
^BsU>  all  actions,  and  therefore  to  actions 
against  executors  and  administrators  as  well  as 
^lera.  The  notice  prescribed  by  Pub.  Stat., 
cap.  184,  §37,  is  nowhere  made  a  condition  pre- 
cedent to  the  qtialiflcation  of  ao  executor  or  ad- 
ministrator. On  the  contrary.  Pub.  Stat.,  cap. 
184,  §  1,  provides  for  the  issuing  of  letters 
testamentary  to  the  executor  on  the  probate 
rf  the  will,  and  g  12  provides  that  every  exec- 
utor or  administrator,  who  has  given  bond  as 
such,  shall  be  qualified  as  executor  or  adminis- 
tntm-  according  to  his  appointment.  The  gen- 
eral statute,  therefore,  be^fins  to  run  as  soon  as 
the  execntor  or  adminiBtrator  is  qualified. 

The  Bpwdal  Statutes  of  Umttations  in  favor 
of  executors  and  administratois  were  intended 
to  promote  the  speedy  settlement  of  estates.  To 
obtihi  tlie  benefit  of  them,  the  executor  or 
administmtor  must  first  bring  himself  within 
their  provisions  by  pving  the  prescribed  no- 
tice. Botworthv.  8m<th,9R.  l„ffJ.  They  do 
not  exclude  the  operation  of  the  general  stat- 
ute except  in  cases  in  which  the  prescribed  no- 
tice haa  been  given.  ,  . 

It  follows  that  the  general  Statute  of  Limit- 
ations b^an  to  run  against  the  claim  of  the 
pbintiff  as  soon  as  the  original  administratrix 
was  qualified  as  such  by  the  filing  of  her  bond, 
and  that  at  the  exmration  of  six  years  the  claim 
became  barred.  The  rejointo  was,  tfaerriore, 
nfBcient,  and  the  demurrer  thereto  should 
have  been  overruled.  The  exceptions  are  bub- 
tained  and  the  case  is  remitted  to  the  Court  of 
Common  Pleas  for  trial. 


Benjamin  B.  HOPEIKS,  CoUector  of  Taxes, 

e. 

Cyrus  YOUNG. 

An  ■sBcosmrnt  list  for  town  taxes  was 
made  np,  and  with  the  list  was  a  eertifi- 
eate  settinK  forth  the  total  valuation  in 

dollars  and  cents,  and  the  amounts  in 
dollars  and  cents  of  the  total  realty  tax 
and  of  the  total  personalty  tax.  Held, 
tibat  the  assessment  list  sufficiently  de- 
seribed  the  estates  taxed,  and  was  not 
void  for  uncertainty,  owing  to  a  lack  of 
dollar  marks. 


ASSUMPSIT.   Heard  by  the  court,  jury  trial 
being  waived. 
The  facts  are  stated  in  the  opinion. 
Meitrt.  Brown  &  Van  SlT-ok,  for  plaint- 
iff. 

Me»tr».  Colwell  &  Barney,  for  defendant. 

Stiness.  J.,  delivered  the  opinion  of  the 

court: 

Suit  to  collect  a  town  tax,  which  the  defend- 
ant resists  upon  two  grounds. 

Fint.  That  the  asseasmoit  list  does  not  prop- 
erly describe  the  estates  taxed.  The  list  is 
made  up  as  follows: 


»   ,  I  Por- 

NiUCBS.    DaSORlPTION.    RbbL'  soml. 


Toung, 
Cyrus, 


84  a.  borne 

estate, 
80  a.  T.  Toungj^ 

9.  woodland, 
Wblpplelot, 


Tax. 


800 
800 
200 


(Washington 


Decided  June  18, 1885.) 


Nora.— The" rule  as  to  the  effect  of.  the  omission 
of  the  dollar  mark,  differs  In  different  States  and 
UDder  certain  attending  drcumstanoes.  Where, 
In  Us  aheenoe,  there  is  nothing  to  determine  what 
the  flgoree  indicate,  Hs  ominion  renders  the  as- 
mammt  nngatorj'.  Braley  v.  Seaman,  80  Oal.,  610 : 
Pw^v.  Bni|4re,etc.OD..8ROaL.171;  buttiieotni- 
«taiT  Ins  been  b^tnlNev  Hampshire;  Cihoonv. 
Ooe,aiN.H.,6U,lfM;  and  In  IlllnolB,  OhIOlnrtiw  v. 
Mle,8Blll..att;  HMon v. Kannloott, 46 DL, MA 
-IL  L 


Unquestionably  a  valid  assessment  must  de- 
scribe tlie  property  assessed  with  sufficient  clear- 
ness and  certainty  to  inform  the  owner  of  the 
assessment  and  to  show  upon  what  property 
the  tax  is  levied.  The  description  mtist  be  suf- 
ficient to  identify  the  property  in  case  of  a  sale, 
upon  which  the  tax  has  not  been  paid  and  the 
property  which  is  to  be  sold  to  pay  the  tax.  It 
does  not  follow,  however,  that  in  the  assessment 
list  a  description  of  the  propertv  by  metes  and 
bounds  is  necessary.  This  would  be  both  cum- 
bersome and  impracticable.  But,  short  of  this 
it  would  be  difficult  to  describe  a  man's  estate 
with  clearer  definiteness  than  as  his  "home  es- 
tate," of  twenty-four  acres,  or  Us  "»  a.  wood- 
land, Whipple  lot." 

The  owner  certainly  could  not  be  misled  by 
such  a  description  and  others  would  be  quite 
as  likely  to  know  the  laud  levied  upon  by  these 
designations  as  by  metes  and  bounds.  In  a 
deed  a  more  extended  and  exact  description 
would  be  given,  but  such  a  reference  as 
points  out  the  tract  that  is  assessed  as  clearly  as 
could  be  expected  in  an  assessment  list.  If 
"  Buck  Leap,"  "Far  End  Close,"  a  house  with 
a  certain  number  on  s  certain  street,  and  the 
like,  are  sufficient  for  a  declaration  in  trespass, 
the  description  which  is  given  iu  this  case  ought 
to  answer  for  the  assessment  list  in  a  town  tax. 

It  is  suggested  by  counsel  that  without  a 
more  particular  descripUon,  the  assessors  may 
have  erroneously  supposed  that  the  twenty-four 
acres  lay  mostly  oo  one  side  of  the  defendant's 
house,  when,  in  fact,  they;  lay  mostly  on  the 
other,  and  have  valued  it  accordingly.  We 
are  bound  to  assume,  if  nothing  appears  to  the 
contrary,  that  the  officers  aaseased  what  they 
say  they  assessed,  the  "home  estate,"^.  The 
statute  requires  the  tax^yer,  after  notice  given 
as  In  this  case,  to  bring  in  an  exact  account  of 
his  ratable  estate,  "describing  and  specifying 
the  value  of  eveir  parcel  of  his  real  and  per- 
sonal estate,"  and  if  he  fails  to  do  so,  he,  "if 
overtaxed,  shall  have  no  remedy  therefor."  If 
the  individual  is  denied  a  remedy  for  an  error 
in  Judgment  on  the  part  of  the  assessors,  lay 
reason  of  his  default,  clearly  the  tax  should  Dot 
be  declared  void  because  of  the  same  default  in 
falling  so  to  describe  his  property  that  the  as- 
sessors might  know  with  cmaintvwhat  and 
where  it  wss.  Dg.zedbyGo^ 
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Second.  That  the  manner  in  which  the  val- 
uations and  amount  of  tax  are  carried  out,  with- 
out dollar  marks  or  other  iudicatiODS  to  show 
whether  the  figures  atand  dollars,  cents  or 
mills,  is  so  uncertain  as  to  render  the  assess- 
ment void.  In  California,  Illinois  and  Ten- 
nessee, it  has  been  held  that  defects  of  this 
character  invalidate  and  avoid  the  tax.  J^ple 
V.  San  FrancUco  Savings  Union,  81  Cal.,  132; 

V.  HatUngt,  84  Cal.,  571;  Lawrenee  v. 
-  Fast,  20  111.,  888,  840;  Lane  v.  Bmnuttaann, 
21  m.,  148;  DuA^f  T.  A>uiley.24111.,ai0;  J2an- 
dohh  V.  Metea^f,  6  Cold.,  400. 

It  should  be  noticed,  however,  that  in  Illinois 
and  Tennessee  the  question  arose  upon  judg- 
ments against  delinquent  taxpayers,  where 
greater  strictness  would  be  required,  and  that 
the  decision  in  each  case  proceeds  upon  the 
eroiind  that  nothing  appeared  by  which  it  could 
be  determined  what  value  had  been  put  upon 
the  property.  In  other  cases  it  has  been  held 
that  a  similar  method  of  setting  out  values  was 
not  invalid,  because  what  was  meant  sufficiently 
appeared  and  no  one  could  be  misled  thereby. 
Ca/uwn  V.  Coe,  52  N.  H.,  518.  524;  Bird  v. 
Pa-kins,  88  Hich.,  28, 81;  Siatev.  £ureka  (km- 
aoUdated  Mining  Co.,  8  Nev.,  16. 

The  case  before  us  is  eranewbat  different. 
Appended  to  the  assessment  list  ia  a  certificate 
by  the  assessors,  in  which  they  set  forth  that 
the  total  valuation  of  the  real  and  personal  es- 
tate, each,  is  a  certain  amount  in  dollars  and 
that  the  total  tax  is  a  certain  amount  in  dollars 
and  cents.  This,  in  connection  with  the  other 
parts  of  the  list,  indicates  the  meaniiiK  of  the 
figures  and  renders  them  certain.  Ia  eertum 
e«,guod  eertum  reddi  potest. 

We  think,  therefore,  that  the  assessment  ia 
not  void,  upon  the  grounds  claimed,  and  that 
the  plaintiff  is  entitled  to  judgment.  - 

Jwtgmmt  for  plainUff. 


Jane  CARROLL 

t. 

Francis  P.  RIQNEY. 

1.  A  landlord  cannot  maintain  trespass 
for  injury  to  the  premises  let,  done 
the  tenant  daring  the  tenm,ucy»  His 
imnedy  is  trespass  on  the  ease. 

2.  Pub.  Stat.,  R.  I.,  cap.  196,  §  80,  provides: 
"Whenever  an  action  of  trespass  shall 
be  brought  before  any  Justice's  court, 
and  the  defendant  shall  plead  the  gen- 
eral issue,  he  shall  not  be  allowed  to 
offer  any  evidence  that  may  bring  the 
title  toreal  estate  in  question."  Held, 
that  the  word  "title,**  meant  the  right 
of  pcMsession,  not  the  fact  of  possession. 
Held,  further,  that  in  trespass  before  a 
juBtice^scourt,evidencemay  be  given  to 
disprove  the  fact  of  the  plaintiff's  pos- 
session. If  itcan  be  given  without  bring- 
ing the  right  of  possession  into  dispute. 

8.  When,  withont  objection,  a  defendant 
Introduoed  e^denee  afliaeting  both  the 

Norn.— A  levor,  not  Injured  In  tbe  revendonary 
itebtB,  cannot  maintain  tzeBpesa  against  a  moitsa- 
gee  peaoeablj  eaterlnff  Into  po—c—lon.  Baker  t. 
Kimball,  (Ohio)  ante,  91,  and  note. 
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fihct  and  right  of  the  plaintiff's  possee- 
doD;  held*  that  In  the  clrenmnanoes, 
the  evidoioe  was  good  to  the  oxtont 
and  for  the  purpoees  allowed  by  the 
statute. 

(Kent  ^Decided  July  8, 188S.) 

EXCEPTIONS  to  the  Court  of  Common 
Pleas. 

The  facts  are  stated  in  the  opinion. 
Meurt.  Edward  D.  Baasett  and  Froder^ 
tc  Hiqros*  for  i^aintiff. 
Mr.  George  J.  West,  for  defendant 

Dnrfee,  VKJ.,  deliveTed,tbeopinion  of  the 

court: 

This  is  a  trespass  for  injuries  to  the  plaintlfl'a 
bam.  The  case  was  begunSn  the  Justice  Court 
of  the  City  of  Providence.  The  only  plea  plead- 
ed was  the  general  issue.  The  case  was  carried 
by  appeal  to  the  Court  of  Common  Pleas,  where 
on  trial  by  the  Jury,  a  verdict  was  rendered  for 
the  plaintiff  for  ^55.  It  comes  before  us  on 
exceptiona  The  bill  of  exceptions  makes  the 
following  statement,  to  wit:  "The  action  was-, 
trespass  ri  et  armi»  and  was  brought  to  recover 
damages  done  by  a  tenant  by  the  month,  in  pos- 
session, to  a  bun  and  the  earth  tbereuna«r. 
The  plaintiff  offered  testimony  tending  to  prove 
that  manure  was  thrown  upon  thebani  floorto- 
the  depth  of  two  or  three  feet  and  left  there  a 
long  time;  that  the  defendant's  horse  was  cast 
one  night  and  kicked  downa  stall,  and  that  the 
mangers,  feed  boxes,  etc.,  were  destroyed  and 
the  barn  otherwise  serioudy  dunaxed  and  torn 
during  the  tenancy.  The  bam  belonged  to  the 
plainnff  and  she  leased  the  land  on  which  it 
stood.  The  defendant  was  a  tenant  by  the 
month.  The  defendant  offered  testimony  to 
show  that  he  was  a  tenant  by  the  month,  that 
he  did  not  injure  the  premises,  but  that  oae 
night  his  hone,  being  seized  by  the  colic,  rolled 
atwut  while  In  great  pain  and  kicked  down  the 
st^."  The  bill  of  exceptions  further  states,  in 
effect,  that  at  the  conclusion  of  the  testimony, 
the  court  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  if  the  bam  was  injured 
by  the  defendant  or  by  his  horses,  or  servanta 
acting  under  his  direction,  in  the  manner  testi- 
fied to  by  the  plaintiff  and  her  witnesses.  The 
court  also  refused  to  charge  as  requested  by  the 
defendant  in  several  requ^ts. 

The  defendant  contends  that  the  court  erred 
because,  as  a  rule,  a  landlord  cannot  maintain 
trespass  for  injuries  to  the  premises  let,  done  by 
the  tenant  during  the  tenancy  and  because  the 
possession  was  in  the  defendant.  Without 
doubt  these  positions  are  generally  correct;  % 
Greenl.  Ev.,  §  616. 

The  plaintiff  contends  that  where  the  general 
issue  alone  is  pleaded,  the  plaintiff's  posBeasion 
neednotbeshown.citinK  Add.Torts,  ^§434, 426. 
The  statement  in  Addison,  however,  rests  not 
upon  the  common-law  rale  of  pleading,  but 
upon  the  new  rules  adopted,  Hilary  Term,  4 
WUles,  4.  The  new  rules  do  not  govern  here. 
But  we  have  a  statute  which  {Kovides  as  toi- 
lows,  to  wit:  "  Whenever  an  action  ttiT  tres- 
pass shall  be  brought  before  any  justice  court 
and  the  defendant  shall  plead  the  general  taane, 
he  shall  not  he  allowed  to  offer  any  evidence 
that  may  hring^lto^  gtg^^J^sstate  in 
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qoestioQ."  Pnb.  Stat.,  R  I.,  cap.  196,  g  SO. 

It  has  been  held  in  Mas8achuBette,underasim- 
Oir  jMovision,  that  when  the  defendant  pleads 
only  the  gnwral  iaaue.  he  cannot  give  evidence 
thst  the  ]:4alntiifl  was  not  In  possesdon.  Lynch 
X.  Boueter,  6  Pick.,  419  ;  Stone  v.  ffubbard,  17 
Pict,  217. 

But  in  New  York,  under  nmilar  provisiona, 
it  has  been  decided  that  the  queation  of 
actual  possession  is  not  one  of  title  under  the 
statate,  and  accordingly  that  when  the  plaint- 
iff adduced  eridence  to  t^ow  hia  possession, 
the  defendant  waa  entitled  to  rive  counter 
erideoce  to  prove  possessioo  in  mmself .  Bible 
r.  Qvaekenbota,  6  Hill,  N.  Y.,  687;  Fredonia, 
etc..  Piank  Rood  Co.  v.  Wait,  27  Barb.,  814. 
We  think  the  New  York  decisions  rest  on  the 
beOer  reason  and  are  more  accordant  with  the 
view  which  has  been  generally  taken  of  our 
MxOe.  The  word  "tiue,"aB  used  in  ourstat- 
ole,  signifies  not  Ihefaet  of  possession,  but  the 
rigiU  possession  which  may  exist  without 
the  fact,  and  accordingly  evidence  may  be  giv- 
en to  controvert  the  fact,  whenever  it  can 
be  gfren  without  bringing  the  right  in  question. 
Hie  purpose  of  the  statute  was  not  to  exonerate 
the  pWntiff  from  the  burden  of  making  out  a 
prima  fade  case  by  proving  his  possession  as 
wdl  as  tbe  acts  complained  of  as  trespasses,  or 
to  imcliide  the  defendant  from  controverting 
■ndk  case  by  disproving  the  fact  of  possession; 
bat  only  to  require  that  questions  of  disputed 
rigjit,  if  any  there  are,  shall  be  raised  on  the 
record  and  carried  to  a  higher  court  foradjudi- 
eation.  In  the  case  at  bar,  it  is  true,  the  de- 
foidant  did  more  than  controvert  the  fact  of 
posBeasion;  he  proved  that  he  was  himself  in 
possearion  as  tenant  of  tlie  plalntifC;  but  the 
evidence  on  this  point  went  ui  vlthont  objec- 
tion and  indeed,  so  far  as  appears,  tbe  tenancy 
was  not  disputed.  We  do  not  see,  under  these 
eircomstances,  that  the  fact  that  the  evidence 
went  further  than  the  statute  allows,  would 
render  it  any  the  less  effectual  to  the  extent  and 
f<^  the  purposes  which  the  statute  allows. 

Sxetpt4<m*  guMlained. 


Caleb  H.  PAINE  et  at. 

EUjah  C.  BAKER. 

1.  Under  a,  statute  which  provided,  that 
in  ervery  case  of  a  deed  executed  by 
httaband  and  wife  to  conTey  the  wife^s 
realty*  "Tbe  wife  a^knowleagiiiir  such 
deed  or  instrument,  shall  be  examined 
priwily  and  apart  from  her  husband, 
and  Bbjall  declare  to  the  officer  taking 
such  acknowledgment,  that  tbe  deed  or 
Inatroment  shown  and  explained  to  her 
by  nich  magistrate,  Is  her  Tolnntarx 
act,  and  that  she  doth  not  wish  to  re- 
tract the  same,^' an  acknowledgment  was 
oertifled  to  as  follows,  by  the  magistrate 
who  took  it:  "Personally  app^red  S. 
A.  J.  and  A.  J.,  wife  of  said  S.  A.  J.,  to 
the  within  and  foregoing  written  instru- 
ment, and  severally  aoKnowledged  the 
aame  to  be  their  free  and  Tolontary  act 
and  deed,  hand  and  seal,  the  said  A.  J. 
haviiur  acknowledged  separate  and  apart 
tram  the  said  husband  as  the  law  directs, 


and  that  they  did  not  wish  to  retract  the 
same."  Held,  that  the  a<^nowledg>- 
aaent  was  btally  defective.  Theetat- 
uten'  prorlaion  requiring  the  deed  to 
be  uown  and  eqtliUnea  to  the  nwr- 
ried  woman  was  mandatory,  and  that 
the  omission  fi*om  the  magistrate's  cer- 
tifleate  of  a  statement  that  the  deed  had 
been  shown  and  explained  to  the  mar- 
ried woman,  was  fatal. 
2.  A,  bj  frauo  and  deception,  obtained  a 
deed  of  realty  from  B.  B,  after  learning 
the  deceit  practiced,  ignored  the  deed  to 
A,  and  conveyed  the  same  realty  to  C. 
Held,  that  C  could  maintain  a  bill  In 
equity  against  A  to  annul  B^s  deed  to 
A^withont  making  B  a  party  to  the  • 

(Provldeooe — Decided  July  18, 1886.) 

BILL  IN  EQUITY  to  set  aside  certain  con- 
veyances of  realty  as  fraudulent  and  for  an 
injunction.    On  demurrer  to  tbe  bill. 
The  case  la  stated  in  the  opinion. 
Memri.  Miner  ft  RoellKer  and  Henry  B. 
Whitman,  for  complainants. 
Mr.  James  Tillinghast,  for  respondent: 
Whether  tiie  ori^nal  deed  was  good  or  bad, 
the  case  Is  within  Tavhr  v.  Slaplet,  8  R.  I. ,  170, 
181. 

If  the  complainants  tiave  acquired  title  as 
against  these  heirs  by  adverse  possession,  they 
must  rest  upon  thst.  Taylor  v.  Staples,  mpra. 
And  see,  Clark  v.  Glapp,  URL,  348. 

If  complainants  have  not  acquired  such  title, 
then  they  show  no  title  as  agamst  these  heirs, 
and  their  bill  is  fatally  defective.  Melvin  v. 
Proprieton  qf  Loekn,  etc.,  16  Pick.,  187,  140; 
Raymond  Y.  Hdden,  3  Cuah.,  304,  269;  Mdlvt 
v.  Snmcman,  21  Me.,  201;  Fagan  v.  Walker,  6 
Ired.,  684;  Jackmm  v.  Caimet,  20  Johns.,  801; 
MeCorryv.  King,  8  Humph.,  267;  Maraman  v. 
CaidweU.  8  B.  Mon.,  83;  OiU  v.  FaunUeroy,  8 
A  Hon.,  177,  186,  188;  see,  also,  MUner  v. 
Brightwn,  10  East,  688;  Coletougk  v.  Hutte,  8 
Bam.  &  C. ,  767, 10  Eng.  C.  L. ;  Heath  v.  White, 
6  Conn. .  228;  Fatter  v.  MarAdU,  32  N.  H. ,  491 ; 
Wdlt  V.  Pnnee,  9  Mass.,  608;  WaUingford  v. 
Hearl,  16  Mass.,  471;  WHaon  v.  Thompwn,  10 
Pick.,  859;  MiUt^  v.  Bwing,  6  Cush.,  86;  Par- 
tee  V.  ThomoM,  11  Fed.  Ren.,  769. 

Whether  this  acknowledgment  was  good  or 
not,  is  a  pure  question  of  mw,  and  courts  of 
equiW  do  not  sit,  to  try  such  a  question  as  a 
foundation  of  a  complainant's  right  to  sustain 
his  bill.  3  StOTT,  Eq.  Jur.,  sec.  869;  Patterton 
V,  McCamanl,  28  Mo.,  210;  Famham  v.  Camp- 
heU,  84  N.  Y.,  480;  Ph^  v.  HarrU,  SI  Miss., 
789. 

Assuming  that  fraudulent  mlsrepresenta- 
ttons  are  suffldently  charged  for  anv  purpose, 
they  were,  so  far  as  the  complainants  are 
concerned,  entirely  inter  aliot  acta,  lij  which 
the  complainants  cannot  be  affected,  and  of 
which  they  are  not  entitled  to  take  advantage. 
Peak  V.  Laughiin,  49  Mo.,  162;  see,  Friedburg 
V.  Knight,  14  R.  I.,  686;  1  Dan.  Oh.  Pr.,  4t£ 
Am.  ed.,  824. 

If  the  statements  to  the  heirs  could  be  regard 
ed  as  pnnnises  or  undertakings  on  the  part  of  the 
defendant,  tbeiT  were,  as  regards  tbacomplain 
ants,  mere  nude  facts,  ang,g^^ipg^<«^^B@^|e 
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ments  of  his  purposes  in  the  use  of  the  deeds, 
DO  trust  in  favor  of  the  complainants  can  arise 
or  be  implied  from  them.  Bispham,  Eq.,g311. 

The  subsequent  deeds  obtained  by  the  com- 
plunaats  were  mere  nullities  and  cannot  affect 
the  defendant,  nor,  as  aniinst  him,  enlarge  the 
complainants'  rights.  Bennett  v.  Dollar  8at- 
in^t  Bank,  87  Pa.  St.,  882;  Hendrix  v.  Nunn, 
46  Tel.,  141;  Perkins  v.  Lougee,  6  Neb.,  220. 

This  bill  is  defective  in  not  offering  in  any 
way  to  repay  the  defendant  what  he  paid  for 
these  deeds.  The  defendant  is  at  least  entitled 
to  hold  the  deeds  as  security.  Jenekes  v.  Cook, 
9  R.  I.,  520;  Antlu>ny  v.  HuU^him,  10  R.  I., 
165;  McDonald  v.  NeiUon,  6  Johns.  Ch.,  201; 
McDonald  V.  Neil9on,  2  Cow.,  188;  J^en  v. 
•  i?b7*M,  28Kan.,  174. 

Durfee,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  case,  as  made  by  the  bill  which  is  de- 
murred to,  is  as  follows,  to  wit:  on  November 
8,  1835,  Samuel  A.  Jacoy  and  Amey  A.  Jacoy, 
his  wife,  in  her  ri^ht,  she  being  one  of  four 
children  and  heirs  of  Zuriel  Waterman  deceased, 
gave  to  her  brother  Zuriel,  Jointly  with  the 
other  beirs  except  said  Zuriel,  a  quitdaim  deed 
of  all  her  right,  title  and  interest  as  heir  in 
about  one  hundred  and  forty  acres  of  land  be- 
longing to  her  father  at  his  decease.  The  deed, 
however,  was  acknowledged  aa  follows,  to  wit: 
"Warwick,  November  12th,  1825.  Personally 
appeared  Samuel  A.  Jacoy  and  Amey  Jacoy^, 
wife  of  said  Samuel  A.  Jacoy,  to  the  withm 
and  foregoing  written  instrument,  and  severally 
acknowledged  tlie  same  to  be  their  free  and 
voluntary  act  and  deed,  hand  and  seal,  the  said 
Amey  Jacoy  having  acknowledged  separate  and 
apart  from  the  said  husband  as  the  law  directs, 
and  that  they  did  not  wish  to  retract  the  same. 
Before  me,  etc.  Afterwards  Zuriel  Water- 
man, the  grantee  in  said  deed,  sold  and  con- 
veyed saidland  to  Philip  Paine,  mndf  ather  of 
Hie  complainants,  who,  after  msposing  of  a 

etrtion  of  the  land,  died  intestate  in  1856,  lea*- 
g  Philip  S.  Paine,  the  father  of  the  con^lain- 
ants,  his  only  child  and  heir.  Philip  S.  Paine, 
after  selling  portions  of  the  land,  died  intestate 
August  10,  1870,  leaving  the  complainants  as 
his  only  heirs  at  law.  Among  the  portions  sold 
by  Philip  S.  Paine,  was  a  lot  of  nearly  three 
acres  sold  to  Julins  Baker,  the  father  of  the  de- 
fendant In  1874  the  defendant,  having  suc- 
ceeded to  said  lot,  obtained  from  the  heirs  of 
Amey  Jacojr,  then  deceased,  quitclaim  deeds 
of  all  their  right,  title  and  interest  in  said  lot. 
Later,  in  1875,  the  defendant  obtained  from  the 
Jacoy  heirs,  for  a  nominal  consideration,  quit- 
claim deeds  of  all  their  right,  title  and  interest 
in  the  entire  tract  of  land  described  in  the  deed 
to  Zuriel  Waterman.  The  bill  charges  that  the 
defendant  obtained  the  last  mennoned  quit- 
claim deed  from  the  Jacoy  heirs  by  represent- 
ing to  them  that,  aa  he  had  bought  lands  in- 
cluded in  the  deed  to  Zuriel  Waterman  and 
claimed  title  thereunder,  he  desired  to  quiet  the 
title  to  those  then  in  actual  possession  and  to 
perfect  his  own  title,  so  that  he  might  be  enaUed 
to  borrow  money  on  the  security  of  hte  own  ti- 
tle, and  by  expressly  represmting  to  them  that 
it  was  not  his  purpose  to  disturb  the  heirs  of 
Philip  S.  Paine  in  their  occupancy,  and  that 
but  for  these  reinesentatioiu  he  would  not  have 
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obtained  the  deeds,  the  only  purpose  of  the  Ja- 
coy heirs  being  to  confirm  the  title  intended  to 
be  conveyed  to  Zuriel  Waterman  in  1825  by 
their  ancestor,  Amey  A.  Jacoy.  The  bill  charges 
that  the  procuring  of  the  deeds  was  fraudulent- 
ly contrived  by  the  defendant  for  the  purpose 
of  ousting  the  complainants  from  their  posses- 
sion, and  that  in  pursuance  o£  this  purpose  the 
defendant,  on  March  6,  1888,  commenced  an 
action  of  trespass  and  ejectment  aj^inst  the  com- 
ptainanls  Id  the  Suineme  Court,  in  Providence 
County,  in  the  names  of  the  Jacoy  heirs, whidt 
action  is  still  pending.  The  bill  also  alleges 
that  the  Jacoy  heirs,  when  it  came  to  their 
knowledge  that  the  defendant  bad  commenced 
said  action  in  their  names,  repudiated  the  same, 
and  thereupon  conveyed  by  quitclaim  deeds  all 
their  right,  title  and  interest  in  the  premises, 
described  in  the  deed  of  1825,  to  the  complain- 
ant, Caleb  H.  Paine,  who  accepted  said  coorey- 
ance  for  the  purpose  of  quieting  and  confirming 
the  title  of  tne  compiamants  under  said  deed. 
The  prayer  of  the  bill  is  that  the  def  end^t  may 
be  enjoined  from  prosecuting  bis  action  at  law; 
that  Uie  deeds  last  procured  by  him  from  the 
Jacoy  heirs  may  be  decreed  to  be  fraudulent 
and  vdd;  that  he  may  be  cranpelled  to  rdeaBe 
his  Interest  under  them  to  the  complainants,  and 
for  general  relief. 

The  right  of  the  complainants  to  relief  rests 
solely  on  the  assumption  that  the  deed  from 
Samuel  A.  Jacoy  and  Amey  A.  Jacoy  to  Zuriel 
Waterman  was  ineffectual  to  pass  the  title  of 
Amey  A.  Jacoy;  for  if  her  title  paraed,  the 
deeds  from  the  Jacoy  heirs  to  the  defendant 
were  mere  nullities,  and  this  salt  is  wholly  un^ 
necessary.  The  first  question,  therefore,  is 
whether  the  title  of  Amey  A.  Jacoy  passed  by 
the  deed  to  Zuriel  Waterman.  The  decision  of 
this  question  depends  on  the  sufficiency  of  the 
acknowledgment.  Under  the  statute  aa  it  ex- 
isted in  1825,  it  was  competent  for  a  man  and 
his  wife  to  convey  her  real  estate  by  their  joint 
deed,  subject  to  the  following  provision,  how- 
ever, namely:  "IneveiT  such  case  the  wife  ac- 
knowledging^ such  deed  or  instrument  shall  be 
examined  privily  and  apart  from  her  husband, 
and  shall  declare  to  the  officer  taking  such  ac- 
knowledgment that  the  deed  or  instrument 
shown  and  explained  to  her  by  such  magistrate 
is  her  voltmtary  act,  and  that  she  doth  not  wish 
to  retract  the  same. "  The  certificate  of  the  ac- 
knowledgment of  Amey  A.  Jacoy  does  not 
show  that  the  deed  was  thown  and  explained  to 
her  by  the  magistrate.  The  question  is  wheth- 
er the  omission  is  a  fatal  defect. 

The  question  is  one  which  has  been  much 
mooted  at  the  bar.  It  has  been  once  or  twice 
presented  to  the  court,  but  not  decided.  Lip- 
pitt  V,  UuOon,  8  R.  I.,  415 ;  Katanaugh  v. 
Day,  10  R.  I.,  898,  897. 

It  is  said  the  omission  is  of  frequent  occur- 
rence, especially  in  the  earlier  deeds,  and  that  if 
necessary  we  ought  for  the  security  of  titles  to  w- 
ply  the  maxim,  Oommunit  error  faeit  jut.  We 
are  not  convinced  of  that,  though  we  have  no 
doubt  tliat  the  omission  is  common  enough  to 
makeitourduty tobedrcumspect  Therearea 
few  cases  under  rimUar  statutes  which  hold  that 
it  is  not  necessary  for  the  certificate  to  show  that 
the  deed  was  shown  and  explained.  Oregon^* 
HeiT$v.  Ford.  5  B.  Mon..  471,  481  ;  Xiante  t. 
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4W:  Chetnut  r.  Margaret  8hane*a  Lenee,  16 
Ofaio,5W;  Stnena  v.  Doe,  dem.  Benrg,  6  Blackf. , 
476.  But  in  tiiese  cases  the  chief  ground  of 
dedsioQ  was  that  the  statutes,  while  they  were 
express  that  the  other  matters  should  be  certi- 
fied, made  no  mention  of  this.  Our  statute 
does  not  expressly  prescribe  any  certiflcate.  It 
is  well  settled,  hofrever,  that  an  acknowledg- 
ment to  be  good  must  be  certified  and  tiiat  m 
all  other  respects  the  certificate  must  show  a 
comidete  compliance  with  the  statute.  Why 
miHt  tt  not  show  it  in  this  respect  ?  Clearly 
it  must  show  it  unless  there  is  some  jgood  rea- 
son why  it  may  omit  to  show  it.  The  com- 
[dsinants  find  such  a  reason  in  the  manner 
in  which  the  direction  to  show  and  explain 
is  given,  the  direction  being  expressed,  as  it 
were.  incidentaUy,  raUier  than  in  the  shape  of 
a  direct  command.  They  argue  from  this  that 
it  was  not  intended  to  be  mandatorr,  but  only 
directory  and.  therefore,  that  a  compliance  with 
it  is  not  indispensable.  The  argiunent  is  in- 
genious, but  it  is  too  obviously  in^^ious  to  be 
entirely  satisfactory.  The  direction  is  clearly 
pven  and,  considering  the  purpose  for  whicii 
It  is  given,  it  seems  to  us  that  it  is  not  safe  to 
infer  from  the  mere  {riuasing  of  ft  that  it  was 
not  fntraoded  to  be  mandatory.  Of  what  avail 
is  it  for  the  magistrate  to  go  with  the  wife 

Sirt  from  her  husband  to  take  her  aeknowl- 
gment,  if  she  does  not  know  what  she  is  ac- 
knowledging? The  first  thing  for  him  to  do, 
tlurefore,  is  to  make  sure  that  she  understands 
her  act,  for  until  she  understands  it  she  can- 
not truly  say  that  it  is  her  free  and  voluntuy 
act,  and,  in  these  days,  she  is  quite  as  likely 
to  need  protection  from  her  own  ignorance  or 
from  her  blind  trust  in  her  husband  and  some- 
times, from  flowniigifat  imposition,  as  from  fear 
or  coercion. , 

In  Pennsylvania,  under  a  statute  which  di- 
rected ttie  magistrate  to  read  the  deed  or  other- 
wise make  Ita  cootenta  known,  it  was  dedded 
that  a  certificate  which  did  not  show  com- 
pliance with  this  direction  was  invalid.  Steele 
r.  Tlumipaan.  14  Sere.  &  R,  84,  92;  Banut  v. 
Baraa,  15  S^g.  &  R. ,  72.  To  the  same  effect 
aot,  aiao,  Peaee  V  Barbifrt,  10  Cal.,486;  Gar- 
rett V.  Moea,  22  HI,,  368  ;  (/FerraU  v.  SimpUtt, 
4  Greene,  Iowa,  162;  also,  4  Iowa,  881.  And 
as  to  the  strictness  of  the  law,  see,  Leetee  of 
Wateon  v.  Bailey,  I  Binn.,  470;  Watem  v.  Jfw- 
e«r,6Serg.  &R,  49. 

In  Missouri,  a  certificate  which  did  not  show 
that  the  wife  Iiad  been  made  acquainted  with 
the  contents  of  the  deed,  as  directed,  was  held 
to  be  iD8u£9cient.  Chauvin  v.  Wagner,  18  Mo., 
581;  Bum^  v.  MeCluey,  78  Mo.,  676. 

In  Langton  v.  MarehaU,  59  Texas,  296.  a  cer- 
tificate stating  that  the  feme  declared  that  she 
"fully  understood  the  contents"  of  the  deed  was 
held  to  be  an  insufficient  compliance  with  a  stat- 
ute requiring  from  the  feme  a  declaration  that 
"The  said  writing  to  he  shown  and  explained  to 
her"  was  her  free  act,  and  giving  the  form  of 
a  certificate  in  which  compliance  is  stated  in  the 
wcvds '  'Having  the  same  fully  explained  to  her. " 
See,  also,  Bmieman  v.  PriteheU.  56  Texas,  482. 

IiiVimnla,the  statute  required  the  magistrate 
to  certity  in  e^eti  that  the  wife  "Being  examin- 
ed by  me  privUT  and  apart  from  her  husband  and 
he^ngmkdvmUngftJJ^  Aeploinaf  to  A«r,  "declar- 
ed, etc ;  uid,  under  this  statute,  ft  was  held  in 
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Hairtion  v.  BanAeiphe,  12  Leigh,  445,  that  a 
certificate  which  did  not  show  such  explanation 
was  Invalid.  And  see,  BoUirigv.  7m,  76  Va.. 
487.  And  in  West  Virginia,  which  has  the 
same  statute,  it  has  been  dedded  that  a  certifi- 
cate which  stated  that  the  deed  was  ' '  read  "  to 
the  wife  instead  of  stating  that  it  was  "  fully 
explained  "  to  her,  is  insufficient.  Watton  v. 
Mtehaet,  21  W.  Va..  568. 

These  cases  show  the  strictness  of  the  law. 
It  is  true  that  some  of  them  are  cases  under 
statutes  which  give  a  form  of  certificate,  but  it 
is  not  the  form  of  words,  but  the  fact  that  ex- 
planation was  given  as  directed,  which  the 
courts  coIlBide^  important.  In  Hairston  v. 
Bandohahe,  the  court,  in  givinz  decision,  uses 
the  following  dgnificant  and  Instructive  lan- 
guage: "There  is  good  reason  for  requiring  a 
substantial  coropliuicewith  all  the  requisitions 
cS.  the  statute.  The  Statute  of  Fines,  18  Edw. 
I,  provided  that  '  If  a  woman  cor>ert  be  one  of 
the  parties,  then  she  must  be  examined  by  four 
of  said  justices,  and  if  ^e  doth  not  assent 
thereimto,  the  fine  shall  not  be  levied.'  Coke 
in  his  commentary  on  the  statute,  2  Inst.,  514, 
says:  'The  examination  must  t)e  solely  and  se- 
cretly, and  the  effect  thereof  is  whether  she  be 
content  (rf  her  own  free  will,  without  any 
menace  or  threat,  to  levy  a  fine  of  these  parcels, 
and  name  them  unto  her,  everything  dutinetly 
contained  in  the  writ  ao  ae  she  perfectly  under- 
etand  what  the  doth,'  This  statute  had  received, 
therefore,  a  construction  in  practice  which  re- 
quired an  es>lanation  to  the  wife,  and  her 
knowledge  of  the  nature  of  the  act  done." 
The  significance  of  the  practice  under  the 
ancient  method  of  conveyance  by  fine  is  that, 
in  the  case  of  married  women,  our  modem  ac- 
knowledgment is  a  substitute  for  it  or  a  revival 
of  its  protective  procedure  in  another  form. 

Our  conclusion  is  that,  under  our  statute,  the 
direction  to  show  and  explain  the  deed  is  clearly 
given ;  that  the  direction,  notwithstanding  the 
oblique  manner  in  which  it  is  expressed,  is  man- 
datory and,  consequently,  that  It  is  as  neces- 
sary for  the  certificate  to  show  compliance  with 
it  as  with  any  other  direction  or  requirement 
of  the  statute. 

This  being  so,  the  next  question  is:  does  the 
bill  make  a  case  for  reliei  for  the  complain- 
ants! We  think  it  does  very  clearly,  for  it 
shows  a  case  of  fraudulent  representation  and 
fraudulent  practice  by  the  defendant  to  and 
upon  the  Jacoy  heirs.  The  defendant  main- 
tains that  the  Jacoy  heirs  are  necessary  parties. 
We  do  not  think  so.  We  are  by  no  means  clear 
that  the  complainants  could  not,  without  join- 
ing the  Jacoy  heirs,  have  the  defendant  decreed 
to  bold  as  trustee  for  them,  even  if  the  Jacoy 
heirs  had  not  conveyed  their  Interest  to  Caleb 
H.  Paine;  but,  in  view  of  that  conveyance,  we 
do  not  think  there  can  be  a  doubt  that  the  com- 
plainants are  entitled  to  full  relief  without 
joinder  with  them.  The  case  of  Whitney  v. 
Roberts,  22 III.,  881,  cited  by  complainants,  is 
fully  in  point.  In  that  case  the  court  held  tiiat 
when  a  person  by  fraud  and  deception  obtained 
a  conveyance,  the  grantors  may  disregard  it 
and  convey  to  a  third  party,  woo  may  estab- 
lish the  fraud  in  equity  and  have  the  same  re- 
lief which  the  grantors  but  for  thdr  convey- 
ance would  have  had. 

Demurrer  overruled.  r^t^ 
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RE  CENSUS  SUPERINTENDENT. 

A  statute  provided  that  "A  census  •  • 
*  shall  be  taken  •  •  •  on  the  first 
day  of  Jnne,^'  and  that  at  least  six 
months  previova,  the  Governor  shall 
appoint  a  Superhitendent  of  the  Cen- 
sus. Held,  that  the  power  to  ap- 
point a  snperintendent  was  incident  to 
uie  Imperative  duty  of  taking  the  cen- 
sus. Held,  further,  that  the  Oevemor, 
not  having  made  an  appointment  with- 
in the  preecribed  time,  could  make  it 
afterwards. 

(ProTldenoe  — Opinion  rendered  AprQ  M,  188B.) 

The  Public  Statutes  of  Rhode  Island,  Chap- 
ter es,  g§  1  and  8  provide: 

Bee.  1.  A  census  of  the  population,  manu- 
factures, agriculture,  fldienes  and  bu^ess  of 
the  several  towns  shall  be  taken  as  they  exist 
on  the  first  day  of  Jime,  one  thousand  eight 
hundred  eighty-five,  and  every  tenth  year  there- 
after. 

Sec.  8.  At  least  six  months  previous  to  the 
date  for  taking  the  census  In  each  census  year, 
the  Governor  shall  appoint  a  superintendent  of 

the  census,  who,  together  with  the  Governor 
and  the  Secretary  of  State,  shall  constitute  the 
Census  Board,  which  shall  have  the  charge  of 
taking  the  census. 

These  statutory  provisions  being  in  force  the 
Qovemor,  acting  under  article  10,  ^8,of  the  Con- 
Btltutfon,  which  provides  that '  'The  judges  of  the 
Supreme  Court  shall  give  their  written  opinion 
upon  any  question  of  law  whenever  requested 
by  the  Oovemor,"  addressed  the  following  com- 
munication to  the  justices  of  the  court: 
State  of  Rhode  Island,  Executive  Department, 

Providence,  April  22,  1885. 
To  the  Honorable  the  Judges  of  the  Supreme 

Court: 

I  have  the  honor  under  the  provisions  of  ar- 
ticle 10,  section  8,  of  the  Constitution,  to  re- 
quest your  opinion  on  the  following  question 
of  law: 

January  6,  1885,  I  appointed  Amos  Perry, 
of  Providence,  to  be  Superintendent  of  the  Cen- 
sus, no  appointment  having  been  previously 
made.   Was  such  appointment  lawful? 

Very  respectfully, 
Augustus  O.  jBoum,  Oovemor. 

Opinion  of  the  court: 
To  His  Excellency,  Augustus  O.  Bourn,  Qov- 
emor of  the  State  of  Rhode  Island  and  F^t- 

idence  Plantations: 

"We  have  received  from  Tour  Excellency  a 
communication  requesting  our  opinion  upon  a 
question  stated  as  follows,  to  wit: 

"  January  6, 1885, 1  ai^inted  Amos  Perry, 
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of  Providence,  to  be  Superintendent  of  the 
Census,  no  appointment  having  been  previoudy 
made.   Was  such  appointment  lawful?" 

The  statute,  Pub.  Stat.,  R.  I.,  cap.  6S,  &  1, 
provides  that  "A  census  of  the  population, 
manufactures,  agriculture,  fisheries  and  busi- 
ness of  the  several  towns  shall  be  taken  as  Chej 
exist  on  the  first  day  of  Jftie,  one  thousand 
eight  hundred  and  eigh^-flve,  and  eveij  tenth 
year  thereirfter."  It  will  be  noted  that  the 
language  is  imperative,  "the  census  shaU  be 
taken. '''^  The  3d  section  provides  that  "At 
least  six  months  previous  to  the  date  for  taking 
the  census  in  each  census  year,  the  Ooveraor 
shall  appoint  a  Superintendent  of  the  Census, 
who,  together  with  the  Governor  and  the  Secre- 
tary of  State,  shall  constitute  the  Census  Board, 
which  shall  have  the  charge  of  taking  Uie  ooi- 
sus."  The  language  here  is  likewise  impera- 
tive. Other  SN^tions,  particularly  section  4, 
prescribe  duties  to  be  performed  by  the  Super- 
intendent, which  are  Indispensable  to  the  prop- 
er taking  of  the  census.  The  power  to  make 
the  appointment  is  unquestionably  given  as  in- 
cident to  the  duty  which  is  imperative.  The 
only  question,  therefore,  is  whMner  the  Gover- 
nor, having  failed  to  make  the  appointment 
within  the  prescribed  time,  could  lawfully 
make  it  afterwards.  We  think  he  could,  for 
without  the  appointment  the  taking  of  the  cen- 
sus, which  is  absolutely  prescribed,  would  fail. 
We  think  the  provision  in  regard  to  time  must 
be  construed  as  merely  directory,  the  duty  to 
appoint  being  paramount  and  essentiaL 

The  case  of  People  v.  AUm,  6  Wead.,  486, 
seems  to  be  exactly  in  point.  There  a  statute 
of  the  State  of  New  Tork  provided  that  "The 
commanding  ofilcer  of  each  brigade  of  infantey 
shall,  on  or  before  the  first  day  of  June  in  every 
year,  appoint  a  bri^;ade  court-martial."  The 
officer  did  not  appoint  until  Jvlff.  The  ques- 
tion for  the  court  was;  could  the  power  of  ap- 

y ointment  be  exercised  after  the  first  day  of 
une?  The  court  decided  that  it  could.  Judge 
Marcy,  delivering  the  opinion  of  tbecourt.said: 
"  The  general  rule  is,  that  where  a  statute 
specifies  the  time  within  which  a  public  officer 
is  to  perform  an  official  act  regarding  the  ri^ts 
and  duties  of  others,  it  will  be  considered 
as  direUory  merely,  unless  the  nature  of  the 
act  to  be  performed,  or  the  langua^  used  by 
tiie  Legislature,  show  that  the  designation  of 
the  time  was  intended  as  a  limitation  of  the 
power  of  the  officer."  We  think  that  here, 
without  doubt,  the  purpose  was  not  to  limit  the 
power,  but  to  insure  its  timely  exercise. 

Thomas  Durfee, 
Charles  Hatteson, 
John  H.  Stiness, 
P.  £.  TilUnghast.* 
George  A.  Wilbur. 
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FARK£Re(aI. 

V, 

ROBERTS  et  at. 

A  Judnient  rendered  upon  a  defknlt 
for  tEe  price  of  goods  sold,  the  amount 
thereof  being  &ed  by  afreement,  is 
not  a  bar  to  an  action  by  tne  purchaser 
for  a  breach  of  warrant  of  the  quali- 
ty of  the  goods. 

(OTmfton  Decided  July  81, 1866.) 

ASSUMPSIT  on  a  warranty  of  a  steam  en- 
gine. The  defendants  in  a  brief  state- 
ment, pleaded  a  judgment  recovered  by  them 
in  Atsnachusetts,  in  1884,  against  the  plaintiffs, 
iqiOD  default,  aiul  an  agreement  as  to  the 
amoont  of  damages  in  a  suit  to  recover  the 
|»ce  of  the  engine,  in  which  suit  these  plaint- 
iffs, before  sabmitting  to  a  default,  appeared 
sod  filed  an  answer  in  which  they  alleged  the 
same  breach  of  warranty  of  the  engine  relied 
on  here,  and  claimed  to  recoup  the  damages 
watttoKd  by  them  on  that  account.  The  court 
ruled  that  the  Massacbusetta  judgment  is  not  a 
bsr  to  this  suit,  and  the  defendant  excepted. 

The  evidence  tended  to  show  that  Voimg, 
the  member  of  the  plaintiff's  Arm  who  bti^- 
nined  for  the  engine  with  the  defendants  in 
Boston,  was  not  a  practical  machinist  and 
neYCT  nm  an  engine;  and  it  did  not  appear 
that  be  bad  any  acquaintance  witb  the  mecfaan- 
iam  or  operating  of  steam  engines.  The  de- 
fendants requested  the  foUoving  instructions: 
"If  the  jory  find  that  the  engine  was  defective 
sod  that  the  defects  were  not  apparent  to  a 
person  without  some  skill  in  the  matter  of  en- 
gines and  machinery  of  that  nature;  and 
inrther,  that  Mr.  Toung  had  sufficient  skill  to 
■ee  such  defects  and  opportunity  to  examine 
the  engine  and  did  examine  it,  and  that  the 
defendants  did  not  ivactice  any  concealment 
or  deceit  In  reference  to  such  defects,  the 
plaintiffs  cannot  recover."  These  instructione 
were  refused  sod  the  defendants  excepted. 

The  court  instructed  the  jury  that  if  Young 
had  an  opportunity  to  examine  the  engine  and 
did  examine  it,  and  the  defects  complained  of 
in  thfa  suit  were  apparmt  im  simple  mspectlon 
and  rDonired  no  aall  to  discover  them,  the 
plaintiju  cannot  recover,  because  they  were 
sot  misled  by  the  defendants'  representations- 
If  the  finding  of  the  jury  is  against  the  defend- 
sDts  on  this  point,  then  the  question  is  whether 
there  has  been  a  breach  of  the  defendants' 
warranty.  If  the  engine  was  not  what  the  de- 
fendants warranted  it  to  be,  the  plaintiffs  can 
reoover,  with  instructions  as  to  damages  to 
which  no  exception  was  taken.  The  Jury  re- 
toroed  a  verdict  for  the  plaints  for  $887.91, 
being  the  difference  In  the  value  of  the  engine 
■■  warranted  and  value  of  the  engine  de- 
livered, without  interest. 
Mr.  Oasian  Hay.  for  plaintiffs: 
The  merits  of  plsintUfs'  claim  sued  on  in  Kew 
Hampshire  have  never  been  considered  or  tried 
in  Wnnoachusetts,  and  plaintiffs  are  not  estopped 
from  recovering  their  damages  here.  Qreenl. 
Er. ,  sees.  938, OObert  v.  Thompaon,  9  Cush. , 
848;  Baitman  v.  Oaoper,  16  Pick.  376;  Bpdurtha 


V.  Phslon,  18  Gray,  418;  Kwig  v.  Chase,  15  N.  H. , 
9;  Moutton  v.Lmey.  Id. ,480;  Metea^v.GOnwre. 
61  N.  H..  174, 188;  CromweU  v.  County  of  Bae, 
M  U.  8..  851  (XXIV.,  Law.  ed..  195). 

Interest  should  be  allowed  from  the  date  of 
delivciy  of  the  engine,  as  damages  for  deten- 
tion of  the  money  due.  Johnton  v.  R.  R.  Co., 
48  N.  H.,  410;  R.  R.  Co.  v.  EUht,  67  N.  H.,  487. 

Matrt.  Bwlelgilt  A  *i'^*'*if,  for  defend- 
ants: 

A  brief  statem^t  needs  only  to  embrace  the 
substance  of  a  special  plea.  XmAIb.  v  UaHow, 
18N.  H.,618. 

Preddon  and  exactness  are  not  necessary. 
Folsom  V.  Brawn,  25  N.  H.,  114;  Paitetv.  Sar- 
gent, 99  N.H.,496. 

The  issue  in  a  case  is  that  matter  upon  which 
the  plaintiff  proceeds  by  his  action  and  the  de- 
fendant, by  his  pleadinfls,  controverts-  Potter 
V.  Baker,  19 N.  H.,  197;  jRnff  v.CAow,  16N.H., 
9;  Demerit  v.Ltfford,^  N.H,,647;  TavloT-v.Diu- 
tin.4S  N.H.  ,495;  Smith  v.  Smith,  50  N.  H. ,  318. 

Adjudgment  for  the  plaintiff  ma  suit  in 
quare  elaueum  might  not  show  whether  the 
taking  of  the  chattels  was  put  in  issue  and  set- 
tled or  not.  It  would  show  a  trespass  upon 
the  land  named  in  the  declaration  and  bepruna 
fade  evidence  of  the  conversion  of  chattels 
described  therein.  Smith  v.  Smith,  60  N.  H., 
218. 

Such  judgment  could  be  pleaded  in  bar  of 
another  suit  for  conversion  of  the  same  chat- 
tels, and  the  burden  of  proof  would  be  on  the 
plakitiff,  to  show  that  the  conversion  of  the 
personal  property  claimed  In  the  second  stdt 
was  not  put  in  issue  and  settled  in  the  first 
suit.  DemerU  v.  I/^ord,  27  N.  H. ,  648;  King 
V.  Cha»e,  15  N.  H.,  9;  Taylor  v.  Ihatin,  48  N. 
H.,  495;  Smith  v.  Smith,  BON.  H.,  318;  San- 
derton  v.  Pedbody,  58  N.  H.,  116. 

A  judgment  by  default,  with  pleadings  filed, 
is  as  good  as  any  other  to  bar  a  subsequent 
action  for  the  same  causa  Bigelow,B8t.,8aed., 
25-28;  Loring  v.  Man^fieM,  17  Mass.,  894;  Jor- 
dan V.  Phelpa,  8  Cush.,  547-8;  Fuller  v.  Shot- 
tuek,  18  Gray,  70;  Binck  v.  Wood,  48  Barb. ,  815. 

The  mactice  in  England  accords  with  this 
view.  Bigelow,  Est.,  mpra,  26;  Knox  v.  TFbi- 
doborough,  6  Me.,  186;  Daz4t  v.  Talleot,  12 
N.  Y.,  184. 

Bateom  v.  Jtfanm'n^,  62  N.  H.,  183,  was  de- 
cided like  all  others,  on  the  particular  facts 
presented;  by  suffering  a  default,  defendant 
evinced  his  determination  not  to  proceed  further 
with  the  litigation  of  bis  coxmterelaim  In  that 
suit- 
Concerning  the  conclusivenesB  of  agreed 
jud^ents,  are  cited,  Bigelow,  Est.,  supra,  23, 
2S;Bankof  CommonweaUh  v.  JBbpkiju,  2I^na, 
896;  Hanotier  v.  Weare,  2  N.  H. ,  184;  see,  also, 
OleoU  V.  Ba^flll.  7  N.  H.,  460. 

The  Issue  may  or  nuty  not  be  specifically 
disclosed  by  the  declaration  and  pleaoinss.  U 
it  is  not,  extrinsic  evidence  may  he  a^uced, 
to  show  what  was  the  matter  really  in  issue, 
and  upon  what  ground  the  verdict  and  judg- 
ment proceed,  King  V.  Chase,  15  N.  H.,  9; 
Smith  V.  Smith,  50  N.  H.,  218;  BtgOoaiv.  Win- 
tor,  1  Gray,  299;  Sandermm  v.  Peabody,  58  N. 
H-,  118. 

Carpenter,  J.,  delivered  the  opipion  of, 
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The  former  Judgment  is  not  a  bar.  Bateom 
V.  Manning,  V&'S.  H.,  lltS.  That  case  does 
not  differ  from  this,  except  in  the  Immaterial 

circimistance  that  here  the  damages  were 
fixed  by  agreement.  A  default  admits  all  the 
material  allegations  of  the  writ  except  the 
amount  of  damages,  which  are  assessed  by  the 
court,  unless,  for  special  reasons,  an  inquinr  by 
the  iuiT  is  ordered.  Huntreu  v.  Em^ham, 
17  N.  H.,  584;  Toppan'a  Jf^twn.  24  N.  H., 
48;  JfoncAwier'*  Atition,  28  N.  H.,  296;  Will- 
mm  v.ir«i*w».  26N.  H.,^;  Bowman  v.  Novo), 
12  N.  H.,  807:  West  v.  Whiinejf,  26  N.  H., 
814;  C/Mte  V.  Lovering,  27  N.  H.,  395. 

The  law  and  practice  are  substantially  the 
same  in  Massachusetts.  Jarvit  v.  Blanehard.  6 
Mass.,  4;  Stm-er  v.  WhiU,  7  Mass.,  448;  Folger 
V.  Field*,  12  Cush.,  98;  Colby's  Prac,  226. 

Judgment  for  the  plaintiff,  for  nominal  dam- 
ages at  least,  follows  a  default,  as  of  course. 

After  the  plaintiffs  in  the  action  against  them 
in  Massachusetts  were  defaulted,  no  question 
except  the  amount  of  damages,  remained  9pen. 
To  tlx  that  amount,  was  the  only  purpose  of 
the  agreement  and  its  only  effect.  The  opera- 
tion of  the  judgment  is  the  same  as  if  the 
damages  liad  been  assessed  by  the  court  or  by 
the  jury.  If  the  matter  alleged  in  the  answer 
was  competent  to  be  considered  in  the  assess- 
ment of  damages,  the  plaintiffs  were  not 
obliged  to  present  it.  and  if  not  presented  nor 
considered  it  would  not  be  barred  by  the  judg- 
ment.   Seddon  t.  Tutop,  6  T.  R..  607. 

There  was  no  evidence  that  it  was  taken 
into  con^eratioD  by  the  parties  in  settling  the 
amount  of  damages  by  their  agreement-  It 
rests  upon  the  party  setting  up  a  judgment  as 
an  estoppel,  to  show  that  the  matter  in  ques- 
tion was  adjudicated  by  it. 

It  is  unnecessary  to  determine  whether  the  in- 
structions requested  by  the  defendants  were 
abstractly  correct  or  not.  They  were  properly 
refused  because  the  case  did  not  call  for  toem. 
There  was  no  evidence  that  Toun^  bad  any 
acquaintance  with  or  skill  in  relation  to  en- 
gines and  machinery  of  the  kind  in  question. 

Interest  from  the  date  of  the  writ  may  be 
added  to  the  amoimt  of  the  verdict. 

SkeeepUons  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


John  C.  PEARSON,  Petitioner, 

V. 

William  E.  NORTON. 

The  Act  of  June  14,  1881,  relating  to  the 
production  of  packa^a  of  votes  by 
we  Secretary  of  state,  before  the  court  or 
other  proper  authority,  was  not  intend- 
ed to  gkvB  eveiybody,  or  every  citizen, 
or  every  voter  or  the  county,  an  abao- 
Ivte  rijffht  to  a  re-eonat  without  due 
cause  shown. 

(Horrlmaok  Decided  Ju^  n,  18Ht.) 

PETITION,  presented  to  the  court  at  the  Oc- 
tober trial  Term.  1884,  as  follows: 
"R^wctfullyrepreaoitsJohnG.  Pearson,  of 
Boscawen,  in  said  County  of  Merrimack,  that 
48 


on  the  first  Tuesday  of  November,  1884,  be 
was  and  for  a  long  time  prior  thereto  had  been 
a  resident  of  said  Boscawen;  that  at  the  Uenni- 
al  election  held  on  said  Tuesday  of  November 
he  was  a  candidate  for  the  office  of  sheriff  of 
said  Coun^of  Merrimack,  and  as  such  re- 
ceived a  large  number  of  legal  votes  for  said 
office;  that  he  apprehends  that  errors  have  been 
made  in  counting  the  ballots  cast  for  said  of- 
fice in  the  various  towns  throughout  said  coun- 
ty, and  that  he  made  due  request/  in  writing,  to 
wit :  on  the  eighth  day  of  December.  1884.  upon 
each  and  every  town  clerk  in  said  county  to 
send  to  the  Secretary  of  State  the  packages  or 
envelopes  of  votes  cast  for  your  petitioner,  as 
well  as  all  other  ballots  given  in  forany  person 
fOT  said  office  of  sheriff,  at  said  election,  pursu- 
ant to  the  provisions  of  chapter  57,  section  40, 
of  tiie  laws  passed  at  the  June  session,  eighteen 
hundred  ana  seventy-nine;  wherefore  your  pe- 
titioner prays  this  court  to  make  an  order,  in 
writing,  upon  the  Secretary  of  State,  to  pro- 
duce before  said  court  such  package  or  pack- 
ages of  votes  as  may  be  in  his  custody  given  in 
for  your  petitioner,  or  forany  other  person  for 
said  office  of  sheriff  of  said  Coimty  of  Merri- 
mack on  the  first  Tuesday  of  November,  1884. 
and  in  the  presence  of  this  court  cmen  the  same 
and  permit  said  votes  to  be  examined  and  cor- 
rectly counted,  pursuant  to  the  provisions  of 
chapter  1,  section  1,  of  the  laws  passed  at  the 
June  session,  eighteen  himdred  and  eighty-one." 

All  order  of  notice  was  issued  to  we  defend- 
ant,  who  appeared  and  objected:  1,  that  the 
court  cannot  order  a  re-count  before  the  state  of 
the  votes  is  declared  by  the  court  at  the  htw 
term  acting  as  a  canvassing  board;  2,  that  the 
court  cannot  go  behind  we  returns  and  de- 
clare any  person  elected;  8,  that  the  petition 
does  not  allege  any  fraud  or  error  in  the  coimt 
or  returns;  4,  that  the  groxmds  of  the  petition- 
er's apprehension,  that  errors  in  the  count  have 
been  made,  are  not  set  forth;  and  S,  that  the 
petition  is  not  sworn  to. 

Mr.  J.  H.  Albln.  for  the  petitioner. 

Mema.  Henrjr  Roblneon  andGeorca  A 
Shirley*  for  defendant: 

The  petition  for  re-count  of  votes  was  prana- 
ture.  No  official  declaration  of  the  election  of 
sheriff  in  said  county  had  been  made,  and  it  did 
not  appear  that  Pearson  had  received  any  votes 
for  the  office,  or  that  he  was  not  duly  elected  to 
the  same,  in  which  latter  event  there  was  no  cause 
for  his  complaint.  The  court  would  surely  de- 
cline to  act  in  any  way  as  judges  of  the  election, 
before  ascertaining  and  declaring  the  result  of 
the  returns.    Oagoodv.  Jon«i,  60N.  H.,  278. 

It  is  not  the  duty  of  the  court,  sitting  as  a 
canvassing  board,  to  go  behind  the  returns  of 
votes,  re-count  the  ballots  cast  and  engage  in  a 
general  discussion  of  the  legality  of  the  elec- 
tion, upon  the  motion  of  a  cfaimant.  O^food 
V.  Jong9,  {supra.) 

Carpenter.  J.,  delivered  the  opinion  of  the 
court: 

If  some  proceeding  were  pending  in  this 
court  tar  settUng  the  claims  of  these  parties  to 
the  office  of  ahenff,  there  would  be  a  question 
whether,  as  a  matter  of  law,  either  of  them 
would  be  entitled  to  such  an  order  as  the  plaint- 
iff asks.   It  might  be  claimed  that  an  examina- 
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legal  right.  But  no  auch  proceeding  has  been 
iutitated;  and  the  Act  of  June  14, 1881,  was 
not  intended  to  give  everybody,  or  every  citi- 
zeo,  OF  every  voter  of  the  county,  an  araoiute 
nght  to  a  re-count  without  due  cause  shown. 
I^ere  may  be  a  question  whether  the  Act  author- 
izes the  court  to  order  a  re-count  at  the  request  of 
any  voter  or  other  person  interested  in  the  public 
walaxe,  or  either  of  the  candidates  having  a  pri- 
vate interest  in  the  election,  for  the  purpose  of 
discovering  evidence  on  wliich  a  suit  could  be 
began  for  contesting  the  election,  for  the  pur- 
pose of  aati^ying  persons  specially  concerned, 
crtbe  public  in  general.  However  it  might  be 
if  the  Legislature  should  appoint  a  committee 
of  investigation  for  the  discovery  of  facts  of 
which,  for  some  legislative  purpose,  informa- 
tku  might  be  desired,  there  is  no  presumption 
that  they  intended  to  impose  upon  the  court  an 
impemuve  duty  of  ordedne  a  re-count  for  the 
mve  purpose  of  quieting  uie  public  mind,  or 
enablmg  a  candidate  to  discover  whether  it 
would  be  expedient  for  him  to  contest  an  elec- 
tion. A  recount  for  such  a  purpose  would  not 
be  within  the  usual  range  of  judicial  action; 
uxl  so  wide  a  departure  from  the  ordinary 
coarse  of  judicial  duty  cannot  be  fairly  inferred 
as  the  l^ialative  Intent  ftvmanything  less  than 
a  plain  expression  of  that  intent.  A  desi|^  to 
reqoire  the  court,  without  any  exercise  of  judg- 
ment upon  any  question  of  law  or  fact,  to  or- 
der a  re-count  merely  because  it  is  desired  by 
any  of  the  candidates,  is  not  plainly  expressed 
in  the  statute,  and  cannot  be  reasonably  neld  to 
be  its  meaning. 

It  is  not  necessary  to  inquire  whether  the 
court  have  power  to  make  the  order  in  this  case. 
If  the  power  exists,  we  think  the  statute  does 
not  require  its  exercise  for  the  cause  alleged  by 
the  plaintiff.  Without  examining  the  question 
of  power,  the  petition  is  dismissed,  on  the 
Bound  that  the  statute  does  not  make  it  our 
doty  to  grant  it  without  other  cause  than  that 
allf^ied  Dv  the  petitions,  and  that  If  we  are 
autnorizea  to  grant  it  in  the  exercise  of  a  dis- 
cretionary power,  sufficient  cause  is  not  allie^;ed 
for  tiw  ex^dse  of  tlie  power  in  this  case. 

PtHtion  dimusaed. 

SmHIi.  J.,  did  not  ah;  the  others  coitcurred. 


Ashland  SAVINGS  BANK 

V. 

Cornelia  W.  MEAD  etal. 

U  A  general  >tt»chiaent  of  all  a  debtor^s 
interest  in  zeal  estate  in  a  town,  doea 
Bot  hold  ud  fraudulently  conveyed 
hy  the  debtor  by  a  deed  recorded  be- 
fore the  attachment  and  conveyed  by 
hia  fraudulent  grantee  to  m  innocent 
pnrchMor  (or  value  after  the  attach- 
ment. 


fftrru.— Attachment  Hen.  An  action  on  a  demand 
nennd  br  attachment  Is  not  barred  \jy  a  anbse- 
Waitdliohargetn  insolvency.  AspeotalJiidfiiiMit 
and  execution  thereon  tnajr  be  bad,  but  the  coort 
Wmot  at  a  subsequent  term,  render  Judgment  for 
anr  reddua.  Sejr  v.  Barmond,  Sup.  Ct.  (Uaaa.),  ante, 
tt. 

M.  H. 


2.  Acainet  the  latter  and  subsequent  pur- 
chiwera  tTom  him,  saoh  ■.ttaehaaent  1b 
not  eoBstmetivo  noUeo  of  a  lien,  nor 
of  lis  pendens. 

<OraftOQ  Decided  July  81, 1886.) 

WRIT  OF  ENTRY  to  foreclose  a  mortgage. 
Facts  agreed  for  the  opinion  of  the  court. 
Aug.  22,  1876,  David  Blaisdell  conveyed  the 
premises  to  William  O.  Brown,  and  on  the 
same  day  Brown  conveyed  them  to  Hary  A. 
Blaisdell,  the  wife  of  David  Blaisdell.  The 
consideration  named  in  each  of  these  deeds  was 
$1,500,  and  they  were  duly  recorded  the  day 
of  theh-  date.  Apr.  36.  1880,  Maiy  A.  Blais- 
dell, for  Uie  con^deration  of  $3,500,  by  deed 
of  wairanty  conveyed  the  premises  to  Sarah 
H.  Perkins.  This  deed  was  recorded  June  38, 
1880.  Mrs.  Perkins  purchased  the  premises  in 
good  faith,  without  snowing  of  any  adverse 
claims.  July  38,  1881,  the  plaintUf  loaned 
Mrs.  Perkins  $600,  and  took  from  her  the  mort- 
gage in  suit  to  secure  payment  thereof,  relying- 
upon  the  records  which  showed  no  defect  in 
her  title.  Afterwards  Mrs.  Perkins  conveyed 
her  equity  in  the  premises  to  the  defendant 
Bond.  At  the  time  of  the  conveyance  by  Da- 
vid Blaisdell  to  Brown,  Blaisdell  was  largely 
indebted  to  the  defendant  Mead,  and  Januarv 
18,  1879,  Mead  caused  an  attachment  of  all  hu 
interest  in  real  estate  in  Campton  to  he  made, 
without  describing  any  particular  close  or  par- 
cel, by  leaving  a  copy  ot  the  writ  and  return 
in  the  town  clerk's  office  in  the  usual  way. 
Judgment  was  obtained  in  this  suit  at  the  Oc- 
tober Term,  1880,  and  September  80,  1881,  the 
denoanded  premises  were  set  off  on  the  execu- 
tion taken  out  on  that  judgment.  Mead  claims 
title  by  virtue  of  that  levv  on  the  ground  that 
the  conveyance  of  Blaisdell  to  his  wife  through 
Brown  was  fraudulent  as  to  existing  creditors. 

At  a  former  Tcnn,  the  court  was  Inclined  to 
the  opinion  that  the  plaintiff  was  entitled  to 
Judgment;  but  the  case  was  continued  for  fur- 
ther argument,  and  the  opinion  was  not  an- 
nounced till  the  present  term. 
MettTt.  Burleigh  and  Adama,  for  plaintiff: 
The  object  of  the  enrollment  of  a  deed  is  to 
give  pubbc  notice  to  all,  of  the  sale  and  trans- 
fer of  the  property  conveyed,  for  tiie  benefit  of 
subsequent  ptmihasera  and  creditors,  and  not 
for  the  benefit  of  wrongdoers  and  strangers. 
Brown  v.  Manter,  32  N.  H.,  471. 

If  a  grantor  deeds  land  and  his  grantee  fails 
to  procure  the  enrollment  of  the  deed,  a  second 
deed  of  the  same  land  to  a  purchaser  without 
notice  will  be  good  against  the  first  conveyance. 
Whittaaore  v.  Bean,  6  N.  H.,  47;  see,  also. 
Somes  V.  Brewer,  2  Pick.,  184;  JVuU  v.  BigeUm, 
163Ia8S.,406;  Conneeticutv.  Braddish,liSlaas., 
296;  M'Mechan  v.  Onffing,  8 Pick.,  149. 

Notice,  to  break  in  upon  the  registry  laws, 
must  be  such  as  to  charge  the  second  purchaser 
with  fraud,  or  must  be  very  clearly  proved. 
Emmons  v.  Murray,  16  N.  H.,  886. 

When  a  prior  conveyance,  not  recorded  until 
one  of  a  subsequent  date,  is  attempted  to  be 
supported  on  the  ground  of  fraud  in  the  second 

Surchaser,  the  fraud  must  be  clearly  proved. 
Toroross  v.  Widgery,  2  Mass.,  606. 
A  purchaser  with  notice  from  a  purchaser 
without  notice  of  fraud  in  the  chain  inwle;  will 
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take  the  land  discharged  of  all  incumbTaDoes. 
Harrison  v.  Forth,  1  Eg.  Caa.  Abr.,  Notice 
A  6,  p.  331;  1  Story,  iJq.  Jur.,  9th  ed.,  §g 
409,  410;  4  Kent,  Com.,  179;  2  Lead.  Cas.  Eq., 
3d  Am.  ed.,  68,  69;  1. Pars.  Bills  &  N.,  261,  q; 
2  Id.,  26,  37;  Red.  &  Big.  Cas.,  Bais &N.,  261. 
263;  Trull  v.  Bigelme,  16  Mass.,  406,  418,  420; 
Bounttm  t.  Seet,  8  Pick.,  829, 882;  BeU  v.  7^/- 
Ugh,  18  N.  H.,  169. 

A  husband  conveyed  to  his  wife,  through  a 
third  person,  without  consideration,  and  subse- 
quently the  wife  conveyed  the  same  land  to  an 
innocent  purchaser  for  valae  and  without  no- 
tice. A  creditor  of  the  husband  obtained  judg- 
ment and  levied  his  execution  upon  the  land. 
This  levy  was  held  void  and  the  purchaser's 
tiUe  susbdned.  Gordon  v.  Haywood,  2  N.  H., 
402. 

A  deed  from  a  judgment  debtor  to  an  inno- 
cent purchaser  flrst  registered,  was  good  against 
an  unregistered  sheriff's  deed  of  the  same  land 
sold  at  public  auction  on  an  execution.  Vennia- 
ton  V.  Bacon,  10  Johns. ,  197;  Jaekton  t.  Terry, 
18  Johns.,  471,473. 

A  spedal  statute  making  conveyances  void 
except  as  to  innocent  purchaserB  for  value,  for 
the  purpose  of  hindering  and  dela^g  creditors 
ao  far  as  it  applies  to  purchasers,  is  only  an  af- 
firmance of  the  common  law,  and  a  purchaser 
in  a  recent  case  was  protected  in  hiatitie.  Star- 
in  V.  Kdley,  14  Rep.,  119. 

When  a  deed  is  executed  for  a  valiiBble  and 
adequate  consideration,  without  knowledge  by 
the  grantee  of  any  fiimdulent  intent  of  the 
grantor,  it  will  be  upheld  however  fraudulent 
his  purpose.  Premtt  v.  Wilton,  11  Rep.,  417, 
418. 

If  a  third  party  acquires  the  property  from  a 
fraudulent  grantee  for  value  without  notice,  be 
will  hold  the  property  even  a^nst  the  defraud- 
ed creditor.  How  MaeMnsOo.  v.  Clayboume, 
11  Rep.,  729.  780;  QreenvtoU  v.  Nath,  7  Rep., 
*  595;  Jaekmn  v.  AndTewt,  7  Wend.,  156;  Bump, 
Fraud.  Conv.,  8d  ed..  493,  497. 

The  object  of  this  statute  being  to  give  notice 
of  sale,  if  a  party  have  actual  notice  of  an  un- 
recorded deed,  or  such  facts  as  would  lead  di- 
recUy  to  such  notice  upon  reasonable  inquiry, 
be  will  be  bound  the  same  as  though  the  deed 
were  recoided,  Stowe  t.  Meterw,  18  N.  H.,  4ft; 
JfAnvT.  Kidder,  65  N.  H.,  493. 

The  statute  requires  that  the  reliance  of  inno- 
cent persons,  without  fault  or  laches,  upon  pub- 
lic records,  shall  not  be  frustrated.  Moore  v. 
Kidder,  supra. 

An  attachment  made  in  general  terms  of  all 
the  debtor's  interest  in  real  estate,  is  good  as 
against  an  unrecorded  deed  previoiuly  executed 
of  the  same  property.  Moore  v,  Kidder,  *ur 
pra. 

Pratt  V.  Wheder,  6  Qra^r,  520,  538,  is  not  a 
precedent  of  much  value  in  deciding  this  case 
where  the  facts  arc,  in  one  important  particular 
at  least,  not  analogous. 

If  a  junior  judgment  creditor  flies  a  bill  to 
set  aside  the  conveyance,  he  obtains  aright  <3i 
priority  over  the  lien  of  a  senior  Judgment  as 
a  reward  for  his  diligence.  Bump,  Fraud. 
Conv..8ded.,571. 

In  case  of  a  fraudulent  conveyance  of  land, 
a  subsequent  judgment  against  the  grantor 
is  not  consbiictive  notice  to  a  purchaser  from 
the  grantee.  Bump,  Fraud.  Con  v.,  496,  dt- 
50 


ing  Ledyard  v.  BuOer,  9  Paige,  182;  Jaekaem 
V.  Terry,  18  Johns.,  471;  Scott  v.  PureM,  7 
Blackf . .  66.  Therefore,  if  he  buys  the  land 
from  the  grantee  in  good  faith  and  for  a  valua- 
ble consideration ,  pnor  to  a  sale  under  an  execu- 
tion on  the  judgment,  be  will  acquire  a  good 
title  notwitli^tanding  the  judgment  or  even  the 
issue  of  an  execution  thereon.  Anderaon 
Bobert»,\9SQ)XDs.,m;S.  C. 3 Johns. Ch.,a03; 
Scott  V.  Pureetl,  $upra;  Woodv.  Wrighi,  4Fed. 
Rep  ,  511;  Mitrray  v.  Jonea,  50  Ga.,  109;  BeaU 
V.  HarreU,  7  Bk.  Beg., 400;  8.  0.,  1  Wood, 
476. 

If  a  purchaser  at  a  sale  under  an  execution 
records  his  deed  prior  to  a  purchase  from  the 
grantee,  he  has  the  prior  right.  But  his  deed 
may  be  postponed  to  a  sub^quent  deed  from 
the  grantee  if  that  is  recorded  first  Bwnp, 
Fraud.  Conv..497. 

The  lien  of  a  judgment  is  a  mere  quati  lien, 
which  is  liable  to  be  displaced  by  subsequent 
equities.  Henderaon  v.  HuiUon,  m  Gratt.,  936. 

The  common  law  as  well  as  the  Statutes  18 
Eliz.,  ch.  5,  and37Eliz.,  ch.  4,  ui^old  ccm- 
veyances  of  the  kind  under  discusBion.  Cade- 
gan  v,  Kenn^,  Cowp. ,  484;  Anderaon  v.  Rob- 
erta, 18  Johns.,  515. 

The  Statute  of  Frauds  was  intended  to  avoid 
deeds  contrived  and  devised  fraudulently  for 
the  delaying  and  defrauding  of  creditors,  in 
those  cases  only  where  both  parties  participated 
in  the  fraud.  Sanda  v.  Hildreth,  14  Johns. ,  497. 

The  title  of  the  bona  fide  purchaser  from  the 
fraudulent  grantee  was  to  be  preferred  to  that 
of  the  puroiaser  under  the  executi<m  of  the 
creditor  of  the  fraudulent  grantor.  Young  v. 
Laihrop,  67  N.  C,  63;  K  (7.,  12  Am.  Rep.,  «08. 

If  a  suit  be  brouffbt  to  set  aside  a  conveyance 
obtained  by  fraud  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside  be- 
tween the  parties;  bat  the  rights  of  third  par- 
ties who  are  porchasm  without  notioe  for  a 
valuable  conmderation  cannot  be  disregarded. 
Fletcher  v.  J%(*,  6  Cranch,  188  (III.,  Law.  ed., 
177}. 

The  doctrine  of  tiapendena  is  ablv  expounded 
in  Murray  v,  Lylbum,  2  Johns.  Co.,  446;  Sop- 
kina  v.  MLaren,  4  Cow.,  678, 679;  and  in  the 
opinion  by  Senator  Seward,  in  Par&a  v.  Jackaon, 
11  Weod.,  456,  and  |noves  ooncludvely  that 
the  defendants  cannot  find  refuge  in  that  direc- 
tion. 

Meaara.  Barnwrd  ft  Baraard*  fm  defend- 
ant: 

Real  estate  mav  be  attached  on  any  writ  of 
meane  process  by  leaving  an  attested  copy  there- 
of with  the  return,  etc.,  at  the  dwelling-house 
of  the  town  cleA,  etc.  Gen.  Laws,  ch.  334,  §§ 
8. 5. 

The  notice  of  the  fraud  need  only  be  suffi- 
cient to  put  a  man  of  ordinary  prudence  and 
experience  in  business  transactions  upon  in- 
quiry. It  is  not  necesaary  that  the  notice  should 
be  in  the  shape  of  a  formal  communication. 
Whatever  is  sufficient  to  direct  his  attention  to 
the  prior  rights  and  equities  of  creditors,  and 
to  enable  hula  to  ascertain  thdr  nature  by  in- 
quiry, will  operate  as  notice.  Bump,  Fraud. 
Conv.,  p.  484. 

The  case  of  Gordon  v.  Haywood,  2  N.  H.,  403, 
is  not  in  point,  as  the  conveyance  was  made  be- 
fore the  creditor  had  acquired  a  lien  by  attach- 
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Stanley*  J.,  deUrered  the  opinion  of  the 

oourt: 

Conceding  that  Mrs.  Blaiadell's  titie  was 
bsaduleDt  as  against  her  husband's  creditors, 
the  plaintiffs,  nererthelera.  have  a  sood  title, 
aulas  the  attachment  under  wmch  Mead 
dsims  can  be  set  up  to  defeat  them.  Mrs.  Per- 
kins, under  whom  they  claim,  vas  an  innocent 
porchaaer  for  value  and  took  a  good  title,  not- 
withstanding the  frauduleot  character  of  Mrs. 
Blaisdell's  title,  and  the  plaintiffs  are  innocent 
Dortgagees  and  they  would  have  a  good  title 
even  If  the  title  of  Mrs.  Perkins  was  fraudu- 
lent. Gordon  V.  Haywood,  3  N.  H.,  402;  Fling 
T.  QoodaU,  40  N.  H.,  308;  True  v.  Congdon,  44 
N.  H.,  48;  Piper  v.  EilUard,  52  N.  H.,  211; 
&it  V.  SusieU.  56  N.  U. ,  550,  564;  Flete/ier  v. 
iV*,6Cranch,87, 188aiI..Law.  ed.,  162, 177); 
Jaelaon  v.  Van  Dalften,  5  Johns.,  48;  Jackvm 
T.  Henry,  10  Johns.,  185;  Jaekaon  v.  Terry,  18 
Joluu..  471;  JaekKm  v.  WM,  14  Johns.,  407; 
Andermm  v.  Bdbertt,  18  Johns.,  516;  Ledyard 
T.  Butler,  9  Paige,  182;  Bump,  Fraud.  Codt., 
496,  499;  1  Story,  Eq.,  gg  409.  410;  4  Kent, 
Com.,  179. 

But  Mead  claims  that  her  title  is  superior  to 
the  plaintiffs;'  because  it  dates  from  an  attach- 
neni  made  in  1879,  before  the  wife's  convey- 
ance to  Mrs.  Perkins.  The  attachment  was 
tflunst  David  Blaisdell,  the  fraudulent  grantor 
m  his  wife.  David  parted  with  his  liUe  Au- 
gost  26,  1876,  on  that  day  conveying  it,  so  far 
as  he  could,  to  hie  wife,  through  one  Brown. 
Those  deeds  were  recorded  on  the  day  of  their 
date.  The  attachment  was  general  "of  all 
David's  interest  in  real  estate  in  Campton," 
with  no  descriptltHi  of  any  particular  parcel, 
and  nothing  to  indicate  what  real  estate  it  was 
claimed  David  owned.  The  return  suggested 
DO  attachment  of  this  land  or  of  the  property 
of  Mre.  Blaisdell.  in  whom  the  record  then 
ihowed  the  Utle  of  the  land  to  be  vested. 

The  object  of  the  statute  requiring  that, 
rtere  real  estate  is  attached,  a  copy  of  the 
writ  and  return  shall  be  left  with  the  town 
clerk,  is  the  same  as  the  statute  requiring  the 
registration  of  deeds,  to  give  notice  to  all  of  the 
true  state  of  the  title.  If  the  record  fails  in 
this,  it  fails  to  accomplish  the  object  for  which 
it  is  required  to  be  made.  To  hold  Mead's  title 
superior  to  the  plaintiff's,  we  must  hold  that 
when  the  attacnment  was  attempted  to  be 
made,  the  title  was  in  David,  and  that  the  leav- 
ing the  copy  of  the  writ  with  the  town  clerk, 
was  notice  of  an  Incumbrance  upon  the  de- 
manded premises. 

If  David  was  to  be  regarded  as  the  owner,  as 
between  his  attaching  creditor  and  the  fraudu- 


the  plaintiff  and  Mrs.  Perkins  had  constructive 
notice  of  Mead'sattachment.  When  the  attach- 
ment was  made,  David  had  no  title  of  record  to 
this  land.  He  had  parted  with  it  long  before, 
by  a  conveyance  which,  as  to  everybody  Iwt 
his  creditors,  was  valid;  and  his  grantee  conld 
convey  it  absolutely  and  effectually  to  an  in- 
nocent purchaser.  'There  wnsnottung  in  the 
record  of  attachments  to  indicate  that  the  es- 
tate of  which  Mrs.  Blaisdell  held  the  title  was 
attached,  and  nothing  calling  on  the  plaintiff 
to  make  inquiry. 

The  fact  that  David's  interest  in  real  estate 
was  attached,  would  not  suggest  the  inquiiy 
wh^er  his  wife's  prior  title  was  good  or  her 
right  to  convey  perfect;  whether  David  was 
owing  the  debt  which  Mead's  action  was 
brought  to  recover,  at  the  time  when  he  con- 
veyea  to  his  wife;  or  whether  the  purpose  of 
that  conveyance  was  fraudulent.  If  the  plaint- 
iffs were  put  upon  this  inquiry  there  would  be 
no  limit  to  which  it  might  not  be  extended,  cer- 
tainly not  within  the  period  within  which  the 
Statute  of  Limitations  would  not  be  a  bar. 
How  can  a  record  which  raises  no  doubt  and 
suggests  no  inquiry,  be  considered  evidence  to 
put  a  party  upon  inqu^  and  charge  him  with 
constructive  notice?  Having  no  knowledge  of 
the  fraudulent  character  of  David's  convey- 
ance, the  grantee  of  his  wife  was  only  bound, 
as  against  the  attachment,  to  find  out  whether 
upon  the  records  the  wife's  title  appeared  to  be 
valid.  Mrs.  Perkins  and  hergrantees  were  not 
bound  to  look  for  a  general  attachment  of  all 
David's  real  estate  in  the  town,  made  after  Uie 
registry  showed  this  land  had  ceased  to  be  his. 

These  views  do  not  conflict  with  the  rule  that 
a  general  attachment  of  all  the  debtor's  ml  es- 
tate in  a  town,  without  otber  description,  is 
sufficient  against  some  persons  and  that  such  an 
attachment  is  good  agamst  a  fraudulent  grantee 
of  the  debtor,  because  the  conveyance  is  not 
valid  against  the  attaching  creditor.  Cases  like 
Howard  v,  Daniel*,  3  N.  H..  187;  Moore  v. 
Kidder.  56  N.  H.,  488;  Taylor  v.  Mtrter,  11 
Pick.,  841;  Orotby  y.  ^Myn,  5  Green!.,  453,  and 
Pratt  V.  Wheeler,  6  Gray,  530,  in  which  the 
land  was  attached  hy  the  creditor  before  it  was 
conveyed  by  the  debtor  or  before  the  convey- 
ance was  recorded,  or  in  which  the  contention 
was  between  two  attaching  creditors  of  the 
same  debtor,  or  in  which  an  attachment  and 
levy  were  set  up  against  the  ftwidulent  grantee 
or  one  having  no  more  than  his  defeaoble  es- 
tate, are  not  In  point. 

As  against  the  fraudulent  and  voidable  title 
of  Mrs.  Blaisdell  and  of  anyone  standing  in  her 
position,  Mead  could  take  the  land  on  execution 


hut  grantee,  we  come  to  the  question  whether  !  without  an  attachment.  But  the  attachment  of 


the  copy  of  the  writ  with  the  return  thereon, 
created  a  valid  lien  upon  the  premises  as  against 
mbsequent  innocent  purchasers.  If  the  prem- 
ises had  been  particularly  described  or  de- 
scribed to  such  an  extent  and  in  such  a  way 
that  an  inspection  of  the  return  would  have 
BfaowD  ao  intention  to  attach  them,  the  ques- 
tion would  be  whether  the  plaintiff  could  safe- 
ly take  the  mortgage  from  an  innocent  pur- 
auser  for  value,  without  searching  for  attach- 
ments in  suits  a^nst  each  one  of  the  series  of 
former  owners  in  whom  the  record  showed  no 
real  estate  when  the  attachments  were  made. 
If  Uead  prevails,  it  must  beon  the  ground  that 

V.  H.  N.  K.B.,T.  I. 


David's  estate,  either  alone  or  in  connection 
with  the  registry  of  deeds,  did  not  give  Mrs. 
Perkins  or  tiie  plaintiff  notice  of  a  lien  on  land 
which  was  shown  not  to  be  David's  by  the  rec- 
ord on  which  Mrs.  Perkins  and  the  plaintiff  had 
a  right  to  rely.  A  fraudulent  grantee,  holding 
only  a  voidable  title,  may  convey  an  inde- 
feasible estate  to  an  innocent  purchaser.  While 
the  re<»rd  of  the  attachment  was  security  for 
the  creditor  against  a  subsequent  conveyance 
l»y  the  debtor,  the  record  of  tne  prior  convey- 
ance to  the  fraudulent  purchaser  whose  title 
appeared  to  be  good,  was  security  for  Mrs.  Per- 
kins, the  innocent  .purchaser,  acqjjlring  Ht' 
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through  that  deed.  Oillig  v.  MaoM,  28  N.  Y., 
191,  20»;  Wesibrook  t.  Glecuon,  79  N.  T..  28, 
81;  TivrbeU  v.  West,  86  N.  T.,  280.  288;  Tied 
man,  Beal  Prop.,  g  817. 

Mrs.  Perkina  and  the  plaintiff  having  no  no- 
tice, actual  or  constructive,  of  an  attachment 
or  of  any  defect  in  Mrs.  Blaisdell's  title,  cannot 
be  defrauded  by  the  creditor's  omissiou  to  re- 
inforce the  attachment  by  an  injunction  against 
Mrs.  Blaisdelt's  exercising  the  power  veabed  in 
her  by  the  record  evidence  of  the  prior  deed,  of 
conveying  a  good  title  to  an  innocent  pur- 
chaser. T'he  land  was  not  the  subject-matter 
of  Mead's  suit;  and  the  records  were  not  con- 
structive notice  to  Mrs.  Perkins  or  the  plaintiff, 
of  lis  pendent. 

Ju^/mentfor  the  plaintiff. 


Blf>d«ett,      did  not 

cuned. 


t;  the  others  con- 


NICH0L8  et  al.,  Appf»., 

V. 

SHEPARD,  Admr. 

1.  Uiide«>  the  St»tvte  of  DUtrilmtiotu, 

there  being  none  nearer  of  kin  living, 
the  children  of  deceased  brothers  and 
sisters  taJte  equal  shares  per  capita. 
a.  Clsimaats  take  per  stirpes  only  when 
they  stand  in  nnequal  degrees,  or 
chuin  by  representation ;  bat  when  all 
stand  In  equal  degree,  they  take  per 
cajyita. 


(HUlsboroiigh 


Decided  July  31,  1886.) 


PETITION  for  leave  to  appeal  from  a  decree 
of  distribution  by  the  Judge  of  Probate. 
Facts  found  by  the  court. 

Blanchard  Nichols  died  intestate,  leaving  as 
next  of  kin  and  heirs  at  law  thirty -one  nephews 
and  nieces,  children  of  seven  deceased  broth- 
ers and  Bisters,  there  being  eight  children  of  one 
brother;  five  of  another;  four  each  of  tliree  sis- 
ters and  another  brother;  and  two  of  another 
brother.  The  eight  children  are  the  plaintiffs 
and  remde  In  Ma^achusetts.  The  defendant  is 
tihe  administrator  of  the  intestate's  estate  and 
resides  in  Amherst. 

By  the  decree  from  which  this  appeal  is 
sought,  the  probate  court,  ordered  the  personal 
estate  in  the  hands  of  the  administrator  to  be 
distributed  and  paid,  one  seventh  to  the  chil- 
diw  of  each  deceased  brother  and  aisler  of  the 
faitestate,  per  atirpe*.  The  petitioners  were  pre- 
vented from  taking  an  appoU  through  accident, 
mistake  and  misfortune,  and  not  their  own 
neglect. 

Messrs.  M.  T.  Allen,  Wlggin  A  Fuller, 

for  the  appellants. 
Mr.  O,  H.  Burns,  for  tiie  defendant. 

Smith*  J.,  delivered  the  opinion  of  the  court: 
The  petscmal  estate  of  a  person  dying  intes- 
tate is  distributed:  1.  To  the  widow  the  share 
by  law  prescribed;  thcTesidue  to  the  children 

NoTB.— Hulc  of  distribution  In  Ohio ;  see.  McKel- 
vey  V.  HcKdvey  (Ohio).  1  West,  H.,  OB. 
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of  the  deceased  and  the  legal  representatives  of 
such  of  them  as  are  dead.  2.  If  there  be  no 
issue,  to  the  father,  if  he  is  living.  8.  If  there 
be  no  issue  or  father,  in  equal  share  to  the 
mother  and  to  her  brothers  and  sisters  and 
their  representatives.  4.  To  the  next  of  kin  in 
equal  shares-  Gen.  Laws,  ch.  303,  §§1,6. 

In  this  case,  the  intestate  left  no  widow, 
father,  mother,  brother,  sister,  uncle  or  aunt 
His  heirs  at  law  and  the  next  of  kin  nre  thirty- 
one  nephews  and  nieces,  children  of  different 
deceased  brothers  and  sisters.  The  words  "next 
of  kin"  in  the  statute  are  words  of  purchase,  de- 
noting the  persons  who  are  to  take  the  estate, 
and  not  words  of  limitation.  The  heirs,  there- 
fore, do  not  take  by  representation.  Being  all 
next  of  kin,  they  take  as  such,  and  in  equal 
shares,  per  capita.  StwuD  v.  Snow,  111  M^s., 
889. 

In  mu  V.  Kye,  17  Hun,  457,  it  was  held  that 
the  maternal  grandmother  and  paternal  grand- 
parents, being  the  next  of  kin,  took  the  estate 
of  the  intestate  per  capita.  Knapp  v.  Windsor, 
6  Cush. ,  156,  is  a  similar  case.  The  nest  of 
kin  were  the  paternal  grandmother  and  the  ma- 
ternal grandparents  of  the  intestate.  It  was 
held  that  each  was  entitled  to  a  distributive 
share,  one  third,  in  the  estate.  Shaw,  C.  J., 
said:  "It  is  a  plain  rule  of  the  law  that  those 
who  take  prop^ty  as  a  class  of  persons  described, 
where  there  is  nothing  to  distinguish  their  re- 
spective rights,  take  equal  shares.  *  •  •  The 
rule  of  representation  applies  only  from  neces- 
sity or  where  there  are  lineal  heirs  in  diffovnt 
degrees,  as  children  and  the  children  of  a  de- 
ceased child,  or  brothers  and  sisters  and  the 
children  of  a  deceased  brother  and  sister." 

In  Jadeton  v.  Thvrman,  6  Johns. ,  832,  the 

Siestion  was  whether  B.  and  C. ,  children  of 
e  intestate'sdecensed  sister,  and  D.,  son  of  the 
intestate's  deceased  brother,  took  per  ttirpe*  or 
per  capita.  It  was  decided  that  they  took  per 
attrpes,  because  the  statute  made  them  inherit 
such  shares  as  their  patents  respectively  wouhl 
have  inherited,  if  living;  but  the  court  said  this 
was  carrying  the  doctrine  of  inheritance  per 
ttirpeg  further  than  it  was  carried  in  the  case  of 
lineal  descent  and  further  than  it  was  carried  in 
the  Novel  of  Justinian  (118),  from  which  the 
New  York  Statute  was  copied. 

The  rule  is  nowhere  bett«  stated  than  by 
Chanedlor Kent  (2 Kent,  Com..  436):  "Ittsthe 
doctrine  under  the  Statute  of  Distributions,  that 
the  claimants  take  per  stirpes  only  when  they 
stand  in  unequal  degrees  or  claim  by  represen- 
tation, and  then  the  doctrine  of  representation 
is  necessaiy.  But  when  all  stand  in  equal  de- 
gree, as  three  brothers,  three  grandchildren, 
three  nephews,  etc.,  they  take  pereapita,  or 
each  an  equal  share;  because  in  this  case,  repre- 
sentation, or  takiag  per  stirpes,  is  not  necessaiy 
to  prevent  the  exclusion  m  those  in  a  remote 
degree,  and  it  would  be  contrary  to  the  spirit 
and  policy  of  the  statute  which  aimed  at  a  just 
and  equal  distribution."  See,  also.  Page  v. 
Parker,  61  N.  H.,  66,  and  authorities  cited;  2 
Wms.  Exrs.,  6tii  ed.,  1518;  8  Redf.  WUls,  425. 

It  having  been  found  that  the  plaintiffs  were 
prevented  from  appealing  within  sixty  days 
through  accident,  nustake  and  misfortune,  the 
petition  for  leave  to  appeal  is  allowed.  The  de- 
cree of  the  probate  court  is  reversed  and  a  de- 
cree of  distribution  ordered,  that  the  sum  to  be 
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distributed  be  divided  into  thirty-one  et^ual 
abares  and  one  share  be  paid  to  each  of  the  eight 
plaiDtiffs. 
Dtcrte  aeeorclingly. 

AUen,  J.,  did  not  sit;  the  othen  concurred. 


Hattie  E.  COBLISS.  Admrx.. 

f. 

The  WORCESTER,  Nashua  and  Rochester 

R.  R.  Co. 

1.  In  an  action  for  eaasingthe  deftth  of 

a  person  by  a  wrongfiil  act  or  omission, 
the  dajnages  whicn  m»  administrator 
May  reeover,  a>re  not  necessarily  nomi- 
nal and  may  be  MMaaedby^  a  Jury. 
8.  estimating  the  damaffes,  the  jury 
may  consider  the  expense  of  boara, 
nursing  and  medical  aid,  with  compen- 
sation for  loss  of  time,  physical  and 
mental  pain,  including  sncn  snm  as 
they  may  assess  ou  account  of  distress 
or  anxiety  of  mind,  experienced  in  view 
of  death. 

(HUlstKtrougb  Decided  Jul7  31, 1S86.) 

CASE  for  causing  the  death  of  the  plaintiff's 
intestate  by  caielessly  numin^  upm  bim 
with  an  engine  and  train  of  cars  wnile  crossing 
die  defendant's  track  with  a  horse  and  wagon 
in  the  highway. 

The  court  ruled  that  nominal  damages  only 
could  be  recovered  and  the  plaintiff  excited. 
Mr.  Henry  B.  Atherion,  for  plaintiff: 
The  right  of  action  for  damages  for  a  wrong- 
ful act  causing  the  death  of  a  person,  is  given 
by  statute.  Acts  1879.  ch.  85. 

Tbe  measure  of  damages  is  not  limited  to  the 
hijmyto  dependents,  butembracesall  pecuniary 
loss  which  they  must  directly  sustain,  and  to 
t^  must  be  added  the  agony  of  death.  Clarke 
T.  Manche»t»r,  Hills.  June,  1888. 

The  JuiT.must  consid^  the  pecuniary  value 
to  his  wife,  of  the  life  destroyed.  Parkinson 
T.  Nashua  A  L.  B.  Co.,  N.  H..  Oct.,  1881. 

Where  the  interpretation  of  a  statute  is  doubt- 
ful, DO  such  construction  must  be  given  as  will 
defeat  a  remedy.    Pond  v.  Trigg,  0  Heist,  687. 

A  statute  wiuch  gives  a  remedy  for  the  death 
of  a  pei«on  caused  by  tlie  wrongful  act  or  omis- 
sion of  another,  gives  the  right  of  action  in 
cases  of  instantaneous  death.  See,  N.  C.  Ji.  It. 
Co.  T.  PnnM,  2  Heisk.,  680;  JMtes  v.  .fi.  R. 
Co.,  9  Heisk.,  829;  Brown,  v.  M.  R.  Co.,  23  N. 
T.,  191;  Murphy  v.  JJ.  B.  Co.,  80  Conn.,  189. 

Messrs.  C.  H.  Bums  and  A.  F.  Stevens, 
for  defendant, 

Bingham,  delivered  the  opinion  of  the 
court: 

The  court  ruled  that  only  nominal  damages 
coold  be  recovered. 
At  common  law  the  cause  of  action  died  with 

Mora.— ActlOD  of  statutory  origin;  by  whom  may 
be  brought  and  for  wliose  benefit ;  neceasary  aver- 
ments in  complaint.  See,  Stewart  v.  Terre  Haute, 
ete^  B.  Ca  (Ind.),  1  West.  K.,  182. 

K.  H. 


the  decedent,  but  by  chapter  85  of  the  laws  of 
1879,  it  survives  to  bia  administratrix  and  she 
may  have  damages  assessed,  if  the  liability  of 
the  defendant  is  established.  OUtrk  t.  Man- 
cheater,  Hills,  June  Term,  1888;  Needham  v. 
Q.  T.  R.  Co.,  88  Vt..  294,  802. 

The  ordinary  grounds  of  damage  in  such 
cases  are  the  expense  of  board,  nursing,  medic- 
al aid,  compensation  for  lose  of  time,  physical 
and  mental  pain,  including  such  sum  as  the 
jurj-  think  ought  to  be  given  on  account  of  dis- 
tress or  anxiety  of  mind  experienced  in  view  of 
approacliing  ijeath.  while  in  imminent  danger 
of  the  injury  received  and  to  the  close  of  life. 

Such  damage  are  not  necessarily  nominal. 
What  they  should  be  depends  upon  toe  varying 
facts  of  each  particular  case  and  are  for  the  jury 
to  assess,  guided  by  tbe  instructions  of  the 
court  as  to  tbe  law. 

.Mentions  sustained. 

All  concurred. 


JONES  V.  LANE. 

Under  the  Statute  of  tills  State  the  plaint- 
iff cannot  be  allowed  more  costs  than 
damages,  when  the  title  to  real  estate  is 
not  in  question,  and  the  damages  re- 
covered do  not  exceed  thirteen  dollars 
and  thirfcy-three  cents. 

(Strafford — Decided  July  81,  ms.) 

TRESPASS  qttare  daumm. 
The  title  to  real  estate  was  not  in  question. 
Damages  were  assessed  by  tbe  court  at  twelve 
dollars.  The  defendant  moved  that  tbe  costs 
be  limited  to  twelve  dollars,  claiming  it  as  mat- 
ter of  right.  The  court  denied  the  motion  and 
the  defendant  excepted. 
Messrs.  Barleii>n  ft  KiTel,f or  the  plaintiff. 
Messrs.  Copaland  ft  Ed^r^,  for  the  de- 
fendant. 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  costs  should  have  been  limited  to  the 

amount  of  the  verdict  or  a  less  sum.  "  In  ac- 
tions of  trespass  to  real  estate  commenced  in 
the  Supreme  Court.where  the  title  to  real  estate 
is  not  in  question,  the  court  shall  allow  so  much 
costs  as  tbey  think  just,  not  exceeding  tbe  dam- 
ages recovered,  in  case  they  do  not  exceed  thir- 
teen dollars  and  thirty-three  cents."  G.  L.,  ch. 
288,  §6. 

The  construction  given  this  Statute  is  that 

when  the  damages  in  an  action  of  trespass  to 
real  estete  commenced  in  the  Supreme  Court, 
are  less  than  thirteen  dollars  and  ^irty-three 
cents,  tbe  court  shall  allow  no  more  casts  than 
damages.  Perarr  Y.Towne,51  N.  H.,  220;  BacJi- 
etderv.  Green,  88  N.  H.,  Se6;B'ardv.  Baa-Uett. 
1  N.  H.,  14;  Brtmn  v.  J/irfAes,  5  N.  H.,  329. 

The  title  to  real  estate  not  being  tnvolved_in 
this  action,  it  comes  within  the  statute. 

Exceptions  sustained. 

A'l^*'*^  J.,  did  not  sit;  the  others  concurred. 

Digitized  byGoOgte 


164 


Kbt  Enouito  Rbfohteb^uf.  Ct.  op  Nov  EUhpsribs. 


JULT, 


WHITNEY  6t  al. ' 

V. 

PARKER. 

In  a  netitioo  for  a  partition,  under  the 
Btarnte,  the  committee  has  no  anthor- 
ity,  without  the  consent  of  the  parties, 
to  set  off  to  one,  more  than  his  just 
■luijre  of  the  estate,  and  then  award, 
that  be  pay  a  sum  of  money  to  the 
others  to  make  it  eqnaL 

(Cbesbire  Deoided  July  81, 18SB.} 

PETITION  for  partition. 
The  petition  was  sent  to  a  committee  who 
found  the  value  of  the  estate  to  be  $5,085,  and, 
in  Bccordance  with  the  petition,  set  off  the 
shares  of  the  petitioners  jointly.  They  also  re- 
ported that  the  share  set  off  to  the  petitionee  "is 
$150  greater  in  value  than  her  just  share,  but 
in  our  opinion  the  said  estate  is  so  situated  that 
it  cannot  be  divided  so  as  to  give  to  each  owner 
his  eqidd  share  without  prejndifw  or  incon- 
venience, and  we  award  that  the  petitionee, 
Hary  E.  Parker,  pay  to  the  petitioners  »  *  * 
jointly  the  sum  of  $150,  they  having  that 
amount  less  than  their  just  share,  or  give  bond, 
with  su£9cieDt  sureties,  to  par  the  same  with 
interest  within  such  time  as  the  court  shall  or- 
der." To  this  partition  and  award  the  peti- 
tioners refused  to  consent. 

The  petitioners  moved  that  the  estate  be  sold 
and  tlie  net  proceeds  divided  among  the  owners 
according  to  their  respective  interests;  and  the 
petitionee  moved  for  judgment  on  the  report. 

It  appearing  upon  examination  that  it  would 
not  be  for  the  interest  of  all  parties  to  liave  the 
estate  sold  and  the  proceeds  divided,  the  court 
ordered  judgment  on  the  report,  to  which  the 
petitioners  excepted. 
Mr.  Hiram  Blake,  for  petitioners: 
A  partition  under  the  statute  is  In  the  nature 
of  a  hill  In  equity.  Stnnith  v.  Dinmare,  17 
N.  H.,  615. 

The  committee  may  and  generally  should 
receive  sucb  offers  as  may  be  made  by  the  sev- 
eral owners,  for  a  choice  of  the  [Kurcels  into 
wlilch  the  premises  are  divided.  IHmon  t. 
Mcran,  54  N.  H..441. 

Whenever  the  estate  of  tenants  in  common 
is  practically  incapable  of  division  by  assigning 
to  each  owner  thereof  his  equal  portion  in  sev- 
eralty, he  caimot  l>e  compelled,  by  force  of  the 
IvovisioDS  (tf  §  36,  ch.  228,  Oen.  Stata.,  either 
to  sell  his  own  share  or  purchase  that  of  bis  co- 
tenant;  but,  in  such  a  case,  resort  may  be  had 
to  a  court  of  equity,  which  has  power  to  com- 
pel the  sale  of  the  entire  estate,  and  order  dis- 
tribution of  its  proceeds  upon  equitable  princi- 
ples. Barney  v.  Leeds,  54  N.  H.,  128  ;  Tiiiwn 
V.  Moran,  52  N.  H.,  613,  $upra. 

Meurt.  Horsey  &  Abbott,  for  the  defend- 
ant. 

Bing>ham»  J.,  delivered  the  opinion  of  the 
court: 

The  committee,  in  their  report,  assigned  to 
the  petitioners  their  shares  jointly  and  to  the 

Eetitionee  without  the  consent  of  the  petitioners 
er  share,  with  $150  more  than  the  shares 
of  the  petitioners,  awarding  that  she  pay  them 
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tliat  sum  to  make  the  shares  equal,  for  the  rea- 
son that  the  estate  could  not  be  divided  equally 
without  prejudice  or  inconvenience. 

In  this  the  committee  exceeded  their  author- 
ity: Th^  were  proceeding  under  Gen.  Laws, 
ch.  247,  §§  18.  25,  in  which  they  were  author- 
ized to  divide  the  estate  by  setting  off  to  each 
petitioner  his  just  share;  but  if  the  estate  is  so 
situated  that  it  cannot  he  divided  so  as  to  give 
each  owner  his  share  therein  without  sreat  prej- 
udice or  inconvenience  they  may,  if  the  par- 
ties consent,  assign  the  same  or  a  part  of  it  to 
one  of  the  owners,  he  paying  to  the  others  such 
a  sum  of  money  as  the  committee  may  award 
to  make  the  shues  equal. 

The  authority  of  the  committee  to  partition 
the  estate,  otherwise  than  by  nving  each  owner 
his  just  share  therein,  being  dependent  on  the 
consent  of  the  parties,  and  the  petitioners  hav- 
ing refused  theirs,  this  part  of  the  report  was  a 
nullity.    Barney  v.  Leedn,  54  N.  H.,  128,  145. 

It  appears.  In  the  report,  that  the  petitioners 
refused  to  consent  to  the  partition  and  award 
and  moved  at  the  Term  that  the  estate  be  sold 
and  the  proceeds  divided  among  Uie  owners, 
and  that  the  petitionee  moved  for  judgment  on 
the  report. 

The  court,  on  examination,  found  that  it 
would  not  be  for  the  interest  of  all  parties  to 
have  the  estate  sold,  and  ordered  judgment  on 
the  report,  subject  to  the  exception  of  the  peti- 
tioners. If  the  court  had  folind  it  for  the  inter- 
est of  all  parties  to  sell  the  estate,  the  statnte 
authorized  it  to  order  a  sole;  but  Uie  court  find- 
ing that  it  was  not  for  their  interest,  properly 
declined  to  make  the  order. 

The  action  of  the  committee  being  unsutbor- 
ized.  their  report  should  be  set  aside. 

Exception  mataitied. 

Blodgrett,  did  not  dt;  the  others  con- 
curred. 


AHEARN  etaL.Peirt., 

V. 

MANN,  Admr. 

Leave  to  appeal  from  a  decree  of  the 
Probate  Court,  allowing  the  settlem^t 
of  an  administrator's  aeeoant,  cannot 

be  granted  when  the  terms  of  the  settle- 
ment were  agreed  to  by  counsel  for  the 
petitioners,  and  there  was  no  frand,  and 
the  only  errors  in  the  account  were 
such  as  would  have  been  discovered,  by 
reasonable  diligence  on  the  part  of  l^e 
petitioners  and  their  connseL 

(Strafford  Decided  July  81. 1885.) 

PETITION,  for  leave  to  appeal  from  a  de- 
cree of  the  Probate  Court  allowing  the  set- 
tlement of  the  defendant's  account  as  admhi- 
istrator  of  the  estate  of  John  Briony,  on  the 
ground  that  the  petitioners  were  prevented  from 
appealing  therefrom  within  sixty  days  through 
mistake,  accident  or  misfortune. 

Mes9r».  Cooke  A  Kivel,  for  the  plaintiA 
(petitioners). 

Messrt.  T.  J.  IMth  and  J.  O.  HaUl  tat 
the  defendant. 
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Allen.  J. ,  delivered  the  opinion  of  the  court: 
The  reasons  assizned  for  leave  to  appeal  from 
the  defendant's  settlement  of  his  admioistratioD 
account  are,  that  one  inveotoir  having  been 
made  and  filed,  other  assets,  of  vhich  no  In- 
ventory  was  made,  were  discovered,  and  that 
neither  at  the  settlement  of  the  account  nor 
sub6e(^ucntly  within  the  time  for  taking  an  ap- 
petl  did  the  administrator  produce  his  books 
and  vouchers  for  examination,  and  thepeti- 
tiaiers  were  deprived  of  the  opportunity  of  ob- 
jecting to  various  errors  and  frauds,  which  it 
Is  claimed  were  made  in  the  settlement 

The  only  errors  in  the  account  which  the 
referee  has  found  are  a  diarge  by  the  admtnis- 
tntor,  of  money  paid  for  services  by  his  attor- 
ney, $13  of  whicn  were  for  services  rendered 
while  the  attorney  was  register  of  probate;  and 
10  excess,  how  much  is  not  found,  taken  by 
the  adnuni^rator  as  commissions  upon  money 
odlected  and  disbursed. 

These  charjKs  were  examined  and  agreed  to 
bj^  the  plaintuFs'  attorneys  at  the  time  the  ac- 
count was  settled.  The  assets,  of  which  no 
appaisal  was  made,  were  accounted  for  at  their 
Tilue.  At  the  time  the  vouchers  were  called 
for  by  the  plaintiffs,  the  administrator  could  not 
find  them;  but  they  were  subsequently  discov- 
ered and  produced  before  the  referee,  and  cor- 
Ksponded  with  the  items  of  the  account.  After 
the  settlement,  the  pl^tiib  gave  a  receipt  for 
the  balance  found  and  a  release  under  seal  of 
all  further  claim  against  the  admiDistrator. 
There  was  no  fraud  or  concealment  on  the  part 
of  the  administrator  and  there  were  no  errors 
in  the  account,  which,  by  reasonable  diligence, 
might  not  have  been  ducovered  In  season  for 
correction  or  appeal. 

There  being  no  fraud  or  concealment,  and 
an  matters  having  been  open  to  examination, 
or  90  situated  that  by  reasonable  diligence  they 
mi^t  have  been  examined,  there  is  no  such 
mKBke,  accident  or  misfortune  as  warrants 
the  granting  of  leave  to  appeal  to  prevent  in- 
Jtuoce. 

Baition  dimisaed. 

All  concurred. 


Calvin  W.  STEVENS 

V. 

City  of  MANCHESTER  et  al. 

1.  A  public  eemeterjreajmot  belaid  oat 
vithin  twenty  rods  of  a  dweUinK-honse, 
without  eona«ntofthe  owner,a]thoagh 
the  land  to  be  so  used  bad  been  procurod 
by  Toltmtary  purchase. 

S.  The  miBchiefsoaght  to  be  restrained  by 
the  limitation,  in  the  statute,  to  a  dia> 
tanee  of  twen^  rods  from  a  dwelling- 
hooae,  affect*  all  nabUe  cemeteriea 
alike,  whether  establisbed  by  Tolnntary 
or  oomputsory  pnndiafle. 


(HUlflborouffh- 
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BILL  IN  EQUITY  for  an  injunction  to  re- 
atnin  the  City  of  Ifonchester  and  the  other 
defendants  who  are  trustees  of  the  Amoskeag 
Cemetay  nnder  a       ozdinance,  finm  using 


land  for  the  burial  of  the  dead,  within  twenty 
rods  of  the  plaintiff's  dwelline-house. 

The  bill  showed  that  the  land  in  question 
was  bought  of  one  Hanacom,  by  the  City,  in 
1888,  and  lidd  out  into  burial  lots  and  that  it 
comes  within  four  rods  of  the  plaintiff's  dwell- 
ing^ouse. 

The  defendants  demurred  to  the  bill. 

Me$»r».  C.  R.  Horrison  and  Wm.  Little* 
for  the  plaintiff. 

Met*r$.  George  W.  Prescott.  City  Solie- 
itor.  and  A.  C.  Osgood,  for  the  defendants : 

Section  2,  ch.  49,  of  the  Qen.  Laws,  relates 
only  to  land  taken  by  exercise  of  the  right  of 
emment  domain,  and  the  fact  of  defenduit  be- 
ing a  corporation,  does  not  Ining  this  cose  with- 
in the  provisions  of  this  section.  Garter  v. 
Jftmifc>n.  58N.  H.,  64. 

Allen,/.,  delivered  the  opinion  of  the  court: 

The  statute  authorizing  cities  and  towns  to 
take  land,  when  it  cannot  be  obtained  by  pur- 
chase at  a  reasonable  price,  for  the  establish- 
ment and  enbvgement  of  public  cemeteries, 
provides  that  no  cemetery  shall  be  laid  out 
within  twenty  rods  of  any  dwelling-house, 
without  consent  of  the  owner.  Qen.  Laws,  ch. 
49,  %  3.  The  cemetery  maytbe  established  by 
the  purchase  of  land  for  that  purpose  as  well  as 
by  taking  it  the  exercise  of  the  right  of  emi- 
nent domiain. 

The  mischief  sought  to  be  restrained  by  the 
limitation,  in  the  statute,  toa  distance  of  twenty 
rods  from  a  dwelling-house,  affects  all  public 
cemeteries  alike,  whether  established  by  volun- 
tary or  compulsory  purchase  of  the  land.  It 
is  the  public  right  of  purchasing  or  taking  land 
for  a  public  purpose  that  is  restrained  by  the 
lindtalion  in  the  statute,  and  not  the  exerose  of 
the  private  right  purdiaaing  land  for  a  pri- 
vate cemetery  or  any  other  private  purpose. 
Carter  v.  Mtmlton,  68  N.  H.,  iL 

Demurrer  overruled. 

Bingham,  J.,  did  not  sit;  the  others  con- 
curred. 


The  STATE  (Maggie  Castles,  Omnplt) 

V. 

Daniel  WELCH. 

The  oouree  of  proceeding  in  bastardy 
eases  is  so  far  criminal,  that  the  war- 
rant may  be  served  1^  an  ofieer  au- 
thorized to  eerre  warrantB  in  criminal 
cases;  and  the  deCandant's  reeogBl- 
sance  for  his  appearance  at  coiirt,Bhould 
be  taken  by  the  State. 

(Merrimack  Decided  July  81, 188S.) 

COMPLAINT  for  bastardy,  returnable  before 
the  police  court  of  Pembroke. 
The  defendant  moved  there  and  seasonably 
renewed  the  motion  here,  to  dismiss  the  com- 
plaint because  it  was  served  by  a  police  officer, 
such  an  officer  having  no  authority  to  serve  tite 
process.  He  also  moved  to  diuolas  the  com- 
plaint because  the  police  court  exceeded  Its  au- 
thority in  taking  the  recognizanosrit  having 
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been  taken,  as  in  criminal  cases,  to  the  State. 
Both  motions  were  overruled  and  tlie  defendant 
excepted. 

Mr.  C.  A.  Gaila^her,  for  the  complainant. 

ifewrt.  N.  E.  Slartin.  A.  F.  Burbank 
and  Albin  &  Burkank,  for  defendant: 

The  statute  expressly  limits  the  powers  of 
police  officers  to  criminal  cases;  Qiey  have  no 
authority  to  serve  civil  process.  Gen.  L.,  chaps. 
35-80;  Comp.  Stat.,  ch.  120.  %  1. 

Bastardy  fa  a  civil  proceeding,  and  the  rules 
of  civil  proceedings  are  applicable.  Martton  v. 
Jeniiess,  11  N.  H.,  156. 

A  person  confined  in  jail  for  non-compliance 
with  an  order  of  the  court  that  he  should  give 
security,  etc. ,  on  a  complaint  under  the  law  re- 
lating to  bastardy,  is  not  a  prisoner  confined 
on  criminal  process.  HarHa  v.  County  of  8uUi- 
mn.  15  N.  H.,  81. 

A  prosecution  under  the  bastardy  Act  is  a 
civil  suit  within  the  meaning  of  §  15,  ch.  17, 
Comp.  Stat.  Little  v.  IHcldtiton,  29  N.  H.,  66; 
Stokes  V.  SanAorn,  45  N.  H.,  274;  Richtmnd  v. 
Baam.U'^.  H.,  99. 

The  statute  governine  the  services  of  a  bas- 
tardy warrant  strongly  implies  that  a  police  of- 
ficer cannot  serve  it.  "Whenever  a  warrant 
shall  be  issued  by  any  justice,  and  the  person 
charged  therein  shall  either  before  or  after  the 
Issuing  thereof,  escape  or  go  out  of  the  county, 
the  sheriff  thereof  or  hia  deputy,  or  any  con- 
stable of  the  town  to  whom  euch  warrant  shall 
be  directed,"  etc..  Gen.  L.,  ch.  84,  8  11. 

In  LittU  V.  ZHckinton,  before  cited,  the  court 
dismissed  the  action  because  the  defendant  was 
bound  over  to  appear  in  the  wrong  district. 
And  in  Oilman  v.  Barttett,  20  N.  HT,  168,  the 
court  dismissed  an  appeal  because  the  defend- 
ant recognized  with  but  one  surety  when  the 
law  required  two.  And  so  if  a  justice  of  the 
peace  grant  an  appeal  In  a  criminal  cause  with- 
out sureties,  the  court  above,  on  motion  season- 
ably made,  will  dismiss  the  appeal.  State  v. 
White,  41  N.  H.,  194. 

When  an  action  comes  to  this  court  from  an 
inferior  tribunal,  the  fact  that  the  recognizance 
or  Iwnd  required  by  law  is  wrong,  furnishes  a 
sufficient  cause  for  its  dismiss^  on  motion. 
^aie  V.  Thomitm,  Aug.  18,  1884. 

Smith,  J. ,  delivered  the  opinion  of  the  court: 
A  proceeding  under  the  bastardy  Act"  is  a 
civil  suit  Marston  v.  Jennesa,  11  N.  H.,  156; 
Harrie  v.  County  of  SiiUiv'an.  15  N.  H. ,  81 ;  Lit- 
tley.  Dit^n«on,39N.  H.,  66;  8toke$Y.  Sanborn, 
46 N.  B..91i;Bichni0ndv.Bow!n,  64 N.  H.,  99. 

But  the  forms  of  the  proceedings  are  In  most 
particulars  of  a  criminal  character.  "It  is 
founded  upon  a  complaint  made  under  oath.  It 
is  commenced  by  a  criminal  mpiag  or  warrant. 
*  •  •  It  is  returnable  to  a  court  of  in- 
quiry. The  officer  making  the  arrest  cannot 
take  bail.  The  defendant  is  bound  to  answer 
instanter  upon  being  brought  before  the  magis- 
trate; and  if  there  £  probable  cause  for  prose- 
cution he  is  bound  over  for  trial,  and  upon  his 
failure  to  give  bonds  (recognize)  he  is  com- 
mitted." Sm  V.  Welh,  6  Pick.,  104. 107;  Mart- 
ton  V.  Jennets,  11  N.  H.,  15C,  160.  The  warrant 
is  made  returnable  in  the  county  in  which  the 
offense  is  alleged  to  have  been  committed  or  in 
which  the  respondent  resides  and,  unless  dis- 1 
charged,  he  is  bound  over  for  trial  in  the  county  | 
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in  which  the  offense  is  charged  to  have  been 
committed.  Gen.  L.,  eh.  S4, 1§  1,  3.  The  ob- 
ject of  the  statute  is  to  cause  the  respondent  to 
furnish  indemnity  to  the  town  and  to  contribute 
to  the  mother  of  the  child  for  its  support. 

The  course  of  the  procedure  in  the  police  or 
justice's  court  Is  so  far  criminal,  that  the  war- 
rant may  be  served  by  a  police  officer  authorized 
to  serve  warrants  in  criminal  cases.  Gen.  L., 
ch.  254. 

The  recognizance  was  properly  taken  to  the 
State.  The  security  is  taken  for  me  appearance 
of  the  respondent  at  the  proper  court.  StoketY. 
Sanborn.  45  N.  H.,  274,  277. 

Sieee^iont  oeenrul^ 

Bln^uuB,  J.,  did  not  ait;  the  others  con- 
curred. 


Charles  S.  EASTMAN 
e. 

John  J.  DEARBORN  rf  al. 

1.  A  judgment  by  default  against  a  non- 
reaident  of  the  State,  without  service 
of  the  writ  or  other  notice  of  the  suit 
than  that  given  by  publication,  and 
without  his  appeanmce  to  the  action,  ia 
void  as  a  personal  judgment  against  the 
defendant,  beyond  its  eflbet  npon  at- 
tached property,  and  cannot  be  made 
the  foundation  of  anotlier  suit,  to  collect 
the  unsatisfied  part. 

2.  Such  a  judgment  may  be  valid,  for  the 
purpose  of  apnropriatin|f  the  attached 
property,  to  the  payment  of  the  debt, 
andTfor  no  other  purpose. 

Kendrick  v.KiinbaU,83XH.,482,  qualified. 

(Hcrrlmack  Decided  July  81, 1881) 

DEBT  on  a  judgment. 
Facts  found  by  the  court.  July  8,  1877, 
the  plaintiff  commenced  a  suit  against  the  de- 
fendant, and  a  horse  of  the  defendant,  attached 
upon  the  writ,  was  sold  Julv  9,  for  $^15. 
The  officer's  return  stated  that  he  made  no  serv- 
ice of  the  writ  upon  the  defendant,  for  the 
reason  that  he  was  not  an  inhabitant  of  the 
State.  The  defendant  left  the  State  in  June, 
1877  and  did  not  return  until  some  time  in  1878 
and  during  that  time  was  not  an  inhabitant  <rf 
the  State.  The  suit  was  entered  at  the  October 
Term ,  1 877,aod  continued  to  the  next  Term  .with 
an  order  of  notice  to  the  defendant  by  publica- 
tion, which  was  complied  with.  At  tlie  April 
Term, 1878,  judgment  was  recovered  against  the 
defendant  upon  default  for  $88.08,  damages, 
and  $14.75,  costs,  and  execution  issued,  upon 
which  the  money  remaining  in  the  hands  of  the 
officer  was  applied  in  part  satisfaction.  This 
suit  is  brought  to  recover  the  ImlaDce  of  the 
judgment.  The  defendant  offered  to  show  that 
the  horse  attached  was  his  only  horse  and  ez- 


NoTB.  —  A  discharire  In  iosolvenoy  Is  not  a  bar  to  an 
action  on  a  demand  secured  byattachincnt  bcf(H« 
the  Insolvency  prooeedlngB.  See,  Gay  v.  Ka7m<Mid, 
(UasB.)  ante,  80. 
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empt  from  attachment ;  and  also  that  he  did  not  | 
know  of  the  brineingof  the  suit  or  of  the  peiid- 
CQcy  thereof  until  long  after  the  Judgment  was 
recovered.  The  plaintiff  offered  to  show  that 
the  defendant  did  know  of  the  bringing  of  the 
snit  and  of  the  attachment  soon  after  the  attach- 
meot  was  made.  The  court  ruled  that  the  ev- 
idence offered  was  immaterial  and  rejected  it, 
and  the  parties  respectively  excepted.  The 
cooTt  also  ruled  that  the  judgment  obtained  by 
tbe  plaintiff  was  valid  only  as  against  the  prot>- 
ertr  of  the  defendant  attached,  and  ordered 
jnagment  for  the  defendant,  and  the  plaintiff 
excepted. 

Mr.  Qeortfe  R.  Stone,  for  the  plaintiff, 
dted:  Carrier  v.  Sutherland.  54  N.  H..  476;ifoW 
T.  Williams,  6  Pick.,  240;  Carrier  v.  Qilinan, 
55  N.  H..  886;  Packard  v.  Matthem,  9  Gray, 
311;  Johnson  v.  Thaxter.  13  Gray,  198;  Ken^ 
tbiek  v.  KiinbaU,  88  N.  H.,  483;  Ward  v.  GoU. 
32KH.,453;  ITard  v.  fiiiww,  88  N.  H.,  40, 41; 
Sttaerih  t.  Learned,  31  Vt,  536;  Lapham  v. 
Briggt,  27  Vt..  36;  Stevent  v.  Maker,  80  Vt.. 
200;  JfwTMonv.  Vnderwood.UCvtah.Mi  ThateK- 
tr  V.  Oamnvm,  13  Mass.,  268,369;  Morris  v. 
Boomer,  18  Wis.,  547;  Story,  Confl.  L..  21, 
43,46,  49,  50,  56,  639;  Fiequet  v.  Swan,  5  Ma- 
S0&,  43;  P^noyer  v.  Neff,  95  U.  S. ,  740  (XXIV., 
Uw.  ed.,  676;. 
Mmrs.  Shirley  ft  Stone,  for  defendant: 
Plaintiff  cannot  contradict  the  sheriff's  return 
under  which  he  claims  jurisdiction.  He  cannot 
Qse  the  return  to  set  up  jurisdiction  and  deny  it 
for  tbe  purpose  of  claiming  another.  Brawn  v. 
Daaii,  9  N.  H. .  76;  Clmigh  v.  Monroe,  84  N.  H. , 
381. 

An  action  against  a  non-inhabitant  is  a  pro- 
ceedingt'n  rem  as  respects  the  i»Dperty  attached, 
bat  beyond  tliat  it  U  as  If  it  had  never  existed, 
^omr  T.  Reynold*,  77  P.  8.,  10  Wall.,  318 
(XIX..  Law.  ed.,  981);  Thompaan-v.  Wlatman, 
85  U.  S.,  18  Wall.,  457  (XXI,  Law.  ed.,  897); 
Pennoyer  v.  JV-sff",  95  U.  8.,  714,  735  (XXIV., 
Uw.  ed.,  665, 678);  Brooklyn  v.  Ins.  Co.,  99  U. 
8.,  383,  870  (XXV.,  Law.  ed.,  416,  418);  Em- 
fin  V,  Darlington,  101  U.  8.,  92  (XXV.,  Law. 
«d..  879);  8t.  Clair  v.  Otf,  106  U.  8.,  850 
(SXVIL.  La-w.  ed.,  322);  Pana  v.  Boioler,  107 
U.  8..  529  (XXVIl.,  Law.  ed.,  424);  Nat.  Bk. 
V.  Peabody,  55  Vt.,  493;  8.  C,  45  Am.  Bep., 
(132;  MeKinney  v.  Collins,  88  N.  Y.,  316-224. 

Alien,  J.,  delivered  the  opinion  of  the  court: 
In  the  former  suit,  the  defendant's  property 
WHS  attached  and  sold  and  the  proceeds  applied 
in  part  satisfaction  of  the  judgment  then  ob- 
tained. The  validity  of  that  attachment  or  its 
raffldency  to  enable  the  plaintiff  to  enter  the 
action  and  give  the  defendant  notice  of  the  suit 
by  publication  according  to  the  statutes  (G.  L., 
dt  223,  g  9;  ch.  326,  8,  4),  cannot  be  ques- 
tioned in  this  suit.  If  the  proceedings  by  wliich 
U»e  property  was  appropriated  were  irregular 
because  the  property  was  exempt  front  attach- 
ment, advantage  of  the  irregularity  cannot  be 
taken  in  a  suit  to  enforce  the  collection  of  the 
ansatisfled  balance  of  tbe  judgment. 

The  Judgment  which  is  attempted  to  be  made 
the  foundation  of  this  action  of  debt,  was  ren- 
dered  upon  default,  without  other  notice  of  the 
ault  to  the  defendant,  who  was  a  non-resident, 
than  that  given  by  publication.  At  common 
H. 


law  a  judgment  is  void  imless  rendered  upon 
personal  notice  to  the  defendant  or  his  appear- 
ance tctheaction;  and  this  rule,  as  a  part  of  the 
body  of  the  common  law,  prevails  in  this  State. 
Wmur  V.  Ahibot,  60  N.  H.,  40,  and  cases  cited. 

No  court  has  jurisdiction  beyond  the  State 
which  created  it  and  cannot  effectively  send  its 
process  for  execution  beyond  the  limits  of  the 
State;  and  au  order  of  notice  by  publicaUoa 
made  within  the  State  cannot  be  more  effective 
than  a  summons  or  other  process  sent  out  of  the 
State.  The  natural  and  just  right  universally 
recognized,  which  every  person  has  of  appear- 
ing und  answering  to  an  action,  before  he  shall, 
by  a  judgment,  Ik  deprived  of  liberty  or  prop- 
erty, is  not  met  or  sustained  by  process  sent 
abrond  for  service,  nor  by  a  newspaper  notice 
which  may  or  may  not  reach  the  party;  and  no 
jurisdiction  of  the  person  is  acquired  by  notice 
of  that  kind.  Judgments  may  be  valid  for 
some  purposes  and  void  for  other  purposes. 
That  a  judgment  may  be  valid  against  all  par- 
ties and  for  all  purp(»es,  the  court  in  which  it 
is  rendered  miist  have  jurisdiction  of  the  sub- 
ject-matter of  the  suit  and  of  the  person  or  per- 
sons against  whom  it  is  rendered,  v. 
SicJimond,  26  N.  H..  233. 

By  the  attachment  of  the  defendant's  prop- 
erty within  the  State  in  the  former  suit,  juru- 
diction  of  the  property  was  acquired  ana  the 
judgment  rendered,  without  other  notice  to  tiie 
defendant  than  the  statutory  one  by  publication 
and  without  his  appearance  to  the  action  was 
valid  for  the  purpose  of  appropriating  the  at- 
tached property  to  the  payment  of  the  debt  and 
for  no  other  purpose.  No  jurisdiction  of  the 
defendant's  person  having  been  acquired  by  the 
proceedings,  the  judgment  is  void  as  a  personal 
one  against  the  defendant  beyond  its  meet  up- 
on the  property  taken,  and  cannot  be  made  the 
foundation  of  another  suit  to  collect  the  imsat- 
isfial  part.  Bosufdl'a  Lessee  v.  Otis,  9  How.. 
336  rXIII.,  Law.ed.,  1641;  ikoper  v.  SeynoltU 
[77  U.  S.],  10  Wall.,  808  [XIX.,  Law.  ed. , 931]; 
Pmnoyerv.  Neff,  96  U.  S.,  714  [XXIV.,  Law. 
ed.,  6661;  Brooklyn  v.  Insurance  Co.,  99  U.  8., 
363  rXXV.,  Law.  ed.,  4161;  St.  Clair  v.  Cox,- 
106  U.  8.,  350  [XXVIL,  Law.  ed.,  2221;  Pa^ 
V.  Bowler,  107  U.  8.,  629  [XXVIL,  Law.  ed., 
4341;  Nat.  Bk.  v.  Peabody,  65  Vt.,  492. 

The  principle  is  recognized  and  adopted  in 
the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  which  declares  that  "No 
State  shall  deprive  any  person  of  life,  liberty  or 
property,  without  due  processof  law."  Notice 
of  a  suit  to  a  non-resident  debtor  by  publication 
as  a  substitute  for  personal  service  within  the 
Stale  cannot  be  due  processof  law,  and  a  judg- 
ment rendered  upon  such  notice,  without  ap- 
pearance of  tbe  defendant,  in  a  suit  brought  to 
determine  the  private  rights  and  obligations  of 
the  parties  can  have  no  validity. 

The  case  of  Eendriek  v.  Kimball.  83  N.  H., 
485,  to  tbe  extent  that  it  decides  that  a  judg- 
ment rendered  without  personal  service  of  proc- 
ess upon  the  defendant  or  without  his  appear- 
I  ance  in  the  suit,  is  valid  as  a  personal  judgment 
.  uponwhichan  action  of  debtcanbe  maintained, 
I  cannot  be  sustained. 
I    Exceptions  orerruled. 
I 

1    Smith,  J. ,  did  not  ait;  the  others  concurred. 
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William  EENNARD  et  cd.,  AppU.  (D0a.), 

V. 

Yitglma.  KENNARD. 

1.  A  copy  of  a  will  executed  a^d  proved 
according  to  the  laws  of  another 
State,  may  be  filed  here  with  a  copy  of 
itfl  probate,  and  will  then  have  the 
same  effect,  in  the  disposition  of  prop- 
erty both  real  and  personal,  situated  in 
this  State,  as  thoneh  it  had  been  exe< 

cnted  mnd  proved  Aceordingr 
law  of  thla  State. 

3.  Tho  teatimony  of  a  lawyer  of  another 
State  is  admissible  to  prove  the  laws 
of  that  sister  State. 

8.  It  is  the  present  right  of  fiitnreeitjoy- 
ment  whenever  the  possession  becomes 
vacant,  and  not  the  certcuntv  that  the 
poBseBston  will  become  vacuitDefore  the 
estate  limited  in  remainder  determines, 
which  distingnlaheB  a  vested  from  a 
contingent  remainder. 

4.  The  interpretation  of  a  will  is  the  as- 
certainment of  the  testator's  intention. 

Hall  T.  Nute,  38  N.  H.  423,  and  Hayes  v. 
Tabor,  41 N.  H.,  631,  criticised  and  quali- 
fied. 


(BooUnffham ' 


DeoldedJulypl.  ISSB.) 


APPEAL  from  a  decree  of  the  Judge  of  Pro- 
bate, for  the  filing  and  recording  of  a  copy 
of  the  will  of  Manning  Eennard,  deceased,  and 
of  the  probate  of  the  same  in  Fennsylyania, 
upon  theappUcation  of  Virginia  Kennard,  wid- 
ow and  legatee  under  said  will. 

Facta  found  by  the  court.  Manning  Een- 
nard resided  at  Florence,  Italy,  at  the  time  of 
his  death  in  December,  1878.  He  left  a  will 
whereby  be  gave  nil  his  property,  real  and  per- 
sonal, to  his  wife,  appellee,  to  hold  for  her  own 
use  forever.  The  will  was  executed  hi  Flor- 
ence, and  was  attested  by  but  two  subscribing 
witnesses. 

■  To  show  the  interest  of  the  appellee  under 
the  will  of  Manning  Kennard,  a  copy  of  the  will 
of  James  Kennard  was  admitted  in  evidence, 
subject  to  exception.  The  will  of  James  Ken- 
nard is  as  follows:  "I,  James  Kennard,  of 
Portsmouth,  in  the  County  of  Kockingham, 
*  *  *  do  make,  publish  and  declare  this  mv 
last  will  and  testament  in  manner  and  form  fol- 
lowing: first,  I  give  and  bequeath  to  my  exec- 
utors hereinafter  named,  to  be  held  by  them  in 
trust  for  the  following  purpose,  all  my  Rock- 
Ingliam  Bank  stock,  consisting  of  326  shares, 
3d5  shares  of  which  stand  in  the  name  of  Man- 
ning Kenmud,  of  Philadelphia,  the  remaining 
one  share  in  my  own  name.  I  also  give  ana 
bequeath  to  my  executors  to  be  held  by  them  in 
trust  for  the  following  purpose,  all  my  land  in 
Austin  Street,  together  with  my  dwcllmg-house 
No.  9  thereon,  with  all  the  furniture  therein, 
whic^  is  not  to  be  separated  from  the  house 
except  by  consent  of  all  parties  interested:  all 

KOTS.— Bzeoutlon  and  attestation  of  a  will  In 
tUs  State,  and  ^»of  thereof.  See.  Welch  v.  Adams, 
outs,  88,  and  tiote. 

A  vested  Interert  is  asslvnalde.  See,  GHbbens  v. 
Glbbens  (Maas.),  ante,  M. 
AS 


the  dividend  or  interest  that  may  accrue  on  the 
236  shares  of  Rockingham  Bank  stock,  after 
paying  the  taxes  thereon,  to  be  paid  over  to  my 
beloved  wife,  Frances  B.  Kennard,  during  her 
natural  life  or  widowhood,  the  house,  furniture 
and  land  above  named,  to  be  also  for  her  only 
use  and  benefit,  she  paying  the  taxes  thereon 
during  her  life,  or  while  she  remains  my  wid- 
ow. At  her  decease  or  marri^  the  whole  of 
the  Rockingham  Bank  stock,  bouse,  furniture 
and  landbSore  named,  is  to  revert  to  my  heirs 
as  follows;  tomy  son.  Manning  Kennard,  fifty 
shares  Rockingham  Bank  stock.  *  •  *  The 
house,  furniture  and  land  before  named,  to- 
gether with  all  the  rest  and  residue  of  my  es- 
tate, personal,  real  or  mixed,  to  be  equally 
divided  between  my  four  children  or  their  heirs. 

The  appellants  contend  that  Mannhig  Ken- 
nard took  nothing  undo*  the  will  of  James  Ken- 
nard, because  Frances  B.  Kennard  survived 
him.  Other  exceptions  are  shown  by  the  opin- 
ion of  the  court. 

Jifessrs.  James  W.  Emery  and  Wm.  S. 
Rollins,  for  appellants: 

The  will  of  Manning  Kennard  Is  not  exe- 
cuted as  required  b^  the  laws  of  this  State,  being- 
attested  ana  subscribed  by  cmly  two  witnesses. 
Qen.  L.,  455,  ch.  198,  %  6. 

The  judge  of  probate  has  jurisdiction  of  the 
probate  of  wills,  etc.  Gen.  L.,  448,  ch.  189,  §2. 

If  he  allowed  a  will  attested  and  subscribed 
by  only  two  witnesses,  his  act  would  be  void. 
Morgan  v.  iJotfoe,  44  N.  H.,  258;  State  v.  iiwA- 
mond.  26  N.  H.,  289  ;  Kimbatt  v.  FtOe.  88  IX. 
H..  116. 

Prior  to  1848  no  particular  formality  was  re- 
quired as  to  the  execution  of  wills  of  personal 
property.    Martton  v.  Martton,  17  N.  H.,  506. 

Three  years  after,  the  Legislature  passed  an 
Act  requiriDg  wills  of  personal  property  to  l>e 
attested  by  three  witnesses,  in  the  presence  of 
the  testator,  in  the  same  manner  as  wills  of 
real  estate.  L.  1848,  835,  ch.  726.  And  such 
has  been  the  hiw  to  the  present  time.  Gen.  L., 
456,  ch.  198,  g  6. 

There  should  be  three  credible  witnesses  to 
testify  as  to  the  identity  of  the  will,  capaci^, 
sanity  or  insanity  of  the  testator,  and  all  ques- 
tions which  may  arise  as  to  the  execution  of 
the  will.  Lord  v.  Lord,  68  N.  H.,  10;  Carlton 
v.  CtoWton,  40N.  H.,  17. 

It  is  a  general  rule  that  the  parts  of  astatute. 
as  well  as  different  statutes  relative  to  the  same 
subject,  are  to  be  construed  together.  Sloan  v. 
Bryant,  28  N.  H.,  71. 

The  general  Icjpslation  on  the  subject-mat- 
ter may  he  considered  by  the  court.  Hajftm 
V.  Hanson  ,  12  N.  H.,  284,  290;  ItobiniMY. 
Tuttie,  37  N.  H.,  24a 

There  are  many  cases  where  what  was  cleariy 
within  the  letter  has  been  held  not  to  be  within 
the  equity  of  a  statute.  Thus  the  letter  of  a 
statute  has  been  enlarged  or  restrained  accord- 
ing to  the  true  intent  and  meaning  of  the  mak- 
ers.   Whidden  v.  Drake,  6  N.  H.,  15. 

The  defect  in  the  old  law  and  the  remedy 
provided  in  the  new  are  to  be  considered,  and 
one  part  of  a  statute  to  be  construed  by  an- 
other, that  the  whole  mar,  if  possible,  stand. 
Barkffrv.  Warren,  ^  N.  H.,  124;  Taman  t. 
BffBotM,  1  N.  H.,  100, 107. 

Applying  these  rules  to  the  case  under  cm- 
slderwon,  we  are  suitBined  In  oontmding  that 
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cb.  194,  g  18,  awlies  to  wflb  executed  acocnd- 
Inff  to  uie  iffoviaioDfl  of  cb.  193,  g  0. 

If  tbe  evidence  is  incompetent,  theflndingof 
the  judge  must  fail. 

In  PennsrlTaniB,  res;i8ters  of  wills  have  ju- 
risdiction of  probate  qf  willa,  grontiDg  lett  ers  of 
administration,  eta,  etc.  2  Purd.  Dig.  Pa., 
1353, 1 5  ;  tbey  ore  required  to  keep  a  record 
thereof  in  proper  books.  Id.,  1248,  %  1;  and 
wQla,  etc..  must  be  recorded,   /d.  1264,  §9. 

Strict  compliance  with  the  provisions  of  the 
statute  must  be  shown.  BartUm  v.  Sprague, 
40N.H.,  S2. 

Here  It  has  been  held  that  tbe  certificate  of 
a  rf^istcr  of  probate  is  not  evidence  of  a  grant 
of  aaministration.  If  a  record  of  the  grant  is 
kept,  a  copy  of  that  record  is  the  proper  evi- 
dence.  If  no  record  is  kept,  the  register  is  not 
tcertifymg  officer.  Mone-v.BdXom,fTi.U..,  668. 

Tbe  records  and  Judicial  proceedings  of  tbe 
coorta  of  a  State  are  to  be  proved  in  a  neigbtwr- 
ing  State  bj  the  attestation  of  the  clerk  and 
seal  of  the  coort,  etc.  Act  of  Congress,  May  28, 
IWO;  R.8..tJ.  8.,§906. 

Cnrfes  of  the  docket  entries  duly  autbenti- 
cataa  the  clerk  according  to  tbe  statute  are 
admianble  as  evidence,  but  tber  must  contain  a 
fun  description  of  the  court,  the  names  of  the 
puties  and  all  the  entries  made  in  tbe  case. 
FmaOdphia,  #te.,  R.  B.  Co.  v.  Hoicwrd,  18 
How.. 813.  881  (XrV..  Law.  ed..  180,  168). 

In  regard  to  wills,  the  law  of  tbe  place  where 
real  estate  is  sitnated,  is  to  govern  as  to  the  ca- 
pacity of  the  testator,  the  extent  of  his  power 
ud  the  form  and  solemnities  necessary  to  give 
the  win  Its  due  attestation  oml  effect.  Hey- 
Appeal,  7  N.  H. ,  603;  Eyre  y.  St&rer,  87 

To  give  the  judge  jurisdiction  to  allow  the 
to  be  filed  and  recorded,  there  must  be 
an  application  for  that  purpose.    Qen.  L. ,  eh. 

Kouiard  can  be  Interested  in  the  estate  of 
i.  Kennard  only  through  tbe  will  of  H.  Ken- 
Daid,  as  she  cannot  take  as  heir  to  her  hosband. 
mehardaon  v.  Martin,  65  N.  H.,  46. 

When  a  legacy  is  to  take  effect  at  a  future 
time  it  is  contJngent  and  lapses  by  the  death 
of  the  legatee  before  the  time.  Biwte  v.  8nm, 
4»  Me..  169. 

When  the  words  of  the  bequest  which  look 
to  the  fnture,  apply  to  the  substance  of  the  gift, 
the  vesting  is  suspended;  but  if  they  apply  to 
the  time  of  payment,  the  legacy  vests  at  once 
apon  the  death  of  the  testator.  If  the  bequest 
be  of  a  sum  of  money  to  the  legatee  at  tbe  age 
of  twenty-one  years,  etc..  then  the  interest  is 
cmtingent.  Brown  T.  Brown,  44  N.  H..  288; 
Jann. Wills..  760. 

At  tbe  wife's  decease  or  marriage,  the  prop- 
erty is  to  revert  to  testetor's  beirs.  Thus  the 
time  when  the  legacy  was  to  take  effect  and 
the  property  be  distributed  was  fixed  by  the 
niariiage  or  death  of  Mrs,  J.  Kennard.and  noth- 
ing ooa^  vest  in  M.  Eennard  until  that  event 
bapnened.   BiUr.  Bank,4SN.H.,m. 

Irben  an  estate  is  limited  to  A  for  life,  re- 
nudnder  to  B,  after  the  death  of  A,  the  re- 
minder is  contingent.  Bodertton  t.  Witaen,  88 
H.,  61;  SaU  V.  Suie,  88  N.  H.,  424;  41 N. 
H.,  527,  528,  629. 

iCsatra.  Unectln  L.  Eyre  and  nrink  A 
1Hieh»ld»r,  Ux  appellee: 

K.  H. 


Words  of  attestation  in  a  wilt  are  not  neces- 
sary; they  are  material  only  as  showing  the 
intent  of  tbe  attesting  signers.  The  court  must 
be  satisfied  that  the  names  were  written  "anima 
attestandi."  Eta  v.  Edwards,  16  Gray,  93;  Ch<tf- 
fee  V.  Baptist,  etc., 10  Paige.  Cb.,  85,  89;  Fry'g 
Will,  2  R.  I.,  88;  Forsait/t  v.  Clark,  21  N.  H., 
421;  Roffan  v.  Oro»tienor,  10  Met.,  54. 

That  the  witnesses  signed  in  the  testator's- 
presence,  can  be  shown  byparol.  IJarm.  Wills. 
219  (Linn's  ed.,  1880). 

TTie  acknowledgement  may  be  made  before 
each  witness  separately.  1  Jarm.  Wills.  210; 
Deipey  v.  Dewey,  1  Met.,  849. 

Tbe  papers  in  this  case  constitute  a  record 
duly  attested  with  the  seal  of  the  court  and  a 
certificate  of  a  judge  of  the  State  in  which 
the  will  was  proved,  and  this  is  sufficient  under 
the  Rev.  Stat.  U.  S.  See,  Shannon  v.  Shannon^ 
111  Mass.,  881. 

Theautlienticationof  tibis  record  follows  tbe 
requirements  of  the  above  Act  of  Congress  in 
every  particular,  and  therefore  must  be  taken 
as  a  due  authentication  in  tbe  courts  of  New 
Hampshire,  and  a  "full  faith  and  credit"  given 
to  it.   See,  Bigetow  Est.,  8d  ed.,  171, 172. 

There  is  no  principle  of  interstate  law  better 
settled  than  that  tbe  transfer  and  disposition  of 
personal  property  is  governed  by  the  law  of  the 
domicil;  ana  it  was  found  in  the  court  below 
that  tbe  domicil  of  Manning  Kennard  was  in 
Pennsylvania.  Story,  Confl.  L.,  8thed.,§§  484- 
472. 

Even  admitting  that  real  estate  is  held,  en- 
joyed or  acquired  according  to  the  2ez  ra'  $ita. 
It  is  by  no  means  clear  that  the  mode  of  trans- 
ferring it  shall  be  in  accordance  with  that  law;  it 
is  not  clear  that  tbe  will  of  Manning  Eennard 
should  be  executed  according  to  the  laws  of 
New  Hampshire,  if  his  devisee  is  entitled  to  it 
by  tbe  New  Hampshire  law.  Story,  Confl.  L., 
8tbed.,§§  487,  488. 

By  chapter  147,  K.  S.,  it  was  provided  that  a 
copy  of  a  foreign  will,  executed  with  the  form- 
alities required  by  the  laws  of  our  State,might 
be  filed  and  have  the  same  effect  as  the  probate 
of  the  will  here  would  have.  This  Act  was- 
unchanged  in  tbe  Comp.  Stat,  and  the  Gen. 
Stat.,  but  in  1868  tbe  present  amended  Act 
was  passed.  It  Is  very  evident  that  the  Legis- 
lature intended  to  extend  tiie  scope  of  the  Act, 
so  that  the  same  estate  in  this  jurisdiction 
would  be  transmitted  by  will,  duly  executed  ac- 
cording to  the  laws  of  the  testator's  domicil, 
as  would  pass  under  the  Acts  of  1842,  1868 
and  1867. 

Similar  statutes  to  ours  exist  in  several  of  the 
States,  and  they  have  undergone  judicial  inter- 
pretation in  their  respective  States.  Orippen 
V.  DenOer,  18  Gray,  880;  Bayley  v.  BaUey,  & 
Cush..  246;  Parker  v.  Parker,  11  Cush..  620; 
Iveav.  AUyn,  12  Vt.,589. 

The  only  countenance  that  the  appellant  has 
for  the  position  that  Manning  Kennard's  estate 
is  a  contingent  remainder  is  derived  from  the 
two  cases  in  our  State  to  which  he  refers:  HaU 
T.  Nv,U,  and  Hayet  v.  Tabor.  Thoe  decisiona 
have  excited  the  unfavorable  comment  of  no 
less  able  an  author  than  Washburn.  2  Washb. 
Real  Prop.,  cb.  4,  §  1.  n. 

Cha}icel^  Kent  gives  the  very  cjise  of  a  de- 
mise to  A  for  life,  and  after  bis  death  to  6,  as 
an  example  of  a  vested  reanainder.   4  Kent, 
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Com.,  SOS.  And  Jarman  says,  wbere  one  de- 
mises unto  A  for  life,  and  after  bis  decease  in 
fee  to  B,  the  respective  estates  of  A  and  B  are 
made  vested,  the  one  being  an  estate  in  pos- 
session, and  the  other  in  remainder.  S  Jarm. 
Wills,  407.  The  En^i&h  and  American  author- 
ities to  the  same  point  are  very  numerous,  and 
many  of  them  are  collected  in  the  note  to  the 
text  in  Jarman  on  Wills.  See,  also,  Loring  v. 
Goolidge,  99  Mass.,  191;  HiU  v.  Bacon,  106 
Mass.,  578. 

But  we  are  relieved  from  discussing  such  a 
question,  by  the  statutory  law  jMssed  in  New 
nampshire  to  meet  any  defects  in  that  regard. 
Oen.ll,  N.  H.,  1878,  ch.  194,  818. 

A  will  executed  out  of  the  State  but  with  the 
formalities  now  reqidred  by  the  laws  of  this 
Stale,  will  be  sufficient  to  pass  realty,  and  the 
authentication  has  the  same  effect.  See,  i^ark 
V.  Parker,  56  N.  H.,  481;  Sayley^v.  BaOey, 
{supra). 

A  duly  authenticated  copy  of  a  foreign  will 
shall,  when  admitted  in  Massachusetts,  be  ef- 
fectual as  to  real,  as  well  as  personal  ^perty. 
IhiMinv.  ^7A^«iftoM^»,  10Ma88.,438;  I^kery. 
Parker  {tvpra);  and  see,  Shannon  v.  Shannon 
{supra);  Slocomb  v.  Sloamb,  18  Allen,  88;  Ite* 
V.  AUyn  (supra). 

Wherever  the  preceding  estate  is  limited,  so 
as  to  determine  on  an  event  which  certainly 
must  happen,  and  the  remainder  is  so  limited 
to  a  person  in  eue  and  ascertained,  that  the  i>re- 
ceding  estate  may,  by  any  means,  determine 
before  the  expiration  of  the  estate  limited  in 
remainder,  such  remainder  is  vested.  Feame, 
Bern.,  4th  Am.  ed.,  215,  S16. 

Where  a  testator  creates  a  particular  estate, 
and  then  goes  on  to  dispose  of  the  ulterior  in- 
terest expressly  in  an  event  which  will  deter- 
mine the  prior  estate,  the  words  descriptive  of 
such  event,  occurring  in  the  latter  dense,  will 
be  construed  as  referring  merely  to  the  period 
of  the  determination  oi  the  possession  or  en- 
joyment under  the  prior  f^ft,  and  not  as  de- 
signed to  postpone  the  vestmg.  2  Jarm.  Wills, 
6th  ed.,  407;  I)oe  v.  Se^bp,  2  B.  &  C,  980. 

A  vested  remainder  is  where  a  present  inter- 
est passesto  a  certain  and  definite  person  to  be 
enjoyed  »»/u<uro.  Doe  ■v.  Goimdinc,  78  U.  8., 
(6  Wall.},  474-476 (XVIII.,  Law.  ed.,  874,  875). 

It  is  the  present  capacity  of  taking  effect  in 
nossessionif theposswdonwerefallen.  IPrest. 
Est.,  70. 

A  remainder  is  never  deemed  to  be  a  contin- 
gent one,  when  it  can  be  construed  to  be  vested, 
within  the  intention  of  the  one  who  creates  it. 
S  Washb.  Real  Ftop..  %^  9, 18. 15, 16. 

An  estate  Is  accordingly  said  to  be  vested  in 
one  in  p(»session  when  there  exists  in  bis  favor 
a  right  of  present  enjoyment.  2  Flint,  Real 
Prop.,  359;  Pearee  v.  Samge,  45 Me.,  101. 

The  test  of  the  character  of  a  remainder  is 
to  be  found  in  its  present  capacity  for  being 
taken  should  the  irarticular  estate  now  expire, 
not  in  the  probability  pr  improbability,  possi- 
bility or  impossibility,  of  it  outlasting  the  life 
of  the  particular  estate.  2  8hars.  Lead  Cas. 
Real  Prop.,  281,  and  cases  there  cited. 

Thus  where  an  estate  is  given  to  A  for  life, 
and  after  bis  death  to  B,  B  has  a  vested  re- 
mainder, although  he  may  not  outlive  A.  Al- 
len V.  Maji/ietd,  20  Ind.,  S9S;  Smith  v.  Wttt,  108 
lU.,  883. 


The  principle  suggested  in  ffaU  v.  Nute,  88 
N.  H.,  434,  andflo^M  y.Tabor,  41  N.  H..  531. 
has  been  commented  on  by  so  great  an  au- 
thority as  Washburn  in  his  law  of  Real  Prop- 
erty, in  a  note  to  ^  17,  p.  548,  VoL  3, 4th  ed.,  as 
foUows:  The  courts  of  New  Hampshire  have 
recently  adopted  a  principle  of  contingency  in 
respect  to  remainders  which  does  not  appear  to 
have  been  herrtofore  recognized  in  other  quar- 
ters, or  even  to  a  casual  observer  to  tind  sup- 
port in  the  authority  on  which  the  doctrine  is 
said  to  rest. 

A  grant  of  an  estate  to  A  for  life,  with  re- 
mainder to  B  in  fee,  or  to  A  for  life  and  after 
his  death  to  B  in  fee,  is  a  grant  <tf  a  fixed  ri^t 
of  future  enjoyment  in  B.  4Kait,Com., 
Feame,  Bern. ,  2,  note;  Garter  t.  Hunt,4fi  Barb. . 
89;  Prieev.  Sisson,  18  N.  J.  Ch.,  168,  176; 
William»on  v.  Fields,  Exrs.  2  Sandf.  Ch.,  588; 
Moore  v.  Lyom,  25  Wend.,  144;  Oowrief/  t. 
Woodbury,^,  Vt.,3e5. 

A  remainder  is  not  to  be  considered  as  con- 
tingent where  it  may  be  construed,  consistently 
with  the  testator's  intention,  to  be  vested.  2 
Redf.  WilU,  •  S15;  see,  POton  v.  Satpyer,  41  N. 
H.,  SOS;  Dennett  v.  Dennett,  48  N.  H.,  499; 
^nery  v.  Judge  of  Probate,  7  N.  H.,  162. 

In  favor  of  the  rule  of  construing  a  remain- 
der vested  if  possible,  words  of  futurity  ap- 
parently importing  a  contingency  are,  in  the 
absence  of  a  cleady  contrary  intent,  regarded 
not  as  coodlttons  precedent  or  as  poeti>onmg  the 
time  at  which  the  remainder  is  to  vest,  but  aa 
specifying  the  time  when  the  remainder-man  is 
to  take  possession  of  his  estate.  Linton  v.  Lajf- 
cock,  88  Ohio,  Bt.  129;  2'aptoe  v.  Mosher,  29  Md.. 
448;  Fairfax  v.  Broxen,  60  Md.,  BO;  Danforth^. 
Taihofs  Admr.,  7  B.  Mon.,  638;  Hantode  v. 
Titus,  89  Miss.,  321;  Boome  v.  PhOiipe,  24  N. 
Y..  468;  Barris  v.  Aldermm.  4Sneed.  260;  Soff- 
ert  T.  Bogen,  11 R.  I.,  88;  2  Bhan.  Lead.  Caa. 
Real  Prop.,  293. 

A  remainder  after  A's  death  to  B  and  C  or 
their  heirs,  vests  in  B  and  C;  "or  their  heirs," 
are  words  of  limitation,  and  not  of  substitu- 
tion. McOiWt  App.,  61  Pa.  St., 48;  MvU  Estn. 
Y.MuU.  Admr$.,Sl  Pa.  St., 898; Kino  v.  King,  1 
W.  &S.,205,citedio2  Jarm.Wil]s,41O,R0i:tf(a). 

The  principle  as  laid  down  by  Hawkins, 
Wills,  180,  is  as  follows:  Bule.  A  devise  of 
real  estate  to  A  or  his  bdrs,  gives  lo  A  an  es- 
tate in  fee, the  word  "or"  being  read  "and."  8«e 
cases  there  cited;  also  see,  Patterson  v.  Hauy 
tkome,  12  Serg.  and  R.,  112;  King  v.  King, 
supra;  Butkley  Admrs.v.  Beed,  S  Harris,  83  (16 
Pft.  St.);  MeOttTsAvp.,  11  P.  F.  S.  (61  Fa.  St.). 
4!a:Proameh«re'»App.,l'J  P.F.8.(67Pa.et.>,468. 

In  Boe  V.  Griffiths.  1  W.  BL,  606.  Lord 
Mansfield  expressed  himself  of  the  opinion  that 
whereva*,  in  the  case  of  a  contingent,  spring- 
ing or  executory  use,  the  person  who  was  to 
take  was  so  certain  that  it  might  be  descendible, 
it  was  also  devisable.  Moor  v.  Jfatokine.  cited 
in  Boe  v.  Jones,  1  H.  Bl.,  80,  affirmed  in  the 
King's  Bench  unanimousjy  in  Jone*  v.  Boe,  8 
Dunf.  &  E.,  88;  Feame,  Rem.,  871. 

One  well  recognized  distinction  between  a 
vested  and  contingent  remainder  is,  that  in  the 
former  case  there  is  a  person  in  being  capable 
of  taking  the  remainder  upon  the  determina- 
tion of  tiie  precedent  estate.  2  Redf.  Wills,  506. 

A  remainder  is  not  to  be  considered  as  con- 
tingent, where  it  may  be  construed,  consistently 
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whh  the  testator'sintention,  to  be  vested.  Ding- 
itfy.IHngle!/,  5Maa8..585;2Redf.WiU8,627. 

Even  if  the  interest  of  Manning  Kennard 
was  a  contingent  one,  it  is  transmissible  like  a  \ 
vested  interest,  and  the  devisee  or  legatee  took 
the  title  when  the  contingency  happened.  Wijie- 
Wv.  Goodwin,  7  Met.,  877;  Moor  v,  Ilawkim, 
(mpra). 

AUen,  J.,  delivered  the  opinion  of  the  court: 

Several  reasons  of  appeal  from  the  decree  of 
tbe  probate  court,  allowing  a  copy  of  Manning 
Kennaid's  will  with  a  co^v  of  the  probate  by 
tbe  Orphans'  Court  of  Philadelphia  to  be  filed, 
are  assigned. 

The  first  reason,  that  of  want  of  domicil  of 
the  testator  in  Philadelphia,  being  found  against 
tbe  appellants,  cannot  prevaiL 

Tbe  second  reason  is  t^t  the  will  was  not 
executed  according  to  the  laws  of  New  Hamp- 
shire, in  that  the  execution  of  the  will  was  m 
the  presence  of  only  two  witnesses,  who  sub- 
BCiilKd  their  names  to  the  attestation.  Tbe 
provisiona  of  the  Statute,  permitting  the  copy 
of  a  will  with  its  probate  made  In  anoflier  State, 
to  be  filed,  do  not  require  the  execution  of  the 
will  to  be  according  to  the  lavra  of  this  State, 
bat  only  according  to  the  laws  of  the  State 
where  probate  of  the  original  will  has  been 
made.    G.  L.,  ch.  194,  §  13. 

The  will  was  executed  and  proved  according 
(o  the  laws  of  Pennsylvania,  where  the  domi- 
dl  of  tbe  testator  was.  The  testimony  of  two 
witiiesBe8,ezperieneed  lawyers  of  Philadelphia, 
was  competent  to  prove  what  the  law  of  that 
place  was  upon  the  subject  of  executing  and 
[ttovhig  wills,  Rieka/rd  v.  Bailey,  26  N.  H.,  153, 
189, 170,  171,  and  cases  cited,  and  their  testi- 
mony accords  with  the  published  statutes  and 
judicial  decisions  of  that  State.  Laws  Pa.  ,1888, 
249.  §  6;  Purd.  Dig.,  1872,  1474.  §  6. 

The  existence  or  non-existenoe  of  a  for^;n 
law  is  a  question  of  fact,  and  the  law  of  Penn- 
sylvania having  been  found,  upon  oompetent 
evidence,  to  be  as  claimed  by  the  plalntin,  that 
finding  is  conclusive. 

Another  reason  of  appeal  is,  that  no  duly  au- 
thenticated copy  of  the  will  and  probate  was 
{xemited  at  the  probate  court  brae.  The  evi- 
dence was  that  the  record,  of  which  a  copy 
is  produced,  is  the  only  record  kept  of  the  pro- 
me  of  wiUs  in  Penusvlvania.  The  papers  pro- 
duced were  a  copy  of  the  will,  the  affidavits  of 
witnesses  to  the  genuineness  of  the  signatures 
of  the  testator  and  witnesses  to  the  will,  and  the 
certificate  of  the  register  of  wills  to  its  due  al- 
lowance in  the  oirlban's  court.  These  were 
duly  attested  by  the  reipster,  and  the  seal  of 
the  court  was  attached,  with  the  certificate  of 
tbe  presiding  Judge  to  the  official  character  of 
(he  attesting  officer  and  that  his  attestation  was 
ID  due  form.  The  copies  were  copies  of  the 
only  record  kept  and  were  authenticated  ac- 
cording to  law.   R.  S.,  U.  8.,  %  905. 

Tbe  remainhig  reason  of  appeal  is  that  the 
copies  are  filed  with  a  view  of  transmitting  title 
to  real  estate  in  New  Hampshire  and  the  will, 
not  being  executed  according  to  the  laws  of 
Ihia  State,  cannot  have  that  etiect.  The  law  in 
general  is  that  real  estate  is  transmitted  accord- 
ing to  the  law  of  the  State  or  country  where  it 
i«  situated.  Until  1 868,  to  enable  one  interested 
inawiU  to  |HY>duce  and  file  a  copy  with  acopy 


of  its  allowance  in  court,  and  make  it  effective 
to  operate  upon  property  situated  here,  the  will 
must  have  been  executed  according  to  the  laws 
;  of  New  Hampshire.  R.  S.,  ch.  157,  ^  18;  C. 
8.,  cb.  106,  §  1»;  G.  8.,  ch.  175,  ^  13- 

In  that  year  (Laws  of  1868,  ch.  1,  §  50),  it  was 
enacted  that  a  copy  of  any  will  executed  out  of 
tbe  State  and  allowed  in  a  court  with  probate 
powers  in  any  other  State  or  coun^_  according 
to  the  laws  thereof,  on  tbe  application  of  any 
person  interested,  may,  with  a  copy  of  the  pro- 
bate, be  decreed  to  be  filed  in  the  probate  office 
of  any  county  where  there  is  property  upon 
which  the  will  may  operate,  and  the  decree 
shall  have  the  same  effect  as  if  the  will  were 
executed  according  to  the  formalities  required 
bv  the  laws  of  this  State.  G.  L.,  ch.  184,  g  1& 
Under  that  statute,  if  the  applicant,  Virginia 
Kennard,  had  any  interest  in  tbe  will  of  Man- 
ning Kennard,  a  copy  of  it  duly  proved  in 
Pennsylvania,  the  State  of  his  domicil,  was 
properly  decreed  to  be  filed,  and  that  being 
done,  it  operates  to  transmit  real  estate  situatra 
in  Sockinj^iam  County  as  effectively  as  if  it 
had  beoi  executed  in  tbe  presence  of  three  wit- 
nesses according  to  tbe  reqtdrements  of  the 
New  Hampshire  Statute  of  Wills. 

The  defendants,  who  take  this  appeal,  claim 
that  Virginia  Kennard,  the  plaintiff,  has  no  in- 
terest in  the  will  of  her  husband.  Manning 
Kennard.  By  the  terms  of  that  will,  the  testator 
gave  all  bis  property,  real  and  personal,  to  the 
plaintiff.  If  there  was  any  property  upon 
which  the  will  would  operate  m  New  Hamp- 
shire, it  came  to  Manning  Kennard  through 
the  will  of  his  father,  James  Kennard,  andis 
situated  in  Rockingham  Coim^. 

James  Kennard,  by  his  will,  gave  his  prop- 
erty, consisting  of  bank  stock,  furniture  and  a 
house  and  land  In  Portsmouth,  to  his  executors 
to  be  held  by  them  in  trust  for  the  use  and  ben- 
efit of  his  wife.  Frances  B.  Kennard.during  her 
natural  life  or  widowhood,  and  at  her  decease 
or  remarriage  to  revert  to  his  heirs;  fifty  shares 
of  bank  stock  and  an  equal  fourth  part  of  the 
furniture,  house  and  land  and  other  property, 
being  designated  as  the  share  of  hia  son.  Man- 
ning Kennard.  James  Kennard  died  in  1856, 
andhis  widow  never  remArried.  She  enjoyed 
the  use  and  income  of  all  the  property  named  in 
her  husband's  will  until  her  death  in  1882.  She 
survived  Manning  Kennard  who  died  in  1878. 
It  is  claimed  by  the  defendants,  that  tbe  inter- 
est in  the  share  of  his  father's  estate  designated 
for  him  never  vested,  and  he  having  died  be- 
fore the  life  estate  of  Frances  B.  Kennard  to*- 
miuated,  nothing  of  that  share  was  transmitted 
by  htB  will. 

The  bequest  of  tbe  personal  estate  by  limita- 
tion over,  after  the  use  for  life  by  Frances  B. 
Kennard,  is  supported  in  the  nature  of  an  ex- 
ecutory devise  {Ladd\.  Barvey,  21  N.  H.,  514), 
and,  ns  a  bequest  to  Manning  Kennard  to  come 
into  enjoyment  at  a  future  day,  vested  immedi- 
ately upon  the  death  of  the  t«8tetor.  Brown  v. 
Brown,  44  N.  H.,  281.  The  fifty  shares  of  bank 
stock  and  a  fourth  part  of  tbe  furniture  and 
other  personal  property,  if  any,  passes  by  the 
will  or  Manning  Kennard  to  the  plaintiff  as  his 
sole  legatee. 

In  the  devise  of  the  real  estate,  the  limitation 
over,  by  way  of  remainder  to  Manning  Ken- 
nard and  others,  created  a  vested  remainder,  if 
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Hanning  Kennard,  then  liTing,  had  an  imme- 
diate ri^t  to  the  possession  01  the  estate  desig- 
nated to  liiin  upon  the  ceasing  of  the  prior  es- 
tate. The  prior  estate  would  terminate  at  all 
events  upon  the  death  of  the  life  tenant,  an 
event  certain  to  happen;  and  the  time  for  com- 
ing to  the  enjoyment  of  the  estate  being  fixed 
by  an  event  certain,  the  right  of  enjoyment  by 
a  person  then  in  being,  immedfately  upon  the 
occurrence  of  the  event  and  the  termination  of 
the  prior  estate,  was  established. 

It  vras  not  necessary  to  vesting  the  remainder 
that  Manning  Keunard  should  survive  the  first 
taker.  It  is  the  present  right  of  future  enjoy- 
ment whenever  the  possession  becomes  vacant 
and  not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited  in  re- 
mainder determines,  that  ^stingaishcs  a  vested 
from  a  contingent  remainder.  When  the  event 
on  which  the  preceding  estate  is  limited  must 
happen,  and  when  aUo  it  may  happen,  before 
the  expiration  of  the  estate  limited  in  remain- 
der, the  remainder  is  vested.  4  Kent,  Com., 
202,  203;  2  Washb.  Real  Prop.,  238;  Jarm. 
Wills,  ch.  25,  §  1,  and  cases  cited. 

The  provinon  that  the  life  estate  should  ter- 
minate on  the  marria^  of  the  life  tenant,  did 
not  prevent  the  remainder  from  vesting.  For 
as  that  estate  would  terminate  at  all  events  with 
the  death  of  Frances  6.  Kennard,  the  uncertain 
contingency  of  her  marriage  prior  to  that  time, 
if  at  all,  could  not  change  the  character  of  the 
remainder  fn»n  a  vestal  to  a  contingent  one; 
for  in  any  .event  the  ulterior  estate  would  come 
in  on  the  death  of  the  life  tenant,  and  by  the 
terms  of  the  devise,  the  same  person  would 
take  the  estate  on  the  marriage  of  the  life  ten- 
ant. 2  Jarm.  Wills,  414,  415;  2  Redf.  Wills,  pp. 
6m,597;Fiirmeri^Bank  v.  Sooff,  4  Crunch  (C. 
C),  828;  Chajppel  v.Aw}/,  9  Conn.,  81;  Ih-son 
T.^i^,  28  Pick.,  287;  Btddle'a  Appeal,  69  Pa. 

In  Uie  construction  of  the  devise,  the  rule  of 
interpretation  is  the  ascertainment  of  the  tes- 
tator's intention.  Mice  v.  Society,  56  N.  H.,  191, 
197.  198,  203;  Brown  v.  Bartlett,  58  N.  H.,  511; 
Wilkin*  V.  Ordway,  69  N.  H.,  878;  Kimball  v. 
Lancaster,  60  N.  H.,  S64;  Sanborn  v.  Sanborn, 
61  N.  H.  That  intention  is  gathered  not  only 
from  the  words  of  the  devise,  but  as  well  from 
the  language  of  the  whole  will,  from  the  re- 
lations of  the  testator  to  the  persons  who  are  the 
objects  of  his  bounty  and  from  surrounding  cir- 
cumstances. The  old  and  arbitrary  method  of 
always  giving  to  certain  words  and  phrases  a 
technical  and  fixed  meaning  despite  the  inten- 
tion of  the  testator  {Holmes  v.  Gradock,  3  Ves. , 
317),  and  of  always  making  the  application  of 
artificial  rules  the  test  of  construction  {Scott  v. 
CJiamberlayne,%'Ve:&.,^'i-,Martinv.  Holgate,  L. 
R. ,  1 H.  L.  Cas. ,  175),  has  often  led  to  gross  in- 
justice and  the  breaking  of  wills,  and  does  not 
now  prevail.  The  more  liberal  and  natural  rule 
and  one  which  makes  the  ascertainment  of  the 
testator's  intention  the  paramount  test  of  accu- 
racy in  interpretation,  is  now  more  ^nerally  ap- 
plied. F^rtaU  T.  Sin^Mon,  16  Ves..  20;  LeaJce 
V.  Bdbinton,  3  Mer.,  386;  Leeming  t.  Sher- 
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ratt,  2  Hare,  14;  Thompson  v.  Thompson,  S8 
Barb.,482;  Wnght  v.  MiUer,  8  N.  T.,  9;  Boame 
V.  PhiUipg,  24  N.  T.,  463;  LetehieortA's  Appeal, 
80  Pa.  St..  175;  Cheaa'  Appeal  87  Pa.  St.,  362; 
Dingley  v.  Douglass,  5  Mass.,  537;  Fiirneu  v. 
^ba;,  ICush.,  \M;Eldndgcv.  Eldridge.9C\u=h., 
516;  Fay  v.  Syhfster,  2  Gray,  171;  Barton  v. 
B'^ctow.  4Gray,  853;  CMdis  v.  iJuawa.  U  Met., 
16;  Thro<^  V.  WiUiams,  5  Coim.,  98;  Oooper-v. 
Hepburn,  15  Qratt. ,  55 1 ;  Thompson's  Lessee  v. 
Hoop,  6  Ohio  St.,  480;  Sinion  v.  Boyd,  19  Ohio 
St.,  W;Branson  v.  HiU,  81  Md.,181;  Baylor  v. 
Plaiiie,ai  Md.,  158;  Gtarkv.  Fennison,  33  Md., 
85;  1  Redf.  Wills,  428;  2  Id.,  619;  1  Jarm. 
Wills,  758  and  note;  2  Id.,  486;  2  Washb.  Beftl 
Prop.,  237;  2  Cm.  Dig.,  203. 

In  doubtful  cases  a  construction  is  favored 
that  gives  a  vested  rather  than  a  contingent  in- 
terest, and  except  the  contrary  appears  m  clear 
and  unmistakable  terms,  it  will  be  presumed 
that  the  testator  intended  to  dispose  of  his 
whole  estate  by  the  will.  It  is  plam  from  the 
terms  of  his  will,  that  James  Kennard  never  in- 
tended  or  contemplated  leaving  a  part  of  his 
estate  to  lapse  by  reason  of  a  doubdul  contin- 
gency, or  for  want  of  more  express  words 
indicating  that  the  remainder  created  by  tlie 
devise  should  vest  at  once  on  the  death  of  the 
testator.  The  intention  is  as  manifest  that 
Manning  Kennard  should  enjoy  the  estate  desig- 
nated for  him  after  the  termination  of  the  wid- 
ow's prior  estate,  as  that  the  widow  should 
enjoy  the  use  and  income  of  the  estate  given  to 
trustees  for  her  benefit  during  l^e  or  widow- 
hood. It  is  as  If  James  Kennard  had  given  the 
whole  estate  to  Manning  and  bis  other  children 
subject  to  the  widow's  enjoyment  of  the  use  for 
life  or  so  long  as  she  might  remain  unmarried. 
Looking  at  the  terms  01  the  devise  and  the  In- 
tention of  the  testator  as  gathered  therefrom, 
the  only  conclusion  that  can  he  reached  is  that 
the  devise  to  Manning  Kennard  in  remainder, 
after  the  satisfaction  of  the  prior  interest  of 
Frances  B.  Kennard,  is  a  vested  remainder,  and 
the  estate  so  devised  is  transmitted  by  Maiming 
Kennard's  will. 

The  case  oiHaU^.  Nute,  88  N.  H.,  422,  fol- 
lowed by  Hayes  v.  Tabor.  41 N.  H. ,  621 ,  is  cited, 
as  authority  against  the  view  here  expressed. 
To  the  extent  that  these  cases  substitute  an  ar- 
bitrary and  fixed  rule  of  interpretation  for  one 
which  makes  the  ascertainment  of  the  testator's 
intention  the  guide  in  construction,  tliey  are 
overruled.  Upon  the  rule  of  testamentary  in- 
terpretation, established  in  this  State,  it  is  im- 
material whether  the  doctrine  of  rem^ders  is 
correctly  or  incorrectly  applied  in  HaU-v.  Nute 
and  Haj^  v.  Tbdor.  Whatever  that  doctrine 
may  be  and  however  it  may  be  applied,  it  does 
not  set  aside  the  supreme  rule  that  the  interpre- 
tation of  a  will  is  the  ascertainment  of  the  tes- 
tator's intention.  If  it  upholds  the  intention 
disclc^ed  by  the  terms  of  the  will  in  this  case.it 
is  useless;  if  it  does  not  uphold  it,  it  is  equally 
useless  as  it  cannot  break  the  will. 

Decree  affirmed. 

dark,  J.t  did  not  sit;  the  others  concuired. 
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SUFRKXE  COVBT  OF  RhODE  IbLAKD. 

PETITION  OF  WttUamM.  BAILEY,  Jr.,  rf 
al.,  for  an  opinkm  of  the  court. 

1.  When  a  power,  coupled  with  a  tmst, 
is  given  to  two  or  more  persons  to  be 
executed  by  them  jointly,  and  onere- 
■onncee,  the  other  or  others  may  exe- 
ente  Idle  power  as  if  originally  given 
only  to  them,  that  the  trust  may  not 
fiail  nor  suffer  delay. 

8.  A,  by  will,  devised  and  bequeathed  his 
estate  to  B  and  C  in  trust,  to  sell,  to  in- 
vest the  proceeds,  and  to  use  the  income 
for  his  daughters  during  their  lives  with 
remainder  over.  In  case  of  the  death, 
refusal  or  inablli^  of  one  of  the  trust- 
ees, the  teetator  desired  the  other  to  fill 
the  vacancy.  One  of  the  trustees  re- 
fased  the  trust;  the  other  did  not  make 
an  appointment  in  his  stead,  but  alone 
niade  sales  and  gave  deeds  of  the  real- 

Si  devised.  H^d.  that  the  sales  and 
eeda  so  made  and  given  by  the  one 
tmstee,  were  valid.  Held,  Airther, 
that  such  sales  and  deeds  were  valid, 
whether  the  estate  devised  to  the 
trasteee  was  a  Joint  tenancy  or  under 
Pab.Laws,  R.  I.,  Dig.  of  1844,  p.  197,  g  16; 
Fob.  Stat.,  R.  I.,  cap.  172,  §  1,*  a  ten- 
ancy in  common. 


(Kent 


'  Opfauon  rendned  June  tt,  U86J 


CAflE  STATED  for  an  opinion  of  the  court 
under  Pub.  Stat.,  R.  I.,  cap,  lOS,  g  28,  as 
follows; 

"William  E.  Greene,  being  an  inhabitant  of 
North  Providence,  died 'September  19.  1851, 
leaving  a  laat  will  and  testament  containing  the 
followiQg  provisions: 

SecoQcf.  I  give,  devise  and  bequeath  all  the 
rest  and  residue  and  remainder  of  my  estate, 
both  real  and  persoDBl.to  Richard  J.  Arnold  and 
&cbaiiah  Allen,  Esquires,  of  the  City  of  Provi- 
<leiKe,  their  heirs,  executors,  adnunistratOTs 
aad  assigns  forever,  in  trust  for  the  uses  and 
poipoGes  following,  to  wit: 

Xy  will  Is  that  the  said  trustees  shall,  when- 
ever and  as  soon  as  a  sale  can  be  judicioiisly 
made  in  their  discretion,  sell  and  dispose  of  the 

*  The  Public  Laws  of  Rhode  Island,  Dlfrcst  of 
MV:,  1 U ; see, also, Pub.  Stat..  K. I., cap. 7S, II, pro- 
ride: 

"All  gifts,  graata,  feoffments,  de\iBes  and  other 
conreyances  of  any  lands,  tenements  and  heredlta- 
oente  »Mcb  sball  be  made  to  two  or  more  persons, 
whether  tbey  be  husband  and  wife  or  otberwlse, 
and  whether  for  yean,  for  life.  In  tail  or  In  fee, 
ahaU  be  taken,  deemed  and  adjudged  to  be  estates 
common  and  not  in  Joint  tenancy,  unless  It  is  or 
sball  be  therein  expressly  said  that  the  grantees, 
teoBeeB  or  deviaoes  shall  have  or  hold  tne  same 
UndB.  tenements  or  hereditaments  as  joint  tenants 
or  in  i(Ant  tenaQcy,  or  to  them  and  the  survivors  or 
nrrlvor  of  them,  or  unless  other  words  be  therein 
uftd  clearly  and  manifestly  showing  it  to  be  the  In- 
tention of  the  parties  to  such  gltw,  grants,  feolT- 
mects,  devises  or  other  conveyancee,  that  such 
lands,  tenements  and  beredltanteats  shall  vest  and 
be  holden  as  Joint  estates  and  not  as  estates  in  com- 
mott." 


Nora.— On  a  devise  In  trust,  for  the  use  of  another 
witti  directions  to  trustee  to  assign,  transfer  and 
«oavey,  for  tbe  purposes  designated  In  the  wtU, 
trustee  takes  a  fee  simple,  wftn  power  to  sell  and 
ctnr^  the  fee.  Ames  v.  AnMs(It.  I.),  ants,  88,  and 
noU. 


real  estate  beltmgtng  to  me  In  the  Town  of  North 
Providence  aforesaid,  and  being  the  farm 
whereon  I  now  reside,  and  being  the  same  es- 
tate purchased  by  me  from  Richard  J.  Arnold 
and  Tristam  Burgess,  Esquires  (excepting 
therefrom  the  bumng  jilace  where  my  late 
wife  lies  buried,  and  containing  about  one  quar- 
ter of  an  acre  bounding  on  the  Chalkstone  road), 
and  that  they  invest  tue  proceeds  thereof  in  the 
slock  of  banks  in  the  State  of  Rhode  Island  or 
in  notes  secured  by  mortgages  on  real  estate.  I 
further  direct  my  said  trustees  to  sell  and  dis- 
pose of  all  other  property  belonging  to  me  and 
not  disposed  of  by  this  will,  as  soon  as  practica- 
ble after  my  decease,  and  invest  the  proceeds 
thereof  in  the  mauner  prescribed  wiUi  refer- 
ence to  Uie  proceeds  of  my  real  estate,  and  the 
income  arising  from  all  my  property,  I  desire 
the  said  trustees  to  collect  and  receive  and  ap- 
propriate the  same  as  follows:    *  •  • 

I  further  desire  my  said  trustees  to  change 
the  investment  of  my  said  property  from  time 
to  time  as  they  may  judge  expedient,  but  not 
to  sell  any  of  the  bank  stock  now  possessed  by 
me  unless  they  judge  it  expedieot  so  to  do.  In 
case  of  the  death,  resignation,  refusal  or  inabil- 
ity to  act,  of  either  of  said  trustees,  I  desire  the 
vacancy  to  be  filled  by  the  other  trustee;  and  in 
case  of  the  death,  resignation,  refusal  or  inabil- 
ity to  act  on  the  part  of  both  of  said  trustees, 
I  desire  the  Court  of  Probate  of  the  Town  of 
North  Providence  for  the  time  being  to  fill  said 
vacancy.  •  •  • 

The  said  will  was  duly  admitted  to  probate 
in  said  North  Providence  on  tbe  eleventh  day 
of  October,  A  D.  1851.  The  said  William  E. 
Qreene,  at  bis  decease,  was  seised  and  possessed 
In  foe  simple  of  a  tract  of  land  on  which  said 
testator  resided,  situate  on  the  northerly  side  of 
Chalfcstone  Avenue  in  said  Providence,  then  in 
said  Town  of  North  Providence,  containing 
about  tlUrteen  acres,  which  by  means  convey- 
an<»s  under  the  deed  from  lUcfaard  J,  Amola, 
executor,  hereinafter  mentioned,  is  now  owned 
by  said  William  If.  BaOey,  Jr.,  tru.stee  of  Har- 
riet B.  Bailey,  wife  of  William  M.  Builey,  and 
by  Thomas  Brown  as  claimed  by  them.  Al- 
though Richard  J.  Arnold  and  Zacbariah  Allen 
were  by  said  will  named  as  executors  and  trust- 
ees thereunder,  the  said  Richard  J.  Arnold 
alone  accepted  the  trust  as  executor  of  said  will, 
and  qualified  as  such  and  alone  accepted  the 
trusts  as  trustee  thereunder.  He  did  not  obtain 
any  license  from  the  Court  of  Probate,  North 
Providence,  to  sell  the  parcel  of  real  estate  in 
question,  but  did  convey  said  tract  of  about 
thirteen  acres  to  said  William  M.  Bailey  by  a 
deed  signed  by  him  as  executor. 

The  said  Zacbariah  Allen  did  not  accept 
the  trust  as  trustee  under  said  will  nor  did  he 
exercise  any  power  nor  do  any  act  thereunder  ; 
on  the  twenty-seventh  day  of  June,  A.  D. 
1868,  be  also  made  affidavit  that  lie  always  re- 
fused to  act  as  trustee  under  said  will,  which 
affidavit  is  recorded  in  the  Probate  Records  of 
said  North  Providence,  in  Vol.  12  at  page  81, 
and  that  said  Arnold  did  not  appoint  any 
trustee  in  the  stead  of  said  Allen  pnor  to  mak- 
ing said  deed. 

It  is  further  agreed  that  the  proceeds  of 
said  sale  were  duly  applied  under  the  i>rovisions 
of  said  will  and  that  the  parties  interested 
thereunder  have  duly  received  the  Income 
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thereof,  aud  that  no  objection  has  been  raised 
by  any  party  interested  under  said  will  as  to 
Baid  sale  and  deed,  until  these  questions  raised 
by  Go£F  as  intending  purchaser  of  said  parcel 
01  land  from  Bailey,  Jr. ,  trustee,  and  Brown. 

And  these  petitioners  differing  as  to  the 
true  construction  of  said  will  and  of  the  power 
of  said  Richard  J.  Arnold  to  convey  the  said 
estate  either  as  executor  or  as  sole  trustee,  the 
said  Ooff  claiming  that  said  executor  had  no 
power  to  sell  and  convey  the  same  as  executor 
of  said  will;  aud  that  if  said  Richard  J.  Arnold 
did  by  virtue  of  said  will  convey  said  estate,  he 
had  no  power  so  to  do,  inasmuch  as  the  discre- 
tionary power  to  sell  said  estate  given  to  said 
Arnold  and  Allen  by  said  will  did  not  pass  to 
said  Arnold  upon  said  Allen  refusing  to  act  as 
.trustee  tmder  said  will  and  could  not  be  exer- 
cised by  said  Arnold  alone. 

And  said  William  M.  Bailey.  Jr.,  trustee  as 
aforesaid,  William  M.  and  Harriet  B.  Bailev 
and  said  Thomas  Brown  claim  that  taking  all 
the  parts  of  said  deed  together  considered  with 
reference  to  said  will  and  in  view  of  the  dec- 
lination of  Zachariah  Allen,  and  especially 
after  this  lapse  of  time,  that  their  title  to  said 
parcel  so  sold  as  aforesaid  is  salable  and  such 
a  title  as  a  court  of  equity  on  a  bill  for  specific 
performance  would  compel  a  purchaser  to  take. 

The  said  parties  therefore  request  the  opin- 
ion of  the  Honorable  Court  as  to: 

First.  Whether  the  aforesaid  said  deed  from 
Richard  J.  Arnold,  executor  to  William  M. 
Bailey,  did  convey  a  good  title  to  the  land  de- 
scribed therein. 

Secondly.  Whether  said  title  of  said  Bailey, 
Jr.,  trustee,  and  Brown,  is  a  salable  title  m 
view  of  all  the  drcnmstaDces  hereinbefore  set 
forth." 

Mr.  Joseph  C.  Ely.  for  petitioners: 

A  disclaimer  by  one  of  two  trustees,  ap- 
pointed by  vrUl  devising  an  estate  to  be  sold  and 
the  proceeds  invested,  by  non-acceptance  of  the 
trust,  is  sufficient.    Perry,  Trusts,  §  270. 

Such  disclaimer  vests  the  whole  estate  in  the 
trustee  accepting  as  sole  trustee.  Perrv, Trusts, 
§878;  Smith  v.  WJieeUr,  1  Vent.,  180";  Freem. 
Coten. ,  ^5,  vote;  see,  also,  Gray  v.Lyneh,  8  GUI, 
408;  Oou  v.  Singleton,  3  Head(Tenn.},67;  BlUs 
V.  Botton,  H.  AE.  JR.  R.  Co.,  107  Mass.,  18  ; 
Clemen*  y.  Clement,  00  Barb.,  800;  Taj/lor  v. 
Ben/tarn,  5  How.,  283  (XII.,  Law.  ed..  180). 

In  New  Jersey,  the  rule  on  disclaimerls  held 
to  be  good.  Scuil  V.  Beeves,  2  Green,  Ch.,  84; 
King  V.  Donnelly,  5  Paijge,  46;  In  tie  Sttweiison, 
8  Paige,  420;  Adam»v  .Taunt^m.b'iiUM.,  488  ; 
Nieolaon  v.  WordmorOi,  2  Swanst.,  805. 

When  all  persons  appointed  trustees  renounce 
the  trust  except  one,  the  trust  mar  be  executed 
by  that  one,  even  if  the  power  is  in  their  dis- ; 
cretion  as  to  time  of  its  exercise,  if  the  sale 
is  imperatively  required  by  the  will.  Cooke  v. 
Craicford,  18  Simons,  91;  Adams  v.  Tnnnton, 
6  Madd.,  435 ;  Bradford  v.  Monks,  182  Mass., 
405;  Saxtnderav.  Scfinuelzle,  49  Cal.,  59;  Bruid 
Park  Heights  V.  Oe«inffcr,  58Md.,  40;  BeSaut-  l 
mre  v.  Lyons.  9  S.  C,  498;  Story,  Eg.  Jur., 
%  1061;  Perry,  Trusts,     414,  499,  502.  I 

A  deed  by  such  sole  trustee  is  good,  even  | 
though  the  will  authorized  filling  n  vacancy  in  i 
the  number  of  trustees.  Golderv.  BresOer,  105, 
111.,  419;  Perry,  Trusts,  §  414;  Be  Norton  and  \ 
Ballet,  10  Reporter,  414. 
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His  description  of  himself  in  the  deed,  as  ex- 
ecu  tor  instead  of  trustee,  he  being  so  actually, 
is  a  mere  formal  defect  from  which  a  court  of 
equity  will  relieve  the  purchaser  and  after  a 
lapse  of  time,  in  this  case  thirty-three  years, 
equity  will  consider  that  done  which  ought  to 
have  been  done,  and  he  would  be  estopjKd  by 
his  covenants.  Perry,  Trusts,  §  511,  e;  Gamp- 
bell  v.  Johnson,  5  Reporter,  71;  Waimery.  Int. 
Co.,  17  Reporter,  97. 

Our  statute  as  to  ^oint  tenancy  expressly  in- 
cludes estates  by  entirety,  which,  under  similar 
statutes  elsewhere,  are  held  to  be  exceptions 
thereto.  Thomasv.  Be  Baum,  1  McCart.  (N.J.), 
87;  Brotcnson  v.  Hull,  16  Vt.,  309. 

A  statute  abolishing  all  survivorships  does  not 
apply  to  trusts..  ^anmiA  T.  Oarrimton,  18  Ait., 
104;  norto  trustees,  Paraom'v.  Boyd,  20  Ala., 
118;  SandeT''s  Hein  v.  Morrison,  7  T.  B.  Mon.. 
54;  aray  v.  Lynch,  8  Gill  (MdJ,  403;  Earte  v. 
TTwd, 8Cush.,448;  Bobisonv.Chdman,  ISnm., 
121;  but  see,  W^terv.  Vandeventer,  6  Gray, 
^;  Boston  FranMi7iite  Go.v.Condit,  19  N.  J. 
Eg.,  894;  Saunders  v.  Sehm^de,  49  Cal..  SB ; 
McAlhster  v.  Plant,  54  Miss..  106. 

Whether  the  legal  estate  survives  or  not.  the 
power  to  sell  being  coupled  with  an  interest  and 
being  Imperative  and  necessary,  survives.  TU- 
lingnastv.  Champlin,  4  R.  I.,  178;  Taylor  v. 
Benham.  5  How.,  288,  (XII.,  Law.  ed.  180); 
Peter  v.  Beverly,  10  Pet.,  582  (IX.,  Law.  ed.. 
522);  Franklin  v.  Osgood,  2  Johns.  Ch.,  1 ; 
(hMm'a  Heirs  v.  Ckaudet,  4  Bush  (Ky.),  086; 
Williams  Y.Otey,  8  Humph.  (Teno.),  568. 

Mr.  Joseph  E.  Spink,  for  petitioner,  David 
F.  Ooff: 

The  discretionary  power  of  sale  and  invest- 
ment given  to  the  two  trustees  could  not  be  ex- 
ercised by  the  surviving  or  remaining  trustee. 
Bailey  v.  Burget,  10  Rl..  4SSi,  and  cases  tiiere 

cited. 

The  present  statute  was  in  force  at  the  date 
of  the  wUl.   Pub.  Laws,  R.  I. .  1844,  p.  197. 

Our  Statute  was  evidently  coined  from  that 
of  Massachusetts;  and  in  that  State  a  devise  to 
two  trustees,  without  words  creating  a  joint  ten- 
ancy, or  of  survivorship,  was  held  to  constitute 
a  tenancy  in  common.  Earte  v.  Wood,  6  Cudi.. 
446;  and  so.  under  a  similar  statute  in  Kew 
Jersey ;  Bo^tm  S)ranUinU»  Go.  t.  Oondit  (mepru). 

Dnrfee,  Ch.  J.,  delivered  the  oirinlon  of  the 

court: 

We  do  not  find  it  necessary  to  decide  whether 
our  statute  extends  to  devises  and  conveyances 
in  trust  or  not,  for  assuming  that  it  does,  and 
that  the  devise  to  Arnold  aud  Allen  must  be 
construed  as  a  devise  to  them  as  tenants  in 
common,  and  that,  consequently,  Arnold  ac- 
quired title  to  (mly  an  undivided  half  of  the  real 
estate  devised, we  are,  neverUieless,  of  the  opin- 
ion that  Arnold,  on  disclaimer  by  Allen,  had 
power  to  sell  the  entire  estate,  and  that  his  deed 
to  Bailey  therefore  vested  in  Bailey  the  entire 
estate  in  land  descritjcd  in  it.  The  reason  which 
has  led  us  to  this  conclusion  is  that  the  power 
to  sell  which  is  given  by  the  will  to  Arnold  and 
Allen,  was  not  a  mere  power  to  be  exercised  or 
not  at  their  pleasure  or  discretion,  but  a  positive 
direction,  a  duty  imposed  on  them  to  convert 
the  land  into  money  lor  use  and  investment,  in 
a  manner  which  is  plainly  declared,  for  the 
lienefit  of  the  cestuia  que  trustent,  a  duty  so  di*^- 
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tinct,so  obligalorj-,  bo  imperative,  that  if  it  had 
been  Delected  toe  eetiuia  que  tru$ttrU  could 
ban  resorted  to  this  court  m  equity  to  enforce 
Hi  execution.  In  other  words,  the  power  ifi  of 
that  daas  of  powers  which  are  denominated 
powers  coupled  with  a  trust;  and  we  think  that 
where  such  a  power  is  ^ven  to  two  or  more  to 
be  executed  by  them  ioutly,  if  one  reooTmces, 
the  other  or  others  will  take  the  power  as  if  it 
were  originally  pven  only  to  them,  to  the  end 
tbat  the  trust  may  not  fail  of  execution,  or  suf- 
fer detriment  or  delay.  Hoaell  t.  Baraet.  Cro. 
Car.,  3S3;  Letau  ef  Zdmch  r.  Smith,  8  Binn.. 
69;  09goodT.Fhuiklin,2  3ohuR.C\k.,l;  Frank- 
lin y.  O$good,  14  .Johns.,  S37;  Jaekatm,  dem. 
Buntv.  KerrU,  15  Johns.,  348;  PeiefY.  Beterly, 
10  Pet,  532  IpL,  Law.  ed.,  522];  Putnam 
Pne  School  T.  Fit^T,  80  Me.,  528.  A  review 
irf  some  of  these  cases  will  set  the  doebine  in  a 
dearer  ligfat. 

SneeO  v.  Bamss  was  a  question  outof  chanc- 
ery propounded  to  the  common  law  judges. 
"The  case  was,"  says  the  report,  "one  Franciu 
Barnes,  seised  of  land  in  fee,  deviseth  it  to  his 
wife  for  her  life,  and  afterwards  orders  the 
ssine  to  be  sold  by  his  executors  hereunder 
named,  and  the  money  thereof  coming  to  be 
divided  amoiwst  hia  nephewa;  and  at  the  said 
will  made  WlfiBam  Clerk  and  Robert  Chefly  his 
executors.  William  Clerk  dies;  the  wife  is  yet 
aUve.  Two  questions  were  made.  Firat. 
Whether  the  said  William  Clerk  and  Robert 
Chefly  had  an  interest  by  this  devise,  or  but  an 
wthOTity.  Seeandly.  Whether  the  surviving 
execotor  hath  any  authority  to  sell."  TheJudges 
all  resolved  "That  they  have  not  any  interest, 
bat  only  an  autfaori^,  and  that  the  surviving 
aecDtOT,  notwithstanding  the  death  of  his  com- 
panion, may  sell."  And  so  the  Judges  certified 
their  opinions.  The  questions  were  answered 
without  reasons,  but  if  the  Judges  had  given 
their  reasons,  they  probably  would  have  said 
that  the  power  survived,  not  because  it  was 
toiqded  witb  a  trust,  but  because  It  was  offldal, 
not  nwrely  personal,  and  therefore  followed  tiie 
<rfke  to  the  surviving  executor,  being  essential 
to  tbe  perftmnance  oi  a  duty  imposed  upon  the 
executors  as  such,  for  the  purpose  of  carrying 
the  will  into  effect.  The  meaning,  however, 
would  have  been  essentially  the  same  as  if  they 
bad  used  tbe  language  of  the  chancery  courts, 
and  said  that  the  power  survived  because  it  was 
a  power  coupled  with  a  trust.  The  law  is 
quoted  in  Owtod  v.  FranHin,  %  Johns.  Ch.,  1; 
in  support  of  the  doctrine  that  a  power  given  to 
two  or  more  goes  to  the  survivor  when  coupled 
with  a  trust.  See^aiao,  Letaeeof  Zebachv. Smith, 
which  is  very  similar  to  Soicell  v.  Barnee. 

In  (^igood  v.  FrankUn,  2  Johns.  Ch.,  1,  the 
ftmtx  was  given  a  will  which  appointed 
the  wife  of  the  testator  and  his  three  brothers 
executors.  The  power  was  given  in  these 
vmds,  to  wit:  "I  give  to  my  executors  that 
may  act,  and  to  the  major  part  of  them,  their 
heirs  or  executors,  full  power  to  sell  anv  or  all 
myr^  estate  not  already  devised."  The  will 
gave  the  residuary  estate  to  eight  persons,  four 
of  whom  were  the  four  persons  appointed  ex- 
ecutors,  one  ei^th  to  each.  This  devise  was 
ooopled  with  uie  ftdlowing  direction,  to  wit: 
"I  order  that  the  mon^  or  effects  be  distributed 
and  divided  from  time  to  time,  as  it  can  be 
raised  from  my  debts  and  estate  by  my  exec- 


utors,  hereafter  named."  One  of  the  brothers 
declined  to  act;  the  other  two  accepted  the  ap- 
pointment and  acted  tmtU  they  died.  After 
their  death  the  widow  qualified.  The  princi- 
pal question  in  the  case  was  whether  she  had 
power  under  the  will  to  sell  the  real  estote. 
Chancellor  Kent  decided  that  the  executors 
were  charged  with  a  trust,  relative  to  the  es- 
tate, depending  on  the  power  to  sell,  and  tliat 
the  power,  therefore,  survived.  "Tlie  inten- 
tion of  the  testator,"  he  remarked,  "is  much 
regarded  in  the  construction  of  these  powers, 
and  they  are  construed  with  greater  or  less 
latitude  in  reference  to  that  mteot."  Tlie 
case  was  carried  to  the  Court  of  Errors  and 
there  affirmed,  the  court  holding  tbat  where 
the  provisions  of  a  will  evince  a  design  in  the 
testator  that,  at  all  events,  the  lands  are  to  be 
sold,  in  order  to  satisfy  the  whole  intent  of  the 
will,  then  the  power  survives. 

In  Peter  v.  Becerlp,  10  Pet.,  582  [IX.,  Law. 
ed.,  622],  David  Peter  left  a  will  in  which  he 
appointed  his  wife,  his  brother,  George  Peter, 
ana  his  wife's  brother,  Leonard  H.  Johns,  exec- 
utors, and  provided  that  portions  of  his  real 
estate  should  be  sold  for  the  payment  of  his 
debts.  All  the  executors  qualifi^.  The  widow 
and  die  brother  entered  upon  the  execution  of 
the  will  and  subsequently  died,  leaving  debts 
still  unpaid.  The  question  was  whether  under 
the  will  George  Peter,  as  surviving  executor, 
coiUd  sell  the  real  estate  for  the  payment  of  the 
debts.  The  court  decided  that  he  could,  the 
power  being  coupled  with  a  trust.  The  court 
say,  "When  power  is  given  to  executor  to  be 
executed  in  their  official  capacity  and  there 
are  no  words  in  the  will  warranting  the  con- 
clusion that  the  testator  intended,  for  safety  or 
for  some  other  object,  a  joint  execution  of  the 
power,  as  the  office  survives,  the  power  oughj 
also  to  be  construed  as  surviving;  and  courts 
of  equity  will  lend  their  aid  to  uphold  the 
power  for  the  purpose  of  carrying  into  exe- 
cution the  intention  of  the  testator,  and  pro- 
venting  the  consequences  that  might  result 
from  an  extinction  of  the  power;  and  where 
there  is  a  trust  charged  upon  the  executors  in 
the  direction  given  them  in  the  disposition  of 
the  proceeds.  It  is  the  settled  doctrine  of  courts 
of  chancery  that  the  trust  does  not  become  ex- 
tinct by  the  death  of  one  of  the  trustees." 

In  the  cases  above  cited  the  power  was  given 
to  the  donees  as  executors.  In  the  case  at  Irar 
the  power  was  ^ven  to  Arnold  and  Allen  as 
trustees.  The  difference  is  not  material;  for 
in  equity  executors  are  regarded  as  trustees  in 
so  far  as  they  are  invested  with  dominion  over 
the  testate  estate  for  the  benefit  of  others,  and, 
independently  of  any  statute,  the  reasons  for 
the  continuance  or  survival  (d  the  power  are 
as  strong  in  favor  of  trustees  as  of  executors. 
It  will  be  observed  that  the  courts  in  the  cases 
cited  build  largely  upon  Uie  presumed  intent 
of  the  testator,  and  argue  that  the  testator  must 
have  intended  to, have  the  power  continue  to 
exist  without  interruption,  so  long  as  any  or 
either  of  the  donees  of  the  power  continued  to 
exist  to  exercise  it,  because  it  was  through  the 
exercise  of  it  that  he  contemplated  havW  his 
will  carried  into  effect.  The  argument  nom 
presumed  intent  is  very  cogent  in  the  case  at 
bar.  Evidently  the  testator  liero  meant  to  have 
the  real  estate  sold  at  all  events,  and  to  have  the 
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Sroceeds  of  the  aale  invested  so  as  to  vield  an 
icome  to  be  applied  by  the  trustees  as  directed, 
for  the  benefit  of  his  daughters.  The  power 
is  given  to  the  trustees  jointly,  even  if  the  es- 
tate, under  our  statute,  goes  to  them  as  tenants 
in  common.  And  see,  RandaU  v.  PhilUpt, 
3  Mason,  S78.  It  is  true  the  testator  express- 
es his  desire,  in  case  of  the  death,  resigna- 
tion, refusal  or  inability  to  act  of  either  of 
the  trustees,  that  the  vacancy  shall  be  filled  by 
the  other  trustee;  but  the  expression  is  not,  in 
our  opinion,  equivalent  to  an  absolute  com- 
mand, and  we  think,  therefore,  that  it  does  not 
warrant  my  inference  that  the  testator  did  not 
intend  \a  have  tiie  power  go  to  the  sole  accept- 
ing or  surviving  trustee,  to  he  executed  by  him 
alone,  if  he  should  not  Uiink  it  expedient  to  ap- 
point an  associate.  It  will  be  noticed,  more- 
over, that  the  will  makes  no  provision  for  vest- 
ing in  the  new  trustee,  if  appointed,  his  proper 
portion  of  the  estate  and.  therefore,  if  it  be  sup- 
posed that  the  power  did  not  go  to  the  sole  ac- 
cepting trustee  because  the  entire  legal  estate 
did  not  go  to  him,  that  is  a  defect  which  his 
wpolntment  of  a  new  trustee  could  not  remedy. 
CHearlT  such  a  construction  would  defeat  the 
intration  of  the  testator.  Under  the  will  the 
cettuis  que  truaUnt  were  entitled  to  the  benefit 
of  the  provision  made  for  them  immediately 
and  without  intermission.  If,  therefore,  the 
acting  trustee  did  not  appoint  a  new  trustee 
and  covdd  not  execute  the  power  without  one, 
Uiey  would  hare  had  to  come  to  this  court  to 
supply  the  execution.  It  seems  to  us  that  the 
better  view  is  that  the  power  survived  because 
it  was  coupled  with  a  trust. 

We,  declare  it  to  be  our  opinion  that  the  deed 
of  Rie/iard  J.  Arnold  to  William  M.  Bailey  did 
contey  to  »aid  Bailey  a  good  title  to  the  la/td  de- 
acribed  therein. 


Nathan  P.  MAKER 

V, 

The  SLATER  MILL  AND  POWBR  CO. 

The  proTisioiia  relative  to  fire  escapes 
ana  stairways,  in  the  Building  Act  for 
the  Cityof  Providence.Pub.  Laws,  R.  I., 
cap.  688,  of  April  13, 1878,  are  too  lndefl> 
nite  and  uncertain  to  impose  acriminal 
liability  upon  the  owner  of  a  building, 
for  not  fiurnisliinfl*  either  fire  escapes  or 
stairways,  as  provided  in  the  Act,  be- 
fore the  inspector  of  buildings  has  re- 
quired them. 

Hence,  an  action  cannot  be  maintained 
under  Pub.  Stat.,  R.  I.,  cap.  204,  §  21, 
arisin^f  from  tho  crime  or  offenHO  of 
not  lumii^inc  Buch  fire  escapee  or 
stairways. 

(Providence  Bedded  July  18,  1S8S.) 

TRESPASS  on  the  case.  On  demurrer  to  the 
deciaratioo. 
This  is  one  of  several  cases  brought  against 
the  defendant  for  neglecting  to  provide  Are  es- 
capes in  alleged  violation  ofPub.  Laws,  R.  I., 
cap.  688,  of  April  12,  1878,  in  consequence  of 
which  the  plaintiff  was  injured  by  a  (X}nflagra- 
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tlon  in  the  building  in  which  he  was  employed. 
See.  QraiU  v.  Bater  Mill  and  Power  Co..  14  R. 
I..  880;  Baker  v.  TheSame,  14R  I.,  531.  The 
facts  are  further  stated  in  the  o^nion. 

Meters.  Spooner,  Miller  &  Brown*  for 
pUintifl. 

Meeera.  Charles  Hart.  Benjamin  T. 
Eames  and  Stephen  A.  Cooke.  Jr.,  for 

defendant. 

Stiness.  J.,  delivered  &e  opinion  of  the 

court: 

PtaintifiF  sues  tmder  Pub.  Stat.,  R.  I.,  cap. 
304,  §  21,  claiming  ttiat  he  had  suffered  an  in- 
jury to  his  person  by  the  commiadon  of  a 
"cnme  or  offense"  on  the  part  of  the  defendant. 
The  crime  or  offense  consists  in  an  alleged  vio- 
lation of  theBuilding  Act,  so  called,  Pub.pjaws, 
B.  I.,  cap.  688,  of  April  13,  1878.  Since  the 
decision  of  the  court  sustaining  a  demurrer  to 
the  declaration  in  Baker  v.  Slater  Mill  and  Pote- 
er  Co.,  14  R.  I.,  581,  complaint  has  been  made 
against  the  defendant,  pursuant  to  Pub.  Stat. 
R.  I.,  cap.  204,  %  93  *  and  process  has  issoed 
thereon,  which  Is  duly  averred  in  this  declara- 
tion, but  there  is  no  averment  of  service  of  such 
process  or  of  any  proceedings  thereon.  A  de- 
murrer is  filed  to  this  declaration.  Several 
groiuids  have  beea  urged  in  support  of  the  de- 
murrer which  need  not  now  be  considoed;  e. 
ff. ,  that  the  statute  giving  a  right  of  action  for 
injury  sustained  "by  the  commiasion  of  any 
crime  or  offense"  does  not  include  a  mere  De- 
lect of  duty  or  omission  to  comply  with  the  re- 
quirements of  law;  that  such  a  statute  does  not 
applv  to  a  plaintiff  to  whom  the  defendant 
owed  no  duty  outside  of  statutory  requirements; 
that  the  terms  "crime  and  offense"  do  not  ap- 
ply to  a  violation  of  the  Act  in  question,  up<Hi 
the  ground  that  it  Is  not  a  vabUc  statote,  but  a 
local  police  regulation;  mat  the  Injuiy,  for 
which  an  action  can  be  sustained,  must  be  the 
immediate  and  not  the  ooosequential  result  oS 
the  omission  charged.  Assuming  all  these 
points  in  favor  of  the  plaintiff,  the  fundamental 
(Question  remains,  whether  the  defendant's  on^ 
sion  to  provide  its  buUdtaigwith  fire  escapes  or 
stairways,  as  required  by  cw.  688,  is  a  "crime 
or  offense."  If,  under  the  Act,  an  owner  of  a 
building  is  not  criminally  liable  tor  neglect  to 
comply  with  its  requirements,  the  foundation 
of  the  plaintiff's  action  fails.  The  penal  pro- 
vision in  the  Act  is  in  the  general  terms  of  g  87, 
"Any  person  violating  any  provision  of  this 
Act,  shall  be  fined,  ete.  Our  inquiry,  tliea,  is 
whether  an  owner,  complained  of  for  negle>ct- 
ing  to  provide  fire  escapes  or  stairways,  could 
be  found  guilty  under  the  provimons  <h  the  Act. 

*Cap.  2IH,  U  21,  tt,  an  aa  foUows : 

Seo.  21.  Whenever  any  petson  shall  sutTer  ai^ 
Injury  to  his  penon,  xepuutlon  or  eetate  by  tlw 
commlsdOQ  ocany  cnDieoridtense,  be  may  reoover 
his  damsffee  for  such  Injury,  tdthar  In  an  action  of 
^I^UB  or  In  an  action  of  the  case  agidnst  the  of- 

Soc  2S.  No  such  action,  ezoept  as  provMod  tn 
ihe  five  acotions  procedioer  the  last,  anall  be  com-  - 
meoced  for  such  injury  until  after  complaint  has 
be-ui  made  to  some  proper  maglstnte  for  sueh 
crime  or  offense,  and  process  issue  thereon  against 
tho  offender,  excepting  only  those  eases  in  which 
such  actions  may  now  be  maintained  at  common 
law  i  and  whenever  any  person  shall  he  omTloted 
of  laroeny,  he  shall  be  uable  to  tiie  owner  of  the 
money  or  sniclfls  taken  for  twice  the  value  thereof; 
unkas  the  same  be  restored,  and  for  the  value 
thereof  In  esse  of  restmaUon. 


Digitized  by 


Google 


1886. 


Maker  t.  Slatkk  Mill  akv  Powbb  Co. 


177 


Hm  nqoiTeniaits  of  the  Act  are  ndnute  and  | 
mmlfold.  Some  clearly  pertain  to  the  owner,  j 
soaie  to  the  contractor  or  baOder,  some  to  t6n- 
sntB,  and  some  to  other  persons;  while  in  many 
cases  it  is  by  no  means  clear  to  whom  the  duty 
impoeed  by  the  Act  belongs.  The  duty  to  pro- 
Tide  Are  escapes  or  stairways  is  explicit.  The 


tion  arises  in  the  case  of  a  building  let  out  to 
tenants,  when  no  one  of  them  employs  twenty- 
five  persons,  but  when,  all  together,  they  ex- 
ceed that  number,  thus  bringing  the  building 
within  the  law  in  this  respM^,  Undoubtedly 
it  would  be  most  natural  to  look  to  the  owner 
for  the  provisloD,  but  the  statute  does  not  say 


lection  reads  as  follow:  "Sec.  38.  Every  whose  the  duty  is,  nor  whose  the  respoDsibility 
building  already  bntU  or  hereafter  to  be  erected,  for  neglect.   It  Is  one  of  the  omissions  that  f re- 


in whksi  twenty-flve  or  more  operatives  are  em- 
ployed in  any  of  the  stories  above  the  second 
Btor^,  sball  be  i»ovided  with  proper  and  suf- 
fieirait  strong  and  durable  metallic  Are  escapes 
or  stairways  constructed  as  required  in  this 
Act,tmleB8  exempted  therefrom  by  the  inspector 
boildhigB,  whidi  shall  be  kept  in  good  re- 
pair by  the  owner  of  such  bidlding,  and  no  per- 
■CD  studl  at  any  time  place  any  incumbrance 
tqxn  any  of  such  Are  escapes." 

Bat  upon  whom  does  the  duty  rest;  when  is 
it  to  be  performed,  and  what  facts  are  necea- 
sanr  to  constitute  a  violation  of  the  dutvT 

The  plaintiff  claims  tliat  the  reasonable  con- 
Btniction  of  the  Act  puts  the  duty  upon  the 


auently  occur  in  legldationr  but  an  omisricm 
tnat  we  do  not  think  we  can  cure  by  construc- 
tion. Suppose,  however,  wc  assume  that  the 
dutv  is  upon  the  owner,  having  control  of  a 
building,  the  problem  is  by  no  means  solved. 
Tlie  Act  does  not  aay  when  or  under  what  cir- 
cumstances the  duty  ia  to  be  performed.  The 
Act  went  into  effect  in  ten  daya  after  its  pas- 
sage, and  it  does  not  seem  probable  that  it  was 
intended  to  make  all  owners  of  buildings,  al- 
ready built,  immediately  responsible  for  its 
mulutudinous  provisions  and  liable  to  its  pen- 
alties. Immediate  compliance  with  the  law  in 
alt  respecla  would  prolmbly  have  necessitated 
changes  in  many,  perhaps  nearly  all,  of  the 


owner.   He  argues  that,  as  there  is  an  altema- 1  buildings  then  built.   But  if  the  liability  of  an 


dve  between  flie  escapes  or  stairways,  the 
dnW  must  be  upon  one  and  the  same  person, 
and  that  person  the  owner,  because  only  he 
could  provide  stairways.  We  do  not  see  tliat 
this  is  necessarily  so.  Of  course,  permanent  or 
structural  improvements  are  oroinarilv  made 
if  tn  owner,  but  if  a  leasee  takes  a  building  as 
it  Btands  and  then  lets  into  it  twen^-flve  or 
more  cmntiTes,  it  is  difficult  to  see  why  by  his 
set  a  harden  should  be  cast  upon  the  owner, 
vhidt  may  not  Iiave  beenexp>ected  or  provided 
for  when  the  contract  was  made.  It  is  said 
that  no  one  but  the  owner  would  have  the  right 
to  p«t  flre  escapes  on  a  building;  but,  on  the 
Other  band,  if  a  buUding  was  under  lease,  what 
ri^  would  the  owner  have  to  enter  and  inter- 
fere with  the  lessee's  occupation  by  erecting 
stairways,  such  as  are  required  by  the  Act 
Moreover,  if  the  duty  is  solely  upon  the  owner, 
why  should  the  Act  particularly  specify  that  he 
ihoold  keep  the  stairways  or  escapes  in  repair? 
The  plaintiff  further  urges  that  the  defendant 
in  thu  caae  is  liable,  because  it  is  both  the  own- 
er and  the  party  in  control  of  the  building. 
Without  control  over  the  number  of  persons 
whidi  tenants  may  employ,  the  same  unex- 
pected burden  might  suddenly  be  cast  upon  the 
person  in  controlof  a  building  by  the  act  of 
a  tenant.  Under  the  construction  claimed, 
such  person  would  be  made  criminally  liable 
by  the  act  of  another  person,  which  he  had  no 
power  to  i»event.  But  if  an  owner  is  to  be 
aeid  reqKmdble  by  reason  of  his  amtrol,  then 
it  foUowB  that  a  lessee  must  beheld  responsible 
when  he  is  in  control;  and  so  the  question  re- 
curs, whose  is  the  duty?  In  most  cases  it  would 
not  be  an  unreasonable  construction  to  say  that 
the  duty  of  complying  with  a  statute  is  upon 
the  one  who  creates,  and  has  the  power  to  pre- 
Tcot,  the  necessity  uf  complying  with  it  Un- 
der the  present  Act  this  might  be  the  owner  or 
tenant,  and  the  very  alternative  which  is  given 
is  posribly  significant.  It  may  have  been 
tbou^t  that  owners  could  make  the  perma- 
nent, structural  provision  of  stairways,  and  that 
leasees  or  tenants,  if  they  create  the  necessity, 
could  provide  the  light,  temporair  and  less  ex- 
pensive fire  escapes.  A  mtne  tronbleBome  ques- 
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owner  md  not  attach  at  once,  when  did  it  at- 
tach? If  there  were  nothing  ill  the  Act  to  in- 
dicate the  contrary,  oil  its  provisions  would 
take  effect  at  the  same  time.  But  we  think 
there  are  indications  that  the  Act  did  not 
contemplate  an  immediate  compliance  with  ref- 
erence to  existing  buildings.  The  inspector  of 
buildings  Is  charged  with  the  enforcement  of 
the  Act,  but  in  the  very  section  In  question,  is 
given  authority  to  exempt  buildings  from  its 
requirements.  Section  88  provides  that,  upon 
complaint,  he  shall  examine  buildings  already 
erected,  including  any  workshop  having  em- 
ployee on  any  story  above  second  story,  and  re- 
quire such  building  to  be  provided  with  proper 
and  sufficient  flre  escapes,  stairways  and  ents, 
conatnu^  as  described  in  the  Act.  This  sec- 
tion must  relate  to  buildines  where  there  are 
more  than  twenty-five  em^ojfSt,  for  no  others 
are  required  to  have  flre  escapes,  and.  taken  in 
connection  with  the  authority  to  exempt,  indi- 
cates that  the  requirement  is  to  be  discretionary 
with  tbe  inspector,  dependent,  perhaps,  upon 
his  judgment  of  danger  in  a  particular  case  or 
of  other  equivalent  provisioDS  for  safety.  It 
also  indicates  that  the  time  for  requiring  tbe 
fire  escapes  iswhen  the  inspector  reciuires  them. 
In  regard  to  "buildings  for  public  assembly, 
already  built,  and  also  boiler  houses  and  rooms 
and  their  heatiDii;  apparatus,  now  built,"  an  ex- 

{iress  discretion  is  given  to  the  inspector,  name- 
y:  "If  in  his  judgment  the  safetr  of  the  pab- 
hc  requires  it,  he  shall  require  tnat  the  same 
be  made  to  conform  to  the  provldons  of  this 
Act."  It  is  hardly  probable  that  in  respect  to 
fire  escapes  the  Act  was  intended  to  be  more  re- 
strictive. If  this  is  so,  an  owner  would  not  be 
in  default  until  after  examination  and  notice  by 
the  inspector.  To  construe  the  provisdon  other- 
wise, the  inspector  would  be  obliged  to  require 
only  what  the  law  itself  had  already  required, 
and  that,  too,  without  pointing  out  how  or  from 
whom  he  should  require  it.  In  W^jf  v.  3ftii' 
ledy,  78  N.  Y.,  310,  the  court  said  the  defend- 
ant "was  not  permitted  to  wait  until  he  should 
be  directed  to  provide"  a  flre  escape  by  the  com- 
missioners. "He  was  bound  to  do  it  in  sudi 
way  as  they  shoidd  direct  and  appi 

J2  Digitized  by 


178 


New  England  Repokteb— Sup.  Ct.  of  Rhode  IsLAim 


was  for  him  to  procure  their  direction  and  ap- 
proval."  But  under  the  law  in  that  case  there 
was  DO  diacretkm  in  the  ccHnmissioneni  whether 
to  require  a  fire  escape  or  not.  There  was  no 
power  of  exemption.  The  owner  was  bound 
to  provide  one  in  any  event;  the  commiBsionera 
were  simply  to  direct  and  approve  the  kind  to 
be  used.  But  under  that  Act  no  penalty  was 
to  be  imposed  until  after  notice  by  the  com- 
missioners. TbeicaBe  was  not  based  upon  the 
"commission  of  a  crime  or  oftense,"  but  apon 
a  negligence  of  duty  to  the  plaintffl  as  tenant 
of  the  defendant.  With  reference  to  our  stat- 
ute, it  has  already  been  decided,  in  QrajU  v. 
Slater  MtU  and  Power  Co.,  14  R.  I.,  880,  that 
the  Act  does  not  create  a  duty  between  an  owner 
and  the  employi*  <A  his  tenant,  such  as  to  give 
them  a  ri^t  tit  BUS&an  for  neglect.  In  Purker 
V.  Barnard,  185  Mass.,  116,  it  was  held  that 
the  idaiot^,  having  a  license  to  enter  a  Iniild- 
ing,  could  maintain  an  action  for  neglect  to 
protect  the  elevator  well,  as  required  by  statute. 
The  court  conclude  the^  opinion,  however,  by 
80 


saying:  "We  have  not  considered  the  respect- 
ive duties  of  the  owners  and  of  Vbea  occuprats 
(rfthe  building  as  to  the  protection  of  the  ele- 
vator well.  Upcm  this  inquiry  the  case  is  not 
before  us,  and  the  facts  are  not  reported." 

There  are  many  peculiarities  and  difficulties 
in  the  Act  as  it  stands,  some  of  which  have  al- 
ready been  noticed  by  the  court  in  previous 
cases;  but  upon  this  fundamental  point  we  think 
it  sufficiently  appears  that  the  provisions  in  re- 
gard to  flte  escapes  and  stairways  are  too  m- 
definite  and  uncertain  to  impose  a  criminal  lia- 
bility upon  an  owner  of  a  building  for  not  pro- 
viding one  or  the  other  before  the  inspector  re- 
quired it.  Penal  statutes  must  be  strictly  con- 
strued and  a  duty  must  be  clearly  impoeed  upon 
a  particular  person  before  we  can  say  that  be 
has  violated  the  law  \iiy  n^ectlug  it. 

We  do  not  think  the  lUaiDtifl  states  a  case 
against  the  deftodant  under  the  law,  and  there- 
fore the  demurrer  to  the  declarati(m  moat  be 
sustained. 

Demurrer  »uataintd. 
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Supreme  Court  of  Errors  of  Connecticut, 


From  Bbptbhbbk  1,  1886. 


Chisf  Jubticb, 

Hoir.  JOHN  DUANE  PARK. 
Jdikhb. 

Hos.  Elisha  Carpentbb.  Hon.  Dwight  Loomis, 

B.OS.  DwiQHT  Whitbfibli>  Pabdbb,    Hon.  Mxlbs  Tobby  ORASeBR, 

Jomt  HooKBR,  Esq.,  Ri^orter. 


Samuel  B.  JOHNSON 
e. 

Winiam  E.  HIGGINS,  Appt. 

1.  The  mere  met  of  ^gning  the  finding 
and  statement  <hi  appeal,  mmjr  be  per- 
fomed  by  the  jud^  who  tried  the 
oaiue,  even  aiterne  eeaaed  to  hold  of- 
flee;  and  an  Act  empowering  hjm  to  do 
80  is  constitntionaL. 

i.  The  practice  obtains  generaUy  in  this 
State,  to  direct  the  Jti>7'  to  return  a 
Terdiet  apon  eachoi  several  dUtinet 
coantflt  embracing  independent  mat- 
ten;  ra.iher  than  to  obtam  the  required 
information  by  inoniry  of  the  jury,  or 
liy  framing  special  verdicts,  although 
either  mode  may  be  resorted  to. 

3.  A  seneral  verdict  will  frequently  and 
perhaps  ordinarily  ascertain  and  fix  the 
rights  and  obligations  of  parties,  and 
when  this  is  manifest,  general  verdicts 
are  proper. 

(New  HaTen —  Deolded  September,  IBB6.) 

APPEAL  from  tbe  Court  of  Common  Pleas, 
New  Haven  County. 
Action  by  attachment,  for  damages  ffff  break- 
fautinto  and  entering  pteintiff's  store,  etc. 
The  facts  are  stated  in  the  opinion. 
Meun.  Bennr  G.  Newton,  William  K. 
Townsend  and  John  H.  Whiting,  for  ap- 
pellant: 

In  proving  the  contents  of  a  lost  |>aper,plain^ 
iff  should  have  given  the  best  evidence  obtahi- 
aMe.  And  there  should  have  been  some  effort 
made  to  obt^n  a  copy  containing  the  notice, 
espedally  as  the  date  of  tbe  paper  was  the  ma- 
toial  pomt.   Keltcy  v.  Eanmer,  18  Conn.,  817. 

But  aside  from  discrediting  this  particular 
ultneflB,  the  fact  that  Cytron  was  disposing  of 
his  property  generally,  was  admissible  without 
directly  connecting  it  with  plaintiff.  Mead  v. 
JTmm,  44  Conn.,  &7. 

To  remove  de  goods  womd  cause  great  and 
onneceasary  damage.  Plaintiff's  assent  might 
well  be  presumed  In  the  absence  of  a  demand 
fCH- possession.  JAZZt  v.  Oamp,  14  C<nui.,  219; 
NeweU  v.  Woodruff,  80  Conn.,  498. 
conr.  m 


Proof  that  defendant  was  acting  in  accord- 
ance with  the  ordinary  custom  of  officers,  was 
admissible  on  the  question  malice.  Pratt  v. 
Pond,  43  Conn.,  820. 

Receiving  proof  of  tbe  fact  as  to  tbe  time 
when  an  attachment  was  served,  is  not  the 
same  as  receiving  proof  to  contradict  an 
official  return.  Palmer  v.  Thayer,  S8  Conn.. 
287. 

Whether,  on  the  facts,  the  att^hment  was 
made  on  the  8th  or  10th,  is  a  matter  of  opinion 
and  very  doubtful,  and  is  a  question  of  law, 
and  on  such  a  matter  the  return  is  not  craudu- 
sive.  WiUiamt  t.  Cheeat^rough,  4  Conn.,  860, 
The  crucial  test  of  a  sufficiently  apparent 
change  of  possession  is:  how  would  this  appear 
to  a  stranger?  Much  of  the  testimony  offered 
by  the  plaintiff  was  of  this  nature.  Mead  v. 
ifogM,  44  Conn.,  487. 

The  dedded  cases  hi  this  State  make  the 
clear  distinction  between  a  parol  license  in  such 
a  case  and  a  change  on  the  record.  BvU  v. 
SigtwoTth,  48  Conn.,  267. 

A  change  of  possession  of  real  estate  by  rec- 
ord, is  held  to  constitute  sufficient  change  of 
possession  of  the  personal  property  kept  on  it, 
but  a  verbal  hiring  of  the  real  estate  Isli^  in- 
sufficient.    Mead  v.  Moyeg  {tupra). 

There  is  no  claim  made  Oat  pluntifF  agreed 
with  Qans  or  UUmann  to  pay  dtherof  them  any 
any  part  of  the  rent,  n  was  an  i^recment 
with  Cytron  only.  Potter  v.  PoryneJzi  Conn., 
861. 

The  defendant  having  received  the  key  to 
the  store  from  Cvtron,  was  not  a  trespasser  as 
against  the  plahiUff  nntU  a  demand  and  refusal, 
and  this  demand  must  befrom  what  the  plomt- 
iff  was  legally  entitled  to  and  no  more.  CVtw 
V.  RoMnson,  21  Conn.,  870;  2feu?dl  v.  Woodruff' 
80  Conn.,  492. 

Retention  of  possession  is  a  mixed  question 
of  law  and  fact,  to  be  submitted  to  the  jury 
with  proper  instructions.  Mead  v.  Mva{mpra). 

The  jury  should  therefore  be  told  in  each 
case,  what  facts,  if  proved,  will  show  a  reten- 
tion of  possesdon.  (Momev.  TuUer,  14  Conn 
529-^1;  Carter  v.  WiOkins,  14  Conn..  240. 

In  this  case,  the  j\u-y  may  have  found  every 
fact  in  regard  to  possessiou  to  be  exactly  as 
claimed  by  the  ^^<^|^,&ii^8t(U^^i^^4^ 
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that  the  plaintiff  bad  paid  for  the  goods  and 
ought  to  have  them;  and  this  the  more  read- 
ily, as  the  court  failed  to  indicate  what  facts, 
if  any,  in  this  case,  would  amount  to  a  reten- 
tion of  possoMlon.  Plotter  t.  Pagne,  31  Conn., 
S61. 

This  done,  the  coiul;,  being  unable  to  tell 
what  facts  were  foimd,  mij^ht.  If  it  could  see 
any  evidence  of  any  facts  indicating  a  change 
of  poBsesMon,  refuse  to  certify  that  the  verdict 
was  against  evidence.  In  sucb  case  the  defend- 
ant would  be  remediless,  unless  he  is  entitled  to 
a  specific  charge,  adapted  to  the  facts  in  the 
case  and  distinctly  raising  the  question  of  law 
upon  those  facts.  JRscA:  t.  Whiting,  21  Conn., 
200-812;  Orouch  v.  Carrier,  16  Conn.,  605. 

The  admitted  facts  in  regard  to  the  sign,  and 
license,  Cytron's  continued  presence  on  the 
premises,  and  having  a  key  to  the  door, 
amounted  in  themselves  to  a  retention  of  pos- 
session, and  the  court  should  have  so  charged. 
Buddington  v.  Steieart,  14  Conn.,  404;  Peac  v. 
Whiting,  21  Conn.,  818. 

A.  verbal  arrangement  between  Cytrou  and 
the  plaintiff,  whether  assented  to  by  Oaos  and 
Mrs.  Ullmann  or  not,  and  whether,  as  between 
the  parties,  it  amounted  to  a  lease  of  part  of 
the  store  or  not,  cannot  carry  vdih  it  the  pos- 
session of  these  goods  as  against  attactung 
creditors,  whatever  might  be  the  effect  of  a  re- 
cord lease.  Mead  v.  iVcwe*  {*»pra);  HuU  v. 
Sigtvcarth,  48  Conn..  268;  GHikgan  v.  Jjord,  61 
Conn.,  567. 

' '  The  deed  of  the  premises  In  Elmer  v.  Wdeh 
had  been  duly  recorded."  Bull  t.  Sigttcorth 
(supra). 

"Here  was  a  recorded  transfer."  Mmer  v. 
Welch.  An  Conn.,  68. 

"  The  plaintiffs  bad  a  good  title  to  the  real 
estate  and  took  possession  as  owners."  Smith 
T.  ^eeary,  47  Conn.,  55. 

He  was  the  owner  of  the  establishment. 
RirtTidge  v.  Wooding,  44  Conn.,  284. 

bi  Mead  v.  Noya  {aupra),  it  is  found  that  the 

groperty,when  attached, was  actually  in  a  bam 
ired  by  the  plaintiff  by  parol.  An  actual  luring, 
and  a  transfer  Ingood  faith  for  value  are  ez- 
pr^sly  foimd.  The  law  says  that  if  the  pos- 
session be  apparently  as  before,  if  the  property 
is  so  placed  that  it  holds  the  same  apiutrent  re- 
lation to  the  vendor,  it  is  still  liable  to  an  at- 
tachment, no  matter  whether  there  bo  an  actual 
delivery  and  change  of  possession  or  not.  Jfor- 
ion  V.  Doolittle,  33  Conn.,  410;  Seymtmr  v. 
&Ke^e,  44  Conn.,  181. 

Allowing  the  vendor  to  regain  possession  of 
these  goods  or  iatenuittentlj  to  appear  as  their 
owner,  renders  them  as  liable  to  attachmoit  aa 
if  the  pluntiff  had  never  taken  possesion. 
Mead  V.  Noye$  (wpro);  BaUtai  t.  WUcedee, 
41  Conn.,  801. 

The  fact  that  the  plaintiff  made  arrange- 
ments to  have  the  sign  changed  after  the  first 
of  May,  or  that  the  delay  was  for  the  conven- 
ience either  of  the  painter  or  Cytron,  furnishes 
no  justification  for  the  failiire  to  make  the 
change  In  a  reasonable  time,  which  was  "  the 
iimefoirly  required  to  perform  the  act," 
ffiour  T.  (ySerfe  (tupra);  WebtUr  t.  Peck.  81 
Conn.,  496. 

So,  in  r^ard  to  the  retail  license,  if  the 
plfijpfjff  did  take  possession  of  this  stock  on 
April  ffth.  and  thereafter  carry  on  the  business 
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as  his  own  up  to  April  10th,  he  was  liable  to 

fine  and  imprisonment  for  so  doing.  U.  S. 
R.  S.,  625,  §  8242. 

A  stranger,  seeing  no  license  in  plaintiiTs 
name  about  the  place,  would  not  readUy  be- 
lieve bim  to  be  the  owner;  the  absence  of  a 
license  in  his  name  was  a  constant  dental 
the  truth  of  the  declaration  of  owno^p  by 
plaintiff.    Sua  v.  Stgtieorih  (tupra). 

In  Capron  v.  Porter,  48  Conn. ,  388,  the  plaint- 
iff had  no  opportunity  to  select  the  goods,  and 
it  did  not  appear  that  there  was  anv  difitcultT 
in  distinguishing  them  by  defenaant.  Botii 
these  facts  appear  in  this  case,  and  it  is  thus 
brought  direcuy  within  the  case  relied  on  in 
(^nm  T.  Porter,  Smith  v.  Sanborn,  6  Gray» 

The  attachment,  and  taking  and  holding 
possession  of  the  store  under  the  circumstances 
hereinbefore  stated,  showed  no  malice  on  the 
part  of  the  defendant.  And  the  charge  given 
by  the  court  on  tliis  point  was  not  applicable  to 
the  facts,  and  was  calculated  to  mislead  the 
jury.  OHatt  v.  Plmd,  29  Conn.,  485;  JVa«  v. 
J4m/f,  42Conn.,820. 

Mr.  C.  S.  Hamilton,  for  plaintiff: 

By  no  voluntary  act  could  the  Judge  recall 
bis  resignation  and  become  again  a  judge  for 
any  purpose,  except  by  a  reguur  appointment 
pursuant  to  the  Constitution.  Oatet  v.  Dela- 
ware Co.,  12  Iowa,  405. 

The  Constitution  provides  that  appointmaits 
to  the  Court  of  Common  Fleas  shall  oe  tar  tour 
years  only  and  that  "All  vacancies  •  •  • 
shall  be  filled  the  Qeneral  Assembly  for  the 
remainder  of  the  unexpired  termsonly.'*  Now 
both  these  provisions  of  the  Constitution  are 
violated  in  mis  attempt  to  appoint  a  judge  for 
an  indefinite  time,  to  hold  office  for  an  mdefl- 
nite  period.  Qoodin  v.  Thoman,  10  Ean.,  191, 
107;  Ex  Parte  Meredith,  88  Oratt.,  119,  121; 
Whipper  V.  Reed,  9  8.  C,  6,  6,  et  eeg.;  People 
v.  BuU,  46  N.  Y.,  57,  60,  et  eeq.;  Emeard  v. 
8taU,  10  Ind.,99,  100. 

This  would  be  an  attempt  to  legalize  and 
make  vahd  an  act  which  was  utterly  and  abso- 
lutely void;  for  by  the  ruling  of  this  court  in 
Grmngy.  Jhnbur^f,  41  Conn.,  96,  a  finding 
made  and  an  appeal  allowed  after  the  expiration 
of  the  term  of  office  of  the  judge,  is  utterly  void, 
and  it  is  attempted  by  this  act  to  make  it  valid 
when  thus  utterly  void.  TJiis  cannot  be  done 
by  the  Legislature.  Maxtetil  v.  Qoeteehiue,  40 
N.  J.  L.,  883.  892;  Pryor  v.  Downey,  50  CaL. 
888,408. 

The  payment  of  rent  by  one  in  occupancy  <tf 
memises,  is  evidence  of  a  toiancy.  Wood, 
Land,  ft  Ten.,  2, 10. 

If  ttie  conduct  of  the  d^endant  in  putting  and 
shutting  the  plaintiff  out  of  his  store  was  wan- 
ton, malicious  and  without  color  of  right,as  the 
plaintiff  claimed  both  in  his  complaint  and  in 
the  evidence  offered  at  the  time,  he  was  entitled 
to  recover  damages  for  being  broken  m>  in  busi- 
ness. Dmie  T.  Morrie,  26  Conn.,  416,  426;  8i. 
Peter's  Ch.  v.  Beach,  26  Conn.,  865,  865;  Wm- 
iatnM  V.  Ivee,  25  Conn.,  666,  675. 

The  principle  laid  down  by  ttiis  court  in  El- 
wdl  V.  Mernck,  60  Conn.,  272,  following  the 
rule  of  Keitey  v.  IkMmer,  16  Conn.,  811,  fully 
covers  this  point. 

Schwaab  scross^xamination  cannot  be  rested 
on  what  bad  occurred  on  thrtgoifreCTralnaHan 

Digilized  by 


1885. 


JOHNHON  V.  HlOOINS. 


181 


of  other  witne80es,aDd  much  less  lay  any  foim- 
dfttioQ  for  going  into  an  faiquiiy  as  to  what  oc- 
curred between  CytroD  and  the  witness.  Ed- 
KWfdv.  Wm-ner,  m  Conn.,  S17,  619. 

The  question  was  vicious  in  form,  Irrelevant 
nd  ininuterial.  An  officer  acts  at  hie  peril 
lAen  attaching  a  third  party's  property.  Drake, 
Attach.,  §  197;  Stiekney  v.  Davu,  16  Pick.,  19, 
21,28. 

An  officer  in  making  an  attadiment  has  no 
fi^  to  entire  possession  of  evm  the  at- 
tiebed  debtor^s  store;  ff  he  does,  he  becomes  a 
XKgoaaKxab initio.  PStUert<m-v.Maek,%h3ikea, 
415,  416;  Drake,  Attach.,  §  194. 

Nor  would  the  officer  have  any  right  to  use 
Johnson's  store  to  keep  the  attached  goods  of 
Qrtron  in.  WiUiana  v.  PaaM,  101  Mass., 
4W;  Davi*  V.  StoM,  130  Mass..  328. 281;  Arry 
T.  £5irr,  42  Vt.,  60,  54,  66. 

Tfane  in  an  issue  of  this  kind,  is  in  the  high- 
est degree  material.  On  this  question  of  poeses- 
sioQ  as  between  bona  fide  purchasers  and  attach- 
ing creditors  even  moments  are  to  be  counted. 
Taintor  v.  WiUiama,  7  Conn.,  271,  278;  HoUi*- 
ter  V.  Qoodale,  8  Conn. ,  883,  884, 5. 

The  legal  doctrine  is  firmly  establiabed.  that 
to  c(»utitate  an  attachment  <a  goods,  the  officer 
must  hare  the  actual  possession  and  custody. 
BalUd&rr.  Ooodale  (supra). 

An  officer  cannot  make  use  of  the  premises 
of  a  third  party  to  keep  attached  goods  in,  and 
when  he  attempts  to  do  it  without  permis- 
sion of  such  third  party  he  is  a  trespasser. 
Drake,  Attach.,  S  200;  WiUiamM  v.  PoweU  («u- 
fray,  Davi*  v.  Stone  {tupra);  Perry  v.  Carr, 
42Tt.,fiO,54, 55. 

When  8  landlord  grants  a  new  lease  to  a 
itruiger  with  the  assent  of  the  tenant  imder  an 
eiis^g  lease,  and  the  latter  gives  up  Iiis  own 
possession,  that  Is  a  surrender  by  operaUon  of 
law.  Wood,  Land  &  Ten.,  84«-7,  %  498,  and 
cases  there  cited;  Thomaty.  Cook,  3  Barn.  & 
Aid.,  119;  JehautoMY.  BttddteOotie,  4  B.  ft  C, 
923;  Bmith  T.  mver,  2  Barb..  180. 

liie  oidy  fact  In  the  case  on  which  the  de- 
fendant relies  in  support  of  this  claim  to  possee- 
noQ,  is  the  circumstance  that  the  goods  re- 
Budned  in  the  warehouse  where  they  were  kept 
hy  the  company.  If  such  a  claim  could  be  suc- 
cesrfollymade,  sales  of  business  establishments 
and  cbuiges  in  business  would  be  rendered 
difficult  and  dangerous.  Smith  t.  Skeary,  47 
Cnm.,  47.  56;  mmer  t.  VefeA,  47  Conn..  96, 
tAjEHUigan  v.  Lord,  61  Conn.,  663,  667. 

The  T^ht  that  Cjttoik  had  was  at  most  but  a 
mere  easement,  which  is  in  no  sense  a  possession 
wi  the  part  of  the  person  who  has  the  eojoy- 
■Doit  of  the  easement,  nor  does  it  in  any  way 
interfere  with  the  absolute  possesaton  of  the 
ownraof  theservirat  tenement.  Goddard,  Eas., 
p.  280;  BeXY.Joliffe.  3T.  R,96;  LycsM.  Lady 
JweHay,  1  Macq,.  806. 

At  most,  the  fact  of  Cytron  passing  and  re- 
passing through  the  front  store,  even  though 
SQch  passing  and  repassing  amounted  to  a  joint 
occupancy  of  the  front  store,  would  simply  be 
evidence  to  be  left  to  the  jury,  with  the  other 
facts  in  the  case,  as  to  who  was  actually  in 
POfiBesdtm,  as  was  properly  done  by  the  court 
,  below.  Potter  v.  lather,  24  Conn.,  661,  668-4; 
ftrfr»(^  v.  Wooding,  44  Conn.,  277,  286;  Bird 
y.  Andrem,  40  C<xui.,  642, 548. 

Nothing  abort  of  a  fraudulent  intermln- 
coira. 


gling  of  the  goods  of  the  plaintiff  with  those 
of  Cytron,  "and  with  the  intenticm  of  frustrat- 
ing the  attachment,"  could  justify  an  attach- 
ment of  the  plaintiff's  goods,  because  Intermln^ 
led  with  those  of  Cytton.  Treat  v.  Baii)er,  7 
Conn.,  274;  favorably  commented  upon  by  this 
court  in  C^pron  v.  P&rtefr.  48  Conn.,  888,  890. 

If  any  one  count  in  the  complaint  is  good,  a 
general  verdict  on  the  complaint  must  stand. 
SmtlAv.  Savskint,  6  Conn.,  444,  440. 

The  plftfatiff  was  entitled  to  a  general  verdict 
even  if  the  evidence  supported  but  one  count  of 
the  complaint.  Stanford  Bk.  v.  Ferrit,  17 
Conn.,  1WS9. 

The  court  below  was  not  obliged  to  require 
the  jury  to  declare  upon  what  count  or  counts 
they  formed  their  verdict,  or  in  any  way  pry 
into  the  Secrets  of  the  jury  room.  Bum^  t. 
Andrem,  89  Conn.,  6!^.  084-4. 

Stoddard*  J.,  deUveredthe  opinion  of  the 

court: 

A  plea  in  abatement  is  filed  in  this  court. 
The  finding  and  statement  of  rulings  In  the 
court  below  was  not  signed  by  the  Judge  imtil 
the  10th  day  of  April,  1886.  and  the  Judge  had 
previously  and  on  the  7th  day  of  March,  1885. 
resigned  his  office.  It  Is  now  contended  that 
the  act  of  signing  said  finding  and  statement 
upon  appeal  was  a  judicial  act,  and  must  have 
been  done  by  the  Judge  while  In  office. 

Upon  the  Slat  day  of  March,  1885,  a  statute 
law  took  effect,  which  fully  empowered  the 
Judge  to  make  and  sign  the  finding  and  state- 
ment after  ceasing  to  hold  office.  This  is  ad- 
mitted, but  it  is  said  that  the  Act  In  question  Is 
beyond  the  power  of  the  Legislature  and  is  un- 
constitutional. Even  if  it  be  admitted  that  the 
act  of  the  Judge  in  signing  the  finding  on 
appeal  Is  a  judicial  act  in  the  sense  clalmra  by 
the  plaintiff,  and  that  the  act  was  done  after 
he  had  ceased  to  be  such  Judge,  no  authority 
tias  been  brought  to  our  attexiuon  denying  the 
Legislature  the  power  Implied  In  the  law  in 
question.  Similar  legislation,  and  of  more  em- 
bracing scope,  has  for  many  years  been  opera- 
tive unchallenged,  in  reference  to  the  judicial 
power  of  justices  of  the  peace.  No  substantial 
reason  Is  given  why  the  legislative  power  is  in- 
competent to  authorize  judicial  officers,  after 
their  term  of  office,  to  complete  the  history  of 
trials  had.  and  to  nve  permanent  and  official 

Sower  to  facts  found  during  their  term  of  office, 
uch  acts  are  rather  cleric^  than  judicial. 
But  the  constitutional  term  of  office  of  the 
Judge  who  tried  this  case  below  extended  to 
June  80,  1866,  so  that  the  questioned  act  of  the 
Judge  was  done  during  bis  lawful  term  of  of- 
fice,and  the  Legislature  certainly  may  empower 
the  Judge  to  perform  the  acts  complained  of 
untH  the  expiration  of  his  term  of  office,  not 
withstanding  the  fact  that  the  Judge  has  sent 
his  resigtiation  to  the  Governor  of  the  State. 

The  signing  of  the  finding  aud  statement  in 
this  case,  is  so  far  from  being  an  illegal  act,that 
it  may  admit  of  serious  question  whether,  even 
without  the  enabling  legislation  passed  In  1885, 
the  judge  not  only  would  have  Uie  power,  but 
the  duty  may  be  imposed  upon  the  judge  bv 
the  law  as  it  now  stands,  to  complete  the  find- 
ing and  statement  upon  appetd  without  refer- 
ence to  his  term  of  office. 
By  the  Statute  «(ni^tiS?^,'^@e^)?5gt| 
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Laws  of  1882,  ch.  L.,  when  a  notice  of  appeal 
is  properly  made,  the  law  imperatively  com- 
mands the  judge,  under  certain  circumstances 
(and  the  case  in  question  presents  such  drcum- 
stajices),  to  make  such  finding  as  may  be  nec- 
essary to  properly  present  the  case  for  reviaioo 
upon  M)peal,  and  the  appeal  need  not  be  filed 
until  after  such  flhdin|!;  or  statement  is  made  by 
the  tudge  and  filed  with  the  clerk;  and  execu- 
tion  18  to  be  stayed  "until  the  expiration  of  the 
timehet^before  fixed  for  filing  the  wpeaL" 

Under  tiaa  law,  a  party  has  an  absolute,  un- 
qudified  right  to  take  an  appeal  upon  comp^y- 
mg  with  terms  of  the  statute,  irrespective 
of  any  act  on  the  imrt  of  the  judge,  and  the  ap- 
pealisperfectedwlthouthissanctioQ.  Formerly, 
and  under  the  practice  as  it  existed  before  the 
passage  of  this  Act,  it  was  otherwise,  and  no 
case  could,  by  motion  for  a  new  trial,  be  taken 
to  the  Supreme  Court  without  the  presiding 
judge's  allowance  of  the  motion.  Under  this 
lormer  practice,  it  was  ruled  that  with  no  stat- 
ute permitting  such  act,  the  judge  had  no  power 
to  allow  a  motion  for  a  new  tnal  after  his  res- 
ignation had  taken  effect.  In  other  words,  the 
court  ruled  that  the  law  had  provided  no  way 
by  which  a  party  could  go  to  the  Supreme 
Court  with  a  motion  for  a  new  trial,  except  such 
modon  was  alloTired  by  a  judge  while  in  office. 
The  law  does  not  require  such  sanction  by  the 
ju^e  to  give  the  Supreme  Court  jurisdiction. 

TliiB  requisite  statement  of  facts  proved  and 
of  rulings  made  upon  the  trial  in  the  court  be> 
low,  is  merely  clerical,  is  absolutely  imposed  by 
the  law  as  a  duty  upon  the  judge  trying  the 
case;  Is  demanded  by  the  rights  of  fitwants, 
and  is  essential  to  the  due  administration  of 

Sistice.  Unless  reqi^red  by  principle  orprece- 
ent,  courts  would  hesitate  to  rule  ihaX  a  person 
holding  the  office  of  ^udge  can,  by  resigning  his 
office,  defeat  the  plain  mandate  of  the  law,  the 
due  administration  of  justice,  and  deny  litigants 
appealing  to  the  law  their  undoubted  and  ma- 
terial riffhts.  Atallevents,  andnot  to  pursue 
this  subject  further,  we  are  all  of  opinlon'that 
the  Statute  of  1885,  before  referred  to,  fully 
warranted  the  act  of  the  Judge  in  sending  the 
cose  to  this  court. 

As  to  the  merits  of  the  cause:  it  appears  that 
the  defendant  is  a  deputy  sheriff,  who,  acting  by 
authority  of  a  lawful  writ  of  attachment  and  un- 
der directions  of  a  resident  attorney,  who,  as 
such  attorney,  was  acting  for  non-resident  par- 
ties, attached  certain  goods  in  a  store  as  the 
propertv  of  one  Otto  Cytron.  The  plaintiff 
claimed  title  to  the  goods  and  right  to  posses- 
sion of  the  store  through  a  claimed  sale  by  said 
Cytron  to  the  plaintiff.  The  defendant  denied 
the  sale,  attacked  the  good  faith  of  the  plaintiff 
and  Cytron,  and  insists  that  there  hud  not  been 
that  open,  visible,  manifest,  continued  and  ex- 
clusive change  of  possession  necessary  to  pro- 
tect the  property  from  attachment  by  the  cred- 
itors of  Cytron. 

In  the  original,  amended  and  supplemental 
complaints  on  three  counts,  each  complaining 
of  separate  and  distinct  wrongs,  the  first  and 
second  counts  are  for  acts  alleged  to  have  been 
done  willfully,  maliciously  and  without  color 
of  right.  The  third  count  alleges  simply  wrong- 
ful acts.  The  first  count  is  Tor  takmg  posses- 
sion of  the  goods,  and  thus  breaking  up  the 
plaintiff's  buSness;  the  second  count  is  for  tak- 


ing possession  of  the  store,  and  thereby  destroy- 
ing the  businese  of  the  plaintiff;  and  the  third 
count  is  for  keeping  possession  of  the  store  tot 
an  imlawful  period.  The  plaintiff  sought  pu- 
nitive damages  for  the  acts  claimed  to  have  been 
done  maliciously  and  unlawfully;  damages  for 
the  illegal  acts  of  the  defendant  as  deputy-sher- 
iff in  making  the  attachment;  and,  finally  .dam- 
ages for  taking  goods  of  the  plaintiff  In  a  lawful 
manner  for  the  debt  of  uiother. 

It  is  manifest,  under  these  circumstances  and 
claims,  that  it  was  important  for  tiie  defendant 
to  know  whether  any  possible  verdict  to  be 
rendered  against  him,  was  because  he  had  acted 
in  an  illegsl  manner  in  making  a  lawful  attach- 
ment, or,  whether  the  verdict  was  based  upon 
acts  done  with  personal  malice  and  unlavrf  ully ; 
or  whether  the  verdict  was  given  against  him 
simply  because  he  was  attaching,  under  orders 
of  the  attorney  for  the  plaintiffs  in  the  suit 
against  Cytron,  the  property  of  the  plaintiff 
for  the  debt  of  Cytron.  The  defendant's  right 
of  indemnity  might  depend  upon  the  ascer- 
tainment of  the  ba^s  of  the  verdict,  and  so 
counsel  for  the  defendant  requested  die  court 
"To  inquire  of  the  jury  upon  what  grounds 
their  verdict  was  based,  and  which  issues  were 
found  for  the  plfdotiff ,  and  the  amount  of  dam- 
ages upon  each;"  also,  to  direct  the  jury  to  ren- 
der their  verdict  upon  the  issues  framed  upon 
each  count  of  the  complaint.  Upon  the  plaint- 
iff's objection,  the  court  refused  so  to  inquire 
or  direct. 

It  is  the  practice,  if  the  right  of  the  parties 
so  demand,  to  direct  the  jury  to  find  upon  each 
separate  issue,  when  separate  and  fnd^)endettt 
claims  are  to  be  determined  by  distinct  issues 
and  when  separate  and  distinct  matters  of  sub- 
stantially different  character  and  nature  are  le- 
gated, and  to  be  determined  by  separate  issues, 
It  is  the  right  of  the  parties  to  have  the  verdict 
follow  and  answer  the  issues;  especially  so 
when  other  rhdits  and  obligaticnu  may  depend 
upon  the  venflct. 

In  Netcell  v.  Bobertt,  18  Conn.,  78,  the  court 
say:  "We  are  not  prepared  to  say  that  the  ver- 
dict in  this  case  founded  upon  this  charge 
would  not  do  entire  justice  to  the  parties  in  tne 
cause.  But  in  its  consequences  it  may  inju- 
riously affect  their  rights,  as  the  facts  found 
may  be  made  use  of  beyond  the  present  suit. 
The  parties  had  chosen  to  go  to  issue  upon  dis- 
tinct pleas,  alleging  dbtinct  facts,  althonf^h 
mostly  tending  to  one  point  Under  these  cir- 
cumstances they  had  a  right  to  an  expression  of 
opinion  from  the  triers  upon  each  of  these  dis- 
tinct points."  Judge  Loomis,  in  giving  the 
opinion  in  the  recent  case  of  Morri*  v.  Hy- 
drauiic  Oo.,  47  Conn.,  279,  stales  the  rule  as 
follows : ' '  When  there  are  several  counts  for  dis- 
tinct and  independent  causes  of  action,or  when 
there  is  no  evidence  at  all  am>licable  to  some 
of  the  counts,  it  would  doubtless  be  the  duty 
of  the  court  to  comply  with  such  a  request. 
And  the  practice  obtains  generally  in  this  State, 
rather  to  direct  the  jury  to  return  verdicts  upon 
each  of  several  distinct  counts  embracing  inde- 
pendent matters,  than  to  obtain  the  required 
mformation  by  inquiry  of  tiie  jury,  or  l^ 
framing  special  verdicts,  ^though  both  of  the 
two  laUer  modes  have  been  resorted  to. 

It  is  not  intended  to  hc^  that  in  all  cases 
when  claims  areKBtoted^^^^Jjg^^pf  TOdict 
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moat  soedty  the  particular  count  or  counts 
upoo  wnl6h  it  is  found.  A  general  verdict  will 
frequently  and,  perhaps,  ordinarily  ascertain 
and  fix  the  rights  and  obligations  of  litigants, 
and  when  this  is  manifest,  general  verdicts  are 
pn^ier.  The  rule  above  stated  has  always  ob- 
Uined  in  this  State,  and  since  the  enactment  of 
our  recent  practice  Act,  and  the  adoption  of 
the  method  of  pteadinr  therein  provided.  It  is 
BMre  important  and  m  counnance  with  the 
mint  of  that  Act,  that  this  rule  should  be  com- 
plied with  in  all  cases  when  the  rights  of.  the 
parties  demand  it.  There  la  error  m  this  par- 
titmlar. 

A  new  trial  must  be  advised,  also,  for  error 
in  the  charge  to  the  jury  in  at  least  two  particu- 
lars. In  the  first  place,  the  evidence  in  the  case 
and  the  claima  of  the  parties  called  for  a  full 
and  explicit  statement  to  the  Jury  of  the  law 
ia  relation  to  the  necessity  of  an  open,  visible 
and  apparent  change  of  possession.  This  was 
not  sufficiently  given;  nor  do  we  think  the 
charge  in  reladon  to  the  damages  can  be  justi- 
fied. There  are  some  rulings  upon  evidence 
wbldi  are  queationalde,  hut  mostly  of  an  ex- 
tnmelT  technical  diarscter.  It  is  nardly  pos- 
able  that  the  questions  made  In  the  trial  below 
will  be  ag^  made  upon  the  new  trial.  The 
trial  seems  to  have  proceeded  in  quite  an  ex- 
traordinary manner,  for  in  the  defendant's 
original  appeal  he  alleges  thirty-eight  reasons 
of  appeal,  and  then  supt^ements  his  original 
list  with  a  line  of  sixteen  more  reasons,  most 
of  them  technioal,  some  frivoknu  and  some 
weO  taiken.  The  case,  in  Itself,  Is  simple, 
mainly  of  fact;  involving  a  small  amount,  and 
yet,  owing  to  tiie  method  of  trial,  the  finding 
on  appeal  fills  ten  and  one  half  pages  of  printed 
matter,  exclusive  of  a  copy  ox  uie  diarge  to 
thejury. 

The  cafie  is  loaded  with  statements  that  might 
well  have  been  omitted,  and  evidently  both  the 
trial  court  and  this  court  have  been  compelled  to 
deal  with  a  mass  of  practically  irrelevant  mat- 
ter before  being  permitted  to  determine  the 
rights  of  ihe  parties.  There  is  no  new  or 
novd  principle  of  law  involved  In  the  questions 
raised,  except  in  reference  to  the  form  of  the 
verdict,  which  has  been  disposed  of,  and  as 
tttOT  all  ocmslBt  in  contests  wheUier  a  perfectly 
w^  settled  rule  of  law  was  or  was  not  prop- 
eriy  applied  to  the  facts,  evidence  and  claims 
<tf  tiie  parties,  they  do  not  require  comment. 

A  TtetB  tried  iaadvited. 

In  this  oi^nion  the  other  Judges  concurred. 


The  TOWN  OP  E8SBX 

V. 

Robert  £.  DAT,  Appt. 

1.  Where  the  a«ent  of  a  Town'gave  a  mem- 
omtdom  of  town  bonds  to  be  printed 
"which  called  for  ten-twenty  bonds 
only,"  omitting  by  wXmtm^  a  recital  of 

Non.— The  Illegal  Issne  of  muntolpal  bonds  wil- 
be  enjoined,  althonffta  other  bonds,  open  to  tbe 
aune  objeotton,  have  been  already  issued.  Tbe  bona 
jUf  purobaserB  of  prior  Issues  axe  not  thereby  pre}- 
nUoed.  See,  Whelm's  Ameal  (^).  1  Cent.  B.,  as. 
c(Hnr. 


ron  to  redeem  in  ten  jeare  {  and 
party  receiving  it  delivered  it  to 
the  printing  company  to  be  printed. 

and  the  bonds  were  printed  with  such 
omission  and  none  of  tlio»ir«nts  of  the 
Town  observed  the  mistake,  and  were 
ignorant  of  it  until  several  years  aiter 
the  bonds  were  negotiated,  the  ne^fU- 
gonee  of  the  Town  oetng  the  result  of 
a  careless  InadTortoney  of  its  agents, 
based  upon  an  honest  assumption  that 
all  was  right,  was,  therefore,  not  buc 
neg^Iirence  as  would  prevent  the  Town 
from  obtaining  equitable  relief  in  a 
suit  against  &oonafide  holder  having 
notice  of  the  mistake  in  the  bonds. 

2.  Even  assuming  that  such  an  error 
could  not  bo  owed  in  oases  where  hold- 
ers for  value  had  no  notice  of  the  mla- 
take*  yet  after  the  Town  had  voted 
to  call  in  all  the  bonds  at  the  end  of  ten 
years,  and  had  ^veii  notice  hy  publi- 
cation, that  they  woold  then  be  paid, 
and^that  interest  on  them  would  cease 
from  that  time,  the  del»,  in  the  cir^ 
oumstanoes,  was  not  iktal  to  plaintiff's 
^rht  to  equitable  relief! 

8.  where  the  defendant,  at  the  time  of  his 
purchase  of  the  bonds,  had  fiiU  knowl- 
edge of  the  vote  of  the  Town  in  relation 
to  the  issue  and  that  the  Town  had 
called  them  in,  for  payment,  it  is  suffi- 
cient Information  for  the  law  to  im- 
pute to  him  knowledge  that  the  bonds 
were  Inraed  mistake*  as  twenty  year 
bonds,  instead  of  ten-twenty  bonds. 

4.  There  is  nothing  in  the  nature  of  the 
mistake,  or  in  the  relation  of  the  par- 
ties to  it,  which  should  lead  a  court  of 
equity  to  refuse  the  relief  sought. 

5.  Where  the  Town,  at  a  Ifwal  meeting 
voted  to  call  in  the  bonos,  If  deemed 
advisable,  authorised  the  selectmen  of 
the  Town  to  do  so,  leaving  it  to  their 
dlsdretion*  this  did  not  in  itself  con- 
stitute a  oaUinfl*  in  of  the  bonds;  but 
the  subsequent  action  of  the  Town,  in 
giving  notice  by  publication  that  said 
bonds  would  be  paid  at  the  office  of  the 
treasurer,  on  a  certain  date,  and  that 
Interest  upon  them  would  cease  from 
that  date,  it  may  be  assumed  that  this 
notice  was  signed  by  the  selectmen  and 
was,  therefore,  their  action  under  tlio 
vote  authoriung  them  to  call  in  the 
bonds, 

6.  The  correction  of  the  mistake  in  tbe 
decree^  was  merely  to  make  the  bonds 
ten-twenty  bonds,  as  the  Town  had  in- 
tended they  should  be,  and  the  mere 
omission  in  the  decree  to  fix  the  time 
when  the  correction  should  operate, 
whether  from  date  of  the  bonds,  com- 
mencement of  suit,  or  date  of  the  decree, 
could  not  prejudice  the  rights  of  the 
bondholder  and  tm  Immatanal. 

7.  After  the  ten  yews  had  expired  from 
issue  of  the  bonds,  and  notice  given 
calling  them  in,  the  Town  ceased  to  be 
liable  on  coupons  thereafter  maturing. 

Park,  Ch.  J. ,  and  Carpenter,  J. ,  delivered  dis- 
sentlngophdons.  „,,,e.byGoOglf 
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"I?  QUITT  to  correct  town  bonds,  by  inserting 
lU  an  option  toredeem,  omitted  thowfrom 
mistake. 

The  facts  are  stated  in  the  opinioDS. 

Mr.  Qeorge  G.  SUl.  for  appellant: 

The  Town  never  voted  to  issue  ten-twen^ 
bonds.  On  Jan.  12, 1870,  a  committee  was 
appointed  to  propose  a  proper  plan  for  issuing 
bonds  t(\pay  for  its  stoc^.  The  committee  made 
a  report  ana  presented  a  resolution  which  says 
□oUiing  about  the  form  of  the  bonds  or  time  of 
payment.  This  report  was  received  and,  after 
being  amended,  the  resolution  was  passed.  The 
Town  did  not  so  understand  the  report,  for  it 
pauedaresolidion  after  making  aproper  amend- 
ment. DflL  Mun.  Corp.,  §  a©;  JDu^  v.  In- 
hab.  ofWetU>n,  1  Met.,  477. 

Though  a  court  of  equity  will  relieve  against 
a  mi^we,  it  will  not  assist  a  man  whose  con- 
dition is  attributable  only  to  that  want  of  due 
diligence  which  may  fairly  be  expected  from  a 
reasonable  person,  /ecrwwv.  tr«(6urm,  85  Ga. , 
108;  Eerr,  Fraud,  407,  405,  and  cases  in  wOe 
2.  and  *J9nwn  v.  Fagan,  71  Mo. ,  668;  Witthaus 
V.  achack,  67  How.  Pr..  810. 

The  legal  effect  of  recitals  in  town  bonds  is 
stated  ml  Edw.  Bills^S  876;  Meruisha  v.  Haz- 
ard, 103 U.  8.,  81  (XXVI.,  Law.  ed..  83);  Aju 
thonyy.  Countif  of  Jasper. 101  U.  S.,  698  (XXV., 
Law.  ed.,  1006).  Under  these  decisions  the 
bondhoUiera  were  under  no  oUigation  to  inquire 
ontdde  of  the  bond  itself. 

Mutuality  of  mistake  is  the  sole  ground  of 
equitable  jurisdiction.  3  Swift,  96;  Erainerd  v. 
Arnold,  37  Conn.,  617;  ThtmptonviOe  S.  Oo.  v. 
O»good,  26  Conn.,  16. 

A  written  instrument  will  be  reformed  for  a 
mistake,  only  so  as  to  give  effect  to  a  previous 
binding  contract  of  the  parties.  Petaeh  v.  Ham- 

SUstake  must  be  material  and  the  determin- 
ing ground  of  the  transaction,  that  is,  the  point 
muomceived,  must  be  the  cause  of  the  agree- 
ment. Segurv.  Tingley,  11  Conn.,  148;  Kerr, 
Fraud,  4(^10  and  note. 

And  the  party  asking  relief  must  make  his 
complaint  with  reasonable  diligence.  Sable  v. 
MaUmey,  48  Wis.,  881;  Willard,  Eq.,  69. 

To  entitle  a  party  to  relief  the  fact  must  not 
only  be  material,  but  must  be  such  that  plaint- 
iff could  not,  with  reasonable  diligence,  have 
obtained  knowledge  of  the  fact.  Wiltard,  Eq., 
70;  Kerr,  Fraud,  485,  and  noU  on  486. 

Suppose  Tiffany  knew  just  what  the  vote  of 
the  Town  disclosed.  The  means  of  information 
were  equally  open  to  both  parties,  Willard, 
71;  Lamiw  V.  Organ,  2  Wheat.  (15  U.  S.),  1 
195. 

Bonds  payable  to  bearer  and  put  into  the 
market  for  sale,  are  not  choses  in  action,  but 
rather  mere  chattels,  and  there  came  into  exist- 
ence a  vendor  and  vendee  of  these  chattels  be- 
tween the  Town  and  Tiffany,  with  all  the 
rights  and  duties  sprinring  from  that  relation. 
Griffith  V.  Burden.,  86  Iowa,  188:  Lexington  v. 
Butler,  14  WalL.  38S  (81  U.  S..  XX.  Law.  ed., 
.809). 

The  Town  is  estopped  by  the  recitals  in  the 
bonds.  This  is  no  longer  an  open  question, 
Bigelow,  Estop.,  8ded.,  469;  ColoTna  v.  Eave*, 
981J.  S.,484  CtXin.  Law.,  ed.,  579);  Orleam 
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V.  J^fl«,  9eU.  B.,676(XXV.  Law.  ed.,  404), 
au.]>a-vttor*v.Qalbraith,WV.  S.,214(XXV., 
Law.  ed.,  410);  Supervieora  v.  InAab.  of  Imbo- 
dm,  12  Reporter,  467. 

The  usual  test  of  good  faith  is  that  the  par- 
ty  pays  value  for  the  negotiable  instnunenta 
or  that  he  took  them  without  notice  of  the  facta 
and  circumstances  going  to  impeach  their  va- 
lidity, or  diminish  the  amount  recoverable 
thereon.  1  Edw.  Bills,  §g  517,  618. 

Swan  put  bis  confldence  in  the  right  plaoa 
and  bought  the  bonds  for  what  they  appeared 
to  be.  Menasha  v.  Eaeard  (rapra);  Anmonff  v. 
County  of  Jasper  {mpra);  3  Edw.  Bills,  § 
898. 

Conceding,  for  the  ai^ument,  that  the  Town 
had  an  equitable  right  to  correct  the  mistake 
while  the  bonds  are  aeld  by  Tiffany,  has  it  also 
the  right  after  thcQT  have  gtme  Into  ownendup 
of  Mr.  Swan  or  this  defoidant?  See,  Edw. 
Bills,  g  21. 

The  law  requires  that  notice  of  town  meeting 
shall  be  given  at  least  five  day8,inclusive,  before, 
the  meetmg  is  held.    Stat, ,  p.  88. 

This  notice  was  February  8,  and  meeting 
held  February  7.  A  vote  passed  at  such  a 
meeting  was  oeF  no  effect,  the  me^g  being  il- 
legal and  its  acts  void.  Hayden  v.  Nogea^  5 
Conn.,  391;  BroM^  Tr.  Cb.v.  Bebran,  not  yet 
reported. 

This  court  in  its  discretion,  can  take  notice, 
of  this  error,  although  not  assigned,  throu^ 
the  mistake  of  defeooant's  counsel  in  failii^  to 
observe  the  exact  date  of  the  notioe,  ana  ra- 
verse  the  judgment  below  for  such  trntt.  8tur- 
detaTit  V,  Stanton,  47  Conn.,  579. 

Mr.  M.  E.  Culver,  for  appellee. 

Looaais,  J.,  delivered  the  opinion  of  the 
court; 

It  is  not  necessary  for  us  to  consider  in  this 
case  whether  the  bonds  tesned  by  the  Town  are 
to  be  regarded  as  negotiable  and,  therefore,  jm- 
tected  in  the  hianda  (rf  a  fcmajide  holder  against 
the  correction  which  4he  plaintiffs  se^  to  pro- 
cure. We  may  assume,  for  the  purposes  of  this 
case,  that,  in  the  absence  of  notice  on  the  part 
of  the  defendant  of  the  error  claimed  by  the 
plaintiffs  to  have  intervened  in  the  printing  at 
the  bonds,  the  corrections  could  not  be 
made. 

Starting  with  this  assumption,  the  queetkms 

which  present  themselves  for  considerati(m  are 
the  following: 

1.  Have  the  plaintiffs,  through  their  agents, 
been  guilty  of  such  negli^nce,  either  in  the 
original  execution  and  issumg  of  Uie  bonds  or 
in  the  seeking  of  a  correction  of  the  error  when 
discovered,  as  precludes  them  from  the  equita- 
ble relief  which  tLey  seek? 

3,  Did  the  first  purchaser  of  the  bonds,  and, 
afterwards,  the  purchaser  from  him,  and,  fin- 
ally the  defendant  at  the  time  of  his  purchase, 
have  such  knowledge  of  the  error  in  die  bonds, 
either  actual  or  to  be  imputed,  as  givea  the 
plaintiffs  a  right,  as  against  them,  to  the  equi- 
table relief  which  they  seek? 

8.  Was  the  error  one  of  such  a  character  that 
it  can  be  corrected  by  a  court  of  equity? 

4.  Supposiujg  the  plaintiffs  not  to  be  pre- 
cluded by  their  own  negligence  from  the  re- 
lief sought,  and  the  defendant  not  to  be  pro- 
tected by  want  of  notice,  has  the  Town  so  far 
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ezodsed  its  claiaied  ri^t  of  option  to  call  in 
the  bcMida  at  the  end  oi  tea  yean,  as  to  atand  in 
a  poddon  to  assert  the  equitable  rights  which 

it  cluniB? 

These  are  the  principal  queetiongiuthe  case, 
each  covering  some  muior  questions  that  do  not 
Deed  to  be  stated  separat^y;  besides  vhicb, 
there  are  some  cniestionB  made  with  rerard  to 
Uk  decree  whi^  lie  wholly  outside  these; 
nbii^pal  ones,  and  which,  uou^  not  of  great 
importance,  will  need  some  notice: 

Fint.  Have  the  plaintiffs  been  guilty  of  a 
fatal  D^lixence?  They  had  made  a  reasonable 
piorision  for  the  prinUng  of  the  bonds  and  for 
the  printing  of  them  as  ten-twenty  bonds.  It 
is  found  that  the  town  agoit  gave  to  Mr.  Walk- 
ley,  who  procured  the  printing  of  the  bonds 
(oral!  tbe  towns,  a  written  memorandum  of 
the  IxudB  to  be  printed  for  the  plaintiffs  "  which 
caOed  for  tenr-twenty  bonds  only,"  and  that 
Mr.  Waikley  delivered  this  memorandum  to 
the  printing  company.  The  plaintiffs  so  far, 
therefore,  had  used  reasonable  care.  It  is  only 
in  the  execution  and  issuing  of  tbe  bonds  that 
the  D^Ugnice  exteta.  It  is  found  that  none  of 
die  agents  of  the  town  who  subscribed  the 
bonds,  namely:  the  first  selectman,  the  treas- 
Dier,  and  the  special  agent,  observed  the  mis- 
take, and  that  they  were,  in  fact,  all  ignorant  of 
it  until  sevCTal  years  later,  when  the  Chelsea 
Sarinn  Bank  called  their  attention  to  it.  It  is 
qieciwy  found  that  the  treasurer,  who  was 
enarged  more  especially  with  the  duty  of  vigi- 
lance in  eve^tbu^  aflectingthe  finances  of  we 
Town,  signed  the  bonds  without  nading  them, 
nppodng  that  they  were  payable  at  the  option 
of  tbe  town  in  ten  years,  and  it  may  be  assumed 
that  none  of  the  signers  read  them  or  read  them 
with  proper  attention. 

There  is  here,  unquestionably,  a  reprehenai- 
lile  carelesmeas;  a  lack  of  Intelugent  attention 
to  the  matter,  that  must  be  xegaroBd  as  not  only 
unreasonable  but  culpable.  We  have  no  dis- 
position to  defend,  or  even  toexcuse,  such  eon- 
duct.  The  question,  however,  as  we  conceive, 
IB  not  so  much  wheUier  a  culpable  negligence 
extsied,  as  it  is  whethersuch  negligence  sfiould 
operate  to  bar  theplaintiffs  from  relief  against 
this  defendant  This  negligence  is  not  oi  that 
olraneBt  Und  which  the  courts  Bometimes 
characterfee  as  the  equivalent  of  fraud.  It  was 
not  recklessneas;  it  was  mere  want  of  care. 
There  was  no  indifference  to  the  effect;  it  was 
simply  an  honest  assumption  that  all  was  right. 
It  is  to  be  classed  only  with  those  incautious 
■ad  unbttsbiess  like  acts,  which  are  constantiy 
IMenting  themselves  and  would  not  have  been 
noticed  but  for  some  mischief  that  they  have 
*Tougbt.  Thus  a  man  carelessly  signs  a  note 
iot  $1,000  which  he  supposed  to  be  for  $100. 
Throt^^h  a  mistake  of  the  scrivener  it  is  thus 
written,  when  he  had  directed  that  it  be  writ- 
ten a  hundred  and  he  signs  it  without  reading 
it.  This  is  certainly  gross  carelessness;  but 
■hould  it  debar  him  from  all  remedy  against  a 
pv^  who  recdves  the  note  knowing  of  the 
■iiiBteke?  Would  not  a  court  of  eqirity  enjoin 
the  holder,  who  took  it  with  full  knowledge 
iu  collection?  Would  it  be  good  in  his 
hands  in  any  court  admitting  of  equitable  de- 
fenses, for  more  than  $100?  We  think,  there- 
ion,  that  the  n^ligence  of  the  plaintiffs  in  the 
executktn  and  inofag  ot  the  bonds,  was  not  of 
com. 


such  a  character  as  to  preclude  all  equitable  re- 
lief against  the  present  defendant. 

But  it  is  claimed  Irf  the  defendant  that,  if 
this  be  so,  yet  the  phuntiffs  have  been  guilty 
of  such  negligence  in  the  assertion  of  theu: 
equitable  rights  as  to  preclude  them  from  relief. 
It  is  a  welTsettled  rule  that  a  party  who  dis- 
covers some  fact  ujainst  which  he  needs  equi- 
table protection,  like  an  error  In  a  deed,  or  a 
judgment  rendered  against  him  wlUiout  notice, 
must  use  diligence  m  seeking  equitable  aid. 
But  this  is  required  for  the  purpose,  mainly, 
of  protecting  other  persons  against  loss  by  rea- 
son of  the  unasserted  right.  If  the  records  show 
a  tide  in  a  third  person,  that  third  person,  even 
after  notice,  may  convey  to  an  innocent  pur- 
chaser. In  all  these  cases  delay  is  likely  to  add 
to  the  complication  and  make  the  equitable  ad- 
justment of  rights  more  difficult. 

In  the  present  case  the  plaintiffs,  with  every 
day's  delay,  ran  the  risk  of  a  transfer  of  the 
bonds  by  the  parties  who  held  them  as  6ona 
Jide  purchasers.  This  was,  however,  their  risk 
and  not  that  of  the  pubUc;  certainly  not  upon 
our  assumption  that  the  enor  could  not  be  cor- 
rected against  a  holder  who  had  no  notice  of 
the  misteke.  In  this  case,  the  d^endant  pur- 
chased the  bonds  in  question,  not  only  of  a 
holder  who  had  notice  of  the  mistake,  but  with 

Eersonal  knowledge  of  it,  and  after  the  Town 
ad  voted  to  call  in  all  the  bonds  at  the  end  of 
the  ten  years,  and  had  given  notice  by  publica- 
tion in  various  newffitapers,  that  uie  bonds 
would  be  then  paid,  and  that  interest  tqpon  them 
would  cease  m>m  that  time.  Whatever  delay 
the  plaintiffs  made  after  that  time,  could  not, 
therefore,  injuriously  affect  the  defendant. 
They,  of  course,  ran  tbe  risk  of  a  sale  by  him 
of  the  bonds  to  an  innocent  purchaser,  but  that 
was  wholly  their  risk;  it  involved  no  risk  to 
him.  The  public  notice  given  by  the  plaint- 
iffs of  tbe  payment  of  the  bon&  at  the  end 
of  ten  years,  was  givra  on  the  25th  of  Veb- 
ruary,  1880.  The  ten  years  expired  April 
1, 18B0.  The  defendant  purchased  the  bonds 
m  question  on  the  30th  of  April,  1880.  The 
present  suit  was  brought  in  May,  1883,  two 
years  later.  We  cannot  say  that  the  delay 
was,  in  the  drcumstanoes,  fatal  to  the  pkunt- 
iff  b'  ri^t  to  equitable  relief.  It  was  not,  we 
think,  unreasonable  for  the  plaintiffs  to  ex- 
pect that,  after  the  notice  given,  the  holders  of 
the  bonds  would  accept  payment  without  con- 
testing the  matter,  and  that  the^  should  have 
been  conflrmed  in  that  expectation  and  so  the 
more  inclined  to  save  the  expense  of  a  lawsuit, 
by  the  fact  that  forty-two  out  of  tbe  forty -eight 
bonds  were  thus  brought  in  and  canceled. 

Second.  Did  the  first  purchaser  of  the  bonds 
in  question,  and,  afterwards,  the  purchaser 
from  him,  and,  finally,  the  defendant  at  the 
time  of  his  purchase,  have  such  knowledge  of 
the  mistake,  either  actual  or  to  be  imputed,  as 
gives  the  plaintiffs  a  right,  as  against  them,  to 
the  equitable  relief  which  they  seek? 

Tbe  finding  upon  tiiis  point  is  as  follows: 
"  Before  Tiffany  (the  first  purchaser)  purchased 
the  bcmds,  the  then  town  treasurer,  E.  W.  Red- 
field,  told  him  that  the  bonds  were  ten-twenty 
bonds,  and  at  the  option  of  the  Town  cotild  l>e 
called  in  and  paid  at  the  expiration  of  ten  years 
from  theur  date,  and  tiiat  such  was  the  vote  of 
the  Town  authorizing  the  issue  of  I 
Digitized  by 
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Before  Swan  (the  second  purchaser)  bought  the 
bonds  of  Tiffany,  he  called  upon  the  then  tovn 
treasurer  in  relation  to  them  and  to  know  what 
the  action  of  the  Town  would  be,  and  the  treas- 
urer told  him  what  the  vote  of  the  Town  was  in 
authorizing  the  issue  of  the  bonds  and  that  the 
Town  womd  call  them  in  at  the  expiration  of 
ten  years  from  their  date  and  pay  them  up,  and 
t^t  the  Town  had  already  called  tiiem  in,  but 
by  mistake  they  bad  been  called  in  a  year  too 
soon.  S^ran  sold  the  bonds  to  the  defendant, 
April  30,  1880.  The  defendant,  at  the  time  of 
the  purchase,  had  full  knowledge  of  the  vote 
of  ^e  Town  in  relation  to  the  issue  of  the 
bonds,  and  that  the  Town  had  called  them  in 
for  paj^ent." 

It  is  difficult  to  see  how  this  information  can 
be  regarded  as  anytfaios  less  than  information 
of  the  fact  of  the  mistake.  A  knowledge  of  the 
vote  of  the  Town  necessarily  involved  a  knowl- 
edge that  the  bonds  were  not  drawn  in  accord- 
ance with  the  vote.  It  Is,  of  course,  barely  pos- 
sible that  the  defendant  may  have  supposed 
that  the  Town  relied  upon  its  vote  as  giving  it 
the  power  to  call  in  the  bonds  in  ten  years, 
without  any  provfaion  to  that  effect  m  the 
bonds,  thus  making  their  mistake  one,  not  of 
fact,  but  as  to  the  legal  effect  of  their  action. 
This,  however,  seems  to  us  a  forced  and  un- 
natural construction.  We  think  the  only  rea- 
sonable view  of  tbe  matter  is,  that  the  defend- 
ant knew  or  had  such  information  that  the  law 
would  impute  to  him  knowledge  that  the  bonds 
were  by  mistake  issued  as  twenty  year  bonds 
Instead  of  ten-twenty  bonds. 

Third.  Was  the  mistake  one  of  such  a  char- 
acter ttiat  it  can  be  corrected  by  a  court  of 
equity?  It  is  claimed  by  the  counsel  for  the 
-defendant  that  the  mistake,  in  such  a  case, 
must  be  mutual  and  the  cause  of  the  a^ee- 
ment;  and  numerous  audiorities  are  dted  In 
support  of  the  proposition. 

Iliis  rule,  within  the  limits  of  its  proper  ap- 

EUcation,  is  foimded  in  reason.  If  a  contract 
I  corrected  by  a  court  of  chancery  to  make  it 
conform  to  the  intention  of  one  of  the  parties, 
it  is,  of  course,  forcing  a  contract  upon  theoth- 
«r  party  which  be  never  intended  to  make,  un~ 
less  his  own  intent  concurred  with  that  of  the 
other  party.  But  this  case  Is  not  of  that  char- 
acter nor  govenied  by  that  rule. 

A  grantor,  by  mistake,  embraces  in  his  deed 
a  parcel  of  land  that  neither  party  intended  to 
have  conveyed.  The  grantee  sees  bis  mistake 
but  does  not  call  the  attention  of  the  grantor  to 
it.  and,  afterwards,  claims  the  parcel  thxsB  ac- 
cidentally conveyed;  or  a  person  offers  a  re- 
ward of  $100  for  the  detection  and  arrest  of  a 
burglar,  but  mistake  and  without  his  notice, 
it  Is  printed  $1,000.  A  man  who  knows  of  the 
mistake,  arrests  the  burglar  and  claims  the 
$  1 ,000.  Id  each  of  these  cases  the  error  is  not 
mutual,  but  wholly  on  the  one  side.  What  is 
there  on  the  other?  Not  mistake  but  fraud. 
That  fraud  can  never  stand  for  a  moment  in  a 
court  of  equity.  But  suppose  the  catw  to  be 
one  where,  instead  of  a(^ua]  fraud,  there  is 
merely  such  knowledge,  actual  or  imputed  by 
the  law,  as  makes  it  Inequitable  for  the  pur- 
chaser to  retain  his  advantage.  The  court  will 
deal  as  summarily  with  that  inequitable  posi- 
tion of  the  pai^,  as  in  the  other  case  with  his 
fraud. 
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Eerr,  in  his  work  on  Fraud  and  Mistakes,  p. 
409,  after  making  of  the  general  mletlut  mis- 
takes must  oe  mutual,  says:   "  The  mistake  of 

one  party  only  is  attended  bv  different  conse- 
quences, according  as  the  other  party  is  or  is 
not  cognizant  of  the  mistake.  *  •  *  An 
^reement  cannot  be  affected  by  the  mistake  of 
either  party  in  expressing  hu  intention,  of 
which  the  other  party  has  no  knowledge;" 
Again,  he  says,  on  the  same  page:  '*  A  man 
cannot  have  relief  on  the  ground  of  mistake, 
unless  the  party  benefited  by  the  mistake  is 
disentitled  m  equity  and  conscience  from  re- 
taining the  advantage  which  he  has  acquired." 
Numerous  authorities  are  cited  in  support  erf 
this  proposition  which  we  will  not  take  time  to 
consider. 

It  is,  however,  claimed,  au  the  part  of  the 
defendant,  that  themistakemusthave  been  one 
that  induced  the  contract  on  the  part  of  Uie 
purchaser;  that  is  to  say,  that  the  purchaser 
must  have  taken  the  bonds  for  the  very  reason 
that  they  were  twenty  year  bonds  and  not  ten- 
twenty  ones.  But  it  is  obvious  that  the  hard- 
ship attending  the  correction  of  a  contract,  is 
all  the  greater  when  the  other  party  accepted 
the  contract  for  the  reason  that  he  supposed 
himself  to  be  acquiring  what  the  correction  of 
it  deprives  him  of.  But,  supposing  the  pur- 
chasers of  the  bonds  in  question  nad  taken 
them  in  entire  indifference  as  to  whether  they 
were  twenty  year  or  ten-twenty  bonds,  and  that 
the  defendant  was  now  end^voring  to  assert 
rights  under  them  to  which  he  had  before  be<m 
Inaifl^trait,  wonldtberebenoremedyin  equity! 
Can  it  be  claimed  for  a  moment  tiiat  equity, 
which  deals  with  substance,  and  not  mere  form, 
which  api^ies  reason  and  not  mere  arbitrary 
rules,  would  see  no  substantial  difference  be- 
tween the  case  of  a  party  who,  when  he  ac- 
cepted the  contract,  was  indifferent  with  r^ard 
to  a  known  mistake,  and  one  who,  at  flnt  in- 
different, was  now  trying  to  take  an  unjust  ad- 
vantage of  the  mistake? 

We  conclude,  therefore,  that  there  was  noth- 
ing in  the  nature  of  the  mistake  or  in  the  rela- 
tion of  the  parties  to  it,  that  should  lead  a  court 
of  equity  to  refuse  the  relief  sought. 

Fcnirth.  Has  the  Town  so  far  exercised  its 
clafaned  right  of  option  to  call  in  the  bonds  at 
the  end  of  ten  years,  as  to  stand  in  a  porition  to 
assert  the  equitable  rights  whidi  it  datmsf 

It  appears  by  the  finding,  that  the  Town,  at 
a  legal  meeting  held  on  the  7th  day  of  October, 
1878,  voted  "To  authorize  the  selectmen  of  the 
Town  (if  deemed  sdvisable)to  call  in  the  bonds." 
etc.  This  vote  left  it  to  the  discredon  of  the 
selectmen  and  did  not,  in  itself,  constitute  a 
catling  in  of  the  bonds.  Nothing  was  done 
during  the  ensuing  year  under  the  vote,  as  it 
was  discovered  that  the  bonds  could  not  be 
called  in  until  a  year  later. 

Another  town  meeting  was  called  on  the  8d 
and  held  on  the  7th  of  f%bruary,  1880,  at  which 
^e  selectmen  were  instructed  to  cidl  in  the 
bonds.  This  action  of  the  Town  covered  the 
whole  ground  and,  if  legal,  would  have  consti- 
tuted, m  the  fullest  manner,  a  calling  in  of  the 
bonds.  It  was  not,  however,  a  Iwal  meeting, 
having  been  called  on  the  8d  of  February  and 
held  00  the  7th,  not  leaving  the  time  required 
bv  law  between  the  warning  and  the  holding 
01  the  meeting.  Bropt^M^xijadas.^.  Mebren, 
Digitized  by  vjOOV 


188S. 


Town  op  Essex  v.  Day. 


1»7 


41  CoDZL ,  32.  This  point  does  not  seem  to  hare 
been  made  in  the  court  below  and  we  do  not 
fed  bound  to  couaider  it  for  the  sake  of  revera- 
it. 


re  will,  howeva,  in  view  at  this  Illegality, 
I17  this  meetine  out  of  the  case.  If  this  is  done, 
we  are  compiled  to  fall  back  on  that'of  the 
year  before.  That,  it  will  be  seen,  referred  the 
matter  of  the  cfdling  in  of  the  bonds  to  the  se- 
lectmen. The  vote  did  not  limit  itself  in  the 
matter  of  time,  or  require  the  exercise  of  tfacnr 
disoetion  hj  the  selectmen  within  any  limited 
period.  Tlie  action  of  (he  selectmen  one  year 
ma  was,  of  coarse,  authorized  by  it.  Now, 
we  do  not|flnd  the  action  of  the  aelectmoi 
staled  in  express  terms  in  the  finding,  but  it  is 
found  that  "  The  Town,  on  the  25th  of  Febru- 
iry,  1880,  gave  notice  by  publication  in  va- 
rious newspapers,  that  said  bonds  would  be  paid 
at  the  office  of  tlw  treasurer  on  the  1st  (tf  April, 
1880,  and  that  interest  upon  them  would  cease 
after  fiMt  time."  The  Town,  except  in  its  as- 
semUed  action  in  town  meeting,  acts  through 
its  sdectmen,  and  it  may  be  taken  for  granted 
that  this  notice  was  signed  by  the  selectmen  and 
was,  therefore,  their  action  imder  the  vote  au- 
thorizing them  to  call  in  the  bonds.  Thus  the 
bcmds  were  called  in  by  the  selectmen,  under 
totboriQr  of  the  vote  oS  the  year  before,  their 
tctkm  losing  none  of  its  vMidi^  or  effect  by 
reason  of  its  being  taken  under  the  vote  of  the 
later  meeting,  then  supposed  to  be  legal,  but 
since  discovered  not  to  luve  been  so. 

It  may,  pertiaps,  be  said  that  if  the  selectmen 
acted  In  the  belief  that  the  vote  of  February, 
1860,  was  a  legal  one  and,  therefore,  acted  under 
it.  they  were  merely  ob^ng  a  positive  order  of 
the  Town  and  not  exercising  their  judgment  on 
the  question  whether  the  calling  in  of  the  bonds 
WIS  advisable.  But  the  selectmen  having,  in 
fact,  called  in  the  bonds,  and  having  clearly 
the  power  to  do  so,  the  question  how  far  they 
acted  according  to  their  best  judgment  is  one 
that  cannot  be  made  by  an  outeider  like  the  de- 
fendant If  we  look  at  the  facts  that  H>pear, 
it  is  hardly  possible  to  escape  the  concluaf  on  that 
the  selectmen  concurred  in  the  prevailing  opin- 
ion of  the  people  of  the  Town  that  it  was  best 
to  call  In  the  bonds.  But,  without  assuming 
this,  it  is  sufficient  that  the  selectmen  acted  with 
fall  power,  and  that  no  fact  is  found  which 
tmds  in  any  manner,  to  show  that  they  did  not 
act  according  to  their  best  judgment  and  pre- 
dsdy  as  tbqr  would  have  acted  If  tike  vote  of 
October,  1978,  was  the  only  one  under  which 
tber  attempted  to  act. 

This,  we  tielieve,  disposes  of  the  principal 
qoestions  in  the  case.  Certain  other  question, 
tre  made  as  to  ttie  correctness  of  the  decrees 
eren  if  the  plaintiffs  were  entitled  to  relief. 

It  Is  said  that  the  deraee  does  not  fix  the  time 
when  the  oon«ction  of  the  mistake  is  to  oper- 
ate, whether  from  the  date  of  the  bonds,  the 
commencement  of  the  suit,  or  the  date  of  the 
decree.  But  it  is  clear  that  the  correction  of  the 
mistake  is  merely  to  make  the  bonds  ten-twen- 
tv  bonds,  just  as  if  th^  had  been  so  printed  at 
UK  outset.  No  particular  time  needed  to  be 
named.  The  bonds  simply  became  changed 
from  what,  by  the  mistake,  Oiey  are.  Into  what 
the  Town  intoided  that  tiiey  should  be;  and  the 
rightaof  the  defendant  are  just  what  they  would 
havebeenif  tbetxMidshadbeenmaderight  atflrst. 
con. 


It  is  further  claimed  that  the  decree  is  emme- 
ous  in  not  making  any  disposition  of  the  de- 
fendant's counterclaim.  This  counterclaim 
was  for  the  recovery  of  the  amount  of  the  sev- 
eral coupons  that  had  matured  since  April  1, 
1880.  But  if  the  bonds  are  corrected  so  as  to 
be  ten-twenty  bonds,  then  cleuiyUie  defendant 
had  no  right  to  collect  the  coupons  maturity 
after  the  ten  years  bad  expired  and  the  bon& 
had  been  called  in. 

The  further  claim,  that  the  decree  Is  errone- 
ous In  not  fixing  the  date  when  the  Town  was 
or  should  be  excused  fnnn  paying  its  coupons, 
is  answered  bj  what  we  have  last  said.  The 
bood»  becommg  ten-twenty  bonds,  the  time 
when  the  Town  ceases  to  be  liable  on  Its  remain- 
ing coupons,  is  when  the  ten  years  hare  expired 
and  the  Town  has  called  In  the  bonds. 

We  ought,  perhaps,  to  notice  a  consideration 
bearing  upon  the  general  question  of  the  pont- 
iffs* equity,  which  is  urgeu  by  the  defendant's 
counsel.  They  say  that  the  plaintiffs,  in  delay- 
ing to  bring  their  suit  for  so  long  a  time  irfter 
they  learned  of  the  mistake  in  the  bonds,  were 
''watching  the  uncertain  tides  of  finance,"  and 
regulating  their  action  accordingly.  But,  if 
the  bonds  had  originally  been  ten-twenty  bonds, 
the  plaintiffs  were  notbound  to  call  them  in  at 
the  end  of  ten  years,  and  had  the  right  to  watdi 
the  money  market  and  determine  their  action 
by  its  condition  and  prospects.  They  were  not 
bound  to  publish  their  intentions  until  such  a 
time  before  the  expiration  of  the  ten  years,  as 
reasonable  notice  to  the  holders  of  the  bonds 
would  require.  In  applying  to  a  court  of  equity 
for  the  correction  of  the  bonds,  they  were  not 
committing  themselves  at  all  to  the  policy  of 
calling  in  the  bonds;  they  were  simply  securing 
a  right  of  option,  which,  when  secured,  they 
could  exercise  or  not  wholly  at  their  own  pleas- 
ure. 

There  is  no  error  in  the  judgment. 

In  this  (pinion  Oran^rand  BeariUlex, 
JJ.,  concurred. 

Park.  Ch.  J. ,  dissenting: 

I  cannot  concur  in  the  result,  to  which  the 
majority  of  the  court  have  come,  upon  the 
question  whether  the  plaintiff  Town  exercised 
its  optional  right  to  make  the  bonds  payable  at 
the  end  of  ten  years.  It  is  true  the  commit- 
tee has  found  that  "On  the  25th  day  of  Febru- 
ary, 1880,  the  Town  gave  notice,  by  publication 
in  various  newspapers,  that  the  bonds  would  be 
paid  at  the  office  of  the  treasurer  on  the  first  dar 
of  April,1880,and  that  interest  upon  them  would 
cease  at  that  time. "  But  the  committee  has  also 
found  upon  what  action  or  attempted  action  of 
theTown  this  finding  is  based.and  if  the  premises 
do  not  warrant  the  conclusion,  then  the  finding 
ceases  to  be  a  finding  of  fact.  Let  us  examine 
the  premises: 

On  the  7th  day  of  October,  1878,  the  Town 
passed  the  following  vote:  "That  the  select- 
men be  and  they  hereby  are  authorized  (if  in 
their  judgment  it  seems  advisable)  to  call  In  the 
bonds  issued  by  theTown  amounting  to  $48,000, 
and  to  issue  new  bonds  at  a  lower  rate  of  in- 
terest." At  this  time  it  could  not  be  known 
whether  or  ni^t  it  would  be  for  the  interest  of 
the  Town  to  call  In  the  bonds  at  the£«pirati<HL 
of  ten  years.    That  woi^^i,^|i>^43®^^e 
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question  whether  or  not  new  bonds  could  be  Is- 
sued st  a  lower  rate  of  interest  and,  therefore, 
the  Town  merely  authorized  the  selectmen, 
when  the  proper  Ume  came,  to  exercise  their 
best  judgment  in  the  matter.  The  selectmen  did 
nothing  whatsoever  In  regard  to  the  bonds  till 
the  Sd  day  of  February,  1680.  The  time  was 
now  at  hand  when  action  must  be  taken  to 
make  the  bonds  ten  year  bonds,  or  they  would 
become  twenty  year  bonds,  to  all  intents  and 
purposes.  For  a  period  of  sixteen  montha  the 
selectmen  had  been  unwilling  to  exercise  the 
discretionary  power  conferrM  upon  them  by 
the  vote  of  the  Town  on  the  7th  day  of  Octo- 
ber, 1878,  and  were  still  unwilling,  as  dearly 
appears  by  their  action,  for  they  issued  a  call 
for  a  town  meeting  to  convene  on  the  7th  day 
of  the  same  month,  to  instruct  them  what  to  do 
in  the  matter. 

This  as  clearly  makes  a  refusal  on  their  part 
to  act  under  the  vote  of  1878,  as  would  a  find- 
ing in  express  terms  that  they  refused  to  ezer- 
ci^  the  discretion  at  that  time  conferred  upon 
them.  What  can  be  clearer?  After  having  am- 
ple power,  and  ample  opportunity  to  use  It  for 
BO  long  a  period,  and  when  at  last  there  could 
be  no  further  delay,  we  see  the  adeetmen  call- 
ing upon  the  Town  to  decide  the  matter  and 
nvc  them  particular  instructions  what  to  do. 
The  Town  formally  gave  them  particular  in- 
structions at  the  meeting  which  convened  on 
the  7th  day  of  February,  1880,  as  requestal, 
and  formally  directed  them  to  issue  new  bonds 
for  the  redemption  of  the  old  ones,  at  a  rat«  of 
interest  not  exceeding  four  and  one  half  per 
cent.  The  Town  further  formally  instructed 
them  in  relation  to  all  the  steps  to  be  taken  in 
issuing  the  bonds  and  in  relation  to  the  redemp- 
tion and  destruction  of  the  old  bonds.  New 
bonds  were  issued  and  the  old  bonds,  except 
those  in  controversy,  were  redeemed  and  de- 
stroyed in  accordance  with  these  formal  instruc- 
tions of  the  Town. 

Now,  can  there  be  any  doubt  under  whidi 
vote  of  the  Town  the  selectmen  acted  in  call- 
ing in  the  bonds?  Ithinknot.  It  was  not  enough 
that  the  selectmen  had  discretionary  authonty 
to  call  in  the  bonds  by  the  vote  of  October, 
1878.  They  must  intentionally  exercise  the 
power,  in  order  to  make  the  act  the  act  of  the 
Tovra.  The  authority  conferred  involved  judg- 
ment and  responaiUlity.  Would  they  exerdae 
it  after  sixteen  months  delay,  and  after,  as  ihev 
supposed,  the  Town  had  instructed  them  to  call 
in  the  bonds?   I  think  not. 

But  it  appears  that  thewamingfor  the  meet- 
ing of  the  Town  on  the  7th  of  February,  1880, 
was  fatally  defective  in  that  but  four  days'  no- 
tice was  given  for  the  meeting  and,  conse- 
quently, all  the  proceedings  of  that  meeting 
were  null  and  void.  It  was  so  held  by  this 
court  in  the  recent  case  of  Brooldyn  TYuet  Co.  v. 
Hebron,  51  Conn.,  22.  But  it  clearly  appears 
that  the  selectmen  and  the  voters  of  the  Town 
supposed  that  the  warning  was  sufficient  and 
the  meeting  legal;consequeutly,  it  had  the  same 
effect  upon  the  selectmen  as  it  woiild  have  had 
if  it  had  been  1^1.  The  case  cited  hod  not  ^en 
been  dedded.  Indeed,  it  must  be  conceded  that 
the  selectmen  acted  under  it  in  the  issuing  of 
the  new  bonds  and  in  the  redemptiou  and  de- 
struction of  the  old  ones.  Th^  followed  im- 
plicitly the  supposed  instructions  of  the  Town 
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in  all  these  transactions,  and  is  It  reasonable  to 
omchide,  that  in  calling  in  the  bonds  they  ex- 
ercised the  discretion  conferred  sixteen  montha- 
before,  when  the  meeting  of  Februaiy  7, 1880^ 
virtually  instructed  them  so  to  do?  bit  likely 
that  they  made  an  exception  in  this  particular 
and  fallowed  all  the  othor  supposed  instmc- 
tions?   I  think  not 

Furthermore,  if  the  warning  of  the  meeting- 
of  Februaiy  7,  1880,  had  been  the  vote* 
of  the  Town  at  that  meeting  would  have  re- 
voked  the  dlacredonanr  authori^conferred  by 
the  vote  of  October  7,  ISTO.  The  selectmen 
supposed  that  it  was  legal.  Would  they  have- 
intentionally  exercised  authority  Uiat  Uiey  be- 
lieved had  been  revoked,  and  that,  too,  when 
the  revocation  would  relieve  them  from  all  re- 
sponsibility in  the  matter?  I  think  not. 

I  think,  therefore,  that  the  Town  never  exer- 
cised its  optional  right  of  making  tiie  twiula 
payable  at  the  expiration  of  ten  years  from  thefr 
issue;  that  this  was  not  done  by  the  vote  of  Uie- 
Town  on  the  7th  day  of  October,  1878,  for  the 
reason  that  the  selectmen  never  exercised  the- 
discretion  therein  conferred;  and  that  it  was  not 
done  by  the  votes  formally  passed  at  the  mee^ 
ing  on  the  7th  day  of  Februaiy,  1880,  for  the 
reason  that  all  the  proceedings  of  tluS  meetings 
were  null  and  void. 

I  think  there  is  error  in  the  judgment  ap- 
pealed from. 

Carpenter,  J.,  dissenting: 

In  r^orming  written  instruments,  the  defect- 
ive instrument  and  the  real  contract  between 
the  parties  must  be  alleged  in  the  complaint. 
ThompsontiUe  8.^.  Oo.  r.  Otgood,26  Conn.. 
16. 

It  is  not  clidmed  that  any  contract  waa  ever 
made  with  the  defendant  except  that  contained 
in  the  bond.   If  that  was  all,  that  is,  if  it  was- 
conceded  that  no  other  contract  existMl  between 
these  puties,  it  would  be  a  pr^ty  bcdd  ehdm 
■  that  a  court  of  equity  had  power  to  change  that 
i  contract.   Let  us  then  examine  the  transaction 
1  critically  and  see  what  evidence  there  Is  of  any 
other  contract  with  the  defendant  or  with  those 
in  privity  with  him. 

In  January , 1870,  preliminary  steps  were  taken 
by  the  plaintiff  to  issue  bonds.  Bonds  of  a  cer- 
tain description  were  authorized  in  April.  Prior 
to  January,  1871,  bonds  were  prepared  and 

5 laced  upon  the  market,  by  the  agents  of  the 
'own.  The  Town  voted  that  the  bonds  should 
be  payable  at  the  option  of  the  Town  in  ten 
yeai-s,  and  that  they  should  be  due  in  twenty 
years.  By  mistake  the  ap&m  clanse  was  omit- 
ted. 

About  the  first  of  January.  1871,oneTiCFany 
commenced  negotiations  for  the  purchase  of  the 
bonds  in  question.  At  that  time  the  bonda  were 
printed  and  siened,  bearing  date  April  1,  1870. 
Both  parties  knew,  or  had  ample  means  of 
knowing,  just  what  they  contained.  Whatever 
mistake  was  made,  waa  made  before  that  time 
and,  obviouslv,  was  the  mistake  of  the  Town 
alone,  for  Tinany  was  in  no  sense  a  par^  to  the 
transaction.  There  waa  thm  ensting  no  parol 
contract  with  htm. 

The  Town  had  prepared  certain  bonda  and 

Eroposed  to  sell  them,  and  he  was  williog  to 
uy.   The  agent  of  tlie  Town  li^onned  him 
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tio&ds before  fhe  expiration  of  ibe  twenty  years; 
ittat  the  bonds  were  ten-twenty  bonds,  and  at 
Hit  option  of  the  Town  oould  oe  called  in  and 
nid  St  the  ezpirati(m  of  ten  years  from  their 
Ode,  and  that  such  was  the  vote  of  the  Town 
ism&g  the  bonds.  Tiffany  look  no  pains  to 
inform  bimeelf  what  the  vote  of  the  Town  was, 
becsQse  be  did  not  care  whether  the  bonds  were 
ndeeoHble  in  ftre,  ten  or  twenty  yean.  He 
bonj^  the  bcrndB.  That  b  all  the  finding  on 
tint  subject. 

Now,  it  will  be  obserred  that  the  negotia- 
tions related  to  existing  bonds  and  not  to  bonds 
to  be  mbaequently  prepared  pursuant  to  any 
ajreement  they  might  make.  There  was  no 
contract  that  the  bonds  should  be  of  a  certain 
deicription.  Tiffany  made  no  agreement  what- 
«Ter  in  relation  to  that  matter.  As  to  that  he 
was  totally  indifler^t.  The  Town  simplv  rep- 
Rmted  uat  an  article  which  it  bad  tosell  was 
of  a  certain  deacripUon.  Tiffany  neither  as- 
lented  to  it  nor  denied  it,  as  it  was  of  no  con- 
Kqoence  to  him.  It  was  simply  a  sale  of  the 
brads  as  they  were,  without  warranty  or  other 
imemeot.  The  contiact  was  fully  executed 
TOD  be  receiTed  the  bonds  andpaid  for  them. 
The  lesal  result  was  that  the  Town  then  be- 
came obligated  to  pay  the  aoiount  of  the  bonds 
acconUngtothe  terma  and  conditions  named  in 
tbetn.  Ko  other  ezecatory  ccmtnct  existed  be- 
nreen  the  parties. 

To  torture  that  tranaaction  into  an  agreement 
bf  Tifbny  ihat  the  bonds  afumld  be  as  repre- 
rated  br  the  Town  is  an  unprecedented  stretch 
of  Jodicul  power.  But  the  plaintiff  must  not 
only  abow  that  there  was  snch  a  contract,  but 
abo  that  Swan,  a  subsequent  owner  of  the 
bond8,aDd  the  defendant,  had  notice  of  it  when 
Ibejr  purchased. 

u  respect  to  Swan.  The  first  finding  is, 
"That  at  the  time  Swan  boiu^t  them  he  knew 
ibat  tbeToWB  cUdmed  the  right  to  call  Uiem  in 
at  the  expiration  of  ten  years  from  date,  and 
ihtt  th^  intended  to  do  so,"  and  the  supple- 
mental finding  is  as  follows:  "  Before  Swan 
booKbt  the  bonds  of  Tiffany,  he  called  upon 
the  ibeo  town  treasurer  in  rewion  to  them,  and 
tohnowwhat  the  action  of  the  Town  would 
be,  and  the  said  treasurer  told  him  what  the 
rate  of  the  Town  was  in  auUiorizing  the  issue  of 
the  bonds,  and  that  the  Town  would  call  them 
in  at  the  expiration  of  ten  years  from  their  date, 
ud  pay  them  up;  that  Xae  Town  had  already 
called  them  in,  Init  by  mistake  they  had  been 
<aQed  a  year  too  soon."  Here  is  no  verbal 
vnenent  between  Swan  md  the  Town,  and 
wn  li  not  the  dii^test  iDtimation  that  Swan 
^a^^wnrledge  whatever  of  any  agreement 

How  is  it^th  the  defendant?  In  reqwct  to 
him,  the  finding  is  as  follows:  "Swan  sold 
ibese  bfHids  to  the  defendant,  April  20,  1860, 
It  a  {Hremiom  of  not  over  two  per  cent.  The 
defendant  at  the  time  of  his  purchase,  had  fnll 
knowledge  of  the  vote  of  the  Town  in  relation 
10  the  iarae  of  the  bonds,  and  that  the  Town 
bad  called  them  for  payment." 

What  is  the  effect  of  snch  knowledge?  It 
gave  tbe  defendant  no  notice  of  any  contract 
idth  Tiffany,  and  there  b  no  other  evidence 
thatbe  had  such  notice.  Whatever,  therefore, 
be  «id  of  the  transaction  between  the 
TownndTifEany,  notUng  oocnrred  that  wUl 
con. 


bind  the  defendant.  If  he  is  liable  at  all  it  ia 

because  of  some  implied  agreement  with  him, 
or  of  circumstances  equivalent  to  such  an  agree- 
ment. The  only  evidence  of  such  circum- 
stances, or  imphed  agreement,  is  the  extract 
from  the  finding  just  quoted.  If  foimd  there, 
it  is  because  the  defendant  then  knew  of  certain 
facts.  Kow,  it  is  true  that  mere  knowledge 
will  often  subject  a  man  to  pre-existing  equi- 
ties; but  how  it  can  be  regarded  as  sufficient 
evidence  of  a  contract,  or,  in  law,  as  the  equiv- 
alent of  a  contracl.is  beyond  m  v  comprehension. 
Will  it  be  seriously  contended  by  any  fair- 
minded  man  that  tbe  defendant's  knowledge  of 
the  vote  of  the  Town,  of  its  action  in  calling 
the  bonds  and  of  its  claim  in  respect  thereto, 
is  equivalent  to  a  contract  that  the  bonds  were 
and  should  be  as  the  Town  claimed  they  ought 
to  be?  These  bonds  bad  been  in  existence  ten 
years;  he  found  them  in  the  market;  he  knew 
the  claims  of  the  Town  in  respect  to  them,  but 
hi  knew  at  the  same  time  that  they  were  not  In 
fact  as  the  Town  claimed  them  to  be.  Under 
these  circumstances,  he  had  a  p^ectly  legal, 
equitable  and  moral  right  to  purchase  them, 
relying  upon  tbe  Uabili^  of  the  Town  as  there- 
in expremed.  A  judicial  decree  changingthem 
to  his  prejudice  is  arbitrary  and  unwarranted: 
and  a  decree  for  which,  I  am  sure,  no  prece- 
dent can  be  found. 

But  supposing  I  am  wrong  as  to  tbe  facts, 
and  in  mv  conclusions  therefrom;  even  then 
I  say  the  law  will  not  justify  such  a  decree. 

"  There  are  two  requisites  essential  to  the  ex- 
ercise of  the  equitable  Jurisdiction  in  giving 
any  relief,  defensive  or  affirmative.  The  fact 
concerning  which  the  mistake  Is  made,  must  be 
material  to  the  transaction,  affecting  its  sub- 
stance and  not  merely  its  incidents,  and  the  mis- 
take itself  must  be  so  important  that  it  deter- 
mines the  conduct  of  the  mistaken  party  or 
parties."  Pomeroy,  Eq.  Jur.,  §  8S6. 

"  Mistake  in  matter  of  law  or  matter  of  fact, 
to  be  a  |!Tound  for  equitable  relief,  must  be  of 
a  material  nature,  and  must  be  the  determining 
ground  of  the  transaction.  A  man  who  seeks 
relief  against  mistake  must  be  able  to  satisfy 
the  court  that  his  conduct  has  been  determined 
by  the  mistake.  Mistake  in  matters  which  are 
only  incidental  to  and  are  not  of  the  essence  of 
a  transaction,  and  without  or  in  the  absence  of 
which,  it  is  reasonable  to  infer  that  the  trans- 
action would  nevertheless  have  taken  place, 
goes  for  nothing.  If  the  mistake  has  not  been 
the  only  cause  by  which  the  conduct  of  a  man 
has  be^  induced,  but  another  motion  has  in- 
tervened, the  mistake  cannot  be  set  up  as  a 
^imd  of  relief."   Kerr.  Fraud  and  Mistake, 

"The  rule  as  to  ignorance  or  mistake  of 
facts  entitling  the  party  to  relief,  has  this  im- 
portant qnalmcation,  that  the  fact  must  be  ma- 
terial to  the  act  or  contract,  that  is,  it  must  be 
essential  to  its  character  and  an  efficient  cause 
of  its  c<Hicocdon.  For,  though  there  may  be 
an  accidental  ignorance  or  mistake  of  a  fact, 
yet,  if  the  act  or  contract  is  not  materially  af- 
fected by  it,  the  party  claiming  relief  will  be 
denied  it."   1  Story,  Eq.  Jur.,  §  141. 

It  cannot  be  said  that  the  mistake  concerned 
the  substance  of  the  transaction ;  it  concerned  a 
mere  incident  and  that  an  unimportant  one. 
The  object  was  to  effect  a  loan.  Tlirtime 
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its  continuance,  whether  ten  or  twenty  years, 
was  then  of  triJBing  importance  to  the  Town: 
and  the  option  clause  was,  perhaps,  of  still  less 
importance.  Time  was  not  of  the  essence  of 
the  contract.  In  either  event,  the  Town  was 
reasonably  accommodated.  If  the  bonds  were 
to  run  twenty  years  absolutely,  the  rate  of  tax- 
ation could  be  adapted  to  it;  if  redeemable  in 
ten  years,  they  could  still  run  twenty  years,  or 
bonds  at  a  lower  rate  of  interest  coidd  be  sub- 
stituted for  them,  at  the  pleasure  of  the  Town. 
But  at  that  time  it  could  not  be  known  whether 
the  option  clause  would  be  of  any  advantage. 
So,  in  any  event,  it  was  of  little  consequence 
and  by  no  means  an  essential  feature  of  the 
transaction.  In  tho  absence  of  any  finding 
that  it  was  material,  this  court  cannot  presume 
that  it  was. 

And  bow  and  where  does  it  appear  that  the 
mistake  induced  the  loau;  that  it  determined 
the  action  of  the  Town;  that  the  Town,  had  it 
known  that  tlie  option  clause  was  omitted, 
would  not  have  accepted  the  loanf  On  this 
point  the  record  is  silent.  How,  then,  can  the 
Town  have  the  relief  asked  for,  .without  disre- 
garding or  overriding  an  essential  principle  of 
equity  of  universal  application  in  this  class  of 
cases?  This  is  a  point  the  Town  must  show 
affirmatively,  and  it  bas  whollv  failed  to  do  so. 

But  I  go  further  and  insist  mat  the  probabil- 
ity is  that  the  agents  of  the  Town  did  know  of 
tiie  omisdon,  bSfore  the  bonds  were  sold,  and 
that  they  sold  them  knowbigly;  in  short,  that 
there  was  no  mistake. 

There  is  no  direct,  explicit  finding  that  there 
was  a  mistake.  It  is  found  that  a  mistake  oc- 
curred in  printing  the  bond,  but  the  essential 
thing  is,  and  that  is  not  found,  that  the  mistake 
was  unknown  when  tlie  bonds  were  sold  and 
the  money  received. 

At  this  point  let  us  glance  at  what  the  law 
requires:  "Whether  the  contract  contains  more 
or  leas,  than  the  agreement  of  the  parties,  or 
something  diiferent,  if  the  mistake  is  made  out 
by  proofs  entirely  satisfactory,  equity  will  re- 
form the  contract  so  as  to  make  it  conform  to 
the  precise  intent  of  the  parties.  But  if  the 
procns  are  doubtful  and  unsatisfactory,  and  the 
mistake  Is  not  made  entirely  plain,  equity  will 
withhold  relief."  1  Story,  Eq.  Jur.,  §  152. 
This  principle  was  recognized  and  enforced  by 
this  court  In  Bishop  v.  Clay  Fire  Ina.  Co., 
Conn.,  167. 

Now  look  at  the  finding:  "It  did  not  appear 
in  evidence  that  any  agent  of  the  Town  no- 
ticed the  form  of  the  bond,  or  noticed  that  it 
did  not  contain  the  option  to  redeem  in  ten 
yearSibutitwasaaBumedtobeconecL"  "None 
.of  the  agents  of  the  Town  appear  to  have  had 
any  knowledge  that  there  haid  been  a  mistake 
hi  the  issue  oi  the  bonds,  until  the  Town  was 
tnformed,  after  February  26,  1880,  by  the 
Chelsea  Savings  Bank,  a  holder  of  some  of 
them,  that  the  bonds,  on  their  face,  were  twen- 
ty year  bonds  and  not  redeemable  befcne." 

That  is  all  there  is  upon  this  vital  point  in 
the  case,  the  mistake  itself.  That  is  found 
only  in  this  vague  and  ambiguous  language. 
"It  did  not  appear  in  evidence  that  any  agent 
of  the  Town  noticed  the  form  of  the  bond," 
etc.  But  did  it  appear  in  evidence  that  they 
did  not?  That  is  the  important  inquiry;  and 
ihe  report  gives  us  no  answer,  except  by  its 
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silence.   And  such  an  answer  must  be  regarded 

as  a  negative  one. 

But  we  are  told  that  this  must  be  nvarded 
as  equivalent  to  a  finding  that  they  md  not 
know  that  there  was  a  mistake.  I  thmk  other- 
wise. The  learned  committee  understood  the 
use  of  language  and,  had  he  intended  to  find 
that  fact,  ne  would  have  done  so  in  terms  not 
to  be  misunderstood,  and  would  not  have  left 
it  to  inference  and  a  doubtful  inference  at  that 

And  so  of  the  other  expression,  "Nwieof 
the  agents  of  the  Town  appear  to  have  had 
any  knowledge,"  etc.  If  by  this  he  intended 
that  they  did  not  have  knowledge,  why  did  he 
not  say  so? 

Suppose  that  the  tiien  agents  of  the  Town 
had  testified  that  they  did  not  remember  as  to 

a  transactaion  that  took  place  ten  years  before; 
that  they  hod  forgotten  about  it;  that  they  had 
no  recollection  of  noticing  the  mistake, etc.;  in 
that  state  of  the  testimony  a  cautious  trier 
might  express  himself  in  the  language  quoted: 
"None  of  the  agents  appear,"  etc.  Can  we  not 
see  in  that  cartful  and  somewhat  peculiar  ex- 
pression, not  only  an  unwillingness,  but  a  re- 
fusal to  find  the  fact?  To  me  it  is  perfectly 
clear  that  it  is  not  such  a  finding  as  the  law  re- 
quires. 

Again;  there  is  n^atire  evidence  of  pat 
significance,  that  the  new  I  take  of  thisfiiuing 
is  the  correct  one. 

The  quotations  above  are  from  the  first  re- 
port of  the  committee.  The  case  was  recom- 
mitted with  directions  to  the  committee  "To 
hear  further  evidence  and  make  additional  re- 
port of  the  facts  found  on  such  evidence."  In 
the  second  report  we  find  this  clause:  "At  the 
time  the  town  treasurer  signed  the  bcmds,  he 
signed  them  supposing  they  were  payable  at  the 
option  of  the  Town  in  ten  years  from  their 
date.  He  signed  them  all  without  reading  any 
of  them;  the  bonds  were  left  with  the  town 
treasurer  for  delivery  to  purchasers." 

That  is  an  explicit  and  imequivocal  statement 
as  to  the  knowledge  of  one  of  the  three  men 
who  signed  the  bonds.   We  should  expect  to 
see,  yea,  more,  it  is  morally  certain  that  we 
ahouM  have  seen  an  equally  clear  and  expUcst 
:  statement  as  to  the  knowledge  of  the  other  two 
1  men,  if  the  evidence  would  justify  it  The 
I  three  signers  were  Giles  Potter,  first  selectman; 
Edward  W.  Redfield,  treasurer,  and  Camot  0. 
Spencer,  agent.   The  treasurer  does  not  appear 
!  to  have  had  anything  to  do  in  preparing  the 
'  bonds  or  causing  them  to  be  prepared.   It  was 
made  the  duty  of  the  selectmen,  by  vote  of  the 
I  Town,  to  see  that  the  bonds  were  "  properly 
'  numbered,  dated  and  signed  by  competent  au- 
thority,"  The  knowledge  or  want  of  knowl- 
edge of  these  men  was  the  all  important  in- 

Sury.   They  knew  about  it  if  anyone  did,  and 
ey  were  doubtless  called  as  witnesses.  How- 
ever that  may  be,  the  committee  heard  the  evi- 
dence, had  this  matter  in  mind,  knew  its  im- 
portance and  could  only  make  lliia  tame  tod 
inconclusive  statement,  immediately  following 
that  quoted  above:   "The  agents  of  the  Town 
did  not  intend  to  have  the  bonds  printed  as 
they  were  printed,  but  did  intend  that  they 
should  be  printed  so  as  to  be  payable  at  the 
I  tion  of  the  Town  in  ten  years  from  their  date." 
;  This  part  of  the  finding  is  silent  as  to  their 
I  knowledge,  and  that  ^mqefa^EnlflcanL 
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To  me,  the  inference  is  necessBiy  aod  cob- 
dndTe  that  the  evidence  did  not  wammi  tlie 
eanmittee  in  finding  that  these  men  bad  no 

knowledge  of  the  mistake  at  the  time  the  bonds 
mxe  issued.  Unless  that  fact  is  clearly  estab- 
liabed  hj  proof  and  found  by  the  court,  the 
plaiDti&  have  no  case;  and  I  submit  that  the 
net  does  not  appear  in  this  case. 

Bttt  mppose  that  I  am  wron^in  this,  and  that 
Oetact  was  clearly  proved  andexpreesly  found; 
then  another  question  arises.  In  1  Stoiy,  Eq. 
Jar.,  g  140,  this  rule  is  laid  down:  "  It  ia  not, 
bowever,  sufficient  in  all  cases  to  give  the  party 
relief,-ti^t  the  fact  ia  material;  but  it  must  be 
such  as  be  could  not  by  reasonable  diligence  get 
knowledge  of  when  he  was  put  upon  inquiry. 
For,  if  by  such  reasonable  diligdice  he  could 
have  obtained  knowledge  of  the  fact,  equity 
will  not  relieve  him,  since  that  would  be  to  en- 
ooui&ge  culpable  negligence." 

These  agents  were  put  upon  inquiry,  for  it 
was  clearly  their  duty  to  know  the  character  of 
the  bonds  they  were  signing  and  to  detect  the 
mistake,  if  there  was  one.  A  party  will  not  be 
pomitted  to  all^  ignorance  m  the  contents  of 
Ui  own  deed.  EamiUon  t.  JVu0,  84  Conn., 
501. 

Is  the  Town  an  exception  to  this  rule?  The 
lightest  diligence  would  have  disclosed  the 
fact  It  was  only  necessary  to  read  the  bond 
to  discover  the  omission.  A  want  of  sUghtdili- 
nnce  in  such  matters  Is  culpable  negligence. 
The  i^alntiff,  then,  is  in  this  dilemma:  if  its 

rte  read  the  bond,  th^  had  knowledge  of 
mistake  and  Issued  the  bonds  understand- 
io^,  and  that  is  fatal  to  the  case;  H  they  did 
not,  they  were  guilty  of  culpable  negligence, 
and  that  is  equaiuy  fatal. 


John  W.  WEBSTER,  Trustee, 

V. 

OUver  WELTON  et  al. 

1.  Whare,  by  his  will,  teatator*  after  mak- 
ing certain  beqiie9tB,ere»tM  »traat,em- 
biiuiing  the  residnaj^x  catete*  provid- 
ing that  on  a  certain  date  named  the 
^ttstees  shall  divide  and  pay  over  the 
prinelpai  stun  of  the  trust  fund,  one 
fifth  part'  to  his  ifrandehildren,  the 
children  of  his  son,  in  equal  shares, 
held,  that  a  post-natal  grandchild, 
bom  of  a  second  wife  of  his  said  son, 
•harm  eqnally  with  its  brothers  and 
sisters,  in  the  one  fifth  of  the  residuary 
estate. 


NoTK. — Children  of  brothers  and  sisten  heirs  at 
testator  take  capWo  with  sueh  heirs  an  equal 
■bare  tn  the  residue,  where  by  the  terms  of  the  will 
each  relative  to  whom  be  had  given  a  legaoy  was 
nuned  Id  the  wlIL  See,  HcKe^v^  v.  HcKelver 
(Ohio).  1  Wert.  Bep.*  ffi. 

Deviwea  tnOlTldiiallr  named,  and  nothing  in  the 
will  IndlMtUw  a  different  Intent,  devisees,  take  of 
tke  residue  as  Individuals,  not  as  a  clasB.  Church 
V.  Church  (R.  I.),  ant«,  18B.  A  general  residuary  de- 
Tln  or  bequest  carries  lapserf  or  void  devises,  biit 
40M  Dot  Include  any  ffift  of  the  residue  itself  which 
Ub.  Id. 
cmn. 


3.  Such  a  bequest  is  a  elass  ^^Sft.  and  the 
mle  applies,  that  ehlldrea  born  after 
the  death  of  tiie  testator  take  equally 
with  children  living  at  his  death. 

8.  Where,  in  one  clause  of  a  will,  per- 
sonal and  separate  bequests  are  made 
to  grandohUdren  by  name,  they  con- 
stitute speoifle  ieipldes  and  notaclass 
gift,  and  the  grandchildren  take  per 
capita;  bat  where*  in  a  eabseqaent 
olause,  a  trust  Is  oreated,  embracing 
the  residuary  estate*  to  be  divided  on 
a  certain  date  in  tlu  future,  they  take 


(New  Havm  Decided  September,  1886.) 

RESERVATION  of  a  question  concerning 
the  construction  of  a  will. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  4,  W.  Webster,  in  person: 
The  gift  is  to  take  effect,  not  at  the  death  of 
the  testatOT,  but  after  a  particular  estate  or  in- 
terest is  carved  out,  with  a  gift  over  to  this  class. 
This,  as  we  believe,  nvill  embrace,  not  only  tlw 
objects  living  at  the  death  of  the  testator,  but 
all  who  may  subsequently  come  into  existence 
before  the  period  of  distribution.  In  other  words, 
when  the  legacy  takes  effect  in  point  of  enjoy- 
ment.   2  Jarm.  Wills,  155,  157;  2  Redf.  Wills, 
10,  29;  DiTwley  v.  IHngley,  5  Mass.,  685,  537; 
Foadiek  v.  Fotdiek,  6  Allen,  41;  EaU  v.  HaU, 
128  Mass.,  120;  JbW  App.,  48  Conn.,  60. 

Mr.  It.  B.  Morris*  for  Uie  four  grand- 
childrra. 

Stoddwrd*  J.,  delivered  the  opinion  of  the 

court: 

Maud  A.  Welton,  a  child  of  Noah  B.  Welton, 
and  grandchild  of  the  testator,  Avad  W.  Wel- 
ton, claims  as  leeatee  under  the  ninth  clause  of 
her  grandfathers  will.  This  claim  b  contested 
by  all  the  other  children  of  Noah  B.  Welton. 

By  his  will,  the  testator,  after  making  cer- 
tain bequests,  creates  a  trust,  embracing  the 
residuary  estate,  and  in  the  ninth  clause  of  the 
will  he  provides  that  "On  the  first  day  of  July, 
1885,  or  as  soon  after  that  time  as  is  practicable, 
I  order  and  direct  mv  said  trustees  to  divide 
and  pay  over  the  tnincipal  sum  of  aidd  trust 
fund  in  manner  and  porticms  as  follows,  *  *  * 
and  to  my  grandchildren,  children  of  my  said 
son,  Noah  B.  Welton,  or  to  such  of  them  as 
shall  at  that  time  be  living,  and  to  be  equally 
divided  between  them,  one  fifth  part." 

The  will  was  made  March  15,  1870,  and  the 
testator  died  March  16, 1871. 

At  the  time  the  will  was  made.  Noah  B.  Wel- 
ton was  married  and  had  the  foturc^ldreo  and 
no  other,  who  are  named  in  the  fifth  clause  of 
the  will,  and  who  are  contesting  the  claim  of 
Maud. 

About  the  8th  day  of  January,  1878,  the  wife 
of  Noah  B.  Welton  wasdivorcM  from  him,  and 
said  Noah  married  again  about  January  22, 
1879,  and  of  this  second  wife  Maud  A  was  bom 
December  19,  1879. 

The  testator  gives  the  legacy  in  question  to  a 
class,  that  is,  to  his  grandchildren,  children 
his  son,  Noah  B.  Welton.  Under  a  similar  pro- 
vision, this  court  has  very  recently  held  that 
children  bom  after  the  death  of  the  testator 
take  equally  with  children 
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Jam^  Appeal.  48  Conn.,  67.  This  rule  has 
"nearly  uolTsnal  application,  with  hardly  a 
dlasenUng  anUuaity,  and  controls  the  case  at 
bar,  unless  a  different  disposing  intent  can  be 
discovered  in  other  parts  of  the  will.  And  in 
tiiis  behalf,  it  is  urged  on  the  part  of  the  chil- 
dren livine  at  the  testator's  death,  that  the  tes- 
tator has,  by  the  terms  of  his  will,  expressed 
an  intent  that  this  nearly  uniTersal  rule  shall 
not  govern  the  disposition  of  this  legacy;  for 
tiie  5th  section  of  the  will  gives  a  legacy  to 
each  of  the  four  children  living  at  the  testator's 
death  in  terms  as  follows:  "I  give  and  be- 
queatb  to  my  grandchildren,  Oliver,  Andrew, 
Walter  and  Esther,  children  of  my  son,  Noah 
B.  Welton,"etc.;  and  the  argument  is,  that  as 
the  testator  in  the  5th  clause  of  the  will  gives 
wped&c  lerades  to  these  particular  persons  bv 
their  individual  names,  and  in  connection  with 
such  gift  describes  them  as  "my  grandchil- 
dren, children  of  my  son,  Noah  B.  Welton," 
therefore  the  9th  clause  of  the  will,  vrhich  con- 
tains the  same  words  of  general  or  class  de- 
scription, "grandchildren,  children  of  my  son, 
Noah  B.WeTton,"  must  bear  the  same  restricted 
construction  as  to  the  persons  tatdng  thereun- 
der, notwithstanding  the  omission  to  individ- 
ualise therein. 

This  course  of  reasoning  is  not  persuasive, 
and  there  are,  at  least,  two  substantial  con- 
siderations antagonistic  to  this  view;  one  is 
that  it  is  not  lightly  to  be  assumed  that  the 
testator  intended^  to  disinherit  one  grandchild 
wbile  making  all  others,  members  of  the  same 
class,  recipients  of  his  bounty;  another  reason 
is  to  be  drawn  from  the  form  of  the  will  Itself. 
-The  wHl  is  drawn  with  technical  nlcetr,  dls- 
14 


poses  of  a  considerable  estate  by  a  variety  <^ 
trust  and  other  proviaiotta,  and  proTtdes  for 
possible  contingencies,  indicatfaigboth  careaad 
capacity  to  express  the  precise  intent  of  the 
testator  in  apt  and  full  terms.  Language  thus 
used  should  have  its  natural  and  legu  mean- 
ing, and  the  very  fact  that  the  testator  uses,  in 
diSerent  clauses  of  this  will,  different  phrase- 
ology to  ez|ness  his  Intent,  prompts  the  belief 
that  such  use  was  intentional,  and  made  in  or- 
der to  produce  different  results  in  view  fig- 
ure possibilities. 

Besides,  the  6th  clause  does  not  contain  a 
class  gift;  the  legacies  therein  are  personal, 
separate  legacies  to  particular  persons.  White 
the  legacy  m  the  9th  clause  is,  by  its  terms,  s 
class  ^t,  the  testator  was  obviously  certain  as 
to  what  particular  persons  would  take  mda 
the  5th  clause,  ana  uncertain  under  the  9di 
clause,  and  expressed  himself  accordingly. 
This  view  is  not  weakened  by  so^esting  that 
the  testator  contemplated  the  posdbte  death  of 
some  of  the  hving  grandchildren,  for  he  miAt, 
with  equal  reason,  have  contemplated  the  birth 
(tfothers,andthereisnotbinglnthegen«alsoope 
of  the  will,  nor  in  any  particular  cbuse  or  com- 
bination of  clauses,  to  mdicate  an  intent  to  ex- 
clude any  of  his  grandchildren,  children  of 
his  son  Noah,  from  the  benefits  of  this  legsCT. 

We  see  nothing  to  take  this  case  from  the 
operation  of  the  general  rule,  and  adtite  the  Sa- 
perior  Court  that  Maud  A.  Welton  taktt  under 
Vie  ninth  clause  <^  the  wiU  equally  wUh  each 
the  oOm  ekOdrm  itf  2/bah  B.  Wdton. 

In  this  oiHnion  the  other  Judges  ooncuired. 


Digitized  by 
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Mauilce  GODDABD,  Truake,  etc.. 


Josiah  D.  WHITNEY  et  al. 

After  certain  spedflc  devices  &&d  be- 
qoevto,  a  testator  directed  that  the 
FMidoe  of  Us  estate  should  remain 

as  invested,  at  his  death,  for  five  years 
thereafter,  the  Income  to  be  di'Wded 
into  Ave  slubres,  one  share  for  his  wife, 
and  one  share  to  each  of  his  four  chil- 
dren ;  and  at  tke  end  of  the  five  years 
tbe  prtodpal  to  be  divided  into  five  por- 
tions, one  for  his  wife  for  life,  and  one  to 
each  of  his  four  children,  with  provisions, 
in  caBe  of  the  death  of  the  wife,  that  her 
stiare  be  divided  among  her  immediat« 
surviving  children;  and  with  provisions 
incase  of  the  death  within  the  five  years, 
wftlumt  issue,  of  any  of  his  children,  that 
the  share  of  such  child,  dying,  should  go  to 
the  surviving  children  in  equal  propor- 
tions. Oneof  hisheirsdied  inteetate^be- 
fore  the  testator  and  without  issue.  The 
wife  died  more  than  five  years  after  the 
testator;  so  also,  did  oneof  theheire,who 
left  a  husband  and  a  daughter.  Held, 
i!e«ffiimizv  Qoddard  v.  May,  109  Mass., 
HSL  tiiat  the  share  of  the  neir,  dying 
before  the  testotor,  did  not  lapse,  but 
that  the  income  went  to  the  three  other 
itmnediate  heirs,  his  children,  and  the 
principal  would  go  to  those  of  tbe  three 
who  were  alive  at  the  end  of  the  five 
yean  ftom  the  testator's  death.  Held, 
also,  that  upon  the  decease  of  his 
other  heir,  after  the  Ave  years,  her 
portion  was  to  be  held  in  trust,  for  the 
use  of  her  son  and  daughter,  testator^s 
gnmdchildren,  during  tneir  lifetime  re- 
spectively, and  on  the  decease  of  her 
uoehtor.  testator's  granddaughter, 
leaving  issue,  the  trust  terminated  as 
to  the  share  of  such  granddaughter, 
whidli  tiiMi  became  the  property  of 
the  estate  of  such  granddaughter,  and 
passed  to  bar  husband  and  ner  Issae. 

(Suffolk  Dedded  September  8,  UBL) 

PETITION  Irr  Maurice  Goddard.Tmstee  un- 
der tiie  win  of  Samuel  Goddard,  praying 
for  instmctions  as  to  the  construction  of  the 
will.  The  petitioDer  having  died,  Julia  Ood- 
dsrd.  administratrix  ifeAonifTKm.with  said  will 
annexed,  was  made  a  party.  Tbe  case,  as  it 
«{i{Kued  from  the  petition  and  answers,  on 
which  it  was  reserved  by  Holmes,  for  the 
determhiaticni  of  the  full  court,  was  as  follows : 
Samuel  Goddard,  on  September  S6,  1865. 
made  a  wilL  By  the  flnt  clause  hegavetohis 
wifefaisestatein  BrooUine,  furniture  and  other 
tpportcnances.  for  her  life, '  'at  her  death  to  be 
diTided  equally  among  her  immediate  surviv- 
ing dUMren,"  accordutg  to  provisions  therein- 


NoTs.— See,  HcKelvep  t.  UcEelTer,  (Oblo,)  1 
Wart.  H^«;  Amm  v.  Aines,  (B.  I.),  ante,  SS. 
H.      R.,  T.  X. 


after  named.  By  the  third  clause,  be  gave  to 
his  granddaughter,  Eleanor  G.  May,  certain 
personal  property,  and  ff  sbe  "shall  die  before 
the  age  of  twenty-one,  without  legal  issue," 
ber  portion  to  revert  in  equal  shares  to  testa- 
tor's immediate  children  living  at  the  time  of 
her  death. 

In  the  fourth  clause  he  directed  that  tbe  por- 
tion of  bis  estate  remaining  after  the  bequests 
in  the  three  preceding  clauses,  remain  invested 
08  be  might  leave  it  at  bis  death,  for^the  space 
of  five  years,  and  that  the  income  accruing 
therefrom  during  said  time  be  divided  into  five 
equal  shares,  and  paid  us  it  should  become  due, 
one  Bhare  to  bis  wife  in  lieu  of  do^'er,  and  in 
case  of  ber  death  to  be  equally  divided  among 
her  immediate  survivi^  chil^n ;  one  share  to 
bis  daughter,  Louisa  Whitney,  and  in  case  of 
her  death  it,  together  with  all  other  income  ac- 
crued to  her,is  to  be  equally  divided  between  ber 
two  children,  Ann  Louisa  Field  and  Eleanor 
Q.  Whitney,  but  should  either  or  both  of  her 
said  children  decease  without  legal  issue,  then 
to  be  equally  divided  among  testator's  Imme- 
diate surviving  chfldren;  one  share  to  his  son, 
William  D.  Goddard,  and  in  case  of  bis  death 
wiUiout  legal  issue,  it,  together  with  nil  other  in- 
come accrued  to  him,  to  be  equally  divided 
among  his  immediate  stuviving  brother  and 
sisters;  one  share  to  bis  daugbter  Julia,  and 
one  to  bis  son  Maurice,  each  in  tbe  same  terms 
as  those  of  tbe  gift  to  William  D. 

Tbe  fifth  clause  is  as  follows:  "And  it  Is  my 
will  that  at  the  exptantion  of  five  years  after  my 
death,  the  priDci|Ml  of  all  that  part  of  my  es- 
tate specified  in  article  fourth  of  this  instru- 
ment, shall  be  divided  as  it  then  stands  into  five 
equal  portions,  each  portion  to  contain  .i  fifth 
part  01  each  of  the  investments  in  which  my 
estate  may  then  be  (mmpriacd;  said  portions  to 
be  then  given  according  to  my  following  direc- 
tions  to  the  persons  hereinafter  specified,  viz. : 
one  of  said  portions  to  my  wife,  Mcbitable 
May,  to  hbve  and  to  bold  tbe  same  during  her 
life,  and  at  ber  death  ber  said  portion  shall  be 
equally  divided  amone  her  immediate  surviv- 
ing children.  Also,  Fgive  and  bequeath  one 
of  said  portions  to  Josiah  Bardwell,  of  Boston, 
in  the  Cbun^  of  Suffolk  and  Commonwealth 
of  Massachusetts,  to  have  and  to  hold  the  same 
to  him,  his  heirs,  executors,  administra- 
tors, and  asngns,  but  to  hold  the  same  in 
trust,  nevertheless,  for  the  following  pur- 
poses and  uses,  viz. :  to  receive  and  collect  all 
tbe  income  that  ^alt  accrue  from  the  said  por- 
tion of  my  estate,  and  pay  the  same  to  my 
daughter,  Louisa  Whitney,  during  her  Itfe,  In 
semi-annual  payments."  •  •  •  "And  it  is  my. 
will  that  at  tiie  death  of  my  daughter  Louisa, 
this  her  said  portion  of  my  estate  shall  be 
equally  dividedbetween  her  two  children,  Annie 
Louisa  Field  and  Eleanor  G.  Whitney,  the  same 
to  be  held  in  trust  for  them  by  the  snid  Josiah 
Bardwell,  and  tiie  income  thereof  to  be  paid 
them  aemi^nnuaUy  during  their  life ;  and 
^uld  either  or  both  of  the  said  children  de- 
cease without  legal  issue,  then  it  is  my  will  that 
the  said  portion  of  my  estate  above  bequeathed 
to  such  child  or  children  shall  be  divided ui  equal 
shares  amongmy  immediate  survivingcbildren. 
Also,  one  of  the  said  portions  shall  be  given  to 
my  son,  William  D.  Goddard,  to  hure^^i^ 
hold,  and  to  dispose  oi  the  «une/tOgMi»wi^ 
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all  other  property  that  may  accrue  to  him  un- 
der liie  provisions  of  this  will;  but  if  he  should 
die  iotestate  and  without  legal  issue,  it  is  my 
will  that  his  8^d  portion  of  my  estate  shall  be 
equally  divided  among  his  Immediate  surviv- 
ing brother  and  Edsters."  The  remaining  por- 
tioiu  were  given  to  Julia  and  Maurice,  on  the 
same  terms  as  those  of  the  gift  to  William  D. 

The  sixth  clause  is  as  follows:  It  is  my  will 
that  if  either  or  any  of  my  children  above  spec- 
ified, viz.:  Louisa  Whitney, William  D.  God- 
dard,  Julia  Gk>ddard  and  Maurice  Gloddard, 
should  decease  without  1^1  issue  durlnf  One 
space  of  five  years  after  my  death,  then  all  that 
portion  of  the  principal  of  my  estate  bequeathed 
to  such  child  or  children  shall  be  added  in  equal 
shares  to  the  portions  of  such  of  my  immemate 
children  who  may  be  living  at  the  c^iiration 
of  the  five  years  aforesaid. 

William  D.  Goddarddied  hitestate  and  with- 
out issue  m  1867.  The  testator  died  in.  1871, 
leaving  his  wife  him  Burriving,  and  as  his 
heirsTnis  children  Louisa,  Julia  and  Maurice, 
and  his  granddaughter  Eleanor  6.  May,  only 
child  of  Eleanor  L.  May,  a  deceased  daughter. 
Louisa  Whitney  died  May  18,  1882,  leaving  a 
husband,  Josian  D.  Whitney,  and  two  daugh- 
ters, Annie  L.,  wife  of  Henry  L.  Field,  and 
Eleanor  Q.,  who  died  May  14, 1863,  leaving  a 
husband,  Thomas  Alien,  and  th&r  daughter, 
bom  April  18,  1883.  Uehitablo,  the  testator's 
wife,  and  Maurice,  the  petittoner,  died  pending 
the  petition. 

Under  a  former  petition  (as  reported  109 
Mass. ,  468),  this  court  decreed  that  the  share  of 
William  did  not  lapse,  but  the  income  went  to 
the  tiaee  surviving  children  of  the  testator,  and 
the  principal  would  go  to  those  of  the  three 
who  were  alive  at  the  end  of  the  five  years  from 
the  testator's  death. 

The  present  petitioner  prayed  to  be  in- 
structed: 1.  whether  the  one  third  of  the 
portion  bequeathed  to  William  and  paid  to  the 
petlticmer  under  said  decree  is  to  be  held  in 
trust  and  subject  to  the  providtms  which  ap- 
plied to  the  other  portion  of  the  estate  given  to 
Bardwell  in  trust  under  the  fifth  clause,  or 
whether  at  the  expiration  of  the  five  years  it  be- 
came the  absolute  property  of  Louisa  Whitney, 
i^scharged  of  all  trust;  2.  whether  the  trust 
was  terminated  in  whole  or  in  part  by  the  de- 
cease of  Eleanor  G.  Allen,  leaving  lawful  issue; 
and  if  so,  who  is  entitled  to  the  property,  and 
how  is  the  same  to  be  now  held  and  adminis- 
tered. 

Mewrs.  A.  A.  Ranney  and  W.  E.  L.  Dilla- 

way,  for  petitioners. 

Meatrs.  Nathan  O.  Morae  and  Horace 
6.  Alletii  for  defendant  Whitney: 

Where  a  testator .  first  makes  a  gift  in  terms 
which  clearly  confer  a  vested  interest,  the  addi- 
tionsof  equivocal  expresstonsttf  a  contrary  tend- 
ency will  not  suspend  the  bequest,  or  prevent  it 
from  taking  effect  absolutdy.  Wwiamt  v. 
Bradley,  8  Allen,  282. 

The  words  of  the  will  are  clear  and  unambig- 
uous and  are  to  be  taken  as  they  stand. 
Bogere  v.  Daniel,  8  Allen,  848;  Tatea  v.  Mad- 
(fan, 8Macn.  & G..  54^-^;  Kirhpatrick  v.  Bed- 
ford,  4  Aw.  Cas.,  104-108;  Baitih  v.  BuUAer, 
L.  R.,  10  Gh.  D.,  110;  Sai^ph  v.  Ca/rriek,  L. 
R,llCh.D..878;  <kUedonianB.  (h.y.N.B.B. 
€h.,  L.  R.  6  App.  Cas.,  181;  Gr^  t.  Peanon, 
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L.  R.,  6  H.  L.  Cas.,  106;  Boddyx.  FiUgeraJd, 
L.  R.,  6  H.  L.  C,  876;  InBeOref/,  L.  R.,  20 
Ch.  Div.,  681. 

The  words  "  shall  be  added"  etc.,  must  be 
allowed  thdr  universally  recognized  import. 
Barrett  v.  Marsh,  126  Mass.,  213;  see,  Ooddard 
y.May,  109  Mass. .  468. 

After  a  gift  in  terms  clearly  conferring  a 
vested  interest,  the  addition  of  equivocal  ex- 
pressions to  the  contrary,  will  not  suspend  it. 
WiUiajm  v.  Bradley,  3  Allen,  282. 

Mt.  C.  W.  Turner,  Guardian  AdLiiem,iot 
d^enduit,  Eleanor  Q.  Allen: 

A  construction  for  the  purpose  of  canyiiig^ 
into  effect  the  intention  of  the  testator,  is  in  ac> 
cordance  with  the  rules  of  law  in  the  construc- 
tion of  wills.  Howland  v.  Howland,  11  Gray, 
475;  Ellis  V.  Proprietor$,  etc.,  2  Pick.,  247; 
MeteaU'v.  First  Parish,  128  Mass..  871;  Oeok 
V.  Holmes,  XX  Mass.,  S81;  Bradlce  v.  Andretet, 
188  Mass. 

The  ^t  does  not  come  within  the  rule  of 
law  against  perpetuities.  Loring  v.  Blaka,  OS 
Mass..  258;  Otts  v.  McLtUan.  18  Allen,  8S9. 

A  bequest  for  personal  property  may  be  made 
to  one  for  life,  with  remainder  over  absolutely. 
iJtwv  V.  WainwTight,  13  Pick.,  828. 

An  absolute  ownerahip  of  personal  property 
may  be  given  to  one,  subjwt  to  a  ccmtinKent 
limitation  over  at  his  decease.  Bmer  v.  ShH- 
brn,  2Met.,  104. 

"The  final  vesting  of  personal  property  may 
be  postponed  to  the  same  extent  as  in  executt^ 
devises  of  real  estate.  Fosdick  v,  Fmdiek^'i 
Allen,  41;  Sears  v.  Russell,  8  Grav,  86. 

There  seems  to  be  no  occasion  for  the  appli- 
cation of  the  rules  of  law  dlstingulsfaiDg  be- 
tween a  gift  dependent  upon  a  definite  or  in- 
definite failure  of  iasue,  under  the  doctrines  dis- 
cussed and  laid  down  in  Bayvmrd  v.  Bmee,  12 
Gray,  49;  Terry  v.  Briggs,  13  Met.,  17;  Edav. 
Priest,  6  Gray,  16;  Parker  v.  Parker,  B  Met., 
134;  Brightman  v.  Brightman,  100  Mass.* 
288. 

The  gift  over  in  the  bequest  and  devise  to 
William  D.  Ooddard  Is  mdntained  In  Goddard 

V.  May,  109  Mass.,  468. 

In  the  gifts  to  the  children,  other  than  Mra. 
Whitney,  it  is  to  be  observed  that  the  propfflty 
was  ^ven  "To  have  and  to  hold  and  to  dispose 
of  the  same,  together  with  all  other  property 
that  may  accrue  to  him  under  the  provisions  of 
this  will;  but,  if  he  should  die  intestate  and 
without  legal  issue,"  then  to^the  Immediate  sur- 
viving brothers  and  sisters.  In  their  case  It  Is 
difficult  to  see  why  this  power  of  alienation 
during  life,  and  of  testamentary  din)osition,did 
not  ^ve  an  absolute  estate  to  the  children 
alive  after  the  expiration  of  five  years  from 
the  testator's  decease,  during  which  time  it  waa 
to  be  held  In  trust.  Ide  v.  Ide,  6  Mass.,  fiOO; 
Sears  v.  Bunell,  8  Gray,  86,  100;  Oifford  v, 
Choate,  100 Mass.,  848;  Homerv.  8Mton,iMiBt., 
194;  Halev.  Marsh,  100  Mass.,  468;  Burbani 
V.  Whitney.  24  Pick.,  146. 

If  the  property  had  been  left  simply  in  trust 
for  Mrs.  Allen  with  a  limitation  over  in  case 
she  died  without  Issue,  it  might  be  claimed  that 
she  took  an  equitable  estate  tall  in  the  real  es- 
tate and  the  complete  equitable  title  to  the  per- 
sonal property.  Loring  v.  SSiot,  16  Gray,  678; 
Perry,  Trusts,  2d  ed.,  487^  , 

But  as  the  wg^,^^ft^^®]gp^  thtf  die 
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VH  odIt  to  have  the  income  of  the  property 
during  ber  life,  she  must  be  held  to  have  taken 
mlj  an  eqnitable  estate  for  life;  and,  as  the 
rale  in  SneUejf'a  Com  is  not  in  force  in  this 
State,  ber  issue  must  take  aspurchaser.  Pub. 
StaL,  ch.  126,  §  4;  White  v.  Woodberr»,9  Pick. , 

ise. 

If  the  daughters  of  Louisa  'VThitney  should 
take  the  entire  interest  in  the  personal  property 
after  the  death  of  their  mother,  their  husbands 
wDnld,  nndv  the  law  as  it  existed  at  the 
&ne  the  will  was  made,  at  their  decease 
become  entitled  to  the  whole  of  such  personal 
property.  Gen.  Stat.,  ch.  95,  §  16,  clause  4. 
Adq  Thomas  Allen  would  now,  under  Stats. , 
\m,  ch.  141,  be  entitled  to  one  half  of  the 
IRqieny,  the  income  of  which  was  payable  to 
his  wife.  Such  results  would  certainly  be  con- 
tniy  tothete8tator'Bintention,a8  shown  by  the 
wfa(4ewiU.  It  is  true  that  the  will  provides  that, 
It  the  death  of  Louisa  Whitney,  her  jwrtion 
"shall  be  divided  between"  her  two  children; 
utd  in  the  last  part  of  the  clause  the  testator 
refers  to  the  trust  property,  as  property  "above 
bequeathed  to  such  child  or  children."  The 
piKtioas  of  the  clause  quoted,  construed  in  con- 
nection with  the  wordfl  directing  the  trust  and 
the  income  only  be  paid  over  dming  the  lives 
of  Uie  beneficiaries,  with  remainders  over  in 
em  of  failure  of  issue,  indicate  the  intention  of 
Uie  testator  with  sufficient  cleamesB.  Barru* 
r.  Kirkiand,  8  Gray,  513;  Simonda  r.  Sinumdi, 
m  Mass.,  163. 

The  testator  intended  to  make  bv  his  will,  a 
fiin,complete  and  final  disposition  of  all  his  prop- 
el^, and  that  the  trust  in  question  should  not 
be  iJlowed  to  fall  of  its  purpose.  See,  Metealf 
T.  Fir$t  PariA,  128  Mass. ,  871. 

His  intention,  as  drawn  from  the  whole  will 
that  the  issue  should  take,  may  be  carried  into 
effect  by  supplying  the  proper  words  for  that 
poipose  under  the  authority  of  Wetton  v.  Wett- 
ISSHaM. ,  370:  Be  Parte  Bogen.  3  Mad.,448. 

Jfr.J.F,  Colby,  for  Thomas  Allen: 

One  half  of  the  portiongiven  in  trust  for  the 
benefit  of  Mrs.  Louisa  mdtney  goes  and  be- 
longs to  Allen's  infant  daughter,  Eleanor  G. 
illoi.  under  the  terms  of  the  will.  But  if  not 
so  bdd,  ^e  portion  of  said  Mrs.  Whitney  given 
in  trust  went  to  and  became  the  absolute  prop- 
erty of  ber  two  children  upon  her  decease,  sub- 
ject to  be  held  in  trust  dnruig  their  Ufetitne  and 
open  the  decease  of  his  wife,  Allen,  under  the 
EiatuteBof  1882,  ch.  141,  became  entitled  to  one 
half  of  his  wife's  portion.  Faff  v.  Phippe,  10 
Met,  841;AwditeAv.  AJidrew,  8  Allen,  889. 

3fr.  H.  S.  Dewey-,  for  Annie  L.  Field: 

The  fifth  and  sixth  clauses  must  be  interpret- 
ed tegether.    Parhr  v.  Parker,  5  Met.,  186. 

The  dedsion  in  Ooddard  v.  Jfai/,  109  Mass., 
foot  p.  473,  imports  that  the  testator  did  not  in- 
tend that  Louisa  should  have  two  separate  shares 
in  different  estates,  but  that  the  portion  for  her 
and  her  children  should  be  held  in  trust  during 
thdr  Uvea.  As  to  the  termination  of  the  trust, 
Ibe  words  in  the  fifth  clause,  "Should  either  or 
both  of  said  children  decease  without  lecntl  is- 
nt,"  import  aslft  to  such  legal  issue.  Boe  v. 
Anuwrwf,  3  W.  Bl.,  692;  Humphreyt  v.  Hum- 
L.  k,  4  Eq.,  479;  Hayitard  v.  How.  12 
GfiT,  51;  flintor  v.  Parker,  5  Met.,  189. 

Mr.  C.  F.  Sansw*  Guardian  Ad  Litem,  tor 
John  H.  and  W.H:  Field. 


Devens,  J.,  delivered  the  opinion  of  the 
court: 

The  will  concerning  which  instnictious  are 
asked,  has  been  once  before  this  court  for  In- 
terpretation. Ooddard  v.  May,  109  Mass.,  468. 
William  D.  Goddard  having  died  during  the 
lifetime  of  his  father,  it  was  necessary  then  to 
determine  whether  the  legacies  of  principal  and 
income  of  the  shares  directed  to  be  set  apart  for 
W.  D.  Goddard  had  lapsed  by  his  death  with- 
out issue  and  intestate  in  the  lifetime  of  tilie 
testator,  there  being  in  that  evcsit  an  uncondi- 
tional gift  over. 

It  was  decided  that  the  wortis  "his  share"  and 
"his  portion,"  found  in  the  will,  referred  to  the 
shares  of  the  estate  set  apart  for  him,  but  did 
not  show  any  intent  to  make  the  vesting  of  an 
interest  in  W.  D.  Goddard  a  condition  of  the 
gtft  over;  that  the  sixth  clause  was  not  inserted 
with  a  view  to  the  limitation  over,  and  that  the 
share  of  Wm.  D.  Goddard  should  be  retained 
undivided,  except  for  the  purpose  of  distribut- 
ing the  income  to  the  surviving  brothers  and 
sisters  until  the  expiration  of  five  years  from  the 
testator's  death,  during  which  time  the  princi- 
pal ctt  the  estate  was  to  remain  iindlvided. 

It  was  further  said  that  when  the  distribution 
shall  take  place,  one  third  of  this  share  wUl  be 
added  to  each  of  the  shares  pf  the  brothers  and 
sisters. 

When  this  division  was  made  the  five  years 
had  not  expired  and  it  was  not  necessary  to  de- 
cide, nor  was  it  by  this  language  decided, 
whether  the  portion  of  the  estate  coming  to 
Mrs.  Whitney,  by  reason  of  the  death  of  her 
brother,  should  be  taken  her  absolutely,  or 
whether  it  should  he  added  to  the  trust  estate 
created  on  her  behalf  and  that  of  her  children, 
and  thus  held  and  administered. 

The  fourth  clause,  which  relates  to  the  dis- 
position of  the  income,  provides  that  Mrs. 
Whitney's  share,  in  case  of  her  death,  together 
with  all  that  may  have  accrued,  is  to  be  paid  to 
her  daughters  whom  it  names;  the  fifth  clause 
places  her  share  of '  the  principal  in  trust,  and 

Srovides  for  the  division  of  it  between  Iier 
aughters  at  her  decease,  the  income  being  paid 
to  Uiem  during  (life;  the  sixth  directs  tnat  if 
either  child  shall  decease  during  the  five  years, 
that  portion  of  his  estate  bequeathed  to  each 
child  "shall  be  added"  in  equal  shares  to  the 
portions  of  such  of  any  intermediate  children 
who  may  be  living  at  the  expiration  of  "five 
years  aforesaid-"  The  fourth  and  fifth  clauses 
riiow  fuller  an  intention  that  the  husband  shall 
not  participate  in  the  income  or  principal  of  the 
estate  which  Mrs.  Whitney  received.  By  the 
sixth  clause,  if  the  death  of  W.  D.  Goddard  had 
occurred  after  that  of  his  father,  as  such  share 
his  interest  as  Mrs.  Whitney  might  have  le- 
ceived  was  to  be  added  by  terms  ca  the  dause 
to  her  portion,  this  addition  would  have  been 
to  the  portion  described  in  the  fifth  clause,  which 
was  in  trust.  By  the  first  clause,  also,  had  Mrs. 
Whitney  died  subsequent  to  the  decease  of  her 
mother,  such  share  as  she  might  have  received 
from  her  mother's  estate  wo^d  not  have  been 
received  absolutely,  hut  added  to  that  portion 
which  was  held  in  trust.  The  language  that  at 
the  mother's  death  "Her  said  estate  shall  be  di- 
vided equally  among  her  immediate  surviving 
children  according  to  the  provisions  hereinafter 
named,  with  regard  to  theif^R^«?R#^5iiWWlle 
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of  mr  estate."  allows  do  other  inteiroetaticm. 

Wo  ere,  therefore,  the  testator  m  the  fifth 
clause,  referring  to  the  portion  of  W.  D.  God- 
dard,  and  to  the  contingency  of  his  dying  in- 
testate and  without  issue,  provides  "That  hia 
said  portion  of  my  estate  shall  be  equally  divid- 
ed among  his  immediate  surviving  brothers  and 
sisters,"  the  intention  of  the  testator  revealed 
throughout  the  will  compels  us  to  hold  that  this 
division  Is  to  be  made  by  addition  to  the  por- 
tions elsewhere  given  to  such  surviving  children 
and  upon  the  same  terms  as  those  upon  which 
such  portions  are  given.  When  the  testator,  in 
the  entire  structure  of  his  will,  has  revealed  an 
intention,  thf  language  of  individual  clauses  is 
always  to  be  cons&Tied  with  reference  to  that 
Intention,  even  If  in  another  Instance  or  in  an- 
other connection,  it  might  properly  receive  a  dif- 
ferent construction.  Sparluiwk  v.  Cloon,  125 
Mass.,  265;  Meteatfv.  Fhumingham Parith,  128 
Mass.,  870. 874;  RwUeev.  Andrem,  ISTUass,, 
50. 

Assuming  that  the  property  derived  from  the 
share  of  W.  D.  Goddaxd  is  U>  be  added  to  and 
form  a  partof  the  share  of  Mrs.  Whitney,  we 
are  to  consider  what  disposition  is  now  to  be 
made  of  H  and  who  is  entiUed  thereto,  Mrs. 
Whitney  having  deceased  after  the  expiration 
of  the  five  years  and  her  daughter,  Mrs.  Allen, 
spoken  of  m  the  will  as  Eleanor  G.  Whitney, 
having  deceased  subsequently  to  the  decease  of 
her  mother,  Mrs.  Whitney,  herself  having  a 
daughter,  Eleanor  O.  Allen.  Mrs.  Allen's  hus- 
band. Thomas  Allen,  was  alive  at  her  decease 
and  is  stQl  living. 

The  part  of  the  fifth  clause  relating  to  the 
final  disposition  of  the  trust  property  held  for 
the  benefit  of  Mrs.  Whitney  during  her  life,  and 
of  which  she  was  to  have  the  income,  provides 
that  atberdeath  "Her  said  portion  of  my  estate 
shall  be  equally  divided  between  her  two  chil- 
dren, Annie  Louise  Held  and  Eleanor  G.  Whtt- 
ney"who  afterwards  became  Mrs.  Allen,"The 
same  to  be  held  in  trust  for  them  by  the  said 
Josiah  Bardwell,  and  the  income  thereof  to  be 
paid  them  semi-annuallv  during  their  life,  and 
should  either  or  both  oi  the  sud  children  de- 
cease without  legal  issue,  then  it  is  my  will  that 
the  sidd  portion  of  m  v  estate  above  b^ueathed 
to  such  child  or  children  shall  be  divided  in 
equal  shares  among  my  immediate  surviving 
children." 

The  clause  certainly  attempts  to  provide  for 
all  contingencies  and  to  make  a  complete  dis- 
position of  the  testator's  estate  appropriated  to 
Mrs.  Whitney.  The  final  vesting  of  personal 
property  (and  Hn.  Whitney's  portion  consisted 
both  of  personal  and  real  estate)  may  by  means 
of  au  express  trust  be  postponed  as  in  executory 
devises  of  real  estate  and  there  can  be  no  ob- 
jection, if  the  ultimate  disposition  of  the  prop- 
erty is  not  postponed  in  any  contingency  for  a 
penod  beyond  uvee  in  being  and  twenty-one 
years  thereafter.  8ear»  v.  SuaaeU,  8  Gray,  86; 
"Mtdickv.  F&tdicfc,  9  A\len,Al;  Loriru/v.  Blake, 
98  Mass.,  288;  Otiav.  McLeUan,  18  Allen.  839: 
Hooper  v.  BradbuTy,  18S  Mass.,  im. 

l&s.  Whitney  had  only  an  equitable  estate 
for  life.  She  had  no  power  to  say  who  should 
take  after  her,  and  those  who  were  then  to  take 
were  cUstinctiv  named.  Had  there  been,  at  the 
time  the  will  became  operative,  other  children 
or  had  thoe  bem  mch  subsequontly  bom,  they 
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would  have  had  no  benefit  under  this  clause. 
The  lights  of  Mrs.  Field  and  Mrs.  Allen  are  di- 
rectly derived  from  the  will  and  they  take  there- 
imder  as  purchasers. 

The  remaining  questions  raised  by  the  will 
for  instructions  will  be  determined  by  consid- 
ering what  was  the  character  of  the  estate  taken 
by  the  two  daughters  of  Mrs.  Whitney  respect' 
ively  Did  they  have  equitable  estates  for  life 
only  in  the  trust  property  or  such  estates  of  in- 
heritance therein  that  when  Eleanor  G.  Whit- 
ney (Mrs.  Allen),  deceased,  leaving  lawful  issue 
the  trust  was  terminated  as  to  one  half  the  prop- 
erty, and  is  such  portion  now  to  be  treated  as 
her  intestate  property  to  be  diEposed  of  accord- 
ingtotherulcsoxdesceatanddistributioDt  The 
language  of  the  will  immediately  relating  to  tiiis 
point,  we  have  already  quoted.  Although  a  con- 
tingency existed,  in  the  occurrence  of  which 
there  was  a  devise  over  of  the  property,  the  ex- 
pressioQS  which  show  that  the  two  granddaugh- 
ters are  to  take  more  than  equitable  estates  for 
life  in  the  trust  propertyare  very  strong.  Thus  it 
is  provided  that  Mrs.  Whitney's  share  "shall 
be  equally  divided"  between  them,  and  the 
trust  propertv  is  spoken  of  as '  'above  bequeathed 
to  such  chila  or  children."  The  rule  of  the 
common  law,  that  In  a  deed  or  conveyance  iatfr 
rivot,  the  omission  of  the  words  "  heirs  or  as- 
signs "  indicated  an  intention  to  convey  only  a 
life  estate,  does  not  ordinarily  apply  to  devises. 
Our  statute  also  has  provided  that '  'Every  devise 
shall  be  construed  to  convey  all  the  estate  which 
the  testator  can  lawfully  devise  In  the  lands 
mentioned  unless  it  clearly  appears  by  the  will 
that  he  intended  to  convey  a  less  estate."  R.  S., 
ch.l27,§  24;  (?/«w(m  v.  Fayerweather,^  Gray  ,848. 

While  in  terms  the  testator  provides  for  the 
death  of  his  nimddaiighters  without  issue  by 
the  beauest  of  the  portion  in  such  case  to  his 
immediate  surviving  children,  be  does  not  ex- 
pressly provide  for  the  contingency  which  hse 
occurred;  the  death  of  one  of  them  leaving  is- 
sue. But  that  which  the  testator  gave  is  not  to 
be  construed  as  less  than  an  estate  of  inherit- 
ance, because  in  a  certain  contingency  It  might 
be  determined.  The  devise  over  in  case  either 
of  the  granddaughters  die  without  legal  issue, 
necessarily  implies  that  if  the^  die  leavmg  issue 
an  estate  of  inheritance  is  devised  to  her.  Uthe 
clause  by  which  it  was  ordered  that  tiie  estate 
should  be  equallv  divided  between  the  two 
granddaughters,  the  income  being  paid  to  each 
for  life,  could  otherwise  be  construed  as  giving 
only  an  estate  for  life,  the  effect  of  the  limita- 
tion over  to  her  legal  issue,  would  be  to  eolaige 
it.  Hayteard  v.  Hoae,  13  Gray,  4St\  Pofker  v, 
Pa/rkfT,  6  Met.,  184. 

It  is  contended  that  the  manifest  purpose  of 
the  testator  was  not  merely  to  prevent  the  hus- 
band of  Mrs  Whitney,  but  also  the  husbands 
of  either  of  her  dauKhters,  from  any  participa- 
tion in  his  estate  and  to  keep  it  in  his  immediate 
family.  If  so,  he  has  certainly  failed  to  express 
such  purpose,  as  it  is  only  in  case  of  "decease 
without  issue"  that  he  has  shown  an  intention 
that  the  share  bequeathed  to  either  of  his  gnuid- 
daughters  namea  shall  be  disposed  of  by  a  de- 
vise over  to  his  then  surviving  children. 

Mrs.  Allen's  share  was,  indeed,  to  be  kept  In 
trust  during  her  lifetime,  but  this  is  not  incon^- 
ent  with  holding  that  she  was  emiitably  the  own- 
er of  the  property.  Trusts  ^^^^l^be  same 
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mica  of  descent  and  are  deemed  capable  of  the 
Mine  Bmitations  as  legal  estates.  Whatever 
iroiUd  be  deemed  theruleof  law,if  itwasalegal 
estate.is  applied  in  equitytoatnifltestate.  Bur- 
gmT.  WheaU,  1  W.  BL.  160;  Loring  y.  Eliot, 
M  Orty,  66&  Although  the  rule  in  8Mlej/'i 
Caae  itnot  in  force  in  tQs  State,  the  words  used 
io  the  deviae  do  not  operate  to  make  the  issue 
of  MiB.  Allen  purchasers  under  the  will,  but 
only  to  enlarge  the  estate  conferred  on  her.  Eay- 
ward  T.  Bowe,  ubi  tupra. 

We  do  not  perceive  that  the  case  as  now  pre- 
lented  requires  us  to  determine  whether  the 
words  "  decease  without  issue  "  refer  to  an  in- 
definite or  a  definite  failure  of  issue,  a  question 
often  difficult  to  dedde  in  the  construction  of 
viOs.  In  either  case  the  result  is  the  same  so 
far  as  the  present  disposition  of  the  property, 
which  consists  of  both  personalty  and  realty,  is 
aucenied.  If  th^  are  construed  as  meaning  a 
definite  failure  of  issue  on  which  the  ultimate 
iimftatifm  wu  a  Talld  devise  at  the  decease 
of  lbs.  Allen,  the  contingenc}'  upon  which  It 
depends  has  not  occurred  and  cannot  occur. 
^vjMTT.Anid&UTV.lSS  Mass.,  808.  The  prop- 
my  is  to  be  treated  as  her  intestate  property. 
The  personalty  will  pass  to  her  admmistrator 
and,  by  the  law  which  prevailed  at  the  time  of 
the  decease  of  Mrs.  Allen,  the  husband  will  be 
entitled  to  the  wliole  thereof  after  the  payment 
of  debts  and  expenses.  G.  B.,  ch.  85,  14. 16. 
In  the  real  estate  he  wfll  be  entitled  to  his  ten- 
ancy by  the  curtesy. 

If  the  words  "decease  without  issue"  are 
construed  as  meaning  jin  indefinite  failure  of 
issue,  the  ultimate  limitation  over  would  be 
void  as  to  the  personalty ;  Mrs.  Allen  would  take 
•  complete  equitable  title  thereto  and  It  would 
now  pais  to  her  adminbttriitor.  In  the  realty 
she  would  take  an  equitable  estate  tail  of  which 
her  daughter  would  now  be  the  tenant  and  the 
devise  over  would  be  of  a  remainder  after  an 
ertatetail.  AUenv.  Tnuteet  Athley  S^iool  Fund, 
103  Maw.,  362;  EdU  v.  Prie»t,  6  Gray,  18;  Al- 
6w  V.  Carpenter,  13  Gush.,  883.  But  an  estate 
tail  being  one  <tf  inheritance  and  Vb»  wife  hav- 
ing been  seised,  the  husband  is  mtitled  to  his 
curt»y  therein.  R  8.,  ch.  124,  g  1;  Co.  Litt, 
K  a;  2  BI.  Com.,  136;  Lorinn  v.  EUot,  16 

&mefor  inttruetimt  accordingly. 


Oflee  G.  PRATT 
Inbabhants  of  the  Town  of  AHUERBT. 

An  faiatraetion  which  assomee  a  fact,  and 
wliieh  is  not  applicable  to  the  facts 
found  Ls  propeny  r^baed. 

(Hampshire  Decided  October  28. 188S.) 


Hon.— It  Is  the  duty  of  municipal  corporations 
to  keep  Its  streets  in  saoh  repair  as  to  be  safe  for 
tnvden.  See.  McuHaon  v.  Baker,  (lod.,)  1  West.  B., 
lll,«iidno(e. 

The  question  of  eufletenoy  of  a  sbeet  Is  ono  ot 
fkettortlieJuTjr.  See,Oood/«lloi0v.jr<iiiPor,ete.,  of 
<RT.jlOent.B..a. 

lUM. 
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ON  exceptions  to  instructions. 
Action  for  damages  for  Injory  resulting 
from  defect  in  highway. 
Mr.  Wm.  O.  Bassett.  for  plaintiff  : 
The  verdict  necessarily  included  in  ttie  find- 
ing that  the  post,  standing  where  it  did,  made 
the  way  defective.   It  was  designed  to  cause 
people  to  drive  away  from  a  building,  standhig 
120  feet  away,  at  a  comer,  instead  of  turning 
the  comer  near  to  the  building.  Whether  It  ac- 
complished, or  was  adapted  to  that  end,  does 
not  appear.    Murphy  v.  Glouceater,  105  Mass., 
470;  Om.  v.  WUmington,  105  Mass.,  590,  601. 

It  was  no  part  of  defendant's  duty  to  erect 
it.  The  building  did  not  make  the  way,  near 
where  it  stood,  defective.  8mWt  t.  Wakefield, 
105  Mass. ,  478.  If  there  was  no  error  in  locating 
the  railing  or  any  part  of  it,  the  question 
whether  there  had  been  negligence  in  construct- 
ing or  maintaining  it  was  for  the  jury.  Howard 
V.  Mendon,  117  Mass.,  585;  Whitev.  Boeton,  132 
MasB.,  491, 494;  Myen-v.  SpringfiOd,  113 Mam., 
489.  Defendant  was  to  keep  the  way  reasona- 
bly safe  and  convenient.  Pud.  Stat.,  ch.  52,  §1. 
There  seems  to  l)e  no  difference  in  priociple 
whether  they  in  good  faith  think  an  existing 
condition  Judicious  or  necessary  for  convenience 
and  BO  decide,  or  themselves  actively  bring  it 
about  with  a  like  view.  Pub.,  Stat.  ch.  52,  g 
15;  Deani$Um  v.  Olark,  135  Mass.,  216. 

Defendant  had  the  advantage  of  having  the 
jury  ocHkdder  all  that  was  in  fact  done,  as  bear- 
ing on  the  (^estion  of  fact,  whether  the  de- 
fective condition  as  it  existed  at  the  time  of  the 
mjury  might  have  been  remedied  by  reasona- 
ble care  and  diligence  on  the  part  of  the  Town. 
This  was  all  it  was  entitled  to.  Pub.  Stat.,  ch. 
53,  §18;  Booneiy  v.  Randolph,  128  Mass.,  660; 
HajKt  V.  Cambridge.  186  M!ass.,  403. 

Whether  the  railing  was  permissible  at  all, 
and  whether  suitable,  as  well  as  whether  suita- 
bly maintained,  were  facts  to  be  passed  upon 
by  the  jury  on  the  question  of  whether  the 
way  was  reasonably  safe.  Persons  and  prop- 
erty are  not  to  be  unreasonably  exposed.  Cur- 
rier  v.  LotoeU,  16  Pick.,  170,  174;  Taylor  v. 
Wotmra.  180  Mass.,  494,  503. 
Mewre.  Hamlin  A  Pai^.  for  defendants. 
Towns  are  bound  to  keep  their  roads  in  a 
reasonably  safe  condition  for  travelers,  and  the 
statute  pomts  out  the  manner  in  which  this  duty 
shall  be  performed.  P.  8.,  ch.  63,  ^§1,8.  The 
selectmen  may  themselves  act  as  lugfaway  sur- 
veyors under  a  proper  vote  of  the  Town.  Ben- 
jamin V.  Wheeler,  15  Gray,  486;  Bay  St.  B.  Ch. 
V.  Fbtter,  116  Mass.,  481. 

The  erection  of  a  railing  wherever  needed  is 
a  "repair"  of  the  highway,  and  the  want  of  a 
railing  where  one  is  necessarv  is  a  "deficiency" 
in  the  way.  Hayden  v.  AttMtorotigh,  7  Gray, 
888;  Harwood  v.  City  (tf  LoixieU,  4  Cush.,  310. 

A  railing  lawfully  existing  is  notalegaldefect 
in  the  highway.  Mawmber  v.  T^nton,  100 
Mass..  251 

In  Stiekney  v.  City  of  Salem,  3  Allen,  876,  the 
court  says  that  "The  legal  obligation  of  keep- 
ing a  sufficient  railing  upon  a  highway  is  im- 
posed only  when  it  is  necessary  to  mark  the 
limits  of  that  part  of  the  road  within  which 
persons  may  safely  travel.  The  question  of  the 
necessity  of  the  repairs  must  be  determined  by 
Ae  prc^ieroflBcen  of  the  Town,  and^eir  Judgi 
ment  and  octfon  upon  tl|9gi^|d«9i^Oi@^C 
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revised  by  the  jury  in  aa  action  at  law. "  Ben- 
jaminy.  Whetler,  8  Gray,  418. 

Morton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  instruction  requested  was  properly  re- 
fused, because  it  was  not  applicable  to  the  facts 
found.  It  assumed  that  the  selectmen  had,  for 
the  purpose  of  marking  the  traveled  part  of  the 
road,  erected  and  mamtained  a  railins,  and 
that  the  post  against  which  the  plaintiff  ran 
was  a  part  of  this  railing.  The  facts  were  that 
they  had  not  maintain^  such  railing  and  that, 
at  the  time  of  the  accident,  the  post  wasstand- 
ing  by  itself,  not  a  part  of  a  continuous  railing. 
But  it  is  not  their  duty  nor  within  the  power 
of  the  selectmen  to  alter  a  highway  for  the  jpur- 
pose  of  dianeing  the  line  of  travel.  It  is  a 
question  ctf  fact  for  the  jury  to  determine 
whether  the  way  is  thereby  made  defective. 

The  ea»e  via*  properly  tubmitted  to  the  Jury. 


Rachael  H.  FLETCHER  et  al. 

V. 

Arthur  M.  EVANS  al. 

Where  the  heirs  at  l&w  gave  anthoritjr 

to  the  widow  of  the  deceased,  to  .con- 
tract for  the  erection  of  a  monnment 
in  their  cemetery  lot,  the  authority  car- 
ries with  It,  hy  implication,  the  right 
to  give  to  the  contractor,  a  license  to  en- 
ter the  lot,  build  the  monument,  and  to 
r«uoTe  it  if  it  was  not  satisfactory  to 
the  widow  or  if  she  did  not  pay  for  it, 
aocoiding  to  the  tennB  of  the  contract. 

(Woroerter— Decided  October  M,  USB.) 

TORT  for  trespass  in  forcibly  entering  a  bur- 
ial lot  and  taking  and  converting  a  tablet 
erected  there  by  plaintiffs  upon  a  contract,  ex- 
ecuted bv  Rachael  Steele,  widow  of  I^vid 
Steele,  who  was  the  father  of  the  plaintiffs  and 
who  owned  said  lot  at  his  death.  It  was  used 
as  the  family  burial  lot  of  himself  and  the  said 
Radiael  Ste^,  his  wife,  for  their  children. 
Rachael  Steele  contracted  for  a  tablet  to  be 

f laced  at  the  grave  of  her  husband,  in  said  lot. 
t  appeared  that  the  plaintiffs,  who  were  the 
only  children  living  of  said  David  Steele  at  his 
death,  and  the  only  persons  interested  in  said 
lot,  unless  the  said  Hachacl  Steele,  their  mother 
and  widow  of  said  David  Steele,  had  an  inter- 
est, knew  of  the  said  contract  with  defendants 
for  said  tablet,  and  the  defendants  placed  the 
tablet  upon  a  gravel  foundation  not  otherwise 
affixed  to  or  upon  the  lot,  with  the  knowledge 
and  assent  of  the  plaintiib,  but  it  did  not  ap- 
pear that  they  knew  or  assented  to  the  part  of 
the  contract  which  gave  the  defendants  powerto 
take  it  awav  and  sell  it.  Rachael  Steele  accepted 
the  tablet,  out  upon  demand  for  payment  wrote 
them  to  come  and  take  it  aw^;  that  it  was  not 
according  to  contract  Haintiff,  Rachael  Fletch- 
er, then  forbade  the  defendants  from  entering 
the  lot  or  taking  the  said  tablet.  Defendants 
entered  and  took  tlie  tablet  under  their  contract, 
claiming  that  said  Rachael  Steele  had  such  an 
interest  in  said  lot  and  authority  as  widow  of 


David  Steele  that  she  could  give  the  license  con- 
tained in  said  omtract. 

The  court  ruled  that  Rachael  Steele  had  no 
interest  or  authority  to  make  the  contract  and 
^ve  tbe  license  without  the  consent  of  plaint- 
iffs, and  that  the  title  to  said  tablet  paraed  to 
the  plaintiffs,  and  found  for  the  plaintiffs  for 
the  trespass  and  conversion,  ana  defendants 
excepted  and  their  exceptions  were  allowed. 

Mr.  H.  I*.  Parher.  for  plamtiffs: 

The  plaintiffs  were  the  sole  owners  in  fee,  and 
defendants  were  trespassers;  hence,  the  find- 
ings' of  the  court  were  correct.  Meagher  v. 
DHkoU,  99  Mass.,  281. 

Theactofthedefendants,claimed  tohavebeen 
done  under  an  authority  or  license,  given  with- 
out the  knowledge  or  assent  of  the  plaintiffs 
and  after  they  had  expressly  forbidden  it,  was 
an  indictable  offense  under  the  providnis  of 
the  statutes  and  punishable  as  such.  And  the 
court  correctly  ruled  that  Rachnel  Steele  could 
give  no  such  ucense,  and  that  no  such  license 
or  authority  would  be  a  bar  to  this  action. 
Pub.  Stat.,  ch.  207,      49,  50. 

The  tablet  being  erected  upon  the  lot,  with- 
out any  contract  witli  the  owners,  became  s 
part  of  the  realty  and  the  defendants  are  liatde 
for  its  conversion.  Waiihbum  v.  Sproat,  18 
Mass.,  449 ;  Peiree  v.  Ooddard,  22  Pick.,  659; 
first  par.  in  Sudbury  v.  </o;i««,8Cush.,  189, 190; 
ffoteard  v.  Femnden,  14  Allen,  128;  Meriamy. 
Brown,  128  Mass.,  881 ;  ScAin  T.  Harknem,  4 
N.  H.,  415. 

Mr.  W.  A.  Oile,  for  defendants  : 

Phuntiffs'  consenting  that  the  defendants 
should  put  the  property  upcm  their  land 
amounted  to  a  license,  which  would  prevat 
the  property  from  becoming  a  fixture  or  a  part 
of  the  realty;  and  the  property  being  placed 
upon  gravel  with  no  other  foundation,  as  tbe 
facts  ^nd,  it  could  not  thereby  become  a  part 
of  the  plaintiffs'  pronerty  as  affixed  to  their 
realty.  Washb.  Real  Prop.,  *408;  A^vny. 
irim»M,8Pick.,402. 

If  the  plaintiffs'  consent,  that  the  defendants 
should  place  the  property  upon  the  lot,  was  a 
license,  it  would  carry  with  it  the  right  of  re- 
movid  and  the  incidental  right  of  taking  it 
away,  and  to  cntCTing  upon  the  lot.  Do^y. 
Gorham,  5  Pick.,  487;  ChirtiA  v.  SidSe,  7  Al- 
len, 185. 

In  Lakin  v.  Ame*,  10  Cush.,  198,  it  washdd 
that  a  license  would  be  presumed  from  the  re- 
lation of  the  parties,  and  will  be  presumed 
from  mother  to  son,  to  remove  the  son's  chil- 
dren from  the  mother's  tomb. 

A  husband  is  liable  for  his  wife's  funeral  ex- 
penses, as  well  as  for  necessaries  during  her 
lif e ;  and  the  wife.  1^  chapter  262.  Acts  (rf  188S, 
has  a  right  to  be  buried  in  the  lot  owned  by  her 
husband  during  coverture.  Cunningham  v. 
Reardon,  98  Masa,  588 ;  see,  WeU  v.  WaUter. 
180  Mass.,  422 ;  Ditrdl  v.  Stayward,  9  Oray, 
248. 

Morton,  Gh.  J. ,  delivered  the  opinion  of  tbe 
court : 

By  on  express  raoviaiott  of  the  contract  made 
between  Rachael  Steele  and  the  defendants. 

they  had  the  right  to  remove  the  monument 
erected  by  them  at  the  grave  of  her  husband, 
David  Steele,  if  it  was  not  paid  for  according 
to  the  terms  gf  the  ^urtemDt^rv1%e  bm  of  ex . 
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cfpdona  states  that  the  plahitlfls  knew  of  said 
contract  and  that  the  defendants  erected  the 
said  monument  with  the  knowledge  and  assent 
of  the  plaintiffs,  hut  it  did  not  appear  that  they 
koew  or  assented  to  the  part  of  the  contract 
which  gave  the  defendants  power  to  take  it 
nrar.  After  the  monument  was  completed. 
BaiAael  Steele  nottfled  the  defendants  that  it 
was  Dot  according  to  the  contract,  requested 
them  to  remoTe  it  and  refused  to  pay  for  it. 
Upon  these  facts,  we  are  of  opinion  tnat  the  de- 
foidants  had  the  right  to  enter  the  burial  lot 
and  remoTe  the  monument.  It  is  not  necessary 
to  consider  whether  a  widow  can,  without  the 
consent  of  the  heurs,  erect  a  monument  at  the 
grave  of  her  deceased  husband  and  give  to  the 
contractor  a  license  to  enter  the  burial  lot  for 
the  purpose  of  removing  it,  if  it  is  not  satisfac- 
tory or  is  not  paid  for  according  to  the  contract. 
Id  this  case  the  heirs  at  law  authorized  her  to 
erect  the  monument.  Such  authority,  without 
any  restriction,  gave  the  widow  the  right  to 
Diake  any  reasonable  contract  for  a  monument 
and  by  implication,  the  right  to  give  to  tile  con- 
tractor a  license  to  enter  the  lot  to  build  the 
monument  and  to  remove  it  if  It  was  not  satis- 
factory or  if  she  did  not  pay  for  it  according 
to  the  contract. 

The  contract  which  the  widow  made  with 
the  defendants  was  a  reasonable  one;  under  it 
the  monument  would  not  become  a  part  of  the 
mlfy  until  it  was  accepted  and  paid  for.  They 
knew  of  the  contract  and  knew  that  the  de- 
teadantB  were  putting  up  a  monument  under  it. 
They  did  not  object  to  it  at  the  time  and  cannot 
now  de[»ive  the  defendants  of  their  right  to 
remove  the  monument  becauae  they  did  not  In- 
qoiFe  into  its  terms. 

Eteq^twHM  nutained. 


Anael  WRIGHT 

V. 

Elias  DRES3EL. 

L  An  allegation  xn  a  complaint  and 
search  warrant  that  stolen  goods  are 
concealed  in  the  "bouseof  E.  D.,  of  6ran- 
by,''  imports  the  hotise  wherein  E.  D. 
dwells  in  Oranby,  and  if  he  is  the  only 
B.  I),  in  Granby,  and  does  not  own  or  oc- 
cupy any  other  house,  the  house  is  suf< 
fldentlT'  described,  as  being  in  Granby. 

3.  The  portion  of  the  General  Statute 
omitted  in  the  Public  Statutes,  is  not 
therebT'  annulled  t  and  a  search  war- 
rant may  be  returned  to  any  court 
haling  cognizance  of  the  case,  uthon^fa 
not  ia  the  connty  of  the  court  which  is- 
sued it. 

S.  A  search  w»rrant  need  not  set  forth 

that  there  is  * 'reasonable  cause"  for  the 
complainant's  belief  that  the  goods 
are  concealed  in  the  building  to  be 
searched;  nor,  that  there  is  "satlsfkc- 
torr  erldence,**  etc.,  to  Justify  a  war- 
rant for  search  in  the  night  time. 

4.  A  search  warrant  is  not  civil  process, 
within  the  prohibition  of  the  Smiday 
Law. 

(BampaUre  Decided  October  21, 1886.) 
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TORT,  tar  an  assault  and  battery  on  a  depu- 
ty sheriff  while  serving  a  search  warrant 
on  defendant  at  his  residence.  Defendant  an- 
swered that  "The  plaintiff  was  trespaesing  upon 
the  close  of  the  defendant,  and  he,  the  defend- 
ant, only  used  neceuary  and  justifiable  force 
to  protect  the  said  close  and  remove  said  plaint- 
iff therefrom." 

It  appeared  that  plaintiff,  a  deputy  sheriff  of 
Hampshire  County,  on  Sunday,  January  18, 
1884,  with  his  son,  also  a  deputy  sheriff,  and 
others,  assistants,  arrived  at  the  hoiisc  of  de- 
fendant at  Granby,  informed  him  of  the  war 
rant  and  explained  its  contents,  entered  the 
house  peaceably  and  on  searching  found  part 
of  the  property  mentitmed  in  the  warrant,  and 
thereupon  attempted  to  arrest  defendant,  who 
forcibly  resisted.  Later  in  the  day  officers  of 
Hampden  County  arrested  defendant  and  the 
next  day  took  him  to  Northampton,  whence  he 
was  brought  by  plaintiff  before  the  District 
Court  of  Hampshire,  as  returned  on  the  war- 
rant. 

The  defendant  objected  that  the  wamnt 

furnished  no  justification  because  (1)  it  "is  a 
civil  process  and  cannot  be  executed  on  the 
Lord's  day";  (2)  it  contained  "no  proper  de- 
scription of  the  place  to  be  searched";  (3)  it 
"should  have  been  made  returnable  into  some 
court  of  the  Coimty  of  Hampden  having  juris- 
diction of  a  larceny  in  Holyoke";  (4)  it  "did 
not  justify  the  search  of  the  house  in  the  night 
time  and  the  attempted  arrest." 

The  Judge,  against  the  plaintiffs  objection, 
ruled  that  the  warrant  waa  insufficient  in  law; 
that  upon  all  the  evidence  the  plaintiff  could 
not  justify  the  attempted  arrest;  and  that  the 
defendant  was  justified  in  employing  proper  and 
reasonable  force  in  resisting;  but  this  only  ap- 
plies if  the  plaintiff  was  ^ting  under  the  au- 
thority of  the  search  warrant  alone. 

To  the  ruling  of  the  court,  plaintiff  alleged 
exceptions. 

Mr.  J.  C.  Hammond,  for  plaintiff: 

The  search  warrant  is  not  a  civil  process 
within  the  prohibition,  Pub.  St.,  ch.  98,  §  6, 
and  the  service  on  Sunday  was  valid.  Johnton 
V.  Daif.  17  Kek.,  106. 

The  descriptloD  of  the  place  was  sufficient. 
The  words  "and  premises  may  be  rejected  as 
surplusage.  The  evidence  suificiently  identifies 
the  house.  The  warrant  was  properly  returna- 
ble in  Hampshire.   Pub.  Stat.,  ch.  313,  %  3. 

The  plaintiff  as  deputy  sheriff  can  now  jus- 
tify under  his  common-law  authority,  if  he  had 
reasonable  ground  to  suspect  the  defendant 
guOty  of  a  felony  .although  he  did  not  at  the  time 
have  in  mind  the  prbiciple.  It  Is  absurd  to 
bold  that  a  sheriff  must  prove  his  state  of  mind 
to  justify  his  official  acts.  Commonwealth  v. 
Carey,  12  Cush.,  246;  see,  also,  Comrt.  v.  Mc- 
Laughlin, 12  Cush.,  p.  616. 

Larceny  and  the  receiving  or  concealing  of 
stolen  goods  are  felonies.   Inih.  Stat.,  ch.  208, 
20,48;  ch.  210,  §1. 

Mr.  W.  B.  Brooks,  for  defendant: 

The  warrant  is  fatally  defective  as  to  distinct 
designation  of  the  place  to  be  searched.  U.  8. 
Const.,  art.  4.  Declaration  of  Rights,  art.  14. 
1  Bishop,  Or.  L.,  §  809;  State  v.  Eo6in$on,  88 
Me.,564;  CommonweattAy.TntoxieaHngLiquort, 
116  Mass.,  843. 

The  town  or  county  of  the  place  nnot  allei 
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Oomnummalth  t.  iTOoxieaUng  Liguon,  110 
MasB.,  182.  "House" and  "premiaes  aie words 
too  vague.    Humes  v.  Taber,  1  R.  I.,  464. 

The  word  "preraiaes"  signifies  lands  and  ten- 
ements generaUy.  Bouvier,  Law  Die. ,  Vol.  3. 
If  it  be  surplusage,  then  Uie  officer  abused  his 
precept  ana  became  a  trespasser  odiTu'tio.  E^y 
V.  mlmot.  16  Gray,  168. 

The  warrant  is  void  for  want  of  jurisdiction. 
The  portion  at  Gen.  Stat. ,  ch.  170,  §S  8, 4,  ondt- 
ted  in  Pub.  StaL,  ch..  212,  §§  8, 4.  is  annulled. 
EUii  T.  Pa^,  1  Pick.,  43. 

The  warrant  failed  to  recite  that  there  was 
"reasonable  cause"  for  the  belief  alleged  in  the 
complaint.  Pub.  Stat.,  ch.  212,  §  1;  Attor- 
nev^eneral  v.  Justicet,  103  Mass.,  456- 

The  warrant  being  defectiTe.  the  defendant 
had  a  right  to  resist.  Commonwealth  T.  Orotty, 
10  Allen,  408. 

The  instructions  were  suffldeatly  favorable 
to  the  plaintiff.  His  return  shows  that  he  act- 
ed imder  the  warrant  alone,  and  jMrol  evidence 
is  inadmis^ble  to  contradict  the  return.  Wei- 
Ungton  v.  Qdle,  18  Mass.,  488. 

Holmes*  <r.,deliveredtbe  opinion  of  the  court: 
This  is  an  action  of  tort  for  assault  and  bat- 
tery. The  defendant  pleaded  ton  assault  dt' 
mesne.  At  the  trial  it  appeared  that  the  plaint- 
i£E  was  a  deputy  sheriff  of  the  County  of  Hamp- 
shire; that  he  came  to  the  defendant's  house  at 
about  three  o'clock  Sunday  morning,  exhibited 
a  search  warrant,  entered  the  house  peaceably, 
searched  it,  and  found  there  part  of  the  prop- 
erty described  in  the  wairant.  He  also  searched 
a  abed  and  com-bam  connected  with  the  house, 
and  the  barn.  While  in  the  house  he  attempt- 
ed to  arrest  the  defetulant,  who  resisted  with 
force.  The  defendant  contended,  and  the  court 
ruled,  that  the  warrant  was  insufficient  in  law, 
and  that  upon  the  warrant  and  the  evidence  the 
phiintifl  conld  not  Justify  bis  attempt  to  arrest 
the  defendant,  and  that  the  defendant  was  jus- 
tified in  resisting  with  reasonable  force.  There 
was  also  a  question,  whether  the  plaintiff  could 
rely  on  his  common-law  authority,  which  it 
wiU  not  be  necessary  to  consider.  For  we  are 
of  opinion  that  the  warrant  was  sufficient  and 
that  the  plaintiff  did  not  exceed  the  authority 
conferred  by  it. 

The  chief  objection  to  the  warrant  is,  that  It 
contains  no  proper  description  of  the  place  to 
be  searched.  "The  warrant  was  attached  to  the 
complaint,  CommonweaWi  v.  Dana,  2  Met., 
829-886,  and  directed  the  officer  to  enter  "  the 
house  and  premises  mentioned  in  the  above 
complaint."  The  language  of  the  complaint 
is,  "  The  house  and  premises  of  Elias  Dressel, 
of  Granby,  in  said  County  of  Hampshire;"  the 
whole  being  closely  amilar  to  the  warrant 
which  was  held  good  in  Stone  v.  Dana,  0 
Met.,  98. 

It  was  argued,  that  the  words  "  of  Granby, 
in  said  County  of  Hampshire,"  must  be  referred 
to  Elias  Dressel,  and  not  to  the  house;  and  so 
far  we  agree  with  the  defendant.  Then  it  was 
said  that  although  it  appeared  that  Elias  Dres- 
sel was  tlie  only  man  ca  his  name  in  Oranby, 
and  both  owned  and  occupied  the  house 
Bearcbod  and  owned  no  other  house,  that  it 
seemed  to  be  assumed,  in  this  county,  he  might 
own  houses  in  other  counties  to  which  the  war- 
rant would  equally  apply.  But  we  think,  that, 
44 


according  to  the  common  use  of  language,  in. 
this  State  at  least,  when  a  man  ia  commanded 
to  enter,  or  it  is  alleged  that  goods  are  con- 
cealed in,  "  the  house  of  E.  D.,  of  Gh^by," 
pritna  ficcie  the  words  mean  the  house  occupied, 
by  E.  D.,  not  the  house  owned  by  him;  and 
that  no  sound  distinction  exists  between  this 
language  and  "  the  dwelling-house  of  E.  D.," 
etc,  as  to  which  the  law  is  settled.  Dwinn^ 
V.  Boynton,  8  Alien,  810;  HumM  t.  Taber,  X 
R.  I..  464,471.  Fuitfaermore,  an  Intcnrptetatiou 
of  the  warrant  which  would  bring  bouses  out- 
side the  county,  if  they  exist,  vrithin  its  lan- 
guage— and  thus  read  it  as  directing  the  officer 
to  search  outside  bis  county,  and  attributing  to 
the  magistrate  a  manifest  attempt  to  exceed  his 
jurisdiction — is  avoided;  the  word  "  of,"  is 
taken  to  refer  to  visible  occupation,  rather  than 
to  record  title  if  upon  the  facts  of  the  case  and 
in  this  collocation. 

As  Elias  Dressel  is  described  as  of  Granby, 
that  is,  as  residing  there,  if  the  warrant  means 
the  dwelling-house  occupied  by  him,  the  house, 
of  course,  must  be  in  Granby,  and  the  place  is 
m)perly  described.  Dieinnels  v.  Boynton, 
Sumesr.  Taber,  ubi supra.  The  words,  "and 
premises,"  plainly  refer  only  to  the  premises 
used  and  occupied  In  connection  with  the  house. 

It  was  further  objected,  that  the  warrant  was 
void  because  made  returnable  before  tiie  Dis- 
trict Court  which  issued  it,  and  as  the  com- 
plaint alleges  that  the  goods  were  stolen  in  the 
Coimty  of  Hampden,  H  was  suggested  that  the 
District  Court  did  not  have  "  cognizance  at  the 
examination  of  the  case/'  witi&  Pub.  Stat., 
ch.  212,  §§  8,  4 

We  see  no  reasoq  to  suppose  that  the  lan- 
guage was  intended  to  do  anything  more  than 
to  abridge  the  words  of  Gen.  Stst.,  ch.  170,  § 
8;  Rev.  Stat.,  ch.  142,  §  8,  which  was  "before 
the  magistrate  or  court  having  cognizance  of 
the  case."  The  periodical  co^flcation  of  the 
statute  law  stands  on  a  diflterent  footing  from 
new  legislation,  and  we  cannot  presume  that 
changes  are  intended  unless  the  intention  clear- 
ly appears.  Moreover,  if  the  thief  brought  the 
goods  into  Hampshire,  or  if  stolen  property  was 
received  in  the  county,  there  was  an  offense  in 
Hampshire.  €hmmontMatthv.Whdte,t2A'MAm., 
480. 

We  have  no  doubt  that  the  warrant  wm 
properly  made  returnable  before  the  court  from 
which  It  issued.  See  the  complaintin  Stojiev. 
Dana,  nbi  supra.  It  was  unnecessary  for  the 
warrant  to  set  forth  that  the  court  was  satisfied 
that  there  was  "reasonable  cause"  for  the 
complainant's  belief  that  the  goods  were  con- 
cealed in  Dressel's  house,  under  Pub.  Stat.,  ch. 
212,  §  1 ;  or  that  there  was  "  satiBfactory  evi- 
dence," etc.,  to  justify  a  warrant  to  search  in 
the  night  time,  under  %  4.  See,  Holland  v.  Sea- 
grave,  11  Gray,  207. 

It  was  not  much  pressed  that  the  warrant,  if 
valid,  could  not  be  executed  on  Sunday;  the 
prohibition  of  Pub.  Stat.,  c.  98,  §  6,  oaly^  ex- 
tends to  civil  process.  A  search  warrant  is  not 
civil  process  within  the  prohibitioiL  Pub.  Stat, 
c.  212,  %  1.  See,  Sobinatm  v.  meAardton,  18 
Gray,  454-456,  and  the  execution  of  it  on  Sun- 
day was  valid  at  common  law.  Pearee  v.  At- 
ipood,  IS  Mass.,  824,  347;  Jt^nton  v.  Day,  17 
Pick.,  106-109. 

Bxe^tions  $ustained. 
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/n  B$  ConntT  COMMISSIONERS  of  HAMP- 
SHIRE COUNTT,  Petn. 

1.  The  Statute  veets  In  the  Covnty  Com- 
missioners the  power.and  makes  it  their 
dat7,  to  m&ke  publle  Improvemo&ts 
and  pay  for  the  atune,  oat  of  the  eonnly 
treanuy.  On  the  oompletion  of  the  work, 
threo  special  eommimloBerswere  ap- 
pointed by  this  oonrt.  to  determine 
what  towns,  persona  and  corporations, 
Including'  the  county,  are  being  benefit- 
ed by  the  said  improvements,  and  de< 
eree  what  proportion  of  the  expense 
of  the  work  should  be  apportioned  to 
«adij  in  view  of  the  Bpedal  benefits  de- 
riTOd;  with  theanthonty  conferred  upon 
them  to  decide  all  questions  of  law  and 
fact  which  may  arise  on  the  hearing, 
and  report  to  this  court.   Held,  that 

Seelal  commissioners  have  no  au- 
ori^  to  reserve  questions  for  re- 
view in  this  oonrt;  that  the  onlj-  mode 
of  revising  their  opinions  Is  by  an  ap- 
pral  taken  by  the  party  aggrieved. 

2.  Where  th^  report  is  imperfect,  and 
Incomplete,  it  must  be  recommitted  for 
amencunent,and  be  returned,  as  amend- 
ed, to  this  court  for  flnal  JudcmentAnd 
until  then  no  queetions  of  law  can  be 
raised  under  it. 

(Hampdilre— * — Dedded  October  8ft,{1886J 

PETITION  for  appointmeat  of  commisdon- 
en  to  apportion  the  ezpetue  of  protecting 
the  iMDk  of  the  Connecticut  River,  under  ch. 
aOO  of  Acts  of  1875. 
The  case  is  stated  in  the  opinion. 
Mr.  Enoa  Panmu.  for  Mass.  Cent.  R  R. 
Co.,  etai.: 

Tbe  petitionera  are  estopped  to  claim  under 
these  proceedings,  hj  reason  of  their  own 
Ucbes,  in  that  the  benefit  was  completed  Sep- 
teBiber,1876,andnoasse8sment  was  asked  for  on 
acoooDt  thereof,  until  August,  1884,  to  wit:  8 
fears  and  11  montfas.  Forward  v.  H.  &  H. 
Gmal  Co., 22  Pick.,  462;  Codman  v.  Eogers,  10 
Pick.  113,  118,  119. 

No  assessments  can  be  made  for  interest  un- 
til tbe  account  is  rendered,  adjudicated  and 
pavaMe.  BBndriekv.W.  8priiisfleld,lfy71ilbaB., 
Ml;  Brainardv.GhamplainT.  Co.,  29  Vt.,  154. 

The  petitioners  have  charged  compound  in- 
terest Dean  v.  WiUianu,  17  Mass. ,  417;  Ferry 
V.  Ferry,  2  Cusb.,  92. 

Jfr.  i.  C.  HaauBond.  for  Town  of  Hadley. 

Xr.  T.  O.  S^uUlntft  for  Town  of  NorUi- 
■mpton. 

Xr.  Wm.  O.  Bassett  for  HampBhh% 

County: 

The  County  OommiBCdoners  in  doing  the  work 
were  not  the  agents  of  tbe  county.  In  the  ex- 
eicige  of  the  powers  and  performance  of  the 
duties  imposed  upon  them  by  tbe  statute  tbey 
uted  as  public  officers  vested  with  quasi  judi- 
cial functions,  deriving  their  power  from  the 
Kvereign  authority.  L.  1875,  cb.  200;  Brewer 
T.  Botion,  0.  &  F.  B.  Co.,  118  Mass.,  52;  Brim- 
Botbm,  102  Mass.,  19;  Carpenter  v.  Co. 
0omn.,2\  Pick.,  258.  The  "  authority  and 
power"  thereby  vested  in  the  County  Comniis- 
sioDerB  bj  reference  to  the  general  statutes,  af- 
fords the  county  a  remedy  for  Interest  on  all 
xias. 


"expenses  and  charges"  from  the  time  of  their 
paymentfromtbecountyTreasurer.  Gen.  Stat., 
ch.  48,  ^t5  49,  50;  Pub.  Stat.,  ch.  49,  §6  60,61; 
Old  Colony  R.  Co.  v.  MiUer,  126  Mass..  1,  8j 
jy^JiM  V.  French,  126  Mass.,  860. 

The  objectors  have  bad  tbe  advantage  of  tbe 
partial  payments.  Interest  was  correctly  com* 
puted,  Deun  v.  WiUianu,  17  Mass.,  417;  Ferry 
V.  Ferry,  2  Gush.,  98. 

A  copy  of  the  schedule  of  deUdls  was  un- 
necessaruy  annexed  to  their  petition  for  the  ap- 
pointment of  the  Special  Commissioners;  it 
was  not  required  by  tbe  statute  and  no  qws- 
tion  was  submitted  to  the  court  thereby.  £SIU- 
cottv.  Coffin,  106  Mass.,  865. 

Tbe  record  made,  as  directed  by  the  Act, 
was  a  record  of  a  tribimal  by  lis  clerk,  to  re- 
main with  him.  of  a  determination  by  the 
County  Commissiwiers.  Pub.  Stat.,  ch.  159,  ^ 
6, 16:  cb.  22, 37; Gen.  Stat.,ch.  121,SS6.18;cb. 
17, 27;  Jiiek  v.  Lancaster B.  Co.,  IMMass.,  514. 

Tbe  Special  Commissioners,  in  determining- 
the  matters  submitted  to  them,  bad  no  author- 
ity to  revise  it,  and  that  could  only  be  done  bv 
a  writ  of  eertionm,  by  means  of  which  such 
decree  as  law  and  justice  required  could  be 
made.  Parol  evidence  is  inadmissible  to  aifect 
it.  Haverhill  B.  Bi-ops.  v.  Co.  Comra.,  iO» 
Mass.,  120;  Brev>6r  v.  S.  C.  db  F.  B.  Co.,  ua 
Ma8S^52,  56;  Brimmer  v.  Boston,  102  Mass., 
19;  Warner  v.  Franklin  Co.,  131  Mass.,  848; 
Taher  v.  N.  Bedford,  185  Mass.,  162;  Lowell  v. 
Co.  Comrs.,  6  Allen,  181 ;  Snow  v.  FitcJtburg, 
136  Mass.,  179, 182;  Sisson  v.  N.  Bemrd,  1S7 
Mass.,  255,  362;  Lynch  v.  Ormby,  184  Mass., 
818;  Bam  v.  Salem,  100  Mass..  850;  Gen.  Stat., 
ch.  145,  (g§  8.  9;  Pub.  Stat,  cb.  186,  |§  7, 9. 

As  to  the  Special  Commissioners,  deriving 
their  power  to  act  in  tbe  premises  from  their 
judicial  appointment,  if  they  have  acted  within 
the  limits  of  their  legitimate  authority,  the 
court  will  not  examine  any  question  upon 
which  tbey  have  passed.  B.  &  W.  B.  Co.  v. 
W.  B.  Co.,  14.,  Gray,  258,  258;  Wrentfutm 
V.  NoTfollc,  114  Mass.,  555,  561;  Northampton  B. 
Case,  116  Mass.,  442,  445. 

The  objectors  still  are  having  the  benefit  of 
the  use  of  the  money  the  county  has  been  com- 
pelled to  pay  for  them.  Indemnity  to  the 
county  must  include  interest.  ffaverhtU  B. 
Proprs.  V.  Co.Comrs.,  108 Mass.,  120, 128.  The 
proper  time  to  test  who  was  benefited  was  the 
time  of  the  hearingbefore  the  Special  Commis- 
sioners. Tbe  Mass.  Cent.  B.  R.  Co.  has  no 
property  to  satisfy  an  assessment,  and  practi- 
cally has  no  existence.  N.  BedfordB.  Co.  v. 
OWaii.Cb.,I20Mas8.,397;Laws  1883,  cb.  04. 
But  if  these  are  not  tbe  parties  benefited,  tbe 
Cent.  Mass.  R.  B.  Co.  is  tiie  party.  Lam  1888, 
cb.  64,  §  4;  JT.  Be(^ardB.  Go.  v.  Old  0.  S.  Co., 
(supra). 

The  court  will  so  far  supervise  and  control 
tbe  proceedings  of  the  Special  Commissioners  as 
to  see  that  they  act  properly  in  discbarge  of  tbe 
duties  imposed  upon  them.  B.  &  W.  R.  Co.  v. 
W.R.CO.,  14  Gray,  p.  258. 

The  case  Involves  distinct  rights  between  dif- 
ferent parties  depending  on  different  questions. 
The  appellant  seeks  to  get  an  award  more  fa- 
vorable for  itself;  if  it  (^es  not  succeed,  it  is  to 
pay  the  costs  of  its  appeal.  Other  pariies  have 
accepted  the  award  and  waived  tbe  right  of  ap 
peaL  I 

Digitized  by 


New  Enqland  Refobteb— Suf.  Ct.  op  Habsaohubbtts. 


Set.. 


The  appeal  of  North  amptoo  was  from  an 
award  in  the  nature  of  a  separate  judgment 
against  it  and  opens  no  other  question  than 
tne  award  in  favor  of  the  county  against  it. 
Downing  v.  Coune,  121  Mass.,  847;  Howe, 
Practice,  448;  Todd  v.  Daniel,  16  Pet.  (41  U. 
S.).  521;  Forga!/  v.  Conrad,  6  How.  (47  U.  8.), 
202,  208;  Maner  v.  Meek,  95  V.  8. .  262  (XXIV. 
Law.  ed.,  444);  Farmer't  L.  <fe  T.  Go.  v.  Water- 
man, 106U.8.,265,  371  (XXVII.  Law.  ed.,  115). 

It  is  like  an  appeal  from  the  decision  of  com- 
missioners in  an  insolvent  estate  of  a  deceased 
person.   Pub.  Stat,  ch.  187,  %  11. 

Morton*  Ch.  .T^,  delivered  the  opinion  of  the 
court: 

Bj  the  Statute  of  18*^,  ch.  200,  the  County 
Commissioners  of  Hampshire  County  are  re- 
quired to  make  the  public  improvements  there- 
m  provided  for,  paying  the  cost  id  the  first  in- 
stance out  of  the  county  treasury.  After  the 
-completion  of  the  work,  this  court  is  authorized 
to  appoint  three  Special  Commis-sioners,  who 
sbalf  determine  and  decree  what  towns,  persons 
aad  corporations,  including  said  county,  are  be- 
ing benefited  by  said  work,  and  what  propor- 
tion oS  the  cost  of  said  work  shall  be  paid  sev- 
erally "by  them.  They  are  to  make  their  report 
to  this  court  and  when  It  is  accepted  and  entered 
therein,  it  is  to  be  absolutely  binding  upon  all 
parties  interested;  but  any  party  affected  by 
the  decree  and  diraatisfled  with  the  determina- 
tioo  of  theCommisfflonera  mavappralto  a  jury 
and  thus  revise  the  "share  determination"  of 
Uie  Commissioners.  The  statute  vests  in 
the  Commissioners  the  authority,  and  makes 
it  their  duty,  to  decide  all  questions  of  law  and 
fact  which  arise  in  the  heanng  before  them,  and 
the  law  furnishes  no  means  of  revising  their 
decisions,  whether  upon  law  or  fact,  excem  by 
the  appeid  provided  for  in  the  statute.  They 
have  DO  aauori^  to  reserve  questions  of  law 
for  the  determination  of  this  court,  and  cannot 
by  so  doing  vest  in  the  court  jurisdiction  to 
hear  and  determine  such  questions.  Northamp- 
ton V.  Case,  116  Mass.,  442.  In  this  case  the 
Coromtadoncrs  determine  that  the  railroad  built 
by  the  Massachusetts  Central  R.  R.  Co.  has  been 
benefited  by  the  work  done  by  the  County 
.  Commiadonera  and  submit  to  the  Supreme  Ju- 
-didal  Court,  the  question  as  to  which  of  these 

Esrties  shall  pay  for  such  benefits.  This  they 
ave  no  right  to  do.  It  is  their  duty  to  decide 
this  question,  and  the  only  mode  of  revising 
their  decision  is  by  an  appeal  by  the  party  ag- 
grieved, upon  the  heanng  of  which  the  t^es- 
tion  can  be  raised  in  this  court.  If  any  cAect 
could  be  given  to  their  reservation,  the  result 
would  be  that  the  party  finally  held  liable  to 
pay  for  these  benefits,  would  lose  his  right  of 
appeal.  He  could  not  know  that  he  was  ag- 
grieved until  it  was  too  late  to  appeal. 

The  report  of  the  Commissioners  is  imperfect 
and  incomplete.  No  judgment  can  be  rendered 
upon  it  OS  it  stands,  and  we  are  therefore  of 
opinion  that  it  must  be  recommitted  until  the 
award  ia  amended  and  returned  to  the  court, 
and  the  case  is  ready  for  some  final  judjo^ent;  it 
is  premature  to  raise  any  questions  of  uiw  tmder 
it.  The  reservation  must  be  dischar]B;ed  and  the 
report  recommitted  to  the  Commissioners. 
Order  accordingly. 
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William  TURNBULL  «l  a/. 
SihisH.  VOISSXLOY  etal. 

Where  a  flnn  had  for  many  years  been 
emploj'ed  by  a  manufacturer,  to  sell 
his  wares,  and  had  been  paid  commis' 
■ions  ou  the  sales  and  guaranty  of  aueh 
wares,  and  the  manofkcturer  died, 
leaving  by  will  all  of  his  estate  in  the 
manufocturlng  business  to  his  heirg,«ith 
the  view  of  continuing  the  business,  and 
appointed  a  member  of  such  firm  one  of 
the  trustees  of  his  estate  to  continue 
the  busineas  of  manufacturing,  until  his 
.  minor  son  should  reach  majority,  the 
businesB  to  be  continued  in  all  respects 
aa  daring  the  lifetime  of  the  testator; 
snob  truatee  mm^t  on  behalf  of  Ihe 
firm  of  which  he  is  a  member,  continue 
to  ehargo  and  collect  such  commissions 
for  the  sale  and  guaranty  of  the  manu- 
factured wares,  as  are  incident  to  the 
prosecution  of  the  manufacturing  busi- 
ness, under  the  terms  of  the  will,  until 
the  e:q»lration  of  the  trust*  on  the 
coming  of  age  of  the  minor  heir. 

(BerkBhire— Decided  Septemt>er  18, 196.) 

BILL  IN  EQUITY,  to  test  the  right  of  a 
trustee  under  a  will  to  receive  compensation 
by  way  of  commisdons  on  goods  belonging 
to  the  trust  estate  and  consign^  to  him  for  sale 
and  guaranty. 
The  facts  arc  stated  in  the  opinion. 
Meters.  W.  C.  Endicott.  T.  P.  Pingrae 
and  F.  P.  6onldlng,  for  plaintlfh: 

Defendants  objected  to  so  many  goods  bdu 
consigned  toTumbull  &  Co.,  on  ouer  grounw 
which  amounted  to  a  waiver  of  any  objection 
on  the  ground  of  illegality  of  the  connaisdoDi. 
Brewers.  Winchester,  3  Allen,  889. 

The  facta  disclose  no  case  for  equitable  relief 
in  favor  of  defendants.  The  eeetui  que  trutt 
not  only  bad  full  information  and  complete  un- 
derstanding of  all  the  facts  of  the  transaction, 
but  also,  if  it  amounted  to  any  breach  of  tnut, 
he  was  a  participant  in  it.  At  most,  the  trans- 
action would  be  voidable  by  a  beneficiary  not 
consradng,  and  the  maxim  Volenii  non  fit  in- 
juria applies.  7\ein-lAc&  OU  Go.  v.  Marbury, 
91  U.  a,  687  (XXIII..  Law.  ed.,  838);  Pom. 
Eq.,  e§  958.  1077;  Colee  v.  Treeothick,  9  Ves., 
2U;  Ex  Parte  Bennett,  lOVes., 381,894;  Kni^t 
V.  Major&tankt,  2Macn.&a,10:  Luffy.  Lord, 
11  Jur.  K.  S.,  SOxDeaionv.  Dmner,  38  Beav., 
285;  ^Mxr  T.  Nevdbold.  80  Pa.  St..  817;  Dun- 
e&mbv.N.  T.H.AN.R.R.  Cb.,84N.  Y.,  190; 
Rieley  v.  Indianapoli*,  etc.,  R.  S.  Co.,  ViTi. 
Y.,  240. 

"Where  the  trustee  is  also  an  attorney,  and 
acts  as  such,  on  behalf  of  the  estate,  he  is  not 
even  entitled  to  full  costs  or  attorney's  fees,  as 
against  the  cestui  que  trust,  but  can  only  be  al- 
lowed for  costs  actually  out  of  pocket  or  dis- 
bursements." Pom.  Eq.,  g  1081 

This  rule  has  also  been  applied  where  the 
legal  budness  has  been  done  by  the  trustee's 
partner  who  is  not  himself  a  trustee.  Lineetn 
V.  Windsor,  9  Hare,  158;  Chrieto^iers  v.  White. 
10  Bear.,  628;        v.  £^zifc0r,  S DeOex.  &  8m., 
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Aa  is  said  br  Wells,  J. .  in  Blake  v.  Fegram, 
lOfl  Mass.,  658:  "We  are  not  prepared  to  hold 
that  a  lawyer,  acting  as  trustee  and  having 
oocarion  to  perfono  pvofeasioiial  services  in  be- 
half of  his  trust,  may  not  be  allowed.  In  any 
case,  to  receive  from  the  trust  fund  the  usual 
TKofessional  compensation  for  such  services." 
Id  that  case  the  charges  for  services  were  not 
allowed,  because  it  was  considered  to  lie  Includ- 
•ed  in  a  general  chaiw  for  extra  services.  But 
in  Jfoy  T.  May,  108  Mass.,  856,  a  dnrge  of 
$100  per  month  was  allowed  beyond  the  com- 
mfasioiis  where  the  suardian,  besides  taking 
«hai;^  of  the  e8tate,auo  had  the  personal  charge 
-of  lus  ward. 

In  Pennsylvania,  a  trustee  who,  after  his  ap- 
pointment as  trustee,  acted  as  counsel  for  the 
trust,  was  held  entitled  to  Iiis  fees  for  services, 
in  addition  to  commissions.  Lowrie't  Appeal, 
1  Grant,  378;  Pedrieiet  Ettate,  5  Phila.,  478; 
MeBlhenn^t  Appeal,  10  Wr.  (46  Pa.  St.),  848. 

In  New  Hampshire,  WetideU  v.  Freru^,  Id 
M.  H.,  210,  the  court  says:  "And  if  the  exec- 
Dtor  has,  moreover,  performed  the  dut^  of  a 
■counselor  at  law,  it  would  ill  accord  with  the 
purposes  of  justice,  and  would  not  be  promotive 
•of  uie  best  interests  of  parties  even,  to  hold 
that  for  such  services  rendered  and  duties  per- 
formed, he  is  not  entitled  to  receive  an  adequate 
compensation  commensurate  with  their  real 
value  and  importance." 

In  KendaU  v.  JV.  E.  Carpet  Co.,  18  Conn., 
'892,  the  plaintiff  accepted  the  assignment  of  a 
-carpet  manufacturing  company  and  carried  on 
the  buBuaeas  on  his  own  responaibtlity  and  mode 
htge  advances,  undo*  an  agreement  with  one  of 
its  mnnhera  that  he  would  be  compensated  for 
his  serrices  as  though  he  had  no  interest  in  the 
bodnesB,  and  it  was  held  that  he  could  recover 
-extra  compensation  for  these  services. 

In  Maryland,  also,  where  an  executor  acted 
as  overseer  of  a  plantation  of  the  estate,  he  was 
-allowed  a  reasonable  compensation,  as  such,  in 
excess  of  regular  commissions.  Zee  v.  Z«e,  6 
Gill  &  J.,  820.  So,  also,  where  a  trustee  acted 
SB  counsel.  FiMt  v.  MaekaU,  8  Bland,  539; 
Bani  V.  Martin,  8  Md.  Ch.,  336;  see,  Barri* 
V.  Mwrtin.  9  Ala.,  900;  Morgan  t.  Ndton,  4S 
Ala..  586. 

There  is  every  presumption  of  fact  that  the 
full  equivalent  of  the  amount  of  the  commis- 
sions was  received  by  the  trust  fund,  in  the 
I«ice  of  the  goods  sold.  Dujicomb  v.  N.  Y.  H. 
*  N.  fl.  R.  Co..  84  N.  T.,  190.  198;  Barmt  v. 
Broten,  80  N.  Y.,  527;  Ricard  v.  Laytin,  2 
Demorest  (N.  Y.),  687;  Twin-IAek  OS  Co.  v. 
Marbury,  {tupra.) 

Whether  the  trustee  may  receive  an  individ- 
nsl  profit  is  a  question  of  construction  of  the 
terms  of  the  trust.  Imperial  Merc.  Amoc,  v. 
(kAmttti,  L.  R..  6  Ch.,  558;  ABrion  Co.  v.  Mar- 
Un,  1  Ch.  Div.,  580. 

The  trust  has  received  the  benefit  and  there 
is  no  evidence  that  it  did  not  cost  all  that  was 
charged.  Pom.  Eq.,  S  1077;  Ihtncomb  v.  N. 
7.  A  N.  B.  B.  Co.,U  N.  Y.,  190.  198. 

Jfr.  H.  It,  Dawea,  for  defendanU. 

Xeim.  Geo.  M.  Stearns  and  A.  Pron- 
tlee.  for  defendant,  Pomeroy: 

The  will  of  the  testator  provided  that  the 
trustees  should  have  a"fair  and  reasonable  com- 
pensation for  their  services  in  administering 
ttUtmat"  The  law  in  this  State  would  have 
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given  the  same.  Z(mjr'(*yv..SiiA, llPick.,  134; 
Dixon  V.  Homer,  3  M«t.,  490;  Vrann  v.  OoaiM, 
117  Mass.,  41. 

Wm.  Tumbull  could  not  {ffopCTlyflll  both 
positions,  and  havliu  consented  to  act  as  trustee 
18  held  to  act  whoDy  for  the  interest  of  the 
trust.  Clafliny.  FaTTner^,eU.,Bank,^'S.Y., 
298;  Butt»  V.  Wood,  87  N.  Y.,  819;  CoUier  v. 
Mnnn,  41  N.  Y..  148;  Bain  v.  Brown,  66  N. 
Y.,  385. 

If  he  made  money  out  of  the  bust  estate,such 
money  became  at  once  an  asset  of  the  estate 
in  his  hands.   Morae  v.  HiU,  186  Mass..  60-64. 

"If  trustoes  are  factors  or  brokers  •  •  * 
they  can  make  no  charges  against  the  trust  es- 
tate for  services  rendered  by  them  in  their  pro- 
fessional capacity  to  the  estate  of  which  tiey 
are  trustees.  *  *  *  This  rule  is  so  strict  that 
if  the  trustee  has  a  partner  and  employs  such 
partner,  no  charge  can  Iw  made  by  the  firm." 
Perry,  Truste,  8ded.,  ^482;  CotHntY.  <Mrey,  3 
Beav.,  128;  Lineoln  v.  Wintor,  9  Hare,  158  ; 
Ckriitophers  v.  White,  10  Beav.,  582;  Z^n  v. 
Baker,  5  DeG.  &  Sm.  822;  Oriea  y.tWinter,  1 
Johns.  Ch.,  87;  Oardnerv.  Ogden,  23  N.  Y.. 
837;  Collier  v.  Munn,  supra. 

If  the  trustee  is  a  member  of  a  firm  and  the  ' 
trust  fund  is  invested  in  the  business  of  tlie 
mrtnersbip,  the  firm  must  account  Peny. 
Trusts,  %  846;  Eager  v.  Bamet,  81  Beav., 
579. 

This  claim  ought  not  to  be  allowed  the  trustee. 
It  is  not  claimed  that  Tumbull  has  suffered  any 
loss  by  reason  of  these  warranties.  Urann  v. 
Coatea,  tupra,  though  such  services,  if  bene- 
ficial to  the  trust  estate  and  rendered  in  good 
faith,  mi^ht  be  taken  into  consideration  upon 
the  question  of  the  compensation  of  the  trustee. 
Id. :  Hardy  v.  Plumix  Poundry  Co.,  7  Vict.  L. 
R..  Law.  311. 

It  does  not  appear  that  by  reason  of  the  acts 
of  defendant  the  plaintiffs  nave  been  led  to  do 
or  omit  to  do  something  which  otherwise  he 
would  not  have  omitted  or  not  done.  Plymouth 
V.  Wareham,  136  Mass.,  476-478. 

The  plaintiff  trustees  insisted,  contrary  to  de- 
fendant's objection,  upon  pourijag  this  flood  of 
gain  into  the  cofters  of  one  of  them.  They 
never  called  upon  him  to  state  his  objection  or 
cared  for  or  listened  to  it.  He  now  raises  the 
objection,  as  appears  by  the  master's  report,  and 
is  in  time  to  preserve  his  rights.  PkiUipaon  v. 
QaUy,  7  Hare,  516. 

The  owners  of  this  estate  have  not  yet  fallen 
into  possession,  and  are  not  yet  estopped  from 
objecting  to  any  misapplication  of  the  trust 
funds.  Hanehett  v.  Brucoe,  22  Bear.,  496; 
Browm  v. Grogs,  14  Beav.,  105. 

It  devolves  upon  the  trustees,  seeking  to  main- 
tain claimsagamst  the  interests  of  theeeatuiague 
truat,  to  show  as  s  fact  that  tliey  did  not  know 
the  law  and  the  effect  of  their  acts.  No  such 
showing  is  made  in  this  case.  Perry,  Trusts, 
§851,  and  cases  cited. 

Interest  should  be  allowed  as  damages.  Man- 
ningy.  Mannijig,!  Johns.  Ch.,538;  Holdeiiv. 
A'.  T.  it  Erie  Bk.,  73  N.  Y..  299;  Eliott  v. 
S^tarreU,  114  Mass.,  404. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

William  Tumbull  is  one  of  five  partners  mak- 
ing up  the  -flrm  of  W^p^'^^iQ^I^^ 
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aud  has  forty-seven  per  cent  of  Uie  net  profits. 
He  is  also  one  of  the  trustees  under  the  vUl  of 
Theodore  Pomeroy.  The  questkn  submitted 
to  \u  by  a^nnement  of  all  parties  is  whether  a 
considerame  sum  paid  to  that  firm  for  commis- . 
sionii  and  guaranty  on  sales  of  goods  manufact- 
ured by  those  trustees  was  properly  so  paid,  or 
whether  the  whole  or  some  part  of  it  ought  to 
be  accounted  for  as  assets  of  the  trust.  The 
trust  is  a  peculiM*  one.  The  testator  after 
expresdog  his  hc^,  that  one  or  both  of  his 
SODS  will  cany  on  the  business,  a  mann- 
facturing  business  formerly  carried  on  by  his 
fa^er  and  subsequently  {srried  on  by  himself, 
and  reciting  that  his  son,  Theodore  L.  Pom- 
eroy is  a  minor,  gives  all  the  manufacturiQ|^ 
property  to  Williani  Tumbull,  Silas  Harris 
Pomeroy  (the  testator^s  eldest  son),  and  Charles 
Atwater  in  trust,  "To  continue  and  carry  on 
without  interruption,  till  my  son  Theodore  L. 
shall  arrive  at  the  age  of  twenty-one  yeats,  the 
manufacturing  business  now  carried  on  by  me 
imder  said  name  of  L.  Pomeroy's  Sons,  in  the 
same  general  dianner  as  said  businesB  is  now 
carried  on,  subject  to  such  changes  in  detail  as 
in  the  ludgnient  of  said  trustees  the  best  inter- 
ests of  sfud  trust  may  require,  taking  up  and 
continuing  said  maniuacturlng  business  as  the 
same  shall  be  foimd  at  my  decease." 

At  the  time  of  the  testator's  decease  it  ha(i 
long  been  his  habit  to  consign  about  half  of  the 

rtds  of  his  manufacture  to  William  Tumbull 
Co.,  allowing  them  commissions  and  guar- 
anty In  the  same  manner  as  done  by  the  trust- 
ees. It  should  be  added  that  the  testator  was  a 
member  of  the  Arm,  and  that  hy  his  will  his  es- 
tate remained  interested  in  it,  for  some  time 
after  his  death. 

Upon  these  facts  and  the  language  of  the  will, 
we  think  that  a  charge  of  commis^ons  and 
guaranty  may  be  allowed  to  Tumbull  &  Co. , 
and  that  William  Tumbull  may  be  allowed  his 
share  of  such  charges  without  controverting 
any  general  propoeiuoQ  touching  allowances  to 
trustees.  Nevertheless  it  is  to  be  remembered 
that  the  English  mle,  refusing  compensation 
for  professional  or  business  services,  which  it 
was  not  the  duty  of  the  trustees  to  render  and 
for  which  he  might  have  employed  and  paid 
another,  is  only  a  special  application  of  the  ^n- 
eral  rale,  which  refuses  trustees  compensation 
for  services  as  such,  of  any  kind;  a  rule  which 
does  not  prerail  here. 

Of  course  a  trustee  cannot  contract  with  him- 
self, and  it  may  very  well  be  that  a  contract 
between  trustees  and  a  firm  of  which  one  of 
them  was  a  member  would  stand  no  better. 
But  when  it  is  once  admitted  that  a  trustee  may 
he  paid  for  ordinary  services,  it  is  hard  not  to 
admit  also  that  there  may  be  drcunutances un- 
der which  he  may  be  allowed  an  additional  sum 
for  extraordinary  services  which  it  was  not  his 
duty  to  render;  the  allowances  not  standing  on 
contract  any  more  than  in  the  common  case, 
but  being  subject  to  the  discretion  and  control  of 
the  court.  Urann  v.  Qmies,  117  Mass.,  41-48; 
Blake  v.  Pegram,  109  Mass.,  541,  669;  Bain- 
bridge  Y.  iS^r,  8Beav.,  588. 

In  this  case  the  only  purpose  of  the  trust  is 
to  impose  upon  the  trustees  duties  which  are 
unknown  to  the  usual  trusts  for  investaient  and 
distribution.  They  are  appointed  to  continue 
and  can7  on  without  interruption  a  great  man- 
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uf acturing  concern  for  a  limited  time,  to  tide 
over  the  minority  of  the  testator's  youiuer  son, 
and  then  to  hand  it  over  to  the  sons  so  that  th^ 
may  in  turn  continue  the  business.  The  trust 
could  not  last  more  than  six  years  and  it  might 
have  been  ended  in  six  months  by  the  death  of 
Theodore  L,  Pomeroy,  the  minor. 

Not  only  must  we  suppose  that  the  testator 
meant  to  authorize  bis  trustees  to  act  in  the 
way  which  was  not  expedient  from  a  business- 
pt^ixt  view,  but  when  we  find  him  directing 
them  to  "take  up  and  ccmtinue  said  maaufact- 
urlnff  busineaB  as  the  same  shall  be  fotmd  at 
my  decease"  for  the  temporary  purpose  that  we 
have  mentioned,  we  think  it  pretty  clear  that 
he  contemplated  the  continuance  of  his  long- 
established  employment  of  William  Turabuii 
&  Co.  as  his  selling  agents.  We  cannot  regard 
a  relation  eo  important  to  the  success  of  his 
manufacture  as  beyond  the  scope  of  his  direc- 
tion as  to  how  the  business  should  be  taken  up 
and  continued.  If  the  testator  authorized  the 
consignments  to  Tumbull  A  Co. ,  of  course  he 
did  not  limit  his  authority  to  a  gratuitous  em- 
ployment. It  must  be  taken  that  he  expected 
them  to  be  paid  and  paid  at  tiie  usual  rates. 

We  do  not  undostand  that  there  is  any  dis- 
pute between  the  parties  as  to  the  reawnable- 
ncss  of  the  sums  received,  if  commissions  are 
to  be  allowed  to  Tumbull  &  Co.  There  is  noth- 
ing in  the  will  so  explicit  as  to  withdraw  the 
rates  of  compensation  from  the  supervision  of 
the  court.  The  contract  between  the  trustees- 
and  the  firm  is  not  conclusive  so  far  as  William 
Tumbull  is  ooncemed  and  it  seems  to  follow 
that  the  interest  of  his  panners  Is  also  subject 
to  our  jurisdiction.  CoUint  v  Carey,  S  Beav., 
128;  I^on  v.  Baker,  5  DeOex  &  Sm.,  032. 

The  charges,  we  understand,  are  usual  and 
proper  if  any  charge  ia  proper.  At  all  events- 
the  question  is  not  oef  ore  us. 

The  allowance  to  ttie  trustees,  set  forth  in 
tiieir  account,  obviously  did  not  purport  to  be 
compensation  for  anything  except  tfadr  duties 
as  such  in  superintending  the  manufacture.  It 
is  tme  that  the  commissions  in  one  view  mi^t 
logically  have  been  brought  into  that  allowance, 
but  they  were  not  and  appear  as  a  deduction 
from  the  amounts  received  for  cloths  sold. 

DeereeoieooTdiii^. 


Charles  ABPIN 

V. 

Matthew  OWENS. 

The  payee  of  a  bill  of  exchange,  like  the 
indorsee  of  a  promiiisory  note,  taJdng  it 
in  (food  fSaitK»for  a  valuable  eonaid- 
erattoa,  mm^  mainfin  ut  aetion 
against  the  accepter,  whether  the  bill 
was  accepted  before  or  after  it  was 
purchased  by  the  payee,  and  want  of 
consideration  between  the  drawer  and 
accepter  cannot  be  pleaded  by  the  ac- 
ceptor in  defense  of  such  action. 

( Berkshire  Bedded  October  28, 1886). 

ACTION  on  foreifm  bill  of  exchange. 
Ttie  case  is  stated  In  the  opinltMi. 

Jfr.  B.  H.  B^^tl^^Q^gle 


1886. 


Abfin  t.  Owkns. 
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The  burden  of  showing  a  consideration  for 
woepfaiice  is  not  on  the  plaintiff,  imlesB  he 
tock  the  draft  after  di^onor  or  with  notice  of 
a  lack  of  conaderation.  1  Pars.  Bills  &  N. ,  Ist 
cd..  179, 180  and  note  (w);  Ettabrook  v.  B)yU, 
1  Allen,  412  ;  Smith  v.  LivingMton,  11  Ma^., 
842,  344  ;  SuUitan  t.  Langle^,  120  Mass.,  487. 

It  was  error,  though  plaintiff  waived  the 
right  to  argue  the  case,  not  to  submit  the  ques- 
bon  of  consideration  and  all  other  questions  of 
dilated  fact  to  the  jury.  P.  S.,  ch.  iSS,  S  S; 
Ommonwealth  v.  Barry.  9  Allen.  278-8;  Ban' 
Jieldv.  Whipple,  14  Allen,  14. 

Even  if  plaintiff  had  notice  as  set  up  in  the 
answer,  it  would  be  no  defense  to  this  action. 
Pattm  V.  OUason.  106  Mass.,  489. 

If  there  was  a^  claim  of  fraud  and  coUuaon 
between  phuntiff  and  Boudreau  to  defraud 
Owois,  it  being  not  set  f<»tb  in  the  answer,  no 
I«oDf  could  be  introduced.  1  Pars.  Bills  &  N. , 
lit  ed.,  180,  note  (w);  Mulry  v.  JfoAoiab  VaUey 
Int.  Cb.,  5  Gray.  541,  548. 

Defendant  having  admitted,  by  his  answer, 
due  acceptance,  the  question  of  consideration 
between  the  drawer  and  drawee  is  not  open  be- 
tween the  parties  to  this  action.  1  Para.  Bills  & 
K..  l8t  ed.,  179.  180,  note  (w);  181,  note  (x); 
3  Kent,  Com.,  11th ed.,  100, 110;  Bigelow,  Bills 
&N.,2ded.,48. 

Nor  is  that  question  open,  though  plaintiff 
took  draft  before  acceptance.  1  Pars.  Bills  & 
IS.  (iupra);Jfini>ler V.Strickland,  107  Ma83.,552. 

The  pltdutiff,  even  though  not  payee,  but 
oNaining  draft  after  matunty  from  said  bank, 
an  indorsee  for  value  before  maturity,  takes  it 
with  all  the  rights  that  the  bank  then  had. 
Bigelow,  Bills  &  N.,  8d  ed.,  188;  Baxter  v.  X«- 
«e,  6  Met.  10. 

And  then  it  would  not  even  be  necessary  to 
prove  heaeficial  interest  in  plaintiff  to  maintain 
this  suit.  Nat.  JPmberim  t.  iMr,  125 
Hub..  385. 

The  plaintiff  took  the  draft  in  the  usual 
coune  tit  business.  8  Kent,  Com.,  11th  ed., 
80,  90;  Bajik  of  Bengal  v.  Madeod,  8  Hoore, 
Ind.  App.,  1 ;  7  Moore,  P.  C,  8B;  Smith  t.  Liv- 
inggton.  111  Mass.,  843. 

Memri.  S.  Proetor  Thj^w  and  C. 
ParklniFst,  for  defendant: 
^  The  plaintiff  did  not  ask  for  any  instructions 
litniting  the  effect  of  the  evidence  admitted: 
ieace,  no  exception  will  lie  to  its  admission,  if 
competent  for  any  purpoee  whatever.  Earle  v. 
Earie,  11  Allen,  1 ;  Dowm  v.  Sawley,  112  Mass. , 
337;  Potter  v.  Baldwin,  183  Mass.,  427;  Penn 
iSiU,  L.  Ins.  Co.  V.  Crane,  184  Mass.,  56. 

The  plaintiff  did  not  object  to  the  evidence 
m  the  ground  that  it  was  not  admissible  under 
tbe  pleadings,  hence  no  exception  will  lie  on 
that  account,  although  the  pleadings  are  re- 
ferred to  in  the  exceptions  and  made  a  part 
Ibereof.  J(me$  v.  Siamn,  6  Gray,  288  ;  Ba»8  v. 
BdiBords,  126  Mass.,  445  ;  Clarke  v.  Charter, 
128  Mass.,  483. 

The  bill  of  exceptions  does  not  show  why 
the  evidence  of  the  defendant  and  Moran  was 
objected  to,  for  what  reason  it  was  admitted 
or  that  the  plaintiff  was  prejudiced  in  the  slight- 
(St  degree  hy  its  admission;  hence  no  exception 
thereto  will  lie.  Barghardt  v.  VanDusm,  4  Al- 
len, 874;  Kingman  v.  Tirrdl,  11  AJlen,  99. 

The  evidence  of  the  d^endant  and  Moran 
^  competent  to  show  the  drcimutauceB  nn- 
luas. 


der  which  the  plaintiff  came  into  possession  of 
the  draft,  that  he  took  the  same  with  notice, 
that  said  draft  was  drawn  upon  the  defendant 
to  be  accepted  upon  a  condition  yet  to  be  per- 
formed, and  that  the  defendant  relied  upon  the 
acts  of  tbe  plaintiff  as  an  inducement  to  the  ac- 
ceptance of  the  draft  and  was  misled  and  de- 
ceived thereby.  Sbwler  v,  ^antly,  14  Pet.  (89 
U.  S.),  81S;  keiriam  v.  Granite  Bk.,  8  Gray, 
269;  Mrat  Nat.  Bk.  v.  Goodtell.mMaas.,  158; 
mndOey  v.  U.  P.  R.  B.  Co..  1S9  Mass.,  S2; 
Wa^na  v.  Bower*,  119  Mass.,  888,  and  cases 
cited. 

The  olaintiff  became  the  owner  and  holder 
of  the  arafl  after  its  maturity  by  paying  the 
amount  thereof  to  the  Merchants' Bank  of  Can- 
ada, on  account  of  his  liability  asindorserthere- 
of,  and  his  title  thereto  dates  only  from  the  time 
of  such  payment  and  not  from  me  time  of  tbe 
discount  of  said  draft.  Bemmony.^/letonBk., 
5  Cush.,  194;  Laneatter  Bk.  v.  Tbyfor,  100 
Mass.,  18. 

The  plaintiff  did  not  discount  or  purchase 
the  draft  on  accoimt  of  an  actual  acceptance  of 
the  defendant,  and,  therefore,  does  not  rest  ou 
the  high  ground  of  a  holder  for  value,  without 
noUceoranythingtoput  him  upon  inquiry.  Mer- 
rxam  v.  CtraniteBk.  \mpra)  \  Hinckley  v.  U.  P. 
R.  R.  Co.  inipra). 

The  admitted  rule  of  the  Merchants'  Bank  of 
Canada  as  to  the  discount  of  drafts,  governs  the 
contract  of  acceptanco  and  is'  a  part  thereof. 
Fovler  v.  Brantly  (tupra);  Carolina  Nat.  Bk. 
V.  Wallace,  86  Am.  Rep.,  694. 

The  plaintiff's  indorsement  of  the  draft  as 
payee,  its  discount  by  him.  at  the  Merchants' 
Bank  of  Canada,  upon  his  statement  in  writing 
that  the  hay  for  which  it  was  drawn  had  been 
shipped,  misled  the  defendant,  induced  him  to 
accept  said  draft,  contributed  to  the  success  of 
the  fraud,  and  estoiw  the  plaintiff  from  recov- 
ery thereon.  Oloueeatar  Bk.  v.  Salem  Bk.,  17 
Mus.,  88-42;  Bieree  y.  Stocking,  11  Gray,  175; 
Nat.  Bk.  No.  Amerieav.  Bangs,  106  Mass.,  444; 
im'n  V.  Vannetar,  187  Mass.,  688;  BUi*  v. 
Ohio  Life  ln$.  <fe  Tr.  Co.,  4  Ohio  St.,  838. 

The  defendant,  in  accepting  the  draft,  acted 
under  a  mistake  as  to  a  material  fact  and  is  not 
bound  by  his  said  acceptance.  FemaMv.Buth, 
181  Mass. ,  591 ,  and  cases  cited;  Fin^  t.  Mat- 
ftz»wm,4L.  R.  C.  P.,  704. 

The  plaintiff  did  not  take  the  draft  or  make 
advances  upon  the  faith  of  the  acceptance  or  of 
any  promise  of  the  defendant  or  of  any  actual 
receipt  by  him  of  the  hay,  but  solely  upon  the 
faith  of  tbe  drawer's  ngnature  and  implied 
promise  that  the  defendant  should  have  funds 
to  meet  it.  The  alleged  consid^tion  for  the 
defendant's  acceptance,  moved  from  the  draw- 
er and  not  from  the  plaintiff  and,  upon  Uiis 
point,  the  plaintiff  declined  to  go  to  the  jury. 
The  plaintiff  having  taken  the  draft  prior  to 
its  acceptance,  must  show  a  consideration  mov- 
ing from  the  defendant  to  him  and,  not  being 
able  to  do  so,  cannot  recover.  Met.  Cont.,  200; 
Add.  Cont.,  6th  ed.,  680,  1041;  Chit.  Cont., 
8th  ed.,  68;  Exchange  Bk.  v.  Bice,  98  Mass., 
288;  Bechange  v.  Biee,  107  Man.,  44; 
erav.  I7fH0nSlli9n0C;?.,18OMa8S.,581,andca8es 
cited. 


W.  Allen,  J.,  delivered  the  o];^ion  of  the 

court:  .  Google 


Digitized  by 


206  New  England  Reforter- 

This  was  an  action  by  the  payee  of  a  foreign 
bill  of  excbanee  against  the  accepter.  The  bill 
was  dated  f^bruair  28,  payable  in  thirty 
days  drter  date,  and  was  accepted  March  1. 
There  was  evidence  that  the  plaintiff  took  the 
bill  from  the  drawer  on  the  day  of  date,  for 
value,  in  the  regular  course  of  business. 

The  court  niled  that  the  burden  was  on  the 
plaintiff  to  prove  that  the  defendant  had  waived 
a  consideration  for  the  draft  and  that,  if  the 
jury  should  find  that  he  received  no  considera- 
tion, ther  should  find  for  the  defendant.  There 
was  evidence  of  want  of  consideration  between 
the  drawer  and  the  defendant,  and  evidence 
bearing  upon  other  grounds  of  defense  which 
is  not  material,  as  the  ruling  presented  but  one 
question  for  the  jury. 

For  the  purposes  of  the  ruling,  the  plaintiff 
must  be  taken  to  be  a  M/uz.^  purchaser  of  the 
bill,  for  value  and  without  notice  of  want  of 
consideration,  and  the  question  presented  is, 
whether,  in  an  action  by  the  payee  of  a  bill, 
who  took  it  before  acceptance,  against  the  ac- 
cepter, want  of  consideration  between  the 
drawer  and  accepter  is  a  defense;  in  other  words, 
whether,  in  such  an  action,  the  rule  to  be  ap- 
plikl  as  to  want  of  consideration  as  a  defense  ts 
t^t  which  obtdns  between  the  maker  and  payee 
of  a  note,  or  that  between  the  maker  and  in- 
dorsee. The  rule  is  stated  thus  in  Byles  on  Bills, 
6th  Am.  ed.,  306:  "  Between  immediate  parties, 
that  is,  between  the  drawer  and  accepter,  be- 
tween the  payee  and  drawer,  between  the  payee 
and  maker  of  a  note,  between  the  indorsee  and 
indorser,  the  only  consideration  is  that  which 
moved  from  the  plakitiff  to  the  d^oulant.  and 
the  absence  or  mlun  of  this  Is  a  good  defense 
to  an  action.  But  between  the  remoter  parties, 
t<a  example,  between  the  pavee  and  the  accept- 
er, between  the  indorsee  ana  accepter,  between 
indorsee  and  remote  indorser,  two  distinct  con- 
siderations, at  least,  must  come  in  question; 
flr^  that  which  the  defendant  received  for  his 
liability;  and,  secondly,  that  which  theplainUff 
gave  for  his  title.  An  action  betweoi  remote 
parties  will  not  fail,  unless  there  be  absence  or 
failure  of  both  considerations." 

The  payee  of  an  accepted  bill  holds  the  same 
relation  to  the  accepter  that  an  indorsee  of  a 
note  holds  to  the  maker.  There  is  a  very  close 
resemblance  between  an  accepted  bill  and  an 
Indorsed  note.  The  indorsed  note  is  evidence  of 
a  debt  originally  due  from  the  maker  to  the 
payee  and  assigned  and  made  due  to  the  in- 
dorsee; the  bilfis  evidence  of  a  debt  originally 
due  from  the  drawee  to  the  drawer,assigned  and 
made  due  to  the  payee;  and  the  rule  that  the 
title  of  the  assiraiee  cannot  be  impeached  by 
showing  want  of  consideration  for  me  original 
debt,  is  applicable  equallv  to  the  indorsee  of  a 
note  sjid  to  the  payee  ana  to  the  indorsee  of  an 
accepted  bill.  The  reason  applicable  alike  to 
payee  and  indorsee.is  tersely  stated  byVaughan, 
5r,  in  Low  V.  CA^Twy,!  Bing.(N.C.,)  267:  %ow 
was  he  to  know  what  had  passed  between  the 
drawer  and  accepter."  See,  BaviaY.  RandaM, 
116  Mass..  547. 

It  is  contended  tn^  the  defendant  that  the  rule 
does  not  apply  to  the  case  at  bar,  because  the 
acceptance  was  after  the  bill  was  ptm:hased  by 
the  payee;  and  that,  therefore,  it  was  not  taken 
by  him  on  the  faith  of  the  acceptance.  There  is 
no  ground  for  this  disdnctton.  It  is  Immaterial 
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when  an  acceptance  is  made;  it  may  be  made 
at  any  time,  and  the  ri^ts  of  the  payee  and  of 
indorsee  are  the  same  luter  it  is  made,  whether 
they  were  acquired  in  anticipatitHi  of  ft  or  sub- 
sequent to  it.  It  is  held  in  this  State,  that,  upcm 
the  question  whether  a  promise  to  accept  inade 
by  the  drawee  to  the  drawer  is  an  acceptance  as 
to  the  other  parties,  the  knowledge  of  Uie  prom- 
ise and  presumed  reliance  upon  It  in  becoming' 
parties,  is  material.  Exchai^  Bk.  t.  jfftce,  w 
Mass.,  288.  But  where,  as  in  the  case  at  bar, 
there  Is  an  acceptance  upon  tlie  bill,  it  makes  no- 
difference  in  the  rights  of  payees  or  indorsees, 
whether  they  become  such  b«ore  or  after  the 
acceptance.  See,  QraiU  v.  Hunt,  1  C.  B.,  44; 
Wynne  v.  Raikea,  5  East,  514;  PomU  v.  War- 
n'Twr,  1  Atk.,  311. 

The  instrument  is  negotiable  before  aece[>t- 
ance,  and  the  acceptance  is  an  acknowledge- 
ment of  the  debt  it  rejpresents  and  an  absolute 
promise  to  pay  it  to  the  person  who  is  or  shall 
become  the  holder  of  the  bill,  and  to  allow  a 
want  of  consideration  for  the  acceptance  to  de- 
feat the  right  of  a  banajide  holder  whether  be 
became  such  before  or  after  the  acceptance, 
would  be  contnuy  to  the  nature  and  purpose  of 
bills  of  exchange  and  to  the  uniform  usage  ia 
reraid  to  them. 

^x^Uona  mutained. 


Milson  8.  JENKINS,  {Plff.,)  Appt, 

V. 

John  T.  WOOD,  Executor. 

1.  An  executor  does  not,  by  giving  bond 
to  pay  his  testator^B  debts  and  leigaoies, 
maktf  the  debta  his  own  so  that  an  ao- 
tion  will  lie  against  him  him  perBonally 
for  them. 

2.  An  action  of  contract  will  not  lie 
ag:ain8t  an  executor  peraonaUy  upon  a. 
judgment  agednst  him  aa  executor. 

(Basex — Decided  Bep.  S,  18B6.) 

CONTRACT  upon  a  Judgment  agahist  the 
defendant  as  executor  of  the  will  of  Abi- 
gail Barker. 

Appeal  by  the  plaintiff  from  a  judgment  or- 
dered  by  the  Siqueme  Court  for  ue  ctefendaat 
upon  a  statement  of  agreed  facts,  ss  follows  i 
Abigail  Barker,  of  Boxford,  died  in  August, 
1877,  leaving  a  will  in  which  the  defendiuat 
was  named  executor,  and,  after  a  trifling  legacy 
of  five  dollars  to  another  person,  r^duarv 
legatee.  The  will  was  duly  proved,  the  defena- 
ant  was  appointed  executor  and  rave  a  bond  in 
the  penal  sum  of  five  hundred  dollars,  ccmdi- 
tioned  to  pay  all  debts  due  from  the  deceased 
and  the  legacies  provided  in  the  will,  and 
took  the  entire  estate.  The  defendant  duly 
published  notice  of  his  appointment,  and  no 
fuzther  proceedings  were  had  in  the  probate 
court;  the  defendant  filing  no  inventray,  and 
no  account,  nor  ever  representing  the  estate  as- 
insolvoit 

Theeatateof  the  said  AUnfl  BaAer  at  her 
decease  consisted  of  certain  land  in  Boxford, 
and  bank  stocks. 

December  28,  1878,  th^L^iraeat  plaintiff 
brought  suit  Mff^  i^^^iB^^^^i  a» 


1885.  Jenkins  t, 

executor  as  aforesaid,  to  recover  a  debt  due 
from  the  said  Abigail  Barker,  and,  at  the  Sep- 
tember Term.  18*v,  of  the  superior  court,  re- 
coTETed  judgment  in  said  suit.  Execution, 
duly  issued  upon  this  jud|:ineDt,  was  placed  in 
thehands  of  a  deputy-Bbenff .  who  made  detnaad 
npoo  the  defoidant  for  sufficieDt  goods  or  prop- 
^  of  the  said  Barker  to  satisfy  the  same,  and 
the  defoidant  refusing  to  satisfy  said  execution, 
it  was  in  part  satisfied  hy  a  aale  of  certain  real 
ertste  of  said  Barker  and  so  returned  to  coiirt. 

Thereupon  suit  was  brought  by  the  present 
defendant,  as  executor  afiH-esaio,  upcoi  said 
bond,  and  lodgment  was  rendered  hi  fiivor  of 
the  plaintiff,  and  execution  issued  for  the 
amount  of  the  penal  sum  of  said  bond,  which 
amount  was  paid  and  ai)plied  In  part  satisfac- 
ti(Hi  of  the  aforesaid  original  judgment.  There- 
upon the  present  suit  was  brought.  No  insuf- 
flciency  of  assets  was  set  up  in  the  original 
euit.  but  it  was  tried  upon  its  merits.  More 
ihui  two  years  have  elapsed  since  the  defend- 
ant was  appcnnted  executor  and  filed  hfa  bond 
and  published  notice  of  his  appointment,  and 
the  oatc  of  the  writ  in  the  present  action. 

This  court  having  held  (184  Mass.,  115),  that 
ihls  action  was  barred  by  the  Statute  of  Limit- 
ations, the  plaintiff  was  allowed  to  file  an 
amended  declaration,  contending  that  the  de- 
fendant was  liable  upon  his  promise  for  the 
debt  without  regard  to  the  amount  of  the 
anets,  whiidi  liability  could  be  enforced  more 
than  two  years  after  the  giving  of  the  bond. 

The  defendant  offers  to  prove  that,  at  the 
time  the  defendant  ^ve  the  said  bond,  he  was 
ignorant  of  the  plamtiff's  claim  and  supposed 
uat  the  estate  of  Abigail  Barker  was  ample  to 
pay  all  Ual^Ues,  when  in  fact  the  estate,  with 
the  plaintiff's  claim  allowed,  was  insolvent, 
and  tlw  plaintiff  has  already  noeAved  a  larger 
amoont  upon  his  claim  than  he  would  have 
received  if  the  estate  had  been  administered 
upcoL  as  an  InaolTent  estate.  But  at  the  time 
of  the  trial  of  the  action  in  which  the  plaintiff 
Rcorered  his  original  judgment,  the  defendant 
had  knowledge  t^t  said  estate  would  be  insolv- 
ent if  the  present  plaintiff  prevailed  in  said 
action,  but  the  defendant  sut>posed  that  he 
bad  a  good  defense  to  said  action,  and  would 
imrail.  The  defendant  has  administered  all 
the  goods  and  effects  of  the  said  Abigail 
Baiker,  that  have  come  to  his  hands  as  ex- 
eculor,  except  as  such  administration  may 
be  modUed  the  forwtdng  agreed  facts. 
To  this  offer  of  proof  the  plaintiff  objects, 
upon  the  ground  that  it  is  incompetent  and 
immaterial  for  the  defendant  to  prove  the 
allegaticHis  in  his  offer,  or  either  of  them,  but 
if  it  is  competent  and  material,  the  plaintiff 
admits  said  allegations  to  be  true. 

The  fore^lng  agreed  case  is  submitted  to 
the  superior  court,  judgment  to  be  entered  there- 
on fw  the  plaindff  or  defendant.  If  for  the 
idtiotiff,  the  case  is  to  be  sent  to  an  asseseor  to  de- 
termine the  amount  due  upon  said  original  judg- 
mrat.  It  is  agreed  that  the  answer  heretofore 
Sled  by  the  c&fendant  may  be  consid^^  as 
filed  to  the  amended  declaration  of  the  plaintiff. 

Upoo  this  agreed  case  the  court  ordered  a 
lodgment  tm  £e  defendant,  and  tiu  plaintiff 

"'^Sr'v.  S.  KttoM,  for  plaintiff: 
An  executor  who  gives  the  bond  provided  for 
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in  Pub.  Stat.,  ch.l29,  6,7,  is  excused ^m re 
turning  an  inventory,  and  takes  the  entire  prop- 
erty, except  that  a  lien  is  preserved  on  the  real 
estate  in  favor  of  a  creditor,  unless  sold  to  a 
60Ra  jZtfe  purchaser;  but  bis  undertaking  to  pay 
the  debts  and  legacies  b  substituted  for  the 
property,  and  is  not  lessened  by  his  bond,  which 
18  merely  an  additional  or  collateral  security. 
Amherst  College  v.  Smith,  134 Mass.,  543;  Jonet 
T.  Richardson,  5  Met.,  247.  On  giving  the 
bond  he  is  personally  liable  to  a  creditor  of  the 
estate.    T haver  v.  Winchester,  188  Mass.,  447. 

The  penal  law  having  proved  insuffident,  the 
plaintiff  is  remediless  unless  he  can  maintain 
this  action;  for  the  remedy  as  to  waste,  etc. 
(Pub.  Stat. ,  c.  166.  ^  10).  is  ineffectual  where  the 
executor  has  been  exctued  from  inventory  and 
account;  the  defendant's  averment  that  he  sup- 
posed the  estate  solvent  was  incompetent.  iVeir- 
eomb  V.  GoM,  1  Met, ,  888. 

In  other  States  the  principle  is  recognized 
that  the  debts  of  testator  become  the  debts  of 
the  executor.  TarbeU  t.  Whitiiiff,  S  N.  H. ,  68; 
Flanderi  v.  George,  66  N.  H..  486;  Olmtteadv. 
Bnmh,  27  Conn.,  985. 

The  action  being  on  defendant's  promise  to 
pay  the  debts,  is  governed  by  tiie  ordinary  lim- 
itations of  personal  actions.  Amea  v.  Jackmn, 
116  Mass.,  508;  ffeaid  t.  Seaid,  6  Mc.,  887; 
WMttakerv.  Whittaker.tl Jobm.,  112;  andsee 
JenJdne  v.  Wood,  184  Mass.,  115,  where  the 
point  was  alluded  to. 

Met$r$.  D.  A  C<  and  C.  O.  Saundera*  for 
defendant: 

The  only  personal  liability  imposed  on  duly 
appointed  executors  or  adminLstrators  by  the 
statutes,  is  the  liability  for  costs  incuirod  in 
suits  qrought  by  them  in  such  capacity.  Pub. 
Stat,  ch.  144,  sec.  10. 

Process  agfdnst  executors  or  administrators, 
for  debts  due  from  the  deceased  testator  or  In- 
testate, shall  run  only  against  the  goods  and  es- 
tate of  the  deceased  in  their  hands,  and  not 
against  their  bodies  or  estate.  Pub.  Stat. ,  ch. 
166,  sec.  6. 

This  statute  applies  to  all  executors,  whether 
or  not  they  have  given  bonds  to  pay  ih»  debts. 
Nat.  Bk.  of  Troy  v.  Stanion,  116  Mass.,  485; 
Jenkins  v.  Wood,  utn  supra. 

This  action  is  barred  by  the  special  Statute  of 
Limitations,  in  favor  of  executors,  ffolden  t. 
Fletcher,  6  Cush.,  886;  Wood  t.  Jenkins,  ttbt' 
supra. 

W.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

It  having  been  decided  that  the  special  Statute 
of  Limitations  Is  a  bar  to  the  action  on  the  judg- 
ment  against  the  executor,  the  plaintiff  now  at- 
tempts to  hold  the  defendant  personally  as  the 
judgment  debtor.  It  Is  argued  that  the  bond 
given  by  the  d^endant  to  pay  debts  and  lega- 
cies, implies  a  promise  to  pay  debts  and  lq;acies 
and  rendered  the  defendant  liaUe  for  them  as 
debtor.  But  this  is  enconsistent  with  the  lia- 
bility of  the  defendant  as  executor.  That  he  is- 
so  liable,  and  that  the  bond  Is  collateral  to  that 
liability  to  secure  its  enforcement,  is  too  obvious 
and  well  settled  to  be  questioned;  see,  Jones  v. 
Biehardson.  6  Met,  347;  Ootwelt  t.  Alger,  5 
Gray.  67;  Hotden  v.  Fletcher,  6  Cush.,  286; 
National  Bimk  efTki^  t.  ^nton,]AA  Mass.] 
486;  JerMney.  Wood,  18*:^ b^feiOOQle 
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The  debt  was  one  from  the  testator,  and  the 
atatute  prescribes  the  only  mode  in  which  the 
executor  can  be  held  personally  liable  for  a  debt 
of  his  testator.  Public  Statutes,  c.  166,  sees. 
6-10;  statute  1784,  c.  82,  sec.  0,  provided  in 
relation  to  the  estates  M  deceased  persons,  that 
all  writs  of  attachment  and  executioo  should 
run  only  agabist  the  goods  or  estate  of  the  par- 
ty deceased  in  the  hands  of  executors  or  ad- 
ministrators, and  that  the  proper  goods  or  es- 
tate of  an  executor  or  administrator  should  not 
be  attached  or  taken  in  execution  for  the  debts 
or  le^cies  of  the  testator  or  intestate,  but  upon 
a  suggestion  of  waste  founded  upon  a  return 
of  the  sheriff,  that  he  coidd  not  find  any  goods 
or  estate  of  the  testator  or  intestate,  "In  which 
case  a  writ  commonly  called  sftrc/actaa  shall  be 
issued  out  of  the  clerV's  office  of  the  same  court 
against  such  executor  or  administrator,  which 
writ  being  duly  served  and  returned,  if  the  ex- 
ecutor or  administrator  make  default  of  appear- 
ajoce,  or  coming  In  shall  not  show  cause  suffi- 
cient to  the  contrary.  oKcution  shall  be  adjudged 
.and  awarded  against  him  of  his  own  proper 
goods  aifd  estate  to  the  value  of  such  waste 
where  it  can  be  ascertained;  otherwise  for  the 
whole  sum  recovered,  and  for  want  of  goods  or 
estate  against  the  body  of  such  executor  or  ad- 
ministrator." The  re-enactments  of  this  statute 
down  to  the  Public  Statutes,  thou^  dividing  it 
Into  separate  sections  and  changing  the  phrase- 
ology, have  not  changed  its  meauing.  This 
excludes  the  anomalous  action  of  debt  in  a 
judgment  against  an  executor  or  administrator 
In  a  suggestion  of  waste,  which  was  sustained 
in  ^gland  but  never  adopted  in  this  State. 
See  Wkeatley  v.  Lane,  1  Wms.  Saunders,  219; 
8  Wnu.  Executors,  1988,  et  tea. 

The  mode  prescribed  by  the  statute  is  the 
only  mode  in  which  an  execution  on  a  judgment 
against  an  executor ,f  or  a  debt  of  bis  testator,  can 
be  issued  against  the  executor  personalty.  What 
will  iw  evidence  of  waste  to  charge,  under  its 
provisions,  an  executor  who  has  given  bond  to 
pay  debts  and  legacies,  is  a  question  which  does 
not  arise  in  the  case  before  us,  and  which  we 
have  not  conmdered. 

Judgment  far  dtfendant. 
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COMMONWEALTH* 

V. 

Certain  Intoxicating  LIQUORS,  (Patrick  H. 
M0RRI80N,C'totma?i«). 

The  fa«t  that  twobnildinga  are  eonaect- 
ad  with  a  ineaage  way,  where  tlure  Ib 
no  eommon  inelosnr*  within  whltdi 
they  stand,  and  each  is  in  all  reepecte 
adS'pted  for  independent  use  and  act- 
oally  thus  used,  except  so  far  as  the 
basement  was  concerned,  is  not  sufficient 
to  conatttnt«  them  one  building,  so  as 
to  be  covered  hy  a  search  warrant, 
deecribins:  the  premises  to  be  searched 
as  a  certain  building  on  the  corner  of  l^e 
street,  occupied  as  a  store  and  place  of 
common  resort. 


(Woroester  Decided  Ootober.S8, 1886.) 
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EIZUKE  of  liquors  under  search  warrant. 
The  facts  si^cfently  appear  In  the  oi^- 

lon. 

Mr.  Edgar  J.  KkeTman«  tar  Coromcni- 

wealth: 

The  warrant  was  tegal  and  valid.  It  miffl- 
ciently  described  the  premises  and  the  bulldinD 

thereon  for  the  purposes  of  Identification,  and, 
it  not  appearing  that  there  was  any  difficulty  in 
ascertaining  from  the  description  in  the  com- 
plaint and  warrant  the  premises  intended  to  be 
searched,  the  statute  is  complied  with.  Pub. 
Stat.,ch.  100,g82;  Qmmoniteaithv.  Inioxieai- 
ing  LiquoTB,  100  Ma8s.,183, 187;  113  Mass.,  13, 
208.  455;  107  Mass.,  886;  117  Mass., 487:  6  Al- 
len, 596. 

The  buildings  described  in  the  warrant  were, 
in  fact,  occupied  by  Morrison,  the  claimant,  for 
the  illegal  sole  of  intoxicating  liquors;  and  the 
fact  that  other  pensons  used  and  occupied  other 
and  disconnected  portions  thereof,  m  nowise 
invalidated  the  proceedinss  w  afEects  the  for- 
feiture. OmmonmaUh  v.  intatieatinff  l^ouon, 
123 Mass..  8;  118  Mass.,  19;  CommonvetMh  v. 
Leddy,  106  Mass.,  881. 

Mettre.  4.  W.  Corcoran  and  Herbert 
Parker,  for  clalnumt. 

Derena,  J.,  delivered  the  oidnlon  of  the 
court: 

The  complaint  and  warrant  described  the 
premises  to  be  searched  as  "A  certain  building, 
the  cellar  under  the  same,  and  the  out-buildings 
within  the  curtilage  thereof,  situate  in  the  south- 
west comer  of  Qrove  and  Beacon  Streets,  so 
called,  in  said  Clinton,  and  occupied  by  said 
Patrick  H.  Morrison  as  a  store,  dwelling-hcHise 
and  place  of  common  resort  tept  tha^." 

The  premises  actually  searc&ed  consisted  of 
a  basement  under  a  building  at  the  corner  of 
Grove  and  Beacon  Streets,  a  covered  passage 
way  by  which  access  was  had  to  a  basement 
under  another  building  and  the  latter  basement 
These  buildings  were  convenientlv  known  at 
the  trial  as  A  and  B,  and  it  was  in  the  basemoit 
of  the  latter  that  the  llquorsclaimed,  were  seized. 
A  smalt  quantity  was  seized  which  was  fooiMt 
in  the  passage  way,  but  we  do  not  understand 
that  this  Is  hete  in  controversy.  If  so,  the  de- 
scription of  the  premises  would  be  sufficient, 
clearly,  to  include  this  passage  way  and  would 
justify  the  seizure  of  the  liquors  there  found, 
as  Uiis  was  certainlv  an  out-building  immedi- 
ately connected  wlu  the  bulldiiur  A. 

It  was  ruled  at  the  trial,  that  "*the  complaint 
and  warrant  covered  both  of  said  buildings." 
The  correctness  of  this  ruling  depends  on  the 
inquiry  whether  these  buildings  could  be  held 
to  be  so  connected  and  identified,  each  with  the 
other,as  legally  to  constitute  but  one,  or  whether 
the  building  called  B  could  be  held  by  tegal  in- 
tendment from  its  nature,  situation  and  use,  as 
an  out-building  to  A. 

The  buildings  A  and  B  had  each  distinct  ac- 
cess to  their  basements  from  Beacon  Street. 
The  upper  portions  of  each  were  approached 
from  Grove  Street  on  a  level  by  reason  of  the 
different  grade  of  this  street  which  was  higher 
than  that  of  Beacon  Street  The  Imildlttg  A 
was  approached  therefrom  by  panting  around 
the  south  eoA  of  A.  The  stories  of  each  build- 
ing were  occulted  by  several  tenantaMher  than 
the  occupant  o()i||»9eji9^ee@09we  was  a 
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retaining  wall  about  eight  feet  from  Beacon 
Street  in  the  space  between  the  two  buildings, 
extending  from  one  to  the  other.which  supports 
the  land  on  the  Orove  Street  mde.  A  tMssage 
way,  one  dde  of  which  was  made  of^  rough 
bouds  and  which  also  was  provided  with  an 
entnmce  on  Beacon  Street,  extended  from  A  to 
B. 

With  the  distinct  modes  of  access,  use  and 
construction  described,  the  fact  that  they  were 
connected  by  this  passage  way,  would  not  make 
of  them  the  same  building  described  as  at  the 
comer  ot  Grove  and  Beacon  Streets.  Nor  could 
it  be  held  to  be  "an  out-building  within  the 
cartilage  thereof."  Curtilage  has  been  hereto- 
fore d^ned  to  be  the  fence  or  inclosure  of  a 
piece  of  land  around  a  dwelling-bouse,  usually 
including  the  buildings  occupied  in  connection 
Iherewith.  Camnutaweatthv.  BoTVwy,  10  Cush., 
480.  There  was  in  this  case  no  common  in- 
closure within  which  the  two  buildings  stood, 
nor  was  the  building  itself  of  that  class  ordina- 
rily understood  as  an  out-building,  which  is  one 
that,  from  its  character,  is  to  be  used  in  con- 
nection with  the  main  building  and  may  thus 
be  held  to  be  a  parcel  thereof,  even  if  not  im- 
mediately attached  thereto.as  the  bams,  sheds, 
wood  and  storehouses  belonging  to  a  dwelUng- 

hOQK. 

In  all  icnwcta  adapted  for  independent  use 
and  actQally  thtis  used,  except  so  far  as  the 
Iwaement  was  concerned,  the  building  B  was 
not  made,  nor  could  it  properly  be  described  as 
an  out-building,  because  a  rough  passage  way, 
temporary  in  its  structure,  afforded  access  to  it 
from  A.  The  instniction  of  the  learned  Judge 
was,  on  this  point,  therefore,  erroneous. 

Bee^ptieat  nutained. 


COMMONWEALTH* 

V. 

AugustUB  F.  MEAD. 

Where  there  was  evidence  tending  to 
show  that  the  pla«e  searched  wm  a 
reaort  for  persons  who  did  not  live  there 
and  that  a  number  .of  Dersons  were 
found  there  in  a  atate  ofintoxication, 
it  cannot  be  said,  as  a  matter  of  law,  that 
all  the  evidenoe  was  not  auttclent  to 
sustain  the  verdiot.  thatdeffflidant  kept 
Intoxicating^  Uqnon  Tith  intoit  to  sell. 

(Bmbx — Decided  November  6, 1886.) 

pOMPIiAIKT  for  keecnbg  Intoxicating  liq- 
\J  HOTS  witii  intent  to  seu. 

The  case  appears  In  the  opinion. 

Mr.  Ed^ar  J.  Sherman,  Attjf-Gen.,  for 
Commonwealth : 

The  rulings  and  instructions  of  the  court 
^ere  correct.  The  evidence  introduced  was 
prapeity  submitted  to  the  jury  and  was  suffi- 
cient to  muTsnt  a  conviction.  OommtmmaUh 
V.  Baay,  188  Mass.,  577;  Same  v.  Olennan,  116 
Mass.  ,46;  Samev.  Campbell,  1 16,  Mass. ,  82;  Same 

Ooffey,  123  Mass..  384;  Same  t.  MeClxukey, 
ISSMbsb.,  401;  Samev.  Eahlmeyer.Vi^'i/lasi., 
382;  Bam$  v.  Haj/ea,  114  Mass.,  282;  Same  v. 
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Intox.  Liquors,  105 Mass.,  696;  Samev.  Doe,  108 
Mass.,  418. 

The  evidence  of  the  occurrence,  on  May  18, 
was  properly  received.  Comtnonwealih  v.  Oafley 
{sujmi);  Sanuv.Jeaningf,  107  Mass.,  488;  (Saw 
V.  MeCht^cfy  (ntpra). 

The  instructions  of  the  court  as  to  the  defend- 
ant's owning  or  keeping  for  sale  the  liquors  in 
question,  were  ample  and  correct.  Common- 
weaith  v,(/ItinU}f,  116  Mass.,  16;  Same  v.  Jen- 
iiingg  (iiipm). 

Mr.  F.  L.  Evansi  for  defendant: 

The  charge  that  the  defendant  unlawfully 
kept  for  sale  intoxicating  liquors,  with  the  hi- 
tent  unlawfully  to  sell  the  same,  must  be  proved 
beyond  reasonable  doubt.  The  facts  proved  at 
the  trial  were  too  scanty  and  indecisive  to  fur- 
nish any  of  the  elements  of  such  certainty.  Com- 
monwealth  v.  Intox.  Liquora,  106  Mass.,  595. 

By  the  Court ; 

There  was  evidence  tending  to  show  that  the 
house  in  which  the  defen<unts  lived  was  a 

f)lace  of  common  resortfor  persons  who  did  not 
ive  there;  that  persons  under  the  in^uenceof 
liquor  were  seen  to  come  from  the  house,  espe- 
cially on  Sundays;  that,  at  the  time  the  officers 
searched  the  premises,  a  large  number  of  men 
were  found  there,  am  of  whom  was  intoxicated; 
that  there  were  signs  of  recent  drinking  of  beer  in 
the  house;  and  that  there  was  found  a  pUe  of 
sawdust  wet  with  beer,  indicating  that  beer  had 
voluntarily  been  spilled  upon  it. 

There  was  also  evidence  which  was  clearly 
competent,  that  less  than  a  mouth  before  the 
visit  of  the  officers,  the  defendant,  personally, 
was  engaged  in  receiving  and  laying  in  a  stock 
of  beer  or  of  some  kind  of  liquor,  on  the  even- 
ingof  May  18, 1884. 

We  cannot  say,  as  a  matter  of  law,  that  all 
the  evidence  was  not  sufficient  to  justify  the 
jur^  in  finding  that  the  defendant  kept  intoxi- 
catmg  liquor  ^vith  intent  to  sell  it. 
Exceptiom  oterruled. 


K.  E.  B.,  V.  I. 
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Lorrin  C.  WOODWARD 

V. 

William  G.  HAM. 

The  demand  of  a  mortgage  of  chat* 
tela,  upon  an  attaehlngf  oAcer,  for  all 
the  mortgaged  chatteb  attached,  if 
apeeUyinc  only  a  portion  thereof,  ia 
aefective  as  to  the  residae:  even  though 
referring  to  the  book  and  page  of  the 
mortgage  record. 

(Hampdilre  ^Decided  Oototaer  «!,  1885.) 

REPLEVIN  brought  against  a  deputy-sheriff 
to  recover  a  horse,  harness,  wagon  and 
frame  shop-building,  by  plaintiff,  who  held  a 
mortgage  of  all  the  prop^y,  after  demand  on 
the  defendant  for  the  amount  of  his  mortgage. 

The  defendant  claimed  that  the  mortgage 
was  given  In  fraud  of  creditors,  and  asked  the 
Judge  to  rule  that  the  plaintiff  could  not  main- 
tain his  action  because  the  demand  did  not  al- 
lege that  the  mortgage  covered  the^ersonali 
property  attached  V  thec^lestdafAjdS^^SlC 
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replevied;  and  that  as  the  demand  did  not  al- 
lege that  the  shop-building  was  covered  b^  the 
mortgage,  the  defendant  was  entitled  to  judg- 
ment for  its  return;  but  the  Judge  refused  so  to 
rule,  and  the  defeodaot  alleged  exceptions. 
Mr.  J.  C*  Hammond,  for  plaintiff: 
The  entire  attachmeDt  was  cussolved  on  fail- 
ure to  pay  within  ten  days  the  mortgage  debt. 
The  case  shows  the  identity  of  the  property  at- 
tached with  the  property  mortgaged,  and  it 
nowhere  appears  that  anyone  was  misled 
from  want  of  a  complete  schedule  in  the  notice. 
A  gcnernl  description  or  reference  is  sufficient; 
P.  8.,  ch.  161,  §§  74,  76,  not  expressly  requir- 
ing a  particular  one.  Harding  v.  Coburn,  13 
Met.,  888,  889;  WintiGic  v.  Merefianis'  Ins.  Co., 
4  Met.,  80fl.  The  rule  is  recognized  by  P.  S., 
ch.  191,  S  8,  as  to  builders'  liens. 

As  to  tiie  horse,  wagon  and  harness,  given 
back  to  the  debtor,  the  mortgage  was  fully 
foreclosed.  As  to  the  shop-building,  it  may 
be  assumed  the  attainment  was  by  recoFding  in 
the  town  clerk's  office  and  not  by  manual  pos- 
session; and  probably  the  mortgagee's  atten- 
tion was  not  called  to  the  fact  of  attaching  the 
shop.  The  remark  in  Moria/rty  v.  Lot^op,  28 
Pick.,  831,  implying  that  an  exact  schedule  is 
necessary,  was  coiter  dictum. 
Mr.  R.  O,  Dwight.  for  defendant: 
The  demand  was  Insufficieut  to  defeat  the  at- 
tachment of  the  skop,  P.  8.,  ch.  161,  g  75,  re- 
quiring "a  Just  and  true  account  of  the  debt  or 
demand  for  which  the  property  is  liable."  This 
involves  a  designation  of  the  chattels.  The  ex- 
istence of  such  mortgage  may  easily  be  con- 
cealed at  the  changed  residence  of  the  mortga- 
gor, and  DO  recorais  required  of  the  release  of 
the  chattels  from  the  mortgage.  Moriarty  v. 
28  Pick.,  821,  828. 
The  plaintiff's  designation  of  part  of  the 
articles  estops  him  from  claiming  the  shop  not 
enumerated  in  his  demand,  the  defendant  being 
thus  led  to  believe  that  it  was  released  from  the 
incumbrance.  As  to  the  other  chattels,  the 
mortgagee  was  restored  to  his  rights  by  the  re- 
ceiptor's return  thereof.  Hayward  v.  (feorge,  18 
Allen,  66. 

The  defendant  having  lost  his  ten  days'  op- 
portunity, was  harmed  by  the  plaintiff's  repre- 
sentetton,  lulling  him  into  false  security  for 
the  intervening  year  of  delay,  Piekard  v.  Sears, 
6  Ad.  &  EI.,  489;  Howard  v.  Hudmn,  2  El. 
&  Bl.,  10;  Andretea  v.  Lyont,  11  Allen,  849. 

The  demand  being  lnsufflcient,the  foreclosure 
did  not  affect  the  defendant's  rights  to  the 
property.    Wing  v.  Bithop,  9  Gray,  228. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  which  the  defendant  seeks 
to  present  by  his  exceptions,  is,  whether  the  de- 
mand made  by  the  plaintiff,  who  was  the  mort- 
gagee of  property  attadied  by  the  defendant 
as  a  deputv-sueriff,  was  defecttve  and  insuffi- 
cient to  defeat  such  attachment,  so  far  as  a 
certain  frame  shop  building  was  concerned. 

Mortgaged  personal  property  of  a  debtor  is 
subject  to  attachment,  upon  the  condition  that 
the  party  making  the  same  shall,  within  ten 
days,  pay  or  tender  to  the  mortgagee  the  sum 
for  which  it  is  liable,  &Her  the  same  is  de- 
manded. The  mortgagee,  when  demanding 
payment  of  the  money  due  him,  is  to  state  in 
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writing  a  just  ,  and  true  account  of  the  debt  or 
demand  for  which  the  property  is  liable  to  him, 
and  the  failure  to  pny  within  the  ten  days  va- 
cates the  attachment.  P.  8.,  ch.  161,  g§  74  75.  " 
Such  a  demand  necessarily  involves,  in  some 
intdligible  form,  a  deri^natlon  of  the  property 
which  the  mortgagee  claims  to  be  subject  to  h» 
incumbraace,  as  by  an  enumeration  of  the  arti- 
cles, a  statement  that  it  is  all  Uie  personal  prop- 
erty attached  or  some  specified  portions  thereof 
then  in  the  hands  of  an  officer.  It  may  be  that 
a  reference  to  the  mortgage  itself,  if  upon  the 
public  records,  for  the  enumeration  of  the  ar- 
ticles claimed,  would  be  sufficient.  Moriarty  v. 
Lov^oy,  23  Pick.,  820;  Harding  v.  Cobum,  1» 
Met.,  338,  340. 

But  we  have  no  occasion  to  consider  this 
question.  The  demand  made  by  the  mortga- 
gee does  not  refer  to  his  mortgage  for  an  enu- 
meration of  tlie  articles  claimed  by  him  as  sub- 
ject to  the  attachment;  it  refers  to  it  only  to 
show  that  it  covers  the  horse,  wagon  and  nar- 
ness  attached.  If  the  defendant  bad  examined 
that  mortgage  and  foimd  that  a  frame  building- 
was  specitiea  therein,  he  might  well  have  sup- 
posed it  to  be  a  different  one  m>m  that  attached, 
or  that  it  bad  been  released  from  the  mortgaee, 
as  the  plaintiff  mortgagee  had  not,  in  his  de- 
mand, claimed  that  the  l}uilding  attached  was 
covered  by  the  mortgage,  or  made  any  refer- 
ence thereto. 

The  articles  specified  having  been  returned 
to  the  mortgagor  the  day  after  the  demand  Xxj 
the  receiptor,  to  whom  the  sheriff  released  them, 
the  mortgagee  was  restored  to  his  rigbta  and 
was  enabled  fully  to  foreclose  his  mortgage 
thereon.  The  defendant  could  not,  therefore, 
retake  them  or  levy  execution  against  the  mort- 
gagor thereon.  Robinaon  v.  Manttfidd,  13 
Pick.,  142. 

But  as  the  plaintiff's  demand  was  not  suffi- 
cient to  vacate  the  attachment  of  the  buildine 
which  both  parties  concede  to  be  personiu 
property,  the  foreclosure  of  the  mortgage 
thereon,  however  effective  as  against  the  mort- 
gagor, could  not  chan^  the  defendant's  right 
to  this  property.  Wing  v.  Biahop,  9  On^, 
223.  In  replevin,  when  part  of  the  goods  re- 
plevied are  found  to  belong  to  the  plaintiff  and 
part  to  the  defendant,  judgment  is  rendmd 
for  eadi,  accordingly. 

Ej-eepticM  mutatJUd. 


Samuel  TAYLOR 

V. 

CAREW  MANUFACTURING  CO. 

1.  If,  with  knowled^  that  a  busineas  is 
carried  on  in  a  place  which  is  ""ipti-ftf 
or  dangerous,  a  workman  engages  in  It^ 
he  takes  the  risks  incident  to  the  em- 
ployment; and  it  is  for  him  to  show,  in 
an  action  brought  by  him  for  dam- 
ages for  injuries  sustained  in  pursuit  of 
the  employment,  that  he  was  In  the  ex- 


Nora.— When  the  emjployi  voluntartly  assumes 
the  risk  of  his  emptormeot,  the  employer  Is  not  li- 
able for  Injury  resulting.  See,  XoOndih  v.  Mew 
Tork  *  N.  B.  B.  R;;i^^fXdm,<Qlig 
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ere  1m  of  dae  care  at  the  time  of  the 
aoddent. 

3.  Where.   In  sach  action,  plaintiff's 

statement  of  his  own  conduct,  made  by 
him  as  witness  in  his  own  behalf,  shows 
that  he  appreciated  the  risk  which  at- 
tended his  actions  in  movinff  about  rap- 
idly in  the  pursuit  of  his  employment,  m 
a  cuurk  cellar,  in  which  he  knew  there 
was  a  deep  well-liole.but  did  not  know 
whether  or  not  there  waB  a  protecting 
fence  around  it.  although  ordered  by 
the  foreman  to  "hurry  up  the  work, ' 
was  a  taking  of  the  risk  of  his  employ- 
ment, and  was  such  evidence  of  want 
of  care  on  his  part  as  will  defoat  a  re- 
covery in  the  action. 

(Hampshire  Decided  October  28, 188B.) 

TORT  to  recoTer  damages  for  injuries  to  the 
pereoD  of  an  rmploye  caused  by  negligence 
of  tbe  employer  in  not  providing  a  sale  place 
for  carrying  on  tbe  busmess. 
The  rase  is  stated      the  court. 
Mmn.  Oeori^  H.  Steams  and  W.  H. 
BpM^ESt  for  plaintiff. 

Mmn.  E,  W.  Chapin  A  W.  O.  BaMett. 
for  defendant: 

As  to  the  prayer  of  defendant  to  take  the  case 
from  the  jury,  if  there  wasany  evidence  which 
«Hdd  properly  be  submitted  to  the  jury  and 
upon  which  they  could  legally  find  a  verdict 
for  tbe  plaintiff,  the  verdict  must  stand.  Hey- 
uoodv.  Sttlei.  134  Mass.,  275. 

The  ruling  asked  should  have  been  ^ven  on 
the  second  ground.  It  appeared,  from  his  own 
tc^mony,  that  his  negligence  contributed. 
BtitterSstdv.  We$t.  R.  R.  Co..  10  AUen,  532; 
WiigM  v.  B.  &  M.  R.  R.  Co.,  139  Mass.,  440, 
44S.  The  hazard  of  walking  rapidly  into  a 
kcAe  3  feet  6  inches  deep,  is  as  well  known  aa 
ibe  hasud  caused  by  the  unprotected  and  ex- 
poaed  gitoatiou  of  persons  standing  on  tbe  plat- 
Torm  of  a  car  about  to  start  or  in  motion.  It 
predndes  the  idea  of  due  care.  He  purposely 
kxikthe  risk.  Chivett  v.  M.  d;  L.  It.  Co.,  16 
Gmy,  501,  607. 

As  said  in  Huddle»ton  v.  Lmoell  Machine  Shop, 
106  Maaa.,  282,  where  the  injurj'  was  from 
Iseaking  and  falling  through  a  floor,  by  a 
vorktnan  in  his  master's  machine  shop,  where 
it  was  his  duty  to  pass,  he  knowing  that  the 
floor  was  dangerous  and  that  there  were  holes 
in  it,  if  it  was  sufficient  to  put  him  on  his  guard 
at  the  time,  he  cannot  recover.  See,  Ptngree 
V.  Leylaad,  185 Mass.,  8%;  Seymour  v.  Maddox, 
16  Q.  B.,  8a«;  PrietOey  v.  Foieler  8  M.  &  W„ 
1;  Oumming$  v.  OoUin;  61  Mo.,  {K30;  Wiia(m 
T.  Oharlettmtn,  8  AUen,  187;  Qilman  v.  Deer- 
fidd,  15  Gray,  577. 

The  act  of  the  foreman  in  telling  him  to  hur- 
ry was  not  the  act  of  the  defendant,  but  of  a 
co-laborer,  whose  employment  by  defendant 
was  sot  chimed  to  be  a  negligent  act.  JifeDer- 
moUv.  Boston,  138 Mass.,  Mi;Kenneyv.  Shaw, 
183  Mass.,  501;  Johnton  v.  B.  T.  B.  Co.,  185 
XsM.,  aOO,  213;  Wmitsm  v.  CkureAiU,  187 
Xan.,348. 

The  admission  of  plaintiff,  the  pcffitureof  the 
psae,  and  the  evidence  from  plaiDtiff,  who 
showed  no  other  use  or  care  of  the  elevator 
than  that  by  himself  ud  the  men  under  him, 
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excluded  the  conclusion  that  there  was  want  of 
ordinary  care  and  diligence  on  the  part  of  tbe 
defendant  corporation  in  constructing  the  ele- 
vator or  in  emplojing  agents  and  workmen  to 
care  for  and  manage  it.  Lamb  v.  Weet.  R.  R. 
Corp.,  7iAllen,  99>\Kingv.  B.  &.  W.  R.R.  Corp., 
9  Cush.,  112. 

Defendant  was  not  bound  to  furnish  plaint- 
iff a  place  entirely  safe  to  do  hia  work.  The 
cases  cited  illustrating  the  application  of  tbe 
rule,  seem  to  illustrate  it  no  better  than  this 
case.  CbomAsv.  JV.A  CSjwf.  C5>.,103Maas.,57a; 
SuUiean  v.  Iitdia  Mfg.  Co.,  113  MaM.,  896; 
Ladd  V.  B.  R.  R.  Co.,  119  Mas3.„412;  Loix- 
joy  V.  B.  <fc  L.  R.  Co.,  135  Mass.,  79;  Fingree 
V.  Leytand  {mora);  MouUon  v.  Oage,  138  Mass. 
800. 

The  testimony  offered  from  McElwain  and 
other  witnesses  was  competent.  A  compari- 
son of  defendant's  elevator  arrangements,  in- 
cluding the  bole  in  the  basement  for  guide 
irons,  with  similar  arrangements  in  other  sim- 
ilar mills,  would  have  been  helpful  in  testing 
whether  that  degree  of  care  which  men  of  ordi- 
nary prudence  and  capacity  would  take  under 
like  circumstances  in  tbe  conduct  and  manage- 
ment of  their  own  affairs,  had  been  observed  by 
defendant.  It  was  competent  though  not  con- 
trolling. Crocker  V.  Pmple's  M.  P.  I.  Co.,  8 
Cush.,  79,82;  Raymo/idv.  ZomjcW,  6 Cush., 524; 
Shrewabury  V.  Smith,  12  Cush.,  177;  Bradford 
V.  Dre^c,  5  Met.,  188;  Packard  v.  N.  Bedford, 
9  Allen,  300;  Com  v.  B.  R.  R.  Co.,  14  Al- 
len, 448;  Lajie  v.  B.  diA.  R.  R.  Co.,  113  Mass.,. 
465,  468;  Taylor  v.  Monroe,  48  Conn.,  86;  Dor- 
tey  V.  PhiUips  &  Colby  Gmat.  Co.,  42^18.,  684. 

Devens.'T'.  .delivered  tbe  opinion  of  the  court-. 

Tbe  plaintiff  recovered  only  on  the  first  count 
of  his  declaration,  which  alleged  negligence  on 
the  part  of  the  defendant  in  failing  to  guard  or 
fence  the  elevator  well  in  the  basement  where 
plaintiff  was  set  to  work;  so  that  he,  while 
using  due  care,  fell  therein  and  was  injured. 
There  was  no  recovery  on  the  second  count, 
because  of  the  ruling  of  the  Presiding  Judge. 
This  count  was  for  a  failure  to  furidsh  such 
safeguards  as,  under  certain  circumstances,  are 
provided  for  by  chapter  104,  %  14,  P.  S. 

Without  adverting  at  this  moment  to  the 

Questions  raised  as  to  the  admissibility  of  evi- 
ence  offered  by  defendant,  the  flrst  inquiry  is, 
whether  there  was  any  evidence  on  bdialf  of 
the  plaintiff  upon  which  the  jury  could  legally 
have  found  a  verdict  in  his  favor.  If  there 
was,  the  question  of  its  weight  or  value  cannot 
be  con^dered  hy  us.  Heyteood  v.  Stiles,  124 
Mass.,  275. 

The  jury  would,  perhaps,  be  warranted  in 
finding  that  the  defendant  was  negligent  in 
leaving  the  well  or  elevator  hole,  which  was  sit- 
uated ?n  a  dark  basement  wh^  the  servmits 
were  obliged  to  go,  for  many  purposes,  open 
and  ungiiarded  by  fence  or  any  other  suitable 
protection.  It  was  the  duty  of  the  defendant 
to  find  and  provide  for  its  servants,  a  reason- 
ably safe  place  to  do  their  work.  Coonibs  v. 
New  Bedford  Cordage  Cb.,  102 Mass..  672;  A)^^ 
v.  Mowry.  122  Mass.,  261. 

It  is  for  the  plaintiff  to  show,  not  merely 
that  the  place  was  unsafe  and  that  he  was  in- 
jured thereby,  but  that  he  himself  was  in  the 
exercise  of  due  care.  JHie  ^^d^^^^^ils  to 
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show  this,  if  it  appears  that  knowing  and  ap- 
preciating the  dfUiger  arising  tUerefrom,  he 
voluntarily  ezposeshiniself  thereto.  Business 
is  sometimes  carried  on  in  buildings  or  places 
obviously  unsafe  and  if,  with  a  Knowledge 
that  a  outness  is  thus  conducted,  the  work- 
man engages  in  it,  he  takes  the  risks  which  he 
must  know  are  incident  thereto.  Huddletton  v. 
iMwell  MaiJiine  Shop,  106  Mass.,  283. 

When  one  capable  of  choosing  and  ointract- 
iog  for  himself,  with  fiUl  notice  of  the  risk  he 
assumes,  voluntarily  runs  a  machine  which, 
by  reason  of  a  known  defect  exposes  him  to  a 
particuhu:  and  obvious  danger,  he  is  held  to 
assume  and  take  the  risk  of  injury  from  tliat 
source.  Pingree  v.  Leyland,  135  Mass.,  398. 
The  evidence  on  the  question  of  his  due  care 
comes  from  the  plaintiff;  it  is  not  aided  by 
the  testimony  of  the  other  witnesses.  From 
this,  it  appears  that  he  had  been  in  the  employ- 
ment of  the  defendant  for  several  years;  that 
he  was  hired  by  the  foreman  to  make  size  and 
do  whatever  the  foreman  desired;  that  he  was 
at  the  mill  when  the  elevator  was  put  in;  that 
he  used  it  at  times;  that  he  knew  of  the  exist- 
ence of  the  elevator  well;  that  on  the  morn- 
ing of  the  accident  he  was  ordered  by  the  fore- 
man to  go  down  into  the  basement  to  help  put 
on  an  engine  belt,  "to  hurry"  so  that  the  fore- 
man could  start  up;  that  he  went  down,  the 
morning  being  very  dark;  that  he  examined 
the  first  four  belts  ov  feeling  of  them  (not  be- 
ing able  to  see  whether  they  were  on  or  off); 
while  passing  under  them  he  started  along  the 
line  of  the  main  shaft,  for  the  last  belt  and 
"being  nearer  the  elevator  well  than"  he 
"thought,"  he  "walked  into  it; "  that  he  did  not 
know  whether  there  was  or  was  not  any  fence 
to  the  well.  He  further  stated,  on  cross  ex- 
anunation,  that  he  was  looking  for  the  eleva- 
tor well  to  shun  it,  and  was  thinking  of  it;  that 
he  knew  it  was  there  somewhere,  but  did  not 
know  exactly  where;  that  he  was  walking 
quite  fast  because  Mr.  Gardner,  the  foreman, 
had  told  him  to  hurry  and  that  he  went  into 
the  elevator  hole  so  quick,  that  he  did  not  know 
whether  he  was  stepping  long  or  short. 

From  this  evidence  it  appears  that  he  knew  of 
the  existence  of  the  well-hole,  of  the  danger  to 
which  it  exposed  him;  that  he  had  no  reason  to 
suppose  it  to  be  guarded  and  he  does  not  any- 
where state  that  he  did  so  suppose.  Under 
these  circumstances,  he  took  the  risk  of  a  dan- 
ger which  he  knew  and  appreciated.  Indeed, 
his  description  of  the  accident  shows  distinct- 
ly, a  want  of  due  care  in  performing  that 
which  he  undertook.    In  the  darkness  which 

{irevailed  in  the  basement  room,  to  walk  quick- 
y,  when  his  eves  afforded  him  practically  no 
assistance,  without,  either  by  hands  or  feet  at- 
tempting to  find  the  hole,  which  he  knew  was 
there  somewhere,  although  he  "could  not  tell 
exactly  where,"  was  a  fauure  on  his  own  part  to 
tiUce  proper  precautions. 

The  plaintiff  suggests  "That  although  he 
might  oiten  have  gone  down  the  elevator,  yet 
he  nad  always  got  out  on  the  front  side,  while 
at  the  time  of  the  accident,  he  fell  in  on  the 
back  dde,  where  he  had  never  been  before;  al- 
so  that  he  had  never  before  approached  the  hole 
by  tbe  line  of  the  shafting;"  but,  as  he  was 
fully  aware  of  the  existence  of  the  well-hole,  be 
incurred  the  riskof  approaching  it  in  the  way 
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which  be  actually  attempted,  and  if  that  way 
was,  for  him,  unusual,  greaWr  care  and  cau- 
tion were  required  on  his  part. 

Thecaseof  LawkMY.  (hnn.  RkerB.  S.  Co., 
136  Mass.  ,l,upon  which  the  plaintiff  relieB,isdiB- 
tinguishable;  in  that  case  the  plaintiff  who 
was  a  brakeman  in  the  service  of  the  defend- 
ant company,  claimed  to  have  been  injured 
whUe  engaged  in  coupling  a  locomotive  engine 
to  a  car,  by  reason  that  the  draw-bar  and  hunt- 
er of  the  engine  (the  same  device  serving  for 
both  purposes)  was  too  low  for  the  purposes  for 
which  it  was  designed  and  used,  so  that  it  was 
liable  to  pass  under  the  draw-bar  or  hunter  of 
the  car  to  which  it  was  to  be  attached.and  that 
it  did  so  on  the  occasion  of  the  accident,  thus 
causing  the  injury  to  the  plaintiff.  It  was  in 
dispute  whether  the  plaintiff  knew  or  could 
have  ascertained,  with  due  care  that  the  draw- 
bar of  the  engine  and  the  car  were  of  unequal 
height;  and  it  was  held  that  the  Instruetwn, 
that  if  the  plaintiff  knew  that  the  draw-bars 
were  of  unequal  height,  and  that  there  was 
danger  of  their  passing  each  other  and  knew 
the  probability  and  extent  of  the  danger  there- 
by, and  rode  upon  the  platform  of  the  en^ne 
when  about  to  make  the  coupling,  then  he  was 
not  in  the  exercise  of  due  care  and  cannot  re- 
j  cover.  It  was  further  held  that  the  instruc- 
I  tiun  requested  by  the  defendant  was  properly 
I  modified^  by  the  insertion  of  the  words  above 
j  inclosed  in  brackets.  That  the  fact  tiiat  the 
'  plaintiff  knew  of  the  defect  in  the  engine,  if 
j  It  were  shown,  woiUd  furnish  strong  evidence 
of  carelessness  on  his  part,  was  not  questioned, 
butit  was  also  denned  that  he  might  know  of 
the  defect  thus  existing,  without  knowing  or 
appreciating  the  probability  and  extent  of  dan- 
^  therefrom.  In  the  case  at  bar,  the  plaint- 
iff knew  of  the  defect,  and  he  consented  to 
incur  the  risk  which  he  ran  in  passing  along  the 
floor,  in  the  uncertain  light,  to  exunine  and 
aid  in  putting  on  the  belts.  The  probatdlity 
and  extent  of  danger  to  be  anticipated  from 
walking  into  a  well-hole  of  the  depth  of  this, 
was  obvious  to  every  capacity,  and  the  i^int- 
iff's  statement  of  his  own  conduct  shows  that 
he  appreciated  it. 

For  the  reasons  above  stated  we  are  of  opin- 
ion that,  upon  the  evidence,  the  defendant  was 
entitled  to  the  ruling  tJiat  no  sufficient  evidence 
was  offered  by  the  plaintiff  of  due  care  on  his 
own  part,  and  that  be  took  upon  himself  the 
risk  mvolved  in  the  position  of  the  wdl-hole. 
Exeeptiont  witained. 


Noah  WOLCOTT 
Hilas  O.  WOLCOTT  et  ai. 

1.  A  decre«  of  tbe  Probate  Court  adnit- 
tiag  a  will  to  probate  is  final  ajtd  eon- 
clusiTe  upon  alt  the  worid,  until  re- 
voked by  the  court  which  pa^ed  it. 

2.  It  ennnot  be  reviewed  oy  writ  of  er 
ror,  or  certiorari,  nor  be  set  Mide  in 
equity  for  haud. 


(Hampden-- 


-Decdded  October  »,  ISSfi.) 


PETITION  to  revoke,  tramd  and  make  void 
a  decree  paswd,     |^O0ip5^feirt  ap- 


18%.  Beak  t.  French.  Hot 

proriug  Hnd  allowing  a  will  and  appointing  an 
administrator  of  the  estate  of  decedent  with 
the  will  annexal 

Mmn.  I>wlfcht  &  Casey,  for  petitioner. 

Mr.  E.  H.  Ijatlirop.  for  responoentfl,  Geo. 
W.  Jones  and  Martha  J.  Jones: 

All  persons  interested  in  an  estate  are  bound 
the  proceedings  in  the  Probate  Court,  the 
court  having  jurisidiction  thereof,  and  due  no- 
tice having  been  ^ven.  Dublin  v.  CAadboum, 
16  Mass.,  4S3  :  Laughton  v.  Atkim,  1  Pick., 
585-547;  Orippen  v.  Ikxter,  13  Gray,  880. 

The  petitioner  admits  "that  the  evidence  and 
the  way  to  Uw  same  waa  from  the  flist  locked  up 
in  the  bosom  of  HQas  O.  Wolcott."  ABsumbiK 
that  the  witnesses,  Smith  and  Parsons,  would 
testify  as  alleged,  the  unlocking  of  "  the  bosom 
of  Hilas  O.  W oleott"  is  cumulative  only.  Ply- 
mouth V.  RuaseU  MOh,  7  Allen,  438. 

The  petitioner  is  guilty  of  laches  because  of 
great  delay.  Andrevit  v.  Sparhawk.  18  Pick., 
miPmim  V.  Rogert,  12  Met.,  405;  Plymouth 
y.SuM^MOla  (mpra);  Boston  dMe.  S.B.  Co. 
V.  Harttett,  10  Gray.  884  ;  Bpant  v.  Bacon,  99 
Mass.,  218. 

Horton.(7A.  J*. ,  delivered  the  opinion  of  the 
conrt: 

A  decree  of  the  Probate  Court,  admitting  to 
ivobate  a  will.  Is  final  and  concludve  upon  all 
the  world,  until  revoked  by  the  court  by  which 
it  was  passed.  It  is  in  the  nature  of  a  judg- 
meat  in  rem.  It  cannot  be  reviewed  by  wnt 
of  error  or  eertiorari,  and  it  cannot  be  set  aside 
in  equity  for  fraud  Watn'S  v.  Stieknt^,  12 
Allen.  1,  and  cases  cited.  This  court,  sitting 
as  ft  court  of  equity,  has  no  jurisdiction  to  re- 
voke and  annul  a  decree  of  the  Probate  Court, 
dtdy  paaiHd,  approving  and  allowing  a  will, 

BiUditmimd. 


John  F.  BEAN 

Jonathan  C.  FRENCH. 

Where  a  (danse  in  a  deed  is  strictly  an 
exception,  the  part  excepted  remains 
in  the  grantor  as  of  his  fonnw  title;  but 
where  the  effect  of  the  ctlanse  is  to  ere 
ate  some  right  or  easement,  not  before  ex- 
isting, it  is  a  reservation  operating  by 
way  of  an  implied  gprant;  and  on  its  ac- 
ceptance by  the  grantee  in  the  deed,  the 
reeerration  containing  no  words  of  in- 
heritaaee*  the  vendor  has  only  a  life 
estate  in  the  easement. 

(Woroester  Dedfled  October  354, 1888.) 

ON  EXCEPTIONS. 
Case  of  construction  of  an  easement  by  res- 
ervation in  a  deed.   The  terms  of  the  deed  are 
stated  in  the  opinion. 
Mr.  James  EL  Bancroft,  for  pl^ntifl. 
Ma»rs.  T.  W.  Blackman  and  B.  W. 
Potter,  for  defendant. 

Korton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defoidant  claims  a  right  of  way  over 
Uw  plaintliTs  lot  imder  the  deed  from  Herri- 
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field  to  Cobleigh.  This  deed  contains  the  fol- 
lowing clause:  "Reserving,  however,  to  myself 
the  pnvilege  of  a  bridle  road  in  front  of  the 
house. "  The  question  in  the  case  is  not  whether 
the  easement  thus  created,  was  appurtenant  to 
the  land  retained  by  the  grantor,  but,  rather: 
what  was  its  character?  Hennia  v.  Wilson,  107 
Mass.,  591. 

It  is  the  settledfrulc  that,  in  a  deed^to  an  in- 
dividual, the  worn  "  heirs"  is  necessary  to  cre- 
ate an  estate  of  inheritance  in  the  grantee  if  he 
takes  to  his  own  use  and  not  in  trust.  Bvjfum 
V.  Hutehinaon,  1  Allen,  58;  Sedgwick  v.  LaMn, 
10  AUen,  480 

The  same  rule  applies  to  a  revocation  which 
operates  by  way  of  an  implied  grant.  Ourtia 
V.  Gardner,  13  Met.,  ■457;  Jamaiea  Pmd  Go. 
V.  Chandler,  9  Allen,  169. 

When  a  clause  in  a  deed  is  strictly  an  excep- 
tion, taking  out  of  the  grant  some  portion  of 
the  grantors  former  estate.as  if  one  should  con- 
vey his  farm,  excepting  the  wood  lot,  the  part 
excepted  would  remain  in  the  grantor  as  of  his 
former  title,  because  not  granted.  But  when 
the  effect  of  the  clause  Is  to  create  some  right 
or  easement  not  before  existing,  it  is,  properly 
speaking,  a  reser\'ation,  and  is  generally  con- 
sidered as  operating  by  way  of  an  implied  grant. 

In  the  case  at  Mr,  Merrifleld,  while  he  was 
the  owner  of  the  lots  now  held  by  the  plaintiff 
and  the  defendant,  had  the  right  to  pass  and  re- 
pass over  any  part  of  his  estate,  but  no  right  of 
way,  properly  speaking,  existed  over  the  plaint- 
iff's lot.  This  easement  or  servitude  in  favor 
of  the  lot  retained  by  Merritield  was  a  new  in- 
terest in  real  estate,  created  by  the  reservation 
and  its  acceptance  by  the  grantee  in  the  deed. 
As  the  reservation  contains  no  words  of  inherit- 
ance, it  follows,  according  to  the  authorities 
cited  above,  that  Merriflela  had  only  a  life  es- 
tate in  the  easement  and  that  the  nuing  of  the 
Superior  Court  was  correct. 

Mxeeptioiu  ooerruled. 


Charles  A.  HOPPIN 

City  of  WORCESTER 

Damaii^s  are  not  recoverable  from  the 
master  for  personal  injuries  sUBtained 
thronjch  nencU^nee  of  lisllow*serT- 
ants  m  constnioting  an  unsafe  staging, 
where  proper  materials  therefor  had 
been  fiimislied. 

(Worcester  Decided  October  23, 1885.) 

TORT  brought  by  the  plaintiff  against  the  de- 
fendant, for  negligence  in  erecting  a  staging 
for  the  purpose  of  shingling  a  building  owned 
by  the  defendant,  upon  which  the  plaintiff  was 
at  work,  and  which  fell  by  reason  of  a  defect- 
ive and  insufflcioit  bracket,  causing  the  injury 
complained  of. 

At  the  trial  before  Jvstiee  Blodgett,  there 
was  evidence  tending  to  show,  that  the  com- 
mittee on  highways  duly  appointed  by  the  de- 
fendant City,  directed  the  hichway  commis- 
sioner of  the  City  to  erect  said  building;  that 
said  commisdoner  employed  one  Gates,  a  mas- 
ter carpenter  and  builder,  to  furnish  the  labor 
and  tools  required  in  the  erectitoi^  the  bmld- 
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ing,  under  the  commissioner's  superintendeDCe; 
that  there  was  no  plan  of  the  work  furnished 
li^  said  oommisBioner  or  oommitt^;  that  gen- 
eral dfrectioDs  as  to  dimensions  and  construc- 
tion were  given  by  said  commissioner,  wlio  was 
a  farmer  and  not  a  carpenter,  and  gave  no  di- 
rections as  to  the  detail  of  building  nor  as  to 
said  staging;  that  the  said  City  was  to  furnish 
and  did  furnish  all  the  materials  for  the  erection 
of  the  building  and  paid  said  Gates  for  bis  own 
services  .and  for  the  services  of  Journeymen 
carpenters  employed  by  him;  that  after  the 
frame  of  said  building  was  up  and  boarded, 
Gates  directed  one  Green,  a  journeyman  car- 
penter employed  by  him,  to  build  a  staging  to 
shingle  the  building,  and  to  use  therefor  certain 
brackets  which  belonged  to  Gates,  and  were 
used  in  building  the  staging;  that  while  said 
Gates  and  three  other  workmen  under  him,  in- 
cluding the  plaintiff,  were  at  work  on  the  stag- 
ing, the  bracket  gave  way  and  broke  by  reason 
of  imperfection  and  insufficiency  therein,  and 
the  plaintiff  fell  twenty-two  feel  to  the  ground 
and  was  greatly  injured  thereby. 

There  was  evidence  tending  to  show  that 
said  bracket  was  unfit  and  unsafe  for  the  pur- 
pose for  which  it  was  used,  and  was  the  sole 
cause  of  the  accident;  there  was  also  evidence 
that  no  materials  or  appliances  were  furnished 
by  the  defendant  for  the  building  of  the  stag- 
ing except  those  ased  by  Green.  There  was  no 
evidence  of  any  failure  by  the  defendant  to 
furnish  lumber  and  materials  when  requested 
by  Gates;  and  it  was  in  evidence  and  uncon- 
troverted,  that  the  commissioner  of  highways, 
when  the  work  began,  requested  Gates  to  maJte 
out  a  schedule  of  whatever  lumber  was  needed 
in  erecting  said  building. 

On  the  above  facts,  t£e  court  ordered  a  ver- 
dict for  the  defendant,  and  the  plaintiff  alleged 
exceptions. 

Mr.  James  H.  Bancroft,  for  plaintiff. 

Mr.  Frank  P.  Ooaldiag,  for  defendant. 

W.  Allen,  (T*.,  delivered  the  opinion  of  the 

court; 

If  the  plaintiff  was  the  servant  of  the  defend- 
ant in  the  erection  of  the  building,  he  was  the 
fellow-servant  with  Gates  and  Green,  so  far  as 
tliey  were  employed  in  the  construction  of  the 
staging.  Cotton  v.  RieTuirds,  123  Mass.,  484; 
Kiuea  v.  F<mm,  125  Alaas.,  485. 

It  is  argued  that  Gates,  in  supplying  the  do- 
fective  bracket,  acted  as  the  agent  cl  the  de- 
fendant in  furnishing  materials,  and  not  as  its 
servant  to  construct  the  staging,  and  was  not, 
in  that  respect,  a  fellow-servant  with  the  plaint- 
iff. But  Gates  had  no  autliority  from  the  de- 
fendant to  furnish  materials  for  it;  and  it  was 
not  as  its  agent  for  that  puriJOse,  that  he  used 
his  own  brackets  to  support  the  staging.  If  not 
strictly  tools  required  to  be  furnished  by  him, 
they  were  implements  prepared  and  kept  by 
him  for  the  purpose  of  supporting  sta^ngs, 
which  he  might  use  under  bis  contract  with  the 
defendant.  He  Iiad  no  other  authoritv  from 
the  defendant  for  furnishing  them.  The  de- 
fendant employed  him  to  furnish  the  labor  and 
tools  in  the  erection  of  the  building  from  ma- 
terials to  be  furnished  by  the  defendant,  and  it 
provided  for  furnishing  all  materials  needed. 
The  negligence  which  the  evidence  tends  to 
prove,  is  Uiat  of  servants  in  oonstructiog  an 
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unsafe  staging,  and  not  that  of  the  master  in 
not  furnishing  proper  materials. 
Exetg^iiona  overruied. 


The  COMMONWEALTH 
v. 

Franklin  ESTE. 

1.  Where  a  town  treasurer  credits  hiiu- 
BClf  with  lawful  paymenta  made  out  of 
the  proceeds  of  notes  drawn  by  him  as 
treasurer,  but  fails  to  charge  himself 
with  the  notes,  he  cannot  be  charged 
with  embeulement  as  to  the  portion 
of  the  proceeds  nsed  and  intended  to 
be  used  lawftilly,  even  If  the  use  was 
contrived  as  part  of  a  scheme  to  defrand 
the  town. 

2.  Embezzlement  retains  so  much  of  the 
character  of  larceny,  that  it  is  essential 
to  the  commission  of  the  crime  that  the 
owner  be  deprived  of  the  prraen^ 
embessled  by  an  adverae  holding  or 
use. 

(Worcester  Deddoa  October  21.  IMS.) 

INDICTMENT,  for  embezzlement  by  a  town 
treasurer. 

The  case  is  stated  in  the  opinion. 

Mr.  E.  9.  Sherman,  Atty-Oen.,  for  the 
Commonwealth. 

Mesart.  John  &.  Thayer  and  I4.  H.  Wake- 
ileldt  for  defendant. 

Holmes,  J.,  delivered  the  opinion  of  the 

court; 

The  evidence  of  the  defendant's  embezzle- 
ment ma^'  be  summed  up  in  a  few  words  aafol- 
lowsiwhile  Treasurer  of  the  Town  of  Southboro, 
he  made  two  notes  in  authorized  form  and  ap- 
plied a  large  poftion  of  their  proceeds  to  pay- 
ment of  interest  due  from  the  town  to  the  State. 
Inbis  account  with  thetown,hecredited  himself 
with  the  payments  so  made,  but  did  not  charge 
himself  with  the  notes  nor  with  any  part  of  their 
proceeds.  The  exceplions  do  not  disclose  wheth- 
er there  was  evidence  how  his  balance  stood  at 
the  time  of  the  earlier  of  these  transactions, 
but  at  the  time  of  the  later.his  account  showed 
that  he  was  chargeable  with  $1,680.35,  which 
was  diminished  by$l,S15  on  the  tx>oks,  by  the 
credit  mentioned.  The  error  was  carried  through 
the  books  until  he  went  out  of  office  and  he 
then  settled  his  accounts  by  his  books.  He  had 
paid  the  two  notes  out  of  his  piivate  fimds  after 
he  ceased  to  be  treasurer;  and  there  was  other 
evidence  of  a  fraudulent  intent  which  we  shall 
mention  hereafter.  But  there  was  nothing  to 
show^  that  he  made  the  notes  or  received  their 
proceeds  with  intent  to  use  them  otherwise  than 
as  he  used  them  in  fact,and  it  will  benoticed  that 
whatever  the  probabilities,  it  is  possible  that  he 
used  the  whole  proceeds  in  paying  proper  town 

'  charges,  as  he  certainly  did  the  greater  part. 

j    We  deem  it  clear  that  whatever  part  was  so 

j  used  and  intended  to  be  used,  was  not  embez- 
zted,  even  If  the  use  was  contrived  as  port  <rfa 
scheme  to  defrand  the  town.  The  fact  that  the 
payment  was  a  means  of  embezzling  ottio* 
money  in  the  future  or  covered  up  an  epibeasle. 

I  ment  of  other  money  in  Ui^  past,  would  no 
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make  it  an  embezzlemrat  of  the  money  paid, 
neitber  would  tbe  fact  that  he  represented  it  to 
the  town  (not  to  the  payees)  as  payment  of  other 
town  money,  that  u,  as  a  payment  from  his 
balance  on  hand  and  not  from  the  notes.  Em- 
bezzlement retains  so  mucli  of  the  character  of 
larceny,  that  it  is  essential  to  the  commission  of 
tbe  cnme  that  the  owner  should  be  deprived  of 
tbe  property  embezzled  by  an  adverse  holding 
or  use. 

No  doubt,  questions  may  arise  as  to  what  is  a 
snflScient  deprivation  or  adverse  holding,  as  is 
ahown  in  Commonicealth  v.  Mason,  105  Mass., 
163,  and  cases  cited;  see,  also,  Sf^r  v.  Hall, 
Rufls.  &  Ry.,  463.4tt4;  S.  a.2  Kuiis.  Cr.,  5th  ed., 
383;  Beg.  v.  Richard*,  1  C.  K.,  532;  S.  C,  2 
Ra8s,Cr.,6th  ed.  ,206.  But  the  principle  remains, 
and  when  property  is  held  at  every  moment  as, 
and  ffflrthe  master's  property,  fraud  as  to  the 
source  from  which  it  comesor  fraudulent  intent 
asto  Bororthing  else.is  not  a  sufficient  substitute 
for  the  missing  element.  To  this  extent  we  en- 
tirely agree  with  the  English  cases  of  Reg.  v. 
Aoi,  Dears.  &  B.,945;Eeiv.  Halitncai/,  2  C.  & 
P.,  127,  and  Denison,  370;  Rex  v.  Webb,  1 
Moody,  431. 

We  think,  therefore,  that  tbe  fourth  ruling 
requested  should  have  been  given.  JnsUue  to 
the  defendant  also  requirea  that  a  similar  in- 
struction should  have  been  given  as  to  the  other 
transaction  not  embi'aced  in  that  request. 

The  court  aeems  to  have  had  chiefly  in  view 
another  aspect  of  the  case.  As  has  been  stated, 
whether  the  defendant  credited  himself  with  the 
nyment  of  $1,515,  bis  accounts  showed  hhn  to 
be  durgeable  with  $1,680.85.  His  actual  bal- 
ance  does  not  appear  nor  whether  he  did  have 
that  amount  on  hand,  in  fact.  The  fraud.if  there 
was  one,  may  have  been  intended  to  cover  up 
an  old  ^ficiency.  But  treating  his  account  as 
an  admiBsion,  the  jury  might  have  found  that 
be  did  then  have  that  amount  on  hand  and,  as 
bis  account  was  never  corrected  and  bis  actual 
cash  balance  at  the  time  of  linal  settlement 
within  six  months  was  leas  even  than  that  re- 

r'red  by  his  atxwunt,  they  might  have  found 
t,  at  the  dale  of  the  entry  or  within  six 
months  thereafter,  he  withdrew  and  embezzled 
|1,&15  from  the  bank  account. 

It  seems  to  have  been  partly,  at  least,  with 
Kfeience  to  this  view,  that  uie  jury  were  in- 
fracted Uiat  "If  the  defendant  failed  to  charge 
bitoself  with  the  $1 ,800  received  from  theMarl- 
boro  Bank,  on  his  treasurer's  account,and  by  so 
doing  made  himself  better  off,  and  actually  de-  '■ 
frauded  the  town  out  of  that  amount,  the  jury 
mi^t  convict,  provided  he  did  this  with  a 
fraudulent  intent  to  convert.   That  the  same 
would  be  true  with  regard  to  the  $2,000  trans- 
action with  the  state  Treasurer."  But  thid  lau- 
gnage  was  misleading.even  if  it  did  not  embody  i 
an  error  of  law,  in  the  sense  in  which  it  was ; 
spoken.   The  failure  to  charge  himself  alone,  i 
apart  from  the  credits  for  payments  which  are 
not  mentioned  by  the  court,  could  only  liave  | 
been  a  step  toward  embezzling  the  proceeds  of 
the  notes,  a  part  of  which  at  least  the  defcnd- 
-aot  is  shown  not  to  have  embezeled;  yet  the  idea 
is  conveyed  that  an  embezzlement  to  the  amount 
of  the  notes  and,  it  would  seem  of  their  pro- 
ceeds, might  be  found  on  this  ground.   We  do 
not  think  that  the  later  portion  of  the  charge 
dearly  removed  this  possible  error. 

KIM. 


On  tbe  c^er  hand,  the  credits  for  payments, 
if  we  are  to  take  tbe  language  quoted  as  tacit- 
ly referring  t^them, while  they  may  have  laid  a 
foundation  tor  an  embezzlement  of  funds  on 
hand,  if  the  defendant  had  them,  could  have 
done  so  only  to  the  extent  of  such  charges  which 
were  less  than  $1,800  and  $2,000,  respectively. 

Further,  it  is  at  least  as  likely  that  the  way  in 
which  the  defendant,  in  fact,  made  himself 
better  off,  by  crediting  or  by  failing  to  charge 
himself,  whatever  his  intent,  was  by  concealing 
an  old  deflciency  which,  of  course,  would  not 
be  embezzlement.  Although  tbe  instruction 
would  have  created  a  certain  inpression  in  the 
Jury's  mind,  assume,  for  tbe  purpose  of  this  de- 
cision that  the  jury  might  have  found  that  the 
defendant  embezzled  the  whole  amount  laid  in 
the  indictment,  but,  if  so,  the  two  parts  of  each 
sum  must  have  been  got  at  In  different  ways: 
one  part  corresponding  to  the  credit  embezsued 
from  the  bank  account;  the  other  part,  being 
the  rest  of  the  proceeds  of  the  note  not  shown 
to  have  been  paid  for  the  town.  We  also  as- 
sume that  an  embezzlement  of  any  sum  from 
either  source,  notes  or  balance  on  hand,  would 
have  warranted  a  general  verdict  of  guiltv. 
P.  S. ,  ch.  203,  g  44;  Commonwealth  v,  </  ConneU, 
12  Allen,  451.  But  this  very  uncertainty  of 
the  grounds  on  which  the  verdict  mlgbt  go, 
made  it  imperative  that  the  jury  should  ne  cor- 
rectly instructed  with  reference  to  each  irf  the 
alternatives. 

For  the  reasons  given,  the  exceptions  must  be 
sustained. 

The  first  Instruction  requested  was  properl}' 
refused.  The  evidence  of  embezzlement  was 
not  confined  to  that  presented  by  Oie  books,and 
the  court  could  not  be  required  to  select  that  por- 
tion and  pass  upon  what  its  effect  would  have 
been  in  tbe  absence  of  the  rest. 

Evidence  was  admitted  of  similar  embezzle- 
ments two  years  before  and  only  connected 
with  the  onense  charged  by  payments  of  inter- 
est out  of  tbe  defenduifs  private  funds  for  tbe 
purjxtse  of  concealment.  As  these  payments 
might  have  been  made  from  comparatively  inno- 
cent motives,  tbe  que^ion  is  raised  whether  the 
evidence  is  taken  out  of  the  ordinary  rule  which 
excludes  tbe  proof  of  other  similar  but  distinct 
offenses,  flee,  CoTimonioeaWi  v.  Tuekerman, 
10  Gray,  173;  Cotimonvteatth  v.  Choate,  105 
Mass.,  451,  458;  Commonwealth  v.  Jaekmm,  182 
Mass. ,  16, 18;  Commonwealth  v.  Bnulford,  126 
Mass.,  42,  45;  CoiunionweaWt  v.  Sltepard,  1 
Allen,  676,  681.  But  it  is  not  necessary  to  de- 
cide this  question  In  order  to  dispose  of  the 
case. 

Rreeptiant  natained. 


COMMONWEALTH 

Peter  HAGAN. 

The  Btatnte  which  provides  that  a  li- 
censed innholder  may  sapply  intoxi- 
cating  liquor  to  gxteatrnt  who  have  re- 
sorted to  bis  bouse  for  food  and  lodging. 


NOTB.— As  to  who  Is  a  guest  at  an  inn.  aee.  Bur- 
txwk  v.Cbapln.  ante,  79;  also,  Hancock  v.  Band, 
94  N.  T..  1.  and  oases  there  olted. 
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dearly  excludes  those  who  resort  there 
for  the  purpose  of  proenring  mnd 
drinldiiif  intozicatliig  liquor  on  Sun- 
days. 

(Plymouth  DecMed  October  U,  188B.) 

INDICTMENT,  chai^ng  defendant  with 
keeping  and  maintining  a  liquor  Duisance, 
and  selling  liquors  on  the  Lord's  Day,  and  of 
selling  to  minors  contrary  to  the  statute. 

Mr.  Ed|far  J.  Shermmn.  Att^-Gen.,  for 
the  Commonwealth. 
Mr.  Hosea  Kingman,  for  defendant: 
To  constitute  s  guest,  in  legal  coQtempIation, 
it  is  not  essential  that  a  person  should  be  a 
lodger  nor  have  refreshments  at  an  inn.  Maton 
V.  77wmpa<m,  9  Pick.,  280,  285. 

A  person,  licensed  as  a  commoD  victualler 
and  to  sell  intoxicating  liquors  to  be  drank  on 
Uie  premises,  may  be  convicted  of  keeping  a 
pbOc  bar,  within  P.  8.,  ch.  100,  §  9,  ct.  5,  if 
he  sells  and  delivers,  not  in  etmneeticn  leith 
food,  intoxicating  liquors  indiscriminately,  to 
such  persons  as  may  call  for  them,  over  a  bar 
or  counter,  although  there  is  no  public  display 
of  the  liquors  and  the  bar  is  also  used  for  luncfa- 
eoD  purposes.  CommontBeaWi  v.  Rogers,  136 
Mass.,  586.  ^\ihl.:,fA-  .ja  ^^s^h 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  only  exception  is  to  the  instructions  given 
and  to  the  refusal  to  give  instructions  asked,  in 
regard  to  what  would  show  that  a  person  to 
whom  intoxicating  Uquorwas  sold  on  the  Lord's 
Day  at  an  inn ,  was  a  guest  of  the  inn  within  the 
meaning  of  P.  S.,  ch.  109,  §9,  cl.  2, which  {ho- 
vides  that  a  lic^ised  innholder  "  may  supply 
such  liquor  to  guests  who  had  resorted  to  nis 
house  for  food  and  lodging." 

The  instructions  asked  by  the  defendant  and 
the  objections  urged  by  him  to  the  instructious 
given,  are  founded  on  tiie  supposed  general 
meaning  of  the  word  "guest."  It  is  not  worth 
while  to  consider  whether  a  person  who  resorts 
to  an  inn  for  the  purpose  of  drinking,  becomes 
thereby  a  guest  withia  an;r  meaning  of  the 
word  as  used  in  the  statute  itself,  and  limited 
to  persons  who  resort  to  the  house  for  food  and 
lodging,  and  clearly  excludes  those  who  resort 
there  for  the  purpose  of  procuring  and  drink- 
iog  intoxicating  liquor. 

The  rulings  andiDstructioiiB  were  correct. 

Ezeepiiont  overruled. 


COMMONWEALTH 
Elizabeth  EVER80N  et  al. 
Ignorance  of  law  is  no  defense. 

(Franklin  Decided  November  Z,  188S.) 

INDICTMENT,  for  the  sale  of  intoxicating 
liquors. 

JIfr.  E.  J.  Shmrmmnt  Att^-Qm.,  for'the 
Commonwealth : 

The  PresidiD^  Judge  adopted  the  language  of 
this  court  in  his  instructions  delivered  to  the 
Jury.    Com.  v.  Boffort,  189  Mass.,  586. 
60 


The  evidence  offered  was  properly  refused. 
Mr.  H.  Winn,  for  defendant. 

By  the  Court: 

1.  ItistoocleartocallforanydiscussioD.tlut 
the  defendant's  ignorance  of  the  law  is  no  de- 
fense, and  that  the  evidenceoifered  for  the  pur- 
pose of  proving  such  ignorance  was  ri^tly 

rejected, 

2.  The  rulings  upon  the  question  whether  the 
defendants  kept  a  public  bar  were  in  accordance 
with  the  decision  in  Commonwalth  t.  Bogera, 
185  Mass..  586,  and  were  sufficiently  favorable 
to  the  defendant 

Mee^Hona  overruled. 


St^hen  D.  COMINB 

V. 

The  TUKNER'S  PALLS  CO. 

Exceptions  taken  in  the  court  below  can- 
not be  heard  in  this  court,  until  the  case 
has  been  flnallv  disposed  of  or  is  ripe  for 
Judgment  In  the  court  below. 

(Franklin  Decided  October  S3, 1886.) 

EXCEPTIONS,  taken  in  the  Superior  Court. 
The  complaint  was  for  flowage  under 
Pub.  St.,  ch.  190,  against  defendant,  a  Cor- 
poration created  under  the  Act  of  Feb.  33, 1792, 
owner  of  a  dam  constructed  shortly  after  the 
passage  of  tibte  last  named  Act 
Menrt.  Conant  AConant,  for  plaintiff: 
The  height  of  the  dun  was  fixed  and  e^b- 
lished  by  St.  1880,  ch.  148,  as  it  was  March  29, 
1880,  the  time  of  the  approval  of  said  Act.  The 
raiiiing  was  done  solely  by  virtue  of  the  power 
conferred  by  said  Act,  and  for  the  purpose  of 
obtaining  an  increased  supply  of  water  for  man- 
ufacturing purposes.  Conuns  v.  Ikimer'*  F. 
Co.,  iSSSass. 


NoTB.— statute  1860.  oh.  14S.  fs  as  followa  : 

0  1.  The  Turner's  Falls  Co.  may  maintain  and 
xise  Its  dams,  locks  and  canals,  as  at  present  con- 
structed, or  any  portion  thereof,  and  may  construct 
other  dams,  looks  and  canals  connected  tberewltb, 
for  the  purpose  of  creating  a  water  power  to  use  or 
lease  to  other  perBong  or  oorporatlona  for  meohan- 
loal  or  manutttoturlns  purposes.  And  tor  the  pur- 
poses aforeeald,  the  said  Turner's  Falls  Company 
shall  have  oU  the  powers  and  privileges  and  be  sub- 
ject to  all  the  duties,  Uablllttee  and  refltriotlons  eet 
forth  in  chapter  Bixty-elght  of  the  General  Statutes 
and  the  Acts  In  amendment  thereof  and  In  addition 
thereto,  and  chapter  two  hundred  and  twenty-four 
of  the  Acts  of  the  year  eighteen  hundired  and  sev- 
enty and  the  Acta  in  amendment  thereof  and  in  ad- 
dition thereto ;  but  this  rrant  shall  In  nowise  im- 
pair the  leBal  rights  of  any  stockholder  in  said  oom- 
pony. 

1  2.  The  Turner's  Falls  Co.  Is  hereby  relieved 
from  the  obligation  to  support  Its  locka,  dams  and 
canals,  for  the  purposes  of  navigation,  and  Its  said 
canal  is  hereby'discootinuedas  a  navigable  high- 
way. 

1 8.  nils  Act  shall  not  take  effect  until  It  ts  ac- 
cepted by  a  majority  in  Interest  of  the  stockholders 
present  or  lawftiUy  represented  and  voting  stale- 
gal  meeting  called  for  that  purpose.  . 
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Wbere  the  owner  of  a  mill  and  of  land 
flowed,  sells  the  land  and  retains  the  mill  and 
dim  wiUiout  expressly  reserving  the  right  to 
flow  the  land  conveyed,  he  loees  the  right  and 
csDDot  eet  up  an  implied  reaenration.  PtebU  v. 
ilwi,17Me.,169;  S»rrT.  Jf«to,ai  Wend.,890. 

It  fs  a  general  rule  that  reservation  of  ease- 
meats  will  not  be  implied  in  favor  of  a  grantor, 
although  there  may  be  implications  of  a  grant 
to  a  grantee.  Wneeldon  v.  liarrotpg,  13  Ch. 
Wv.,  81;  Johruon  v.  Jordan,  2  Met.,  340. 

If  a  grantor  intends  to  reserve  any  rights  in 
the  estate  granted,  it  is  his  dui^  to  reserve  them 
onesdy  m  the  grant.  Sumetd  v.  Brown,  4 
DeG.,  /.  &Q.,96  Eng.  Ch.,  185;  OrotOejf  v. 
Ughtov^r,  2  L.  R.  Ch.  App.,  478. 

At  the  time  of  filing  the  complaint  the  de- 
foidant  W88  flowing  the  land  for  an  entirely 
different  purpose,  viz.:  manufaoturing  pur- 
posM,  under  St.  1880,  ch.  148. 

No  reservation  cna  be  implied  for  a  way  to 
land  for  any  othCT  purpoae  Uum  to  use  it  in  the 
«me  condition  it  happened  to  be  at  the  time  of 
the  conveyance.  London  v.  IUgg»,  IS  L.  R  Ch. 
Dir.,  m 

A  grant  arising  out  of  the  implication  of  ne- 
cessity cannot  be  carried  further  than  thenecea- 
atf  requires.  Viall  v.  Oairpent^,  and  cases 
dted,  14  Gray,  136. 

An  easement  to  take  water  to  fill  aTcanal, 
ceases  when  the  canal  no  longer  exists.  Nation- 
atM.  Co.  V.  Donald,  4  H.  &  N.,  8. 

Grants  by  implication  are  not  favored  in  this 
Commonwealth,  but  are  limited  to  cases  of 
strict  necessity.  Bttst  v.  Dyer,  125  Mass. ,  287; 
CoTbrey  v.  WiUU.  7  Allen,  864;  Warren  v. 
BUce,  64  Me.,  276;  Dottiffv.  Bonbon  B.  R. 
«6  He.,  178. 

Mr.  Austin  I>eWol£  for  defendant. 

XoFton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  the  rule,  settled  by  numerous  decisions, 
tbtt  exertions  taken  In  cases  pending  in  the 
^perior  Coiirt,cannot  be  heard  in  this  court,nn- 
tS  the  case  has  been  finally  disposed  of  or  is  ripe 
for  judgment  in  tbeoourt  below.  Interlocutory 
judgments  or  rulings  cannot  be  beard  tmtU  aft- 
er a  final  disposition  of  the  case  in  the  Supe- 
rior Court.  Boyee  v.  WheeUnr,  1S8  Mass.,  S64, 
and  cases  cited;  Orompton  G.  Works  v.  Woreetter, 
U9  Mass.,  875.  This  rule  applies  to  the  case 
befonuB.  In  jrorvAatf  v.  ir«mVK,  18  Allen,  874, 
wbidi,  like  this  case,  was  a  complaint  under 
the  MUl  Act,  exceptions  were  taken  to  a  ruling 
at  the  hearing  upon  the  question  whether  a 
warraat  ^oold  issue  to  impanel  a  jury  to  as- 
KsB  the  complainant's  daiAages,  and  were  en- 
tered in  this  court  before  the  jury  trial  was 
had,  and  it  was  held  that  they  would  be  dis- 
Duaaed  as  prematurely  entered,  because  there 
M  been  no  flnal  determination  of  the  case  in 
ibeSiqieriorGonn. 

ExcepUoM  dmniii$ed. 


Chester  SMITH,  Appt., 

V. 

Edmund  S.  DICKINSON. 

bt  proMedins*  under  the  statute  for  the 
nUefof  poor  debtors.  Pub.  Stat.,  ch. 
lusa 


162,  g  50.  the  rivht  of  appeal,  given  '*in 
like  manner  as  from  the  Judgment  of 
a  trial  justice  In  civil  actions**  is  con- 
fined to  "a  party  aggrieved  by  the  judg- 
ment." Ch.  156,  g^.  Hence,  where  the 
debtor  was  eonvletod.  nnder  some 
speeifleatlons  of  fraud  and  ateqnltted 
upon  othersttbe  creditor  is  not  apai?ty 
amrieved  so  as  to  give  hhn  the  right 
of  appeal. 

(Hampshire  Decided  October  St.  1SB6.} 

THIS  case  was  originally  before  a  magis- 
trate upon  three  charges  of  fraud  med 
by  the  appellant  against  the  defendant,  pend- 
ing his  application  to  take  the  oath  for  the 
relief  of  poor  debtors.  The  debtor  was  found 
guilty  on  two  charges  and  not  guilty  on  the 
other,  and  was  sentenced  to  imprisonment  in 
jail  for  the  term  of  two  months,  from  which 
findings  and  sentence  the  creditor  appealed  to 
the  Superior  Court.  After  trial  ana  verdict  in 
the  Superior  Court  the  case  was  reported  for 
the  determination  of  the  Supreme  Court.  Ap- 
peal di$mi»ged. 

Mestra.  HawHn  dsPaifpe.  for  appellant: 
That  the  creditor  has  the  right  of  appeal,  in 
d  case  like  that  at  bar,  would  seem  to  have  been 
the  understanding  of  this  court  heretofore, 
though  the  precise  point  has  not  been  adjudi- 
cated, so  far  as  we  are  aware.  Fletcher  v.  Bart^ 
lett,  10  Gray,  491;  Stoekwell  v.  SiUoway,  100 
Mass.,  396;  Momjy't  Gate,  112 Mass.,  896;  Morte 
V,  Dayton,  125  Juiss,,  47. 

The  proceedings  partake  so  far  of  a  criminal 
nature  that,  by  both  the  Declaration  of  Rights 
and  by  the  provisions  of  statute  law,  the  charges 
must  oe  fully,  plainly  and  formally  descriwid 
to  the  party  charged  before  he  can  be  held  to 
answer  them.  Chamberlain  v.  Hoogi,  1  Gray, 
173. 

Proceedings  under  or  upon  the  first  charge  of 
§  17,  of  cli.  162.  are  substantially  distinct  in 
nature,  character  and  object,  from  those  imder 
or  upon  the  following  charges  of  said  section, 
and  when  charges  of  fraud  have  been  made, 
whether  before  the  arrest  of  the  debtor  or  pend- 
ing his  examination,  they  constitute  a  distinct 
and  independent  "suit  at  law"  to  be  tried  and 
determined  upon  its  own  merits,  regardless  of 
any  other  proceeding  whatever,  Ftetchei-  v. 
BartUtt  {tupra);  Mow^s  C(m{$upra)i  Lockhead 
V.  Jon^A.lS?  Mass.,  35;  Macai^t  Cote,  187  Mass., 
470. 

If  it  be  said  ihaX  by  the  voluntary  discharge 
of  the  debtor  he  Is  out  of  the  control  the  court, 
we  reply  that  he  Is  no  more  oat  of  the  control 
of  the  court  than  he  Is  in  case  the  magistrate 

finds  that  he  has  no  property  and  is  not  guilty 
of  fraud,  from  which  latter  finding  the  creditor 
takes  an  appeal.  But  that  has  been  no  objection 
to  entertainmg  an  appeal  bj;  the  creditor,  and  if 
a  verdict  were  obtained  against  the  debtor,  and 
he  sought  to  evade  sentence,  doubtless  he  could 
and  would  be  broiu;fat  before  the  court  by  a 
proper  warrant.  CnamberUiin  v.  Hooge,  1  Gray, 
172;  Ingersoll  v.  Strong,  9  Met.,  447;  CoUanwre 
V.  Firrwld,  8  Gray,  818;  Anderson  v.  Edtcards, 
123  Mass.,  273. 
Mr.  J.  C.  Hammond,  for  defendant. 

Holmes.  J.,  delivered  the  ofdnlmi  of  the 
court: 
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There  is  no  doubt  thatastrongsrgumeDtmay 
be  made  that  each  charge,  filed  as  provided  in 
Pub.  Stat,  ch.  163.  g  «>,  stands  like  a  separate 
a>unt;  that  conviction  upon  one  and  acquitud 
upon  another  are  like  separate  judgments  for 
the  plaintiff  and  defendant,  respectively,  and 
that  each  party  may  appeal  from  the  judgment 
against  him  by  virtue  of  g  50.  But,  if  this  view 
was  correct,  it  would  seem  to  follow  that  by  this 
appeal  as  from  a  judgment,  J;  50;  see  ch,  155, 
^  38,  the  appeal  in  sucb.a  case  would  only  open 
the  judement  am>ealed  from,  and  that  the 
charges  found  in  favor  of  the  appellants  could 
not  be  retried;  whereas,  it  has  becn.decided  that 
an  appeal  opens  the  case  for  trml  upon  all  the 
charges  of  fraud.  Momi-  v,  Dayton,!^^  Mass.  ,47. 

In  that  case  it  was  assumed,  as  the  ground  for 
the  decision,  that  there  was  but  one  judgment, 
although  the  debtor  was  acquitted  on  some  spec- 
ifications and  found  guilty  on  another,  /(f.,  40. 
It  is  true  that  we  find  on  looking  into  the  papers 
of  that  case,  that  all  the  spccificatious  fell  under 
the  second  chiirge  of  fraud  named  in  Gen.  Stat., 
ch.  124,  g  5;  Pub.  St.,  ch.  162,  g  17.  Whereas, 
in  the  present  case,  the  chargc-s  of  which  the 
debtor  was  found  guilty,  fell  under  the  second, 
but  that  of  which  lie  was  acquitted,  fell  under 
the  fifth,  and  the  argument,  perhaps,  some- 
what  stronger  for  treating  the  judgnientas  dis- 
tinct when  the  charges  are  distinguished  by 
statutes,  than  wlien  the  different  specifications 
only  support  the  same  statutory  charge.  But 
we  think  that  the  decision  in  Morse  v.  Dayton 
did  not  contemplate  any  such  nice  discrimina- 
tion, and  we  see  no  satisf actoi^-  reason  for  it. 

Two  different  conveyances  m  fraud  of  cred- 
itors are  just  as  distinct  frauds  as  one  such  con- 
veyance, and  contractioga  debt  with  the  inten- 
tloD  not  to  pay  for  it.  We  may  add  that  ^  50 
seems  onlr  to  contemplate  a  single  judgment 
and  that  tlic  opposite  view  might  lead  to  two 
sentences,  one  b^  the  magistrate  and  a  further 
one  in  the  superior  court,  which  is  hardly  with- 
in the  words  of  §  5S.  If,  tben,  we  u«  to  take 
it  that  tliere  was  but  one  judgment  in  the  pres- 
ent case,  that  judgment  was  in  favor  of  the 
■creditor,  and  he  was  not  aggrieved  by  it.  See, 
Commonwealth  v.  Orarm,  112  Mass. ,  282. 

An  appeal  by  the  debtor  woiUd  have  opened 
all  the  charges,  and  unless  the  debtor  appealed, 
it  did  not  matter  to  the  oreditor  upon  which  of 
the  alleged  frauds  the  judgment  was  based. 
The  sentence,  to  be  sure,  might  have  been 
heavier  upon  a  conviction  upon  all  the  charges, 
but  a  creditor  has  no  private  interests  in  the 
sentence,  although  it  is  incident  to  a  proceeding 
in  his  private  interest.  Stockioell  v.  Silloway, 
100  Mass.,  287,  294;  and  it  is  contrary  to  the 
analogies  of  the  law  to  allow  an  appeal  for  the 
sole  purpose  of  enhancing  the  punishment.  Bee, 
Chmmonwealthv.  (7ummt/im,3  Gush.,  212;  Pub. 
Stat.,ch.  155,  §58. 

There  can  be  no  doubt  that  the  right  of  ap- 
peal given  by  Pub.  Stat.,  ch.  162,  §  50,  "in  like 
manner  as  from  the  judgment  of  a  trial  justice 
in  civil  actions,"  is  confined  to  "a  party  ag- 
grieved by  the  judgment."    Ch.  155,  §  28. 

The  appeal  to  this  court  is  well  taken,  not- 
withstanding the  want  of  jurisdiction  of  the 
superior  court.  Gmnumwealthv.O'Nea.QQTAy, 

Oreditor't  appeal  to  the  Superior  Court  tUt- 
mimd. 
«3 


Bridget  E.  HASTINGS  at  al. 

Arthur  R  LOVEJOT. 

In  an  action  against  a  tenant  for  rent,  it 
is  competent  for  the  defendant  to  prove 
as  a  defense,  that  after  delivery  of  the 
lease,  plaintiff  made  an  oraJ  tbgre^ 
ment  that  the  rent  should  be  reduced; 
the  consideration  being,  a  chan^  in 
the  business  position  of  the  defendaot 
which  might  be  of  advantage  to  the 
plaintiff,  and  of  detriment  to  defend- 
ant, should  plaintiff  fiul  to  keep  his 
promise. 

(Suffolk  Decided  October  21, 1885.) 

DEBT.  Reserved  on  verdict  by  directicHi. 
This  was  an  action  to  recover  a  balance  of 
rent,  on  a  written  ten  year  lease  under  seal  for 
the  fouryears.from  1877  to  1880  inclusive.  At 
the  trial,  before  t/tf«/i>'' Field  and  a  jury,  it  .ap- 
peared that  the  plaintiffs  leased  to  the  defend- 
ant certain  premises  for  a  term  of  years,  at  an 
annual  rental  of  $12,500;  that  in  1876,  while 
the  lease  was  in  force,  the  defendant  lessee  said 
to  the  plaintiffs  that  tas  business  was  un  profit- 
able, that  he  was  unable  to  pay  the  rent  called 
for  in  the  lease  and  that  he  must  fail,  unless 
the  plaintiff's  lessors  would  agree  to  reduce  the 
rent,  which  they  verbally  agreed  to  do,  for  the 
year  1876,  $2,000,  and  for  the  three  succeeding 
years  |3,600.  In  1877,  the  defendant  made  the 
same  representations  as  he  did  in  1876,  except- 
ing that  he  stated  that  he  would  take  a  partner 
in  the  bunness  and  would  borrow  $40,000. 
This  partner,  however,  never  signed  the  tease. 
For  the  year  1876,  the  lessors  gave  the  defend- 
ant a  receipt  in  full  for  therentas  reduced,  but 
the  payments  Euid  receipts  for  the  three  fol- 
lowing years  were  on  account. 

The  Presiding  Judge  ruled,  agahist  the  ob- 
jections of  Uie  d^endant.  that  the  plaintiffs 
were  enUUed  to  the  balance  of  rental  during 
these  four  years,  being  the  difference  between 
the  rent  pud  by  virtue  of  the  verbal  agree- 
ment and  the  rent  reserved  in  the  lease,  viz.: 
the  sum  of  $2,000  for  the  first  year,  and  the 
sum  of  $3,600forea<c^of  theotfaertbreeyears; 
and  the  defendant  stating  that  he  had  no  other 
defense  to  the  action,  the  Presiding  Judge  di- 
rected the  jury  to  render  a  verdfict  for  the 
plaintiffs  for  the  full  amount  claimed,  and  re- 
served the  case  for  the  consideration  and  deto*- 
mination  of  the  full  court. 

If  the  ruling  of  the  Presiding  Judge  is  cor- 
rect, liie  verdict  is  to  stand;  otherwise,  the  case 
is  to  be  remitted  for  a  new  trial. 
Mr.  A.  E.  PUlsburr^for  plaintiffs. 
Mesgrn.  Qeorge  A.  Torrey  and  Tkoaaaa 
F.  Natter,  for  defendant: 

The  first  time  tlie  question  whether  payment 
by  a  negotiable  instrument  Is  a  good  accord  and 
satisfaction,  came  before  the  court  was  in  the 
case  of  Mvnroe  v.  Perkins,  9  Pick,,  298. 

Had  the  defendant  failed  and  abandoned 
the  business  and  premises,  plaintiffs  would 
have  been  put  to  their  cl^m  ior  damages.  Lat- 
timore  v.  Bctrwa,  14  Johns.,  380. 

An  agreement,  required  by  the  Statute  <d 
Frauds  to  be '  in  wnting,  may  be  varied  }sy 
parol,  and  it  is  no  obje^pn  to  ^is  doctaine 
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Oat  tbe  contract  becomes  thereby  partly  wr!t- 
tai  aoA  partlr  oral.  Cummingt  v.  Arnold,  8 
Met.,  486. 

la  ^am$  v.  HaU,  9  Cuah.,  81,  it  was  held 
thit  the  time  of  perfonnance  of  a  written  con- 
tnct  within  tbe  Statute  of  Frauds  may  be  en- 
larged by  a  subsequent  oral  agreemeut.  To 
tbe  same  effect  are:  iPTirt/iwv.  Dana,  10  Allen, 
388;  Fleming  v.  OUbat,  8  Johns.,  520;  Keat- 
iag  y.  Price,  1  Johns.  Cas. ,  22;  Orafton  Bank 
T.  Wooduard.  6  N.  H.,  99;  ThraU  v.  Mead,  40 
Tt.  640;  Striker  t.  Vanderm,  25  N.  J.  L., 
ISl;  BKodetY.  T^onuu.  2  Ind..  088:  Caxv.CoT' 
rviI.«Iowa,  8S0. 

AmuNigh  the  contract  was  !n  writing,  tbe 
manner  of  payment  micht  be  modified  by  sub- 
xqoent  agreemoit.  Snaffm'  t.  8aa^,  128 
Maai.,  294. 

Parol  evidence  is  admisBible  to  prolong  the 
time  of  performance  of  a  written  contract  and 
to  change  tlte  place  of  delivery.  Bobintan  v. 
BabMder,  4     H.,  40. 

In  Batdiff' t.  PemberUm,  1  Eap.,  8S,  Lord 
Kenyon  bera  that  .a  parol  waiver  of  claim  for 
damages  under  a  sealed  charter-party  was 
good. 

A  contract  in  writing,  whether  under  seal  or 
not  in  all  its  terms,  involving  tnutual  duties, 
may.  Inr  a  mbeequent  parol  agreement.be  mod- 
ified, altered  or  rescinded,  and  no  other  con- 
rideration  is  necessary  to  support  such  agree- 
ment than  the  mutual  consent  of  the  parties. 
Bobinton  v.  Bullock,  66  Ala. ,  654. 

A  party  agreed  in  writing  to  construct  a  build- 
ing for  an  agreed  price,  inices  went  up  and  he 
Mud  be  could  not  do  it  The  owner  told  him 
to  CO  abesA  and  he  would  pay  what  was  right. 
Tms  verbal  agreement  washeldgood.  Bishop 
y.Bu»K,9»  ID.,  407;  Cooke  v.  J/urpAw,  70111.. 
W;  Jf(U7r«Hv.  Grates,  59  Iowa,  613;  Hemtt  v. 
Bnvn,  31  Minn.,  168;  Oox  v.  Bennett,  1  Green, 
195;  Encin  v.  Saundert,  1  Uow,,  250;  Dear- 
born T.  Orott,  7  Cow. ,  48;  LeFf,vrt  v.  LeFevre, 
4  Serg.  &  R,  241;  Bhaie  v.  Turnpike  Co.,  2 
Pa.,  454;  MeDmatd  r.  Mountain  Lake  Co.,  4 
GftL.  886.  - 

Where  both  parties  acted  under  the  araoge- 
mentaad  it  was  executed  and  carried  into  ef- 
fect, it  is  no  answer  to  say  that  the  receipt  in 
full  was  not  conclufdve  in  that  the  rent  was  not 
pmniptly  paid.   NitxHl  t.  Burke,  8  Abb.  (N. 

To  ifaow  that  we  are  aware  of  the  law  of 
this  Commonwealth,  we  dte  some  of  tbe  cases 
apon  which  the  plaintiffs  rely  to  prove  that  if  a 
creditor  agrees  in  the  most  solemn  manner  to 
sccept  the  sum  of  fifty  dollars  in  full  satisfaction 
of  ft  debt  of  one  hundred  dollars,  accepts  the 
lame  and  gives  a  receipt  in  full,  he  can  still 
recover  the  balance.  Harriman  v.  Harriman, 
12  Gray,  841;  Curran  v.  Bummell,  118  Mass., 
482;  UUhrop  v.  Page,  129  Mass.,  19. 

This  doctrine  has,  however,  been  exceeding- 
ly distaatefol  to  tbe  courts.  Hence,  it  has  been 
held,  that  idthough  the  paj^ment  of  a  smaller 
aom  of  money  is  not  a  satisfaction  of  a  larger, 
yet  the  giving  of  any  commodity  other  than 
mooey,  and  entirely  irrespective  of  its  value,  is 
•ufficwnt;  and  the  courts  do  not  inquire  into 
tbe  value  in  any  case.  "Even  a  pepper  com 
may  be  snffldent."  Barry  t.  Ooomtih,  98 
Mass.,  386;  Coulderyy.  Bartrum,  19  Ch.  Div., 
880. 

MASS. 


The  slightest  consideration  is  sufficient  to 
sustain  the  accord  and  satisfaction.  A  with- 
drawal of  a  false  plea  is  a  good  consideration. 
CSwKT  V.  Parker,  14  C.  B.,  118. 

Payment  at  a  different  place  is  a  sufficient 
consideration.  Jone$  v.  Perkins,  29  Miss.,  189; 
Harper  V.  Graham,  20  Ohio^  105. 

All  acceptance  of  $150  and  costs  and  expenses 
of  suit  amounting  to  $18,  is  a  good  accord  and 
satisfaction  for  a  debt  of  $!a>9.  Mitchell  t. 
TrAea<c.rt,46Conn.,315. 

A  threat  to  go  into  bankruptcy  is  a  sufficient 
considerati<m.  That  is  precisely  the  case  at 
bar.  The  defendant  said  he  should  fail  if  the 
rent  was  not  reduced.  Ilinckley  v.  Arty,  27 
Me.,  862. 

Any  object  or  thing  besides  money  is  suffi- 
cient. The  check  of  a  third  person  is  good  ac- 
cord and  satisfaction.  Qvild  v.  Butter,  127 
Mass.,  386. 

Payment  by  draft  Is  a  good  accord  and  sat- 
isfaction. Beid  V.  Hibbard,  6WU.,  175. 

So  is  the  debtor's  negotiable  note.    Sibree  v. 
Tripp.  15  Mees.  &  W.,  28. 

Even  a  blank  acceptance  of  third  party  is 
good.  Alderson,  B.,  quaintly  says,  "Perhaps 
It  may  be  worib  someming  as  an  autograph." 
Ourleiois  v.  Clark,  8  £xch.,  876. 

Finally,  we  come  to  the  very  case  at  bar,  that 
payment  by  tbe  debtor's  negotiable  check  is  a 
good  accord  and  satisfaction.  Ooddard  v. 
O'Brien,  9  Q.  B.  D.,  37;  approved,  Foakei  v. 
Beer.  L.  R,  9  App.  Cas.,  605. 

The  last  point  that  the  couri,  if  they  find  that 
the  case  of  Vumber  v.  Wane,  1  Strange,  426,  has 
any  application  to  the  case  at  bar,8hould  overrule 
the  whole  doctrine  of  bad  law  to  which  it  has  giv- 
en rise.  Courts  in  America  have  bowed  down  to 
this  fetish  long  after  the  very  court  which  set 
it  up  has  substantially  demolished  it.  It  has 
been  doubted  and  denied  repeatedly  in  En- 
gland.  Sibree  v. Tripp  (pipra);  Ooddard  v. 
O'Brien  (supra). 

Every  court  that  has  mentioned  the  doctrine, 
has  sp<^en  of  it  with  abhorrence.  In  addition 
to  above  cases  see,  Brooks  v.  Wfiiie,  2  Met. , 
283;  Kellogg  v.  Bieharda,  14  Wend.,  WQ-.Smith 
V.  Ballou,  1  R.  I.,  498.  The  Supreme  Court  of 
tbe  United  States  utterly  repudiates  the  doc- 
trine. Henderson  v.  Moore,  5  Cranch  (9  U.  S.), 
11.  Also,  the  Courts  of  Pennsylvania.  MilUkm 
v.  .Brown,  1  Rawle,  891. 

C.  Allen.  J.,  delivered  the  ot^nion  of  the 
court: 

While  recognizing  and  giving  effect  to  the 
rule  of  law,  that  a  creditor  cannot  bind  himself 
by  a  simple  agreement  to  accept  a  smaller  sum  in 
lieu  of  an  ascertained  existing  debt  of  a  larger 
amount,  because  such  agreement  is  without 
consideration,  courts  have,  nevertheless,  often 
declared  that  the  rule  is  not  to  be  extended  be- 
yond its  precise  import,  and  especially  if  a  con- 
sideration for  such  agreement  is  found  to  exist, 
of  which  the  law  can  take  notice,  that  courts 
will  not  inquire  into  its  adequacy.  Langdon  v. 
Langdon,  4  Gray,  189;  Brooks  v.  W7iitc,  2  Met., 
285;  Simmons  v.  Almy.  108  Mass.,  85.  The 
questim  what  will  constitute  a  sufficient  con- 
sideration for  such  agreement  has  been  dis- 
cussed in  many  cases.  Mieh  v.  Sutton,  5  East, 
280;  Brooks  v.  ItAite,  ubi  supra;  Perkins  v, 
Lockwood,  100  Mass.,  250;  Train  j,^  Gold,  5 
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Pick.,  385;  Warren  v.  Skinner,  20  Conn.,  559; 
Met.  Cont.,  192,  1  Sm.  Lead.  Cos.,  444. 

It  is  also  now  well  settled  that,  ordinarily,  a 
written  contract,  before  breach,  may  be  varied 
a  subsequent  oral  agTeemrat,  made  on  asuf- 
fldent  conflderatiou  as  to  the  terms  of  it,  which 
are  to  be  observed  in  the  future.  Such  a  subse- 
quent oral  agreement  may  enlarge  the  time  of 
performance  or  may  vary  any  other  terms  of 
the  contract  or  may  waive  or  discharge  it  al- 
together. Oummings  v.  Arnold,  3  Met.,  486- 
4m;  Holmes  V.  Ihajie,  9  Cush.,  135;  Goodrich 
v.  Lonffle}/,  4  Gray,  879,  883;  Em^ry  v.  Boston 
Ine.  Co.,  ld8Mass.,898;  Oou -7. Nugent,  5Bam. 
&  Ad.,  58.  This  rule  in  Massachusetts  has  been 
held  applicable  to  a  case  where  the  orimnal 
contract  fell  within  the  operation  of  the  Stat- 
ute of  Frauds.  Cummings  v.  Arnold,  ubi  su- 
pra; Stearns  V.  Hall,  9  Cush.,  81.  But  in  the 
present  case  there  is  no  question  under  the  Stat- 
ute of  Frauds.  Id  reference  to  contracts  under 
seal,  it  was  formerly  held,  especially  in  Eo- 

f;]and,  that  th^  could  not  be  thus  varied;  but 
n  the  United  States  the  tendency  of  judicial 
decisions  has  been  to  apply  the  same  rule  in 
this  respect  to  sealed  instruments  as  to  simple 
contracts. 

In  Munrce  v.  PerMnM,  9  Pick.,  298,  the 
plaintiff,  hy  an  instrument  under  seal,  agreed 
to  erect  a  building  at  a  fixed  price,  which 
was  not  an  adequate  compensation,  and,  hav- 
ing done  part  of  the  work,  refused  to  proceed, 
but  upon  a  parol  promise  by  the  defendant 
that  he  should  he  paid  for  his  labor  and  ma- 
terials, and  should  not  suifer,  he  went  on  and 
llnished  the  building,and  it  was  held  that  he  was 
entitled  to  recover  in  amumMit  upon  the  parol 
promise.  The  court  said:  "The  parol  promise. 
It  is  contended,  was  without  consideration;  this 
depends  entirely  on  the  question  whether  the 
first  contract  was  waived.  The  plaintiff  having 
refused  to  perform  that  contract,  as  he  might 
do,  subjecting  himself  to  such  damages  as  the 
other  parties  might  show  they  were  entitled  to 
recover,  he  afterwards  went  on  upon  the  ffUtb 
of  the  new  promise  and  finished  the  work. 
This  was  a  sufficient  consideration."  In  Mill 
Dam  Foundry  v.  Hovejf,  21  Pick.,  417,  it  was 
held  that  the  time  of  performance  of  a  sealed 
agreement  to  make  certain  plane  irons  within 
one  year  might  be  extended  by  a  new  agree- 
ment afterwards  entered  into  between  the  par- 
ties, not  under  seal,  but  upon  a  sufficient  con- 
sideratioD.  In  Blaadettv.  Souths,  6  Gray,  151, 
it  was  said  hy  Chief  Jutiice  Shaw,  in  general 
terms,  "  We  suppose  there  is  no  doubt  that  a 
valid  oral  contract  maybe  made  upon  the  basis 
of  a  pre-existing  contract,  either  by  speci^ty 
or  by  an  unsealoi  written  instrument,  modify- 
ing, changing  and  ^tering  the  terms  of  the 
written  agreement,"  See,  also,  JSarAcr  v.  T^oy 
(£  Rut.  R  R  Co.,  37  Vt,  766;  Laxrenee  v. 
Dawy,  38  Yt..  364;  Fleming  v.  QilheH,  8 
Johns.,  528;  Langwojihy  v.  Smith,  2  Wend., 
fi87;  Lattimore  v.  Harten,  14  Johns.,  830; 
Stryker  v.  Vanderhilt,  25  K  J.  L.,  482;  Me- 
Grann  v.  North  Lebajion  J?.  R.  Co.,29  Pa.  St., 
82;  Cooke  v.  Murphy,  70  IlL,  98;  1  8m.  Lead. 
Gas.,  8th  Am.  ed..  666. 

In  the  present  case  we  are  of  the  opinion  that 
it  was  legally  competent  for  the  defendant  to 
prove,  OS  a  defense  to  the  plaintiffs'  action  for 
the  rent,  that  after  the  delivery  of  the  lease,  the 
U4 


plaintiffs,  for  a  good  con8ideration,entered  inio 
an  oral  agreement  tlut,  for  the  future,  the  rent 
should  be  reduced,  and  that  the  defendant's  tn«- 
timon^  and  his  offer  of  proof,  in  respect  to  the 
plaintiffs'  alleged  agreement  in  the  fall  of  1877, 
were  sufficient,  if  believed,  to  warrant  the  iurv 
in  finding  that  the  plaintiffs  were  not  entitled 
to  recover  the  amount  so  agreed  to  be  abated. 
Agreeing  to  take  in  a  partner  for  the  ensuing 
three  years,  and  to  borrow  the  sum  of  $40.00(1 
and  put  the  same  into  the  business,  provided 
the  rent  should  be  reduced,  and  actt^j  ful- 
filling that  agreement,  in  consequence  of  the 
plainUfls'  promise  to  reduce  the  rent,  and  con- 
tinuing the  business  under  these  circumstances 
for  three  years,  constituted  a  change  of  pwi- 
tion  on  the  part  of  the  defendant,  wnich  might 
be  of  advantage  to  the  plaintiffs  and  also  of 
detriment  to  the  defendant,  provided  the  plaint- 
iffs' promise  should  not  be  kept.  Train  v.  Ooid 
{supra):  BtMard  v.  Coe^lge,!  Met.,  98;  Ptek 
V.  Requa,  18  Gray.  407;  RdUina  v.  Mar^,  128 
Mass.,  116;  HimkUy  t,  Ar^,  37  Me.,  882; 
Moore  V.  Detroit  L.  Works,  14  Such.,  366. 

In  respect  to  the  claim  of  rent  for  the  firei 
year,  now  in  controversy,  the  true  construction 
to  be  put  upon  the  defendant's  testimony,  as 
reported.  Is  a  matter  of  doubt.  It  is  open  to 
the  construction  that  he  was  merely  expresnng 
an  opinion  or  fear  that  he  should  not,  there- 
after, be  able  to  pay  the  rent  in  faW,  but  Uut 
he  should  fail  in  busine^is  at  some  time  in  the 
future,  unless  a  reduction  in  the  rent  should  be 
made.  Inasmuch  as  there  must  be  a  new  trial, 
when  the  whole  case  will  be  open,  we  do  not 
now  determine  the  question  whether  the  de- 
fendant's tcstimwy,  la  respect  to  the  {dalotiffB' 
alleged  agreement  in  the  fall  of  1876,  was  suf- 
ficient to  warrant  a  finding  in  the  defenjdanfs 
favor  upon  that  item. 

New  trial  granted. 


Qeotge  W.  JOHNSON  et  of. 
Chories  W.  GIBBS. 

1.  It  was  the  intention  of  the  L^iislature 
to  put  state  paupers*  bound  as  ap- 
prentices by  the  inspectors  of  the  state 
almshouse,  upon  the  Mhme  footing  as 
town  paupers,  bound  out  by  the  over- 
seers of  the  poor,  and  to  give  to  sncb 
inspectors  uie  same  powers,  with  the 
same  limitations  and  incidents  as 
those  vested  in  the  overseers. 

3.  Actions  upon  indentures,  by  inspectors, 
binding  out  as  apprentices  stat«  pau- 
pers, are  barred*  unless  brought  dur- 
ing  the  term  of  apprenticeship,  or 
within  two  years  after  the  expiration 
thereof. 

(Hampden  Decided  October  28,  188S.) 

SUIT  upon  an  indenture  of  apprenticeship 
of  a  pauper,  for  a  breach  of  the  covenant 
The  case  is  stated  by  the  court. 
Mr.  Geo.  H.  Stearns*  for  plaintiffs. 
Messrs.  W.  S.  Kellogg  and  Whitn^  A 
Dunbar,  (or  defendant: 

The  general  system  of  legislation  upon  the 
subject-matter  may  be  taken  into  view,  in  or- 
der to  aid  the  ctmstnu^on  of  one  statute  rdat- 
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ing to tbe  same  subject;  and  it  is  proper  to  con- 
adei-  other  statutes  in  pari  materia,  whether 
ihey  be  repealed  or  unrepealed.  Church  t. 
Croeier,  3  Mass..  17,  21;  Thayer  v.  Dudley, 
S  Mass.,  3»6;  Holbrook  v.  JMbrook,  1  Pick., 
248-254;  Meiidon  v.  Worcester,  10  Pick.,  286 ; 
CoMoumwealth  T.  Cambridge,  20  I^ck.,  267 ; 
^oddard     BoaUm,  20  Pick.,  407. 

"  1^  best  ground  of  exposition  of  Bay  stat- 
ute to  take  the  entire  provisions  of  the  Act 
and  ascertain,  if  possible,  what  the  Legislature 
intended-"  Shaw,  C.  J.,  in  CletielaadY.  Nor- 
ton. 6  Cuah.,  380. 

"  Statutes  are  to  be  construed  according  to 
the  intention  of  the  makers,  if  this  can  be  as- 
■certained  with  reasonable  certainty;  although 
aidi  construction  may  seem  contrary  to  the  or- 
disaiy  meaning  of  the  letter  of  the  statute." 
Wilde,  J. ,  in  SUvaieU  t.  Saymond,  4  Cush.,  814. 

"  3iany  cases  may  be  comprehended  within 
the  equi^  of  a  statute,  the  letter  of  which  may 
be  enunfed  or  restrained  according  to  the  true 
intent  of  the  makers  of  the  law."  Whitney  v. 
Whitney,  14  Mass.,  88. 

Wheoever  an  Act  of  the  Legislature  confers 
powers  whidi  are  recited  in  another  Act,  the 
Act  to  which  reference  is  made  is  to  be  consid- 
eted  and  treated  as  if  it  were  incorporated  into 
and  made  a  mrt  of  the  Act  which  contains  the 
reference.    Tumey  v.  Wilton,  88  HI.,  385. 

By  g  18,  ch.  80,  R.  8.,  in  an  action  upon  the 
indenture,  the  court  may  discharge  the  minor 
from  his  apprenticeship.  If  minors  bound  b^ 
inqiectOEB  are  not  within  the  provisions  of  this 
Kciioii,  then  the  powers  to  mud,  granted  to 
inspectors,  are  not  the  same  but  practicaUj 
greater  than  the  powers  possessed  by  oveiseeis 
of  the  poor. 

Within  the  authority  of  36  HI..  385  ch.  80. 
R.  8.,  is  to  be  considered  and  treated  as  if  it 
were  incorporated  into  and  made  a  part  of  the 
Act  of  1852,  ch.  375. 

Although  the  Statute  of  1852  is  silent  in  re- 
|ard  to  the  duties  and  powers  of  inspectors  to 
biin^  actions  on  the  indenture  and  the  period 
within  which  such  actions  must  be  brought, 
jet  this  action  is  within  the  equity  and  inten- 
tioQ  of  R.  S.,  ch.  80,  g  17{P.  S.,  ch.  149,  §  17), 
and  is  barred  thereby.  Bmen  v.  Pendergast,  7 
Afleo.  437. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
tike  court; 

This  is  a  suit  upon  an  indenture  of  appren- 
ticeship, dated  June  37,  1863,  executed  by  the 
Inapectors  of  the  state  almshouse  at  Monson, 
of  the  one  part,  and  the  defendant,  of  the  other 
put  The  term  of  the  wprenticeship  expired 
^  tke  flist  day  of  ? June,  1867. 

The  question  presented  by  the  bill  of  excep- 
tkm  is  whether  tiie  special  Statute  of  Limita- 
tions hovi^ter  referred  to,  is  a  bar  to  the  action. 
This  depends  upon  the  construction  of  theOen- 
eiBl  Statutes  which  were  then  in  force. 
t  The  chapter  on  "  Masters,  Apprentices  and 
Servants"  provides  that  children  may  be  bound 
H  apprentices,  their  parents  or  guardians, 
or,  n  ther  are  paupers,  by  the  overseers  of  the 
poorof  the  town  to  which  they  are  chargeable, 
ind  "  That  every  master  shall  be  liable  to  an  ac- 
tion on  the  indenture  for  a  breach  of  any  cov- 
enant on  his  part  tJierein  contained."  Gen. 
Stat.ch.  11.  gg  1-18. 

Mm 


The  10th  sectioD  provides  that  "No  such 
action  shall  be  maintained,  unless  commenced 
during  the  term  of  apprenticeship  or  service, 
or  within  two  years  after  the  expiration  there- 
of." Standing  by  itself ,  this  provision  by  its 
literal  construction  may  refer  only  to  actions 
commenced  by  parents,  guardians  or  overseers 
of  the  poor,  uie  actions  previously  mentioned 
in  the  diapter.  But  In  a  previous  chapter,  re- 
lating to  state  almshouses  and  state  paupers,  it 
is  provided  that "  The  inspectors  shall  have  the 
same  power  to  bind  as  apprentices  minors  who 
are  inmates  of  the  institution  under  thdr 
charge,  as  is  vested  in  overseers  of  the  pOOT." 
Gen.  St..  ch.  11,  S  38. 

We  cannot  doubt  that  it  was  the  intention  of 
the  Legislature  to  put  state  paupers  bound  as 
apprentices  by  the  mspectors  of  the  state  alms- 
houses, upon  the  same  footing  as  town  paupers, 
bound  by  the  overseers  of  the  poor,  and  to  give 
to  the  inspectors  the  same  powers,  with  the 
same  limitations  and  incidents  as  those  vested 
in  the  overseers.  It  has  been  the  policy  of  the 
Legislature  from  our  earliest  history,  to  ex- 
empt indentures  by  public  officers  binding 
paupers,  wbether  state  or  town  paupers  or  ap- 
prentices, from  the  operation  of  the  general 
statutes  of  limitations,  by  which  an  action 
upon  a  sealed  instrument  may  be  brought  at 
any  time  within  twenty  years  after  a  breach, 
and  to  require  an  action  upon  such  indenture 
to  be  brought  within  two  years  after  its  term 
expires.  St  1793,  ch.  59,  S  6  ;  R.  8..  ch.  80, 
§  17;  Gen.  St.,  ch.  10,  §  16;  Pub.  St,  ch.  100, 

There  is  no  reason  to  suppose  that  the  Legis- 
lature intended  to  change  this  policy  when,  in 
1353,  it  made  provisions  for  the  support  of 
state  paupers  in  state  almshouses  and  gave,  to 
the  inspectors  thereof,  the  same  powers  to  bind 
as  apprentices  inmates  who  were  minors,  as 
those  vested  in  overseers  of  the  poor.  St.  1853, 
ch.  278,  §  7. 

There  is  no  ground  for  any  distinction,  in 
this  respect,  between  state  paupers  and  town 
paupers,  and  we  are  of  opinion  that,  within  the 
intention  and  reasons  of  %  16,  of  ch.  Ul,  of  the 
General  Statutes,  actions  upon  indentures  by 
inspectors  of  the  state  almshouses  binding  as 
apprentices  state  paupers,  are  barred,  unless 
brought  during  the  term  of  apprenticeship  or 
withm  two  years  after  the  expiration  tiiere^. 

Bxce^ptioTu  owrruled. 


Elizabeth  A.  SCOTT ,  Appt., 

V. 

W.  B.  FORD,  Admr. 


Amelia  J.  SCOTT,  Aj^., 
The  SAME. 

A  gUt  of  money  is  not  completed  until  its 

acceptance  by  the  donee  and,  in  the  case 
of  money  on  deposit,  delivery  and  ac- 
ceptajice  of  the  bank  book  constitute  a 
completed  ^ift;  bnt  where  the  deposit 
was  made  without  the  knowledge  of  the 
donee  and  the  deposit  book  was  j 
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by  the  donor,  the  intention  of  the  donor 
to  make  the  gift  and  of  the  donee  to 
complete  the  contract  mnat  be  Bhown, 
and  the  declarations  of  the  donor  and 
her  adB,  while  holdinf?  the  book,  are  com- 
petent to  prove  a  completed  gift. 

(Hampablre  Decided  October  23,  ISBS.) 

ACTIONS  originally  brought  against  the 
Berkshire  Savings  Bank,  to  recover  certain 
deposits  made  in  the  bank  by  Betsey  Ford  and 
her  administrator,  the  defendant  appearing  as 
a  claimant.  It  appeared  at  the  trial  that  tlie 
said  Betsey  Ford,  an  aunt  of  Hie  plaintiffs, 
made  deposits  in  said  bank  until  they  amounted 
to  91 .000,  when  she  took  out  two  bank  books 
in  the  names  of  the  plaintiffs,  and  made  dc- 

gosits  Ihereon;  that  the  donor  always  kept  the 
ank  books  in  her  possession  until  her  death; 
and  that  before  her  death  she  frequently  sent 
to  the  plaintiffs  orders  to  sign  to  draw  money 
on  the  bank  books  in  their  names;  and  that 
they  did  not  know  that  any  money  bad  been  so 
deposited  for  them  until  the  donor  sent  them 
the  orders  to  sign,  said  orders  being  found, 
with  the  books,  on  the  donor's  decease.  The 
defendant,  among  other  things,  offered  evi- 
dence to  show,  by  the  declarations  of  the  donor, 
that  her  intention  in  making  said  dep(mts  in 
the  names  of  the  platntiffs  was  to  avoid  the 
provision  of  the  by-laws  of  the  bank,  that  de- 
posits of  over  (1,000  could  not  draw  interest. 
The  court  refused  this  offer  of  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendants  took  exceptions  to  the  rul- 
ings and  refusiUs  to  rule. 
Mr.  W.  G.  Ba«aett,  for  plaintiffs. 
Mr.  D.  W.  Bond,  for  defendant: 
A  deposit  in  a  savings  bank,  of  a  person's 
own  money,  in  the  name  of  another,  without 
any  notice  of  such  deposit  to  the  person  in 
whose  name  it  is  deposited,  and  with  no  de- 
livery of  the  pass  book  to  such  person,  is  not  a 
completed  gilt  by  the  depositor  to  the  person 
in  whose  name  It  is  deposited.   Qark  v.  Clark, 
108  Mass..  5^;  Jeteett  v.  BluOtuOf,  184  Mass., 
590;  Braderick  v.  Walt/uim  Sar.  Bk. ,  109  Mass. , 
149. 

The  court  will  take  notice  of  the  existence  of 
a  by-law  similar  to  the  one  In  this  bank.  Bra- 
brook -v.  Boaton  Fine  Ct.  Sav.  Bk..  104  Mass., 
238;  Bweeney  v.  Same,  U6  Mass.,  384;  Pierce  v. 
Same,  139  Mass.,  426;  Clark  v.  Clark  (auprd); 
Ide  v.  Pierce,  184  Mass.,  360. 

If  the  plaintiffs  had  refused  to  sign  the  or- 
ders, the  money  deposited  could  have  been  col- 
lected by -Betsey  Ford  of  the  bank.  Broderiek 
V.  Waltnam  Sac.  Bk.  {supra). 

"And  any  evidence  that  the  deposit  was 
made  in  this  form  for  any  other  purpose  than 
to  transfer  the  title  to  the  person  to  whom  it  is 
credited,  so  that  he  may  draw  it  for  bis  own 
use  and  benefit,  would  of  course  be  competent 
evidence  upon  the  question  whether  a  gift  was 
■  ever  intended."  Ide  v,  Pierci^  (supra). 

Evidence  of  this  class  was  admitted  in  Bra- 
brook  V,  Boston  Five  Ct.  Sav.  Bk.  {eupra). 

Plaintiff  is  not  a  party  between  the  depositor 
and  the  Savings  Bank.  She  could  mtuntain  no 
action  upon  it.  As  to  her  the  contract  is  mere- 
ly evidence  by  way  of  admission,  subject  to  be 
controlled  by  any  competent  evidence  as  to  the 
actual  facta.  Id. 
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Declarations  of  a  grantor  prior  to  the  making 
of  an  alleged  fraudulent  conveyance  are  com- 
petent for  the  purpose  of  learning  the  intentioa 
of  the  grantor.  Jmidge  v.  Bggl^n,!^  Mais., 

"If  the  alleged  trust  arises  from  a  mere  gift 
of  personal  property,  delivery  of  the  writing 
by  which  it  is  declared,  is  perliaps  of  less  im- 
portance, and  the  court  will  consider  all  the 
facts  showing  the  intention  of  the  donor."  Qer- 
risk  V.  Ifeu)  Bedford  In^.  for  8at.,  128  Mwr., 
159,  161. 

W.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

Mrs.  Ford,  the  claimant's  intestate,  deposited 
her  money  in  the  savings  bank  in  the  names 
of  the  pliuntifls,  and  the  claimant  is  entitled  to 
it,  unless  his  intestate  made  a  gift  to  each  of 
the  plaintifEs  of  the  money  deposited  in  her 
name.  Broderiek  v.  Waltnam  8a r.  Bk.,  109 
Mass.,  149;  MeCluskey  v.  Provident  Inst,  for 
&r.,  103  Mass.,  800. 

To  constitute  a  gift  to  the  plaintiff,  the  de- 
I>osit  must  have  been  put  in  her  name,  with 
the  intention  of  making  a  gift  of  it  to  her,  and 
it  must  have  been  accepted  by  her. 

The  difference  between  this  case  and  Stteeufy 
v.  Boston  Mve  Ct.  Sat.  Bk.,  116  Mass.,  884,  is, 
that  in  that  case,  the  donee  was  preaeat  v^ien 
the  deposit  was  made;  and  the  donor  delivered 
the  deposit  book  to  her.  The  delivery  and  ac- 
ceptance of  the  book  was  conclusive  evidence, 
both  of  the  intention  of  the  donor  to  make  the 

fift  and  of  the  acceptance  of  it  by  the  donee, 
n  the  case  at  bar,  the  deposit  was  made  w1tb> 
out  the  knowledge  of  the  donee,  and  the  de- 
posit book  was  retained  by  the  donor.  The  in- 
tention of  the  donor  to  make  a  gift  is  open  to 
inquiry,  and  the  acceptance  of  it  by  the  dwiee 
completes  a  contract  between  her  and  the  bank, 
and  cannot  be  presumed  but  must  be  shown. 
If  the  evidence  shows  that  the  donor  intended 
that  the  deposit  should  belong  to  the  donee, 
and  received  and  held  the  bow  for  her  until 
acceptance  b^  her,  it  shows  a  complete  gift, 
even  though  it  might  have  been  revoked  b^ore 
acceptance. 

Upon  the  question  of  the  intention  of  3{rs. 
Ford,  in  making  the  deposits,  the  letter  of  the 
bank  to  her,  and  her  declarations  relating  to  it 
are  competent;  the  length  of  time  between  the 
declarations  and  the  deposits  affects  the  weight 
but  not  the  competence  of  the  evidence. 

Upon  the  question  of  Mrs.  Ford's  Intention 
in  holding  the  book  before  the  gift  was  per- 
fected, whether  she  held  it  as  owner  or  aa  the 
agent  or  depositary  for  the  plaintiff,  her  decla- 
rations and  acts  white  holding  it,  showing  the 
character  of  the  act,  are  competent.  The  tak- 
ing of  the  order  from  the  plaintiff  for  payment 
to  Derself  was  an  act,  the  significance  of  which 
depended  upon  her  intent  in  it,  whether  exer- 
cising dominion  over  the  deposit  as  owner,  or 
recognizing  the  dominion  of  the  plaintiff;  and 
her  declarations  and  letters  respecting  it,  pre- 
ceding and  accompanying  it,  are  competent. 

The  letter  to  the  plaiuliff ,  Elizabeth  A. ,  was 
sufHcientiy  identified  as  coming  from  Mis.  Ford, 
by  containing  the  order,  and  oeing  acted  on  as 
hers  by  the  plaintiff,  and  sufBdently  am>eared 
to  rotate  to  the  order,  apd  should  have  been  ad- 
mitted; each[S§f(jME/^0@^^Parti(^ 
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occurrence  as  proving  the  completion  of  the  ] 
to  her. 

The  declarations  offered,  of  the  donor,  in  re- 
latkm  to  making  her  will  were  after  the  gift 
urn  ccnnpleted,  if  it  ever  was,  and  were  either 
hicompetent  or  immaterial  and  were  properly 
excluded.  See.  Valenttnev.  W/ufeler,  116  MAsa. , 
481;  Whituvltv.  Win»l<»r,  183  Mass.,  807. 

TbedoDormadethedeposit  and  kept  the  book 
forthe  plaintiff,  intending  it  as  a  gift  to  iier;  the 
rift  woald  not  be  perfe<^  untfl  accepted  by 
ue  donee;  and  acceptance  implies  a  mutual  act 
of  the  parties,  or  an  act  by  one,  ussentcd  to  by 
the  other,  equivalent  to  an  acceptance  of  a 
chattel  npon  delivery.  An  act  would  perfect 
ibe  gift  of  the  legal  interest,  which,  had  the 
deposit  been  in  the  donor's  name  in  trust,  would 
have  been  sufficient  to  perfect  the  gift  of  the 
equitable  interest,  as  in  Gerri^  v.  iVWr  Bedford 
iMt.for  Sir.,  128  Mass.,  159.  An  acceptance 
sad  a  complete  gift  might  be  inferred  from  the 
ffict  that  the  donor  informed  the  donee  of  the 
rift,  with  the  express  or  implied  a.sscnt  of  the  1 
donee.  Any  act  or  speech  between  the  par- 
ties, vrhich  should  show  a  mutual  understand- 
ing  that  tiie  gift  was  made,  would  be  sufficient 
endence.  The  instmctions  to  the  jury  were 
KdHtant^y  correct,  though  not  verbally  ac- 
cinate;  but  there  was  error  In  the  exclusion  of 
rridence. 

BgerpUtmt  tu^ined. 


(Bsrkahlrc- 
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John  BARRETT 
Mary  MURPHY. 

1.  In  deteriBlnliiff  the  position  of  astart- 
ing  point  in  a  need,  deeiffnated  as  the 
"  northeast  comer  of  land  sold  to  A," 
soch  point  being  the  southeast  comer  of 
limd  of  B,  the  adjoining  owner;  In  an  ac- 
tkm  of  ejectment  between  A  and  B,  hold- 
ing under  a  common  grantor,  «Tiaanee 
H  to  what  monnmenta  were  in  exist- 
enoe  and  pointed  out  at  the  time  of  the 
conveyance  to  B,  is  competent. 

2.  Although  the  description  begins  at  a 
tme  corner  and  not  at  s  monument,  yet, 
if  aai'  mounment  eziBted  at  a  point 
diflbrent  from  the  true  corner  and 
was,  contemporaneously  with  the  con- 
veyance, pointed  out  by  the  grantor  or 
by  his  authority,  its  existence  may  be 
shown,  not  to  vary  the  description  in 
the  deed,  but  to  apply  the  language  of 
the  grant  and  to  locate  the  subject-mat- 
ter. 

t  Vatnral  or  artificial  object*  may  he 
eetabliahad  as  bounds  and  monn- 
swntSt  by  proof  that  ther  were  recog- 
nized ana  accepted  aa  such  by  the  par- 
ties. 

i.  Where  a  deed  relied  upon  in  the 
case,  mentions  a  "contenmlated  new 
road,**  a  plan  or  map  of  uie  tract  in- 
cluding the  land  in  suit,  made  by  direc- 
tum of  the  grantor  prior  to  the  deed,  on 
wbAeh  a  '* contemplated  street"  is  laid 
down,  is  admissiDle  in  evidence,  al- 
though  not  expressly  referred  to. 


EJECTMENT.    On  exceptions. 
The  facts  are  stated  in  the  opinion, 
Mr.  Mark  E.  Conch,  for  demandant; 
"The  southeast  comer  of  land  I  sold  Bailey" 
can  never  be  said  to  be  a  known  and  certain 
monument,  so  as  to  control  courses  and  dis- 
tiince!^  mentioned  in  deed  to  Richard  and  Eliza 
Murphy,  until  the  conveyance  to  Bailey  be  pro- 
duced in  evidence  or  its  alnence  properly  ac- 
counted for,  and  secondair  evidence  of  the  de- 
scription therein  contained  be  given.  Bag^  y. 
MorriU,  46  Vt.,  94;  Corn<«  v.  Jwktoii,  0  Met., 
150,  154. 

Not  the  land  occupied  bv  Bailey,  but  the  lot 
described  in  his  deed,  shall  fix  such  southeast 
comer.  CUreland  v.  Fla^g,  4  Cush.,  76,  81; 
Iniiabitantg  of  Wellfteet  v.  lnhabiUtHt$,  etc,,  9 
Allen,  137:  iiparhawk  v.  Bagg^  16  Gray,  S88. 

Harrington's  line  began  at  Bailey's  true  cor- 
ner, notwithstanding  the  stake.  Cfrretand  v. 
Fl/Tgg  (stipra.) 

The  northeast  comer  of  the  land  of  Harring- 
ton, as  a  monument  in  the  deed  to  Richard  and 
Eliza  Murphy,  must  be  fixed  by  reversing  the 
flrst  course  therdn  mentioned  and  measuring 
back  south  on  the  road.fourrodsfrom  O'Heam^ 
southeast  corner,  which  is  a  known  and  fixed 
monument.  Sftdfnmaroer  v.  tfpear,  17  Me., 
123;  NM/ea  v.  Di/er,  25  Me.,  468;  Otis  v.  Moul- 
ton,  20  Me.,  205;  lAneoln  v.  Edgeromb,  38  Me.. 
275;  Wilton  v.  Inloet,  6  Gill  (MdJ,  121;  Dob- 
son  V.  Jones,  8  Jones  (N.  C.),495;  Wilaon.  v.  Bil- 
dreth.  118  Mass.,  578,  581. 

The  evidence  that  Harrington  went  with  the 
agent  of  the  grantor,  who  pointed  out  to  him  a 
stake,  shouldhave  been  excluded.  Barttett  v. 
Emerson,  7  Gray,  174;  Ware  v.  Brookhouse,  7 
Gray,  454;  Dtiggett  v.  Shaw,  5  Met.,228;  FJagg 
V.  Mason,  8  Gray,  556, 0S7;  (Meveland  v.  Feaag, 
4  Cush.,  76,  81. 

Even  if  the  evidence  as  to  said  stake  was  ad- 
missible, still  "So  frail  a  witness  as  a  stake  is 
scarcely  worthy  to  be  called  a  monument  or  to 
control  in  the  constraction  of  a  deed."  Cwe  v. 
FYeedley,  83  Pa.  St.,  124,  180. 

The  center  of  the  contemplated  street  men- 
tioned in  the  deeds  should  be  fixed  at  a  point 
eight  rods  from  the  elm  tree.  Walker  v.  Boyn- 
ton,  120  Mass.,  349,  851;  Stark  v.  Coffin,  105 
Mass.,  829,830;  B<mtony.  SkhartUon,  18  Allen, 
146. 

The  descriptions  inthedeeds  to  Dennis  Buck- 
ley are  implied  covenants  that  there  is  such  a 
way  at  the  place  therein  stated:  i.  e.,  ejghtrods 
from  the  elm  tree.  Thomas  v.  Poole,  7  way,  84; 
TufU  V.  Charlf^tmen,  2  Gray,  272. 

It  was  error  not  to  give  instraction  asked  for 
in  second  and  fourth  requests.  Keeitan  v. 
Garanangh,  44  Vt.,  268,276;  Bagltyy.  MorriU, 
46  Vt..  94,  99,  100. 

The  court  should  have  given  the  fifth  instruc- 
tion asked  for.  Seiden»parger  v.  8pear{attpray, 
Cox  V.  Freedl^  (supra). 

Devens,  J.,  delivered  the  opinion  of  the 
court: 

It  was  for  he  demandant  to  establish  bis  title 
to  the  loeua  in  dispute.  Prior  to  the  deed  of 
Robinson  to  Harrington  of  the  lot  which  the 
demandant  now  holcb,  Robinson  ha^  made  a 
bond  for  a  deed  of  the  ^t^m^im^Q 
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ty  the  tenant,  to  one  Bailey.  In  fabt,  no  deed 
-was  ever  made  by  RobinsoD  to  Bailey,  but  In 
the  description  which  Robinson  gives  of  the 

tract  sold  to  Harrington,  lie  defines  it  as  "com- 
mencing at  the  southwest  corner  of  land  I  sold 
to  Bailey."  It  is  not  controverted  by  either 
party  that  this  refers  to  the  tract  which  Robin- 
son had  agreed  to  convey,  but  had  not  actually 
conveyed  to  Bailey.  The  bond  was  not  pro- 
duced and  the  demandant  apparently  did  not 
desire  to  avul  himself  of  it  inlocathig  the  tract 
of  land  conveyed  to  him.  as  it  did  not  appear 
that  any  effort  had  been  made  to  obtain  it. 

Robinson  had  originally  owned  a  tract  of 
land  extending  along  Furnace  Street  m  North 
Adama,  from  north  to  south,  which  he  con- 
veyed in  nine  distinct  parcels,  all  bounding  on 
Furnace  Street,  and  across  which  tract  there 
was  a  street  contemplated  by  him  between  the 
second  and  third  parcels  as  they  were  num- 
bered from  the  north ,  running  easterly  at  a  ri^ht 
angle  to  Furnace  Street.  This  street  is  not  in- 
cluded in  any  of  the  deeds  and  has  never  in 
fact  been  opened  as  such.  The  first  lot  from 
the  north,  conveyed  by  Robinson,  was  the  ex- 
treme northern  one,  known  as  the  Huckley  lot, 
wliile  that  of  tlie  demandant  is  the  extreme 
southern  lot  The  lot  known  as  the  O'Heam 
lot,  is  the  seventh  lot  from  the  nonb,  and  was 
conveyed  by  Robinson  about  a  yearand  a  half 
after  the  deed  to  Harrington. 

The  bond  for  a  deed  made  to  Bailey  by  Har- 
rington having  been  surrendered,  or,  if  a  con- 
veyance was  made,  that  having  b^  surren- 
dered subsequent  to  the  deed  to  O'Hearn,  Rob- 
inson made  the  deed  to  Richard  and  Eliza  Mur- 
phy under  which  the  tenant  claims.  The  de- 
scription in  this  deed  is  as  follows:  "Beginning 
at  the  northeast  corner  of  land  of  William  Har- 
rington, thence  northerly  on  the  road  four  rods 
to  fend  of  E.  O'Hearn,  thence  westerly  eleven 
and  one  half  rods  on  said  O'Hearn's  lot,"  etc. 
The  northeast  corner  of  the  Harrington  lot  and 
the  southeast  of  the  Bailey  lot,  afto^rds  the 
Murphy  lot,  were  the  same  and  the  contention 
of  the  demandant  Is  that  the  northeast  comer 
of  the  Harrington  lot,  as  a  monument  in  the 
^ed  to  Richard  and  Eliza  Murphy,  must  be 
fixed  by  reversing  the  course  first  mentioned 
and  measuring  back  south  on  the  road  from 
O'Heam's  southeast  comer  which  Is  a  known 
and  fixed  monument. 

But  the  descriptions.  In  the  deeds  of  the  de- 
mandautand  tenant, were  not  fixed  b^  commenc- 
ing from  the  same  point  as  those  in  the  deeds 
of  the  lots  which  were  north  of  them,  including 
the  O'Hearn  lot  and,  even  if  the  southeast  cor- 
ner of  this  lot  was  thus  definitely  fixed,  the  pre- 
Tious  grant  of  the  Harrington  lot  could  not  be 
fixed  thereby,  as  that  might  permit  a  grantor 
to  alter  the  boundary  of  the  lot  he  had  granted 
to  the  injury  of  his  grantee,  by  a  subsequent  act. 
Even  if  the  southeast  comer  of  the  O'Heam  lot 
is  now  a  known  and  fixed  monument,  it  was 
not  BO  at  the  time  when  the  deed  to  Harrington 
was  made.  Leonard  v.  Qainlan,  121  Mass., 
579.  Nor  do  we  perceive  anr  answer  to  the  con- 
tention of  the  tenant,  that  if  all  the  deeds  intro- 
duced by  demandant  of  the  lots  north  of  those 
of  the  demandant  and  tenant  be  considered  they 
fail  to  support  the  demandant's  tbeoryastotho 
location  of  the  O'Hearn  line. 

Before  any  ccmTeyance  bad  been  mode.aplan. 
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known  as  Brown's  plan,  bad  been  prepared  by 
direction  of  Robinson.  He  did  not  refer  to  n 
in  bis  deeds,  although  he  then  had  it.  There 
was  evidence  not  controverted,  that  in  making 
his  conveyance  Robinson  began  ten  and  one 
half  feet  north  of  the  northern  Iwundary  as  ex- 
hibited on  that  plan,  at  an  dm  tree  whidi  is 
now  conceded  to  be  the  tme  comer,  although 
it  is  not  mentioned  to  mnnine  in  the  convey- 
ance. The  deed  of  the  second  lot  to  Buckley, 
bounds  on  the  "contemplated  new  rood  kad- 
ing  from  the  old  road  westerly,  which  is  to  be 
two  rods  wide."  The  plan  of  Brown  shows  a 
"contemplated  street,'  eight  rods  south  from 
the  northem  boundary  of  the  lots  as  marked  on 
that  plan,  mnning  westerly,  nearly  at  right  an- 
gles from  Furnace  Street.  No  evidence  ap-  , 
pears  as  to  anyotiier  " contemi^ated  street" 
than  the  one  thus  exhil^tcd.  Its  width,  course 
and  position  correspond.  As  the  Brown  plan 
did  not  commence  at  the  elm  tree,  but  ten  and 
one  half  rods  south  of  it,  this  contemplated 
street  was  ten  and  one  half  rods  further  south 
than  that  which  appears  upon  the  plan  used  at 
the  trial,  known  as  Smith's  survey,  which  was  ' 
merely  a  chalk  mark,  intended  to  delineate  the 
lota  according  to  their  admeasurement,  and 
made  long  subsequent  to  any  of  the  convey- 
ances. "The  contemplated  street," was  also 
the  northern  boundarv  of  the  third  tot  sold;  it 
was  a  lot  of  laud  on  tbe  south  side  of  the  new 
road  "commencing  on  the  southeast  comer  of 
said  new  road,"  etc.  All  the  lots  south  of  it, 
including  the  O'Heam  lot,  were  bounded  from 
this  lot,  and  thus  all  of  them,  according  to  the  i 
Brown  plan,  would  extend  ten  and  one  half 
feet  further  south  than  as  thev  appear  on  the 
Smith  survey,  relied  on  by  the  demandant.  The 
O'Heam  line  being  thus  fixed,  the  locua  in  dis- 
pute would  be  included  within  the  tenant's 
boundary. 

Upon  this  whole  subject,  the  jury  was  in- 
structed In  a  manner  not  objected  to,  excq)t  so 
far  as  certain  specified  requests  were  unused. 
The  demandant  has  no  proper  eround  of  ex- 
ception to  the  refusal  of  the  Freuding  Judge  to 
give  the  second,  fourth  and  fifth  instnictioos 
which,  in  various  forms,  request  that  the  jury 
should,  as  a  matter  of  law,  adopt  the  O'Heam 
line  as  exhibited  on  the  survey  made  by  Smith 
for  tiie  demandant,  as  fixing  the  southeast  cor- 
ner of  the  tenant's  land. 

The  remaining  exceptions  relate  to  question& 
of  evidence,  (iltbough  two  of  them  are  to  the 
refusal  of  the  Presiding  Judge  to  instmct  ac- 
cording to  the  request  of  the  demandaot.  Upon 
the  question  where  the  northeast  comer  of  the 
Harrington  and  the  southeast  comer  of  the 
Bailey,  now  Murphy,  lot  was,  which  was  the 
vital  one  in  the  case,  evidence  as  to  what  moo- 
uments  were  in  existence  and  what  were  pointed 
out  at  the  time  of  the  conveyance  was  compe- 
tent. While  Harrington's  line  began  at  Bailey's 
tme  comer,  and  not  at  any  stake  or  other  mtmu- 
ment,  if  such  existed  at  any  point  differing 
from  the  true  comer,  in  determining  that  comer 
the  existence  of  such  monuments  might  be 
shown.  If,  at  the  time  of  Uie  conveyance  or  so 
nearly  connected  therewith  that  it  might  fafaly 
beheldtobccontemporaneous.suchamonumeDt 
was  pointed  out  by  the  grantor  or  by  his  au- 
thority, if,  thereby  it  was  not  sought  to  alter  or 
vary  any  writ^^  de«a|g^^i^  d«ed.  the 
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erideace  would  be  admissible  to  apply  the  Ian- 1  all  necessary  caution  was  given  to  prevent  any 


gmge  of  the  grant  and  locate  the  Bubject-mat- 
ler  of  it.  When  uncertainty  arises  in  the  apnli- 
catkm  of  a  descriptfon,evidence  is  received  of  all 
the  facts  and  circumstances  of  the  transaction, 


improper  use  thereof. 

It  was  competent,  also,  to  show  by  Smitb.on 
cross  examination,  that  his  plan  did  not  corre- 
spond with  the  fences  as  ihe^  now  exist.  It 


ide  position  and  character  of  the  land  for  the  i  was  proper  thus  to  rebut  any  inference  which 
purpose  of  ascertuning  the  real  intention  of ;  might  have  been  drawn,  that  it  did,  and  to 
pailks.  Natural  or  lurtiflcial  objects  may  be  .  show  that  it  was  a  survey  only  as  made  by 
«staUtsbed  as  bounds  and  monuments  by  proof  [  starting  from  the  elm  tree  and  taking  the  cours- 


Uiat  tliey  were  recognized  and  accepted  as  such 
bf  the  grantor  uid  grantee.  Qerrith  v.  Totene, 
%  Qsty,  87-SS;  Chetter  Emery  Co.  v.  Luea«,  \\% 
Uass..  432-484;  Hoar  v.  Ooutdtng,  116  Mass., 
182;  Dunham  v.Qannett,  124  Mass.,  151. 

The  testimony  of  Harrington,  therefore,  that 
the  stake  was  pointed  out  to  him  as  the  point 
where  the  northeast  comer  of  his  lot  ana  the 
floutbeast  comer  of  the  Bailey  lot  was,  by  the 
agait  of  RobinsoD,  specially  authorized  thereto 
the  grantor,  was  competent.  This  was  done 
at  the  time  <tf  the  dehvery  of  the  deed  and 
migbt  be  deemed  the  act  of  Robinson,  It  hav- 
ing been  ^me  by  his  agent  having  the  necessary 
power  and  capacity. 

The  evideoce  of  John  C.  Bailey  that  he  knew 
of  the  stake  and  bad  seen  it  up  to  1879,  where 
Harrington  claimed  it  to  have  been  shown  to 
him,  was  also  competent,  and  the  evidence  that 
be  aikd  Manning,  they  owning  lots  4  and  6,  re- 
qwctively,  had  ouilt  their  division  fence  to  cor- 
respond with  the  line  indicated  by  this  stake, 
tended  to  show  that  Its  position  had  been  called 
to  their  attention. 

The  evidence  of  Robinson  that  the  stone  wall 
was  the  southern  boundary  of  the  Harrington 
kA,  was  comp^ent.  In  connection  with  the  evi- 
doce  that  had  been  given  without  contradic- 
tUH)  by  him,  that  the  stake  was  pointed  out,  by 
he  authority,  as  the  northeast  comer,  and  tliat 
it  Was  four  rods  from  the  walL  The  demand- 
ant was  not  entitled  to  the  instmction  that  it 
was  not  to  be  considered  as  tending  to  fix  the 
northeast  comer;  in  connection  with  the  monu- 
ment at  the  stake  it  bad  some  tendency  to  show 
wlwie  Uiat  comer  was. 

The  made  in  1873  by  Brown,  was  ad- 
misuble.  The  demandant  relied  upon  deeds 
wbidi  spoke  of  a  "contemplated  new  road."  It 
was  important  to  determine  its  location,  width, 
coarse,  etc.,  and  upon  this  question  it  was  com- 
petent, as  tending  to  fix  these  things,  to  show 
that  there  was  then  in  existence  a  plan  on 
which  was  laid  down  *'  a  contemplated  street," 
evoi  if  the  plan  was  not  expressly  referred  to. 
It  afforded  evidence,  also,  to  confirm  the  con- 
trition that  stakes  had  been  set  up  such  as  were 
rdied  on  as  fixing  the  comer,  llie  plan  would 
aho  be  admissible,  in  the  discretion  oi  the  court, 
as  a  sketch,  tending  to  show  that  the  "contem- 
plaled  street "  was  really  ten  and  one  half  feet 
farther  soath  than  as  claimed  by  the  demand- 
ant. Paine  v.  Wood*,  106  Mass. ,  1<I0. 

The  testimony  of  Robinson  that  the  lot  he 
sold  Bailey  was  "  No.  2  on  the  plan,"  was  sim- 
ply a  general  statement  of  its  locatitHi.  Hedid 
Dot  undertake  to  deQne  thereby  its  comers  or 
boundaries,  but  to  state  its  position  with  ref- 
erence to  the  other  lots  dfdineated.  In  re- 
wd  to  this,  as  to  the  other  evidence,  as 
tM  Ul  of  exceptions  shows  that  the  Judge 
iastmcted  the  jury  in  a  manner  not  ob- 
jected to,  oUierwise  than  by  refusing  the  in- 
stmelions  leqnested,  it  must  be  ineBumed  that 
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es  and  distances  therefrom.  Even  if  the  fact 
wax  quite  immaterial  as  to  the  present  portion 
of  the  /ences,  the  extent  to  which  a  witness 
may  be  cross  examined  on  such  matters  is,  or- 
dinarily,  entirely  within  the  discretion  of  the 
presiding  judge.  Rand  v.  A'rtrion,  6  Allen,  38; 
VommonwealtK  v.  Lyden,  113  Mass.,  462;  W<U- 
lac€  V.  Taunton  Street  R.  Co.,  110  Mass.,  91. 

The  refusal  to  give  the  third  request  for  rul- 
ing was  not  insisted  on  at  the  argument. 
£!xeq>tioas  oBerruUd. 


William  G.  BAS8ETT 
Charles  T.  PARSONS  et  at. 

1.  When,  by  contract,  a  party  pnta  hia 
future  conduct  as  to  the  payment  of 
money  out  of  bis  own  power  and  into 
that  of  another,  the  latter  has  apreaent 
right,  within  the  view  of  the  law,  al- 
though his  enjosrment  may  depend 
npon  events  apart  from  human  will; 
hence,  under  a  contract  of  insurance 
on  the  life  of  a  person,  the  right  of  the 
beneficiary  to  have  the  sum  paid  at 
the  period  named  therein,  ia  property 
from  the  moment  the  contraei  is  made, 
and  paasea  to  him  asaignee  appointed 
in  insolvency  proceedings. 

2.  Where,  after  action  brought  against 
defendant,  but  before  the  special  pre- 
cept of  attachment  was  issued,  there 
was  a  policy  outstanding  on  the  life  of 
the  defendant  by  the  terms  of  which 
the  sum  insured  had  become  absolute- 
ly  payable  to  him,  the  title  to  the  fund 
vests  in  the  assignee  in  insolvency,  of 
the  defendant,  appointed  before  the 
service  of  trustee  process  upon  the  in- 
surance company,  and  the  company  is 
entitled  to  itaaisMtarge  from  the  writ. 

(Hampshire^— Decided  OctolMr  24, 1885.) 

TRUSTEE  process.    Priority  of  ri^bt  of  as- 
signee in  insolvency  to  fund  arising  from 
a  life  insurance  policy.    Truntee  discharged. 
The  facts  sufficiently  appear  in  the  opinion. 
Meaars.  Hill  &  Wainwright.  for  plaintiff: 
The  trustee  appeared  generally,  ana,  as  the 
court  had  jurisdiction  of  the  Bubjec^matter, 
such  general  appearance  waived  all  defects. 
Lavsrenee  v.  Bahett,  5  Allen,  140;  Loomis  v. 
Wadhamt,  8  Gray,  558;  Ame8  v.  Winaor,  19 
Pick.,  249. 

The  insurance  commlssioner.was  the  tru8^ 
ee's  trae  and  lawful  attorney  to  accept  service 
of  this  writ,  and  the  trustee  had  a  place  of 
business  and  an  agent  in  this  Commonwealth. 
Pub.  Btat.,  ch.  119,  g  202.  8ee,tmstees'  answer 
to  pkiintifl's  fourth  interrogatory  ap^  officor'a 
return  on  special  precept.  ^^^-^^^^^^  by  CjOOQIC 
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The  sum  insured  br  the  policy  was  due  and 
payable  to  Chas.,  T.  Parsona  at  the  time  of  the 
service  of  this  writ.  Pierce  v.  Charter  Oak  L. 
Im.  Co.,  188  Mass.,  151. 

The  promise  of  the  company  was  to  pay  him, 
and  the  sum  insured  became  his  al^lutely, 
free  from  any  trust  whatsoever  in  favor  of  liis 
chUdren.  Pieree  v.  Clutrter  Oak  L.  Im.  Co. 
(fiwpra);  RrighamY. BomeL.  Im.  Co.,\Z\  Mass., 
819;  j^tna  L.  Im.  Co.  v.  MaMm,  14  R,  I.,  583. 

Property  acquired  by  the  insolvent,  subse- 
quent to  the  assignment,  does  not  pass  to  the 
assignee  and  cannot  legally  be  claimed  by  him. 
Pub.  Stat,  ch.  157,8  46. 

Me»»r6.  O.  W.  Bond  and  J.  C.  Ham- 
mond, forC.  T.FaraoDsand  J.Crafts,asBigDee. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  April  18,  1880;  a 
special  precept  of  attachment  was  issued  Nov, 
9,  1884,  and  the  Continental  Life  Insurance 
Company  was  summoned  as  trustee.  At  both 
dates  there  was  a  policy  outstanding  on  the 
life  of  the  defendant,  by  the  terms  of  which 
the  sum  insured  had  become  absolutely  pay- 
able to  him,  Nov.  1,  1884,  just  before  the 
service  of  the  trustee  process.  After  the  bring- 
ing of  the  suit  and  before  the  service  of  the 
trustee  process,  the  defendant  had  gone  into 
insolTency  and  his  assignee  had  been  appointed, 
who  appeua  as  claimant  of  the  fund.  The  de- 
fendant also  makes  a  claim  as  trustee  for  his 
children,  on  the  ground  of  the  language  in  the 
policy,  "Do  insure  for  the  benefit  of  the  chil- 
dren of  Charles  T.  Parsons." 

On  these  facts  we  are  of  opinion  that  the 
trustee  was  rightly  discharged. 

It  is  perfectly  plain  that  the  contract  with 
the  defendant,  that  "If  the  said  insured  (i.  e., 
the  defenduit),  shall  survive  until  the  first  day 
of  November,  1884,  then  the  said  sum  insured 
shall  be  paid  to  him,"  passed  to  the  assignee 
by  the  assignment,  unless  it  was  held  by  the 
defendant  m  trust,  as  he  contends.  The  de- 
fendant's right  under  the  contract  to  have  the 
sum  so  paid  was  "property"  within  Pub.  Stat., 
ch.  157,  g  46,  from  the  moment  the  contract 
was  made.  Piei-ee  v.  Charter  Oak  L.  Im.  Co., 
188  Mass.,  151.  It  is  true  that  the  promise  was 
to  pay  in  a  certain  event  only.  But  the  event 
was  beyond  the  control  of  the  promisor,  and 
when,  Dy  contract,  a  party  puts  his  future  con- 
duct, as  to  paying  or  not  paying,  put  of  his 
own  power  and  into  that  of  another,  the  latter 
has  a  present  right,  in  the  view  of  the  law,  al- 
though his  enjoymoit  may  depend  upon  events 
apart  from  human  will.  An  opposite  view 
would  deprive  policies  of  insurance,  or  con- 
tracts for  the  carriage  and  safe  delivery  of 
goods,  the  act  of  God  and  the  public  enemy  ex- 
cepted, of  the  character  of  property. 

It  is  objected  that  the  assignee  does  not  rest 
his  claim  upon  the  assignment.  The  claim 
reads:  "If  Uie  amount  due,  was,  at  the  time 
of  the  issuing  of  said  special  precept  of  attach- 
ment, by  the  the  terms  of  said  policy,  the  prop- 
erty of  said  Charles  T.  Parsons  and  liame  to 
attachment  as  his  estate,  the  same  belongs  to 
him,  the  said  Crafts,  as  assignee  aforesaid,  and 
he  tlierefore  claims  the  same,"  etc.  Even  if 
the  assignee  assigned  a  wrong  reason  for  his 
claim,  Im  claim  Is  absolute,  and  the  trustee's  ■ 
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answer  discloses  a  good  reason  for  it,  unless 
the  children  are  entitled,  on  the  facts  which 
have  been  mentioned.  But  we  do  not  read  the 
claim  as  made  on  the  ground  that  the  fund  was 
liable  to  attachment  at  the  date  of  the  special 
precept,  long  after  the  assignment,  and  there- 
fore passed  to  the  assignee.  We  do  not  read 
it  as  setting  forth  any  ground,  except  what  s 
implied  by  the  allegation  that  he  is  assignee. 
The  reference  to  the  liability  of  (be  fund  to  at- 
tachment, is  simply  for  the  purpose  of  abut- 
ting, by  implication,  that  if  it  is  held  to  belraig 
to  the  children,  the  assignee  had  no  title. 

As  the  trustee  must  be  discharged  whether 
the  assignee  or  the  defendant's  children  have 
the  better  right,  it  is  unnecessary  to  consider 
whether  the  children  have  any  interest  in  the 
promise  which  has  been  discussed,  by  reasos 
of  the  earlier  words,  "Do  insure  the  Ufe  of 
Charles  T.  Parsons,  »  *  *  for  the  benefit 
of  his  children,"  etc.,  or  whether,  by  reason  of 
his  surviving  until  Nov.  1,  1884,  the  contrad 
has  ceased  to  be  an  insurance,  and  has  become 
a  simple  debt  to  Parsons  to  his  own  use. 

TiTusta;  diMeharjfed. 


Daniel  KIETH 

V. 

NEW  HAVEN  &  Northampton  R.  R  CO. 

1.  Where  a  car  Is  received  from  another 
road,  it  is  the  duty  of  the  receiving 
eonqpany  to  furnish  proper  insneetion 
by  competent  and  suitable  inipeet- 
ors,  acting  under  proper  saperintoid- 
ence,  rules  and  instructions,  and  a  neg- 
lect so  to  do  is  negligence  in  the  com- 
pany which  will  render  It  liable  for 
personal  injuries  to  an  enml<^  the 
road,  resulting  from  such  neslect. 

d.The&etthat  thejury  were  permitted 
to  view  the  Inspector  and  consider  his 
appearance  and  condact  with  a  view  to 
ala  them  in  determining  whether  he 
was  a  person  of  suitable  quaUflcatien 
and  of  sufficient  intelligence  to  be  in- 
trusted with  the  duties  of  inspector; 
and  the  fact  that,  in  most  eases  of  a 
▼iew.  the  jury  acquire  information  that 
they  may  properly  treat  aa  evldenee. 
are  no  grounds  for  setthig  aside  the  ver 
diet 


(Hampshlte- 
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ACTION  of  tort,  for  damages  to  emptoge  for 
pereonal  injuries  resulting  from  neghgence 
of  a  railroad  company  in  not  providing  for 
proper  inspection  of  the  instrumenttditiett  fur- 
nisbed  for  operating  its  road.  Bxe^Umu  oner- 
ruled. 

The  case  is  stated  in  the  opinion. 

Mes»r3.V,  W.  BondandJohn  B.O'Do&- 
nell.for  pUdntiff: 

The  instructions  to  the  jury  were  fall  and 
not  excepted  to,  except  as  there  was  a  refusal  lo 
take  the  case  from  the  jiuy  as  requested  by  the 
defendant.  The  superintendence  of  the  inspect- 
or, sufBciency  of  the  rules,  regulations  and  in- 
structions given,  and  his  competency  and  suit- 
ableness were  all  submH^KcUftEkje^eiioe  to  be 
Digitized  by 


Ltuah  t.  Hahfshire  County. 


227 


coBsidered.  Skeritt  v.  Seaiiian,\l  Irish  Rep.  C. 
L  Excb.,889;  Fiukery.  Hinddey  L.  Worka,  \^ 
Mass.,  490. 

Upon  tbe  eridence  and  raline  of  the  court, 
the  jury  were  warranted  in  flDding  that  there 
were  no  roles,  reguhiHons  or  instructions  given 
or  commuQicQted  to  said  Russell,*  directing  or 
binding  him  to  acts  or  conduct  absolutely 
nece'sary,  to  the  proper  discharge  of  his  duty. 
AtiUa  V.  iVoM,  U7  Mass.,  818. 

The  testimonT  of  Sweeny  and  Opdyke 
showed  that  the  defendant  paid  iHtle  attention  to 
tlie  inspection  of  cars  and  trains  ut  North 
Adams.  AcUla  v.  Nath  {supra);  Campbell  v. 
3>w  Eng.  Mut.  L.  Int.  Co..  98  3fass.,  401; 
Mafliny,  BoOon  d  A.  B.  B.  Co.,  185  Mass., 
201. 

Although  Russell  heard  of  theacctdent,behad 
DO  recollection  of  having  inspected  that  train 
or  any  particular  train;  could  not  remember 
having  seen  any  defective  ladden.  This,  with 
other  circunutances,  was  evidence  of  his  incom- 
petency. Campbell  v.  yew  Eng.  Mut.  L.  Ing. 
Co.  (iupra);  CtConnar  v.  Boiton  L.  B.  Co. 
135  Mass. ,  858;  Maefcin  v,  Boftm  d;  A.  B.  B.  Co. , 
{tuwa). 

Kosedl,  the  allied  inspector,  was  a  witness; 
and  what  he  said  about  toe  way  in  which  he 
did  bis  work.together  with  all  the  other  evidence 
and  circumstanees  in  tbe  case,  was  competent 
evidence,  to  submit  to  the  jury  as  to  whether  or  j 
not.he  was  a  competent  and  suitable  man  for 
tbe  position  of  inspector.  Commonwealth  v. 
Bmmont.  98  Mass.,  6. 

The  July  may  find,  from  the  appearance  of  a 
Tonngman  fully  grown,  without  any  other  evi- 
dence, that  be  is  not  tweoty-one  years  of  age. 
Cmmonv€alih  v.  Emmons  {tupra). 

If  there  was  the  slightest  evidence  for  the 
plaintiff,  the  weight  of  it  Is  for  the  Jury.  Com- 
monirealth  v.  Munsey,  112  Mass.,  287;  Leiah- 
manav.  London,  B.  ds  8.  C.  R.  Co.,  28  L.  T. 
{3f.  8.),712. 

As  all  tbe  evidence  is  not  reproduced,  this 
coort  cannot  se.y  as  matter  of  law  thai  there  was  i 
ito  evidence  in  tbe  case  to  be  submitted  to  the ' 
jary.    Spaulding  v.  Knight,  118  Mass.,  528; 
Forsjfth  V.  Hooper,  11  Allen,  419;  Murphy  v. 
Bethn  A  A.  B.  B.  Co.,  188  Mass.,  121. 

Mfurs.  Geo.  M.  Stearns,  J.  C.  Ham< 
Bumd  and  H.  B.  Stevens,  for  defendant. 

Derens,  J.,  delivered  the  opinion  of  tbe 
coort: 

The  instructions  to  the  jury  were  full,  and 
were  excepted  to  only  so  far  as  there  was  a  re- 
fusal to  tase  the  case  from  the  jury,  upon  the 
ground  that  there  was  no  sufficient  evidence  of 
sny  want  of  competent  and  sufficient  inspectors 
whom  tbe  defendants  were  bound  to  provide,or 
proper  superintendence  and  instruction  of  them ; 
M  the  car,  by  a  defect  in  which  the  injury  to 
the  piaintiflE  was  received,  came  from  another 
road,  the  duty  of  the  defendant  was  not  to  fur- 
nish a  proper  instrumentality,  but  to  make 
proper  inspection,  and  this  duty  was  performed 
by  tbe  employment  of  sufficient,  competent  and 
«utaMe  inspectors,  acting  under  proper  super- 
inteDdenee,  rules  and  instructions.  Mackin  v. 
BctlonAA.  B.  B.  Co.,  186  Mass.,  201. 

Tbe  jury  were  permitted  to  consider  the  ap- 
pearance and  conduct  of  the  inspector,  who 
was  called  as  a  witness  to  aid  them  in  determln* 


ing  whether  he  was  a  person  of  suitable  qualifi- 
cations and  of  sufficient  intelligence  to  be  in- 
trusted with  so  responsible  a  duty.  What  this 
appearance  and  conduct  were,  how  they  would 
be  likely  to  impress  a  Jury,  are  matters  that  are 
not  reported  and  from  their  nature  could  not 
be.  It  is  impossible  for  us  to  say  that  in  ad- 
dition to  tbe  other  evidence, — as  that  which 
tended  to  show  that  the  carwas  defective;  that 
although  informed  of  the  accident  tbe  same 
night,  tbe  inspector  had  no  recollection  of  hav- 
ing inspected  the  train  or  having  seen  defective 
ladders;  that  he  did  not  remember  having  in- 
spected any  particular  train  before  it  startedout 
— his  appearance  and  conduct  in  tbe  presence  of 
the  jury  might  not  be  legally  sufficient  to  satis- 
fy them  that  he  was  an  incompetent  person. 
In  Gomvumiceaith  v,  Emmons,  ^  Mass.,  6,  the 
jury  were  premitted  to  find  from  the  appear- 
ance of  a  young  num.  without  other  evidence, 
that  hefwas  not  twenty-one  years  old.  The  same 
principle  applies  when  tbe  inquiry.as  in  the  case 
at  bar  relates  to  intelligence  and  understandtaig 
as  well  as  physical  capacity. 

The  fact  that  the  jury,  in  most  cases  of  a 
view,  acquire  a  certain  amount  of  information 
which  they  may  properly  treat  as  evidence,  as 
it  was  held  in  TuUy  v.  Fitehburg  R.  R.  Co., 
184  Mass. ,  499-508,  presents  no  insuperable  ob- 
stacle tothe  /^Qting  a  new  trial  on  the  ground 
tbat  tbe  verdict  was  against  tbe  weight  of  evi- 
dence. A  new  trial  was  granted  in  that  case 
for  the  reason  that  the  court  was  unable  to  see 
that  "The  jury  from  the  view,  could  have  ac- 
quired any  knowledge  of  material  facts  which 
were  not  put  in  evidence  in  court,  or  that  the 
Presiding  Judge  could  have  supposed  that  they 
bad  such  knowledge."  The  case  at  bar  is  the 
converse  of  the  one  cited.  It  may  well  have 
been  that  the  jury  did  acquire  a  knowledge  of 
material  facts  as  to  tbe  intelligence  of  the  in- 
spector b^  his  examination  as  a  witness. 

Exeeptiont  overruled. 


Rufus  E.  LYMAN 
r. 

Inhabitants  of  HAMPSHIRE  COUNTY. 

1.  Where  the  intention  of  the  Legislature 
was  to  impose  the  Anty  of  keeping  a 
bridge  in  repair  jointly  upon  the  co*n> 
ty  and  a  town,  both  are  liable  for  dam- 
ages occasioned  by  a  want  of  repairs; 
and  the  fitct  that  the  town  oflScers  have 
always  inade  the  necessary  repairs,  re- 
ceiving one  half  of  the  expense  thereof 
from  tne  county,  does  not  relieve  the 
county  from  its  liability. 

2.  If  the  ease  does  not  come  within  the 
rule  that  in  aotiona  of  tort,  non-joinder 
of  defendants  is  no  defense,  either  in 
abatement  or  in  bar,  the  county  should 
have  availed  itself  of  such  defense  at 
an  early  stage  of  tbe  case. 

(Hampden  Decided  November  2. 188S.) 

ON  exceptions.  Overruled. 
Action  of  tort  to  recover  for  personal  in- 
juries sustained  by  plaintiff  a/lefective, 
bridge.   The  answer  was[^i,i|^,5^,^0«[e 
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Plaintiff  died  before  the  trial  and  his  admiais- 
trator  coatinucMl  prosecution  of  the  auit. 

There  was  evidence  tending  to  show  that 
after  dark,  Ljrman,  the  plaintiff,  was  injured 
in  hia  back  by  reason  of  getting  his  left  leg 
into  the  hole  made  by  a  plank  being  too  short; 
that  the  hole  had  existed  for  two  years  subetan- 
tlaily  aa  it  was  when  the  in  jurr  occurred  and 
that  the  selectmen  had  knowledge  of  its  exist- 
ence. The  only  evidence  to  <£arge  the  de- 
fendant with  liability  for  a  defective  condition 
of  the  bridge  was  "An  Act  for  Erecting  and 
Maintaining  a  Bridge  over  Westfield  River,  in 
the  Town  of  Norwich,  in  the  County  of  Hamp- 
shire," passed  Feb.  10, 1795,  and  the  testimony 
of  the  Commissioners  of  Hampshire  County, 
each  of  whom  testified  that  neither  be  oor  the 
County  had  any  notice  of  the  aU^;ed  defect 
prior  to  said  alleged  injury. 

The  verdict  was  for  plaintiff,  and  defend- 
ants alleged  exceptions. 

Mr.  E.  H.  Lftthrop,  for  plaintiff: 

There  was  evidence  of  due  care  on  the  part 
of  the  plaintiff  and  it  was  properly  left  to  the 
Jurr.  Bigetou)  v.  JnAoi.  <(f  Rutland,  4  Cush., 
347;  Woods  v.  Bo$ton.  121  Mass.,  837;  BiU 
V.  Seekonk,  119  Mass,,  85;  Fretush  v.  Taunton 
Branch  R.  R.  O.,  116  Mass.,  537;  Mayo  v.  Bos- 
ton &  M.  R.  R.  Co..  104  Mass.,  187;  Ifunt  v. 
Salem,  121  Mass.,  394. 

Previous  knowledge  of  a  defect  on  the  part 
of  the  plaintiff  is  material  only  to  the  point 
whether  he  had  used  due  diligence  in  avoiding 
the  danger.  It  is  a  question  for  the  jury. 
Reed  v.  Nmrthfield,  IS  Pick.,  04;  Froat  v.  Wtdt- 
ham,  12  Allen,  89;  Alger  v.  LomU.  8  Allen, 
408;  Barttm  v.  Spnngjield.  110  Mass.,il81. 

The  notice  was  sufficient.  Lyman  v.  Jlamp- 
xkire.  188  Mass.,  74. 

The  County  and  Town  are  joint  tort  feasors 
and  may  be  sued  jointly  or  separately.  Lote 
v.  Mumforil,  14  Johns.,  436;  Buddington  v. 
Shearer,  23  Pick.,  427;  3  Hilliard,  Torts,  242; 
1  Chit.  Plead,  pi.,  78^ 

Mr.  Wm.  O.  Bassett,  for  defendants: 

One  half  of  the  bridge  was  to  be  at  the  ex- 
pense of  the  County.  The  County  was  neither 
to  biiild  nor  repair  it.  The  justices  were  not 
made  the  agents  of  the  County  either  as  to 
building  OF  repairing.  The  whole  matter  was 
committed  to  them  by  the  LegislaturB  as  a  tri- 
bunal. Wheder  v.  Woreeater,  10  Allen,  591, 
004;  Brimmer  v.  Boston,  102  Mass.,  19,  33. 

in  Maiden  <6  M.  B.  R.  Go.  v.  Charlestousn,  8 
Allen,  245,  agents  of  the  several  parties  liable 
to  contribute  to  the  repairs  of  the  bridge  were 
appointed  by  statute  and  were  made  the  agents 
of  the  plaintiff,  which  had  been  compelled  to 
pay  for  the  neglect  of  its  agent. 

But  the  provisions  of  the  Statute  of  1796  as  to 
maintaining  and  repairing  were  repealed  by 
•roaeral  legislation  following  it  on  the  subjects 
of  ways  and  bridges.  R.  S.,  ch,  25,  i;  ch. 
146,  %  8;  Howe  v.  Starkteeather,  17  Mass.,  340; 
Brown  v.  l/neeU,  8  Met  ,  172,  174;  Trcu^  v. 
Ooodtein,  6  Allen,  409,  410;  Commmwalth  v. 
KeUilier,  12  Allen,  480;  J^.  L.  N.  B.  B.  Co.  v. 
B.  A  A.  R.  R.  Go.,  102  Mass.,  880,  889. 

The  remedy  is  afforded  by  statute,  "begins 
with  it,  is  regulated  and  limited  by  it,  and  ends 
with  it."  Sawyer  v.  N&rthjidd,  7  Cuah,  404; 
mu  V.  Boston,  133  Mass.,  851. 

There  was  no  evidence  which  excluded  I 
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fault  on  the  part  of  plaintiff.  There  is  no  pie- 
sumption  of  the  abwnce  of  contributory  neg- 
ligence in  the  absence  of  evidence.  The  case 
is  governed  by  Gntfts  v.  Boston,  100  Mass.,  519. 

Knowledge  of  a  defect,  while  not  ounc^iunvs 
evidence  of  negligence,  is  some  evidence  of  it, 
and  his  conduct  must  be  explained  to  entitle 
plaintiff  to  recover.  Mahoney  v.  Met.  R  B. 
Co.,  104  Mass.,  78,  7S;  Bcnion  t.  Ipsieieh,  12 
Cush.,  488,  402. 

Incaution  and.lmprudence  might  have  hdped 
him  into  the  hole.  They  were  not  ne^tived. 
Wilmn  V.  CharlesUnm,  8  Allen,  137;  HoUyv. 
Boston  O.  L.  Co.,  8  Gray,  123,  132. 

The  approach  of  a  team  would  not  excuse 
Mr.  Lyman  from  looking  for  the  hole,  and 
there  is  no  evidence  that  he  looked  for  it 
Wheelwr^  v.  B.  A  A.  R.  B.  Cb.,  136  Maaa., 
226.  280. 

There  was  no  evidence  of  want  of  care  on  the 
part  of  the  County.  It  was  to  exercise  reason- 
able care  and  diligence.  Stat.  1877,  ch.  334,  % 
2;  Pub.  Slat. ,  ch.  63,  g  18;  BayesY,  Gambridffe, 
186  Mass.,  402. 

The  evidence  did  not  show  that  the  neglect, 
if  any,  was  not  the  neglect  of  the  town.  Kot 
to  light  the  entire  bri(^  was  not  neghgence. 
Randall  v.  E.  R.  R.  Go.,  106  Mass.,  276. 

The  County  was  not  the  party  by  law  obliged 
to  repair  the  same,  but  at  most  ouly  half  of  the 
same.  Its  liability  is  by  statute  made  to  cor- 
respond to  its  obligations.  The  evidence  failed 
to  show  concurrent  negligence  of  Town  and 
County.  Wheeler  v.Woreeiter,  10  Allen,  591. 
601;  little  Sehuylkitt  Nat.  B.  R.  d  GtxU  Co.  v. 
Richard's  Admr.,  57  Pa.  St.,  142. 

Morton,  Gh.  t/*., deliveredtheopioionof  the 
court: 

The  general  laws  provide  that  highways, 
townways  and  bridges  shall  be  kept  in  repair 
at  the  expense  of  uie  town,  city  or  place  in 
which  thev  are  situated,  when  other  jnoviskHi 
is  not  made  therefor,  and  that  any  p^son  in- 
jured by  a  defect  therein  may  recover  of  the 
county,  town,  place  or  persons  by  law  obliged 
to  repair  the  same,  such  damage  as  he  has  sus- 
tained thereby  to  his  person  or  property.  Goi. 
Stat.,ch.44.§S  1-22; Pub.  Stat.,ch.  52, 1-18. 

The  statute  of  February  10, 1795,  which  bu 
not  been  repealed,  provides,  in  g  1,  that  die 
justices  of  the  courts  of  general  sessions  of  the 
peace,  shall  order  a  bridge  to  be  erected  over 
the  Westfleld  River  in  the  Town  of  Norwich, 
in  the  County  of  Hampshire,  "one  half  of 
which  to  be  at  the  expense  of  said  County  and 
the  other  half  to  be  borne  by  said  Town  ot 
Korwich." 

The  2d  section  provides  that  the  bridge 
"shall  hereafter  be  maintained,  repaired  and 
supported  in  manner  as  is  hereinafter  directed;" 
that  is,  one  half  at  the  expense  of  the  County 
and  the  otha*  half  at  the  expense  of  the  town. 
It  then  appears  that ' '  other  provision"  is  made 
for  the  repair  of  this  bridge  than  the  goienl 
obligation  impoaed  upon  the  town  in  which  it 
Is  situated.  The  statute  does  not  distinctly  say 
that  the  bridjra  shall  be  kept  in  repair  by  the 
County  and  Town,  but  it  was  in  substance,  the 
same  language  used  in  the  Ist  section  of  the 
General  btatutes  above  quoted.   That  section 

Erovides  that  ways  and  bridges  "  shall  be  kept 
1  repair  at  the  expeii8f'&f-^^j^  or 
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plaoe  in  which  the  same  are  dtiuted; "  and  this 
nae  always  been  held  to  impose  that  the  repairs 
are  to  be" made  by  such  city,  town  or  place. 

The  intention  of  the  Legislature  was  to  im- 
pose the  duty  of  keeping  lie  bridge  in  repair 
Jointlv  upon  the  County  and  Town,  and  both 
are  liable  for  damages  occasioned  hy  a  want  of 
repairs,  because  both  are  the  jwrti^  "  by  law 
obliged  to  repair  the  same."  The  fact  that  the 
officers  of  the  Town  of  Huntington,  in  which 
the  Imdge  is  situated  and  which  is  the  success- 
or of  the  Town  of  Norwich  mentioned  in  the 
Act,  have  always  made  the  necessary  repairs  of 
the  bridge,  receiving  one  half  of  Uie  expense 
theieof  from  the  County,  does  not  relieve  the 
Cnmty  frran  liability;  in  to  doing,  they  are 
created  as  the  agents  of  both  parties  obliged  by 
law  to  make  the  repairs. 

Hie  same  construction  was  given  to  a  statute 
rimUar  to  the  one  before  ns.  In  the  caaeof  Jfoi- 
dM  A3tdro$e  B.  R.  Co.  r.  OharkMown,  8  All«, 
845. 

It  follows  that  the  Superior  Court  rightly 
refused  to  mle,  as  requested  by  the  defenoant, 
that  the  County  is  not  by  the  statute  obliged 
In  law  to  repair  the  bridge  so  as  to  make  its  li- 
ability for  injury  sustained  by  its  defective  con- 
ditioQ. 

The  defendant  wished  the  Superior  Court  to 
rule  that  it  was  liable  only  for  one  half  of  the 
damages  sustained  by  the  plaintiff^  which  rul- 
ing was  rightly  refused.  The  nieeial  statute, 
as  we  have  seen,  imposes  upon  the  County  and 
Town  the  Joint  duty  and  obligation  to  keep  the 
bridge  in  repair.  The  Qeneral  Statutes  give  to 
a  person  injured  by  want  of  repair,  an  action 
of  tort  agamst  the  party  obliged  by  law  to  keep 
is  repair.  If  the  case  can  he  taken  out  of  the 
general  rule,  that  in  an  action  of  tort  non-join- 
der of  defendants  is  no  defense  either  in  abate- 
mest  or  in  bar,  so  that  the  defendant  could  in 
any  way  avail  itself  of  the  defense  that  the 
Town  is  not  joined  as  co-defendant,  it  should 
have  availed  itself  of  such  defense  by  way  of 
abatement  at  an  early  stage  of  the  case,  when 
the  Town  could  have  been  made  a  party  by 
amendment.  Not  having  done  so,  it  is  liable 
tor  the  whole  damages. 

The  defendant  contends  that  there  was  no 
evidence  of  want  of  diligence  bv  the  Coun^, 
or  that  the  plaintiff  was  using  due  care.  But 
the  hole  into  which  the  plaintifl  stepped  was  a 
laige  and  dangerous  one,  and  there  was  evi- 
dence that  it  had  existed  for  two  years  and  that 
the  officers  of  the  County  were  very  frequently 
on  the  bridge.  It  was  a  question  oi  fact  for  the 
juiy  to  determine  whether  the  County  might 
nave  bad  notice  of  it  by  reasonable  diligence, 
and  whether  the  injury  to  the  plaintiff  might 
have  been  prevented  by  reasonable  care  and 
dihgence  on  the  part  of  the  County. 

So,  the  question  whether  the  plaintiff  was 
wing  due  care,  was  for  the  jury  to  determine. 
Tlie  evldoice  tends  to  show  the  manner  in 
which  tiie  aoddent  happened.  One  of  the  wit- 
nesses testified  that  he  saw  the  plaintiff  walking 
on  the  bridge  carefully,  apparently  about  ten 
feet  from  the  hole,  and  when  he  next  saw  him, 
his  left  foot  and  leg  were  in  the  hole.  In  the 
absence  of  any  evidence  to  show  negligence  on 
Us  part,  the  jury  might  fairly  infer  that  he  was 
walkiag  with  the  care  ordinarily  used  under 
the  same   circomstanoeB    and  accidentally 


stepped  Into  the  hole.  The  fact  that  he  had 
previous  knowledge  of  the  defect  is  not  con- 
clusive evidence  of  his  negligence,  and  the 
question  of  his  due  care  was  rightly  submitted 
to  the  jury. 

The  si^ciency  of  the  notice  given  to  the 
County  after  t^  accident  happened,  was  de- 
cided when  this  case  was  before  us  last  year. 
Lyman  v.  (hunty  €f  Hampihire,  IBS  1/Lu».,  74. 

Exeepti<mt  overruled. 


Aeenath  S.  BROWN 
e. 

E.  O.  MUBDOCE. 

1.  When  an  Inlbetions  dis«Me  exists  In 
a  town,  the  bomrd  of  health  has  au- 
thority under  the  statute  to  ase  all  pos- 
sible care  to  prevent  the  spreaa  of 
the  infection  and  to  fflTe  tne  public 
notice,  by  displaying  mtgs  and  uy  all 
other  meana*  which  in  their  jud^eut 
shall  be  moat  effectual  for  theoouuuoo 
safety;  yet,  this  care  Is  to  be  exercised 
in  the  modes  prescribed  by  law,  and 
with  that  remrd  to  the  rig'hta  of 
others,  in  theur  persons  and  property, 
shown  by  other  sections  of  the  statute 
to  be  required. 

2.  The  rule  of  dunagres  in  such  cases,  as 
to  the  personal  property  taken  from 
the  infected  premises  and  destroyed, 
should  be  what  the  property  w«s 
worth  at  the  time,  and  reqoiraig  the 
jorv  to  consider  how  much  its  TJblne 
bad  been  affected  by  its  exposure. 

{Hampden  Decided  November  7, 188S.) 

ON  exceptions.  OvemiUd. 
This  waii  an  action  of  tort.  The  declara- 
tion contained  two  counts.  The  first  count  al- 
leged that  the  defendant  forcibly  entered  a  cer- 
tain boarding-house  of  the  plaintiff's,  situate 
in  the  Town  of  Palmer,  in  said  county,  and 
took  and  held  and  kept  possession  of  the  same, 
and  took  and  carried  away  and  broke  and  de- 
stroyed a  quantity  of  household  furniture,  wear- 
ing apparel,  family  supplies  and  other  personal 
ef^cts,  the  property  of  the  plaintiff,  a  schedule 
of  which  was  annexed  to  plaintiff's  declara- 
tion, and  marked  "A."  The  second  count  al- 
leged that  the  defendant  converted  to  his  own 
use  the  property  mentioned  in  said  schedule. 
The  defendant's  answer  was,  first,  general  de- 
nial and,  second,  that  a  conta^ous  disease, 
dangerous  to  public  health.known  as  smallpox, 
existed  in  said  boarding-house ;  that  a  portion 
of  said  property  was  iiuected  with  said  disease; 
that  the  defendant  was  a  member  of  the  board 
of  selectmen  and  boiurd  of  health.in  said  Palm- 
and  that  whatever  was  done  by  him  was 
done  for  the  purpose  of  preventing  the  spread 
of  said  disease  and  for  the  safe^  of  the  in- 
habitants residing  in  the  vicinity  of  said  board- 
ing-bouse. 

The  jury  returned  a  verdict  for  plaintiff  and 
defendant  took  exceptions  which  were  allowed . 

MeMTB.  Geo.  M.  Steama  and  B.  S.  Taft, 
for  plaintiff : 

It  is  the  duty  of  the  court  to  instmotaniafi'fs 
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upon  the  various  propositions.  He  is  not  re- 
quired to  Btate  pnnciplefl  of  law,  even  if  cor- 
rect, etc.  Howa  t.  Qruih,  181  Maae.,  307- 
211. 

"  Other  instructions"  ^ven  are  presumed  to 
have  been  complete  and  correct  when  the  bill 
of  exceptions  omits  to  state  what  thev  were. 
Woodt  V.  Wood$,  137  Mass.,  141;  Howet  v. 
0TU»h,  mtpra,  316. 

The  statute  gives  no  authority  to  take  posses- 
sion of  the  property  of  anyone,  to  the  exclusion 
of  him  who  is  entitled  to  the  lawful  possession. 
Spring  v.  Hyde  Park,  187  Mass.,  554. 

The  court  was  ' '  not  required  to  state  princi- 
ples of  law,  even  if  correct."   Hoteea  v.  Gruth, 

The  language  "what  it  wasworih"  employed 
by  the  court,  is  the  same  used  by  the  lower 
court  and  sustained  by  this  court  in  Selkirk  v. 
Cobb,  13  Gray,  313-314. 

The  right  of  the  board  of  health  to  regulate 
"rests  upon  the  police  power  of  the  State." 
Spnng  v,  Hyde  Park,  mpra. 

The  reasonableness  of  the  regulation  will  be 
passed  upon  by  the  court  when  "the  facts 
m)on  which  it  would  depend "  are  reported. 
Commonwealth  v.  Patch,  97  Mass.,  331. 

If  the  defendant  did  "  prevent  entrance  to 
or  exit  from  such  boarding-house,"  it  was 
plainly  not  only  an  "invasion  of  plaintiff's 
rights,"  but  gross  inhumanity  and  an  outrage. 

Thte  sentence  of  the  instructions  is  to  be  taken 
in  connection  with  what  follows,  and  If  as  a 
whole  the  instructions  do  not  mislead,  no  ex- 
ception will  be  sustained,  even  though  a  single 
passage  may  be  erroneous.  Jaeleman  v.  .Bow- 
ker,  4  Met.,  385. 

Mr.  C.  L.  Gardner,  for  defendant : 

Within  the  scope  of  their  statutory  powers, 
the  judgment  of  the  board  of  health,  as  to  the 
extent  to  which  they  were  required  1^  the  dr- 
cumstances  to  exerase  them,  was  oonclndve. 
Bajf  State  Brick  Go.  v.  Foster,  115  Mass.,  481 ; 
Morrison  v.  Howe,  130  Mass.,  565. 

The  instructions  asked  for  in  the  third  prayer 
embraced  an  essential  proposition  of  law,  and 
should  have  been  given.  8  Bl.  Com.,  167  ;  3 
GreenL  Ev..  g  6^. 

The  insbniction  asked  for  in  tiie  sixth  prayer 
should  have  been  given.  It  was  hi  accordance 
with  the  principle  of  law  that  a  public  ofBcer 
is  not  responsible  for  the  tortious  acts  of  his 
agent.   Story,  Ag.,  810-^23. 

The  true  rule  of  damages  was  stated  in  the 
defendant's  twelfth  prayer,  and  the  jury  should 
have  been  so  instructed.  Ckirdner  v.  Fi^,  1 
Gray.  Ifil;  Stiekney  v.  AUen,  10  Gray,  853. 

In  S^rkv.  O0&,  18  Gray,  818,  the  property 
converted  had  no  value  other  than  what  it  was 
worth  for  the  purpose  of  sole,  and  in  Stiekitey 
V,  AUen,  itbi  tupra,  the  property  had  no  market 
value  and  was,  therefore,  subject  to  the  special 
rule  which  the  court  applied. 

The  case  resulted  in  a  mistrial,  and  any  valid 
objections  to  ndings,  not  distinctly  raised  at 
the  trial,  should  now  be  duly  considered  and 
passed  upon  by  this  court.  Bond  v.  Bmd,  7 
Allen,  1. 

None  of  the  points  raised  in  this  case  are  cov- 
ered by  Spring  v.  Hyde  Park,  137  Mass.,  5M ; 
the  question  in  that  case  being  as  to  the  right 
of  a  board  of  health  to  impress  a  person's  house 
and  furniture  for  hosf^tal  purposes  without 
74 
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Devens,  J.,  delivered  the  opinion  of  the 
court: 

Before  considering  the  instructions  requested 
by  the  defendant,  it  is  proper  to  call  attention 
to  the  different  and  distinct  duties  and  powera 
of  the  boGurd  of  health,  when  a  person  ill  with 
an  infectious  disease  is  found  in  a  house,  so  side 
that  he  cannot  be  removed,  and  when  he  is  not 
so  sick  but  that  he  may  be  removed  with  safety. 
In  the  latter  case  the  board  of  health  may  make 
provision  in  the  manner  it  judges  best  for  the 
safety  of  the  inhabitants,  by  removing  the  per- 
son '  'to  a  separate  house,  or  otherwise,"  and  1^ 
providing  nurses  and  other  assiBtaoce  or  neces- 
saries. Pub.  Stat.,  ch.80,sec8. 40,41,76.  Section 
40  contemplates  that,  if  the  parson  under  such 
circumstances  is  taken  care  of  where  he  is,  it 
will  be  by  virtue  of  some  contract  that  he  shall 
be  thus  provided  for.  Spring  v.  Hyde  Park, 
187  Mass. ,  654, 557.  If  it  is  necessary  to  remove 
him,  ample  provision  is  made  therefor.  Should 
he  object  to  the  removal,  a  warrant  authorizing 
the  removfd  may  be  issued  by  two  justices  ot 
the  peace.   Pub.  Stat.,  ch.  80,  §  48. 

A  suitable  ^lace  to  which  be  can  be  removed 
may  be  provided  by  the  authority  of  the  sec- 
tions of  the  same  chapter,  which  authorize  con- 
tracts to  be  made  for  liospitals and  houses,  etc., 
to  be  impressed  upon  proper  proceedings  had. 
Pub.  Stat.,  ch  80,  43-48,  70-75.  If  a  person 
cannot  be  removea  without  danger  to  health, 
the  house  or  place  where  he  remains  shall  be 
considered  a  hospital,  and  all  persons  residing 
in  or  in  any  way  concerned  within  the  same 
shall  be  subject  to  the  regulations  of  the  board 
of  health  as  before  provided,  §  75.  By  refer- 
ence to  the  preceding  section  it  is  seen  that, 
where  a  hospital  is  established,  the  phyndans, 
nurses,  attendants,  the  persons  sick  therein,  and 
all  peiscnui  approaching  or  coming  wittun  the 
limits  thereof,  and  all  furniture  or  other  articles 
used  orbrouffht  there,are  subiected  to  such  r^- 
ulations  as  the  board  of  health  may  prescribe. 
These  sections  do  not  authorize  the  taking  pos- 
sesnon  by  the  board  of  healdi.  acting  with  oat 
a  warrant,  of  premises  to  the  exchidon  of  the 
owner  thereof,  or  the  person  entitied  to  lawful 
possession,  even  where  one  is  too  sick  to  be  re- 
moved; but  authorize  suc^  premises,  and  the 
use  tiiereof,  to  be  subjected  to  regulations  of 
a  very  stringent  character.  The  g  41  con- 
templates, that  when  a  person  cannot  be  re- 
moved, a  contract  maybe  made  for  his  comfort 
where  he  is,  and  in  such  case  persons  in  the 
neighborhood  may  be  removed,  and  other  pre- 
cautions taken.  Assnminff  in  behalf  of  the  de- 
fendant, who  acted  for  the  board  of  health, 
that  all  he  did  was  done  honestiy  for  the  pur^ 
pose  of  preventing  the  spread  of  the  smallpox, 
and  for  the  safety  of  the  inhabitants,  it  was  nec- 
essary that  he  should  act  within  the  authority 
given  him  by  the  statute,  and  the  general  in- 
structions set  forth  in  this  authority  clearly  and 
distinctly.  We  proceed  to  consider  such  of  the 
numerous  requests  for  instructions  made  by  tbo 
defendant,  that  seem  to  call  for  remarks  in  this 
connection.  Although  the  disease  was  of  a  dan- 
gerous type,  the  case  presents  no  evidence  that 
tiie  plaintiff  and  those  of  her  guests  who  were 
also  infected  could  notifaave  been  removed 
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witinot  danger  to  health,  or  that  the  defendant 
acted  upon  the  theory  that  they  could  not.  Nor 
does  it  appear  that  thie  defendant,  in  that  which 
he  did,  acted  in  any  way  by  virtue  of  any  con- 
tract with  the  plamti^  or  by  authority  from 
her,  but  always  in  invitum.  The  defendant 
coolenda  that  ne  was  entitled  to  the  instruction 
that  be  was  authorized  to  station  Buch  persons 
as  he  might  deem  necessary  on  or  near  the 
premises,  to  guard  against  ingress  or  egress,  for 
the  purpose  of  ^venting  the  spread  of  the  dis- 
ease. We  are  not  prepared  to  say  that  if  the  in- 
fected pernonscould  not  have  been  removed,  the 
board  of  health,  either  under  the  author!^  of 
$41,  which  permits  the  board  "To  take  such 
meamres  as  it  judges  necessary  for  the  safety 
<tf  the  inhabitants,"  or  that  by  g  70  which,  un- 
der such  circumstances,  permits  the  boaid  to 
consder  the  place  as  a  hospital  and  subject  it 
to^gulations  as  such. might  not  have  forbidden 
mgress  and  egress,  except  under  such  restraint 
as  the  board  might  impose;  but  the  mere  fact 
ibat  smallpox  existed  on  the  plaintiff's  premises 
did  not  authorize  the  defendant  thus  to  control 
them  in  the  absence  of  any  contract  with  or 
aotiiority  from  the  owner.  While,  when  such 
a  disease  exists  in  a  town,  the  board  of  health 
is  to  use  all  possible  care  in  pireventlng  the 
spread  of  the  infection,  and  to  give  the  public 
notice,  by  displaying  red  flags  and  by  all  other 
means  which  in  theu*  judgment  shall  be  most 
effectual  fortbe  common  safety,  this  care  is  to 
be  exercised  in  the  modes  prescribed  by  law, 
and  with  that  regard  to  the  richta  of  others  in 
their  persona  and  property  which  is  shown  by 
other  sections  of  the  statute  to  be  required.  By 
the  general  authority  to  take  such  measures  as 
are  deemed  necessary  for  the  safety  of  the  in- 
habitants, it  is  not  intended  to  confer  unlimited 
authority  on  the  board  to  control  persons  and 
pnqiei^  at  its  discretitm.  Aa  the  case  at  bar 
does  not  retire  us  to  consider  what  would  have 
been  the  ri^ht  of  the  board  fit  health  in  case 
the  persons  infected  could  uot  have  been  re- 
moved, so  it  does  not  what  would  be  its  right 
in  case  there  could  he  a  removal,  and  ingress 
and  eeress  were  forbidden.  It  is  to  be  observed 
that  while  40,  41,  76,  76,  77,  do  not  ordina- 
rily^ apply,  so  far  as  removal  of  patients  from 
tbor  homes  is  concerned,  to  cases  of  smallpox, 
the  present  case  is  within  the  exception  to  the 
role,  as  those  infected  were  persons  retiiding  In 
a^boarding-house,  82.  Similar  considerations 
a^ly  to  the  second  request  of  the  defendant. 
Ilie  defendant  did  not  act  under  those  provis- 
ions of  the  statute  which  authorize  the  removal 
irf  nuisance  csuaes  of  sicknesB.  g  2.  This  rifht 
totake  poasesBion  of  the  bouse  or  any  portion 
of  it.  to  fumigate,  etc.,  depended  upon  the  in- 
qaiiy  whether  the  infected  persona  could  be  re- 
moved therefrom.  If  they  could  not,  the  au- 
thority given  under  41  and  76  might  entitle 
the  defendant  to  take  the  necessary  steps  to  fu- 
migate such  part  thereof,  as  these  persons  in- 
fected occupied,  or  such  as  were  liable  by  their 
occo^tion  to  infection;  but  no  such  case  as 
this  is  shown  to  have  existed.  Certainly  the 
whole  request  could  not  have  beA  granted, 
as  this  would  have  justified  the  taking  posses- 
sion of  all  Infected  articles,  if  in  the  ju(%ment 
of  the  defendant  this  was  neceasair  to  prevent 
the  spread  of  the  disease.  When  there  are  in- 
fected artides  tliat  ahmild  be  cleansed  or  de- 
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stroyed,  provi^on  is  made  for  the  Issuing  of  a 
warrant  by  two  justices,  to  be  executed  by  the 
sheriff  under  the  direction  of  the  board  of 
health,  by  virtue  of  which  such  articles  may 
be  seized  and  destroyed  under  the  usual  safe- 
guards which  attend  the  execution  of  legal  proc- 
ess.     40,  48. 

The  remaining  requests  do  not  appear  to  call 
for  extended  comment.  The  third  is  somewhat 
involved  in  expression,  but  it  was  given  suffi- 
ciently in  holding  the  defendant  only  liable  in 
case  be  controlled  the  bouse,  to  the  exclusion 
of  the  plaintiff.  The  fourth,  tifth,  sixth  and 
ninth  requests  were  covered  by  the  instructions, 
that  the  defendant  was  responsible  for  the  acts 
by  himself  or  his  agent.  The  seventh  and 
eighth  required  the  Judge  to  select  particular 
pieces  of  evidence,  and  to  ruleas  tothee£fectto 
be  given  tu  them  when  there  was  more  evidence 
on  the  same  point.  This  the  defendant  could 
not  properly  ask.  The  tenth  and  eleventh  re- 
quests were  given  in  substance.  The  rule  for 
damages  as  to  the  personal  property,  that  it 
should  be  what  the  property  was  worth  at  the 
time,  and  requiriDg  the  jurjr  to  consider  how 
much  their  value  had  been  affected  by  their  ex- 
^ure.  was  correct.   Selkirk  t.  CMft,  18  Gray, 

^ecepUem  orerruUd. 


Samuel  H.  EMEHY,  Jr., 
David  H.  BIDWELL  et  al. 

1.  Facta  stated  upon  Infonnatlon  and 

belief  in  the  answers  of  a  trastee  in  pro* 
ceedinga  by  tmstee  process  are  to  be 
conclusiTefy  taken  as  true ;  even 
though  an  adverse  claimant  has  ap- 
pear^ in  the  case  to  maintain  his  right, 
d.  where  the  plaintiff  seeks  to  contnSiot 
the  answers  of  the  tmstee,  a  bill  in  aid 
of  trustee  proeess  and  for  the  remoTal 
of  an  obstmetion  or  impediment  placed 
by  the  trustee  in  the  creditor's  way, 
cannot  be  maintained. 

(Suffolk  Decided  October  23, 1886.) 

BILL  IN  EQUITY.  IH$miued. 
This  is  a  suit  brought  for  a  discovery 
of  the  assets  of  defendant  Bidwell,  in  the 
hands  of  defendant  Harris,  administrator  of 
the  estate  of  Bidwell's  father.  Plaintiff  had 
previously  begun  an  action  at  law  in  the  Su- 
perior Court  on  certain  promissory  notes, 
against  Bidwell,  which  action  ts  still  pending. 
In  that  action,  plaintiff  summoned  Harris  as 
trustee  of  Bidwell.  Harris  appeared  and  an- 
swered that  Bidwell  was  indebted  to  the  estate 
in  excess  of  his  share  therein,  and  that,  there- 
fore, he,  Harris,  had  nothing  in  his  hands  as 
trustee.  Thereupon  plaintiff  applied  to  the  Su- 
perior Court  to  frame  issues  to  try  the  validltv 
of  the  alleged  indebtedness  to  the  estate,  whicm 
was  refused;  and  thereupon  he  filed  this  bill 
which  is  now  demurred  to  for  want  of  equity. 

Further  allegations  of  the  bill  are  stated  in  the 
opinion. 

Metmrt.  Eme^  &  MeCluret  for  plaintiff. 
MettTt.  W.  F.  ft  W.  8.  Sloenm.  for  de- 
fendants: I 
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The  statute  provides  for  the  exammation  of 
the  trustee  under  oath,  and  tbe  effect  to  be 
given  to  his  answers,  viz.:  that  they  shall  be 
conclusive  of  the  facts  stated  in  them.  Pub. 
Stat.,  ch.  188,  g  12;  Bottickk  v.  5<jm,  99Mass., 
469;  Cardany  v.  N.  E.  Furniture  Co.,  107 
Mass.,  116,  117;  Goueh  v.  Tinman,  lOCush.. 
iOi,lW, Nutter  y.  Framingham,  etc.,  B,  B,  Co.. 
181  Mass.,  381. 

Tbe  discovery  cannot  go  further  than  the 
statute  remedy  against  tbe  trustee. 

The  discovery,  if  made.could  not  be  evidence 
against  the  answer  of  the  trustee  in  the  action 
at  law.  ^rendv.  O^'orne,  llSMass..  261,269, 
and  cases  cited;  TToUatr  v.  Brookt,  136  Mass., 
241,  248,  and  cases  cited. 

It  is  a  well  settled  principle  that  a  bill  in 
equity  cannot  be  maintained  for  a  discovery 
unless  it  can  be  used  for  some  beneficial  pur- 
pose.   Chapinv.  Coleman,  11  Pick.,  837. 

The  presumption  is  that  the  court  ruled  cor- 
rectly in  this  matter,  that  the  answers  of  tbe 
trustee  covered  the  whole  nmind.  and  tbe  pro- 
posed issues  of  fact  were  racts  that  were  cov- 
ered by  tbe  answers  of  tbe  trustee,  as  in  €Hea- 
von  V.  Qage,  2  Allen,  410;  WiUard  v.  Sturtemnt, 
7  Pick.,  194. 

Nor  can  this  bill  be  sustained  as  a  bill  of  dis- 
covery in  aid  of  tbe  plaintiff  in  tbe  settlement 
of  tbe  account  of  tbe  defendant  Harris  as  ad- 
ministrator in  the  Probate  Court,  or  of  tbe  ad- 
justment and  set-off  of  tbe  indebtedness  of  Da- 
vid H.  to  the  intestate  against  his  distributive 
share  in  the  estate  under  Pub.  Stat.,  ch.  186,  § 
22. 

There  is  an  adequate  remedy  at  law  as  against 
the  administrator.  He  is  bound  to  answer  un- 
der oath  before  the  Probate  Coiut  any  matter 
relating  to  his  accounts.  Pub.  Stat.,ch.l44,  §2. 
As  against  all  parties,  he  may  he  interro- 
gated and  required  to  answer  under  oath  in  all 
proceedings  in  tbe  Probate  Court.  Pub.  Stat. , 
ch.  lo6,gd3;  Stat.  1879.  cb.  186,  g  2;  WiUoav. 
Webber,  2  Gray,  561;  Akrend  v.  Odiome.(»U' 
pra). 

Tbe  plaintiff  cannot  maintain  the  bill  under 
the  general  jurisdiction  of  a  court  of  equity  in 
regard  to  a  creditor's  bills,  inasmuch  as  be  bas 
not  recovered  judement  in  an  action  at  law 
against  David  H.Bidwell.  Career  v.  Peck, 
131  Mass.,  291,  293,  and  cases  cited.  Nor  is 
the  bill  sustainable  imder  the  special  jurisdic- 
tion conferred  by  Pub.  Stat.,  ch.  151,  %  2.cl.  11, 
because,  1,  tbe  distributive  share  of  tbe  debt- 
or, David  H.,  can  be  attached  and  taken  on 
execution;  Pub.  Stat.,  ch.  168,  ^21,  22;  and  2, 
because  the  properly  plaintiff  asks  the  court 
todirect  the  defendant  Harris,  as  administrator, 
to  reach  and  apply,  is  not  within  this  State. 
Carter  v.  Ptek  {mpra). 

Harris,  as  administrator,  bos  no  authority  to 
act  in  the  State  of  Colorado,  to  foreclose  the 
mortg^  or  collect  tbe  cbosesia  action.  Isoon- 
any.  Broimey,  8WaU.,  8W(76  U.  S..  XIX., 
Law.  ed.,  757);  Norton  v.  Palmer,  7  Cush.,  528; 
3  Kent,  Com.,  12tb  ed..  429,  note  1. 

Tbis  court  will  not  require  an  administrator 
to  act  as  to  a^ts  of  bis  intestate  in  another 
State.  Knnitas  Conatruetim  Co.  v.  Topeka  R. 
B.  Co.,  185  Mass.,  84. 

Nor  can  Harris  be  required  to  apply  tbe  real 
estate  to  payment  of  tbe  distributive  share  of 
one  of  the  neirs  at  law,  or  as  a  set-off  against 
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it;  be  has  no  power  over  the  real  estate  unktB 
it  be  to  sell  it  under  license  of  tbe  court  for 
payment  of  debts,  for  want  of  sufficient  per- 
sonal property.  DrinkwtUer  v.  DnnJcifokr,  4 
Mass.,  354;  LobdeUv.  Hayet,  12  Gray,  236,  238. 

Tbe  Probate  Court  has  the  junsdicticn  in 
the  first  instance,  over  these  matters,  and  this 
court  has  jurtsdictitMi  upon  an  appeal  f  run  tbe 
Probate  Court,  and  not  otherwise.  Pub,  StaL, 
ch.  136,  §  22;  Stat.  1879,  ch.  235,  SS  1, 2;  Alien 
V.  Edwards,  136  Mass.,  188, 140,  ife;  Fo^  v. 
Foster,  134  Mass.,  120.  | 

The  bill  fails  to  show  that  tbe  plaintiff  has 
not  a  plain  and  adequate  remedy  at  Uw  for  all 
of  tbe  alleged  frauds  which  the  plaintiff  clums 
to  have  been  committed.  Tbis  court  bas  do 
concurrent  jurisdiction  in  a  case  of  fraud  where 
there  is  a  plain  and  adequate  remedy  at  law. 
8uUr  V.  Mathetca,  IIS  Mass.,  258. 

A  bill  is  demurrable,  if  it  fails  to  show  that 
tbe  plaintiff  is  without  remedy  at  law.  Jonet 
V.  Aewhall,  115  Mass.,  244,  252-8. 

Henry  A.  was  tbenalWe.  His  estate  vas  his 
own.  He  could  do  as  he  pleased  with  it  so  far 
as  hisson,  David  H.,  was  concerned.  The  cred- 
itors of  David  H.  bad  no  claim  upon  or  inter- 
est in  tbe  estate  of  Henry  A.  He  could  com- 
mit no  fraud  u^n  tbe  creditors  of  David  H. 
in  any  disposition  he  pleased  to  make  of  bis 
own  estate.  Broadway  Nat.  Bk.  v.  Adam,  \ 
188  Mass.,  170.  174;  Hall  v.  Williavu.  120 
Mass.,  345;  Wcrv.  Foster,  133  Mass.,  IW: 
Dttrant  v.  Maaa.  Hospital  L.  Ins.  Co.,  2  Low- 
ell, 575;  Nieholav.  Eaton.91  U.  S..  716(XXIIL. 
Law.  ed.,  264).  ^ 

CAUem,  J'.  ,delivered  the  opinion  of  the  court: 
Tbe  remedy  wbicb  the  statutes  furnish  to  a 
creditor,  by  way  of  trustee  process,  is  subject 
to  the  express  statutory  limitation,  that  "The 
answers  and  statements  sworn  to  by  a  trustee, 
shall  be  considered  as  true,  in  deciding  how  far 
he  is  chargeable;  but  either  party  may  allege 
and  prove  any  facts  not  stated  nor  denied  by 
tbe  trustee,  that  may  be  material  in  deciding 
that  question."  Pub.  Stat.,  ch.  183,  g  17.  In 
(Minstruing  the  similar  provision  in  earlier  stat- 
utes, it_has  been  held  in  several  cases,  that  fads 
stated  upon  information  and  belief  in  tbe  an- 
swers of  a  trustee  are  to  be  conclusively  taken 
as  true;  and  tbis  is  so,  even  though  an  advene 
claimant  bas  appeared  in  tbe  case  to  maintain 
his  right.  First  Nat.  Bk.  of  Clintony.  Bright, 
126  Mass.,  536,  and  cases  tberecited.  Nor  can 
a  plaintiff  be  allowed  to  put  interrogatories  to 
tbe  person  summoned  as  trustee,  with  a  view 
mereiT  to  cnntmdictor  Impeach  his  testimoDy. 
Nutter  V.  Framingham,ete.,B.B. Cb.,  181  Miss., 
231. 

In  the  present  case,  the  plaintiff  in  his 
bill  sets  forth,  that  tbe  trustee,  in  bis  answeis, 
alleged  that  the  defendant  was  indebted  to  his 
father's  estate  at  the  time  of  bis  father's  de- 
cease, upon  four  notes,  in  the  sum  of  $6,410.71, 
with  interest  thereon;  and  that  said  sum,  with 
interest  being  set  off  a^fainst  tbe  siutre  or  claim 
of  the  defendant  as  beir  or  distributee  of  tbees- 
tate  of  his  %aid  father,  will  exceed  bis  distrib- 
utive share  in  the  estate.  The  plaintiff  there- 
upon proceeds  to  set  forth,  la  substance,  that 
this  statement  of  the  trustee  was  not  true  and 
that  the  defendant  did  not  owe  to  bis  father's 
estate  tbe  amotmts  represented  by  said  notes. 
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bai  that  the  notes,  or  someof  tbem,  were  made 
witlMHit  consideration,  and  are  fraudulent  and 
rnd.  The  plaintiff  thus  seeks  to  contradict 
the  angwera  of  the  trustee,  which  cannot  be 
done,  as  a  biU  in  aid  of  the  trustee  process,  and 
fcK-  the  removal  of  an  obstruction  or  impedi- 
mmt  placed  by  the  trustee  in  the  creditor's  way, 
it  cannot  be  maintained.  If  the  plaintiff  can 
show  that  the  trustee  has  answered  falsely,  he 
IiH  another  nmedy.  by  an  action  against  the 
Inistee  under  g  30. 

Kor  can  the  bill  be  maintained  under  Pub. 
Stat,  ch.  151  ^  2,  cl.  11,  to  reach  and  apply 
property  which  cannot  be  come  at  to  be  at- 
tached. The  property  in  question  is  such  as  in 
its  nature  can  be  come  at  to  be  attached,  and 
the  trustee  process  is  the  proper  reniedr  for 
that  purpose.  Pub.  Stat.,ch.  183,§33;  Wfueler 
T.  Boysm,  20Pick,,568;  JSostoH  Bk.  v.  Minot,  3 
Met.  507;  Vantiw  v.  Morte,  104  Mass.,  276. 

llie  plaintiff's  difficulty  is,  that  in  pursuing 
this  appropriate  remedy,  be  encounters  the 
oath  of  the  trustee  upon  the  vital  point;  but 
this  does  not  bring  bia  case  within  Pub.  Stat, 
di.  151,  §  2,  d.  11,  which  stands  and  must  be 
coDstroed  with  Pub.  Stat.,  ch.  188,  17. 23.  al- 
nady  referred  to  and  which  was  not  designed 
to  enable  a  creditor  to  evade  their  effect  by  re- 
•wtiiiff  to  anoUier  form  of  remedy,  under  which 
he  cooJd  ccn^adict  the  oath  of  the  administra- 
tor. 

Nor  can  the  bill  be  maintained  as  a  Mil  for 
discovery.  It  is  brought  for  relief  as  well  as 
Ua  discovery,  and,  not  being  maintained  for 
idief,  cannot  be  maintained  for  discovery; 
moreover,  in  such  case  the  Statuteof  1888,  cn. 
2S8,  g  10,  is  explicit,  that  there  shall  be  no  dis- 
covery, under  oath,  and  besides,  if  a  discovery 
woe  obtained,  of  facts  inconsistent  with  the 
trustee's  answers,  it  would  not  be  available  to 
cbaige  him  in  the  action. 

The  remedy  of  the  plaintiff  is  limited  \sy  the 
atetntoiy  provisions  respecting  the  trustee  proc- 
ess. Independently  of  his  attachment,  his 
only  right  to  inqmre  in  a  court  of  equity,  for 
his  own  sole  benefit,  into  the  transactions  be- 
tween the  defendant  and  his  father,  is  thatcon- 
feired  by  Pub.  Stat.,  cU.  151,  §  3,  cl.  11;  andhis 
case  does  not  come  within  that  statute.  As  an 
attadiing  creditor,  he  is  bound  by  the  trustee's 
amvers. 

BiUdiamimd. 


the  words  "iflsne  or  chlldrMi"  cannot 
be  read  afi  meaning  "child  or  children^ 
but,  that  all  isne  of  the  said  daoghters 
take  per  stirpes. 


(Suffoik- 


-Dedded  October  U,  1806.) 


Thomas  B.  HALL  «t  al. 
William  P.  HALL  et  dt. 

Where  a  testator  devised  his  estate  **  to 
the  issne  or  children  **  of  his  said  two 
danghters  who  may  then  be  living  "  to 
be  equally  divided  among  all  such  is- 
BDe  or  children,  share  and  share  alike 


gILL  IN  EQUITY,  for  construction  of  a 

The  case  is  stated  by  the  court 

MfMrt.  8.  N.  Aldrieh,  L.  W.  Howvs  and 
Chas.  H.  Hemenway*  for  defendants,  Jon- 
athan Dwigbt  and  Anna  B.  Baker: 

The  natmral  and  popular  meaning  of  "issue" 
is  children,  and  the  word  is  more  frequently 
used  In  this  sense  than  in  any  other.  The 
popular  meaning  of  the  word  should  be  adopted 
in  looking  for  the  testator's  intention  rather 
than  the  arbitrary  and  technical  definitions  of 
the  early  English  cases.  2  Redfleld,AVill8,  48,*^ 
and  note  (8d  ed). 

In  4  Kent's  Com.,  p.  278,  n.,  it  is  said,  the 
term  "issue"  may  be  used  either  as  a  word  of 
purchase  or  limitation,  but  it  is  generally  used 
by  the  testator  aa  synonymous  widi  child  or 
children. 

Although  "issue"  in  its  strict  legal  ^gnlfl- 
cance  (especially  as  laid  down  in  the  earlier 
English  cases)  has  had  attached  to  it  the  mean- 
ing— all  lineal  descendants;  yet,  when  this 
word  is  used  in  a  will,  it  has  always  been  con- 
strued In  a  more  restricted  sense,  as  meaning 
"children,"  if  nec^psary  to  give  effect  to  the 
testator's  intention  as  shown  by  the  will.  Eing 
T.  SoMffe,  m  Mass.,  808;  Sibkg  t.  Perrff,  7 
Ves.,  622. 

By  all  the  later  cases  in  this  country,  and  by 
our  law  writers,  "issue"  seems  to  be  regarded 
as  synonymous  with  "child  or  children,"  un- 
less coDtrolled  by  the  context;  and  in  England 
the  former  technical  construction  of  the  word 
is  abandoned  wherever  possible  by  engrafting 
innumerable  exceptions  on  the  old  rule.  2 
Bedfield.  pp.  88*  to  44.*  and  mte»,  85*  n.  (8d 
ed.);  4  Kent's  Com.,  278. 

It  is  impossible  in  this  case  to  construe  "child 
or  children,"  as  issue,  since,  when  in  a  substi- 
tutional gift  to  "issue"  the  issue  are  directed  to 
take  their  parent's  share  "issue"  is  always  con- 
strued as  children.  v.  Perrv  {mpm); 
Kinff  V.  Savoffe  (mipr^;  Pntm  v.  <Mome,  11 
Sun.,  132;  SmWi  v.  fforafall,  25  Beav.,  628; 
BradthmB  v.  MeUing,  19  Beav.,  417;  Maynard 
V.  Wnfi'A*,26Beav.,285;  ^evenMnv.  Abingdon, 
81  Beav.,  305. 

If  the  testator  knew  that  "issue"  meant  more 
than '  'children",  he  could  hardly  fail  to  see  this 
contingency,  and  it  seems  highly  improbable 
that  he  intended  such  a  provision,  iiiehinanv. 
Btehman,  1  Watts  (Pa.),  466. 

From  the  connection  of  the  words,  "issue" 
is  here  equivalent  to  '  'such  issue"  or '  'children." 
Mereeron't  TrmU  v.  Mereeron,  86  L.T.  (N.  S.), 


NoTK.— Distribution  of  estate,  amongr  belre, 
chlidren  of  brothers  and  sisters,  see,  MoKelvey  v. 
HcKelver,  (Ohio),  1  West  Rep.,  68. 

Dlstrtbutkm  amoiv  ofaUdren  and  the  Issue  of  a 
deeewed  eUM,  see,  Olbbens  r.  GfbbenB.  (Sbss), 
Qfite,(». 

ProTlsfoiis  in  case  of  death  without  children; 
efaOd.  ctaildren  and  Issue  disMngulshed;  see.  Barney 
r.  AcnoU,  (B.  U.  ante,  188,  and  note. 


A  general  residuary  devise  or  bequest  carries 
lapsed  or  void  devisee,  but  does  not  Include  any 
girt  whlob  falls  of  the  residue  only,  see  Church 
V.  Church  (B.  I,),  ante,  180. 

Distribution  per  stirpes  and  per  ecQrfta,  see,  Nichols 
V.  Sbepord.  (N.  H.).  ante,  182. 

In  class  gifts  children  share  equally,  see,  Webster 
V.  Welton  (Conn.),  ante.  191,  and  twrte. 
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701;  EaetiDood  v.  Avison,  88  L.  J.  Excb.,  74; 
Malcolm  r.  Tayl&r,  %  Russ.  &  Hy.,  416;  Kidr 
man  v.  Kidman,  40  L.  J.  Ch.,  859;  Smyth  t. 
Power,  Ir.  R.,  10  Eq.,  192. 

Words  occurring  more  than  once  in  a  will 
should,  in  general,  be  presumed  to  be  always 
used  in  the  same  sense.  Foster  v.  W^nnnta, 
It.  a,  11  Eg.,  40;  Sidgewaj/  t.  MinUtithiek,  1 
Dr.  &  War.,  84. 

Unless  issue  was  \ised  in  place  of  child  in  the 
expression  "issue  or  children,"  it  is  probable 
that  the  "or  children,"  which  would  otherwise 
have  no  meaning,  was  added  to  explain  "the 
i88ue,"andiBeq^valentto«'deA'(%t.  This  view 
is  taken  inmUv.  BiU,  74  Pa.  St..  173  (176). 

Memn.  B.  F.  Broolta  and  H.  O,  NielioU. 
for  defendant,  Parker. 

Holme*.  J.,  delivered  the  o[^ion  of  the 

court: 

The  trustees  under  the  will  of  Thomas  Bart- 
lett  ask  the  instructions  of  the  court  to  whom 
and  in  what  oropOTtion  Uiey  shall  convey  in 
pursuance  of  uie  following  clause: 

"In  trust  lastly,  at  tbe  decease  of  the  said 
surviving  daughter,  to  ^rant,  surrender  and 
convey  the  estates  aforesaid,  with  all  accumula- 
tion or  income  then  unexpended  to  the  issue  or 
children  of  my  said  two  <&ugbters,  Maria  Hall 
and  Ann  Dwight.  who  may  thra  be  living,  to 
be  equally  divided  among  all  such  issue  or 
children,  share  and  share  aUke,  to  them  and 
their  respective  bedrs  and*  assigns  forever,  in 
foe  simple." 

As  a  first  step  toward  the  interpretation  of 
the  language  it  is  proper  to  state  that  in  our 
opinion  "issue  or  children,"  cannot  l>e  read  as 
meaning  either  "issue,  or  in  other  words,  chil- 
dren" or  "child  or  children,"  but  that  tbe 
words  "issue  or"  must  be  taken  to  have  been 
intended  to  add  something  to  the  substaDtial 
meaning  of  the  clause,  and  to  enlarge  the  scope 
of  the  bmitation.  See,  Pub.  Stat.,  ch.  8,  g  8, 
cl.  11.  If  there  had  been  no  children  but  onlj^ 
grandchildren  of  the  testator's  daughters,  it 
would  have  been  hard  to  persuade  any  court 
that  there  was  an  intestacy  so  £ar  as  this  clause 
was  concerned,  yet  that  would  be  the  result  of 
the  interpretation  proposed.  And  as  to  the 
latter  of  the  two  "child  or  children",  we 
may  add  that  the  immediately  preceding  words 
"equally  to  be  divided  among  all  suctr'  (issue 
or  children)  imply  that  "issue"  may  embrace 
more  than  one  person. 

If,  then,  the  word  "issue"  enlarges  the  scope 
of  the  limitation,  the  question  arises  whether 
we  can  avoid  the  conciiuion  that,  all  issue  of 
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whatever  degree  are  to  take  eoual  shares,  a 
conclusion  repudiated  both  the  arguments 
addressed  to  us.  See,  Canedlor  v.  Canc^ior,  8 
Dr.  and  Sm.,  194. 

We  agree  that  the  greater  reasonableness  of 
a  different  disposition  or  a  consideration  of 
what  it  is  likely  on  general  principles  a 
testator  would  have  wished,  cannot  be  allowed 
to  change  the  interpretation  of  the  words  used 
if  the  meaning  is  plain  apart  from  such  con- 
siderations. But  a  majority  of  the  court  has 
reached  the  opinion,  although  not  without  hesi- 
tation and  doubt,  that  a  meaning  more  likely 
to  meet  what  the  testator  would  have  desired 
than  that  last  suggested  can  be  extracted  from 
the  words  themselvea. 

We  take  the  disjunction  "or"  in  the  phrase 
"issue  or  diildren"  to  signify  that  issue  take 
only  in  the  alternative  that  a  child,  the  parent 
of  such  issue,  is  not  living.  And  if  issue  more 
remote  than  children  are  only  to  take  in  place 
of  children,  their  respective  parents,  ana  not 
along  with  them  in  equal  shares,  then,  in  the 
absence  of  anything  further,  such  issue  wtU 
naturally  take  the  share  of  the  parent  tiiat  they 
replace.  We  should  at  least  expect  to  find  a 
substitution,  and  not  that  the  death  of  a  child 
of  one  of  the  testator's  daughters,  leaving  chil- 
dren, should  diminish  tbe  share  of  other  chil- 
dren, posdbly  of  the  other  daughter,  and  this 
result  IS  reacned  if  we  regard  the  children  of 
daughters  as  tbe  units  for  the  equal  division 
"share  and  share  alike,"  as  we  well  may  in 
view  of  our  opinion,  already  stated,  th&t  issue 
only  come  in  by  way  of  substitution  for  chil- 
dren. It  is  true  that  the  property  is  to  be 
equally  divided  among  all  such  issue,  etc.  But 
this  does  not  necessarily  mean  that  each  of 
such  issue  shall  have  an  equal  share  witk 
every  other  or  with  a  child.  It  Is  satisfied  if 
all  such  issue  share  in  a  dividon  which  is  equal, 
or  between  the  living  children,  and  the  issue  of 
deceased  children  taking  per  atirpet.  Our  opin- 
iou  derives  some  support  from  Horsepom  y. 
Wafson,  8  Yes.,  888.  Perhaps  the  term  of  the 
language  may  be  -explained  by  noticing  that 
while  either  of  the  testator's  daughters  was 
living  the  collective  children  of  a  deceased 
daughter  did  not  take  an  equal  share  in  the  in- 
come with  the  surviving  daughter,  and  that  it 
was  intended  to  make  the  change  in  the  pro- 
portion when  the  last  daughter  died. 

It  is  not  disputed  that  if  the  principle  of 
representation  applies,  it  applies  equally  when 
the  issue  are  of  a  remoter  generatHm  than  great 
I  grandchildren  of  the  testator. 
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Shemuui  PARTS. 

The  foreeloBore  of  a  mortsrasT®*^  strict 
parsiiance  of  the  modes  prescribed 
by  the  Statute  of  this  State,  which  pro- 
Tides  that  "The  rl^t  of  the  mortgagor 
and  all  persons  olamiinR  onder  him,  to 
redeem  any  morteaged  premises,  shall 
be^fbrever  barred  and  foreclosed," 
ba!rB  the  right  of  redemption,  of  the 
mortga^r,  and  all  persons  claiming 
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BILL  IN  EQUITY  to  redeem  a  mortgage. 
The  facts  are  stated  in  the  opinion. 
Mturs.  Batchelder  &  Faulkner,  for 

Memn.  A.  S.  Walt,  H.  W.  Parker  and 
Ira  Colby,  for  defendant: 

CoDvejances,  even  for  a  valuable  and  ade- 
quate consideration,  made  by  a  debtor  reserving 
1  braefit  to  the  grantor,  are  void  as  to  existing 
creditors.  Smith  v.  Smith,  11  N.  H  ,  459;  At 
feev.  Webster,  16  N.  H.,  868. 

Deeds  of  trust,  ^ith  no  mention  made  of  the 
porpowB  of  the  trust  or  who  is  to  be  the  beue- 
flduy.are  within  the  Statute  of  Frauds,  wliicb 
provi^  that  no  trust  concerning  lands  except- 
iag  such  as  maj  arise  or  result  by  implication 
of  law,  shall  be  created  or  declared,  unless  by 
sa  instrument  ngned  by  the  party  creating  the 
same  or  by  his  attorney.  There  is  a  very  sumtan- 
tial  difference  between  our  Statute  of  Frauds 
upon  this  subject,and  thatof  39  Car.  S,ch.  8,  §  7. 
Toe  latter  Statute  is,  "All  declarations  or  crea- 
lions  of  ^usts,"  etc.,  shall  be  manifested  and 
proved  by  some  writing.  Whether  this  diner* 
ence  in  language  is  to  be  regarded  as  material 
3Dd  substantialiis  somewhat  discussed  in  1  Per- 
IT,  Trusts,  p  81,  and  the  writer  seems  to  favor 
the  conclusion  that  the  differeoce  in  the  two 
statutes  IB  only  verbal.  Titeomb  r.  Morrill,  10 
Allen.  15. 

The  same  Statute  does  not  require  that  the 
trust  itself  be  created  by  writing,  but  only  that 
it  be  manifested  and  proved  by  writing;  mean- 
ing that  there  should  be  evidence  in  writing 
Ibat  there  was  a  trust  and  what  the  trust  was. 
I  Greenl.  £v  ,  %  266. 

Where  a  conveyanceof  real  estate  is  made  to 
a  grantee  as  trustee,  without  setting  forth  for 
wficMn  or  for  what  purpose  he  is  trustee,  parol 
evidence  is  admissible  to  establish  the  fact  B. 
R.  Co.  T.  Z>un>nf,96n.  S.,676(XXiy.  Law. 
ed.,  391). 

By  the  Statute,  to  enable  the  court  to  execute 
a  trust,  there  must  be  sufficient  written  evidence 
toriiowthatthere  isa  trust  and  what  that  trust 
is.  But  the  court  held  that  the  subject  of  the 
trast  being  a  chattel  and  not  lands,  was  not 
witiiin  the  8tatute,and  therefore  might  be  shown 
Wparol.    Sturievant  v.  Jaque»,  14  Allen,  538. 

This  supposed  trust  in  favor  of  Mrs.  Thomp* 
son  cannot  be  helped  out  by  means  of  parol 
evidence.   Shaw  y.  Spetusgr,  100  Mass.,  982. 

N.  H. 


If,  before  the  statute,  a  man  had  liergained 
and  sold  his  lands  for  a  valuable  consideration 
without  having  limited  the  use  to  the  heirs  of 
the  bargainee,  chancery,  which  consideredthe 
intention  of  the  parties,  would  have  decreed  an 
estate  m  fee.  1  Sand.  Us.  &  Tr.,  ch.  2,  g  4; 
Shelley's  Cote,  1  Co.,  219  b. 

The  conveyance  from  Curtis  through  Friok 
to  Mrs.  Thompson  was  a  conveyance  of  an  as- 
sumed right  of  the  mortgagee  holdingpossesdon 
under  an  unforecloeea  mortgage,  after  it  had 
been  redeemed  by  the  morl^igor.  By  such  a 
conveyan(%  she  could  take  nothing.  Besides,  it 
was  a  conveyance  occasioned  by  payment  of 
the  property  of  the  husband  within  §1,  ch. 
S842,  L.,  1860;  Gen.  L.,  ch.  188.  S  1;  Voght  v. 
rwrjtTkW.  47  N.  H.,  648. 

It  was  done  while  the  husband  was  in  em- 
barrassed circumstances,  and  the  effect  was  to 
withdraw  the  property  from  the  reach  of  his 
creditors.  This  rendered  the  transaction  fraud- 
ulent and  void  as  to  subsequent  as  well  as  exist- 
ing creditors.  Smith  v.  hmell,  6  N.  H.,  67; 
Paul  v.  Orooker.  8  N.  H.,  288;  McConihe  v. 
aa-wyer,  12  N.  H.,  896;  Carlide  v.  Rich,  8  N. 
H.,  U.Goolidgev.  JT^Inn,  42  N.  H.,610;  Ladd 
V.  TTi^ffin,  85N.  H.,421. 

Our  Statute  provides  that  the  right  of  the 
mortgagor  and  all  persons  claiming  under  him, 
to  redeem  any  mortgaged  premises,  shall  be  for- 
ever bwTed  and  foreclosed  by  the  mortgagee. 
Gen.  L.,  ch.  186,  S  14. 

To  obtain  license  of  the  probate  court  to  sell 
real  estate,  it  is  not  necessar}'  that  minors,  en- 
titled by  the  tenns  of  the  Statute  to  notice  of  the 
petition,  should  have  guardians  appointed. 
Boody  v.  Emerwn,  17  N.  H.,  577. 

Hiere  being  in  that  Statute  no  provision  re- 
quiring notice  of  possession  to  be  given,  it  has 
been  very  fully  settled,  that  no  notice  to  any- 
body was  necessary  in  order  to  effect  a  fore- 
closure under  it  by  the  taking  and  holding  of 
possession.  Kittredge-v.  Bellows,  4  N.  H.,488, 
per  Richardson,  C.  J. ;  Oilman  v.  Hidden,  fi  N. 
H.,  80;  Downer  v.  Clement,  11  N.  H.,  40;  Hov- 
curd  V.  Handy.  35  N.  H.,  824,  per  Eastman.  J. 

Under  a  similar  Statute  in  Massachusetts  the 
'  decisions  have  b^n  the  same.  Hobba  v.  Fuller, 
9  Gray,  98;  so,  also,  Pitts  v.  Aldrich.  11  Allen 
80,  and  WMtnej/  v.  QvUd,  11  Gray,  406. 

Elizabeth  A.  Thompson  had  a  right  by^  her 
contract  to  bind  her  heirs  according  to  the  terms 
of  this  Statute.  WilliamB,inloaningbismoney, 
had  a  right  to  rely  upon  her  contract  of  mort- 
gage, incumbered  by  no  other  conditions'  than 
&08e  imposed  by  the  language  of  the  Statute. 
Indeed,  that  language  is  in  legal  contemplation 
a  part  of  the  contract  and  furnishes  the  rule  for 
its  constmction.  Pitts  v.  Aldrieh,{iupr<£);  Whit- 
ney V.  Ouitd,  isupra). 

A  decree  of  foreclosure  against  an  infant 
heir  by  a  sale  cannot  be  opened  on  his  petition 
in  order  to  allow  him  to  redeem,  or  to  go  into  a 
hearing  on  the  merits;  it  can  only  be  reexam- 
ined so  far  as  to  ascertain  whether  the  decree 
was  itself  regular.  Sayle  et  al. ,  It^anta,  2  Vent. , 
350,  and  note  851;  8.  C,  1  £q.  Caa.  Abr.,  280; 
Booth  V.  Rich,  1  Vem.,  295  and  mU;  8.  C.,1 
Eq.  Cas.  Abr.,  280;  MaUaefc  v.  Galton,  8  P. 
Wm.,  852:  Cooke V.  Parsons.  2  Vem.,  439;  5. 
C,  1  Eq.  Caa.  Abr.,  280-1;  Bishop,  etc.,  v.  Bea- 
vor,  8  Ves.,  814,  817;  Ooodier  t.  Ashton,  18 
V«..  88;  WiUia^  v.  O^^^Q^I^ 
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Kdaaa  v.  KeltaU.  2  Mylne  &  K..  409,  414-15; 

SchoUfieldy.  Heai}ad,i^\m.,m;  8.  0.,6Bim., 
470;  Ball  V.  HarrU,  8  Sim.,  485,  foUowed  by 
Chaneellor  Kent,  ia  MiUt  v.  Dennis,  8  Johns. 
Ch.,867. 

This  same  rule  prevailed  among  the  civilians. 
Ayliffe,  Roman  Civil  L.,  219. 

Browne,  1  Civil  L.,  1^,  states  that  a  minor's 
estate  might  be  sold  by  a  creditor  to  satisfy  a 
mortgage  debt 

That  minor  heirs  are  bound  to  fulfill  a  eon- 
tract  of  sale  made  by  the  ancestor,  is  directly 
held  in  HtUy.  Iteaai^im.l'J  Barb.,162i  2  Britt., 
146. 187-8. 

BinghaiM,  J.,  deUrered  the  oi^ion  of  the 

court: 

The  plaintiffs,  Henry  M.,  Edward,  Jr.,  and 
Fredericlc  P.  Thompson,  were  the  children  of 
Edward  and  Elizabeth  A.  Thompson.  Both 
parties  claim  title  under  Elizabeth,  the  plaint- 
iffs as  her  heirs,  and  the  defendant  under  her 
conveyance. 

September  15, 1876,  a  title  to  the  land  in  que»- 
Uon  was  in  Elizabeth,  and  she  mortgaged  It  to 
James  H.  Williams  to  secure  the  note  of  her- 
self and  husband  for  $8,600.  February  1, 1877, 
Elizabeth  died,  leaving  the  plaintiffs  her  minor 
heirs.  No  administTation  waa  taken  on  her  es- 
tate nor  guardian  appointed  for  the  children. 
July  25,  1879,  Williams  enteredupon  the  mort- 
gaged premises  for  the  purpose  of  foreclosure, 
and  perfected  the  same  according  to  the  Statute, 
without  knowing  of  the  existence  of  the  plaint- 
ifts,  and  tfa^  had  no  knowledge  of  the  pro- 
CMdings  for  foreclosure. 

December  2,  1880,  Williams  quitclaimed  to 
Edward,  the  father  and  natural  guardian  of  the 
plaintiffs,  all  his  interest  in  the  premises  for  his 
debt  and  costs  in  the  foreclosure,  and  both  par- 
ties supposed  that  it  passed  a  perfect  title. 

The  defendant,  October  27,  1882,  relying 
upon  the  record  of  a  foreclosure  and  the  repre- 
sentations of  Edward  as  to  the  validity  of  his 
title,  loaned  him  in  good  faith,  $16,000,  and 
took  a  mortgage  to  secure  its  payment,  on  the 
premises  in  question.  The  defendant  is  in  pos- 
session of  the  premises  under  process  of  law  for 
the  purpose  of  foreclosing  bis  mortgage  for  con- 
dition broken. 

The  plaintiffs  claim  that  they  are  not  barred 
from  redeeming  the  Williams  mortgage  by  the 
foreclosure;  first,  because  they  had  no  knowl- 
edge of  it,  and  second,  because  of  their  minor- 
ity. 

Aside  from  the  Statutes  and  decisions  of  this 
State,  the  plaintiffs,  on  well  recognized  general 
principles,  would  be  entitled  to  redeem.  In 
proceedings  in  chancery  for  the  foreclosure  of 
mortgages  in  other  jurisdictions,  all  persons  in 
interest  are  made  parties  and  notified  of  the 
proceedings  or  they  are  not  botmd  by  the  de- 
cree, and  so  far  as  the  statutes  of  this  State  have 
not  provided  independent  methods  of  foreclos- 
ure, and  do  not  control  and  govern  the  sub- 
stance and  form  of  foreclosures  in  Chancery,  the 
same  may  now  exist.  WetideU  v.  Bank,  9  N. 
H.,  404,  417;  Green  v.  Crow,  45  Id.,  580. 

It  does  not  appear  that  the  plaintiffs  had  no- 
tice in  fact  of  the  proceedings  of  foreclosure  on 
the  Williams  mortgage,  and  this  raises  the  ques- 
tion wh^her  the  notice  required  by  the  second 
mode,  in  eh.  123,  ^  14,  of  Gen.  Laws,  is  all  the 
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notice  they  woiild  have  been  entitled  to  if  they 
had  been  of  age.  It  appears  that  the  statutory 
notice  was  duly  given. 

Downer -v.  Cfom*n(,  UN.  H.,  40,  was  a  bill  is 
equity  to  redeem  mortgaged  premises,  by  a  sec- 
ond mortgagee,  on  which  the  first  mortgagehad 
been  foreclosed  by  the  statutory  method,  of 
which  the  plaintiff  was  not  notified,  and  it  was 
decided  that  he  was  not  entitied  to  notice  and 
that  his  right  to  redeem  was  ftvcdosed.  The 
court,  after  stating  the  general  doctrine,  said:  \ 
'  'But  weareof  opinion  that  the  question  whether 
the  pi-oceediogs  of  the  defendant  have  forecloeed 
the  right  to  redeem  the  land,  is  settled  conchi- 
sively  by  the  Statute  of  this  State  relating  to 
mortgages,"  citing  Kittredge  v.  Bellotot,  4  N. 
H.,  m,  and  Gilman  v.  Hidden,  6  N.  H.,  80.  to 
sustain  the  position,  in  which  cases  it  is  said,  in 
substance,  uiat  it  is  not  necessary  to  give  noUce  1 
other  than  that  required  by  the  Statute,  to  the  i 
mortgagor  or  his  assigns,  but  they  are  bound  to 
take  notice  of  the  statutory  proceedings  or  abide  i 
the  consequences. 

Howard  V.  Handy,  85  N.  H.,315,  waa  a  bill  j 
to  redeem  by  the  owner  of  the  equitr  who  had 
no  knowledge  of  the  statutory  foreclosure,  and 
on  page  836  it  is  said  by  the  court  that  "Hm 
general  pablication  of  notice  of  an  entry  to  fore- 
close in  some  newspaper  printed  in  the  county,  | 
must  under  the  Statute,  be  held  to  be  a  sum-  | 
cient  notice  to  all  persons  interested,  that  the  j 
foreclosure  has  been  commenced.  If  this  notice  I 
is  not  actually  brought  home  to  a  par^  inter-  I 
ested  to  know  of  the  entry,  as  was  we  fbet  with 
the  complainant,  it  most  be  treated  as  a  mlsfcvt-  \ 
une  for  which  there  is  no  remedy." 

In  Pitta  V.  AUri<^,  11  Allen,  89,  a  bill  hi 
equity  to  redeem  by  the  widow  of  the  mort- 
gagor, who  had  released  her  right  of  dower  in 
uie  mortgage,  it  was  held  that  it  was  not  nec- 
essary to  make  her  a  party  to  the  proceedings  j 
of  foreclosure,  under  the  Massachusetts  Statute, 
and  the  court  on  page  40  say:  "The  decif£<Mis 
of  other  States  requiring  the  wife  or  widow,  to 
be  made  a  party  to  proceedings  in  equity  for 
foreclosing  a  mortgage  in  which  she  has  released 
her  dower,  have  no  application  in  this  Common-  | 
wealth,  where  a  statute  mode  of  foreclosure  is 
provided  which  does  not  require  that  die  be  I 
joined  or  notified";  still  the  wife,  in  Hassacha-  | 
setts,  whohasreleasedherdowcrinamortgage,  i 
may  Join  with  her  husband  in  a  Inll  to  redeem 
{Dami  <fe  V.  Wetherell,  13  Allen,  60),  olthoorii 
it  is  not  necessary  to  make  her  a  pai^y  or  nomy 
her  of  proceedings  to  foreclose  fiie  mortgage  , 
brought  under  the  Statute. 

It  IS  believed  that  the  practice  in  this  State 
has  generally  been  not  to  join  the  wife  in  the 
legal  proceeoinga  brought  to  obtain  the  posses-  | 
don  of  land  mortgaged  by  the  husband.  In  i 
which  she  has  released  her  dower,  for  the  pur- 
pose of  foreclosing,  yet  it  seems  never  to  have  [ 
been  questioned  uiat  her  right  to  redeem  baa  | 
been  foreclosed. 

It  is  a  greater  statutory  Innovation  to  say  that 
minor  heirs  who  may  bring  a  bill  to  redeem  at 
any  time  after  condition  broken,  by  next  Aiend 
or  guardian ,  should  be  foreclosed  without  bdng 
m^e  parties  or  notified.  Their  disabilities  ure 
not  greater  than  those  of  married  women  at 
common  law,  and  we  are  not  aware  why  the 
statutory  foreclosure  mav  not  apply  to  theiain 
this  respect  aa^w^^ai^t<@^,^|f^. 
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Hub  brings  us  to  the  second  inquiry,  whether 
the  plaintiB»  are  excepted  from  the  operation  of 
tbe  torecloflure  because  of  their  minority.  It  is 
OTje  that  in  tovceedings  at  common  law,  no 
noid  jodeiment  can  be  rendered  against  a  minor 
without  tbe  appointment  of  a  gusmianw^  liiem, 
ADd  that  the  deeds  of  minors  are  voidable;  but 
diis  does  not  answer  the  inquiry.  It  is  not 
what  their  rights  are  at  common  law  or  in 
chancery,  but,  what  they  are  now,  as  modified 
and  ooidrolled  by  the  Statute,  what  the  inten- 
tion of  the  L^jBlature  was  in  enat^^  it,  and 
bow  it  should  be  construed.  It  is  plain  that  it 
was  not  the  design  of  tbe  Statute  to  re-enact  tbe 
chancery  method  of  foreclosing  mortgages,  but 
10  go  aside  from  it  and  establish  a  new  and  sub- 
8(81111^7  independent  system.  It  was  first  en- 
acted in  this  State  February  16,  1791,  and  is 
bned  upon  the  idea  that  a  mortgage  deed  con- 
n^s  kmd  on  the  f^lure  of  the  mortgagor  to 
pmorm  its  condition,  with  the  right  of  the 
mortgagee  to  enter,  take  the  rents  and  profits 
and  foreclose,  in  some  form,  the  equitable  right 
of  the  mortgagor  to  redeem;  that  this  being  the 
contract  of  the  parties  to  the  mortgage,  when 
the  mortgagor  fails  to  perform  the  condition, 
the  mortgagee,  under  bh  authority  in  the  deed, 
may  enter,  take  the  profits  and  commence  the 
foreclosure  provided  by  luw;  that  mortgages 
made  subsequent  to  the  Statute  would  necessa- 
rfly  refer  to  it  and  be  governed  and  controlled 
by  it,  in  all  matters  affecting  their  validity,  con- 
sonction  or  discharge  {Ghamberiainv.  A.  H.  F. 
Int.  Co.,  55  N.  H  ,  iM9);  and  that  tbe  perfection 
of  the  title  of  the  mor^agee  in  the  land  would 
depmd  upon  his  dcnng  certain  things  authorized 
by  the  deed,  no  matter  who  might  then  be  the 
owner  of  tbe  equity. 

So  tbe  Act  of  1791  provides,  in  sulmtance, 
<hat  if  the  mortgagor,  his  heirs,  executors,  ad- 
ininiatrators  or  assigns  do  not  redeem  within 
one  year  after  tbe  mortgagee  or  the  persons 
claimine  under  him  have  entered  and  taken 
peaceable  possession,  for  condition  broken,  or 
within  one  year  after  the  mortgagee  or  those 
claiming  under  bim  shall  have  been  in  peace- 
able and  continued  actual  possession,  after  the 
condition  broken,  whether  the  possession  in 
either  case  shall  have  been  gained  by  process  of 
law  or  peaceable  entir,  without  such  process, 
tbe  right  shall  be  foreclosed.  The  Statute 
makes  tbe  entry  of  the  mort^gee  for  condl- 
tion  broken,  peaceable  possession  and  the  time 
it  is  to  continue  the  essenlial  things  for  him  to 
do  to  foreclose,  while  the  only  thing  for  the 
mortgagor,  his  heirs,  etc.,  to  do  to  prevent  a 
foreclosure  is  to  redeem,  and  this  they  must  do 
within  one  year  from  the  entry,  and  no  excep- 
tion is  made  of  minor  heirs  or  any  other  party 
holding  imder  the  mor^gor.  The  langu^e 
of  the  Statute  is  general,  and  includes  all  the 
beirs  of  the  mortgagor,  unless  ^ood  reasons  can 
be  found  for  an  exception  or  limitation. 

The  Statutes  as  to  the  foreclosure  of  mort- 
irages  in  the  editions  of  1797,  1815  and  1830, 
named  the  heirs  of  the  mortgagor  among  others, 
at  persons  that  may  redeem  to  avoid  a  f  ore- 
ckmre,  makdog  no  exception,  in  either  edition, 
of  minca-  heirs.  In  the  Revised  Statutes  it  is 
in  substance  provided  that  tbe  mortgagor  and 
ttioee  claiming  under  him  may  redeem.  B.  6., 
ch.  131.  gg  14,  27.  The  language  of  tbe  Gen- 
ecal  Statutes  and  of  the  General  Laws  is  alike 


and  is  that  "  The  right  of  the  mortgagor  and 
all  persons  claiming  under  him,  to  r^eem  any 
mortgaged  premises,  shall  be  forever  barred 
nod  foreclosed  by  the  mortgagee  in  the  follow- 
ing modes,"  etc.   Oen.  L..  ch.  186,  p.  14. 

It  cannot  be  well  claimed  that  this  Statute 
does  not  mean  the  same  it  would  if  it  bad 
specially  named  that  the  heirs  of  the  mort- 
gagor shall  be  forever  barred  and  foreclosed, 
nor  that  the  language  does  not  include  all  his 
heirs,  whether  adults  or  minors,  but  if  a  doubt 
e:fists  It  would  seem  that  the  language  used  in 
the  early  Statute  removes  it. 

It  is  said,  however,  that  alt  statutory'  pro- 
visions are  construed  as  meaning  to  include  in 
the  scope  of  their  effect  only  such  persons  as 
have  such  a  legal  statua  that  their  rights  can  be 
affected  thereby.  This  may  be  true  in  instances 
where  the  Legislature  has  no  power  to  do  so, 
or  p(»-haps  where,  for  good  reasons,  it  is  plain 
that  it  did  not  intend  to  do  it,  but  in  this  in- 
stance the  Legislature  had  the  power  and  ap- 
parently has  exercised  it;  at  least,  it  has  used 
language  that  includes  the  plaintiffs  if  it  in- 
tended to  do  so. 

Tbe  mortgagee,  by  foreclosing  the  mortgage, 
only  appropriates  the  land  in  the  manner  au- 
thorized by  tbe  ancestor,  tbe  mortgagor,  to  the 
payment  of  the  debt  for  which  it  was  pledged. 
The  contract  is  that  he  may  do  this  at  any  ume 
after  condition  broken.  The  heirs  claim,  in 
substance,  that  by  reason  of  their  minority  the 
contract  is  suspended  as  to  them  and  that  a 
statutory  foreclosure  cannot  be  made  under  the 
Statute  with  reference  to  which  the  deed  was 
made.  But  we  think  it  was  the  intention  of  the 
Legislature  that  £he  mortgagee  should  have  the 
right  to  proceed  with  the  statutory  foreclosure 
according  to  the  letter  of  the  Statute,  that  the 
plaintiffs  are  bound  by  the  deed  of  Elizabeth, 
and  that  Williams  had  the  right  to  foreclose  it 
in  the  manner  provided  by  Statute  under  the 
authority  given  him  by  Elizabeth  in  her  mort- 
gage deed.    PitUy.  Aldrieh,  11  Allen,  40. 

The  Leraslature  in  authorizing  an  adminis- 
trator, under  the  license  of  the  probate  court, 
to  execute  a  deed  of  land  which  the  ancestor 
!  contracted  to  convey  (Qen.  L.,  ch.  201,  g  10), 
j  is  an  instance  of  its  providing  for  tbe  comple- 
j  tion  of  the  contract  of  an  ancestor  without 
^cial  reference  to  the  heirs,  in  oMer  that  jus- 
tice  maj;  be  done.   Also  in  g  11,  of  the  same 
chapter,  it  is  provided  that  when  it  shall  appear 
by  the  will  of  a  deceased  person  that  it  was  h 
intention  that  his  executor  should  dispose  of  his 
real  estate  for  any  lawful  purpose,  Uie  Judge 
may  license  him  to  sell  the  same  for  tbe  pur- 
pose intended. 

In  Boody  v.  Emerson,  17  N.H. ,  577,  it  was  held 
that  to  obtain  license  of  the  probate  court  to 
sell  real  estate,  it  is  not  necessary  that  minors 
entitled  by  the  terms  of  the  Statute  to  notice  of 
the  iwtition  should  have  guardians  appointed, 
and  in  tbe  opinion  of  the  court  on  this  point  U 
is  said  that  it  is  not  necessary  to  do  more  than 
the  Statute  requires,  which  has  a  direct  bearing 
on  the  question  now  raised;  that  when  the 
Statute  creates  a  new  ^stem.  substantially  in- 
dependent of  the  common  law.  it  is  necessary 
to  do  only  what  Is  required  by  the  Statute. 
Mofmn  V.  Itoles,  20  N.  H.,  41;  Wonter  v.  Otm- 
jw«y.41N.H.,16.  _  , 

In  the  last  case  CAi^T  Jftff?eW@(g*®gle 


288 


New  England  Reporter — Sup.  Ct.  or  New  Hamfshirb. 


JULT, 


iag  the  facts  proved  and  the  requirements  of 
the  Statute  not  shown  to  have  been  complied 
with,  \ise8  this  language:  "  Probably,  if  the 
other  facts  necessary  to  constitute  a  foreclosure 
were  also  proved  it  would  be  competent  evi- 
dence of  these  facts  against  everybody." 

So  far  as  the  Statute  has  received  construc- 
tion by  the  court,  it  has  been  that  where  its 
provisions  are  complied  with,  the  foreclosure  is 
a  bar  to  the  right  of  every  one  to  redeem, 
claiming  under  the  mortgagor.  Kittredge  v. 
Bellowg,  4  N.  H.,  424;  wlman  v.  mdden,  5 
N.  H.,  30;  Downer  v.  Clement,  11  N.  H.,  40; 
HotoardY.  Handy,  86  N.  H.,  315;  Denting  v. 
Comings,  11  N.  H.,  474;  Green  v.  Crtm,  46  N. 
H.,  580;  Wli^ler  v.  8cuUy.  50  N.  Y.,  667; 
MiUs  V.  Dennit,  3  Johns.  Ch.,  867;  Wilton  v. 
Branch,  77  Va.,  66;  46  Am.  Rep.,  709,  716;  Ball 
V.  Bumstead,  30  Pick.,  2. 

We  think  this  was  the  intention  of  the  Legis- 
lature and  the  correct  construction  to  give  the 
Statute. 

It  is  true  that  it  is  the  policy  of  the  law  to 
guard  the  ri^ts  of  minors,  and  this  is  entitled 
to  its  weight  in  the  construction  of  the  Statute, 
but  it  is  also  true  that  it  is  tlie  policy  of  the 
law  in  this  State,  that  our  public  land  records 
^all  state  completely  and  truthfully  our  land 
titles,  and  this  is  also  entitled  to  its  weight. 

It  may  be  that  the  construction  that  would 
enable  the  plaintiff  to  recover  would  not  harm 
the  usefulness  of  the  Statute,  or  the  confidence 
that  is  and  should  be  placed  in  the  reliability 
of  our  land  records,  as  a  protection  against  la- 
tent rights,  if  they  exist,  but  do  not  appear  of 
record,  and  are  in  no  way  made  known  to  the 
public,  but  it  is  to  be  feared  that  H  would. 

The  case  at  bar  is  a  marked  instance  of  the 
wrong  if  not  the  fraud  that  may  Iw  practiced 
upon  innocent  purchasers  arising  from  such  a 
result,  and  to  what  extent  the  titles  to  other 
lands  may  be  affected  in  a  like  manner  is  not 
known. 

Our  concludon  is  that  theplalntlffs  are  barred 
by  the  foreclosure  of  the  Williams  mortgage. 
BiU  dimieted. 

Blodgett*  J.,  did  not  sit;  the  others  con- 
curred. 


JUDGE  OF  PROBATE 
f>. 

Mary  J.  ELLIS  et  al. 

A  promise,  by  an  administrator,  to  pay 
a  claim  against  the  estate  does  not  bind 
either  the  estate  or  the  sureties  on 
his  bond,  so  as  to  take  the  case  out  of  the 
limitation  contained  in  the  statute. 

(Uerrlinaok  Decided  July  81, 18K.> 


NOTK.— In  an  action  by  an  administrator,  founded 
on  a  contract  made  with  hlniBelf,  to  recover  the 
price  of  assets  of  the  estate,  the  ante  mortem  indebt- 
edness of  decedent  cannot  be  Intcrpoeed  as  a 
counterclaim.  Thompson  v.  Whltmarah  <N.  T.),  1 
Cent.,  4.  In  an  actlfm  against  the  administrator, 
complainant  muatshow  alawfnl  Indebtedness  or  de- 
murrer will  be  Hustnlned.  WtndeU  v.  Hudson  and.), 
1  West.  K..  182. 
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DEBT  on  a  probate  bond  brought  at  the  re- 
quest of  the  New  Hampshire  Savings  Bank. 
Facts  found  by  the  court.  The  writ  is  dated 
July  16,  1884.  The  defendant,  Ellis,  was  ap- 
pointed adminlstrattix  of  the  estate  of  Josei^i 
B.  Ellis,  March  27,  1878.  The  other  defend- 
ants are  sureties  on  her  bond.  The  estate  was 
not  settled  in  the  insolvent  coiu^.  The  note 
sought  to  be  recovered  by  means  of  this  suit 
was  dated  July  8,  1877,  and  signed  tar  Josepb 
B.  Ellis,  as  surety  for  (Hie  John  Eltis.  The 
bank  presented  the  note  to  tiie  administratrix, 
who  acknowledged  it  as  a  valid  claim  against 
the  estate,  and  has  since  made  a  numter  of 
payments  on  it,  the  last  being  $109.73,  Oct.  15, 
1884.  The  other  defendants  had  no  knowledge 
of  those  payments.  They  pleaded  perform- 
ance of  the  condition  of  the  bond.  The  plaint- 
iff replied,  alleging  non-payment  of  the  above 
note  as  a  breach,  to  which  the  defendants  re- 
joined that  the  note  was  barred  by  Q.  L.,  r. 
198,  g  6. 

Mr.  S.  C.  Eastman,  for  plaintiff: 
Whoever  sues  upon  a  probate  bond  must 

show  a  claim  as  a  creditor,  heir  or  legatee,  and 

that  then;  was  a  just  debt.   Bogert  v.  Wenddl. 

Rockingham,  Nov.  8, 1815. 
If  a  claim  is  admitted,  it  need  be  no  further 

liquidated.    Judge  of  Probate  v.  Briggt,  5  N. 

H.,  69. 

If  the  executrix  had  admitted  the  debt  to  be 
justly  due  and  afterwards  refused  to  pay,  it 
might  have  been  considered  a  breach  of  the 
conditions  of  this  bond.  Judge  of  Probate  v. 
Loeke,6N.  H.,  896. 

No  action,  founded  upon  the  probate  bond, 
lies  until  after  a  decree  of  dlstnbation  by  the 
probate  court,  unless  the  executor  lusezmssly 
admitted  the  claims  to  be  due.  Judge  efPrt^U 
V.  Adame,  49  N.  H.,  150. 

By  the  solvent  course,  it  is  unnecessary  that 
a  claim  be  established  by  a  hidgment  to  enable 
a  creditor  to  sue  the  administrator  on  liis  bond 
if  the  claim  Is  not  disputable,  and  the  adminis- 
trator admits  its  validity,but  unduly  neglects  or 
refuses  to  My  it.  Jwdge  of  Probate  y.  Omck, 
69  N.  H.,  m. 

A  neglect  to  give  notice  to  the  administratw 
extinguishes  the  claim  and  the  administrator 
cannot  remove  the  bar,  however  just  the  claim. 
Ghokin  v.  SanAom,  3  N.  H.,  492;  approved  ia 
Hodgdm  v.  White,  11  N.  H.,  216. 

But  the  Legislature,  in  1872,  practically  de- 
stroyed the  reason  for  this  ruling.  This  section 
applies  equally  to  the  ne^ect  to  present  and  to 
that  to  sue.  'Wd}ster  v.  Webtter,  68  N.  H.,  847: 
Page  v.  Wkidden,  69  N.  H.,  508. 

In  Walker  v.  ChferfT,  89  N.  H. ,  420,  there  was 
no  presentation  of  the  claim  within  two  yean, 
and  no  recognition  of  its  validity  by  the  exec- 
utors. 

In  Amatkeag  Jifg.  Co.  v.  Atnuv,  48  N.  B., 
25,  the  claim  was  not  presented  within  two 
years;  but  the  court  held  that  if -such  presenta- 
tion could  be  shown,  a  promise  by  executor* 
would  not  bind  the  estate,  unless  suit  wax 
brought  vrithin  three  years. 

In  UaUv,  Woodman,  49  N.  H. ,  296,  the  court 
approves  the  doctrine  of  Amo^eeag  Co.y.  Sanef, 
although  not  involved  in  the  case  before  it.  , 

In  Clmgh  v.  MeDaniel,  68  N.  H.,  801,  the  . 
question  involved  in  thej^se  atburiBexpicffly 


1885. 


State  v.  Lkavitt. 


The  coart  has  also  made  an  express  esception 
to  the  txHiclusiveQeaa  of  the  statute  as  a  bar, 
where  the  fraud  of  the  executor  has  prevented 
the  pranitation  of  the  claim.  Sutfor  Miner  Bank 
T.  AirtenI;.  49  N.  H.,  181. 

The  Supreme  Court  of  Maseachuselts  has 
bekl  the  law,  on  a  similar  statute,  to  be  other 
thao  iscontended  for  here.  It  has  decided  that 
both  limitations  are  conclu^ve  bars,  which  can- 
not be  removed.  Brtwn  v.  Andermn,  18  Haaa. , 
aoi;  Davie»  r.  8h£d,  15  Mass.,  6. 

These  decidons  have  since  been  followed  and 
may  now  be  regarded  as  the  settled  law  in  that 
Stole.    Rolnn»on  v.  Hodfie,  117  Mass,,  222. 

Memn.  Chaee  ft  Streeter,  for  defendants. 

Allen*  J.,  delivered  the  opinion  of  the  court: 

The  bond  was  required  and  given  to  secure 
the  administratrix's  performance  of  her  duty; 
and  her  dutj  was  not  In  conflict  with  the  three 
years'  Statute  of  Limitations,  which  was  de- 
signed to  secure  the  speedy  settlement  of  es- 
latea.  Hot  promise  bound  neither  the  estate 
iMt  her  sureties.  Amoaktag  Mfg.  Co.  v.  Barnes, 
48  N.  H.,  25;  HaU  v.  Woodman,  49  N.  H.,  295. 
8M;  Bremta-  v.  Brewtter,  52  N.  U.,  63,  60; 
CUm^  T.  McDanM,  58  N.  H.,  301,  SOS;  Bob- 
tiwon  v.  Hodge,  117  Mass.,  224,  and  cited  cases. 

The  observations  in  Judge  of  Probate  v.  Couch, 
38  N.  H.,  S06,  and  other  cases  upon  which  the 
riaintiff  relies,  relate  not  to  a  waiver  of  the 
Statute  by  such  a  promise,  but  to  a  certain 
distinction  between  the  solvent  and  the  insolvent 
courses  of  settlement.  While  in  the  latter,  the 
admmistrator  is  not  authorized  to  pay  claims 
ncrtjadidaUy  established,  in  the  former,  having 
sumraent  funds  to  pay  all  the  debte,  he  should 
admit  those  that  are  mdisputable  and  pay  them 
vftluut  useless  expense  or  delay,  instead  of 
fordng  credit<Hs  through  the  idle  ceremony  of 
ndt  and  judgment.  The  duty  of  rapidly  and 
floooomically  executing  his  trust,  by  making 
such  admission  and  payment  promptly,  is  not 
a  duty  or  a  power  of  procrastinating  by  waiv- 
ing tfie  Statute  of  Limitations. 

Ju^metafer  the  dtfenOanU. 

BingluuB*  J.,  did  not  sit;  the  others  con- 
cnrred. 


STATE 

George  LEAVITT 

Where  the  crime  and  penalty  of  one  sec- 
tion of  a  statute,  making  the  sale  of  in- 
toxicating liquors  a  criminal  o£Fense, 
differs  from  those  in  another  section,  an 
indictment  which  cbaTKBS  the  sale  of 
intoxicating  liquors  in  Kangnase  equal- 
ly appUcably  to  botti  sectimia  u  Insnffl- 
eiant. 


Kon.— On  indictment  for  sale  without  a  lloenso 
in  qnantltiee  leas  than  a  quart ;  erldence  eufflclent 
to  convict  See.  HamUton  v.  State  and.),  1  West. 
B.,  14& 

Sale  of.  to  fnebrlate;  preoumptlon  of  buyer's  ood- 
dWoD.  Brow  V.  State  (Ind.),  1  Wert.  K.,  m 

KeeptiisUquorniilaaiice,evldenceof  sale;  and  of 
awacter  of  premises.  State  t.  Hoxale.  (R.  L),  onto, 
20. 

ar.  H. 


(Merrlmaok  Decided  July  SI,  1685.) 

INDICTMENT,  charging  that  the  respondent 
"  Not  being  an  agent  of  an^  town,  place  or 
city  for  the  purpose  of  selling  intoxicating 
liquors,  did  sell  one  quart  of  intoxicating  liquor 
to  a  certain  pcnon  whosefname  is  to  ihe  jurors 
aforesaid  unknown." 

The  respondent  moved  to  quash  the  indict- 
ment, because  it  does  not  sufficiently  inform 
the  respondent  of  the  offense  with  which  he  is 
charged  and  does  not  indentify  the  offense  so  as 
to  protect  him  from  a  subsequent  prosecution 
for  tlie  same  offense,  or  enable  the  court  to  ren- 
der a  proper  judgment  upon  it. 

Mctfin.  Hon.  M.  W.  Tappan.  Attjf-Geii., 
and  Leach,  for  the  State. 

Meser«.  Henry  Robinson  and  Fred  H. 
Gonld.  for  respondent; 

It  is  not  sufficient  that  the  indictment  charge 
the  offense  in  the  same  generic  terms  employnl 
in  its  definition;  it  must  state  the  snecies;  it 
must  descend  to  particulars.  Heard,  Crim. 
Law.,  45;  I/.  8.  v.  Cruiksfuink,  93  U.  S..  658 
(XXIII.,  Law.  ed.,  598);  Oomnumwealth  v. 
Chase,  125  Mass.,  203;  Rex  v.  GhaMey,  Russ  & 
R.  C.  C,  258. 

The  generic  term  of(]tbe  statute  alone,  will 
not  aumce  in  the  indictment,  the  spedes  under 
it  being  required  for  identification.  Bishop, 
Stat.  Crimes,  2d  ed.,  is  440. 

Two  different  punishments  for  the  same  of- 
fense,  with  no  variations  in  its  elements  and  no 
modifying  discretion  in  the  court,  cannot  in  the 
nature  of  things  subsist  together.  Bishop,  Stat. 
Crimes.  2d  ed.,  §168. 

Here  are  two  entirely  separate  and  distinct 
offenses  clearly  defined,  to  either  of  which  the 
general  term  ' '  intoxicating"  might  properW  a[H 
ply;  for  ale  and  cider  after  the  process  of  fer- 
mentation is  completed,  may  be  intoxicating, 
as  well  as  rum,  gin,  brandy,  etc.,  if  uottosu^ 
an  extent;  and  a  jury  upon  a  proper  indict- 
ment, may  so  find  them  in  individual  cases. 
StaU  V.  liiddle,  64  N.  H.,  879. 

An  indictment  for  being  a  common  seller  of 
spirituous  liquor  does  not  charge  the  respond- 
ent with  being  a  common  seller  of  ale,  porter 
and  cider;  ana  evidence  of  sales  of  ale,  porter 
and  cider  is  not  admissible  under  such  an  in- 
dictment. &al6  V.  Adamt,  51  N.  H.,  568. 

The  word  "  intoxicating  "  includes  a  luger 
class  of  cases  than  "  spirituous."  All  spirituous 
liquors  are  intoxicating,  but  all  intoxicating  liq- 
uors are  not  spirituous.  Commontoealth  v.  Mer- 
rick, 6  Cush.,  465,  468;  Walker  v.  Preaeott,  44 
N.  H.,511;  GomnumveaWiv.  Grey,  2  Gray, 501 
502;  C&mmonicealtkv.  Li'm-Tnore,  4  Gray,18,  20. 

The  construction  of  statutes  defining  terms 
as  in  General  Laws,  ch.  1,  ^  81,  cannot  govern 
in  construing  this  indictment. 

The  construction  of  the  statutes  is  governed 
by  the  legislative  definitions;  that  of  indict- 
ments is  governed  entirely  by  the  ordinair  use 
of  language.  State  v.  Canterbury,  28  N.  H., 
195. 

The  definition  in  the  construing  section  ap- 
pears to  be  given  as  a  rule  to  determioe  the 
meaning  of  the  statute,  not  as  a  rule  to  be  ap- 

Slied  ia  construing  the  same  when  used  in  an 
idictment.  State  v.  Adams  (supra). 
By  an  express  provision  in  the J^onstitution 
of  the  United  States,  tl^  accuwd^^tMl^^ enjoy 
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the  right  to  be  informed  of  the  nature  and  cause 
of  the  accusation.  Particularity  in  the  ladlct- 
ment  is  required.  Heard,  Crim.  Pi.,  98. 

This  constitutional  right  is  construed  to  mean 
that  the  indictment  must  set  forth  the  oftense 
"  with  clearness  and  all  necessary  certainty,  to 
apprise  the  accused  of  the  crime  with  which  he 
stands  charged."  U.  S.  v.  MUU,  7  Pet.,  142 
(88  U.  8.,  VIII.,  Law.  ed.,  837.) 

Every  ingredient  of  which  the  offense  is  com- 
posed must  be  accurately  And  clearly  alleged. 
U.  8.  T.  Cook,  17  WaU.,  174  (84  U.  8.,  XXX., 
Law.  ed.,  689.) 

The  IndictmeDt  must  show  on  the  face  of  it 
the  particular  offense  committed.  Com.  v.  HaM, 
16  Mass.,  240. 

An  indictment  which  may  apply  to  either  of 
two  different  definite  offenses,  and  does  not 
specify  which,  is  bad.  Ileard.Crim.  Pl.,lll;.fiM; 
V.  MarthaU,  1  Moody  (O.  C),  168. 

The  respondent  is  not  sufficiently  informed  to 
demur  or  to  plead  to  the  indictment  understand- 
ingly  and  would  be  unable  to  plead  a  convic- 
tion or  an  acquittal  or  even  a  ptudon,  in  bar  of 
subsequent  proceedings;  and  there  is  positive 
doubt  as  to  the  judgment,  if  any,  to  be  rendered, 
and  the  penaltr  to  be  inflicted.  Asst.  Home,  2 
Cowp.,  672;  Omnmanwealth  v.  Slack,  10  Pick., 
807;  U.  8.  V.  Cookitupra);  IT.  8.  v.  Reete,  and 
U.  8.  V.  GruikahankMV.B.,m.W&i'S.-Slll.. 
Law  ed.,  567,  698). 

The  indictment  is  all  the  more  vague  and  un- 
certain in  this  case,  because  the  name  of  the  per- 
son sold  to  is  alleged  as  unknown,  which  is  a 
doubtful  practice  in  itself.  Bishop,  Btat. 
Crimes,  2d  ed.,  §1087. 

Descriptive  allegations  in  criminal  pleading 
are  required  to  l>e  reasonable,  definite  and  cer- 
tain. Heard,  Crim.  Iiaw,45;  &Vonnell-v.  Queen, 
11  CI.  &  P.,  851;  rj.  8.  V.  Oruiks/tank  {supra). 

The  allegation  of  the  sale  of  one  quart  does 
not  sufficiently  charge  the  sale  of  a  quantitr 
less  than  ton  ^lons,  because  the  "  one  quart 
may  be  a  part  of  a  larger  quantity.  Common- 
vmlth  V.  OdUn,  28  Pidc..  276;  8tate  t.  Adamt 
(«upm). 

"Bia^hmaitJ.,  delivered  the  opinion  of  the 

court; 

General  laws,  chapter  109,  §  18,  provides  that 
"  If  any  person  not  being  an  agent  of  a  town 
for  the  purpose  of  selllag  spirits,  sell  or  keep 
for  sale  any  spirituous  liquor,  in  any  quantity, ! 
he  aliall  be  fined  $50;  ana  for  any  subsequent . 
offense  he  shall  be  fined  |100  or  be  imprisoned  j 
not  exceeding  ninety  days,  or  boUiu" 
68 


Section  15  provides  that  "  If  any  person,  not 
being  an  agent  of  a  town  for  the  purpose  of 
selling  spirituous  liquors,  shall  sell  or  keep  on 
sale,  cider,  in  less  quantities  than  ten  galunu, 
except  when  sold  by  the  manufactorer  at  the 
press,  or  in  an  unfermented  state,  or  lager  beer 
or  other  malt  liquors  not  included  in  the  list  al 
these  already  prohibited  by  law  in  any  quantitr, 
such  person  shall  be  fined  $10  and  tat  any  anb- 
sequent  offense  $50." 

The  crime  and  penalty  of  the  18th  aectton  are 
different  from  those  in  the  15th;  and  the  in- 
dictment not  iaforming  the  respondent  of  which 
of  the  crimes  he  is  charged,  is  trad  for  uncer- 
tainty. 8tateY.Mes$cnger^^.  H.,348.  Neither 
does  it  show  which  of  the  two  sections  the  re- 
spondent is  accused  of  violating.  8taU  v.  SfuT' 
burru,  58  N.  H.,  159;  State  v.  Narramore,  68 
N.  H.,  273,  275;  State  v.  A<Uim;h\  N.  H.,  d6a 

Indietwent  quathed. 

Smith,  J.,  did  not  sit;  the  others  ooncomd. 


HAZEN 

p. 

CONCORD  RAILROAD  CO. 

A  hypothetical  ease  may  be  discha^ed 

witnout  a  decision. 

(HUlsborouffh— Decided  July  n,  isau 
pASE. 

\J  The  plaintiff  claims  to  recover  for  a  lomot 
services  and  suciety,  caused  by  injuries  received 
by  his  wife  through  the  negligence  of  the  de- 
fendant. In  an  action  brought  by  her  against 
it,  she  has  recovered  damages  for  her  inju- 
ries. The  parties  desired  the  opinion  of  toe 
court  on  the  question  whether  the  plaintiff  can 
recover  fw  loss  of  her  services,  or  for  loss  of 
her  society. 

Meesr$.  Wadleigrli  &  Wallace,  for 
plaintiff. 

Met»rt.  J.W.  Fellows,  and  C.  H,  Banu, 

for  defendant. 

Doe,  Ch.  J.:  It  is  not  deemed  advisable  to 
investigate  the  questions  of  law  mooted  in  this 
hypothetical  case.  The  plaintiff  and  his  wife 
may  have  so  exercised  their  equal  rights  as  to 
give  neither  any  fpound  of  fact  for  a  claim  ftf 
foss  of  either  services  or  society. 

Gate  discharged. 
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SCPEEME  COUBT  OF  NbW  HAHPBUIRB. 


L.  B.  CLOUQH  et  ai.,  Exra.,  Ap^., 

V. 

Joseph  B  CLARK,  Admr. 

A  decree  of  the  Judge  of  Probate*  doe* 
not  necessarily  diecharge  the  adminis- 
trator uid  clove  the  settlement  of  the 
estate;  and  an  »]ipellaiit«  from  the  dis- 
allowanoe  of  a  claim  by  the  CommiBsion- 
er  of  Insolrenoy,  is  not  barred  by  snch 
decree,  from  prosecuting  his  appeal  to 
final  judgment;  npr,  if  hisolatm  isestab- 
lUiea,  CromolaeiDf  it  on  the  Ust  -witii 
the  other  creaitors. 


(HfUsboroush- 


-I}e<ddedJiilr8IL.1886.) 


APPEAL  from  the  disallowance  of  a  claim 
by  the  Commissioner  of  Insolvency,  upon 
the  estate  of  Moees  Fellows. 

M  the  March  Term,  18S5,  the  defendant 
^eaded  that  since  the  commencement  of  that 
Term  he  had  settled  hisadminislratioD  account 
in  the  Probate  Court,  and  it  being  thereupon 
found  that  Uie  estate  had  been  wholly  expend- 
ed in  defraying  the  expenses  of  the  last  sick- 
nesaand  funeral  of  the  deceased  and  the  ex- 
pense of  administration,  a  decree  was  entered 
msclmrging  the  defendant  from  all  claims  of 
creditors  a^iost  said  estate. 

JfeMra.  Clongh  &  Clark  and  Chase  Sb 
Stmler,  for  appellants. 
Mr.  C.  R.  Horrlson,  for  defendant. 

Bln^iaai.  J.,  deUTered  the  opinion  of  the 

ooart: 

The  plaintiffs  have  the  right  to  try  their  case 
tmless  bcurred  by  the  facts  stated  in  the  defend- 
ant's plea. 

Section  25,  ch.  199,  O.  L.,  [HroTides  that  if 
the  estate  of  any  person  deceased,  after  deduct- 
ing the  allowance  made  the  widow,  diall  be 
expended  in  defraying  the  expense  of  the  last 
S(^esa^and  funeral  of  the  deceased  and  ex- 
penses of  administration,  the  administrator,  on 
the  a^Iement  of  his  account  and  due  notice  to 
tie  heirs  and  others  interested  in  the  estate,  shall 
be  wholly  discharged,  by  decree  of  the  judge, 
from  claims  of  creditors  against  the  estate, 
without  other  proceedings. 

The  decree  stated  in  the  plea  comes  within 
the  language  of  the  statute  and  the  inquiry  is, 
what  is  the  meaning  of  the  statute?  Is  It  that 
the  estate  shall  be  discharged  under  all  circum- 
stances and  for  all  time,  from  the  payment  of 
its  debts,  or  that  the  liability  of  the  adminis- 
tntor  shall  be  suspended  as  to  the  clidms  of 
creditors,  ao  long  as  the  estate  of  ihe  deceased 
in  his  hands  remains  as  at  the  date  of  the  de- 
cree? , 

The  settlement  of  the  estate  is  not  necessarily 
closed  and  the  administrator  discharged  by  the 
decree;  but  he  continues  to  be  administrator, 
and  the  settlement  of  the  estate  may  proceed 
unUl  it  is  completed.  It  is  possible  that  assets 
may  come  to  the  hands  of  the  administrator 
that  should  be  wpliedjn  pavment  of  thedebts. 
We  think  the  efl^  of  the  ctecree  is  to  suspend 
the  liability  of  the  administrator  to  pay  the 
debts,  90  long  as  the  assets  in  his  hands  con- 
ttnw  as  at  tiie  date  of  t^e  decree,  and  that  it 
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does  not  discharge  the  administrator  or  the  es- 
tate from  their  payment,  in  case  assets  are 
found. 

In  this  view,  the  plaintiffs  may  prove  their 
debt,  while  the  evidence  is  at  hana,  and  have  it 
placed  on  the  list  of  claims  ready  to  recdve 
their  distributive  share,  should  there  be  any- 
thing to  distribute. 

Ikmurrer  nutained. 

Allen.  Smith  and  Clark,  JJ.,  did  not  sit; 
the  others  concurred. 


Benjamin  F.  TUCKER 
f. 

George  H.  ADAMS  et  al. 

1.  Spiritnon*  liqnor  does  not  lose  Its  char- 
acter of  property  by  being  illegally  kept 
for  sale. 

3.  The  provieiona  of  Qen.  Laws,  ch.  117, 
§g  1,  2,  requirlatf  every  firm  to  file  with 
the  town  clerk  a  certificate  of  their 
naiues  and  residences,  do  not  affect  a  mlt 
aj^ainst  a  pw^tner  upon  a  cause  of  ac- 
tion not  growing  out  of  the  affairs  of  hia 
firm. 

8.  When  a  eherifi;  attaching  partnership 
goods  as  the  property  of  a  member  of 
the  firm,  takee  a  receipt  for  them  from 
another  member,  and  leaves  them  in  the 
poMeaaion  of  the  firm,  the  paramount 
partnership  title  is  a  defbnaa  in  an  ac- 
tion on  the  receipt. 

(Henrliaack-Declded  July  81, 18».) 

TROVER  for  spirituous  liquor  and  other  sa- 
loon goods,  by  a  sherifE  against  a  receiptor 
of  attached  prOTwrtv.  DiKharged. 
Facta  found  by  the  court. 
The  goods  were  the  property  of  fife  and  the 
defendant,  partners  in  the  firm  of  Fife  &  Co. 
The  plaintiff's  attachment  of  them  was  made  in 
a  suit  brought  by  Hoyt  against  Fife,  on  a  debt 
due  from  Fife  to  Hwt,  and  contracted  before 
the  partnership  of  Fife  &  Co.  was  formed.  The 
goods  were  left  in  the  saloon  of  Fife  &  Co., 
where  they  were  attached,  fife  had  ^ven 
Adams  mortgages  of  a  large  part  of  them  as  se- 
curity for  a  note  given  for  money  loaned  by 
Adams  to  Fife,  and  contributed  by  Fife  as  his 
share  of  their  capital;  and  the  mortgages  were 
recorded.  It  was  understood  that  Adams  was 
to  be  a  silent  partner,  and  that  his  name  was 
not  to  be  disclosed;  and  the  certificate  required 
hy  Gen.  Laws,  ch.  117,  S  1,  was  not  filed  ixs 
the  town  clerk.  On  the  day  of  the  attachment, 
the  plaintiff  demanded  of  Adams  an  account  on 
oath  of  the  amount  due  on  his  mortgages,  and 
an  account  has  not  been  given. 

Metgrs.  Albin  ft  Mnrtln,  for  plaintiff. 
A  partnership  would  be  deemed  void  Iiecause 
illegal,  if  it  contemplated  a  business  which  the 
law  ex^«ssly  prohibits.  Pars.  Part.,  9,  10; 
Story,  Part.,  §  6;  5  Wait,  Act.  &  Def.,  106; 
Bartte  v.  NuU,  4  Pet.  (89  U.  S.),  184;  Q&rdon 
V.  Hmcdm,  12  C.  &  F.,  287;  1  Story,  £q.  Jur., 
§296.  ^  , 
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allj  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  thereby  Induces 
him  to  act  on  that  belief  so  as  injuriously  to  af- 
fect him,  he  is  precluded  from  averring  a  dif- 
ferent state  of  things  as  existing  at  that  time.  6 
Wait,  Act.  &  Def.,  689;  Drm  v.  Kimlxai,  48 
N.  H.,  263;  JNflAonbim  V.  CMekering,  41 N.  H., 
880;  mtehaiv.Seed.9G^,StXii;8tr<mii'f.Ea»- 
leorth,  36  Vt.,  866. 

In  this  equitable  estoppel,  the  party  is  forbid- 
den to  set  up  his  legal  title,  because  he  has  so 
conducted  himself  that  to  do  it  would  be  con- 
trary to  equity  and  good  conscience.  Horn  v. 
Oole,  51  N.  H.,  287-392. 

It  is  not  necessary  to  the  estopt>e1  that  the 
declarations  of  conduct  should  be  intended  to 
deceive  any  particular  {terson  or  persons;  if  they 
were  intended  to  deceive  generally  and  made 
under  such  circumstances  that  it  must  have 
been  understood  that  they  were  likely  to  de- 
ceive, and  any  person  using  due  diligence  was 
in  fact  deceived  by  them,  it  is  enough.  Horn 
T.  Oote,  91  N.  H.,  297,  and  cases  there  dted, 

Mr.  Charles  P.  Siuiboni.  for  defendants: 

The  officer  making  the  attachment  could  not 
legally  take  possession  of  the  property,  exclude 
Adams  from  possession,  nor  divert  it  from  the 
use  for  which  it  was  held.  TVaufwef^T.  ^vten, 
43  N.  H.,  291. 

Doe.  OA.  J.,  delivered  the  opinion  of  the 
court: 

The  goods  did  ndl  lose  the  character  of  prop- 
erty by  being  lllegaUy  kept  for  sale,  or  being 
used  in  an  illegal  oudfness.  Whatever  difficul- 
ties either  partner  might  encounter  in  enforc- 
ing the  partnership  contract  against  the  other, 
the  title  of  their  chattels  was  not  destroyed  by 
the  unlawfulness  of  their  traffic. 

The  evidence  concerning  the  mortgages  raises 
no  quesUcm  of  law.  It  is  not  foimd  as  a  fact 
that  the  plaintiff  in  interest  had  any  knowledge 
of  the  mortgages  when  he  ordered  the  attach- 
ment, or  acted  upon  a  belief  that  they  showed 
the  true  state  of  the  title,  or  was  misled  by  them, 
or  was  induced  to  chan^  his  position  by  the 
mortgagee's  representation  that  the  goods  were 
the  property  of  Fife.  The  facts  of  an  estoppel 
are  not  stated  in  the  reserved  case. 

The  provisions  of  Gen.  Laws,  ch.  117,  1, 
2,  requiring  every  firm  to  file  with  the  town 
clerk  a  certificate  of  their  names  and  residences, 
and  relieving  a  plaintiff  from  certain  conse- 

?:uences  of  the  nonjoinder  of  a  partner  as  a  de- 
endant  in  an  action  against  a  firm,  are  not  ap- 
plicable in  this  case.  The  defendant,  having 
neglected  to  render  the  demanded  aocount,cui- 
not  set  up  the  mortgages  as  a  defense.  Wheth- 
er he  can  be  relieved  on  a  bill  in  equity  upon 
ch.  29,  Laws  of  1883,  is  a  question  not  nused  by 
the  case.  The  attached  goods  remained  in  the 
rightful  possession  of  the  defendant  and  his 
partner,  and  their  paramount  tide,  asserted  by 
the  defendant,  is  a  defense  in  this  suit.  HiUv. 
Wigain^  31  N.  H..  392,  802;  Clement  v.  LiUle, 
42  N.  H.,  663,  S70.  Some  other  process  is  nec- 
essary for  reaching  the  interest  of  Fife  in  such 
partnership  property  as  may  be  left  after  the 
payment  of  partnerahip  debts. 
Case  diteharged. 

BinghajB,  J.,  did  not  sit:  the  others  con- 
curred. 
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Samuel  W.  DEABBORN  «t  a2. 

*.   

Charles  A.  NEWHALLl 

1.  Whetiier  a  Tenllet  haa  or  has  not  been 
recorded,  and  whether  the  Jury  baTe 
or  ha/ve  not  separated,  the  case  may 
be  recommitted  to  them  for  the  oorree- 

tion  of  a  mistake  in  the  verdict. 

2.  Whetherjuaticere^niresareeominit- 
tal,  and  whether  injustice  results  from 
it,  are  qnestiozts  of  fact*  to  be  deter- 
mined at  the  trial  (erm. 


(BooUngfaam- 


-Decided  Jutr  ^  1886.) 


ASSUMPSIT.   On  defendant's  exceptions. 
OTerruled. 

The  defendant  bar^ned  with  the  plaintiffs 
for  the  wood  on  a  lot  m  Hampton,  at  f2  a  cord; 
and,  after  removing  a  part,  he  refused  to  take 
the  rest,  claiming  that  the  plaintiffs  had  induced 
him  to  make  the  bargain  by  false  and  fraud- 
ulent representaticxis.  In  this  acti(»,  the  Dlaint- 
ifls  attached  the  wood  remaining  on  the  lot.  as 
the  property  of  the  defendant,  and  caused  it  to 
be  sold  on  the  writ.  Two  days  after  a  verdict 
had  been  returned  for  the  plamtiffs,  one  of  the 
jurors  by  whom  the  case  had  been  tried  in- 
formed tne  court  that  a  remark  made  by  the 
clerk  and  overheard  by  him,  had  caused  him 
to  think  the  jury  had  madea  mistake;  that  they 
had  treated  the  money  received  by  the  officer 
from  the  sale  of  the  attached  wood  as  a  pay- 
ment received  by  the  plaintiffs  from  the  defend- 
ant; and  that  tlie  verdict  was  for  the  balance 
due  the  plaintiffs  beyond  that  amount.  The 
court  caused  the  jurors  to  be  called  by  the  clerk, 
stated  to  them  what  one  of  them  had  Bald  and 
inquired  if  they  had  treated  the  money  received 
by  the  officer  as  a  pavment  to  the  plaintiffs. 
Several  jurors  replied  m  the  affirmative.  The 
court  then  instructed  the  jury  that  the  money 
received  by  the  officer  was  not  a  payment  to  the 
plaintiffs  and  should  not  be  deducted  as  a  pay- 
ment, but  was  security  for  any  judgment  the 
plaintiffs  might  recover,  and  directed  them  to 
retire  and  correct  their  verdict,  if  it  was  errone- 
ous on  that  point;  and  a  second  verdict  was  re- 
turned in  which  the  mistake  was  corrected. 
The  counsel  of  both  parties  left  town  when  the 
case  was  first  submitted,  and  had  not  returned 
when  it  was  resubmitted.  Judgment  was  or- 
dered on  the  second  verdict,  ana  the  defend- 
ant excepted. 

Meaera.  Karstoa  and  Kastwn,  for  de- 
fendant. 

Mmm.  WiffKia  &  Fuller,  for  plaintiffs : 

All  courts  of  record  possess  the  power,  at  any 
time,  to  correct  mistakes  and  to  make  their  rec- 
ords conform  to  the  truth  of  the  case,  and  they 
are  the  sole  judges  of  the  necessity  and  pro- 
priety of  allowing  such  amendment,  and  q£  the 
amount  and  character  of  the  proof  required  to 
set  the  court  in  motion.  BaJch  v.  Shaxo,  7 
Gush.,  282;  Fay  v.  TTenirfl,  8  Ciwh.,  815. 

That  verdicts  are  amendable  like  other  records, 
see,  Cha^an  v.  Coffin,  14  Gray,  454;  Capen  v. 
SUmghton,  16  Gray,  866;  Gogan  v.  Bbden,  1 
Burr.,  388;  Brown  v.  Dean,  123  Mass.,  266; 
Commonwealth  v.  Carrington,  116  Mass.,  37. 

The  general  rule  seems  to  be  that  until  the 
verdict  is  recorded,  the  jury  may  be  required 
to  reconsider  it  and  to/cerrect  aay  nustake 
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whfaA  they  have  made.  Brown  v.  Dean,  128 
Mass.,  366  ;  CommonteealtA  v.  Carrington  («u- 
fra). 

Xo  ttatute  forbida  the  course  taken  at  the  trial 
term,  and  "In  this  State  legal  rij^hts  are  nolon^r 
naificed  by  judicial  legislation,  prohibitmg 
dtdr  oae  of  modes  of  procedure  reasonably  nec- 
waiT  for  their  vindicatloii."  RuVierford  v. 
Wiitehrr,  60  N.  H.,  110  ;  MeUalf  v.  QUmore, 
MN.  H.,  417. 

Whetliier  this  was  a  case  calling  for  the  exer- 
cise of  the  court's  corrective  power,  is  pecul- 
iiriy  a  question  for  the  trial  Term;  and  Kaving 
been  there  decided.  ^  the  very  Judge  and  Jury, 
before  whom  the  cause  was  tned,  the  law  Term 
will  not  revise  that  decision.  Wentwarth  v. 
Jiferwn,  60  N.  H.,  158  ;  Smith  v.  Ctuhnuin, 
59  N.  H..  519  ;  Dwnaa  v.  Hampton,  68  N.  H., 
184;  FuUer  v.  Bailey.  58  N.  H.,  71;  Datiiet*  v. 
Lebanon,  68  N.  H.,  284 ;  Li^favar  t.  Smith,  58 
N.  H.,  135. 

Doe»  Ck.  J.,  delivered  the  oj^nion  of  the 
codrt : 

In  some  jurisdictions  a  recorded  verdict  can- 
not be  amended  by  the  jui^  after  their  aepara- 
1100  ;  but  in  this  State  a  diCFereut  practice  pre- 
vails. The  error  in  this  case  could  be  corrected, 
whether  the  verdict  had  or  had  not  been  re- 
e«ded  and  whether  the  jury  had  or  had  not  sep- 
uated.  Their  separation  increased  the  danger 
of  wrong  bein?  done  by  their  amendment  of 
the  verdict.  The  increased  danger  raised  the 
question  whether  justice  required  a  recommit- 
tal of  the  case  for  reconsideration;  and  when, 
on  reconsideration,  the  verdict  was  amended, 
there  was  a  question  whether  justice  required  a 
JpdgmeDt  on  the  amended  veraict.  Both  ques- 
tkms  were  matters  of  fact  to  be  determined  at 
the  trial  Term.  JWwwt.  5foci(nff,  44  N.  H.,  376; 
DalrymjOe  v.  WUUama,  68  N.  Y.,  861. 

The  court  could  inquire  of  the  jury  touching 
their  verdict  and  the  grounds  upon  which  they 
proceeded,  for  the  purpose  of  ascertaining 
whether  the  case  had  been  properly  tried. 
Watkbr  V.  Sawyer,  18  N.  H.,  191,  196;  SmiUi  v. 
A(Der».15N.  H.,  546,  m;Johnmniv.  IlawrhiU. 
85  y.  H.,  74.  87. 

The  inquiry  could  be  made  after  the  Jury, 
being  discharged  from  the  case,  had  separated. 
Clough  V.  Clovgh,  28  N.  H.,  24. 

The  reason  for  making  the  inquiry  did  not 
Bospend  either  the  power  of  inquiry  or  the 
powerof  recommitment.  For  an  immaterial  rea- 
aoD.  a  proper  inquiry  was  made,  upon  proper 
answN*:  the  ease  was  properlv  recommitted; 
and,  by  the  correction  of  on  undoubted  and  nat- 
lual  mistake,  justice  waa  legally  done.  The 
recording  of  an  erroneous  verdict,  award  or 
judgment  does  not  neceesarily  render  all  its  er- 
rors incurable,  and  the  separation  of  jurors,  ref- 
erees or  other  jud^,doesnot  nececearlly  disable 
them  to  undo  the  injustice  of  such  a  mistake  as 
the  Jury  f dl  into  in  this  caae. 

Btetptien  otcrruted. 

Clark.  J.,  did  not  sit ;  Blodcstt.  J.,  dis- 
sented; the  others  concuzied. 


K.  a. 


C.H.  BROOKS  «t  at. 
R  R  HOWISON. 

1.  The  neeessity  of  apleiuu^  remedy  for 
the  infrin^ment  of  a  lesal  rl^ht.  ac- 
cepted as  a  general  rule  of  the  oommoD 
law,  authorUea  and  requires  the  hiren- 
tion  and  use  of  convenient  procedure 
for  ascertaining  and  estabusbinff  the 
right  and  obtainiiu*  the  remedy.* 

2.  When  a  single  action  of  asBompsit  is 
an  adequate  and  convement  aaode  of 
reeoTerinif  monegr  which  one  of  ser- 
eral  common  owners  of  a  chattel  ex- 
pressly or  impliedly  promised  to  pay 
his  co-tenants  for  his  eiclusive  use  of  it, 
the  promisees  may  Join  in  such  action  at 
common  law,  and  their  sereral  rights 
in  the  damaKes  may  be  established  and 
enforced  by  a  necessary  form  iMT  Judc- 
meat  and  execution. 

3.  Where  their  shares  of  the  vmlw  of  his 
use  of  the  common  property  are  to  be 
allowed  as  a  paymant  to  him  by  them 
as  his  oo-snretles,  and  their  claim,  and 
other  related  affairs  are  entitled  to  a 
joint  and  complete  adjustment  which 
cannot  be  made  at  law,  the  inadoana- 
4^  of  remedy  at  law,  is  a  ^und  of 
chancery  jurisdiction. 

4.  Justice  may  require  the  prosecution 
of  an  action  at  law  wad  a  bill  in  equi- 
ty, on  the  sameeauseof  action  at  the 
same  time. 


(Hlllsborougrh 
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ASSUMPSIT,  for  the  use  of  funiitUK  owned 
by  the  nine  plaiDtiffs  and  the  d^endant  as 
tenants  in  common.    Cote  discharged. 

The  declaration  contained  common  counts 
and  a  special  one.  To  the  former  the  de- 
fendant pleaded  the  general  issue ;  to  the 
latter  he  demurred,  on  the  ground  that  there 
could  not  be  a  joint  recovery.  The  demur- 
rer was  sustained,  and  the  plaintiffs  except- 
ed. The  phiUitifk  having  filed  a  bill  in  equity 
on  the  same  cause  of  action,  the  defendant 
moved  for  an  order  requiring  them  to  elect  in 
which  suit  they  would  try  the  matter  in  con- 
troversy. The  motion  was  denied,  and  the  de- 
fendant excepted.  By  consent,  both  suits  were 
tried  together  by  the  court. 

The  plaintiffs  and  the  defendant  having  been 
sureties  on  a  note  tor  Yose,  who  gave  them  a 
mortgage  of  the  furniture  as  security,  the  de- 
fendant paid  the  amount  due  on  the  note  and 
took  it. 

Mr.  R.  nc.  Wallace,  for  plamtiffs. 

Jfr.  Geo.  B.  French,  for  defendant: 

Upon  the  evidence,  the  plaintiffs  must  be 
nonsuited  for  improper  Joinder,  they  not  ap- 
pearing: to  be  a  wheel  within  a  wheel,  having  a 
joint  title  or  interest  distinct  from  the  defend- 
ant, with  a  separate  unity.  Smithv.  Woodman 
28  N.  H.,  520,  628;  Wn^ht  v.  Obteigh,  21  n! 
H.,  339,  342;  Mooer^  v.  JttnJfcw,  39  N.  H.,  420 
428,  429,  480.  -  .  , 

The  plaintiffs  ought  to  have  been  put  to 
their  election  to  stand  on  oneor  the  other  case. 
In  equity,  where  it  is  a  rule  that  he  who  asks 
equity  shall  do  equity,  it  is  wrong  to  allow  a 

*  See,  Wallrar  T.  Walter,  post,  m 
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multiplicity  of  suits  to  go  forward  at  the  same 
time  about  the  same  matter,  which  are  oot  aux- 
iliary to  each  other,  since  one  of  the  grounds 
of  equitable  jurisdiction  is  to  prevent  multi- 
plicity of  suits.  Bailey  v.  Collins,  59  N.  H., 
461;  Eastman  v.  Company,  47  N,  H..  78,  74, 
80. 

This  equity  suit  is  io  no  sense  auxiliary  to 
the  suit  at  law,  and  nothing  in  Mete^f  t.  Oil- 
more,  09  N.  H.,  417,  sanctions  bringing  "from 
the  arsenals  of  the  law"  a  new  weapon  until 
the  old  one  is  withdrawn  or  burst. 

The  cases  we  hare  cited  in  the  28th,  39th  and 
3lBt  N.  H.,  show  that  there  could  be  no  recov- 
ery on  the  common  counts  in  assumpsit;  the 
declaration  must  be  special  under  the  statute 
and  there  need  be  no  mea  in  abatement  for  mis- 
Joinder.  Mooers  v.  Bunker,  29  N.  H..  422, 
436,  428. 

The  action  for  money  had  and  received 
which  once  accompanied  oMuntj^n'^  in  the  Laws 
of  18S4,  p.  150,  ch.  154,  disappeared  in  the  Re- 
vised Statutes,  and  as  the  statute  was  remedial 
a  party  suing  must  allege  in  such  manner  as  to 
bring 'himself  under  the  statute.  (Heott  v. 
Thompson,  59  N.  H.,  IH 

What  the  defendant  would  have  done  \mdsr 
different  circumstances,  what  were  his  ^ent 
thoughts,  feelings  and  inclinations  is  Immate- 
rial. But  his  use,  not  being  hostile  to  any  law- 
ful arrangement  of  the  plalntifis,  not  interfer- 
ing with  anv  common  use  proposed  by  them, 
did  not  render  him  liable  to  them  without  his 
express  consent,  which  he  never  gave  and 
whi(^  they  do  not  allege  be  ever  gave.  Bar- 
nnv.  Marsh,  68  N.  H.,  107. 

It  is  not  worth  while  to  discriminate  and  de- 
termine whether  this  was  a  tenancy  in  com- 
mon, or  strict  joint  tenancy;  for  it  seems  that 
in  either  case  tlie  right  of  the  possession  is  the 
same;  and  use  and  accountability  and  non-ac- 
TOuntaUlity  are  the  same,  3  Kent,  851 ,  note  g; 
Coke,  Litt.,  200  a,  except  as  to  Burvivorshlp. 
Schouler,  Pers.  Prop.,  8  168. 

To  adjust  controversies  between  those  who 
ure  so  unfortunate  as  to  have  once  been  chattel 
(wmmunists,  and  to  determine  bow  far  each 
proprietor  shall  enjoy  or  dispose  of  what  ought 
to  be  either  sold  and  divided,  or  else  managed 
upon  some  special  agreement,  is  a  task  which 
our  courts  are  reluctant  to  assume.  Blood  v. 
Blood,  110  Mass.,  545;  FKeld  v.  Craig,  8  Allen, 
867.  ©wrre.- whether  the  statements  in  Snrrefyv. 
Leeds,  54  N.  H. ,  148, 144,  apply  in  case  of  per- 
sonal property? 

The  mortgage  must  be  construed  as  taken 
for  HiS  benefit  of  each  mortgagee  to  the  extent 
lie  needed  indemnity;  that  u  the  only  sensible 
;ind  just  construction.  Woodman  v.  Barker,  3 
N.  H..  479;  Schouler,  Per.  Prop.,  g  159. 

But  in  joint  tenancy  there  is  no  greater  ob- 
stacle to  one's  possessing  with  a  co-tenant  an 
indivisible  thing,  than  tnere  is  in  the  case  of 
tenancy  in  common,  and  he  who  fails  by  due 
diligence  to  enter  into  bis  privileges,  in  the  one 
case  as  remediless  as  in  tne  other-,  vigUantibus 
non  dormientibus  agvitas  siibvenit.  2  Kent,  861, 
note  (g). 

It  will  be  conceded  by  all  that,  prior  to  the 
atat.  of  3  &  4  Anne,  oh.  16,  g  27,  the  courts  of 
common  law  gave  no  remedy  for  the  recoverj' 
by  a  co-tenant  of  another  co-tenant  of  rents, 
fines,  etc.,  received  beyond  his  proportion  un- 

73 


less  he  could  be  shown  to  be  a  baOilf  of  the 
plaintiff.  Story,  Eq. ,  g  446. 

A  baUiff  is  one  who  has  the  administration 
and  charge  of  lands,goods  and  chattels,  to  make 
the  best  benefit  for  the  owner.  Bac.  Abr.  Ac- 
compt.;  Coke,  Litt.,  172. 

So  far  as  rent  is  concerned,  if  there  were  ten 
lessees  of  ten  separate  tenements  belonging  to 
ten  joint  owners,  and  one  of  the  ten  joint  own- 
ers received  of  one  of  the  lessees  any  rent  cov- 
ering the  whole  rent  for  any  space  of  time,  that 
rent  he  must  divide  with  the  rest;  had  this 
principle  been  applicable  to  sole  occupation  by 
one  joint  owner,  he  could  not  have  used  any 
fractional  part  of  the  land  without  accounting 
for  a  proportional  part  of  its  products.  Ugn- 
dersonv.  Basim,79Eag.  C.  L.,  709;  see, /?aj«fcn 
v.  MerriU,  44  Vt.,  m-,  Pico  v.  Columbet,  18 
Cal.,414. 

In  1706  came  the  remedial  Statute  4  Anne, 
ch.  16,  based  upon  the  practice  in  chancery  of 
granting  an  account,  and  thereafter  the  courts 
of  law  and  equity  found  themselves  acting  to 
the  same  intent,  to  meet  the  same  wrong  super- 
seding the  other.   8  Com.  Dig.,  6. 

From  tiie  rarity  of  joint  tenancies  or  tenan- 
cies in  common  of  chattels  independent  of  part- 
nership transactions,  giving  rise  to  an  income 
by  way  of  rents  and  profits  for  their  use  and 
possession  by  strangers,  it  is  diflicult  to  find 
cases  in  the  early  reports  parallel  with  those 
relating  to  realty.  There  |niay  be  a  few  cases 
in  admiralty  like  Born  v.  Qi^n,  1  AmbL, 
255,  or  SlTdly  t.  Wivson,  1  Vem.,  397,  but  no 
great  weight  is  to  be  given  to  them. 

It  is  far  better  to  trust  the  court  which  ren- 
dered the  decision  in  McMahon  v.  BureheU,  2 
Phill.,  127,  and  Pulteney  v.  Warren,  6  Ves.  Jr., 
98. 

Although  the  Statute  4  Anne  provided  a  rem- 
edy in  the  shapeofanaccountithis  precise  form 
got  into  disfavOT  so  much  so  Uiat  by  judicial 

construction  indebitatvs  assumpsit  was  sustained 
whenever  an  action  of  account  would  lie  under 
the  statute.  CuUer  v.  Chirrier,  54  Me.,  8J,  90; 
Oowen  V.  Shaw,  40  Me.,  66. 

Made  acceptable  by  this  construction,  the 
statute  came  along  with  the  common  law  to  this 
country.  Gmcen-v.  Shaieimtpra),^;  Brigham 
V.  Eteietk,  9  Ma88.,688, 640;  Jones  v.  ffarradtR, 
9  Mass.,  540;  Mnnroe  v.  Luke,  1  Met  ,459,468; 
Waster  V.  Gal^,  47  N.  H.,  294;  Be^otds  v. 
Wilmeth,  45  Iowa,  698.  We  fail  to  find  any 
practice  under  it  in  New  Hampshire. 
The  statute,  ch.  164,  Laws  1884  has  been  re- 
rded  as  purely  remedial  Olcott  v.  Thompson, 
N.  H.,  154. 
So  far  as  chattels  are  concerned,  at  first,  It 
only  embraced  copartnership  cliattels,and  never 
aimed  to  afford  any  remedy  for  recovering  for 
the  use  of  such,  and  even  the  sections  as  to 
realty  provide  that  there  must  be  exclusive  pos- 
session against  the  will  and  without  the  consent 
of  the  co-owner,  to  lay  a  foundation  for  dam- 
ages. Perley  v.  Bi-own,  12  N.  H.,  498;  Wr^^hi 
V.  Oobleigh,%\  N.  H.,  889. 

Outside  of  partnership,  the  loint  ownership 
of  chattels  for  the  purpose  of  deriving  an  in- 
come was  probably  somewhat  unusual,  and  it 
probably  was  thought  that  replevin  and  trover 
afforded  ample  remedies  for  all  recognized 
wrongs  in  that  direction.  Odiome  v.  L^ord,  9 
N.  H7,  611;  Oarrv.  Dodgfrn^Him-.Weld 
Digilized  by  VjUOy  [t. 
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T.  Oiiter.  21  Pick.,  562;  DOansy  v.  Root,  90 
Ma88.,506;  Blood  v.  J32W,110MaB8.,545;  SouVi- 
worth  V.  Smith,  27  Coon.,  855;  Farr  v.  Smith, 
9  WeuL.  338;  Mertereau  v.  2/orton,  IS  Johns., 

m. 

From  a  statute  passed  In  Maine  in  1848.  Bev. 
Stat.,  ch.  61,  S  1.  Cutler  v.  Currier  (jtupra),  we 
see  wliat  they  regarded  as  wrongs  proper  to  be 
redressed  and  witat  they  considered  were  the 
only  real  delicienctes  of  4  Anne,  ch.  16. 

The  Statute  4  Anne  as  construed  by  anover" 
whelming  ma^rity  of  authorities,  in  number 
and  wa^t,  did  not  include  redress  for  sole  use 
and  occupation,  nor  recognize  it  as  a  wroiu; 
or  injustice.  WA»ter  v.  Oa^f,  47  N.  H.,  389, 
294. 

The  leading  case  in  England  in  Henderson  v. 
Eaaan,  79  Eng.  C.  L..  701  (1851).  This  case 
follows  the  decision  in  equity.  McMahon  v. 
Burebdl  (aupra);  79  Eng.  C.  L.,  7D5. 

The  court  in  Vermont  thinks  the  first  decis- 
bnieportedinl2Adol. &EI1.  (K.  8.),986,wb8 
ri^t  This  was  argued  before  only  two  Jus- 
tins  and  the  written  opinion  is  very  brief.  It 
did  not  commend  itself  to  the  Lord  Chancellor 
and  has  never  been  treated  as  the  law  of  the 
English  courts  nor  to  any  great  extent  of  this 
countrj'.  Henderson  v.  Ektaon,  as  finally  de- 
cided, has  received  very  frequent  mention  in  the 
courts  of  the  U.  S.  It  is  ci^  in  TTebaferr:  Cal^ 
(«upm),  and  the  reasons  upon  which  it  is  based 
ire  found  partly  in  Burleigh  v.  Ford,  59  N.  H., 
3^.  It  is  in  faaimony  with  Manachusetts  de- 
ciidons,some  antedatingitbymanyyears.  Brig- 
ham  V.  .ff/WeiA,  9 Ma8s.,538;  Jonety.  Harraden, 
i  Mass.,  540;  Sargent  v.  Bartons,  12  Mass., 149, 
153;  Fanning  v.  Chadmek,  8  Pick.,  424;  Jtfu/i- 
roe  V.  Luke,  1  Met.,  464;  Calhoun  v.  Ourtie,  4 
Het.,  414;  Wiibur  v.  WiSmr.  18  Met.,  404;  Bal- 
lott  V.  Wood,  8  Cush.,  54,  55;  Sh^rd  v.  Rich- 
ard/, 2  Gray,  424;  Badger  v.  Holnm,  6  Gray, 
118;  Peck  v.  Carpenter,  7  Gray,  288;  Brovm  v. 
W^Uington,  106  Mass.,  319;  Blood  v.  Blood  (m- 
pra);  Sisaonv.  Tate,  114  Mass.,  497,  501. 

In  the  case,  Shepard  v.  Ridiardt,  there  was  a  : 
comdum  possession  and  reception  of  crops.  In 
8imm  v.  T(Ue  we  have  a  case  inequity  as,  also, 
in  Blood  V.  Blood,  and  Massachusetts,  not- 
withstanding the  hypercritical  distinctions  at- 
tonpted  to  be  drawn  in  Hayden  v.  MerriU,  44 
Vl,  336,  has  taken  an  unmistakable  stand 
in  this  matter. 

In  Indiana  we  are  sustained  fully  by  Crane 
V.  WWiwr,  27  Ind.,  52. 

In  Micbigaa  we  are  sustained  Eeerti  v. 
Beach,  81  £ch..  186;  Wilmar(h  v.  Fitlmer,  84 
Mich.,  347. 

In  Florida  we  are  supported  by  Gilmer  v. 
Bird,  15  Fla.,  421. 

In  Minnesota  we  have  full  support  from  Kean 
V.  OonneUy,  25  Mhin.,  2S^;  Haute  v.  ILiute, 
981Dnn.,m 

In  Kentucky  we  have  in  support  of  our  posi- 
t\oa,  Nelton'tMsirtv.Clay'iMnrttU.J.Manb, 
138. 

In  Iowa  we  are  sustained  by  Reynotda  v. 
WUmeth,  45  la. ,  693.  In  this  case  the  court  goes 
over  the  authorities  very  fully  and  expresses 
itself  very  confidently.  "  We  feel  no  hesitan- 
cy/' it sa^  "in takmg  Uiis ground." 

tnCamoniiawe  bavea  very  clear  and  full  dis- 
cnniMiof  Uiequeatioaand  thisTiewisadopted. 
FSea  V.  Ootumbet,  13  Cal.,  414.   This  case  de- 


cides  that  there  is  no  rtmedy  at  law  or  in  equity. 
Hmard  v.  Throckmorton,  59  Cal. ,  79;  Baleh  v. 
Jone*,  61  Cal.,  284;  Qoodenow  v.  Sheer,  16  Cal.. 
461  This  case  sustains  A'ra  v.  Columbtt  and 
reiterates  its  views. 

Id  Texas  the  same  view  is  entertained  io  Keil 
V.  Sheekelford.  45  Tex..  119. 

In  Alabama  we  call  attention  to  Bope  v.  Hark- 
ing, 16  Ala.,  831,  whidi  might  at  sight  he  cited 
against  this  view,  but  it  relates  to  rents  actiuil- 

In  Illinois  the  Revised  Statutes,  ch.  76,  §  1. 
and  ch.  2,  g  1,  cover  more  ground  than  7  Anne, 
ch.  16.   So  we  get  no  decision  there. 

In  North  Carolina  we  cannot  find  cases  that 
come  down  on  alt  fours.  In  Linker  v.  Benaon. 
67  N.  C.  154,  and  in  Caldwell  v.  Neely,  81  N. 
C,  114,  we  find  that  mere  possession  of  a  chat- 
tel or  exclusive  use  and  appropriation  of  profltK 
does  not  amount  to  ouster  nor  to  a  wrong  de- 
manding redress. 

In  New  Jers^,  in  Buekelew  v,  Snedeker,  18 
C.  E.  Greene,  82,  it  ht  said:  "A  tenant  in  c<nn- 
mon  is  not  chargeable  to  his  co-tenant  for  the 
latter'a  sh^re  of  the  rental  value  of  the  prem- 
ises, which  are  equally  open  to,  and  raay  be 
occupied  by  both.*'  Fuhert  v.  Hog,  42  Pa.  St. 
97,  iUustntes  the  subject  of  ouster  and  exclu- 
sion. 

Vermont  and  Virginia  are  accompanied  in 
this  view  t>y  South  Carolina  and  Georgia  with 
decisions  wliere  there  ai»arentiy  was  no  such 
consideration  of  the  subject  as  to  give  much 
weight  to  the  conclunons  reached.  Thmnpiton 
V.  Bottick,  IMcMullan,  Eq.,  76  and  1  McMul- 
lan,  69,  with  Hancockv.Day,  1  McMuHan,  Eq., 
69;  Shiela  v.  Sftwft,  14  Qa.,  485;./(m6KV.  Maa- 
aey,  14  S.  C,  292;  these  appear  to  be  the  only 
States  where  the  matter  lias  received  coo^t^ra- 
tion. 

See,  also,  Freem.,  Co-teu.  and  Par.,  655  351. 
258,270,  271.  272,374  &  275;  Adams,  Equity. 
282;  Taylor.  Land,  and  T.,  p.  89mh  ed.),  S  5. 
§  115,  note  8 ;  Schouler.  Pers.  Prop.,  %  156 : 
Story,  Eq.,  g  916. 

Plaintiffs  cannot  stand  in  the  mortgagor'K 
shoes  without  doing  all  that  he  wcnild  have  to  do 
to  get  credit  for  use.  He  must  pay  the  debt  or 
tender  payment  or  show  that  the  use  coupled 
with  cash  tendered  or  paid  has  overpaid  the 
debt;  and  in  such  case  even  he  does  not  recover 
the  use.    Osgood  v.  Pollard.  17  N.  H.,  272. 

As  showing  the  rights  and  duties  of  mort- 
gagees, see,  Jones,  Jloit.,  gg  1115,  1116,  1117, 
Im.  1128, 1126;  MvbbeUv.  ifoulm>n.B»N.  T.. 
226;  Strong  y.  .5/an«Aard,  4  Allen,  538;  Shaf- 
fer v.  Chambera,  2  Halst.  (N.  J.  Eq.),  6«; 
Jones.  Chat.  Mort.,  §g  699,  700,  708,  707,  710, 
778;  Leach  v.  KimbaM,  84  N.  H.,  668, 574;  Mur- 
ray v.  E-skine,  109  Mass.,  697;  Landony.Mm- 
mom,  97  Mass.,  88. 

After  defendant  paid  the  Voee  note  he  might, 
perhaps,  have  insirted  that  he  was  subronted 
to  all  the  rights  of  the  sureties  under  the  vose 
mortgage  01  indemnity.  But  subix)^tion  in 
such  cases  is  not  pure  and  simple;  it  is  not  an 
absolute  title  or  hen  cast  upon  one  by  operation 
of  law  against  his  will ;  it  is  a  right  to  an  as- 
signment which  one  can  have,  if  he  needs  it  for 
his  assistance  and  asks  it.  Brandt,  Sure,  and 
Guar.,  g  260;  Baylies,  Bure..  etc,  858. 

Thn  Vose  note  is  defunct,  for  when  this  lat- 
ter mwtgage  was  taken,  eveiytUag  tiiat  at- 
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tached  itself  as  security  tA  the  Yose  note  disap- 
peared. And  mere  words  and  understaadinga 
are  as  i&eftectoal  as  m^taphs  to  revive  or  reform 
thedead.  iVay  t.  Maine,  7  Cush.,  2S&;Brya}ii 
V.  Smith,  10  Cush.,  169. 

Doe,  Gk.  J.  .delivered  the  opinion  of  the  court : 
Both  parties  put  their  contention  on  the 
ground  uut,  between  themselves  and  for  the 
purposes  of  this  case,  the  nine  plaintiSB  and  the 
defendant  have  the  rights  of  owners  of  the 
furniture  in  comraon.  Each  of  tliem  necessarily 
has  an  equal  right  to  its  possession.  It  came 
rightfully  into  the  defendant's  possession,  and 
his  right  to  Iceep  it  is  equal  to  uiat  of  each  of 
the  plaintilTs.  But,  mere  possession  of  the  prop- 
erty, a  part  of  which  is  carpets,  is  very  differ- 
eut  from  the  consuming  use  he  had  maae  of  it, 
&  year  and  a  half  in  his  hotel.  If  it  were  pos- 
sible for  him  to  cany  bis  use  of  bis  share  to  the 
point  of  destruction  without  injury  to  the 
plaintiffs,  they  could  not  complain  of  his  doing 
what  he  pleased  with  his  own.  But  his  right  to 
wear  out  bis  one  tenth  part  is  not  a  right  to 
wearout  their  nine  tenths;  and  his  right  to  use 
bis  share  is  as  far  from  a  right  to  make  a  profit- 
able or  unprofitable  use  of  their  sliares  without 
compensaaon,  as  from  a  right  to  retain  all 
money  received  by  him  for  a  bailee's  use  of  the 
whole. 

If  our  common  law,  instead  of  being  In  gen- 
eral a  system  of  natural  principles,  necessarily 
adopted  by  custom  and  common  consent,  and 
necessarily  conformable  to  the  progress  of  so- 
ciety.were  an  ancient  legislative  code  enacted  by 
a  court,  much  of  it  would  be  ill  adapted  to  the 
^tuation  sad  wants  of  this  country,  and  repug- 
nant to  what  are  universally  regarded  as  indis- 
pensable arrangements  of  modem  life.  Other 
harsh  and  repulsive  doctrines,  as  well  as  the 
feudal  tenure  of  land,  Cole  v.  Lake  Co.,  54  N. 
H.,  242,  279,  2S5,  286,  growing  out  of  social 
conditions  tiiat  Iiave  ceased,  ana  incompatible 
with  the  increase  (rf  trade,  iwoductive  industry 
and  perK)nal  estate,  have  become  obsolete;  and 
the  law  has  not  flx^  a  day  when  the  precedents 
of  its  adaptation  to  the  mutability  of  human  af- 
fairs shall  no  longer  be  in  force.  The  un- 
written rules  of  ownership  in  common,  pro- 
spectively implied  from  the  exigencies  of  busi- 
ness by  an  enlightened  public  sense  of  expe- 
diency, obligation  and  right,  do  not  expand 
each  share^wner's  necessary  right  of  possession 
into  an  unnecessary  right  of  uncompensated 
tise;  nor  make  the  undivided  title  a  pretext  for 
denying  him  any  necessary  remedy,  in  contract 
or  tort,  for  a  contractual  or  tortious  violation  of 
his  proprietorship;  nor  restrict  the  co-tenants' 
rights  of  action  against  each  other  to  cases  of 
dwtruction,  ouster,  or  an  actual  or  constructive 
appointment  of  a  bailiff,  liable  to  account  for 
what  he  ong^t  to  receive,  or  merely  for  his  re- 
ceipt of  something  from  a  third  person ;  nor  for- 
bid an  equitable  contract  to  be  inferred  in  a 
case  like  tnls  by  the  trier  of  the  facts,  from  the 
character  and  destination  of  the  property,  the 
marliet  value  of  its  use,  and  other  circumstan- 
tial evidence  of  the  understanding  upon  which 
tlie  owners'  community  of  interest  waaform*^, 
and  upon  which  it  remains  unless  removed  by 
mutual  agreement.  Emphasis  is  to  be  placed 
upon  the  simple  merits  of  the  controversv,  and 
while  the  le^l  fiction  of  a  contract  implied  by 
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law  may  be  invented  and  used  to  enforce  the 

rformance  of  a  legal  duty,  8e^  v.  True,  58 
H.,  6S7;  KeUeg  r.  Smit  48  N.  H.,  187.  it 
is  not  the  function  of  the  diEtinctjon  between 
unity  and  severalty  of  title  to  turn  aside  the 
legal  justice  of  the  case. 

The  title  of  none  of  the  shares  being  disputed, 
and  the  defendant's  use  being  in  its  extent  and 
effect  what  it  was,  it  might  not  be  easy  for  a 
jury  to  find  there  was  not  an  original  and  un- 
changed understanding  that  he  should  accotmt 
for  the  plaintiffs*  shares  of  the  market  value  of 
such  a  use.  They  had  notified  him  he  miut 
pay.  He  anderstood  they  daimed  he  should  al- 
low the  value  of  the  use  as  a  payment  on  the 
Yose  note,  or,  in  other  words,  ^ou\d  allow  nine 
tenths  of  that  value  on  the  debt  of  contribution 
due  him  from  them  as  hia  co-eureties  on  the  note. 
He  expected  to  pay  in  that  way  if  he  could  not 
avoid  payment  wiuout  giving  up  the  furniture. 
Two  or  three  times,  when  spoken  to  about  pay- 
ment, he  told  them  they  might  take  the  proper- 
ty; but  when  they  proposed  to  take  it,  he  waa 
not  ready  to  give  it  up,  and  retained  it.  They 
understood  he  was  to  pay  for  the  use;  as  co-sure- 
ties and  co-mortgagees,  they  expected  the  use 
would  be  allow^  as  a  pajnnent  on  the  Yose 
note;  and  he,  finding  they  would  not  permit  his 
use  without  such  payment,  necessarily  came  to 
the  same  understanding.  Their  minds  met  in 
an  implied  agreement.  His  use  of  the  common 
property  was  worth  |300;  of  which  sum  by  the 
agreement  one  tenth  belonged  to  bim,  and  nine 
tentlis  to  the  nine  plaintiffs.  When  he  refused 
to  perform  the  agreement,  the  plaintiffs  were  en- 
title to  an  adequate  action. 

The  necesrity  of  a  plenary  remedy  for  the  in- 
fringement of  a  legal  right,  accepted  as  a  gen- 
eral rule  of  the  common  law,  authorizes  and  re- 
quires the  use  of  convenient  procedure  for  as- 
certaining and  establishing  the  right,  and  obtain- 
ing the  remedy.  Walker  v.  Walker,  pod,  S-tO.  If 
thedefendant  s  promise  had  been  to  pay  his  co- 
tenants  their  shares  in  money,  and  hwl  not  been 
connected  witli  any  other  transaction  requiring  a 
loint  settlement,  the  suit  in  (mumptit  womd 
have  been  a  common-law  remedy,  appropriate, 
complete,  and  not  taken  away  by  Gen.  Laws, 
ch.  220,  g  2.  An  action  at  law  by  one  partner  or 
tenant  in  common  against  his  copartner  or  co- 
tenant  may  be  inadequate  by  reason  of  a  prac- 
tical difficulty  in  that  procedure  of  adjusting 
complicated  accotmts,  or  related  rights,  or  giv- 
ing other  relief  than  the  establishment  of  a  title, 
the  return  of  property  to  Its  owner,  and  the  pay- 
ment of  damages  in  money.  The  examinatioD 
of  the  parties  on  oath ,  which  formerly  could  be 
effected  only  in  a  court  of  equity,  was  regarded 
as  authorized  by  the  confidence  they  were  sup- 
posed to  have  repoaed  in  each  other;  and  inade- 
quacy of  remedy  In  this  direction  at  law  was  a 
basis  of  chancery  jurisdiction.  1  Ch.  PI.,  39. 
But  no  one  of  these  difficulties  is  presented  by 
the  cause  of  action  stated  in  the  declaration  in 
this  case. 

These  ten  owners  could  join  in  a  suit  against 
a  trespasser,  and  in  (mumpfit  against  their  les- 
see for  rent  of  the  common  property  hired  by 
one  contract,  because  a  joint  action  wouM  be 
just,  economical,  sufficient  and  convenient.  For 
the  same  reason,  this  joint  acticm  could  be  main- 
tained by  nine  tenths  of  the  owners  against  their 
co-toiant  on  his  promise  to  p|y  them  i^ne  tenths 
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of  the  nhie  of  the  Tise  in  money.  For  some 
purposes  the  distitict  and  divlrible  character  of 
tbe  owners'  interests  in  the  property  and  the 
diouges,  would  be  a  material  element  of  their 
i^its;  but  as  a  mere  technical  theory,  cattdng 
DO  actual  oba^ction  of  justice  in  a  joint  suit, 
it  would  not  make  ten  suits  necessary  for  the 
ten,  nor  nine  suits  necessary  for  the  nine.  There 
would  be  no  obstacle  of  procedure  requiring 
severance  of  action  in  either  case.  The  plaint- 
iffs might  as  conveniently  join  in  the  exercise 
of  their  several  rights  of  action  for  divisible 
shares  of  damages,  as  in  the  exercise  of  their  sev- 
ersl  rights  of  letting  or  selling  divisible  shares 
of  ttie  property.  Their  ri^tSOTTOcoTering  their 
diares  of  $300  in  money  could  be  established  in 
tliii  action  of  a»mmp»it,  either  by  several  judg- 
ments or  one  judgment  in  sevcralty,and  could  be 
enforced  eitlier  by  severafexecutions  or  one  exe- 
cution in  severalty.  Chauney  v.  Int.  Cb.,flON. 
tt,428,433:  €Uev.6ilf»rd[9upral  Thevahieof 
tbe  use  could  be  as  eai^ly  ascertained  in  this  suit 
■s  in  an  action  of  all  tbe  owners  or  one  of  tliem 
sffsinst  a  stronger;  and  the  value  l>eing  found, 
nine  tenths  of  it  would  be  the  shares  of  tbe 
pWntiffs,  whose  joinder,  instead  of  bcine  inju- 
rious lo  the  defendant,  would  avoid  multiplic- 
itv  of  suits  and  multipUcity  of  costs  in  a  single 
controversy  that  should  be  settled  in  one  suit, 
or  in  as  few  suits  as  possible. 

The  joinder  of  the  plaintifb  is  not  error;  the 
demurrer  should  have  been  overruled;  and  the 
exception  on  this  point  is  sustained. 

But  while  the  declaration,  stating  a  cause  of 
action  at  law  on  a  promise  to  pay  money,  is  not 
had  for  misjoinder  of  parties,  the  facts  found  at 
the  trial  show  tliat  their  rights  require  a  differ- 
ent mode  of  procedure,  and  other  remedv  than 
an  execution  of  damages  in  oMujnnnX  Tfaede- 
fendant  was  to  pay  the  plaintiffs  uieir  shares  of 
(he  $3U0,oot  in  money,  but  by  allowing  that  sum 
on  the  Vose  note.  Three  of  the  plaintiffs  are 
insolvent;  and  the  other  six  and  the  defendant 
are  entitled  to  an  application  of  the  whole  sum 
of  $300  as  a  payment.  There  is  a  balance  of 
contribution  to  be  paid  the  defendant  by  the  six 
solvent  plaintiffs;  for  the  collection  of  that  bal- 
snce,  he  should  not  be  put  to  more  litigation; 
and  a  complete  adjustment  cannot  be  made  in 
lumimptit.  There  should  be  a  computation  of 
the  btdance  due  him;  that  amount  should  be  de- 
posited with  the  clerk  for  him;  and  when  tbe 
deposit  is  miade,  there  should  be  a  decree  that 
tbe  note  be  deposited  with  the  clerk  to  be  can- 
celed. Stn^ord  t.  Welch,  59  N.  H.,  467.  Here 
Is  work  for  the  bill  in  «quity  which  was  tried 
with  Uie  attumpnt,  and  whicn  may  be  allowed 
as  an  amendment  of  tbe  declaration  in  that  ac- 
tion,  Metealfv  Oilinore,  59  N.  H.,  417. 

The  defendant's  motion  that  the  plaintiffs  be 
required  to  elect  whether  they  will  try  the  mat- 
ters in  controversy  on  the  declaration  at  law,  or 
on  the  trill  in  equity,  was  rightly  denied.  They 
were  properly  allowed  to  avail  themselves  of 
both  forms  of  action,  subject  to  the  modes  of 
trial  to  which  either  party  was  entitled,  A 
pUntiff  may  need  an  action  of  contract  and  an 
action  In  tort,  or  counts  in  both  forms,  to  meet 
tbe  meritorious  contingencies  of  his  ca-se.  Rutli- 
^ordv.  Whitdur,  60  N.  H.,  110.  A  flnalad- 
and  decree  will  be  made  at  the  trial 


(km  (t^eharged. 

J.H. 


Biai^UHit  J.,  did  not  dt;  the  others  oou- 
curred. 


Mary  A.  C0WLE8 

V. 

CONTIKBNTAL  LIFE  INSUBANCE  CO. 

A  reduced,  "  non-forf«Itare.**  "  paid  up  ^ 

golicy  of  life  insurance,  held*  upon  oer- 
lin  ■tipnlartioDS,  not  to  be  fbrfelted 

for  non-payment  of  interest. 

(BooUn^m  Decided  July  81,  lB8t>.) 

ASSUMPSIT,  on  a  policy  of  life  insuiance 
dated  Mav  80,  1B70. 
Facts  found  by  the  court. 
By  the  terms  of  the  contract,  the  defendant 
was  to  receive  ten  annual  premiums,  each 
consisting  of  a  note  for  $43.80,  and  a  certain 
sum  of  money.  At  the  end  of  twelve  years,  or 
the  previous  death  of  the  insured,  the  defend- 
ant was  to  nay  $1,000,  "deducting  therefrom 
all  indebtedness  to  the  said  Company  on  ac- 
count of  this  policy,  if  any  then  existing;  Pro- 
pided,  always,  and  *  *  *  this  pdicy  is 
granted  by  the  said  Company,  and  accepted  by 
the  assured,  upon  the  following  express  con- 
ditions and  agreements:  •  •  •  8.  •  •  • 
that  if  the  assured  shall  not  pay  the  said  an- 
nual premiums  on  or  before  noon  of  the  several 
days  hereinbefore  mentioned  for  the  payment 
of  the  some,  and  the  interest  annually  in  ad- 
vance on  any  outstanding  premium  notes,  * 
*  *  then,  and  in  every  such  case,  this 
policy  shall  cease  and  determine,  and  said  Com- 
pany shall  not  be  liable  for  the  payment  of  the 
sum  Insured  or  any  part  thereof,  except  as 
hereinafter  provldea.  4.  That  if,  after  the  re- 
ceipt by  this  Company  of  two  or  more  annual 
premiums,  default  shall  be  made  in  the  pay- 
ment  of  any  subsequent  premium,  when  due, 
then,  notwithstandiu^  such  default,  this  Com- 
pany will  convert  this  policy  into  a  "paid  up" 
policy  for  as  many  tenth  parte  of  the  sum  ong- 
inally  insured  as  there  shall  have  been  com- 
plete annual  premiums  paid." 

Three  annual  premiums  were  paid  in  notes 
and  money.  When  tbe  fourth  was  due,  the 
plaintiff  sent  the  defendant  the  policy,  the  in- 
terest due  on  the  outstanding  premium  notes, 
and  a  written  notice  and  quitclaim,  in  a  form 

Srescribed  by  the  defendant,  requesting  a  re- 
uction  of  the  insurance  to  $800,  "agreeing  to 
pay  said  Company,  annually  In  advance,  the  in- 
terest on  all  outstanding  notes  given  in  part 
payment  of  annual  premiums."  The  policy 
was  returned,  with  the  following  written  upon 
it,  and  signed  by  the  defendant  secretary: 
"This  policy  having  lapsed  after  three  annual 
payments,  is  hereby  recognized  as  binding  upon 
the  Company  for  A  thereof,  or  $300,  sul^ect  to 
the  terms  and  condittons  in  this  policy,  and  in 
the  quitclaim  to  the  Company.  No  interest 
was  paid  after  1879;  and  the  question  is,  wheth- 
er the  reduced  insurance  was  forfeited  by  the 
non-payment  of  interest  on  the  three  premium 
notes. 

Mr.  A.     Kellowa,  for  [daintiff: 
Courts  cannot  adopt  a  construction  of  any 
l^al  instrument,  which  diall  do^^nolence^^ 
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the  rules  of  language  or  the  niles  of  law.  The 
terms  of  the  contract  are  to  be  understood  in 
their  plain,  obvious  and  popular  aense.  2  Pars. 
Cont.,  2d  ed.,  7,  §  3;  1  Add.  Cont.,  386,  ch.  8, 
«[230;  Smith,  Cont.,  *827. 
Mr.  William  H.  Hackett,  for  defendant: 
The  saving  clause  providing  for  paid  up  poli- 
cies  applies  only  where  forfeiture  is  by  reason 
of  faiture  to  pay  the  premiums.  By  a  failure 
to  pay  interest  or  to  pay  outstanoing  notes 
given  for  cash  portion  of  premiums,  the  right 
to  a  paid  up  policy  is  taken  away  and  forfeiture 
becomes  al»olute.  The  saving  clause  does  not 
apply  in  these  two  latter  cases. 

A.  dmilar  question  arose  in  Co«t.  Lifelna. 
Co.  V.  Robinton,  18  Ins.  L.  J.,  393,  and  cases 
there  cited;  Im.  Co.  v.  Bonner,  38  O.  S.,  51; 
Thompson  v.  Ins.  Co.,  104  U.  S.  (XXVI.,  Law. 
cd,,  767),  258;  Atty-Oen.  v.  N.  Am.  Life  Co., 
83  N.  Y..  172;  iV.  Y.  Life  Im.  Co.  v.  SUitham, 
93  U.  S.  (XXm..  Law.  ed.,  789),  80;  Cont.  Ufa 
Im.  Go.  V.  Kamp,  Ohio  Sup.  and  Ct.  Comrs., 
Mar.  6.  1884. 

Doe*  Ch.  J.,  delivered  the  opinion  of  the 

court: 

A  significant  clause  of  the  contract  is  a  con- 
spicuous marginal  advertisement  describing  the 
writing  as  a  '^on- Forfeiture  Endowment  Poli- 
cy." The  forfeiture  clause,  qualified  by  the 
provision  for  a  "paid  up"  policy,  does  not 
mean  that  the  reduced,  "paid  up,"  "non-for- 
feiture" insurance  is  annually  forfeitable  for 
non-payment.  The  strict  construction  for 
which  the  defendant  contends  would  leave  the 
insured  exposed  to  a  danger  from  which  the 
reduction  and  conversion  of  the  policy  would 
be  generally  understood  to  relieve  him;  and  it 
is  not  to  be  presumed  that  the  document  was 
ingeniously  drawu  up  for  the  purpose  of  fraud- 
ulently obtaining  money  by  non-forfeiture  pre- 
tenses. All  parts  of  the  contract  taken  together 
can  be  and  should  be  reasonably  and  liberally 
understood  as  designed  to  accomplish  the 
scheme  of  non-forfeiture  for  non-payment, 
which  men  in  general  would  believe  the  policy 
invited  them  to  accept. 

The  oririnal  contract  did  not  make  the  Don- 
payment  forfeiture  clause  applicable  to  the 
promised  "paid  up"  jwlicy  into  which  the  orig- 
mal  could  be  converted;  and  the  conversion, 
written  upon  the  original,  is  reasonably  con- 
struable  as  a  performance  of  the  promise,  and 
not  a  violation  of  it.  Forfeiture  for  non-pay- 
ment was  a  condition  to  which  the  reduced  in- 
surance was  not  to  be  subject.  The  plaintiff's 
agreement  (in  the  quitclaim)  to  continue  the 
annual  payment  of  mterest  on  the  notes  was, 
tike  each  of  the  notes,  a  mere  agreement  to  pay 
money,  and  not  a  contract  of  forfeiture.  An 
intention  of  the  plaintiff  to  suffer,  and  of  the 
defendant  to  inflict,  so  severe  and  contradict- 
ory a  penalty  as  the  forfeiture  of  a  "non-tor- 
feiture,"  "paid  up"  policy,  for  a  failure  to  pay 
interest,  cannot  be  fairly  inferred  from  the 
terms  of  a  contract  making  non-forfeiture  for 
non-payment  so  prominent  an  inducement,  and 

Sroviding,  as  a  remedy  for  non-payment,  the 
eduction  of  interest  and  all  other  indebtedness 
from  the  amoimt  of  insurance  payable  by  the 
defendants.  The  plaintiff  is  entitled  to  judg- 
ment. 

Id 


Cl&rkt  J.,  did  not  sit;  theothavcwciuTed. 


Orville  F.  ROOERB 
ft.  • 

Charles  C.  KENRICE. 

1.  A  verdict  Ib  not  set  Mlde  for  the  ad- 
liiission  of  evideneetcoaipeteiit  foreome 
purpose  and  not  shown  to  have  be<m 
offered  or  used  for  a  purpose  for  whicb 
it  was  incompetent. 

2.  The  use  of  a  chalk  in  the  plaintifTs  clos- 
ing argument  is  not  made  a  caose  for 
a  new  trial  by  the  fact  that  it  was  not 
exhibited  before  the  close  of  the  defeadl- 
ant's  mivtuBeat.  The  juatioe  of  the  de- 
fendant'snaving an opportunl^  to re- 
p^t  if  he  is  surprised  oy  it,  is  a  qneation 
of  fact  to  be  detenuined  at  the  triaJL 

(Belknap — Decided  Jul?  81^1885.) 

TRESPASS  giutre  dauaum.   Judgment  on 
t/ie  verdict. 

The  question  was  the  locality  of  a  boundary 
line  on  the  west  side  of  the  plaintiff's  land,  and 
the  east  side  of  the  defendant's.  The  plaintiff 
claimed  the  establishment  of  one  line  by  agree- 
ment; a  second  he  claimed  to  be  the  true  line;  a 
thirdwasclaimedby  tlied^endant.  The  verdict 
was  for  the  second.  The  plaintiff  claimed  under 
Rogers,  who  bought  of  Cross,  now  deceased. 
Subject  to  thedefendsnt'sexception.tbeplahit- 
iff  testified  that  while  he,  as  agent  of  Rogers, 
was  negotiating  with  Cross  for  the  land  now 
owned  by  the  plaintiff,  Cross  went  with  him 
upon  the  land,  and  pointed  out  its  boundaries 
as  claimed  and  occupied  by  him;  and,  subject 
to  exception,  the  plaint^  gave  the  locality  of 
the  line  pointed  out  by  Cross  on  the  west  side 
of  his  land.  Subject  to  exception,  the  plaint- 
iff's counsel,  in  the  closing  argument,  was  al- 
lowed to  use  a  chalk  diagram,  then  for  the 
tirst  time  exhibited. 

Messrs.  Pike  A  Paraons,  for  plaintiff: 

It  is  well  established,  that  incompetent  evi- 
dence will  not  set  aside  a  verdict,  rendered 
upon  such  grounds  as  to  make  its  admission 
immaterial.  Currier  v.  B.  &  M.  R.  R.  Co.,  34 
N.  H.,  498,  507;  Chamberlain  v.  Dans,  38  N. 
H.,  121,  128;  Watson  v.  Walker,  38  N.  H.,  181, 
145;  OeTH»h  v.  Qtiirisfi,  63  N.  H.,  128. 

A  new  trial  will  not  be  granted  ou  accoimt 
of  the  introduction  of  incompetent  evidence,  if 
it  was  introduced  to  Drove  a  point  which  tlw 
jury  by  their  verdict  md  not  find  to  have  been 

g roved.   Parker  v.  Grisieold,  17  Conn.,  309; 
:aldw.  Conn.  Dig.,  465,  §  38. 
The  plaintiff  claimed  the  line  pointed  out  by 
Cross  as  an  agreed  line.   Evidence  that  the 

fttaintiff's  grantor  was  in  possession  up  to  that 
ine,  was  evidence  tending  to  prove  tmit  issue. 
Enfield  v.  Day,  7  N.  IL,  467,  468;  Dudieg  v. 
Elkins,  39  N.  H.,  78,  84;  Thomptm  v.  Jftiwr. 
58N.  k.  242.  344. 

The  line  between  adjoining  owners  of  land 
may  be  raUiblished  by  a  parol  agreement,  and 
such  agreement,  when  executed,  is  conclusive 
upon  the  parties,  and  all  claiming  under  them. 
Orr  V.  Hameu.  36  N.  H.,  578. 

No  reason  Is  perceived  why  every  declaration 
accompanying  the  act  of  possesaon,  whether 
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ID  disparagement  of  the  claimant's  title,  or 
otbenfiae  qaalif\ing  his  poesession.  if  made  in 
good  faith,  should  Qot  be  received  aa  part  of 
tberM^Mte,  leaving  its  effect  to  be  governed 
by  other  rules  of  evidence.  Hunt  v.  Haeen, 
m  N.  H. ,  89,  100;  Bell  v.  Woodicard,  46  N.  H. , 
315.  335;  Soutfi  Hampton  v.  FowUr,  54  N.  H., 
197. 199,  200;  FeUotcs  v.  Fdloics,  37  N.  H.,  76; 
Tappan  v.  Tappan,  36  N.  H..  101,  ISl;  Blake 
V.  Whit^lb  N.  H.,  367;  1  areenl.  £v..  2d  ed., 
§109. 

The  true  rule  on  this  subject  is  that  laid 
down  in  Daggett  v.  Shaw,  5  ftfet.,  228,  226. 

The  declaration  of  a  person  made  upon  land, 
while  he  was  in  possession  thereof  under  an 
undiepuled  claim  of  title,  that  his  line  extended 
lo  a  certain  boundnrj  which  he  pointed  out  at 
the  time,  is  admissible  in  evidence,  after  his 
decease,  in  favor  of  those  who  claim  under 
tiim,  on  the  trial  of  a  question  arising  subse- 
qoently  concerning  the  boundary  line  of  the 
siune  tract  of  land.  Wood  t.  Foster,  8  Allen, 
34;  Bartlett  v.  Em^ton.lQmy,  174, 176;  Ware 
V.  BrookhoUK,  7  Gr^,  464;  Fhvjg  v.  Manun, 
nGray,556;  Xwifir  v.  CWfon.  116Mass.,  414, 415; 
JAinwv.  Sitantea,  116  Mass.,  691,  596;  Hun- 
Hic'itt  V.  Pegtoii,  103  U.  S.,  838,  863,  864,  366 
(XXVX.  Law.  ed.,  US,  119,  120);  Eram 
T,  Air^84  Tex.,  Ill;  State  v.  Our/iee,  14  Ky., 
Ill;  Smith  V.  MeXamara,  4  Lans.  (N.  Y.),  169. 
ITS;  Bmeer  v.  Earl,  18  Mich.,  867,  377;  Sheaffer 
V.  Eakman,  56  Pa.  St.,  144,  151:  BatPtonv. 
.ViU$,  82  Pa.  St.,  302.  395;  Abb.  Tr.  Ev.,  ed. 
1880,  700,  m,  nates  S.  4. 

It  seems  immaterial  imder  most  of  the  cases 
whether  the  owner  making  them  be  living  or 
dead  at  the  time  of  the  tiial.  Smith  v.  J^teera, 
15  N.  H.,546. 

The  phraseology  in  the  case  of  Smith  v.  For- 
res, «  N.  H.,  230.  is  in  accord  with  that  in 
Adamv.  Blodgett,  47  N.  H.,  219,  .where  the 
mat  expression  is  used  that  the  declarant 
woold  have  "no  interest  to  misrepresent,"  and 
the  expression  of  the  earlier  cases  that  the  de- 
clarant must  have  "no  interest"  abandoned. 

The  general  presumption  and  fair  legal  In- 
lendment  are,  that  eve^  man  knows  the  situ- 
ation of  his  real  furoperty,  both  as  to  its  bound- 
aries and  possession.  iSmttAv.  F&rre^,  49  N. 
H.,  330.  236. 

The  pla(%  to  raise  this  question  was  at  the 
trial  Term.  All  facts  necessary  to  be  found  to 
establish  the  competracy  of  evidence  are  to  be 
determined  by  the  court  at  the  trial  term,  and 
this  finding  is  conclusive.  Bundy  v.  Hyde,  50 
N.  H.,  llff:  Walker  v.  Curtis,  116  Mass.,  98. 

Interrogatory  72  of  the  deposition  of  Jones 
was  properly  excluded  upon  two  grounds.  It 
was  asked  after  the  cross  examination  by  the 
party  who  called  the  witn^,  and  was  not  asked 
to  explain  any  answer  upon  cross  examination, 
or  with  reference  to  any  new  matter  elicited 
upon  cross  examination,  and  could  not  be  put 
except  by  leave  of  court.  Rules,  1875,  No.  49, 
p.  17;  1  Gteenl.  Ev.,  2d  ed.,  §  467. 

The  finding  of  the  court  in  excluding  it,  was 
i  finding  that  it  hod  been  previously  asked  and 
answered,  and  was  a  finding  of  a  fact,  at  the 
trfalTwm,  within  the  province  of  the  court; 
sndi  flodlng  la  conclusive.  1  Qreenl.  £v.,  2d 
ed..  §  431;  Bundy  v.  ffirtto,  SON.  H.,llfl:  Out- 
terxm  v,  Morse.  58  N.  H.,  165:  69  %  H.,  55, 
70, 319.  387,  m,  848,  588. 
a.  B. 


The  propriety  of  the  use  by  the  plaintiff's 
counsel,  in  his  closing  argument,  of  the  chalk 
described  in  the  case,  was  A  matter  of  fact  to 
be  determined  at  the  trial  Term,  and  is  not 
open  to  exception.  Ordvxty  v.  Haynes,  60  N. 
H.,  159,  162. 

The  chalk  in  this  case  was  not  sent  to  the 
jury  room.  The  whole  question,  however, 
whether  any  drawing  offered  shall  be  used  be- 
fore the  jury,  or  sent  to  their  room,  it  is  well 
settled,  is  to  be  determined  by  the  court  at  the 
trial  Term,  ^wn  v.  Wiggin,  60  N.  H.,  327; 
CommoRwealGi  v.  HoUiston,  107  Mass.,  232; 
HoUmbeck  v.  Bowley.  8  Allen,  473,  476. 

The  clialk  was  used  by  counsel  in  accordance 
with  the  uniform  practice  of  the  bar,  as  we 
understand  it,  and  its  use  is  certainly  within 
the  rule  in  regard  to  the  rights  of  counsel  in 
argument  laid  down  hyJvdge  Fowler  in  Tucker 
v,  Henniker,  41  N.  H.,  828,  where  he  says  that 
"his  illustrations  may  be  as  various  as  the  re- 
sources of  his  genius." 

Messrs.  Barnard  A  Barnard,  for  defend- 
ant: 

The  rule  of  law  in  New  Hampshire  in  re- 
gard to  the  admissions  of  the  declarations  of 
deceased  persons,  as  to  the  boundaries  of  real 
estate,  as  we  imderstand,  is,  if  the  deceased 
person,  from  his  ntuation,  had  the  means  of 
knowledge  and  no  interest  to  misrepresent,  his 
declarations  are  admissible.  Lawrence  v.Haynen, 
5  N.  H.,  33;  Oreat  Falls  Co.  v.  Wtyrster.  15  N. 
H.,  413;  Gibson  v.  Poor,  1  Foster,  440;  Pres- 
cottv.  Hawkiiis,2\A.,\^\\  Melclii  v.  Marshall, 
2  Id..  879;  Adams  v.  Stanyan,  4  Id.,  417;  Ad- 
ams v.  Blodgett,  47  N.  H.,  219.  " 

If  the  declarations  are  those  of  a  deceased 
owner  of  the  land,  and  made  while  he  ia  such 
owner,  they  are  admissible  against  his  privies 
in  estate,  but  not  in  their  favor,  unless  they 
were  in  disparagement  of  his  title.  Slwpherd  v. 
Thompson,  4  N.  H.,  213;  Pike  v.  Hayet,  14  N. 
H.,  19;  StniUi  v.  Powers,  15  N.  H.,  546;  Mor- 
riU  T.  Foster.  88  N.  H.,  370;  AiufA  v.  ForreU, 
40  N.  H.,  280. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

The  evidence  of  Cross*  declarations  showed 
his  assent  to  the  line  he  pointed  out,  and,  with 
evidence  of  the  assent  of  the  owner  on  the  otlier 
side,  would  tend  to  prove  an  agreed  line  which 
might  be  material,  ^though  it  is  neither  of  the 
lines  claimed  by  these  parties.  It  docs  not  ap- 
pear that  the  evidence  was  offered  or  used  for  the 
purpose  of  determining  Qte  true  line,  as  dis- 
tinguished from  an  agreed  one,  or  for  any 
purpose  for  which  it  was  not  competent,  or 
that  it  was  material  or  prejudicial. 

The  use  of  the  chalk  in  argument  raises  no 
question  of  law.  The  propriety  of  tlie  object- 
ive illustration  and  the  justice  of  the  defend- 
ant's having  an  opportunity  to  reply,  if  he  waa 
surprised  (the  plaintiff's  right  of  filial  reply  be- 
ing maintained),  were  questions  of  fact  to  be 
determined  at  the  trial. 

Judgment  on  the  vertUet. 

Carpenter,  J„  did  not  dt;  the  others  cm- 

curred. 
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Nathan  WALKER 

V. 

John  C.  WALKER 

1.  The  necessity  of  a  plenary  remedy  for 
the  inlHiigement  of  a  leemi.  rl^ht,  ac- 
cepted as  a  general  rule  oftbe  conunon 
law,  authorizee  and  requires  the  inven- 
tion and  use  of  convenient  procedore 
for  ascertaining  and  estabUshin^  the 
right)  and  obtaining  the  remedy.* 
A  real  aetion  lies  at  common  lav  for  a 
remainder  of  land  in  fee  expectant  on 
the  termination  of  a  life  estate,  and  such 
an  action  is  a  plain,  adequate  and  com- 
plete remedy  for  the  remainder  man 
whose  title  is  disputed. 

3.  Ch.  43  of  Laws.  1688,  does  not  author- 
ise a  bill  in  ec^uityto  establish  the  title 
to  real  estate,  in  a  case  in  which  there 
im  a  plain,  adequate  and  complete  rem* 
edy  at  law. 


(Straflord- 


-Declded  July  81,  ISSK.) 


TN  EQUITY.   Case  disrJutrged. 
J-   Demurrer  to  a  bill,  in  which  the  follow- 
ing facts  are  alleged.  March  25,  1876,  the 

SlaintifT  Nathan,  by  deed  conveyed  a  farm  in 
turham  to  himself  for  life,  and  to  the  defend- 
ant John,  after  the  death  of  Nathan;  and  the 
same  instrument  conveyed  to  John  all  the  per- 
sonal property  of  which  the  grautor  should  die 
possessed.  The  deed  provided  that  it  should 
be  void  if  John  should  neglect  suitably  to  sup- 
port Nathan  on  the  farm,  and  this  condition 
John  has  not  performed.  Prayer  that  the  deed 
be  declared  void,  and  for  general  relief.  ' 
Messrs.  Dodge  A  Oaverlbr,  for  plaintiff: 
B/nith  V.  Jemtt,  40  N.  H.,  630,  cited  by  de- 
fendant, is  not  a  similar  case.  In  that  case  the 
possession  and  the  right  of  possession  were  in 
the  widow  by  devise  for  life  upon  condition 
that  the  said  wife  support  the  daughters,  the  re- 
version to  the  said  two  daughters. 

The  case  of  Bicker  v.  BUincItard,  45  N.  H., 
47,  cited  by  defendant,  is  furth^from  themat 
ter  at  issue  Uian  is  Smith  v.  Jewett. 

It  is  a  case  of  mortgaged  premises,  and  the 
question  arose  whether  or  not  an  absolute  for- 
feiture had  been  incurred,  and  as  equity  holds 
a  mortgage  to  be  but  an  incident  of  the  debt, 
and  if  debt  can  be  discharged  without  forfeit- 
ure does  not  enforce  the  penalty ;  the  decision 
in  that  case  was  opposed  to  forfeiture.  It  seems 
to  have  no  bearing  on  this  case. 

"Equity  has  jurisdiction  over  the  cancellation 
of  all  deeds,  bonds  and  contracts,"  1  Storv, 
Eq.,  g§  692-707.  "Likewise  of  all  forfeitures 
for  condition  broken."  2  Story.  Eq.,  1302- 
1836. 

Mr.  Samuel  Bl.  Wheeler,  for  defendant: 

Bill  in  equity  to  cancel  a  deed  made  by  the 
plaintiff  to  his  son,  the  defendant,  in  con^d- 
eratioD  of  love  and  affection,  and  conditioned 
for  the  support,  etc.,  of  the  father,  the  plaint- 
iff.  Such  a  condition  is  a  condition  subsequent. 

EoUitis  V.  Riley,  44  N,  H. ,  9,  is  pi-ecisely 
this  case  so  far  as  determinating  that  it  is  a  con- 
dition subsequent,  and  the  court  In  that  case 
80  regarded  it. 

A  court  of  equity  will  not  lend  its  aid  to  de- 
vest an  estate  for  a  Dieach  of  a  condition  sub- 

^ee.  Brooks  v.  Howlson,  ante,  ftB. 
78 


sequent.  Smith  v.Jeteett.^N.  H.,fl80;  Bick- 
er v.  Blanchard,  45  N.  H.,  47;  2  Stoiy,  Bq..  ^ 
1315,  note,  1828,  708.  Sded.;  Story,  Eq.TL, 
§521. 

Equity  is  not  the  proper  tribunal  for  trying 
title  to  land,  and  this  case  is  one  involving 
title  to  real  estate.  So  Uie  defendant  has  a 
right  to  have  that  issue  settled  by  a  -  Wy. 
BDl  of  Rights,  Act,  20;  Barbour,  Eq.  Die., 
827 §§1,  2;  Maniutrs  v.  Manners,  1  Oi«en,Ch., 
884,  N.  J.;  Mareh  v.  Beed,  10  Ohio,  S47. 

Doe.  CA.  J.,  delivered  the  opinion  of  the 
court: 

The  necesrfty  of  a  plenary  remedy  for  the 
infringement  of  a  legal  right,accepted  as  a  gen- 
eral rule  of  the  common  law,  Eiiea  v.  Board- 
man,  58  N.  H.,  580,  590,  authorizes  the  use  of 
convenient  procedure  for  ascertaining  and  es- 
tablishing the  right  and  obtaining  the  remedy. 
Meicalf  v.  Qilmarc,  59  N.  H.,  417,  433-435; 
Webster  v.  Hall,  60  N.  H.,  7;  CUmgh  v.  FeOmca, 
61  N.  H.,  188,  184. 

Asa  real  action  is  necessary  fOT  the  recovenr 
of  land  held  by  an  \uidivided  title,  so  a  life 
estate  and  the  remainder  in  fee  may  require  one 
real  action  for  the  former  and  another  for  the 
latter.  Although,  in  legal  quality,  the  re- 
minder is  technically  called  less,  in  value 
it  may  be  more  than  the  life  estate.  The 
division  of  the  entire  title  into  two  parts  does 
not  destroy  the  private  right  of  resorting  to  the 
law  fOT  an  unavoidable  and  indisputable  settle- 
ment of  the  disputed  title  of  either  part,  nor 
suspend  the  public  duty  of  allowing  the  con- 
troversy to  be  conveniently  brought  into  court 
for  a  prompt  adjudication,  which,  beiog  spread 
upon  the  public  record,  will  conclusive^  show, 
without  extrinsic  and  controvertiUe  evidence, 
whether  the  plfdntlfl  or  the  defendant  is  the 
owner  of  tihe  property,  described  and  claimed 
in  the  declaration. 

When  the  fee  simple  of  a  tract  of  land  is 
claimed  by  A  and  also  by  B,  a  real  action,  in 
which  an  explicit  determination  of  their  oon- 
flictiDg  claims  will  be  made  and  recorded,  is 
the  right  of  each  party,  became  as  a  matter  of 
common  law,  each  is  oititled  to  a  convenient 
and  adequate  form  of  procedure;  and,  as  a 
matter  of  fact,  a  real  action  is  such  a  form. 
This  right  is  not  affected  by  a  possibility,  or  a 
certainty,  that  a  like  result  would  be  reached 
in  trespass,  or  some  other  personal  action.  If 

A,  instead  of  bringing  a  pertinent  suit,  con- 
veys to  C  a  life  estate  of  apparently  brief  du- 
ration, an^  to  D  the  remainder  worth  a  hun- 
dred times  as  much  as  the  short-lived  fteehold, 
and  each  grantee  brings  a  real  action  against 

B,  there  is  no  more  common-law  authority  to 
deprive  the  more  valuable  and  enduring  es- 
tate of  its  full  and  appropriate  remedy,  than 
to  turn  the  claimant  of  the  freehold  out  of 
court  without  trial,  and  compel  him  to  resort 
to  a  pei'sonal  action  ^at  may  be  indecisive  and 
inadequate.  For  the  freehold,  a  personal  action 
may  be  less  inadequate  than  for  the  remainder. 
B,  oy  taking  possession  of  the  land,  or  gohig 
upon  it,  may  give  C  an  opportimily  to  assert 
his  right  of  possession  in  an  action  of  trespass; 
but  if  B,  having  purchased  the  life  estate,  isin 
rightful  possession,  claiming  both  estates,  but 
exercising  only  the  ri^t  of  a  life  tenant,  or 
if.  claiming  the  renudnd^^Uv,  be  nutains  hia 
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claim  by  no  aet,  he  armed  vith  a  fonnidable 
oti|kc^  against  D'smaintaininE  anr  personal 
action  tbat  has  yet  been  invented!  The  vested 
estate  of  the  remainder  man,  conveyable  by 
his  deed  and  appliable  on  execution  in  payment 
of  hia  debts,  but  incapable  of  being  adjudged 
to  be  anybody's  property  in  any  suit  brought 
to  ascertain  who  the  owner  is,  would  exhibit  a 
vkm  defect,  impoeed  by  a  miaoonceptioa  of 
Ihe  neceaaity  and  oonvemence  which  are  the 
commoo  law  of  procedure. 

In  an  action  of  some  form,  the  plaintiff  is 
Mititled  to  a  judgment  settliiag  the  disputed 
ownership  of  this  remainder.  If  his  heirs, 
devisees  or  grantees  may  obtain  such  a  jud^- 
CDent  in  a  writ  of  entry  after  his  decease,  ne  is 
not  oUiged  to  leave  them  a  contest  which  he, 
fw  variouB  (M)g«it  reasons,  may  wish  to  be^ 
and  end.  By  liis  death  or  by  any  delay,  im- 
portant evidence  may  be  lost.  He  may  be  nn- 
aWe  to  carry  on  the  farm.  An  estate  in  it  for 
liis  life  may  be  of  trifling  value,  and  insufB- 
nent  for  his  support,  and  he  may  be  prevented 
hy  the  defendant's  apparent  title  from  making 
1  diqwsition  of  the  remainder  necessary  for 
hii  sustenance.  With  an  sbundaot  estate,  he 
my  be  thrown  upon  the  public  charity  by  the 
defendant's  recorded  deed  and  false  claim. 
The  plaintifTs  grantee  of  the  remainder 
claimed  by  the  defendant,  would  be  the  grantee 
of  sQch  a  risk  of  litigation  as  prudent  men  do 
notknowingly  purchase.  A  false  claim,  raising 
a  cknid  over  the  title  of  the' plaintiff's  farm  that 
may  reduce  bim  to  the  relief  of  the  pauper 
law,  is  a  violation  of  his  legal  right,  and  a 
wrong  that  is  not  remediless.  The  question  is, 
not  whether  his  case  is  one  of  such  luirdshlp  as 
la  require  a  real  action,  but  whether  in  any 
case  of  extreme  necessity  a  real  action  lies  for 
3  remainder  of  land  in  fee  expectant  upon  a 
life  estate.  Necessity  and  convenience  create 
forms  of  action  which  may  be  employed  in 
fases  in  whidi  there  are  appropriate  remedies. 

The  defendant  may  contend  that  he  per- 
formed the  condition  of  the  deed  as  long  as  he 
was  permitted  by  the  plaintiff,  who  expelled 
bim  from  the  farm  which  the  defendant  has 
oeitlier  occupied  nor  entered  since  his  expul- 
"ion.  He  may  do  nothing  for  which  trespass 
woold  lie.  ffis  fault  may  be  an  omission  to 
'iqiport  the  plaintiff,  and  a  denial  of  that 
omiasion.  The  sole  question  may  he,  whether 
a  certain  kjnd  of  support,  wUdi  the  plaintiff 
ref OSes  to  receive  from  him,  was  suitable;  and 
the  circumstances  may  be  such  that  no  form 
of  personal  action  heretofore  introduced  would 
insore  such  a  deddon  of  that  question  as  would 
l>e  an  adjudication  of  the  contested  forfeiture 
of  real  estate.  In  an  action  of  trespass,  the 
defendant  could  not  plead  soil  and  freehold; 
lie  does  not  claim  a  freehold;  and  his  plea 
might  not  answer  the  plaintiff's  purpose;  it 
might  not  inevitably  result  in  a  juagment  ex- 
pFMsly  and  specifically  establishing  the  title  of 
the  remainder.  Metmlf  v.  Otlm&re,  61  N.  H., 
174,  187,  18S;  Palmer  t.  RtimU,  48  N.  H., 
«28;  ArjuOdv.  ArwHd,  17  Pick., 4;  DutUmv. 
Woodman,  9  Cush.,  255,261;  Gilbert  v.  Thomp- 
*»,»  Cush.,  848;  Johnson  v.  Aforse.  11  Allen, 
5*0;  JfopK  V.  MarahaU,97  Mass.,  1519,  523; 
Wmev.C&ase.  128  Mass.,  168, 169;  Fbue  v. 
^.183Mass.,106.in;  StmleUmv.  Ike,  132 
MaaL,  379,  381. 


The  defendant  may  think  it  for  his  interest 
to  avoid  such  a  judgment  in  tlie  plaintiff's  life- 
time, and  may  oe  comparatively  indifferent 

to  a  judgment  or  several  judgments,  for  the 
damage  the  plaintiff  may  recover.  The  plaint- 
iff has  no  assurance  that  in  trespass  the  title 
would  l)e  either  tried  or  determined  without  a 
trial,  or  that,  if  it  were  tried  and  determined 
in  his  favor,  parol  evidence  would  not  be  nec- 
essBTv  to  show  what  was  tried  and  what  was 
adjudicated;  and  a  judgment  needing  parol 
evidence  to  prove  the  matter  in  issue  and  the 
point  decided,  falls  far  short  of  his  certain  and 
adequate  remedy.  His  title,  established  by 
such  a  judgment,  might  not  be  a  desirable  in- 
vestment. It  might  he  clouded,  doubtful  and 
unsalable,  as  it  is  now  and  will  continue  to  be, 
while  it  depends  upon  view  a  jury  or  other 
tribunal  may  take  of  such  evidence "aa  can  be 
found  on  the  question  whether  rlie  defendant 
has  suitably  supported  the  plaintiff.  Some 
might  fear  that,  on  the  question  whether  the 
forfeiture  was  put  in  issue  and  decided  in  an 
action  of  trespass,  the  opinion  of  the  tribunal 
would  be  influenced  by  their  view  of  the  merit 
of  the  question  of  foneitiire.  Manr  might  de- 
cline to  negotiate  for  adjudgment  title  requiring 
parol  evidence  to  sustain  it  against  the  defenif 
ant's  recorded  and  apparently  unclouded  pro- 
prietorship of  the  remainder.  A  satisfactory 
remedy  for  the  owner  of  the  fee,  the  life  es- 
tate or  the  remainder.is  something  more  speedy, 
less  harassing  and  less  expensive  than  a  suit 
at  law  and  a  subsequent  suit  in  cbancety  for 
the  removal  of  a  cloud;  and  the  burden 
proving  by  extrinsic  evidence  that  his  title  was 
settled  m  a  personal  action,  Morgan  v.  Burr, 
58  N.  H. ,  470,  however  heavy  or  light  the  bur- 
den might  be  in  chancery  or. in  negotiations 
with  purchasers,  would  be  an  unnecessary  in- 
convenience. 

'"Hie  manner  of  allegation  in  our  courts  may 
besaidtohavebeenflrst  methodically  formed  and 
cultivated  as  a  science  in  the  reign  of  Edward  I, 
Fromthistime,the  judges  began  systematicallyto 
prescribe  and  enforce  certain  rules  of  statement, 
of  which  some  had  been  estabhslied  at  periods 
considerably  more  remote,  and  others  appar- 
ently were  then,  from  time  to  time,  first  intro- 
duced. None  them  seem  to  have  been  orig- 
inally of  legislative  enactment,  or  to  have  had 
any  authority  except  usage  or  judicial  regula- 
tion."  Steph.  PI..  123. 

Till  the  end  of  Edward  IV.,  the  possession 
was  not  recovered  in  an  ejeetione  firma,  but 
only  damages.  Hale,  Hist.  Com.  Law,  ch.  8, 
201. 

The  action  of  ejectment  issaid  "to  have  been 
invented  in  the  reign  of  Ed.  II.,  or  in  the  earW 
part  of  that  of  Ed.  III."  "In  favor  of  thtemo<K 
of  remedy,  the  courts  determined  ttiat  the  plaint- 
iff was  entitled  not  only  to  recover  the  damages 
claimed  by  the  action,  but  should  also,  by  way 
of  collateral  and  additional  rdief,  recover  pos- 
session of  the  land  itself.  •  •  •  In  conse- 
quence of  the  cstablistiment  of  this  doctrine, 
which  gave  an  ejectment  an  effect  similar  to 
that  of  a  real  or  mixed  action,  claimants  <rf 
land  were  led  to  have  recourse  to  it  in  lieu  of 
those  inconvenient  remedies.  Regularly,  indeed, 
none  could  resort  to  this  form  of  suit  but  those 
who  had  sustained  ouster  from  a  term  of  years, 
such  being  the  diape  of  the  cQmpla^^J^^J^i 
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was  rendered  much  more  extensive  in  its  appli- 
cation, by  the  invention  of  a  fictitious  system  of 
proceeding.  *  »  •  This  fictitious  method, 
being  favored  and  protected  by  the  courts, 
passed  into  regular  practice;  and  the  conse- 
quoDcc  is,  that  ejectment  has  long  been  the  usual 
remedy  for  the  specific  recovery  of  real  prop- 
erty."  Steph.  PI.,  13, 18. 

"In  ejectment,  the  whole  method  of  pi-oceed- 
ing  is  anomalous,  and  depends  on  fictions  in- 
vented and  upheld  by  the  courts  for  the  conven- 
ience of  justice,  in  order  to  escape  from  the  la- 
conveniences  which  were  found  to  attend  the 
ancient  forms  of  real  and  mixed  actions."  Steph. 
PI.,  83. 

By  less  exercise  of  the  inventive  faculty,  a 
judgment  for  land,  enforcible  by  a  writ  of  pos- 
session, could  be  rendered  in  trespass,  or  other 
personal  action  in  which  the  title  is  S' ttled;  and 
the  constructi«a  of  a  form  of  real  action  is  no 
more  difficult  than  the  invention  or  the  recon- 
struction of  the  prasonal  action  of  ejectwrat. 

The  assize  of  novel  disselBin  U  said  to  have 
been  invented  by  Olanvil,  Ch^f  Justice,  under 
Henry  II.,  as  a  more  convenient  remedy  for 
the  recovery  of  lauds  when  the  owner  had  been 
recently  disseised.  The  disseisin  by  election, 
used  in  this  assize,  was  a  mere  fictitious  sugges- 
tion, inserted  in  the  process  to  give  the  assize 
jurisdiction  of  a  trespass,  by  one  of  those  astute 
contrivances  which  have  not  been  uncommon 
in  the  history  of  English  law.  As  a  remedy 
for  the  recovery  of  a  freehold,  this  assize  at 
length  went  nearly,  if  not  altoj^ether,  out  of 
use,  and  was  succeeded  in  practice  by  the  writ 
of  entt^.  which  was  in  its  turn  supplanted  by 
the  action  of  ejectment  in  which  no  freehold 
was  recovered.  Tappan  v.  Tappan,  86  N.  H., 
»8,  118,  114.  115,  116;  3  Bl.  Com.,  184. 

The  religious'  houses  "  Had  the  honor  of  in- 
venting those  fictitious  adjudications  of  right 
which  are  since  Ijecome  the  great  assurance  of 
the  kingdom,  under  the  name  of  common  re- 
coveries."   2  Bl.  Com..  371.  ■ 

The  invention  of  the  action  of  replevin  is 
ascribed  to  Glanvil.  Steph.  PL,  5th  Am.  ed., 
App.  cx. 

The  objection  to  the  invention  of  a  form  of 
action  is  based  on  the  idea  that  the  remedial 
forms  of  the  common  law  come  from  some 
other  source  than  human  design;  or  that  courts, 
continuously  charged  by  that  Taw  with  the  duty 
of  allowing  convenient  forms  of  remedy  to  m 
used,  are  empowered  by  tiie  same  law  to  permit 
the  use  of  forms  capable  of  prohibiting  the  per- 
formance of  tbe  duty  by  themselves  and  their 
successors  ;  or,  that  the  introduction  of  the 
whole  existing  remedial  system  of  the  common 
law,  by  progr^sive  development  through  many 
ages,  recent  and  remote,  has  been  an  unlawful 
usurpation  of  legislative  power  by  judges,  who 
would  have  defeated  justice  by  parmitting  no 
common  law  procedure  whatever,  but  whose 
Ulegal  precedents  are  law.  Until  it  is  shown 
whose  and  what  authorized  edict,  of  ancient  or 
modem  date,  annulled  the  common-law  princi- 
ple that  requires  the  invention  and  use  of  com- 
mon-law procedure,  and  commands  common- 
law  courts  to  allow  convenient  remedies,  the 
duty  Imposed  by  thatprinciple  cannot  lawfully 
be  left  unperformed.  The  test  of  the  lenity  of  a 
form  ,of  action,  or  other  pleading,  is  not  the 
time  of  its  inventitm.  but  its  utility  as  a  method 
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of  vindicating  rights  entitled  to  the  best  fmns 
and  methods  that  can  be  produced. 

The  plaintiff  has  a  plam.  adequate  and  com- 
plete remedy  in  a  real  action,  in  which  there 
must  be  a  decisive  record  of  a  manifestly  cmichi- 
slve  decision  of  the  question  of  forfeiture;  vaA 
at  the  trial  term  he  may  have  leave  to  amend 
his  bill  by  filing  a  declaration  at  law.  In  abun- 
dant caution,  one  count  can  be  drawn  in  the 
form  of  an  ordinary  writ  of  entry.  A  ludg- 
.ment  upon  such  a  count  would  leave  the  life  es- 
tate open  to  no  contention.  A  plea  of  non- 
tenure of  the  freehold  might  raise  a  questicHi, 
the  decision  of  which  is  not  now  called  for. 
Another  count,  not  alleging  a  disseisin  of  tht 
freehold,  may.be  in  a  pfea  of  land,  wherein  tbe 

f)]aintiff  demands  of  the  defendant  a  tract  of 
and  lying  in,  etc.,  bounded,  etc. ;  whereuprai 
the  plaintiff  complains  and  says  that  within 
twenty  years  last  past  he  was  seised  of  the  de- 
manded premises  in  his  demesne  as  of  fee,  and 
being  so  seised,  be  executed  and  delivered  to 
the  defendant  a  deed,  etc.,  stating  the  substance 
of  the  deed  ;  and  tbe  defendant  accepted  the 
same,  and  undertook  to  perform  the  condititm 
thereof,  but  has  failed  to  perform  said  condi- 
tion, whereby  he  has  forfeited  the  estate  in  re- 
mainder conveyed  to  him  by  said  deed,  and  sa^ 
estate  has  revested  in  the  plaintiff.  But  the  de- 
fendant still  claims  said  estate.  Wherefore  the 
plaintiff  prays  judgment  establishing  said  f«-- 
feiture  in  his  title  in  fee  simple  absolute,  against 
the  defendant,  and  a  writ  of  possession,  and 
other  process,  for  executing  said  judgment,  de- 
fending his  rights,  and  giving  him  the  relief  to 
which  lie  is  by  law  entitled. 

Another  count  may  be  in  a  plea  of  land, 
wherein  the  plaintiff  demands  against  the  de- 
fendant a  certain  estate  of  remainder  in  a  de- 
scribed farm;  and  whereupon  the  plaintiff  Na- 
than says:  March  26,  1876,  Nathan,  owning 
said  farm  and  retaining  therein  an  estate  for 
his  own  life,  conveyed  the  remainder  to  John, 
by  deed  duly  recorded,  on  condition  that  John 
suitably  support  Nathan  during  his  life.  John 
has  not  penorraed  the  conditimt  of  the  deed : 
and  by  breach  of  the  condition  has  forfdted 
f  said  estate  in  remainder,  but  still  claims  stud 
:  estate  ;  and  his  claim  and  record  of  title  are  a 
cloud  upon  Nathan's  title,  and  prevent  bis  mak- 
ing either  an  absolute  or  a  conditional  sale  of 
the  farm,  or  of  a  remainder  therein,  or  making 
thereof  any  convenient  dlspodtion  upon  which 
he  can  depend  for  tiie  necessaries  of  life,  and 
for  the  support  and  care  required  by  the  in- 
firmities 01  his  old  a^,  whereby  he  is  exposed 
to  destitution  and  disabled  to  secure  the  com- 
fortable maintenance  which  his  farm  would 
enable  him  to  obtain  but  for  the  defendant'H 
false  and  wron^ul  claim,  and  the  defendant'H 
title,  forfeited  m  fact  for  breach  of  tbe  condi- 
tion subsequent,  but  apparently  valid  on  the 
recorded  deeds.  Wherefore,  theplaintiif  prays 
that  his  deed  to  the  defendant  be  adjudged 
void  ;  that  the  forfeiture  of  the  remainder 
thereby  conveyed  be  established  by  a  judgment: 
and  that  the  judgment  be  enforc^  by  a  writ  of 
possession.  Another  count  in  acune  form  of 
personal  ustioo,  can  seek  a  judgment  of  fwfeit- 
ure  of  the  remainder  of  the  personal  property. 
However  defective  such  a  d«!laration  may  be, 
it  can  easily  be  made  sufficient. 
A  judgment  determii^ng  the  title  of  the  le- 
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mainder  will  be  conclusive  without  service  of 
anj  proceas  for  its  eoforceinent  CrtighUm  v. 
Prodor,  12  Cush.,  488, 487  ;  FarweU  v.  Sogers, 
99  Mass.,  33,  35. 

It  was  held  sixty-nine  years  ago  that  a  judg- 
meat  for  such  a  remainder  can  be  executed  by 
«  writ  of  poiaearioa  during  the  life  e^te  of  a 
tbitd  person.    Pmniman  v.  HoUtt,  18  Haas., 

m.m. 

If  the  plaintiff  holds  both  estates,  merged  in 
a  fee,  there  will  be  no  difllctilty,  practical  or 
theoretical,  in  the  service  of  a  wnt  of  possea- 
wn.  The  defendant  was  to  live  on  the  farm 
irtiile  he  nerfonned  the  condition  of  bis  deed, 
HWm  v.  Melien,  1  Grav,  613;  and  tf  the  condi- 
lioa  is  broken,  the  plaintiff  may  .need  aprocess 
of  ooster.  The  judgment,  and  an^  necessary 
process  for  carrying  it  into  effect,  being  directed 
to  the  ends  of  justice,  cannot  be  obstructed  by 
iBtaginary  barriers  of  form,  Datit  v.  Brad- 
/«ri,58N.  H.,  476,  480. 

"Any  pezBOo  in  poooeasion  of  real  property, 
claiming  an  estate  of  freehold  therein,  or  an  un- 
ex^nd  term  of  not  less  than  ten  years,  may 
totiottin  a  bill  in  equi^  against  any  person 
who  makes  a  claim  adverse  to  his  estate.   *  * 

*  ;  and  •  •  *  the  court  shall  determine 
the  whole  question  of  title."  L.aws  of  1888, 
di.  48.  This  Act  was  intended  for  the  relief 
fA  persons  whose  poesesdon  of  land  should  be 
heu  to  be  an  obstacle  in  the  way  of  their  main- 
tiling  actionB  at  law  for  the  establishment  of 
Ibeir  3lapated  titles;  30  Am.  Law  Reg.,  601; 
sul  not  to  give  a  bill  in  equity  to  those  who 
have  a  plain,  adequate  and  complete  remedy  at 
law.  It  is  an  application  of  the  general  unwrit- 
ten mle,  afBrmea  in  Gen.  Laws,  ch.  309,  ^  I, 
ibat  ini^equacy  of  redress  at  law  is  a  groimd 
of  duncery  junsdiction.  The  construction  of 
the  Act  Off  18B8  is  controlled  by  the  presump- 
tim  that  the  Legislature  did  not  intend  to  au- 
thorizB  a  chancery  suit  for  the  enforcement  of 

*  forfeiture,  and  the  devesting  of  an  estate  in 
land  for  breach  of  condition  subsequent,  in  a 
nm  in  which  the  remedy  at  law  is  ample. 

fkm  (tiMkarged. 

BlodMtt,  J.t  did  not  rit:  Carpenter, 
diflMntM  on  the  question  of  introducing  a  new 
form  of  action;  the  others  concurred. 


PARSONS 

HATCH  etai. 

A  sale  of  goods  is  not  rendered  void  by 
the  wajit  oir  a  chMkce  of  posseMion 
as  against  a  creditor  who  nas  knowl- 
edge of  the  sale,  and  auenta  and  be- 
eomee  a  party  to  it  by  deriving  fnnu  it  a 
valuable  security. 

(OarroU  ^DeoUed  July  81, 1886.) 

TROVER,  for  machinery  and  other  property 
attached  in  a  mill,  by  the  plaintiff,  a  depu- 
ty sheriff,  as  the  property  of  Beck  &  Mitchell, 
who  tuid  sold  it  to  the  defendants.  The  attach- 
ii^  creditors,  who  are  ttie  plaintiffs  in  interest, 
claim  that  there  was  not  a  sufficient  change  of 
possession.  A  verdict  was  ordered  for  the  de- 
leoihais. 

X.  H. 


T.  Hatcb.  358 
^Jf«nrs.  Worcester  A  Oaibegr.  for  plaint- 

Me»»r».  E.  A.  Hibbard  and  J.  H,  Hobbs* 

for  defendants: 

The  possession  should  be  such  as  might  fairly 
lead  those  around,  if  they  had  any  interest  in 
the  matter,  to  a  reasonable  belief  that  tha«  has 
been  a  sale  and  change  of  property.  Clark  v. 
Morse,  10  N.  H..  240. 

In  Park^  v.  PniW,  4  N.  H.,  176,  and  in 
pKtul  V.  Orookerfi  N.  H. ,  388,  there  was  an  undis- 
puted secret  trust. 

In  French  v.  Hall,  0  N.  H. ,  187,  the  sale  was 
sustained  although  the  property  when  attached 
was  in  the  possession  of  the  vendor. 

In  Page  v.  Carpenter,  10  N.  H.,  80,  the  prop- 
erty was  left  in  the  sole  possession  the  vend- 
ors, and  the  opinion  of  the  court  was  based 
on  the  ground  that  this  gave  the  vendors  "an 
opportiuiity  to  treat  the  property  as  their  own 
and  therel^  obtain  a  false  credit." 

In  Shaw  v.  Thomjmcm,  48  N.  H.,  130,  the 
horse  remained  in  the  vendor's  poaaesrion  at  aU 
times,  excepting  an  hour  or  two,  from  the  sale 
in  March  until  the  attachment  in  November. 

In  Lang  v.  StoekioeU,  65  N.  H.,  661,  and  in 
Plaitted  v.  Hotmes,  58  N.  H.,  298,  there  was  a 
secret  trust,  as  well  as  a  concurrent  possession. 

In  CuUinff  v.  Jaekmn,  56  N.  H.,  253,  the 
vendor  retained  exclusive  possession  and  Smith, 
J.,  bases  his  opinion  partly  upon  the  ground 
that  the  trade  "was  not  attended  witi&  such 
publicity  as  would  naturally  give  notoriety  to 
the  sale." 

In  9umner  v.  JMUm,  58  N.  H.,  3»6,  the 
Judge  must  have  found  that  the  defendants 
took  the  mort^;sge  without  notice  of  the  sate 
and  in  good  faith,  and  were  misled  by  a  want 
of  ezcludve  possession  in  the  plaintiff. 

In  Towns  v.  Riee,  69  N.  H.,  418,  the  wagon, 
when  attached,  was  in  the  possession  oi  the 
vendor  where  it  had  been  left  by  the  vendee. 
Bnt  the  explanation  was  held  sufficient. 

In  Flagg  v.  Pierce,  68  N.  H.,  848,  the  vendor 
retained  exclusive  possession  of  the  oxen  until 
the  defendant  attached  them. 

In  Parker  v.  MarveU,  60  N.  H.,  80,  the  vend- 
or  retained  exclusive  possession  of  the  wagon, 
except  that  the  vendee  "used  It  several  days" 
and  returned  it  to  the  vendor,  and  there  was 
also  a  secret  trust. 

In  8anhamv.  Putnam,  Grafton  Co.,  March 
adjourned  Term,  1882,  the  Judge  ruled  that 
there  was  no  change  of  possession,  and  to  this 
there  was  no  exception. 

In  Goolidge  v.  Mdfin.,4&  N.  H. ,  610,  in  which 
there  was  a  trust  and  the  vendor  remained  in 
possession,  the  opinion  of  Bellows,  J. ,  furnishes 
a  key  to  all  the  grounds  on  which  a  sale  may 
be  held  void  as  to  creditors,  but  it  contains 
nothing  prejudicial  to  these  defendants. 

The  defendants,  if  not  entitled  to  hold  the 

Eroperty  as  purchasers,  would  be  entitled  to 
old  it  under  the  mortgage  of  Feb.  14,  188S, 
which  although  cancelea  at  the  time  of  the 
sale,  would  be  revived  and  renewed  if  the  sale 
should  be  declared  void.  Ladd  v.  TTimin,  96 
N.  H..  421. 

There  is  no  necessity  for  any  description  of 
the  debt  or  liability  intended  to  be  secured  by 
mortgage.    Barker  v.  Barker,  Belknap  Co., 
March  adjourned  Term,  1883. 
Hammond  v.  l^rker,  61  N.  H.,  {^Hs  an  ad-i 
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ditional  authori^  to  the  point  that  the  mort- 
gage, tbouffh  canceled,  will  be  restored  if  the 
purposes  of  justice  require  it. 

Doe.  Ch.  J.,  delivered  the  opioioo  of  the 
court: 

The  plaintiffs  in  interest  hod  been  employed 
by  the  veudors  as  workmen  in  the  mill.  Hav- 
ing knowledge  of  the  sale,  and  being  informed 
by  the  vendees  that  they  look  possession  and 
would  run  the  mill,  they  continued  their  work, 
upon  the  faith  of  the  vendees'  promise  to  be  re- 
sponsible for  future  wages  and  to  pay  wages 
previously  earned,  if  there  should  be  a  pront. 
They  haa  the  benefit  of  all  the  notice  any 
change  of  possession  could  bave  given  and 
were  so  far  parties  to  the  sale  as  to  bave  no 
cause  to  complain  of  any  want  of  completeness 
in  the  change  of  possession.  There  was  no 
need  of  a  more  thorough  change  to  inform 
them  of  a  contract  of  which  tiiey  bad  all  the 
knowledge  they  could  desire  and  to  which 
they  assented  by  deriving  from  it  a  valuaUe 
security.  Coirurn  v.  Pickering,  3  N.  H.,  416, 426. 

Judgment  on  the  verdict. 

Allen*  J.,  did  not  dt;  the  others  concurred. 


SISKINS*  PETITION. 

Chapter  96,  Laws  1888,  requiring  certain 
personfl  committed  to  jail  to  be  dis* 
chared  by  the  jailer  at  the  expiration 
of  a  certain  time,  does  not  reetrlot  the 
power  of  dioehawiiv  them  under 
Geo.  Laws,  ah.  368,  f9. 

(HOlsborouffh  Decided  July  S],  UBS). 

PETITION,  presented  to  a  Justice  of  the  court 
in  vacation,  and  adjourned  into  the  law 
Term,  for  the  discbarge  of  the  petitioner  from 
jail  for  inability  to  pay  a  flne  aiul  coats  imposed 
by  the  Police  Court  of  Nashua.  The  petitioner 
was  not  entitied  to  a  discharge  under  ch.  96. 
Laws  1888. 

Doe,  Ch.  J.:  Chapter  96,  Laws  1888,  limits 
certain  terms  of  imprisonment,  and  does  not 
restrict  the  power  of  discharge  given  by  Gen. 
Laws,  ch.  1^,  %  0. 


NorriB  G.  OAULT 

V. 

CONCOBD  R  R  CO. 

1.  A  request,  made  by  the  payer  of  a  dia- 

Suted  claim,  tha,t  the  pa.yee  will  not 
isclose  the  settlement,  is  not  oom|>e- 
tent  evldenee  of  the  payer's  admiBsion 
of  liability. 
3.  The  effect  of  a  bridM  m  an  obvtrno- 
(ion  of  a  river,  may  be  a  mbjeot  for  the 
tertinwny  of  enerta*  and  their  opin- 
ion*  are  not  excfiided  by  the  question 
being  the  issue  to  be  decided. 
8.  An  akUasion  of  counsel  to  the  impor- 
tance of  the  case  to  his  client,  not  found 


to  be  nnfltlr  <»r  ^«Jadieial  in  fact; 
hold,  not  to  be  of  such  a  ctiaracteraato 
shew  a  nlvtrlaX  as  a  matter  of  law. 


(Herrlmaok- 


-Deolded  July  81, 1886.] 


CASE  for  the  unskillful  and  improper  cod- 
stniction  of  the  defendant's  bridge  at  Hook- 
set  Falls,  causing  the  river  to  overflow  the 
plaintiff's  land.    Verdietfyr  the  d^endant. 

To  show  the  defendanrs  admission  of  labil- 
ity, the  plaintiff  called  Hazelton,  who  (est^ed. 
in  the  absence  of  the  jury,  to  the  settlement  of 
a  similar  suit  brought  by  him  against  the  de- 
fendant, their  payment  of  the  damages  he  de- 
manded, the  continuance  of  bis  case  after  its 
settlement  and  bis  keeping  the  settlement  se- 
cret at  defendants'  request.  The  court,  finding 
the  settlement  was  a  compnnnise  of  a  claim, 
the  validity  of  which  the  defendant  dmied,  and 
was  not  an  attempt  to  ccmceal  or  suppress  evi- 
dence, excluded  the  testimony,  and  the  plaint- 
iff excepted. 

Subject  to  exception,  three  witnesses,  called 
by  the  defendant  and  found  by  the  court  to  be 
experts  in  hydraidic  eogineeriog,  were  allowed 
to  testify  that,  in  their  opinion,  the  defendant's 
piers  and  abutments  do  not  obstruct  thestreun 
so  as  to  affect  it  at  the  plaintiff's  lai^,  a  mile 
above  the  bridge;  and  that  the  piers  are  prop- 
erly located  and  constructed.  The  jury  were 
instructed  that  the  propriety  of  location  and  con- 
struction was  immaterial;  that  the  plaintiff 
could  recover  if  the  bridge  caused  bis  laud  to 
be  overflowed. 

Subject  to  exception,  the  defendant's  ooim- 
sel,  in  his  closing  argument,  said  11  the  case  is 
important  to  the  plamtiff ,  as  he  had  claimed  in 
his  opening  statement,  it  is  much  more  impor- 
tant to  the  defendant,  on  account  of  the  forty- 
eight  pieces  of  land  on  the  river  sitiiated  like 
the  plaintiffs;  the  jury  should  not  be  diverted 
from  the  consideration  of  the  facts  on  which 
alone  a  true  verdict  could  be  rendered,  and 
should  not  be  influenced  by  prejudice;  many 
of  the  plaintiff's  witnesses,  owmng  lands  on 
the  river,  were  interested ;  if  the  plaintiff 
should  prevail,  their  opportunity  for  brinjring 
suits  woiUd  come,  and  the  plaintiff  wouMoe  a 
witness  for  them. 
Messrt.  Copeland  Jb  Jonas,  for  ^plaintiff : 
The  jury  should  have  been  allowed  to  bear 
the  evidence  and  draw  from  it  what  inferences 
they  might;  inferences  which,  we  believe, 
could  but  have  been  unfavorable  to  the  defend- 
ant.   Wharton,  Leg.  Max.,  144. 

The  opinions  of  experts  are  not  admissible 
when  the  inquiry  is  into  a  subject-matter,  the 
nature  of  which  is  not  such  as  to  require  any 
peculiar  habits  or  study.  In  order  to  qualify  a 
man  to  understand  it.  Jone*  t.  ThuUer,  41  N. 
H.,  546,  and  cases  cited;  also,  see,  1  Greenl. 
Ev.,  I4th  ed.,  680,  and  notet. 

The  question  put  to  the  experts  being  the 
very  questions  to  be  decided  by  the  juiy,  was 
an  unproper  one  to  be  asked.  1  Greenl.  Ev.. 
581,  14th  ed.,  and  notet  4  and  ft. 

Improper  argument  of  counsel  is  a  good 
ground  for  granting  a  new  trial.  We  would  ask 
the  court  to  consider  the  able  and  somewhat 
lengthy  discussion  of  that  subject  in  T\idber  v. 
ILmmker.  41  N.  H.,  817,  833;  also,  see,  Brava 
V.  Sicineford.  44  Wis.,  388;  38  Am.  Rep.,  562. 
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SOO,  wboeRyBD,  C.  >/.,  aays:  "  And  If  coudmI 
penarere  in  arguing  upon  impertinent  facta 
not  before  tbe  jury,  cr  appealing  to  prejudices 
foreign  to  the  case  in  evidence,  exception  may 
be  taken  by  the  other  aide  which  may  be  good 
groimd  for  a  new  trial^  or  for  a-reversal  io  this 
coort.  Also,  aee.  State  v.  Folev,  45  N.  H.,  466; 
ZoOarv.  Janvrin,  4f-SI.  H.,  SZd. 

MetMT*.  J.  W.  FeUows  and  CbMM%  * 
SfcTMter,  for  the  defendant. 

Doe.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  attempted  to  conceal  nothing 
bat  their  settlement  of  Hazelton's  suit.  The 
salntaiy  policy  of  encouraging  the  settlement 
of  niitB  and  other  controTersles,  by  protecting 
the  payer  against  his  act  of  payment  bein^  used 
as  an  admission  of  his  liability,  allows  him  to 
st^ralate  for  the  secrecy  whidi  the  law  pre- 
serves. The  request  that  Hazelton  would  not 
divulge  the  compromise,  was  no  more  an  ad- 
mission than  the  compromise  itself.  The  set- 
tlement of  8uil3  is  not  to  be  discouraged  by  a 
naiTow  i4>plication  of  a  principle  so  essential 
to  the  interests  of  socie^.  The  rule,  so  admin- 
islered  as  to  require  a  resistance  of  eveiT  claim, 
the  settlement  of  which  would  pactically  make 
other  claims  irresistible,  would  be  a  hardship, 
mbjecting  claimants,  in  many  cases,  to  expen- 
ave  litigation  which  th^  ought  not  to  be  thus 
compelled  to  undeiigo. 

The  testimony  of  the  experts  was  admissible 
on  the  effect  of  the  brid^  as  an  obstruction  of 
the  river.  Their  opinions  on  that  question 
were  not  excluded  by  its  betng  the  issue  sub- 
mitted to  the  pitj-  Opinions  on  questions  of 
identity,  handwriting,  sanity,  and  the  value  of 
property,  are  not  rejected  on  the  ground  that 
those  are  the  (questions  to  be  decided. 

Argumentative  allusions  to  tlie  importance 
of  the  case  to  either  par^,  are  airt  to  take  an 
<^jectionable  form  and  to  be  carried  to  an  ex- 
tent incon^tent  with  legal  fairness  of  trial. 
In  this  case  it  does  not  appear  that  the  subject 
was  presented  on  either  side  upon  a  statement 
of  any  fact  not  proved,  or  in  amannersuggest- 
inglhe  justice  or  benevolence  of  a  verdict  ren- 
doed  on  an  illegal  ground,  or  diverting  the 
tribunal  from  a  due  consideration  of  the  evi- 
dence. While  the  allusions  on  both  sides  were 
imbaldy  unnecessary,  irreleront  and  dangei^ 
OQB.  the  second  doee  not  seem  to  have  been  an 
ezoeesive  reply  to  the  first,  nor  to  have  been  of 
sneh  a  character  as  to  make  it  a  matter  of  law 
that  there  should  be  a  new  trial,  the  fact  of  un- 
fairness  and  prejudice  not  being  found. 

JvdgmeiUontMterdiet. 

Uth  and  Wm-liaM,  JJ.,  did  not  sit;  the 
others  concurred. 


NORTH  HAVERHILL  WATER  CO. 
e. 

Parker  METCALP. 

When  a  elmlaaant  of  an  aqnednet  title 

uses  the  wat«r  withont  anaotnal  proii»> 
1m,  express  or  implied,  to  pu-  for  the 
use,  MBompBit  on  the  Action  of  a  prom- 

B.  H. 


ise  implied  by  law.  Is  not  an  appro- 

Sriate  form  of  action  for  settling  the 
iaputed  title. 

(Grafton  Decided  July  31.  188li.> 

ASSUMPSIT  for  water  furnished  to  defend- 
ant by  plaintiffs.    Case  discharged. 
The  case  was  sent  to  a  referee  who  found  for 
plaintilb,  subject  to  the  opinion  of  the  court, 
on  the  following  statement  of  facts: 

The  plaintiff,  Paul  A.  Meader,  Martin  S. 
Meader,  Thomas  B.  Jackson,  Jefferson  Pen> 
nock  and  Nathan  P.  Rideout,  constituted  an  as- 
sociation or  partnership,  at  the  date  of  the  writ 
for  supplying  water  to  people  living  in  tlie  Vil- 
lage of  North  Haverhill.  The  water  was  con- 
veyed in  an  aqueduct  from  the  Olyoo  spring, 
so  called,  about  three  fourths  of  a  mile  to  the 
Village  of  North  Haverhill.  The  plaintiffs 
were  not  incorporated  but  owned  the  spring 
and  aqueduct  as  tenants  in  common,  each  own- 
ing an  undivided  fifth  part.  Defendant  is  the 
owner  of  a  hotel  in  North  Haverhill  called  the 
Burbeck  stand.  He  purchased  of  the  plaintiff, 
Thomas  B.  Jacttsou,  on  November  8,  187S. 
Jackson  bought  of  E.  L.  Burbeck,  on  Novem- 
ber 18,  1871.  At  that  time  Burbeck  was  a 
memlxT  of  the  North  Haverhill  Water  Co. ,  and 
owned  an  undivided  fifth  part  of  the  Olynn 
spring  and  the  aqueduct  leading  therefrom. 
The  partners  held  their  interests  by  recorded 
deeds.  On  Janua^  81,  1873,  K  t.  Burbeck 
sold  to  the  plaintiif,  Jackson,  "  all  his  right, 
title  and  interest  in  and  to  a  certain  spring  of 
water  situated  on  what  is  called  the  Glynn  lot, 
together  with  all  pipe,  pipes  and  fixtures  be- 
longing to  said  aqueduct;  the  interest  being  an 
unaivided  fifth  part."  The  consideration  named 
in  the  deed  is  $350. 

At  the  hearing,  the  defendant  asked  a  wit- 
ness the  following  questions;  "  Was  there  an 
understanding  between  the  members  of  the 
partnership  as  to  the  ownership  of  the  water — 
as  to  who  owned  it — as  to  who  owned  the  water 
that  ran  to  such  proorielor's  premises?"  The 
question  was  objected  to  by  plaintiffs  and  ruled 
out  on  the  ground  that  the  deeds  were  the  best 
evidence.    The  point  was  saved  to  defendant. 

It  was  imderstood  between  the  partners  that 
each  should  take  what  water  he  required  at  his 
premises,  and  no  account  of  it  shotild  be  kept; 
that  the  water  of  one  should  be  offset  agidost 
the  water  of  another,  and  the  accounts  of  the 
partners  for  water  used  by  them  should  be 
evened  up  in  that  way.  l^he  balance  of  the 
water  was  sold  to  people  of  North  Haverhill, 
who  wished  to  purchase. 

The  deed  from  Jackson  to  defendant,  says 
nothing  about  the  water  or  aqueduct.  It  con- 
veys the  Burbeck  stand  "with  all  the  privi- 
leges and  appurtenances."  At  that  timeftwas 
not  a  hotel.  The  water  from  the  spring  was 
running  to  the  premises.  Jackson  call^  the 
attention  of  defendant  to  the  water,  and  the 
great  convenience  of  it.  Nothing  was  said 
about  the  right  to  use  the  water  without  paying 
the  Company  for  it.  Both  parties  acted  m  good 
f^th.  Defendant 'thought  he  bought  the  nght 
to  use  the  water  without  paying  the  Company 
for  it;  Jackson  thought  he  sold  the  fixtures  and 
the  right  to  use  the  water  by  paying  the  Com- 
pany the  usual  price. 
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Since  be  sold  to  the  defendant,  Jackson  bas 
accounted  to  the  Company  for  the  water  taken 
by  defendant  and  may  be  regarded  as  the  plaint- 
iff in  interest.  Defendant  never  acquired  any 
interest  in  tbe  water  or  aqueduct,  unless  be  did 
so  by  his  deed  of  tbe  Burbeck  stand.  At  the 
<htte  of  the  deed,  the  land  where  the  spring  was 
did  not  belonf;  to  tbe  plaintiff  Jackson. 

Mr.  Geo.  W.  Clutpnuun*  for  plaintiff: 

Tbe  defendant  procured  his  own  deed  and 
accepted  it  and  is  bound  by  it  and  bound  to 
be  content  with  what  it  expressly  and  by  im- 
plication conveys  to  him,  pursuant  to  an  open, 
fair  and  honest  contract.  This  position  is  clear- 
ly settled  and  established  in  the  cases  of  ^pauld- 
im  T.  ^AM,  65  N.  H.,  4^;  CooHdge  t.  Hager, 
48  Vt,  d|  and  other  cases  referred  to  in  these 
cases.  These  cases  were  considered  by  the  ref- 
eree, and  we  say  bis  conclusion  in  this  case  was 
correct  by  express  authority.  His  position  is 
further  directly  sustained  by  PhiUmek  v.  Bhc- 
ing,  97  Mass.,  188. 

It  is  well  settled  that  a  conduit  or  pipe  to 
conduct  water  to  a  house,  will  pass  as  appur- 
tenant to  a  grant  of  a  house.  Brown  v.  NtatdU, 
Moore,  NiekokuY.  CAamdfrlat'n,  Cro.Jae.. 
121. 

As  to  the  question  asked  a  witness  by  defend- 
ant, tbe  ruling  was  correct.  See,  Furbuth  v, 
Goodwin.  25  N.  H.,  451-2;  Pe<ulee  v.  Gee,  19 
N.  H.,  373;  Sanborn  v.  Clmgh,  40  N.  H.,  836. 

Mr.  O.  F.  Patnjun,  for  defendant: 

Where  a  grantor  conveys  premises  in  this 
way  without  reservingtbe  water,  itpasses  wiUi 
tbe  conveyance  to  tbe  grantee,  if  grantor  owns 
it.  New  Ipsiffieh,  etc..  Factory  v.  BaieAelder,  8 
N.  H.,  190;  DuiUdee  v.  Wilton  B.  B.  Co.,  34 
N.  H.,  495;  Oibmn  v.  Brockvsay,  8  N.  H.,489; 
Spautdinffv.  Abbot.  S6  K.  H.,  434;  8Mwy  v. 
Jone$,4SN.  H.,  441;  NieMasv.  ChanA^lair), 
Cro.  Jac,  131;  Allen  v.  Scott,  21  Pick.,  29; 
Grantv.  Cham,  17  Mass.,  447;  R  Cent.  R.  It. 
Co.  V.  Hills,  33  Vt.,  681;  Stevenson  v.  Wiggin, 
56  N.  H.,  311;  Coolidge  v.  Hager,  48  Vt.,  9. 

When  an  easement  has  become  appurtenant 
to  a  dominant  estate,  a  conveyance  of  that  es- 
tate carries  nith  it  the  easement  belonging  to 
it,  whether  menti<med  in  the  deed  or  not,  al- 
though not  necessary  to  the  eqjoyment  of  the 
estate  by  tbe  grantee.  And  an  easement  may 
he  acquired  by  express  grant,  implied  grant, 
and  by  prescription.  Spavlding  v.  Abbot  {su- 
pra.) 

Upon  principle  and  authority  it  is  considered 
that  the  deed  from  the  defendant  and  wife  to 
J.,  standing  alone,  would  have  conveyed  tbe 
water  as  it  was  then  running,  with  a  right  to 
the  spring  and  aqueduct  sufficient  for  its  con- 
tinuance as  an  appurtenance  to  the  bouse  and 
land.    Coolidge  v.  Hager  (supra),  15. 

Plaintiff  was  the  owner  m  the  spring  to  a 
much  larger  extent  than  was  necessary  to  keep 
the  water  running  as  it  then  was,  and  being 
the  owner,  he  made  a  conveyance  without  any 
reservation,  and  thereby  conveyed  to  the  de- 
fendant the  water  as  it  was  then  running,  with 
a  right  to  tbe  spring  and  aqueduct,  sufflcient 
for  Its  continuance.  This  is  perfectly  consist- 
ent with  all  the  decided  cases  from  Nieholat  v. 
Chamberlain  {mpra),  to  the  present  time;  while 
any  course  of  reasoning  which  leads  to  a  dif- 
ferent result,  to  a  certain  extent  overturns  all 
the  decided  cases  from  tliat  time  down.  Bee, 
84 
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^^jitioD  to  auihori- 
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8  Allen, 
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Vt.  Cent.  R.  B.  Co.  v. 
V.  Meld,  102  Maas.,  90, 
ties  before  cit«i;  and 
Kimball,  13  Met.,  583; 
Gray,  870;  PeUingill\.{ 
ver  V.  VidUnwn,  100  Ifl 

The  ri^t  to  take  waa^ 
is  held  to  be  an  interesthh  la&d.  '  Goodrich  t. 
Burbank,  13  Allen,  401;  HeUenbedb  r.  McDon^ 
a^.ll3MasB.,347;^aR^v.  Clark,  IKi^iaas., 
265. 

And  a  right  to  an  aqueduct  may  be  so  cre- 
ated as  to  exist  independently  of  any  particular 
parcel  of  land  owned  the  grantee  therec^ 
Goodrich  V.  Burbank  (supra). 

It  is  a  familiar  principle  that  a  deed  shall  op- 
erate so  far  as  it  legally  can.  C%t»vA  v.  Meeker, 
84  Conn.,  427. 

Another  familiar  principle,  always  recog- 
nized in  the  constmction  of  deeds,  is,  that  if  a 
^nt  will  not  convey  all  that  is  described  and 
mtended  to  convey,  it  shall  be  constru«l  to  con* 
vey  all  that  was  in  the  power  of  the  grantor  to 
convey.  Law  v.  Empatead,  10  Conn.,  27. 

As  the  court  had  the  authority  to  protect  the 
rights  of  the  plaintiff  in  interest,  when  the  writ 
is  in  tbe  name  of  a  nominal  plaintiff,  so  it  may 
protect  the  defendant  against  a  suit  by  one  per- 
son in  the  name  of  anotber,  where  the  plaintiff 
on  the  record  baa  no  interest  and  the  reiu  plaint- 
iff has  no  right  Berry  v.  GiUia,  17  N.  H.,  17; 
P/telpa  V.  Alahurin,  6  N.  H.,  586. 

And  where  a  party  negligently  or  culpably 
stands  by  and  allows  another  to  contract  on  the 
faith  and  understanding  of  a  fact  which  he  can 
contradict,  he  cannot  afterwards  dispute  that 
fact  in  an  action  against  the  person  he  has  him- 
self assisted  in  deceiving.  Bigelow,  Estop.,  600, 

'Where  a  m«n  has  been  silent  when,  in  con- 
science, be  ought  to  have  n)oken,  be  shall  be 
debarred  from  speaking  when  conscience  re- 
quires him  to  be  silent.  Id. 

Where  a  person  made  a  conveyance  purport- 
ing to  convey  real  estate,  but  the  conveyance 
being  so  imperfectly  drawn  it  did  not  convey 
it,  the  grantor  was  held  to  be  estopped  to  set  up 
title  to  the  premises,  he  having  received  pay  f  «- 
them  from  the  grantee.  Brown  t.  jtfanter,  21 
N.  H.,  529;  Tltompson  v.  Bankt,  48N.H.,540. 

Any  rights  in  tbe  land  which  a  grantor,  with 
full  covenants  of  warrantv,  ma^  acquire  after 
tbe  execution  of  bis  deeds,  wilt  inure  to  his 
grantee  by  way  of  estoppel.  Jetceli  v.  jWiw, 
81  N.  H.,  84;  KimbaU  v.  BlaisdeU,  5  N.  H., 
588;  Kimball  v.  Schof,  40  N.  H..  190;  Morri- 
son V.  Underwood,  20  N.  H.,  S72;  Hayes  v. 
Tabor,  41  N.  H..  539. 

A  party  will  be  estopped  from  denying  his 
own  acta  or  admissions  which  were  expressly 
designed  to  influence  tbe  conduct  of  another, 
and  did  so  influence,  provided  such  denial  wiD 
operate  to  tbe  injurv  of  the  latter.  Iknit  t. 
Sanders,  11  N.  H.,  369;  Qvrnsei/  v.  JBdmtrdi, 
26  N.  H.,  234. 

Where  one,  by  his  words  or  conduct,  causes 
another  to  believe  in  tbe  existence  of  a  obtain 
state  of  things  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  own  previous  petition, 
the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  actually 
existing  at  the  same  time.  Datit  v.  Handy,  37 
N.  H.,  65;  Simons  v.  -SSfeafe^M JBLH.,  78; 
Digitized  bykjOOy  IC 


'  also,  OhrMie  v,  8aiByer,  41 
T.  Bedd,  30  N.  H.,  306; 
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OaKiiT.  Got 
4SN.H..  38« 
N.a.SW; 
ffymon  V.  i'. 
IaUU,  5  N.  H. 
H..  91;  Mann* 
Stetxiu  V.  i)w»/( 
Bank  r.  Hhadlo? 
30  Coim.,  568;  *yi  4"' 
trOfOA.  33  Coiiu|.Iit 

A  pvQr  is  estoi  ,to  set  up  liis  title,  where 
he  has  permitted  .  iid  to  be  sold  under  such 
circumstances  tha  ,  concealment  of  iiis  title 
would  be  E  fraud  t  i  Uie  grantee,  If  be  was 
pennitted  to  set  it  ^  afterwards.  Parker  v. 
Brown,  16  N.  H..  l54. 

A  party  who  negligently  or  culpably  stands 
by  and  allows  another  to  contract  on  the  faith 
and  anderstanding  of  a  fact  which  he  can  con- 
tradict, cannot  afterwards  dispute  that  fact  in 
an  acUon  br  or  against  tbe  person  whom  he 
has  himaeli  assisted  in  deceiving.  Stevens  t. 
Dennett  {tupra). 

Indeed,  Uie  doctrine  seems  to  be  well  estab- 
lished by  autiiority  that  the  conduct  and  ad- 
missions of  a  party  operate  against  him  in  tbe 
nature  of  an  estoppel,  wherever  in  good  con- 
science and  honest  dealing  he  ought  not  to  be 
permitted  to  gainsay  them.  Steeena  v.  Dennett 

test  of  tbe  application  of  the  doctrine  of 
estoppel  is  not  owneiBhip  of  the  property,  but 
rather  the  acts,  conduct,  representations  and 
admissions  of  one  part?,  influendi^  and  chang- 
ing the  acts  and  posltioD  of  the  ouer.  Barney 
V.  Kenutoa,Q»'N.  H.,  168. 

A  party  in  possession  of  a  mill  upon  n  canal, 
claiming  title  under  a  deed  which  was  made  to 
him  under  an  order  of  the  court,  and  bound  to 
repair  the  canal,  cannot  excuse  himself  from 
the  liability  to  repair,  upon  the  ground  that 
the  order  was  defective  and  the  deed  therefor 
passed  notice.  Wobtam y.  Benahau,  101  JSam., 

Acceptance  of  a  devise  estops  the  devisee  to 
set  up  a  title  in  opposition  to  tne  will,  at  law  as 
welt  as  in  equity.  Smith  v.  Smith,  14  Gray, 
532;  see,  Coe  v.  Taleott,  5  Day,  92;  Smit/i  v. 
3foodu*  Water  Potoer  Ob.,  85  Conn.,  393. 

Whatever  the  motive  may  be,  if  one  so  acts 
or  speaks  that  the  natural  ooosequence  of  his 
words  and  conduct  will  be  to  inflneace  another 
to  change  his  cxin^tion,  he  Is  le^lly  charge- 
able with  an  intent,  a  willful  design,  to  induce 
the  other  to  believe  him  and  to  act  upon  that 
belief,  if  such  proves  to  be  the  actual  result 
Pretton  v.  Mann,  126  Conn.,  128. 

If  a  party  negligently  and  silently  stands  by 
and  allows  another  to  contract,  on  the  faiu 
and  understanding  of  a  fact  which  he  can  con- 
tradict, be  cannot  afterwards  contradict  that 
bet  88  against  that  person  who  may  be  injured 
thereby.  Roe  v.  Jerome,  18  Conn.,  158;  Taylor 
V.  my,  36  Conn..  368;  Mitdiaa  t.  LewxU,  30 
Conn..  590. 

Where  the  defendant  knew  that  the  pkintiff 
proposed  purchasing  a  piece  of  land  adjaning 
the  defendant's  land,  and  explained  to  the 
plaintiff  where  his.  defendant's,  line  vnu,  and 
the  plaintiff  made  Uie  purchase  relying  upon 
the  defendant's  representations,  it  was  heU  uiat 
the  defendant  was  estopped  from  disputiigtfae 
titiB  op  to  Uiat  line. 
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Vt.,  347;  HaOoran.  t.  Whiteonib,  48  Vt.,  813. 

A  mere  faUure  to  give  notice  of  a  rig^t, 
where  another,  without  knowledge  of  the  facts, 
is  investing  his  moner  and  where  it  may  be 
fairly  concluded  that  he  would  not  do  so  if  In- 
formed of  the  facts,  will  generally  preclude  a 
subsequent  setting  up  of  toe  claim  thus  con- 
cealed.   Fletcher  v.  Bolmea,  25  lod.,  46&470. 

Messra.  Binghaiw,  MltrhftUa  *  Batehet 
lor,  also  for  defendant: 

Whether  a  right  of  way  or  other  easement  is 
embraced  in  a  deed,  Is  always  a  question  of 
construction  of  tbe  deed,  having  reference  to 
its  terms  and  the  practical  incidents  belongiDg 
to  the  grantor  of  the  land  at  the  time  of  the 
conveyance.    2  Waite,  Act.  &  Def.,  688. 

A  grant  of  a  tiling  will  include  whatever  the 
grantor  had  power  to  convey,  which  is  reason- 
ably necessary  to  the  enjoyment  of  the  thing 
mnted.  Biddlev.  LitUeton,  68  N.  H.,  609; 
Ihindtlee  v.R.  R.  Co.,  24  N.  H.,  489;  Wincheater 
V.  Heea,  86  N.  H.,  4A;  Johnaon  v.  Jordan,  2 
Met.,  240;  Washb.  Eas.,  8d  ed.,  46. 

As  the  aqueduct  was  built  to  and  by  the 
dwellings  of  the  five  original  owners,  a  branch 
was  run  from  the  main  aqueduct  to  the  house 
of  each  one,  through  which  bnuudi  have  since 
run  two  gauged  streams,  which  It  was,  under- 
stood and  agreed  each  owner  should  be  entitled 
to  by  virtue  of  his  membenthip  of  the  associa- 
tion. This  was  a  division  and  partition  of  the 
water  rights  which  they  owned  in  common, 
and  with  the  two  gauged  streams  running  to 
each,  the  others  had  no  concern  and  couldnot 
Interfere,  and  over  them  they  had  no  control 
or  ownership.  MeLeUanv.  Jenneae^S  Am.  Rep., 
270;  8.  a,48  Vt,  188. 

In  L.  &  N.  R.  R.  Go.  v.  KoOU,  104  HI., 465, 
it  was  Jield  that  a  right  of  way  to  three  persons 
for  a  switch,  conveyed  by  one  deed,  for  one 
consideration,  conveyed  to  each  grantee  an 
easement  for  the  benefit  of  his  respective  land; 
and  that,  in  a  deed  of  the  land  fA  each,  the  right 
of  way  passed  as  an  appurtenant.  The  switch, 
or  way,  was  buUt  jointly  or  at  the  joint  ex- 
pense of  the  grantees. 

The  case  of  Farnwr  v.  Vkiah  Water  Go. ,  60 
Cal.,  11,  is  also  directly  in  point.  See,  also, 
Car>e  v.  Crafta,  58  Cal.,  135;  Legg  v.  Horn.  45 
Conn.,  409. 

If  the  right  to  the  water  did  not  pass  to  tbe 
defendant,  it  must  be  because  it  was  an  ease- 
ment in  gross  and  attached  to  the  person,  and 
not  annexed  to  an  estate.  But  the  law  wilt 
never  presume  an  easement  in  gross  when  it 
can  fairly  be  construed  to  be  appurtenant  to 
some  other  estate.  Washb.  Eas.,  40;  2  Wait's. 
Act.  &  Def.,  665;  Peck  v.  (hnvsay,  119  Mass., 
546;  Bowm  v.  Conner,  6  Cusb.,  1S4;  Karmid- 
terv.  Krob,  18  Iowa,  353;  WtrUhrop  v.  Hinr- 
banJea,  41  Me.,  809;  Whitaker  v.  Brown,  46  Pa. 
St..  197;  Benniav.  WOaon,  107  Mass.,  691. 

Jackson's  pretended  deed  of  this  water  right 
is  insufficient  to  pass  it,  as  against  anyone  ex- 
cept Burbeck  and  his  heirs.  It  has  but  one 
witness,  while  two  or  more  are  necessary,  as  It 
is  a  conv^ance  of  an  interest  in  real  estate. 
Oen.  laws,  8, 4,  ch.  185;  v.  Aahtey,  18 
N.  H.,  88:  Brmon  t.  Baatmem,  16  N.  H.,  58S; 
Oramv.  IngaOa,  18N.  H..  618;  Barkers.  Bean, 
36  N.  H.,  413;  Gage  v.  Oage,  80  N.  H.,  430. 
If  ^aintiffs  did  not  acquiesce  in  defendant's 
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'  it.  They  had  control  and  could  stop  it;  and  so 
lone  as  they  permitted  the  water  to  run  in  the  de- 
fendiuit's  pipee,  be  had  a  clear  right  to  \ise  it, 
and  from  its  use  the  law  will  raiee  no  implied 
promise  to  pay  rent.  Aqueduct  Ch.  v.  PiMe, 
M  N.  H.,  478. 

DfM.  Ch.J.,  delivered  the  o|^Ion  of  the 
court: 

No  promise,  express  or  implied,  was  in  fact 
made  by  the  defendant  to  pay  for  his  use 
of  the  water.  The  water  right  claimed  by  him 
is  also  claimed  by  the  plaintiff  in  Interest;  aod 
the  suit  is  brought  to  settle  the  disputed  aque- 


Ct.  or  New  Hamfbhirk.     '  it, 

duct  title.  The  fiction  of  ifitjff^  4/  jiU 
law  contrary  to  the  fact  nrAo  fj  ^Idio^ 
used,  for  the  sake  of  ^Gj^i^^^c^j^^m 
the  performance  of  a  legalir  ■f^-'ig^^yJ^. 
58  N.  H.,  627;  XOlaf  v.  Jn'4i-  ■^?7^< 

The  law  does  not  feave^BoT^     title  m- 
settled  for  want  of  an  ad^n/^  ^Kd  of  [*o 
cedure,  but  no  fiction  is  tOeJ'jMi  ,  adeqoscr 
or  convenience  of  the  pV,  e-^jsjaed)'- 
tumpsit  does  not  lie.    J     ^  4^jirth. 

Case  discharged.  iti&f*^ 

Blod^ett,  J.,  did  othen  eoi 

curred.  ^^fo'''* 
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Hon.  JOHN  A.  PETERS. 

AsBociATB  Jvmcm, 

Hon.  ^^ablks  W.  Waltojt,       Hon.  Artkmas  Libbey, 
Hon.  £a^rles  Danforth,        Hon.  Lucilius  A.  Embbt, 
Hon.  "^liam  Wirt  Virgin,     Hon.  Enoch  Posteb, 
^  Hon.  Thomas  H.  Haskell. 

*      Joseph  W.  Spauldimo,  Esq.,  Seporttr. 
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d  described  m  two 
i^-  statutes,  the  dec- 
adjudged  bad,  on 
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ON  exceptionfl  to  the  ruling  of  the  court  in 
owmilinff  a  demurrer  to  a  declaration  in 
an  action  of  debt  brought  ubdertfae  Statute  of 
1881,ch.T9,  §4,  which  proridee:  "If  anyof- 
ficer  of  a  corporation  chared  by  law  with  the 
duty  of  making  and  causing  to  be  published 
■DJ"  statement  in  regard  to  such  corporation 
shall  neglect  so  to  do,  such  officer,  in  addition  to 
ibe  penalties  already  provided,  shall  forfeit  the 
nm  (tf  five  hundred  doUan,  to  be  recovered 
utioo  of  debt,  or  action  on  the  case,  to  die  use 
of  tbepersoD  suing  therefor."  The  defendant 
"Mtpewurer  of  the  Dexter  Woolen  Mills  and 
uiM  to  publish  the  statemenU  required  of  him 
bj  R.  8.,  1871.  ch.  48,  §  8. 
Xt.  HorrUl  Spra^e.  for  the  plaintiff, 
ifr.  JosiaJi  Crosby*  for  defendant: 
R.  8.,  ch.  181,  %  12,  relieves  indictments  from 
aifflcnities  arising  from  such  technicalities; 
(Hnission  of  the  words  "against  the  peace," 
"wntrary  to  the  form  of  the  statute"  and  of 


NOTK—Tbe  statute  ^vlofr  an  action  brouf^ht 
■nlDtt  a  teleifraph  oompanr,  for  oe^'lect  to  tntns- 
■>tt  a  menge  Is  not  miconstltutlonal,  because  It 
■IvUeitointentatetoeangee.  Western  C.  m  Co. 

hrrta,  (Ind.)  1  West.  B.,  2U. 

1^  action  does  not  abate  on  the  death  of  the 
l^tiff:  It  Is  not  an  action  Of  tor^for  personal  In- 
iMfcl  Western  Cr.  Tel.  Co.  v.  Sdrcle  (Ind.).  1  West. 
It,!H. 

neadlngs  in  action,  see  Western  D.  Tel.  Co.  v. 
Vilter,U.,nO.Sll,  S14. 


some  other  allegations  required  by  the  conunon 
law,  is  not  now  necessarily  fatal  in  them.  But 
in  the  language  of  Judge,  Cutting  in  Pbnim  y. 
^Whitn^,  48  Me.,  351: 

"Penal  statutes  still  retain  that  one  attribute 
of  legal  strictness"  viz.:  that  the  oflFense  must 
be  charged  "against  the  form  of  the  statute," 
citing  Lee  y.  Clarke,  S  East.  888,  840. 

If  the  offense  is  created  br  one  Matute,  to 
charge  it  against  the  form  of  the  statutes  in  Uie 
plural  is  fatal.  This  distinction  has  been  twice 
recognized  by  this  court  in  Butman's  Caae,S  Me. , 
118— Indictment;  Morritonv.  TTiHAam,  10 Me. , 
421— Penalty.  It  is  so  stated  in  Chitty's  Plead- 
ings, Vol.  1;  Hawkins'  Pleas  of  Crown,  In- 
dictment, §  117. 

Hawkins  sajrs  the  difficulty  may  be  avoided 
by  using  the  phrase  Contra  formcm  tUUut  with 
an  apostrophe  after  the  last  so  that  the  word 
may  stand  either  for  atatuti  or  ttatutorum. 

This  rule  is  given  also  without  qualification. 
Oliver's  Precedents,  p.  4SU,  1st  ed.,  under 
title  "debt." 

Oliver's  Precedents  has  goremed  the  prac- 
tice in  Maine  for  the  last  6U  years. 

This  distinction  has  been  recognized  also  as 
the  rule  of  the  common  law  by  the  British  Par- 
liament. In  8  Jacob's  Fisher's  Digest,  pp.  81, 
85  it  is  Btfltcd ' 

"By  14  and  15  Vic,  ch.  100,  §34,  no  indict- 
ment for  any  offense  shall  be  held  insufficient 
for  want  of  the  averment  of  any  matter  un- 
necessary to  be  proved,  nor  for  the  omission  of 
the  words  'against  the  peace,'  nor  for  the  in- 
sertion of  the  words  'a^nst  the  form  of  the 
statute'  instead  of  'against  the  form  tA  the 
statutes'  or  vice  verm. 

Both  the  laws  croiting  the  offense,  R.  S. ,  ch. 
48,  sec.  8,  and  the  lawgiving  thisactionj^t  tern 
to  the^lntlfl,  Stat.,  1871,  sec  4,  are  unccmsti- 
tutional.  Those  enactments  are  both  in  c(mfltct 
with  the  Bill  of  Rights  of  Maine,  sec.  9. 

"Sec.  9.  SftDguinary  laws  shall  not  be  passed; 
all  penalties  and  punishments  shall  be  propor- 
tioned to  the  offense;  excessive  bail  shall  not 
be  required  nor  excessive  fines  impcwed  nor 
cruel  nor  unusual  punishments  infl' 
1  Digitized  I 
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Virgin,'/. ,  delivered  the  opinion  of  tbe  court: 

The  plaintiff  seeks  to  recover  a  forfeiture 
provided  by  Statute  1881,  ch.  79,  sec.  4.  His 
cause  of  action  is  foimded  on  and  described  In 
the  provisioDs  of  two  separate  and  distinct 
statutes.  The  offense  consists  in  neglecting 
certain  statutory  requirements.  The  require- 
ments are  enumerated  and  defined  in  R.  s.  <rf 
1871,  ch.  48,  sec.  8;  while  the  supplement  of 
the  offense,  viz. :  the  neglect,  together  wltti  the 
forfeiture  and  the  remed^,  is  prescribed  in  Stat. , 
1881,  ch.  79,  sec.  4. 

Neither  of  the  statutes  alone  creates  the  of- 
fense. The  allegations  in  the  declaration  "by 
force  of  the  statutes,"  etc.,  and  "contrary  to  the 
form  of  the  statutes,"  etc.,  are  literally  and 
technically  correct 

As  the  provisions  of  R.  B.,  ch.  48,  sec.  8, 
have  long  since  been  repealed,  and  none  of  the 
penalties  therein  prescribed  were  sought  to  be 
recovered  in  this  action,  we  do  not  consider  it 
our  duty  to  examine  the  coiutitutionaUtjof  its 
provisioDS. 

Exeeptiont  onemUed. 

PeterB,  Ch.  J.,  Daofortb,  EmexT-,  Fos- 
ter and  BaBkell,  JJ.,  concurred. 


Nellie  BIRHINOHAH  et  at. 
Albert  A.  LESAN. 

1.  Where  »  devlsM  telcea  real  estate  at 
the  expiration  of  a  life  estate  upon  eos- 
ditlon  that  he  maintains  the  life  tenant 
and  provides  for  her  decently,  from  tbe 
proceeds  of  the  real  estate  or  otherwise, 
and  for  that  purpose  he  is  anthoriaed 
to  use  the  real  estate  by  farming  the 
same,  and  in  case  of  his  failure  to  pro- 
vide for  the  life  tenant,  she  was  empow- 
ered to  call  on  the  selectmen  to  provide 
for  her.  In  her  own  house,  he  takes  the 
estate  upon  condition  saDseqnent. 

2.  When  be  has  fkiled  to  perform  the 
(Xindition  subsequent,  the  heirs  of  the 
devisor  have  a  ri^ht  to  create  a  forfeit- 
ore  by  an  entry  therefor,  although  the 
will  oontaJned  no  elanse  to  that  effect. 

8.  Sach  a  fbrfUtnre  eannot  be  enforced 
by  proeeedlngs  in  equity. 

4.  when  one  holds  property  upon  condi- 
tion subseqaent,  it  is  as  if  no  condition 
existed,  until  mtry  for  breach  of  the  con- 
dition. 

5.  A  bill  in  equity  cannot  bo  amended 
by  engmf  tii«  upon  it  anything  which 
arose  after  the  oraninraoement  of  the 
suit.  That  most  bo  presented  by  mp* 
plemental  bill. 

6.  w'hen  tbe  eanse  of  action  did  not  exist 
at  the  time  the  suit  was  commenced,  the 
suit  cannot  be  maintained  by  a  sup- 
plemental bill,  set  ting  out  the  cause  of 
action  after  it  had  arisen. 

(Dodded  October  IK,  IMS.) 


> 


BILL  IN  EQUITY.  BitmisMd, 
The  plainttfit  claim  title  sa  heks  of  ismea 
McDmiatt,  and  the  defendant  claims  under  tbe 


will  of  the  same  McDermott  thro 
Mehan.   The  following  are  the 
visions  of  tbe  will; 

"Article  1.  I  will  that  after  the 
my  just  debts,  I  give  and  bequeath 
Catherine  McDermott,  all  the  perso 
of  every  name  and  description,  tfaa 
and  pOBsess  at  the  time  of  my 
Catherine  to  use  a  certain  portio. 
for  putting  a  headstone  at  my  fs^^' 
fraying  my  funeral  expenses. 

Article  2.  I  give  and  devis^> 
Catherine,  all  the  real  estate     i^^''  f 
seised  of,  to  hold  the  same  du]»^  J* 
her  maintenance,  but  not  to  so*  **i*t  * 
said  real  estate  to  go  to  Jol^""^  « 
death,  if  any  remains,  providirK  si>iil  ^'  1 1" 

nuiintains  and  provides  for  t*'^*  "  -  "' 
decently  from  the  proceeds  o*^"™,^^'"^^ 
erwise;  and  providing  the  si"^''*'*  I* 
provide  for  the  said  Cathe/*>  ^™  ^ 
Catherine  is  empowered  to  0™"  the  sdecBiieii 
to  provide  for  her  in  her  ov^w*- 

Article  8.  I  ijive  and  *e  ^  ™- 
Catherine,  one  half  of  tljowcrpartof  my 
dwelling-house,  west  side''"^''?  "■^  ^''^ 
life,  the  other  half  of  sai>>"«  to  be  used  by 
John  Mehan,  if  he  wisheiwt  not  to  sub-let. 

Article  4.  I  will  that'ie^w^Mehiiibeil- 
lowed  to  use  the  place  ft  the  puipoee  of  mi» 
tabling  himself  and  ni"wife  by*""™8* 
same;  the  said  Mehan  tfut  a  headrtooertaM 
Catherine's  grave,  and  I  Uehsn  fuls  to  do  n 
I  wiU  that  Qie  selecti*  do  »  from  thejio. 

ceeds  of  the  estate."  .    ,  ^ 

Barker,  Voae  Alw^*  for  the  pliiBi- 

Chae.  P.  StetsM  for  the  defendnL 

Virgin,       deFered  the  otdnioaoflbe 

court: 

It  has  already  b^  adjudged  that  t«  ten- 
tor's  widow  took  I  life  estate  in  tbefun  « 
which  he  died  sei*d.   76  Me.,  482. 

And  now,  upoi  careful  connderstioD  w  lil 
the  terms  of  the  ffiU,  we  have  concluded  tlii 
the  devise  to  MeJan  was  upon  cooditioiL  Il» 
very  plain  that  M  testator  did  not  inieod  m 
he  should  take  «i  abwlute  fee  by  im^iawi 
in  the  remainder,  with  a  charge  upm  niopR 
socally  to  BupiDit  the  life  tenant;  nor  s  life 
tate  in  the  r«iainder  with  a  life  chaiige^ 
the  estate  de«ed  {MeL^nv.Tuner.Mllt- 
486,  and  ca8#  there  cited-,  3  Green].  CnB*' 
26^-4,  and  c^es  in  note;  TaftY.  ifi»rr,4l!«.. 
S2d;  Gardn^  v.  Qardmr,  8  Hason,  \% 
"for  only  w^t  remains  at  her  death"  is  ^^i"'' 
to  him. 

Was  It  aeondmon  preGedcDt  or  ndMi^' 
As  there  aPe  no  technical  words  wWdi 
guish  then  (4  Kent. ,  126),  whether  it  be  oae  t» 
the  other,  depends  upon  whether  \hetMttf«* 
tended  that  a  compliance  wiUi  the  wpnBtt* 
annexed  to  the  estate  devised  Bbw^beio*' 
dition  of  Itsarqulst( 
tion.  3  Jinn  WiUmU.  &  T. -  i  VfiW. 
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Die;  and  the  testator  must  have  intend- 
use  it  in  the  latter  sense,  inasmuch  as  the 
itate  was  to  go  to  Meban,  at  the  widow's 
"  if  any  remained,'' and  he  could  not  Bell 
if  it  for  her  support,  unkes  he  had  a  lease, 
it  a  title  on  condition  subsequent, 
devise  to  him,  together  with  the  next 
~ing  proritdon  that,  incase  he  failed  "to 
^_  for^^  her,  then  she  "is  empowered  to 
oBoD  the  selectmen,"  etc.,  cannot  be  consid- 
ered a  conditional  limitation,  as  in  Steams  v. 
Go^ny,  16  He.,  196;  and  Brattle  Sa.Churehy. 
Orant,  3  Gray,  148;  because  the  llnutatloD  over 
is  too  indefimte,  no  third  person  being  named.  4 
Kent,  127. 

CoDBidering  the  whole  will  together  we  are 
of  opinion  that  the  devise  to  Meban  was  upon 
coQoition  subsequent.  Stark  v.  Smiley,  25  He., 
301;  Marmekv.  Andrem,  25  Me.,  635;  Thomas 
V.  Beeord,  47  Me.,  500. 

Uehsn  having  failed  to  perform  the  condi- 
tioD,  the  heirs  of  Uie  devisor  had  the  right  to 
create  a  forfeiture  by  an  entry  therefor,  al- 
ihough  there  was  no  clause  in  the  will  to  that 
purport.  Thomas  v.  Uoeord  {mpra);  4  Kent, 
133.  But  no  such  entry  was  made  before  this 
rait  was  commenced.  And  whUe  equity  will, 
under  well  recognized  circumstances,  relieve  a 
ptrty  from  a  forfeittire,  a  court  of  equity  does 
aotlend  its  aid  to  devest  an  estate  for  a  breach 
of  a  condition  subsequent  and  thereby  enforce 
a  forfeiture.  4  Kent,  181;  Sto.  Eq.,  aec.  1819; 
Smith  V.  JewU,  40  N.  H.,  534. 

Moreover,  the  title  passed  to  Meban  subject 
only  to  be  defeated  on  breach  of  the  condition; 
and  until  an  entry  for  the  breach,  it  remained 
ID  him  as  if  no  condition  ever  existed.  The  com- 
[^inants,  therefore,  at  the  commencement  of 
this  suit,  placed  themselves  in  the  attitude  of 
pri^g  for  the  removal  of  a  cloud  from  a  title 
which  they  did  not  hold,  by  the  cancellation  of 
a  mortgage  upon  a  farm  of  which  tbey  had  no 
ppasesMon.  Went  v.  Schnebly,  54  111. ,  528;  Sto. 
Eo.,Bec.  700,  Mofr4;  Pom.  £q.,sec.  1899,  note 4. 

But  since  the  filing  of  their  bill,  viz. :  on  June 
1, 1885.  the  plaintifn  made  an  entry  for  breach 
of  the  condition  and  tbey  have  amended  their 
bill  accordingly.  In  the  absence  of  any  statu- 
lay  provision  or  general  rule  of  court  author- 
mng  it,  an  origitul  bill  cannot  be  amended  by 
incorporating  therein  anything  which  arose 
■obseqnent  to  the  commencement  of  the  suit; 
it  can  only  be  done  a  ' supplemental  bill. 
Slafffnt  V.  mndett,  1  Paige,  200;  Camjibfll  v. 
Bm,  5  Paige,  84;  D<nmer  v.  Wilson,  88  Vt., 
I;  moreover  generally,  matters  which  have  oc- 
nuTed  since  the  filing  of  the  original  bill  and 
which  are  material  to  perfect  the  plaintiff's  case, 
they  be  introduced  into  the  re<»rd  by  supple- 
mental biU.  Qreenieafv.  Queen.X  Pet.. (26  U.S.,) 
148;  OHuOeTT.  PetUt,  1  FBige.168;  Hnth\.  An- 
Amy,  10  Allen,  470.  But  In  the  language  of  the 
cottrt  of  the  last  named  case: ' '  Wekno  w  of  nocase 
that  goes  so  far  as  to  authorize  a  party  who  has 
no  cause  of  action  at  the  time  of  filing  his  origi- 
sal  tnll,  to  file  a  suplemental  bill,  in  order  to 
Maintain  his  suit  upon  a  cause  of  action  that 
teemed  after  the  original  bill  was  filed,  even 
Uwugh  it  arose  out  ofthe  same  transaction  that 
Tas  the  subject  of  the  original  bill." 

Neither  does  Chan.  Bule  XXXIX.  authorize 
^Mw fact  of  entry  to  be  brought  into  iha 
'woid  by  way  of  amendment,  inannnch  as  the 
u. 


"circumstances  of  the  case  are  not  such  as  to 
require  a  supplemental  bill." 

Kor  does  the  last  clause  of  R.  S.,ch.  77,  §  11, 
allow  an  event  which  occurred  ednce  the  mine 
of  the  bill  to  be  engraft^  th««In  by  amenf 
ment  or  reforming  the  bill.  A  statute  intended 
to  make  such  a  radical  change  in  the  practice 
should  be  express  and  plain  in  its  terms. 

Our  opinion  therefore  is  that  a  new  bill  is 
essentiBl.  And  now  that  the  complainants  are 
in  poaaeaeion  they  cannot  try  Uie  title  by  writ 
of  entry,  but  may  raaintidn  a  proper  bUl  to  re- 
move the  cloud  from  it  {Dam  v.  Bonton.  129 
Mass. ,  879),  especially  since  they  have  revested 
the  title  In  themselves  by  an  entry  for  breai^ 
on  the  part  of  Mehan. 

Bill  dismissed,  with  eotts. 

Peters,  Ch.  J.,  Danforth.  Foster  and 
Haskell*  JJ.,  concurred. 

Emery,  concurred  in  the  result,  but 
thought  the  proper  remedy  was  luder  R.  B., 

ch.  ro4,§§4f.48r 


Inhabitanta  of  SEAR8M0NT 
Inhabitants  of  THORNDIKE. 

1.  The  departure  of  a  minor  davighter 
from  home  to  obtain  temporary  em- 
ployment, ta,king  with  her  only  such 
articles  aa  she  required  for  immediate 
use,  does  not  constitute  au  emancipa- 
tion of  her  by  her  father,  even  though 
she  receive  toe  wages  for  her  labor  for 
her  own  use. 

2.  When  the  home  of  a  person  is  once  es- 
tablished in  a  town  it  is  not  inter- 
mpted  by  temporary  absences,  leav- 
ing behind  articles  of  apparel  and  bed- 
ding, expressing  an  intention  to  retnm. 
and'in  fact  returningf  to  visit,  and  to 
repair  wardrobe,  or  on  account  of  sick- 
ness. A  home  thus  established  and  con- 
tinued for  live  successive  years  will 
Cfive  a  pauper  settlement  tinder  the 
laws  of  this  State. 


(Waldo- 


-Decided  November  16, 1885.) 


ACTION  for  recovery  of  expense  of  support 
of  pauper.    Defendant  d^aulted. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Georf^  E.  Johnson  and  Brown 
St  Carter,  for  plaintiffs: 

Where  a  father  relinquished  all  his  parental 
rights  and  authority  over  his  daughter  who  left 
the  State  and  from  that  time  treated  her  the 
same  as  though  she  was  of  full  age,  it  makes  a 
clear  case  of  emancipation.  West  Gardiner  v. 
Manchester,  72  Me.,  509;  Lowell  v.  Newport,  66 
Me.,  78. 

The  law  does  not  allow  any  of  the  years  of 
the  pauper's  residence  while  under  age  to  be 
tacked  to  those  after  age,  to  make  up  the  req- 
uisite number.  Norm  Tarmouth  v.  Porttan-.I, 
78  Me.,  110-111 ;  Brookspiae  v.  Buckepori,  7S 
Me  ,  111. 

To  establish  a  residence  within  the  meaning 
of  the  statute,  there  mtut  be  persoi)aLpre8enc& 
with  the  design,  and  the  5^d^^ia^|e 
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the  pauper,  to  make  her  fiitber's  bouse  her 

home,  coupled  with  his  consent.  Gorinth  v. 
lAncoln,  34  Me.,  314;  Warren-v.  ThomtuUm,  48 
Me.,  418  ;  Fayette  v.  lAtiennore,  62  Me..  229  ; 
North  Tarmeuth  v.  Weat  GartUner,  68  Me.,  211, 
313,  215. 

In  order  to  constitute  a  settlement  on  the 
town  by  a  residence  of  five  years  together,  it 
must  qtpeor  that  she  had  her  home  at  her  fa- 
ther's house.    Corinth  t.  Lincoln  (supra). 

MetKn.  Wm.  H.  Fogfler  and  R.  F.  Dnn- 
toa.  fas  defendants: 

Danforth,  J.,  delivered  theo^ion  of  the 

court: 

An  action  to  recover  for  supplies"  furnished 
a  pauper,  and  the  only  question  raised  is  whether 
the  pauper  had  a  settlement  in  the  defendant 
Town.  The  case  is  before  the  court  upon  a 
report. 

The  witnesses  are  the  father  and  step-mother 
of  the  pauper,  and  tJiiough  there  are  some  verbal 
differences  in  their  statements  of  the  facts, 
there  is  no  real  conflict  in  their  testimony. 

It  appears  tliat  the  father  had  lived  in  the 
Town  of  Waldo  for  fifty  years  previous  to 
1860,  when  he  removed  to  the  defendant  Town 
and  remained  there  until  1879,  and  then 
moved  with  his  family  into  the  plaintiff  Town 
where  he  has  ever  since  remained. 

The  daughter,  who  is  the  pauper,  lived  with 
her  father  in  Waldo  until  1867,  when  she  was 
eighteen  years  old.  She  then  went  to  Massa- 
chusetts for  employment  to  earn  something  for 
herself,  saying  she  should  return  in  two  or  three 
years,  leaving  behind  her  some  articles  of  ap- 
parel and  bedding,  being  all  the  goods  she  had 
except  what  she  took  with  her  for  use  while 
nbe  was  absent.  She  did  return,  but  not  until 
after  her  majority.  So  far  as  appears,  after 
she  left  and  while  she  was  a  minor,  the  father 
received  none  of  her  earnings,  nor  did  he  con- 
tribute anvthing  to  her  support,  bat  it  does  ap- 
pear that  he  provided  her  with  clothing  to  takb 
with  her. 

Under  these  circumstances,  it  is  claimed  that 
the  daughter  was  emancipated  and  no  longer 
followed  or  had  her  home  with  her  father. 
But  we  fail  to  see  any  evidence  which  tends  to 
such  an  infermce.  That  a  daughter  should 
leave  home  for  temporary  employment,  even 
though  she  might  receive  the  proceeds  for  her 
own  use,  is  not  so  uncommon  an  occurrence  as 
to  authorize  an  inference  of  any  change  in  the 
parental  and  filial  ties.  It  is  the  father  alone 
who  can  emancipate  the  child.  Here  is  no  re- 
linquishment on  Us  part  of  the  right  of  control 
over  or  r^udiatioD  of  his  parental  obligations 
to  the  child;  simply  an  assent  to  a  particular 
course  of  life  on  her  {urt  for  the  time  being; 
nothing  inconsistent  with  his  right  to  recall 
her  or  claim  her  earnings  at  anv  time  in  the 
future.  Hence,  there  is  an  entire  failure  to 
sustain  an  emancipation  as  defined  by  the  au- 
thorities. Lomeliy.  NewpoH,  66  Me.,  89-00, 
and  cases  there  cited. 

Hence,  though  absent  when  the  father  moved 
to  Thomdike,  the  daughter's  home,  ^e  being 
a  minor,  went  with  him.  She  then  had  a  home 
derived  from  her  father,  established  in  the  de- 
fendant Town,  and  that  was  her  home  when 
she  became  of  age  in  October,  1870,  and  to  that 
home  die  returned  in  167S  or  1878.   Her  ab- 


sence while  a  minor,  fw  the  purpose  shnrn 
by  the  evidence,  be  that  absence  Iraiger  or 
shorter,  would  not  interrupt  that  home.  Ptxr- 
aoiuJUldv.  XmnebunJcport,  4  Me.,  47. 

As  the  father  did  not  -gain  a  selilemmt  in 
Thomdike  before  the  pauper  arrived  at  her 
majority,  it  becomes  necessary  to  ascertain 
whether  she  gained  one  there  herself  a  five 
years'  residence  after  she  becune  of  see.  Ab. 
at  the  beginning  of  that  period  or  atttie  time 
when  she  became  of  age,  she  bad  an  established 
home  in  Thomdike,  the  only  remaining  ques- 
tion is  whether  that  home  continued  for  the 
required  time.  Having  been  once  fixed,  if  its 
continuance  is  not  to  be  presumed  until  an  in- 
terruption is  shown,  as  held  in  Bmeer  v.  Linn- 
aeut,  S6  Me.,  430,  and  Ckifvpee  v.  WhaM/g.  6 
Allen,  508,  it  would  at  least  require  less  pnwf 
than  it  would  to  show  both  its  establishment 
and  continuance. 

The  only  evidence  relied  upon  to  show  the 
interruption  of  this  home,  is  the  several  ab- 
sences of  the  pauper.  These,  in  the  absence 
of  any  explanation,  would  hardly  lead  to  any 
inference  either  way.  It  is  clear  enough  thai 
continued  presence  is  not  necessary  to  retain  a 
home  or  rendence.  It  is  also  quite  obvious  that  it 
is,  in  most  cases,  difficult  to  find  instances  of 
absence  without  some  connecting  circumstances 
explanatory  of  its  purpose.  In  North  Yarmouth 
V.  Wett  Gardiner,  58  Me.,  207,  and  Jiiplqf  v. 
Hebron,  60  Me.,  898,  it  is  held  that  "When  a 
pauper  leaves  a  town  where  he  has  resided,  hav- 
ing no  family,  leaving  no  house  or  place  then- 
in  to  which  he  has  any  right  to  return,  and 
having  no  effects  save  the  clothe  he  wears,  the 
law  does  not  presume  that  he  intends  a  tempo- 
rary absence,  and  has  a  continuing  purpose  to 
retain  a  home  in  such  town  and  return  to  it  at 
some  future  period,"  The  effect  of  these  de- 
cisions is,  at  must,  that  when  an  absence  is 
proved  without  the  presence  of  certain  circum- 
j  stances  imderstood  to  be  indicative  of  an  inten- 
tion to  return  and  to  retain  the  home  left  for  a 
j  time,  the  law  will  not  presume  that  intention, 
but  will  leave  it  as  a  question  of  fact,  with  the 
I  burden  upon  the  party  relying  upon  it. 
i  In  the  case  at  bar  the  amences  are  admitted, 
but  the  plaintiff  proves  all  or  nearly  all  the 
circumstances  which  are  named  and,  nyim^- 
cation  if  not  expressly,  assumed  as  proof  m  a 
temporary  absence  and  an  intention  to  return. 
The  case  shows  dearly  that  each  time  the  pau- 
per left  it  was  for  a  purpose  in  its  nature  tem- 
porary; that  she  left  behind  wearing  apparel 
and  tiedding,  all  the  property  ^e  had  except 
what  was  necessary  for  her  immediate  use;  that 
she  expressed  an  intention  to  and  did.  in  fact, 
return,  first,  perhaps  in  part  for  a  visit,  as  her 
purpose  was  not  fnlly  performed,  but  alao  as  a 
home  for  the  repairing  of  her  wardrobe;  after- 
wards,  on  account  of  sickness  and,  finally  and 
before  the  removal  of  her  father  from  Tbom- 
dike,  when  sickness  had  become  too  severe  for 
labor,  permanently.  In  all  this  time  there  is 
no  pretense  that  she  had  established  any  other 
home,  and  there  is  an  entire  want  of  proof  of 
any  abandonment  of  that  she  had  with  her 
father. 

It  is,  however,  claimed  that  her  father's  con. 
sent  was  wanting  and  without  that,  as  she  had 
no  home  in  Thomdike  except  at  her  father's 
house.  shecouldg^^a^gW|^Tban.- 
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dike,  and  much  stress  is  laid  upon  the  remark 
be  made  to  her  when  she  left  the  last  time, 
"That  be  should  buy  a  farm  in  a  year  or  two, 
and  wbea  he  did  she  could  come  home."  It  is 
ct&imed  that  tliis  was  a  virtual  denial  of  a  home 
to  the  daughter  until  the  farm  was  bought.  We 
do  not  uuderstand  such  to  be  the  proper  inter- 
pretstioD  of  the  language  used.  The  daughter 
wu  then  in  poor  health.  She  had  then,  on  that 
ucouQt,  been  at  home  nearly  ope  year.  The 
ftfber  had  received  and,  so  far  as  appears, 
treated  her  as  a  daughter,  providing  for  her  as 
Iier  necessities  required  and  making  his  home 
ben.  He  did  not  say  that  when  the  farm  was 
bought  he  would,  as  a  matter  of  the  future, 
her  a  home,  but,  appareutly  lamenting  the 
necessity  in  her  then  condition,  of  going  away 
at  all,  oe,  recogQizing  that  die  ttien  bad  a 
iMMnewith  Iiim,  says,  to  that  home  you  may 
then  come,  meaning,  evidently,  to  remain  per- 
ma&fflitly.  Such  we  might  expect  from  the  or- 
dinary feelings  of  a  father,  and  such  we  deem 
the  proper  and  fair  construction  of  the  lan- 
guage and  the  most  in  accordance  with  his  sub- 
Kquent  conduct.  She  did  come  home  before 
the  parcliase  of  the  farm,  was  receivM  and 
cued  fw  witbDUt  objection  and  haa  remained 
ever  aiooe. 

It  is  aigued  that  personal  presence  as  well  as 
intoition,  is  necessary  in  oraer  to  constitute  a 
home.  Be  it  so.  There  is  no  specified  time  in 
which  the  personal  presence  must  continue.  It- 
may  be  longer  or  shorter,  as  the  absences  may 
be  longer  or  Sorter,  without  interrupting 
it.  It  may  be  establi^ed  or  abandoned  in  one 
day.  In  1872  or  1878.  the  case  finds  that  she 
relumed  to  her  home  then  in  Thomdike.  True, 
she^  not  then  expect  to  and  did  not  long  re- 
jom.  But  her  then  acts  and  words,  as  well  as 
her  previous  and  subsequent  conduct,  show 
tbat  she  came  to  it  as  her  home  and  that  it  was 
not  subBeqtiCTtly  abaudoned,  but  remained  in 
the  defeoouit  Town  until  she  removed  with 
her  father  from  tbereio  1879,  giving  more  than 
the  five  years  necessary,  even  u  we  reckon  from 

im. 

Defendant  defaulted. 

Peters.  Cft.  J.,  Virgin.  Emery.  Foster 
indBaakall,  Jj.,  concurred. 


Joseph  B.  PEAKS 
William  D.  BLETHEK  et  of. 

Certain  persons  were  permitted  to  build 
a  pubbe  hall  as  a  seeood  story  of  a  new 
•choolboase  and,  after  completion,  an 
agent,  aathorized  b:^  the  school  dis- 
tnct,  executed  an  instmment  called  a 
lease,  of  the  second  story,  to  such  pei^ 
sons,  with  necessary  easements  of  in- 
gress and  egress,  and  with  equitable  pro- 
visions in  regard  to  keeping  the  building 
inrepair,  etc.,  "solong  as  the  building 
shall  stand;"  the  btiilauig,  in  its  several 
parts,  waa  occupied  in  accordance  with 
the  agreement  for  neaiiy  thirty  years, 
when  the  district  voted  "to  sell  the 
Bchoolhouae  and  lot  under  the  hall,  "and 
tiuxt  agent  did  convey  all  their  interest 
in  the  umd  and  boUduig  thereon.   In  a 


real  action  by  the  grantee  against 
the  oeeapants  of  the  second  story, 
held: 

1.  That  the  title  to  the  second  story  was 
sever  in  the  district,  it  having  tn- 
nred  to  the  bnllders  before  the  execu- 
tion of  the  instrument  called  a  lease,  by 
virtue  of  tlieir  having  built  It,  under 
a  license  from  the  distnet,  and  the  par- 
pose  of  the  paper  was  merely  to  regmate 
the  use  and  give  the  easements. 

3.  That  the  vote  to  sell  did  not  autborizea 
conveyance  of  the  second  story,  and  the 
deed  conld  go  no  flirthur  than  the 
authority. 

S.That  the  oefendanta.  having  disclaimed 
all  except  the  second  story,  with  Its  ease- 
ments, and  beliw  in  possession,  have  at 
least  a  color  «« title,  wUeh  is  snfl- 
dent,  as  the  plaintlfr  has  failed  to  show 
a  better  one. 

(Piscataquis  Decided  November  18. 1888.* 

REAL  action.   Before  the  court  on  stipula- 
tion.   Judgment  for  defendants. 
The  facts  are  fully  set  forth  in  the  opinion. 
Mr.  E.  Flint,  with  Mettra.  lAbrohe  * 
Parsons,  for  defendants: 

It  is  true  that  school  districts  are  confined 
strictly  to  the  purpose  for  which  the  law  vests 
them  with  power,  that  of  building  a  school- 
house  for  the  district.  Qeoiyev.  Smeol DUt.,  B 
Met.,  510. 

All  a  co\irt  can  re^d  is  the  ultimate  conclu- 
sion of  a  school  distnet  "as  expressed  In  and  by 
the  record."  Sshool  Ditt.  v.  ^na  La.  Co.,  04 
Me.,  500. 

Incidental  advantages  to  a  district  may  influ- 
ence its  inhabitants  in  allowing  a  public  hall  to 
be  constructed  in  the  building  erected  for  the 
schoolhouse  of  the  district;  and  the  question  of 
allowing  the  coostruction  of  such  a  hall,  is  one 
of  expediency,  to  be  settled  by  the  inhabitants 
of  the  district,  who  are  the  sole  and  final  judges 
as  to  their  legal  wants.  No  power  is  vested  in 
any  other  tribunal  for  the  settlement  of  ques- 
tions of  this  nature,  and  no  appeal  from  their 
judgment  can  be  allowed.  Seaoot  Di»t.T..^Btna 
Jtw.  Go.  (supra). 

The  defendants  went  into  possession,  fuUy 
believing  that  they  had  the  nghts  purporting 
to  be  Kiven  them  by  their  lease,  and  intending 
to  hold  that  part  of  the  demanded  premises  now 
claimed  by  them.  If  the  lease  ftfforded  them 
no  lights,  they  were  mistaken,  but  nevertheless 
theirintention  was  to  claim  an  easement.  Such 
intention  may  be  presumed,  even  beyond  the  ex- 
tent of  occupation,  as  it  was  under  a  recorded 
lease.  Abbot  v.  Abbot,  61  Me..  584:  Sicker  v. 
Hibbard,  78 Me..  107;  Barker-^.  &»inw»,  SMet.. 
33;  Brown  v.  King,&  Met.,  178;  AMhteyt.AjA- 
fey,  4Gray,  197;  Boliver  Mfg.  €h.  y.  HepofUet 
Mfg.  Co.,  16  Pick..,  841. 

The  case  discloses  the  facts  that  the  hall  has 
been  occupied  without  objection  by  its  propri- 
etors, up  to  the  time  of  the  commencement  of 
this  suit,  and  has  t)een  repaired  by  them  and 
the  distric»^  agreeably  to  the  terms  of  the  in- 
denture. These  acts  constituted  a  waiver  of  a 
claim  to  forfeiture.  TaRman  v.  8mw,  8S  He.. 
843;  J«n/t«  v.  Walton,  64  Me.,  97-100;  Baofper 
V.  Gu>iming$,  45  He..  865;  104  Mass..  7. 

After  the  conveyance  bg  t^^^^^g^ 
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iff,  there  was  no  person  capable  of  making  en- 
try or  claim.  Hooper  y.Otimminga,  46  Me.,  866; 
36  Me. ,  680;  TraOe  t.  Wheeler,  7  Allen,  109. 

The  deed  from  the  district  toplaiotifF  utterly 
f^ls  to  disclose  any  intention  the  part  of  the 
district  to  convey  the  upper  story  or  hall,  for 
it  contaioB  the  followtng  qualt^ius  words: 
"  Meaniuff  to  convey  all  the  right,  title  and  in- 
terest said  school  district  has  to  said  school 
lot  and  buildiuK. "  Jra«A  v.  Bean,  74  Me. ,  S40. 

Tbe  effect  conveying  "  all  the  right  and 
title  I  have,"  by  &ir  construction,  means  all 
that  has  come  to  me,  and  that  I  have  not  le- 
gally parted  with.  Coev.  Pertons  Unknaum,^ 
Me.,  432;  Walkm-v.  Lincoln,  45  Me.,  67;  Nash 
V.  Bean,  74  Me.,  340. 

In  Putnam  Free  Sc/ioolv.  Fisher,  88Me.,8a6, 
the  court  says:  "To  make  a  recorded  deed  op- 
erate to  disseise  the  owner,  the  eraotee  must 
actually  occupy  some  portion  of  toe  premises," 

The  same  doctrioe  was  recognized  in  i%fer* 
v.  Foae,  6  Me.,  184;  SoMUfe  v.  Hoiyoke,  69  Me.. 
346;  TebbetU  E^,SS^i53&.,^\  BaUtv.Cook, 
22  Pick.,  296. 

If  the  plaintiff  fails  to  show  title  to  that  part 
of  the  demanded  premises  not  embraced  in  the 
disolaimer,  he  cannot  recover,  though  the  de- 
fendants show  no  title,  excepting  their  posses- 
sion, which  is  pj-ima  fade  evidence  oi  title. 
Oibson  v.  ^r.  Bank,  69  Me.,  679;  Chaplin  T. 
Barker,  63  Me.,  275. 

The  use  of  an  easement  under  claim  of  right 
by  virtue  of  a  contract  either  parol  or  by 
deed,  is  an  adverse  use;  this  pnnciple  applies 
as  well  in  case  of  easements,  incorporeal  heredit- 
aments and  interests  in  lands  as  to  the  title 
to  land  itself.  Aahley  v.  Aahleff,  4  Gray,  200  ; 
Jetcett  V.  Ihimy,  70  Me.,  438;  Sumner  v.  Ste- 
ceru,Q  Met.,  337;  Clappv.  Bromagham,  9  Cow., 
530;  WeUttrv.  Holland,  5»  Me.,  168;  Brown 
T.  JBni?,  5Met.,  178. 

The  possession  to  give  title,  although  adverse, 
is  not  necessarily  hmtile.  Jeaett  v.  Humy,  70 
Me.,  488. 

Brief  statements,  under  our  statutes,  may  be 
regarded  as  several  pleas  in  bar.  It  is  no  objec- 
tion that  these  several  pleas  of  speciflcations  are 
inconsistent  with  each  other,  or  if  some  are 
found  for  the  plaintiff,  defendant  may  still  pre- 
vail on  one  found  for  him.  P^jgtteat  Proprs.  v. 
Ifiehola,  10 Me.,  261;  Moorev.  Knt»eleB,m^^., 
498;  Granite  St.  Bank  v.  Otis,  58  Me.,  188; 
Clarky.  Ftxrcroft,  6  Me.,  296. 

The  law  is  clear  tJiat  the  hall  or  upper  storv 
of  this  building  was  the  property  of  the  build- 
ers, as  the  builders  had  no  title  to  the  land  and 
there  was  no  agreement  to  purchase.  Osgood  v. 
Howard,  6  Me.,  462;  Aldrich  v.  Parsons,  6  N. 
H.,  666;  Dotyv.  Oorham,  5  Pick.,  487;  Aah- 
mun  V.  Williams,  8  Pick.,  402;  Tbftey  v.  Webster, 
8  Johns.,  468;  Fuller  v.  Tabor,  89  Me.,  519  ; 
1  Washb.  Real  Prop.,  ed.  1860,  3. 

If  the  intention  of  the  parties  is  that  the 
builder  is  to  own  the  building,  such  inten- 
tion must  prevail.  JSnfclep,  etc.,  IronOo.  v. 
Black,  70  Me. ,  479,  et  teg. ;  Lapham  t.  Ifitrton, 
71  Me.,  83. 

It  is  only  an  easement.   An  easement  in  real 
estate  may  be  acquired  by  deed  or  by  presCTip- 
tioo  which  suppmes  a  deed.  Monev.Oopeland, 
20ray,  806;  1  Wadib.  Real  Prop..  899,  e( 
and  note*. 

The  right  of  the  public  or  of  individuals,  to 
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use  the  land  of  others  for  a  definite  purpose  not 
inconsistent  vrith  the  general  rig^t  of  property 
in  the  owner,  is,  in  contemplation  of  law,  an 
easement  of  franchise  and  not  a  rig^it  of  {»op- 
erty  in  the  soil,  although  it  deprives  the  owner 
of  the  soil  of  all  useful  or  beneficial  interest 
in  the  land.  Boston  Water  Power  Go.  v.  Boston 
itW.Ii.B.  Co.,  l^Pick.,  512;  Harbaekv.  Bos- 
ton, 10  Gush.,  297. 

Each  can  maintain  an  action  to  vindicate  and 
establish  his  rights,  the  former  to  protect  and 
enforce  his  seisin  of  the  fee,  the  latt»  to  {He- 
vent  a  disturbance  of  his  easement.  Jft^^fon 
V.  Moore,  8  Gray,  322;  Hancock  v.  WentwoH^, 
6  Met.,  446;  Washb.  Eas.,  8. 

A  privilege  to  enjoy  so  much  of  a  dwelling- 
house  as  one  may  need  during  life,  with  a  priv- 
ilege St  the  fire,  is  but  an  easement  to  the  per- 
son and  servitude  upon  the  estate.  Kingman  v. 
Kingman,  121  Mass.,  251. 

Pews  in  ameeting-houae  partake  of  the  nat- 
ure of  realty,  although  the  ownership  is  that 
of  an  exclusive  easement  for  special  purposes, 
since  the  ^neral  proi^ert;^  in  the  house  belongs 
to  the  parish  or  corporation  that  erected  it  1 
Washb.  Real  Prop.,  9. 

The  riglit  to  search  for  and  dig  and  dispoee 
of  metals  in  the  land  of  another,  is  not  a  mle. 
but  an  easement.  Doe  v.  Wood,  2  Bam.  &  A. , 
724. 

The  right  to  erect  and  maintain  an  icehouse 
on  the  land  of  another,  not  being  by  deed,  was 
merely  a  license;  but  by  deed,  such  right  would 
have  been  an  easement.  Jamiemm  v.  Mitle- 
mann,  8  Duer,  266. 

Where  a  license  to  one  to  erect  a  bouse  on  the 
land  of  another,  which  has  not  ripened  into  an 
easement  by  prescription  or  deed,  is  revoked, 
the  holder  may  remove  the  house  within  a  rea- 
sonable time.  1  Washb.  Real  Prop.,  408: 
Barnes  v.  Barnes,  6  Vt,  888;  Athmun  v.  WiU- 
8Pick.,402. 

The  occupation  of  land,  by  one  having  an 
easement  therein,  may  be  permanent  in  its  nat- 
ure and  practit^y  exclu^ve,  yet,  no  matter 
how  extensive,  such  occupation  and  holding 
do  not  amoimt  to  a  fee  nor  a  freehold  e^ate, 
but  an  easement  only.  Proprietors,  tie.,  v. 
Nashoa  &  L.  R.  B.  Co..  104  Mass.,  9. 

Tho'ugh  the  use  for  which  land  is  taken  by  a 
railroad  company  for  its  track,  buildings  and 
structures,  is  such  as  may  require  and  author- 
ize complete  possession  and  control  by  the  rail- 
road, and  of  course,  for  a  time  uncertain,  still 
the  fee  of  the  land  remains  in  the  original 
owner.  Proprietors,  etc. ,  v.  A'asAna  <ft  X.  R.  R. 
Co.  (supra). 

This  hall  or  upper  story  is,  as  it  appears, 

?!rsona]  estate.     Atfer  v.  PhffUps,  69  Me.,  63: 
roprietors,ete.,v.  Nashua tSi  L.  R.  R,  Co.,  104 
Mass.,  12. 

The  word  "heirs"  in  the  brief  statement  of 
defendants,  is  used  in  the  broad  sense  which 
good  practice  and  full  authority  sustain.  It 
means  children  or  those  who  may  take  proper- 
ty, and  is  properly  used,  though  only  perscmal 
property  is  referred  to.  Richardson  v.  Wheat- 
land, 7  Met.,  169;  I>agmtt  v.  Staek,  8  Met, 
460;  Maeev.  Cuskman,  46  Me.,  200;  Martin  v. 
Barrett.  22  Me.,  257;  Sawrf  v.  Button,  109 
Mass.,  592;  Tillinghast  v.  Cook,  9  Met.,  148; 
Houghton  T.KendaU.t  Allen.7Q:  Haley  v.Botton, 
108  676;  jr.^^^et.  1.. 
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The  defendants  have  described  the  part  or 
interest  they  claim  and  have  disclaimed  all  the 
rest.  It  is  one  which  the  law  ought  to  protect, 
at  teast  against  one  who  has  not  title  to  it  and 
never  had.  Such  plea  vid  proof  are  a  complete 
defense  to  the  actfoD.  J^'o^rieton,ete.,T.Ifaihva 
JbL,S.R.  Co.,  104  Mass.,  10. 

But  if  any  judgment  should  be  rendered 
igainst  defendants,  it  would  be  subject  to  such 
easement  and  rights  as  defendants  nave  in  the 
land  or  premises.  Proprutora,  etc. ,  v.  NaAua 
ALB.  B.  Co.,  104  Mass., p.  18;  Jewett  v.  Hu»- 
mji.  70  Me.,  483;  Ayer  v.  PUUipt,  60  Me.,  60. 

The  court  in  Scudder  v.  Wortter,  11  Cush., 
574,  says  that  where  a  case  is  to  be  tried  with- 
out the  interrention  of  a  juiy,  all  objections 
to  pleadings  are  waived,  "unless  those  ques- 
tions are  m  direct  terms  reversed,"  and  that 
"forobvious  reasons  this  oughttobeso."  Also 
see,  yjjy  v.  Duggan,  185  Mass.,  242.  This 
amtlies  in  an  action  of  dower,  Cook  v. 
Waiker,  70  He.,  SS2,  and  in  real  actions. 
Maehiaa  Hotel  Co.  v.  F^OiBr,  59 Me.,  822;  Pro- 
priOore,  etc.,  v.  Ncuhua  A  L.  B.  B.  Co.,  104 
Xass.,  6. 

The  trustee  and  ctttuU  que  tnut  had  these 
ri^ts  and  now  have  them.  Such  rights  can- 
not have  been  forfeited.  PropriePyrt,  etc., 
V.  Natk-ur  A  L.  B.  B.  Co.,  lOt  Mass.,  7.  8; 
Davit  V.  ii.'mery,  61  Me..  140. 

Dufbrth,  J, ,  delivered  the  o[^od  of  the 
ooort: 

This  is  a  real  action  and  comes  to  the  law 
court  with  the  stipulation  that  judgment  shall 
be  rendered  "  upon  the  facts  and  so  much  of 
the  testimony  as  is  legally  admissible."  No 
quesdon  is  raised  aa  to  the  competency  of  any 
<n  the  testimony;  no  suggMtion  of  any  fact  in 
disnite. 

The  defense  is  the  general  issue,  with  a 
brief  statement  under  which  the  defendants 
claim  certain  rights  in  the  premises  which  are 
speciQcally  described,  and  disclaim  the  residue. 
No  objection  is  made  as  to  the  time  when  this 
disclaimer  was  filed.  To  it  the  plaintiff  files  a 
coonter  brief  atatemrat,  allesiag,  in  substance, 
that,  at  the  date  of  the  writ  and  before  and 
since,  the  defendants  did  claim  right,  title  and 
iDlerest  in  said  premises,  and  were  in  the  pos- 
KuSoa  and  occupation  of  the  same.  Thus  is 
raised  the  real  issue  between  the  parties,  and 
Uiat  is  the  title  to  the  property  described  in  the 
defendants'  brief  statement,  and  whether  the 
defendants  were  in  possesdon  of  and  claiming 
IfOe  to  that  part  disclaimed. 

It  may  be  tliat  the  brief  statement  on  either 
side  is  not  technically  accurate.  But  if,  under 
tbe  stipulations  in  the  report,  any  pleadings 
are  required,  these  are  sumcient  to  direct  the 
attention  of  the  court  to  the  real  issue,  and  lay 
the  foondation  in  the  record  for  tbe  proper 
jodnnent. 

The  case  shows  that  in  February,  1862, 
School  Dwtrict  No.  One,  In  Dover,  acquired  an 
undoubted  title  to  tbe  lot  of  land  described  in 
the  plaintiff's  writ  and  subsequently  built  a 
schoothouse  thereon.  Tbe  defendants  dis- 
claim any  title  to  this  lot  and  the  building,  ex- 
ent  the  second  story,  which  was  Snishedf  as  a 
MHaod  anterooms,  with  certain  privileges  or 
&n>intenanoes  connected  with  ft.  To  this 
■scood  story,  cmuisttig  of  the  hall  and  ante- 


rooms,  they,  in  substance,  allege  a  title,  and  the 
remainder  of  the  brief  statement  sets  out  cer- 
tain easements  which  are,  in  fact,  privileges  or 
appurtenaoces  ccainectea  with  and  bdonoing 
to  the  halL 

At  a  meeting  holdea  in  January,  18SS,  the 
district  voted  to  build  a  schoolhouse  and  pur- 
chase a  lot  for  the  same.  At  an  adjournment 
of  the  same  meeting,  with  the  subject-matter 
of  building  a  schoolhouse  still  under  consid- 
eration, it  was  "Voted  that  the  building  com- 
mittee be  authorized  to  permit  any  person  or 
persons,  desiring  to  do  so,  to  put  into  said 
schoolhouse  a  second  story  to  be  used  by  them 
as  a  public  hall,  provided  that  such  person  or 
persons  shall  pay  the  extra  expense  of  the 
same,  tbe  expense  to  be  ascertained  by  said 
committee  in  contracting  for  the  erection  and 
completion  of  said  house." 

At  a  subsequent  meeting,  in  February,  1862, 
under  an  article  in  the  warrant  as  follows,  viz. : 
"To  see  if  the  district  will  vote  to  authorize  some 
person  or  persons,  to  execute  a  sufficient  lease  of 
the  upper  story  of  tbe  contemplated  school- 
house,  to  the  proprietors  of  the  same";  it  was 
"Vot*d  that  James  3.  Wiley  be  a  committee  in 
behalf  of  the  district  to  executea  good  and  suffi- 
cient lease  to  Thomas  8.  Pullen  and  others,  to  add 
a  second  story  to  the  schoolhouse  about  to  be 
erected  in  this  district,  with  a  right  to  finish 
said  second  story  Into  a  hall  and  to  hold  the 
same  as  proprietors  thereof,  so  long  as  said 
schoolhouse  shall  stand,  and  that  said  commit- 
tee be  instructed  to  insert  in  said  lease  such 
provisions  aa  he  shall  deem  equitable  in  regud 
to  keeping  said  building  in  repair,  Its  occu- 
pancy," etc- 

In  pursuance  of  this  vote  and  after  the  school- 
house  with  the  ball  was  finished,  Mr.  Wiley, 
in  behalf  of  the  district,  entered  into  a  wnt- 
ten  contract  with  Thomas  8.  PiiUen,  Samuel 
Palmer  and  A.  B.  Chase,  dated  December  20, 
1852.  By  this  instrument  it  appears  that  Pul- 
len, Palmer  and  Chase,  under  the  permission 
given  in  the  vote  of  the  district,  had  built  the 
hall  at  their  own  expense  for  their  own 
use.  In  it  they  are  recognized  as  the  owners; 
thev,  their  associates,  executors,  administrators 
and  asngns  are  given  permissaon  to  use  it,  when 
it  was  built,  so  long  as  the  house  shall  stand, 
and  when  that  is  taken  down,  provision  is  made 
for  the  division  of  the  material  in  proportion  to 
the  value  of  the  parts  of  the  same  "  owned  and 
occupied  by  each  other."  It  further  gives  the 
rights  of  ingress  and  egress  as  appurtenances 
to  the  hal!  and  provides  for  the  uses  to  which  it 
may  be  put. 

Much  stress  is  laid  upon  this  instrument  by 
the  plaintiff,  as  confirmatory  if  not  the  founda- 
tion of  his  title,  claiming  that  it  is  a  lease  and 
that,  as  it  is  not  for  a  certain  number  of  years, 
no  definite  period  for  its  termination  being 
fixed,  it  cannot  be  a  lease  for  years,  and  as 
there  are  no  words  of  inheritance,  it  can  only 
be  a  lease  for  the  life  of  the  tiiree  persons  for 
whose  benefit  it  was  made,  and  as  they  are  all 
dead,  the  lease  itself  has  ceased  to  l>e.  It  is 
true  that  it  was  called  a  lease,  and  that  the 
words  "demise,  lease  and  let"  are  used.  But 
it  is  equally  true  that  other  words  are  used  and 
that,  whatever  it  may  be  called,  it  is  to  be  con- 
strued like  other  written  instrument* as  a  whole, 
taking  Into  consideration  slSiito <park^£>^*C 
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the  ciicumstances  under  which  it  was  made 
and  the  purposes  to  be  accomplished.  Jamaica 
Pond  Corp.  v.  Chandler,  0  Allen,  159-167. 

A  very  important  fact  in  this  connection  is, 
that  the  title  to  this  hall  was  never  in  the  dis- 
trict. It  inured  to  Pullen,  Palmer  and  Chase 
before  the  execution  of  the  instrument  called  a 
lease,  by  virtue  of  their  having  built  it  under  a 
license  from  the  district.  This  fact  is  recog- 
nized in  the  instrument  itself,  and  it  cannot, 
therefore,  be  a  violation  of  its  terms  to  set  up  a 
title  in  accordance  with  what  is  so  distinctly 
recognized  in  it.  We  can  hardly  presume  that 
^e  parties  intended  to  make  any  change  of 
ownership  by  a  lease  of  a  piece  of  property 
to  the  owners  of  it,  but  in  a  case  like  this,  when 
that  property  isso  connected  with  other  property 
that  its  use,  to  some  extent,  would  involve  the 
use  of  the  latter,  it  is  but  natural  and  proper 
that  a  contract  should  be  made  lietween  the  dif- 
ferent owners  regulating  that  use.  In  this 
case,  it  is  evident  that  the  use  of  the  hall  might 
be  of  some  benefit  to  the  district  and  to  the 
school.  It  could  be  of  no  injury,  if  used  for 
proper  purposes  and  at  proper  times.  It  is  also 
evident  that  parties  would  not  be  willing  to  put 
tiieir  mon^  into  the  ball  without  the  assur- 
ftDce  of  the  necessaiy  easements  to  enable  them 
to  enjoy  its  use  and  for  such  a  time  as  would 
make  it  profitable.  Hence  the  use  of  the  words 
'"demise,  lease  and  let"  are  fully  justified  by  the 
easements  coaveved  and  all  the  other  provisions 
may  have  their  full  force  consistently  with  the 
construction  put  upon  the  instrument  by  the 
parties,  that  the  title  to  the  hall  was  in  the  les- 
sees and  the  purpose  of  the  paper  was  to  regu- 
late the  use  and  give  the  easement;  a  construc- 
tion very  largely  for  the  benefit  of  the  district. 

In  this  view,  the  fact  that  there  are  no  words 
of  inheritance  in  the  contract  is  of  no  impor- 
tance, for  it  coDtaios  no  grant  of  the  hall, 
whether  it  is  real  or  personal  property,  and  the 
grant  of  the  easements  is  only  incidental  to  the 
ball  and  would  probably  have  gone  with  It 
without  the  lease,  with  the  exception,  perhaps, 
of  the  length  of  time  it  was  to  be  occupied; 
and  that  could  only  be  terminated  if  at  aU  by 
notice,  which  has  never  been  given. 

In  accordaoce  with  this  construction  of  the 
lease  have  been  the  acts  of  the  parties  since, 
showiog  that  they  so  understood  it.  For  about 
thirty  years  the  district  occupied  its  part  of  the 
premises,  recognizing  the  right  of  the  other 
party  and,  at  the  end  of  that  time,  in  its  sale  to 
the  plaintiff,  still  recognized  it.  The  vote  of 
the  district  under  which  the  conveyance  was 
made  was  as  follows:  "Chose  C.  H.  B.  Wood- 
bury, agent,  to  sell  the  schoolhouse  and  lot  un- 
derOdd  Fellows  Hall  and  convey  the  same;" 
thus  authorizing  the  sale  only  of  the  premises 
less  the  hall  ;  the  easements,  as  privileges  and 
appurtenaDces,  going  with  the  hall. 

On  the  other  Hand,  the  builders  of  the  hall, 
with  their  successors  and  assigns,  have  remained 
in  immolested  possession  oi  it  for  the  same 
length  of  time.  This  possession  is  not  only  con- 
firmatory of  the  construction  now  given  the 
contract,  but  is  coDfirmatory  of  and  would  be 
sufficient  In  Itself,  to  estatdish  a  tHle  in  the  de- 
fendants. This  is  not  a  possession  of  the  hall 
hy  virtue  of  a  Itcense  from  and  under  the  dis- 
trict, but  under  a  claim  of  title,  which  claim  is 
recognized  by  the  district.  The  possemim  is 
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not  hostile,  for  the  district  sets  up  no  claim  in 
opposititm  to  it;  both  parties,  in  fact,  claim 
and  concede  the  title  to  be  in  the  possessor, 
which  is  equally  efficient  in  establislting  it,  as 
when  there  are  opposite  and  conflicting  claims. 

The  Bale  has  another  aod  an  important  bear- 
ing upon  the  result  in  this  case.  As  already 
seen,  the  agent,  by  the  vote  of  the  district,  was 
authorized  to  sell  only  the  "lot  and  s^ool- 
house  under  Odd  Fellows  Hall."  The  school- 
house  and  hall  were  begun  and  recognized  all 
the  way  through,  including  this  vote,  as  two 
separate  and  distinct  pieces  of  mxiperty ,  tiwugh 
physically  joined  together.  The  meaning  of 
the  vote  cannot  therefore  be  misunderstood.  It 
did  not  authorize  a  conveyance  of  the  hall. 
The  deed  could  go  no  further  than  the  author- 
ity and,  though  a  release  of  all  the  interest 
which  tiie  district  had  in  the  premises,  it  would 
convey  no  title  to  the  ball;  more  eq>edally  as 
the  distiict  never  bad  nor  claimed  any  noch 
title. 

It  is,  however,  contended  that  the  hall  was 
forfeited  by  a  breach  of  the  conditions  under 
which  it  was  occupied.  But  these  were  condi- 
tions of  manner  of  occupation  only  and  not  of 
grant ;  and  to  whom  would  the  ball  go  if  for- 
feitedr  Not  to  the  district,  because  it  was  not 
conveyed  by  the  district.  BecddeB  It  oould  not 
be  forfeited  without  an  entry,  and  none  has 
been  made  and,  since  the  conveyance,  none  can 
be  made.    Hooper  v.  Cummin^s,  45  Me.,  366. 

The  plaintiff,  in  further  maintenance  of  bis 
title,  introduces  a  deed  from  Emma  P.  I)enQet1, 
one  of  the  heirs  of  Thomas  S.  Pullra,  dated 
December 20, 1882,  dnlv  recorded.  But  the  de- 
fendants have  a  prior  deed  from  the  same  pw- 
son,  thou^  unrecorded.  The  later  deed  is  a 
mere  naked  release  and,  as  the  grantor  had  al- 
ready parted  with  all  her  interest,  it  had  no  ef- 
fect whatever  even  as  against  an  imrecorded 
deed,  even  if  the  halt  had  been  real  estate. 
yeuk  T.  Bean,  74  Me.,  840 ;  Adamt  v.  Oud^, 
18  Kck.,  468  ;  Jcmaiea  Pond  Corp.  v.  CAand- 
ler,  0  AUen,  169. 

It  therefore  clearly  appears  that  ttw  plaintiff 
has  no  title  to  that  portion  of  the  premises  de- 
scribed in  tbe  defendants'  brief  statement 
The  case  shows  guite  as  clearly  that,  at  the 
date  of  the  plaintiff's  writ  or  b^ore  or  after- 
terwards,  the  defendants  were  not  in  poeseasioQ 
of  and  inade  no  claim  to  any  part  of  Uiat  to 
which  a  disdidmer  has  beni  filed.  The  cmly 
evidence  to  prove  the  fact  of  a  claim  of  titieis 
the  record  copy  of  the  deed  from  Jonathan  A. 
Smith  to  these  defendants,  dated  December  20, 
1882,  which  describes  a  portion  of  these  pron- 
ises.  Smith,  long  before  this  time,  had  parted 
with  all  his  interest  in  the  lot.  which,  through 
direct  or  mesne  conveyances,  came  to  the  Se- 
trict.  There  is  no  proof  that  this  deed  was 
ever  delivered,  or  that  posseasiw  was  taken  or 
claim  made  under  it,  but  the  contrary. 

Some  objections  are  made  to  the  title  of  the 
defendants  under  Ihillen,  Pidmer  and  Chase. 
But  we  have  no  occasion  to  examine  Uiem,  for 
they  have  at  least  a  color  of  title  which  is  suiffi- 
dent  untQ  tbe  plaintiff  shows  a  better  one, 
wbifsb  he  has  failed  to  da 

Judgment  for  defendatUt. 

Peterfl.  Oh.  J.,  "VirgU^  Emary,  Foater 
and  HMkeU.  %,^^^^Og\Q 
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WllUam  DONAOHUE  et  al. 

V. 

John  H.  CATFEY,  Appt. 

1.  In  an  action  for  libel  brought  bx  two 
or  more  partners,  damagee  cannot  be 
reoovered  for  any  injury  to  their  pri- 
vate feelings,  but  only  for  such  injury 
as  they  may  bave  sustained  in  their 
J<^t  trad*  or  business. 

S.  A  mere  animadversion  in  a  circular 
upon  a  transaction  had  with  a  firm,  in 
wnich  it  is  stated  that  the  members  of 
the  Arm,  naming  them,  "are  not 
worthy  of  our  8U[)port,"  even  though 
ooapled  with  the  epithets  **base  treaen- 
erT****  **fotil  and  unfair  dealbiss***  is 
not  actionable  per  se. 

i.  Alttioiigh  the  drenlar  may  not  be  11- 
beloiis  per  se,  j-et  if  it  carries  on  its  face 
evidence  of  personal  animosity*  equiv- 
alwt  to  actual  malice,  the  seneral 
role  obtaining  in  this  State,  that  the 
trath  must  be  specially  pleaaed.  if  de- 
fendant wishes  to  take  aavantage  of  it, 
^ther  fiw  instiflcatioti  or  in  mitiya- 
tloB  of  damages,  applies. 

(Decided  NovemHer  9,  UHL) 

APPEAL  from  the  Superior  Court  of  Hart- 
ford  Cotuity  from  the  judgment  against  the 
defendant  in  an  action  of  libel  on  a  business 
firm.   JFete  trial  ordered. 
The  case  is  stated  in  the  opinion. 
Meure.  O'Flaherty  ft  Aberdewi.  for  de- 
fendant, appellant: 

It  is  unquestionable  that  a  partnership  cannot 
suffer  mental  pain,  or  at  least  cannot  recover 
damage  therefor.  Townshend,  Slander  &  L. , 
2d  ed..  362,  S98,  top;  Titu$  v.  FoUett,  2  HiU, 
318;  Beardtlejfv.  Tapimn,  2  Blatchf.,  568. 

In  any  event,  the  plaintiffs  should  be  re- 
stricted, in  their  claim  for  damage,  to  such 
damage  as  is  alleged  or  set  forth  in  ih&r  com- 
plaint; otherwise  the  defendant  could  never 
know  what  issue  to  make  in  the  trial  of  a  case, 
or  what  claim  he  would  have  to  meet.  Sec.  1, 
Piac  Act  of  Conn. 

It  was  easential  that  said  onnplaint  should 
ccmt^  said  allegation;  and  the  same  is  fatally 
defective  because  of  the  omission  so  to  do.  Mix 
T.  Woodward,  12  Coun.,  287;  Burch  v.  Nteker- 
«m.  17  Johns.,  217;  Olteethamv.  TiUoUton,  5 
Johns.,  457;  Saj^re  v.  JeweU,  12  Wend..  185, 
and  cases  cited  ;  MiUer  v.  Maxweli,  16  Wend., 
t;  see,  Fcn-be»  v.  Lawton,  3  Bing.,  456. 

3bm».  C,  IL  Perkina  and  i,  O.  Calhoun, 
for  plaintiffs : 

Aumtal  disttess,  resulting  from  a  toA  of  this 
kind,  is  included  among  tiiose  general  damages 
vhidi  the  law  presumes  and  which  need  not 
be  specially  pl^ed,  fikper  v.  Ba/rkhampated, 
22  Conn.,  288;  &nft  Y.Diekerman,  81  Conn., 
2M:  Adams  t.  Smith,  68  111.,  417. 

A  tort  feasor  is  responsible  for  all  the  imme- 
diate injury,  occasioned  by  bis  wrongful  act. 
8wM  T.  JHc&erman,  81  Conn.,  295. 

A  multipUdiy  of  suits  is  to  be  avt^ed  if  pos- 
siUe,  and  for  this  reason,  if  fw  no  otJier,  the 
onrs. 
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plaintiffs  may  recover  in  a  joint  action  for  men- 
tal distress  suffered  in  consequence  of  a  libel 
of  their  joint  business.  Le  Mn  v.  Malamson, 
1  H.  L.  Cas.,  666  ;  Foster  y.  Lawmm,  SBing., 
456  ;  Robiitsony.  Mareftant,  7  Adol.  &E1..  9m. 

If  the  plaintiffs  are  allowed  to  recover  in  this 
action,  it  will  be  a  bar  to  separate  actions 
brought  for  the  mental  anxiety  suffered  by 
each.    Eolcomb  v.  Plielpt.  16  Conn.,  127. 

The  damages  awarded  are  sraaU  and  not 
based  solely  or  mainly  on  the  mental  suffering, 
nor  does  it  appear  that  the  jury  increased  the 
damages  on  th^  account,  and  to  allow  a  new 
trial,  where  the  amount  in  question  is  trivial 
and  where  the  only  gain  that  can  possibly 
accrue  to  the  defendant  is  a  slight  reduction  in 
the  damages,  is  only  to  gratify  the  same  spirit 
that  prompted  the  libel,  and  is  against  the  uni- 
form practice  of  tills  court.  Buddington  v. 
KnowUt,  80  Conn.,  36:  Burns  t.  Frederkka,  87 
C(HUL,  92;  HuUv.  BartUU,  49  Conn.,  66. 

It  is  immaterial  that  the  fiomplaint  Sieges  the 
charge  to  be  false  and  malicious.  Such  an  al- 
lega.tlon  was  superfluous,  as  the  law  implies 
malice  from  the  publication  of  words  that  are 
libelous  per  ae.  Dale  v.  Harrie,  109  Mass. ,  198; 
Gaasett  v.  Oitbert,  6  Grwr,  94;  Broie  v.  ffath- 
atoay,  18  Allen,  289;  Zuekerman  v.  Sonnm- 
achein,  62  lU..  115. 

Nor  is  a  plaintiff  permitted  to  prove  the  fals- 
ity of  a  charge,  as  his  innocence  is  presumed. 
1  Green].  £v.,  §419. 

Where  a  matter  is  so  essentially  necessary  to  be 
proved,  that,  had  it  not  been  given  in  evidence, 
thejuiy  could  not  have  given  suchaverdict.then 
the  want  of  staling  that  matter  In  express  temu 
In  a  declaration,  provided  it  contains  terms  suf- 
ficiently general  to  comprehend  it,  in  fair  and 
reasonable  intendment,  will  be  cured  by  a  ver- 
dict. Dale  V.  Dean,  16  Conn.,  586;  iioor  v. 
BosmU,  6  Mass..  806;  WiUmy.  Ooffin,  2  Cush., 
316. 

Ifoomis*  J.,  delivered  the  opinion  of  the 
court : 

In  admitting  evidence  to  show  the  mental 

pain  and  distress  of  each  of  the  plaintiffs,  we 
think  the  court  below  erred. 

The  complaint  is  so  drawn  as  to  restrict  the 
claim  for  damages  to  the  injury  to  the  joint 
business  of  the  plaintiffs.  The  allegation  is : 
"The  plaintiffs  are  engaged  in  the  liuuOT  busi- 
ness in  Hartford,  under  the  name  of  Donagbue 
Brothers,  and  said  circular"  (referring  to  the 
alleged  libel)  "was  so  distributed  among  their 
customers  for  the  purpose  of  injuring  and  de- 
stroying their  business,  and  the  effect  of  the 
same  has  been  and  will  be  to  cause  customers 
to  decline  and  refuse  to  buy  of  the  plaintiffs, 
whereby  the  plaintiffs  have  been  and  will  be 
subjected  to  heavy  pecuniaiT  loss."  Again; 
the  alleged  libel,  upon  whioi  the  complaint 
WAS  founded,  was  clearly  directed  against  the 
firm  rather  than  the  individuals  composing  it. 
At  the  outset,  the  circular  proposes  to  state  the 
defendant's  experience  with  the  firm  of  Don- 
agbue Brothers  and  the  word '  'firm"  or  its  equiv- 
aknt  is  repeated  five  or  six  times,  and  the  con- 
clusion from  the  facts  stated  is  veiy  explicit 
that  "  the  firm  of  Donaghue  Brothers  are  not 
worthy  of  our  support." 

From  these  considerationa,  the  eiyor  in  the 
ruUng  referred  to  will  bg,|f#;^%(a«9^ 
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wittiout  any  citation  of  authorities.  We  will 
only  add  ttmt  it  is  well  settled,  that  in  an  action 
for  libel  by  two  or  more  partners,  damages 
cannot  be  recovered  for  my  injury  to  their 
private  feelings,  but  onl^  for  such  injuir  as 
they  may  have  sustained  in  their  joint  trade  or 
business.  Falkard's  Starkie,  Slander  &  L., 
4th  Eng.  ed.,  Wood's  Notes,  8  189;  Hmftham 
v.  Zrt!r«>n,8CaiT.&P.,196;  Taj^v.C^reh, 
9  Johns.,  281. 

Were  the  complaint  for  a  distinct  libel  on 
the  plaintiffs  as  individuals,  it  would  still  be 
(^i«!:tionalde,  because  It  would  make  a  Joint 
claim  of  that  which,  in  its  nature,  must  be  sev- 
eral, "bi  England,  under  the  new  special  rules 
that  obtain  there,  it  may  perhaps  be  allowed, 
but  not  in  this  country. 

In  Kinkle  v.  Davenport,  88  Iowa,  856,  it  was 
held  that  a  joint  action  for  slander  cannot  be 
maintained.  If  the  same  slanderous  words  be 
at  the  same  time  spoken  respecting  several  per- 
sons, they  furnish  each  a  ground  for  a  separate 
action,  but  they  have  no  community  of  inter- 
est and  they  cannot  sue  together. 

But  the  plaintiffs'  claim  that  if  the  ruling  is 
.conceded  to  be  erroneous,  a  new  trial  ought 
not  to  be  had,  because  the  damages  were  small 
and  the  only  gain  to  the  defendant  resulting 
from  a  re-tnal  would  be  a  slight  reduction  in 
the  amount.  They  cite  in  support  of  the  prin- 
ciple: Ituddingim  t.  KncwUt,  80  Coim.,  36; 
Buma  V.  fb-ederidu,  87  Conn.,  9S;  t. 
Bartlett,  49  Conn.,  66. 

We  do  not  think  the  principle  of  these  decis- 
ions applicable  to  the  case  at  bar,  for  the  rea- 
son that  all  the  damages  allowed  by  the  jury 
for  mental  suffering  were  Improper  and  the 
case  does  not  disclose  any  other  damage  proved 
or  ever  claimed.  The  mistrial,  therefore,  for 
aught  we  know,  resulted  in  a  judgment  whol- 
ly erroneous. 

But  it  may  be  suggested  that  nominal  dam- 
ages must  have  resulted  from  proof  of  the  al- 
leged libel  without  any  evidence  of  actual 
damage.  Thte  would  follow,  if  the  words 
were  actlonabte  per  ae,  otherwise  special  dam- 
aere  would  have  to  be  proved.  Ought,  then,  the 
circular  to  be  construed  as  containmga  libel  per 
*f We  think  not.  All  parts  of  the  paper  should 
be  read  in  connection  to  collect  the  true  meaning. 
If  so  read  the  severe  epithets  applied  to  the  plaint- 
iffs lose  all  their  force,  except  as  they  attempt 
to  characterize  a  single  transaction,  which  is 
manifestly  referred  to  as  the  sole  foundation 
for  all  the  statements  made.  That  transaction 
or  "experience"  as  the  circular  calls  it,  clearly 
diows  that  the  epithets  "base  treachei?,"  "foul 
and  unfair  dealin^,"are  not  to  have  their  ordi- 
nary meaning.  The  gist  of  the  whole  matter 
is  thus  stated  by  the  defendant:  "I  have  been 
in  the  habit  of  buying  nearly  all  my  goods  of 
them  for  years,  but  because  I  quit  buying  of 
them,  they  went  to  the  Middletown  Savmgs 
Bank  of  which  I  rented  my  place,  and  offered 
ten  dollars  more  a  month  than  I  was  paying, 
and,  after  getting  their  lease  of  the  premises, 
served  a  notice  on  me  to  immediately  vacate." 

Now  all  this  is  a  perfectly  lawful  transaction, 
whatever  the  intention,  and  how  can  we  legal- 
ly presume  from  such  a  statement  that  tibe 
plaintiffs  were  thereby  degraded  in  the  estima- 
tion of  acquaintances  or  tM  public,  or  that  th^r 
suffered  loss  in  character,  property  wbuainesBr 
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Leaving  out  the  epithets  which  express  the  de- 
fendant's opinion  as  to  the  character  of  the 
transaction  he  relates,  the  analogy  is  perfect 
between  this  case  and  that  of  Homer  v.  Engel- 
hard, 117  Mass.,  589,  where  It  was  held  that  to 
publish  of  a  saloon  keeper,  that,  "To  get  rid 
of  a  just  claim  in  court,  he  set  up  as  a  defense 
the  existing  prohibitory  liouor  law;  we  feel  it 
our  duty  to  make  such  conduct  puhUcly  known, 
in  order  to  caution  beer  breweia  and  liquor 
dealers,"  was  not  libelous. 

In  Sennett  v.  WiUiatMon,  4  Sandf .,  60,  it  was 
held  not  libelous  per  ae,  for  the  defendant  to 
publish  in  a  newspaper  that  the  idaintiff  re- 
quested the  holder  of  a  note,  of  which  he  was 
the  maker,  to  wtdt  for  pa}^ent  after  the  same 
bad  matured;  that  the  holder  waited  accord- 
ingly and  afterwards,  the  note  bdng  sued,  the 
plaintiff  pleaded  the  Statute  of  Limitations  and 
got  off  "scot  free." 

The  defendant  further  claims  that  the  ooort 
erred  in  holding  that  the  defendant  could  not, 
under  the  general  issue,  prove  the  truth  of  the 
alleged  libel,  inasmuch  as  it  was  alleged  in  the 
complaint  to  be  false  and  malicious,  making 
that  an  essential  port  of  the  plaintiffs'  case  and 
calling  on  them  to  prove  it,  and  so  allowing  the 
defendant  to  disprove  it  under  his  general  de- 
nial This  court  has  adhered  inflexibly  to  the 
rule  laid  down  in  v.  DMcerman,  81 

Conn. ,  3^,  and  In  other  cases  there  referred 
to,  tliat  Uie  truth  must  be  specially  plea^d, 
if  the  defendant  wishes  to  take  advantage  of 
it,  either  for  justiflcadon  or  for  mitigatwn 
the  damages. 

We  discover  nothing  in  the  Practice  Act  which 
should  change  the  rule.  Upon  principle,  how- 
ever, it  would  seem  that  if  the  matter  charged 
is  not  libelous  per  ae,  so  that  the  law  would  in- 
fer malice,  and  neither  the  libel  itself  nor  the 
circumstances  indicate  any  actual  malice,  the 
plaintiff  might  well  be  required  to  furnish  evi- 
dence of  the  fact  in  order  to  recover,  and  the 
defendant  be  allowed  to  disprove  it,  even  by 
showing  the  truth  under  a  general  denial,  a 
this  case,  although  the  circular  may  not  be  li- 
belous per  ae,  yet  it  carries  on  its  face  evidence 
of  personal  animosity  equivalent  to  actual 
malice,  so  that  we  think  the  general  rule  that 
has  hitherto  obtained  in  this  State  applies,  and 
that  the  ruling  referred  to  was  correct 

The  remaining  question  is, whether  the  court 
erred  in  overrulmg  the  motion  in  arrest,  for  any 
of  the  special  reasons  assigned  1^  the  defend- 
ant (for  we  shall  confine  ourselTes  to  tliear 
alone). 

.  A  part  of  the  reasons,  it  is  evident,  are  inap- 
plicable, upon  our  construction  of  the  com- 
plaint and  the  alleged  libel,  and  the  remaining 
reasons,  if  true,  were  cured  by  the  verdict. 
This  is  all  we  need  say,  except  to  call  attention 
again  to  ihe  Practice  Act.  which,  in  terma,  re- 
quires that  "All  defenses,  other  than  those  to 
the  jurisdiction  or  in  abatement,  shall  be  made 
by  an  answer  or  by  a  demurrer,"  and  "All  de- 
murrers shall  distinctly  specify  the  reasons  wbv 
the  pleading  demurred  to  is  insuffident."  And 
the  spirit  of  the  Practice  Act  accords  well  with 
the  letter,  in  that  its  design  is  manifest,  to  have 
all  formal  and  technical  objections  made  known 
as  early  as  practicable,  so  that  the  fdaintiff  may 
amena  or  proceed  anew  aM  the  patties  may, 
as  expedtdou8ly^|;^^^^^|g^3K«ibfe, 
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reach  and  settle  their  cootrovenj  upon  its 
waits.  WaUr.  Tootney,  52  Conn.,  89;  Trout- 
T.  Tnu,  52  Conn.,  107;  Marmn  v.  Msh- 
(mbm,SS  Conn.,  288. 

WhOe  we  may  regard  the  omission  to  demur 
to  defects  appearing  on  the  face  of  the  plead- 
ings, as  a  waiver  oi  the  objection,  yet  we  re- 
eerre  the  right  in  cases  brought  before  the  court 
for  review,  to  consider  questions  not  legitimate- 
ly r^sed,  if  the  objections  are  of  such  char- 
acter as  to  nullify  the  proceedf  ngs  and  set  aside 
thejudgment  on  writ  of  error. 

Tneie  was  enor  in  the  Judgment  complained 
of ,  and  o  new  trial  i$  ordered. 

In  this  oidnicm  the  other  Judges  concurred. 


The  SECUIOTY  COMPAinr 

V, 

Charles  M.  HAKDENBEIca  0t  al. 

1.  A  devise  to  m  miurrled  wom»ii  of  one 
half  of  the  residue  of  the  estate  of  tes- 
tatrix, and  directing  a  transfer  to  dev- 
isee, of  the  whole  amount  of  indebted- 
MSB  of  devisee's  hasband  to  the  estate 
of  testatrix,  which  may  be  doe  at  the 
death  of  testatrix,  to  be  received  by  dev- 
isee on  aeeoimt  of  the  devise  and  as 

Krt  thereof;  ahotild  derlsoe  die  before 
r  husband,  the  devise  to  go  to  snoh  of 
devisee's  ehUdrea  as  f^i&u  be  alive  at 
the  time  of  the  death  of  testatrix,  and 
to  the  lawfal  Issne  of  each  of  devisee^s 
children  as  may  have  died  before  testar 
trix,  share  and  share  alike;  held,  that 
the  devisee,  during  the  life  of  her  hus- 
band, takes  a  Ufe  estate  only. 

2.  The  property  being  personal  estate, 
devisee  is  not  entitled  to  any  portion 
of  it  except  upon  gmag  satisfactory 
bonds  to  an  amount  equal  to  the  value 
of  the  property-  and,  in  the  meantime, 
it  is  the  dn^  of  the  executor  to  keep 
the  prc^wrty  pmdeutly  invested,  eoUeet 
the  inoosae.  as  it  falls  due,  and  pay  it 
over  to  the  devisee. 

(Decided  September,  1S8B.) 

PQUITT.  Construction  of  devise  in  will. 
Xli  Complaint  of  the  Security  Company  of 
Qutfcwd,  as  executor  of  the  last  will  and  testa- 
ment of  Mary  Collis  Lee,  came  to  the  Superior 
Court,  New  Haven  County.at  its  January  Term, 
1884,  for  the  construction  of  her  will.  The  par- 
ties appeared  bv  counsel  and  were  fully  heard, 
and  toe  court  found  all  the  allegations  of  the 
cnnplahit  proved  and  true. 

The  court,  and  wldi  the  consent  of  the 
parties,  rcservea  Uie  cause  for  the  advice  of  the 
Supreme  Court  of  Errors  as  to  what  judgment 
should  be  rendered  thereon  upon  the  facts  found. 

Various  questions  arose  relative  to  the  coo- 1 
straction,  validity  and  legal  effect  of  certain 
provisioas  cootained  in  the  thirteenth  clause  of 
■■id  will,  stated  in  the  opinion,  and  in  respect 
to  the  duties  of  the  executw  thereunder,  among 
wUdi  are  the  following: 

1.  Whether  the  estate  ther^  given  to  Uwy 
Lee  Hardenberg  is  an  estate  in  fee. 
eon 


2.  Whether  there  is  an  implied  trust  created 
by  said  thirteenth  clause  and,  if  so,  tlM  nature 
of  said  trust 

8.  Whether  the  said  Mary  Lee  Hardenberv 
is  now  entitled  to  the  immediate  powesaion 
the  estate  so  given  to  her. 

4.  If  she  is  not  entitled  to  the  possession  of 
the  whole  of  the  estate  so  given  to  her,  then, 
whether  she  is  not  entitled  to  the  immediate  pos- 
session of  so  much  thereof  as  is  represented  by 
the  indebtedness  of  her  husband,  (Juries  iL 
Hardenberg. 

5.  Whether,  if  she  is  entitled  to  the  tmme- 
diatepossessioQ  of  all  or  any  part  of  the  one  half 
of  said  remainder  so  given  to  her,  it  is  or  is  not 
the  duty  of  the  executor,  in  view  of  her  pecun- 
iary condition,  to  transfer  and  deliver  the  same 
to  her,  without  requiring  of  her  a  bond  with 
sufficient  surety  for  the  reddivery  of  such  prop- 
erty to  the  executor  in  the  event  of  her  death 
bel  Fore  her  husband;  and  if  such  bond  is  re- 
quired, the  amonnt  thereof. 

6.  Whether,  if  the  executor  is  bound  to  re- 
tain, for  want  of  bonds  to  redeliver  said  estate, 
or  otherwise,  possession  of  so  much  of  the  one 
half  of  said  remainder  as  is  represented  by  the 
indebtedness  of  said  Charles  M.  Hardeoberg,  it 
is  or  is  not  the  duty  of  the  executor  to  take 
measures  to  enforce  the  immediate  collection 
of  a<%rued  and  accruing  interest  on  said  indebt- 
edness. 

Mr.  Ii.  B.  If  orris,  for  Charles  M.  Harden- 
berg  and  Maiy  Lee  Hardenber^: 

Prima  facie,  the  fltst  taker  is  the  principal 
object  of  the  testator's  bounty,  and  in  doubtful 
cases  the  construction  leans  m  favor  of  making 
the  rift  to  him  as  effectual  as  possible.  Bemiu 
V.  PIWcA,  aSPa.  8t,888. 

Does  it  not  appear  to  have  been  the  manifest 
Intention  of  testatrix  to  exclude  Cbarles  M. 
Hardenberg  from  having  anv  interest  in  her  es- 
tate,and  not  her  intention  to  limit  the  gift  toMary 
Lee  Hardenberg?  If  this  is  a  fair  interpretation 
of  the  intention  of  the  testatrix,  then  the  limit- 
ation over  or  condition  attached  to  the  ^t  b 
void,  as  said  Mary  Lee  Hardenbeiv  h^  the 
power  to  dispose  of  the  property.  MeEerttiif$ 
App.,  41  Conn.,  607. 

In  the  case  of  Landon  v.  Moore,  46  Conn., 
422,  a  gift  was  to  a  daughter,  free  from  the  in- 
terference or  contrcd  of  ue  daughter's  husband; 
at  her  death  to  go  immediately  to  her  chUdren 
if  she  have  any;  her  husband,  if  he  survives 
her,  not  to  have  any  use  of  the  same,  but  that 
it  be  for  her  children.  It  was  held  that  the  es- 
tate given  was  a  fee,  not  a  life  estate. 

In  the  case  of  Jiasmtft  E»t.,  L.  R,  14  Eq., 
64,  a  similar  provision  was  held  a  gift  of  rae 
residue  in  fee.  To  the  same  effect  see,  1  Jarm. 
WilU,  Rand.  &  Talc,  ed.,  648. 

Words  that  create  »  vested  or  an  absolutees- 
tate  will  not,  on  a  donbtful  implication  from 
other  words,  be  construed  continent  or  defeas- 
ible. StetBoit  V.  Ulrieh,  28  Pa.Bt.,  888;  also, 
to  same  effect,  Bidding  Eat.,  28  Pa.  St.,  6d. 

Limitations  of  the  mere  use  of  personal  prop- 
erty with  reversions  and  remaindeis  over,  m- 
though  allowed,  are  certainly  not  to  be  favored; 
it  is  with  reluctance  that  they  have  been  sanc- 
tioned by  our  courts,  and  they  will  lean  agidnst 
the  creation  of  them,  unless  by  expressions  that 
are  dear  and  deflnite.   Brmtter  YyJfeC'atl,  15 
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Carpenter,  J. ,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  depends  upon  the 
construction  of  the  foUowine  paragraph  in  the 
will  of  Mary  Collis  Lee:  *  'I  give,  devise  and 
bequeath  unto  Mary  Lee  Hardenberg,  wife 
of  Charles  M.  Ilaraenberg,  of  the  City  of 
Minneapolis,  State  of  Minnesota,  the  one  half 
part  of  the  residue  of  my  estate,  be  the  same 
real,  personal  or  mixed;  and  if  Charles  M. 
Hardenberg,  her  husband,  is  indebted  to  me 
in  any  sum  whatever  at  the  time  of  my  de- 
cease, I  heret^  direct  that  my  executor  herein- 
after named,  shall  transfer  the  whole  of  any 
such  indebtedness  to  Mary  Lee  Hardenberg,  to 
be  by  her  received  on  account  of  the  one^alf 
part  of  the  residue  of  my  estate  hereinbefore 
devised  to  her.  And  should  Mary  Lee  Har- 
denberg die  before  her  husband,  the  said 
Charles  M.  Hardenberg,  then  I  give,  devise  and 
bequeath  the  aforesaid  one  half  of  the  residue 
as  herein  devised  to  said  Mary  Lee  Harden- 
bei^,  upon  her  death,  to  such  of  her  children 
as  shall  be  alive  at  the  time  of  mj  decease, 
share  and  share  alike,  and  if  any  chUd  or  chil- 
dren of  Mary  Lee  Hardenberg  shall  have  died 
at  the  time  of  my  decease,  leaving  lawful  is- 
sue, then  I  give,  devise  and  bequeath  to  such 
lawful  issue,  the  share  or  shares  which  such 
deceased  child  or  children  would  have  taken  if 
living  at  the  time  of  my  death." 

The  property  is  personal  estate.  Mr.  and 
Mrs.  Hardenberg  are  residing  in  the  State  of 
Minnesota,  and  have  several  minor  children. 
Mrs.  Hardenberg  is  a  person  of  insufficient  pe- 
cuniary means  to  answer  to  the  executor  or  to 
the  persons  in  remainder  for  the  one  half  of 
said  residue  bequeathed  to  her,  in  case  she 
should  die  before  her  said  husband. 

The  first  question  is:  what  estate  does  Mrs. 
Hardenberg  take?  The  counsel  for  the  defend- 
ants claim  that  it  is  an  absolute  tee.  That  in- 
volves the  necessity  of  claiming  that  the  pro- 
vision for  her  children,  in  the  event  of  her  dy- 
ing before  her  husband,  is  void.  It  is  hardly 
necessary  to  say  that  a  construction  requiring 
us  to  hold  that  any  portion  of  the  will  is  in- 
operative is  to  be  avoided,  and  that  such  a  con- 
struction should  be  adopted  as  will  give  effect 
to  all  parts  of  the  will,  so  far  as  they  are  con- 
sistent with  the  rules  of  law.  The  contingent 
provision  for  the  children  is  a  reasonable  and 
proper  one,  so  far  as  we  can  see,  and  we  are 
not  aware  Oiat  it  contravenes  any  le^l  princi 
pie.  We  cannot,  therefore,  hold  that  it  is  void, 
but  must  hold  that  Mrs.  Hardenberg  did  not 
take  an  absolute  estate.  We  think  that  it  was 
clearly  the  intention  of  the  testatrix  to  ^ve  her 
an  estate  which  should  be  absolute  ultimately 
in  case  she  should  survive  her  husband;  and  in 
case  her  husband  survives  her,  Uie  intention 
seems  to  be  equally  clear  that  she  should  have 
but  a  life  estate  and  that,  at  her  death,  the 
property  should  go  to  her  children.  In  that 
event,  the  children  would  take,  not  as  her 
heirs,  but  as  purchasers  under  the  will. 

It  is  suggested  that  the  ruling  intention  of 
the  testatnx  was  to  give  the  property  to  the  sole 
and  separate  use  of  Mrs.  Hardenberg,  so  that 
her  husband  cf)uld  not  control  it,  and  in  such 
a  manner  that  he  could  not,  in  any  event,  have 
any  interest  io  It.  That  may  have  been  the 
motive  which  induced  her,  in  a  certain  con- 
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tingency,  to  pive  the  property  to  the  children; 
but  that  motive  cannot  affect  the  constructloD 
of  the  plain  language  of  the  will.  It  is  still 
true  that  she  gave  the  children  an  interest  in 
the  property.  Her  IntentioB  to  do  so  is  of  more 
importance  than  the  motive  which  prompted 
it.  As  both  the  intention  and  motive  are  legal . 
it  is  the  duty  of  the  court  to  give  effect  to  the 
intention. 

The  respective  interests  of  Mrs.  Hardenberg 
and  her  children  must  be  considered  relatively 
as  tlier  together  constitute  but  one  estate,  u 
Mrs.  Hardenberg  takes  a  defeasible  fee,  then 
the  children  take  a  contingent  remainder,  de- 
pending upon  an  event  which  may  never  hap- 
pen. If  she  takes  a  life  estate,  the  fee  being 
contingent,  then  the  children  take  a  vested  re- 
mainder, defeasible  upon  the  happening  of  the 
contingency. 

Whichever  view  is  taken,  flie  children  have 
or  may  have  an  interest  which  should  be  pro- 
tected. The  power  of  a  court  of  equity  to  pro- 
tect it  is  not  of  statutory  origin.  In  1865,  Ses- 
sion Laws,  74,  an  Act  was  passed  authoriz- 
ing the  court  of  probate,  in  all  cases,  upon  re- 
quest of  the  life  tenant,  to  order  the  execute 
to  deliver  the  property  to  him  upon  his  giving 
bond  that  it  shall  be  forthcoming  for  the  re- 
mainder man  at  the  termination  of  the  life  es- 
tate.   R.  8.,  871. 

The  authori^  thus  conferred  upon  the  court 
of  probate  is  mdependent  of  aim  in  no  way 
interferes  with  the  general  chancery  powers  of 
a  court  of  equity.  Such  powers  were  excreted 
In  cases  where  there  was  danger  that  the  re- 
mainder might  be  lost  prior  to  the  passage  of 
the  Act;  Hudson  v.  WadncortA,  8  Conn.,  348; 
Langaorthy  v.  C^tdwtek,  18  Coon.,  and 
has  been  exercised  since  Clarke  v.  Terry,  M 
Conn.,  176. 

Nor  is  the  remainder  without  the  pale  of 
equitable  protection  by  means  of  its  contingent 
character.  In  Hudmn  v,  WadMBorth,  tupra, 
real  estate  held  in  fee  tail  was  sold  by  ord^  of 
the  Legislature.  When  the  tenant  in  tail  be- 
came of  age,  he  claimed  the  possessim  and 
control  of  the  funds.  His  claim  was  dwied.un- 
less  he  should  give  bonds  that  the  funds  should 
be  forthcoming  in  case  he  should  die  without 
issue.  In  Clarke  v.  Terry,  9upra,  ib»  interest 
protected  was  a  contingent  one. 

But  if  any  question  can  possibly  arise  in  this 
regard,  it  may  be  effectively  put  to  rest  by  re- 
garding Mrs.  Hardenber^s  interest  as  a  1^ 
estate,  with  a  vested,  but  defeasible,  remainder 
in  the  children.  Indeed,  that  seems  to  us  the 
better  view,  because  at  present  she  has  but  a 
life  estate,  and  by  the  express  terms  of  the  will 
she  cannot  have  a  fee  unless  she  survives  her 
husband.  Until  then,  her  rights  in  and  power 
over  the  property  are  dmpfy  those  of  a  life 
tenant.  This  construction  gives  effect  to  all 
the  provisions  of  the  will  and  effectually  pro- 
tects all  interests  created  by  it. 

Counsel  for  Mrs.  Hardenberg.  In  support  of 
the  claim  that  she  takes  a  fee,  cite  Landon  v. 
Morae,  45  Conn. ,  423.  But  tliat  case  is  distin- 
guishable from  this.  In  that,  two  things  were 
reasonably  certain :  1,  that  the  testator  intend- 
ed to  give  his  daughter  a  fee  simple;  2,  that  he 
intended  to  exclude  her  husband  rrmn  any  mar- 
ital rights  in  die  properte-devlsed. .  The  lan- 
g™geofthewigi^|^y^^Bi@eg>re»  *nten- 
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tioDB.  The  doubt  aroee  from  the  fact  that  the 
testator,  out  of  abuQdant  caution,  in  order  to 
make  clear  his  iatentioQ,  added:  "At  herdeath 
to  go  immediately  to  her  children  if  she  have 
cbudren  at  that  time."  This  language  waa 
satisfied  and  effect  given  to  the  whole  wiU  by 
boldlDg  that  the  densee  took  a  fee  to  her  sole 
and  separate  use,  and  that  the  language  quotod  , 
did  not  reduce  it  to  a  life  estate.  In  this  case 
the  intent  to  make  a  contingent  provision  for 
the.cMldren  cannot  be  ignored.  It  is  express, 
ud  in  case  the  event  happens,  it  is  as  clear  as 
the  blent  in  favor  of  the  mother. 

It  is  further  contended  that  the  gift  to  the 
chOdren  depends  upon  the  further  contingency 
that  Mrs  Hardenbei^  should  die  during  the 
lifetime  of  the  testatrix.  The  argument  in  sup- 
port of  this  claim  is  drawn  from  the  fact  tliat 
the  gift  over  is  not  to  the  children  generally, 
bat  IS  limited  to  those  living  at  the  decease  of 
the  testatrix,  and  the  issue  of  thoee  who  had 
thai  deceased.  We  do  not  think  that  the  im- 
plication  from  this  circumstance  is  sufficient  to 
jmtify  us  in  constniiog  the  will  as  containing 
such  a  condition.  The  will  itself  makes  the 
gift  to  depend,  in  express  terms,  upon  the  death 
<rf  Hrs.  Hardenberg  while  her  husband  is  yet 
tiving,  without  further  qualification  as  to  time. 
We  mxy  or  may  not  be  able  to  discover  a  mo- 
tive tar  ezcludmg  after-born  children,  but  we 
Udnk  it  reasonably  certain  that  if  she  had  in- 
tended that  the  gift  over  should  take  effect 
only  in  case  Mrs.  Hardenberg  should  die  dur- 
ing bis  life  time,  she  would  have  said  so  in  less 
amMgaous  terms.  It  is,  at  least,  an  obscure 
and  awkward  way  of  expressing  such  an  in- 
toitioD.  On  the  oUier  hand,  ttiis  fact  is  impor- 
tant in  anotiier  view:  it  shows  satisfactorily,  if 
Bot  oonclusively,  that  the  testatrix  intended 
that  the  children  should  take  as  legatees  and 
not  as  heirs  of  their  mother. 

A  large  portion  of  the  property  distributed  to 
Mis.  Bardenberg  consists  of  indebtedness  due 
from  her  husband  to  the  estate.  In  respect  to 
such  in^btedness,  one  clause  of  the  paragraph 
we  have  quoted  directs  the  executor  to  trtuisfer 
it  to  Mrs.  Hardeoberg  to  be  received  bv  her  on 
accoont  of  the  one  half  part  devised  to  her. 
The  defendants  contend  that  no  bond  should 
be  required  based  on  that  portion  of  the  estate 
represented  by  said  indebtedness.  This  claim 
aasames  that  such  was  the  intention  of  the  tes- 
tatrix. Tlie  principal,  if  not  the  sole  evidence 
of  such  an  intention,  consists  of  the  fact  that 
ibe  executor  was  directed  to  transfer  such  In- 
debtedness. We  hardly  think  that  Is  sufficient. 
The  fair  meaning  of  the  will  is  that  she  sbotdd 
receive  the  notes,  which  were  evidence  of  such 
indebtedness,  towards  her  portion  of  the  estate; 
tod  the  direction  that  the  executor  transfer  the 
tame  is  fully  complied  with  by  his  indorsing  the 
Dotes  when  they  are  legally  delivered  to  her. 
That  seems  to  tiave  been  the  practical  construc- 
tion put  upon  it  by  the  judge  of  probate,  for 
the  notes  were  in  fact  incluaed  in  me  distribu- 
tioQ.  No  other  reason  is  shown  why  these 
notes  should  not  stand  upon  the  same  footing 
as  tlie  other  propertv. 

Tile  complaint  aska  the  court  to  instruct  the 
executor  whether  ft  is  his  duty  to  collect  the 
interest  as  it  becomes  due,  on  Mr.  Hardenberg's 
notes.  This  matter  is  lnv<^ved  and  practicaUy 
uiqiOBedofinthepofnt  just  considered.  We 

COKK. 


are  unable  to  see  why  it  is  not  the  duty  of  the 
executor  to  collect  and  pay  over  the  interest  on 
these  notes,  as  well  as  on  other  securities. 

Tfu  Superior  Court  it  advited  that  Mrs.  Hard- 
enberg,  during  the  life  of  her  husiiand,  takes  a 
life  estate  only;  that  she  Is  not  entitled  to  the 
property  or  any  portion  of  it,  except  upon  glv- 
j  ing  satisfactory  Iwnds  to  an  amount  equal  to 
the  value  of  the  property;  and  that,  in  the 
meantime,  it  is  the  duty  of  the  executor  to  keep 
the  property  prudently  invested,  and  lo  collect 
the  income  as  it  falls  due  and  pay  it  over  to 
Mrs.  Hardenberg. 


Levi  G.  NORTHROP 
t. 

Abram  J.  KN0WLE8,  Appt. 

1.  General  repata,tion  cannot  be  admit- 
ted in  evidence  to  prove  a  neg^ative; 
hence  when  the  fmct  of  marriage  waa 
proved  by  the  production  in  evidence 
of  the  orinnal  certifleate  of  marria^fe 
issued  by  the  ma^strate  wbo  perfonued 
the  ceremony,  evidence  of  general  rep- 
utation is  not  admiaaible  tnat  the  par- 
ties were  not  married. 

3.  A  certificate  of  marriage  issued  by  a 
magistrate,  is  in  the  nature  of  an  origi- 
nal  document,  and  is  admissible  in  evi- 
dence to  prove  the  facts  therein  stated 
without  other  authentication. 

(Decided  September,  1686.) 

APPEAL  from  Litchfield  County,  Tir%i  Ju- 
dicial Department.  Affirmed. 
Suit  for  the  recovery  of  Uie  possession  of  land 
claimed  under  a  will. 
The  case  is  stated  by  the  court. 
Memrs.  Taylor  &  Taylor,  for  appellant 
as  to  evidence  of  marriage  and  legitimacy 
cited:  Blackburn  v.  0rawford4,HWall,  176(70 
U.  8.,  XVIIL,  Law.  ed.,  186);  Gra.  &  Wat. 
N.  T.,  251-360.  1542-1646;  HWtorv.  Oratea,  20 
Conn.,  811. 

Meaara.  L.  O.  Brewster  and  J.  H.  Me- 
M ahon,  for  appellee: 

The  following  cases  hold  that  in  no  case  is 
concubinage  or  non-marriage  provable  by  rep- 
utation. Carrie  V.  Cummiriff,  iiQ  Qa..(SSfi;  Hen- 
derson V.  Cnrgill,  81  Mies. ,  367;  Bartlett  v.  Mua- 
Umt,  28  Hun.  285. 

In  the  note  (8)  to  g  107,  Vol.  1.  18th  ed.  of 
Greenl.  Ev.,  where  this  doctrine  and  the  first 
two  cases  are  quoted,  there  is  added:  "  Butsee 
Ha/rgraxe  v.  Harqrave,  2  Carr,  &  K.,  701,  and 
JemU  V.  JeipeU.  1  How.  (43  U.  S.),  319." 

Hargrave  v.  Hargrave,  raised  no  question  of 
reputation,  but  decided  simply  that  declara- 
tions of  a  parent  tending  to  bastardize  her  issue 
were  admissible.  Jete&i  v.  Jewdl  decided  no 
question  of  remitatioD  in  the  appellate  court 

The  following  cases  hold  that  evidence  of 
concubinage,  or  non-marriage  by  reputation,  is 
not  admissible  where  no  attempt  is  made  to  es- 
tablish the  marriage  by  reputation.  Hill  v.  Hill, 
82  Pa.  St.,  611;  Joneav.  Jonea,  45  Mar.,  145, 
168;  Joneay.Jonet,  48  Mar.,  801;  Pwltaey  v. 
Fairhaven,  Bravt.,  186. 

The  reasonableness  of  the  re  jeotipn^of  the  ev- 
idence in  question  more  fe^Cl^e 
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«  coDflideration  of  the  effect  given  to  evidence 
of  reputaUoD  in  support  of  marriage.  Bisfa.,  1 
Mar.  &  D.,  dtli  ed.,  &  640,  says:  "  It  ma^  not 
be  plain  what  weight  is  to  be  given  to  the  single 
fact  tiiat  the  parties  are  reputed  married,  be- 
cause in  ordinary  cases  tlUs  fact  is  seldom  or 
never  found  practically  alone." 

Greeuleaf  seems  to  doubt  its  admissibUity  in 
and  of  Itself  and  unconnected  with  other  facts, 
1  Oteenl.  Ev..  §107. 

In  the  Connecticut  cases  holding  reputation 
of  marriage  receivable  in  support  of  the  mar- 
riage in  civil  cases,  Hammiefc  v.  Bromon.h  Day, 
290;  Budington.  v,  Munatm,  83  Conn.,  481,  co- 
habitation and  conduct  went  with  the  reputa- 
tion and  the  latter,  as  it  were,  characterized  the 
former. 

Wharton,  t  Ev.,  §  84,  says:  "  Proof  of  mere 
reputation,  unsupported  by  that  of  cohabita- 
tion is,  by  itself,  insufficient  to  establish  mar- 


i^or  a  standard  definition  of  "habit  and  re- 
pute "  and  their  inseparability,  we  refer  to 
CampbeU  v.  Campbell,  L.  R.,  1 H.  L.,8c.  App., 
183.  To  the  same  point  are  Badger  v.  Bad^, 
88  N.  Y. ,  547;  Hyntt  v.  MeDermott.  91  N.  Y., 
461;  Chamberlain  v,  Ohamherlain,  71  N.  T., 
438-7;  In  Re  Taylor.  9  Faige,614;  Stnxfe  T.  Ma- 
gowan,  3  Bush  (Ky.),  621. 

The  certificate  of  the  marriage  was  properly 
admitted.  Swift,  Ev.,  5. 

IfOomiB,  J.,  delivered  the  opinion  of  the 
court: 

The  record  shows  that,  upoo  the  trial  of  this 
case,  the  plaintiff  claimed  title  to  the  land  in 
question  under  the  will  of  Friend  Q.  Northrop, 
which  was  the  subject  of  construction  by  this 
court  in  Turrill  v.  Northrop,  51  Conn., 

The  plaintiff's  title  depended  on  the  question 
whether  he  was  the  legitimate  son  of  Gad  6. 
Northrop  and  hia  wife.whose  maiden  name  was 
Cwdelia  Dennis.  The  plaintiff  in  chief  of- 
fered direct  proof  of  the  marriage  of  Gad  Nor- 
throp and  Cordelia  Dennis,  including  the  testi- 
mony of  Cordelia  and  what  purported  to  be  the 
certificate  of  the  magistrate  performing  the  mar- 
Mage  ceremony,  ana  at  no  stage  of  the  trial  did 
be  offer  any  evidence  of  reputotion  to  prove  the 


But  the  defendant  on  his  part  to  disprove  flie 
marriage  and  to  show  that  the  plaintiff  was  0- 
legitimate,  offered  the  testimony  of  Harriet  Cur- 
tis and  others,  that,  after  the  alleged  marriage, 
the  said  Gad  and  Cordelia  were  reputed  in  the 
neighborhood  and  locality  where  they  resided 
to  be  unmarried  and  that  they  were  reputed  to 
be  not  husband  and  wife,  but  to  be  living  in  a 
state  of  illicit  intercourse. 

The  first  question  for  review  is  whether  this 
evidence  of  reputation  was  properly  excluded 
the  court  upon  the  plaintiff's  objection. 

We  have  no  doubt  it  was.  The  plaintiff's 
case  on  this  point  rested  solely  upon  direct  evi- 
dence of  a  formal  ceremonial  solemnization  of 
marriage  between  his  parents  at  a  qwdfled  time 
and  place;  and  it  is  too  obvious  to  require  dis- 
cusncxi,  ttiat  such  evidenoe  could  not  in  the 
least  be  affected  by  any  amount  of  evidence  that 
they  were  reputed  to  have  been  unmarried.  The 
strongest  objections  ever  made  against  hearsay 
evidence  would  apply  to  such  a  case  as  this, 
for,  if  the  defendant's  positioa  is  correct,  a  mar- 
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riage  solemnized  according  to  alt  the  forms  of 
law  might,  in  effect,  be  nullified  by  the  mere 
speech  of  people. 

The  reasomng  in  behalf  of  tiie  defendant  Is 
based  upon  the  fallacy  that,  because  general 
reputation  of  parties  as  husband  and  wife,  in 
connection  with  other  circumstances,  is  admis- 
uble  to  prove  marriage,  therefore  general  repu- 
tation must  also  be  admissible  to  prove  tloe 
was  no  marriage;  hut  there  Is  a  vast  diff^oioe 
between  reputation  as  primary  proof  of  an  vs.- 
iating  fact  or  relation,  and  reputation  as  appltod 
to  prove  a  mere  negative.  Reputation,  in  ccm- 
nection  with  other  things,  is  admissible  to 

f>rove  marriage  because,  amoiw  other  reasons, 
t  attends  and  indicates  the  re^ty  as  a  shadow 
does  a  substance,  but  a  non-existing  thing 
oasts  no  shadow.  Bui  it  may  be  siiggested  that 
in  this  case  the  evidence  was  offend  to  prove 
not  simply  a  ne^tive,  but  an  adulterous  rdft- 
tion.  'Tms,  agam,  overlooks  another  funda- 
mental reason  why  reputation  and  cohabitatioD 
furnish  presumptive  evidence  of  marriage, 
wliicb  is,  that  the  law  presumes  against  vice 
and  tmrnorality  and  in  fovor  of  marriage,  'tht 
cfmtentlon  of  the  defendant  would  revolutioD- 
ize  this  wholesome  principle  and  obliterate  all 
distinction  between  vice  and  virtue,  concubin- 
age and  marriage,  as  furnishing  the  basis  for 
presumption. 

But  it  may  be  asked:  has  reputation  no  office 
as  tending  to  disprove  marriage  t  Not  where 
an  actual  ceremonial  marriage  is  relied  upon, 
as  in  this  case;  but  where  nuurlage  is  attempted 
to  be  e^blished  by  reputation,  we  think  the 
defendant  might  be  allowed  to  weaken  the  evi- 
dence, byshowing  that  the  reputation  was  not 
general,  but  was  divided ;  but  even  in  nidi 
case,  the  authorities  restrain  the  negatiTe  evi- 
dence within  narrow  limits. 

In  Badger  v.  Badgtr,  88  N.  T.,  547.  the  ac- 
tion was  for  the  admeasurement  of  dower,  and 
the  plaintiff's  right  depended  on  the  fact  of 
mamage  with  the  deceased.  The  plaintiff's 
evidence  showed  long  continued  cohabitation, 
characterized  by  reputation,  and  conduct  to 
show  that  it  was  matrimonial.  But  it  seemed 
that  the  deceased  lived  two  lives.  The  colialNt- 
ation  ^ras  under  an  assumed  name.  At  the 
same  time  thedeoeaaed,  among  his  own  friends 
and  relatives,  known  by  his  true  uame,  occupied 
rooms  and  lived  as  a  bachelor.  It  was  ndd 
error  in  the  court  below  to  permit  evidence  to 
show  that  the  deceased  was  reputed  a  bachelor 
among  his  friends  and  relatives,  as  it  did  not 
explam  or  show  the  character  of  the  cohabita- 
tion, and  this  suggests  another  principle  which 
is  also  deciidve  «f  the  question  under  discus- 
sion. 

Reputatim  of  adulterous  relations  is  not  «d- 

misnble  as  primary  proof,  but  only  as  subsid- 
iary or  in  aid  of  and  incidental  to  subetantivc 
proof,  where  it  may  explain  or  account  for  Uie 
conduct  of  parties  towards  each  other.  This 
proposition  is  established  by  the  following  ao- 
thorities:  MarbU  v.  Mar&a,  86  Mich.,  888; 
Clement  v.  EinibaU,  98  Mass.,  536;  Whart.  Ev.. 
§225. 

The  next  question  is  presented  by  the  finding 
as  follows:  "  Said  Conlelia  was  introduced  by 
the  plaintiff  as  a  vntness  and  testified  that  abe 
was  married  to  said  Qad  on  the  9th  day  of 
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Ihe  officiating  magistrate.  The  plaintiff  then 
offered  in  evidence  the  certificate  of  marriage, 
accompanying  the  offer  with  the  question  put 
to  the  n-iiness,  to  examine  it  and  state  whether 
itgiras  the  certificate  irtiich  the  messenger 
In«ught  back,  who  was  sent  to  the  magistrate 
for  it  tjie  day  after  the  marriage.  The  de- 
fendant objected  to  the  certificate  on  the  ground 
(tiat  it  should  have  been  authenticated  in  the 
proper  way,  but  under  no  other  objecticm,  and 
it  was  received  by  the  court. 

In  this  jurisdiction,  from  the  earliest  times, 
the  practice  has  been  to  receive  as  evidence  the 
marriage  certificate  itself,  just  as  it  was  issued  to 
tbe  party,  signed  by  the  magistrate  or  oth^  of- 
ficer performing  the  c«remony  .but  without  oth- 
eraufhenticatioD.  In  Swift's  Evidence,  p.  5,  it  is 
said  to  be  common  law  in  Connecticut.  It  is 
loo  late  now  to  call  it  in  question,  if  we  were 
so  disposed,  but  we  think  the  rule  has  worked 
well  and  that  to  change  it  would  cause  much 
toouble  and  inconvenience.  The  practice  is, 
we  apprehend,  fotmdod  upon  a  distinction  be- 
twe«i  a  certiQcate  of  this  character  and  ordi- 
nary copies  from  the  records  of  magistrates. 
In  the  latter  case,  the  document  offerM  in  evi- 
dence is  a  mere  copy  from  a  record  presen'ed 
bv  the  magistrate,  which  cofiy  would,  of 
coarse,  require  authentication  in  the  usual 
iansL  In  the  former  the  certiflcate  is,  itself,  of 
the  nature  of  an  original  document,  like  tbe 
cntificate  of  registrars,  that  a  person  has  been 
admitted  as  a  voter,  or  of  an  appointing  power 
that  a  person  has  been  appointed  to  an  officer. 
There  may  be,  back  of  these  certificates,  and 
ueually  ia^&  record  preserved  by  the  officials  is- 
suing the  certificate,  but  it  has  been  the  prac- 
tice .to  receive  such  certificates  without  au- 
theDtication  beyond  proof  of  their  genuineness, 
«s  original  documents. 

The  ruling  of  the  court  excluding  the  evi- 
dence as  to  the  character  and  reputation  of  Cor- 
delia for  chastity,  was  so  obviously  correct 
that  it  Deeds  no  further  vindication. 

There  teas  noerrorin  the  judgment  complained 

^■ 

In  this  opinion  the  other  Judges  coucurred. 


Henry  H.  ZEIGLER,  Appt., 
DANBURY  &  NOBWALK,  R  R  CO. 

l-Whoe    a  conq>laint    aUeifea  that 
^aintiff  was  an  emnloye  of  the  S. 

A.  R.  Co*  and,  as  suoa,  was  riding  on 
a  tr^  of  that  company  over  defend- 
imt's  track,  aa  he  had  a  right  to  do  as 


an  employi  of  the  S.  Co.,  and  while  so 
riding,  was  injured,  etc.,  and  the  find- 
ing ahows  that  plaintiff  was  employed 
by  the  S.  Co.,  that  he  was  on  a  train 
run  by  that  company  over  a  route  com- 
posed of  its  own  line  and  tliatof  defend- 
ant; that  while  on  defendant's  line, 
the  train  was  subject  to  its  rules,  and  the 
hands  thereon  were  dirc^ctly  under  the 
orders  of  defendant's  offlcera.  as  if  em- 
ployed by  them  and  Uable  to  discharge 
by  defendant's  oflBcers  for  misconduct, 
etc.;  the  variance  as  to  plaintiff's  posi- 
tion and  his  reason  for  being  on  the 
train  and  on  defendant's  road,  is  tech- 
nical and,  the  defendant  not  having 
been  misleid  in  relation  thereto,  the  vari- 
ance is  not  fatal. 

2.jAn  employe  of  the  S.  Co.,  on  one  of 
its  trams  running  over  defendant's 
track  nnder  a  contract  between  the 
two  companies  under  which  the  S.  Co. 
furnished  to  defendant  an  engine,  en- 
gineer, fireman,  conductor  and  brake- 
man  w  run  the  train,  under  the  super- 
vision and  regulation  of  defendant  at  an 
.agreed  price  per  month,  sustains  no 
contract  relation  with  defendant 
and  does  not  assume  any  risk  from  the 
negligenoe  of  its  empUtyk.  An  mnployi 
of  The  S.  Co.,  under  such  cironmstuaces, 
la  not  a  fellow-aervant  of  an  employe 
of  defendant. 

8.  Hence,  defendant  company  ia  liable 
to  an  employe  of  the  S.  Co.,  for  in- 

inrles  received  by  a  collision  of  the 
rain  served  by  the  8.  Co.  and  running 
over  defendant's  track,  with  one  of 
defendant's  own  trains,  eanaed  by  the 
negligenoe  of  defendant's  conductor 
In  charge  of  the  latter  train. 

(Decided  September  5,  1885.) 

APPEAL  from  Superior  Court.  BeDeraed. 
Action  for  damages  for  iniuries  received  by 
a  collision  on  defendant's  road. 

The  court  below  made  the  following  find- 
ing of  facts: 

The  main  line  of  tbe  defendant's  railroad 
extends  from  Danbuiy  to  South  Norwalk,  It 
has  a  branch  track  from  Bethel  to  Hawley- 
ville.  The  Shepaug  railroad  extends  from 
Hawley  ville  to  Litchieid.  During  the  winter 
of  1883-8  the  defendant  had  a  train  called  the 
"Litchfield  freight,"  which,  by  the  time  tables 
then  in  force,  started  from  Danbury  every 
morning  at  7:30  A.  M.,  reached  Bethel  at  7:4^) 
A.  M.,  left  Bethel  at  7:45  A.  M.,  and  reached 


KoTB.— A  company  cannot  devest  itself  of  re- 
qxRuibUitr  for  the  torts  of  persons  operatlni^  Its 
road,  by  transferring  Its  corporate  powers  to  other 
parties,  or  by  leasing  Its  road  to  them.  In  the  ab- 
MDce  ot  apeolal  statute  auttaority  and  exemption. 
It  cannot  oy  Its  own  act  absolve  itself  from  Its  ob- 
jwatloiu,  without  the  consent  of  the  Leglshitiure. 
The  leasees  may  however  also  t>e  responsible  for  the 
hUury,  Pleroe  oo  Am.  R.  B.  Law,  2U. 

The  company  owntnc  the  tallroad  Is  liable  for  tbe 
acta  and  omlsoona  of  lis  Icwooa  who  run  the  road. 
M.,»Vt..  721. 

A  railroad  company  whose  road  Is  operated  by  a 
MKe  in  tbe  name  of  the  lessor,  is  liable  to  third 
penou  for  the  leasee's  neglteeooe.  unless  absolved 
mnfrom  hy  teffWatlve  autBOrity.  Blake  v.  Penrls, 

COBS.  K.  KB.,  V.I. 


6N.r.,48;  Abbott  V.  Johnstown  R.  R.  Oo., SON. Y., 
27:  S.  C..ae Am.  Rep.,  67% 

By  statute,  In  Mtune  a  company  was  authorized  to 
lease  Its  roaa,  but  was  made  liable  for  the  lessao's 
negUgenoe.  Mahoney  v.  Atlantic  R.R.  Co.,<l8  Me.,08. 

In  New  Hampshure,  It  has  been  held  Id  an 
action  against  the  defendant,  as  owner  of  the 
road,  for  an  Injury  to  the  plaintiff,  sustained 
thereon  while  used  t>y  the  Northern  R,  R.  Co.  un- 
der a  contract  with  the  defendant,  the  court  held 
that  the  defendant  was  not  liable,  and  that  the 
claim  of  the  plaintiff,  if  any,  was  upon  the  Northern 
R.  R.  Co.  with  which  he  contracted.  In  delivering 
the  opinion  of  the  court  Jlfr.  Jiuttoe  Bell  says:  By 
using  the  railroad  of  another  corporation  as  part  tu 
their  track, whether  by  oontraot  or  me^eyoMeMloi^  _ 
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Hawleyville  at  8:10  A.  M.  At  Hawleyrille  this 
traiu  was  incorporated  with  a  train  on  the  She- 
pau^  road  and  continued  on  to  Litchfield.  In 
the  afternoon  Uiis  train  returned  from  Litch- 
field to  Hawleyville  and  from  there,  by  way  of 
Bethel,  to  Danbury.  The  defcDdaot,  during 
the  same  winter  had  another  train  called  the 
'  'night  freight,"  which  regularly  reached  Bethel 
from  SoutJi  Norwalk  at  1 :80  A.  M. ,  and  arrived 
at  Danbuiyat  1:45  A.  M. 

For  several  years  prior  to  this  time  an  iLcrec- 
ment  had  existed  between  the  Shepang  Com- 
pany and  defendant,  and  which  was  then  in 
force,  by  virtue  of  which  the  Shepnug  Com- 
pany furnished  to  the  defendant  an  engine, 
engineer,  fireman,  conductor  and  brakeman  to 
run  the  "Litchfield  freight"  train  from  Dan- 
bury  to  Hawleyville  and  back  each  day,  for  an 
agreed  price,  payable  monthly.  The  train 
while  on  the  defendant's  road  was  a  train  of 
the  defendant,  run  by  its  time  tables  and  ac- 
cording to  its  orders.  Between  Hawleyville 
and  Litchfield  It  was  a  train  of  the  Shepaug 
Company,  run  by  Its  time  tables  and  according 
to  its  order.  The  same  engine  drew  it  and  the 
same  men  had  it  in  charge  all  the  way  from 
Danbury  to  Litchfield  and  back.  Each  com- 
pany had  exclusive  control  over  the  train  while 
on  its  own  road;  and  neither  company  bad  any 
control  whatever  over  it  while  ft  was  on  the 
road  of  the  other.  The  plaintiff  engaged  to  the 
ShepOjUg  Company  as  a  brakeman  some  time  in 
the  latter  part  of  the  summer  of  1882,  and  was 
by  that  company  assigned  to  duty  as  one  of 
thebrakemen  to  assist  in  running  the  "Litch- 
field freight "  of  the  defendant.  The  plaintiff 
assented  to  such  assignment  and  had  been  con- 
tinuously so  employed  up  to  the  time  he  re- 
ceived the  injurj'  of  which  he  complains.  He 
received  his  wages  from  the  Shepaug  Company. 

On  the  morning  of  February  20,  1883,  this 
"Litchfield  freight"  train  started  from  Dan- 
bury at  its  regular  time.  There  were  no  cars 
that  morning  from  Danbury  to  Bethel,  and  the 
brakemen,  including  the  plaintiff,  were  riding 
on  the  tender  to  the  engine.  When  about  three 
fourths  of  a'mile  out  of  Danbury,  the  train  came 
into  collision  with  the  "night  freight"  then 
approaching  Danbury  almost  six  hours  behind 
its  regular  time.  This  collision  was  occasioned 
solely  by  reason  of  the  negligence  of  the  con- 
ductor m  charge  of  tlie  "  ntght  freight "  train. 


they  (the  Northern  Railroad  Company)  would  onJI- 
nanly  malce  it  their  ovn  tor  many  purposes,  Dud 
would  assume  toward  those  whom  they  have  agnwd 
to  receive  as  paasensers  all  the  duties  rcsultlne  from 
that  relation  as  to  the  road,  and  there  would  do  no 

erlrtty  between  such  pasaenfrers  and  the  proprie- 
trs  of  the  road  go  used,  Murch  v.  Concorct  H,  R, 
Co.,29N.H.,85. 

In  Massucbueells  It  has  been  held  that  the  owners 
of  a  railroad  cannot  lease  their  road  to  a  corpora- 
tion created  by  another  Btate.and  thereby  disc narge 
thomselvee  from  the  dutien  and  liabilities  they  have 
Incurred  an  a  consideration  for  the  charter  nan  ted 
to  them.  But  thatcusc  is  clearly  distlniriushable. 
since  that  leflsc  was  executed  without  the  sanction 
of  legislative  authority,  and  one  party  alone  under- 
took to  change  the  contract.  Lajigley  t.  Boston  & 
Me.  R.  R.  Co..  lOOray.loa, 

The  owners  of  the  road  upon  which  the  cars  were 
nmnlng  by  permission,  im- liable  for  an  accident  ro- 
Kultfng  in  Injury  or  deatli  of  person.  Railroad  Co. 
T,  Barron,  5  Wall.  104  (T^  IT.  fi.)-.  Chlcajfo  &  R.  I.  H. 
Co.  V.Whipple.  23  111..  IW,;  OIilo  &  M.  B.  Co.  v.  Dun- 
bar.20Id„eKl;  Chicago, eu-..  H.  K.Co.v,McCarthy.20 
Ul..  885:  Nelson  v.  Vermont,  et*;,,  R.  R.  Co.,  88  Vt.. 
717;  MoMroy  v.  Nashua,  etc..  R.  It.  Co.,  1  Custa.,  400. 
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The  plaintiflf  was  terribly  burned,  one  of  his 
hip  bones  was  fractured,  and  he  received  oth- 
er severe  and,  in  all  probability,  permanent 
injuries. 

The  contract  between  tlie  Bhepaug  Compiyy 
and  the  defendant  was  such  that  the  men 
furnished  by  that  company  to  the  defendant, 
while  on  any  part  of  the  road  of  the  latter, 
were  directly  under  the  orders  of  the  defend- 
ant's oflicers;  "  the  same  as  if  employed  and  I 
paid  by  them,"  and  were  accountable  to  the  de-  i 
lendant's  officers  for  the  proper  performance  i 
of  their  duties;  and  so  fully  was  this  so,  that 
the  defendant's  officers  had  the  light  to  dis-  j 
charge  any  of  them  for  neglect  or  any  improp-  j 
er  conduct  while  on  that  road,  | 

Upon  these  facts  the  court  rendered  judg-  I 
ment.for  the  defendant.   The  plaintiff  appealed.  j 

Messrs.  Henry  B.  Grares  A  Walter  S. 
Jadd,  for  plaintiff: 

A  conductor  and  brakeman  are  not  fellow- 
servants,  because  the  conductor  is  the  immedi-  ! 
ate  representative  of  the  master,  and  his  actsare  | 
imputable  to  the  master.   Clen^nd  S.  R.Ce.v. 
irmry,SOhio8t.,301. 

To  ibe  same  point,  we  cite  a  recent  decisioa  ' 
of  the  U.  S.  Supreme  Court,Am.  L.  Reg. ,  Feb. 
No.,  1885,  Chicago  M.  A  St.  P.R.  K.  Co.  v.  Hot*, 
94-109,  (See,  112  U.  8..  XXVIII,  Law,  ed.j 

The  conductor  of  a  railway  train  who  com- 
mands its  movements,  directs  when  it  shall  start, 
at  what  stations  it  shall  stop,  and  at  what  speed 
it  shall  run,  and  has  the  general  management  of 
it,  and  control  over  the  persons  employed  upon 
it,  represents  the  company,  and  for  injuries  re- 
sulting from  bis  negligent  acts,  the  company  is 
responsible,  Wilsfm  v.  WUUmantie  L.  Co.,  60  ! 
Conn.,  488;  Chicago,  M.dkSt.P.  R.R.Co.v.Bot»  i 
[iupra).  j 

A  common  laborer  is  not  a  fellow-servant  with  j 
the  engineer,  inasmuch  as  the  plaintiff  was  tm- 
der  the  control  and  subject  to  the  direction  of 
the  engineer.  The  plaintiff  was  not  a  co-servant  | 
with  the  engineer,  and  was,  therefore,  entitled 
to  recover.  Murray  v.  S.  B.Co.,\lA.c}A.xi\\m, 
S8S;  LouitnOeB.  Ii.Oo.y.CoaiM,iI>U7ail,li4. 

In  Ohio,  it  is  well  settled,  that  where  one 
servant  is  placed  by  his  employer  in  a  position 
of  subordination  to,  and  subject  to  the  ordeis 
and  control  of  others,  and  such  inferior  servant, 
without  fault,  and  while  in  the  discbarge  of  his 
duties,  is  injured  by  the  negligence  of  the  su- 


The  lessee  corporation  becomes  the  owner  pro  hae 
vice  of  the  road  leased,  and  is  liable  for  damafres  ac- 
cruing by  fire  or  steam  from  a  locomotiTe  run  by 
them  upon  the  track  of  the  leased  road.  Pierce  v. 
Concord  U.  K,  Co,,  Kl  N.  H.,  SO. 

"The  remedy  of  the  plalntUF,  if  any  he  haT« 
against  either  corporatlOD,  Is  against  the  Rail- 
way Company  with  which  he  oontmcted.  For 
sucD  injuriee,  that  company  is  liable  In  the  same 
manner  as  the  defendants  would  have  been.  If  they 
had  been  in  the  use,  occupation  and  concrol  of  w 
road  theiQBelvee."  1  Redf.  Rallw.,  4th  ed.  00; 
Sprague  v.  Smith,  26  Vt.,  iZl. 

When  an  injury  is  the  result  of  a  neglect  to  per- 
form a  common  duty  resting  on  two  or  more  per- 
sons,  the  injured  party  may  have  bis  election  to  ene 
all  parties  owing  the  common  duty  or  each  sepa- 
rately, Peoria  v,  Simpson,  110IU.,&4. 

Where  one  railroad  company,  under  a  mutual 
agreement  with  another,  u  permitted  to  run  its 
trains  upon  the  track  of  the  other,  ttie  servantsem- 
ployed  by  the  respective  companies  are  not  co-eerv- 
ants  and  an  action  may,  therefore,  be  sustained  by 

j  the  servants  of  either  company  to  recover  tor  io- 
jturies  caused  by  the  negUgenoe  of  Uieeervantsof  the 

I  other.  Sawyer  v.  Butfan^^tc.,  R.  Ocb,  W  Vt..  SH): 
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perior  servant,  the  master  is  liable.  Berea  8tone 
Co.v.KraH,  81  OhioSt.,393;  R.R.Co.v.Sterent, 
80  Ohio,  415;  Clevdand,  C.  &  C.  R.  R.  Co.  v. 

Ohio,  m  ,  M.R.,eti:,R.R.  Co. v.  Barber. 
»Ohio  8t.,541;  lHtt$burqh,  Ft.Wayne  R.Co.  v. 
Jkeinney,  17  Ohio  St.,  197;  Lake  b7iore<S:M.  S. 
R.Co.  V.  Lavalleii.m  Ohio  St.,  221. 

Meaan.  John  H.  Perrjr  A  Wisthrop  H. 
Ferry,  for  defendant: 

The  complaint  describes  the  train  upon  which 
the  plaintiff  was  riding  as  a  "  Shepaug  train," 
alleges  that  as  such,  it  has  the  right  of  way  up- 
on defendant's  track,  and  that  the  Shepaug  R. 
R.  Co.  had  the  exclusive  right  to  so  run  it  there  i 
at  the  time.  The  proof  is  that  it  was  a  track  of 
defendant's  over  which  the  Shepaug  Co.  had  no 
ri^ts  whatever. 

These  allegations,  relating  as  the^  do  to  the 
place  where  the  plaintiff  was  when  mjurcd,  to 
his  office,  and  reason  for  being  in  that  situation, 
and  to  the  method  of  his  injury,  are  material, 
uid  not  being  proved,  the  Judgment  was  right. 
Skepardv.  -V.  i/.cft-V.  Conn.,54. 

A  declaration  for  injuries  to  a  brakeninn 
while  uncoupling  cars,  stated  that  he  tripped  in 
a  bole  between  the  rails.  It  appeared  that  the 
bole  was  between  the  rails  of  u  side  track,  not 
of  the  main  track.  Held  a  fatal  variance.  Bat- 
tenon  vX'.dh  0.  T.  R.Go.,A9'i,Mch.,  184. 

In  Burke  V.  N.  &  W.  R.  R.  Go.  ,34  Conn. ,  474,  it 
became  a  question  whether  the  plaintiff,  who 
■was  hired  by  one  O'Neill,  a  contractor,  to  shovel 
coal  upon  the  defendant's  cars,  was  a  servant  of 
Uie  defendant.  The  following  statement  of  the 
law  by  the  court  below  is  approved  by  the  court 
of  errors:  had  the  company  the  control  of 
bhn?  Could  it  discharge  him  without  break- 
ing its  special  contract  with  O'Neill?  If  it 
could,  or  O'Neill  was  its  agent  in  employing 
him,  Uien  he  was  in  its  employ  and  the  plaint- 
iff cannot  recover. 

Id  Corinn  v.Aiiterican  M?/*,37  Conn.,274,the 
court  says  that  "The  existence  of  actual  present 
control  and  supervision  on  the  part  of  the  em- 
ployer,*' is  a  circumstance  "of  much  weight,"  in 
determining  whether  one  person  is  a  servant  of 
another,  and  that  one  person  is  a  servant  of 
another  when  "he  is  acting  at  the  time  for,  and 
in  the  place  of  that  other,  in  accordance  with 
and  rroresenting  the  other's  will,  and  not  his 
own.  fa.R.R.Oo.v.OtKi,2l  III.,  20;Tr«wfv.Ci>M, 


H.k  C.  B.  Co.  T.  Carroll,  6  Helsk.,  847;  Smith  v. 
N.  Y.  C.  4  H.  R.  R.  Co.,  19  N.  Ty  127 ;  Catawiasa  R. 
Co,  V.  Armstrong,  49  ft.  St..  IW;  Carroll  v.  Mlon. 
Valler  R.  Co.,  13  Minn.,  80;  Warburton  v.  G.  W. 
fI.Co.,2Exch.,  im-7,26. 

Tbe  doctrine  that  an  action  will  not  He  bj  a  serv- 
ant  agataut  his  prlDCipal  for  an  Injury  Bustoined 
Uirough  the  default  of  a  fellow  servant,  appllee  to 
tbow  cases  only  where  the  Injuries  complkined  of 
Occur  without  fault  of  the  principal,  either  In  the 
act  which  caused  the  Injury  or  the  employment  of 
the  servant  who  caused  it.  Thus,  an  cmplnyS  ot  a 
lallroad  company  is  not  bound  to  know  whether 
Iherood  hag  been  properly  and  safely  construoted ; 
that  tt  has  been,  is  the  Implied  undertaking  of  the 
company  with  ItsBervants,  and  they  enter  Its  serv- 
ice In  that  faith  and  that  It  will  be  kept  In  safe  re- 
pair. Chic  ft  N.  W.  H.  Co.  V.  Swett,  45  IU„  197: 
Porterv.  Han.  &  St.  J.  R.  Co.,  flO  Mo.,  160.  In  ali 
naenof  tbie  character,  the  Important  Inquiry  must 
be  whether  the  negligence  complained  of  may,  In 
■ay  manner,  be  attributed  to  the  employer.  Keith 
vTlJew  Haven  &  N.  R.  R.  Co.,  1  New  Eng.  Hop.,  226. 

Ho  duty  can  be  de)e«atod,  bo  as  to  exonerate  the 
nHBler  from  Reponsibtlity  to  a  servant  who  has 
bees  injured  by  its  non-performance.  Mann  v. 

ccaas. 


18  Allen,  58;  KimbaUY.  Cua/iman,  lOS  Mass., 
194;  Johnaon  v.Botton,  11$  Mass.,  114;  Rourke 
V.  CoUiery  Co.,  L.  R,  X  Com.  PI.  Div.,  556;  or 
K  C,  18  Eng.  Rep.,  Moaka'  Notes,  191;  .Vur- 
mi/v.0urrte,L.R.,6Com.  PI., 24;  VarywB.  O. 
R.<&M.R.Oo.,4i  lowa,U6;C..B.dbQJ{.R.  Co. 
V.  Ctofi,  2  Bradw.,  896. 

The  true  test  of  fellow  service  is  community 
in  that  which  is  the  test  of  service,  which  is, 
subjection  to  control  and  direction  by  the  same 
general  master  In  the  same  common  object;  but 
unless  they  are  subjected  to  the  same  general 
control,  the  fact  that  they  are  engaged  in  the 
I  same  common  pursuit  does  not  render  them  co- 
servants.  It  is  subjection  to  the  same  general 
control,  coupled  with  an  engagement  in  the 
same  common  pursuit,  that  affords  the  test. 
Wood,Ma8t.  &  Serr.,^  g  435, 885. 

Is  8  conductor  upon  one  train  a  fellow-serv- 
ant with  a  brakeman  upon  another  train  of 
the  same  company.  coUiding  with  it  through 
his  negligence?  Tlie  authorities  seem  to  us  to 
conclusively  answer  this  in  the  atlirmative. 
Hutchin»m  v.  Y.N.tSkB.  R.Co.,  Wel8by,Hurl  &. 
Gordon,5  Exch.,843;  ZouiaeiUe  R.  H.Co.v.Rolt- 
i7j*)H,4Bu8h.,507;  PiWbargh  R.Co.v.DfHnney, 
17  Ohio  St.,197;  Whaalan  v.MitdRiter  R.R. Co., 
8  Ohio  St.,24«;  Boldt  v.  N.  Y.  C.  R.  R.  Co.,  18 
N.Y.,432;  Jfayegv.West.  R.  R.  ft»n>.,8  Cush., 
270;  BuU  v.  Mobile  R.  Co.,  67  Alo.,  2m;WHght 
V.  R.  R.  Co.,  25  N.  Y.,663. 

If  the  Rog$  Cate  had  been  tried  in  tbe  Minne- 
sota State  Court,  instead  of  in  the  United  States 
Ciicidt  dourt  for  ^t  District,  the  dedsion 
would  have  been  different.  Brown  t.  Winona 
R.  R.  Co.,  27  Minn.,  162. 

The  consideration  of  the  recent  case  of  Bar- 
rigan  v.  N.  T.  <6  N.  E  R.  R.  Co.,  must  have 
satisfied  this  court  that  the  decisions  in  En- 
gland, New  Torlt,  Massachusetts,  Indiana, 
Wisconsin,  Michigan,  and  in  fact  all  the  prin- 
cipal StatM,  except  Ohio,  are  opposed  to  the 
doctrine  of  the  case  in  question. 

Whenever  the  employment  is  such  aa  neces- 
sarily to  biing  the  person  accepting  it  into  con- 
tact with  tbe  traffic  of  the  line  of  railway,  risk 
of  injury  from  the  carelessness  of  those  manag- 
ing the  traffic  is  one  of  the  risks  necessarily 
and  naturally  incident  to  such  an  employment, 
and  within  the  rule  of  Morgan  y.  Valeof  Ntatli 
R.  Co.,  5  Best  &  S.,  670  and  680. 


Pros.,  etc.,  D.  ft  H.  C.  Co..  91 N.  Y.,  fiOO ;  Booth  v.  B. 
ft  A.  R.  R.C.,78N.Y.,  40. 

A  superintendent  stands  In  the  place  of  tbe  mas- 
ter and  for  his  neglect  or  omission  of  duty  themas- 
ter  la  liable.   Corcoran  v.  Holbrook,  SO  N.  Y.,  517. 

It  is  not  enential  that  the  master  should  du:ectJy 
control  his  servant  In  the  particular  matter.  The 
fact  that  the  details  of  the  Duslneee  nre  left  exclu- 
sively to  the  servant  will  not  alter  the  relation. 
The  master  will  be  liable  for  tbe  manner  In  which 
the  details  are  discharged.  Pickens  v.  DIecker,  21 
Ohio  St.,  213. 

The  test  of  tbe  master's  responslblUty  for  the  act 
of  his  servant  Is  not  whether  such  action  was 
performed  according  to  tho  Instructions  of  the 
master  to  the  servant,  but  whether  it  was  done  in 
the  proseeutloD  of  the  business  whiob  tbe  scorvant 
was  employed  by  the  master  to  perform.  Cos- 
grove  V.  Ogden,  «  N.  Y.,  SB. 

Where  the  veneral  management  and  control  of 
BD  enterprise  is  entrusted  to  anotlier,  the  masteris 
liable  for  any  Injury  to  an  emptou^  resulting  there- 
from.  Pantzar  v.  T.  F.  I.  M.  Co..  99  N.  YVTm 

When  the  position  of  a  servant  Is  such  that  he  is 
the  aaeat  of  the  master  In  respect  to  some  matter 
wblcfi  tbe  master  himself  is  bound  to^#erfonn,u 
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Superiority  in  grade  or  rank  does  not  chan^ 
the  relatiou,  uoless  the  superior  servant  is 
charged  with  the  duties  of  the  master  to  the 
servant,  so  that  he  may  fairly  be  said  to  stand 
in  the  place  of -the  master  in  reference  to  the 
particular  duty,  from  a  breach  of  which  injury 
results,  which  is,  in  all  doubtful  cases,  a  ques- 
tion for  the  jury.   Wood,  Maat.  &  Serv.,  846. 

If  there  is  a  natural  or  necessary  connection 
between  the  different  classes.of  service,  such  as 
necessarily  brings  the  servants  into  contact  with 
each  other  in  the  prosecution  of  their  work,  they 
are  co-servants,  however  dissimilar  their  occu- 
pations may  be.  Id.,  851,  883,  and  cases  cited. 

While  the  binding  force  of  the  general  rule 
was  recognized  in  Hurlce  v.  R.  Ji.  Co.  84  Conn., 
479,  and  WiUtm  v.Wiliimantic  i.  C.'o.,50Conn., 
457,  its  limitations  and  applications  seem  to  have 
been  nowhere  else  even  discussed  in  our  re- 
ports. j2 

Carpeniert  J. ,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  for  injuries  re- 
ceived by  a  collision  of  two  trains  on  the  de- 
fendant's road.  The  case  comes  up  on  the 
plaintiff's  appeal  from  a  judgment  in  favor  of 
the  defendant. 

The  maia  question  discussed  is,  whether  the 
plaintiff  was  an  employi  of  the  defendant.  The 
defense,  however,  raises  a  question  of  variance, 
which  we  will  first  consider. 

The  complaint  alleges  that  the  "Plaintiff  was 
an  cm^oye  of  tiie  Shepaug  Railroad  Company 
of  said  State  and  was  a  hralceman  in  his  busi- 
ness for  said  Shepaug  Railroad  and,  as  such 
employi,  was  riding  on  a  train  of  said  Shepaug 
Railroad  Company  between  Danbury  and  Beth- 
el in  sud  County  of  Fairfield,  over  and  on  the 
track  of  the  railroad  of  tiie  defendant,  as  he  law- 
fully had  a  right  to  do  under  said  Shepaug 
Railroad  Company  as  its  employe  and  servant, 
and  that  while  so  lawfully^riding  he  was  in- 
jured," etc. 

The  finding  shows  that  the  plaintiff  was  hired 
and  paid  by  the  Shepaug  Railroad  Company; 
tliat  he  was  on  a  train  run  by  that  company  be- 
tween Litchfleld  and  Danbuiy,  a  part  of  the 
way  over  its  own  road,  and  a  part  of  the  way 
over  the  defendant's  road;  that  while  it  was  on 
the  defendant's  road,  the  train  was  subject  to 
iUrulesand  regulations;  that  the  train  bands 
"Were  directly  under  the  orders  of  the  defend- 
ant's officers,  the  same  as  if  emploved  by  them, 
and  were  accountable  to  the  defenaant's  officers 


for  the  proper  performance  of  their  duties;  and 
so  fully  was  this  so,  that  the  defendant's  offi- 
cers had  the  right  to  discharge  any  of  them  for 
neglect  or  any  improper  conduct  while  on  that 
road." 

This,  it  is  claimed,  is  a  fatal  variance,  as  it 
misstates  the  plaintiff's  positloa  and  bis  reason 
for  being  on  the  train  aiid  on  the  defendant's 
road.  We  think  this  is  altogether  too  technic- 
al. It  is  tripping  the  plaintiff  up  and  turning 
him  out  of  court  on  a  legal  technicality.  It  re- 
quired him  to  know  the  legal  effect  of  a  con- 
tract between  his  employer  and  the  defendant, 
a  contract  of  which  he  knew  little  or  nothing. 
Whatever  may  be  the  legal  effect  of  that  con- 
tract in  other  respects, we  think  he  might  prop- 
erly describe  himself  as  in  the  employ  oi  the 
Shepaug  Railroad  Company,  and  as  bemg  on  a 
train  run  by  it.  The  time,  place,  circumstances 
and  manner  of  the  accident  are  the  same.  The 
variance  relates  to  the  legal  relations  which  the 
plaintiff,  and  the  train  on  which  he  was,  sus- 
tained to  the  two  railroad  companies.  So  long 
as  the  defendant  was  not  deceived  or  misled  as 
to  any  matter  of  fact,  the  plaintiff  was  not  re- 
quired to  state  those  legal  relations  with  tech- 
nical accuracy. 

In  the  next  place  it  is  claimed  that  thet«  is  a 
variance  in  respect  to  the  method  of  the  injury. 
The  complaint  alleges  a  coUit^ion,  by  reason 
whereof  be  was  thrown  out  and  from  the  train, 
and  was  scalded  and  burned  and  otherwise  in-, 
jured.  The  finding  is  that,  by  the  colUsion,  be 
"  was  terribly  burned,  one  of  his  hip  bones  was 
fractured,  and  he  received  other  severe  and,  in 
all  probability,  permanent  injuries."  We  dis- 
cover no  variance  here.  The  substance  of  the 
allegation  is  that  the  plaintiff  was  injured  by 
the  collision,  and  the  proof  seransto  bave  fully 
sustained  it. 

In  respect  to  the  relation  of  the  plaintiff  to 
thedefendant,  twoviewsmavbetaken:  1,  that 
he  was  an  employe  oi  the  (fefendant;  and,  2, 
that  he  was  an  employi  of  the  Shepaug  Com- 
pany, and  as  to  the  defendant,  a  third  person 
or  stranger.  We  will  consider  the  case  in  both 
aspects. 

If  he  was  an  employS  of  the  defendant,  and 
the  accident  was  caused  by  the  negligence  of  a 
feUow-serrant,  without  fault  in  the  ^fendant, 
then  the  rule  which  prerails  in  this  State  would 
exonerate  the  defendant  from  liability.  But  is 
it  entirely  clear  from  this  finding  that  the  de- 
fendant was  without  fault?  The '  'night  height" 
was  a  train  running  f  ibm  Norwalk  to  Danbury. 


In  the  preparation  of  materials,  construction  of  ma- 
chinery, or  tbe  employment  of  servantsintbe  com- 
mon service,  he  Is  not  a  fellow-servant  with  those 
Into  whose  hands  the  mere  manual  execution  of  the 
busintsB  is  intrusted,  but  rather  occupies  the  place 
of  the  master  hlni8eif,and  stands  in  the  same  posi- 
tion as  the  master  would  have  done  had  he  taken 
chaive  of  the  conduct  of  the  work  In  person,  in- 
steoif  of  confiding  its  management  Into  the  hands 
otan  agent.  For  the  □  eg  licence  of  fata  servant  or 
«gent  In  such  case,  the  master  Is  responsible  In  the 
same  manner  as  if  the  act  was  his  own.  Brabbits  v. 
R.  R.  Co..  88  Wis.,  ifSSt ;  Gonnly  v.  Iron  Works,61  Ho., 
tie :  Berea  Stone  Co.  v.  Kraft,  SI  Ohio  8t,  287  ;  8.  C, 
27  Am.  Rep.,  810 ;  Cum.  4  P.  R.  Co.  v.  State,  44  Md., 
888:  Devanny  V.  Iron  Works,  4  Ho.  App.,236;  Uul- 
lan  V.  Phlla.  4  8.  H.  8.  Co.,  n  Pa.  St..  75:  Snow  v. 
Hoiisatonio  R.  Co.,  8  Allen,  447:  Fuller  v.  Jewett, 80 
N,  Y.,46:  S.  C.,8B  Am.  Kcp.,n&;  T,  W.  4  W.B.CO. 
T.  Inghram,77  Ill.,aOO ;  Dobbin  v.  R.  R.  Co., 81  H.C.. 
448;  8.C..S1  Ara.Bep..SU!. 
A  mlddieman  is  nouna  to  ezerdse  the  same  oe- 
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gree  of  care  in  the  selection  and  retention  of  co- 
servanta  as  the  master  ie,  and  the  master  fs  boimd 
by  laches  in  this  respect.  Walker  v.  BolIlng,S  Ala., 
4Mj  Lansing  V.  N.T.C.  R.  R.  Co.,  49N.Y..  8KI:  Wright 
V.  Same,  28  Barb.,  80 :  Wood's  Mast.  4  Serv.,  88a 

A  master  Is  liable forthe middleman 'snc^lgence, 
if  be  yields  entire  control  to  him  in  regard  to  Uie  in- 
strumental! tie*  of  the  buBineeB :  Hullau  v.  Philadel- 
phia 4  8.  U.  8.  Co.,  78  Pa.  St.,  25;  and  in  the  repair 
of  the  same  he  is  responsible  when  he  has  notice  of 
the  defects  and  entire  control  over  that  branch 
the  business;  Ford  v.  Fltohburg  R.  R.  Co.,  110  Haas., 
£10 ;  and  for  any  abuse  of  the  middleman  of  author- 
ity committed  to  him.  Grizzle  v.  Frost,  S  F.  4  F- 
!  828  ;  Slegel  v.  Schants,  2  Thomp.  4  C,  858 :  R.  R. 
Co.  V.  Fort,17  Wall.,  654  (84  U.  S.,  XXI.,  Law.ed.. 
790);  or.  In  exposing  a  servant  under  his  contiol  to 
dangers  not  Incident  to  or  oontemplated  la,  the  con- 
tract of  service.  Waller  v.  8.  C.  It  Co.,  2  H  4 
C.,10S:  Washburn  v.  R.  R.  Co..  8Hca<L  68B;Hurpbr 
v.  Smith.  19  C.  R.  (N.  8.)  ^ ;  Haon  v.  Oriental  PHnt 
Works,  nR.L,l».  C^f^r^rtlo 
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It  was  nearly  six  hours  behind  time.  The  col- 
lision occurred  on  that  part  of  the  defendant's 
road  which  was  between  Danbury^d  Bethel, 
tbe  only  part  of  the  road  over  which  botli  col- 
Uding  trains  ran.  The  conductoTof  the  "night 
freight"  left  Bethe)  on  a  single  track  road  at  a 
time  which  would  make  a  collision  with  the 
"litchfield  freight"  iaevitable,  provided  the 
latter  train  left  Danbury  on  time.  The  finding 
is  that  the  collision  was  occasioned  solely  by 
the  negligence  of  the  conductor  in  charge  of 
the  night  freight  train.  This  finding  is  ambig- 
uous. It  may  mean,  and  probably  does,  that 
there  was  no  Diligence  on  the  part  of  theplaint- 
iif,  or  those  in  charge  of  the  other  train.  If 
that  is  the  extent  of  its  meaning,  then  there  is 
no  finding  as  to  the  negligence  of  the  defend- 
ant, an  all  important  fact  in  the  case.  For  if 
tbe  defendant  wa.s  negligent  in  failing  to  em- 
ploy a  suitable  conductor  oh  tbe  night  freight, 
or  m  failing  to  have  in  operation  a  reasonably 
safe  system  for  controlling  and  directing  irreg^ 
akr  trains,  it  is  clearly  liable  to  one  ofits  em- 
nlfl^.  "It  is  those  risks  alone  which  cannot 
he  obviated  by  the  adoption  of  a  reasonable 
measure  of  precaution  by  the  master,  tliat  tbe 
Bervanl  assumes."  I^Titzary.  TiUy  Foster  Min. 
Co..  1  Eastern  R,  198,  N.  Y.  Ct.  of  Appeals, 
Jane  9,  1BU5.  And  this  is  so  even  in  Massachu- 
setts, where  tbe  rule  is  adhered  to  more  rigidly, 
perhaps,  than  elsewhere.  Magee  v.  Boston 
Carriage  Co. ,  1  Eastern  R ,  126,  decided  in  June, 
1885. 

Is  it  not  entirely  consistent  with  this  finding 
that  the  defendant  was  in  fault?  Yea.  more; 
does  it  not  appear  afBrmatively,  not  expressly, 
but  83  a  nec^sary  conclusion  from  the  facts 
suted,  that  it  was  so?  Let  us  carefully  exam- 
me  tbe  finding  wiHi  a  view  to  an  answer  to  this 
qoesdon. 

A  freight  train  was  due  at  Danbury  at  1:45 
A  M.  At  7:30  A.  M.  it  was  on  a  single  track 
road  between  Bethel  and  Danbury,  approaching 
I>anbur>';  and  the  Litchfield  freight  left  Dan- 
bury on  its  regular  time,  7:80  A.  M.,  going  in 
tbe  opposite  direction,  so  that  the  trains  must 
come  together.  Wasthe  conductor  of  tbe  Litch- 
field tram  notified  to  hold  his  train  at  Danbury 
until  the  arrivBl  at  tbe  nisht  freight?  Evident- 
ly not.  Is  a  system  which  requu^  no  notice 
imder  such  circumstances  a  reasonable  one  ? 
Was  the  conductor  permitted  to  run  his  train, 
not  on  time,  at  his  own  pleasure,  without  ref- 
erence to  other  trains  and  without  directions 
from  some  intelligent  and  authoritatiTe source? 
Wis  there  no  system  by  which  trains  behind 
time  and  irregular  trains,  were  regulated  and 
contiolled  by  a  train  dispatcher  or  some  super- 
intending officer?  If  so,  is  such  management 
consistent  with  the  exercise  of  reasonable  care 
»nd  prudence?  Was  there  a  regular  train  dis- 
patcher whose  orders  were  disregarded  by  tbe 
oondnctor?  If  so,  was  the  Company  free  from 
fault  in  having  such  a  oondnctorin  its  employ? 
These  questions  are  pertinent  and  important. 
In  respect  to  all  these  matters,  the  record  is  si- 
lent. The  facts  stated,  clearly  indicate  a  want 
of  due  care  in  the  defendant,  and  a  jury  would 
be  warranted  in  so  finding.  More  than  that; 
tbey  establi^  a  prima  facte  case.  They  require 
exi^anation,  and  it  is  incumbent  on  the  defend- 
ant to  ez^ain  them,  as  all  the  facts  are  peculiar- 
oonr. 


ly  within  its  knowledge.  It  failed  to  do  so,  and 
such  failure  is  significant. 

Tbe  only  answer  that  we  can  conceive  of,  is 
to  construe  the  finding  as  negativing  any  negli- 
gence in  the  Company.  If  tbe  Judge  had  intend- 
ed so  to  find,  it  is  a  little  surprising  that  he  did 
not  say  so,  instead  of  leaving  the  finding  am< 
biguous.  Besides,  there  is  a  strong  suspicion 
that  the  case  was  not  tried  upon  any  such  the- 
ory, and  that  such  a  construction  will  be  very- 
unjust  to  tbe  plaintiff.  If  these  matters  were 
not  investigated,  justice  clearly  requires  that  a 
new  trial  ^ould  be  bad,  in  order  that  they  may 
be,  unless  the  plaintiff  la  entitled  to  a  judg- 
ment on  the  other  groond.  However,  as  what 
we  have  said  on  this  part  of  the  case  is  merely 
suggestive,  and  as  we  do  not  intend  to  decide 
the  case  on  this  point,  we  shall  practically  give 
tbe  defendant  the  benefit  of  that  construction, 
so  far  as  our  pre>%nt  purpose  is  concerned,  and 
pass  to  a  consideration  of  the  question:  whose 
servant  was  the  plaintiff? 

He  was  employed  and  paid  by  the  Sbepatig 
Railroad  Company.  A  considerable  portions 
each  day  he  was  on  that  compan}^s  road  and 
exclusively  in  its  employ.  While  there  he  was 
reB|>onsible  solely  to  its  officers,  the  defendant 
having  no  control  over  him  whatever.  There 
was  an  arrangement  between  the  two  compa- 
nies, "by  virtue  of  which  HieShepaug  Compa- 
ny furnished  to  the  defendant  an  engine,  engi- 
neer, firemen,  conductorand  brakemen,  to  run 
tbe  Litchfield  freight  train  from  Danbury  to 
Hawleyville  and  ba^k  each  day  for  an  agreed 
price  payable  monthly;"  so  that  the  engine  and 
train  bands  were  those  of  the  Shepaug  Railroad 
Company  furnished  to  the  defendant ;  that  ia, 
to  do  its  work  in  its  stead,  and  for  which  was 
paid  a  fixed  price  monthly,  not  to  ttie  men,  but 
to  the  Shepaug  Company. 

The  contract  is  not  buore  us,  but  from  what 
appears,  it  did  not  relate  to  any  particular  cn- 
gme  and  trainmen,  but  simply  to  an  engine 
and  trainmen,  so  that  the  Shepaug  Company 
was  at  liberty  to  change  engines  and  men  at 
its  pleasure,  and  presumptively  did  so  during 
the  many  years  that  tbe  arrangement  contin- 
ued. It  follows  that  the  Shepaug  Company  did 
not  lose  tbe  entire  control  oi  the  men  while  on 
the  defendant's  road,  but  had  a  general  super- 
vision overtbem,  subject  of  course  to  the  rules 
and  regulations  of  the  defendant  and  to  such 
special  orders  as  its  ofQccrs  might  give,  and 
might  di^harge  tbem  for  any  cause  it  might 
deem  sufficifflit,  although  the  defenduit  might 
consider  it  otherwise. 

On  the  other  hand  the  plaintiff  sustained  no 
contract  relation  whatever  with  the  defendant. 
For  that  reason,  there  is  no  room  for  any  pre- 
sumption that  he  stipulated  with  the  defend- 
ant to  assume  any  risk  arising  from  the  negli- 
gence of  its  emptojfia.  No  such  stipulation 
can  be  pi-esumed  from  the  contract  between  tbe 
defendant  and  the  Shepaug  Company,  because 
the  plaintiff  was  not  a  party  to  that  contract, 
did  not  know  its  terms,  and  the  contracting 
parties  had  no  power  to  make  such  a  stipula- 
tion for  him.  For  similar  reasons,  no  such  pre- 
sumption can  arise  from  tbe  control  which  the 
defendant  reserved  to  Itself  over  the  train  while 
on  its  road.  That,  evident^,  was  intended  to 
avoid  the  Inconventence  and  pail  that  would 
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result  from  having  different  trains  on  its  road 
operated  by  different  rules.  It  was  reasonable 
that  the  defendant  should  retain  the  absolute 
control  over  all  trains  on  its  road;  its  own  safe- 
ty required  it  To  that  end,  the  power  to  dis- 
chuge  the  trainmen  on  the  Litchfield  train  for 
neglect  or  improper  conduct,  was  essential- 
But  this  power  must  be  construed  with  refer- 
ence to  the  subject-matter  and  the  end  which 
the  contracting  parties  manifestly  had  in  view. 
If  the  defendant  could  discharge  them  so  far 
as  to  prohibit  their  services  on  its  road,  it  would 
accomplish  all  it  desired  to  and  all  that  the  par- 
ties contemplated,  wid,  hence,  all  that  it  had  a 
rij^t  to  require.  To  interpret  diis  arrangement 
as  giving  ine' power  to  discharEe  them  abso- 
lutely from  theemplOTof  theShepaug  Com- 
pany, would  be  going  lar  beyond  Uie  obvious 
scope  and  purpose  of  the  contract. 

The  defendant's  authority,  therefore,  over 
the  plaintiff  was  a  limited  one.  The  contract 
may  be  fulfilled  and  its  object  acooroplished 
without  regarding  the  plaintiff  as  the  defend- 
ant's servant.  The  plaintiff  camiot  be  so  regard- 
ed without  involving  this  consequence,  which 
is  well  nigh  an  absurdity:  that  the  plaintifTa 
employer  cbanged  every  time  he  passed  from 
one  road  to  the  other,  which  was  usually  twice 
each  day.  It  is  by  far  the  better  view  to  con- 
sider the  Shepaug  Company  as  doing  certain 
work  for  the  defendant,  but  doing  it  by  means 
of  its  own  instrumentiUitiea  md  servants  and 
not  by  means  of  the  instrumentalities  and  serv- 
ants of  the  defendant. 

The  defense  of  common  employment  has  lit- 
tle of  reason  or  principle  to  support  it,  and  the 
tendency  in  nearly  all  jurisdictions  is  to  limit 
rather  than  enlarge  its  range.  It  must  be  con- 
ceded that  it  cannot  rest  on  reasons  drawn  from 
considerations  of  justice  or  of  public  policy.  So 
far  as  the  rule  is  to  be  retained,  it  must  have 
its  foundation  In  the  contract  thecwy.  A  writer 
36 


^— Sup.  Or.  op  Codmbcticdt.  Sep., 

in  the  American  LawlBegister  for  July,  1885, 
after  a  review  of  the  law  and  noticing  the  drift 
of  modem  decisions,  savs :  '  'If  the  law  is  to  re- 
main unchanged,  let  it  be  upou'the  groimd  thai 
the  servant  assumes  the  risks  incident  to  hia 
employment,  a  condusion  which,  though  it 
may  sometimes  bear  hard,  is  reasonable  enough. 
Never  was  it  more  important  than  it  is  now, 
when  the  tendency  in  every  department  of 
thought  is  to  pass  authority  by  and  search  into 
the  causes~or things,  that  the  law  should  com- 
mend itself  ito'^tthe  plain  sense  of  men  In  its  rea- 
sonings as  well  as  its  rules." 

No  ctmrideration  oi  public  policy  will  sus- 
tain this  defense,  because  tiie  public  are  not  at 
all ,  interested  In  the  question,  as  they  are  in 
questions  concerning  inn4wepers  and  common 
carriers.  They  are  only  interested  to  have  the 
law  justly  and  fairly  administered.  No  consid- 
erations of  justice  will  sustain  it,  because  the 
plaintiff  had  no  relation  whatever  to  the  negU- 
gent  conductor.  It  was  not  his  duty  to  observe 
his  conduct;  he  had  no  opportunity  to  do  so 
and  no  opportunity  to  guu^  a^inst  the  conse- 

rvncesjof  his  negligence.  We  have  shown 
t  the  defense  can  have  no  foundation  in  any 
contract  to  which  the  plaintiff  was  a  party  or 
which  can  justly^affect  him.  If,  therefore,  the 
plaintiff  may  in  any  sense  be  regarded  as  in  the 
service  of  the  d^endant,  he  is  clearly  without 
the  reason  of  the  rule  and,  therefore,  not  witli- 
in  the  rule  itself.  But  he  ctumot  in  any  proper 
sense  be  regarded  as  the  servant  of  tiie  defend- 
ant. The  Superior  Court  erred  in  holding  that 
he  was  and  that  the  defendant  was  exempt 
from  liability. 

Tliejvdgmeni  u  revened  and  a  new  Mat  or- 
dered. 

In  this  opinion  the  other  Judges  concurred; 
except  Gran^r  and  Suford,  J  J.,  who 
dissented. 
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CHnv  Jusno. 
Hon.  homer  E.  ROYCE. 

AasmAira  Jcdohb, 

Hon.  Joxathan^  Ross,  Hon.  H.  Henry  Powbrs, 

Hox.  Wheklock  G.  Vbazbt,         Hon.  Russell  8.  Tapt, 
Hon.  John  W.  Rowbll,  Hon.  William  H.  Walker. 

Edwin  F.  Palhbb,  Esq.,  Reporter. 


In  Re  8NBLL. 

1.  An  Act,'  anthorizing  a  village  to  <*aap- 
presa  and  restrain  *  *  *  all  descrip- 
tions of  gMnlngt"  rep«ala  by  implica- 
tion an  earllsr  atatnte  emDOwering  the 
selectmen  to  permit  or  fbrbid  the  nse  of 
billiard  tables.   The  grant  of  power  to 

'  restrain  ^ming,  confers  the  rlipht^to 
license  billiard  playing. 

t  The  Aet  of  1884,  No.  113,*  aathorising 
the  Governor  to  appoint  special  pros- 
ecutors of  criminal  offenses,  is  not  in 
conflict  with  that  Article  of  the  Gonstl- 
tation  which  requires  that^'State  Attor- 
neys shall  be  elected,"  etc 

8.  The  fourth  section  of  the  Act,  Is  not 
passed  upon.  {Bennington  v.  Smith, 
38  Vt..  254,  distinguished.) 

(Decided  November  81, 1885.) 

HABEAS  CORPUS,  ifetotor  ditcliarged. 
The  petition  was  brought  before  Yeazey, 
J.,  and  was  continued  and  heard  at  the  Qenersl 
Tern,  1885.  The  petitioner  set  forth,  that  he 
was  imprisoned  in  the  county  j«I  by  virtue  of 
i  mittimiu  issued  by  a  justice  of  the  peace;  and 
that  he  had  been  complained  against  by  a  spe- 
cial prosecutor. 

The  original  complaint  and  mittimus  were 
abo  aet  out,  by  wliich  it  appeared  that  the  relat- 

>-  Section  9  of  Tillage  charter  to :  "Said  village 
ihaU  have  power,  1.  to  make,  establish,  eto.  •  *  • 
t.  To  nippress  and  restrain  disonlerly  and  gamiog 
kouwe,  and  aU  descriptions  of  gaming." 

t-  BrtliliAotJtwaamadetbedutyirftbeOoTeni. 
v.va  the  petWcm  of  twenty  legal  voters,  to  ap. 
point  apedal  proaecntois  of  orlmioal  offeooea,  who 

■boold  have  the  same  power  as  town  grand  Inrora ; 
and  by  I  4.  such  proeecutora  oould  "appear  in 
the  County  and  Supreme  Oourffl  in  proeeoutlong  by 
them  iDstltnted,  and  tiiere  control  the  trial  and  dls- 
paaitloo(rtsa<di  caara,"  etc..  assisted  bjtbe  State 
Attomer. 


or  was  the  owner  of  billiard  tables  in  a  saloon, 
situate  in  the  Village  of  Middlebury;  that  the 
selectmen  of  the  Town  of  Middlebury  had  for- 
bidden him  to  use  the  eafd  billiard  tables,  and 
had  lodged  a  certificate  of  the  notice  in  the 
town  clerk's  of&ce,  etc.,  in  accordance  with  the 
statute;  that  the  relator  used  the  said  billiard 
tables  thirty-two  days  after  he  had  been  so  for- 
bidden by  the  selectmen  ;  that  the  relator  was 
brought  before  a  justice  of  the  peace,  and  was 
ordered  by  him  to  find  sufficient  sureties  in  the 
sum  of  $400  for  bis  appearance  before  the 
county  court  ;  that,  having  neglected  to  furnish 
the  sureties,  he  was  committed  to  jail  for  his 
appearance  at  the  s^d  court. 

MeMra.  Stewart  ft  Wilds,  and  Eldrid^ 
ft  Slade,  for  the  relator: 

The  Act  of  1884  violates  that  article  of  the 
Constitution  which  requires  that  "State's  attor- 
neys shall  be  elected  by  the  freemeu."  It  is  an 
attempt  to  usurp  the  powers  and  duties  of  the 
state's  attorneys.  The  legislature  cannot  pro* 
vide  for  the  choice  of  officers  a  different  mode 
from  that  prescribed  by  the  Constitution.  Cool. 
Const.  Lira. ,  78 ;  People  v.  Raymond.  37  N.  Y . ,  428 ; 
Bevoff  v.New  York,  89  Barb..  169;  S.  C,  23 
How.  Pr.,  226  ;  iVopfe  v.  BUUce,  49  Barb.,  0 ; 
Peoples.  Albert8on,  66  N.  T..  50;  117  Mass., 
608;  40  Wis.,  124. 

Nor  can  it  confer  the  characteristic  duties  of 
an  officer  upon  anothw.  Wam«r  v.  People,  2 
Denio,  272;  Sprague -v.  Brown,  40  Wis.,  618; 
Stoto  v.  Branst,  26  Wis.,  418;  8.  C,  7  Am. 
Rep.,  84 ;  People  v  Flannagan,  66  N.  Y.,  287  ; 
Cooley.  Const.  Lim.,  216;  Jonet  v.  Sol>bi7ia,  8 
Orav,  888. 

The  0th  section  of  the  charter 'suspends  the 
power  given  by  the  general  law  to  the  select- 
men  over  the  village.  Ward  v.  <Sfa<0, 17  Obio 
St  82. 

Power  to  restrain,  implies  power  to  license. 

8m%th  v.  Madimn,'l  Ind.,86;  -fiw.  Loui*  v.  Smith, 
2  Mo.,  118 ;  1  Dill.  Mun.  Corp  ,  365  ;  60  DL, 
28;  Emporia  v  Volm&r,  12  Kan.,  633. 

The  power  to  regulate  cannot  exist  in  two  In- 
dependent bodies.  Daw  v.  Metropolitan  Board, 


lOi  E.  C.  L..  162;  State  v.  Clarke,  H-Mo^tlt^ 
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S.  C,  14  Am.  Rep.,  471  ;  1  Dill.  Mun.  Corp., 
§  88;  ex  ParteMcA'air,  13  Neb.,  195. 

Mr.  Edward  Dana,  for  the  State; 

Under  the  Bill  of  Rights,  art.  5,  the  Legisla- 
ture can  pass  laws  regulating  the  internal  police. 
Lincoln  t.  8mit/i,  37  Vt.,  337;  Cooley,  Const. 
LIm.,  §  708;  8taUv.Peteraon,41  Vt.,  504. 

The LegislatiiTeLaa made  provision  fortown 
grand  jurors.as  informing  and  prosecuting  offi- 
cers and  has  the  right  to  make  provision  for 
other  similar  otflcers.  State  v.  Doiiglm,  36  Wis., 
428;  People  v  Marrell,  21  Wend.,  568. 

The  authority  of  grand  jurors  as  informing 
officers  has  never  heeo  questioned.  The  Leins- 
lature  may  odd  to  their  duties  or  estabiish 
other  olBcers  to  perform  part  of  them.  Wales 
V.  Belcher,  SVick.,  508;  SGniv,  1 ;  tl7  Mass., 
604;  Hydev.  State,  52  Miss.,  673;  53  Ala.,  79  ; 
15  Iowa,  553. 

While  the  Constitution  provides  for  the  elec- 
tion of  State's  attorneys,  their  duties  have  al- 
ways been  defined  by  the  Legislature.  The 
State's  attorney  may  be  excluded  entirely  from 
the  prosecution  of  offenses.  In  Ite  BarJeer,  56 
Vt;.  36. 

Taft(  J.,  delivered  the  opinion  of  the  court: 

1.  The  law  of  this  State  authorizes  the  select- 
men of  any  town  to  permit  the  use  of  billiard 
tables,  under  regulations  prescribed  by  them, 
B.  L.,  §  4070 ;  or  they  may  forbid  the  use  of 
them,  g  4068. 

This  law  l)eing  in  force,  the  Village  of  Mid- 
dlebury  was  chartered  and  given  the  power  to 
pass  by-laws  to  suppress  and  restrain  all  descrip- 
tions of  gaming,  which  clearly  includes  the 
game  of  billiards.  The  word  restrain,  when 
used  as  it  is  in  the  village  charter,  has  been  held 
to  confer  the  power  to  license.  Stiuth  v.  Modi- 
ton,  7  Ind.,  86  ;  Emj^oria  v.  Volm^,  12  Kun., 
622;  atate  v.  Clarke,  54  Mo.,  17.  It  is  not 
Hvnonymous  with  suppress,  but  contemplates 
the  continued  e.vistence  of  the  business,  plac- 
ing it  within  bounds;  in  effect  licensing  it. 

The  powers  conferred  upon  the  selectmen  and 
the  village  corporation  are  substantially  the 
same;  ana  if  the  claim  of  the  prosecutor  is  the 
correct  one,  then  each  has  the  power  to  license 
or  suppress  gaming  in  the  villt^  limits. 

It  con  hardly  be  supposed  that  tlie  Legisla- 
ture intended  such  a  result.  The  provision  in 
the  charter  derogates  from  and  is  inconsistent 
with  the  general  law;  and  the  Legislature  must 
have  intended  by  it  to  repeal  the  latter,  as  to 
tiie  territory  embraced  in  the  village  limits. 

The  case  of  Date  v.  Metrcpoliian  Board,  104 
£.  C.  L.,  162,  is  similar  to  the  one  at  bar.  The 
question  was.  which  of  two  public  boards  bad 
power  to  number  the  houses  in  certain  streets. 
The  court  say:  "Where  two  statutes  give  au- 
thority to  two  public  bodies  to  exercise  powers 
which  cannot  consistently  with  the  object  of 
the  L^islature  co-exist,  the  earlier  must  neces- 
suily  be  repealed  by  the  later  statute.  The 
purpose  of  numbering  houses  is  to  distinguish 
them  from  each  other;  and,  if  the  two  boards 
had  each  the  power  to  alter  the  numbers,  that 
purpose  would  be  frustrated." 

In  this  case,  if  the  general  law  was  not  re- 
pealed by  the  charter,  the  selectmen  could  sup- 
press, and  the  village  license,  or  the  village 
suppress,  and  the  s^ectmen  license,  by  con- 
temporaneous action. 

a 


Such  a  state  of  affairs  could  never  have  been 
contemplated  by  the  Legislature.  The  Actsare 
repugnant,  and  the  formerls  superseded  by tihe 
latter. 

In  Benninfjton  v.  Smith,  29  Vt.,  2-'>4,  the 
selectmen  of  the  petitioning  town  laid  out  a 
highway  in  the  Village  of  Bennington,  whose 
charter  invested  the  trustees  of  the  village  with 
the  same  power  and  authority  over  highways 
within  the  villftce  limits  that  the  selectmen  by 
general  law  had  over  the  town.  It  was  held 
that  the  power  of  the  selectmen  over  the  sub- 
ject was  not  taken  away  by  the  village  charter; 
but  it  was  put  upon  the  ground  that  there  was 
no  provision  for  compelling  the  village,  by  in- 
dictment, to  keep  its  highways  in  repair,  or 
for  maintaining  an  action  against  it  f<H' 
losses  sustained  by  reason  of  defects  therein,  or 
for  laying  highways  continuously,  part  of 
which  lay  within  the  limits  of  the  village  and 
part  without.  Such  cogent  reasons  for  a  like 
holding  do  not  exist  in  the  present  ease;  and 
by  the  general  rules  for  the  construction  of  stat- 
utes, above  referred  to,  we  must  hold  that  Uhe 
authority  of  the  selectmen  over  the  billiard  ta- 
bles was  taken  away. 

3.  This  prosecution  was  commenced  by  a  spe- 
cial prosecutor,  appointed  under  Act  S'o.  112 
passed  at  the  session  of  1884 ;  and  the  relator 
claims  that  the  Act  is  in  ccmflict  with  that  arti- 
cle of  the  Constitution  which  requires  that 
"  State's  attorneys  shall  be  elected  by  the  free- 
men of  their  respective  counties.'  We  think 
the  Legislature  has  power  to  proWde  for  the 
commencement  of  prosecutions  by  other  otQcers' 
than  Slate's  attorneys,  as  they  have  done  since 
the  early  days  of  the  Qovemment;  and  require 
their  election  by  the  people,  as  in  the  case  of 
town  grand  jurors;  or  appointment  by  the  Gov- 
ernor, as  under  the  Act  in  question.  Vacan- 
cies in  most,  if  not  all,  elective  otiices  are  now 
tilled  by  appointment;  in  some  cases  by  the 
Governor,  in  other  eases  by  the  judges  or  select- 
men. 

As  to  the  propriety  of  the  Act  in  question 
we  have  nothing  to  do.  We  simply  decide  that 
the  Legislature  has  power  to  provide  for  the 
commencement  of  prcMecutions  by  informing 
officers  not  elected  by  the  people.  The  ques- 
tion of  tbe  constitutionality  of  the  fourth  sec- 
tion of  the  Act,  giving  power  to  the  ^^pecial 
prosecutor  to  control  the  trial  and  disposition 
m  the  higher  courts  of  the  cases  begun  by  htm, 
is  not  before  us. 

Theadeetmen  hamr^  no  authoiity  in  the  mat- 
ter, their  action  mu  unauthorited ;  the  rrlator 
wot  m^aUy  impri*ontd,aad  it  i*  ordered  that  he 
bediaehar^. 


OTTAQUECHEE  SAVINGS  BANE 

V. 

Benjamin  L.  HOLT  et  at. 

1.  A  mortnff*  to  securB  an  a^rreement  to 
■npporianother  during  life,  is  ma^gB- 
able  1  and  the  oondition  may  be  pair>> 
formed  by  an  assignee,  hhIms  the  snp- 
port  is  required  by  the  mortgagee  to  oe 
furnished  peraoiutUy. 

2.  If  aaaii^ed.  the  amoont  agreed  up- 
on in  good  faith  between  the  assignee 
and  the  mortgagor  to-  be  paid  for  the 
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sapport,  is  the  ram  to  be  paid  by  a  sub- 
sequent mortgagee  on  reaeinptloii«  and 
■ot  what  a  master  found  was  the  a.etajJ 
eost  of  supporting,  although  the  agree- 
ment was  made  after  the  second  mort- 
gage was  given,  the  •ubacqnent  mort- 
gKgree  taking  its  mortgage  with  knowl- 
ed^  that  tnere  was  a  eontroversy 
over  what  was  to  be  paid  on  the  first 
mortgage. 

S.  Votice  to  the  president  of  a  bank  is  no- 
tice to  the  banh.  The  record  of  a 
Borigfa^  in  the  town  clerk's  of&ce  ia 
eonstrnctive  notice. 

4.  A  do^ndmat  should  be  allowed  his 
eosfcs  upon  a  bill  to  redeem. 

(Decided  November  SI, 

Pr  CHANCERY  to  foreclose  a  mortgage  and 
redeem.  Affirmed. 

Heard  on  petition,  answer  of  Nathan  L.  Holt, 
I       and  master's  report,  December  Term,  1884, 
.       Windsor  Couotv,  Powers,  Chancellor,  Taken 
\      as  confessed  bv  Beoj.  L.  and  Truman  R.  "RcAx. 
The  court  decreed  ^  forma  and  without 
bearing,  that  the  petitioner  paj  to  Nathan  L. 
Holt,  ttie  sum  found  due  him  on  notes  of  Benj. 
L.  Holt  by  the  master,  $1,487.09;  and  that  the 
petitioner  have  foreclosure  agahist  Bmj.  L.  and 
Truman  R.  Holt. 

On  the  26th  da^  of  March,  1867,  Benj.  L. 
H(dt  mortgaged  his  farm  to  his  father,  Nathan 
H(dt,oooditiooed:  "Provided.nevertbeles^that 
if  the  said  Benjamin  L.  Holt  shall  furnish  snit- 
aUefood,  drink  and  medicine,  dnthing,  etc., 

*  *  *  necessary  for  the  support  and  comfort 
of  the  said  Nathan  Holt  and  my  sister,  Louisa, 
according  to  their  degree,  etc.,  *  »  *  dur- 
ing the  remainder  of  their  natural  lives,  etc., 

*  *  *  and  perform  all  and  singular  the  sev- 
eral covenants  herein  contained,  then  this  deed 
to  become  null  and  void,  otherwise  to  be  and 
ranain  in  full  force." 

The  master  found  said  Nathan  was  about  80 
Tears  old;  that  said  Louisa  was  subject  to  fits 
ind  incapable  of  taking  care  of  herself  :  that 
(he  consideration  paid  for  the  support  was 
^000 ;  that  the  mortgage  was  duly  recorded 
m  the  town  clerk's  office  the  same  day  that  it 
was  executed,  March  26,  1867;  that  Bsnjamin 
L.supported  bis  said  father  and  ^ter  until  a  dif  * 
ferent  arrangement  was  made  for  their  support 
between  Benjamin  and  Nathan  L.Holt.a  brother 
of  said  Benjamin,  in  1871,  at  the  request  and 
^proval  of  their  said  father;  that  prior  to  June 
So,  1871,  said  Nathan  had  made  known  to 
Nathan  L.  his  dissatisfaction  with  the  support 
furnished  himself  and  Louisa;  that  on  the  said 
28th  day,  the  said  Nathan  L.  and  his  son,  Her- 
man Holt,  went  to  said  Benlamin's  house,  and 
proposed  that  the  father  ana  sister  should  live 
wiih  said  Nathan  L. :  that  Benjamin,  being 
willingto  support  them,  did  not  at  first  assent  to 
tbis ;  that  the  said  Herman  told  him  if  he  did 
not,  that  tliemor^igewouldbeforeclosed.etc.; 
OiathefDrthertoIa  Benj.  that  he  wished  to  go 
and  live  with  hissonNatnan  L. ;  that  at  this  time 
finally  an  agreement  was  made  between  Benj.  L. 
voA  Nathan  L.  .with  the  approval  of  their  father, 
that  he  and  Louisa  were  to  live  with  Nathan  L. 
ud  be  supported  by  him,  according  to  the  con- 
uittnuof  uie  mor^;^,  and  that  Benj.  L.  was 


to  pay  him '  "what  was  right  for  it . "  At  this  time 
the  said  Benj.  L.  signed  a  writing  by  which  he 
agreed  that  the  said  Nathan  might  transfer  the 
said  mortgage  to  said  Nathan  L.  Holt,in  consid- 
eration of  nis  promise  to  support. 

OntheStb  dayof  July  following,Benj.  L.  had 
an  interview  with  his  father,  the  result  of  which 
was,  that  he  told  Benj.  that  be  might  inform 
Nathan  L.  that  he  had  concluded  not  to  go 
away  from  Benjamin's.  On  the  same  day  Benj. 
L.  reported  what  his  father  had  soid.and  notified 
Nathan  L.  that  he  declined  to  go  on  with  the 
contract.  Immediately  said  Herman,  with  the 
approval  of  his  father,  Nathan  L. ,  went  to  Ben- 
jamin's house,  and  in  his  absence,  took  away  the 
said  Nathan  and  Louisa;  but  the  master  found 
that  be  was  satisfied  that  they  were  willing  to 
go- 
On  the  6th  day  of  July,  1871,  the  said  Nathan 
assigned  the  mortgage  "in  due  form  to  Nathan 
L.,  and  the  assignment  on  the  same  day  was 
properly  recordra.  Benj,  L.  was  not  present, 
but  sometime  afterwards  he  knew  of  it  and  went 
on  and  negotiated  with  Nathan  L.  as  to  the  sup- 
port of  their  father  and  said  Louisa,  with  the 
nnderatanding  that  he  was  to  have  the  benefit 
of  the  mortgage.  They  failed  to  agree  as  to 
the  price,  and  chose  arbitrators  to  decide.  One 
of  the  arbitrators  was  N.  T.  Churchill,  who 
was  President  of  the  said  Ottaquechee  Savings 
Bank  from  1870  to  1876.  Both  Nathan  L.  and 
Benj,  L.  notified  said  Churchill  of  the  subject- 
matter  of  the  difference  between  them,  which 
they  had  agreed  to  submit  to  him.  On  Novem- 
ber S,  1872,  said  Boij.  L.  Holt  executed  to  the 
orator  a  mortgage  on  the  farm  covered  by  the 
first  mention^  mortgage.  The  bank  mortgage 
was  conditioned  for  the  payment  of  $2,000. 

The  business  as  to  tftis  loan  and  taking  the 
mortga^  was  done  principally  with  said 
OhnrchUl,who  was  notified  by  said  Benj.  of  the 
first  mortage.  The  other  olflcers  did  not 
know  of  It.  The  arbitrators  were  not  called 
out;  and  on  March  14,  1878,  Nathan  L.  and 
Benj.  met  and  agreed  on  the  sum  to  be  paid  for 
the  support  of  their  father  and  sister,  namelv, 
11,750.  Two  notes  of  #550  and  $1,200  we're 
given  at  this  time,  dated  back  to  July  1,  1871, 
and  payable  respectively,Aprill,1875,and  April 
1,1878.  A  writing  was  attached  to  each  note  and 
signed  by  Benj.  L.  Holt,  stating  that  the  notes 
were  given  "in  full  for  the  support  of  Nathan 
Holt  and  (jouisa  Holt,  and  when  both  are  paid 
the  mortgage  securing  said  support  is  to  be  im- 
mediately discharged."  A  memorandum  of  the 
notes  and  writings  was  indorsed  on  the  back  of 
the  mortgage  and  recorded  in  the  town  clerk's 
ofllce,  on  March  18,  1878. 

The  master  also  found  that  the  father  and 
sister  lived  several  years,and  were  supported  by 
said  Nathan  L.  according  to  the  terms  of  the 
mortgage;  that  it  "was  reasonably  worth  "  $3.75 
per  week  each  to  support  them,  amounting  to 
$1,537.87;  that  payments  had  been  made  by 
Benj.  L.  and  the  balance  due  Nathan  L.  on  the 
notes  was  $1,487.00. 
Metan.  French  ft  South,  for  the  orator: 
Nathan  L.  Holt  cannot  set  up  the  mortgage 
as  an  incumbrance.  The  condition  was  personal, 
to  be  ijerformed  by  the  mort^^or,  Benj.  L. 
The  assignment  was  of  no  validity.  1  Jones, 
Mort.,  S  888;  Flanders  v.  Zampltear,  9  N.  H., 
201;  Moda  V.  Btrleer.  10  N.  H.,  ST 
Digitized  by 


28S 


New  Enoland  Repohtbr— Sdp.  Ct.  op  Vermont. 


Not., 


T.  Annit,  40  N.  H.,  84;  Ecutman  t.  BeUeMder, 
86  N.  H. .  141 ;  Bruant  v.  Sfrikiiie,  55  Me. ,  158. 

Benj.  being  wiUioff  to  support,  there  was  do 
breach  of  the  condition.  Jones,  Mort.,  §  891; 
Jenkins  v.  Stetson,  9  Allen,  129;  Thayer  v.  Rich- 
artU,  19  Pick.,  34)8.    See,  10  Mich.,  455. 

In  any  event,  the  mortgage  can  be  a  security 
for  only  what  it  was  reasonably  worth  to  sup- 
port them.  Jones.  Mort.  ^  861;  7  Johns.  Ch., 
15;  Gardner  v.  Emermn,  40  HI.,  d96.  Bee,  10 
Me.,  293;  57  Me.,  822. 

Mr.  Hemuui  Holt*  for  the  defendant: 

The  mortgagorwas  bound  to  furnish  support 
at  any  reasonable  place  the  mort^gee  might  se- 
lect. 1  Jone8,Mort.,g  888;  LaT^fatr v. Lanjair, 18 
Pick.,3IM>;2  Washb.  Real  Prop.,71;  Mftisrv. 
Whittemore,  15  Mass.,  263;  Pettee  v.  Gate,  2 
Allen,  548;  AutHn  v.  Amtin,  9  Vt.,  420;  1 
Hill,  Mort.,  8;  Wright  v.  Wright,  49  Mich.,  624. 

Giving  the  two  notes  did  not  affect  the  mort* 
mge.  Seymourv.  Darrow,  81  Vt.,  182;  Bieev. 
Clark,  10  Met.,  500. 

The  assignee  could  perform  the  condition  in 
the  mortgage.  2  Story,  Eq.,  §  1018;  1  Hill, 
Mort.,501;  4  Kent,  Com.,  148;  MorriUv.  Mcr- 
Hll,  58  Vt.,  74;  1  Jones,Mort.  ,808;  2  Waahb.  R. 
P.,  68;  Joaytt  V.  Parlin,  54  Vt.,  670. 

A  mortgage  to  secure  an  unliquidated  debt  is 
valid.  8&ugkton  v.  Pasco,  5  Conn.,  442.  The 
debt  need  not  be  fuUy  stated.  7  Craneh  (11  U. 
S.),  86;  P.  Savingt  Bank  v.  Firtt  Nat.  Bank, 
58  Vt.,  82;  Burdv.  Sobinton.  11  Ohio  St.,  282. 
The  bank  had  notice. 

Tmtt,  J.,  delivered  the  opinion  of  the  court: 
Petition  to  foreclose  a  mortgage  as  to  Benja- 
min L.  and  Truman  R.  Holt,  and  to  redeem 
another  mortgage  as  to  Nathan  L.  Holt. 

The  petitioner  contends  that  the  condition  of 
the  mortgage  given  by  Benjamin  L.  Holt  to  se- 
cure the  support  of  Nathan  Holt  was  personal, 
and  could  only  have  been  performed  by  Ben- 
jamin personally.  This  mortgage  was  assigned 
bv  Nathan  Holt  to  the  defendant,  Nathan  L. 
itolt,  and  the  latter  agreed  with  Benjamin  to 
perform  the  conditions  thereof,  aud  has  fully 
done  so.  It  is  too  late  for  Benjamin  to  say  that 
such  agreement  and  assignment  were  void. 
Under  the  circumstances,  aa  shown  by  the  mas- 
ter's report,  our  courts  hold  that  the  perform^ 
ance  of  the  condition  of  a  mortgage  given  for 
the  support  of  a  person  may  be  performed  by 
an  assignee,  unless  such  support  Is  required, 


the  terms  of  the  mortgage,  to  be  famished  bv 

one  personally.    Joslyn  v.  Parlin,  54  Vt.,  870. 

In  this  case  it  would  be  unjust,  after  Nathan 
L.  has  performed  the  condition  of  the  mort- 
gage which  had  been  assigned  to  him  by  the 
mortgagee  with  the  consent  of  Benjamin,  to  say 
that  Nathan  L.  shall  not  have  tiie  benefit  of  it. 
Tbe  transfer  was  valid. 

The  mortga^  soiubt  to  be  redeemed  was 
properly  recorded.  The  petitioner  had  con- 
structive notice  of  it,  and  took  its  own  mort- 
gage in  subordination  to  it.  The  President  of 
the  petitioning  bank  had  actual  notice  of  it;  and 
notice  to  the  PresideDt  was  notice  to  the  Bank. 
FM-ter  V.  Bank,  19Vt.,410;see,  i/or*  v.  Bank, 
88  Vt..  252. 

The  mortgage  was  conditioned  for  the  sup- 
port of  Nathan  and  Louisa  Holt;  and  after  Na- 
than L.  agreed  with  Benjamin  that  he,  Nathan 
L.  would  support  them,  and  Benjamin  had 
agreed  to  pay  him  for  so  doing,  Nathan  L.  and 
Benjamin  agreed  upon  the  sum  which  should 
be  80  paid,  and  the  latter  executed  bis  two  notes 
for  the  same.  Nathan  and  Louisa  are  both 
dead;  and  the  mastor  reports  tbe  amount  that  it 
cost  Nathan  L.  to  support  them  and  comply 
with  tbe  other  conditions  of  the  deed;  and  the 
petitioner  insists  that,  if  compelled  to  redeem. 
It  should  pay  this  sum  instead  of  the  amount 
agreed  upon  and  expressed  in  the  two  notes.  I 
am  inclined  to  think  this  view  is  correct;  but 
my  brethren  think  otherwise,  and  hold  that,  as 
the  Bank  was  affected  wiUi  notice  to  its  pn^ 
dent,  and  he  had  notice  of  the  controversy  be- 
tween Benjamin  and  Nathan  L.,  that  they  were 
then  attempting  tosettle  upon  the  amount  which 
Benjamin  should  pay  Nathan  L.,  attemptioj^to 
make  the  amount  a  Used  one,  and  agreeing 
upon  a  mode  of  settlement  by  arbitration,  th^ 
it  should  be  bound  by  the  settlement,  if  fidrly 
and  honestly  made,  althou^  made  after  tbe 
Bank  had  tuen  its  mortgage. 

There  is  no  claim  of  fraud  in  the  settlement; 
it  is  clear  that  it  was  a  reasonable  one;  and  the 
court  holds  that  the  amount  to  be  paid  by  the 
petitioner  is  the  sum  due  upon  the  two  notes  as 
stated  in  tbe  report. 

There  is  nothing  in  this  case  to  vary  the  gen- 
eral rule  aa  to  costs,  which  is,  that  upon  a  UD 
to  redeem,  the  defendant  is  entitled  to  costs. 

The  decree  w  aMrmed  and  eaute  remanMt; 
the  d^mdaitt  JFoman  L.  to  recover  eottt. 
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WUUam  H.  VIRGIE, 
SonfaA.  STETSON. 

1.  A  lery  upon  real  estate  is  not  invall- 
datedbecanse  it  embraces  other  land 

than  that  belonging  to  the  debtor. 

2.  The  real  estate  of  a  married  woman, 
derived  by  her  either  directly  or  indirect- 
ly from  her  husband,  may.be  attached 
and  taken  on  exeoation,  by  levy  for  her 
debts.  The  provision  of  the  Revised 
StatQtes,  1871,  ch.  61,  ^  1,  prohibiting 
her  from  eonveyine  such  real  «»tate  with- 
out the  joinder  of  ner  hueband,  relates 
witj  to  her  voluntary  conTejranee. 


(Uncohi- 


-Declded  November  Si,  1888.) 
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N  exceptions.  Overruled. 

ActiOQ  for  the  recovery  of  real  property 
levied  upon  under  ezecanon. 
The  case  is  stated  In  the  opinion. 
STmn.  A.  P.  Ooald  and  J.  E.  Moore,  for 
plahitiff. 

Mr.  W.  Oilbert,  for  defendant: 

It  is  in  evidence,  that  the  demanded  premises 
were  conveyed  to  the  wife  by  the  husband  dur- 
ing coverture.  Therefore  the  statute  enabling 
married  women  to  convey,  denies  to  the  wife 
power  to  convey  the  premises  without  the  join- 
der of  the  husband.  Rev.  Stat.,  1888,  ch.61.  ^  1. 

The  known  and  welt  understood  intention  of 
tlie  Ijegislatnre  and  of  the  several  Legislatures 
which  originated  and  wliich  have  several  times 
re-enactedaDd  embodied  it  in  the  municipal  law, 
va»  to  enable  the  fausband,  out  of  debt,  to  se- 
coK  to  the  wife  her  home  without  hazard  to 
himself.  We  look  therefore  for  the  intention 
of  the  Legislature  as  the  rule  of  interpretation. 
Sedf.  Const.  L.,  198. 

By  and  through  all  the  Acts  of  the  Legisla- 
ture tlte  provision  was  firmly  established,  that 
real  estate  donated  to  the  wife  by  the  husband, 
dtalt  not  be  conveyed  by  her  without  the  join- 
der or  assent  of  the  huswmd.  The  doctrine  of 
pkiQtifl  overthrowa  the  tegiijiative  will,  and  un- 
Dooses  the  confiding  hushand  whenever  discord 
vises  between  him  and  his  wife.— Counsel  cited 
at  length  Blackstone's  Rules  of  Construction,  1 
Bl.  Com. ,  also  cited  in  point,  1  Kent,  Com. ,  6th 
ed.,  517,  518,  and  cases  cited:  10  Coke,  101  b.; 
alaoSedg.  Const.  L.,  ch.6,  2d  ed.,  198, 201, 221, 
2S5,  note  809,  810,  814;  Oponote  on  page  812, 
ctdng  Chariea  v.  Lambermm,  1  Clarke  (la. ),  485 ; 
aki,  Mayor  cf  N.  T.  v.  Ixyrd.  17  Wend.,  285, 
and  18 /rf.,  186. 

The  provision  of  §  4,  of  ch.  61,  that  a  mar- 
ried woman's  property  "  may  he  attached  and 
taken  on  execution,"  must  be  construed  in  con- 
Mency  with  the  1st  section;  since  we  are  not 
to  suppose  the  Legislature  enacted  a  protection 
to  hmband'a  rights  in  %  l.and  abrogated  It  in  ^4. 

The  levT  inclnded  land,  to  which  the  debtor 
Bad  00  tiUe ;  and  counsel  cited  Rev.  Stat.,  ch. 
'8,  S  8,  which  requires  tliat  the  land  levied  on 
Mall  be  distincay  "  fdentifled  "  by  "  metes  and 
oawAi  "  and  ch.  76,  §  25,  which  gives  the  right 
loreikem. 

To  hold  such  a  levy  good,  is  unjust  and  op- 
PiMiTe  and  omtrwy  to  the  terms  of  the  stat- 
nte.— PlafaitlirsconnBdcitedthefoUowing  cases 

XE. 
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„-  decisive  against  defendant  on  this  point; 
Greene  v.  BatiJi,  13  Mass.,  198;  Ware  v.  JVfte, 
12  Me.,  808;  Oroterv.  Howard,  81  Me.,  546; 
JSice  V.  Cook,  75  Me.,  45.— These  cases  do  not 
reach  the  question. 

Danforth,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  real  action  in  which  the  plaintiff 
claims  title  by  virtue  of  a  levy  upou  an  esecu- 
tioD  against  the  defendant.  The  defense  is  the 
insufficiency  of  the  levy,  the  objections  to  which 
are  embodied  In  the  several  requests  for  instruc- 
tions  whidi  were  refused. 

The  first  is  general  In  Its  terms  and  is  not  re- 
lied upon. 

The  second  is  founded  upon  the  fact  that  land 
not  belonging  to  the  debtor  is  included  in  the 
levy  and  appraisal,  thereby  increasing  the 
amount  to  be  allowed  on  the  execution  and  to 
be  paid  for  redemption.  But  it  diminishes  the 
debt  in  the  same  proportion.  The  effect  is  the 
same  as  if  Uie  debtor's  land  was  apinaiaed  too 
high,  an  error  of  which  she  could  hardly  be  ex- 
pected to  complain.  It  is  not,  however,  a  proc- 
ess for  redemption.  If  it  were  so  and  the  error 
found  injurious  to  the  debtor,  doubtless  a  rem- 
edy could  be  found.  This  same  question  was 
before  the  court  in  Massachusetts  in  Atkins  v. 
Bean,  14  "SSaaa.,  404,  and  the  levy  sustained. 
That  case  was  cited  with  approval  in  Qrover  v. 
Hotffard.  81  Me.,  549,  and  fn  Riee  v.  Oook,  75 
Me.,  46,  the  doctrine  is  recognized  as  well  es- 
tablished settled  law. 

The  third  objection  is,  that,  as  the  title  to  a 
portion  of  the  premises  in  question  was  derived 
by  the  defendant  from  her  huslmnd  during  co- 
verture, such  portion  was  not  liable  to  betaken 
by  levy  in  satisfaction  of  her  debts. 

It »  claimed  on  behalf  of  the  plaintiff,  that 
the  case  shows  no  evidence  upon  which  such  an 
objection  can  rest,  while  on  the  other  hand  a 
motion  is  made  in  behalf  of  the  defendant,  al- 
leging that  at  the  trial  such  evidence  was  intro- 
duced, but  omitted  in  making  up  the  Case  and 
askiug  for  a  new  trial,  that  the  omission  may 
be  supplied.  We  have  no  occasion  to  consider 
this  motion;  for,  whatever  the  omission,  that 
which  is  reported  is  plenary  to  establish  the  fact 
that  the  defendant's  title  came  from  her  bus- 
band  during  coverture.  The  deed  under  which 
she  claims  is  in  the  case  and  is  the  only  evidence 
of  her  title.  This  is  something  more  than  the 
mere  declaration  of  the  grantor  that  at  that  time 
the  grantee  was  his  wife;  it  is  the  act  of  both 
parties,  the  grantor  in  giving  and  the  grantee  In 
receiving,  recognizing  the  relationship  of  hus- 
band and  wife  as  an  existing  fact  and  qualifying 
the  title  accordingly.  Certainly  the  deed,  In  the 
absence  of  any  contradictory  evidence,  taken  in 
connection  with  other  corroborative  testimony 
in  the  case  and  especially  with  the  fact  that  the 
ruling  does  not  appear  to  have  been  founded 
upon  any  want  of  evidence  in  this  respect,  is 
sufficient  proof  of  the  coverture  at  its  date. 

Thus  the  question  is  directly  presented,  wheth- 
er real  estate  conveyed  by  the  husband  to  the 
wife  can  be  attached  and  levied  upon  by  a  cred- 
itor to  pay  her  debts.  This  depends  upon  the 
construction  to  be  given  to  R.  b.,  1871,  ch.  61, 
§  1.  under  which  this  levy  was  made.  The  stat- 
ute provides  that  a  married  woman  may  not 
only  acqoire  property  in  her  own  ri^t,  but  ■ 
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"may  manage,  sell,  coDvey  and  devise  the  same 
by  will,  without  the  joinder  or  assent  of  her  hus- 
band; but  real  estate  directly  or  indirectly  con- 
veyed to  her  by  her  husband,  or  paid  for  by 
him,  or  given  or  devised  to  her  by  his  relatives, 
cannot  be  conveyed  by  her  without  the  joinder 
of  her  husband  ui  such  conveyaace." 

In  this  prohibition  did  the  Legislature  refer 
to  such  conveyances  as  were  voluntary  on  the 
part  of  the  wife,  the  result  of  the  contract  to 
which  she  should  be  a  party,  receiving  their 
force  and  effect  from  her  consent  alone,  or  was 
it  intended  to  go  still  further  and  exempt  such 
real  estate  from  attachment  and  levy  in  satis- 
faction of  her  debts?  If  we  look  at  the  lan^age 
alone,  we  can  have  no  hesitation  in  giving  it 
the  narrower  limitation.  Such  at  least  is  the 
ordinary  use  of  the  term  conveyance  ;  and  be- 
sides we  find  the  conveyance  prohibited,  one  to 
be  made  "by  her"  which  can  only  be  one  in 
which  she  is  the  moving  cause,  one  of  the  con- 
tracting parties;  while  a  transfer  by  extent  of 
an  execution  is,  on  the  part  of  the  debtor,  an 
involuntary,  unwilling  one. 

It  is,  however,  contended  fn  the  venr  able  and 
elaborate  argument  in  behalf  of  the  defendant, 
that,  in  order  to  carry  out  the  intention  of  the 
Legislature,  a  broader  meaning  should  be  given 
to  the  word  conveyance,  a  meaning  which  shall 
include  a  transfer  by  levy  as  well  as  by  deed. 
In  the  argument  certain  rules  for  the  interpre- 
tation of.  statutes  are  clearly  stated  and  fully 
sustained  by  the  autboHties  cited.  These  rulra 
we  recognize  as  sound  and  binding  so  far  as 
they  render  aid  in  ascertaining  the  meaning  of 
the  Legislature  in  the  language  used,  whicn  is 
the  great  and  perhaps  the  cmly  object  to  be 
sought. 

The  subject-matter  of  the  statute  is  the  regu- 
lation of  the  rights  and  disabilities  of  a  married 
woman  in  regard  to  her  own  property.  Prior 
to  1856  her  well  established  disabilities  at  com- 
mon law  had  been  abrogated  and  she  was  left 
to  her  own  discretion  as  to  its  disposition  in- 
cluding the  right  to  convey.  In  that  year  a  stat- 
ute was  passed  as  said  in  Call  v.  Perkim,  66 
Me.,  444,  to  meet  a  custom  which  had  arisen 
where,  "in  numerous  instances  the  title  of  real 
estate  of  married  men  In  embarrassed  dream- 
stances  was  transferred  to  their  respective  wives 
and  thence  to  third  persons,  thereby  clogging 
the  proof  of  fraudulent  conveyances  by  this 
other  remove  from  the  original  fraudulent  grant- 
or." This  Statute  of  1856,  ch.  250,  leaving  the 
power  of  the  wife  over  her  own  property  fn  its 
full  force  in  all  other  respects,  limits  it  only 
in  the  power  of  sale  of  that  real  estate  which 
was  derived  directly  or  indirectly  from  the  hus- 
band or  his  relatives.  If  the  protection  of  the 
husband's  creditors  as  above  stated  is  not  the 
true  purpose  of  this  limitation.it  would  be  diffi- 
cult to  say  what  is.    It  cannot  be  that  it  was  to 

E reserve  any  rights  which  the  husband  might 
ave,  for  after  an  sheolute  conveyance  be  has 
none.  In  the  deed  such  tights  as  he  d^red 
might  be  reserved  to  him  without  the  aid  of  the 
law.  If  none  is  so  reserved,  the  law  gives  the 
wife  the  entire  control  over  it  in  every  respect, 
except  the  power  of  sale,  and  even  if  it  be  a 
homestead  he  can  occupy  only  by  her  consent; 
and  if  the  wife  becomes  "recusant,"  the  sanctity 
of  the  home  is  gone  with  or  without  the  sale. 
Hence  the  broader  cfinstruction  gives  the  hua- 
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band  no  better  protection  than  the  narrower. 
We  arc  not  prepared  to  admit  that  under  the 
latter  interpretation  the  wife  could  receive  the 
price  under  an  agreement  with  a  purchaser;  sub- 
mit to  a  judgment  for  the  amount,  for  the  pur- 
pose of  having  the  execution  levied  upon  the 
land.  Such  a  levy  would  be  a  conveyanre  un- 
der a  contract  resttng  upon  the  consent  of  the' 
wife,  as  much  a  conveyance  "by  her"  as  tfaongh 
accomplished  by  deed. 

But  the  section  of  the  statute  now  under  con- 
sideration does  not  purport  to  act  upon  or  regu- 
late the  rights  of  the  creditors  of  the  wife.  If 
it  affects  tne  creditors  at  all,  it  is  only  those  of 
the  husband  and  for  their  protection.  Other 
sections  of  the  same  chapter,  and  other  chapters, 
regulate  the  tights  of  the  creditors.  The  wife  is 
made  competent  to  contract  debts.  She  may  in 
all  cases  be  sued  alone  and  her  property  is  made 
attachable  the  same  as  that  of  any  otlie'r  debtor, 
subject  to  the  same  exemptions  and  none  other. 
The  law  carefully  enumerates  all  that  is  exempt 
either  by  statute  or  common  law.  Tlris  enumera- 
tion bv  a  well  known  piinci[^e  of  construction, 
excludes  all  others.  The  land  in  question  is  not 
among  the  exemptions,  but  is  by  clear  and  un- 
questioned law  made  attachable.  But  it  is  said 
that  the  general  law  of  attachment  must  be  so 
construed  as  not  to  interfere  with  this  probibi- 
tioo.  It  is  true  that  two  inconsistent  laws  can- 
not stand  together.  One  or  the  other  roust  give 
way  and  it  may  be  a  difficult  question  to  decide 
which.  But  we  are  not  to  make  than  incMi- 
sistent  except  by  necessity.  No  such  neceesitv 
exists  here.  Giving  the  exception  or  prohibitoiy 
clause  the  full  force  required  by  its  language 
and  the  purpose  to  be  accomplished  by  the  Leg- 
islature, there  is  no  inconsistency,  u  we  give 
it  the  broader  construction,  there  is  an  incon- 
sistency which  no  possible  construction  which 
can  be  ^ven  the  attachment  law  can  reconcile. 

It  may  seem  somewhat  of  an  anomaly  Chat 
land  which  cannot  be  sold  by  the  debtor,  which 
she  cannot  voluntarily  turn  out  in  payment  of 
her  debt,  may  yet  be  taken  in  execution  by  the 
creditor,  and  yet  it  was  so  under  the  common 
Jaw  disability  of  the  wife.  Moore  y.  RieJtardmm, 
37  Me. ,  488.  In  this  case  the  wife  is  underthe 
disability  of  the  common  lav  only  as  to  the 
conveyance  of  the  land. 

Exeepiioru  ajtd  motion  overruled. 

Peten.  Ck.  J. ,  Walton,  Ublwy,  Emox 

and  Foster,  JJ.,  concurred. 


Adoniram  J.  BIRD 
r. 

Mary  U.  BIRD,  Adnm. 

SAME  «.  SAXEetal. 

An  action  cannot  be  maintained  by  m 
surviving  partner  against  the  insolv- 
ent estate  of  a  deceased  partner,  for  & 
debt  due  from  such  estate  to  the  part- 
nership, though  the  partnership  be  in- 
Bolvent,  nnleas  the  action  is  pendin|r 
at  the  time  of  the  repreeentotion  of 
InsoWency  by  the  administrator.  The 
only  remedy  im  before  the  eommie- 
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(Knox  Deotded  November  16, 18B6.) 

THE  first  case  is  oMumpait,  for  $4,503.02,  be- 
ing the  balance  and  mverest  shown  by  the 
firm  books  of  an  insolvent  firm  to  be  due  from 
the  estate  of  a  deceased  partner,  which  is  also 
insolTent.  Ditmitted. 

The  second  case  is  a  pfWieediDg  in  equltr,  for 
the  recovery  of  the  same  debt.  Ifonmtitea. 
The  facts  appear  in  the  opinion. 
Mr.  C.  E.  liittlefleld,  lor  plaintiff. 
Mr.  True  P.  Pierce,  for  defendant. 

DanfojTth.  J.,  delivered  the  opinion  of  the 
court: 

Bv  the  statement  of  facts  agreed  upon  in 
tbcK  cases,  it  appears  that  previous  to  May  10, 
1883,  there  was  a  partnership  in  business  con- 
asting  of  the  plaintiff,  Hanson  O.  Bird  and 
David  N.  Bird.  On  that  date,  Hanson  O.  Burd 
died,  and  the  defendant  was  duly  appointed 
and  qunlified  as  his  administratiix.  Subse- 
quenuy,  the  plaintiff  gave  bond  as  surviving 
partner  and  was  duly  qualified  to  settle  tlie 
partnership  affairs.  It  further  appears  that 
said  firm  is  largely  insolvent  and  that  the 
|dsbitiff  has,  in  jMymg  its  debts,  exhausted  ail 
Its  assets,  except  me  ciaim  now  in  question, 
besides  paying  from  his  own  funds  a  sum  much 
larger  than  this  claim.  The  estate  of  Hanson 
G.  Bird  has  been  rendered  and  is  insolvent,  and 
commissioDers  appointed  and  qualified. 

The  claim  in  suit  is  for  a  jnivate  indebted- 
ness of  the  defendant's  intestate  to  the  firm,  as 
found  upon  its  books  at  his  decease. 

The  defense  is  that  the  plaintiff  should  have 
proved  his  claim  before  the  commissioners  of 
insolvency  and  shared  in  the  distribution  of 
the  estate,  as  other  creditors,  under  the  provi- 
sioiuof  R  8.,  c.  66,  g  1. 

That  the  claim  in  suit  is  a  part  of  the  assets 
of  the  firm  upon  which  the  creditors,  as  well 
as  the  individual  members  of  the  firm  who 
have  paid  more  than  their  share  of  its  liabil- 
ities or  received  less  than  their  share  of  its  ef- 
fects, have  a  lien,  may  be  conceded.  As  such, 
it  belongs  to  the  partnership,  and  it  becomes 
the  duty  of  the  plaintiff,  as  surviving  putner, 
to  turn 'it  into  money  for  the  settlonent  of  the 
partnership  affairs. 

If  the  firm  were  solvent,  a  portion  of  this 
claim  would  have  belonged  to  the  intestate, 
liable  to  his  private  debts,  and  the  plaintiff  and 
administratrix  would  have  held  it  as  tenants  in 
common.  But  as  the  firm  is  insolvent,  the 
Joint  creditors  having  a  preference,  the  whole 
of  this  claim  becomes  a  fund  for  their  pay- 
ment and  thereby  belongs  exclusively  to  the 
iri^tiff  and  necessarily  a  debt  against  the  es- 
tate. As  such  debt,  the  plaintiff  seeks  to  re- 
cover it  in  these  actions  and,  but  for  the  repre- 
sentation of  insolvency,  the  action  at  law  might 
kre  been  maintain^.  Such  debts  it  is  the 
duy  of  the  administratrix  to  pay;  but  she 
Bnist  pay  them  in  the  way  pointed  ont  by  the 
hw.  She  had  the  right  to  interpose  Insolvency 
aa  she  has  done,  and  having  interposed  it,  by 
the  express  terms  of  the  statute  she  is  exempt 
from  actions  for  any  debt  except  in  a  few  speci- 
fied instances,  and  these  stiits,  both  of  which 
are  for  the  same  cause  of  action,  come  within 
none  of  the  exceptions  named.  In  fact,  it  is 
not  clumed  that*  they  do  nor  that  they  were 
pending      the  time  the  representation  of  in- 
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solvency  was  made  and  prosecuted  to  ascertain 
the  amount  due  as  evidence  to  be  given  the 
commissioners,  or  that  the  amount  ascertained 
may  be  added  to  the  report  of  the  commission- 
ers; but  they  are  prosecuted  independent  of  the 
commission,  not  only  for  judgment  but  for  ex- 
ecution, not  only  to  ascertain  the  amoimt  due 
but  that  the  whole  amount  shall  be  paid.  This 
is  done  not  under  or  in  pursuance  of  any  pro- 
vision of  the  statute  but  in  spite  of  it,  relying 
"upon  the  equitable  lien  for  re-imbiurseraent 
upon  common-law  principles  applicable  to 
rtnerships  independent  of  any  statute." 
hile  there  is  such  a  lien  at  common  law 
where  the  statute  does  not  apply,  when  it  does, 
the  common  law,  if  in  conflict,  must  yield. 
But  in  this  case  there  is  no  conflict  Strictly 
speaking,  the  firm  has  sometiiing  more  than  a 
lien  upon  the  claim  in  suit;  it  has  the  owner- 
ship of  It.  But  whether  lien  or  ownership,  it 
does  not  change  the  nature  of  the  thing,  or  in- 
crease or  diminish  its  value.  In  either  view,  it 
is  a  debt  against  the  intestate  created  by  con- 
tract and  is  worth  what  can  be  collected  upon 
it  by  the  proper  legal  process.  In  law  or 
equity  no  reason  is  apparent  why  one  con- 
tract creditor  in  such  a  case  should  have  any 
preference  over  another. 

If  we  consider  this  an  action  to  indemnify 
the  plaintiff  for  the  excess  above  his  share, 
paid  by  him  for  partnership  debts,  the  result 
must  be  the  same,  except,  perhaps,  in  that  case 
the  action  should  have  iieen  in  the  name  of  the 
plaintiff  as  an  individual,  under  his  specific 
contract  of  indemnity  with  the  intestate,  and 
not  as  surviving  partner.  The  case  shows  an 
express  contract  between  the  pkintiff  and  in- 
testate, by  which  the  latter  was  to  re-imburse 
the  former  one  half  of  such  excess.  Thus  this 
liatolity  rests  upon  the  personal  contract  of  the 
intestate  and  must  stand  upon  the  same  ground 
as  other  indebtedness  arising  from  personal 
contracts. 

Thus,  in  any  view  we  can  take  of  this  case, 
the  liability  to  be  enforced  is  one  a'gainst  the  , 
intestate  as  an  individual,  growing  out  of  the 
fact  that  be  was  a  member  of  the  firm,  but, 
neverthelesB,  depending  upon  his  personal  con- 
tract. 

The  plaintiff  relies  with  much  confidence 
upon  Wilby  V.  Phinney,  15  Mass.,  124,  to  siis- 
tain  his  action.  It  is  true  that  that  case  is  sub- 
stantially like  the  present  one,  and  that  the 
statute  relating  to  the  settlement  of  insolvent 
estates  then  in  force  in  Massachusetts,  was  the 
same  as  ours,  in  all  respects  material  to  the 

auestion  at  issue.  How  that  case  came  into 
le  fx>urt,  whether  by  appeal  or  consent,  or 
was  commenced  before  the  representation  of 
insolvency,  does  not  appear;  but  it  was  pre- 
sented to  the  law  court  upon  a  report  of  refer- 
ees which,  in  effect,  is  the  same  as  upon  a 
statement  of  facts  as  in  this  case.  The  ques- 
tions there  presented  were  whether  the  action 
could  be  sustained  at  all,  as  it  depended  upon 
the  settlement  of  partnership  affairs,  and  if  so, 
for  what  amount,  as  the  loss  which  the  plaint- 
iff would  finally  sustain  by  means  of  the  part- 
nership was  uncertain,  ue  referees  having 
fixed  it,  up  to  the  time  of  making  the  report. 
The  court  decided  that  the  action  could  be 
maintained  and  fixed  the  amount  to  be  re- 
corercd  as  reported  by  the  referees,  ^-^t  whUi 
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ie  important  In  its  bearing  upon  this  case,  i» 
that  the  amount  waa  subject  to  revision  by  sub- 
sequent proceedings,  and  one  of  those  proceed- 
ings was  the  amount  which  might  be  paid  upon 
a  distribution  of  the  deceased  partner's  estate. 
In  alluding  to  the  amount,  the  court  says:  "It 
is  true,  that  we  cannot  now  sav  that  he  will 
eventually  be  entitled  to  retain  the  whole  divi- 
dend, which  may  be  decreed  to  be  paid  him  in 
the  distribution  of  Harrison's  estate;  for  that 
may  be  so  considerable  as  to  pay  more  than 
Harrison's  just  proportion  of  the  debts  of  the 
firm."  Again,  on  page  125,  the  court  says: 
"The  plaintiff  may  hereafter  be  eompellcd  to 
pay  the  outstanding  debts,  vhich  have  been 
T^resented  as  of  connderable  amount;  and 
after  the  distribution  of  Harrison's  estate,  he 
can  have  no  relief."  Thus  it  appears  that  un- 
der the  decision  of  the  court,  the  amount  to  be 
recovered  was  not  necessarily  the  amount  to  be 
paid  by  the  administrator,  as  this  would  de- 
pend upon  the  decree  of  distribution  of  the  es- 
tate. In  other  words,  no  execution  was  to  is- 
sue upon  the  Judgment,  but  it  was  to  be  added 
to  the  commissioners'  report  for  its  distributive 
share  of  the  estate,  and  this  was  the  only  rem- 
edy which  the  plaintiff  could  have.  It  is, 
therefore,  apparent  that  the  case  cited  is  not 
only  not  in  conflict  with  the  conclusion  to 
which  we  have  come,  but  is  an  authority  for  it. 

In  Johmon  v.  Atm»,  6  Pick.,  830,  an  action 
very  similar  to  the  one  at  bar,  it  was  held  that 
insolvency  of  the  estate  of  the  deceased  part- 
ner, decreed  before  the  commencement  of  the 
suit,  was  a  bar  to  its  maintenance,  no  notice  of 
appeal  having  been  given,  although  there  was 
a  surplus  of  assets  after  tlie  distribution  among 
creditors  who  had  proved  their  claims.  It  was 
then  suggested  that  there  might  be  a  remedy 
in  equity  applicable  to  the  suiplttB  only.  As 
in  this  case,  no  surplus  appears. 

Johnmn  v.  Ainet  must  be  considered  an  au- 
thority for  the  conclusion  in  the  case  at  bar 
that  the  plaintiff's  remedy  is  before  the  com- 
missioners of  insolvency. 

In  the  equity  suit  the  entry  must  be:  Bill 
dimnitaedwitlwut  cottt. 

In  the  suit  at  bar  law:    PlairUt'^  nonsuit. 

Peters,  Ch.  J.,  Walten,  Libbey,  "Ban.- 
ery  and  Foster.  JJ„  concurred. 


Charies  B.  YABKGT  et  al. 

V. 

Albert  R.  COKERT. 

If  a  debtor  ^ves  his  creditor  a  note,  in- 
dorsed by  a  third  oerson,  for  a  less  sum 
than  the  debt,  buf  in  fUll  satisfai^ion 
of  the  debt,  and  it  is  received  as  such, 
the  transaction  constitutes  a  ^od  ae- 
eord  and  satls&ctiea. 


(Uumberland.- 


-Declded  November  24, 1885.) 


ASSUMPSIT  on  account  annexed, for  $65.50. 
The  defense  was  that  the  claim  bad  been 
settled;  and  the  defendant  and  his  father  testi- 
fied, in  substance,  that  the  plaintiffs'  traveling 
salesman  called  upon  him,  defendant,  to  pay 
the  plaintifl^'  bill  iot  merchandise,  amounting 
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to  about  $265,  and  on  being  informed  by  the 
defendant  that  he  could  not  pay  his  debts  in 
full,  after  some  talk  the  salesman  agreed  to  dis- 
charge the  claim  if  the  defendant  would  give 
him  two  notes  of  $100  each,  indorsed  bv  the 
defendant's  father,  which  was  done.  "  The 
plaintiffs  and  the  salesman  denied  this,  and 
claimed  that  the  notes  were  given  and  received 
on  account.  The  verdict  was  for  the  defend- 
ant and  the  plaintiffs  moved  to  set  it  aside  as 
against  law  and  evidence. 

Mr.  E.  S.  Ridlon.  for  plaintiffs. 

Mr.  H.  A.  Trh»p,  for  defendant: 

No  exceptions  bfang  taken  to  the  charge  be- 
fore the  jury  retired,  it  is  to  be  assumed  that 
the  law  was  correctly  given.  Eaton  v.  Tele- 
graph Co.,  68  Me.,  69. 

Where  defendant  gave  notes  to  plaintiffs' 
agent  in  accord  and  satisfaction  of  his  debt  to 
plaintiffs,  upon  an  agreement  of  compromise 
with  plaintiffs'  agent,  which  notes  were  not  re- 
turned to  defendant,  the  latter  is  justified  in 
assuming  that  all  was  just  as  the  fLgeat  said  it 
should  be.  Qui  facit  per  alium  faeii  per  te; 
Story,  Agen.  8th  ed.,  §  448. 

As  to  the  authority  to  compromise  a  d^, 
see,  K.  S.,  ch.  82,  g  45. 

Vlrfia,"./^,  delivered  the  opinion  of  the 
court: 

n  a  debtor  gives  and  the  creditor  receives 
in  full  satisfaction  of  the  debt,  a  note  indoreed 
by  a  third  person  for  a  less  sum  than  the 
amount  of  the  debt,  it  is  a  good  accord  and  sat- 
isfaction to  bar  a  subsequent  suit  by  the  credit- 
or to  recover  the  balance  of  the  debt.  Boyd  v, 
Hitekeoek,  20  Johns.,  76;  Dol»en  v.  Arnold,  10 
How.  Pr.,  629;  Brook$v.  WMte,  2  Met,  2«8; 
8.  C,  87  Am.  Dec.  and  note,  98;  and  a  sob- 
sequent  promise  to  pay  the  balance  is  not  bind- 
ing; Plulpt  V.  Dennett,  57  Maine,  491;  so 
that  even  if  the  case  does  not  come  within  the 
provisions  of  R.  S. ,  ch.  82,  §  45,  the  verdict  is 
not  for  that  reason  against  law. 

Under  proper  instructions,  the  jury  found 
that  the  plahitiffs'  runner,  through  whom  all 
the  dealings  between  tlie  parties  had  been  ne- 
gotiated, had  the  authonty  of  the  plaintiffs 
to  oompromise  tlie  claim;  and  we  think  the 
runner's  own  testimony  is  a  sufficient  warrant 
for  such  finding. 

That  the  notes  were  given  and  accepted  in 
full  satisfaction  of  the  wliole  debt,  the  testi- 
mony of  the  defendant  and  of  his  father  who 
indorsed  them,  is  express,  although  denied  by 
the  plaintiffs'  agent. 

Motion  overruled. 

Peters,  C/(.<7'.,Waiton,  Idbbey*  Fos- 
ter and  Haskell,  JJ.,  concurred. 


STATE  OF  MAINE 

MAINE  CENTRAL  R.  R.  CO. 

1.  To  sustain  an  action,  either  rivll  or 
criminal  a^fainst  a  railroad  company 
for  injury  or  death  of  a  penjon  occa* 


Nom— See,  Btate  v.  CUcsffot  B.  I.  A  Par.  R.  R. 
Oo.  (Ho.)  X  West.  Bep.,  ttO  and  mtu  i 
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sioned  by  a  collision  with  its  train  at  a 
erondiiff,  it  ma«t  be  affirmativelr  prov- 
«B,  either  directly  or  indirectly,  that  the 
eoUision  was  oecasioned  by  the  n&gU- 
irenee  of  the  railroad  company,  and 
that  no  want  of  due  care  on  the  part 
of  the  traveler  eontribated  thereto. 
2.  It  is  negligeneo  for  one  seeing  orhaar- 
inf  an  approaching  train,  mnning  at 
ordinary  speed,  to  attempt  to  cross 
the  track  in  front  of  the  train. 

( Kennebec— Decided  December  1. 1685.) 

TNDICTMENT  against  the  defendant  Corpo- 
Irstion  brought  under  ^  68  of  chapter  51  of  the 
Revised  Statutes  to  recover  the  forfeiture  there- 
in specitied,  for  the  death  of  Henry  McBenner, 
allied  to  have  been  caused  the  negligence 
(Sf  defendant  Corporation  while  deceased  was 
attempting  to  drive  over  a  street  crossing. 

Mr.  W.  T.  Haines*  for  the  State, 
'  Memrt.  Leslie  C  Ccmiiah  and  O.  C. 
Voce*  for  defendant : 

This  class  of  cases,  though  criminal  inform, 
isdvil  in  substance.  State  v.  Grand  Trunk 
R.  Co.,  58  Me.,  176;  State  v.  E.  &  N.  A.  R. 
Co.,  67  Me.,  479. 

And  this  motion,  though  not  addressed  to 
the  law  court  in  a  proceedmg  strictly  criminal, 
is  properly  addressed  to  and  entertained  by  it 
in  mai  a  case  as  this.  State  v.  Madrie  Cent  R. 
H.  Co.,  76  Me.,  357. 

The  fact  that  the  train  was  moving  at  a  rate 
slightly  above  that  prescribed  by  the  statute,  is 
not  negligence  per  se.  It  may  be  evidence  of 
negligence,  but  is  not  in  itself  conclusive. 
Banlon  v.  S.  B.  H.  R.  R.  Co.,  129  Mass.,  310. 

It  seems  that  the  municipal  officers  of  Hal- 
lowell  never  deemed  it  necessary  for  public  pro- 
lection  to  have  either  gates  or  a  flagman  at  the 
croisti^,  for  there  is  no  evidence  that  they 
have  ever  made  the  application  for  the  same, 
specified  in  Rev.  Stat.  ch.  51,  ^  84,  85. 

But  the  presence  or  absence  of  a  flagman  and 
gates  is  entirely  immaterial  under  the  facts  in 
this  case:  because,  as  will  be  seen  hereafter,  the 
deceased  was  aware  of  the  ap^uroacb  of  the 
trun.  heard  it,  saw  it  and  spoke  about  it;  there- 
fore, a  gate  or  a  flagman  conld  not  have  aided 
lum;  as  our  court  said  in  Brown  v.  E.  ^  2f.  A. 
R.  O).,  58Me.,  384. 

The  defendants  were  not  required  by  statute 
to  have  a  flag  or  flagman  stationed  at  the  draw 
to  give  notice.  If  they  had  done  so,  neither 
the  flag  nor  the  flagman  could  have  given  him 
greater  information  or  clearer  warning  than 
fiis  own  vision  gave  him.  It  was  in  the  day- 
time, and  notice  was  unnecessary  when  all  was 
known  without  notice.  See,  State  v.  M.  C.  B. 
■S.Co.,76  Me.,  367,  366. 

The  deceased  was  guilty  of  such  contribu- 
tory negligence  as  to  prevent  the  maintenance 
of  this  suit.  The  burden  is  upon  the  prosecu- 
tion to  prove  afBrmatively,  freedom  from  con- 
tributory  negligence  on  the  Mrt  of  Mr.  Ben- 
aer;  in  other  words,  that  he  himself  was  In  the 
Kxeix^  of  due  care  and  diligence  at  the  time 
of  the  accident  AUj/n  v.  B.  &  A.  R.  R.  Co. . 
105  Mass..  77;  Hindcley  v.  G.  C.  R.  R.  6fe.,120 
Mass.,  257;  Oleaton  v.  Bremen,  50  Me.,  322; 
State  V.  Grand  Trunk  R.  Co.,  68  Me.,  176; 
State  T.  16tine  Gent.  B.  B.  Co.,  76  Me..  856. 
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The  care  which  persons  are  required  to  exer- 
cise at  railroad  crossings  to  avoid  danger,  is 
such  as  prudent  persons,  conscious  of  tlie  dan- 
ger  to  which  they  may  be  exposed,  usually  ex- 
ercise. And  this  requires  the  vigilant  use  of 
the  ear  in  listening,  and  of  the  eye  in  looking 
for  approacliing  trahis.  CordeU  t.  A'.  Y.  G.  * 
H.  B.  B.  B.  Co.,  75  N.  Y.,  830. 

No  one  can  be  said  to  be  in  the  exercise  of 
due  care,  who  places  himself  upon  a  railroad 
track  without  the  assurance  from  actual  obser- 
vation that  there  is  no  approaching  train.  Gn'i- 
nor  V.  Old  Colony  <fe  N.  R.  Co.,  100  Mass.,  20y; 
And.  see.  Butiet^ield  v.  Western  R.  R.  Corp.,  10 
Allen,  582;  AUyn  v.  B.  <ft  A.  R.  B.  Co.,  105 
Mass.,  77. 

If  a  person  omitted  to  nse  his  senses  of  sight 
and  hearing  and  walked  thoughtlessly  upon  the 
track,  lie  wa-s  guilty  of  culpable  negligence, 
and  so  far  contnbuted  to  his  mjuries  as  to  de- 
prive him  of  anv  right  to  complain  of  others. 
R.  B.  Co.,  V.  lioutton,  95  U.  §.,  697  (XXIV. 
Law.  ed.,  642). 

It  is  negligence  to  attempt  to  cross  the  track 
of  a  railroad  without  looking  to  see  If  the  cars 
are  approaching.  If  the  travelerdoeenotlook, 
and  his  omission  contributes  to  his  injury,  he 
is  guilty  of  such  negligence  as  will  bar  bis  re- 
covery, notwithstanding  the  negligence  of 
those  in  charge,  in  omitting  to  sound  the 
whistle  or  ring  the  bell.  GrotB»  t.  Maine  Cent. 
B.  R.  Co.,  67  Me..  100. 

The  peculiar  risks  of  the  crossing  imposed 
upon  the  decedent  the  duty  of  special  caution 
also;  and  as  he  knew  that  a  regular  train  was 
due  at  tlie  crossing  at  about  that  time,  he  was 
under  the  highest  possible  obligation  to  observe 
such  precautions  as  would  be  needful  to  avoid 
a  collision.  Haas  v.  G.  R.  A  J.  B.  R.  Co.,  47 
Mich.,  401,  citing  L.  8.  <&  M.  8.  B.  B.  Co.,  v. 
Miller,  25  Mich.,  1474;  Pa.  B.  R.  Co.,  v.  Beale, 
78  Pa  St.,  504. 

The  law  imposes  upon  the  traveler  the  exer- 
cise of  the  most  rigid  prudence  and  care  under 
such  circumstances.  If  one  chooses,  in  such  a 
position,  to  take  risks,  he  must  bear  the  possi- 
ble consequences  of  failure.  R.  R.  Co.,  v. 
Hmutt^n,  95  U,  8..  697,  708  (XXIV.  Law.  ed., 
542,  544),  affirmed .  in  Schofield  v.  6'.  M.  A  St. 
P.  R.  Go.,  114  U.  S.,  815  (XXIX.  Law.  ed.). 

It  is  negligence  to  attempt  crossing  the  track 
of  a  railroad,  without  looking  to  see  if  the  cars 
are  approaching.  But  it  is  greater  negli^nce 
for  one  seeing  the  cars  approaching  at  ordmary 
speed  to  make  the  attempt.  Gram  v.  Maine 
Cent.  B.  R.  Co.,  67 Me.,  100,  104. 

One  In  the  full  possession  of  his  faculties, 
who  undertakes  to  cross  a  railroad  track  at  the 
very  moment  a  train  of  cars  is  passing,  orwlien 
a  train  is  so  near  that  he  is  not  only  liable  to 
be,  but  is,  in  fact,  struck  by  it,  is  prima  faeie 
guilty  of  negligence,  and  iii  the  absence  of  a 
satistactory  excuse,  his  negligence  must  be  re- 
garded as  established.  State  v.  Maine  Cent.  R. 
R.  Co.,  76  Me.,  857,  365;  See,  Md.  Cent.  K  B. 
Co.,  V.  Nevbeur,  81  Alb.  L.  J.  497,  and  cases 
cited. 

If  he  took  this  risk  and  miscalculated,  he 
must  bear  the  consequences  of  his  imprudence. 
Ufucago  &  A.  R.  R.  Co.  v.  Jaeoba,  63  111.,  178, 
180. 

The  truth  plainly  was,  that  he  gave  no  heed 
to  the  railroad  before  him,  until  he 
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near  it,  and  then  chose  to  try  the  experiment 
of  endeavoring  to  cross  it  in  front  of  the  en- 
gine, for  that  purpose  applying  the  whip  to  his 
horses.  He  miscalculated  and  was  struck. 
Wiidn  V.  H.  &  B.  B.  Go.,  89  N.  Y.,  815. 

If  he  did  not  observe  the  tiuin  before  reach- 
ing the  track,  it  was  by  reason  of  his  negli- 
gence ;  if  he  did  observe  it,  his  proceeding  on 
without  slopping  was  an  act  of  gross  careless- 
ness. We  can  see  no  ground  upon  which  the 
verdict  can  stand.  ConneUy  v.  B.  R.Co.,^  N. 
Y.,  846. 

The  jury,  in  determining  whether  plaintiff 
exercised  such  care  as  ought  to  have  been  rea- 
sonably expected  from  one  in  his  situation, 
might  take  into  consideration  whether  or  not, 
even  if  he  looked  up  the  track  and  saw  the  en- 
gine which  struck  him,  it  was  at  such  a  dis- 
tance that,  with  its  usual  and  lawful  rate  of 
speed  at  that  place,  he  might  reasonably 
have  8upp(»ed  that  be  could  cross  without 
harm.  KOUy  t.  Hannibal  <£  St,  Jo.  B.  Co.,  76 
Mo.,  188. 

If  the  locomotive  is  so  near  him  that  he  deems 
it  necessary  to  enter  into  such  a  calculation  of 
chances,  it  is  then  conclusive  that  an  attempt  to 
cross  its  path  is  recklessness.  lie  has  no  more 
right  to  presume  that  the  servants  in  charge  of 
the  locomotive  will  obey  the  requirements  of 
the  law,  than  they  haveuat  he  will  obey  the  in- 
stinct of  self-preservation,  and  not  thrust  him- 
self into  danger  unnecessarily.  See,  Daniel  v. 
Metropolitan  B.  Co.,  L.  R.,  8C.  B.,  S91. 

The  alternative  is  as  conclusive  in  this  case 
as  in  R.  B.  Co.  v.  Houston,  supra;  Si>encsr  v. 
Utim,  etc.,  R.  R.  Co.,5  Barb,,  837  ;  Salter  y. 
UUea  <6  B.  B.  B.  B.  Co..  75  N.  Y„  278;  Gent. 
B.  B.  Oo.  V.  Feller,  84  Pa.  St,  236;  State  v. 
Maine  Cent.  B.  B.  Co.,  76  Me.,  357. 

Granting,  for  the  sake  of  argument,  that  the 
train  was  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  that  fact  of  itself  is  not 
a  sufficient  foundation  for  the  verdict  If  the 
relation  of  cause  uid  effect  is  wanting,  the  ver- 
dict cannot  stand,  ^te  v.  Maiiie  (Mnt,  B.  B. 
Go.,  tupra. 

The  fact  that  the  train  was  run  at  an  unau- 
thorized rate  of  speed,  would  in  no  way  relieve 
him  of  the  consequences  of  bis  own  negligence, 
and  afford  him  a  right  of  action  against  the  de- 
fendant Daniel  y.  Metropolitan B.  Co.,aupra/ 
S.  C,  37  L.  J.  C.  P.,  280. 

Mr.  Justiee  Foator  delivered  the  opinion 

of  the  court: 

The  indictment  in  this  case  is  against  the 
Maine  Central  Railroad  Company  for  negli- 
gently causing  the  death  of  one  Henry  McBen- 
ner,  on  the  17th  day  of  June,  1884,  at  Oreen- 
ville  Street  croHsing  in  the  City  of  Hallo- 
well. 

About  four  o'clock  in  the  afternoon  of  that 
day,  the  deceased  was  passing  up  Qreenville 
Street  seated  upon  the  body  of  a  four  wheel 
empty  dump-cart,  hauled  by  one  horse,  and  in 
attempting  to  cross  the  railroad  was  struck  by 
the  regular  afternoon  passenger  train  and  in- 
stantly killed.  A  trial  has  been  had,  a  verdict 
of  guilty  returned  by  the  jury  against  the  Rail- 
ro^,  and  the  case  now  comes  before  this  court 
on  motion  to  set  aside  the  verdict  as  against  evi- 
dence. From  a  careful  examination  of  the  case, 
we  have  no  doubt  that  the  verdict  is  wrong  and 
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cannot  be  sustained  by  the  evidence,  and  must, 
therefore,  be  set  aside. 

The  principles  of  law  pertaining  to  actions 
of  this  nature  have  been  so  recently  discussed 
and  laid  down  in  Siatey.  Maine  Cent.  B.  R.Co., 
76  Me.,  857,  and  Lemn  v.  Same,  77  Me..  fS6, 
that  it  is  hardly  necessary  to  recur  to  tlum  at 
this  time.  It  is  now  the  established  law,  not 
only  of  this  court,  but  of  the  highest  courts  in 
this  country,  that  in  order  to  ennlie  a  recovery 
in  this  class  of  actions,  whether  in  form  civil  or 
criminal,  it  must  be  affirmatively  shown  that 
the  defendants  were  guilty  of  negligence,  that 
their  negligence  was  the  <^use  of  the  accident, 
and  that  the  injured  party  was  in  the  exerdse 
of  due  care  and  diligence  at  the  time  of  the  in- 

J'ury;  or,  atleast,  that  the  want  of  such  care  on 
lis  part  in  no  way  contributed  to  procure  it.  It 
is  not  enough  to  show  that.the  defendants  were 
negligent  That  maybe  tiiie;  and  at  the  same 
time  the  injured  party  may  have  been  negli- 
gent, and  by  such  negligence  on  his  part  may 
have  contributed  to  produce  the  injury  com- 
plained of.  In  such  case,  the  law  affords  no 
redress.  It  is  incumbent  on  the  prosecuting 
party  to  go  further  and,  directly  or  indirectly, 
by  affirmative  proof  satisfy  the  jury  that  no 
want  of  due  care  on  the  part  of  the  injured  par- 
ty, who  seeks  to  recover  compensation,  helped 
to  produce  the  accident 

Applyingthese  iiiles  of  law  to  the  case  under 
consideration,  and  from  an  examination  of  the 
evidence  before  us,  we  do  not  find  the  mere 
want  of  proof  on  the  part  of  the  prosecution  to 
establish  due  care,  but,  on  the  contrary,  the  evi- 
dence overwhelmingly  preponderates  in  affirm- 
atively establishing  contributory  nogUgraice, 
amounting  to  even  sheer  recklessness,  on  the 
part  of  the  decsased. 

This  Is  not  a  case  where  evidence  is  wanting 
as  to  the  circumstances  attending  the  accident 
or  the  manner  in  which  it  happened.  It  is  ctm- 
clusively  shown  that  the  dec^sed  was  entirely 
familiar  with  the  crossing  and  its  surroundings, 
and  had  been  for  six  months  prior  to  the  acci- 
dent. Living  in  the  immediate  vicinity,  he  bad 
been  accustomed  to  cross  and  recross  the  rail- 
road at  that  point  several  times  each  day,  and 
at  the  time  of  the  accident  and  for  three  days 
prior  thereto,  he  was  engaged  in  hauling  dirt 
from  a  bank  about  seventy-five  rods  west  of 
this  crossing  to  a  place  about  the  aame  distance 
east  c£  it,  and  passing  over  it  quite  fiequently. 

At  tlie  time  of  the  accident  the  deceased  was 
riding  upon  an  empty  dump-cart  fastened  to  the 
axle  of  the  hind  wheels,  the  front  of  which 
came  up  to  within  about  three  and  one  half  feet 
of  the  forward  axle,  so  that  there  was  a  con- 
siderable s|>ace  between  himself  and  the  horse 
he  was  driving.  The  evidence  is  conclusiTe 
and  uncontradicted  that  the  whistle  was  sound- 
ed at  the  regular  whistling  post,  about  one  hun- 
dred rods  below  the  Greenville  Street  crae^n^ 
and  that  the  bell  was  rung  continuooslT  from 
that  point  to  the  crossing  wnere  the  acddent  oc- 
curred, and  beyond.  There  were  at  least  three 
witnesses  to  the  accident,  aside  from  those  upMi 
the  moving  train.  Collins,  one  of  the  wi Inezes, 
who  was  present  and  wiwn  a  few  feet  of  the 
deceased  at  the  time  of  the  acddent  and  who  had 
walked  up  from  Water  Street  by  the  dde  of  the 
team,  testifies  that  Benuer  had  been  talking 
with  him  all  the  way  up  tp^ards  the  croeaing. 
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and  wben  about  half  way  up  the  hill,  McBenuer 
said:  "There  comes  the  train,"  and  Collins 
asked  if  that  was  the  Augusta  train,  and  he  said 
it  was;  that  he  was  part  of  the  time  leaning  over 
p&rtlj  looking  towards  him;  and  that  when  ho 
said  the  train  was  coming,  be  looked  the  other 
•my  and  commenced  to  puU  on  the  reins  of  his 
horse;  and  when  the  alarm  signals  from  the  en- 
gine were  given,  Collins  then  being  a  little  in 
advance  of  the  horse,  which  was  within  about 
fooT  feet  of  the  track,  threw  up  his  hands,  and 
McBenner  stopped  two  or  three  seconds,  and 
then  commenced  sawing  on  the  reins  and  said; 
"I  guess  I  can  make  It,  and  drove  directly  on 
to  the  track  in  front  of  the  advancing  train. 

The  witnesses  for  the  State  who  saw  these 
parties  at  the  time  of  the  accident  strongly  cor- 
roborate the  testimony  ofi'CoUins,  as  to  the  po- 
sitioQ  of  the  deceased,  the  situation  of  the  team 
and  the  distance  it  was  from  the  track  at  the 
tinie  the  danger  signals  were  ^ven.  Blake,  one 
of  the  witnesses  forthe  State  who  was  near  hy 
at  the  time,  says  that  when  be  first  saw  McBen- 
ner he  was  sitting  in  a  stooping  position,  facing 
towuds  the  noru,  apparently  talking  with  the 
man  walking  by  bis  side,  and  when  the  alarm 
whistles  were  given.he  looked  round  to  the  south 
towards  the  en^ne,  and  then  turned  back  and 
hallowed  :  "Qel  up,"  to  his  horse  and  began  to 
flah  on  the  reins;  he  was  going  very  slowly.  If 
be  was  going  at  all;  he  was  not  trotting  the 
hOTBc  any  way. 

The  evidence  overwhelmingly  preponderates 
in  favor  of  the  fact  that  the  dec^sed  was  aware 
of  tbe  approach  of  that  train  before  he  drove 
upon  the  crossing.  It  was  in  broad  daylight. 
Iiie  horse  was  one  which  might,  with  propri- 
ety, be  termed  gentle,  not  afraid  of  the  cars,  and 
going  only  at  a  walk.  And  it  Is  appropriate  to 
say  here,  as  was  said  hv  Mr.  Jutttes  Walton  in 
State  V.  Maine  Cent.  a.  R.  Co..  mpra:  "  One 
in  tbe  full  fiossession  of  bis  faculties,  who  un- 
dertakes to  cross  a  railroad  track  at  tbe  very 
moment  a  train  of  cars  is  passing  or  wben  a 
trun  is  so  near  that  he  Is  not  only  liable  to  be, 
bat  is  in  fact,  struck  by  it,  is  prima  fade  (guilty 
of  ne^igence;  and  in  the  absence  of  a  satisfac- 
tory excnse,  his  negligence  must  be  regarded  as 
established. "  The  evidence  offered  fails  to  fur- 
nish any  satisfactory  excuse  for  the  act  of  the 
deceas^  in  this  case. 

It  is  claimed  by  the  prosecution  that  there 
were  emlmnkments  and  other  obstacles  to  the 
view  of  approaching  trains,  and  that  It  was  the 
dnty  of  the  Railroad  Company,  on  account  of 
this,  to  exercise  gi-eater  caution  In  approaching 
tiiis  crossing.  Assuming  that  such  onetades  ex- 
isted, it  may  be  true;  but  at  the  same  time,  such 
t  state  of  ucts,  with  the  knowledge  of  them, 
snch  as  the  deceased  must  have  had,  would  im- 
pose on  him  a  correeponding  duty  at  special 
caution  also. 

The  established  doctrine,  by  the  great  weight 
of  authority  and  by  numerous  decisions  is,  mat 
it  is  negligence  to  attempt  to  cross  tbe  track  of 
a  railrmd  without  looking  and  listening  to  as- 
certain if  a  train  is  approaching,  and  tnat  or- 
dinary sense,  prudence  and  discretion  require 
this  of  a  traveler,  so  far  as  he  has  an  opportu* 
nity  BO  to  do.  If  the  experiment  is  made  with- 
out Bodi  precauttoo,  the  party  acts  at  his  peril, 
•ocl  in  the  event  of  an  injury  received  by  co^ 
Uakm  with  a  passing  train,  where  such  pre- 
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caution  is  wanting,  the  traveler  must  be  held 
to  have  so  far  contributed  to  the  catastrophe  as 
to  preclude  anj^  recovery  by  him  against  tbe 
company.  This  precaution  is  not  omy  reason- 
able and  proper  on  tbe  part  of  Xhe  traveler  for 
his  own  safety,  but  it  is  equally  necessary  for 
the  safety  of  the  multitude  of  passengers  ujmn 
railroad  trains,  liable  to  be  killed  by  collision 
with  obstacles,  even  of  an  animate  nature, upon 
the  track.  As  remarked  by  Paxsoo, /.,in  P/wVrt. 
W.  <£  B.  R.  B.  Co.  V.  Sitnger,  78  Pa.  St.,  319: 
"The  right  of  a  man  to  risk  his  own  life  and 
that  of  his  horse  may  be  conceded;  but  not  the 
right,  by  an  act  of  negligence,  if  not  of  reck- 
lessness, to  place  in  peril  tbe  lives  of  hundreds 
of  others  who  may  happen  to  be  traveling  in  a 
train  of  cars."  Public  welfare,  as  well  as  pri- 
vate danger  to  tbe  individual,  requires  the  en- 
forcement of  this  rule,  and,  conseqiiently, 
courts  have  been  strict  and  rigid  in  adhering 
to  it.  But  if  it  is  negligence  to  attempt  to  cross 
the  track  of  a  railroad  without  calling  into  use 
the  senses  of  seeing  and  hearing,  it  is  still  great- 
er negligence  for  one  seeing  and  heuing  atnia 
approaching  at  ordinaiy  8^ed,to  m^e  such  at- 
tempt.   It  is  recklessness. 

In  Chi^o,etc..R.  R.Co.  v.  Homton,m'0.  S., 
897[XXIV.  Law.ed.,543].the  court  hold  that  if 
a  person  u^ng  his  senses  sees  the  train  coming, 
and  yet  undertakes  to  cross  the  track  instead  of 
waiting  for  the  train  to  pass,  and  is  thereby  in- 
jured, the  consequences  of  such  mistake  and 
temerity  cannot  be  cast  upon  tbe  companv;  that 
no  railroad  company  can  be  held  for  a  ffdlure 
of  experiments  of  that  kind;  and  if  one  chooses, 
in  such  a  position,  to  take  risks,  be  must  bear 
the  consequences  of  failure. 

Numerous  cases  might  becited,  snsbdninglike 
views,  but  we  do  not  deem  It  necessary.  From 
tbe  evidence  before  us,  we  can  arrive  at  no 
other  conclusion  than  that.  If  the  deceased  did 
not  observe  the  train  before  reaching  the  cross- 
ing, it  was  by  reason  of  his  negligence;  and  if 
he  did  observe  it,  then  bis  proceeding  on  and 
attempting  to  cross  in  front  of  tbe  approaching 
train  was  an  act  of  gross  carelessness,  and  in 
either  event,  the  verdict  cannot  be  sustained. 

And  if,  as  claimed  by  the  prosecution,  the 
train  at  the  time  was  running  at  a  higher  rate 
of  speed  than  six  mites  an  hour,  in  violation  of 
the  statute,  it  may  Ite  conceded  that  such  run- 
ning would  be  evidence  of  negligence  on  the 

Eof  the  Railroad  Company,  and  might  sub- 
it  to  the  penalty  prescribed  by  statute, 
ertheless,  the  plidntiirs  case  woiud  still  fail 
of  being  made  out,  unless  it  appeared  that  the 
Injury  was  occasioned  by  such  unauthorized 
speecf  of  the  train,  without  any  direct  contrib- 
utory negligence  on  the  part  of  the  deceased 
himself.  The  relation  of  cause  and  effect 
would  be  wanting.  And  upon  this  branch  of 
tbe  case  tbe  evidence  is  absolutely  insufficient 
upon  which  to  found  a  verdict. 

By  agreement  of  counsel  filed  wltii  the  case, 
the  decision  of  this  court  was  to  make  a  final 
disposition  of  It;  therefore  the  entry  must  be: 

Motion  auitained  and  verdiet  tet  a*ide.  Judg 
rmntfor  defendant. 

Peters,  Ch.  /..Walton*  DMifbrth, Zitb- 
hey  and  Emray*  JJ.,  concurred. 
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Dec., 


Celia  C.  STIN80N 

V. 

Joseph  L.  FERNALD. 

1.  Pari  owners  of  a  vessel  must  join  in 
an  action  to  recovertheeamiag^t  and 
in  case  of  the  bankruptcy  of  one  of 
the  part  owners,  the  assifcnee  mast  be 
joined  with  the  solvent  owners. 

3.  There  are  eKceptioas  to  this  eeneral 
rule,  as  where  one  part  owner  nas  al- 
ready received  hu  share  of  the  oom- 
mon  earnings ;  after  that,  the  other  own- 
m*  or  owners,  may  sae  for  his  share. 

(Knox  Decided  December  0, 1866.) 

ASSUMPSIT  by  the  half  owner  of  a  vessel,  to 
recover  his  share  of  the  earniogs  from  the 
maeter,  not  an  owner.    Objection  to  the  main- 
tenance of  the  suit,  on  the  ^ound  that  the 
other  half  owner  should  be  Joined,  both  own- 
era  having  been  parties  to  the  contract  which 
related  to  the  use  of  the  vessel. 
The  case  is  stated  in  the  opinion. 
Mr.  J.  H.  Blontgfomery*  for  plaintiff: 
In  contracts  ex  contractu,  co-tenants  may 
join  or  sever,  according  to  the  term^  of  the  con- 
tract sued  upon.  £t'»t6aj^f  V.  Sumntfr,62Me.,805. 

The  surrounding  circumstances  and  the  ritn- 
atlon  of  the  parties  and  the  nature  of  the  con- 
dderation  may  be  looked  at,  in  order  to  see 
who  may  bring  suit.   Chit.  Cont. .  124. 

Indibitatut  oMumpmt  by  one  joint  owner  of 
a  Bhip,  for  his  share  of  the  freight,  was  Joint  or 
several,  at  the  plaintiff's  election,  Stanley  v. 
ivfes,  8  Keble,  444. 

Mr.  Parsons,  in  bis  work  on  Shipping  and 
Admindty,  Vol.  1,  117,  commenting  on  the 
opinion  says:  "It  seems,  however,  well  8e^ 
tied,  that  where  the  contract  is  joint,  either  by 
agreement  or  implication,  as  where  the  Joint 
owners  are  general  partners  or  quati  purtnere 
in  the  particulaT  adventure,  they  must  sue  to- 
gether.^' 

The  probabilities  are.  that  a  settlement  had 
been  made  with  die  assignee  of  tiie  bankrupt 
owner,  and  in  that  case  this  action  will  hold.' 
Baker  t.  Jew^,  6  Mass.,  460. 

If  justice  is  done  between  parties,  by  per- 
mitting several  actions,  the  defendant  has  no 
cause  of  complaint.  In  the  case  at  bar,  the 
plaintiff  can  only  lose  this  action,  for  the  Stat- 
ute of  Limitation  bars  further  action.  Kimball 
V.  Sumner,  62  Me.,  811. 

Where  ^int  proper^  is  sold  by  a  sheriff,  one 
part  owner  m^  have  separate  action  for  sur- 
plus in  sheri^s  hands.  Hopkint  v.  Fbrtvth, 
14  Pa.  St.,  84. 

Where  joint  property  is  sold,  a  part  owner 
may  have  separate  action  against  the  purchaser, 
for  his  share  of  the  price.  Lyman  v.  Batton  A 
Me.  R.  R.  Co.,  58  N.  H..  884. 

Mr.  E.  C.  lattlefleld.  for  defendant 

Peters.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sues  the  master  of  a  vessel  for 
one  hslf  of  her  use  for  a  certain  time.  The 
vessel  was  let  as  a  whole,  the  plaintiff  owning 
but  one  hslf  of  her.  The  defense  set  up  is  non- 
joinder; the  defendant  contending,  under  the 
general  issue,  that  all  the  owners  should  be 
Joined  as  plaintiffs. 
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Such  is  the  general  rule;  and  the  rule  gov* 
ems,  unless  there  be  some  excuse  for  diare^nJ- 
ing  It.  Tenants  in  common  of  perstmal  prop- 
er^ have  a  single  claim,  uid  not  separate 
claims,  for  the  use  of  the  common  property. 
One  tenant  in  common,  of  course,  can  lease 
his  own  interest  separately  by  some  special 
agreement.  And  a  severance  may  be  created, 
by  the  debtor's  making  a  settlement  with  one 
owner,  for  his  share  or  interest  in  the  common 
earnings;  after  which  the  other  owner  may  sue 
for  his  share  separately.  The  case  hi  band 
does  not  come  within  the  permitted  exertions. 
Moody  T.  Sewalt,  14  He.,  395;  TTAi'fev.  CurUt, 
35  Me.,  584. 

It  is  contended  that  the  other  owner  could 
not  be  joined  as  a  plaintiff  in  the  present  case, 
because  he  had  been  declared  a  bankrupt.  This 
does  not  operate  as  a  severance.  The  assignee 
should  have  been  joined.  Alt  compet^t  nar- 
ties  must  unite,  whoever  they  may  be.  The 
bankrupt  law  provides  that  the  assignee  shall 
have  the  like  remedy  to  recover  all  debts,  as 
the  debtor  would  have  had  if  ithere  had  been 
no  decree  of  bankruptcv.  R.S.,U.S.,B§6046, 
5047.  Such  has  been  the  practice  in  this  coun- 
try and  in  England.  Add.  Cont.,  g  477;  Dic^, 
Parties,  160;  Thmmaon.  v.  Fr«re,  10  East,  418; 
Kelly  V.  Smith,!  Blatchf.,  290;  Murray  v,  Mur- 
ray, 5  Johns.  Ch.,  60;  WillinJc  v,  Renwiek,  28 
Wend.,  63;  Fuller  v.  Benjamin,  28  Me.,  255. 

To  this  it  is  replied  that  there  had  been  no 
assignee  appointed  for  the  owner  who  was  in 
bankruptcy.  The  case  is  indefinite  in  this  par- 
ticular. But  if  it  be  so,  it  calls  for  no  qualifl- 
cation  of  the  rule.  S(mie  party  representing 
the  ownership  should  be  joined,  lather  the 
owner  or  his  assignee  should  be.  The  name  of 
the  bankrupt  could  be  used,  until  an  assij^ee 
got  into  court,  and  the  defendant  could  not  ob- 
ject to  the  proceeding.  Mayhew  v.  Pi:nteeo$t, 
129  Mass..  832;  Reedw.  Paul,  181  Mass.,  129; 
Ramtey  v.  Fellowi,  58  N.  H.,  607. 

The  plainUff  ^umld  be,  allowed,  upon  payment 
ofcostt,  to  amend  the  writ  by  itmrUng  an  culdi- 
tional  plaintiff,  if  he  denrea  to  ;  o^trwim,  to  be 
nonsuit.    R.  8.,  ch.  88,  §  11. 

Walton,  Danforth,  Libbey,  EsMry- 
and  Foster*  JJ.,  ooncuned. 


STATE  OF  MAINE 

V. 

George  A.  LYHDE. 

1.  Where  a  witness  has  examined  a  pub- 
lic record  and  swears  that  he  has  mmAm 
a  true  copy*  such  copy  may  be  adaiit. 
ted  to  show  tlte  eontentsloi  the  record. 


(Knox- 


-Decided  December  fl.  IBMJ 
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N  EXCEPTIONS.  Overruled. 
Indictment  for  keeping  a  liquor  nuisance. 
A  witness  at  the  trial  testified  that  he  had  ex- 
amined the  records  in  the  office  of  Collector  of 
Internal  Ttevenue  and  had  made  a  true  cc^y  of  a 
certain  portion.    That  copy  was  then  admitted, 

r'nst  the  defendant's  objection,  to  show  that 
defendant  had  taken  oiit  a  licsise  as  a  retail 
Uquor  dealer.  Digitized  by  CjOOglC 


lS8{ft  Stowx  t. 

Mr.  Trae  P.  Flwwe.  Coun^  Attwn^y.  for 

Stale. 

Metm.  D.  HorUaacl  and  J.  B.  Han- 
lejt  for  defeDdant. 

P«ten,C^A.  (A,  delivered  the  opinion  of  Uie 
court: 

The  origlDal  record  of  payments  for  licensee, 
kept  in  the  office  of  the  Collector  of  Internal  Rev- 
enue, would  have  been  proper  evidence.  And 
a  oopv  of  the  same,  certified  by  the  collector 
himSf,  would  have  been.  A  copy  of  the  rec- 
ord, autheuticated  niereh'  by  a  clerk  in  the  col- 
lector's office,  an  unomciaJ  person,  standing 
TitboQt  other  proof,  would  be  neither  suffldoit 
Dor  admiaaible.  But  It  was  in  this  case  sup- 
ported by  the  testimony  of  the  clerk  as  a  wit- 
ness, wlw  swears  that  he  personally  examined 
the  record  and  made  a  true  copy.  The  copy 
suataioed  by  his  oath,  was  admissible,  if  the 
mode  of  proof  styled  "sworn  copies,"  or  "  ex- 
amined copies,"  is  allowable  by  the  practice  in 
thisState.  Biate  v.  Oorltam,  66  He.,  270. 

Examined  copies  are,  in  England,  resorted  to 
u  the  most  usual  mode  of  proving  records. 
Whart.  Ev.,  ^  04.  The  mode  is  explained 
and  commt^ed  in  Beat's  work  on  Evidence, 
§  486.  It  seems  to  have  prevailed  in  many  .of 
the  States,  including  Pennsylvania  and  New 
York.  It  was  at  an  early  date  adopted  in  some 
of  the  federal  ciKuit  courts,  U.  8.  v.  JoAm,  4 
DalL  4  [U.  S.].  412.  It  is  not  an  unknown 
mode  of  proof  in  New  England.  It  is  spoken 
of  as  a  well  settled  doctrine  io  New  Hampshire. 
W/tiielknim  v.  Biek/ord.  29  N.  H.,  471.  In 
Spauldingv.  Vincent,  24  Vt.,  501,  it  is  said  : 
■'The  more  usual  method"  (of  proving  a  dis- 
charge in  a  foreign  court  of  bankruptcy)  "is  a 
sworn  <xmy."  Mr.  Greenleaf  says,  1  Ev., 
f  485,  "Where  the  proof  is  by  copy,  an  exam- 
ined copy,  duly  made  and  sworn  to  by  any 
competent  witness,  is  always  admissible." 
At>ct>od  V.  Winlerport,  60  Me.,  260,  the  rule  is 
casually  approved,  Appleton,  j.,  there say- 
mg,  whilst  speaking  of  the  mode  of  proving  an 
army  record:  "A  sworn  copy  is  admissible,  or 
a  copy  certified  by  the  proper  certifying  offi- 
cer." 

Why  not  admisdble?  The  evidence  is  as  sat- 
isfactory, certainly,  as  a  certified  copy.  In  the 
latter  case  we  depend  upon  the  honor  and  in- 
tegrity of  an  official,  and  in  the  former  upon 
the  oath  of  a  competent  witness.  In  either 
case,  an  error  or  a  fraud  is  easily  detectable. 
^baUj,  the  reason  why  sut^i  a  mode  of  proof 
has  not  been  much  known,  if  known  at  all  in 
oar  [ractice  is,  that  it  is  cheaper  and  handier 
to  produce  copies,  and  if  a  witness  comes 
b^ad,  it  is  more  satisfactory  to  have  the  offi- 
cer who  controls  the  records  bring  them  into 
court.  In  some  jurisdictions,  certified  copies 
ue  not  admitted  in  all  cases,  but  only  from 
qwdal  necessity.  We  think  the  evidence  was 
properly  admitted. 

Ete^tiont  overruled. 

Waiton,  DaAforth,  Uhhtry,  Em«rx 
od  FMter*  JJ.,  ooncnned. 


WmtBnjh  S91 
Andrew  N.  8T0WB 

V. 

Betsey  MERRILL. 

1.  Abond  given  bythe  grantee,  three  years 
after  the  delivery  of  an  absolute  deed* 
eenditioned  to  reeonvey  to  the  grant- 
or, cannot  be  considered  a  defeasance* 
BO  as  to  conatitute  the  deed  a  mort- 

rign  under  the  Statutes  of  Maine.  R. 
,  ch.  90,  §  1. 

2.  A  note  payable  "in  one  after  date" 

mar  be  identified  as  one  payable  in 
one  year  to  eorreapond  with  one  de- 
scribed in  the  mortgage  given  to  secure 
it. 

8.  It  is  not  necessary  for  the  mortgagee 
to  si^  the  mortgage,  in  order  to  make 
an  agjreement  in  relation  to  the  time 
of  rMemption*  inserted  in  the  mort- 
gage, binding^  upon  him ;  and  it  is  not 
necessary  to  insert  such  agreement  in 
the  notice  of  foreclosure  of  aaoh  amort- 

4.  ^notice  of  foreclosnre*  published  in 

three  successive  issues  of  a  weekly  news- 
paper and  recorded  the  next  day  after 
the  last  publication,  is  sofBcient  under 
the  Statutes  of  Maine.  R.  S.,  ch.  90,  g  6. 
6.  The  Jndjpnent  in  an  action  of  dower 
is  not  bmding  on  one  who  was  not  a 
party  or  privy. 

(Oxford  Decided  December  7, 1886.) 

WRIT  OF  ENTRY.  Judgment  for  plaint^. 
The  case  is  sufficiently  stated  in  the  o[didon. 
Mr.  R.  A.  Frye,  for  phiintifl. 
Mr.  S.  F.  Gibson,  fordtfendant. 

Virgin,  J.,  delivered  the  opinion  of  the 
coiut: 

Writ  of  entry.  Both  parties  claim  title  from 
Joseph  L.  Merrill;  the  plaintiff,  as  assignee  of 
an  alleged  foreclc^ed  mortgage  of  the  demand- 
ant premises  given  by  J.  W.  Merrill,  son  of 
Joseph  L.,  who  derived  his  title  through  aev> 
eral  mettu  conveyances  from  his  fother;  and 
the  defendant,  formerlv  the  wife  and  now  the 
widow  of  Joseph  L.  Merrill,  by  virtue  of  an 
alleged  assignment  of  dower  set  out  to  ber  on 
a  writ  of  seisin  issued  October  16,  1888,  on 
a  judgment  for  dower  recovered  on  default 
against  her  son  at  the  preceding  September 
Term. 

1.  Willis'  bond  to  his  grantor,  Joseph  L. 
Merrill,  executed  more  than  three  years  after 
the  delivery  of  Merrill's  absolute  deed  to  him, 
cannot  be  considered  an  instrument  of  defeas- 
ance and  thereby  render  the  conveyance  a 
mortgage,  the  bond  not  having  been  "executed 
at  the  same  time  with  the  dera  or  as  a  part  of 
the  same  transaction."  R.  S.,  cb.  90, SI.  And 
the  fact  that  the  defendant  took  a  slnuIarhoDd 
from  Philbrook  to  herself  more  than  a  year 
after  Willis  conveyed  to  him,  shows  that  she 
always  also  understood  it,  and  were  it  other- 
wise, the  bond  never  having  been  recorded,  it 
would  not  have  operated  as  a  defeasance  as 
against  the  subsequent  grantees,  Philbrook  or 
TVitchell.   R  8.  (1871),  ch.  78  §  9. 

2.  While  the  mortoage,  under  which  the 
idainlUt  cliUms,  describes  the  note  secund  there.  i 
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by  as  one  pajable  in  "one  year,"  and  the  oote 
produce]  has  a  blaok  space  therein  after  the 
words  "in  one"  and  before  the  words  "after 

date,"  the  identitv  ia  established  by  the  recital 
in  the  case  that  the  "execution  and  delivery  of 
the  deed  of  assignment,  also  the  note  secured 
and  unpaid  are  admitted."  Moreover,  if  no 
such  ad!inission  liad  been  made,  the  note  itself, 
with  the  attendingcircumstances,  satisfies us.in 
the  absence  of  any  counter  testimony,  that  the 
word  "y&a"  was  intended  by  the  parties  to  fill 
the  blank.  JfieboU  t.  F^^ingiam,  45  He., 
320,  and  cases  cited  in  the  opinion  of  the  court. 

8.  It  is  contended  that  the  agreement  limit- 
ing the  time  of  redemption  to  one  year,  as  au- 
thorized by  Stat.,  1876,  ch.  118,  nowR.  S.,  ch. 
90,  g  6,  although  it  was  "inserted  in  the  mort- 

fage"  as  the  statute  requires,  it  was  not  signed 
y  Uie  mortgagee,  which  this  statute  does  not 
require.  But  both  parties  are  not  required  to 
sign  a  deed  of  this  character,  in  order  that  its 
stipulations  shall  be  binding  on  them;  being  a 
de^  poll,  on  acceptance  by  the  grantee  it  be- 
came the  mutual  act  of  both  parties  thereto  and 
therefore  binding  on  them.  Hewdl  t.  IKU,  3 
Met.,  181. 

4.  Neither  does  the  rtatnte  require  such 
agreement  to  be  incorporated  in  the  notice  of 
foreclosure.  The  nouce  of  foreclosure  con- 
tains everything  required  by  R.  S.,  ch.  90,  §  6, 
viz:  the  claim  by  mortgage  of  premises  so  in- 
telligibly described  as  to  inform  the  party  en- 
titled to  redeem,  with  reasonable  certainty  what 

S remises  are  intended  {Chats  v.  McLetutn,  40 
[e.,  875):  mention  of  the  date  of  the  mortage; 
aul  an  alk»ation  of  a  l»each  ai  its  condition 
together  with  a  claim  of  foreclosure  by  reason 
thereof. 

5.  The  law  does  not  require  publication  of 
the  notice  twenty-one  days  before  record. 
•'It  was  published  in  three  consecutive  weekly 
issues  of  the  newspaper.  The  record  in  the 
registry  of  deeds  must  be  'within  thirty  days 
after  such  last  publication.'  Therefore  it  may 
be  within  one  day  after."  Wilaon  v.  Page,  76 
Me.,  281. 

6.  It  ia  contended  that  the  transactions  bei 
tween  J.  L.  Merrill  and  Willis  constituted  a 
mortgage;  that  the  conveyance  of  November 
37,  1868,  from  Willis  to  PhiJbrook,  operated 
as  an  assignment  of  that  mortgage  which  was 
paid  and  thereby  discharged  April  5,  1871. 
The  only  evidence  tirjBied  in  support  of  such 
contention  is  the  nominal  receipt  of  that  date 
from  Philbrook  to  Merrill.  But,  as  already 
seen,  the  deed  and  bond  did  not  constitute  a 
mortgage;  and  the  giving  of  another  bond  in 
186S  shows  the  parties  understood  the  former 
was  DO  iDstrument  of  defeasance.  Moreover, 
as  late  as  Dee.  14,  1872,  J.  W.  Merrill,  son  of 
J.  L.  Merrill  and  of  this  defendant,  took  a 
iKtnd  of  the  OTemises  from  Philbrook  and 
Twitchell  and  Willis'  successors  in  title,  where- 
by they  obligated  themselves  to  convey  it  to 
him  on  payment  of  $650  at  the  various  times 
therein  specified;  which  he  would  not  be  like- 
ly to  do,  if  the  parties  understood  the  title  was 
one  of  mortgage  and  that  discharged. 

We  are  of  opinion,  therefore,  that  the  plain^ 
iff  has  proved  a  regular  chahi  of  title  from 
WilUs,  to  whom  this  defendant  released  her 
rij^t  of  dower  which  she  now  sets  up  in  de- 
fense; which  title  became  absolute  in  one  year 
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after  the  first  publication  of  his  notice  of  fore- 
cloetire.   To  be  sure  the  defendant  recovered 

Judgment  for  dower  against  her  son,  who  once 
lela  the  title,  four  years  after  he  had  conveyed 
it  to  the  plaintiff's  a^gnor;  but  assuming,  with- 
out deciding,  that  the  commissioners  selected 
to  set  out  the  dower  were  legally  sworn  by  the 
deputy  sheriff  who  held  the  writ  of  seisin,  that 
judgment  cannot  bind  this  plaintiff  who  was 
neither  party  nor  privy  thereto;  and  benoe 
there  must  he. 
Judgment  for  the  plaintiff. 

Peters.  Ch.  J.,  Walton,  XAIm^  and 
Haskell, ooncurted. 

Henry  K.  WHITE  et  al. 

V. 

0.  M.  EILQORE  and  Trustee;  Huasey  mod 

Conant,  Claimat^*. 

1.  An  oral  aastmment  of  a  duwe  in  ac- 
tion is  valid  when  made  for  a  Talnsible 
eonalderation  and  perfected  by  a  de- 
livery. The  delivery  may  bo  ■ymbol* 
leal  or  oonstmctive  and  evidenced  by  a 
less  B^ificant  act,  when  the  cl»im  aa- 
sigDed  is  not  capable  of  a  mairaal  de- 
livery. Uke  an  necntion,  note  or  bond. 

3.  Such  an  aaalmment  of  an  aeemuii 
may  be  made  for  collateral  security, 
and  It  will  be  so  regarded  when  that  ap- 
pears to  have  been  lite  faitentloa  of 
the  parties. 

8.  Three  men  agreed  that  the  first  should 
pay  the  second  a  certain  sum  dne  from 
the  first  to  the  third,  the  third  being 
then  indebted  to  the  seeond  and  raeelv- 
ing  at  the  time  a  farther  credit  from  tbe 
second.  Held,  that  this  was  a  valid 
oral  assipiment  of  the  aoeonai,  due 
from  the  first  to  the  third,  ttom  the 
third  to  theseocmd. 


(Somenet 


0' 


-Dedded  December  9,  uea.) 


N  EXCEPTIONS.  Suetain^. 
Equl^.  Assignment  of  choses  tn  action. 
The  case  is  stated  in  the  oidnion. 
Meun.  Walton  A  Walton,  with  Jfiaan. 
Danforth  A  Oonld  for  plaintifb: 

Flanders'  verbal  agreement  to  pay  Kilgoi«'s 
debt  was  within  the  Statute  of  Fiauds.  SiUon 
v.  Di-ntmore,  31  Me.,  410;  Baae  v.  WhitUer 
Id.,  545;  Slewartv.  Campbett,  58  Me.,  439;  Fur- 
bit!i  V.  OoodTWW,  98  Mass. ,  396;  W/iitn^  v.  Mun- 
roe,  19  Me.,  43;  LangdM  v.  ^^ardaon,  58 
Iowa,  610;  JTi^wT.  £'(m(frie4»en,180  Mass.  .487. 
Mr.  C.  A.  Harrlnirton.  for  daimants: 
A  judgment  may  be  assigned  by  parol  or  by- 
writing.    Fbrd  V.  Stuart,  19  Johns.,  842. 

A  bounty  due  from  a  town,  may  be  assigned 
byparol.  Sprague  v.  Prani^ort,  60  Me.,  85S, 
Other  cases  bearing  more  or  leas  strtm^y  on 
same  point.  ^'mpaonT.  Bibber,  59  He.,  IM* 
Ouriit  V.  Norri9. 8  Kck.,  880;  Jom$  t.  Witter 
18  Mass.,  804;  Dunn  v.  8neU,  15  Maaa,  485- 
Cmekerr.  Whitney,  10Mas8.,816;FoMv.  ffatuim' 
a  Me.,  883;  Titeombv.  Thomae,  6  Me.,  385;  Nat 
Exdiange  Bank  v.  MeLoon,  78  He.,  496. 

Peters,  Oh.  J.,  delivered  thelc^dnkm  of  the 
court : 

It  is  a  suffldf^t  frt||igni@,o^|i;gctsof  tbe 
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cue  to  sav,  tlmt  the  tniBtee,  Flanders,  owed 
ibe  defendant,  Eitgore,  on  account,  and  the 
defenduit  owed  the  claimants,  Hussey  &  Con- 
ant,  on  account ;  that  there  was  a  verbal  agree- 
ment between  the  parties  that  Flanders  should 
pay  to  Hussey  &  Conant  what  he  owed  Eil- 
gOK  towards  the  satisfaction  of  their  debt 
against  Qlnoe;  that  Flanders  promised  to  send 
a  dieck  toMTisey  &  Conant,  out  vas  trusteed 
intlds  snit  before  the  check  was  sent. 

Which  party  lias  the  better  claim  upon  the 
fund  in  ^e  trustee's  handsT  The  claimants 
antend  that  the  defendant  assigned  his  accoimt 
agaioBt  the  trustee  to  them  ;  Stat  the  transac- 
Wtt  amounted  to  an  egiiitable  wdgDiDeiit,  made 
onlly.  The  pUdntifl  contends  otherwise . 

The  gronna  taken  by  the  plaintiff  is,  that 
there  was  not  an  assignment  for  two  reasons: 
1,  that  there  was  no  consideration ;  2,  that  there 
was  DO  ddivery  of  the  debt  or  thing  assigned. 

Tlie  doctrine  of  equitable  assignments  of 
cbcwfl  in  action  was,  at  an  early  date,  adopted 
by  the  law;  and  it  has  been  an  expanifing, 
mwtngdoccrine.  The  genraal  rule  of  courts 
OH  been  thaL  to  establish  a  mere  oral,  or  writ- 
ten or  unwritten  agreement,  assignment  of  a 
chose  in  action,  both  a  consideration  and  a  de- 
livery must  be  proved,  not  only  as  against  cred- 
Itots  and  subsequent  purctiasers,  but  as  between 
the  parties  thmnaelvea.  If  it  be  asked  why  there 
iboold  be  more  particularity  of  the  requirement 
of  deUveiy  in  equitable  thm-in  legal  sales,  the 
answer  is,  that  mm  the  nature  oithings,  there 
b  Dothlog  else  to  indicate  that  it  is  an  executed 
rather  than  an  executory  contract ;  nothing  to 
clearlr  mark  the  Int^tiou  of  the  puties.  There 
voau  be  too  much  uncertainty  and  misunder- 
standing in  such  equitable  contracts,  unless  the 
nile  lespectinR  consideration  and  delivery  be 
sdhend  to.  Equl^,  in  ita  UberaUty,  Invented 
the  doctrine  and,  at  the  same  time,  in  Its  cau- 
tion, provided  certain  requirements  to  1m  ob- 
■errea  in  its  application.  While  equity  dis- 
penses with  some  forms,  it  insists  upon  others. 

The  element  of  valuable  consideration  has 
been  quite  rigidly  adhered  to.  Our  own  cases 
have  uniformly  required  it.  ' '  The  presence  of 
a  Taluable  consideration  becomes  the  essential 
ud  necessary  element  of  an  equitable  assign- 
tnent."   TaUman  v.  Hoey,  89  N.  Y.,  687, 

A  delivery  is  Jnst  as  essential  an  element  as 
the  presence  of  a  valuable  consideration, 

ItiBsaid  by  Redfleld,  J.,in  Whim  v.  Skinner, 
23Vt.,  581:  "We  know  of  no  case  where  an 
ignnnent  to  assign  a  chose  in  action,  without 
eren  a  symhotical  delive^,  has  been  held  valid, 
between  the  poitieseTen.  While,  however,  de- 
Itmy  or  its  equivalent  is  necessary  in  those 
csaes  of  "  imperfect  transfer,"  rather  insignifi- 
cut  acts  tiave  been  in  many  instances  allowed 
to  answer  Uie  requirement.  Various  circum- 
Mances  and  situations  of  parties  have  been  con- 
itroed  as  tantamount  to  delivery.  And  eep&- 
oall;  is  this  so  in  respect  to  verl»U  assignments 
of  delits  which  are  not  evidenced  l>y  any  writ- 
ing and  therefore,  not  suBoeptible  of  manual  or 
rtriUe  delivery. 

In  BotAint  v.  Bacxm.  8  He.,  846,  Hellen, 
Ch.  J.,  Bud :  "A  bond  or  note  may  be  assi^ed 
upon  valuable  consideration  by  mere  delivery 
to  the  aarigneefor  his  use.  In  those  cases,  the 
■XHMionioteiBeTldeiice.oftbed^due.  When 
uw  debt  is  due  on  book  merely,  as  a  man  can- 
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not  deliver  over  to  an  aasigne^-of  such  debt  bis 
general  book  of  accounts,  a  copy  of  the  account 
taken  from  the  book,  with  an  order  on  the 
debtor,  may  well  be  considered  as  a  delivery." 
In  subsequent  cases,  not  as  much  was  required. 

In  Porter  v.  BuUard,  26  Me.  ,448,  it  was  a  suf- 
ficient delivery,  that  a  copy  of  an  account  was 
handed  over,  and  it  was  uiere  held  that  a  re- 
ceipt from  the  assignee  to  the  asdgnor,  admit- 
ting a  transfer  to  himself,  was  sufficient  evi- 
dence of  a  delivery.  In  Gamtey  v.  QardTtsr, 
49  Me. ,  167,  the  court  held  that  the  assignment 
of  a  debt  might  be  made  by  parol,  and  might 
be  inferred  from  the  conduct  aod  acts  of  the 
parties.  In  Spragvev.  Frankfort,  60  He.,  268, 
It  appeared  that  a  person  volunteeied  for  the 
war,  as  a  sutistitute  for  an  enrolled  man,  for  the 
sum  of  $600,  verbally  agreeing  that  any  future 
bounties  payable  to  him  should  belong  to  the 
person  whose  place  he  took-  and  this  was  held 
to  l>e  a  parol  assignment.  In  that  case  there 
was  nothing  to  deliver  and  might  never  be. 
The  assignment  was  a  part  of  the  original 
agieeinent,and  a  part  of  the  c(msideration  were- 
for.  The  parties  acted  under  it.  ^mptm  r. 
Bibber,  59  Me.,  196,  is  a  still  more  radical  case 
perhaps.  But  In  that  case  there  was  more  than 
merely  spoken  words  to  constitute  an  assigu- 
ment;  there  were  circumstances.  The  assignee 
had  an  equitable  lien  for  his  repairs. 

There  should  undoubtedly  be  something 
more  than  words  to  constitute  sole  and  deliv- 
ery; there  must  be  some  act.  "Any  order, 
writing  or  act,  which  makes  an  appropriation 
of  a  fund,"  amounts  to  an  equitable  assignment 
of  that  fund.  Story,  Eq.  Jur.,  §  1047.  A  con- 
structive deliveiT  may  be  evidenced  by  conduct 
indicating  that  the  asngnor  relinquishes  and  the 
assignee  assumes  control  of  the  chose  in  action. 
Brewer  v.  J/^anklin  MiUs,  42  N.H.,  398;  Wt^- 
itma  V.  IncertoU,  89  N.  Y..  608. 

In  accordance  with  this  view  of  the  law,  we 
think  that  the  claimants  are  entitied  to  a  por- 
tion of  the  fund.  There  was  a  consideration 
for  the  assignment.  The  claimants  let  a  por- 
tion of  their  goods  go  upon  the  strength  of  the 
aseigument.  The  agreement  to  buy  the  debt 
was  a  consideration  for  its  sale.  The  acts  of 
the  three  parties,  one  selling,  another  buying 
and  the  third  agreeing  to  account  to  the  buyer, 
done  contemporaneously,  amounted  to  at  least 
a  constructive  delivery.  It  was  enough  to  "sat- 
isfy the  reason  and  policy  of  the  law." 

The  assignees  cannot  hold  all  iJie  funds.  Only 
|34.44was  due  them  when  the  writ  was  servea, 
whilethedebt  assigned  was  $60.68.  The  trans- 
action has  evidently  resolved  itself  into  a  mat- 
ter of  security. 

Says  Story,  J.,  in  Flagg  v.  Mann,  3  Sumner, 
486:  "  If  a  transaction  resolve  itself  into  a  se- 
curity, whatever  may  be  its  form,  and  whatever 
name  the  parties  may  choose  to  give  it,  it  is  in 
equity  a  mortgage."  The  fund  should  be  di- 
vided as  before  indicated.  Any  other  view 
would  cast  a  frandulent  shadow  ovw  the  orig- 
inal assignment  Buch  an  assignment  could  as 
properly  be  for  collateral  secumy  as  to  be  aljso- 
lute.    Tc^  v.Botefcer,  183  Mass.,  377. 

Sxe^tunu  ,9tutained.    (Maimante  to  heme 

WaHoii,Panforth«  libbey,  Hm^rr  and 
Fost«r* concurred.  oigiiizedbyV^OOy 
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Inhabitants  of  MONMOUTH 
ElioB  PLIMPTON  of. 


Wilbert  WOODBITRY  al., 
SAME. 

In  a  wArrantsr  deed  by  the  owner  of  the 
land,  the prantor  said:  "I,  *  •  *,  do 
hereby  give,  grant,  bai^^n,  sell  and 
convey  unto  tne  Bald  E.  Fiiiapton  and 
sons,  their  heirs  and  assigns  forever,  the 
xight  of  having,  building  and  maintain- 
ing, and  repairiiigand  keepti^  in  re- 
pair a  dam  MnroniPitrgMtory  Streau, 
on  premises  conveyed  to  me  by  C.  P. 
I>unn,  at,  on  or  near  where  the  dam  now 
is,  with  the  right  to  so  much  of  said 
premises  as  may  be  necessary,  on  which 
to  build  and  maintain  said  dam,  with 
ite  wings."  Held,  that  tiie  deed  eon- 
▼eyed  the  fee  In  the  land  on  which 
the  dam  was  built  and  maintained. 

(Kennebec  Decided  December  T,  ISBS.) 

ON  report.   Judgment  for  wmplainanit. 
ComplaintB  for  flowage. 
The  facts  in  the  two  actions  are  the  same, 
and  are  stated  in  the  opinion. 

Mestrs.  Potter  ft  Laaearter,  for  com- 
plainants in  first  action: 

The  words  of  the  deed  conveyed  a  fee  in  the 
land  on  which  the  dam  stands,  and,  conse- 
quently, complaint  for  flowage  will  lie.  The 
folio wmg  words  liave  been  held  to  convey  a  fee: 
•'uaeof,  "entire  tnoonus of."  "all  the  improve- 
ments, income  and  benefit  of,"  "all  the  profits 
of,"  "privileges  of,"  " including  all  the  privi- 
lege  of."  Reed  v.  Seed,  9  Mass.,  873;  An- 
dTewav.Boyd,bMjn.,\m:  Butterfiddv.  Hatkiiu, 
88  Me.,  885;  Oleaeon  v.  Fayerweather,  4  Gray, 
848;  .7!>rrarv.Ciwper,84Me.,8e4;  DiUiwiham 
V.  BoberU  75  Me..  469. 

There  is  nothing  ta  the  ownership  or  occu- 
pancy of  the  land  on  which  this  dam  stands, 
analo^ua  to  an  easement.  An  easement  is  "  a 
right  ID  the  owner  of  one  {larcel  of  land,  by  rea- 
son of  such  ownership,  lo  use  the  land  of  an- 
other for  a  special  purpose,  not  inconsiBtent  with 
a  general  property  in  the  owner."  Bouv.  L. 
Die;  2  Washb.  Real  Prop.,  36. 

The  construction  contended  tax  presenresthe 
proper  and  l<mg  established  distinctions  between 
estates  in  fee  and  easements,  and  is  clearly  war 
ranted  by  the  dedans  of  this  court.  Parrar 
V.  Cooper,  aupra;  JOHUTigham  v.  BoberU,  «apra. 

Mr.  A.  M.  Speuv  for  complahumts  Iniaec- 
ond  action. 
Meem.  Cb^  *  Cilay,  lor  defendants. 

Foster.  </.,  delivered  the  (pinion  of  the 
court; 

This  is  a  complaint  for  flowage.  It  is  a  stat- 
utory proceeding.  To  be  entiUed  to  maintain 
it.  the  complainant  must  show  that  the  condi- 
tions of  the  statute  have  been  complied  with. 
The  only  condition  concerning  wiiich  there  is 
any  controversy,  and  the  only  question  involved 
in  this  case  is,  whether  the  dam  which  causes 
the  flowing  Is  erected  and  maintained  on  land 
of  the  defendants. 
20 


It  is  admitted  that  defendants  own  a  mill, 
mill  privilege  and  dam,  on  tibe  stream  some 
ways  below  the  one  in  question,  which  is  a  res- 
ervoir dam,  built  and  maintained  by  the  de- 
fendants, for  the  purpose  of  supplying  water  to 
their  mills  below.  That  such  a  dam  is  protected 
by  the  provisions  of  the  statute,  if  erected  and 
maintamed  on  land  of  the  defendants,  there  can 
be  no  question.  MUon  v.  BuUerfield,  31  Me., 
381;  Dingley  v.  Gardimr,  78  Me.,  66. 

"Any  man  may  on  his  own  land,  erect  and 
maiutam  &  water  mill  and  dams  to  raise  water 
for  working  it,  upon  and  across  any  stream,  not 
navigable.'^  R  8.,  ch.  98,  §  1. 

Whatever  rights  the  defendants  have.  inrd»- 
tion  to  this  reservoir  dam,Were  derived  by  war- 
ranty deed  from  one  John  G.  Robie,  who  was 
the  owner  of  the  land  where  the  dam  ii  situ- 
ated. In  that  deed  he  says:  "I,  *  *  *  do 
hereby  give,  grant,  bar^n,  sell  and  convCT, 
unto  the  said  E.  Plimpton  and  sons,  their  heus 
and  assigns  forever,  the  right  of  having,  build- 
ing ana  maintaining,  and  repairing  and  keep- 
ing in  repair,  a  dam  across  Purgatory  Stream 
on  premises  conveyed  to  me  by  C.  F.  Dunn  at, 
on  or  near  where  the  dam  now  is,  with  the  ri^bx 
to  so  much  of  said  premises  as  may  be  neces- 
sary, on  which  to  build  uid  maintain  said  dam 
wiUi  its  wings."  The  same  deed  conveys  to  the 
defendants  certain  easements  over  the  land  of 
the  grantor,  such  as  the  ririit  to  pass  to  and 
from  said  dam  frMn  the  road,  the  right  to  flow 
to  a  certain  height  and  to  remove  obstructions 
from  the  stream,  etc.  The  habendum  in  said 
deed  is  in  these  words:  "  To  have  and  to  hold 
the  aforegranted  and  bargained  premises  and 
rights  with  all  the  privileges  and  apportenaDoeB 
tha«to  belonging,  to  them  the  said  £.  PUmploii 
and  sons,  thnr  h^  and  assigns,  to  thdr  use  ud 
behoof  forevo-;"  and  followmg  which  are  the 
usual  covenants  of  warranty. 

The  question  is,  whether,  by  this  deed,  the  de- 
fendants obtained  a  fee  to  so  much  of  the  land 
as  is  covered  by  this  dam.  We  think  they  did. 

Prof.  Washburn,  Vol.  3,  633,  speakmg  of 
forms  of  conveyance  by  private  grant,  says  that 
It  is  not  necessary  "  That  the  deed  diould.  in 
terms,  convey  the*  land  or  thing  intended  to  be 
granted,  if  such  grant  is  implim  from  what  is 
described.  Thus,  a  grant  of  tiie  rents,  iames 
and  profits  of  a  tract  of  land,  is  the  grant  of  the 
land  itself.  If  the  grant  be  of  the  uses  of,  and 
dominion  over  land,  it  carries  the  land  itaelf." 

"  Such  designation  and  description,  dioa^ 
ustial,  are  not  always  essential.  I^nd  will  often 
pass  by  other  terms."  Shet^  v.  Sdden,  3  WalL 
(69  U.  S.,  XVn.,  Law.  ed.,  825).  187. 

The  same  is  true  in  regard  to  devises,  where 
the  following  words  have  been  held  to  convey 
an  estate  in  the  land,  equivalent  to  a  devise  ot 
the  land  itself,  either  in  fee  or  for  life,  accord- 
ing to  the  limitation  expressed  in  the  devise: 
the  income  of  hmd,  Seed  v.  Seed,  9 Mass.,  874; 
Andremv.  Boyd,  0  Me. ,  903;  the  income  and  in- 
terest of  land,  BlaTushoTd  v.  Brooke,  13  Pick., 
68;  Fay  v.  Fay,  1  Gush.,  101;  rents  and  profits. 
South  V.  AUeiM,  1  Salk.,  338;  improvement, 
use  and  benefit,  Oleatony.  Fityeru>eavier,4  Gray, 
861;  ^  my  ririitand  benefit,  Newkerk  v.  JV'etc- 
A«rji;,  a  Cables,  861. 

In  ttsmr  v.  Cboper,  84  He.,  897,  the  court 
held  that  a  deed  of  "  an^widlvidai^moie^  for- 
ever, of  tiie  pr47§«g(b(^AfM6)M^L@invi^ed  a 
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fee  in  the  mill  yard.  And  in  the  same  deed,  a 
moiety  of  a  double  saw-mill  was  conveyed, 
■"with  the  privilege  of  forever  having  and  keep- 
ing a  saw-mill  on  the  same  plat  of  ground 
whereon  the  same  conveyed  moiety  nowstaada;" 
aid  these  words  were  held  to  convey  a  fee; 
"far,"  as  S^pley,  G.  J.,  remarked,  "a  convey- 
anceof  the  'use ofthelandforever'.is equivalent 
to  a  conveyance  of  the  land."  This  case  is 
dted  and  approved  in  Dillingham  v.  Bobert$, 
75  Me.,  471,  where  a  deed  conveying  a  parcel 
of  land  bounded  on  one  side  by  the  shore  of  the 
sea  at  high  water  mark,  contained  the  follow- 
mgwor£,  "including  all  the  pHvilege  of  the 
shore  to  low  water  mark;"  and  the  court  held 
that  the  fee  in  the  land  between  high  and  low 
water  mark  passed  to  the  grantee. 

In  Catdwellv.  Fulton,  81  Pa.  St.,  476,  the 
grantor  conveyed  the  full  right,  title  and  privl- 
^e  of  (Ugging  and  taking  away  stone  coal,  to 
any  extent  the  grantee  might  think  proper  to 
do  or  cause  to  be  done,  under  any  of  the  land 
Dwned  and  occupied  by  the  grantor;  and  the 
«ourt  there  held,that  such  an  interest  in  the  mines 
under  the  grantor's  lands  passed,  as  to  distin- 
guish it  from  a  right  of  easement  in  the  land. 

Examining  the  language  of  the  deed  before 
us,  we  find  that  the  grantor  not  only  says  that 
lie  does  "give,  grant,  bargain  uid  snl  and  con- 
vey unto  the  grantors,  tneir  hdts  and  aasigiis 
ftsever,  tibe  ri^t  of  having,  building  and  main- 
talnhig  and  repairing  and  keeping  m  repair,  a 
dam "  on  certain  premises,  but  he  also  in  the 
same  clause  conveys  ' '  the  right  to  so  much  of 
said  premises  as  may  be  necessary,  on  which  to 
boild  and  maintain  said  dam  with  its  wings." 
If  there  is  any  doubt  as  to  the  meaning  of  the 
language  used,  it  must  be  taken  most  strongly 
iff&inflt  the  grantor  and  fn  favor  of  the  grantees. 
He  conveys  the  "right"  to  a  definite  parcel  of 
land.  The  extent  of  that  parcel  is  that  which 
"may  be  necessary  on  which  to  build  and  main- 
tolnlsaid  dam,  with  its  wings." 

Webster  defi  nes  ' '  right '  to  be  '  'just  claim ; 
legal  title;  ownership.  Had  the  grantor  con- 
veyed all  his  right,  title  and  Interest  ia  the 
parcel  thus  described  to  the  grantees,  thdr  heirs 
and  assigns  forever,  the  fee  would  undoubtedly 
harepamed.  Here  he  conveys  his  ri^ht,  which, 
in  this  connection,  is  equivalent  to  title. 

"It  can  hardly  be  doubted,"  says  Litingston, 
in  Newkerk  v.  Newkerk,  2  Cai.,  851,  "  that 
a  devise  of  a  man's  right  In  land  will  pass  all 
hb  estate  and  Interest  therein  and,  of  course,  a 
fee,  if  he  himself  have  one.  Right  is  equiva- 
loit  to  all  right;  and  if  all  his  right  be  devised, 
what  is  there  left  for  others?" 

Here  the  right  is  to  so  much  of  the  premises 
as  may  be  necessary,  on  which  to  build  and 
maintain  a  dam,  with  its  wings;  and  this  right 
ii  not  repugnant  to,  but  rather  expressive  of, 
the  right  previously  named:  that:  of  having, 
bnildiitg  and  maintaining  and  repairing  and 
kee[rinrin  repair  a  dam  upon  that  particular 
spot.  It  is  something  more  than  the  mere  right 
to  do  an  act  or  a  series  of  acts  upon  this  parcel 
<^  land,  and  herein  Ues  the  distinction  between 
the  grant  of  a  fee  and  an  easement  therein. 
The  conveyance  was  of  the  entire  beneficial  oc- 
cmMUion  of  such  parcel,  strongly  indicative  of 
■a  fee,  and  not  for  uses  which  might  be  only  in- 
tmnittent  wid  occaslDnal;  uses  sometimes  de- 
nominated "non-contiinKnu." 


And  when  we  apply  the  rule  of  construction, 
that  in  determining  the  meaning  of  the  parties, 
recourse  may  be  had  to  the  whole  instrument, 
our  conclusions  are  sustained  by  the  language 
of  the  habendum  where  the  "aforegrantM  and 
bargained  premiaes  and  rights"  are  named. 
The  parties  evidentlv,  from  a  fair  construction 
of  the  language  used,  recognized  the  distinction 
between  the  title  or  estate  in  fee  which  was 
granted,  and  the  easements  subsequently  named 
in  the  deed,  such  as  the  right  to  fiow,  to  pass 
and  repass,  and  to  enter  and  remove  obstruc- 
tions, etc 

Furthermore,  whateva  estate  was  conv^ed 
was  one  of  inheritance.  'The  deed  is  one  of 
warranty,  with  covenants  warranting  and  de- 
fending the  premises  to  the  defenduits,  their 
heirs  and  assigns  forever. 

It  is  claimed,  however,  that  the  estate  was 
not  one  in  fee  simple,  but  a  qualified  or  deter- 
minable fee,  and  that  it  will  continue  no  longer 
than  the  land  may  be  occuj^  and  used  for  a 
dam .  Granting  the  oonstructlon  thus  claimed 
by  the  learned  counsel  for  the  defendants;  nev- 
ertheless such  an  estate  would  pass,  subject  to  a 
reverter,  and  would  continue  until  the  qualifi- 
cation or  limitation  annexed  to  It  is  at  an  end. 
It  would  constitute  an  estate  boUi  descendible 
and  assignable.  MmtUon  v.  J^n^ton,  64  He., 
333.  And  consequently,  whether  the'  estate 
granted  be  one  In  fee  dmple,  or  a  base,  qualified 
or  determinable  fee,  is  not  important  here,  in- 
asmuch  as  in  either  case  the  defendants  would 
be  possessed  of  a  title  sufficient  for  the  main- 
tenance of  this  action. 

Judgment  for  eom^aitiants.  Gmmiutonert 
to  bfi  appointed  at  Nisi  Prius. 

Peters.  Ch.  J:,Walton,  Oanlbrth,  Ub- 
and  Eatmry,  JJ.  cancuired. 


Edmund  F.  WEBB,  Admr., 
«. 

Edmund  A.  FULLER  at. 

For  some  rears  before  the  death  of  a 
mother,  ner  two  sons  managed  her 
property,  oonsisting  of  bonds,  stock  and 
money ;  they  changed  its  form  and  eon- 
verted  it  to  their  own  use,  and  after 
her  death  reftased  to  aceonnt  therefor 
with  the  administrator.  Held*  that 
equity  was  ft  pn^er  remedy  tor  the 
aamimstrator. 

(Waldo— DeoMea  December  8,  U86J 

DEMURRER  to  Mil  in  equity,  fordiscovery. 

The  case  Is  stated  in  th$  opinion  of  the  court. 
Mr,  Amieton  Webb,  for  complainant: 
Such  bllu  are  expressly  authorized  by  Rev. 
Stat.,  ch.  77,  %  18  (Act  of  1881,  ch.  68,  %  8). 
A  case  of  equitable  Jurisdiction  is  also  author- 
ized by  ch.  77.  %  «,  item  10  (Act  of  1874,  ch. 
175). 

A  bill  of  discovery,  In  its  true  sense,  is  one 
filed  for  the  sole  purpose  of  compelling  the  de- 
fendant to  answer  interrogatories  ana  disclose 
and  produce  papers  and  documents  and  asking 
no  relief  in  the  suit.   1  Pom.  Eq.  Jur.,  §  91. 

It  does  not  follow,  h^^^i^^pf  law 
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will  give  relief,  that  this  court  loses  the  con- 
current lurisdiction  it  has  always  had,  and  un- 
til the  law  is  clear  on  the  subject,  the  court 
will  enterttun  the  Jurisdiction.  1.  Pom.  Eg. 
Jut.,  g  17«;  BaObone  v.  Warren,  10  Johns.,  687; 
Kinff  V.  BaldiHn,  17  Johns. ,  884.  To  the  same 
effect  are  Bromley  v.  UoUand,  7  Ves.  Jr.,  19; 
Eatt  India  Go.  t.  Boddam,  9  Ves.  Jr.,  464. 

If  one  party  claims  the  legal  title  to  pro[}- 
erty,  not  only  hy  fraud  or  by  violation  of  con- 
fidence or  of  fiduciary  relations,  but  in  any 
other  unconscientious  mocner  so  that  he  can- 
not eouitably  return  the  property,  which  real- 
It  betongs  to  another,  equit;^  carries  out  the 
theory  of  a  double  ownership,  equitable  and 
legal,  by  impressing  the  constitutive  trusts 
upon  the  property  in  favor  of  the  one  who  is 
in  good  conscience  entitled  to  it,  and  who  is 
considered  in  equity  to  be  the  beneficial  owner, 
1  Pomeroy,  Eq.  Jur.,  115,  167;  1  Perry,  Tr., 
^  166;  Byan  v.  i>£w,  84  N.  T.,  307.  A  case 
In  point  SaA^itony.  Thomvmn,  Minn.  Supreme 
Court,  Aprils,  1884,  Alb.  L.  J.,  Aug.  16,  1884. 
187. 

To  the  sane  effect  is  Hvguenin  v.  Barley, 
14  Yes.  Jr.  278.  The  bill  charges  and  the  de- 
murrer admits  mental  weakness  and  loss  of 
meraorv  and  conveyances  under  undue  influ- 
ence. 'Equity  takes  jurisdiction  in  such  cases. 
3  Pomeroy,  Eq.  Jur.,  §  947. 

Id  Bmrague  v.  Rodea,  4  R.  I.,  801,  the  court 
says  a  demurrer  to  a  bill  in  equity  cannot  be  al- 
lowed unless  the  court  is  notified  that  no  dis- 
coverr  or  proof,  called  for  by  the  bill  or 
founaed  upon  its  obligation,  can  make  the 
court  set  forth  in  it  a  proper  subject  of  equi- 
table cognizance. 

In  mke  V.  Greene,  4  R.  I.,  286,  the  court 
says:  "Upon  demurrer  to  a  bill  in  equl^,  for 
want  of  equity,  although  every  influence  of 
law  favorable  to  the  pai*ty  demurring  may  be 
drawn  from  the  facts  stated  in  the  bul,  no  in- 
ference of  facta  can  be  drawn  from  them,  un- 
favorable to  the  right  of  the  plaintiff  to  relief." 

Mr.  Wm.  H.  Fogler,  for  defendant. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Roundly  stated,  the  complainant's  grievance 
is  that  the  defendants,  sons  of  the  deceased  in- 
testate, were  intrusted,  for  some  jears  in  her 
lifetime,  with  a  complete  possession  and  con- 
trol of  her  property,  consisting  of  bonds,  stocks 
and  money;  that  they  managed  the  property 
as  they  pleucd,  and  in  the  end  converted  the 
same  to  their  own  use;  that  the  mother  was 
weak  and  infirm,  and  that  by  means  of  her 
infirmities  the  sons  fraudulently  obtained  her 
signature  to  releases  and  assignments  and  pre- 
tended settlements;  and  the  complainant  idu 
for  discoveiy  and  relief. 

The  defendants  deinur  to  so  much  of  the 
bill  as  calls  for  an  account  of  any  money, 
stocks  or  other  property,  or  any  interest  and 
dividends  Oiereon,  or  for  restoration  of  any 

Property  or  its  proceeds.  Being  without  a 
rief  from  the  defendants'  side  of  the  case,  we 
can  onl;^  infer  that  the  objection  to  this  part  of 
the  bill  is,  that  a  legal  remedy  would  be  sufii- 
cient.  No  doubt,  an  action  at  law  would  lie; 
but  we  believe  thiu  the  equitable  will  be  a  more 
expeditious  and  adequate  ronedy. 
It  is  to  be  admitted  that  the  equltaUe  remedy 


cannot  be  appealed  to  in  all  cases  where  the 
relation  of  principal  and  agency  exists,  or 
where  accounts  should  be  rendered;  in  some 
cases  it  may  be.  Any  general  rule  of  distinc- 
tion between  the  classes  of  cases  foiling  on  dif- 
ferent sides  of  the  Une  would  be  difficult  to 
ascertain.  Mr.  Pomeroy  discusses  the  origin 
of  the  equitable  jurisdiction  in  suits  for  an  ac- 
counting (S  Eq.  Jur.,  g  1431  and  n/>te»),  and 
says  that  the  jurisdiction  is  extended  to  cases 
where  there  are  circumstances  of  great  com- 
plication or  difficulties  in  the  way  of  adequate 
relief  at  law,  even  if  the  accounts  are  all  on 
one  side;  and  especially  if  any  sort  of  a  fldu- 
dary  relation  exists  between  the  parties.  In 
a  note  to  the  section  cited,  it  is  said:  "But 
where  the  relation  is  such  that  a  confidence  i» 
reposed  by  the  principal  in  bis  a^nt,  and  the 
matters  for  which  an  accounting  is  sought  are 
peculiarly  within  the  knowledge  of  the  latter, 
equity  will  assume  jurisdiction."  To  this 
numerous  cases  are  cited.  That  equity  should 
not  hesitate  to  give  a  heljdng  hand  in  the  cir^ 
cumstanoes  of  uie  cose  before  us,  we  have  do 
doubt. 
Demurrer  overruled. 

Danforth.  Virgisi,  Emery.  Foster  and 
Haskell*  JJ.,  concurred. 


William  R.  BURRILL 
«. 

W.  T.  DAOaETT. 

1.  Where  a  bond  Is  given,  conditioned, 
that  the  obligor  will  not  encase  in 
a  particnlar  buusiness  at  a  time  anoplaoe 
named,  the  ^nestion  as  to  whether  the 
penal  snm  wiU  be  regarded  as  liquidated 
damages  for  a  breach,  is  determined 
hy  the  intention  of  the  parties. 

2.  In  such  a  case,  if  the  intention  is  not  ex- 
pressedj  it  is  Hoerl^ned  hy  an  ex- 
amination of  the  whole  Inatrament. 
its  subject-matter,  the  ease  or  difBcnlty 
in  measuring^  the  actual  d  aTnagfea,and 
a  comparison  of  the  penal  sum  with  the 
probable  damages  from  a  breach. 


(Somenet- 


-Deolded  December  1,  USBJ 
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N  report  on  agreed  statement  oi  facts. 
Debt  on  bond.  Remanded. 


On  April  34, 18^,  date  of  bond  in  suit,  and 
sometime  prior  thereto,  defendant  was  the 
owner  and  pr^rietor  of  a  barber  shop  in  the 
Town  of  Fairfield,  and  was  himself  a  barber 
and  worked  at  his  trade  in  his  own  shop.  On 
the  day  of  the  date  of  said  bond  in  suit,  de- 
fendant sold  to  plaintiff  his  shop,  tools,  fixt- 
ures, furniture,  stock  and  good  will  trade 
in  said  shop,  for  the  sum  of  (800,  and  as  part 
of,  and  in  consideration  of  said  purchase,  gave 
plaintiff  the  bond  in  suit.  On  or  about  Janu- 
ary 1,  1884,  the  defendant  bought  out  a  barber 
shop  in  an  adjoining  building  in  Fairfield,  and 
since  said  purchase  had  continued  and  still  con- 
tinues the  borbering  buslneBs  In  said  shop  sad 
works  himself  at  the  barber's  trade  in  his  diop. 
The  shop  which  defendanHmrchaaed  as  afwe- 
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said  is  an  old  oneand  had  been  used  for  abar- 
bf^abop  for  a  long  time  before  the  said  bond 
was  given,  was  one  of  the  principal  barber 
shops  in  the  place  at  that  time,  and  baa  been 
ever  since.  There  have  been  and  are  still  three 
barber  shops  in  the  Village  of  Fairfield. 

The  case  was  submitted  on  the  following 
agreement:  if  upon  the  foregoing  statement  ol 
ficti,  the  court  is  of  the  opinion  luat  the  action 
can  be  maintained  and  the  sum  of  $500  should 
be  considered  liquidated  damages,  judgment 
to  be  rendered  for  plalntlS  for  that  amount. 
If  the  action  can  be  maint^ed,  but  the  $500 
is  not  to  be  considered  as  liquidated  dam- 
ages.then  the  case  to  be  sent  back  for  trial  on  the 
damages.  If  the  action  cannot  be  maintained, 
judgment  to  be  for  defendant. 

Jfenra.  Potter  Jb  Laneaater,  forplaintifF: 

The  bond  is  valid  and  will  support  an  action . 
An  agreement  In  restraint  of  trade  is  not  void 
"unless  it  manifestly  contravene  public  policy 
and  be  injurious  to  the  interests  of  the  Slate. 
2  Chit.  Cont.,  982,  and  cases  cited. 

An  agreement  which  operates  merely  in  par- 
tial reaUaint  of  trade,  Is  good,  if  it  be  not  un- 
reasonable and  there  be  a  consideration  to  sup* 
port  it.  If  it  be  limited  in  time  or  place  and 
»  reasonable,  it  is  valid.  2  Chit.  Cont,  984; 
Whilnejf  v.  Stayttm,  40  Me.,  229;  Warren  V. 
Jonet,  51  Me.,  146;  Catmll  v.  Johnavn,  58  Me., 
104;  Bolhrook  V.  T<^.  66  Me.,  410,  and  cases 
dted;  Pierce  v.  Woodward,  6Pick.,  208;  Per- 
kiat  V.  Lyman,  9  Mass..  523;  Pierce  v.  Fuller, 
8  Mass.,  §28. 

The  sum  of  $600  should  be  considered  liq- 
uidated damages.  HoUyro(^  v.  7b&<w,MMe., 
413.  413,  414;  Pierce  v.  FuUer,  8  Masa,  238, 
and  case  dted  p.  226. 

Memrt.  Brown  A  Carrer,  for  defendant. 

Foator*  Jl,  delivered  the  optnitm  of  the 
court: 

On  the  day  of  the  date  of  the  bond  in  suit 
the  defendant  sold  to  the  plaintiff  his  barber 
shop,  tools,  fixtures,  furniture,  stock  and  eood 
will  of  trade  in  said  shop,  for  the  sum  of  $800. 
As  a  part  of  the  consideration  of  the  purchase 
he  gave  the  plaintiff  the  bond  in  suit  in  the 
penal  sum  of  $600,  conditioned,  among  other 
things,  never  to  ^n  and  ke^  a  barber  shop 
in  the  Town  of  Falrfleld.  Nearly  two  yefirs 
after  the  sale  and  the  giving  of  thJB  bond,  the 
defendant  bought  out  a  barber  shop  in  an  ad- 
joioing  building,  and  since  that  time  has  con- 
tinued the  busmess  of  barbering,  working  at 
the  barber's  trade  in  said  shop. 

The  only  questions  in  controversv  are  wheth- 
er there  1^  been  a  breach  of  this  bond,  and  if 
there  has  been,  whether  the  same  sum  men- 
tioned is  to  be  regarded  as  a  penalty,  or  as  liq- 
uidated damages. 

The  plaintiff  contends  that  there  has  been  a 
breach  of  the  bond,  and  that  he  is  entitled  to 
recover  the  above  named  sum  of  $500  as  liqui- 
dated damages.  The  defendant  denies  that 
there  has  b^n  any  such  breach,  and  claims 
that  bis  pardiase  of  another  barber  shop,  which 
'^in  operation  at  the  time,  and  Us  contlnua- 
tioii  of  the  barbering  business  therein,  work- 
ing himself  at  his  tnde,  is  not  opening  and 
kee^g  a  barber  shop,  and  therefore  not  with- 
in the  engagement 

We  lie  not  inclined  to  adopt  the  defendant's 
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view  of  this  question.  Although  there  may 
not  have  been  more  than  two  ouier  shops  of 
the  kind  in  the  village,  as  the  case  shows,  at  the 
time  the  defendant  sold  to  the  plaintiff,  it  may 
welt  be  inferred  that  it  was  the  understanding 
of  the  parties,  from  the  language  of  the  bond, 
viewed  in  the  light  of  the  attendant  circum- 
stances as  disclosed  in  the  case,  that  the  de- 
fendant was  not  again  to  engage  in  the  busi- 
ness by  keeping  a  barbershop.  He  sold  to  the 
plaintiff  not  only  his  shop,  toots,  etc.,  but  also 
his  good  will  in  the  business.  It  was  against 
the  competition  of  the  defendant  that  the 
plaintiff  intended  to  provide;  and  whether  the 
defendant  bought  out  and  kept  another  barber 
shop,  or  opened  and  kept  one  independently  of 
any  in  operation  at  the  time,  still  continuing 
the  bunness  and  working  at  his  trade,  it  would 
be  a  violation  of  the  condition  of  the  bond. 

The  remaining  question  then  is:  whether  the 
$500  shall  be  regtuded  as  liquidated  damages, 
or  only  security  for  the  damages  actually  sus- 
tained. And  whether  the  sum  named  m  in- 
struments of  this  nature  is  to  be  regarded  as 
penalty,  or  liquidated  damages,  is  not  always 
free  from  duQculty.  It  must  rest  however, 
upon  the  construction  to  be  given  to  the  lan- 
guage used,  and  there  are  certain  principles 
that  may  be  resorted  to  in  most  cases  to  aid  in 
determining  this  question.  The  bond  is  in  the 
usual  form,  and  the  general  rule  and  prefer- 
ence of  the  law,  in  such  cases  is,  that  the  penal 
sum  therein  named  is  to  be  regarded  as  a  pen- 
^ty  and  not  as  liquidated  damages.  StnitJi  v. 
Wedgwood,  74  Me.,  469;  Cuthing  v.  Drew,  97 
Mass.,  446;  Henry  v.  Vatie,  123  Mass.,  846. 

Yet  courts  endeavor  to  learn  the  real  intent  of 
the  parties  to  the  contract  and,  if  that  can  be 
ascertained,  will  be  governed  by  it.  "It  is  al- 
ways a  question  of  construction,  on  which,  aa 
in  other  cases  where  the  meaning  of  the  parties 
in  a  contract  provable  by  a  written  instrument 
arises,  the  court  may  take  some  aid  to  them- 
selves from  circumstances  extian^us  to  the 
writing.  In  order  to  determine  upon  the  words 
used,  mere  may  be  an  inquiry  into  the  subject- 
matter  of  the  contract,  the  situation  of  the 
parties,  the  iisages  to  which  they  may  l>e  un- 
derstood to  refer,  as  well  as  other  facts  and  cir- 
cumstances of  their  contract."  PerkintY.  Ly- 
man, 11  Mass.,  81.  This  Is  not  done  for  the 
purpose  of  modifying  or  controlling  the  lan- 
guage used,  but  the  more  clearly  to  interpret 
the  true  meaning  of  the  language,  aided  by  the 
circumstances  that  gave  bii^  to  it.  To  deter- 
mine whether  the  sum  named  is  intended  as 
a  penalty  or  as  liquidated  damages,  the  court 
in  Pennsylvania,  in  Streeper  v.  WiUiame,  12 
Wright,  454,  say  that  it  is  necessary  to  look  at 
the  whole  instrument,  its  subject- matter,  the 
ease  or  difficulty  in  measuring  the  breacji  in 
damages,  and  the  magnitude  of  the  stipulated 
sum,  not  only  as  compared  with  the  value  of 
the  subject  of  the  contract,  but  in  proportion 
to  the  probable  consequences  of  the  breach. 

In  accordance  with  these  principles,  our  own 
court,  in  thecaseof  HoIbroMv.  Tobey,  66  Me.^ 
414,  has  adhered  to  the  same  doctrine.  Mr. 
Justice  Walton,  after  stating  that  if  a  party 
binds  himself  in  a  certain  sum  not  to  carry  on 
any  particular  kind  of  business,  within  a  cer- 
tain territoiy  or  within  a  certain  time,  the  sum 
mentioned  will,  In  general,  be  xegard^^^^ 


^8 


New  ENOLAin)  Reporter — Suf.  Ct.  of  Madtb. 


Dk., 


■dated  damages,  says:  "Of  course,  if  the  sum 
named  abould  be  out  of  all  proportion  to  any 
possible  damage  which  the  plaintifi  could  sus- 
tain, the  court  would  hold  otherwise,  upon  the 
very  reasonable  presumption  that  the  parUea 
nerer  could  have  intended  that  the  sum  named 
should  be  regarded  as  liquidated  damages." 

In  the  case  at  bar  there  is  do  express  agree- 
ment Id  the  bond  that  the  sum  named  Bhafl  be 
regarded  as  liquidated  damages.  Nor  are  we 
able  to  find  anything  in  the  language  of  the 
bond,  the  subject-matt^  of  Uie  contract  or  the 
nature  of  the  case,  that  would  justify  a  con- 
clusion that  this  sum  was  intended  by  the  par- 
ties to  be  the  stipulated  and  ascertained  dam- 
ages in  case  of  a  breach.  We  may  properly 
-consider  the  fact  that  the  parties  were  negotiat- 
ing in  reference  to  a  business  of  not  very 
neat  magnitude,  and  that  the  whole  considera- 
don  paid  for  the  subject-matter  of  the  purchase 
was  much  less  than  the  sum  named  in  the  bond. 
And  when  we  further  talie  into  consideration 
the  dtuation  of  the  parties,  as  well  as  the  pro- 
portion that  this  sum  bears  to  the  probable 
consequences  of  a  breach,  we  can  arrive  at  no 
«ther  conclusion  than  that  it  was  the  intention 
of  the  parties  that  the  simi  named  ejiould  be 
considered  only  as  security  for  whatever  dam- 
ves  might  be  sustained  upon  breach  of  the 
bond. 

The  case  of  Cfuwellv.  Johnson,  58  Me.,  166, 
is  very  similar  to  this,  and  the  language  of  the 
two  instruments  so  nearly  identic^  that  no  ex- 
tended reference  to  it  is  necessary,  and  in 
that  case  the  court  arrived  at  the  same  conclu- 
sion as  in  this. 

In  accordance  with  the  stipulation  in  the  re- 
port the  entry  may  be: 

Gate terUia^ for  Malon  the  eUmaget. 

Petera,  Gh.  J.,  Walton,  D&nfoFth, 
Xibbex  and  Enery,  concurred. 


INHABITANTS  OP  CAMDEN 
e. 

CAMDEN  TILLAGE  Corporation. 

Where  a  TtUaiife  corporation  has  au- 
thority to  raise  money  to  defiray  the 
expense  of  a  night  watch,  fire  depart- 
ment, etc.,  and  to  erect  a  building  for  a 

gablichaUjOnd  does  er«etBiich  a  Doild- 
ifft  containing,  besides  the  hall,  rooms 
for  ass^or^s  office,  police  court,  lock-up, 
«tc.,  the  buildlnff  and  lot  is  not  sub- 
ject to  taxation  oy  the  town  in  which 
It  is  situated,  althouffh  portions  of  It 
when  not  in  use  for  the  puriKtses  of  the 
corporation  are  let  for  hire,  the  money 
received  therefrom  being  used  for  cor- 
poration purposes. 

(Knox  Dedded  Deoember  1,  1886.) 

ON  report.  Nonauit. 
The  case  Is  stated  in  the  opinitm. 
Mr.  A.  P.  Gould,  for  plaintiffs. 
Mr.  T.  R.  Simonton,  for  defendant. 

'  Foater*  J.,  delivered  the  opinion  of  the 
court: 
S4 


The  defendant  Corporation,  by  special  au- 
thority from  the  Legislature,  together  with 
other  powers  and  privileges  particularly  enu- 
merated In  the  Act  of  incorporation,  was  an- 
thorlzed  to  hulld  a  village  hall  at  a  cost  of  not 
more  than  $8,000.  Thereafter,  a  lot  was  pur- 
chased and  a  building  erected  thereon  br  the 
defendant,  known  as  "Megantacook  HalL" 
This  building  is  sixty  feet  long,  fifty  feet  wide, 
and  two  stones  high.  The  upper  portion  is  fin- 
ished into  a  hall,  with  gallenee,  putforms  and 
two  small  anterooms.  The  lower  stoty  con- 
tains a  hall  somewhat  smaller  than  the  one 
above,  a  lock-up,  assessors'  room,  cook  and  fur^ 
nace  room.  The  upper  hall  is  used  for  the  an- 
nual and  other  meetings  of  the  Corporation ;  the 
lower  one  for  a  police  court  room ;  and  when 
not  in  use  by  the  corporation, both  halls  are  let,as 
occasion  requires,  for  lectures  and  otherpublic 
entertainments,  with  an  income  of  from  ^00  to 
$500  a  year,  which  is  appropriated  in  defraying 
the  annual  expenses  of  the  Coiporation. 

The  plaintiff  Town  in  whidk  the  defendant 
Corporation  is  situated,  claiming  that  the  prop- 
erty is  subject  to  taxation  under  the  general 
statutes,  tike  other  real  estate,hasaseMBed  a  tax 
thereon,  and  tius  action  is  brought  to  recover 
the  same. 

The  plaintiff's  claim  is  that  this  Corporation 
limited  in  its  extent  of  territoiy,  is  partly  pri- 
vate and  partly  public,  in  which  the  Inhabit- 
ants of  much  the  larg^  portion  of  the  Town 
have  no  pecuniary  interest,  and  that  this  build- 
ing, being  adapted  to  and  used  in  part  for 
other  than  corporate  purposes,  is  owned  by  the 
defendant  in  its  social  or  commercial  capac- 
i^  and  for  pecuniary  profit  and  is,  thor^ie. 
neither  expressly  nor  impliedly  exempt  from 
taxation. 

As  against  this  proposition,  the  defense  set  up 
Is  that  the  Corporation  is  of  a  public  nature, 
and  that  the  property  upm  which  this  tax  is 
sought  to  be  imposed  is  held  by  the  defendant, 
for  public  uses,  necessarily  incident  to  the  ob- 
jects of  the  Ctnporation,  and  aa  such  exempt 
from  taxation. 

For  a  correct  determination  of  this  question 
it  becomes  necessary  to  consider  the  nature  and 
character  of  such  corporations,  the  objects  tbey 
are  intended  to  accomplish,  and  their  connec- 
tion with  the  government  of  the  State.  It  is 
laid  down  by  the  authorities  that  such  corpor- 
ations are  public,  and  while  th^  "Are  allowed 
to  assume  to  themselves  some  of  the  duties  of 
the  State  in  a  partial  or  detailed  form,  but  hav- 
ing ndther  property  nor  power  for  personal  ag- 
grandizement, they' can  be  considered  in  no 
other  light  than  as  auxiliaries  of  the  Govera- 
ment."  U.  8.  v.  R.R.  Co.,  17"WaU.  [84  U.  S., 
XXI.,  Law.  ed.,  6011,  838.  Being  intended  as 
agencies  in  tbe  administration  of  civil  govern- 
ment, they  are  regarded  as  public,  and  partak- 
ing of  the  nature  of  municipal  corporations  In 
their  incidents.  Being  purely  creatures  of  leg- 
islative enactments,  they  owe  their  creati<»3  to 
the  particular  statute  which  gives  them  their 
existence;  this  statute,  together  with  the  gen- 
eral provisions  of  law  ap^cable  to  tiiem,  con- 
fers upon  them  the  powera  they  jpossess,  and, 
like  other  municipal  corporation8,mip(»e8  upon 
them  certain  public  duties  which  they  owe  to 
tbe  State  in  the  administritipn  of  Utj  local  gov- 
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tioDs,  created  for  similar  public  pmpoees  io  the 
dne  administratioa  of  the  goTemment  of  the 
SMe.  As  incident  to  their  existence  and  the 
objects  of  their  creation  tbey  are  allowed  to 
purchase  or  build  town  bouses,  schoolbouses, 
poorfaouses  and  police  stations,  these  being  the 
"recognized  functions  of  goranment,"  and  as 
such  exempted  by  impUcation  from  the  general 
fvorfslonsof  the  statute  in  relation  to  tuatlon, 
as  propertT  appropriated  to  public  uses.  Wor- 
alter  v.  West.  R.  R.  Corp.,  4  Met.,  667;  Way- 
land  V,  County  Comr$.,  4  Gray,  501;  Woree$t&r 
County  T.  Woreettm;  116  Haas.,  198;  PorOand 
T.  Water  Co.,  67  Me.,  187;  Botton  A  Me.  R.  R. 
f.  Cambridge,  8  CuBh.,  289. 

This  doctrine  Is  thus  laid  down  by  a  learned 
writer  and  Jurist,  Dill.  Mun.  Corp.,  %  614: 
"  The  general  statutes  of  the  State  upon  the 
subjoct  of  taxing  property  undoubtedly  refer 
to  [nivate  property,  and  not  to  that  owned  by 
the  State;  and,  in  view  of  the  public  nature  of 
muideip^ties,  and  the  purposes  for  which  they 
are  establidied.  heretofore  explained,  the  au- 
thor is  of  opinioQ  that  such  enactments  do  not, 
1^  impUc^on,  extend  to  «aj  proper^  owned 
by  them;  Certainly  to  none  owned  them  for 
public  uses." 

In  accordance  with  these  views,  the  Court  of 
Appeals  in  Kentucky,  in  the  case  of  LouitviUe 
v.  ComnhcmtBeaUh,  1  Duvall  (Ey.),  394.  held 
that  whaterw  prraerty  was  used  and  held  by 
tiM  City  for  canyutg  on  its  municipal  gorem- 
ment,  or  was  neceasaty  or  useful  for  that  pur- 
pose, was  not  taxable  by  the  Stale,  and  this 
would  include  public  buildings,  prtoons,  and 
property  dedicated  to  charity. 

The  courts  of  other  States  furnish  ample  au- 
th(»i^  in  support  of  exempting,  implica- 
tion, from  taxation,  property  of  the  character 
above  named. 

Pbo^  v.  Dot,  86  Cal.,  222,  was  a  case  where 
a  writ  of  assistance  was  asked  by  the  plalntifl 
to  put  him  in  possession  of  land  which  he 
claimed  to  have  acquired  by  tax  title,  being  a 
portion  of  the  city  cemetery  In  the  City  of  Sac- 
Runento.  The  court  denied  the  writ  as  to  that, 
on  the  nound  that  the  land  wai  public  prop- 
er^ and  therefore  not  taxable.  Sanderson, 
Slid:  "The  Constitution  and  laws  upon  the 
SDtriect  of  taxing  property  are,  therefcwe,  to  be 
anderstood  as  referring  to  private  property  and 
persons  and  not  including  public  property  and 
the  State,  or  any  subordmate  part  of  the  State 
Government,  such  as  counties,  towns  and  mu- 
nicipal corporations." 

Speaking  of  the  south  park  commlsdoners 
as  a  corporation,  and  of  the  park  property, 
Breese,  d  </.,  hi  PeojOe  v.  Saioman,  SI  Dl.,  S2, 
says;  "But  holding  it,  they  hold  it  as  a  public 
corporation  for  public  purposes;  and  was  it  ever 
heard,  that  the  property,  real  or  personal,  of  a 
pubUc  municipal  corporation,  was  subject  to 
taxatlonr 

And  I^nnffylTanta  maintains  the  same  doc- 
trine. "No  exemption  law  Is  needed  for  any 
pabBc  property,  held  as  such."  Direeton  of 
Poor  V.  aehootDireetora,  42  Pa.  St..  26. 

To  eutltle  it  to  exemption,  however,  it  must 
•  be  public  in  its  nature.  There  is  a  distincUon 
between  property  held  and  owned  for  profit  by 
a  municipal  corporation  like  a  private  indivia- 
ml,  chaiged  with  no  paUic  trust  or  use,  which 
i>  private  in  its  nature,  and  that  whidi  It  holds 


in  general  or  special  trust  forpurpoees  germane 
to  the  objects  of  the  corpwration.  In  the  for- 
mer case  it  is  the  legitimate  subject  of  taxation, 
and  no  reason  exists  why  it  should  be  exempt 
from  the  general  rule;  while  in  the  latter  case, 
such  property,  forming  a  part  of  the  means  aw 
iDstrameDtalltles  of  the  oorptnation  called  into 
use  in  the  administration  of  government,  is  held 
tobeexempt  from  taxation ,  upon  principle  as  well 
as  upon  authority.  Taxation  is  a  sovereign  right, 
essential  to  the  existence  of  government,  and  as 
a  rule,  attaching  upon  all  property  within  the 
jnris^etifm  t/t  tbe  State.   But  in  our  system  of 

SOTOTiment.  both  state  and  national,  there  are 
mitations  as  well  as  exceptions  to  the  rule. 
The  Federal  Oovemment  cannot  tax  the  pub- 
lic means  and  instrumentalities  of  the  State,  nor 
the  State  the  public  means  and  instrumentali- 
ties of  the  National  Qovomment,  so  as  to  inter- 
fere with  or  impair  Uielr  efilciency  in  perform- 
ing the  functions  by  which  thej  are  designed  to 
serve  that  government.  NtU.  Bank  v.  Common- 
wealth, 9  WaU.,862  [78 U.  8.,  XIX.,  Law.  ed., 
708]:  Thomtonv.  Vhion  Pae.  R.  R.,  Oo.,Id; 
m  [799];  Burroughs,  Tax.,  SOS. 

There  is  no  express  constitutional  prohibition 
upon  the  State  against  taxing  the  means  and 
instrumentalities  of  the  General  Government, 
but  it  is  held  to  be  prohibited  bynecesaary  im- 
pllcatioD.  OoUeetor  v.  Day,  1 1  Wall  (78  tJ.  8. , 
XX.,  Law.  ed.,  12S),  138.  Courthouse^  jails, 
town  houses,8choolhou8es,poorhouse8  and  other 
buildings  appropriated  to  public  uses,  owned  by 
mimlcipal  corporations,  and  incident  tosuchcor- 
porations.are  but  the  meansand  instrumentalities 
used  for  municipal  and  governmental  purpos- 
es 'and  are,  therefore,  exempt  from  general 
taxaticHi,  not  by  express  statutory  prohibition, 
but,  as  we  have  seen,  bv  necessarr  implication. 
Hence,  it  has  been  held,  upon  pnnd^es  quite 
analogous,  that  public  property  is  by  Implica- 
tion exempted  from  lien  statutes,  as  much  as 
from  general  tax  laws,  and  for  the  same  rea- 
sons. Pbttery.  Fowler,  60  Pa.  St.,  27;  Frank 
V.  FrtehMerg  89  N.  J.  L.,  847;  Board  v.  Nei- 
denierger,  78  Bl.,  68;  Bouton  v.  McDonowfh  Co., 
84  HI.,  884;  Lminff  t.  8maU,  BO  Iowa,  SS71. 

The  consequences  of  either  process  might  re- 
sult in  a  sale  of  the  property  for  the  purposes 
of  enforcing  the  claim,  thereby  destroying  its 
public  character.  In  Frank  v.  FretHwulen,  tu- 
pra,  the  court  say  that,  "When  the  buildings 
are  those  of  a  municipal  corporation,  a  f  untu- 
mental  rule  of  public  policy  compels  the  courts 
to  arrest  the  proceedings  before  the  buildings 
are  touched."  It  is  said  that  "Thepowertotaz 
involves  the  power  to  destroy,  and  the  power 
to  destroy  might  defeat  and  render  useless  the 
power  to  create."   1  Kent,  Com.,  436. 

Consequently,  if  the  implied  exemption  exists 
as  between  the  State  and  the  public  buildings 
or  property  of  the  town  or  city  created  by  Its 
own  Lesduatuie,  afirtiari  the  town  cannot  tax 
the  pubuc  means  and  Instrmnentalltlea  of  avO- 
laga  oorporatUm,  an  auxUiaiy  of  the  State,  de- 
riving its  existence  from  Uie  same  leglslatiTe 
source.  . 

The  charter  of  the  defendant  Corporation, 
when  examined,  will  be  found  to  contain  many 
of  those  incidents  of  a  public  character  usually 
pertaining  to  other  municipal  corporations: 
among  which,tiii8  corporation  is  apprized  and 
Tested  with  power  to  ni$^m)W^4o®i&Sw 
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eipenaea  of  a  night  watch,  a  police  force,  a  fire 
department  and  all  other  necessary  measures 
for  the  better  security  of  life  and  property  and 
for  the  promotion  of  good  order  and  quiet  with- 
in its  limits.  Thus,  the  powers  with  which  it  is 
invested  and  the  objects  for  which  it  was  cre- 
ated, are  similar,  in  man^  respects,  to  those 
which  belong  to  towns,  ciUea  and  other  munic- 
ipal corporations.  In  addition  to  the  powers 
and  privileges  above  euuiner^»d,be8towed  upon 
this  Corporation,  express  authority  is  given  by 
the  sovereLapD  power  of  the  State  to  erect  this 
hall.  Ana  from  a  careful  examination  of  the 
facts  in  the  case,  and  in  view  of  the  public  nat- 
ure of  this  Corporation  and  the  piurposes  for 
which  it  was  created,  we  are  led  to  no  other 
conclusion  than  that  this  building,  authorized 
by  l^^slative  sanction,  is  owned  by  the  Cor- 
poration for  public  uses,  rather  than  in  its  "so- 
cial or  commercial  capacity."  The  letting  of 
those  parts  of  the  building  which  are  not  in  act- 
ual use  by  the  Corporation,  are  incidental  and 
subsidiary  to  the  objects  for  which  it  was  cre- 
atedj  ana  do  not  take  away  its  character  as  a 
public  building,  nor  render  it  liable  to  taxation 
by  the  Town,  as  it  would  be  were  this  a  private 
ccnporation,  and  its  building  erected  for  private 
purposes.  Many  city  and  town  halls  m  this 
State  are  so  constructed  that  when  not  in  use 
for  strictly  municipal  purposes,  they  may  be  let 
for  any  proper  use.  Such  fitting  up  and  letting 
for  hire  are  the  incidents  and  not  the  primary 
objects  of  such  public  buildings. 

The  authoriUes  to  which  our  attention  has 
been  called  by  the  learned  counsel  for  the  plaint- 
iffs, upon  examination  will  be  foimd  to  apply 
to  property  owned  not  by  public  municipal  cor- 
porations and  appropriated  to  public  uses,  but 
by  private  corporations  or  associations,  and 
where  express  statutory  exemption  was  claimed. 
In  such  cases  of  express  exemption,  statutes  are 
to  be  construed  with  strictness,  and  the  exemp- 
tion should  be  denied,  unless  so  dearly  granted 
as  to  be  free  from  doubt  Dill. ,  Mun.  Corp. ,  % 
616. 

In  accordance  with  the  stipulation  in  the  re- 
port of  the  case,  the  entry  must  be: 
iVot'nf^  nonnUt, 

Peters.  OA. ,/;, Walton.  Danforthtliib- 
bey  and  Emerjr,  JJ.,  concurred. 


W.  H.  RICHUOND 

«. 

Loring  F0S8. 

The  seller  of  mannfactnrecl  lumber,  in- 
cluding shingles,  sold  and  delivered 
without  anofflcial  survey*  cmnnot  re- 
cover the  price,  such  sales  being  pro- 
hibited by  statutory  penalties. 

(Kennebec— Dedded  Deoember  U  1886.) 

ON  EXOBPTIOHB.  StMained. 
This  is  an  action  of  assumpsit  on  an  .account 
annexed  for  $48.46,  balance  claimed  to  be  due 
for  boaxds,  planks,  timber,  joist  and  shingles, 
used  in  the  ere<^on  of  a  biulding. 

Jfr.  Xfc  T.  Carlton,  for  the  plaintiff. 
Memr$.  Potter  ft  Lancaster,  for  the  de- 
fendant: 


Cite  Bev.  Stat,  of  Maine,  ch.  -41.  seca.  15, 17, 
31 ;  Durgin  v.  Dyer,  68  Me. ,  148,  and  cases  dted ; 
Smitli  V.  CamfMl,  66  Me..  S68;  Jamtsa  v.  Jem- 
fj/n,  65Me.,  188. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Can  a  seller  recover  the  price  of  boards  and 
shingles,  sold  and  delivered  without  a  sorv^by 
some  proper  oflBcer? 

This  pmnt  is  determined  against  the  plaintiff 
by  the  case  of  Durffin  v.  I)i/er,  68  Me. ,  148. 
^ter  a  critical  exandnation  of  the  statutes  and 
the  cases,  we  can  see  no  other  possible  construc- 
tion. There  have  been  cases  which  have  made 
or  attempted  to  make  a  distinction  which  would 
save  a  seller  from  loss.  Abbott  v.  Qoodmn,  87 
Me.,  208  ;  Bogen  v.  HtimmJirey,  3d  Me.,  883. 
These  cases  stood  in  their  day  on  the  outermost 
verge  of  the  law  on  which  they  were  decided. 
In  the  first  one,  it  was  held  that,  where  there 
was  a  delivery  by  the  seller  under  a  contract 
solicited  by  the  purchaser,  there  was  not  such 
an  "offering  for  a  sale"  as  required  the  lumber 
to  be  surveyed.  In  the  other,  it  was  decided, 
not  upon  very  conclurivereascniing,  that  a  sale 
and  delivery  of  a  quantity  of  boards  sufficient 
to  make  a  certain  number  of  sugar  box  shot^, 
was  legal  and  binding,  although  no  survey  was 
ever  nmde.  In  the  case  at  fcrar.  the  plaintiff's 
counsel  contends  that  the  reported  evidence 
made  a  part  of  the  case,  shows  that  the  plaintiff 
did  not  offer  to  sell,  but  that  the  defendtuit  solic- 
ited the  pnTchaae.  Hiedistjuction.  based  upon 
the  statutes  of  today,  cannot  prevail.  Section 
21,  c.  41,  R.  S.,  provides  that  "no  person  shall 
deliver  on  sale"  any  boards  or  other  lumber 
there  mentioned,  and  provides  severe  penalties 
for  disobedience.  Can  we  say  that  a  person 
does  not  deliver  on  sale,  because  the  sale  is 
preceded  by  a  contract  for  the  sale?  Or,  that 
there  is  a  difference  between  a  delivery  on  sale 
and  a  delivery  on  contract,  if  the  price  is  to  be 
measured  by  the  thousands?  There  can  be  no 
doubt  that  lumber  could  be  sold  in  bulk  or 
lump,  so  much  payable  for  the  whole,  and  no 
survey  be  necessary.  There  would  be  no  need 
of  the  statutory  protection  in  such  case.  But 
when  any  lumber  is  sold,  the  price  for  which  is  to 
depend  upon  the  number  of  thousuKte,  which 
is  to  be  ascertained  by  the  surv^or  InspecAicm 
of  some  penon.  the  surveyor  must  be  an  official 
surveyor  or  the  sale  is  void.  On  account  of 
the  opportunities  for  fraud,  possessed  by  the 
seller,  the  law  refuses  to  trust  any  method  hut 
its  own  for  the  ascertainment  of  the  quantitiea 
or  qualities  of  lumber.  Experts  must  be  em- 
ployed. Perhaps  it  would  be  expedient  for  the 
Legislature  to  permit  parties  to  a  sale,  to  waive 
an  official  survey.  Such  is  not  its  present  policy. 

A.  more  puzzJlng  question  is,  whether  shinies 
may  be  excepted  from  the  rule  appl^ng  to 
other  lumber.  The  attempt  by  the  revisers  of 
the  statutes,  to  retain  the  effect  of  the  statutes 
passed  at  different  periods  upon  the  same  sub- 
ject-matter, creates  obscuri^.  if  not  incwuist- 
ency  in  the  provisions  relawng  to  the  sale  of 
shingles.  StiU,  we  think,  in  the  {Hresmt  in- 
stance, that  the  same  rule  must  apply  to 
shingles  as  to  other  lumber.  The  reason  for 
the  mte  would  seem  to  be  as  fordble  in  the  one 
case  as  in  the  other.  By  §  17,  c.  41,  R.  S.,  if 
shingles  are  offered  for  salfBefore^thAr  are  sar- 
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vered  and  branded,  "unless  the  pnrties  other- 
wise agree,"  the  property  becomes  wholly  for- 
feited to  the  town.  By  g  21,  same  chapter, 
there  is  a  penalty  of  |2  per  thousand  for  de- 
Hvery  of  uiinglra  on  sale  without  inspection 
and  survey,  and  there  is  no  immunity  from 
penalty  because  of  an^  agreement  of  the  par- 
ties. To  give  a  consistency  to  both  sections, 
the  construction  must  be  that,  if  there  be  an^ 
agreement,  the  penalty  of  the  total  forfeiture  la 
not  incurred;  but  the  penalty  of  l|3  per  thou- 
auid  is  incurred,  whether  there  be  an  agreement 
or  not.  The  revisers  of  the  statutes  would 
hare  done  a  service  towards  preventing  misun- 
derstanding  and  litigation,  had  ther  fieed  the 
total  enactment,  relating  to  this  subject,  of  its 
01  constructed  passages. 
Exceptions  mtUxined. 

Walton,  Danforth**  LIbbejr,  Emery 
and  Foater,  JJ.,  concurred. 


Davis  W.  COOUDaE 
«. 

Charles  W.  60DDABD. 

The  holder  of  stock  in  a  recently  organ- 
ized corporation,  which,  had  lasned 
foor  huniued  and  ten  ahsMa,  of  tlie  par 
TOlae  of  $100  a  share,  add  five  sharea 
at  par,  representing  to  the  purchaser 
that  all  the  stockholders  had  paid 
for  their  shares  at  par,  while  in  fact 
they  had  paid  only  one  third  the  par 
value.  Held,  that  the  statement  was 
a  aiin>epre*entation  of  a  material  fact, 
and  that  the  purchaser  would  have  the 
rj^ht  to  Infer  from  it  that  the  assete  of 
the  company  were  $41,000  Instead  of 
only  one  third  of  that  amount. 

(Cumberland — Decided  December  9,  U86.} 

ON  MOTION  AND  EXCBFTION8.  dttVtoined. 
Attumptit  for  value  of  shares  of  stock  of 
a  corporation.   Verdict  for  plaintiff  for  full 
amount  claimed  ;  motion  for  new  trial  denied, 
and  exceptions  to  the  mltng. 
The  case  is  stated  in  the  opinion. 
Mr.  Oeor^  E.  Bird,  for  plaintifl: 
The  statements  of  the  plaintifl,  construed  in 
the  moat  favorablB  light  for  defendant,  were 
mere  statements  of  value,  statements  of  prices 
p«d  by  plaintiff  or  by  others,  mere  "  dealer's 
talk."  Such  representations  afford  no  ground 
for  an  action  of  deceit,  nor  do  they  constitute 
a  defense  to  an  action  for  the  price.    Long  v. 
Woodman,SS  Me.,  62;  Martin  v.  Jordan,  60 
Me.,  683;  Uolhrook  v.  Connor,  Id.,  680;  Biahof 
T.  Smaii,  68  Me.,  13;  Bouwn  v.  Ba/ois,  76  Me., 
and  casea  cited;  see,  also,  BVI^  t.  An- 
Arm*.  M  N.  Y.,  85;  Brown,  v.  CaiXU»,  11  Gush., 
S50. 

At  the  trial  in  the  Superior  Court,  the  de- 
fendant relied  upon  the  following  cases:  JMeh- 
jSeldr.  ffuiehimon,  117  Mass.,  196;  Savage  v. 
Steemt,  136  Mass.,  208;  Teague  v.  Irviin,  137 
Mass.,  217;  Bannii^v.  Alderman,  111  Mass., 
98B;  mutr  v.  MOlm,  108  Mass.,  506;  Fogg\. 
Pew,  10  Oiav.  409;  HMl  v.  Meigt,  60  N.  Y.. 
480. 


Me»»r».  Symonds  ft  Libby,  for  defendant: 

Where  it  was  alleged  that  a  party  in  negotia- 
tion with  another  had  expressed  his  ignorance 
concerning  the  value  cl  certain  stock  offered 
him  by  the  owner,  and  declined  to  t^e  it  for 
that  very  reason,  whereupon  he  was  told  that 
it  was  valuable  and  was  mduced  to  buy  it,  the 
allegation  of  ignorance  of  the  value  of  the 
stock  was  material  and  must  be  proved  by  the 
party  making  it,  else  the  statement  of  the  owner 
of  the  stock  would  not  be  an  actionable  mis- 
representation. Latcton  v.  iKWmf^fl,  SON.  H., 
600;  Bigelow.  Fraud,  30. 

False  representations  as  to  dements  of  fact 
going  to  make  up  valutf,  certainly  should  afford 
ground  for  an  action  of  deceit,  or  of  defense 
to  an  action  upon  the  contract  of  purchase  or 
of  subscription.    Bigelow,  Fraud,  81. 

When  a  person  has  been  induced  to  take 
shares  in  a  joint  stock  company  by  misrepresent- 
ation, either  by  the  directors  or  by  their  officer, 
as  to  the  effect  of  taking  the  shares  and  as  to 
the  solvency  and  position  of  the  company,  the 
contract  is  voidable  at  the  option  of  the  bolder 
of  the  shares.   Id.,  34. 

A  director  of  a  corporation  who  knowingly 
issues  or  sanctions  the  issue  of  a  prospectus, 
containing  false  and  fraudulent  representations 
of  the  condition  of  the  company,  which  are 
likely  to  deceive  the  public,  is  personally  liable 
therefor.   Id.,  60. 

Where  the  parties  do  not  stand  upon  equal 
footing,  the  objection  to  a  plea  or  claim  of  false 
representations,  that  the  party  to  whom  they 
were  made  was  negligent  in  not  making  inquiry 
or  examination,  will  not  be  allowed.  Id.,  79 ; 
see,  F^g  v.  Peic,  10  Gray,  409;  Manning  v. 
Albet,  11  Allen,  622. 

In  BradUp  v.  Poole,  08  Mass. ,  179,  an  action 
against  a  director  of  a  mining  com^y  for 
false  representation  made  by  him  in  effecting  a 
sale  of  the  stock  of  the  companv,  it  is  said, 
"  The  representations  proved  and  relied  upon 
were  :  '  they  are  going  right  to  work  upon  it. 
It  is  all  right.' "  It  was  p'operly  left  to  the 
jury  to  interpret  these  statements. 

It  a  person  states,  as  of  his  own  knowledge, 
materi^  facts,  which  are  susceptible  of  knowl- 
edge, to  one  who  relies  and  acta  upon  them  as 
true,  it  is  no  defense,  if  the  representations  are 
false,  to  an  action  for  deceit,  that  the  person 
making  them  believed  them  to  be  true,  al- 
though the  declaration  alleges  that  Oie  repre- 
sentations were  false  and  that  the  defendant 
made  them  knowing  that  they  were  false. 
LitehJUtdv.  Ilntehinson,  117 Mass.,  195. 

In  Teoffve  v.  Ii-mn,  137  Mass.,  218,  it  is  said: 
"  In  the  opinion  of  the  court,  the  statements 
that  the  company  was  liable  to  lay  its  track  and 
provide  rolling  stock  and  pay  all  bills  con- 
tracted, and  that  the  stock  was  not  for  sale,  as 
made  by  the  president  of  the  corporation  to 
one  who  was  about  to  purchase,  were  state- 
ments which  the  jury  would  be  warranted  in 
finding  were  representations  of  fact  of  which 
he  professed  to  have  itnowlcdge,  and  not  the 
expression  of  an  opinion  or  an  estimate.  The 
representations  here  made.  If  found  by  the  liuy 
to  be  reoresentations  of  facts,  were  of  facts 
calculated  to  deceive  the  plaintiff  as  to  the 
value  of  the  stock.  Sharp  v.  Ponee,  74  Me., 
470;  Can^bdl  v.  FtemiM,  1  AdoL-ft  El.,  40. 

So,  if  irftera  oorporag^  i|ft^effed3©g*g 
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agere  make  false  reports,  declare  fictitious  divi- 
dends, or  resort  to  any  fraudulent  devices  what- 
ever, whereby  they  induce  individuals  to  take 
stock  in  the  corporation,  they  are  liable  to  the 
parties  thus  defrauded,  in  an  action  for  the  de- 
ceit. Cooley,  Torts,  494,  495  ;  see,  CarsiU  v. 
Bower,  L.  R.,  10  Ch.  Div.,  608;  Benj.  Sales. 
4th  Am.  ed.,  681,  538 ;  BWoni  t.  Bt^avB,  4 
Hurl.  &  N.,  638 ;  Eagletjidd  v.  Londandtrry, 
L.  R.,  4Ch.Div.,  698. 

If  directors  of  a  corporation  fraudulently 
unite  in  an  attempt  to  deceive  the  public  and, 
by  false  statements  of  facts,  to  give  credit  and 
currency  to  its  stock,  it  is  but  simple  justice 
that  they  shtdl  answer  to  those  who  have  been 
deluded  into  giviiw  confidence  to  them.  Mor- 
gan V.  8kmy,  62  N.  Y.,  826. 

The  misrepresentations  made  by  this  presi- 
dent, managing  director  anA  chief  proprietor  of 
the  company,  as  admitted  in  his  own  deposi- 
tion, are  totally  different  in  their  character  from 
"loose,  exaggerated,  vague  and  indefinite  rec- 
ommeodstionB.wbich  a  vendor  is  likely  to  make 
ofproperty."  Such  language  by  the  presidenlof 
a  moneyed  corporation  Is  something  more  than 
"dealer's  talk.'^  BiOop  v.  SmaU,  W  He.,  18. 

Peters,  Ch.  J. ,  deliva^d  the  opinion  of  the 

court : 

In  February,  1882,  an  electric  light  company 
was  formed  in  Portland,  with  2,000  shares,  of  a 
par  value  of  $100  each  share,  making  |200,000 
of  capital  stock.  The  plalntifl  was  the  presi- 
dent of  the  company,  its  principal  manager, 
and  the  owner  of  a  majority  of  its  stock.  In 
June,  1882,  he  contracteid  to  sell  to  the  defend- 
ant five  shares  for  $500.  At  that  time  there 
had  been  taken  or  purchased  from  the  com- 
pany 410  shares  and  the  money  therefor  paid 
mto  its  treasury,  1,500  remaining  unsold,  and 
the  company  hf^  voted  to  sell  no  more.  When 
the  pl^tifF  made  the  sale  to  the  defendant,  he 
represented  that  he  was  selling  to  him  at  the 
same  price  which  all  others  had  paid  who  were 
interested  In  the  stock. 

Paid  to  whomt  It  must  have  been  to  the 
company,  the  seller  of  the  stock.  The  clear 
and  Irreristible  implication  of  this  positive  as- 
sertion was  that  the  company  had  $41,000  in 
its  hands.  The  defendant  was,  undoubtedly  in- 
duced to  believe  that  the  company  had  a  work- 
ing capital  of  one  hundred  times  as  many  dol- 
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lars  as  it  had  issued  shares.   The  statement 

amoimted  to  a  representation  to  that  effect. 
But  the  company  bad  only  about  one  third  of 
that  amount  of  working  capital,  or  of  money. 
The  defendant,  instead  of  ^tting  stock  which 
represented  almut  one  eightieth  of  the  working 
assets  of  the  company,  got  stock  which  repre- 
sented only  one  two  hundred  and  fortieUi  of 
such  assets. 

Was  not  this  an  assertion  of  an  important 
fact?  Suppose  that  nothing  had  been  (mid  in, 
but  that  the  stock,  as  is  sometimes  the  case  in 
these  speculations,  had  been  given  by  the  com- 
pany to  the  holders.  In  such  case,  what  would 
the  defendant  have  got  for  his  money?  Sup- 
pose the  plaintiff  had  said  to  defendant,  *  'I  will 
sell  you  five  shares  for  $500,  but  all  othera  re- 
ceived their  shares  at  the  rate  of  one  third  as 
much."  Would  the  defendant  have  purchasedf 
The  plaintiff  voluntarily  and  artfully  repre- 
sented the  working  assets  of  the  company  to  be 
$41,000;  thev  were  only  about  $14,000.  To  be 
sure,  it  may  oe  said  that  the  defendant  was  not 
told  how  many  shares  bad  been  issued.  The 
answer  to  that  is,  thathe  undoubtedly  supposed, 
if  he  did  not  know,  and  would  have  a  right  to 
suppose  that  some  substantial  amount  of  capi- 
tal had  been  paid  in.  It  is  urged  in  extenuation 
by  the  plaintiff  that  the  defendant  offered  him- 
self as  a  purchaser.  The  afilrmation  complained 
of  is  none  the  truer  on  that  account.  Undoubt- 
edfy  the  case  is  near  the  line  which  marks  the 
distinction  between  actionable  and  non-action- 
able representations.  However  near  to  it,  the 
facts  place  the  pluntiff  upon  the  wrong  side. 
It  is  often  a  narrow  line  which  separates  right 
from  wrong. 

We  feel  well  assured  that  the  requested  in- 
struction, or  its  equivalent,  should  liave  been 
given.  The  learned  Judge  evidentiy  had  not 
at  the  moment  in  mind  the  distinction  betwera 
what  the  plaintiff  had  paid,  and  what  the  com- 
pany hud  actually  received,  for  the  stock.  In 
any  view,  there  was  at  least  a  question  for  the 
jury.  We  think  that  the  exceptions  and  the 
motion  should  be  sustained.  Sharp  v.  Itmee, 
74  Me.,  470. 

MoUon  and  exeeptiom  mitained. 

Walton*  mi^^  Ubbex,  FiwtOT  and 
Hukellf  </'•/'.,  conctured. 
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Theophiliu  BROWN 

V. 

Orrin  S.  EOOLESTON  et  al.,  Admra.,  Apptt. 

1.  Under  the  statute  (Session  Laws,  1883,  p. 
146),  only  '•^w-*™^'  agaiiut  an  executor 
or  admioiBtrator  for  debts  eoiitra>cted 
by  biin  in  his  representative  capacity 
for  services,  etc.,  rendered  the  estate  in 
his  hands,  can  be  adjudged  against  and 
patd  out  of  the  estate.  Henee,  ez- 
penMS  incnrred  In  litigating  a  will,  at 
reqaeet  of  and  on  the  promise  of  a  per- 
son as  administrator,  where  the  will 
was  not  approved  and  before  admin- 
istration g^ranted,  are  personal 
claims  against  the  administrator. 

S.  It  is  not  the  intention  of  the  above  rul- 
ing to  prevent  the  eonrt  of  probate 
from  aliowinf  adminiB^tors.  in  their 
administration  account,  any  jnst  and 
reasonable  expenses,  incnrred  in  behalf 
of  the  estate  before  administration* 

8.  A  conservator  can  not  be  made  per- 
sonalljr  liable  for  debts  incurred  by 
his  warn  before  his  appoiatsMnt.  Such 
daima  ^onld  be  prosecnted  af^ainst  the 
ward  if  living,  and  after  his  death, 
against  his  estate. 

4  A  conservator  is,  however,  liable  per- 
sonally, for  debts  contracted  by  nim 
on  behalf  of  his  ward  after  his  appoint- 
ment and  while  the  ward  and  Mb  es- 
tate are  subject  to  the  control  and  man- 
agememt  of  the  conservator,  and  the  es- 
tate of  the  ward  is  not  liable  therefor. 

fi.  The  presumption  is  that  a  conserva- 
tor pco^ormed  his  duty  and  paid  for 

8 roper  services  performed  on  behalf  of 
le  ward  at  his  request,  and  ohai^;8d  the 
same  in  his  account. 

(Decided  September  5^  1886.) 

APPEAL  from  the  Court  of  Common  Pless 
for  New  London  County.  Beteraed. 
Od  October  2S,  1878,  Asa  L.  Oallup,  of  Led- 
yard,  was  appointed  by  the  probate  court  for 
the  District  of  Stoniugton,  oonserrator  of  the 
person  and  estate  of  Salmna  Main,  and  duly 
accepted  said  trust  and  qualified  as  such  con- 
servator. Sabrina  Main  died  September  8, 
1681,  and  defendants  were  appointed  adminis* 
trators  of  her  estate  on  October  26, 1881,  by  the 

S rebate  court  for  the  District  of  Ledyajd,  and 
uly  qualified.  At  the  time  of  granting  letters 
of  administration,  the  probate  court  made  an 
order  limiting  the  term  of  six  monttiB  therefrom 
fbr  creditm  of  the  estate  to  present  claims,  of 
which  due  notice  was  given.  Oallup  was  then 
an  iohaldtBDt  and  resident  of  the  State,  but  did 
Dot  present  any  claim;  the  plaintiff,  however, 
did  present  his  claim. 

Items  in  plaintiff's  bill  of  particulars  dated 
August  15  and  S7,  and  September  1,  1877,  for 
90,  $8  and  $38.70,  respectively,  were  services 
midered  and  expenses,  including  court  and  at- 
torney fera,  incurred  in  the  appcnntment  of  one 
Koyes,  conservator  ot  Sabrina  Main,  previous 
to  the  i^pointment  of  (Sallup.  Items  dated 
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October  10  and  24,  1878,  for  $6,  and  October 
28,  1878,  for  $27.06,  were  services  rendered  and 
expenses,  including  court  and  attorney  fees,  in- 
curred in  the  appointment  of  Oallup  as  conserv- 
ator. The  rest  of  the  items  in  plalntiff'B  bill 
of  particulars  to  September,  1881,  were  services- 
rendered  and  moneys  paid  for  the  benefit  of 
Sabrina  Main  or  her  estate,  by  plaintiff  at  re- 
quest of  Gallup,  CMiBervator. 

Items  of  debit  dated  September  19  and  27, 
and  Oclober  18, 10  and  25,  1881,  for  $S  each, 
and  Oclober  26,  1881,  for  $82,  were  servicea 
rendered  and  expenses  incurred  by  plaintiff,  at 
request  of  defendant  Cmndall,  at  the  Ledyard 
proljale  court,  in  the  bearing  with  regard  to  the 

Erobate  of  two  instruments,  each  purporting  to 
e  the  last  will  of  Sabrina  Main,  and  for  which 
services  and  expenses  it  was  agreed  by  Cran- 
dall  administratrix,  a  reasonaUe  sum  should 
be  paid.  The  Stonington  probate  court,  on 
September  27, 1881,  aUowedthe  ac(»untof  the 
conservator,  diowing  a  balance  of  $84.56  due 
the  conservator  from  the  estate  of  Sabrina  Main, 
and  on  October  26,  1881 ,  the  plaintiff,  by  direc- 
tion of  the  Judge  of  said  probate  court,  paid 
such  balance  to  the  conservator. 

After  the  death  of  Sabrina  Main,  and  before 
the  appointment  of  defendants  as  administra- 
tors, plaintiff  collected  $105  due  her  estate  for 
rent  under  a  lease  made  by  her  conservator  dur- 
ing her  lifetime,  which  was  applied  in  part 
payment  of  plaintiff's  account. 

The  Court  of  Common  Pleas  allowed  the 
above  items,  with  some  diminution  as  to 
amounts,  and  rendered  judgment  for  plaintiff 
for  $88.62  and  coats;  from  which  judgment  de- 
fendants appealed, 
Mr.  A.  B.  Crafis,-for  defendants: 
Gallup  was  appointed  conservator  over  Sa- 
brina Main,October  28,1878,  which  position  he 
held  until  her  death.  £verv  item  of  the  plaint- 
iff's counsel,  except  those  mcurred  in  the  two 
attempts  to  appoint  a  conservator,  were  subse- 
quent to  the  appointment  of  the  conservator. 
All  the  other  items  of  debit  up  to  September, 
1881,  were  rendered,  as  appears  by  the  finding, 
at  the  request  of  the  conservator,  and  for  those 
he,  and  not  she  or  her  estate,  was  personally 
liable,  as  is  substantiated  by  the  following  au- 
thorities: WaUu  V.  Bardwm,  126  Mass.,  866; 
T/iacJiarv.  Dintmore,  6  Mass.,  800;  Taj/lor  v. 
.Vj'paft28Conn..l89;  Burkey.  Terry,  28  Comx., 
415;  mtnter  v.  Ftdltr,  6  Mass.,  68;  Campbell  v. 
OrandtUt,  3  Root,  871 ;  Jone$  v.  Brewer,  1  Pick. , 
817. 

The  court  of  probate  which  appointed  the 
conservator  is  the  only  court  having  jinlsdic- 
tion,  even  after  the  death  of  the  wara,  to  allow 
the  services  and  expenses  of  the  conservator. 
Nettkt&n'a  App.,  28  Conn.,  272,  278. 

The  expenses  and  services  incurred  in  the 
appointment  of  a  general guardian  are  notprop- 
er  charges.  CUiwea  v.  Van  Antwerp,  4  ^u-b., 
416. 

A  successor  is  "a  person  who  has  been  ap- 
pointed or  elected  to  some  office  after  another 
person."  Bouv,  Law  Die.  "One  who  tiUces 
the  place  which  another  has  left,  and  Bustaina 
the  like  part  or  character,"  Webster's  Die. 

Whatever  judgment  is  rendered  on  such  a 
complaint  as  this,  is,  as  appears  the  record, 
a  charge  against  the  estate.  The  exp&aea  of 
successfullitigation  toe^|^^ 
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allowed  the  executors  in  Leatmworth  r.  Mar- 
4/<aU,  19  Conn.,  417. 

The  defendants  are  entitied  to  recover  the 
sum  of  $105,  which  was  due  the  estate  of  8a- 
Inina  Main,  and  collected  by  the  plaintiff  after 
her  death.  Oen.  Stat.,  1876,  Title  18.  ch.  4, 
partl,^  0,p.8^;  SaT^ardr.miyea,  19 Conn., 

m. 

Carpentw.  J.,  delivered  the  opinion  of  the 

court: 

On  one  point  in  this  case  we  are  consteaioed 
to  say  that  the  court  below  erred.  The  action 
is  against  the  administrators  of  an  estate,  the 
<x>mplaint  consisting  of  two  counts:  one  for  a 
^ebt  incurred  by  the  intestate  during  her  life- 
time, and  one  for  a  debt  accruing  after  her  de- 
cease. She  died  September  8,  After  her 
death,  two  instruments,  each  purporting]  to  be 
her  lost  will  and  testament,  were  presented  to 
the  court  of  probate.  Both  were  contested  and 
neither  was  approved  as  her  last  will.  In  the 
litigation  concerning  the  proposed  wills,  cer- 
tain expenses  were  incurred  by  the  plaintiff  at 
the  request  of  one  of  the  defendants,  and  she,  as 
administratrix,  agreed  that  a  reasonable  sum 
should  be  paid  tnerefor.  The  expenses  thus 
incurred  were  allowed  by  the  court  below  to 
the  amount  of  $88  and  interest.  The  sum 
thus  allowed,  improperly  as  we  think,  amounts 
to  more  than  the  balance  found  due  to  the 
plaintiff;  hence  it  cannot  be  remitted,  but  the 
whole  judgment  must  be  reversed. 

This  court  held  in  Taylor  v.  Mpffatt,  26  Conn . , 
184,  that  an  administrator  has  no  power  to 
make  the  estate  a  debtor,  even  for  expenses 
legitimately  incurred  in  the  settlement  of  the 
estate,  but  that  such  expenses  are  claims  against 
the  administrator  personally.  See,  also,  Cham- 
ber»  V.  Btjbbina,  28  Conn.,  544. 

To  some  extent  this  is  now  changed  by  stat- 
ute, Sess.  L.,  1882,  p.  l46.  It  is  there  pro- 
vided that  "In  all  cases  in  which  any  person 
.shall  have  a  legal  claim  against  any  executor, 
administrator,  guardian  or  trustee,  growing 
out  of  moneys  paid  or  services  rendered  for  the 
estate  in  the  bands  of  such  executor,  adminis- 
trator, guardian  or  trustee,  and  which  should 
ustiy  w  paid  out  of  such  estate,  an  action  at 
aw  may  be  brought  by  such  claimant  against 
such  executor,  etc.  •  *  »  and  if  such 
claim  shall  be  found  to  be  a  just  one,  and  one 
which  ought  to  be  equitably  paid  out  of  such 
estate,  judgment  may  be  rendered  In  favor  of 
such  claimant,  to  be  paid  wholly  out  of  the  es- 
tate." 

Obviously  tbis  statute  is  not  broad  enough 
to  cover  this  case.  The  claim  must  be  against 
an  executor  or  administrator  and  must  be  a 
debt  contracted  by  him  in  his  representative 
capacity,  and  not  be  a  debt  contracted  by  some 
other  i^rty  before  his  appointment;  and  by  the 
express  terms  of  the  statute  it  must  be  for  mon- 
eys paid  or  services  rendered  for  the  estate  in 
the  hands  of  the  executor,  eto.  If  the  title  to 
the  estate  or  any  portion  of  it  was  in  dispute, 
and  expenses  were  incurred  by  the  adminis- 
trators in  defending  it.itrairiit  be  truthfully  said 
tiiat  such  expenses  were  Incurred  for  the  es- 
tate; and  they  might  well  be  recovered  of  the 
estate  under  this  statute.  But  no  one  would 
presume  to  claim  that  expenses  incurred  in  at- 
tacktng  the  estate  or  its  title  should  be  paid 
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from  it.  It  does  not  appear  whether  the  ex- 
penses allowed  were  incurred  in  endeavoring 
to  establish  the  proposed  wills  or  in  resisting 
them.  If  the  former,  as  they  may  have  been, 
then  they  were  incurred  in  a  wrongful  attempt 
to  divert  the  estate  from  its  legal  course,  and 
they  should  not  have  been  allowed.  If  the  lat- 
ter, then  they  were  incurred  voluntarily  by 
parties  interested  in  defeating  the  proposed 
wills,  and  before  administration  granted.  Al- 
though such  action  may  have  been  in  the  inter- 
est 01  the  estate,  yet  the  persons  so  acting  had 
no  power  to  bind  the  estate,  because  tiiey  were 
not  legally  authorized  to  represent  it  The 
agreement  of  A.  J.  Crandall,  one  of  the  de- 
fendants, that  the  expenses  should  be  p^d  out 
of  the  estate,  cannot  bind  the  estate  because  she 
had  no  power  to  make  such  an  agreement;  cer- 
tainly not  if  the  alleged  a^^ement  was  m&de 
before  her  appointment.  If  made  afterwards, 
even  then  the  estate  is  not  liable,  unless  it  ap- 
pears that  the  money  paid  or  services  rendered 
were  for  the  estate  and  "ought  to  be  equitably 
paid  out  of  the  estate;"  and  there  is  no  su^ 
finding  in  the  case.  But  the  expenses  were 
evidently  incurred  tiefore  adminiBtratitm  was 
granted. 

The  statute  only  contemplates  expenses  in- 
curred by-  executors  or  admfnistnitorB  legally 
appointed  and  authorized  to  act  as  such,  ana 
cannot  be  made  to  apply  to  expenses  previoits- 
ly  incurred  by  iuter^ted  parties.  This  is  man- 
ifest from  the  further  provisions  of  the  statute, 
that  the  creditor  may,  at  his  election,  pursue 
his  legal  remedy  against  the  executor  or  ad- 
ministrator personally.  Of  course  nothing  in 
this  opinion  is  intended  to  prerent  the  court  of 
probate  from  allowing  to  the  adadiiiBtntois  bi 
their  administration  account  any  just  and  reas- 
onable expenses  incurred  in  behalf  of  the  es- 
tate before  administration.  Upon  the  facts  as 
they  now  ^pear,  we  think  Uie  plaintiff  must 
seek  his  remedy  in  that  direction,  or  against 
the  administratrix  peisonally. 

The  first  three  items  of  the  plaintiff'saccount 
accrued  in  the  proceedings  to  appoint  conserv- 
ators. The  court  found  that  they  were  reason- 
able charges  for  services  rendered  and  moneyt 
paid  out.  No  objection  is  made  that  the  serv- 
ices rendered  and  moneys  psid  were  not  for 
the  benefit  of  the  ward,  and  while  she  was 
without  a  conservator;  but  the  objection  is  tiiat 
the  charges  should  have  been  made  against  the 
conservator  personally. 

The  charges  being  proper,  it  was  doubtless 
the  dutj^  of  the  conservator  to  pay  them  from 
funds  in  his  hands  and  charge  the  money  so 
paid  in  his  account;  but  that  duty  devolved  on 
idm  as  conservator  and  did  not  make  him  a 
debtor  in  his  private  capacity.  When  the  r^glit 
to  charge  matured  there  was  no  conservator. 
Of  course  the  charge  could  only  be  made  against 
Mrs.  Maili.  The  relation  of  debtor  and  cred- 
itor between  her  and  the  plaintiff  was  thus 
fixed,  and  that  relation  was  not  distorljed  or 
changed  by  the  appointment  of  a  conserva- 
tor. Hence,  if  a  suit  was  necessary,  she  was 
the  proper  jmrty  during  her  lifetime  to  make 
defnidant,  and  after  her  death  her  administra- 
tor. A  conservator  cannot  be  made  personally 
liable  for  existing  debts.  There  may  be  some 
liability  if  he  n^ects  or  refuses  to  pay  or  pro- 
vide for^them,  but  that  liaUIity  does  not  go  to 
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the  extent  of  makioff  him  penonally  a  debtor 

to  the  creditor.   We  discover  no  error  in  al- 
lowing these  items. 

A  portioo  of  the  accouDt  allowed  by  the  court 
below  accrued  whUe  the  intestate  and  her  es- 
tate were  subject  to  the  control  and  mana^ 
ment  of  a  conservator.  The  defendants  in- 
dMed  that  these  items,  if  proper  charges  at  all, 
could  not  be  charged  to  Uie  ward  but  should 
hive  been  charged  to  the  consei-vator.  The 
court  ruled  otherwise,  and  that  ruling  is  as- 

Xed  ss  a  reason  of  appeal.  An  executor  or 
intstrator,  as  we  have  seen,  had  no  power 
to  hind  the  estate  he  represents  bv  contract,  ex- 
cept as  such  power  may  be  implied  from  the 
Statide  of  1^.  above  nfored  to.  But  that 
statute  was  not  m  force  when  the  services  were 
rmdered  for  which  those  charges  were  made. 
Moreover,  the  statute  was  not  intended  to  aSect 
the  personal  liability  of  an  executor  or  admin- 
istrator; its  principal  object  seems  to  have  been 
topve  the  creditor  a  right  to  collect  his  debt 
frwa  the  estate  as  a  cumulative  remedy.  So 
that  if  the  word  guardian  in  the  statute  may  be 
interpreted  as  including  conservatore,  as  per- 
haps it  may,  still,  the  statute  will  not  affect  tiie 
qoeetioD  now  before  us. 

It  hat)  been  repeatedly  decided  in  Massachu- 
setts that  a  guardian  has  no  power  to  bind  the 
waid  or  bis  estate  by  his  contract.  TJtaeher 
T.  Diamore,  5  Mass.,  399;  thrtter  v.  FvUer,  6 
Han.,  S8;  WalMa  v.  Bordwdl.  136  Mass.,  866. 
Adminiitrators  and  guardians  In  this  respect 
m  closely  analogous  to  conservators. 

The  powers  and  duties  of  a  conservator  are 
defined  in  a  general  way  by  statute.  He  "shall 
luve  the  cimrge  of  the  person  and  estate  of 
nxb  inci^wble  person."  "The  conservator 
shdl  manage  all  the  estate  of  his  ward,  and  ap- 
fdf  the  net  income  thereof  and,  if  necessary, 
ai^  part  of  the  personal  estate,  to  support  him 
am  his  family  and  to  pay  bis  debts,  and  may 
suelor  and  coUect  all  debts  due  to  him."  The 
■estate  neither  expressly  nor  impliedly  author- 
ises the  conservator  to  make  contracts  in  the 
name  of  the  ward,  and  the  ward  is  legally  in- 
capable of  making  a  contract.  A  conservator, 
vuike  an  ovoseer,  acts  independently  of  his 
waid,  and  in  all  hfs  transactions  he  alone  is  the 
responsrble  party.  He  is  not,  however,  bound 
to  contract  debts  and  pay  them  from  his  own 
estate.  The  law  places  in  his  hands  ample 
QMsas  for  supplying  himself  with  funds  to 
toeet  all  his  olulgations.  If  he  suffers  loss  per- 
■Mally,  it  must  be  through  his  own  neglect. 
Sabrlna  Main  being  in  fact  and  in  law  incapa- 
ble of  makioK  a  contract  when  the  soriccs 
were  rendereo,  it  is  difficult  to  conceive  how 
aiworher  estate  can  be  held  liable  ex  eojitraetu. 

Again;  the  services  performed  by  the  plaint- 
iff, u  proper,  should  have  been  performed  by 
the  conservator.  The  finding  shows  that  they 
vere  in  fact  performed  at  his  request.  Regu- 
i>riy  he  should  have  paid  for  them  and  charged 
the  smount  paid  in  bis  account.  Upon  the 
presumption  that  be  did  his  duty,we  must  pre- 
sume that  he  did  so  and  that  the  amount  paid 
was  included  in  the  balance  found  due  him. 
As  the  record  stands,  these  items  seem  to  have 
been  erroneously  allowed. 

The  fifth  reason  of  appeal  is  that  the  court 
should  not  have  allowed  the  sum  of  $84.50 
paid  b>y  the  plaintiff  to  the  conservator,  October 
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26, 1881.  That  sum  was  paid  by  direction  of 
the  Judge  of  the  Probate  Court.  There  is  no 
finding  that  the  administrators,  who  were  ap- 
pointed the  day  before,  requested  the  payment. 
The  objection  is  that  the  claim  was  mot  pre- 
sented to  the  administrators  as  a  claim  agamst 
the  estate  by  iHr.  Oallup,  and  that  there  was  no 
assignment  by  bini  to  the  plaintiff,  although 
theplaiotiff  duly  presented  the  claim. 

We  do  not  understand  that  the  Judge  of  Pro- 
bate had  any  power  to  direct  as  to  the  dispo- 
sition of  the  funds  in  the  plaintiff's  hands.  It 
was  a  mere  personal  direction  and  not  a  judi- 
cial order.  Even  if  the  probate  court  had  or- 
dered it,  the  order  would  have  been  invalid, 
because  it  was  a  matter  not  within  its  jurisdic- 
tion. So  far  as  we  can  see,  the  only  way  to  re- 
lieve the  transaction  from  being  a  gratuitous 
payment  is  to  regard  it  as  a  purchase  by  the 
plaintiff.  In  that  event,  be  could  only  recover 
as  an  assignee  and  upon  a  complaint  adapted 
to  the  facu.  There  is,  therefore,  a  teclmical 
difBculty  in  allowing  this  item  as  a  ba«a  of  re- 
covery ;  but  there  was  no  dilBculty  in  allowing 
it  as  a  set-off  to  the  demand  against  the  plaints 
iff,  if  it  appeared  that  Mr.  Ctallup  was  justly 
entitled  to  it,  and  that  the  estate  was  benefited 
to  that  amount.  We  think  that  the  court  might 
properly  treat  it  as  an  equitable  accountingfor 
so  much  money.  That  it  was  allowed  as  a  set- 
off only,  is  apparent  from  ttie  fact  that  the 
judgment  was  for  a  less  earn  than  the  amount 
erroneously , allowed. 

The  Jmgmeni  ia  remwd  and  a  new  trial 
ordered. 

In  this  oinnion  the  other  Judges  concurred. 


John  CROQAN  and  Wife 
Louis  SC^IELE. 

1.  In  an  action  for  damages  resulting  from 
negligence,  where  a  demurrer  to  the 
eon^udnt  hm  been  auatalned,  the  ef- 
fect of  the  demurrer  ia  to  adaait,  for  the 
purooses  of  the  hearing  in  damagae,  the 
truth  of  every  material  and  well  pleaded 
fact  in  the  oomplaint :  such  adimssionis 
conclusive  as  to  the  rlgfht  of  Mtion 
and  the  riyht  to  nominal  damages, 
and  ia  prima  facie  aa  to  aabstantUbl 
damages;  but  the  defendant  has  the 
right  to  prove  the  nonreiistence  of  the 
alleged  Act  as  bearing  upon  substantial 
damages,  and  the  burden  of  proof  in 
that  regard  Is  upon  him,  and  if  he  fails, 
such  fact  is  regarded  as  established  in 
all  its  effects  upon  and  relation  to  actual 
damages. 

2.  The  qneation  whether  an  open  exca- 
vation ifas  so  located  as  to  make  the 
use  of  a  hiehvay  daagerooa  is  one  oiF 
flhct,  not  of  law. 

8.  The  duty  suod  liability  of  a  person 
malntalnliiy  an  open  ezeawation  on 
his  premises  near  a  highway*  depend 
upon  the  dangereas  oonditlon.  in  ref- 
erence to  the  public  use  of  the  highway, 
in  which  the  excavation  was  left  by  him, 
rather  than  upon  its  exact  location 
and  distance  from  the  highway 
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4.  Where  defSandmnt  malstalned  an  eK> 
tew^n  of  a  pabUc  sidewalk*  connect- 
ing the  sidewalk  of  a  city  street  with  the 
front  of  hiB  building  and  of  the  same  ma- 
terial and  oa  the  same  node  as  the  aide- 
wsJkjWitb  no  apparent  oiTiston  between 
the  public  sidewalk  and  such  continua- 
tion thereof,  except  as  the  line  might 
be  denoted  at  each  end  of  defendant's 

S remises  bT  division  fences  extending  to 
ne  sidewalk;  and  where,  adjoining  the 
entrance  to  defendant's  building  and  on 
defendant's  premises,  there  was  an  open 
area*  and  plaintifl,  being  unfamiliar 
with  the  premises  and  trying,  on  a  law- 
ful errand,  to  find  the  entrance  of  de- 
fendant's building,  in  the  dark,  passed 
npon  the  extension  of  the  sidewalk  and, 
without  negligence  on  her  part,  fell  into 
the  sbrea ;  she  was  not  a  treepaeeer  in 
going  upon-  defendant's  extmsion  of 
the  public  sidewalk,  hat  had  arlg-htto 
the  use  of  the  whole  apparent  pnblie 
way. 

5.  That  the  plaintiff  passed  beyond  the 
technical  Une  of  the  street  without 
knowledge  on  her  part,  is  not  the  de- 
teraaining  fltet  in  relation  to  whether 
she  was  in  the  exercise  of  a  traveler's 
riflrkt.  A  traveler's  right  is  not  confined 
to  passing  along  the  street.  He  nwy 
use  the  public  way  for  all  ordiuanr 
acts  hieidettt  to  ordinary  travu* 
among  which  is  the  ri^ht  of  apjproaeh 
and  entry  of  an  adjoining  builoingf  for 
a  lawful  purpose  ;  for  all  these  purposes 
the  highway  is  to  be  regarded  as  it  ap- 
parently exists,  as  against  one  who  has 
actually  enlarged  the  width  of  the  high- 
way. 

6.  If  a  person  is  indnced  or  allured  npon 
another's  premises*  the  owner  or  occu- 
pier of  such  premises  owes  a  duty  to 
such  person,  whether  a  traveler  or  not, 
to  see  that  his  premises  are  In  a  reason- 
ably safb  eondtion ;  and  it  is  not  nec- 
essary to  claim  that  a  highway  exist- 
ed,  either  actual  or  ImpUw  ;  but  if  the 
owner  of  the  premises  has  dedicated  to 
the  pnblie  a  right  of  passage,  or  has  so 
constructed  his  sidewalk  as  to  induce 
pec^le  to  believe  that  the  public  right  of 
way  exists,  so  that  such  public  right 
should  be  held  to  exist  as  to  a  person 
acting  on  the  belief,  this  oonditlon  is 
BWterlal  on  the  quMtloaof  alluranent 
or  Inducement.  If  there  Isan  apparent 
public  wav,  aperson,  although  not  strict- 
ly a  traveler,  nas  a  right  to  proceed  up- 
on the  assumption  that  gu^^s  against 
dangers  are  provided,  co-extensive  with 
the  apparent  purpose  and  use  of  the  way. 

7.  Defindant,  by  extending  the  sidewalk 
on  his  premises,  as  desoribed,  tndieated 
that  tlMt  part  ef  his  laad  vas  intended 
to  be  nsea  by  visitors  or  passengers,  and 
that  It  was  adopted  and  prepared  for 
such  use  t  and  the  law  imposes  a  dtity 
upon  him,  as  an  occupier  of  land,  co- 
extensive with  the  use  to  whieh  he 
subjects  his  premises;  and  In  snch  a  case, 
a  MTson,  whether  a  visitor  or  traveler, 
iigored  by  a  concealed  source  of  mis- 
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chief,  is  entitled  to  SQlirtBiillal  daas- 
affes. 

(New  Haveo— Deolded  October  M,  1M.> 

ACTION  for  damues  fcv  injuries  sostained 
by  the  pliOntifC  Mrs.  CrogsD,  in  falttiig 
into  an  open  area  <m  defendant* s  premises.  Ac- 
tum auatained. 
The  case  Is  stated  in  the  opinion. 
Messrs.  DooUttle  &  Bennett,  for  plaint- 
iffs: 

A  person  who  makes  an  excavation  on  bis 
own  land  so  near  the  highway  as  to  render  the 
use  of  the  way  dangerous,  is  liable  in  damages 
to  one  who,  in  the  lawful  use  of  the  way,  and 
in  the  exercise  of  due  care,  falls  into  such  ex- 
cavation and  is  injured.  Bueschitig  v.  8t.  L. 
Oat  Co.,  78  Mo.,  319;  and  cases  cited;  Temp. 
Hall  Ansa.  v.  Oile$,  88  N.  J.  L.,  280;  Beck  v. 
Carter,  68  N.  T. ,  388;  Coupiand  v.  Hardingham, 
3  Camp.,  808;  JarvU  v.  Dean,  8  Bing.,  447; 
Bame*  v.  Ward,  S  Oar.  &  K.,  661;  BeardaUj/Y. 
Hartford.  60  Conn.,  689;  jVortmsA  v.  Breed,  80 
Conn.,  585. 

The  defendant's  liability  does  not  depend 
upon  the  dlHtance  of  the  pit  from  the  street, 
but  upon  the  dangerous  condition  in  which 
the  excavation  was  left.  1/orwieh  v.  JBreed, 
SO  Conn.,  548;  Aotv.  Carter,  68  N.  Y.,  203; 
B.  d!  O.  B.  B.  Oo.  V.  BoMer,  88  Md..  668,  and 
cases  cited. 

The  danger  was  that  persons  approaching  his 
premises  npon  innocent  etrands  might  be  led 
unconsciously  from  the  sidewalk  into  the  area. 
Munaon  v.  Verby,  87  Conn.,  811. 

Eutiy  upon  another's  close  or  Into  his  house, 
at  usuiu  and  reasonable  hours  and  in  a  custom- 
ary manner,  for  any  of  the  common  purpoees 
of  life,  cannot  be  regarded  as  a  txespaas.  3 
Wat,  Tres.,  §  783;  Lakin  v.  Amee,  10  Cusb.. 
198. 

Moreover,  by  leaving  the  strip  of  land  so  open 
to  the  public  for  fifteen  years,  the  owner  at 
least  licensed  the  public  to  use  it.  Otlierwise 
it  is  a  mere  trapto  catch  trespanns.  Cferslsiitf 
V.  Gteveland.  12  Wend.,  173. 

The  gross  nudlgence  of  the  defendant  is  here 
the  cause  of  action;  and  he  atone  isreeponsiUe 
for  the  entire  consequences  of  it,  nnlMs  there 
has  been  fault  on  the  plalntUTs  put.  Btrge-v. 
Gardiner,  19  Conn.,  612. 

In  Youj^  V.  Sarvei/,  16Ind.,814,  the  defend- 
ant dug  a  well  near  the  street  line,  upon  an  un- 
inclosra  lot  owned  by  him  .and  left  it  uncovered. 
Horses  were  pOTmitted  by  law  to  run  at  large. 
A  horse  belonging  to  the  plaintifT  fell  into  uie 
well  and  was  killed.  In  holding  the  defendant 
liable,  the  court  savs  that,  whettier  the  action 
"can  beornot"  maintained,  "depends  upon  the 
d^iree  of  probability  there  was  Uiat  Bucb  an  ae- 
ddent  might  happen  from  thus  leaving  the  par- 
tially dug  welL'^  HifdrauUeOtt.Y.Orr,eavi. 
St.,  883;  Beck  v.  Garter  {mtpr^;  B.  B.  €h.  v. 
8tout,  17  Wall.,  667(88  U.  8..  XXI..  Law.  ed.. 
74m. 

But  fn  addition,the  defendant,  by  bis  arrange- 
ment of  the  ridewalk  and  entrance,  "  held  out 
an  allurement  whereby  the  plaintiff  was  In- 
duced to  come  upon  the  place  in  question. "  Cbr- 
bj/v.  ififtt,  4Com.  B.a«.  8.),  666. 

The  plaintiff  in  the  above  case  was  a  Tfs!tor 
making  u»  of  a  priviUe  way.  Btneeng  v.  J?.  jB 
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Cb.,10  Allen  868;  Lantev.  Sotd  Oo.,nfi'i/laaa., 
Vl;Lemivydv.  e«i/Wy,Rep.,(May  6, 188C),  568. 

In  StrcOttmy.  8taj4f»,  69  Me.,  04,  the  plaint- 
iff was  upon  the  defendant's  premises  to  ask  a 
qomlon.  Low  T.  &.  T.  B.  Co.,  72  Me.,  818 ; 
Beiuutt  v.  It,  K  Co.,.  lOS  U.  8.,  577  (XXVI., 

Uw.  ed..  285).  _   

Matn.  John  W.  AlUac  and  Harry  W. 
Ashar,  for  defendant : 

The  pith  of  the  complaint  is  a  violation  of 
some  obligation,  which  was  owed  to  plaintiff  as  a 
traveler  upon  a  public  highway.  The  allega- 
tioDs  of  the  complaint  being  untrue  in  this  par- 
ticular, no  more  than  nomuial  dam&gea  could 
kare  been  recoyered.  Shepard  v.  297 H.  <£  iV. 
Co.,  45  Conn..  64;  Suket  r.  Pawlet,4S  Vt..  44fl. 

Upon  the  adjudged  cases,  the  law  is  with  the 
defendant.    Hotcumdy.  Vincent,  10  Met. ,871. 

In  HardeavUe  t.  South  York.  B.  Co.,  4  Hurl. 
AN.,  67,  the  defendants  made  a  reeerroir, 
near  to  but  not  adjc^ng  a  public  highway, 
and  omitted  to  encloee  it  from  the  way.  The 
idaintiffs  intestate,  by  accident,  strayed  from 
uie  way  in  the  night  and,  falling  into  the  reser- 
Toir,  was  drowuM.  Tliere  the  defendants  had 
a  right  to  make  the  reservoir.  The  deceased 
was  bound  to  Imow  the  law,  so  that,  in  refer- 
nice  to  his  rights,  the  defendants  were  charge- 
able with  no  wrong  or  neglect. 

BounseU-r.  Brnt/th,  7  Com.B.(K.  S.),  TBl.was 
a  case  of  the  same  chuacter,  with  this  element 
In  addition,  that  the  plaintiff  went  off  from  the 
public  road,  and  upon  the  defendant's  land,  in- 
tentionally and  not  by  accident.  Bee,  Noncieh 
T.  Bned,  80  Conn.,  648;  Beardtlvy  v.  Hartford, 
60  Conn.,  6W;  P.  <fe  R.  ft.  B.  Co.  v.  Hummdl, 
44  Pa.  St.,  376-879  ;  Blyth  v.  Topham,  1  Roll. 
Abr.,  88;  Semumr  v.  Maddox,  16  Adol.  ft  El., 
N.  a,  826;  hmOieote  r.  Staniev,  1  Hurl.  &  N.. 
MT;  Gardaarw.ir.  H.  AN.  0&.,61ConD.,143; 
Baker  v.  Byrne,  58  Barb.,  438;  Rouhton  v. 
CVont  8  E.  D.  Smith,  866;  Seterj/  v.  NxeJcmwn, 
ISO  Haas.,  806;  Gramtichv.  tfttnt.  86  Fa.  St., 
74;  Gillie  v.  A.  R.  B.  Co.,  89  Pa.  St.,  148 ; 
Witham  v.  Portland,  72  He.,  689. 

Before  a  man  can  be  made  liable  for  the  oon- 
aequences  <^  a  defect  in  the  condition  of  his 
own  iwiTBte  moperty.  some  obligation,  express 
or  implied,  uiat  such  defect  shall  not  exist, 
most  be  shown  to  tiave  arisen  between  him  and 
the  party  injured.  The  mere  possession  of  prop- 
erty that  is  not  safe  for  use.  except  by  the  own- 
er, does  not  constitute  actionable  negligence. 
Pierw  V.  Whitamii),  48  Vt.,  127. 

A  party  permitted  to  enter  private  premises, 
for  ma  own  convenience  or  m vantage  and  at 
hn  own  Tequeat,acquiTe8  no  such  right  but  goes 
at  his  own  risk. 

If  the  defendant  is  liable  to  redress  this  injury 
to  the  plaintiff , it  is  because  he  did  him  a  wrong, 
in  omitting  to  perform  a  duty  that  be  owed  the 
plaintifl.    Id.,  120;  Kaldv.  ZOW.87N.  J.  L.,6. 

This  area- was  not  a  pnUic  nnisance.  nor  did 
Mrs.  Crogan  get  injured  as  a  highway  traveler. 
OtuimUY.  amjfih,  7  Com.  B.  (N.  8.),  729,  742. 

As  matter  of  law,  Mrs.  Crogan's  conduct  was 
negligent,  for  she  took  all  the  risks  of  her  ig- 
norance  and  tike  daribiess.  Buth  v.  Brainard, 
ICow..  78;  Foxy.  GV(Ufondufy,S90onn.,206- 
109. 

The  cases  of  J9b^uf^O?.v.  Orr.88Pa.  St.. 
IBS;  R.  R.  Co.  t.  Stmt,  17  WaU.  667  (83  U. 
a.  XXL.  Law.  ed..  746);  Btrattony,  Staptee, 
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69  Me.,  94;  Lams  v.  ffotel  Co.,  116  Mass.,  67, 
and  Lote  v.  O.  T.  B.  Co.,  72  Me.,  818.  hold  that 
it  is  a  question  of  fact  for  the  trial  court  to  de- 
cide whether  or  not,  in  a  given  ca8e,the  defend- 
ant owed  the  duty  of  makiDg  his  premises  mte 
for  the  pl^tiff. 

Upon  the  facts  of  the  case,  the  defendant 
owed  no  duty  to  her,to  have  said  area  protected 
by  rail  or  guard.  If  this,  as  the  above  author- 
ities indicate,  is  a  conclusion  of  fact,it  is  an  end 
of  the  discussion.  Kavanaghy.  Phe^,^Conn., 
111. 

No  duty  is  imposed  by  law  on  the  owner  or 
occupant,  to  keep  his  premises  in  a  suitable  con- 
dition for  those  who  come  there  solely  for  their 
own  convenience  and  pleasure.  Sweeny  v.  B. 
B.  Co.,  10  Allen,  872. 

It  is  sometimes  difficult  to  determine  whether 
the  circumstances  make  a  case  of  invitation,  in 
the  technical  sense  of  that  word,  as  used  in  a 
large  number  of  adjudged  cases,  or  only  a  case 
of  mere  license.  Bennett  y.  B.  B.  Co.,  102  U. 
a.  577(XXVL,  Law.  ed..  BSSi. 

In  Stratton  y.  Siavlee  (mpra),  ft  is  a  mistake 
to  say  that  the  business  was  merely  to  ask  a 
question, although  the  same  court,  in  72  Me.,  94. 
seems  to  have  made  the  same  mistake. 

Cases  of  Niekoleony.  B.  Co.,  41  N.  Y.,  680, 
682,  542,  and  Binkay.  8.  T.  B.  Co.,  8  Best  &  S., 
244,  contain  a  very  full  diaeuaslon  of  the  cases 
and  principles  involved. 

Stoddard.  J.,  deUvered  the  ofdnion  of  the 

court: 

A  demurrer  to  the  complaint  was  filed  in  this 
case;  tliat  demurrer  was  overruled,  and,  in  ac- 
cordance with  our  practice,  the  damAges  were 
assessed  by  the  court 

In  this  jorisdit^ion.  the  effete  <xf  a  demurrer 
to  the  complaint  tn  cases  of  this  char8eter,i8  to 
admit,  for  the  purposes  of  the  hearing  in  dam- 
ages, the  truth  of  every  material  and  well  plead- 
ed statement  of  fact  in  the  complaint.  Such  ad- 
mission is  conclusive,  so  far  as  the  right  of  action 
and  the  consequent  rig;ht  to  nomimu  damages  ia 
concerned,  and  is prmafaete  aa  related  in  sub- 
stantial damages.  The  defendant  has  the  legal 
right  to  prove  the  non-existence  of  the  alleged 
fact  as  bearing  upon  substantial  damages.  The 
burden  of  proof  in  this  particular  is  upon  the 
defendant,  and  if  he  fails  to  prove  the  non-ex- 
istence of  the  alleged  fact,  such  fact  is  regarded 
aaestablished.in  all  its  effects  upon  and  reUtion 
to  actual  damages. 

The  recemt  case  of  Orane  y.  But.  Trans. 
Line,  48  Cknm. ,  968,  and  again  before  this  court, 
60  Conn.,  843,  settles  the  practice  in  tiliia 
State. 

In  the  first  paragraph  of  the  complaint  it  is 
alleged  that  the  defendant  kept,  maintained  and 
permitted  to  remain  on  his  premises,  substan- 
tially adjoining  the  public  hf^way  and  so  near 
tiie  public  footway  of  said  highway  as  to  make 
the  use  of  the  same  unsafe  and  dangeToa8,a  deep 
area  or  pit,  without  rail,  cover  or  guard  of  any 
kind. 

It  was  not  pretended  in  the  argument  that  the 
area  was  not  dangerous  in  itselil^ and  its  danger- 
ous character  is  apparent  from  the  finding.  But 
it  is  said  tliat  the  defendant  owed  no  duty  to 
this  plaintiff  not  to  maintain  this  dangerous  pit. 
It  is  upon  this  theory  alone  that  the  judgment 
of  theootut  below  iras  |m>noanc^[HU^  bythia 
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theoTT  that  lu^ment  must  be  tested  and  the 
case  oisptMed  oinere. 

There  is  no  finding  of  fact  in  this  case  to  dis- 
prove the  allegation  of  the  complaint,  that  this 
dangerous  area  or  pit  was  "  so  near  the  public 
footway  of  said  highway  as  to  make  the  use  of 
the  same  unsafe  and  dangerous."  Therefore, 
imder  the  rule  before  stated,  that  alleged  fact 
must  be  taken  to  be  established.  The  case  does 
state  certain  facts  l^tom  which,  arguinentativcly 
or  inferentially,  the  court  might  he  led  to  find, 
either  that  the  pit  was  or  was  not  so  located,  in 
reference  to  ttie  public  way  and  travel  thereon, 
as  to  nmke  the  use  of  the  highway  imsafe  or 
dangerous.  But  ttie  court  below  made  no  find- 
ing of  fact  upon  this  point,  thus  leaving  the 
legal  inference  arising  from  tlie  demurrer  to 
have  ita  full  effect  upon  this  allegation  in  es- 
tablishing its  undeniable  truth.  This  is  neces- 
sarily so,  unless  it  can  be  said  that  the  court,  as 
matter  of  law,  notwithstanding  the  admission 
involved  in  the  demurrer,  ought  to  say  that  the 

Eit  was  not  so  located  as  to  make  the  use  of  the 
ighway  dangerous.  This  position  has  not 
been  taken,  and  we  do  not  think  it  can  be  main- 
tained. That  question  is  peculiarly  one  of  fact, 
depending  upon  all  Uie  surrounding  and  char- 
acterizing facts  and  upoo  the  whole  evidence 
in  the  cause.  The  location  of  the  excavation, 
its  proximitv  to  the  public  vray,  the  charscier 
of  the  use  of  that  public  way  m  numbers  and 
the  manner  of  its  use,  the  probabilities  that 
travelers  would  or  would  not  be  endangered 
there,  and  the  like  general  considerations,  are 
to  be.weijriied  by  the  trial  coxirt  in  every  case, 
and  ia  addition  to  these  general  considerations 
attaching  to  all  cases,  the  particular  and  pecul- 
iar surroundings  of  each  special  case  render 
the  question  peculiarly  one  of  fact  and  not  of 
law,  as  a  general  rule.  We  think  it  is  plain  in 
this  case  mat  the  auestiou  here  involved  is  a 
question  of  fact  and,  so,  beyond  our  jurisdiction 
to  determine.  While,  th^efore,  no  discussion 
of  the  fact  will  be  made,  it  is,  perhai«,  proper 
to  say  that  to  a  majority  of  the  court  it  appears 
that  the  evidential  facts  found  and  stated  by  the 
trial  court,  establish  the  fact  as  alleged  in  the 
complaint  in  this  particular. 

Under  such  circumstances,  no  authority  can 
be  found  warranting  the  treatment  of  such  a 
question  aa  a  question  of  law  to  effect  a  result 
adverse  to  this  conclodon.  This  condition  of 
facts,  we  feel  impelled  to  say,  created  and  im- 
posed a  duty  upon  the  defendant  to  persons 
lawfully  using  the  highway. 

There  is  some  diversity  of  opinion  as  to  the 
test  of  duty  and  consequent  liability,  in  cases 
of  this  kind.  It  is  said  that  in  Ei^and  and 
Massachusetts,  the  test  of  liability  u  whether 
the  excavation  be  substantially  adjoining  the 
public  way,  so  that  a  traveler,  bv  a  false  or 
misstep,  nught  be  endangered,  and  the  cases  of 
Saielandv.  Vincent,  10  Met.,  871;  HardcaaOe 
V.  R.  R.  Co..  4  Hurl.  &  N.,  67;  OniiueU  v. 
am}/th,  7  Com.  B.  (N.  B.),  728,  are  cited  to  this 
point. 

Without  stoi^ing  to  inquire  whether  this  is 
a  correct  statement  of  the  rule  In  Eng^d,  a 
different  and  much  more  satisfactory  test  and 
rule  prevails  in  this  State.  The  Massacfausette 
case,  cited  above,  certainly  adopts  that  theory; 
but  we  do  not  think  it  is  authoritative.  The 
case  is  discredited  as  authority  by  our  own 
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court,  In  Norwich  v.  Brted,  80  Cmm.,  547. 

Our  court  plainly  implies  that  tberufingwas 
wrong.  It  is  denied  in  express  terms  in  Acstv. 
Garter,  6  Hun,  604,  and  see  same  case  In  Court 
of  Appeals,  68  N.  Y.,  384. 

It  18  adversely  criticised  in  Bigelow  on  Torts, 
686.  689,  and  is  pronounced  in  Shearman  & 
Redfleld  on  NegUgence,  §  605,  "a  decision 
which  it  is  difficult  to  justify." 

A  late  Massachusetts  case  seems  to  ignore  the 
rule  as  applied  in  Hotcland  v.  Vincent,  and 
proximates  the  test  to  that  of  our  court  in  Nor- 
wich V.  Breed;  MiaOo  v.  (/Gradv,  18S  Mass.. 
189. 

This  last  cited  case  substitutes  for  the  test 
stated  in  Sotctand  v.  Vijtcent,  this  language, 
that  the  defendant  "  had  no  reason  to  suppose 
that  any  person  would  attempt  to  go  where  tbe 
danger  was;  and  that  the  plaintiff  was  not  mis- 
led by  any  act  or  word  of  the  defendant; "  a 
statement  of  the  rule  which  plainly  imposes  a 
du^  on  this  defendant.  « 

The  rule  laid  down  in  Nonoiek  v.  Breed,  was 
stated  after  an  examination  of  the  Massachu- 
setts case  and  English  cases  cited  above,  was 
declared  upon  fullcoosideratiui,  and  places  tbe 
liability  upon  true  grounds,  and  has  been  cited 
in  other  jurisdictions  with  approval.  An  ex- 
tract or  two  from  that  case  wUl  suffice:  "  We 
think  that  in  making  the  defendant's  liability 
to  depend  upon  tbe  dangerous  condition  in 
which  the  excavation  was  left  by  the  defend- 
ant, rather  than  upon  its  distance  frcm  tbe 
street,  the  Judge  adopted  the  tme  criterion.  It 
is  the  dangerous  character  rather  than  the  ex- 
act location  of  the  excavation  that  determines 
the  duty  and  consequent  liability  of  the  defend- 
ant in  this  respect.  "  Whether  the  excavation 
could,  with  a  due  regard  to  the  rights  of  pas- 
sengers on  the  street,  be  left  unguarded,  or 
could  not,  depended  upon  the  question  wheth- 
er, bang  unguarded,  it  endangered  the  tevel 
or  not;  If  it  did  not,  no  matter  now  near  it  was 
to  the  tine  of  wav;  if  It  did,  no  matter  how  far 
it  was  removed. 

It  is  plain  that  there  was  a  duty  upon  the  de- 
fendant in  reference  to  the  public  use  of  that 
public  way.  The  next  inquiry  is  whether  that 
duty  attached  to  the  defendant  in  reference  to 
this  plaintiff.  The  defendant  claimed  and  the 
court  ruled  that  the  plaintiff  was  a  trespasser 
upon  the  defendant's  property,  and  was  not  in 
the  exercise  of  any  rights  as  a  traveler  t^n  the 
highway. 

The  material  facts  bearing  upon  this  part  of 
the  case  are,  that  a  building  used  by  the  defend- 
ant as  a  corset  manufactory  stood  on  the  d^end- 
ant's  premises,  extending  along  the  entire  street 
line  of  eighty-eight  feet,  and  set  hack  ten  fe^ 
from  the  line  of  the  public  way.  The  entrance 
to  this  building  was  in  front,  and  consisted  of 
an  inclosed  wooden  porch  with  a  door  in  the 
front.  The  door  of  the  porch  was  five  feet  and 
from  six  to  nine  inches  from  the  street  line.  The 
area  was  located  alongside  the  building  and  ad- 
joins the  porch  and  is  ten  feet  and  nine  inches 
l<»ig,  two  feet  and  nine  Inches  wide,  and  fire 
feet  and  four  inches  deep.  A  tvick  paved  pub- 
lic sidewalk  was  laid  along  the  front  of  the  fac- 
tory, and  three  or  fouryearsago  the  open  space 
between  the  sidewalk  and  the  building  was 
paved  with  brick  on  the  same  grade  as  that  of 
the  brick  sidewalk,  thus  forming  an  unbroken 
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and  continuous  brick  tddewslk  covering  the  en- 
tire space  between  the  roadway  of  the  street  and 
the  defendant's  buildiDK.  There  was  nothing 
to  DUurtE  the  exact  line  of  separation  between  the 
sidewalk  and  the  defendant's  lot. 

Thus  the  defendant  was  maintaining  an  ex- 
tensioa  and  continuance  of  the  public  ^dewalh 
along  the  entire  front  of  his  building  up  to  the 
line  of  his  building,  in  the  midst  of  a  large  city, 
where  the  familiar  condition  of  affairs  is  that 
the  pubtic  pavements  extend  to  the  line  of  build- 
iiu.  This  extearion  of  the  public  E^dewalk  was 
of  the  same  material  and  constructed  in  the  same 
manner  as  the  public  sidewalk.  It  was  on  the 
same  grade,  nothing  to  indicate  the  place  where 
the  public  walk  ended,  and  apparently,  to  the 
eye.  causing  the  pubHc  walk  to  extend  to  the 
factory. 

On  the  night  in  question.the  plaintiff  was  told 
that  her  child  was  in  the  defendant's  factory. 
Sha  lived  in  CoUis  Street,  and  only  a  few  feet 
from  Franklin,  Collis  Street  is  a  street  leading 
into  Franklin  Street  nearly  opposite  the  south 
end  of  the  factory.  On  the  evening  of  the  17th 
of  November,  about  8  o'clock,  going  for  her 
child,  "  she  went  along  the  Collis  Street  side- 
walk to  the  comer  of  franklin  Street,  and  then 
she  took  a  direct  line  towards  and  to  th»  wooden 
porch  of  the  factory,  crosmng  Franklin  Street 
oiagimally.  In  trying  to  find  the  door  she  fell 
Into  the  area.  She  was  unfamiliar  with  the 
premises  and  did  not  know  of  the  existence  of 
the  area  and  is  found  not  to  have  been  negli- 
gent in  fact  in  not  avoiding  the  area." 

The  front  fence  lines  of  the  property  owners 
at  either  end  of  the  defendant's  shop  indicated, 
in  a  general  way,  the  line  of  the  public  way. 
And  now  It  fs  said  that  the  plaintiff  was  a  tres- 
passer in  thus  going  upon  this  part  of  the  brick 
pavement  placed  upon  the  defendant's  property. 

We  think  the  defendant's  point  is  not  well 
taken.  The  entire  space  up  to  the  factory  was 
apparently  a  public  sidewalk;  it  does  not  appear 
that  she  knew  anything  to  the  contrary.  She 
had  a  right  to  use  the  whole  of  the  apparent  pub- 
lic way  to  reach  the  defendant's  shop.  Herer- 
ruid  there  was  lawful.  She  had  a  right  to  go 
th^,  and  it  will  not  answer  for  the  defendant 
to  say  to  the  plaintiff:  "Trueitisthatby  my  act 
there  was  an  apparent,  visible,  manifest  public 
walk  extended  to  my  shop,  but  you,  a  stranger, 
must  be  held  to  know  where  the  divisional  Tine 
is,  ahhourii  I  have  so  buUt  and  mainlined  the 
ridewalk  that  you  are  naturally  misled  thereby. " 

There  is  no  principle  of  law  or  justice  which 
win  warrant  a  court  in  holding  a  prawn  to  be  a 
trespasser  who  uses  as  a  public  way  an  apparent 
public  sidewalk,  kept  so  by  the  act  of  the  de- 
fcaidsnt,  simply  because  he  steps  over  the  tech- 
nical legal  boundary  line.  By  the  construction 
of  tin  walk,  the  plaintiff,  as  one  of  the  public, 
vts  told  in  a  most  emphatic  way  tiiat  the  side- 
walk extended  to  its-full  apparent  width.  Hie 
occurrence  was  in  tiie  n^htseason;  the  plaintiff 
was  not  familiar  with  the  premises;  it  Is  not 
found  that  she  knew  or  could  have  seen  the 
fence  lines  at  either  end  of  the  defendant's  prop- 
nty.  The  defendant's  acts  would  indicate,  even 
if  a  person  knew  where  the  technical  line  of  the 
Anet  was,  that  the  defendant  had  thrown  open 
to  the  public  and  made  part  of  the  public  do- 
main that  part  of  his  proper^  covered  by  thia 
extended  ndewalk;  and  nracu  more  »  aa  to  a 
con. 
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person  who  did  not  know  where  Qie  line  was. 

The  streets  of  our  cities,  especi^ly  in  the 
mercantile  and  manufacturing  distncts,  are 
full  of  instances  where  the  buildings  ure  set  on 
the  street  Kne,  or  at  varying  distances  there- 
from, with  similar  conunned  and  extended 
pavements.  To  impose  upon  perswis  lawfully 
using  our  sidewalks  the  duty  of  ascertaining  at 
their  peril  where  the  technical  division^  line 
lies,  before  venturing  to  use  the  sidewalk  as  it 
openly  uid  visibly  exists,  i^  In  our  judgment, 
not  warranted  by  any  authority;  and  to  permit 
owners  and  occupiers  of  such  property  to  con- 
struct and  maintain  unguarded  pits  and  areas 
in  those  parts  of  their  premises  that  are  not 
distinguishable  from  the  public  way  will  fatal- 
ly jeopardize  public  traveL 

In  Cm-bff  v.  Sill,  4  Com.  Bench  (N.  S.), 
66S,  Cockbum,  Oh.  J.,  said:  "The  proprietors 
of  the  soil  held  out  an  allurement  wuereby  the 

f>laintiff  was  induced  to  come  upon  the  place 
n  question;  they  hdd  out  this  road  to  au  per- 
sons having  occasion  to  proceed  to  the  asynim 
aa  the  means  of  access  thereto.  *  »  *  Having, 
BO  to  speak,  dedicated  the  way  to  such  of  the 
general  public  as  might  have  occasion  to  use  it 
for  that  purpose,  and  having  held  it  out  as  a 
safe  and  convenient  mode  of  access  to  the  es- 
tablishment, without  any  reservation,  it  was 
not  competent  to  them  to  place  tiiereon  any 
obstniction  calculated  to  render  the  road  un- 
safe." 

In  Beck  V.  Carter,  6  Hun,  607,  it  is  said: 
"Even  if  the  road  had  been  proved  to  have 
been  laid  out  two  rods  wide,  and  a  few  feet  be- 
longing to  the  plaintiff  lay  between  the  road 
and  the  fence,  as  it  has  always  been  left  in 
common  with  the  road,  and  thereby  appu«ntly 
devoted  to  the  public  use,  any  person  woidd  be 
JustiSed  in  using  it  in  that  way.  The  fair  in- 
ference tO'be  drawn  from  its  situation  thus  ac- 
quiesced in  by  the  owner  is,  that  it  has  been 
abandoned  to  the  public."  "If  a  house  or  store 
is  built  a  few  feet  from  the  margin  of  the  street 
or  highway,  and  no  fence  is  erected  along  or 
near  the  miurglu,  persons  are  at  Uberty  to  as- 
sume that  tiie  building  is  on  the  maigln  of  the 
street,  and  that  they  may  lawfully  travel  over 
the  whole  space  thus  apparently  set  apart  for 
public  use  by  the  owners  of  the  land."  "To 
authorize  an  owner  of  land  adioining  a  high- 
way to  require  travelers  lawfully  passing  along 
it  to  keep  within  the  limits  of  it,  as  laiaout  or 
dedicated,  he  must  indicate  in  some  proper 
way  where  the  boundaries  are;  and  when  that 
is  done,  he  la  relieved  from  Uability  for  injmies 
sustained  outside  such  limits.  To  bold  a  trav- 
eler, a  stran^r  to  the  locality,  bound  to  keep 
within  the  limits  of  a  lane  or  ^ey,  in  the  nigfat 
as  well  as  in  the  day,  and  that  the  owner  of  the 
adjoining  land  may  dig  p^ts  in  his  land  five  or 
six  or  seven  feet  from  one  of  the  margins  of 
the  street,  and  if  the  traveler  falls  into  them  and 
is  injured,  he  is  without  remedy  i^ainst  the 
owner  of  the  land  on  which  such  pit  is  dug,  is 
so  monstrous,  so  unjust,  and  so  unreasonable, 
that  it  needs  but  to  be  stated  to  be  repudiated." 

But  the  case  at  bar  is  far  stronger  than  the 
New  York  case,  touching  which  this  language 
is  held.  Here,  the  owner  and  occupier  of 
property  had  so  constructed  and  boUt  the  ex- 
tenaon  of  the  ddewalk  as  to  induce  and  allure 
people  to  use  it  as  and  to  suppose     to  be  a 

Digitized  by  CjOO^K 


810 


Nbw  Enqlaio)  Rbpobtkr — Sup.  Ct.  of  Commonccr. 


Ooc.. 


part  of  the  public  way.  Ajb  to  penons  lawfully 
using  ft,  he  thus  ooDstitntod  it  an  inseparable 
part  and  parcel  of  the  public  way.  Persooi 
using  it  within  the  scope  <tf  the  purpoae  so 
plalmj  indicated  by  the  owner,  are  not  tres- 
passers and  are  protected  by  the  law  from 
dangerous  ezcavatioDs,  pits  and  traps. 

In  the  Court  of  Appeals,  Beat  t.  Carter,  it  is 
thus  treated:  "It  was  not  the  case  of  a  bare 
permission  by  the  owner  to  cross  bis  land  ad- 
joining a  public  street.  Hie  land  had,  by  use 
long  coDtmued,  been  made,  for  the  time  being, 
a  public  placeand  part  of  thehighway."  "The 
boundary  of  the  alley  was  not  defined,  and 
persons  crossing  the  lot  in  the  usual  way  were 
not  trespassers.^   68  N.  T.,  298. 

The  case  in  hand  presents  not  only  the  pub- 
lic use  spoken  of  by  the  Court  of  Appeals,  but 
superadded  to  that,  as  a  characteriBtie  thing, 
the  personal,  active  acts  of  the  defendant,  in  so 
constructing  and  using  his  property  as  to 
make  it  a  part  of  the  hi^way. 

"There  may  possibly  be,"  says  the  court,  in 
Bink»  V.  R  (Jo.,  8  Best  &  Smith,  258,  "cases 
where  the  owner  of  land  adjoining  a  way  may, 
by  his  acts,  induce  the  public  to  go  near  to  an 
excavation  in  his  land  bo  as  to  get  into  danger; 
in  which  case  it  would  be  the  same  thing 
whether  the  way  were  a  highway  or  not." 

It  is  stated  as  a  fact  in  the  first  count  of  the 
complaint,  that  the  plaintiff  was  passing  along 
said  public  footway  of  said  highway,  etc. ,  and 
fell  in,  etc.  The  demurrer,  as  before  suggested, 
in  the  first  instance  admits  this,  and  this  fact 
staiuis,  except  as  modified  by  the  othv  facts 
found. 

The  bare  fact  that  she  passed  without  knowl- 
edge on  her  part  (for  this  want  of  knowledge,  if 
material,  is  admitted,  because  not  disproven) 
beyond  the  technical  line  of  the  street,  is  by  no 
means  the  determining  fact  in  relation  to  the 
question  whether  she  was  in  the  exercise  of  a 
traveler's  right.  A  traveler's  right  is  not  con- 
fined to  simply  passing  along  the  street.  He 
may  use  the  public  way  for  any  of  the  whole 
range  of  ordinary  acts  incident  to  ordinary 
travel,  not  the  least  of  which  is  the  right  of  ap- 
proach andentry  to  an  adjoining  building  for 
a  lawful  purpose.  And  for  all  these  purposes 
the  highway  is  to  be  regarded  as  it  apparently 
exists,  as  against  a  defendant  who  has  actually 
enlaived  the  width  of  the  highway. 

So  far,  this  case  has  been  treated  upon  the 
theory  and  facts  set  forth  in  the  first  count  of 
the  piaintifl's  complaint.  That  count  confess- 
edly proceeds  upon  the  assumption  that  the 
plaintiff  was  in  the  exercise  of  a  traveler's 
rights  upon  a  public  highway.  The  plaindS, 
fearing  that  she  miaiit  be  met  with  the  objec- 
tion that  the  plaintuf  had  passed  beyond  the 
theoretical  line  of  demarcation,  and,  tberefore, 
was  not  technically  a  traveler,  by  amendment 
inserted  a  second  count,  in  which  the  physical 
facts  surrounding  the  area  are  stated,  precisely 
as  they  are  proved  and  hereinbefore  recited; 
and  in  addition  thereto  particularly  idleged  that 
the  plaintiff  "was  passing  along  said  public 
way,  and  from  tlie  said  public  way  passed  over 
and  upon  the  said  brick  pavement  of  the  defend- 
ant." 

Ntit  is  now  claimed  that  the  second  count  is 
identical  with  the  first,  notwithstanding  the 
first  count  allies  that  she  was  a  traveler,  and 
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the  second  conntatatea  every  fact  which  is  rdied 
upon  by  the  defendant  to  establish  hia  vital 
proposition  that  she  was  not  a  traveler.  Tbt 
second  count  also  la  framed  in  strict  accord 
with  the  letter  and  spirit  of  the  Practice  Act;  it 
"contains  a  statement  of  the  facts  constituting 
the  cause  of  action;"  and  if  those  statements  an 
substantially  established,  the  right  of  reoovoy 
follows;  and  this  is  the  result  wimout  reference 
to  the  plaintiff's  stoftw  as  a  traveler;  for  the  sub- 
stance of  that  count  i»  that  she,  the  plaintiff, 
was  induced  1^  the  acts  oi  the  flefendaot  to 
pass  from  the  public  vny  to  and  upon  the  de- 
fendant's premises. 

We  understand  the  law  to'  be  that  if  a  person 
is  induced  or  allured  upon  another's  premises, 
that  the  owner  or  occupier  of  such  premises 
owes  a  duty  to  such  person  to  see  that  his  preao- 
isee  are  in  a  reasonably  safe  couditirai,  and  that 
this  duty  attaches  to  the  defendant  in  reference 
to  the  personality  of  the  allured  individual. 
Upon  these  facts,  the  right  of  action  is  com- 
plete, even  if  the  plaintiff  was  not  a  traveler:  it 
is,  therefore,  immaterial  to  inquire  whether  Uie 
plaintiff  called  herself  a  traveler.  Even  if  she 
had  said  in  the  oomplatnt,  in  enreas  terme, 
that  she  considered  herself  a  tnveler  and  enti- 
tled to  protection  in  that  character,  the  court 
should  be  of  opinion  that  she  was  not,  at  the 
time  of  the  injury,  technically  a  traveler;  but 
that  she  was,  upon  the  facts  alleged  and  proved, 
entitled  to  protection  as  an  iuiividual,  there 
can  be  on  that  ground  no  objection  to  a  recov- 
ery. The  plaintiff  was  not  bound  to  state  in 
the  complaint  the  legal  tbeoiy  of  her  case,  nor 
is  the  legal  theory  in  any  case  material,  except, 
possibly,  where  the  form  of  action  is  material 
to  the  ridbts  of  the  parties.  The  Court  of  Ap- 
peals inHemtnifiDay  v.  Povcher,  98  N.  Y.,  287, 
states  the  rule  m  this  language:  "The  party 
was  under  no  obligation  to  state  in  his  pleaa- 
Ing  the  theory  of  \&  law  upon  which  hia  clabn 
Is  based."  • 

And  we  also  think  that  this  second  count  is 
properly  framed  to  obviate  the  objection  that 
the  plaintiff  was  not  a  traveler.  The  first 
count  alleges  that  she  was  a  traveler,  and  we 
think  the  second  count  is  not  a  meaningless 
repetition  of  the  first  count.  That  it  accom- 
plishes its  evident  design,  is  clear  and  forces  ua 
to  examine  the  case  as  presenting  the  question, 
assuming  the  plaintiff  not  to  have  been  a  trar- 
eler,  whether  the  plaintiff  was  or  was  not  In- 
duced or  allured  to  enter  upon  the  defendanfa 
property.  In  this  view  of  the  case,  as  we  have 
already  stated,  the  character  of  traveler  is  not 
essential  to  the  plaintiff's  right  of  recoverr. 

If  the  plaintiff  was  induced  by  the  defend- 
ant to  come,  or  was  allured  upon  the  defend- 
ant's land,  tt  is  not  neoessaiy  for  the  plaintiff 
to  claim  that  a  highway  existed,  dther  actual 
or  imputed,  as  af^nst  this  defendant.  But, 
if  the  defendant  had  dedicated  to  the  pub- 
lic a  ri^t  of  passage  or  had  so  construct- 
ed his  sidewalk  as  to  induce  people  to  be- 
lieve that  the  public  right  of  way  existed,  and, 
therefore,  as  to  a  person  so  supposing  and  aot- 
ing  thereon,  that  public  ririit  should  be  held  to 
exist,  this  condition  would  haw  a  very  materi- 
al bearing  upon  the  question  of  allurement  or 
inducement.  For,  if  there  was  an  a^parut 
public  way,  a  person,  though  not  stnctly  a 
traveler,  has  a  rig^t  to  proceed  upon  the  a»- 
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■amption  that  gufuds  agidnat  dangers  are  pro- 
?Idea,  co-eztenuTe  with  the  apparent  purpose 
And  use  of  the  way. 

RevertiDg  now  to  oiur  original  proposition, 
that  the  effect  of  the  demurrer  to  tnis  com- 
plaint is  to  admit  the  truth  of  every  material, 
well  pleaded  fact  as  stated,  except  so  far  as 
such  statement  of  fact  may  be  mooifled  or  con- 
trolled by  the  facts  found  upon  the  hearing, 
we  find,  by  reference  to  thesecond  paragraph  of 
the  second  count,  a  statement  of  fact  that  the 
defendant  "  kept  and  maintained  on  his  own 
kjid,  between  the  public  footway  or  pavement 
on  mid  Franklin  Street  and  said  pit  or  area,  a 
brick  pavement  or  footway,  in  all  respects  like 
the  public  pavement  or  footway,  separated  in 
DO  manner  tber^wm,  and  invited*  licensed 
and  permitted  the  public  to  make  use  of  the 
same  in  the  same  manner  and  to  the  same  ex- 
tent that  tbe^  made  use  of  the  public  way; 
tnm  which  it  was  in  no  manner  to  be  distin- 
gi^ed  by  the  eye." 

This  statement  of  fact  certainly  is  not  de- 
nied by  any  direct  statement  in  the  finding ; 
but,  on  the  other  hand,  it  is  in  substance  and 
effect  confirmed  and  established  by  the  finding; 
for  it  b  found  Uiat  the  public  sidewalk  bad 
been  widened  and  continued  up  to  the  defend- 
ants' building,  and  so  kept  and  maintained  by 
him,  and  that  there  was  nothing  to  mark  the 
exact  line  of  separation ;  that  the  sidewalk  on 
the  defendant's  premises  was  paved  with  brick 
in  tlKaame  manner  as  the  public  footway,  and 
was  on  the  same  grade,  is  also  foimd;  thus  the 
finding  in  substance  accords  with  the  allegation 
ID  this  particular. 

But  It  is  said  that  the  front  fence  lines  of  the 
adjoining  owners  would  indicate  to  the  ordi- 
Qsry  traveler  the  general  line  and  course  of  the 
sidewalk.  Assuming  this  and  assuming,  also, 
that  such  indications  would  exist  in  the  night 
season  when  those  front  fence  lines  might  not 
be  seen  or,  if  seen,  would  i»obably  not  be  ef- 
fective, yet  that  fact  does  not  help  the  defend- 
ant as  to  the  controlling  fact  that  he  bad  so 
built,  kept  and  maintained  his  sidewalk  as  to 
induce  people  to  go  beyond  the  line  of  the  ad- 
joining front  fences.  Besides,  the  accident  hap- 
pened in  the  night  season,  and  there  is  no  fact 
m  the  case  to  lead  to  the  belief  ttiat  the  plaint- 
iff was  cognizant  of  the  line  of  those  front 
tea<xs,  or  knew  of  their  existence  even. 

In  the  leading  case  of  Swuney  v.  R.  B.  Co., 
10  Allen.  878,  Bigelow,  Ch.J.,  ^ving the  opin- 
itmsays:  "ThegeDeralruleorpnDcipIeapplica> 
ble  to  this  class  of  cases  is,  that  an  owner  or  oc- 
cupant is  bound  to  keep  his  premises  in  a  safe 
and  Boitable  condition  for  those  who  come  upon 
and  pass  orer  Uiem,  using  due  care,  if  he  has 
held  out  any  inritation,  allurement,  or  induce- 
ment, either  express  or  implied,  bv  which  they 
have  been  led  to  enter  thereon.  A  mere  naked 
license  or  permission  to  enter  or  pass  over  an 
otate  will  not  create  a  duty  or  impose  an  ob- 
ligation on  the  part  of  the  owner  or  person  in 
poneasion  to  provide  against  the  danger  of  ac- 
cident. The  ipA  of  the  liability  consists  in  the 
fact  tnat  the  person  injured  did  not  act  merely 
for  bis  own  convenience  and  pleasure,  and  from 
motives  to  which  no  act  or  sign  of  the  owner 
or  occupant  contributed,  but  that  he  entered 
the  premises  because  he  was  led  to  believe  that 
they  were  intended  to  be  used  by  visitors  or 
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passengers,  and  that  tnch  use  was  not  only  ac- 

Suiesced  in  by  the  owner  or  person  in  posses- 
OD  and  control  of  the  premises,  but  that  it  was 
In  accordance  with  ttu{  intention  and  design 
with  which  the  way  or  place  was  adapted  and 
prepared  or  allowed  to  be  so  used.  The  true 
distmction  is  this;  a  mere  passive  acquiescence 
by  an  owner  or  occupier  in  a  certain  use  of  his 
land  by  others  involves  no  liability;  but  if  he 
directly  or  by  implication  induces  persons  to 
enter  on  or  pass  orer  his  premises,  he  therein^ 
assumes  an  obligation  that  they  are  in  a  saK 
condition,  suitable  forsuch  use;  and  fora  breach 
of  this  obligation  he  is  liable  in  damages  to  a 
person  injiired  thereby." 

The  plaintiff  alleges  that  It  was  by  reason  of 
the  existence  of  the  pavement  on  the  defend- 
ant's land,  constructed  as  it  was,  that  she  passed 
beyond  the  limits  of  the  highway?"  Instead  of 
contradicting  this  allegation,  the  facts  found 
support  and  confirm  it.  How  could  it  be  more 
certainly  indicated  that  this  part  of  the  defend- 
ant's land  was  "intended  to  be  used  by  visitors 
or  passengers,"  and  that  it  was  "  adapted  and 
prepared  for  such  use,"  than  by  extending  and 
continuing  a  inibllc  sidewalk  over  tt ;  he  DuUt 
and  maintained  this  wdk  so  that  every  person 
whose  interest  or  inclination  inclined  so  to  do, 
would  naturally  enter  upon  it  supposing  that  it 
was  intended  for  public  use  and,  therefore, 
properly  guarded.  See,  M^len.  v.  jfomU,  136 
Mass.,  544;  also,  183  Id.,  18»,  141. 

"  liie  question  is:  did  a  reasonable  regard  for 
the  safe^  of  those  to  whom  the  use  to  which 
the  defendants  had  devoted  their  wharf  mi^ht 
be  expected  to  bring  there,  require  something 
in  the  way  of  safeguardatthis  gangway?"  Lov 
•7.B.  Co..  72  Me..  819. 

In  Hydraulic  Go.  v.  Ott,  88  Pa.  St.,  335, 
that  court  by  Agnew,  Ch.  J.,  upheld  a  verdict 
for  damages  at  the  suit  of  a  trespasser,  upon 
the  theory  that  the  occupier  of  premises  has 
reason  to  apprehend  danger  oAving  to  the  pe- 
culiar situation  of  bis  property,  and  its  open- 
ness to  accident,  and  on  page  "That  this 
spot  is  not  so  private  and  secluded  as  that  a 
man  may  keep  dangerous  pits  or  deadfalls  there 
without  a  breach  of  duty  to  society." 

The  turn-table  case  in  R.  R.  Co.  v.  Stout, 
17  WaU.,  659  [XXI.,  Law.  ed.,746],  and  Birse 
V.  Qardiner,  19  Conn,  612,  proceed  upon 
the  same  general  theory.  See,  also,  Haughey 
V.  HaH,  68  Iowa,  98;  Toung  v.  Harvey,  16 
Ind.,  814. 

Shearman  &  Redfleld  on  Negligence,  page 
599,  says;  "Of  course.  It  is  culpable  negli- 
gence to  leave  a  pit  or  other  excavation  in  such 
an  unguarded  state  as  to  cause  injury  to  a  per- 
son having  a  right  to  be  upon  the  land,  and 
using  that  right  with  ordlnwy  care." 

Tested  by  this  statement  of  the  law,  the 
plaintiff's  right  must  be  conceded.  Under  any 
view  of  this  case,  she  was  lawfully  on  the  land 
and  in  the  exercise  of  ordinary  care. 

So,  in  Addison  on  Torts,  it'is  said,  page  163, 
8d  ed.:  "But  tf  a  person,  being  upon  the 
premises  of  another  on  lawful  biisineas,  with- 
out any  fault  or  negligence  of  his  own,  falls 
through  a  bole  on  such  premises,  the  occupier 
will  be  responsible."  Again,  on  page  164: 
"Every  occupier  of  a  house  who  makes  or  per- 
mits the  continuance  or  use  of  a  pathway  to 
the  house,  may  fairly  be  deemed  to  hold  out 

Digitized  by  Goo 


812 


Xbw  Enolahd  Tts^mKBr-Qup.  Or.  of  Cohhkcticut. 


an  invitation  to  all  personB,  who  have  any 
reasonable  ground  for  coming  to  the  bouae, 
to  pass  along  his  pathway." 

Wharton  on  Negligence,  §  824,  a,  lays  down 
this  proposition:  at  the  same  time  it  must 
be  kept  in  mind  that  he  is  bound  to  keep  his 
premises  in  such  order  that  visitors,  whom  he  in- 
vites, when  acting  prudently,  will  not  be  in- 
Jund;  and  if  dangerous  places  exist  by  which 
they,  ciercising  such  prudence,  might  be  hurt, 
his  duty  is  to  give  notice  of  the  danger.  »  *  • 
And  if  he  is  aware  that  persons  are  in  the  habit 
of  passing  over  bis  grounds,  trespassers  though 
they  may  be,  he  is  Kable,  if  he  leaves  in  their 
way  dangerous  excavations  or  instruments  by 
which  tJbey  are  injured. 

"By  m&King  the  path  as  an  approach  to  his 
house  he  thereby  has  given  implied  permis- 
sion  to  all  persons  having  occaMon  to  do  so,  to 
go  over  it  to  his  bou»e,  and  he  cannot  shield 
himflelf  from  liability,  upon  the  ground  that 
they  had  no  business  there.  He  is  treated  by 
maintaining  the  path  to  hold  out  an  invitation 
to  all  persons  to  use  it  who  liave  reasonable 
grounds  to  doso,  and  he  is  bound,  at  his  peril, 
to  keep  it  in  safe  condition."  Wood  on  Nui- 
sances, %  187. 

In  Vanderbeek  v.  ffendrv,  34  N.  J.  L.,  471, 
it  is  swd:  "It  has  been  subiftantially  held  that 
although  a  way  may  not  have  been  dedicated 
to  the  public  or  otherwise  legally  established 
for  the  use  of  the  public,  yet  if  the  owner  of 
premises  over  which  it  passes  has  exhibited  an 
intention  that  it  shall  be  used  by  the  public, 
eiUier  as  a  means  of  access  to  his  property,  or 
over  it,  and,  by  the  manifestation  of  that  inten- 
tion,ha8  induced  or  allured  the  public  to  its  use, 
that  those  using  it  within  the  scope  of  the  pur- 
pose manifesto  are  entitled  to  be  protected 
from  duigers  to  the  way,  by  reason  of  obstruc- 
tions or  interferences  crented  during  its  exist- 
ence, and  resulting  from  the  want  ca  ordinary 
care  on  the  part  of  the  owner  or  those  acting 
within  his  authority," 

Authorities  to  the  same  point,  in  great  num- 
bers, firmly  establish  a  principle  of  law  that  im> 
poses  a  duty  upon  an  occupier  of  land.  The 
extent  of  that  duty  is  co-extendve  with  the  use 
to  whidi  he  subjects  his  premises. 

Under  some  circumstances,  trespassers  are 
protected;  in  others;  trespassers  are  at  tbefrown 
risk,  while  visitors  are  entitled  to  a  reasonably 
fade  passage;  and  in  others  still,  the  public  have 
rights  that  the  occupier  cannot  safely  ignore. 

l^spasscr,the  plaintiff  was  not;  and  whether 
she  be  regarded  as  a  visitor  by  invitation 
going  upon  private  properW,  or  one  of  the 
public  in  the  enjoyment  of  public  right  by 
using  an  apparent  public  way  as  a  means  of  ac- 
cess to  the  a^endant's  building,  and  being  in- 
jured by  "a  concealed  source  of  mischief,  she 
was  entitled  to  recover  substantial  damages. 

Th^e  it  error  in  the  judgment  nf  tha  Superi- 
or Court. 

In.  this  opinion  the  other  Judges  concurred. 


William  B.  FABNAM  et  al.,  Exra., 
e. 

George  B.  FAR^AK  et  at. 

A  will  devised  the  reaidne  of  the  estate 
to  testator's  wife  and  children,  astruat- 
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ees,  to  pay  certain  aniraitiee  to  the  wife 
and  each  child  of  testator,  for  their  re- 
spective lives,  the  ezcess  of  income  to 
aocnmolate  for  ten  years  after  the 
death  of  the  testator ;  and  at  the  expi- 
ration of  that  time,  two  third*  of  tne 
annaal  income  to  be  divided  anumc 
children  and  the  legral  rMiresent»- 
tives  of  deceajsed  children,  the  ranaiii- 
ing  one  third  to  aecumnlate.  The  will 
further  provided  that  "  at  the  decease 
of  the  last  sarrivor  of  my  said  ekH' 
dren.  if  my  wife  shall  not  then  be  livine, 
but  if  living,  then  upon  her  death,  tbia 
trust  shall  eease*  and  I  cive,  devise 
and  bequeath  all  the  estate  which  shall 
then  be  held  In  trust  nnder  this  will,  to 
my  p^andohildren  who  shall  then  be 
living,  to  be  equally  divided  among- 
them  per  capita  and  not  per  atirpeSy 
and  to  their  heirs  forever;'*  and  anion^ 
the  children,  per  stirpes,  and  widows  <m 
such  grandchildren  as  shall  have  died  at 
the  expiration  of  the  trust.  Held  : 

1.  The  grandchildren  take  a  vested  in- 
terest  in  the  remainder  of  the  trofit 
property,  and  take  as  a  class*  openinK' 
to  let  in  after-bom  grandchildren  ;  and, 
in  case  of  the  deaui  of  any  one  grmnA- 
child,  before  distribution,  without 
children  and  leaving  no  widow,  his  ti- 
tle devests.  Consequently,  no  paxt  of 
the  estate  is  intestate  by  reason  of  the 
statute  against  perpetuities. 

2.  The  annuity  to  children  is  paymUe  to 
the  family  of  a  deceased  fudld  during 
the  continuance  of  the  trust. 

S.  The  erift  of  two  thirds  of  the  net  in- 
come after  the  first  ten  years,  is  ewnu- 
lative. 

4.  By  '*  leeal  representatives.**  Is  meant 
those  -who  would  take  under  the  Stat- 
ute of  Distribution. 

(Bedded  November  18. 1888.) 

"PROM  the  Superior  Court,  New  Haven  Coun- 
X  ty.   Suit  for  the  construction  of  a  will. 
The  case  is  stated  in  the  opinion. 
Mr.  Ii.  H*  Bristol,  for  plainti^ 
Mr.  C.  R.  Ingersoll,  for  certain  respond- 
ents: 

The  limitation  of  an  estate  to  be  within  the 
rule  against  perpetuities,  and,  therefore,  valid, 
must  be  such  that  by  no  possibility  can  its  vest- 
ing be  postponed  b^ond  the  statntory  limit. 
"  But  to  be  valid,  it  must  be  scmade  Ukat  the 
estate,  or  whatever  is  devised  or  bequeathed, 
not  only  may,  but  must  necessarily  vest  with- 
in the  prescnbed  period.  And  whenever  there 
is  a  limitation  over  which  cannot  take  effect 
by  reason  of  its  being  too  remote,  the  will  is  to 
be  construed  as  if  no  such  provisioQ  or  clause 
were  contained  in  it."  Fo»d%ck-v.  Foedick.  Q  Al- 
len, 48:  J%HMf  V.  BiUUr,  48  Conn.,  299. 

In  Sand -v.  Butler,  there  was  a  trust  dur- 
ing the  life  of  Thomas  Bradlev,  and  upon 
his  death  the  trustees  were  to  deliver  the  es- 
tate to  the  heirs  at  law  of  the  testator.  This 
court  held  that  if  the  testator  hitended,  by  this 
designation  of  his  heirs  at  taw,  those  heirs  at 
law  of  the  testator  who  miriit  be  living  al 
Thomas  Bradley's  death,  the  deviae  was  void. 
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In  Alfred  t.  Marka,  40  Codd..  478,  the  tes- 
tator gave  Lew  L.  Marks  a  life  interest  in  the 
prop^tf  io  queBtion,  but  provided  that  in  case 
ae  Bboiild  dte  without  children,  the  property 
Aooldgo  to  "tiie  hefnof  IDT  bob  Wilus  H. 
ISukB.^  The  gtft  oyer  was  bdd  to  contnTene 
the  statute. 

In  the  stiU  more  recent  case  of  Wheeler  v. 

FetJaaa,  June  Term,  1684,  not  reported,  it  was 

said:  "  Qnr  statute  is  imperative  that  the  es- 
tate must  be  ffiven  to  parties  in  being  when  the 

will  was  nuMU,  or  the  immediate  issue  of  par- 
ties then  in  being.  If  by  pOflsiUlity  the  estate 
mis^t  be  carried,  by  the  terms  of  the  wilt,  to 
parties  not  then  in  bein^  and  who  are  not  the 
immediate  iasoe  of  parties  then  in  being,  the 
will,  in  this  regard,  la  void  " 

In  JtMb'n  V.  Brittol,  40  Conn.,  120,  the  be- 
qoest  was;  "  U|x>n  the  decease  of  my  said  wife 
^  whom  was  given  a  life  interest)  I  nve  aU 
of  my  aaid  estate  to  anch  of  my  children  as 
may  be  liviiw  at  the  time  of  her  deoease,"  and 
itwas  conceded  that  there  was  no  vesting  of  the 
estate  m  the  children  until  the  decease  of  the 
wife.  Denny  v.  KeUdl,  1S5  Mass.,  188;  Smith 
Y.  ^atflonto,  88N.  Y.,  104. 

This  is  m^de  clear  in  the  late  English  cases; 
Bet^nek  y.  Duke  of  P&rtland,  h.  R..  7  Ch. 
Div.,  493,  and  Peairkt  v:  ifoteUy,  h.  R. ,  0  App. 
Css.,  TiAf  in  both  of  which  cases  the  limitation 
ever  was  analogous  to  that  in  the  will  in  ques- 
tion, uid  the  claim  we  have  just  indicated  was 
made  and  disregarded. 

Id  Bentinek  v.  Duke  of  Portland,  a  class  gift 
is  thus  defined:  "A  class  gift  is  where  the  to- 
tal and  ultimate  amount  of  the  shares  to  be 
takm  tn^  any  one  donee  cannot  he  ascertained 
until  aQ  the  persons  who  are  to  take,  and  Oie 
ultimate  proportions  in  which  tbey  take,  are 
finally  ascertained." 

Here,  it  is  manifest,  the  ultimate  amount  of 
no  <me  donee's  share  can  be  finally  ascertained 
until  it  is  known  who  are  to  take,  and  that  can- 
not be  known  until  the  time  for  the  dlstribn- 
tion.   Sean  v.  BumU,  8  Gray,  100. 

For  this  leason  it  is,  that  the  rule  is  now  well 
•etUed  in  Uie  law  of  perpetnllies,  that  the  vice 
of  remoteness  affects  a  class  as  a  whole,  if  it 
may  affect  an  unascertained  number  of  its 
members.  1  Jarm.  Wills,  0th  Am.  ed.,  580; 
BaU  V.  BcOl,  138  Mass.,  120. 

This'  subject  has  received  recent,  1880,  and 
ray  thorough  consideration  in  the  House  of 
Lords.    Pearka  t,  MoteUy  (jtu^pra). 

The  Umitation  over  of  the  trust  estate  being 
void,  the  trust  created  for  the  support  of  the 
gift  over  must  fail.  Irving  v.  De  Kay,  9  Paige, 
881;  Smith  V.  Edwarda,  88  N.  T.,  104. 

In  the  present  case,  the  trust  for  the  accumu- 
lation has  DO  other  object  than  to  save  the  prop- 
erty for  an  unlawful  purpose,  for  persons  not 
the  teBtBt(»'B  heirs  at  the  time  of  his  decease, 
sad  without  the  capacity  to  take,  under  the 
statute,  and  is,  therefore, invalid.  Thomdike'v. 
LoTing,  16  Gray,  891. 

But  if  the  trust  of  the  will  is  so  divisible  that 
the  truflt  retating  to  the  accumulation  can  be 
separated  from  the  trust  relating  to  the  annual 
payments  to  the  children,  then,  deariy,  upon 
the  faihire  of  the  trust  for  the  accnmulimon,  a 
Kiiiltiiig  trust,  in  that  respect,  would  arise  for 
tibehdnat  law.  Sean  v.  Beurd^,  lao  MasB., 
OM. 

OOHH. 


"  A  gift  to  descendants  receives  a  construc- 
tion answering  to  the  obvioussenseof  theterm, 
namely:  as  comprising  issue  of  every  degtee.'' 
2  Jarm.  Wills,  0th  Am.  ed.,  «82. 

The  objeotion  that  the  words  "Issue"  and 
"descendant"  are,  therefore,  suhstsntlally 
synonymous,  is  hypercritical.  For  the  expres- 
sion "issue  or  descendant"  is  natural,  and  not 
uncommonly  used  by  accomplished  lawyers;  as. 
for  example,  by  Vvx-Chan<^Uor  McCoun,  in 
Mowatt  V.  Oartm,  7  Paige,  882,  and  by  Mr. 
Sherman,  in  AXIi^  r.  Mather,  9  Conn.,  120. 

We  are  avrare  of  no  authority  that  either  in 
a  direct  gift  by  will,  or  hi  a  declaration  of  trust 
to  the  descendants  of  a  person  named,  such  be- 
quest or  decIarRtion  of  trust  would  be  construed 
to  include,  as  a  de$eriptio  pereonarum,  the 
heirs  geneiBl  of  such  person,  including  ances- 
tors and  collaterals.  Here  it  seems  clear  that  it 
was  intencM,  according  to  the  natural  mean- 
ing of  the  tenns,  to  Hiait  the  ultimate  disposi- 
tion to  his  own  issue.  Baker  v.  Baktr,  8  Gr^, 
101.  And  see,  Van  Beurm  v.  Dath,  80  N.  Y., 
898,  where  the  legal  meaning  of  the  word  de- 
scendant is  exhaustively  considered. 

■PriTna  facie,  the  words,  legal  representa- 
tives, mean  executors  and  administrators.  And 
this  meaning  wiU  only  give  way  to  a  different 
intention  of  the  testator,  to  be  gathered  from 
the  whole  wiU.   2  Redf.  Wills,  di.  1,  §  5. 

The  Statute  of  Distribution  governs,  in  all 
cases  where  there  is  no  will;  and  where  there  is- 
one  and  the  testator's  intention  is  in  doubt,  the 
statute  is  a  safe  guide.  Lyon  v.  Acker,  88 
Conn.,  225. 

Ifeetrt.  J.  W.  Allin|g  and  S.  C.  Ztoomla, 
for  other  respondents. 

Carpenter,  /.,  delivered  the  opinion  of  the 
court: 

The  testator's  will  contains  the  following: 
"Fourth.  All  the  rest  and  residue  of  mv  estate 
of  every  kind  and  wherever  situated, "l  give, 
devise  and  bequeath  to  my  wife,  Ann  Sophia 
Famam,  and  my  children,  George  Bronson 
Famam,  William  Whitmore  Famam,  Charles 
Henry  Famam,  Sarah  Sheffield  Famam,  wife 
of  Ell  Whitney,  Jr.,  and  Heniy  Walcoft  Far- 
nam,  and  to  the  survivors  and  survivor  of  them 
as  joint  tenants  in  fee  simple,  but  in  trust  for 
the  uses  and  purposes  following,  to  wit:  Ist. 
Out  of  the  net  income  and  profits  thereof  to 
pay  to  my  said  wife,  Ann  Sophia  Famam,  dut^ 
ing  her  life,  Ike  sum  of  9^>000,  annually,  in 
quarterly  payments,  beginning  on  the  first  day 
of  the  month  next  succeeding  tliat  of  ray  de- 
cease. This  bequest  and  that  contained  in  the 
second  article  of  this  will  is  in  lieu  of  her  right 
of  dower  in  my  estate.  2d.  The  said  trustees 
are,  out  of  said  net  annual  income,  to  pay  to 
each  of  my  children  during  their  lives  respect- 
ively, the  sum  of  $5,000  anmudly,  in  quar- 
terly payments,  beginning  on  the  first  day 
of  the  month  next  succeeding  that  of  my  de- 
cease. 8d.  The  nld  trustees  are,  out  of  said 
net  annual  income,  to  pay  each  of  my  grand- 
children as  and  when  he  or  she  shall  amve  at 
the  age  of  twenty -one  years,  the  sum  of  $5,0U0, 
.4th.  During  the  ten  years  next  succeeding 
my  decease,  the  said  trustees  shall  allow  the 
said  net  aoDual  Income  to  accumulate,  subject 
always  to  the  payment  of  said  annuities  to  my 
said  wife,  andtonqr  said  childreDj,aQd  also  to 
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any  payments  to  grandcbUdrea,  as  aforesaid, 
and  iDvest  the  sanie  as  part  of  said  trust  estate; 
and  said  trustees,after  the  expiratioa  of  said  ten 
years.shall  pay  two  thirds  of  the  net  annual  In- 
come of  said  estate  annually  to  my  children  then 
surviving,  in  equal  propornon8,and  If  any  of  my 
said  children  shall  have  then  deceased,  his  or 
her  legal  representatives  shall  be  entitled  to  the 
share  of  said  anoual  income  that  he  or  she 
would  hare  been  entitled  to  if  living;  and  said 
trustees  shall  allow  the  remaining  one  third  of 
said  net  annual  income  to  accumulate,  and  in- 
vest the  same  as  part  of  said  trust  estate. 

Jty^h.  At  the  decease  of  the  last  survivor  of 
my  said  children ,  if  my  said  wife  shall  not  then 
be  living,  but,  if  living,  then  upon  her  death, 
this  trust  shall  cease;  ana  I  give,  devise  and  be- 
queaUi  the  estate  which  shall  then  be  held 
in  trust  under  this  will  to  my  graodcbildren 
who  shall  then  be  living,  to  be  equally  divided 
amonr  them  per  capita  and  not  per  tnrpea;  and 
to  their  heirs  forever;  but  if  any  grandchild  of 
mine  shall  have  died  leaving  a  chOd  or  chil- 
dren surviving  at  the  expirauon  of  said  trust, 
such  child  or  children  shall  take  the  share  that 
his,  her  or  their  parent  would  have  been  enti- 
tled Co  if  living;  and  if  luiy  grandchild  of  mine 
shall  have  died  leaving  a  widow  surviving  at 
the  expiration  of  said  trust,  but  leaving  no  child 
or  children  then  surviving,  such  widow  shall 
take  one  third  of  the  share  her  husband  would 
have  been  entitled  to  if  living." 

In  the  cooBtructioQ  of  this  will  several  ques- 
tions have  arisen.  It  is  claimed  by  the  chil- 
dren of  the  testator  that  the  fourth  and  fifth  arti- 
cles are  inoperative  or  substantially  so,  for  the 
reason  that  they  are  in  violation  of  the  statute 
against  perpetuities. 

This  claim,  if  sustained,  requires  us  to  hold: 
1,  that  no  estate  vests  in  the  grandchildren  un- 
til the  death  of  the  widow  and  all  the  children; 
and  2,  that  it  will  then  vest  in  a  class  composed 
of  srandcbildren  then  living  and  the  children 
ud  widows  of  deceased  grandchildren. 

The  main  question  is,  whether  the  estate  in 
tibe  grandchildren  is  a  vested  or  contingent  re- 
mainder. We  use  the  terms  "vested  remain- 
der," imd  "contingent  remainder"  as  they  have 
been  frequently  used  in  this  State,  as  applica- 
ble alike  to  real  and  personal  property.  We 
do  not  deem  it  necessary  in  this  case  to  make 
any  distinction  between  the  two  kinds  of  prop- 
erty. 

When,  by  the  terms  of  this  will  does  the  es- 
tate vest  in  the  grandchildrmt  at  the  death  oi 
the  testator  or  at  the  death  of  the  last  survivor 
of  his  wife  and  chlldreaf 

We  think  it  vested,  in  p(^t  of  rlg^t,  on  the 
death  of  the  testator. 

That  courts  will  incline  in  doubtful  cases  to 
construe  a  devise  or  legacy  as  vested,  rather 
than  contingent,  is  a  familiar  and  well  settled 
rule.  In  some  Instances,  courts  seem  to  have 
gone  so  far  as  to  say  that  they  wilt,  if  possible, 
construe  It  as  vested.  It  is  enough  for  our  pres- 
ent purpose  to  say  that  we  ou^t  to  give  this 
will  that  constmcoon,  if  its  language  will  fairly 
admit  of  it. 

The  bequest  Is  not  In  terms  conting^t,  nor  is 
it  so  by  necessary  impUcatton .  That  it  may  be 
so  construed  may  be  conceded.  That  it  will 
bear  a  different  construction  and  that  that  is 
the  better  <Hie,  we  shall  attonpt  to  show. 
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It  will  be  noticed  that  the  testator,  as  to  the 
great  bulk  of  his  property,  separatea  the  legal 
from  tiie  equitable  title;  and  that  aeiNuatioD  is 
tocontinue  until  the  death  of  his  widow  and 
children.  The  naked  legal  title  is  vested  in 
tnutees;  the  equitable  title  to  the  principal  and 
a  large  part  of  the  Income  is  vested  in  no  one 
until  the  termination  of  the  trust,  unless  it  vests 
in  the  grandchildren.  The  testaKtt  has  made 
no  other  disposition  of  it  The  law  will  not 
favor  a  construction  which  snspenda  the  title 
or  holds  it  in  abeyance. 

That  the  testator  intended  that  the  grandcliil- 
dren  should  ultimately  have  the  property,  can- 
not be  doubted.  That  he  has  not  expressly  poet- 
poned  the  vesting,  is  equally  clear.  The  doubt 
arises  from  the  use  of  the  word  "then,"  refer- 
ring to  the  time  when  the  trust  shall  cease,  in 
the  fifth  article — "I  give,  devise  and  bequeath 
all  the  estate  which  shall  £A«n  be  held  in  tnut 
under  this  will,  to  my  grandchildren  who  shall 
ttien  be  living." 

It  is  contended  on  the  one  hand  that  tiie  word, 
as  first  used,  is  used  to  indicate -the  time  when 
the  estate  is  to  vest  in  point  of  right;  on  the 
other  hand  it  is  insisted  that  it  merely  indicates 
the  time  when  it  is  to  vest  in  possession.  It  is 
agre^  that  it  points  out  the  time  when  the  legBl 
and  equitable  titles  merge,  and  when  the  estate 
iBtobedi8tributed;andwethinkitmust  be  con- 
ceded that  the  connection  in  which  it  is  uaed 
does  not  necessarily  require  us  to  say  that  it  is 
used  for  the  further  purpose  of  indicating  the 
time  when  the  estate  vests  in  pmnt  of  nAi. 
But  if  it  ia  left  in  doubt,  the  rule  refemd  to 
makes  it  a  vested  estate. 

The  word,  as  used  !n  the  last  clause,  does  not 
refer  to  the  estate  nor  to  the  tbne  of  itsveetingr 
but  is  used  to  designate  the  persons  who  are  to 
take,  and  will  be  mrther  noticed  when  we  ow- 
aider  that  branch  of  the  case. 

Another  rule  is,  that  if  the  limitation  over  de- 
pends upon  an  event  which  is  sure  to  happen, 
and  the  persons  who  are  to  take  can  be  sacer- 
talned  during  the  continuance  of  the  particolar 
estate,  the  interest  is  vested.  But  if  it  depends 
upon  an  event  which  may  or  may  not  happen, 
or  if  it  is  imcertain  whether  any  person  will  ew 
be  in  existence  who  can  take,  tiie  estate  is  con- 
tingent. Mr.  Bedfield  states  the  rule  thus:  "From 
a  careful  examination  of  the  subject,  it  will  be 
found,  we  think,  that  the  question  of  vesting,  or 
remaining  contingent,  depraids  upcm  vrfaetiter 
the  condition  of  the  intervening  estate  d^ennin- 
ing,  or  th,e  estate  ever  taking  effect,  is  one  that 
must  happen  sometime,  and  so  as  to  give  effect 
at  some  period  to  the  second  estate,  or  may 
never  happen.  If  the  former,  then  the  second 
estate  in  remainder  will  always  be  regarded  as 
vested."   Redf.  Wills,  pt.  2,  SM. 

Again  "A  conditi(wal  tiequeet  la  where  ita 
taking  effect  depends  upon  the  bappentag  <tf 
some  uncertain  event."  Id.,  661,  dtugS  Wma. 
Exrs.,1183;  1  Rop.  Leg.,  60S. 

The  rule  thus  uoqualifledly  stated  makes  this 
a  vested  remainder.  The  event  on  which  the 
remainder  is  to  take  effect,  the  death  of  all  the 
trustees,  is  sure  to  happen.  Assuming  that 
the  grandchildren,  as  a  claBs.and  they  only  .take 
the  remainder,  a  question  we  shaU  hennfiw 
consider,  there  is  no  dii&culty  in  ascertaintog  at 
any  time  who  are  to  take.  The  remainder  is 
certain  to  vest  at  some  time,  and  a  certain  defl- 
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Dite  cla»  la  designated  to  take.  Under  these 
circumstances  the  law  preeumee  that  the  testa- 
tor  intended  that  the  remainder  should  vest 
pmoiUy.  There  is  a  invsent  right  of  futttre 
oiJoTmeat  wh^wver  uie  posaeecdon  becomes 
TMant;  and  that  riebt,  coupled  with  the  fact 
tiist  the  time  for  the  enjoyment  must  come, 
dearly  shows  a  vested  int^est. 

Mr.  Jarman's  14th  rule  is  as  follows:  "That 
the  rule  of  construction  cannot  be  strained  to 
brings  devise  within  the  rules  of  law;  but  it 
seems  that  where  the  will  admits  of  two  con- 
structione.  Uiat  is  to  be  preferred  which  will 
render  It  valid." 

If  this  remainder  is  vested,  the  statute  against 
nerpetnitleswjllnotdeQteatit;  otiierwise  itmay. 
To  defeat  this  wiU,  we  are  obliged  to  interpret 
two  of  its  provisioDs,  concerning  which  the 
man  that  can  be  said  is,  that  they  are  doubtful 
and  susceptible  of  a  different  inten>retation,  so 
as  to  make  it  invalid.  In  other  words,  we  are 
required  to  give  the  benefit  of  all  doubts  to  those 
attacking  the  will,  and  that  for  the  purpose  of 
destroying  it,  which  is  contrary  to  the  nile. 

The  words  "I  give,  devise  and  bequeath"  im- 
port a  present  interest,  unless  other  provisions 
in  the  will  clearly  manifest  a  different  intention. 
"Where  the  will  imports  a  present  interestin  the 
devisee,  it  is  to  be  construed  so  that  any  ccmdi- 
^oa  ia  tlw  same  sliall  be  held  subsequent  and 
DOtpRoedeat."  Redf.  Wills,  pt.  3,  685. 

"The  leading  inquiry  upon  which  the  ques- 
tion of  vesting  or  not  vestmg  turns  is,  whether 
tlK  gift  is  immediate  and  the  time  of  myment  or 
of  enjoyment  only  postponed,  or  is  future  and 
contingent,  dependmg  upon  the  beneflciaiyar- 
liviDg  of  age,  or  surviving  some  other  person 
or  the  like.^  BveriU  v.  Eceritt,  39  N.  Y.,  89. 

It  cannot  be  denied  that  the  testator  has  used 
lan^age  importing  an  immediate  gift,  in  point 
of  right,  and  we  fail  to  discover  in  other  parts 
of  the  wHl  aufl^iieDt  indications  of  a  contrary 
intent. 

Another  rule,  of  less  weight,  perhaps,  but 
stin  w(»thy  of  notice,  is,  that  where  the  oulv 
^  is  bi  a  direction  to  pay  at  a  future  time,  and 
the  win  does  not  otherwise  indicate  a  present 
gift,  the  remainder  will  generally  be  regarded 
as  contingent.  But  where  the  terms  of  a  bequest 
import  a  gift  and  also  a  direction  to  pay  at  a 
BQbsequent  time,  the  legacy  vests  at  the  death 
of  the  testator  and  not  at  the  time  of  p^ment. 
Ihtw  V.  SeMl,  20  N.  Y.,  89;  Jfanie$  v.Maniee, 
43  N.  Y.,  m 

Here  are  words  importing  a  present  gift,  and 
also  a  directitm  to  dirtribute  at  a  future  time. 

Two  cases  in  the  State  of  New  York  will 
wrve  to  illustrate  and  define  this  rule.  In  the 
esse  of  Warner  v.  Durant,  76  N.  Y.,  188,  the 
will  gave  to  the  executor  in  trust  certain  money 
with  directions  to  pay  to  B.  annually  the  inter- 
Moo  $15,000  at  7  per  cent  and  at  the  expira- 
tfcjo  of  five  years  to  pay  over  to  B.  tiie  princi- 
pid  sum  of  115,000.  B.  died  before  the  time 
fixed  far  the  payment  of  the  principal.  The 

aoestion  was,  whether  the  legacy  vested  in  B. 
nring  his  life. 

The  court  say:  "It  is  a  general  principle  that 
where  the  gift  is  absolute,  and  the  time  of  pay- 
ment only  postponed,  time  not  being  of  the 
sabstanoe  of  Hie  gift  but  relatiiig  only  to  the 
payment,  does  not  suspend  the  gift,  but  merely 
wscra  the  paymett."  This  i^ictple  will  not : 
cxnH. 


act  in  this  case  to  vest  the  legacy,  for  the  gift 
was  not,  in  the  outset  to  the  l^ratee;  and  an- 
other  rule  is  to  be  noticed.  It  is  this;  where 
there  Is  no  gift,  but  by  a  direction  to  executors 
or  trustees  to  pay  or  divide,  and  to  pay  atafut- 
ure  time,  the  vesting  in  the  beneficiary  will  not 
take  place  until  that  time  arrives.  Here  the  gift 
was  at  first  to  executors  to  hold  in  trust  for  five 
years;  and  at  the  expiration  of  that  period  to 
pay  over  to  the  legatee.  But  this  rule  does  not 
act  in  this  case,  for  there  has  been  a  distinction 
grafted  upon  it.  It  is  this:  where  the  gift  is  to 
be  severed  itutanter  from  the  general  estate,  for 
the  beneflt  of  the  koatee,  and  in  the  meantime 
the  interest  thereof  u  to  be  paid  to  him,  that  Is 
indicative  of  the  intent  of  the  testator  that  the 
legatee  shall,  at  all  events,  have  the  principal, 
and  is  to  wait  only  for  the  payment  until  the 
day  fixed.  And  on  that  ground  it  was  held  that 
the  principal  sum  of  $16,000  was  severed  from 
tlie  general  estate  and  vested  in  the  to^tee,  at 
the  death  of  the  testator. 

In  Smith  V.  SSdwarOi,  88  N.  Y. ,  03,  there  were 
no  words  in  the  will  Importing  a  present  gift, 
but  the  legacy  depended  entirely  upon  a  direc- 
tion to  the  executor  to  pay  over  to  the  legatee  a 
legacy  at  a  future  time.  It  was  held  that  the 
legacy  was  contingent  and  did  not  vest  until  the 
time  of  payment.  The  court  say:  "Where  the 
only  gift  is  in  tlie  direction  to  pay  or  distribute 
at  a  future  time,  the  case  is  not  to  be  ranked 
with  those  in  which  the  payment  or  distribution 
only  is  deferred,  but  is  one  in  which  time  is  of 
the  essence  of  the  gift;  1  Jarman  on  Wills,703. 
*  •  •  If  that  rule  is  arbitrary  and  inflex- 
ible it  ends  any  further  argument;  for  in  the 

{iresent  case,  there  was  no  immediate  gift,  made 
n  distinct  terms,  separate  and  apart  from  the 
direction  to  divide  and  distribute.  But  while 
we  have  recognized  the  rule  it  has  been  with 
very  iraportiuit  qualifications  and  exceptions, 
which  properly  limit  its  force  as  a  standard  of 
construction.  In  Manice  v.  Mantes,  43  N.  Y., 
869,  it  was  said  that  where  the  terms  of  a  bequest 
import  a  gift,  and  also  a  direction  to  pay  at  a 
subsequent  time,  the  legacy  vests  ana  mil  not 
lapse  by  the  death  of  the  legatee  before  the  time 
01  paymenthaaexpired.  Andin  Wamery. Du- 
rant, 76  N.  Y. ,  l86,  the  general  rule  is  declared 
to  have  an  exception  graited  upon  it,  that  where 
the  gift  is  to  be  severed  imtanter  from  the  gen- 
eral estate  for  the  benefit  of  the  legatee,  and  in 
the  meantime  the  interest  is  to  be  paid  to  him, 
that  is  indicative  of  the  intent  of  the  testator 
that  the  legatee  sbidl,  at  all  events,  have  the 
principal  and  is  to  wut  only  for  the  payment 
until  the  day  fixed.  The  doctrine  of  these  cases 
confines  the  rule  within  the  limitation  of  its  pre- 
cise terms.  It  applies  only  where,  beyond  the 
direction  for  future  distribution,  there  are  no 
words  and  no  provisions  which  import  a  pres- 
ent or  vested  pft,  or  Indicate  such  an  intent.  It 
does  not  control, where  the  language  of  the  will, 
while  not  expressly  saying  'I  give  and  bequeath,' 
does  yet  plainl;^  import  a  present  gift  Intended 
to  vest  Immediately,  without  reference  to  the 
clause  of  distribution." 

Smith  V.  ^fronff  was  quoted  approvingly  by 
this  court  in  Wheder  v.  FeUoiM,  53  Conn.,  338; 
and  It  is  an  authority  which  supports  that  de- 
cision as  wen  as  this;  for  an  examination  of  the 
whole  win  in  Wlueter  v.  JPHiotoa  reveals  this 
fact:  that  the  gift  over,  which  was  iield  to  ba 
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void,  was  found  onlj  in  the  direction  to  pay  or 
divide  at  a  future  time.  The  question  whether 
other  provisions  of  the  will  indicated  a  present 
^tt,  and  the  questioD  whether  the  remainder 
was  Tested  or  contineent,  were  not  made  and 
were  not  considered  by  the  court.  It  was  as- 
sumed by  the  counsel  and  the  court  that  the  re- 
mainder was  contingent. 

But  we  do  not  propose  to  decide  this  question 
wholly  or  principally  upon  legal  and  artificial 
rales.  Those  rules  should  never  control  the  in- 
tention of  the  testator;  they  should  only  be  used 
as  aids  in  discovering  that  intentioD.  In  this, 
as  in  other  cases,  we  should  rely  mainly  on  the 
language  of  the  will  itself.  Indoinsso,  we  must 
consider  the  tenna  of  the  whole  wiU,  having  due 
regard  to  the  condition  and  circumstances  of  the 
testator. 

The  will  is  drawn  with  great  care  and  tech- 
nical accuracy.  TakinK  the  whole  will  together, 
we  think  It  to  reaBonablv  certain  tliat  he  intend- 
ed that  his  estate  should  vest,  in  right,  at  once, 
in  his  grandchildren. 

His  seoeral  scheme  is  clear.  In  the  first  place, 
he  made  ample  provision  for  the  widow;  in  the 
second  place,  he  made  reasonable  provision  for 
his  children;  and,  in  the  third  place,  he  gave 
most  of  his  property  ultimately  to  his  grand- 
children. Secondary  and  incidental  intentions 
may  also  be  noticed.  As  to  the  great  bulk  of 
his  property  he  intended  to  paas  by  his  children, 
that  they  should  not  have  the  ataolute  owner- 
ship of  It.  He  also  Intended  to  keep  it  together 
ana  accumulate  as  long  as  the  rules  of  law  would 
allow.  Perhaps  he  was  ambitious  to  live  in  his 
estate  lone  after  his  death,  and  that  the  estate, 
when  flniHly  distributed,  should  be  a  very  large 
one.  Whether  these  purposes  were  wise  or  oth- 
erwise, is  not  for  us  to  say. 

His  disposition  of  his  property  seems  to  be  an 
impartial  one.  But,  principally  and  promi- 
nently, it  appe^  that  his  grandchildren  were 
the  preferred  objects  of  his  bounty.  His  inten- 
tion that  they  should  ultimately  receive  by  far 
the  )aT«;er  portion  of  his  property,  is  unmistak- 
able. That  la  one  of  the  leaaing  Stores  of  the 
will.  Now,  as  a  veated  Interest  is  better  than 
a  contingent  one,  it  will  not  be  presumed  ttutt 
he  intended  the  latter,  especially  as  no  one  is 
benefited  by  it;  and  if  he  did  so  intend,  it 
threatens  the  practical  destruction  of  the  will. 
Cvery  presumption  is  in  favor  of  a  vested  in- 
terest; not  only  bo,  but  the  inference  to  he 
drawn  from  the  manifest  intentloDS  of  the  will, 
points  strongly  to  that  conclusion. 

Let  us  now  examine  the  wOl  more  in  detail: 

In  the  third  article  he  gives,  upon  the  death 
of  his  wife,  to  each  of  his  surviving  children, 
five  pictures,  and  hia  sitver-ware  and  plate,  and 
prescribes  the  method  of  distribution.  His  lan- 
guage is:  "  Upon  the  death  of  my  said  wife,  I 
give  and  bequeath  to  each  of  my  then  surriv- 
mg  children,"  etc.  Of  course,  do  question  of 
perpetttlty  can  arise  In  respect  to  these  bequests; 
but  the  question  whether  the  children  took  a 
vested  or  contingent  interest  is  a  pertinent  one. 
That  they  took  a  vested  interest  will  hardly  l>e 
doubted.  The  use  of  the  pictures  and  silver- 
ware, is  given  to  the  widow  during  life.  The 
title  to  the  remainder,  meanwhile,  la  in  no  one 
nidesa  it  is  in  the  children.  It  is  no  port  of  the 
trust  eatate,  be(»use  It  ia  to  be  distrtbuted.  In  all 
human  {wobabUity,  long  befwe  the  tniat  will 
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terminate.  As  the  tiUe  most  vest  in  some  one, 
and  as  the  children  are  ultimately  to  have  it, 
the  law  vesta  it  at  once  in  them. 

The  condition  here  Implied  ia  clearly  a  cod- 
dltlon  mibeequent.  Surviving  ;he  widow  is  not 
the  condition  on  which  the  estate  vests,  bat 
death  during  her  lifetime,  la  the  condition  od 
which  it  devests.  j 

Now,  the  language  of  the  devises  and  be-  I 
quests  in  the  fifth  aracte,  is  similar  to  and  sub-  ' 
stantially  identical  with  the  language  in  the  | 
third  article,  and  must  receive  the  same  coo-  i 
Btonction.  If  one  gives  a  contingent  estate,  tlie 
other  does;  if  one  nres  a  vested  interest.both  do.  i 

The  fact  that  tae  net  income,  subject  to  Uie 
annuities,  for  ten  years,  and  one  third  of  it  aft-  i 
erwu^s,  is  ultimately  given  to  those  who  take  I 
the  remainder,  is  some  evidence  tliat  the  testa-  I 
tor  intended  a  present  interest,  in  analogy  to  the  , 
principle  of  those  cases  wbich  hold  that  pay- 
ment of  the  income  to  the  remainder  man  iut- 
ing  the  prior  estate,  indicatea  an  intention  to  j 
vest  the  remainder. 

But,  aside  from  all  collateral  and  indirect 
considerations,  the  language  of  the  fifth  article, 
when  properly  interpreted,  gives  a  vested  inter-  | 
est.  "  At  the  decease  of  t£e  last  survivor  of 
my  said  children .  if  my  said  wife  ^all  not  then 
be  living,  but  if  living,  then  upon  her  death,  j 
this  trust  shall  cease;  and  I  ave,  devise  and 
bequeath,  all  the  estate  wbich  snail  then  be  held 
in  trast  under  this  will,  to  my  grandchildren 
who  shall  then  be  living,"  etc. 

The  grammatical  as  well  as  the  legal  import 
of  the  words,  "  I  jgive,  devise  and  bequeath," 
etc.,  gives  a  vested^intCTest.   The  death  of  the 
last  survivor  of  the  trustees,  refers  not  to  the 
time  of  vesting  but  to  the  time  for  the  trust  to 
cease.   The  words  are  not  to  be  carried  overso 
as  to  qualify  tlie  words  of  the  gift.    They  are  | 
not  repeatea  in  connection  with  the  pft,  nor  j 
even  referred  to  by  the  uae  of  the  adverb,  then, 
as  they  might  have  been,  "I  then  give,  devise," 
etc.;  but  all  reference  to  them  Is  omitted;  the  | 
sentence  is  complete  and  conveys,  to  the  pro-  j 
fessionnl  mind,  a  distinct  and  uneqiuiTocall^al 
meaning,  a  present  gift.   Time  is  in  no  aentt 
attached  to  its  substance. 

Later  in  the  sentence  the  word  then  ia  used— 
"all  the  estate  which  shall  then  be  held  in  j 
trust."  But  it  is  there  need  for  the  purpose,  j 
not  of  Indicating  the  time  when  the  estate  is  to 
vest,  but  for  the  pu^ose  of  poinUng  out  the 
subject  of  the  gift.   The  amount  of  the  trust  i 
property  is  constantiy  increaedng,  and  the  nat- 
ure and  kinds  of  property  are  liable  to  frequent  i 
changes.    The  design  was  to  give  now,  the  i 
propCTty  which  may  then  exist.  ! 

Such  changes  and  accumulations  do  not  af-  | 
feet  the  corpus  so  as  to  prevent  the  remainder  i 
from  vesting.  They  are  frequenUy,  we  may  j 
say  generally,  incidrait  totnut  estates,  but  they  : 
do  not  affect  the  titie  of  the  remainder. 

The  word  then  is  again  used  in  this  connec- 
tion ;  "  to  my  grandchildren  who  shall  tiienbe 
living. "  It  is'  here  used  to  point  out  tbe  peiscms 
who  are  to  take,  and  not  to  indicate  the  time 
when  the  estate  is  to  vest.   But  It  ia  said  thai 
the  persons  who  are  to  take  are  the  granddiO- 
dren  then  living,  and  that  until  that  time  ar-  i 
rives  there  is  neceaaarily  an  uuceitainty  as  to  I 
the  l^tees;  and  that  thfa  uncettaintr  makes  | 
I  the  gift  contingeot    "Piere  woold  be  more  | 
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foice  in  this  reasoning  if  the  testator's  intent  is 
(0  be  inferred  from  am  seDteuce  alone.  But 
the  testator  was  careful  to  explain  hit  meaning, 
for  be  adds:  "But  if  any  grandchild  of  mine 
■hall  have  died  leaving  a  child  or  children  sur- 
TiriDf  at  the  expiration  of  said  tni8t,such  child 
or  chDtken  shall  take  the  shore  that  his,  her  or 
tbeir  parent  would  have  been  entitled  to  if  liv- 
ing." And  then  follows  a  provision  in  favor  of 
the  widow,  if  a  grandchild  died  leaving  a  widow 
ffli^  DO  children. 

Taking  the  whole  article  together,  it  is  ap- 
parent Uiat  the  testator  intended  that  an  Inter- 
eat  should  vest  in  each  grandchild,  and  that  the 
distribution  should  be  on  that  theory. 

But,  it  is  insisted  that,  if  the  interest  vested, 
it  would  descend  by  the  Statute  of  Distribution 
to  the  widows  and  children,  so  that  there  was 
no  occasion  for  the  testator  to  provide  for  it ; 
&Dd  that  the  fact  that  be  did  so  is  an  indication 
that  the  estate  does  not  vest.  There  is  little 
force  in  this  argument;  for  it  frequently  bap- 
pens  that  prepay  is  disposed  of  in  wills  ac- 
cording to  the  statute.  Besides,  in  this  case,  the 
statute  is  not  preciselv  followed;  for,  if  there 
are  children,  the  widow  is  excluded;  and  if 
there  is  a  widow  and  no  children,  she  takes  one 
tUrd  Instead  of  one  half,  as  she  would  by  stat- 
ate.  By  "  my  grandchildren  then  living,"  the 
testator  evidently  had  in  mind  after-bom  ^i^d- 
d^dzen.   His  reasoning  was  this:  I  desire  to 

fVe  this  property  to  my  grandchildren;  but  if 
sa;  so  and  say  no  more,  it  may  be  claimed  that 
(Holy  those  now  living  will  take.  But  I  do 
not  mean  that,  and  so  for  the  purpose  of  includ- 
ing after-bom  grandchildren  I  will  give  it  to 
those  t&en  living.  He  then  discovers  that  the 
ehildreD  of  deceased  grandchildren  are  excluded 
asd  makes  separate  provision  for  them.  Thus 
it  seems  quite  clear  to  us  that  the  estate  vested 
in  the  grandchildren  as  a  class,  opening  to  take 
in  those  subsequently  bom.  Each  ffr&ndchild 
then  living,  and  each  grandchild  subsequently 
bon,  as  be  came  into  being,  took  an  interest  in 
the  estate  and  a  right  to  sure  in  its  d^tribu- 
tion.  That  right  and  that  interest  can  only  be 
defeated  by  bis  decease  during  the  continuance 
of  the  trust,  leaving  no  widow  and  no  children, 
and  that  is  clearly  a  condition  subsequent. 

Vfe  cannot  assent  to  the  views  urged  by  the 
<X)UQsel  for  the  children,  that  there  is  but  one 
class  to  take  under  the  final  distribution,  and 
Uiat  that  class  is  composed  of  grandchildren 
then  living  and  children  and  widows  of  de- 
ceased grandchildren.  Assuming  all  the  pro- 
visions of  the  will  to  be  operative,  the  grand- 
children take  equal  shares  per  capita;  all  the 
children  of  a  deceased  grandchild,  no  matter 
how  many,  take  but  one  share  per  stirpes;  while 
each  widow  is  entitled  only  to  the  fraction  of  a 
lAare.  "W'e'are  unable  to  comprehend  how  all 
these  legatees,  of  different  grades,  and  taking 
tt  thev  do,  in  different  prmwrtions,  can  be  re- 
|irdea  as  a  single  class.  They  are  such  only 
u  one  sense ;  they  constitute  all  the  beneficiaries, 
fiat  that  is  not  what  is  meant  by  a  class  gift. 
Ordinarilv,  a  class  is  where  several  persons  an- 
swering tne  same  description  sustain  the  same 
relation  to  the  legacy.  In  this  case  the  whole 
property  is  given  to  the  grandt^ildren.  One 
word  describes  tbem  all .  Each  takes  an  equal 
share  in  the  property;  each  takes  originally  and 
not  by  way  of  subsbtution  or  derivatively;  and 
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each  takes  absolutely.  On  the  contrary,  the 
children  of  a  deceased  grandchild  are  to  take 
contingently;  they  take  derivatively  and  not 
primarily;  Uiey  represent  a  deceased  grandchild 
and  together  take  but  one  share;  they  do  not 
answer  the  same  description;  and  their  relations 
to  the  l^acy  are  entirely  different  So  also 
with  the  widows,  with  this  further  suggestion 
that  they  take  severallv  and  not  collectively. 

It  seems  to  us  that  the  first  and  primary  class 
consists  of  grandchildren  only.  If  all  should 
live  until  the  expiration  of  the  trust,  as  is  pos- 
sible, th^  will  take  the  whole  estate,  and  great 
grandchildren  and  widows  will  be  excluded. 
Clearly,  then,  all  cannot  be  embraced  in  one 
class.  Contingently,  great  grandchildren  may 
take,  but  as  l£ey  take  per  stirpes,  they  cannot 
take  as  one  cla^.  There  must  be  as  many 
classes  as  there  are  deceased  grandchildren  leav- 
ing children.  Each  class  takes,not  directly  from 
the  original  property  but  from  a  severed  por- 
tion thereof.  Each  class,  therefore,  is  distinct 
from  and  independent  of  the  others.  The  wid- 
ows cannot  be  regarded  as  a  class  at  all,  as  each 
takes  independently  of  the  others.  They,  too, 
do  not  take  from  the  general  Iwacy  the  whole 
trust  property,  but  each  shares  In  a  portion  of  it 
after  it  has  been  severed  from  the  common 
ftmd.  The  share  of  each  grandchild  is  distinct 
from  the  others,  and  becomes  the  subject  of  an- 
other division.  Each  widow  is  only  interested 
in  one  share;  she  is  a  stranger  to  the  others. 
And  so  the  widows  and  great  grandchildren  are 
to  share,  not  in  the  original  distribution,  but  in 
a  sub-distribution. 

It  would  seem  to  follow,  from  these  con- 
siderations, that  each  class  of  great  grand- 
children must  stand  by  itself;  andthat  the  gift 
to  it  may  or  may  not  be  void  under  the  statute 
against  perpetuities,  a  question  we  refrain  from 
deciding.  Inasmuch  as  that  question  has  not 
been  fuUy  discussed,  we  think  best  to  leave  it 
to  be  determined  hereafter.  We  apprehend, 
however,  that  it  is  not  a  question  of  very  great 
practical  importance,  because  the  interest  bdbig 
vested  in  the  grandchildren,  their  c^dren  ana 
widows  will  take  under  the  Statute  of  Distri- 
bution, and  that  may  be  quite  as  well  for  all 
coDcemed.  We  also  deem  it  inexpedient  to 
consider  whether  this  will,  or  any  part  of  it,  is 
inoperative  imder  the  Statute  of  New  York. 
That  is  a  question  which  must  ultimately  be  de- 
termined by  the  (K>urts  of  that  State.  Another 

Suestion  Is,  whether  In  case  of  the  death  of  a 
tiild  of  the  testator,  at  anv  time  within  the  pe- 
riod of  ten  years,  the  annuity  of  $5,000  given  to 
such  child  would  be  payable  to  that  child's  legal 
representatives  or  heirs  for  the  remainder  of  the 
ten  years,  and  if  so,  to  what  representatives? 

The  language  of  the  second  clause  of  the 
fourth  article,coustrued  by  itself  .would  seem  to 
require  a  n^^ve  answer;  but  taUne  it  in  con- 
nection with  the  other  parts  of  the  wiS,  we  think 
the  answer  should  be  m  the  affirmative. 

A  leading  feature  of  this  will  is  equality,  or 
impartiality.  The  testator's  scheme  studiously 
provides  for  equality  among  the  children  and 
also  among  the  grandchildren.  If  a  child  dies 
leaving  chudren,  tlut  equality  will  be  seriously 
impaired  unless  the  annuity  Is  continued  to  his 
heirs.  The  children  of  a  deceased  child  areex- 
pressly  put  in  the  place  of  their  parent  in  re- 
spect to  two  thirds  of  the  net  income^ter  th& 
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eiroiration  of  thetenyeBn.  It  vould  be  strange 
if  be  intended  that  tney  should  be  upon  a  du- 
terent  footing  for  the  time  that  might  dapse  be- 
tween the  death  of  a  child  and  toe  expiration 
of  the  ten  years  in  respect  to  the  annai^. 

Again;  the  testator  in  providing  for  the  ac> 
cumulation  of  the  net  income  has  taken  pains 
to  say  that  all  the  annuities  shall  first  be  paid 
from  it.  That  is  some  Indication  that  he  in- 
tended that  all  the  annuities  should  be  paid  for 
the  whole  polod  ot  tea  years. 

These  annuities  are  manifestly  given  for  pres- 
ent maintenance.  We  cannot  presume  that  the 
testator  would  have  deliberately  cut  off  the 
faniily  of  a  child  from  all  participation  In  the 
estate,  upon  the  child's  deatA.  He  has  not  done 
BO  expressly  and  we  an  not  disposed  to  do  so 
by  implication. 

We  think  it  may  fairly  be  Inferred  from  the 
general  tenor  of  the  will,  oonddering  all  its  pro- 
visions in  the  light  of  the  attendmg  circum- 
stances, that  the  testator  intended  that  the  an- 
nuity should  be  continued  to  the  heirs  of  a  de- 
ceased child;and  it  seems  tofollow  logicallv.that 
it  should  be  paid  as  long  as  the  trust  connnues. 

The  gift  of  two  thirds  of  the  net  income  to 
each  chud  is  in  addition  to  the  annuity.  The 
legacies  are  distinct,  differing  in  character  and 
amount,  and  both  are  given  without  qualiflca- 
tioQ.  Had  it  been  intended  that  the  latter  should 
be  substituted  for  the  former  tbe  testator  would 
have  said  so.  Instead  of  that,  he  has  expressly 
provided  that  the  former,  the  annuity,  anall  he 
for  life,  and  we  fail  to  discover  any  indication 
of  an  intention  that  it  shall  cease  at  the  end  of 
ten  years.  Two  different  iegaciee  will  be  pre- 
sumed to  be  cumulative  in  the  absence  of  any 
direction  to  the  contrary. 

The  term  "legal  representatives"  in  the 
fourth  clause  of  the  fourth  article  is  not  to  be 
taken  in  a  teclmical  sense.  It  was  obviouriy 
the  intention  the  testatm  to  provide  tot  the 
4Z 
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family  of  the  deceased  child.  That  intenticMi 
will  be  best  effectuated  construing  the  words 
as  meaning  the  hedn  waa  widows,  they  being 
tiie  ones  to  take  under  the  Statute  of  rqaMba- 
tion.  Both  parties  substantially  agree  in  that 
eonstruction,  and  the  will  seems  to  Justify  it. 

In  respect  to  the  last  three  points  constoered, 
the  will  leaving  each  of  them  somewhat  in 
doubt,  we  have  endeavored  to  follow,  as  Dearly 
as  may  be,  the  Statute  of  IMaMbntion.  believing 
that  the  wffl  will  bear  that  interpieUUloB,  as 
well  or  better  than  ai^  other,  and  that  it  win 
make  the  will  more  hwmonlcnis  and  conairtert 
as  a  whole. 

The  Superior  Churtuadvuedtufotioun: 

1.  That  the  grandchildreo  take  a  vested  inter- 
est in  the  remucder  of  the  trust  proper^;  and 
that  they  take  asaclass,  opening  to  let  in  after- 
bom  grandchildren,  and  in  case  of  tlM  death  of 
any  one,  befwe  distribution,  without  oliildRii 
and  leaving  no  widow,  his  title  devests.  Conse- 
quently,  no  part  of  tbe  estate  is  intestate  rea- 
son of  the  statute  against  perpetuities. 

2.  We  deem  it  unnecessary  now  to  detennine 
whether  great  grandchildren  and  the  widows  of 
grandchudrai,  in  any  given  case,can  take  nndv 
the  will. 

8.  We  also  deem  it  Inexpedient  to  conalder 
whether  any  part  of  the  will  is  rendered  In- 
operative by  the  laws  of  New  York . 

4.  Tbe  annuity  to  children  is  payable  ta  tbe 
family  of  a  deceased  child  during  tne  continu- 
ance of  the  trust. 

6.  The  gift  of  two  thirds  of  tbe  net  income 
after  the  nnt  ten  years,  is  cumulative. 

0.  By  legal  representatives,  Is  meant  those 
who  would  take  undor  the  Statute  of  Diitiibii- 
tion. 

In  this  opinion  Grmafgmr  and  StoddMrd. 
JJ.,  concun<ed.  Ch.  J.,  asdl^ooaBla. 

dissented. 
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JohnW.  WHEELEB 

TRADERS'  INBURAKCE  CO. 

1.  In  an  aetiou  vntm  m  polin  of  insnr- 
anoe  on  a  "Woolen  null  and  contents" 
pavol  evidenM  la  adnuBsible  to  oliow 
what  the  eoatents  were. 

3.  An  insarwue  oompauT  which  iasaes  to 
a  manufaeturer  of  woolen  goods  a  poll- 
ojr  apon  his  woolen  mill  and  oontento, 
uowiiur  tiiat  naphtlia  im  necesMrily 
wed  in  the  boaineea,  waivea  a  printed 
eoaditioa  of  the  policy  that  it  anal)  be 
void  if  the  assnred  usee  naphtha,  and  Is 
Mtoppod.  aikor  » loMt  from  setting  up 
its  use  to  doflHhta.  reeovorjr  on  the 
policy. 

gtonMiMfham  Decided  July  81, 1866.) 

ABSTJHPIT  CD  a  policy  of  insonnce.  Jm«^ 
meni  fcr  plaintiff. 
The  policy  contained  a  stipulation  in  the  print- 
ed condition,  that  if  the  Insured  "Kept  or  used 
benzine"  the  policy  should  be  void.  The 
properly  insured  was  a  woolen  mill.  On  the 
main  floor  at  one  end  of  a  room  85x58  ft.  was 
a  quantity  of  wool  in  bags,  and  a  pile  of  card 
waste  and  parUyprepared  wool  about  50  ft. 
tnm  the  wool.  The  plaintiff  rolled  a  barrel 
of  benzine  into  the  mill,  and  drew  benzine  from 
the  barrel  into  a  watering  pot,and  sprinkled  the 
wool  widi  it  to  kill  moths,  repeating  the  opera- 
tion seTeral  times;  wbUe  so  engaged,  fire  sud- 
denly appeared  in  the  room,  which  destroyed 
the  mill.  The  Jury,  in  answer  to  written  ques- 
tioQS  sabmittea  to  them  by  the  court,  made 
sereral  special  findings  of  fact,  npon  the  re- 
tom  of  which  both  parties  movvi  for  judg- 
ment. Those  findings,  as  well  as  the  excep- 
tions taken  by  the  defendant  at  the  trial,  are 
stated  in  the  opinion. 

Mettrt.  njuvton  A  Eaatm»n»  Frlnk  A 
Batehelder*  for  the  plaintiff. 
Mr.  Samnel  C.  Ea«tman.  for  defendant: 
When  a  custom  is  shown,  it  is  as  much  a  part 
of  the  contract  in  reference  to  which  it  reules 
as  a  statute,  because  it  Is  a  part  of  the  law  per- 
taining to  those  matters,  and  unless  specially 
excepted  against  in  the  contract,  will  control 
its  interpretation.   Wood,  Ins.,  831. 

Custom  is  the  thing  to  be  learned,  and  usage 
is  tike  eridence  of  the  custom.  1  Pars.  Cont.  56. 

The  same  role  <A  construction  which  applies 
to  all  other  instruments  applies  equally  to  this 


instrument  of  a  policy  of  Insunmce.  Boburt- 
mm  V.  French,  4  East,  186. 

Cases  involving  the  issue  upon  increased 
risks,  have  not  oftm  been  before  the  courts, 
StokM  T.  Om,  1  Hurl.  A  N..  540. 

In  the  earlier  case  of  Btackettv.  Boyai  Exeh. 
Aaaur.  Co. ,  3  Tyr. ,  266,  the  policy  was  on  a  ves- 
sel free  from  average  imder  8  per  c«it. 

In  Hall  V.  Jantcm,  4  EUls  k  B.,  500,  it  was 
held  that  usage  may  be  relied  on,  to  show  the 
sense  in  which  an  expression  found  in  a  writ- 
ten contract  Is  used  in  a  particular  trade.  The 
usage  attempted  to  be  soowq  was,  that  in  in- 
surance on  frel^t  the  insurers  are  not  bound  to 
pay  general  average.  M&ltT  v.  Tt&wrington, 
7  Hurl.  &  N. .  954,  is  to  the  same  effect. 

The  plaintiff  had  a  steam-engine  for  hoist- 
ing, and  subsequently  used  it  for  cutting  feed 
for  his  horses.  It  was  held  Uist  this  was  no  new 
trade,  and  as  the  ju^  found  no  increase  of 
risk,  that  the  plaintiff  could  recover  in  spite 
of  a  clause  making  the  policy  void,  if  there 
was  an  increase  of  nak.  BaxenAaXe  v.  Ha/ne^, 
4  Hurl.  Si  N.,  444;  cites  Stokeav.  Oose,  tupra. 

MeBtean  v.  Outhridge,  18  Moore  P.  C.  C, 
804,  was  a  ca Be  where  the  policy  was  to  be  void.  If 
more  than  fifty-six  lbs.  of  gunpowder  was  kept. 
The  premises  were  used  for  general  trade. 
The  condition  was  held  to  be  reasonable,  and 
not  discharged  by  the  desolptiai  of  the  stodc 
in  trade. 

Mamm  v.  Hm^ord  In$.  Co.,  20  Upp.  Can., 
58S,  is  a  similar  case.  The  court  says,  that 
even  assuming  the  custmu  to  keep  gunpowder 
in  stock,  it  cannot  control  the  express  words  of 
the  contract. 

Where  the  insurance  was  npon  a  stock  of 
goods,  and  the  premium  was  for  a  certain  class, 
but  to  cover  goods  usually  kept  la  such  stores, 
it  has  been  held  that  goods  of  the  more  haz- 
ardous class  were  covered,  if  generally  kept. 
Among  these  cases  Is  Moore  v.  Protectxon  Jn$. 
Co.,  20  Me.,  07,  though  in  Biehardi  v.  Protec- 
tion Im.  Co.,  80  He.,  278,  it  was  held  that  the 
keeping  of  goods  classed  as  more  hazardous 
avoided  the  policy,  when  the  insurance  was  on 
stock  not  hazardous.  The  same  reasoning  is 
followed  in  Leggett  v.  In$.  Co.,  10  Rich. 

L.  R.  (8.  C),  206;  Baley  v.  Dore^ietttr  Im.  Co.^ 
13  Gray,  545;  Whttmarah  v.  Conwty  Int.  Co., 
16  Gray,  869:  Phamix  Int.  Co.  v.  Taylor,  5 
Minn.,  403;  Niagara  Int.  Co.  v.  DeOraff,  18 
Mich.,  124. 

The  policy  does  not  seek  to  avoid  the  pres- 
ence of  the  article,  but  cndy  that  Its  presence 
should  be  paid  for. 

There  is  another  class  of  cases,  of  which 


NoTH.— A  policy  on  a  distillery  forbade  the  as- 
snred to  "  keep  or  have,"  oa  tbe  premlees  "petrole- 
nin,  napbtba.  benzine,  bensoie,  gasoline,  var- 
nish." etc.,  or  to  keep,  bave  or  use  oamphene, 
■pirtt  gas,  or  any  burning  fluid  or  chemical  oOb, 
etc;  beld,  not  to  prohlbtt  the  temporary  taking  of 
bnilne  on  the  premises  for  the  <^eanlng  of  ma- 
chinery and  the  use  of  tbe  same  therefor.  Hears 
T.  Bumholdt  Ins.  Co.,  9£  Pa.  St,  16,  and  cases  dted. 

Snob  provision  did  not  forUd  the  use  of  napbtba 
upon  the  premises,  for  the  use  of  illumination : 
ilso  held.  If,  during  the  insuranoe,  the  premises 
■honld  be  used  for  any  trade  or  business,  or  for 
■tntng,  using  or  vending  the  extra  baiardoas 
"rUctei,  printed  on  the  back  of  tbe  policy,  so  long 
H.  H. 


SB  they  shall  be  so  appropriated,  applied  or  used, 
tbe  policy  shall  oeose  to  be  of  f  oroe  and  elTect ;  but, 
under  such  provision  "burning  fluid"  did  not 
neoeesarily  mean  any  fluid  that  would  burn,  when 
"tnimlng  fluid"  was  classed  as  specially  hazard- 
ous; and  that  the  poUoy  revived  whoi  suob  use 
osBBBd.  Putnam  v.  Oomtn.  Ins.  Co.,  IT.  8.  0.  CL, 
North.  Dlst  N.  Y.,  Nov.,  1880. 

Kerosene  Is  not  an  "Inflammable  fluid  "within  a 
prohibition  against  the  use  a  light  of  '*  campbene 
spirit  gas  or  burning  fluid,  phosgene  or  any 
other  "  Inflammable  fluid."  Wood  v.  N.W.  Ins.  Co., 
46  N.  T.,  m ;  Bennett  V.  North.  British,  etc.,  Ins. 
Co.,  81  N.  T.,  278. 

It  is  Inflammability  which  Is  warDmted  agaiast 
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Banjer  v.  Albany  Int.  Co.,  17  N.  Y.,  194.  Is  a 
leading  case  atthongh  there  are  earlier  decisions 
to  much  the  same  effect.  This  case  holds  that 
the  insurance  of  a  trade,  allows  all  the  proc- 
esses of  the  trade.  Part  of  these  cases  are 
where  a  different  trade  is  made  subject  to  a 
higher  rate.  There,  as  in  LouruAury  v.  Fro- 
teciion  Ina.  Co.,  8  Conn.,  459,  it  is  held  that 
the  labor  of  the  artisan  about  the  business  in- 
sured, is  not  carrying  on  the  objectionable 
trade.  Ddongvetaare  t.  TVadetmeTtt  Ins.  Co., 
2  HaU(N.Y.  Super.  Ct.)  589,  is  to  the  same  ef- 
fect. 

The  cases  following  Harper  v.  Int.  Co.,  are 
Bryanty.  Pou-jhJuejme  Mut.  In*.  Co.,  17  N.  Y., 
2O0;  Harper  v.  N.  T.  City  Ins.  Co.,  22  N.  Y., 
441;  Citizen^  Ins.  Co.  v.  McLaughlin,  5ti  Pa. 
St,  486;  Archer  v.  Merchants Ina.  Co.,  48  Mo., 
484;  Sim*  y.  State  Int.  Co.,  47  Mo.,  54;  Wasli- 
ington  Int.  Co.  v.  Merchants  Int.  Co.,  S  Ohio 
St.,  460;  HaU  v.  Int.  Co.  of  M.  A..  58  N.  Y., 
292. 

In  Jamet  v.  Lycoming  In*.  Co.,  4  Cliff.,  372, 
the  decision  is  placed  upon  different  grounds, 
though  there,  also,  the  question  is  one  of  com- 
pensation. 

The  cause  of  the  flre  is  immaterial.  In  most 
cases,  Uie  evidence  of  the  cause  perishes  with 
the  property.  In  the  few  i-emaining  cases,  dem- 
onstration IS  impoasible.  Merriam  v.  Middle- 
sex Int.  Co..  21  Pick.,  163;  Woodv.  Hartford 
Int.  Co.,  18  Conn.,  538;  Jennings  v.  Chenango 
Int.  Co.,  3  Denio,  75;  Clark  v.  Mfg.  Ins.  Co., 
a  Wood.  &M.,472;  Oatetv.  Madison  Ins.  Co., 
H  N.  Y.,  48;  Mead  v.  Mrth  Western  Int.  Co,, 
7  N.  Y.,  530;  WestfaU  v.  Badton  Bk/er  In*. 
Co.,  12  N.  Y.,  289. 

In  Harper  v.  N.  T.  City  Ins.  Co.,  23  N.  Y., 
441,  it  is  held;  "Id  this  case,  I  think  the  perils 
of  keeping  and  using  camphene  were  insured 
against,  so  far  as  the  Keeping  or  use  of  it  was 
permitted  at  all,  and  the  clause  which  exempts 
the  insmer  from  liability,  should  be  understood 
SJi  appljrin^  to  the  presence  of  the  article  under 
other  conditions. " 

Thus,  where  it  was  written  in  a  policy,  "Priv- 
ilege for  |4,500  other  insurance,"  and  the 

fmnted  clauses  prohibited  other  insurance  un- 
ess  indorsed  on  the  policy,  it  was  held  that  the 
written  controlled  the  printed,  to  the  extent  of 
$4,600.  but  that  beyond  that  sum  the  stipula- 
tion remained  In  ftul  force.  Benediet  t.  Ocean 
Int.  Co.,  31  N.  Y.,897. 

So,  where  the  keeping  of  saltpeter  was  pro- 
hibited, and  a  stock  of  drugs  was  insured,  it  is 
said,  the  saltpeter,  which  was  in  the  stock  as  a 
-drug,  kept  and  sold  as  a  drug,  was  insured;  it 
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was  forbidden  to  keep  it  for  any  other  purpose, 
G^ns  V.  FarmtiUe  Int.  Co.,  'TON.  C,  379. 

There  was  absolutely  no  erk^ice  that  the 
usage  was  brought  home  to  the  defendjant.  It 
cannot  either  be  said  that  the  usage  was  so  well 
known  that  the  defendant  must  be  charged 
with  knowledge  of  it.  Actual  not  construc- 
tive knowledge  is  what  is  meant  when  the  in- 
surer sets  up  a  usage.  The  rule  should  be  the 
same  when  the  insured  seeks  to  modify  the  con- 
tract. Where  tiie  insurer  undertook  to  show 
by  usage  that  an  agent  of  the  insured,  who 
eiiected  the  insurance,  was  also  the  agent  to 
receive  notice  of  cancellation,  the  usage  was 
wholly  rejected  in  one  case,  Qrtux  v.  Am. 
Centrallnt.  Co.,  17  Reporter  1,  and  disallowed, 
unless  uniform  and  known  to  both  parties,  in 
Adamt  v.  Manufacture  it  Buiider^  Int.  Oo., 
13  Ins.  Law  J.,  787. 

There  was  no  evidence  from  which  the  jury 
was  justified  in  finding  that  the  picker-house 
was  a  separate  building.  Whether  it  was  so 
or  not  is  immaterial,  under  the  unreported  de- 
cision in  Batdvinv.  Hartford  Fire  Int.  Oa., 
Coos  Co. 

BInghmai,  /,  deliverod  the  opinion  of  the 

court: 

The  motion  for  a  non-suit  for  want  of  suffi- 
cient evidence  to  warrant  a  finding  of  the  facts 
claimed  by  the  plaintiff  was  properly  overruled. 
Kvidence  was  introduced  on  each  point,  from 
several  witnesses,  tending  to  show  the  facts  as 
claimed  by  him.  and  it  cannot  be  said  as  a  mat- 
ter of  law  that  the  plaintiff  was  not  entitled  to 
have  the  evidence  submitted  to  the  jury.  Paine 
V.  R  Co.,  58  N.  H..  611. 

The  motion  for  a  non-euit,  because  the  facts 
appearing  in  the  plaintiff's  opening  and  proof 
did  not  make  a  ground  of  recovery,  and  tfae 
motion  for  a  verdict  raise  essenti^y  the  same 
questions.  These  facts  were,  in  substance,  that 
the  action  wAs  asKwmptit  on  a  fire  insunmce 
policy,  which  was  made  by  writing  in  a  Mint- 
ed blank,  that  the  defendant  insured  the  plaint- 
iff's woolen '  mill  and  contents  in  Salem,  Kew 
Hampshire,  against  loss  by  fire  for  one  year. 
In  the  printeapart  of  the  policy  was  a  stipula- 
tion that  if  the  assured  should  keep  or  use  naph- 
tha without  permission  in  the  policy  it  should 
be  void,  and  the  insurance  ceaae.  The  nlalnt- 
ifE  within  the  year  used  naphtha  for  mDing 
moths  and  after  its  use,  througli  a  fire  not  oc- 
casioned by  it,  the  mill  and  its  contents  were 
burned.  'The  plaintiff  was  a  woolen  manufac- 
turer, doing  business  in  the  mill  at  the  time  of 
the  insurance  and  loss,  and  the  use  of  uaphtlia 


and  Judicial  notice  vUl  not  betaken.  In  all  cases, 
that  kerosene  la  explosive.  7d.  See,  Mark  v.  Nat. 
F.  Ins.  Co.,  24  Hun,  SflB;  Buchanan  v.  Exchange  F. 
Ids.  Co.,  61  N.  Y..  35.-  Whether  alcohol  is  an  ex- 
plosive, is  a  question  of  fact  dependlner  on  olrcum- 
stances.   Willis  v.  Ctermanialns.  Co.,  79  N.  C.  285. 

A  policy  which  prohibited  the  usetof  these  artl- 
clee,  but  permitted  the  use  of  refined  ooal  oil,  kero- 
sene, or  other  carbon  ofls  for  Uirhts,  It  drawn  and 
filled  by  daylight,  was  not  violated  by  the  use  of 
lard  oil  and  candles  when  filling  the  lamps  at  night. 
Oarlin  r.  West.  Aseur.  Co.  of  Canada,  57  U<I.,  515. 

Where  petroleum  was  prohibited  and  the  Insured 
kept  a  burel  of  petroleum  in  the  engine  house  ad- 
88 


Joining,  and  the  fire  originated  in  the  main  build- 
ing, it  was  held,  that  It  was  not  on  the  premteea 
and  that  he  had  a  right  to  use  it  for  lubrioatlnc 
purposes.  Carlin  v.  West.  .Assur.  Co.  of  sr 
Ud.,  61S. 

Fire  occasioned  by  a  tingle  use  of  the  prohibited 
article  to  sufficient  to  avoid  the  policy,  the  oon- 
dltion  not  being  restricted  to  a  habitnal  uaa.  Mat- 
son  V.  Farm  BuUd.  I'mj.  Co.,  n  N.  T.,  810l 

Where  the  insurance  clause  was  written,  the  ex> 
emptlDg  clause  printed,  and  the  Insured  kept  for 
sale  the  arUolee  pnAlbited,  tfae  policy  was  held 
void.  laucaster  F.  bis.  Co.  v.  Xisnbelm,  n  Pa.  St.. 
M7. 
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in  the  manufacture  of  woolen  goods  was  neces- 
aary  and  customary,  and  the  defendant  knew 
nf  the  usage.  Its  use  for  lolling  moths  was 
necessanr  in  manufacturing  his  goods  and  pro- 
tecting his  mill,  and  such  use  was  castomary 
among  woolen  manufacturers. 

It  is  claimed  that  parol  evidence  was  not  ad- 
miisil^le  to  show  what  constituted  the  contents 
of  the  mill.  It  does  not  appear  that  this  objec- 
tion was  spedflcall^  taken  at  the  trial.except  as 
-itmay  be  included  in  the  one  that  there  was  no 
nffldent  evidence  to  warrant  the  finding  of  the 
facts  claimed.  The  question,  however,  has 
been  considered  without  reference  to  the  form 
of  the  exception.  It  has  no  r^erence  to  the 
{ffohibitory  clause  of  the  policy,  hut-relates  en- 
tirelv  to  the  admissibility  of  the  parol  evidence. 

Tht  contents  of  the  mill  were  insured,  but  if 
DO  resort  to  parol  evidence  can  be  had  to  ascer- 
tain what  they  were,  this  part  of  the  insurance 
toar  be  void  for  uncertainty.  "  Woolen  mill 
ana  contents,"  is  a  general  description  whifih 
refers  to  extrinsic  objects  and  circnmstances 
that  make  It  necessary  to  resort  to  parol  evi- 
dence to  prove  the  existence  of  the  facta  by 
which  alone  the  property  insured  can  be  ascer- 
taioed  and  identtiBed.  Such  evidence  is  com- 
petent to  enable  an  application  of  the  policy  to 
Its  subject  matter.  wrrUh  v.  Tmne,  8  Gray, 
82,  89;  Woods  v.  Sreain,  4  Gray,  832;  1  Greehl. 
Ev.,  Sg  286,  287,  288;  Webster  v.  Atkinson,  4 
X.  H.,  21,  24;  BeU  v.  Woodward,  46  N.  H., 
315,  385;  Steinbaeh  y.  Ins.  Comvanp,  54  N.Y., 
60;  Bamum  v.  Fire  Int.  Co.,  97  N.  Y.,  188, 
192. 

The  evidence  being  properly  admitted,  it 
coold  be  used  Ux  all  le^timate  purpoBea  in  the 
case,  and  the  plaintiff  claims  that  its  effect  is 
not  to  be  limited  to  a  mere  enumeration  or  iden- 
tification of  the  property  insured,  but  is  also  to 
be  used,  to  aid  in  the  construction  of  the  policy, 
in  determining  what  comes  within  its  true 
meaning,  as  understood  and  intended  by  the 
parties  to  it.  It  appears  by  parol,  that  the 
plaintiff  was  a  woolen  manuntcturer,  and  at  the 
date  of  the  policy  insuring  the  rni^  and  contents 
for  one  year,  he  was  operating  the  mill  in  m'an- 
nfacturing  a  stock  of  wool  into  woolen  goods, 
with  no  intention  that  the  same  would  not  con- 
tinue during  the  year.  The  jury  has  found  that 
tbeuseof  naphtha  in  the  manufacture  of  woolen 
Kooda  was  necessary  and  customary  and  that  the 
defendant  knew  of  the  custom;  that  its  use  for 
killing  moths  by  the  plaintiff,  was  necessary  in 
his  buainess  and  waa  castomary  among  manu- 
bcturers  of  woolen  goods. 

The  fair  constnicuon  of  tliis  branch  of  the 
policy  is  that  the  unmanufactured  material ,  both 
before  and  during  the  process  of  manufacture, 
with  the  neccBsaty  articles  customary  in  the 
process,  and  the  cloths  when  manufactured, 
wifii  such  articles  as  were  necessarily  and  cus- 
tomarily lined  in  the  preservation  of  the  material 
and  manufactured  goods,  were  included  in  the 
description  as  they  might  exist  at  any  time  in 
the  year,  when  a  loss  might  occur.  In  fact,  it 
iDls;iit  well  be  said  to  be  an  insurance  of  the 
woolen  mill  and  contenta  to  be  used  in  manu- 
facturing woolen  goods  in  the  customary  man- 
ner for  one  year.  This  was  the  apparent  inten- 
tion of  the  parties.  The  plaintiff  had  a  woolen 
mill  which  he  was  operating,  that  he  was  in- 
tending to  opemte  for  the  next  year  and  desired 
K.  E.  ir.  E.  B.,T.  I. 


to  get  it  and  his  stock  insured.  The  defendant 
was  an  Insurance  Company.aoliciting  patronage 
for  the  profit  to  be  derived  from  the  premiums, 
Nowwhat  was  the  understanding  and  intention 
of  the  parties  in  the  description  of  the  property 
in  the  p<^icy?  We  think  it  was  as  above  staled. 
In  construing  written  instruments,  the  intention 
of  the  parties  is  sought,  and  to  ascertain  that 
Intention,  regard  may  be  had  to  the  nature  of 
the  instrument  itself,  the  situation  cd.  the  parties 
executing  it,  and  the  purpose  they  had  in  view. 
Gorain  v.  Hood,  58  N.  E.,  401;  Houghton  v. 
Pattee,  Id.,  326;  Bradleff  v.  8tMm  Packet  Cb., 
18  Pet.  (88  U.  8.),  89,  98;  8itain  v.  Salimaralt, 
54  N.  H..9,  16. 

There  is  no  material  difference  of  principle 
in  the  rules  of  interpretation  between  wills  and 
contracts,  except  what  naturally  arises  from  the 
different  circumstances  of  the  parties .  The  ob- 
ject in  both  cases  is  to  discover  the  intention, 
and  the  court  may  in  either  case  put  itself  in 
the  place  of  the  parties  and  see  how  the  terms 
of  the  instrument  affect  its  subject  matter.  1 
Greenl.  £v.,  §  287.  The  interpretation  of  a 
will  is  the  asc^tainment  of  the  testator's  inten- 
tion. Brown  v.  BartleU,  68  N.  H.,  611;  Kim- 
bail  V.  Lan^atUr,  60  N.  H.,  264. 

The  written  description  in  the  doUct  was  suf- 
ficient to  insure  the  contents  of  uie  mill  includ- 
ing the  necessary  articles  customarily  used  in 
manufacturing  and  preserving  the  stock,  when 
interpreted  in  the  li^ht  of  the  circumstances  sur- 
rounding its  execution.  But  it  is  aaid  that  in 
the  printed  part  of  the  policy  the  use  of  naph- 
tha 18  expressly  prohibited,  and  that  the  policy 
is  to  cease  and  become  void  in  case  of  its  use, 
without  written  permlsdon  In  the  policy.  This 
claim  makes  it  necessary  to  examine  the  policy 
further  and  find  the  meaning  and  tntenticm  of 
the  parties  as  expressed  in  both  the  written  and 
printed  parts  of  it,  as  to  the  use  of  naphtha.  It 
IS  admitted  that  the  plaintiff  has  been  guilty  of 
no  fraud  or  bad  faith,  and  it  is  not  to  be  pre- 
sumed that  the  defendant  was,  hut  on  the  con- 
trary, it  may  be  assumed  that  both  parties  acted 
in  good  faiih  to  perfect  an  honest,  practical  in- 
Burance  of  the  property,  as  it  existed  and  was 
operated.  The  loss  was  not  occasioned  by  the 
use  of  naphtha,  but  from  other  causes,  so  that 
this  branch  of  the  defense  la  purely  technical; 
an  attempt  to  avoid  an  honest  loss  for  a  claimed 
violation  of  the  policy  that  has  done  the  defend- 
ant no  harm.  The  juiy  has  found  that  at  the 
time  of  the  insurance  and  loss,  tbeuseof  naph- 
tha in  woolen  mills,  for  the  manufacture  of 
such  goods  as  the  plaintiff  was  making,  was 
necessary  and  usual,  and  that  the  defendants 
knew  ol  this  usage.  This  being  true,  under 
the  present  claim  of  the  defendant,  the  policy 
was  substantially  worthless  to  the  plaintiff,  he 
paid  the  premium  for  nothing  and  the  defend- 
ant received  it  for  nothfaig.  The  defendant 
understood  it  was  the  plainuff's  purpose  to  con- 
tinue his  business  of  manufacturing,  and  knew 
if  he  did,  he  must  necessarily  use  naphtha  and 
as  necessarily  avoid  the  policy.  This  shows, 
if  the  present  claim  is  the  correct  one,  that  the 
defendant  was  not  acting  in  good  faith  at  the 
time  it  insured  the  phiintiiS,  for  It  is  fair  to  as- 
sume that  he  supposed  he  paid  the  premhun 
for  a  valuable  and  not  a  worthless  insurance. 
It  was  not  unlike  a  grant  with  a  reservation  of 
alt  that  was  granted.  It  was  a  poU^  with  a, 
21 
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oondMon  that  wouJd  necessarily  avoid  it  the 
moment  the  assured  received  it,  unless  he  ceased 
the  business  of  manufacturing  in  the  mill. 
When  the  insurer  names  the  premium  for  which 
he  will  insure  property  employed  in  any  trade 
or  business,  it  is  presiuned  that  he  has  in  mind 
the  nature  of  the  undertaking  and  the  usual 
methods  of  doing  the  business,  and  if  he  does 
not  know  it,  it  is  his  duty  to  inform  himself, 
and  he  takes  the  risk  on  the  nndentaading  that 
what  Is  usual  or  necessary  will  be  dooe.  Pellg 
V.  Atmr.  Company,  1  Burr., 841,  848;  NobU  v. 
Kennwiav,  8  Doug.,  510,  512;  Steinhadi  v. 
Inmtrance  Oonwany,  54  N.  Y.,  90,  9S;  Harper 
V.  LiBuranee  Company,  17  N.  Y.,  194,  187, 
198. 

In  this  case  the  defendant's  knowledge  that 
the  use  of  naphtha  was  a  necessity  in  the  plaint- 
iff's bnsineaB,  does  not  depend  upon  presump- 
tion, Imt  is  found  as  a  fact  by  the  jury.  The 
blank  policy  in  which  the  insurance  was  writ- 
ten contained  many  conditions  upon  which  it 
was  to  become  void,  among  them  was  the  one 
in  question.  These  were  for  the  benefit  of  the 
defeaduit,  placed  there  by  it  before  the  nego- 
tiation commenced  for  the  insurance,  and  no 
special  con^eration  appears  to  have  been  given 
tbem,  further  than  the  Oiling  of  the  blank  with 
language  which  placed  an  insurance  on  prop- 
ertjr  entirely  inconsistent  with  the  printed  pro- 
hibition, and  which,  if  the  prohibinon  was  in- 
tended by  the  parties  to  remain  in  force,  ren- 
dered the  policy  worthless.  The  written  special 
description  of  the  particular  subject  matter, 
wherever  inconsistent  witii  special  claiueB,  must 
control.  May,  Ins.,  §380.  It  has  been  de- 
cided in  this  State  that  if  an  insurer  has  knowl- 
edge, at  the  time  of  the  insurance,  of  the  true 
state  of  the  assured's  .title,  it  is  a  waiver  of  the 
condition  in  the  policy  making  an  inaccurate 
statement  oi  the  title  an  avoidance  of  the  policy. 
l^nmpaon  v.  WiUiamt,  56  N.  H.,  248;  Sieree  v. 
In$.  50  K.  H.,  907,  SCO,  802.  ManhaU  v. 
Int.  Co.,  27  N.  H.,  157,  108;  Currier  v.  Int. 
Company,  53  N.  H.,  580;  In$.  Co.  y.QoodaU,^ 
N.  H.,  182,  184,  106. 

Campbell  v.  /n«.  Company,  87  N.  H.,  86,  was 
tutumptU  on  a  policy  of  insurance.  The  prop- 
erty insured  was  In  a  building,  in  another  ^irt 
of  which  a  small  steam  boiler  was  used.  The 
applicatiini  did  not  state  this,  if  it  had,  the 
rules  of  the  company  would  have  prohibited 
the  policy.  It  appeared  that  the  company  had 
knowledge  of  the  boiler  and  it  was  held  to  be 
estopped  from  taking  advantage  of  the  defect 
in  tile  application.  Bamet  v.  Company,  40  N. 
H.,  21.  28;  AppUion-v.  Int.  Company,  59  N. 
H.,  541,  644. 

The  doctrine  of  waiver  as  asserted,  to  avc^d 
the  strict  enforcement  of  conditions  contained 
In  contracts,  is  only  another  name  for  the  doc- 
trine of  estoppel.  AppUton  v.  Int.  Company,  50 
N.  H.,  540,  646;  mdkyy.  Int.  Co.,  SON.  H.. 
110. 

A.  C.  Ins.  Company  v.  MeCrea,  8  Lea,  513; 
41  Am.  Rep.,  647,  was  an  action  on  a  fire  in- 
muance  poUcy  on  a  distillety,  which  lowvided 
that  It  should  be  void  if  the  distlUery  should  be 
run  at  night,  and  that  "The  use  of  general 
terms  or  anything  leas  than  a  distinct  specific 
agreement,  clearly  expressed  and  indorsed  on 
this  policy,  shall  not  be  construed  as  a  waiver 
of  any  printed  or  written  ccmdition  or  reatric- 
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tion  herein."  It  was  admitted  that  the  distOlny 
had  always  been  run  at  night,  and  was  so  run 
before,  at  the  time  of  and  after  the  issuance 
of  the  policy,  to  tiie  knowledge  of  the  general 
agent  of  the  company  who  delivered  it,  and  it 
was  hdd  a  waiver  of  the  conditicm.  'Hils  is  a 
recent  case  in  which  many  authorities  are  cited, 
classified  tind  ably  discussed,  and  it  appeared 
in  this  case  that  at  the  time  of  the  insurance  tiie 
defendant  knew  the  use  to  be  not  imly  neoei- 
sa^,  but  customary. 

It  seems  to  be  well  settled  that  the  execution 
of  a  policy  of  insurance  with  full  knowledge  of 
existing  ucU  which  by  ite  conditions  renwo-  ft 
void,  is  a  wiliver  of  those  conditions,  because 
otherwise  it  would  be  a  fraud.  Van  Setiokk  v. 
Itu.  Co.,  68  N.  Y..  484;  BmneUv.  Int.  Co.,  81 
N.Y.,  278;  Woodruff  v.  Int.  Cfa.,  83N.Y..  188; 
Int.  Co.  T.  Oram,  16  Md..  269. 

In  this  State,  upon  substantially  the  snaw 
principle,  a  policy  conditioned  to  be  void,  if  the 
facts  material  to  the  risk  are  not  correctly  stated 
in  the  application,  is  not  rendered  void  by  the 
omission  or  misstatement  without  fraud,  of 
facts  known  to  the  insurer.  In  other  words,  the 
issue  of  the  policy  with  knowledge  of  the  tacts, 
is  a  waiver  of  the  condition. 

The  insurance  of  the  plaintlfTs  property  with 
a  knowledge  of  the  necessary  useof  naphtha,  was 
so  utterly  inconaist^t  with  the  condition  against 
its  use,  uat  an  intention  to  waive  the  condition 
must  be  presumed.  To  permit  the  defendant, 
after  a  loss,  to  set  up  the  condition  which,  1^ 
issuing  the  policy,  it  induced  the  plaintiff  to  be- 
lieve was  waived,  would  be  permitting  a  fraud. 
There  to  no  reSMm  why  the  doctrine  ta  estoiml 
should  not  be  applied.  Bom  v.  Cole,  51  N.  H., 
287;  i>rau>  V.  ^tf»6aa,  48  N.  H.,  385.  It  may 
be  said  that  this  doctrine  denies  to  insurance 
companies  the  right  to  impose  the  conditions 
on  whi(^  they  w^l  assume  risks.  This  Is  a 
mistake.  It  is  foimded  upon  the  rules  of  fair 
dealing  and  sound  morali^,  and  Is  in  harmony 
with  a  healthy  public  policy.  It  simply  pro- 
vides that  companies,  if  they  desire  to  impose 
conditions  up^n  the  assured,  ttut  are  inconsistait 
with  usages,  incidents  or  nature  of  the  risks  and 
the  companies'  knowledge  thereof , they  must  do 
so  in  clear  and  unmistakable  terms,  so  that  the 
assured  sh^  not  be  misled  or  deceived,a8  to  the 
character  of  the  contract  or  the  protection  H 
affords,  or  boiud  br  Inferences  from  the  put- 
ting together  of  blind,  detached  parts  the 
.  contract  which  he  never  in  fact  heard  of,  and 
rightfully  supposed  the  contrair  thereof  to  be 
true.  DeLaneey  v.  Int.  Co.,  52  N.  H.,  681,  587. 

There  are  authorities  to  the  contrary  of  this 
rule,  B.  Fire  Int.  Oo.v.  Kroegher,  ilA  Am.  Rep., 
note,  158, 164,  but  the  great  w^bt  of  authcniU' 
sustains  the  view  here  taken.  Wood,  Ins.,  888. 
The  following aresome of  the  manyfauthorltifls 
bearing  on  this  branch  of  the  case.  May,  Ins., 
g§280,240,241;Wood,Ins.,pp.  839,840;  CaHin 
V.  Assur.  Co.,  57  Md.,  616;  40  Am.  Rep.,  440, 
446;  Citieent'  Int.  Co.  v.  MeLdnighUn,  58  Pa. 
St.,  486;  Michigan  8taieIn»,Compan]/y.  Lewi*, 
80  Mich..  41;  Moliere  v.  Int.  Co..  6&wle,  842; 
W»eardln».  Company  v.  A-ufur,  28  Pa.  St.. 
60;  Ayret  v.  Im.  Co.,  2]  Iowa,  185;  Bfaper 
City  Int.  Company  v.  Jonet,  62  111.,  468;  Omm- 
berland  Int.  Qmpanf/v.  ^Sehetl,  29  Pa.  St..  SI: 
Am.  Law  Review,  Vol.  15,  768;  3  Startt.  Ev,, 
1021,  1088,  1087; .  Oeo,  Home  Int.  Company  t. 
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fcnnwr*!  Admrz.,  28  Oratt,  88;  Bathbone  t. 
/m.  Company,  81  Cono.,  198.  194;  Harperv. 
Int.  Company,  17N.  T.,  194;  BryajUv.Int. 
Company,  Id.,  200;  Barper  v.  Int.  Company, 
22 Id..  441;  HaU^.  Int.  Company,  58  Id.,  »B2; 
BueAanan  v.  Int.  Company,  61  Id.,  26;  ifoora 
r.  /m.  Oon^pany,  3t>  Me.,  97,  101;  Lountbury 
V.  lot.  Company,  8  Conn.,  469;  •SVffM  v.  Int. 
Company,  Al  Mo.,  54;  4  Am.  Rep.,  811;  May 
y.  Int.  Company,  is  WiM.,  201;  Elliott -v.  Int. 
Company,  ISQray,  189;  HaUyv.Im.CoTnpany, 
12  Id.,  545,  548,  551;  Pindar  v.  Int.  Company. 
aj  N.  Y.,  648,  etW;  BiUingt  v.  Int.  Company, 
SO  Conn.,  189:  Wkitmarik  t.  Int.  Company, 
18  Gny,  359;  Fi^  v.  Int.  Comminy,  26  Iowa. 
9;  Archer  v.  /m.  Company,  48  Md.,  484;  filir- 
mtngham  Int. Company  r.  KroegAer,  88  Pa,  St., 
64;  24  Am.  Rep.,  147,  noU,  ltiO;,(Mint  v.  Int. 
Cmvpany,  79  N.  C,  279;  28  Am.  Rep.,  823; 
Carrigan  T.  Int.  Company,  58  Vt.,  418,  426; 
(TNid^.  Int  Company,  8  N.T.,  122,196;  Stain- 
kiek  T.  /m.  Company,  54  Id.,  90. 

The  evidence  recared  of  the  use  of  naphtha 
in  woolen  miBafor  other  purposes  than  kiUing 
moths,  was  unobjectionable.  Many  of  the  cases 
on  this  subject  show  the  admisuon  of  similar 
evidence. 

The  question  of  the  re^larlty  of  the  verdict 
wasdecided  al  this  t«rm  m  Dearborn  v.  N&uhatt 
[ante,  3^],  in  which  the  doctrine  of  JUimt  t. 
Bigelow,  44  N.  H.,  876,  is  approved. 

Judgment  on  the  verdict  for  ^  plaintiff. 

DofcOA.  J.,  and  Saiitli.  J.,  dissented.  Al- 
Ua,      did  not  sit;  the  others  concurred. 


Frands  B.  CRAWFORD  et  at., 
George  PARSONS  «(al. 

1.  Coanta  In  eo^anajit  and  tort  magr  be 
joined  in  a  declaration  on  a  single  cause 

of  action. 

2.  The  leffal  eonstraetion  of  a  written  eon* 
tract  IS  the  aaeertfcinment  the  &et 
ef  the  parties'  inteBtiim  f nnn  oompetent 

evidence. 

S.  In  agnwt  of  a  righi  to  draw  water  from 
a  pond  after  the  grantor's  grist  mill  ia 
•applied  from  the  same  pond,  his  ri^ht 
to  eontinae  to  use  the  water  power  in 
tlie  mill,  for  a  purpose  Dot  aeeeMwrj' 
for  theoperation  m  the  mill,  is  not  im- 
plied. 

i  In  an  aetlonbar  »I«Mee  crfWailll  against 
Mb  lessor,  tur  a  direraton  <^w»tert  de- 
priving the  plaintiff  of  the  demised 
water  power,   damayes   tor  loss  of 

profits  being  claimed  in  the  declaration, 
and  loss  of  ptoflts  being  a  damage  the 
parties  conld  have  reasonably  antiei- 
pated.  proof  of  the  profits  of  the  bosi- 
ness  done  at  the  mill  is  admissible  on 
Qie  question  of  damages. 

(Decided  Julr  81,  IMS.) 

COVENANT,  on  a  lease  by  which  the  de- 
fendants let  to  tbe  plaintiffs  a  lot  of  land  In 
Odetoook,  to  be  used  in  the  manufacture  of 
potato  starch,  for  twenty  yean  ftom  Feb.  9, 

S.H. 


1874,  at  a  yearly  rental  of  $126,  "with  the  right 
to  draw  water  from  tbe  grist  mill  pond  suffi- 
cient to  carry  and  operate  a  starch  mill,  said 
lessees  to  have  the  first  use  of  the  water  after 
the  grist  mill  is  supplied  from  said  pood  *  *  * 
prodded  the  said  lessees  shall  not  draw  the 
water  out  of  the  pond  more  than  six  inches  be- 
low the  top  of  the  dam  where  the  waste  water 
runs  over  *  *  •  and  the  said  lessors  cove- 
nant with  tbe  said  leasees  that  they  mav  occupy 
said  premises  during  said  term  peaceably, with- 
out lawful  Interruption  from  any  person  or 
persons  whatsoever."  The  alleged  breach  is  that 
the  defendants  dnurlved  tbe  ptuntiffis  of  tbe  use 
of  the  water  to  which  they  were  entitled  and 
neglected  to  fumifih  It.  Plea,  full  performance.* 
Verdict  for  the  plaintiffB.    After  the  trial  had 

{>roceeded  several  days,  the  plaintiffs  were  al- 
owed  to  amend  the  declaration  by  adding  a 
count  in  cai>e,  subject  to  exception. 

At  the  date  of  the  lease,  the  defendants  owned 
and  operated  the  grist  mill  which  was  situated 
on  the  west  side  esa  road.  To  fmnlsh  itwith 
power,  water  was  drawn,  throwh  an  artificial 
canal,  from  a  pond  on  the  east  side  of  the  road 
to  a  smaller  pond  on  the  west  side.  The  ^st 
mill  privilege  was  on  tbe  south  side,  and  the 
starch  mill  privilege  was  at  the  westerly  end 
of  the  small  pond.  The  latter  privilege  was 
leased  to  one  Mexrill  in  1854.  and  was  used  and 
occupied  by  him  thereafter,  up  to  and  includ- 
ing the  season  ot  1873.  During  the  latter  half 
of  the  term  of  Herrill's  lease,  the  defendant  C. 
E.  Rolfe  erected  a  carriage  aoA  sash  and  blind 
shop  on  the  east  side  of  (be  road,  and  construct- 
ed a  fiume  and  drew  water  from  the  main  ca- 
nal at  a  point  between  the  two  ponds.  Both 
parties  cbimed,  and  put  in  evidence  to  psove, 
that  the  Ttalte  flume  was  in  the  same  condititm  . 
at  tbe  trial  as  at  the  time  of  the  waste  and  in- 
JtOTDptions  complained  of  by  the  plaintiffs;  and 
the  Jury  saw  it  twice.  Tbe  following  evidence 
was  admitted,  subject  to  the  defendant's  excep- 
tion. The  plaintiff  Crawford,  who  jyas  an  ex- 
pert, teetifi^  that  with  the  water  saved  which 
tbe  defendants  allowed  to  waste,  and  without 
interruptions  by  RoUe,  the  plaintiffs'  work  of 
manufacturing  in  1876  and  1876  could  have  * 
been  done  In  about  half  the  time  it  was  done; 
and  that  there  was  a  good  stream  of  water  mn- 
ning  through  the  Rolfe  flume  on  the  morning 
of  the  day  he  testified.  Hicks,  an  expert,  who 
had  worked  for  Merrill  before  the  Rolfe  mill 
was  built,  testified  that  Merrill's  wheel  was 
much  larger  than  the  plaintiffs',  and  took  three 
times  as  much  water,  and  tiiat  ^ere  was  ^enty 
of  water  before  Rolfe  built  his  mill.  W.  T. 
Rolfe.  who  was  pari  owner  of  and  operated 
the  Rolfe  mill  at  one  time,  testified  that  the 
plaintiffs'  flume  and  Merrill's  flume  were  on  the 
same  level,  and  that,  while  (grating  tbe  Rulfe 
mill,  in  low  water,  he  could  draw  the  water 
away  from  either  of  the  mills  below.  Ghttbet^ 
cole,  who  had  worked  for  Merrill  before  tiie 
Rolfe  mill  was  built,  testified  that  Merrill  usu- 
ally had  water  enough  after  the  fall  rains  came 
the  first  few  years.  The  plaintiffs  claimed 
that  during  aft  the  years  they  operated  the 
starch  mill,  Rolfe  used  the  water,  more  or  less, 
to  which  they  were  entitled,  whereby  they 
suffoed  loss  and  damue.  The  defendants 
claimed  that  some  years  Rolfe  did  not  use  It  at 
an,  and  that  when  he  did,  it  was^th  thei 
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plaintiffs'  consent,  or  when  it  waa  running  to 
waste  over  the  dam,  and,  therefore,  that  he 
in  no  way  wrongfullv  hindered  or  obetracted 
them  in  the  prosecution  of  thdr  burinesa.  The 
jury  were  instructed  to  decide  which  claim  was 
brue. 

Among  the  acts  complained  of  by  the  p1^n^ 
iffe  as  negligent  or  wanton  infraction  oi  their 
right,  was  the  use  of  a  belt  running  from  the 
elevator  shaft  in  the  grist  mill  to  operate  a 
pump  by  which  water  forced  from  a  spring 
under  the  mill  to  the  Junue  of  the  defendant 
Solfe,  and  another,  where  it  waa  used  for  do- 
mestic purposes.  The  pump  had  been  used  be- 
fore the  lease  as  it  was  afterwards.  Its  exist- 
ence was  known  to  the  defendants,  and  was 
not  known  to  the  plaintiffs,  when  the  lease  was 
executed;  and  by  reason  of  its  lo(»ition  it  was 
not  open  to  ordinary  obeervation.  The  defend- 
ants requested  the  court  to  instruct  the  jury  that 
tile  words  of  the  lease,  "  after  the  grist  mil)  is 
supplied  from  said  pond,"  are  to  be  construed 
in  reference  to  the  state  of  things  existing  at  the 
time  the  instrument  was  executed;  t^t  the 
right  of  the  lessees  was  subject  to  a  supply  for 
the  grist  mill  as  it  was  then  used:  and  that  this 
fairly  includes  the  trifling  burden  then  attach^ 
to  one  of  the  grist  mill  wheels  operating  the 
force  pump  to  supply  Rolfe's  house  for  domes- 
tic purpoees.  The  instructions  given  on  this 
pi^t  were  that  if,"  by  the  use  of  the  grist  mill 
power  to  drive  the  force  pump,  the  plaintiffs 
were  deprived  of  any  water  belonging  to  them 
which  they  wanted  to  use,  there  was  a  violation 
of  the  lease.  The  defendants  excepted  to  the 
refusal  to  give  the  Instruction  requested  In  re- 
lation to  the  pump. 

Mawrt.  Paraona  A  Johnsout  Ray« 
Drew,  Jordan  and  Carpenter,  Iiadd  A 
Zleteber,  for  the  defendants: 

The  trial  was  a  mistrial  and  the  verdict  can- 
not stand. 

The  case  finds  that  "After  the  trial  had  pro- 
ceeded several  days  and  while  the  plaintiffs 
were  putting  in  their  case,  they  were  permitted 
to  amend  their  writ  subject  to  defendants'  ex- 
ception by  adding  a  count  in  com." 

This  could  not  be  done  at  common  law.  It 
is  well  settled  that  counts  for  torts  and  upon 
contracts  cannot  be  joined.  1  Ch.  PL,  199; 
WUaon  V.  MartJi,  1  Johns.,  808;  8toi/d  v.  Wea- 
cott,  %  Day ,'416;  GhwrO.  v.  Mvn\ford,  11  Johns. , 
479;  8  Wms.  Saund..  117,  c.  note. 

Counts  in  deceit  and  assumpsit  cannot  be 
joined.  Qrooker  v.  WiU<vrd,  and  note,  S8  N. 
k,  184. 

If  a  count  in  asstimpsit  be  joined  with  one 
for  deceit  or  for  negligence  and  sounding  in 
tort  and  a  general  verdict  for  the  plaintiff, 
judgment  wiU  be  arrested.  Peabody  t.  Kim- 
2^,  40     H..  p.  416, 

Debt  may  be  joined  with  detinue  and  causes 
of  action  in  case  with  trover,  but  with  these 
exceptions  counts  in  one  species  of  action  can- 
not be  joined  with  coimts  in  another.  If  causes 
of  acUou  are  misioined  the  defect  will  not  be 
cured  by  the  vermct  where  ttu  defect  appears 
on  the  pleadings.  88  N.  H.,  18;  22  N.  H., 
286;  1  Chitty,  PI..  198. 

When  the  same  plea  may  be  pleaded  and 
the  same  judgment  given  on  all  the  counts  of 
the  declaration  or  whenever  the  counts  are  of 
the  same  nature  and  the  same  judgment  is  to 


be  given  on  them,  Uthou^  the  pleas  be  differ- 
ent as  in  the  case  of  debt  upon  bond  and  on 
simple  contract,  they  max  be  joined.  1  Chitty, 
PI.,  200;  8  Saund..  117. 

The  obvious  reason  for  this  rule  at  common 
law  is,  that  were  different  causes  of  action  al- 
lowed to  be  joined,  two  final  judgments  of 
different  kinds  would  have  to  be  entered  in  the 
same  action.   Gould,  PL,  219. 

"In  general, where  one  count  in  adeclaratioQ 
is  good  and  another  substantially  ill,  if  the  jury 
upon  a  plea  to  the  whole  declaration,  or  upon 
a  default,  find  a  ^neral  verdict  for  the  plsont- 
iff,  with  entire  damages,  the  defendant  may 
cause  the  judgment  to  be  arrested  ;  for  it  u 
impoanbU  JOT  the  court,  judging  eu  it  must  from 
the  record  alone,  to  diaoover  on  which  count  the 
damages  were  asaeued  or  what  proportion  of  them 
may  have  been  aaaetsed  on  one  count  or  the  othm-; 
and  tlie  Jury  at  the  law  pre&umet  are  at  Wcefy 
to  have  ataetted  them  on  the  bad  count  as  on  the 
good  one."  Peabody  v.  Kinadey,  40  N.  H.,  at 
p.  418;  Gould.  PI.,  628;  1  Term  R,  161,  608; 
2  Saund.,  171,  b,  fwto  1;  2  Uass.,  68,  406;  9 
Pick.,  547. 

Our  broad'  and  almost  unlimited  statute  of 
amendments  has  never  been,  so  far  as  we  have 
been  able  to  learn,  applied  hi  any  case  for  the 

Eurpose  of  defeating  justice,  but  on  Uie  otha* 
and,  has  been  so  construed  and  so  applied  aa  to 
accomplish  an  equitable  and  just  result,  g^ng 
to  the  defendant  his  right  to  defend  aa  fully, 
fairly  and  completely  as  he  would  have  hod 
such  rights  before  the  enactment  of  the  statute. 

Our  court,  since  the  enactment  of  the  latest 
amendment  to  the  statute,  fn  construing  the 
same  has  said  in  terms  that  "Amendments  are 
not  allowed  when  injustice  will  be  done  there- 
by." Bedding  v.  Dodge,  69  N.  H.,  p.  98. 
,  Theamendments  allowedin  WhiUaker  v.  War- 
ren, 60  N.  H.,  p.  20,  is  no  precedent  for  what 
is  sought  to  be  done  Ikere.  There  the  court  al- 
lowed the  amendment  to  prevent  ir^uftiee  and  if 
the  amendment  had  not  been  allowed,  the  aetian 
would  entirely  have /ailed,  and  the  amendment 
there  was  m^elyallowingthewrittobeamended 
by  adding  a  count  fdr  the  common-law  remedy  to 
me  count  for  theaiatute  remedy  for  tJiesame  eaum 
of  action.  Nor  is  the  holdmg  of  the  court  in 
Ruthford  V.  Whiteher,  60  N.  H.,  110,  authtai- 
ty  for  allowing  the  amendment  lit  thla  case,  for 
there  both  counts  were  for  the  tame  eauae  ^ 
action. 

Actual  injury  and  not  anticipated  injury,  is 
the  ground  of  legal  recovery.  Danieit  v.  liae- 
ton.  114  Mass..  639. 

Plaintiffs  are  attempting  to  recover  specula- 
tive damages.  Remote,  contingent  or  specuht- 
tive  damages,  or  such  as  mi^t  have  been 
avoided  by  the  lessee,  ff  he  had  made  the  re- 
pairs himself  and  charged  th^  cost  to  tlie  les- 
sor, were  not  allomble.  Fit/ier  v.  Oo^et.  40 
Mo.,  476;  U.  S.  I>lg..Vol.  28  (annual,  TTrtt  y 
p.  381,  %  60. 

The  true  rule  seems  to  us  to  be  that  in  order 
to  charge  one  in  damages  for  breach  of  an  ex- 
ecutory personal  contract,  the  other  party  must 
show  a  refusal  m  oe^ect  to  p^orm.  at  a  time 
when  and  under  eonditiont  such  that  he  i»  or 
might  be  entitled  to  retire  petformanee.  In 
support  of  this  propositiou  are  cifred:  Franer  v. 
Guthman,  12  Mass.,  277;  Pomroy  v.  Gatd, 
2  Met,  500;  Hapgood  v.  SAav,  105  ~ 
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37S:  Cttrpentfr      Soleamb,  106  Mass.,  980. 

Sach  undoul)tedl^  was  the  interpretatioD  of 
the  commoD  law  in  oil  the  earlier  decisionB. 
PMOpottg  V.  Shans,  5  M.  &  W.,  475;  Ripleuv. 
MeClun,  4  Exch.,  345;  Laoelock  v.  Franldyn, 
80.  B.,871. 

Lard  Ghi^  Jmtice  Cockbum  concedes  it  to 
be  true  that  "there  cao  be  no  actual  breach  of 
B  contract  by  reason  of  Don-performance,  so 
kmr  IS  the  time  for  performance  has  not  ar- 
riva."  L.  R.,7Ex.,  1.4. 

In  Namm  v.  Holt,  114  Mam.,  641,  Wells,  J., 
in  delirerine  the  opinion  of  the  court,  said: 
"But  in  order  to  charge  one  in  damages  for 
breach  of  contract,  the  other  party  must  go 
further  than  merely  to  excuse  his  own  non-per- 
(ormance.  He  mutt  ahow  a  r^sal  or  a  neglect 
toperform,  at  a  time  and  under  oonditiom  in 
Mien  he  veu  entitled  to  require  performance. 

The  damages  TecoveraUe  for  fedluie  to  oom- 
jdele  a  contract  to  put  up  machinery  do  not  in- 
clude prospectiTe  gains,  unless  there  should  be 
ahovn  outstanding  contracts  to  be  performed 
by  the  machinery  to  be  fumisbed.  Frazier  t. 
SmUh,  flO  nL,  145;  WaOburn  t.  Hvbbard,  6 
LauCN.  Y.),  11;  Frenelt  v.  Samage,  2  Neb., 
854;  T.  Smith,  45  Vt.,  488.   See,  also, 

U.  8.  Die.  (New  Series),  Vol.  IV.(I878),  221,  §§ 
18  and  14. 

In  an  action  to  recover  damages  for  failure 
on  the  part  of  the  defendant  to  comply  wjth  the 
conditions  of  a  lease,  the  measure  of  damages 
is  the  difterence  between  the  rental  value  of  uie 
nil]  in  the  condition  it  was  in  and  its  v«lue  if 
it  had  been  kept  in  the  condition  stipulated  by 
tbe  defendant  The  additional  proms  plaintiff 
would  have  made  in  the  budneas  of  the  mill.  If 
it  had  been  put  and  kept  in  such  condition,  are 
too  remote  to  constitute  a  basis  of  recorerr. 
Wiane  v.  Eeap,  84  Iowa,  889;  Bogert  v.  BemU. 
68  Pa.  St..  488;  U.  3.  Dig.  (N.  8.),  Vol.  4 
m.  V.        %  11. 

The  above  authoridea  apply  also  to  our  po- 
SBticm  In  regard  to  contingent  damages. 

Jfemt.  Aldrieh  and  Remieht  for  the 
plaintiffs. 

DoetCA.  Counts  in  contract  and  tort  may 
be  ^ined  in  a  declaration  on  a  single  cause  of 
action.  It  does  not  appear  that  the  counts  were 
Botm-tiie  same  cause  ct  actloii,  or  that  the 
amendment  was  necessair,  or  bad  any  effect 
upon  the  trial  or  the  verdict 

The  construction  of  tbe  written  contract  Is 
the  ascertainment  of  the  fact  of  the  parties'  in- 
tention from  competent  evidence.  Houghton  v. 
Puttee,  68  N.  H.,  828;  Jforw  v.  Morte,  58  N. 
H.  891. 

The  dam  was  not  leased  to  the  plaintiffs; 
&nd  the  lease  does  not  prove  an  understand- 
ing that  the  dam  was  to  be  kept  In  repair  by 
th^i,  either  for  their  own  benefit  or  that  of 
tbe  defendants.  On  the  contrary,  the  limita- 
doDS  of  the  water  right  granted  to  tbe  plaintiffs, 
and  the  title,  possession,  control  and  use  of  the 
dam  retained  by  the  defendants  ahow  an  un- 
dentandine  that  the  defendants  were  at  least  to 
exerdae  oraiuaiy  care  in  tbe  wortE  ot  so  nudn- 
tainlne  the  dam  as  to  {rive  the  plaintiffs  the 
power  demised  to  them.  Whether  the  true  con- 
xtnaction  la  more  favorable  to  the  plni*>tlfTB  than 
that,  the  questions  tried,  the  inatnu^iona  given 

V.  H. 


to  the  jury,  and  the  verdict,  tender  it  unneces- 
sary to  inquire. 

The  defendants  have  not  argued  tbe  ques- 
tions raised  by  the  evidence  relating  to  the  use 
of  water  at  Rolfe's  mill,  and  do  not  claim  that 
Rolfe  could  continue  to  use  the  water  at  that 
mill  as  he  bad  used  it  before  the  starch  mill 
privilege  was  leased  to  the  plaintiffs. 

They  put  this  part  of  their  case  on  the  ground 
that  for  his  use,  at  his  mill,  ot  any  wiUer  when 
It  was  not  tunning  to  waste  ^over  the  dam,  be 
had  the  plaintiffs'  consent. 

I.  The  use  of  the  force  pump  to  transport 
water  to  the  house  for  domestic  purposes,  not 
being  necessary  for  the  grist  mill,  tbe  defend- 
ant's retention  of  'the  right  of  such  use  is  not 
implied.  Smith  v.  Smith  (Grafton,  June,  1888); 
AdaTnsv.  MartJutU,  188  Mass.,  238,  286. 

n.  The  Jury  found  the  defendants'  negligent 
or  wanton  waste  and  diversion  of  the  water  com- 
pelled the  plaintiffs,  acting  with  reasonable  dis- 
cretion, to  discontinue  the  business  for  which 
the  lease  stipulated  the  leased  premises  to  be 
used.  The  loss  of  profits  being  a  damage  al- 
lied in  the  declaration,  proof  of  the  amount 
01  such  loss  was  competent  Tartar  v.  J>uMtin, 
43  N.  H.,  498.  The  manufacture  of  starch  be- 
ing the  business  to  which  the  lease  restricted 
the  plaintiffs,  and  profit  being  presumably  the 
object  of  tbe  business,  the  loss  of  profit  could 
be  reasooablv  anticipated  bv  both  parties  as  a 
damage  likely  to  be  caused  by  such  a  waste 
and  diversion  of  the  water  as  would  extinguish 
tbe  business.  It  seems  to  be  admitted  that  the 
measure  of  damages  was  not  lees  than  the  dif- 
ference between  me  rental  value  tA  tbe  premtses 
with  and  their  rental  value  without  the  waste 
and  divenrion;  and  the  profit  of  the  business 
was  a  large.  If  not  the  onlr,  element  of  rental 
value.  Remote  and  speciuative  damages  were 
excluded  by  the  instructions  given  on.tms  point. 

JvOgment  on  <A«  wn££e(. 

Blods«tt  and  Bingham,  JJ.,  did  not  dt: 
the  others  concurred. 


JENNE, 
o. 

HABRISVILLE. 

Foreign  nnwritten  law,  inolnding  the 
prevallitig  eonrtntetion  of  a  foreign 
statute,  may  b«  prtfwed  by  eompet^t 
witnesses,  and  la  a  matter  of  faet  de- 
terminable at  the  trial  term. 

(Cheshire  Bedded  Jul  jr  m,  1886.) 

CASE.   The  plaintiff  Is  a  dtlzen  of  Vermont, 
and  questions  were  raised  as  to  the  law  of 
that  State. 

Meesre.  N.  B.  Bryant  and  Lane  A  Dole, 
for  plaintiff. 

Meagre.  Batcheldar  A  Faulkner,  for 
defendants. 

Doe,  Gh.  J.,  delivered  the  opinion  of  the 
court: 

Fordgn  unwritten  law,  including  the  pre- 
vailing oHUtniction  of  a  foreign  statute,  may 
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be  prored  by  competent  witnesses,  and  is  a 
matter  of  fact  determinable  at  the  trial  term. 
Leaeh-v.  PUltbtiTy,  15  N.  H.,  187;  Beach  y. 
Workman,  30  N.  H.,  879;  WaUon  Y.Walker, 
28  N.  H.,  471 ;  Pickard  v.  BaOey,  36  N.  H., 
153;  HdUmy.  Gl«uon,^  N.  H.,  501;  Emerpv. 
Bemf,  38  N.  H..  485:  Taptar  v.  Barrow,  80  N. 
H.,  100;  Fermuon  v.  Uifford,  87  N.  H..  87 ; 
KmfUsrdY.  Kmnanrd  {ante,  808,308];  Dyer  v. 
Smith,  12 Conn.,  884;  Hdman  v.  King,  7  Met., 
884;  KUm  t.  £aj-«r,  QOMass.,  258;  1  Greenl. 
§§  4S6, 488;  Stoiy.  Conf.  L.,  %%  687,  889. 
Cam  dit^arged, 

Csrpentw.  did  not  tdt ;  the  otbers'con- 
curred. 


Caroline  O.  ROGERS 
e. 

ASHLAND  SAYINGS  BANK. 

There  may  be  a  right  of  homestead  In 
land  on  which  there  is  no  buildinfi^,  bat 
which  is  occupied  as  a  part  of  the 

Elace  of  hia  home  by  the  owner  living 
1  a  hired  house. 

(arafton  ]>eoided  July  81,  1885.) 

DECLARATION,  upon  Gen.  Laws,  e.  188, 
t.  SO,  of  the  grounds  of  the  defendant's 
denial  of  a  homestead  right  claimed  by  the 
plaintur.  Trial  by  the  court 
U 


The  plaintiff  and  her  husband,  who  is  the  ex- 
ecution debtor,  occupy  a  leased  tenement 
They  own  no  real  estate  except  the  premisesfn 
question,  upon  which  there  is  no  builduig,  and 
which  are  situated  at  some  distance  from  tbdr 
hired  house.  The  court  found  the  plaintiff  en- 
titled to  a  homestead  if,  under  the  law,  she 
be. 

Mr.  O.  A.  Jewell,  for  plaintifl. 
JUr.  J.  Im,  Wilson,  for  defendant. 

Doe*  Ch.  J.,  delivered  the  opinion  of  tbe 
court: 

The  question  is  of  the  legal  poesibili^  of  a 
homestead  right  in  the  land  under  an<^  circom- 
stancea  oonsutent  with  those  stated  in  tbe  re- 
served caB&  The  enmption  may  attach  in 
cases  in  which  the  debtor  "is  owner  of  a 
homestead,  or  of  any  interest  therdn."  G.  L., 
cb.  188,'§  1.  If  the  plaintiff's  husband  ownin; 
and  occupying  the  bouse  and  an  adjoining  gv- 
den,  had  sold  the  house  and  the  land  under  it, 
but  had  continued  to  own  and  occupy  the  gar- 
den, and  as  a  lessee  had  remained  in  the  bouse, 
the  garden  might  continue  to  be  a  part  of  the 
place  of  his  h(nne;and  ad  jacency  Is  not  a  ream- 
site  of  the  homestead  rl^t.  The  quemoD 
whether  the  land  was  a  part  of  the  home  place, 
is  a  question  of  fact  that  has  been  determined 
at  the  trial  term.  Alien  v.  Cha»e,  58  K.  H., 
419;  Oole  v.  Bank,  6fi  N.  H.,  S8.  821. 

Judgment  for  the  plaintiff- 

Carpenter,'/.,  did  not  sit;  the  otheraetn- 
cnrred. 
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James  A.  NORCBOSS  «t  al. 

V. 

711118111  JAMES  tt  ai. 

1.  There  are  two  el»aaes  of  eoveunts  t 
those  which  rnn  with  the  estate  in  land 
onlr,  and  those  which  ran  with  the  land 
itseJi.  A  covenant  wherein  the  covenant- 
or binds  himflelf,  his  heirs,  executors 
and  administrators,  that  he  is  lawAiUy 
sdaed  ia  fee  of  the  granted  premises, 
that  they  are  free  of  all  incumbrances, 
and  that  he  will  not  open  or  wwk,  oral- 
low  others  to  open  or  work  any  quany 
on  his  farm  or  premises,  sarronnding  the 
land  wanted,  purports  to  create  a  pore 
nentive  restriction  on  the  use  of  land, 
and  makes  it  fall  into  the  class  of  cov- 
enants runnine  with  the  land*  notwith- 
standing itsplace  among  the  covenants 
tar  title,  whether  such  a  oovenant  is  or 
ta  not  valid,  not  de(rfded. 

9.  A  covenant  which  purports  to  create 
a  pore  negative  restriction  on  the  use 
of  one  parcel,  in  all  hands,  for  the  bene- 
fit of  whoever  maj-  hold  the  other, 
will  no  more  be  enforced  in  equity, 
than  will  the  common  law  recognize 
as  creating  an  easement,  every  grant 
purporting  to  limit  the  use  of  land.  The 
principle  of  policy  applied  to  affirma- 
tive, applies  also  to  negative  covenants. 
They  mnst  "touch  and  concern**  or 
''extend  to  the  support  of  the  thin^* 
and  be  "for  the  benefit  of  the  estate.," 
New  or  nunsnal  incidents  cannot  be 
attached  to  lands,  by  way  either  of  ben- 
efit or  burden. 

(Worcester  Decided  October  38, 18B6.) 

BILL  IN  EQUITY,  to  restrain  the  breach  of 
a  covenant  in  a  deed.  Ditmiued. 
The  case  was  reported  to  the  full  bench  of 
the  Bopreme  Court  on  an  agreed  statement. 

The  facta  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  James  G.  Donning,  for  plaintiff: 
The  covenant  as  to  qaanriDg  contained  in 
the  deed  of  Luke  KlUw,  Jr.,  to  WiUiam  N. 
FWot,  is  a  covenant  nmniog  with  Uie  land  to 
which  It  relateSi  viz.:  all  the  land  surrounding 
the  pl^ntilb'  qnarrv  lot;  and  as  such,  is  bind- 
ing OD  Uie  heirs  ana  Amigas  of  the  covenantor, 
in  favor  of  the  heirs  and  assigns  of  Uie  cove- 
nantee. Bron»on-v.  Copn,  106  Mass.,  175;  SiUa 
T.  Milter,  8  Paige,  264;  Norman  v.  Wdla,  17 
WmA.,  147;  Hatt  v.  EggUtUm,  20  Ohio  St., 
419;  Bpenc«r't<kue;  Smith's  Lead.  Cas. 

AhbDug^  a  covenant,  when  n^jpurded  as  a 
contract,  n  Mndliig  only  as  between  the  origi- 
nal parties  ;  yet  in  order  to  give  effect  to  their  m- 
tenttoD,  it  may  be  ouisidered  by  equity  as  creat- 
ing sn  incorporeal  hereditament,  in  the  nature 
of  an  easement,  in  the  unconveyed  estate,  and 
rendering  it  appurtenant  to  the  estate  conveyed. 
OrHea  v.  BoOSrwOi,  131  Haas.,  102;  Banoffe  v. 
ifowMCush.,  600;  Mme  v.  AldrUh,  19  Ptek.. 
44S;  iUeh  v.  Johnmm,  104  HI,  111;  BoeKt  r. 
0)Isia»,104IU..  11. 


Ail  easement  may  consist,  either  in  sufFerIng 
something  to  be  done  or  in  abstaining  from  do- 
ing something,  upon  the  servient  tenement.  8 
Kent,  eth  ed.,  419;  Washb.  Eas.,  Sd  ed.  4,6; 
Oale,  Eaa.,  4th  ed.  5. 

There  is  a  privity  of  estate  through  the  me- 
dium of  the  easement  created  by  the  covmant; 
and  also  through  the  medium  at  the  easement 
of  the  right  of  way.  Bronson  v.  Ck0n  {mpra); 
BUia  T.  MiUer  {svpra). 

So  far  as  creating  a  privity  of  estate  la  con- 
cerned, it  is  immaterial  whether  the  easement  Is 
already  existing,  or  is  created  by  the  covenant. 
Bron*on  v.  Coma  (mpra). 

Assuming  that  no  easement  was  created  1^ 
the  covenant,  there  is  still  left  the  easement  (a 
the  right  of  way  which  is  sufficient  of  itsdf  to 
constitute  a  privity  of  estate.  Brtmaony.  Cbfln- 
118  Mass.,  166. 

The  operation  of  the  covenantbelng  confined 
by  its  terms  to  a  particular  place,  the  covenant 
is  not  open  to  objection  as  being  in  total  re- 
straint of  business,  or  as  creating  a  monopoly, 
but  only  in  partial  restraint  of  business;  for 
which  an  ample  consideration  was  glveo.  It 
was  only  a  fair  protection  to  the  interests  of  the 
mrty  in  whose  favor  it  was  made.  MitcheU  v. 
Beynolda,\  P.Wms.,  181;  Oilman  v.  Dwight,  18 
Gray,  856;  Palmer  v.  8td>biR$,  8  Pick.,  188; 
Btearna  v.  BarreU,  1  Pick.,  448;  Piereev.  Wood- 
ward, 6  Pick.,  206. 

Mr.  Chas.  L.  Longr*  for  defendants: 

The  covenant  in  the  deed  does  not,  of  it- 
self, create  a  privity  of  estate;  it  conveys  no 
easement  in  tbe  surrounding  lands,  but  simply 
provides  that  a  quarry  shall  not  be  opened  or 
worked  thereon.  In  this  respect,  the  case  does 
not  differ  from  Hvrd  v.  OuHia,  10  Pldc.,  468. 
The  court  held,  however,  that  there  was  no 
privity  of  estate  and,  consequently,  that  the 
covenant  did  not  run  with  the  land.  A  similar 
doctrine,  that  the  covenant  does  not  create  the 
privity,  is  recognized  in  the  case  of  Plymovth 
V.  Ckvrrer,  16  Pick.,  188. 

So  a  covenant,  by  one  who  has  conveyed  the 
privilege  of  drawing  water  from  a  pond,  that 
the  covenantor  would  erect  a  dam  to  a  certain 
height,  is  a  personal  covmant;  Whe^ook  r. 
Thayer,  16  Pick. ,  68,  and  the  court  there  says 
that  "To  make  a  covenant  run  with  the  land,  it 
is  not  Bufflcient  that  it  is  of  and  concerning 
land." 

It  is  nottlike  the  covenant  in  Morte  v.  Aldrich, 
19  Pick.,  4M.  which  the  court  hetid  was  made 
in  reference  to  the  plaintiff's  rij^t  and  interest 
undo*  a  grant  "and  was  manifestly  Intended  to 
confirm  n,  and  to  secure  the  plaintiff  in  the  en- 
joyment thereof." 

An  Interest  in  the  nature  of  an  easement  in 
the  land  which  tbe  covenant  purports  to  bind, 
whether  already  existing,  or  created  by  the  very 
deed  which  contains  the  covenant,' constitutes 
a  Buffldent  privity  of  estate  to  make  the  burcten 
of  the  covenant  to  do  certdn  acts  upon  that 
land  for  the  support  and  protection  of  that  in- 
terest, and  the  beneficial  use  and  enjoyment  of 
the  land  granted,  runs  with  the  land  charged. 
Br<mton  v.  Cqgin,  108  Mass.,  176. 

A  covenant  in  a  deed  that  a  parcel  <tf  land, 
described  In  a  deed  of  other  land,  "shall  for- 
ever remain  common"  created  an  easement  in 
the  puvd  in  ^vcv  of  the  covenantee.  (ySeU 
T.  SMrook,  m  Vam.,  108. 
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The  decision  is  od  the  ground  that  the  agree- 
ment created  a  ri^ht  "denominated  predial  eerv- 
Itudes  by  the  civil  law,  and  by  our  law  termed 
easements;"  the  right  of  the  owner  of  the  lands 
to  which  it  is  appurtenant  to  restrain  the  own- 
er of  the  servient  tenement  from  making  any 
erection  thereon  wfaidi  may  injure  the  light  or 
prospect  of  the  dominant  tenement  or  any  part 
thereof.  Hilltv.  MiUer.SPaige.ZU.  This  case 
does  not  differ  from  G'Neil  v.  Solbrook,  supra. 

The  case  arose  on  a  demurrer,  which  was 
overruled  on  the  ground  of  a  privilege  or  ease- 
ment created  by  the  covenants.  The  case  isi 
similar  to  Satage  v.  Mawm,  8  Cush.,  600. 

Norman  v.  WeUt,  17  Wend.,  1S6,  arose  on  the' 
covenantfl,  by  the  lessor,  in  the  caseof  a  ma- 
hogany mil],  that  "he  would  not  let  orestablish 
tmy  omer  place  or  seat  on  the  before  mentioned 
stream  of  water,  to  be  used  for  sawioK  mahog- 
any," said  stream  being  that  on  which  the  leased 
property  ^as  situated.  It  is  to  be  noticed  that 
the  court  refers  to  the  above  statute  as  befog  a 
transcript  of  83  H.,  8,  ch.  84,  which  the  court 
says,  was  constructed  in  Spmoei'*  Com,  Spenm- 
V.  Clark,  6  Coke,  10.  as  ai^licable,only ,to  those 
covenante  touching  or  concerning  the  land 
leased.  In  this  case,  Cowen,  J.,  recognizes  the 
conflict  of  cases  and  the  difficulty  of  determin- 
ing what  was  real  and  what  collateral  covenants. 

It  is  evident,  on  examination  of  Fiteh  v.  John- 
ton  (cited  by  plaintifiF).  that  It  Is  not  in  point. 

If,  however,  the  existence  of  these  easements 
creates  such  a  privity  of  estate  that  the  cove- 
nant attaches,  it  cannot,  as  it  is  dependent  on 
them  for  its  power,  attach  to  and  run  wlUi  any 
land  not  burdened  with  the  easement  Bronton 
V.  C^n,  118  Mass.,  156. 

the  nature  the  coTenant  may  be, 
It  Is  void  as  being  in  restraint  of  trade.  It  does 
not  create  a  limited  restraint,  as  would  be  the 
case  were  the  stone  used  only  to  a  limited  ex- 
tent, or  in  the  town  where  the  quarry  is  locat- 
ed. It  deals  with  a  stone  of  great  value  and  of 
"peculiar  excellence  in  color  and  quality,  and, 
as  such,  well  known  in  the  market  for  stone 
throughout  the  United  States,"  and  its  purpose 
Is  to  prevent  the  quarrying  of  a  rtone  "Bubstan- 
tially  the  same  in  character  and  value  as  the 
stone  in  said  quony  of  plalntifi."  Afyer  v. 
T/uxeher,  19  Pick..  Ql;  7^r  v.  Btane/utrd,  18 
Allen,  870. 

When  the  restraint  is  no  greater,  having  re- 
gard to  the  sub}ec^matteroI  the  contract,  than 
b  necesnry  for  the  protection  of  the  purchaser, 
itisvalid.  Tbisdoctrine,however,relatestoaales 
made.   Morte,  etc.  Co.  v,  Morae,  103  Mass.,  78. 

Holme*,  J.,  delivered  the  opinion  of  the 
court: 

One  Klbbe  conveyed  to  one  Flynt  a  valuable 
quarry  of  six  acres  bounded  by  other  land  of 
the  grantor,  with  covenants  as  follows;  "And 
I  do.  for  myself,  my  h^rs,  executors  and  ad< 
ministraiors,  covenant  with  the  said  Flynt,  his 
heirs  and  assigns,  that  I  am  lawfully  seised  in 
fee  of  the  afore  granted  premises;  that  they 
are  free  of  all  incumbrances;  that  I  will  not 
open  or  work,  or  allow  any  person  or  persons 
to  open  or  work,  any  quarry  or  quarries  on  my 
farm  or  premises  in  said  Lon^  Meadow."  By 
mesne  oonveyanoes  the  plaintiffs  have  become 
pooncmed  of  the  quatry  conveved  to  Flynt,  and 
the  defendants  of  UwnmouiialnglandrefeRed 
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to  in  the  covenant.  The  defendants  are  quar- 
rying stone  in  their  land  like  that  quarried 
b^  the  plaintiffs;  and  the  plaintiffs  bring  their 
bill  for  an  injunction. 

The  discussion  of  the  question  under  what 
circumstances  a  land  owner  is  entitled  to  ri^ta 
created  by  way  of  covenant  with  a  former 
owner  of  the  land  has  been  much  confused 
since  the  time  of  Lord  Coke,  by  neglectiog  a 
distinction,  which  he  stated  with  per^ct  clear- 
ness, between  those  rights  which  run  only  with 
the  estate  in  the  land  and  those  which  are  aaid 
to  be  attached  to  the  land  itself. 

"So  note  a  diversity  between  a  use  or  war- 
ranty, and  the  like  things  annexed  to  the  estate 
of  the  land  in  privity,  and  commons,  ad  vow- 
sons,  and  other  hereditaments  annexeid  to  tiie 
possession  of  the  land."  Ckudleigh'a  Que,  1 
Rep.,  im;  8.  C,  Poph.,  70,  71. 

Rights,  of  the  class  represented  by  the  ancient 
warranty  and  now  by  the  usuai  covenants  for 
title,  are  pure  mattcro  of  contract,  and  from  a 
very  early  date  down  to  comparatively  modem 
times  lawyers  have  been  perplexed  with  the 
question,  how  an  assignee  could  sue  upon  a 
contract  to  which  he  was  not  a  party.  West, 
Symb.  I..  S  85;  Wing.  Max..  44,  pi.  20,  55,  pi. 
10;  Co.  Litt.,  117a;  Sir  MoyUt  FtmKt  Ca»e.  4 
lost.,  85.  But  an  heir  could  sue  upon  a  war- 
ranty of  his  ancestor,  because  for  that  purpose 
he  was  "eadempemma  cum  anteeemore.'  See, 
T.  B..  90.  31.  Ed.  I..  283,  Bolls'  ed.;  Oate$  v. 
Frith,  Hob..  180;  Bain  v.  Cooper,  1  DowL  Pr. 
Cas.,  N.  S.,  11,  14.  And  the  conceptioa  was 
gradually  extended  in  a  qualified  way  to  as- 
signs  where  they  were  mentioned  in  the  deed; 
Bract,  fol.  17b;  67a.880b;  881;  Fleta.,  in., 
ch.  14,  ^  fl ;  1  Britton,  Nich.,  255,  366 ;  T. 
B.,  30,  Ed.  I.,  383-384,  Rolls  ed.;  Fitz.  Aisr., 
Covenant,  pi.  28;  Vin.  Abr.,  Voucher,  X,  6*; 
Y.  B.,  14  H.  4,  56;  20  H.  6.  84b;  Old.Kat. 
Brev.,  Covenant,  67,  6,  C,  in  Rastell's  Law 
Tracts,  ed.  1584;  Dr.  &  Stud..  I.,  ch.  8;  P.  N. 
B..  145,  5;  Co.  Litt.,  884b;  Cora.  Dig.,  Cove- 
nant, B.  8;  Middlemore  v.  Ooodale,  Cro.  Car., 
608;  8.  a.  Id..  505;  W.  Jones,  406;  Fhi^  t. 
ffoare,  3  Atk.,  319.  But  in  mder  that  an  w- 
sigoee  should  he  so  far  identifled  in  law  with 
the  original  coveaumtee,  he  must  have  the  same 
estate,  that  is,  the  same  eiatvt  or  inheritance, 
and  thus  the  same  pertona  quoad  the  contract. 
But  as  will  be  seen,  the  privity  of  estate  which 
is  thus  required,is  privity  of  estate  with  the  orig- 
inal covenantee,  not  with  the  original  covenant- 
or; and  this  is  Uie  only  privity  of  which  tiiere 
is  anything  said  in  ue  ancient  books.  8ee» 
further,  Y.  B.,  21,  23,  Ed.  I.,  148,  Rolls  ed.; 
14  Hen.  4,  5.  Of  course  we  are  not  now 
speaking  of  cases  of  landlord  and  tenant,  and 
it  will  be  seen  that  the  doctrine  has  no  neces- 
sary connection  with  tenure.  F.  N.  B. ,  134  e. 
We  may  add  that  the  burden  of  an  ordinair 
warranty  in  fee  did  not  fall  upon  aad^ia.  u- 
though  It  might  upon  an  hdr  as  repreeentiimf 
the  person  of  his  ancestor.  T.  B.,  82, 83,  Edw. 
I.,  516,  Rolls  ed. 

On  Uie  other  hand,  if  the  ri^ts  in  questioa 
were  of  the  class  to  which  commons  b^on^ed. 
and  of  which  easements  are  the  most  conspicu- 
ous type,  these  rights,  whether  created  by  pre- 
scription, grant  or  covenant,  when  once  ac- 
quired were  attached  to  the  land,  and  went- 
with  it,  irrespectlTe  of  jnlvity,  into  all  hands* 
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ena  those  of  a  disseisor.  "So  s  dlaselaor, 
abfttor,  intruder,  or  the  lord  by  escheat,  etc. , 
dull  lutve  them  as  things  annexed  to  the  land. " 
Ghv^eigh't  Case,  ubi  mtpra.  See,  1  Britton, 
Nichols'  ed.,  861;  Eeilway,  145, 146,p2. 15;  F. 
N.  B.,  180,  n.;  Sir  H.  Nevil'a  Case,  Plowd., 
877,  881.  In  like  manner,  wlien,  as  was  usual, 
ahluHUfh  Hot  invwiable,  the  du^  was  regarded 
as  fallmg  upon  land,  the  burden  of  the  cove- 
DftDt  or  grant  went  with  tlie  servient  land 
into  all  hands,  and  of  course  there  was  no  need 
to  mention  assigns.  See  cases  supra  et  infra. 
Tlie  phrase  consecrated  to  coses  where  pnvity 
wu  not  necessuy  was  transit  terra  cum  mere. 
Bract.,  fol.  882,  a,  b;  Fleta,  VI.,  ch.  28,  6  17. 
See.  T.  B..  20  Ed.  I.,  860,  RotU  ed.;  KeU- 
way,  113,  pi.  45.  And  it  was  said  that  "a  cove- 
nant which  runs  and  rests  with  the  land  lies 
for  or  against  the  assignee  at  common  law, 
quia  transit  terra  cum  onere,  although  the  as- 
signee be  not  named  in  the  covenant."  Hyde  v. 
Dean  of  Windsor,  Cro.  Eliz.,  652;  Ibid.,  457; 
8.  a,  S  Co.  Rep..  24a:  Moore,  399. 

It  is  not  necessary  to  conaider  whether  poe- 
aemoa  of  the  land  alone  would  have  been  euffl- 
dent  to  maintain  the  action  of  covenant;  it  is 
enou{!:h  for  our  present  purposes  that  it  carried 
the  right  of  property.  Neither  is  it  necessary 
lo  consider  the  difflculties  tliat  have  sometimes 
arisen  in  distinguishing  rights  of  this  latter  class 
from  pure  matters  of  contract,  by  reason  of  their 
having  emlmkced  active  duties  as  well  as  those 
pnidy  pasrive  and  negative  ones  which  are 
pbdnfy  mtereets  cu^ed  out  of  a  servient  estate 
and  matters  of  grant.  The  most  conspicuous 
example  is  PoAvnAam'i  Gase.Y.  B.,  42Ed.  III.,  8 
pi.  14,  where  the  plaintiff  recovered  in  covenant 
as  terre  tenant,  although  not  heir,  upqn  a  cove 
Dsnt  or  prescriptive  duty  to  sing  in  the  chapel 
of  his  ounor.  Spetum'M  Case,  SCo.  Rep.,  loa, 
17B.  Anotlier  idilch  has  been  recognized  in 
this  Commonwealth  is  the  quati  easement  to 
havefences  maintained.  Branson  v.  Coffin,  106 
Mass.,  17S,  186;  8.  O..  118  Mass.,  166.  "Repairs 
Were  dealt  with  on  the  same  footing:  they  were 
likened  to  estovers  and  other  rights  of  com- 
mm.  S  Co.  Rep.,  24  a,b;  Hyde  v.  Dean  of 
Windsor,  vbi  tumra.  See,  F.  N.  B.,  127; 
AwMer**  Case,  «*•  supra;  Ewre  v.  Strickland, 
Ortx  Jac.,  240;  Brtttv.  Cumberland.  1  Roll.  R., 
S69,  860;  and  other  examples  might  be  given. 
See,  Bract.,  882,  a,  b;  Fleta,  vi.  c.  28,  §  17; 
Y.  B.,  20  Ed.  I.,  860;  Keilway.  2  a,  pi.  2;  Y. 
B.,  «  Hen.  VU.,  144,  pi.  2;  Co.  Utt..  884A, 
nSa;  Coeksan  v.  Cock,  Cro.  Jac.,  12S;  Bush 
^.Oate,  n  Mod..  24;  8.  C.  1  Salk.,  196;  1 
Shower,  888;  Carthew,  282;  Sale  r.  Kitehing- 
Aom,  10  Mod.,  168.  The  cases  are  generally 
]uidl<Hd  and  tenant  cases,  but  that  fact  hu 
Bottling  to  do  with  the  princq>le8  laid  down. 

Wlt^  it  is  said,  in  this  class  of  cases,  that 
there  must  be  a  privity  of  estate  between  the 
ooTenantor  and  the  covenantee,  it  only  means 
that  the  covenant  must  impose  xuch  a  burden 
<n  the  land  <rf  the  covenantor  as  to  be  In  sub- 
■taoce.  or  to  carry  with  it,  a  grant  of  an  ease- 
nent  or  qvasi  easement,  or  must  be  in  aid  of 
««h  a  grant,  Bronson  v.  Coffin,  ubi  supra, 
vbich  is  generally  true,  although,  as  has  been 
*hown,  not  invariably,  PakenAam'e  Case,  ubi 
Mm»,  and  although  not  quite  reconcilable 
«nh  an  the  old  cases,  except  by  Bomewhat  hy- 
pothetieal  histOTical  ^cplanatiou.  Bat  the  ex- 


pression,  privity  of  estate,  In  this  sense  is  of 
modem  use,  and  has  been  carried  over  from 
the  cases  of  warranty  where  it  was  used  with 
a  wholly  different  meaning. 

In  the  main,  the  line  between  the  two  classea 
of  cases  distinguished  by  Lord  Coke  is  suffi- 
ciently clear;  and  it  is  enough  to  say  that  the 
present  covenant  falls  Into  the  second  class,  if 
dther.  Notwithstanding  its  place  among  the 
covenants  for  title,  it  purports  to  create  a  pure 
negative  restriction  on  the  use  of  land,  and  we 
will  take  it  as  intended  to  do  so  for  the  benefit 
of  the  land  conveyed. 

The  restriction  is  in  form  within  the  equi- 
table doctrine  of  notice.  Whitney  v.  Union  B. 
Co.,  11  Gray,  859;  Parker  v.  mghtingale,  CAl- 
len,  841.  See,  Talk  v.  Moxhay,  2  Phillips,  774; 
Hayv>ood  v.  Brunsteiek  Building  Soc.,  8  Q.  B. 
D.,  408;  London  &  S.  W.  R.  Co.  v.  Qomm,  20 
Ch.  Div.,  662;  Austerberry  v.  Oldham,  29  CU. 
Div. ,  750.  But  as  the  de^  is  recorded,  it  does 
not  matter  whether  the  plaintiffs'  case  is  dis- 
cussed on  this  footing  or  on  that  of  easement. 

The  question  remains,  whether,  even  if  we 
make  the  further  assumpUon  that  the  covenant 
was  valid  as  a  contract  between  the  parties,  it 
is  of  a  kind  which  the  law  permits  to  be  at- 
tached to  land  in  such  a  sense  as  to  restrict  the 
use  of  one  parcel  in  all  bands  for  the  benefit  of 
whoevCT  may  hold  the  other,  whatever  the 
principle  invoked.  For  eqtdty  will  no  more 
enforce  every  restriction  that  can  be  devised, 
than  the  common  law  will  recognize  as  creat- 
ing an  easement,  every  grant  purporting  to 
limit  the  use  of  land  in  favor  of  other  land. 
The  principle  of  policy  applied  to  affirmative 
covenants,  applies  also  to  negative  ones.  They 
must  "touch  and  concern,"  or  "extend  to  the 
support  of  the  thing"  conveyed,  6  Co,  Rep.,  1* 
a  ;  Jbid. ,  %i  b.  They  must  be '  'for  the  benefit 
of  the  estate."  Qxkam  v.  Cotk,  Cro.  Jac.,  120. 
Or,  as  it  la  said  more  broadly,  new  ^d  unusual 
inddents  cannot  be  attached  to  land,  by  way 
either  of  benefit  or  of  burden.  KeppeU  v. 
Bailey,  2  My.  &K.,617,  686;  Aekroydv.  Smith, 
10  C.  B.,  164;  SiU  v.  Iktpper,  2  H.  &  C,  121. 

The  covenant  under  condderadon,  as  it  stands 
on  the  report,  falls  outside  tbe  limits  of  this 
rule,  even  in  tlie  narrower  form.  In  what  way 
does  it  extend  to  the  support  of  the  |daintiffr ' 
quarry?  It  does  not  make  the  use  or  occupa- 
tion of  it  more  convenient.  It  does  not  in  any 
way  affect  the  use  or  occupation;  it  simply 
tends  indirectly  to  increase  its  value,  hy  ex- 
cluding a  competitor  from  the  market  for  its 

firoducts.  If  it  be  asked,  whatlsthedifference 
n  prindide  between  an  easement  to  have  land 
unbuilt  upon,  such  as  was  recognized  in  Brooks 
T,  Begwms,  106  Mass.,  81,  sndan  easement  to 
have  a  quarry  left  unopened,  the  answer  is, 
that  whether  a  difference  of  degree  or  of  kind, 
the  distinction  is  plain  between  a  grant  or  cove- 
nant that  looks  to  direct  physical  advantage  in 
the  occupation  of  tbe  dominant  estate,  such  as 
light  and  air,  and  one  which  only  concerns  it 
in  tbe  indirect  way  which  we  have  mentioned. 
The  scope  of  the  covenant  and  the  circum- 
Btances  show  that  it  is  not  directed  to  the  quiet 
enjoyment  of  the  dominant  land. 

Ag^;  this  covenant  illustrates  the  further 
meaning  of  the  rule  against  unusual  incidents. 
If  it  is  of  a  nature  to  be  attached  to  Umd,  as 
the  plaintiffs  ocmtend,  it  creates  an  easement 
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of  monopoly,  an  easement  not  to  be  competed 
with,  and  in  that  interest  alone  a  right  to  pro- 
hibit one  owner  from  exercising  the  uftual  in- 
cidenta  of  property.  It  is  trae  that  a  man  could 
accomplish  the  same  results  by  buying  the 
whole  land,  and  regulating  faxxiuction.  But 
it  does  not  follow,  oecauae  you  can  do  a  thing 
In  one  way,  that  yoa  can  do  It  in  all;  and  we 
think  that  if  this  covenant  were  regarded  as  one 


which  bound  all  subsequent  owners  of  tiie  land 
to  keep  its  products  out  of  commerce,  there 
would  be  much  greater  difficulty  in  sustaining 
its  validity  than  If  it  be  treated  as  merely  per- 
sonal in  Its  burden.  Whether  that  is  ite  true 
constmction,  as  well  as  its  only  l^al  operation, 
and  whether,  so  consbued,  it  is  or  is  not  valid, 
are  matters  on  which  we  express  no  opinion. 
Bill  dStmimd, 


NoTB.— A  oovenaot  runs  with  the  land,  when  the 
lisbllity  for  Itaperformanoe  or  the  rieht  to  eotorot 
It  p&BBce  to  the  assUmee  of  the  land  itaelf.  A  cove- 
nant ts  said  to  run  with  the  reversion,  when  the  lia- 
bility to  perfoimitor  the  rl^tto  enforce  Itpaesea 
to. the  atslvnee  'of  the  reversion.  Dorsey  v.  St. 
Louis,  etc.,  IL  B.  Oa,  88  HL.  87;  Spencer's  Oass,  1 
Smith  Iiead.  Cas.,  pt.  1, 18? ;  Brewer  v.  Sforshall,  8  C. 
E.  Green,  88T. 

All  oovenants  which  relate  to  land  and  are  for 
its  benefit  run  with  It  and  may  be  enforced  by 
each  Bucceasire  asslfniee  Into  whose  hands  it  may 
come  by  conveyance  or  eaglgmment.  Sterling  Hy- 
draulic Co.  V.  WilUams,  ea  III.,  SVT;  1  Smith,  Lead. 
Cas.,  Hare  ft  Wall..  Notes,  pt.  1, 178. 

Where  a  covenant  Is  not  of  auotaanatureastiie 
lawpeimlts  to  be  attached  to  the  estate  as  a  cov- 
enant ninnln?  with  the  land,  it  cannot  be  made 
such  by  agreement  of  parties.  Gibson  v.  Holden 
<Ilt.),  I  West.  Rep.,  617;  Hasury  v.  Southworth.  9 
Ohio  St.,  SIO ;  Olenn  v.  Gnnby,  M  Md.,  187 ;  Washb. 
Real  Prop.,  188. 

In  equity,  a  simple  contract  In  regard  to  land, 
partly  performed, will  be  treated  as  a  oovenaot  and 
run  with  the  land.  Uome,  W.  ft  O.  B.  B.  Co.  v. 
Ontario  8.  B.  R.  Co.,  16  Hun,  445. 

A  oovenant  in  a  deed  of  conveyance  of  part  of  a 
parcel  of  land  by  grantee  not  to  build  upon  a  strip 
designated.  Is  binding  upon  the  grantee  and  those 
claiming  under  him.  A  right  in  the  nature  of  an 
easement  Is  thus  created  for  the  benefit  of  the  land 
retained  by  the  grantor.  Phoenix  Ins.  Co.  v.  Con- 
tinental Ins.  Co.,  14  Abb.  Pr.  (N.  &),  ^06;  see,  Story 
v.N.T.BIev.B.B.Co.,UAbb.H.Gas.  886;  reven- 
ing  8  Id.,  178. 

The  vested  tights  of  an  owner  of  property  under 
a  oovenant  Bgafnst  certain  erections  by  bis  neigh- 
bor, cannot  be  waived  or  impaired  by  the  acta  of 
their  common  grantor.  DuBota  v.  Darling,  U 
Super,  a.  N.  Y.,  486;  see,  also,  £8  Hoak,  Eng.,  888, 
■noU. 

A  oovenant  of  seisin  Is  broken,  if  at  all,  as  soon  as 
tiie  deed  Is  delivered :  Nlehols  v.  HlehoIs,6  Hun, 
108;  DusenbUTy.v.  CHllaghiin,  8 la.,  641 ;  being  then 
converted  Into  a  ohoee  In  action,  it  does  not  ran, 
wltii  the  land  nor  pass  by  the  conveyance  of  the 
grantee.  Dusenbury  v.  Callaghan,  8  Hun,  841. 

A  oovenant  of  seisin  occurring  In  a  deed  where 
the  aeiain  forms  no  part  of  the  deecriptlon  of  the 
lands  granted,  applies  to  t^e  present  seisin  as  well 
as  to  the  title.  Tbonias  v.  Perry,  Pet.  (0.  48. 

A  oovenant  for  quiet  enjc^rment,  aflords  no 
ground  for  construing  a  reserratlon  as  not  intend- 
ed to  permit  any  disturbance  of  possession.  Ryok- 
man  v.  Glllls,  57  N.  T.,  68. 

A  covenant  for  quiet  enjoyment  In  a  deed  Is  brok- 
en, where  the  land,  at  the  time  of  the  execution  of 
the  deed,  was  In  possesBlon  of  a  third  person  under 
paramoimt  title;  Bhattuok  v.  Lamb. 68  N.T.,4W: 
but  nothing  ^ort  of  a  lawful  eviction  wlU  consti- 
tute a  breaob.  Vellows  v.  Lyon,  8  Week.  Dig.,  48^ 


see.  Wood  V.  Fonunook,  8  Snpm.  Ot^  N.  T.  <T.  ft 

0,808. 

There  is  a  difference  between  mere  covenants  of 
quiet  enloyment  and  covenants  to  do  specUloMrts, 
tiie  object  of  which  Is  to  secure  the  pessnsslon  tst 
the  covenantee.  In  the  former,  there  is  no  broach 
nntU  actual  evlotfon.  In  the  latter,  the  faihive  to 
do  the  act  spedfled  gives  a  light  ttf  aetten,  al- 
though poeseeslon  be  not  disturbed,  Hawkins  v. 
Hosher,  18  Hun,  668.  and  oases  cited. 

A  oovenant  that  the  lands  "  are  actually  the  prop- 
erty "  of  the  grantor  and  that  grantor  "has  a  good 
right  to  convey  and  sell  the  same,"  runs  with  the 
land.  HaU  v.  Scott  Co.,  U  Sep.,  lOL 

A  oovenant  that  land  la  free  from  all  hwumbrano- 
ee,  Is  not  a  covenant  that  runs  with  the  land.  Fol- 
ter  V.  JiUett,  8  Fed.  Bep.,  80;  9  BIss.,  886. 

The  owners  of  adjoining  lands  nuv,  by  mutual 
covenants,  regulate  the  use  and  enjoyment  of  tholr 
respective  properties, with  a  view  to  the  permanent 
benefitandadvancementof  value  of  each.  Trustees 
Columbia  Coll.  v.  Lynch,  70  N.  Y.,  440;  Same  v. 
Thatcher,  10  Abb.  N.  Cas.,  2SS. 

A  court  of  equity  has  Jurisdiction  to  compel  the 
observance  of  mutual  oovenants  by  adjoining  own- 
ers ;  whether  It  be  a  oovenant  running  with  the  land 
or  a  collateral  covenant,  or  a  oovenant  in  gross,  or 
whether  An  action  of  law  will  be  on  it  Trustees 
Columbia  CoU.  v.  Lynch,  supra. 

A  co\'eaant  between  adjoining  owners  to  build  a 
party  wall,  creates  an  easement  Gibson  v.  Holden 
aU.),  1  West.  Rep,.  877 ;  Keteltas  v.  Penfold.  4  B.  D. 
Smith,  122.  It  Is  a  covenant  wbioh  runs  with  the 
estate.  Savage  v.  Mason,  8  Cnshn  MM;  Maine  r. 
CumBt<m.fl6  Mass,,  817;  Standlsh  v.  Lawienoe.  Ill 
Mass.,  HI ;  Dorsey  v.  St  Louis,  etc.,  B.  B.  OOb,SB 
HL,  68 ;  Sterling  HydrauUc  Co.  v.  WUUams,  «  /d., 
3B7 :  Rlndger  v.  Baker,  67  N.  Y.,  809. 

The  change  of  a  dwelling  Into  a  French  flat.  Is  a 
violation  of  the  oovenant  not  to  buHd  a  teoenMot 
bouse.  Musgrave  v.  Sherwood,  68  Bow.  Pr.,  811. 

The  erection  of  a  baloony  In  good  faith  which  ex- 
tends over  the  reserved  Bpaoe,  Sa  nota  violMloaaC 
a  oovenant  not  to  build  wltfaln  a  oertaln  dlstanoefrf 
the  street  line ;  4  Rob.,  6(7 ;  but  otherwise  of  a  bay 
window,  the  foundation  of  which  rests  on  the 
ground.  DuBols  v.  Darling,  44  Super.  Ct  (N.  T.^, 
486. 

A  covenant  in  a  deed  by  a  municipal  oorpocatloo 
that  lands  In  tbe  neighborhood  of  premises  con- 
veyed shall  never  be  appropriated  to  a  private  use. 
docs  not  prevent  their  being  used  for  an  elevated 
ralboad.  Spader  V.  N.  r.BLB.  B.Go.,3Abh.ir. 
0Bs.,4Br. 

Where  grantees  of  different  lots  at  several  timss. 

covenanted  not  to  buUd  beyond  a  specified  Una, 
Buoh  covenant,  being  and  continuing  for  tbe  bone- 
fit  of  future  purchasers,^  may  be  enforced  against 
an  earlier  purchaser  by  a  later  purchaser.  Lottl- 
mer  v.  Llvennore,  78  N.  Y.,  174 ;  modifying,  8.  * 
Da^.OOL 
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SiTFBuix  GouBT  Of  GoHnonouT. 


Solomon  COHEN 

William  H.  PEHBERTON,  Aj^. 

1.  Where  a  pourdwMr  ordered  articles  of 
ntercbandise  (hats,  OKpa,  etc.,)  in  frao- 
tions  of  a  dozeD,  by  classee,  according  to 
styles,  sizes  and  prioee  per  dozen,  he  may 
refuse  to  retain,  and  rfttarn  to  the  Tena* 
or,  within  a  reasonable  time,  ma.6h  artl* 
eles  of  a  class  as  differ  nuttsrlally 
(here,  in  size,}  from  the  order,  in  t^eir 
adaptation  to  the  wants  and  uses  of  the 
purchaser. 

3.  It  appearing  that  the  statement  of  the 
prices  per  dosen  was  laerely  for  con- 
Tenienee  in  aoeimntinf  •  and  that  the 
parties  understood  the  order  to  mean 
the  same  as  if  each  separate  article  was 
itemized  and  carried  out  atone  twelfth 
of  the  price  per  dozen,  the  ocouideration 
was  susceptible  of  division  and  appor- 
tfonmeot,  and  no  Injnstioe  is  done  the 
vendor  in  compelling  him  to  deduct  the 
proportionate  price  of  a  single  article 
returned. 

S.  If  the  issuable  fkct  in  a  matter  exclu- 
sively within  the  province  of  the  jury, 
is  wtx^  Bubadtted  to  them,  it  is  not 
WTor  n>r  the  eonrt  to  oadt  all  eom- 
meut  upon  the  bearing  and  weight  of 
the  evidencse.  unless  the  question  is 
each  that  some  particular  fact  or  facte 
lying  back  of  the  main  fact  and  claimed 
to  have  been  proved,  would  control  the 
result. 

4.  Where  a  atatesMni  on  a  bill  sent  with 

goods  purchased,  to  the  efFect  that 
claims  must  be  omde  within  »  lim- 
ited time  mentioned,  does  not,  under 
the  circumstances  of  the  case,  enter  into 
the  contract,  the  purchaser  is  not  there- 
by limited  to  the  time  mentioned,  to 
make  his  objections  to  receiving  the 
gooda. 

(New  Haven  Decided  September  K,  1885.) 

APPEAL  from  a  judgment  In  favor  of  plaint- 
iff, in  an  action  to  recover  the  price  oi  mer- 
duDdbe  sold.   New  trial  ffrdared. 
The  case  is  stated  in  the  opinion. 
Mr.  B.  P.  Arrine*  for  defendant,  appel- 
taot. 

Mr.  £,  B,  GmgBT,  for  plaintiff. 

LoosKts*  J.,  delivered  the  opinioa  of  the 
eourt : 

The  complaint  seeks  to  recover  the  price  of 
merchaodise,  coasisting  of  hats,  capa,  collars 
Mid  gloves,  sold  and  deuvered  to  the  defendant 
parmuit  to  his  written  order,  ^rtiich  Is  annexed 
to  the  finding  as  an  exhibit.  The  order  daasi- 
fled  the  goods  wanted  according  to  the  kind 
■nd  style,  each  class  occupying  a  line  by  itself, 
on  which  was  given  tiie  size  and  over  it,  the 
munber  desired  of  that  size ;  at  the  left,  the 
numbers  were  summed  up  in  fractions  of  a 
dozen,  and  at  the  extreme  right,  the  price  of  a 
doten  was  given.  Take,  for  example,  the  first 
oonr. 


Une  in  the  order  to  be  dated  in  November, 
which  also,  bi  part,  involves  the  matter  in  dis- 
pute: "i  doz.  bat  high  college  m  f  71  k 
$18.50."  ►   '  f»  t 

The  goods  were  sent  in  boxes,  accompanied 
by  the  plaintiiTs  bill,  which,  on  its  face,  showed 
a  full  C(»npliaDce  with  the  order.  The  bill 
had  also  a  tainted  heading:  "All  claims  must 
be  made  within  three  days  after  recdpt  of  the 
goods." 

The  defendant  kept  the  goods  about  a  month 
before  he  had  occasion  to  open  the  boxes,  and 
then,  for  the  firat  time,  discovered  that  some  of 
the  caps  were  not  of  the  size  required  by  his 
order  and  not  of  the  size  indicated  by  the  labels 
thereon,  and  such  goods  he  returned  to  the 
plaintiff,  who  refused  to  receive  them,  on  the 
groimd  that  each  dozen  or  fraction  of  a  dozen 
was  an  entire  contract  which  must  be  rescinded 
in  toto  or  not  at  all,  and  also  that  the  offer  to 
return  was  not  made  within  a  reasonable  time; 
and,  therefore,  he  claimed  to  recover  for  all  the 
goods  originally  delivered. 

The  court,  as  matter  of  law,  in  its  chu^  to 
the  juTf ,  adopted  the  first  mentioned  claim  of 
the  plaintiff,  and  as  the  defendant  conceded  he 
did  not  return  all  of  any  one  of  his  said  classes, 
consisting  of  a  dozen  or  fraction  of  a  dozen,  a 
verdict  against  him  was  inevitable. 

In  thus  applying  the  law  which  the  plaintiff 
invoked,  as  to  the  entire^  of  contracts,  the 
court  was  doubtless  influenced  by  such  jirop- 
ositions  as  are  laid  down  in  Clark  v.  Baker, 
5  Met.  459,  and  Mansfield  v.  Trigg.  118  Mass., 
350.  It  is  not  our  present  purpose  to  discuss 
the  propositions  referred  to,  nor  to  examine  and 
appf^  the  nice  distinctions  that  obtain  as  to  the 
divisibility  of  contracts. 

In  Man^eld  v.  2Vi^,  mtpra,  the  court, 
while  holding  that  a  sale  of  a  sfiedfic  number 
of  packages  of  an  article  at  a  given  price  per 
package,  was  an  entire  contract,  also  held  that 
"The  rejection  and  return  of  an  article  of  a  dif- 
ferent kind  or  description,  not  answering  to  the 
terms  of  the  contract,  do  not  stand  upon  the 
ground  of  this  decision,  nor  does  the  right  to 
return  them  depend  upon  the  existence  of  a 
warrantv." 

The  defect  claimed  was  not  one  of  quality, 
but  of  size  in  respect  to  hats  and  caps.  The 
suggestion  is  now  made  that  as  the  extent  of 
v^ation  did  not  appear,  it  might  have  been 
trivial;  but  no  such  point  was  made  in  the  court 
below.  The  court,  in  its  ruling,  assumed  that 
the  claimed  variation  was  so  substantial  that,  if 
it  existed  as  to  each  article  composing  th^blass, 
the  whole  might  have  been  returned.  The  find- 
ing shows  that  the  defendant,  on  his  part,  dis- 
tinctly claimed  that  the  variation  in  size  was 
such  that  the  articles  rejected  were  of  no  use  to 
him.  We  shall,  therefore,  assume  for  the  pur- 
poses of  this  discussion,  that  the  variation  was 
substantial  and  not  trivial  ^md  immaterial.  We 
can  readily  see  that  it  mighthave  been  so  ma- 
tolal  as  to  render  the  article  retumed  a  differ- 
ent thing  from  that  meclfled  In  the  order,  so  as 
to  come  within  the  rule  last  suggested.  It  must 
be  borne  in  mind  that  the  identitv  of  a  thing 
within  the  meaning  of  the  rule,  does  not  de- 
pend on  its  being  of  the  same  class  or  kira^ 
but  rather  on  its  adaptatitHi  to  the  wants  and 
usee  of  buyers. 
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The  local  merchant  ptt^umably  has  his  reg- 
ular ciistomers  who  require  hate  and  cap  of  defi- 
nite sizes,  and  he  makes  his  order  on  the  whole- 
sale dealer  with  reference  to  this  and  the  prob- 
able demand.  If  one  of  the  retailer's  customers 
sends  to  him  for  a  1^  hat  and  one  is  sent,  so 
labeled,  but  which  proves  to  be  a  6}  or  even  a 
7,  in  mze,  it  would  at  once  be  oonoeded  that 
the  customer  could  reject  it  as  aTeiydiflereait 
thing  from  what  he  ordeR^.  A  difference 
which  is  so  material,  between  the  retailer  and 
his  customer,  must  also  be  important  as  between 
the  wholesale  and  retail  merchant. 

In  Qardiwr  v.  Xaw,  13  Allen,  44,  A  under- 
took to  pay  B  a  debt  by  delivering  to  him  189 
barrels  of  No.  1  mackerel.  A  delivered  put 
No.  1  mackerel  and  46  barrels  of  No.  8  mack- 
erel. B  actually  received  the  mackerel,  but  did 
not  open  the  Imrrels.  C,  a  creditor  of  A,  at- 
tached the  No.  8  mackerel  as  A's  property.  B 
undertook  to  affirm  the  sale,  claimed  tbe  prop- 
erty as  his  own  and  replevied  it.  On  tbe  trifu, 
C  claimed  that  do  property  in  the  No.  S  mack- 
erel bad  passed  to  B,  as  the  clidmed  delivery 
was  a>  non-performance.  B  cl^mtfd  that  the 
difference  between  No.  8  and  No.  1  was  a  dif- 
ference in  quality,  and  that  the  title  did  pass, 
subject  to  his  rignt  to  rescind.  The  court  held 
the  difference  l^tween  No.  1  and  No.  8  mack- 
erel to  be  a  difference  in  kind,  and  that  no  title 
passed  to  B  in  the  No.  8  mackerel,  because  his 
contract  for  sale  was  for  articles  of  a  different 
kind,  and  that  he  had  never  assented  to  receive 
the  No.  8  mackerel,  by  reason  of  his  want  of 
knowledge,  and  so  the  attaching  cr^itor  held 
the  goods. 

In  McBntyre  v.  McBntyre,  13  Ired.,  290,  and 
in  WaWo  V.  Haltes,  8  Jones  (N.  C),  107,  the 
proposition  is  stated,  as  everywhere  admitted 
to  be  law,  that  "If  one  not  ha^ng  aeeD  them, 
orders  goods  of  a  certain  desei^mon  at  a  cer^ 
taiD  price,  and  the  goods  do  not  answer  the 
description,  he  may  return  them  or  offer  to 
return  them,  within  a  reasonable  time."  In 
the  last  mentioDed  case,  the  order  was  for  bags 
of  a  certain  size,  and  die  only  defect  was  that 
they  were  of  less  size. 

If,  theD,  we  should  concede  that  the  order 
for  each  dozen  or  fraction  of  a  dozen,  was  an 
entire  contract,  aDd  that  the  hats  or  caps  sent 
were  materially  different  in  size  from  those  or- 
dered, the  plaintiff  himself  was  in  default  as  to 
his  contract  and  could  not  recover  anything 
except  for  the  fact  that  partial  performance  had 
been  accepted  and  full  performance  waived  by 
the  act  oT  the  defendant.  It  seems  to  us  that 
the  court  should  have  diarged  the  Jury,  in  sub- 
stance, according  to  Uie  defendant  s  request  re- 
ferred to  in  his  mth  assignment  of  error. 

It  is  suggested  that  Uie  application  of  the 
principle  under  consideration  might  work  in- 
justice to  the  plaintiff,  by  compelling  him  to 
deduct  the  proportionate  price  of  a  single  arti- 
cle returned,  when  the  contract  estimated  the 
price  only  Inr  the  dozen;  bnta  more  critical  ex- 
aminatloii  ol  the  contract  found  in  the  defend- 
ant's order  and  the  plaintifrs  acceptance  of  it, 
as  indicated  in  his  bill  rendered,  will  lead  to  a 
different  construction.  So  far  as  tbe  disputed 
items  are  concerned,  there  is  no  instance  where 
an  entire  dozen  is  ordered,  and  the  price  for  a 
dozen  is  always  ^ven,  whether  the  fraction  is 
large  or  smal(  but  the  plaintiff's  bill  canto  out 
44 


the  proportionate  price.  In  two  ingtancea, 
only  one  article  of  the  class  is  ordered  and  ft  la 
entered  as  A  of  a  dozen  (we  refer  to  the  items: 
"colored  beaver  gloves"  and  "not  beaver 
gloves");  and  yet  the  price  of  the  dozen  is 
given,  viz.:  $54 ;  but  in  the  plaintiff'n  bill,  in 
addition  to  tiie  price  per  dozen,  the  (diaree  is 
carried  out  as  #^.50,  be^ig  nrecisely  of  the 
price  per  dozen.  We  thitu  tfarae  is  enough  ap- 
pewing  to  Justify  the  inference  that  tbe  state- 
ment in  dozens  was  merely  for  convenience  in 
accoimting,  and  that  the  parties  understood  tibe 
order  to  mean  the  same  as  if  each  separate  arti- 
cle was  itemized  and  carried  out  at  a  sum  indi- 
cated by  taking  one  twelfth  of  the  price  givoi 
for  a  dozen.  We  think,  therefore,  the  consid- 
eration, by  the  true  construction  of  tbe  con- 
tract, was  susceptible  of  divislcm  and  vppac' 
tionment. 

Our  reasoning  has  a  bearing,  also,  on  the  (Ques- 
tion whether  the  contract  was  entire  or  divisible, 
which,  as  we  have  already  indicated,  we  do  not 
intend  to  decide. 

The  remaining  question  relative  to  a  reason- 
able time  for  returning  the  goods  rejected,  has 
no  importance,  except  with  a  view  to  another 
trial;  for  as,  under  the  charge  of  the  court  and 
tbe  conceded  facte,  the  defendant  could  not  re- 
turn the  goods  at  all,  there  was  no  occaaioD  to 
consider  the  question  of  reasonable  time  for  such 
return.  Tbe  presumption  is  that  the  jury  did  not 
pass  upon  the  question.  But  had  it  been  be- 
fore them,  the  cha^  as  given  would  seem  to 
be  correct,  vtz.:  "What  is  a  reasonable  time  is 
a  question  for  the  jury  and  to  be  determined  in 
view  of  all  the  evlaence  and  circumstances  at- 
tending each  case ;  what  would  be  reasonable 
time  under  one  set  of  circumstances  might  not 
be  in  another.  Tou  will  take  into  considera- 
tion the  order  givten,  when  fi^ven,  the  time  when 
goods  were  received,  the  nature  of  the  goods, 
Uie  season  forselling  them,  the  acte  of  the  par- 
ties, and  all  the  drcumstances,  and  view  the 
matter  in  a  common  sense  and  reasonable  light. " 

In  a  matter  within  the  exclusive  province  of 
the  Jury,  if  the  issuable  fact  is  fairly  submit- 
ted to  ^em,  it  is  not  error  for  the  court  to  omit 
all  comment  upon  the  bearing  and  weigbt  of 
the  eridenoe,  unless,  indeed,  the  nature  and 
position  of  the  question  is  soch  that  some  par- 
ticular fact  or  facte  lying  back  of  the  main 
fact,  and  claimed  to  have  been  proved,  would 
control  the  result. 

It  has  been  suggested  that  as  the  printed  head- 
ing of  the  bill  sent  to  the  defendant  required 
that  "all  claims  must  be  made  in  three  oaya." 
and  none  were  in  fact  made  for  a  month,  the 
question  of  reasonable  time  must  be  decided 
adversely  to  the  defendant.  As  no  reference 
was  made  to  this  fact  in  the  court  below  and 
no  claim  was  predicated  upon  it,  we  are  not  re- 
quired to  comment  upon  it.  With  a  view,  how- 
ever, to  another  trial,  it  may  be  well  to  say  that, 
as  the  case  is  presented,  these  words  formed 
no  part  of  the  contract  between  these  parties, 
and  the  defendant  was  not  thereby  limited  to 
the  time  mentiODed  to  make  his  objections  to 
receiving  the  goods. 

The  case  of  Beam  v.  TinlAam,  14  R  L,  197. 
fully  supports  this  position. 

There  was  error  in  the  TuUng  compkurud  4^, 
and  a  neu  trial  it  ordmd. 
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nfHABITANTS  OT  RANGELBY 
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INHABITANTS  OF  BOWDOlN. 


SAME  V.  SAME. 

Revised  Statates*  ch.  34,  g  8,  provides 
that "  Whenever  a  person  naving  a  pau- 
per aettlement  in  a  town  has  UTed,  or 
Biiall  live,  for  five  aaceesaiTe  years  io 
an  Tuuncorporaied  place  or  placee  in  this 
State,  he  and  those  who  derive  their  set- 
tlement from  him,  lose  their  settle- 
Bent  in  Bueh  town.*^  Held,that  the  l»w 
applies  to  »  person  who  tbm  resided 
in  an  unincorporated  place  before  the 
enactment  of  the  statute. 

dtanklln— Decided  Deonntier  14, 188BJ 

ACTIONS  for  Buppliea  furnished  to  paupers. 
Ifotmtit. 

Mr.  P.  A.  S&wyer,  for  plaintiffs: 

Under  the  statement  of  facts  aa  agreed  upon, 
tboe  seems  to  be  but  one  question  before  the 
court,  viz. :  the  construction  of  the  Act  of  168S, 
now  incorporated  into  ^  8,  ch.  34  of  the  Rev. 
Stat.  Btu  for  the  provisions  or  existence  of  tlie 
htter  paragraph  of  this  section  the  liability  of 
the  defendants  under  the  plaintiffs'  claim  would 
be  absolute  and  unquestioned. 

It  is  admitted  that  Andrew  Campbell  in  1887, 
had  a  settlement  in  Bowdoin,  and  that  that  set- 
tlement continued  an  existent  liability  of  Bow- 
doin. andavestedrigbtof  recovery  in  any  other 
town  which  might  furnish  suppues  to  mm  or 
Usdescendaots.  Suits  may  have  been  instituted 
and  maintained  in  years  past  and  up  to  the  date 
of  the  passage  of  the  law  of  1888,  and  by  force 
of  g  86  of  3i.  24,  the  Town  of  Bowdom  may 
have  become  estopped  from  denying  the  settle- 
ment of  the  paupers. 

The  Act  of  lw8  should  n6t  be  construed  as 
having  a  retroactive  or  retrospective  effect,  as 
such  a  constructioo  would  directly  tend  to"im- 
pur  the  obligation  of  contracts,  as  the  action 
for  recoverr  of  [Muper  supplies  is  foqnded  npcn 
the  implied  promise  of  defendanta  to  pay. 

Mmn.  J.  W.  Spawldlny  and  F.  J. 
Bolter,  for  defendants: 

Rev.  8tat.,ch.  24,  §3, provides:  "Whenever 
a  person,  having  a  pauper  settlement  in  a  town 
has  Uved,  or  shall  live,  for  five  veaisin  any  un- 
ino(»poiated  place  or  places  in  wis  State.he  and 
those  who  derive  their  settlement  from  mm  lose 
their  settlement  in  such  town."  The  expenses 
sou^t  to  be  recovered  were  incurred  after  the 
pasGage  of  the  Act.  Bri^fewaiery.  P^fmouth, 
97  Mass.,  390. 

In  Ooihen  v.  Richmond,  4  A]len,460,  the  court 
says:  "The  purpose  of  Stat.  1846,  ch.  222,was 
to  alter  the  law  of  evidence  on  a  single  suUect, 
by  making  inadmissible  certain  proofs  which 
were  before  admistible." 

Before  the  statute  was  passed,  these  defend- 
ants might  have  proved  Uiat  the  marriage  of 
Jacob  &dington,  the  father  of  the  pauper  for 
whose  support  this  action  ia  brought,  was  in- 


Talid,  by  reason  <tf  his  Insani^.  Mid^titerough 
v.  Boekuter.  13  Mass.,  868. 

In  Ilfofuon  V.  Palmer,  8  Allen,  556,  the  court 
after  giving  aconstruction  to  "An  Act  concern- 
ing illegitimate  children,  whose  parents  inter- 
marry,'^Stat.  1858,  ch,  258,  says,  "Itisnot suf- 
ficient objection  that  this  construction  may 
change  the  setUement  of  children  already  ac- 
quired. TlMt  consequence  has  not  unf  requent- 
ly  happened,  under  the  operation  of  causes  over 
which  towns  have  no  control." 

The  Legislature  has  no  power  to  disturb 
vested  ri^ts;  but  rules  for  the  settlement  of 
paupers  have  always  been  regarded  by  the  courts 
as  matters  of  mere  positive  or  arbitrary  regula- 
tion, in  establishing  which  the  Legiuature  is 
limited  in  its  power  only  byits  own  perception 
(A  what  Is  proper  and  expedient.  LewMon  v. 
N.  Yarmouth,  5  Me.,  66. 

A  legislative  resolve,  rendering  valid  a  cer- 
tain ch^  of  marriages,  so  far  as  it  had  a  bear- 
ing upon  questions  of  settlement  under  the  pau- 
per laws,  for  expenses  incurred  subsequent  to 
Its  passage,  was  constitutionaL  LewMon  y.  If. 
Ta/rmauth  (jtupra). 

Virgin,  J.,  delivered  the  oi^nion  of  the 

court: 

Actions  for  pauper  supplies  furnished  to  two 
families,  viz. :  to  Cyrus  A.  Campbell  and  family, 
from  June  to  August,  1883,  and  to  Mrs.  ElUs 
and  children,  from  June,  1888,  to  Angust,1884. 

First  action:  C.  A.  Campbell  was  the  son  of 
Joseph  C^ampbell,  who  dmved  his  settlement 
from  his  father,  Andrew  Campbell. 

Second  action:  Mrs.  Ellis  was  once  the  wife 
of  Joseph  Campbell,  who  having  deceased  she 
subsequently  marri»]  one  Ellis,  who  having  no 
settlement  in  this  State  she  retained  that  of  her 
former  husband,  if  he  had  any. 

Andrew  Campbell  had  a  settlement  in  the 
Town  of  ' Bowdoin  in  1887,  when  he  removed 
with  bis  son  Joseph,  then  only  two  years  of  age, 
to  the  unincorporated  place  of  Letter  C,  where 
be  continued  to  reside  more  than  ten  years,  and 
had  never  acquired  any  new  settlement  when 
Joseph  attained  his  majority. 

In  1883,  the  Legislature  enacted  a  statute 
which  went  into  ^ect  in  April  of  the  same 
vear,  therein  providing:  "Whenever  a  person 
having  a  pauper  settlement  in  a  town,  has  lived 
or  shall  uve,  for  five  successive  years,  in  any 
unincorporated  place,  he  and  those  who  derive 
their  settlement  from  him  lose  their  settlement 
la  such  town."  Stat.  1888,ch.  874,  incorporated 
into  R.  S.,  ch.  24,  ^  8.  And  applying  the  con- 
crete facts  to  this  statute  it  appears  that,  An- 
cbrew  Campbell  having  a  pauper  settlement  In 
Ektwdoin  in  1887,  has  since  lived  more  than  five 
successive  years  in  the  unincorporated  place  of 
Letter  C,  and  he  and  his  son  Joseph  who  de- 
rived bis  settlement-  from  him  lost  their  settle- 
ment in  that  town.  The  result  is,  these  actions 
cannot  be  maintained  if  the  statute  is  valid. 

Of  the  validity  of  the  statute  there  can  be  no 
doubt.  The  liability  of  towns  to  relieve  and 
soppcfft  paupers  has  none  of  the  elements  of  a 
contract  express  or  implied,  Augutta  v.  Oh^»ea, 
47  Me.,  867,  but  rests  solely  in  the  positive  and 
arbitrary  provisions  of  statute,  which  the  Legis- 
lature can  change  as  well  as  originally  enact. 
LejKitton  V.  N.  Tarmoutfi,5ilie.,W;  Appleton 
V.  BtAfcut,  6?  Me.,  578,  and  cases  there  cited. 
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Although  the  residence  in  the  unincorporated 

rce,  which  was  the  operating  cause  of  losing 
settlement  In  Bowdoin,  was  before  the  stat- 
ute became  operative,  still  the  cause  of  action, 
wfarch  consisted  in  fomishingthe  BuppUeB,aro8e 
thereafter. 
Plaintifftnontuit  in  both  aeUoru. 

Peter*.  CA.  Walton.  LibbeT-.  Foster 
and  HaekelU  •A/'.,  concurred. 


Orrin  HcFADDEN,  Judge  of  Probate 

0. 

J.  H.  H.  ETOWETT,  Admr. 

1.  In  a  salt  upon  a  i^ardian's  bond,  the 
declaratloQ  may  be  amended  by  adding 
the  averment  that  the  interest  of  the 
persons  suing  had  been  specifically  aaoer- 
tained  by  probate  decree. 

2.  A  deelaration  is  not  fknlty,  because 
ft  alleges  that  the  action  had  been  au- 
thorised by  the  judge  of  probate,  when 
it  is  immaterial  whether  ne  assented  to 
the  action  or  not. 

9.  A  Kuardian's  bond  is  not  changed  from 
a  statute  to  a  common  law  bond,  because 
it  contains  provisions  not  required  in 
thestatutory  fonDiWhich  are  in  accord- 
ance with  law. 

(I4Dooln  Decided  December  16, 1886.) 

ON  EXCEPTIONS.  Owrrvled. 
Action  on  guardian's  bond. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  P.  Ooold.  for  plaintiff. 
Meart,  Baker.  Baker  *  ,Gom!ah,  for 
defendant. 

Peters.  Gh.  J.,  delivered  the  opinion  of  the 
court: 

This  action,  on  a  guardian's  bond,  was  de- 
signed to  be  brought  under  §  10,  cfa.  72,  R.  S., 
But  it  was  not  originally  averred  in  the  writ 
that  the  interest  of  the  persons  suing  the  bond 
liad  been  specifically  ascertained  by  a  decree  of 
the  Judge  of  Probate,  as  required  by  .that  sec- 
tion. The  plaintiffs  were  allowed  to  amend 
mon  t^ms,  by  inserting  the  omitted  words. 
Tue  defendant  contends  that  the  unendment 
was  not  admissible;  that  it  lutroduces  a  new 
cause  of  action  and,  in  a  sense,  new  parties. 
We  think  the  amendment  merely  allows  a  miss- 
ing link  to  be  supplied  in  the  facts  alleged,  and 
that  the  objection  to  it  should  not  be  sustained. 

"The  plaintiffs,  before  amendment  having  too 
Blender  an  avennent,  after  amendment  have  too 
much.  In  the  flurry  of  niti  priv-a  tiie  amend- 
ment was  overloads.  It  not  only  added  the 
missing  words,  but  further  added  an  averment 
that  the  plaintiffs,  in  interest,  had  been  ex- 
pressly authorized  by  the  Judge  of  Probate  to 
commence  the  action,  for  their  benefit  and  for 
the  benefit  of  the  estate.  These  superfluous 
words  were  borrowed  from  §  19  of  the  chapter 
referred  to,  and  would  be  more  appropriate  to 
an  action  brought  under  conditions  not  apply- 
ing to  this  case.  But  the  words  are  harmless 
and  may  be  rejected  as  surplusage.  Under  g 
10  the  action  is  instituted  without  the  consent 
80 


of  the  Judge,  and  under  S 16  with  his  consent. 
It  must  be  harmless  to  aUege  the  Judge's  con- 
sent when  it  matters  not  miether  he  consents 
or  not.  ' "  The  estate"  can  be  no  other  than  the 

estate  belonging  to  the  heirs,  and  the  action 
really  inures  to  the  benefit  of  the  heirs  and  their 
estate,  although  instituted  imder  §  10,  and  not 
§  16. 

An  additional  defense  is,  that  the  bcmd  de- 
clared upon  Is  not  a  statute  bond;  that  it  con- 
tains provldons  not  rec[uired  by  law.  Tbe  pro- 
vision in  the  bond  which  seems  to  be  the  most 
of  a  departure  from  the  statutory  form,  is  the 
requirement  that  tbe  guardian  should  put  out 
and  secure  the  proceeds  of  sale,  of  the  real 
estate,  on  interest  for  the  benefit  of  the  minors. 
But  this  imposed  no  new  obligation.  We  think 
the  position  taken  by  plainuffs*  counsel  cor- 
rectly  answers  this  objection.  While  the  statu- 
tory form  of  bond  did  not  require  such  a  thing, 
the  law  did  require  it.  The  bond  was  given 
when  part  8  of  §  10,  ch.  112  R.  S.,  of  1841.  was 
in  force.  Tbe  later  form  of  bond  requires  the 
principal  to  obey  the  law  appertaining  to  tbe 
duties  undertaken  by  him.  llie  older  form,  and 
this  bond  was  of  a  st^le  formerly  used,  ctm- 
talned  more  specifications  of  such  duties.  The 
other  obligations  named  in  the  bond  were  sub- 
stantially what  the  law  imposed.  The  opinion, 
in  the  case  of  Cleavea  v.  DocJcray,  67  Me.,  118, 
contains  illustrations  of  harmless  departurts 
from  the  strict  formalities  of  probate  bondB.and 
the  present  case  falls  within  the  principle  there 
illustrated.  The  law  required  certain  duties  of 
the  goardlau  who  nve  the  bund  now  in  suit, 
and  Ills  bond  reqmred  no  more.  No  new  or 
additional  burden  was  put  upon  him. 

BeeepHoju  overrvlcd. 

Walton,  Virg^in,  Llbbey.  Foster  and 
Haskell,  JJ.,  concurred. 


Martiu  A.  HATHORN 
David  H.  CORSON  «<  of., 

1.  A  levy  is  not  void  because  it  takes  two 
parcels  of  a  farm  lying  side  by  side,  at 
separate  instead  of  joint  appraisal. 

2.  A  defendant  must  present  all  his  de- 
fenses of  the  same  (rade  aX  the  same 
time.  On  pleading  non-tenure  and  noth- 
ing else,  in  bar,  he  is  supposed  to  have 
no  other  defense,  and  If  that  is  ad- 
judged bad  on  demurrer,  he  oaimot 
plead  anew  without  leave  of  oonrt. 


0 


(Somenet  Decided  Deoembor  8 .  1886l) 

N  EXCEPTIONS.  Overruled. 
The  case  is  stated  in  the  opinion. 
Mr.  D.  D.  Stewart,  for  plaintiff. 
Mem*.  &wwn  A  Carver,  for  defendant. 


Peters,  Ch.  J.,  delivered  theoi^onof  the 

court; 

The  levy,  under  which  the  demandant  claims, 
took  at  the  same  lime  as  one  act,  two  parcels 
of  a  farm,  the  parcels  lying  side  by  side,  at 
separate  appraisals.  It  is'contended  that  this 
is  an  irregiihirity  which  renders  the  levy  void. 
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The  smiment  is,  that  the  two  parts  would  not 
be  lik^  to  be  in  the  aggregate  valued  so  much 
by  the  i^tpnUsers,  as  they  would  be  as  a  whole. 
It  is  ^nmrent  that  such  a  scheme  of  appraisal 
might  be  prejudicial  to  the  debtor,  but  we  see 
DO  remedy  for  it  beyond  the  right  to  redeem. 

By  6  4,  ch.  76,  R.  8.,  when  several  parcels 
of  lana  are  taken,  they  may  be  appraised  sepa- 
latdy  or  blether.  By  the  same  section,  the 
cndnor  may  take  parcels  at  different  times  and 
have  differeat  sets  of  appraiseiB.  This  credit- 
or  could  have  accompushed  the  same  end  by 
taking  at  different  times.  There  was  nothing 
to  prevent  his  taking  a  portion  of  the  farm  in 
SQcbform  as  be  pleased,  however  irregular. 
Even  if  the  land  taken  is  grossly  undervalued, 
there  is  no  help  for  it  but  to  redeem.  We 
think  it  results  from  those  privileges  accorded 
to  the  creditor,  that  the  objection  in  the  present 
case  cannot  avail  the  defendants.  The  theory 
of  ttie  law  is  expressed  in  the  case  of  Bond  v. 
Bond,  2  Pick.,  886,  where  it  is  said:  "The  ob- 
ject of  the  statute  is  not  that  the  land  should 
be  taken  in  pavment  of  the  debt,  but  tliat  the 
levy  on  it  migbt  coerce  the  debtor  to  pay  the 
deU." 

Greenleaf  Corson,  one  of  the  defendants, 
pleaded  non-tenure  in  haj,  when  the  plea  should 
have  been  in  abatement.  Upon  demurrer  to 
the  plea  because  it  was  in  bar,  judgment  was 
given  in  chief  against  the  pleaoer.  This  was 
according  to  the  precedents.  The  defendant 
had  pleaded  his  chief  defense,  and  that  being 
lost  to  tum  upon  a  question  of  law,  the  natural 
deduetkm  wonM  be  that  he  had  no  other.  The 
bw  presumes  that  he  would  not  have  pleaded 
a  single  defense  in  bar,  if  other  defenses  were 
at  the  same  time  open  to  him.  If  a  defendant 
had  the  right  to  plead  anew  as  often  as  a  prior 
plea  of  the  same  grade  be  disposed  of,  the  litiga- 
tion might  be  prolonged  beyond  endurance. 
Haice,£e  mle  uiat  all  defenses  upon  the  merits 
duniid  be  preseDted  at  the  same  time.  The  de- 
fendant had  his  day,  and  logically  acknowl- 
edged that  his  only  defense  was  a  technical 
one,  not  very  much  favored,  and  in  that  he 
was  worsted. 

He  claims  that  he  shotUd  have  been  per- 
mitted to  plead  the  general  issue.  It  was,  no 
doubt,  a  matter  of  discretion  with  the  Judge 
whether  he  would  relieve  ihe  {deader  of  his  m- 
lOmna  or  not,  by  allowing  a  withdrawal  or  an 
amendment  of  the  first  plea.  But  it  was  so  in- 
consistent for  a  defendant  to  plead  no  title  in 
himself  and,  with  the  neit  stroke  of  the  pen, 
to  plead  that  he  had  title,  the  Judge  thought 
it  would  not  be  in  the  furtherance  of  justice  to 
allow  the  motion  to  replead.  It  is  also  dear 
from  the  facts  of  the  case,  inasmuch  as  the 
levy  is  held  to  be  good,  that  this  ddendant,  as 
weU  as  the  associate  defendant,  had  no  possible 
defenw  under  the  general  issue. 

SteepUon$  overrutei. 

Dmaibrth,  Vlrglii*  Eawry-.  Foster  and 
Haakril,  JJ.,  conctirred. 


Herbert  BLAKE 

P.  H.  PECK  et  al. 

1.  Where  a  joatice  of  tbo  pesice  and  of  the 
qoorum  is  commissionea  to  a^t  for  all 
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theoonntioa*  he  aMgr  «it  as  a  magis- 
trate In  a  poor  dabtw'a  dlmdMore  in 

any  oonnty  in  the  State, 
a.  Where  a  debtor  who  has  eltod  the 
creditor  to  a  disclosure  upon  his  exe- 
ention  bond,  refuses  to  disclose  before 
the  magistrate  selected  by  the  creditor, 
who  is  qualified  to  act,  he  forfeits  his 
bond,  although  he  procures  an  officer 
to  scdect  another  magistrate  and  then 
makes  a  dfsdDsnre  In  'which  the  creditor 
participates. 

(Kennebec  Decided  December  18, 1886.) 

ON  EXCEPTIONS.  (herruUd. 
This  was  an  action  of  debt  on  a  poor 
debtor's  bond.  Writ  dated  October  25,  1884. 
The  bond  sued  on  was  given  by  F.  H.  Peck  as 
principal,  and  the  other  defendant  ■  and  W.  A. 
Boss  as  sureties,  for  tlie  release  of  said  Peck, 
dated  April  23,  1884,  who  was  then  arrested  in 
the  County  of  York  on  an  execution  in  favor 
of  plaintiff'  against  him. 

Mem-t,  Potter  &  Lancaster*  for  plaint-  . 
Iff: 

Cited  Rev.  Stat.,      38,  84,  42,  ch.  118. 

The  creditor  did  not  waive  objection  to  the 
justices  by  not  Sling  a  written  protest  and  by 
participating  in  the  disclosures.  OuUford  v. 
Delanes,  67  Me.,  S89;  HaU  v.  BovgMon,  87 
Me.,  411. 

Mr.  Asa  Low*  forjdefendanta. 

Peters,  Ch.  J. ,  delivered  the  opinion  of  the 

court: 

This  is  an  action  on  a  poor  debtor's  bond. 
The  disclosure  was  made  in  York  County. 
The  creditor  chose  W.  P.  Ayer,  who  resided 
in  Androscoggin  County,  as  a  justice  to  hear 
the  disclosure.  Aver,  at  tlie  time,  was  com- 
missioned as  a  mafpMrate  toact  within  and  for 
each  county  <rf  the  State.  The  debtor  refused 
to  disclose  before  ^er,  because  he  was  not  a 
resident  of  York  County;  and  procured  .an 
officer  to  select  a  second  justice.  We  think 
the  debtor  committed  an  error  by  which  the 
bond  became  forfeited. 

Revised  Statutes,  ch.  86,  %  84,  is  this:  "Jus- 
tice#  o^  the  peace  and  of  the  quorum  shall  ex- 
eadse  thdr  powers  and  duties,  and  shall  be 
commisidonea  to  act,  within  and  for  every 
county."  They  are  to  exercise  their  powers 
and  duties— not  a  part  of  them,  all  of  them — 
unless  restricted  by  some  other  statutory  pro- 
vision. The  counsel  for  the  defendants  finds 
some  instances  where  the  service  to  be  per- 
formed may  be  of  a  local  character.  This  is 
not  one  of  them.  Should  we  decide  that  the 
muistrate  could  not  act,  it  would  be  difficult 
to  know  what  powers  can  be  accorded  to  the 
office.  It  cannot  be  intended  that  the  dutiesto 
be  performed  away  from  local  residence  are 
only  ministerial.  The  statute  is  in  its  terms 
broader  than  that.  Such  work  could  perhaps 
be  done  away  from  the  magistrate's  home 
witbout  the  consent  bestowed  by  the  Act  re- 
ferred to.  Learned  t.  K&ey,  14  Allen,  100. 
and  cases  cited.  In  Toung  v.  Bride,  25  N.  H., 
483,  an  instructive  case  upon  this  question,  it 
was  held  that  a  justice  of  the  peace  throi^i- 
out  the  State  could  hear  and  determine  a  civil 
action  in  any  county  in  the  State. 
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We  are  not  at  liberty  to  adopt  the  theory  of 
the  defense,  that  the  want  of  juriBdiction  in 
the  magistrates  was  widved  by  the  creditor's 
rarticipation  in  the  examination  of  the  debtor. 
To  do  so,  would  require  us  to  disregard  quite 
a  list  of  ourown  decisions  where  the  point  has 
been  heretofore  considered.  It  is  said  that  the 
creditor  should  have  protested  the  proceeding. 
His  action  was  a  protest.  His  attempt  to  pro- 
tect his  interests,  m  case  of  emmeous  sappoA- 
'tfcm  on  his  [nrt  that  the  magistrates  were  with- 
out jurisdiction,  would  not  confer  jurisdic- 
tion. Barnard  v.  Bryani,  21  Me.,  306;  Will- 
lamaT.  JButtUI,  28  Me.,  144;  Ware  v.  Jackton, 
U  Me.,  166. 

It  is  claimed  that  the  defendants  are  liable 
only  for  actual  damages,  though  less  than  the 
debt.  This  point  is  foreclosedagainst  them  by 
late  cases,  ffaeketi  v.  Laiu,  61  Me.,  81;  Awr 
V.  Knight.  66 Me.,  482. 

Bxe^ttiom  overruled. 

Walton,  Diuiforth,  { LIbbey*  "Emmej 
and  Foster.  JJ.,  concurred. 


WUliam  B.  PmKHAH 
JefEoBoa  CROCKER. 

1.  A  fkctor  may  sell  his  principal's 
goods  apon  credit  if  there  oe^no  usa^^ 
nor  instructions  to  the  contrary. 

3.  If  a  factor  makes  sales  to  irresponsible 
parties  through  want  of  care  and  dili- 
gence, or  is  not  attentive  to  his  princi- 
paFs  interests  aXtet  the  sale,  he  is  liable 
to  the  principal  fbr  anv  loss  sos* 
tained  because  of  socb  neglect. 


(Penobsoot- 
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ASSUMPSIT.   Defmdani  d^atdted. 
The  action  was  on  an  soeotut  annexed  for 
3,268i  poonda  of  wool  at  27  cents,  $618.50;  the 
writ  also  contained  a  count  for  money  had  and 

received. 

Meurt.  ClubFles  P.  Stetson  and  JolinF. 
Robinson,  for  plaintiff.  * 
Mr,  John  "Vmmmy,  for  defendant 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  as  a  factor,  no  instructions 
being  imposed  upon  him,  sold  the  plaintiff's 
woofat  the  plaintiff's  risk,  upon  credit;  the  pur- 
chaser failing  before  the  debt  became  due.  The 
defendant  ezek^sed  due  care  In  taking  the  risk, 
if  he  was  justified  in  so  aelling  the  goods. 

Does  the  law  authorize  the  factor  to  sell  his 
principal's  goods  on  credit?  It  was  held  in  an 
early  case  in  this  State  that  a  factor  has  such 
authority.  Greelp  v.  Bartlett,  1  Me.,  172.  It 
was  the  doctrine  of  the  Massachusetts  courts, 
when  our  own  State  was  a  portion  of  that 
Commonwealth.  Choderumv.  Tf/ler,  7  Mass., 
86.  It  is  the  general  doctrine.  Story,  Ag., 
60, 110,  and  cases  there  cited 

We  do  not  think  it  necessary  for  the  defend- 
ant to  show  that  it  is  an  usage  of  trade  to  sell 
wool  upon  credit.  Of  Course,  if  the  sale  was 
made  in  defiance  of  an  usage  which  forbids  a 


sale  on  credit,  the  defense  fails.  But  it  is  fair 
to  presume  that  an  usage  exists  which  pennits 
such  a  sale,  unless  the  contrary  be  shown.  We 
know  that,  as  far  as  most  descriptions  of  goods 
are  concerned,  it  is  not  unusual  to  sell  on  cred- 
it. The  factor  often  sells  his  own  goods  on 
credlt.and  it  is  to  be  presumed  that  he  is  clothed 
with  OS  much  discretion  when  he  sells  goods 
belonging  to  others.  It  is  not  unreasonable  to 
suppose  that  the  principal  would  have  sold  the 
goods  on  credit  had  the  sale  boMi  made  by  him, 
without  the  aid  of  a  factor.  Should  it  be  nec- 
essary,  however,  to  appeal  to  the  evidence  for 
the  defendant's  Justification ,  we  should  not  hen- 
tate  to  declare  that,  in  our  opinion,  suc^  an  us- 
age as  the  defendant  invokes,  is  afflrmativdy 
proved. 

The  plaintiff  contends  that  the  defendaitt 
made  mmself  personally  liable  for  the  goods, 
because  be  was  guilty  of  negligence  in  not  sea- 
sonably apprising  the  plaintiff  of  the  circum- 
stances of  the  sale,  and  in  not  using  more  dili- 
gence than  he  did  use  to  collect  the  debt.  "The 
evidence  does  not  support  the  contention.  Xf 
a  factor  exposes  his  pnncipal  to  risk  of  loss 
any  want  oi  ii^onnation  which  the  principal  b 
entided  to  from  him,  or  uty  im&tention  to 
his  principal's  interests,  be  is  responsible  t<xt 
all  the  natural  consequences  of  me  neglect. 
The  law  requires  diligence  and  a  lively  IntCTCst 
on  his  part  in  his  employer's  affairs.  But  what 
better  action  could  have  been  taken  than  was 
taken  by  the  defendant  after  the  purchaser 
failed?  His  own  wool  was  covered  by  the 
same  sale.  He  took  the  same  percentage  m  sM- 
tlement  with  the  purchaser  tlwt  all  ouer  crad- 
itors  received.  The  plaintiff  evidently  intend- 
ed, after  the  purchaser  failed,  to  cast  the  loss 
upon  the  defendant,  if  he  could,  and  he  seems 
to  have  been  unwilling  to  participate  in  the  re- 
sponsibility of  settlement  of  the  debt  either  by 
word  or  act.  'The  cases  cited  upon  the  bim 
submitted  for  the  plaintiff  are  not  applf caUe  to 
these  facts.  The  case  cited  uptm  uie  brief  for 
the  defense,  Qorman  t.  Whe^^  10  Qray,  SOB, 
is  in  point. 

The  plaintiff  is  entitled  to  recover,  under  the 
money  count,  the  amount  which  the  defendant 
received  from  the  purdiaser  on  his  account. 

D^endant  dgfauited  aeeortUngly. 

Daoforth*  Viz^in,  BBMry»'Foeter  and 

Haskell.  JJ.,  ooncurred. 


Bonfonl  STEVENS  and  Robert  W.  QIL- 
.  MORE, 
e. 

Charles  SHAW. 

1.  An  assIgroM  of  aclaiminsnltineonity 
proceedings  is  not  required  to  tnoaree 
the  bill  in  equity,  or  the  writ  In  which 
the  bill  may  be  inserted  by  R  S.,  eh.  88. 

128,  129. 

2.  It  is  irrepil*r  to  present  prelliinniy 
qnestlona  in  equity  to  the  Inw  eonrt 

until  final  hearing;  but  where  pfkst- 
ponement  might  unjustly  defent  the 
end  sought  to  be  gained  by  the  prelim- 
inary proceeding,  the  ooart  will  •ntev- 
tnin  the  question. 
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(Penobsoot — Doolded  Deoember  8, 1886.) 

N  EXCEPTIONS.  (hemUed. 
Bill  in  Equity  inserted  in  a  writ  dated 
March  13, 1882,  praying  for  a  decree  to  reform 
a  certain  mortg^Ee  of  perBonal  property,  hay, 
dated  April  19, 1877,  mven  by  Stevens  to  Shaw, 
and  to  enjoin  Shaw  from  further  prosecuting 
1  entain  replevin  suit  for  a  certain  qiiantity  oi 
bay  contended  by  Shaw  to  be  embraced  in  the 
morteage,  in  favor  of  Shaw  against  Gilmore, 
dated  November  3,  1881,  and  now  pending  in 
tiiis  court. 

At  this  term,  Shaw  made  a  motion  in  writ- 
iu  that  "Nathaniel  Dustin,  assi^ee  of  Bobert 
W.  Gilmore,  one  of  the  plaintifla,  have  his 
name  and  |dace  of  residenoe  indoned  on  the 
writ  in  this  action." 

The  plainiifb  and  Dosttn  were  dtdy  notified 
of  this  motion,  and  appeared  by  cwunsel  and  a 
hearing  was  had. 

Shaw  introduced  the  before  mentioned  docu- 
meata,  also  the  following  dociunent: 

"Enow  lUl  men  by  uiese  preaents,  that  I, 
Robert  W.  OUmore,  for  a  full  and  valuable 
consideration  to  me  paid  by  Nathuuel  Dustin, 
of  Dexter,  Penobscot  County,  Midne,  do  here- 
in bargain,  sell  and  assign  to  said  Dustin  and 
his  legal  representatives,  all  the  right,  title  and 
interest  I  have  in  and  to  that  lot  of  hay  that 
WM  raised  on  that  farm  in  Defter  owned  by 
Charles  Shaw  and  lately  occupied  by  Sanford 
Stevens  in  the  summer  of  1881,  and  purchased 

5'  me  August  8,  1881,  of  said  Stevens,  and  on 
ovember  1,  1881,  replevied  by  said  Charles 
Shaw,  which  suit  is  now  pending,  all  my  right 
to  a  return  of  said  hay  so  replevied  and  to  dam- 
ages for  the  taking  or  keeping  the  same, 
and  all  my  righta  armng  in  any  wav  from  said 
purchase  and  said  replevin  and  m  any  suit 
therewith,  is  hereby,  for  the  above  consid- 
mtioB,  bargained,  sold  and  assigned  to  said 
Do^n.  He  is  to  have  the  same  rights  in  de- 
fen^g  said  replevin  suit  or  enforcing  judg- 
ment therein,  and  in  prosecuting  any  suit  m 
my  name  for  the  assertion  of  my  righta  in  re- 
gud  to  said  hay,  and  in  regard  to  reforming 
or  canceUng  any  claim  given  by  said  Stevens 
to  Shaw  upon  said  hay,  that  Icould  have  or 
ttsert  in  regard  to  the  same." 

The  court  refused  to  grant  the  motion,  to 
which  ruling  Slutw  excepts. 
Mr.  H.  B.  ^eree,  for  plaintifT. 
Jfr.  Josialk  Cromhy,  for  defendant 

Peters.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Ve  rerard  the  ruling  as  correct.  We  do  not 
lee  that  tbe  statutory  provision,  whf  di  requires 
sn  assignee  to  indorse  his  name  on  a  writ  or 
process,  was  intended  for  bills  in  equity.  R. 
S.,  ch.  82,  §8  128,  129.  There  would  be  an 
incongruity  in  it.  The  statute  requires  judg- 
Dwot  for  coats  to  go  against  tbe  assignee  and 
the  assignor  joint^,  If  the  otiier  side  prevails. 
But  whether  costs  shall  be  awarded  or  not  in  a 
case  in  equity,  is  for  the  court  to  determine,  as 
a  matter  m  its  discretion.  An  assignee  can  be 
ioclnded  as  a  party  in  a  bill  inequity,  when  he 
could  notbe  in  an  action  at  law.  Thereisaplaus- 
il^y  in  the  defendant's  position;  still,  we 
think  the  motion  should  be  denied. 

A  question  ansee  whether  a  bill  of  ezcep- 
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tions  can  be  heard  in  this  court,  before  a  case 
in  equity  comes  up  for  a  final  hearing.  Gen- 
erally, it  would  be  an  irregular  proceeding. 
But  the  peculiar  character  of  the  present  ques- 
tion hardly  admits  of  postponement.  If  any 
benefit  is  to  be  derived  from  it,  by  the  moving 
party,  we  think  it  would  not  be  an  infraction 
of  the  rules  usually  regulating  equity  proceed- 
ings, to  give  these  exceptions  a  privileged  po- 
sition on  tbe  docket.  It  is  authorized  by  the 
example  furnished  in  tbe  case  of  SpaultUng  v. 
FarweU,  62  He.,  819. 
SiceepHima  ovamded, 

Danforth*  Vix^la,  Hwamey,  Foster  and 
Haefcell,  JJ.,  concurred. 


SANDY  RIVER  RAILROAD  CO, 

Phillip  H.  "STUBBS. 

1.  The  pnrelutse  of  land  by  tho  director 
of  a  railroad  company,  over  which  he 
expects  the  way  may  be  located,  is  not 
neeeasaurily  to  be  considered  to  have 
been  auLcle  In  tnut  for  the  compat>y,  at 
its  option;  althoash  a  director  of  such 
a  company  is,  In  equity,  its  trustee. 

2.  A  rauroad  companjr  was  unable  to 
make  satisfactory  arran^menta  with 
a  land  owner  for  a  ri^ht  of  way  for  its 
track  and  for  land  for  its  buildings,  when 
one  of  the  directors,  without  any  sug- 
gestion from  his  associates,  pnreliased 
the  land  with  his  own  means  and  im- 
mediately reported  his  doinge  to  his 
associates,  who  at  once  repudiated  the 
transaction  on  behalf  of  the  company. 
The  track  and  buildings  of  the  compa- 
ny were  afterward  located  and  con- 
structed upon  a  portion  of  this  land,and 
commltteeSf  appointed  at  difiFerent 
times  for  the  purpose,  had  agreed  with 
the  purchaser  as  to  the  anoont  of  land 
needed  and  the  compensation  therefor; 
but  the  land  damages  were  not  ad- 
justed, because  he  would  oiUy  convey 
the  use  for  railroad  purpK>ees  and  not 
the  fee.  After  the  lapse  of  more  than 
three  and  one  hitif  years  from  the  time 
the  land  was  taken,  the  company  for 
the  first  timeclaimedthathe  purchased 
and  held  the  whole  land  In  trust  for  the 
company  and  brought  a  bill  in  equity  to 
compel  a  conveyance  of  all  the  land 
to  tne  company  upon  payment  of  tbe 
price  paid  therefor,  with  interest  and 
expenses.  Held,  that  the  bill  could  not 
be  maintained. 

(Franklin  Decided  Deoember  14,  1880.) 

APPEAL  from  a  decree  refusing  to  enforce 
an  alleged  trust,  and  to  compel  tbe  convey- 
ance of  titie  to  land  alleged  to  be  held  in  trust. 

The  case  is  stated  in  the  opinion. 

Mr.  S.  Clifford  Belcher,  for  plaintiff. 

Mr.  J.  P.  Swasey,  for  defendant. 

Virgin,  J.,  delivered  the  opinion  of  the 
co\ut:  • 
The  complainant  brings  up  this  case  by  vp- 
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peal  from  the  decree  of  the  Presiding  Justice 
who  heard  it  on  bill,  answer  and  proof. 

Its  claim  briefly  stated  is:  that  the  defend- 
ant, as  one  of  its  directors  and  for  its  benefit, 

Curchased  certain  land  in  the  Village  of  Strong, 
ut  took  the  conveyance  to  himself;  that  the 
Company  soon  afterward  located  its  track,  erect- 
ed ita  station  bouse,  water  tank  and  woodshed 
upon  a  portion  of  it;  that  the  d<^endant  holds 
the  title  to  the  whole  land  thus  purchased  in 
trust  for  the  complainant;  wherefore,  it  prays 
tliat  on  payment  to  liim  of  the  consideration. 
Interest  and  expenses,  he  he  decreed  to  convey 
to  the  Company. 

The  defendant  denies  that  he  acted  as  direct- 
or in  ha£  re  and  claims  that  the  Company,  be- 
ing unable  to  obtain  from  the  owner  a  right  of 
way  across  the  land  upon  the  terms  it  proposed, 
he  thereupon,  without  its  direction,  suggestion 
or  knowledge,  purchased  on  his  own  personal 
lesponsibility,  from  the  owner,  much  more  land 
than  was  necessary  for  the  Company's  use,  to 
the  end  that  it  might  have  so  much  of  it  as  was 
necessary  for  railroad  purposes,  for  a  reason- 
able consideration  or  for  such  a  proportion  of 
the  whole  consideration  as  the  portion  of  the 
land,  needed  and  taken  by  the  Company  idiould 
bear  to  the  whole  land. 

Several  of  the  allei^tions  in  the  bill  are  not 
proved  in  the  sense  m  which  they  are  set  out, 
and  some  of  them,  especially  in  paragraphs  four 
and  nine,  are  disproved.  And  without  unprofit- 
able extending  this  opinion  by  analysis  of  the 
testimony,  it  is  sufilcient  to  say  that  the  mate- 
rial facts,  established  by  a  fair  preponderance  of 
it,  are  these:  the  Company  was  organized  in 
April,  1879.  Prior  to  the  following  August,  it 
obtained  by  parol  gift  a  right  of  way  twenty 
feet  in  width,  not  including  any  land  for  its 
buildings,  and  located  its  track  across  land  of 
one  Porter,  in  the  Village  of  Strong.  Some  of 
its  citizens  and  the  two  directors,  including  the 
defendant,  resident  therein,  expressed  some  dis- 
satiafactitHi  thneto,  preferring  a  route  farther 
east  and  ceaier  to  the  buMness  center  of  the 
village.   Wherefore,  at  the  latter  date  men- 

iionra,  five  of  the  seven  directors,  together  with 
*orter,  assembled  at  the  defendant  s  office  to 
consider  the  proposed  change  of  location  which, 
if  made  would  also  cross  the  land  of  Porter.  A 
majority  of  the  directors  not  residing  in  Strong, 
being  at  least  indifferent  to  the  change,  strenu- 
ously contended  that  it  nuaftt  not  to  be  made, 
unless  Porter  would  i^ve  this  right  of  my,  land 
damages  for  railroad  buildings  oelng  inevitable 
on  either  route.  Bnt,  after  a  whole  afternoon's 
importunate  urging,  he  absolutely  refused  to 
accede,  and  the  projected  change  was,  there- 
fore, substantially  abandoned.  Thereupon,  the 
defendant  took  Porter  out  upon  the  land,  point- 
ed out  the  probable  proposed  route  and  there 
made  renewed  but  fruiuess  efforts  to  persuade 
him  to  ^ve  the  right  of  way.  Then  the  de- 
fendant proposed  to  personally  purchase  his  en- 
tire field,  which  proposition  Porter  perempto- 
rily declined  to  entertain.  As  the  last  resort,  the 
defendant  staked  out  some  two  and  one  half 
acres  of  it,  comprising  much  more  land  than 
they  anticipat^l  the  Company  might  need  for 
nil  its  purposes,  but  across  which  the  new  track 
might  probably  go;  and  after  considerable 
bantering.  Porter  agreed  to  take  |500  therefor, 
provided  the  defendant  would  erect  and  main- 
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tain  a  fence  against  the  remainder  of  the  lot; 
and  the  defendant  closed  the  trade.  Whereupon 
they  returned  to  the  office,  where  the  defend- 
ant made  a  detailed  report  of  bis  negottafioM 
with  Porter,  adding  in  substance  that,  having 
purchased  the  land,  he  could  accommodate 
the  Company  with  a  right  of  way,  and  with  as 
much  land  as  was  necessary  if  they  wished  to 
locate  there.  But  the  directors  expressly  repu- 
diated all  participation  in  the  defendant's  pu^ 
chase,  alleging,  among  other  reasons,  that  und 
there  was  not  worth  any  such  jnioe,  anddedar- 
ing  that  he  must  understand  that  it  washisown 
personal  bwle,  to  which  he  readily  and  express- 
ly assented;  whereupon,  they  separated. 

A  few  days  thereafter,  tlie  defendant  paid 
Porter  the  $500,  received  his  deed  containisr 
the  fencing  clause  and  caused  it  to  be  recfHded 
and  subsequently  built  the  fence.  There  wss 
no  other  consideration  for  the  land  thus  caa- 
veyed. 

In  September,  the  location  was  dianged.  In 
November  and  December  the  station  house  and 
water  tank  were  erected,  followed  by  the  run- 
ning of  the  trains  and  the  erection  of  the  wood- 
shed. 

Subsequently  the  parties  had  several  confer- 
ences in  relation  to  settling  the  damages  tm  the 
land  taken  for  the  track  and  buildings.  Still 
later  two  committees  were  chosen  for  the  same 
purpose.  They  staked  out  so  much  of  the  land 
as  was  deemed  necessaiy  for  railroad  purposes, 
agreed  upon  the  price,  but  failed  to  concludes 
final  adju8tment,becausethedefendantdeclined 
to  convey  the  fee  instead  of  the  use  of  the  land 
so  long  as  it  should  be  used  for  railroad  pur- 
poses. Thus  the  matter  stood,  until  February, 
1888.  when  the  defendant,  for  the  first  time 
during  the  three  and  one  half  years  of  his  own- 
ership of  the  land,  received  notice  that  the  Com- 
pany claimed  he  held  the  whole  land  in  troM 
mmply.  He  had  held  the  office  of  director  and 
clerk  of  the  Company  from  the  time  of  its  or- 
ganization to  November,  1888.  attended  its 
meetings,  and  never  before  received  any  inti- 
mation of  such  a  claim. 

Without  questioning  the  rule  so  clearly  recog- 
nized in  this  court, J?.  AN.  A.  if.  Co.r.Pocr. 
69  Me.,  277,  as  well  as  in  many  others,  that  his 
directorship  constituted  the  defendant,  in  law, 
an  agent,  and  in  equity  a  qu<ui  trustee,  at  least, 
and  thereby  estabhshed  his  fiduciary  character; 
fully  predating  the  foundation  of  the  impor- 
tant doctrine  by  which  equity  requires  that  the 
confidence  imposed  in  a  trustee  shall  not  be 
abused  for  his  personal  interests,  kee^g  con- 
stantly in  mind  the  jealousy  with  which  courts 
scan  me  dealings  of  a  trustee  with  respect  to 
matters  involved  in  the  trust,  holding  irith 
other  courts,  the  eettui  que  trutt't  right  ofavnd- 
ance  does  not  necessarily  depend  upon  the 
fraud,  or  bona  fide*  ot  the  truatee,  Buneomb  t. 
Jf.  T.  H.AN.R.  B.  Ob.,  84  N.  Y.,  11»;  and 
still  we  are  of  opinion  that  none  of  the  casesor 
the  principles  announced  therein  invoked  by  the 
complainant,  nor  any  of  the  numerous  others 
upon  the  subject  which  we  have  carefully  ex- 
amined, would  warrant  us  in  granting  the 
prayer  of  the  complainant 

Tlie  defendant  zealously  worked  for  the  In- 
terests of  his  principal  by  seeking  to  diange 
the  location  so  as  thereby  to  accommodate  the 
business  interests  of  thej^nnmunl^  In  which 
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ooe  of  ita  intermediate  stations  was  to  be  locat> 
ed.  This  result  tiad  failed  to  be  brought  about 
by  the  other  directors.  As  a  last  resort,  he  per- 
soD^y  purchased  what  was  then  c<Hisidered 
two  or  three  times  more  land  than  he  deemed 
the  needa  of  the  road  required  for  public  use, 
not  aa  a  speculation,  from  which  he  might  de- 
rive secret  profits  (Thomp.  Liab.  OS.  Corp., 
880,  §  8,  and  cases  in  noteg),  but  to  facilitate 
the  desired  object.  He  did  not  deal  with  the 
Ccmpany's  funds,  but  paid  his  own  without  any 
aanuance  or  intimaUon  that  the  ComDany 
would  erer  take  any  of  the  land.  He  did  not 
deal  with  the  Company's  property.  He  did  noth- 
ing which  he  concealed  from  its  Knowledge,  but 
frankly  and  promptly  disclosed  the  whole  trans- 
actioD  and  put  his  deed  upon  the  public  regis- 
tiy,  and  his  acts  were  repudiated.  He  did  not 
act  in  the  premises  in  anywise  inconsistent  with 
the  interests  of  his  eettut  gus  irutt,  nor  acquire 
for  himself  any  interest  adverse  to  his  Compa- 
ny in  any  sense  contemplated  by  the  rules  of 
equity  eoveming  trustees  and  eetiuit  que  trust- 
tat.  McGlanaftan  v.  Henderaon,  12  Ajn.  Dec, 
413;  VanEpptY.  Fan  8  Paige,  288,  241. 

There  was  no  opportunity  for  a  breach  of 
tmst,  the  defendant  standing  alone  against  the 
other  six  directors,  who  had  a  full  knowledge 
of  all  the  facts,  with  full  control  of  the  quea- 
tMHi  of  change  of  location.  If  they  concluded 
to  make  the  change  the  Company  could  only 
"ti^  and  hold  the  land  for  public  use."  R.8., 
ch.  54,  §  14.  It  bad  no  right  to  insist  upon 
having  the  fee.  If  the  parties  could  not  agree 
upon  the  land  damages,  the  statute  furnished  a 
tribunal  to  adjust  that  question.  R.  8.,  1871, 
ch.  61,  g  6.  u  they  oonid  not  agree  as  to  the 
"neceufty  or  extent  of  the  land  taken,"  thehr 
remedy  was  plain  and  adequate.  R.  B.,  1871, 
ch.51,S18. 

But  the  alleged  necessity  for  the  whole  land 
was  evidently  an  afterthought  on  the  part  of 
tbe  complainant.  Its  whole  conduct  down  to 
February,  1883,  points  in  that  direction;  the 
staking  out  of  the  land  appropriated,  leaving  a 
ponion  as  not  needed,  the  a^«ed  price,  based 
QjKtn  a  fair  proportion  of  the  whole  considera- 
tion paid  by  the  defendant,  ttie  three  reports  of 
outstanding  liabilities  for  land  damages  includ- 
ing the  defendant's  claim,  and  the  long  (more 
than  three  and  one  half  years)  acquiescence 
of  the  Company,  all  afford  ample  proof  that  the 
Cmnpany  then  took  a  new  departure. 

iwTM  afflrmed.   BiUditmimed  viith  etMti. 

PeterstC.  t/^&.,  Walton.  Libb^,Fo»kar 
ud  HatliBll,  JJ.,  concurred. 


Thomaa  H.  OLIVER 
e. 

William  H.  LOOK. 

A  petition  under  the  statute  of  Maine, 
H.  a,  ch.  lOL^  47,48.|in»iD«tbatthe 
respondent  De  snmmonea  into  ooart  to 
show  cause  why  he  ahonld  not  bring  an 
action  to  try  an  asserted  title  to  real 
•state,  should  contain  soch  a  deacrip- 
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tioa  of  the  real  estate  ae  will  give  no- 
tice to  the  respondent  to  whacland  the 
petition  referrad. 

.  (FrankUn — Dedded  Dooember  0,  ISSK.) 

ON  EXCEPTIONS.  Otierruled. 
The  case  is  stated  in  the  opinion. 
Mr.  S.  Cliflbrd  Belcher,  for  plaintiff. 
Mr,  H.  lu  WUteomb*  for  defendant. 

Foster^       delivered  the  opinion  of  the 

court : 

The  petition  in  this  case  ia  sufflcientiy  formal 
for  the  purposes  of  tlie  statute  upon  which  it  la 
based.  It  alleges  the  petitioner's  poeaeesion  and 
an  estate  in  fee  of  certain  real  estate,  togetlier 
with  an  averment  of  liia  information  and  belief 
that  the  defendant  makes  a  claim  adverse  to 
said  estate  by  vraj  of  mortgage  upon  the  same, 
and  praying  Uiat  he  be  summoned  to  show  cause 
why  he  should  not  bring  an  action  to  try  his 
alleged  title. 

The  only  objection  raised,  about  which  there 
can  be  any  question,  is  in  relation  to  the  suffi- 
ciency of  the  description  of  the  real  estate  set 
out  in  the  petition.  It  ia  claimed  that  this  ia 
not  BO  deflniteljr  described  as  to  give  the  defend- 
ant proper  nouce  of  the  land  in  question.  This 
objection  cannot  prevaiL  The  answer  which 
the  defendant  filM  to  the  peUUon  discloses  no 
such  objection  as  that  now  raised,  but  states 
that  the  defendant  has  an  interest ' '  in  the  prem- 
ises described  in  the  petition. "  It  would  seem, 
therefore,  that  the  description  therein  contained 
was  sufflcientiy  definite  to  give  notice  to  the  de- 
fendant to  what  land  the  petition  referred. 

We  see  no  reason  for  saying  that,  in  this  pro- 
ceeding, which  is  prelimioary  in  its  nature  to 
an^  action  that  may  be  brou^t  liy  the  party 
claming  title  adverse  to  the  petitioner,  the 
premises  are  not  suiflciently  described.  The 
descriptions  of  lands  in  a  demand  for  dower  may 
be  sufficient,  and  yet  not  as  definite  as  would 
be  required  in  a  wnt  for  its  recovery.  All  that 
is  required  in  snch^domand,  says  Wilde,  J.,  in 
Atwoody.  Ataood,  2Sb  Pick.,  286,  "is  that  the 
description  of  the  land  should  be  such  as  to  give 
notice  to  the  tenant  to  whaft  land  the  demand 
refers."  A  more  stringent  rule,  however,  has 
been  appli^  with  reference  to  the  certainty  of 
the  description  required  in  a  writ  of  entiy, 
dower  or  partititm.  Such  description  forms  the 
basis  of  a  formal  and  final  judgment  which  is  to 
fix  or  transfer  the  title  or  possession  adversely. 
In  those  actions,the  description  of  the  land  must 
be  Bocertain  that  seisin  may  be  delivered  by  the 
sheriff  without  reference  to  any  description  out- 
side the  writ. 

But  in  the  case  at  bar  we  think  the  defend- 
ant, from  the  description  given,  might  well  un- 
derstand to  what  land  the  petitioner  referred. 
The  premises  are  described.  Not  only  is  refer- 
ence by  deed  and  record  given,  but  the  number 
and  rangeof  the  lota  as  well,  togetherwith  cer- 
tain fractional  parts  thereof.  Such  description 
ma^  be  considered  sufficient  for  the  proceedings 
instituted  by  the  petitioner.  SiUoicaa  v.  HcUe, 
8  Allen.  63. 

Sxe^tiona  overruled. 

Peters,  Ch.  J.,  Danforth.  Virgla.  Iilb. 
hvy  and  Emery,  JJ.,  concurnd.  ^  . 
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Andiew  H.  MORGAN  ft  of.,  AppU., 

Nathaniel  T^BOOTHBT. 

Ad  »ppeal  does  not  lie  from  the  deeree 
of  the  Court  of  Insolvenc!;^  granting  a 
discharge  to  an  insolvent  who  has  made 
a  composition  with  his  creditors;  even 
althonsh  one  gfroand.of  appeal  be  that 
the  Jnd]^  refused  to  require  the  in- 
solvent to  undergo  an  examination  con- 
cerning his  property  at  the  request  of 
creditors  who  were  dissatisfied  with  the 
settlement 

(York  Decided  December  21, 188S.) 

INSOLVENCY  proceedings.  Appeal 

Nathaniel  T.  Boothby,  insolvent,  effected  a 
compromiiie  witti  his  creditors,  filed  in  the 
Court  of  Insolvency  an  agreement  si^ed  by  a 
majority  of  bis  creditors  and  by  creditors  hold- 
ing three  fourths  of  all  his  indebtedness,  in  the 
form  required  by  statute,  and  satisfied  the  court 
that  the  percoitage  named  had  been  paid  orde- 
posited. 

Appellants  then  filed  a  petition  for  an  exam- 
ination of  the  debtor,  which  the  court  reused 
to  grant.  The  court  then  granted  the  debtor 
Us  discharge. 

The  plaintiffs  appealed  from  the  refusal  of 
the  court  to  order  an  examinati<m  and  also 
from  the  order  of  discliarge. 

The  case  appears  in  the  opinion. 

Mrnn.  N.  ft  H*  B.  Cle&Test  for  appel- 
lants. 

Mr.  B.  Falrfldd.  for  appellee: 

No  appeal  can  be  taken  in  a  case  like  this,  R. 
8.,  ch.  70,  g  IS,  p.  670,  because  not  provided 
for  specially  or  generally;  nor  does  appeal  lie 
from  a  decision  of  a  judge  "  in  granting  a  dis- 
charge "  under  R.  S.,  ch.  70,  g  44,  p.  684. 

As  in  probate  appeals,  so  in  appeals  from  the 
Court  of  losolveDcy,  the  appellant  is  restricted 
to  such  points  as  are  specified  in  the  reasons  of 
appeal,  and  those  reasons  should  be  set  forth 
specifically.   In  Be  Hawket,  70  Me.,  218. 

Appellants  say"  Examination  should  have 
been  ordered."  Not  so.  Composition  papers 
had  been  filed.  The  percenta^  lUamed  had 
been  paid  to  the  requisite  proportion  of  the  cred- 
itors in  number  and  amount  The  court  had 
been  satisfied  <tf  Uds.  Nothing  remained  to  be 
done  but  to  grant  the  discharge.  "If  the  judge 
is  satisfied  that  such  agreement  is  signed,  etc., 
he  shall  give  such  de wor,etc.  ,a  full  discharge. " 
R.  8.,  ch.  70,  g  63. 

"  Insolvency  proceedings  stand  in  abeyance, 
so  to  speak,  while  the  negotiations  for  compo- 
sition are  going  on,  and  tney  revive  or  die,  ac- 
cording to  the  foihure  or  success  of  these  nw- 
tiatlons  of  the  debtor  with  his  creditor.  InSe 
Shaffer,  17  Nat.  Bankruptcy  Reg..  120;  In  Be 
AlanaoH  A  Tifft,  18  Id., 177;  InBe  Weber  Fur- 
niture Co.,  13  Id.,  529. 

As  to  the  unconstitutionality  of  the  composi- 
tion clause:  if  the  fact  that  the  question  cannot 
be  raised  under  these  proceedings,  is  not  suffi- 
cient answer,  Kinsleg  v.  Coutint^i'J  Me.  ,85,  is. 

Peters,  Ck.  J,,  ddivered  the  opinion  of  the 
court: 

86 


It  is  here  claimed  that  an  appeal  lies  from 
the  allowance  of  a  discharge  of  an  insolvent 
who  made  a  composition  settlement  with  cred- 
itors. The  case  of  InBetioyt,  76  Me.,  8M,  is 
an  authority  directly  opposed  to  such  claim. 
The  appellant  contoids  that  an  appeal  should 
be  open  to  him  in  the  [nesent  case,  becanse  be 
was  denied  the  privilege  of  having  the  insolT- 
ent  personallv  examined  concerning  bis  prop- 
erty. But  that  refusal  by  the  Judge  gave  no 
cause  for  an  appeal.  It  was  designed  that  a 
single  creditor  should  not  be  enabled  to  block 
or  delav  such  a  settlement.  The  idea  of  the  law 
is,  rapid  proceedings  and  speedy  setttement. 
Delays  have  a  tendency  to  lessen  the  amount  of 
an  insolvent  estate.  There  are  a  great  many 
matters  In  insolvency  proceedings  which  must 
be  finally  settled  by  tne  Judge.'  He  could  see 
no  expediency  in  an  examination  of  the  delrtor 
after  the  composition  agreemeot  was  entered 
hito;  and  we  see  none. 

Appeal  dUmiMed. 

Walton,  Virgin,  Libbey*  Foatw  and 
Haskell,  JJ.,  conciured. 


STATE 
«. 

William  A.  OERRISH. 

1.  An  indictment  for  eoneealing  stola 

goods  is  not  bad  because  the  propertyis 
collectively  instead  of  separately  valued. 

2.  Ezfseptions  to  a  refusal  to  grant  a  mo- 
tion in  aurest  of  Judgment,  cannot  be 
sustained,  on  the  ground  that  there  was 
a  want  of  proof  of  a  material  allegation 
in  the  indictment. 

3.  At  the  trial  of  an  Indictment  for  lar- 
ceny or  receiving  stolen  goods,  it  vast 
affirmative^  appear  that  the  goods 
had  some  value ;  this  may  be  inferen- 
tiallv  shown,  as  by  an  inspection  of  the 
goods  by  the  jury  or  from  a  descripti<Hi 
of  them  by  witnesses. 


(Tork- 


-Deolded  December  18,  isau 


ON  defendant's  exceptions.  Overruled. 
Indictment  for  concealing  st<^en  gooda 
The  case  is  stated  in  the  opinion. 
MessTi.  Copelaad  4b  Edgerly,  for  defend- 
ant: 

The  indictment  must  state  the  value  of  the 
articles  stolen.    OmmomBtalth  v.  &iiitk,  1 

Mass.,  246. 

Every  material  allegation  in  an  Indictnieot 
must  be  proved  as  alleged,  and  it  was  incum- 
bent on  the  State  toshow  that  the  goods  alleged 
to  have  bera  stolen  were  of  value.  Sope  v. 
Oemmontoealth,  9  Met.,  186;  Locke  v.  StaU,  83 
N.  H..  106. 

There  was  no  testimony  in  the  case  to  show 
that  there  was  more  than  one  pair  of  shoes 
taken,  and  there  was  no  evidence  that  there 
were  any  boots  belonging  to  Dalton.  'As  the 
defendant  may  have  been  convicted  without  be- 
ing found  guilty  of  concealing  anything  which 
the  grand  jury  and  the  traverse' Jury  concurred 
in  finding  tone  of  anyraljie,  the  verdict  should 
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tw  set  ulde.  Ckmrnonuxaith  t.  Lavery,  101 
Han.,  209;  (yOmneU  v.  Oommonviealth,  7  Met., 
460;  Hope  v.  GommomoefiUh,  9Met.,  184. 

Mr.  Trmak  M.  Hlf^flns,  County  Attorney, 
for  the  State: 

The  offense  of  receiving  stolen  property  is  s 
substantive  crime  io  itself,  and  not  merely  ac- 
Geasorial  to  the  principal  offense  of  larceny. 
Qmmonw&dth  t.  Barry,  116  BfasB.,  1;  State  v. 
BMxr,  S9  He.,  84;  1  Whait.  C.  L..  8th  ed.,  S 
«ea;  1  Bish.  Cr.  Proc.,  8d  ed.,  §  981. 

The  statute  of  this  State  makes  no  mention 
of  value;  it  requires  that  it  shall  be  property. 
Under  this  statement  value  need  not  be  averrra; 
or  if  averred,  it  need  not  be  proved.-  3  Bish. 
Cr.  Proc..  8ded.,§  718 

"Whether,  where  value  was  not  of  the  es- 
senceof  the  Indictment,  it  was  ever  necessary  to 
aver  it,  is  doubled  by  Hawkins  'for  any  otiier 
wrpoae  than  to  aggravate  the  fine,' "  or  penalty. 
Roscoe,Cr.  Ev.,  8th  ed.,  §  126. 

"If  Uie  punishment  depends  on  the  value,  it 
must  be  stated,  otherwise  it  need  not  be;  the 
some  rule  applying  here  (receiving  stolen  prop- 
ertv),  as  in  laicmy."  a  Bish.  Cr.  noc,  8d  ed..  g 
8  Redf.  Qni^l.  Ev..  §  108. 

It  is  required,  when  the  kind  or  extent  of  the 
punishment  depends  on  tiie  value  of  the  stolen 
uticles,  but  otherwise  when  it  does  not.  2  Bish. 
Cr.  Proc..  3d  ed.,  §  718. 

It  is  unnecessary  to  prove  the  value  laid  In 
the  indictment,  unless  the  precise  sum  forma 
the  essence  of  the  offense,  or  is  stated  as  a  mat- 
ter of  description.  Whart.  Cr.  Bt.,  8th  ed.,  § 
128;  Commmv>ealth  v,  MorriU,  8  Ctuh.,  674; 
Cmmonwealth  v.  MeKenneM,  90ray.  114;  Oomr 
mmiteaiUi  v.  Lawieat,  108  Mass.,  481;  State  t. 
ftwfc,  46Me.,  531. 

Value  may  be  inferred  from  the  general  tes- 
timony without  precise  proof.  Whart.  Cr. 
Sr.,  8th  eA.,%12»;Semsenv.  People,  57  Bsrh., 
124;  ChmmontOMltk  v.  Logan,  3  Brewst.  (Pa.). 
841.  ^    .  V 

But  where  value  is  not  essential  to  the  pun- 
iabment  it  need  not  be  proved,  though  need- 
lessly it  Is  alleged.   2  Bisb.  Cr.  Proc..  %  761, 

Sdel 

The  inspection  of  these  articles  by  the  Jury 
tat  the  purpose  of  ascertaining  that  they  were 
of  some  varue  was  competent;  and  if  such 
ioapection  th^  were  satisfied  that  the  artides 
were  of  value,  they  were  authorized  so  to  find. 
GmmoMffeaWi  v.  Burke,  12  Allen,  183. 

On  the  trial  of  an  indictment  for  larceny  of 
a  horse,  the  jury  are  warranted  In  finding  that 
he  is  of  some  value,  upon  evidence  that  he 
was  a  dark  sorrel  horse,  weighing  about  nine 
hundied  pounds,  had  a  long  tail  and  was  driven 
a  long  distance.    Oommonweaith  v.  MeKenney, 

The  jury  were  correctly  instructed,  that  if 
they  were  satisfied  by  all  the  evidence  and  by 
inspection  of  the  goods  alleged  to  be  stolen, 
that  they  were  of  any  value,  the  allegation  of 
nlue  in  the  indictment  was  sustained.  Proof 
<^  the  alkoed  value  was  not  necessary.  It  was 
ntfflcient  for  conviction,  that  the  property  al- 
ibied to  be  stolen  ^ould  be  shown  to  be  of 
some  value,  at  least  to  the  owner,  if  to  no  one 
else;  thinnof  novaluenot beingthesubjectof 
laneoy.  ammonwaliA  v.  Riggt,  14  Oiay,  878; 
Oommonweaith  v.  Lateleaa,  aupra. 

It  b  taaof^  that  the  article  stolai  was  of 


some  value,  and  that  fact  being  essential  to  con- 
stitute a  larceny,  the  general  verdict  of  guUty 
mustnecessarilv  include  the  finding  of  value  to 
the  property  alleged  to  be  received/  Common- 
wealth  V,  McKenney,  9  Gray,  118. 

In  Hope  V.  Comirumwealtk,  9  Met.,  134.  an  in- 
dictment for  larceny  in  two  counts,  the  ver- 
dict was  that  defendant  was  guilty  of  stealing 
one  of  the  articles  among  a  numt>er  of  others, 
chareed  in  the  second  count. 

Where  an  indictment  alleges  a  larceny  in  va- 
rious articles,  and  adds  only  to  the  collective 
value  of  the  whole,  such  allegation  is  not  suffi- 
cient, where  thedefendant  is  not  found  guilty 
of  the  larceny  as  to  the  whole.   Id.,  187. 

In  (yConjuU  v.  Oommomrmlth,  7  Met..  460. 
it  was  a  question  as  to  the  plea  of  guilty,  as  to 
fifty  dollars*  worth  of  stolen  property  alleged 
to  have  been  received  by  defendant. 

In  Commonipealthv.  Zavery,  101  Mass.,  209, 
a  rule  is  laid  down  that  is  not  consistent  with 
the  opinion  of  the  courts  of  this  State  as  laid 
down  in  State  v.  ffeod,  61  Me.,  868;  1  Whart. 
Cr.  L..  §  952. 

In  Locke  v.  State,  9Si  N.  H.,  106.  it  was  de- 
cided that  (in  larceny)  where  the  sentence  de- 
pends upon  the  value  of  the  property,  the  jury 
should  be  directed  to  find  the  value  of  the  prop- 
erty stolen. 

Peiera*  Oh.  J.,  delivered  the  opinion  of  the 
court:  • 

The  indictment  charges  the  concealing  of 
stolen  goods,  described  m  this  manner:  "One 
box  containing  about  twenty  pounds  of  tobacco, 
one  chest  of  tea,  thirty  pairs  of  shoes  and  ten 
pairs  of  boots,  all  of  great  value,  to  wit:  of  the 
value  of  $76." 

Several  matters  are  presented  under  the  mo- 
tion in  arrest,  which  we  cannot  consider,  be- 
cause they  arise  outride  of  the  Indictment  The 
only  point,  presented  under  the  motion,  that 
may  be  seen  upon  the  indictment  itself,  is  that 
the  goods  are  collectively  instead  of  separately 
valued.  But  this  does  not  render  the  indictment 
void.  It  may  have  made  ltdifficult  to  maintain. 
The  point  relied  on  by  the  defense  is,  that,  inas- 
much as  all  the  alleged  goods  were  not  stolen 
and  concealed,  the  entire  value  of  the  property 
may  have  attached  to  Hie  eoods  which  were  not 
stofen,  Mothers  being  valueless.  But  the  in- 
dictment itself  discloses  no  such  weakness.  The 
presumption  arising  from  a  gen^l  and  un- 
qualified verdict  is,  that  all  the  goods  were 
stolen  and  secreted.  The  verdict  saves  the  in- 
dictment, rendering  the  whole  record  good. 
State  V.  Hood,  51  Me..  868;  Oommontceatth  y. 
Lavery,  101  Mass.,  207;  8  Bfch.  Cr.  Proc.,  8d 
ed.,  §  714. 

The  counsel  for  the  respondent  asserts  that, 
as  a  matter  of  fact,  alt  the  creditor's  articles 
were  not  stolen,  and  produces  acopy  of  the  ev- 
idence for  our  examination,  that  we  may  see 
that  they  were  not.  But  that  is  a  matter  of 
proof  and  not  of  pleading.  To  meet  any  de- 
fect of  proof,  the  remedy  would  have  been  to 
request  rulings  appropriate  to  the  facts,  if  not 
given  without  request.  Or,  a  motion  to  set  the 
verdict  aside  as  being  against  the  proof  would 
have  reached  the  alleged  difficulty.  The  pohit 
is  presented  to  us  only  upon  exceptions  to  a  re- 
fusal to  sustain  a  moaon  in  arrest. 

In  theMllt^excepUoiis,  apdntisidadftiumni 
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the  ruling  of  the  Judge  in  another  question.  It 
Is  inferable  from  the  exceptions  there  is  no  evi- 
dence introduced  to  show  what  the  goods  or 
any  of  them  were  worth,  or  whether  worth  any- 
thing or  not.  That  is,  no  witness  tealifled  spe- 
cifically upon  the  question  of  value.  The  Judge 
was  requested  to  tell  the  jury  that  tlie  prose- 
cution must  prove  that  the  articles  named  in 
theiDdictment  were  of  value,  and  that  the  fact 
should  be  proved^  eridBDce  and  ms  not  to  be 
merely  inferred.  The  jury  were  instructed  that 
the  fact  of  value  must  be  proved  by  evidence.but 
that  they  miriit  infer  from  all  of  the  evidence 
in  the  case  whether  the  articles  were  of  some 
value  or  not.   This  was  correct. 

It  was  not  required  ttiat  the  fact  of  value 
should  be  established  by  any  separate  proof. 
The  lury  may  infer  it  from  an  inspection  of  the 
articles  or  from  having  heard  them  described 
by  witnesses.  The  jury  need  not  necessarily  be 
informed  of  what  they  can  see  for  themselves. 
Hanv  things  speak  their  own  value.  Res  ipta 
logiitiur.  Suppose  the  stolen  goods  had  been 
government  gold  pieces-  would  it  have  oc- 
curred to  anyone  that  a  witness  should  be  called 
to  swear  that  th^'were  valuaUeT  3  Bish.  Gr. 
Proc.,  I  751,  and  cases;  Oommonwealth  v. 
Burke,  12  Allen,  182;  OomnumweaU/i  r.  MeKen- 
ney,  0  Gray,  114;  Gommonviealtk  v.  Latelm,  108 
Mass.,  481. 

MeeepUona  overrv^. 

Walton.  Virgin,  Ublray*  Foster  and 
Hmkoll,  JJ.,  concimed. 


Thomas  H.  WELLMAN 
ft. 

John  DICKEY. 

1.  A  deed  bonnded  the  premise*  by  the 
center  of  a  road;  andioUowing  the  de- 
scription appeared  these  words:  "Ez- 
ceptiDff  the  roads  laid  out  over  said 
lands."  Held,  that  the  deed  craTOjred 
the  fee  within  the  limits  of  the  way,  sub- 
ject to  the  easement  of  the  public  in  the 
way. 

3.  Highway  surveyors  cannot  dig  for 
materials  suited  for  the  makine  or  re- 
pairing of  ways,  upon  land  ootude  the 
umits  of  the  way,  unless  it  is  unlnelosed 
BJid  uncultivated. 

8.  The  owner  of  land  upon  a  public  way 
may  lawfully  plant  ornamental  or 
sliade  trees  within  the  limits  of  the  way, 
if  the  public  use  ia  not  thereby  obstruct- 
ed or  endangered;  and  highway  surrey- 
on  who  destroy  snch  trees  without 
reason  or  necessity  are  trespassers. 

(Waldo  Decided  December  19, 1866.) 

ON  defendant's  exceptions.  Overruled. 
Action  for  trespass  tm  ro(d  properly. 
The  facts  are  stated  in  the  o^nion. 
Mem$,  Knowlton  &  Knowlton,  for  de- 
fendant: 

The  second  requested  instruction  should  have 
been  given  because  the  plaiatifl,  in  his  writ, 
claims  damage  for  cuttins  down  and  removing 
the  trees.  He  does  not  claim  damages  for  an 
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injury  to  his  crops,  but  for  an  injury  done  to 
the  land;  to  the  estate,  and  nothing  more.  Ut- 
ti«v.iWM£0r,8(OreenL),Me.,6;  Btarrr.Jadb- 
aon,  11  Mass.,  619. 

In  0!vr  V.  JTu/tmr,  68  He.,  493,  the  court  BiM 
to  the  jury  substantially,  "If  the  defendant  was 
inside  the  location,  he  was  not  guilty."  Excep- 
tions were  taken  and  the  lower  court  overruled 
the  exceptions. 

The  grantor  in  plaintifTs  deed  did  not  con- 
vey the  land  where  the  road  was  laid  out  twenty 
rears  before  the  date  of  the  deed.  The  general 
tMtmdaries  are  given,  conveying  the  whole 
tract  "except"  a  part  of  said  premises;  that 
excepted  part  vras  not  conveyed.  The  plaintiff 
has  no  title  to  the  excepted  land.  lahab.  ITin- 
throp  V.  Fairbanka,  41  He.,  807;  Bamf  v. 
Grant,  ^  Me.,  281. 

Exceptions  in  a  deed  are  always  a  part  of  the 
thing  granted.  Wiitihrop  v.  Fakhamki:  41 
Me.,  307,  Slate  v.  WUttm,  43  Me.,  9;  Avmv. 
AOen,  48  He.,  690. 

Mr.  ^raUam  H.  Fo^er,  for  plaintifl. 

Haskell*  •/'.,  delivered  the  o^nion  of  tiie 

court: 

Tr»pasB  quare  elavmm  for  the  cutting  dovu 
of  twenty  ornamental  trees.  The  defendant 
attempts  to  justify,  by  the  lawiul  performance 
of  duty  as  highway  surveyor. 

The  plaintiff,  in  1859,  entered  into  possession 
of  a  lot  of  land,  lying  "southvrardly"  of  ahigfa- 
wav,  imder  an  agreement  to  purchase,  and 
bitneTto  has  held  possession  thereof,  and  re- 
ceived a  deed  of  the  same,  October  14,  1869. 
He  planted  and  nurtured  a  row  of  shade  trees 
across  his  land  along  the  highway.  The  jury 
found  that  some  of  the  trees  stood  without  the 
limits  of  the  highway,  and  assessed  damage 

The  words  of  grant  in  the  plaintiff's  deed 
conveyed  the  land  to  the  center  of  the  hi^wtf ; 
but  following  the  description,  it  contained  the 
words,  ' '  excepting  the  roads  laid  out  over  sud 
laod."  To  the  instruction,  that  the  deed  con- 
veyed the  locus  to  the  center  of  the  road,  the 
derendant  has  exception. 

Such  construction  should  be  given  to  a  deed, 
that  each  part,  phrase  and  word,  may  have 
force  and  effect,  that  the  intention  of  the  par- 
ties, if  by  law  it  may,  shall  prevail;  and  excep- 
tions from  the  grant  must  be  construed,  ni 
cases  of  doubt,  most  strongly  wainst  the 
ntmtor.  Wortliington  v.  Hylyer,  4  Mass.,  196; 
Wyman  v.  Farra/r,  35  Me.,  64. 

The  intention  of  the  parties  to  this  deed  un- 
doubtedly was,  that  the  plaintifl  should  take 
the  title  to  ttie  center  of  the  way,  but  that  the 
easement  of  the  public.  Incident  to  the  uses  <A 
a  public  way,  should  be  excepted  from  the 
grant- otherwise  the  would  naturally  have 
been  ix)unded  b^  the  line  of  the  road.  More- 
over, the  exception  in  terms  is  of  something 
laid  out  over  the  land,  not  the  land  itself.  This 
construction  has  been  repeatedly  adjudged. 
Kuhn  V.  Fammoortk,  69  Me.,  404 ;  Ibttfc  v. 
Walker.  46  Me.,  380;  Mimlton  v.  TMlM,  64 
Me.,  218;  Leavtttr.  Towle,  8  N.  H..  9«:  iWeft- 
ardjxm  v.  Palmer.  88  N.  H.,  212;  Jamaica  flmd 
Aque.  Chrp.  v.  ChandXer,  0  Allen,  159. 

The  Presiding  Justice  instructed  Uie  jury, 
that,  if  the  defendant  dug  outside  the  linifls  of 
the  road  upon  the  loeu$,  where  "  it  was  culti- 
vated for  the  crops  of /gXasB^nlf^th  tnes 
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pUoted  upon  it,"  be  would  not  be  protected  by 
R.  S.,  ch.  18,  %  66.  To  this  instruction  the  de- 
fendant has  excepted. 

That  statute  authorizes  the  siureyor  to  dig 
for  materials  suited  for  the  makiax  or  repair 
of  ways,  in  land  not  inclosed  or  planted,  and 
£f  the  same  are  taken  from  land  without  the 
Units  of  the  way,  then  at  the  charge  of  the 
town.  The  statute  contemplates,  that  only  un- 
incloeed  and  uncultivated  land  sliall  be  subject- 
ed to  the  will  of  the  surveyor  in  such  behalf. 
If  tbe  land  is  seeded  or  in  any  way  prepared  and 
used  for  tillage  or  for  the  production  of  crops 
or  trees,  useful  or  omamenla],  the  aurveyor 
most  not  dig  upon  it;  such  land  is  "idantea," 
diat  is,  Bub}ected  totbe  uses  of  husbandry,  re- 
claitDed  from  a  state'of  nature,  so  that  it  has 
become  ' '  tillage  or  mowing  land,"  the  same  as 
"com  or  mea£>w."  Barrow*  t.  McDerme^,  78 
Me..  441. 

The  Presiding  Justice  instructed  the  jury 
that  if,  from  all  the  circumstances  snrrotmcUng 
the  case,  the  actira  of  the  mrr^yor  in  remoTinf 
the  trees  planted  within  the  limits  of  the  road, 
"was  reasonable,  and  not  corrupt  or  oppres- 
rire,"  be  would  not  be  liable  in  trespass  for  the 
act.  To  this  instruction  the  defen^nt  has  ez- 
ceptioD. 

Public  officers  should  act  faithfully,  discree^ 
ly  and  prudently,  with  b<Hiest  purpose  and 
without  corrupt  motive;  when  tbev  act  unrea- 
sonably, indiscreetly  and  without  lumest  pur- 
pose, and  with  intent  to  oppress  and  injure, 
they  do  not  liave  the  protection  of  law;  they 
are  violators  of  it  and  become  amenable  to  its 
ttlutaiy  provisions  that  afford  redress  to  the 
iniured  party. 

The  plaintiff  had  planted  a  row  of  shade 
trees  along  tiie  line  of  the  road,  some  within 
and  others  without  the  road  limits.  This  he 
had  a  lawful  right  to  do,  if  tbe  public  use  is 
not  thereby  obstructed  or  endangered.  The 
atatote,  R.  S.,  cb.  8,  ^  59,  VI,  encourages  this 
ntethod  of  beautifying  and  adorning  public 
tliorDughfares.  Trees  so  planted  are  a  public 
benefit  and  ought  to  receive  public  approval, 
if  not  official  care.  They  cannot  be  lawfully 
destroyed  without  the  call  of  public  necessity, 
R  8.,  ch.  127,  §  9.  Higfawav  surv^ors  should 
I»otect  and  guard  them,  ana  not  wantonly  up- 
root and  destroy  them,  without  reason  or  ue- 
cesaty,  as  tbe  jury  found  was  done  in  this  case, 
which  is  clearly  of  that  class  wherein  exem- 
plary  damages  may  tic  awarded,  if  the  jury  are 
of  <^ioD  that  suctt'Mutary  relief  ought  to  be 
given.  The  remaining  exceptions  are  imma- 
teriaL 

Bxccptiont  ovemxled. 

Petera  Ch.  J.,  Danforth,  Virgin.  Em* 
«v3r  Mid  FoBt*r,  JJ.,  concurred. 


Henry  W.  FEREIXS 

OUver  B.  HOBSE. 

Anutrried  wfwuui  in  Maine  mayleuw 
Imher  own  name  alone,  for  a  term  of 

Eears,  real  estate  conveyed  to  her  by  her 
nsband,  or  paid  for  by  him,  or  given  or 
devised  to  her  by  his  relatives,  aJthoofh 
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by  statatoiy  provision  she  eaanot  eon- 
regr  the  same  without  the  joinder  of  her 
husband. 

(TraoUiQ-Deddad  December  16.1866.) 

rORCIBLE  entiy  and  debdner.  J)tf€ndatU 
lUfauUed. 

The  plaintifTs  declaration  allmes  that  Oliver 
B.  Morse,  on  May  17,  1888.  who  had  before 
that  time  lawful  and  peaceable  entry  into  the 
lands  and  tenements  of  the  said  Henry  W.  Per- 
kins, situated  in  said  Town  of  Farmington,and 
described  as  follows,  to  wit:  the  farm  former- 
ly known  as  the  Dr.  Flint  farm,  on  the  easterly 
aide  of  Sandy  River,  lying  northerly  of  Hiram 
Guy's  farm;  and  whose  estate  in  tbe  premises 
was  terminated  on  June  18,  1883,  then  did  and 
still  does  unlawfully  refuse  to  qiiit  the  8aroe,al- 
though  tbe  plaintiff,  as  he  avers,  ^ve  due 
notice  in  writing  to  tbe  said  Morse,  thirty  davs 
before  Jime  18,  terminating  his  estate  in  tne  ' 
ivemises,  to  the  damage,  etc. 

And  for  [dea  the  sua  defendant  cornea  and 
defends,  etc.,  when,  etc.,  and  says  be  is  not 
guilty  in  manner  and  form  as  the  plaintiff  has 
thereof  complained  against  bim;  and  of  this  puts 
himself  on  trial. 

Plaintiff  put  in  evidence  deed  from  William 
H.  Bra^  et  at.,  to  Oeorgie  E.  Morse,  dated  De- 
cember 9,  1881,  conveying  the  premises  in  dis- 
pute. 

Mr.  H.  U  Whiteomb,  for  plaintiff. 
Mr.  J.  C.  Holman.  for  defendant. 

Peter*.  Oh.  J. .  delivered  the  opinion  of  the 

court; 

Real  estate  directly  or  indirectly  conveyed  to 
a  married  woman  by  her  husband,  or  nmd  for 
by  him,  or  ^ven  or  devised  to  her  by  ids  rela- 
tives, cannot  be  conveyed  by  her  without  the 
joinder  of  her  husbana;  except  real  estate  con- 
veyed to  her  as  security  or  in  payment  of  a 
bona  fide  debt  actually  due  to  her  from  her  hus- 
band. R.  8..  cb.,  61,  §  1. 

In  the  case  before  us,  it  appears  that  a  farm, 
with  buildings  thereon,  was  purchased  in  tbe 
name  of  a  wue  ai^  paid  for  fully  by  ber  hus- 
band. Tney  afterwards  separated,  now  living 
apart.  After  tbe  separation,  he  remaning  upon 
tbe  place,  she  let  it  under  a  sealed  lease,  in  usual 
form,  for  two  years,on  a  rent  payable  annually, 
to  the  complamant,  who  seeks  to  remove  tbe 
husband  from  the  possession.  The  only  ques- 
tion presented  by  the  case  is,  whether  tbe  leaae 
is  a  conveyance  within  the  meaning  of  tiie  stat- 
ute above  qucAed.  It  is  the  opinion  of  the  court 
that  it  is  not.  There  is  mucu  to  sustain  such  a 
conclusion. 

Tbe  word  convey  or  conveyance  must  refer 
to  an  alienation  of  the  estate,  a  transference 
of  tbe  title.  It  is  "real  estate"  that  cannot  be 
conveyed.  A  lease  is  personal  property.  It  bar- 

falns  away  a  temporary  possession,  does  not 
ispose  of  any  fee  or  tiue.  There  is  no  inhibi- 
tion against  a  sale  of  personal  property  by  the 
wife  alone,  although  given  to  her  by  uer  hus- 
band. 

Real  estate  "conveyed  to"  a  married  woman 
is  the  property  described.  "Cannot  be  convey-* 
ed  by  her'  are  tbe  words  to  be  interpreted.  A 
lease  may  be,  in  a  sense,  a  conveyance;  but  such 
la  not  the  commonly  accepted  nor^Oe  accur^e 
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meamiigoftheterm.  Wbeawesaypremisesare 
leased,  we  generally  raean  tbatthe  uee  of  them 
is  transferred;  and  by  the  term  conveyed,  that 
the  title  is  deeded.  It  is  a  significant  fact  that  the 
word  convey  is  many  times  used  in  the  Revised 
Statutes,  and  especially  in  chapter  78  relating 
to  conyeyances,and  ^nerally,  if  not  at  all  times, 
in  the  sense  of  an  alienation  of  the  title  to  real 
estate.  The  distinction  is  clearly  observed  in  ^ 
8.  which  provides  that  "No  conveyance  of  an 
estate,  etc.,  or  lease  for  more  than  seven  years" 
shall  be  eflectmJ  against  third  persons  unless 
the  deed  be  recorded. 

If  the  Legislature  intended  that  the  wife 
should  not  lease  property  acquired  by  her 
through  her  husband,  it  would  have  been  eas^ 
to  declare  its  intention  in  explicit  terms.  IL  is 
hardly  to  be  supposed  that  it  was  left  to  be  im- 
plied. A  mamed  woman  is  not  limited  in  the 
management  of  her  property,  however  obtained 
by  her.  She  may  control  its  income,  unless  she 
*  releases  it  to  herliusband.  How  can  she  manage 
this  property  or  control  its  income,  when  not 
oocupyjogit.unlessshecanrentit?  The  counsel 
for  the  dnendant  argues  that  if  the  wife  could 
lease  at  all,  she  can  lease  the  farm  for  ninety- 
nineyears;  aleaae  practicallyequivalenttoacoD- 
veyance  of  title.  This  argument  is  quite  plaus- 
ibte  but  not,  in  our  judgment,  sound.  If  the 
wife  cannot  make  a  lease  for  two  years,it  must 
be  because  she  cannot  lease  at  aU.  If  tiie  lease 
is  for  ninety-nine  years,  a  rent  will  be  presumed 
to  be  reserved.  It  would  be  different  from  an  ab- 
solute conveyance,  which  might  result  in  a 
waste  or  loss  of  tike  prox>ertT.  If  the  statute 
needs  amendment,  the  Legislature  can  amend 
it   We  construe  it  as  it  stands. 

An  appeal  to  the  authorities  sustains  the  view 
advocated  by  the  complainant.  Jacob's  Law 
Dictionary  gives  this  as  the  old  common-law 
definition  of  the  word  which  is  the  key  to  the 
dispute:  "Conveyance  is  a  deed  which  passes 
land  from  one  man  to  another."  In  Abendroth 
V.  Qreenwich,  29  Conn. ,  356,  a  party  was  to  con- 
vey a  bridge  to  a  town.  The  court  said:  "To 
convey  red  estate,  is  bv  an  appropriate  instru- 
ment, to  transfer  the  legal  tiue  to  it  from  the 


Nora.— In  Halne  the  statutes  confer  on  married 
women  a  liberal  right  of  holding  propertr  to  their 
separate  use,  Independentl7  of  their  busband^s  con- 
trol, vhloh  ttie  wife  may  relax  with  a  revocable  In- 
strument enabling  ber  husband  to  manage  It ;  and 
the  same  liberal  right  to  bold,  aoqulre  and  control 
separate  property  ezlsta  in  Hassaohusetts,  the  lan- 
vuage  of  whose  statutes  has  been  followed  in  sev- 
eral of  the  Western  States,  and  so  fiu  as  tlie  wife's 
control  Is  concerned,  the  courts  seem  disposed  to 
enlarge,  as  in  nilnols,  Wlsoonaln,  Minnesota  and 
Kansas.  Bcboul,  Dom.  Bel.,  212. 

Property  purchased  wltb  funds  bold  to  her  sepa- 
rate use,  or  with  Uie  proceeds  or  Income  thereof,  is 
her  separate  property.  Hutohlns  v.  Colby,  4S  N.  H., 
Ue ;  KlApatrick  v.  Banford,]a  Ark^  Ml ;  see,  Tel- 
ler T.  Bisbop.  8  Hinn.,  216. 

The  tendousy  of  modem  legislation  fs  to  secure 
to  the  wUe*B  separate  use  all  compensation  In  the 
nature  of  damages  for  Injuries  sustained  by  her 
through  the  negUgenoe-of  others.  Waldo  v.  Qood- 
BeU,atOono.,  Uoody  v.  Osgood,  60  Barb.,  6S8; 
Knapp  T.  Smttii,  tiupra. 
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present  owner  to  another."  In  Jfajw  v.  MabU, 
18  N.  Y.,  151,  a  question  arose  as  to  the  mean- 
ing of  the  word  conveyance,  in  a  statute  which 
providesthat"Nocovenant88hall  be  implied  in 
any  conveyance  of  real  estate;"  and  it  was  held 
that  a  grant  of  wharfage  for  one  year  was  not  a 
conveyance  of  real  estate.  In  ToTte  v.  Brace,  II 
Paige,S66.it  was  decided  that  a  lease  for  a  term  of 
years  was  uot.in  the  ordinary  sense  of  the  term.a 
conveyance  of  land.  In  thecaseof  In  Be  Hvnter, 
1  Edw.  Cfa.,  1,  it  was  decided  that  where  a  per- 
son was  to  convey  an  estate,  he  must  transfer 
"the  whole  title.''^  M<m  v.  Ruekman.  3  Blatchf. 
71,  decides  that  a  charter-parly  is  not  a  convey- 
ance of  a  vessel;  that  it  goes  to  the  use  and  not 
the  title.  In  Livermorc  v,  ^agley,  8  Mas8.j  487, 
it  was  determined,  upon  a  very  learned  discus- 
sion of  the  question  by  both  bar  and  court.that 
the  word  conveyance  in  the  Bankrupt  Law  of 
1800  referred  to  a  deed  of  land  and  not  to  a  bill 
of  .sale  of  personal  property. 

We  think  the  statutory  provision  under  review 
should  notbevetrgeneroualyinterpretedforttie 
husband,  whentfaeinterestsofthirdpersonsare 
likely  to  be  imperiled  thereby.  The  statute  Is 
very  broad  and,  in  many  instances,  has  been  a 
stumbling  block  in  the  way  of  innocent  pur- 
chasers. The  expediency  of  the  statute  la 
doubted  by  many.  It  adds  one  more  oppor^ 
tunity  for  k  defect  in  titles  which  the  public  rec- 
ords cannot  disclose.  With  what  safety  or  cer- 
tainty can  a  purchaser  ascertain  whether  an  in- 
tervening grantor  was  a  married  woman  when 
she  obtained  the  estate;  or  whether  the  estate 
was  paid  for  by  her  husband  or  herself;  or  who 
the  husband's  "relatives"  are  or  were;  and 
whether  any  of  them  gave  ber  tbe  property  Y 
Complete  protection  is  attained  only  by  taking 
no  real  property  from  any  married  woman  with- 
out the  joinder  of  her  husband;  and  this  rule  of 
caution  would  operate  harshly  against  married 
women  who  may  wish  to  sell  property  tadd 
strictly  in  their  own  riight. 

D^enddaU  iUfaiulted. 

Walton,  VIi^^,  Llbbex*  Foster  and 
Haskell,  JJ.,  conciirred. 


In  a  ease  tree  from  fraud  or  undue  Influenoa  the 
wife  may  mortgage  her  separate  property  to  secure 
a  third  person's  debt.  Bartlett  v.  BarUett,  4  Allen, 

The  rule  In  many  States,  under  ttaemarried  wom- 
en's Acts,  Is  tbat  tbe  husband  must  join  the  wife  hi 
oontracts  and  conveyances  relating  to  her  separate 
property,  particularly  her  real  estate.  Aiar^TnW 
T.SauMmry,!  AhL,43B;  MaolBy  v.  Love,  25  CU., 
807;  Uayorv.8ymmes,19Ind.,117;Hangbv.BlyUie, 
20  iQd.,  24 :  MlUer  v.  Wetberby,  12  Iowa,  US :  Dodge 
V.  Hollinsbead,  8  Minn.,  26 ;  Eaton  v.  George,  ISt  H. 
H.,  876 ;  Miller  v.  Hine,  13  Ohio  St.,C65 ;  Penu  v.  8em- 
enson,  £  Beasl.,  232 ;  Wright  v.  Brown,  U  Ps.  8t..224, 
James  v.  Bver^,  8  Oiant,  180 ;  Murphy  v.  Bright,  S 
Grant,  ns. 

While  In  other  States  her  sole  deed  of  her  eepatmte 
real  estate  is  sufficient  to  pass  ber  entire  Interest. 
Springer  v.  Berry,  4?  He,  830;  Farr  v.  Shertnan,  11 
Ulch.,83;  Bealv.  Warren,  2  Gray,  447;  and  see,  Col- 
lier V.  Connelly,  16  Ind.,  141 ;  but  her  execution  of 
a  oon\-eyance  In  blank  to  void.  Bums  v.  Lynde,  a 
Allen. «« 
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Royal  BURNHAH 

V. 

TOWN  OF  STRAFFORD. 

Themeation  was,  whether  the  plaintiff, 
Time  aeleetiBajit  borrowed  and  paid 
to  the  defendants  treasurer  for  its  bene- 
fit the  sum  of  $800.  The  treasurer  denied 
it,  and  to  strengthen  his  testimony,  his 
book  of  acconnta  was  introdueed,  on 
which  there  was  no  entry  of  such  pay- 
ment; held,  such  evidence  was  not  ad- 
missible in  rebuttal  to  prove  other  dis- 
erepanciee  in  the  treasurer's  accounts,  in- 
dependent of  and  collateral  to  the  quee- 
tkm  In  issue. 

<Deciaed  Januur  1%  ISM.) 

ASSUMPSIT.  Plea.generallssue.  Trial  by 
u.  juiy,  June  Term,  Iwi.  Judgment  on  ver- 
dict for  the  defendant.  Affirmed. 

The  case  is  stated  in  the  opinion. 

Jfr.  O.  W.  Cl«rk,  for  plaintiff : 

CUed  Chttr^maa  v.  Smth,  6  Wharton,  146; 
Gogfwea  v.  DoUiver,  Z  Mass.,  221;  1  Smith,  L. 
Css..  874 

Mmn.  Heath  ft  WllUrd,  for  defendant: 
at€d  Gardner  v.  Wajf,  8  Gray,  189;  Rode)t- 

hough  V.  Rot^ury,  4  Zab.,  491;  Hitt  v.  Socum. 

37Vt.,534;  Steph.  Dig.  Ev..  art.  10;  IWhart. 

Et.,  g  29;  1  Best,  Ev.,  §  255;  1  Phil  Ev.,  171, 

Walker.  Jl,  delivered  the  o[dnion  of  the 
conrt: 

The  qaestion  upon  trial  in  the  County  Court 
WB8  whether  the  plaintiff  delivered  to  H.  A. 
Hatch,  the  Treasurer  of  the  Town  of  Strafford, 
1300,  which  the  plaintiff  claimed  that  he, '  as 
one  of  the  selectmen,  borrowed^  for  the  Town 
ttd  paid  over  to  said  Hatch  as  such  treasurer 
4m  the  9th  d^  of  April,  1871.  The  defendant 
Town  denied  the  receipt  of  the  money  from 
(be  plaintiff  and  called  said  Hatch  as  a  wit- 
ness, who  testified  that  the  money  in  question 
wu  not  delivered  to  him,  as  claimed  and  testi* 
fied  to  by  the  plaintiff;  and  to  strengthen  and 
WffToborate  his  testimony,  the  town,  treasurer's 
book  of  accounts  of  moneys  received  and  paid 
otit,  kept  by  said  Hatch,  was  produced  in  evi- 
teux  to  snow  that  no  such  oedit  appeared 

rm  the  book.  The  plahitiff  then  (»11ed  S. 
Fraiy,  who  was  one  of  the  auditors  of  the 
defendant  Town  for  the  year  1870-71,  and  of- 
fered to  show  by  him  discrepancies  in  Hatch's 
accomits,  and  that  he  found  an  error,  in  theac- 
coiuits  of  said  treasurer  Hatch  for  that  year, 
of  $200.  The  County  Court  excluded  the  evi- 
dence thus  offered. 

It  is  contended  by  the  plaintiff  that  this  tes- 
tunony  was  competent  evidence  to  impeach  the 
f^anhja  of  Hatch's  book  of  accounts  as  treas- 
urer, aad  to  weaken  the  force  of  the  evid^ice 
derived  from  the  non-entiy  of  tlie  $800  in  ques- 
tioD,nponit. 

Hie  evidence  offered  had  relation  to  tnuisao- 
rt. 


m  OF  Stbattobd.  840> 

tions  prior  to  and  dlffoent  from  the  transac- 
tion which  was  the  subject  of  investi^Uon  and 
controversy  in  the  suit  on  trial.  It  had  no  rel- 
evancy to  the  suit  OD  trial. 

Tr^surer  Hatch's  book  had  been  produced 
in  evidence  by  the  defendant,  and  it  was  open 
to  any  ficrutiny  and  examination  to  which  the 
plaintiff  might  choose  to  put  it.  Its  credit  as 
evidence  depended  upon  its  appearan^,  the 
manner  in  which  it  was  kept,  the  order  of  the 
entries  as  to  the  time  and  ireedom  from  eras- 
ures and  alterations,  etc.;  but,  as  held  inQard- 
Tier  V.  Way,  8  Gray,  189,  the  production  of  the 
book  in  evidence  did  not  give  the  plaintiff  the 
right,  for  the  purpose  of  weakening  and  invali- 
dating the  force  of  the  evideD<%  (ferived  from 
it,  to  show  that  an  error  had  been  discovered  in 
Hatch's  account,  on  a  settlement  previously 
made  with  the  town  auditor,  concerning  items 
and  transactions  entirely  disconnected  with  the 
transaction  in  question;  nor  to  show  that  in 
his  accounts  as  treasurer  with  other  persons, 
whether  upon  the  same  book  or  other  books,  dis- 
honest charees  had  been  entered,  or  that  proper 
credits  had  been  omitted  therefrom. 

It  is  claimed  that  the  case  differs  materially 
from  that  of  the  production  of  a  trader's  book 
to  show  the  sale  and  deliveiy  of  ^roods,  in  this: 
that  the  production  of  the  book  in  the  case  at 
bar  was  for  the  purpose  of  deriving  evidence 
from  the  absence  of  the  entry,, tending  toshow 
that  the  money  was  not  deliv^ed  and  received 
as  the  plaintiff  claimed.  We  think  there  is  no 
such  distinction  to  be  made,  and  that  the  prin- 
ciple which  governs  the  admissibility  or  uiad- 
missibility  ot  the  evidence  is  the  same  in  each 
case.  In  the  one  case,  the  book  is  introduced  as. 
evidence  tending  to  show  the  delivery  and 
receipt  of  the  gwds  by  the  charge  thereof  upon 
the  book;  in  the  other,  as  evidence  tending  to 
show  that  the  money  was  not  delivered  and  re- 
ceived, from  the  amence  of  any  credit  of  the 
same  upon  the  book  where  it  was  the  duW  of 
the  witness  to  enter  it  if  he  had  received  it.. 
The  fact  that  Hatch's  book  was  his  book  of  ac- 
counts, as  town  treasurer,  does  not  change  the 
rule  touching  the  admissilrility  of  evidence  rel- 
ative to  ilB  credibility. 

In  law,  the  same  rule  is  applied  to  the  admis- 
sibility of  evidence  relative  to  a  town  oflBcer'S' 
book  of  accounts  as  to  a  trader's  book  of  ac- 
counts; and  evidence  which  is  inadmissible  to 
attack  and  weaken  the  force  of  evidence  derived 
from  a  trader's  book,  would,  for  the  same  reason  ^ 
not  be  admissible  to  attack  the  credibility  of  a 
town  officer's  book.  Their  credibility  must  be 
tested  by  pnmer  evidence  under  the  same  rules. 

The  objection  to  the  admission  of  evidence  of 
the  character  offered  by  the  plaintiff  in  this  case 
is,  that  it  is  evidence  of  an  independent  and 
collateral  fact  and  wholly  disconnected  with 
the  question  in  issue,  and  If  admitted  would 
tend  to  raise  a  new  and  independent  issue  which 
mij^ht  draw  the  minds  of  the  jury  from  the  real 
pomt  in  issue  and  mislead  them.  Evidence  of 
collateral  matter  is  admissible  only  in  excep- 
tional cases.  No  authority  has  been  referred 
to  showing  that  evidence  of  the  character  of- 
fered ,  falls  within  any  exception  to  the  rule  ex- 
cluding evidence  of  collateral  facts,  and  we  are 
not  disposed  to  depart  from  the  long  estatdished 
rule  upon  this  subject. 

ThtJxtdemgnti$aSlrmed. 
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Jah., 


James  DOHORTT 

V. 

Robert  MADOETT. 

1.  A  wrongfbl  detention  of  goods  from 
the  owner  by  a  naked  bailee,  on  proper 
demand,  is  a  couTenion  for  which 
trover  will  lie. 

%  Under  the  (MierAl  Isane.  the  defend- 
ant cannot  claim  that  the  plaintW  has 
sued  by  the  wrong  name. 
The  huBb&nd  alone  U  liable  for  the 
wrongful  detention  of  property  by  his 
wife,  which  waa  dellTered  in  specie  to 
her  in  his  presence,  with  his  approval, 
and  detained  for  their  use. 

4.  Admitting  the  truth  of  the  plaintifTs 
evidence,  it  is  a  question  of  l«,w  for  the 
court,  and  not  for  the  jury,  whether  he 
is  entitled  to  a  verdict. 

■9.  The  Act  of  1884,  whereby  a  married 
woman  conid  sue  and  be  sueo,  was  passed 
after  this  action  was  oommenoed  and 
hm*  no  application. 


(Dedded  JsaiuuT  S.  UM) 


Judg- 


ON  EXCEPTIONS  by  defendant. 
ment  affirmed. 
Trover.   Plea,  not  guilty.   Trial  by  jury, 
June  Term,  1864,  Orange  County.  Verdict  for 
the  plaintiff. 
Tue  facts  are  stated  in  tbe  opinion. 
Metart.  H.  A.  White  and  A.  M.  Dlekay, 
for  defendaot: 

The  bailee  ia  responsible  only  for  gross  neg- 
ItgcDce.  Story,  Bailm.,  58,  58;  Spooner  y. 
MaMoon.myi.,  300. 

There  was  no  conTersion  by  the  defendaot. 
Tinktr  v.  MarriU,  89  Vt.,  477. 

The  basis  of  the  tort  is  the  breach  of  tbe  con- 
inct  of  bailment  Story,  BaUm.,  g§  44,  55, 
WJ07. 

The  wife  should  have  been  joined.  Davit  v. 
Taylor,  41  XU..  405;  Chit.  PI.,  82;  Die.  Par., 
476;  JiUton  v.  TTOfrtfr.  41  N.  H.,  106;  S  Hill, 
■Torts,  5.  11. 

Metan.  S.  B.  Hebavd  and  Heath  * 
Careton*  for  plaintUf: 

The  joiy  had  DottaiDg,to  do  with  tbe  kind  of 
action  to  be  brought.  Underwood  v.  -Bart,  28 
Vt..  130. 

Trover  will  lie.  1  Cow.,  882;  6  Id.,  757;  18 
Pick.,  278;  2Ebp.,689;  2  Greenl.  Ev.,  §  644; 
2  Saund.,  187,  n.;  Sibley  v.  Story,  SYt.,  15. 

The  misnomer,  if  any,  could  only  be  taken 
advantage  of  by  plea  in  abatement  Gould, 
n.,  ch.  6,  §  79. 

The  action  wasprc^wrlv  brought  undnst tbe 
husband  atone.  Snawr.  ffattihan,  mVt.,  889; 
<3hU.  PI.,  98. 

Hoaa,  J.,  delivered  tbe  opinion  of  the 
■court: 

This  is  ao  action  of  trover  to  recover  for  a 
valiae  and  its  contents,  which  the  defendant  uid 
hfs  wife,  both,  refused  to  deliver  to  the  plaintUf 
on  demand. 

There  was  no  question  but  tbe  plaintiff  was 
the  owner  of  the  property  and  had  Uie  right  to 
its  possession  on  demand,  as  against  me  de- 
fendant He  was  the  hired  servant  of  the  de- 
fendant and,  as  such,  assigned  a  room  by  the 
-6 


defendant  In  bis  faonse,  fai  wbldi  to  sleep  sad 
keep  his  valise.  His.  evidence  ten(ted  to  show 
that  on  a  certain  occasion  be  delivered  the  vsUk, 
then  in  his  room,  and  the  key  thereof  to  tbe 
defendant's  wife,  in  the  presence  and  with  the 
approval  of  the  defendant  and  requested  ber 
to  take  care  of  tiie  same,  which  she  coDseotsd 
to  do;  and  that  having  seen  the  valise  m  its 
usual  place  in  his  room,  at  noon  on  the  8lh  of 
August,  about  one  hour  after  be  had  occssitm 
to  go  to  it,  and  asked  the  wife  for  the  key.  and 
on  going  to  his  room  found  Uie  valise  gone; 
that  the  defendant  and  his  wife  were  boUi  pres- 
ent in  the  kitcbeo,  which  adjoined  his  room, 
and  he  there  demanded  the  vsilise  of  both  and 
they  both  failed  to  deliw  it  and  daimed  to 
know  nothing  about  it;  that  he  never  obtsined 
his  valise  or  its  contents. 

His  evidence  also  tended  to  show  that  tb^ 
knew  tbe  contents  were  valuable,  and  thej, 
with  the  family,  alone  had  been  about  the  house 
during  the  interval  of  time  since  he  last  saw  iL 

I.  The  defendant  requested  the  coort  to 
charge  the  jury  tiiat  if  the  plaintifTs  testimooy 
was  all  true,  he  could  not  recover  in  this  font 
of  action,  but  the  action  should  have  been  case 
against  the  bailee.  The  court  refused  thus  to 
charge  and  the  defendant  excepted. 

The  reouest  was  manifestly  erroneous,  in  that 
it  called  tor  a  cliarge  to  tbe  jury  to  that  effect. 
It  embraced  a  pure  question  of  law  which 
should  be  addressed  to  the  court  alcme;  but  if 
addressed  properly  to  tbe  court,  the  court  would 
have  erred  if  it  had  complied  with  it.  No  prin- 
ciple of  law  is  better  settled  than  that  the  wrong- 
ful detention  of  goods,  by  a  naked  bailee,  from 
the  owner,  on  proper  demand,  is  a  conversion. 
Sibley  v.  Starj/,  8  Vt,  18;  2  Greenl.  Ev.,  §642. 

Tbe  court  properly  refused  to  ocnnply  with 
this  request. 

II.  Again;  the  defendant  requested  the  court 
to  charge  that  if  they  found  that  the  plalntUTs 
name  was  Robert  Mcintosh,  and  not  James 
Dohorty,  he  could  not  recover.  Strangely,  tbe 
defendant  relies  upon  TVpe  Foundry  v.  Speowr, 
5  Vt,  98,  to  support  this  request  The  doctrine 
of  that  case  is,  that  where  no  such  person  ss 
the  plaiotifl  named  exists,  tn  rerum  natura 
the  defendant  must  take  advantage  of  it  by  a 
plea  in  abatement  or  by  a  plea  in  bar.  It  is 
there  clearly  stated  that  the  plea  of  the  ^neral 
issue  admita  the  existence  of  the  plaiouff  and 
his  capacity  to  sue,  and  cases  are  cited  from 
Massachusetts  and  the  United  States  Supreme 
Court,  in  support  of  the  doctrine.  This  re- 
quest does  not  go  to  the  length  of  claiming,  on 
the  general  issue  even,  that  Uiere  is  no  such  per 
son  as  the  pUintlff  named,  but  that  Us  tnw 
name  was  Robert  Mcintosh.  This  request  on 
the  case,  especially  relied  upon  by  tbe  defend- 
ant, was  properly  refused  by  the  court 

III.  The  defendant  also  excepted  to  the 
charge  of  the  court  to  the  effect,  "That  it  the 
defendant's  wife  wrongfully  detsined  the  prop- 
erty in  question,  on  demand  of  her  therefor,  the 
defendant  would  be  liable  for  tbe  same,  for  that 
the  wrongful  detentioo  of  property  by  the  wife, 
in  a  case  circumstanced  Uke  this,  wouM  notbe 
her  tort  but  her  husband 's. "  We  find  no  error 
in  this  portion  of  this  charge. 

Says  Mr.  Greenleaf,  in  Vol  2,  of  hlswoi^on 
Evidence,  §  647,  on  the  general  subject  of  tro- 
ver: "  If  tbe  action  is  a^guA^Mhwbaiid  and 
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wife  the  plafntiff  must  aTor  and  prove,  either 
a  convereioii  by  the  wife  alone  before  marriage, 
or  a  subsequent  conversion  by  the  joint  act  of 
both;  and  it  seems,  that  in  i£e  latter  case,  the 
evidence  oueht  to  show  some  act  of  conrersioD 
other  than  tnat  which  merely  goes  to  the  acqui- 
sitiofl  or  detention  of  the  property  to  their  use; 
for  if  the  goods  remain  inwpecie,  in  their  bands, 
it  b  a  coDTeraioD  mly  by  the  husband."  To 
the  lilce  fanport  are  1  Cbit.  PL,  2  Saimd. 
(Wms.),  471;  Neltkrop  t.  Andemm,  1  Salt, 
114;  Dra^^.  I>\ilkes,  YfL,  166;  Shawv.  Hal- 
Uhan,  48  Vt.,  889. 

The  most  which  the  plaintiff's  testimony 
tended  to  show  was  an  acquisitioa  or  detention 
of  the  fooperty  <n  tpecie  by  the  defendant's 
wife,  for  their  use.  On  these  authorities  the 
durge  of  the  court  was  not  erroneous. 

We  know  of  no  statute  nor  decision  of  this 
coart,  existing  at  the  time  of  this  conversioD, 
that  gives  any  support  to  the  defendant's  fur* 
ther  contention,  uiat,  under  the  modification 
and  enlai^ment  of  the  rights  of  the  wife  as 
tbey  existed  at  common  -  law,  the  wife  alone 
flhoald  be  held  liable  for  her  torts,  even  when 
comiidUed  in  the  presence  and  witii  the  assent 
and  under  the  implied  authority  of  ber  hus- 
band. Whether  the  Statute  of  1884  effected 
nch  a  change  in  the  law,  we  have,  at  present, 
DO  occastou  to  inquire  nor  declare. 

The  retult  it,  the  judgmeni  i$e0trmed. 


TOWN  OF  TUNBRIDGE 
e. 

TOWN  OF  ROYALTON. 


TOWN  OF  CHELSEA 

V. 

1.  An  attorney  of  a  town  Instead  of  one 
of  Its  officers,  cmn  properly  its  name 
to  a  petition  broaght  under  No.  18  of 
the  Acts  of  1884,  praying  to  be  relieved 
firoBt  liability  of  aopporting  a  bridge 
in  another  tovn. 

2.  The  Aet  of  1884  did  not  apply  to 
pending  eases;  but  a  cause,  heuu  and 
disposed  of  In  1881,  under R.  L.,  §2978, 
was  not  pending.  Thefbrmer  statute 
was  passed  to  relieve  towns  from  all 
expenses  in  such  a  case;  the  latter,  to 
^portion  them,  and  has  no  applloa- 

(Dedded  Novnnber  S1,'18B6.) 

PETITIONS  to  the  Supreme  Court  of  Oran^B 
County,  heard  at  the  C^eral  Term,  1885. 
The  case  is  stated  in  the  opinion. 
Jfr.  8.B.  Hebard,  for  the  petidoners. 
Mmn.  Lamb  ft  Tarbell*  for  the  petitionee. 

Tafi,      delivered  the  opinion  of  the  court: 
These  cases  are  petitions  under  No.  18  of  the 
Acts  of  1884,  asking  to  be  relieved  from  lia- 
Wlity  to  support  a  bridge  in  the  Town  of  Royal- 
The  netitioDee  moves  to  dismiss  the  peti- 
tor  mat  they  are  not  properly  si^wd. 

TP. 


The  petition  In  each  ease  is  stgned  the  name  oi 
the  petitioning  town,  "by  its  attorney,  8.  B. 
Hebard."  The  Act  authoriring  the  proceeding 
reads,  "any  town,  etc.,  may  petition  the  court." 
It  nowhere  provides  for  the  signing  by  any 
particular  officer  of  the  town;  and  we  are  not 
aware  of  any  law  making  it  the  duty  of  any 
officer  of  the  town  to  sign  such  petitions.  An 
attorney  of  the  town  may  as  well  sign  as  the 
town  agent,  or  the  selectmen.  The  ngnature 
was  sufficient. 

The  Act  in  question  does  not  apply  to  cases 
pending  at  the  time  of  its  passage;  and  it  is 
claimed,  that  the  cause  in  which  it  was  origi- 
nally adjudged  that  the  petitioning  townashomd 
contribute  to  the  support  of  the  bridge  is  still 
pending,  an  adjudication  in  said  cause  having 
been  had  in  March.  1881,  under  R.  L.,  %  2978, 
which  permits  a  town  to  apply  every  five  years 
for  a  new  apportionment  of  the  expenses  of 
maintaining  tiie  bridge.  It  is  true,  another 
application  for  a  reapportionment  cannot  be 
made  until  March,  18w;  but  the  case  is  not  in 
court;  it  is  not  on  the  docket  of  tiie  court,  and 
the  court  have  no  power  over  it  in  any  respect. 
It  was  not  a  pending  case  at  the  time  of  the  pas- 
sage of  the  Act  of  1884. 

Again;  the  petitionee  urges  tiiat  this  proceed- 
ing cannot  be  sustained  until  the  expiration  of 
five  years  from  the  last  adjudication  under  R 
L.,  §3078.  There  is  no  sound  reason  for  so 
holdiDg.  Section  3978  presupposes  the  con- 
tinued liability  of  the  adjoining  towns,  and 
merely  provided  for  a  change  in  the  apportimi- 
ment  of  the  expense  of  maintaining  the  bridge; 
but  the  Act  of  1884  was  passed  for  the  purpose 
of  relieving  the  outside  towns  entirely  from 
bearing  any  part  of  the  expense  of  supporting 
bridges  or  roads  without  their  own  Umits;  and 
appbcation  can  be  made  for  such  relief  at  any 
^ne. 

The  motion  to  dinnitt  it  overruled. 


A.  T.  EASTMAN 
H.  T.  BARNES. 

1.  When  a  replevin  bond  is  conditioned 
only  for  a  return  of  apart  of  the  prop- 
erty, the  wait  should  not  be  dismissed 
except  as  to  that  fbr  which  mo  bond 
was  given. 

2.  The  plaintiff  cannot  remedy  his  mis- 
take by  filing  a  new  bond. 

(Decided  November  21, 1886.) 

REPLEVIN. 
Heard  on  motion  to  dismiss  and  motion 
to  file  a  new  bond,  June  Term,  1884,  Oran^ 
County,  Bowell,  J.,  presiding.   Motion  to  dis- 
miss sustained,  and  plaintiff's  motion  ov^ruled. 

Mr.  4,  K.  Darling,  for  the  plaintiff,  cited: 
a  L.,  g  1S82 :  Cam^  y.  Mww,  27  Y t.,  575  ; 
Bennett  V.  AlUn,  90  Yt.,98i;  Bent  r.  Bent,  48 


Nora.— In  replevin,  asalnat  attaohlng  offloer,  the 
demand  Iry  a  obattel  mortgagee  which  speolflee  col y 
part  of  the  property  mortgaged  Is  defective  as  to 
the  residue ;  even  though  referring  to  the  record. 
See,  Woodward  V. Ham (MaaB.)<»nf«,JWr,  .,  .,.1,^ 
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Vt.,  43 :  DriacoU  v.  Place,  44  Vt.,  253 ;  TJiur- 
ber  v.  Richmojid,  46  Vt..  395  ;  Clap  v.  Guild, 
8  Mass.,  153  :  Mansir  v.  Cfrosfiy,  6  Gray,  884  ; 
Morse  v.  Hodmn,  5  Mass.,  814  ;  Wilder  v.  Sia/- 
ford,  30  Vt,  899  :  THpp  v.  Howe,  45  Vt.,  623. 

Mr.  John  H.  Wataon*  for  the  defendant, 
cited:  Bennett  v.  AUen,  80  Vt,684;  Stoddard 
V.  Oilman.  23  Vt.,  668. 

Taft,  J.,  delivered  the  opinion  of  the  rourt: 
Replevin  for  a  cow  and  calf.  The  defendant 
moved  to  dismiss,  for  the  reason  that  the  bond 
taken  at  the  time  the  writ  was  served,  and 
which  was  regular  in  all  other  respects,  was 
conditioned  for  the  return  of  the  cow  onlv. 
The  fact  that  the  calf  was  not  mentioned  in  the 
bond,  did  not  render  the  bond  null  as  to  the 
cow ;  it  was  valid  aa  to  the  latter,  but  void  as 
to  the  calf.  The  bond  being  good  as  to  part  of 
the  property,  the  suit  should  not  have  been  dis- 
missed, except  as  to  that  part  for  which  no  bond 
was  given.  The  security  taken  by  way  of  bond. 
In  replevin,  is  a  substitute  for  the  property  ; 
and  the  defendant  Is  entitled  to  such  security  at 
the  time  his  property  Is  taken ;  if  he  does  not 
get  it  then,  he  never  may,  and  the  defect  can- 
not be  cured  by  fiUng  a  bond  subsequently. 

The  motion  to  file  a  new  bond  was  properly 
denied. 

Judgment  reversed.  Judgment  for  Hit  return 
of  the  ealf,  mt/i  dtma^et  to  he  attested  by  t/ie 
clerk  J  and  eattte  remanded. 


John  8PRAGUE 

Royal  ABBOTT,  Jr. 

1.  The  atatnte  provided  that  the  MlAot- 
nun  shonld  annually  asaem  a  state 
•ehool  tax  previoas  to  the  first  day  of 
January,  but  did  not  specify  the  list  on 
which  it  was  to  be  assessed ;  neld,on  gen- 
eral principles  of  law,  that  it  ahonla  be 
aaseued  on  the  list  last  completed  and 
in  force  at  the  time  of  the  assessment; 
In  this  case,  the  qnadrennial  list  com- 

Sleted  and  legalized  by  the  Legislature 
ov.  18,  188a 
8.  It  is  presumed  that  the  asseesment  was 
after  the  lecalisatUm  ot  the  list,  as  the 
exceptions  do  not  show  that  it  was  be- 
fore. 

(I>ectded  January  12, 18B6.) 

TRESPASS  and  case.  Plea,  general  issue  and 
justiflcation  under  certain  rate  bills  and 
warrants.    Trial  by  court,  December  Term, 
1884.    Judgment  for  the  plaintiff.  Reversed. 
The  facts  and  case  are  stated  in  the  opinion. 
Jfettrt.  M.  P.  Diilinghain  and  N.  It,  Boy- 
dea*  for  defendant: 

The  tax  in  question  was  a  state  school  tax. 
The  money  collected  does  not  belong  to  the 
town,  and  cannot  be  reoovovd  of  the  town. 
The  town  collected  it  as  an  agent.  Vt.  Cent.  R. 
R.  Co.  V.  BuHington,  38  Vt.,  200;  Spear  v. 
JBroi'aiTW,  24Vt.,419;  Wilton  v.  Beavey.mVt., 

m. 

The  tax  was  l^lly  assessed  aa  tiie  fall  list 
of  1882.  This  position  is  folly  sustained  by. 
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Royce,  J,  Clove  Spring  Iron  Woticey.  Cone,  5^ 

Vt.,  803. 

The  state  school  tax  is  provided  by  general 
law,  R,  L. ,  §  656,  and  is  not  voted  by  the  town. 
The  Act  of  1882,  No.  1,  provides  for  assessing 
state  and  county  taxes  on  the  list  next  previous 
to  laying  the  tax. 

Messrs.  Heath  ft  WlUard  and  S.  B. 
Hebard.  for  plaintifF: 

The  tax  was  not  a  state  but  a  town  tax.  It 
shoiJd  have  been^ssesaed  on  the  May  list.  R 
L..  g§  388,  354,  657. 

The  Legislature  uses  the  term  "state  taxes," 
in  the  sense  of  taxes  paid  into  the  state  treas- 
ury. All  provisions  of  law  relating  to  the  spe- 
cial fall  list  and  all  statutes  directing  any  taxes 
to  be  assessed  on  such  list  were  repealed  by  No. 
1  of  the  Acts  of  1883;  hence,  the  assessment  was 
illegal;  because  there  was  no  law  prescribing 
that  state  or  any  other  taxes  should  be  asseased 
on  such  list 

Walker.  J.,  delivered  the  opinion  of  the 

court: 

The  defendant,  as  collector  of  taxes  for  the 
Town  of  Brookfleld,  received  from  the  select- 
men of  said  town  four  rate  bills  of  taxes  for 
the  year  1882,  to  wit:  town,  state,  county  and 
state  school  rate  bills,  each  containing  a  tax 
against  the  plaintiff,  with  warrants  attached 
thereto  forcoUectioD.  The  plaintiff  having  neg- 
lected and  refused  to  pay  the  said  several  taxes, 
the  defendant  levied  upon  and  sold  two  shares 
of  stock  of  Randolph  National  Bank  belon^g 
to  the  plaintiff,  to  satisfy  said  taxes  in  accord- 
ance with  the  provisions  of  law;  and  this  suit  is 
brought  to  recover  the  value  of  the  stock.  The 
defendant's  defense  is,  Justiflcation  under  said 
rate  bills  and  warrants.  Ko  question  is  made 
as  to  the  proceedings  of  the  officer  under  the 
several  warrants,  if  the  taxes  were  properly  as- 
sessed. So  if  the  taxes  were  properly  giwcsacd 
the  defendant's  justification  is  made  out. 

There  were  two  grand  lists  for  the  year  1882: 
one  made  up  of  the  appraisal  of  personal  prop- 
erty and  polls  taken  in  the  spring,  and  the  ap- 
praisal of  real  estate  made  in  the  spring  of  1881. 
called  the  spring  or  annual  list;  the  other  made 
up  of  the  spring  appraisal  of  peraonal  proper^ 
and  polls,  and  the  quadrennial  appraisal  of  real 
estate  for  that  year,called  the  quadrennial  or  fall 
list.  The  latter  was  required  to  be  completed 
by  October  1, 1882;  but  in  the  Town  of  Brook- 
fleld this  fall  list  was  not  completed  until  a  later 
date,  and  was  afterwards  legalized  by  an  Act 
of  the  Le^tature,  approved  November  18, 
1882;  and  Uien  it  became  a  complete  and  legal 

list. 

Of  the  taxes  thus  received  by  the  defendant 
for  collection,  the  town  tax  was  assessed  upon 
the  spring  or  annual  list  of  Brookfleld  for  the 
year  1663,  and  the  state,  county  and  state 
school  taxes,  upon  tike  quadrennial  or  fall  list 
of  1882. 

The  legality  and  assessment  of  the  town, 
state  and  county  taxes  are  not  questioned.  But 
it  is  objected  that  the  so  called  state  school  tax 
was  assessed  upon  the  wrong  list,  and  claimed 
that  it  should  have  been  assessed  upon  the 
spring  or  annual  list  and  not  upon  the  quadren- 
nial list. 

This  state  school  tax,  as  it  is  usually  called. 
iS'a  tax  required  by  tiie  st|^te  to  ba  as 
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mm  tlie  grand  list  annually  hy  the  sdectmen 
(SdietownpTeTloas  to  the  first  day  of  Janiiary, 
and  to  be  collected  and  paid  into  the  treasurr 
of  the  town  before  the  first  day  of  the  succeea- 
ing  Murcb,  and  during  the  month  of  March  to 
be  divided  amonc  the  school  districts  of  the 
town.  R.  L.,  gS  867,  661.  Thetown  treasurer 
does  Qot  reoeive  the  money  so  collected,as  money 
bel(»iging  to  and  subject  to  the  control  of  the 
town.  The  officers  of  the  town  are  made  by 
law  agents  to  assess  and  collect  the  tax  and  dis- 
tribute the  money  to  the  school  districts.  Nei- 
ther the  town  nor  the  school  districts  have  any 
voice  or  vote  in  the  appropriation,  nor  any  con- 
trol over  the  same  by  their  respective  votes. 
It  is  a  tax  Imposed  by  authority  of  a  general 
law  of  the  State,  and  required  to  be  asBeflsed 
and  paid  over  annually  to  the  school  districts; 
and  on  failure  to  comply  with  the  law  a  pen- 
alty of  double  the  amount  of  the  tax  is  Imposed 
nprai  the  town. 

Act  No.  1  of  the  Acts  of  1882  amended  §  8S1 
of  the  Revised  Laws  specifying  upon  what 
grand  lists  taxes  should  be  ass^eed  sp  that  it 
reads  as  follows,  viz. :  "  Town,  village,  school 
and  Are  district  and  highway  taxes  voted,  on 
or  after  the  first  day  of  March  in  any  year  and 
before  the  first  day  of  March  following,  shall 
be  assessed  on  the  list  returned  to  the  town 
clerk's  office  in  May.  The  highway  tax  re- 
quired to  be  assessed  by  §8044,  shall  be  assfssed 
opon  the  list  returned  to  the  clet^'s  office  in 
May  of  the  year  in  which  such  tax  Is  assessed." 
Section  351,  K  L.,  g  85  of  No.  1  of  the  Acts 
of  1883. 

^ttifs  Actof  1B83,  state  and  county  taxes 
were  to  be  apportioned  among  the  towns  and 
dties  according  to  Iheir  population,  and  a  war- 
rant for  the  amount  apportioned  to  each  town 
transmitted  to  the  selectmen;  and  when  received, 
the  officers  of  the  town  were  to  determine  the 
per  cent  of  the  tax  necessary  to  raise  the  sum 
called  for,  and  assess  the  same  on  the  grand  li^ 
completed  next  previous  to  the  passage  of  the 
Act,  and  cauae  the  same  to  be  collected  and 
paid  into  the  proper  treasury,  or  draw  an  order 
on  the  town  treasury  for  the  amount,  or  borrow 
the  amount  on  the  credit  of  the  town. 

The  Act  of  1883  repealed  all  the  sections  of 
the  Revised  Laws  specifying  upon  what  Hats 
taxes  shotild  be  assessed  in  organized  towns  ex- 
cept §  351,  which  was  amended  so  as  to  read  as 
hereinbefore  stated.  It  made  provisions  for  the 
assessment  of  all  taxes  voted  by  towns,  school 
districts,  etc. ,  and  for  the  assessment  of  a  high- 
way tax  required  to  be  assessed  by  ^  8044,  and 
for  the  assessment  of  state  and  county  taxes 
apportioned  per  capita  to  the  towns,  particu- 
larly specifying  u|x>n  what  list  the  same  must 
be  assessed,  but  niade  no  provision  as  to  what 
Ust  the  state  school  tax  shall  be  assessed  upon. 
"Hie  only  law  relating  to  the  assessment  of  the 
state  school  tax  in  force  at  the  time  of  the  as- 
sessment of  the  tax  in  question  was  §  657.  re- 
quiring that  it  shall  be  assessed  upon  the  grand 
ost,  without  specifying  upon  what  list. 

The  quadrennial  list  of  Brookfield  for  the 
year  1882  was  completed  and  legalized  Novem- 
ber 18, 1882,  and  was  in  force  from  that  date 
as  a  legal  list  of  the  town,  upon  which  all  taxes 
were  to  be  assessed,  that  were  not  required  by 
law  to  be  assessed  upon  an  earlier  list.  The 
selectmen  assessed  the  tax  upon  this  quadren- 

TT. 


nlal  list;  and  as  the  exceptions  do  not  Oum  that 
the  tax  waa  assessed  before  the  completion  and 
legalization  of  the  same,  the  presumption  is 
that  it  was  assessed  after  the  list  was  completed 
and  in  force. 

The  court  will  not  presume  error  when  none 
is  shown  to  exist,  and  no  error  was  claimed  as 
to  the  time  of  the  assessment.  The  couusel, 
upon  both  sides,  argued  the  case  upon  the  as- 
sumption that  the  tax  was  aasessed  after  No- 
vember 28,  and  before  December  21,  1882,  and 
within  the  period  required  by  law  for  the  as- 
sessment of  this  tax. 

This  assessment,  then,  was  made  upon  the 
list  last  completed  and  in  force  at  the  time  of 
the  assessment ;  and  we  think  rightfully  and 
in  accordance  with  the  provisions  of  law. 
This  tax  was  not  voted  by  the  town,  and  was 
not  designated  in  §  S51,  R.  L.,  as  a  tax  required 
to  be  assessed  upon  the  spring  or  annual  list; 
and  its  assessment  must,  therefore,  follow  and 
be  governed  by  general  principles  of  law. 

It  is  well  scttl^  that  taxes  voted  by  any  mu- 
nicipal body  must  be  voted  and  assewed  upon 
the  grand  list  last  completed  and  in  force  at  the 
time  of  the  voting  or  laying  of  the  tax,  unless 
otherwise  provid^  by  law. 

And  we  think  the  same  principle  applies  to 
the  assessment  of  a  tax  required  to  be  ass^ed 
under  a  general  law  of  the  State;  that  is,  in  the 
absence  of  any  statute  directing  upon  what  list 
the  same  shall  be  assessed,  it  must  be  assessed 
upon  the  grand  list,  completed  and  in  force  at 
the  time  of  the  assessment,  if  made  within  the 
period  limited  by  law;  and  no  question  is  made 
but  that  the  assessment  of  the  tax  in  question 
was  made  within  the  time  required  by  the  law. 

There  was  no  other  list  then  in  force,  upon 
which  the  tax  could  have  been  legally  assessed. 

The  appraisal  of  real  estate  in  the  spring  of 
1881  was  substituted  for  the  quadrennial  ap- 

f>ralsal  of  1878,  and  was  to  continue  in  fon»m 
ieu  thereof  only  until  the  next  quadrennial  ap- 
praisal. So,  necessarily,  the  completion  of  the 
quadrennial  list  rendered  the  spring  list  of  1882 
invalid  for  the  assessment  of  any  tax,  except 
such  taxes  as  were  particularly  designated  and 
requined  by  law  to  be  assessed  upon  it. 

Therefore,  as  the  state  school  tax  is  not, 
the  statute,  required  to  be  assessed  upon  the 
s[Hlng  list,  it  follows  that  the  quadrennial  list 
was  the  only  list  in  force  upon  which  the  as- 
sessment could  have  been  legally  made,  at  the 
time  it  was  made.  As  this  holding  is  decisive 
against  the  plaintiff,  it  is  not  necessary  to  con- 
sider the  other  questions  raised  in  the  case. 

Thsjudgmmt  (tf  the  (hunty  Court  i»  reeer$ed 
emd  judgment  rtnder«d  for  the  difendaiU. 


Abu  SOUTHWORTH 
A.  L.  KIMBALL'S  ADMR. 

1  A  bill  in  eonitj  will  not  He  against 
the  adminis&ator  of  a  deceased  married 
woman^  estate  to  recover  the  value  of 
a  grovemment  bond,  claimed  to  have 
been  delivered  by  inlBtake  to  the  in- 
testate in  her  lifetime,  as  there  is  an  ad- 
equate remedy  at  law,  if  any. 

9.  But  if  the  orator  had  any  equity,  the 
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Mil  Bboald  be  dlamiHed  on  demurrer; 
as  it  is  not  alleged  that  the  intestate 
left  any  separmte  estate  to  be  obmrged 

with  tne  payment;  or,  if  eo,  that  it  was 
BufQcient\to  pay  ail  claims  in  fbll;  or 
that  the  bond  had  been  converted  into 
money;  or  that  commissioners  bad  been 
appomted,— the  prayer  of  the  bill  beinf 
that  tiie  valae  of  the  bond  be  decreed 
to  be  paid  out  of  the  funds  of  the  estate. 
8.  The  law  will  not  raise  an  implied 
promise  aeaiust  a  married  woman,  who 
cannot  make  a  valid  contract. 

(Deoldea  January  2, 1886.) 

BILL  IN  CHANCERY.  Heard  on  demurrer, 
December  Term,  1884,  Orange  Comity. 
Bill  dismissed.  Affirmed. 
The  facts  are  staled  by  the  court. 
Meatn.  Faniham  •  Chamberlln,  for 
orator: 

The  orator  did  Dothing  to  protect  his  rights 
for  a  tort;  nor  was  he  obtig^  to.  The  law 
will  raise  a  promise  to  pay.  The  sraarate  es- 
tate of  a  feme  covert  is  cnargeable  for  debts 
contracted  on  the  credit  of  it,  or  for  contracts 
made  in  benefit  of  it.  iT.  A.  Goal  Co.  v.  l>uett, 
7  PaiRe,  9;  Dale  v.  Rcbineon,  61  Vt.,ai;  TaU 
V.  Dedcrer,  18  N.  Y.,  266;  SaryearU  y.  Fi^wh, 
64  Vt,  884. 

The  rule  applies  as  well  to  an  implied  as  to 
an  express  promise.  Murray  t.  Azrtetf,  4Sim., 
88;  8.  a,  8  Myloe  &  K.,  226. 

There  was  no  adequate  remedy  at  law. 
Claims  of  an  equitable  character  cannot  be 
passed  upon  by  commissioners.  Hendrick  v. 
Cleaveland,  3  Vt.,  839;  Bit/tcn  v.  Sumner,  81 
Vt.,  671;  Bparhaviky.  Buell,  9  Vt.,  71. 

Tlie  iut^tate's  estate  will  be  made  liable  in 
equity.  Pieard  t.  Sine,  L.  R.,  6,  Gh.  App. 
Cas.,  274. 

Mr.  John  H.  Watson,  (Bradford)  for  de- 
fendant: 

A  married  woman's  express  contract  is  not 
ctiar^^blc  upon  her  sepanite  estate,  unless  the 
credit  was  given  to  the  estate,  not  to  the  indi- 
vidual.  Sargeant  v.  French,  64  Vt. ,  884. 

Her  general  eng^ements,  being  void  at  law, 
will  not  be  enf  ormd  in  equi^.  Bale  t.  Bobin' 
«m,  51  Vt..  21. 

No  promise  can  be  implied.  Ourtu  v.  Engti, 
2  Sand.  Ch.,  287;  Jt^tmn  v.  ChOlagJm,  8  De- 
Oex.,  P.  &  J.,  494. 

The  same  doctrine  is  held  in  New  Jersey. 
Arm^nm^  v.  Bou,  20  N.  J.  £q.,  109;  I^kim 
y.SUioU,2!iN.  J.Eq.,ia7. 

The  torts  of  a  marned  woman  cannot  be  sat- 
isfied out  of  her  separate  estate.  Peny,  Tr., 
§  659;  Wright  v.  Chard,  1  De  Qei.,  F.  &  J., 
567;  4  Jac.  Pish.  Dig.,  6108. 

The  remedy  is  adequate  at  law,  if  any.  K. 
L.,  §  3183;  Currier  v.  Boultrookl,  46  Vt,  84; 
Sftaw  y.  HaUihan,  46  Vt,  889;  Adama  v. 
^(Janw,  22  Vt.  60. 

Ross,/.,  delivered  the  opmion  of  thecourt: 
The  defendant  has  demurred  to  the  orator's 
bill  of  complaint  The  contention  is,  whether 
the  facts  admitted  by  the  demurrer  entitle  the 
orator  to  relief  in  a  court  of  equity.  The  con- 
trolling facts  set  forth  in  the  bill  are:  that  in 
1868,  the  orator  took  two  United  States  gold 
bearing  bonds  of  $100  each  from  the  intestate, 
10 


who  was  then  a  married  woman,  to  exchange 
for  other  like  bonds  having  a  longer  tena  to 
run;  that  be  did  so  exchange  them  and,  on  Uw 
6th  of  August,  1868,  by  mistake,  delivered  to 
her  three,  instead  of  two,  such  bonds;  tbatslie 
remained  a  married  woman  until  her  decease 
in  1868,  and  that  he  has  never  had  the  (100 
bond,  so  delivered  by  mistake,  returned  to  hhn, 
or  any  payment  or  interest  therefor.  He  piays 
that  the  defendant,  who  is  administrator  on 
estate,  may  be  decreed  to  pay  him  the  value 
thereof  with  interest  out  of  funds  beloagine  to 
her  estate.  There  is  no  afflrmative  aUegstwo, 
that  the  intestate  left  any  estate,  nor,  if  so, 
that  it  is  suiBcieot  to  pay  aU  claims  against  it  in 
full;  nor  that  he  ever  demanded  said  bond,  of 
the  intestate  nor  of  the  former  or  the  preKst 
administrator  on  her  estate;  nor  that  she  or 
they  have  converted  said  bond  into  monCT; 
nor  of  the  time  when  he  first  discovered  hs 
mistake,  except  it  was  after  the  death  of  the 
intestate;  nor  that  she  was  ever  made  awaie  of 
it  in  her  lifetime;  nor  that  the  bonds  were  her 
sole  and  sffliaiate  property;  nor  whether  com- 
missioners have  ever  been  appointed  on  her  es- 
tate. 

It  was  held  by  this  court  in  Brown  v.  Sumner, 
31  Vt,  678,  that  a  debt  resting  upon  a  promise 
of  a  married  woman  for  its  foundation  (in  that 
case  it  was  a  promissory  note)  could  not  be 
proved  and  enforced  through  conunissioners  oo 
her  estate,  such  promise  being  void.  But  in 
the  case  at  bar,  no  promise  is  alleged  and  none 
could  be  implied  from  the  facts  and  dream- 
stances  stated  in  the  bill.  It  does  not  appear 
that  she  ever  used  the  bond;  she  may  have 
kept  it  as  the  property  of  and  for  the  orator. 
It  follows  logically,  that,  against  a  person  in- 
capable of  making  a  valid  promise,  the  law 
would  not  raise  an  implied  promise  or  under- 
taking. Ourti*  V.  Brt^,  3  Sandf.  Ch.,  387; 
Perry,  Tr. ,  §  669;  Murray  v.  BarUe,  4  Shn.,8S. 

To  charge  the  separate  estate  of  a  married 
woman,  it  is  not  enough  to  show  her  promise, 
express  or  implied,  to  pay  the  debt.  It  must 
be  shown  that  the  debt,  for  the  payment  of 
which  the  promise  was  mtide,  went  to  the  benefit 
of  her  separate  estate  or  for  her  benefit  on  the 
credit  of  such  estate.  Sargeant  v.  FreniA,  54 
Vt,  884. 

If  it  be  admitted,  which  is  not  alibied,  that 
the  bond  went  to  the  benefit  of  the  intestate, 
there  is  no  allegation  that  it  went  for  the  bene- 
fit of  her  separate  estate,  or  that  she  left  any 
sole  and  separate  estate  to  be  charged  in  equity 
with  its  payment.  It  is  not  alleged  that  any 
interest  on  the  bond  was  paid  to  her  in  her  life- 
time. The  facts  of  the  bill  negative  that  the 
bond  was  delivered  on  the  ctedit  of  her  sepa- 
rate estate.  If  It  should  be  held  that  the  ora- 
tor's remedy  is  to  have  her  estate  in  the  bands 
of  the  administrator  charged  with  the  pay- 
ment, the  bill  is  lacking  in  the  proper  allega- 
tions to  raise  such  equity.  But  we  think  VatS, 
if  the  caiator  has  any  remedy,  he  has  an  ade- 
quate remedy  at  law.  If  the  bond  was  eon- 
verted  by  the  wife  during  her  lifetime  the  tort 
did  not,  at  common  law,  survive.  Hambig  v. 
Trott,  1  Cowp.,  871. 

Neither  could  the  tort  be  satisfied  out  of  ber 
separate  property,  if  any  she  had;  because  there 
is  no  contract,  express  or  implied;  which  shows 
an  intention  to  chvge  her  separate  estate;  nor 
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eu  piopet^t  delivered  by  nustake,  be  said  to 
be  deKTCred  to  a  married  woman,  on  the  faith 
or  creditof  her  separate  estate  <n-for  its  benefit, ' 
which  is  necessary  for  equity  to  charge  the  es- 
tate with  its  payment.   Bale  v.  Sobinxm,  51 

vt.ao. 

By  onr  statute,  g  2188,  trover  for  personal 
estate  survives.  If  the  intestate  had  coDverted 
tbe  bond  to  her  own  use  during  her  lifetime, 
by  convoting  it  into  money  and  adding  it  to 
lier  separate  estate,  tbe  orator  could  have  main- 
tsined  trover  against  her  and  her  husband  and 
could  have  taken  the  execution  issued  on  such 
judgment  against  the  property  of  either.  If 
ilie  oad  simply  detained  it,  in  gpeeU,  the  con- 
version would  have  been  to  tbe  use  of  the  hus- 
bai^  for  which  be  alone  would  be  liable,  as  held 
in  Dohorty  v.  MadgeU  \anU,  846],  the  present 
term,  and  in  8hav>  v.  HaUihan,  4(r  VL.  889.  If 
tbe  conversioD  was  of  such  a  nature  that  she 
would  be  liable  with  her  husband,  so  that  her 
property  could  be  taken  on  the  executioo,  we 
do  not  see  any  legal  objection  against  proving 
it  against  her  estate  before  commissionera,  if 
they  have  been  appointed;  and  If  no  commis- 
doners  have  beoi  appointed,  against  its  enf  orce- 
mrat  by  a  suit  at  law  against  tine  administrator, 
naleai  tbe  claim  has  become  barred  by  the  ap- 
pointment of  commissioners  and  a  failure  to 
prove  the  claim  before  them,  or  by  the  Statute 
of  limitations,  by  failure  to  sue  the  admlnis- 
tiator. 

If  the  bond  came  intact  into  the  hands  of  the 
sdministrator,  it  being  the  property  of  the  ora- 
tn-,  and  never  converted  by  any  act  of  the  in- 
iMtste,  tbe  orator  had  tbe  right  to  pursue  the 
administrator  at  law,  peraonaUy,  for  the  bond 
or  its  conversion. 

Tbe  bill  is  lacking  in  substance  necessary 
to  furnish  the  orator  with  equitable  relief;  and, 
we  think  from  the  facts  not  alleged, which  prop- 
a\y  might  be  brought  into  the  bill,  by  way  of 
amendmeot,  that  the  orator  has  adequate  rem- 
tAy  at  law  for  the  wroi^  if  any,  either  against 
the  esUto  of  Uie  intestate,  agdnst  her  husband 
or  against  the  administrator  personally,  unless 
he  has  lost  and  suffered  his  rights  to  become 
barred,  by  non-action  or  neglect. 

The  decree  of  the  Court  of  Chaneery,  diemiet- 
ing  thebiU,  i$  qfflrmed  and  the  coum  remanded. 


Zadocfc  H.  CAITFIELD 
e. 

Seymour  HABD. 

1.  A  partj^  muBt  show  that  he  was  in- 
Jund  bj-  the  eharM*  where  the  only 
earn,  it  any,  vaa,  that  it  vras  inapph- 
cable. 

t.  A  mortcmce  of  land  in  the  actual  a-d- 
T«ne  posaession  of  one  claiming  to 
ho\d  adversely  to  the  mortgagor,  is  void 
aa  to  the  claimant  t  thus,  in  an  action 
of  ejectment  between  a  mortgagee  and 
such  olaimant  the  court  instructed  the 
jury,  that  if  the  defendant's  posaesaion 
waa  **aetiial.  vlaible*  open,  notoriona 
aod  hoatile*  vpAvt  a  claim  of  owner- 
ship," the  mortgage  wae  void  as  to  him; 
IkeXia,  eorreet. 

8.  The  pnrehaaer  was  pat  upon  inqaiiyi 
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and  it  was  not  sufficient  to  Inquire  of 
the  mortgagor,  but  he  ahonld  have  im- 

a aired  of  the  poaaeasor,  and  before 
le  mortgage  was  taken.  He  cannot 
now  asaame  from  any  subsequent  reply, 
that  he  oonld  not  n&ve  learned  the- 
truth  from  the  party  in  possession  by 
due  inquiry. 

4.  One  may  have  a  homeatead  in  a  hoaae 
which  he  has  erected  on  land  occupied 
by  him  under  a  verbal  agreement  to 
convey,  but  such  an  agreement  as  a  court 
of  equity  would  decree  to  be  performed! 
and,  under  our  statute,  he  cannot  relin- 
quish bis  right  by  any  oral  statement  nor 
by  acknowledging  himself  as  tenant  to- 
one  who  claims  under  a  mortgage  exe- 
cuted by  the  original  owner  of  the  laud 
after  the  erection  of  the  bouse. 

5.  In  an  action  of  c^eotawot.  where  the 
defendant  is  entitled  to  a  homestead^ 
and  the  premises  in  contention  are  worth 
more  than  $500,  the  plaintiff  cannot 
recover  the  ezceast  as  the  statute*  R. 
L..  1  1907,  which  provides  for  settingout 
the  homestead  by  commissioners,  is  not 
applicable  to  a  trial  by  jury.  The 
verdict  could  not  properly  describe  what 
was  recovered. 

6.  In  an  action  of  ejectment,  gonerai  rep- 
utation in  the  vicinity  of  the  premise 
as  to  the  ownership  thereof,  is  not  ad- 
missible. 

7.  Distinction  between  a  gift  of  land, 
not  enforceable,  and  a  eoafaraet  with  a 
oonsldeTation. 

(Deoldea  Jannair  2, 188B.) 

EJECTMENT.  Plea,  general  issue.  Trial 
by  jury,  Jime  Term,  1888,  Bennington 
County.  Judgment  on  verdict  for  the  defend- 
ant, ttevereed. 

The  plainti£F's  evidence  tended  to  show  that 
Levine  Hard  mortgaged  his  farm  to  him  and 
bis  brother  in  1871,  and  also,  a  few  days  later^ 
to  one  Montgomery  ;  that  said  Montgomery 
foreclosed  hia  mortgage,  and  on  July  21,  1879, 
conveyed  the  premises  to  the  plamtifl;  that 
pending  said  foreclosure  proceedings,  said  Le- 
vine conveyed  said  farmto  Hary  Houston;  that 
in  April,  1880,  tbe  plaintiff  rented  the  de- 
manded premises  to  the  defendant  forone  year, 
and  that  the  letting  was  renewed  the  next  year; 
and  that  the  premises  in  question  were  a  part  of 
said  farm.  The  defendant's  claims  and  evi- 
dence are  sufficiently  stated  in  the  opinion  of 
the  court. 

Tbe  plaintiff,  in  rebuttal,  ofTered  evidence 
tending  to  show  that  said  defendant's  occupa- 
tion of  said  premises  was  not  adverse  to  the 
said  Levine,  but  by  his  permission;  and  that 
the  defendant  did  not  treat  nor  claim  said  prem- 
ises as  bis  own  private  property;  that  wlien  fihe 
plaintiff,  in  1679,  was  about  to  buy  the  Mont- 
gomery title,  he  applied  to  the  said  Levine  to 
know  if  tbe  defendant  had  any  claim  or  right 
in  said  premises,  and  that  aftowards  ttie  de- 
fendant came  to  the  plaintiff  and  stated  tiiat  he 
did  not  make  any  claim  thereto,  and  iJso  sent 
word  to  the  same  effect. 

Tbe  plaintiff  also  introduced  a  deed  from  tbe 
said  defendant  to  said  Maty  Houston,  dated 
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KoTember  10, 1870,  and  one  from  said  Hary 
Houston  to  tiie  plidntiff  dated  September  14, 

1880. 

The  plaintiffs  18th,  14th  and  15th  requests 
to  the  court  to  charge  the  jury,  in  substance, 
were:  that  if  the  jury  find  that  the  defend- 
ant was  tiolding  in  July,  1879,  adversely  to  the 
Montgomery  raortrage,  it  would  not  be  the 
-duty  of  the  plaintiff,  when'  buying  that  mort- 
gage, to  do  more  than  make  reasonable  inquiry 
of  the  defendant,  as  to  the  terms  of  his  posses- 
ision;  that  the  plaintiff  is  chargeable,  not  with 
what  the  defendant  now  claims,  but  with 
what  the  plaintiff  would  have  learned  by  such 
inquiry  in  1879  ;  that  if  the  plaintiff  at  that 
time  would  not  have  teamed  by  reasonable  in- 
-quiry  of  the  defendant  that  be  was  heading  ad- 
versely to  the  Montgomery  mortgage,  then  the 
plaintiff  was  not  chargeable  with  notice  of  the 
-defendant's  claims. 

Mesn-s.  Barton  Mnnson  and  J.  K. 
Batchelder,  for  plaintiff  : 

The  court  erred  in  refusing  the  plaintiff's 
18th,  14th  and  IStii  Tequests,  which  were,  in 
-anbrtance,  that  if  the  defendant  was  holding 
^adversely  in  1870  to  the  Montgomery  mortgage, 
it  was  the  duty  of  the  plaintiff  to  only  make 
reasonable  inquiry  of  the  defendant  as  to  the 
terms  of  his  possession ;  and  that  plaintiff  Is 
chargeable  by  reason  of  such  possession,  not 
with  what  the  defendant  now  claims,  but  with 
what  the  plaintiff  would  then  have  learned. 
The  question  is:  did  the  plaintiff  make  reason- 
able Inquiry?  Savingt  Bank  Y.  Jfiational  Bank, 
JtS  Vt.,  89  ;  Seyvwur  v.  DarrmB,  81  Vt,  180  ; 
8tafoTd  V.  Ballon.  17  Vt.,  3S9 ;  maiadeU  v. 
Steveag,  16  Vt,  186. 

Open,  exclusive  possession  is  sufScient  to  put 
the  purchaser  on  inquiry;  Sfiaw  v.  Beeb«,  85 
Vt.,  20fi;  but  this  possession  was  not  such  as  to 
render  this  mortgage  void.  Hipley  v.  Tale,  18 
Vt^230;  a.  C.  19Tt.,  156. 

The  defendant's  homestead  interest  could  not 
attach  until  the  expiration  of  fifteen  years.  Hia 
evidence  tends  to  show  nothing  more  than  a 
parol  gift  of  the  land.  h.  court  of  equity  will 
not  enforce  a  voluntary  agreement.  Antrobut 
V.  Smith,  12  Ves.,  Jr..  89 ;  Edwarda  v.  JoTiet, 
1  Mylne  &C.,fm  ;  Meek  v.  KetOeweU,  1  Hare, 
464;  2'atflor  v.  Utaplet,  8  R.  X.,  170. 

The  fact  that  the  defendant  made  improve- 
ments does  not  help  the  case  towards  an  equita- 
ble ownership.  Ptnckard  v.  Pirmkard'a  f/riTa 
diAdmrt.,  28  Ala.,  UQ\2)eVeavi  v.DeVeaux, 
1  Strob.  Eq.,  888;  Bvckerv.  AbeU,  8  B.  Mon., 
566;  Boie  v.  Davia,  14  Tex.,  881. 

Some  of  the  cases  hold  that  the  donee  has  an 
equitable  lien  for  what  he  has  expended;  but 
there  can  be  no  homestead  in  such  lien.  Pos- 
session under  a  contract  not  enforceable  in  equ  i- 

is  not  adverse.  Brtggs  v.  Proater,  14  Wend., 
^7  ;  Jaekaon  v.  Johnaem,  5  Cow.,  74. 

At  all  events,  the  plaintiff  can  recover  the 
«xcess  above  the  homestead.  EvarU  v.  Dun- 
tan,  BrayL,  67  ;  1  Burr.,  829 ;  Guy  v.  Rand, 
Oro.  EUz..  18. 

Mr.  i,  C.  Baker,  for  defendant: 

Th6  consideration  for  the  land  on  which  the 
house  was  erected,  was  the  removal  of  the 
defendant  to  it,  and  taking  a  permanent  inter- 
est in  the  father's  business.  Lasting  improve- 
ments were  made  on  the  land.  A  court  of 
equity  would  have  decreed  specific  perfonn- 
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ance.  Story,  Eq.,  §  761;  Brown,  Fixt.,  g  487; 
Adama  v.  BoekweU,  16  Wend.,  285;  Harder  r. 
Harder,  2  Sandf.,  17;  Stark  v.  WOder.  86  Vt., 
752;  Ori^h  T.  Abbott.  t»Yt.,  8S6;  Hoinui  t. 
Caden.  57  Vt.,  111. 

A  parol  promise  to  "give"  land,  accompa- 
nied with  possession  and  with  substantial  un- 
provemente,  will  be  enforced  in  equity.  Free- 
man T.  Freeman,  48  N.  Y.,  84;  Hardeaty  v. 
Richardmn,  44  Md.,  617. 

In  such  case  the  land  is  treated  precisely  as 
if  the  conveyance  had  been  made.  Story,  Eq., 
790;  Huffman  v.  Hvmmer ,  2  C.  E.  Green.  368; 
Worrall  v.  Munn,  88  N.  Y.,  187;  Setonv.  8lade, 
7  Ves.  Jr.,  264. 

The  defendant  had  a  homestead  in  the  prem- 
ises, which  could  not  be  lost  by  any  statement, 
or  acknowledgment  of  tenancy,  or  by  his  deed, 
unlesshis  wi^  joined.  R.  L.,  g  1904;  AbeU  v. 
Lathrop,  47  Vt,  875;  WhiUman  v.  Field,  58 
Vt,  554;  MeCUiryY.Bh^.mYi,,  254;  .Awett 
V.  Quyer,  88  Vt.,  218;  Danforth  v.  BeaUk,  43 
Vt.,  188. 

Certainly  the  defendant  had  an  eqiutable  in- 
terest In  this  land,  as  soon  as  he  completed  his 

house;  and  one  may  have  a  homestead  ilghtia 
such  interest  Mdrganv.  Stmrna,  41  Vt,  8W; 
Boant^a  Err.  v.  Boam,  46  Vt,  486. 

The  plaintiff  could  not  recover  the  excew 
above  the  homestead.  Furdee  v.  LindUy.  31 
III.,  174. 

The  mortgage  was  void  as  to  the  defend- 
ants. Blmena  v.  White<ma,  16  Vt..  121;  Rip- 
ley V.  Tale,  19  Vt.,  186. 

The  plaintiff  was  put  upon  Inquiry;  and 
took  by  his  deed  subject  to  the  rights  of  the 
party  in  possession.  McDanieh  v.  FlotBer 
Brook  J^g.  Co..  22  Vt,  274;  Stetma  v.  Oood- 
enough,  26  Vt,  676;  Pope  v.  Henry,  24  Vt.,6W; 
HdUok  T.  8tarr,  6  Vt,  26S. 

Rosa*     delivered  the  opinion  of  the  court: 
The  plaintiff  placed  his  tight  to  recover  the 
demanded  ^iremtses  upon  the  fact  that  he  held 
the  record  title. 

The  defense  rested  upon  three  grounds:  that 
the  defendant  was  in  adverse  possession  of  the 
premises,  claiming  to  own  them  when  the 
plaintiff  took  his  deed  thereof;  that  he  tiad  ac- 
quired apossessoiy  titlethereto  by  fifteen  yean 
of  continuous,  open,  adverse  poMesrion,  under 
a  daim  of  ownership;  and  that  if  he  bad  not 
acquired  such  title,  he  went  into  the  occupa- 
tion of  the  premises  under  such  circun)stSD<», 
that  an  equitable  interest  therein  at  once  ac- 
crued to  him,  and  therelrr,  a  homestead  ri^t 
which  he  could  not  state  away  nor  defeat,  by 
acknowledging  himself  to  he  tenant  to  the 
plaintiff,  and  could  only  convey  by  deed  In 
which  his  wife  joined.  He  gave  evidmoe, 
which  was  more  or  less  contradicted  by  the  evi- 
dence introduced  by  the  plaintiff  in  suwort  of 
these  several  grounds  of  defense.  It  was, 
therefore,  inctmibent  upon  the  court  to,  adapt 
its  instructions  to  the  juiy,  to  the  iasoeB  thus 
formed. 

1 .  It  is  not  contended  that  the  instractitms  in 
regard  to  the  acquiring  a  possessory  title  to  the 
premises  were  incorrect;  but  it  is  claimed  that 
they  were  not  applicable  to  the  case,  because 
that  issue  was  not  really  in  the  case;  and  iot 
that  reason,  such  instructions  were  confunag 
to  the  minds  of  the  jurors.   We  think  this  issue 
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was  fairly  and  fully  raised  by  the  defendant's 
tvH&ux,  and  hence  the  instructions  were  prop- 
«riy  pyeo.  But  if  this  issue  was  not  folly 
nised,  the  plaintiff  faila  to  diow  that  giving 
correct  instructions  thereon  was  Ic^  error 
causing  him  injury,  which  is  necessaiy  to  en- 
title bim  to  a  revernl  of  the  judgment  and  a 
trial  nofo. 

3.  Kor  do  we  discover  legal  error  in  the  in- 
itractions  of  the  court  upon  the  subject  of  the 
defendant's  adverse  possession  and  occupancy 
of  the  premises,  defeatingas  to  bim,  the  opera- 
tion of  the  plaintiff's  deed  thereof.    When  the 
deftodant  look  possession,  the  premises  were 
owned  by  Levine  Hard,  from  whom  both  par- 
ties claim  title,  or  right  to  title.   The  Mont- 
gomery mortgage,  under  which  the  plaintiff 
derives  his  title,  was  given  several  jeMs  after 
the  defendant  went  into  actual  possession  of  the 
demanded  premises.   The  court  told  the  jury 
that  if  the  defendant  was  in  actual  adverse  pos- 
session of  the  premises  when  the  Montgomery 
mortgage  was  given,  it  would  be  void  as  to  him, 
"Because  the  statute  provides,  R.  L.,  1968, 
that  deeds,  leases  and  other  conveyances  of  land 
shall  not  have  effect  to  convey  such  lands,  as 
sgaiDst  an  adverse  daimant,  nis  heirs  or  as- 
sigDs,  if,  at  the  time  of  the  delfveiy  thereof, 
such  lands  are  in  the  actual  adverse  possession 
of  the  person  claiming  possession  to  the  same 
adverselv  to  the  grantor,"   It  defined  the  pos- 
session uiat  was  necessary  to  thus  operate,  as 
actual,  visible,  open,  notorious  and  hostile,  un- 
der a  claim  of  ownership  as  against  the  grantor. 
This  is  a  full  statement  of  the  law,  in  regard  to 
such  adverse  possession  and  its  effect  upon  a 
conveyance  made  pending  such  possession. 
The  court  told  the  jury  tliat  such  possession 
was  notice  to  the  purchaser  of  the  rights  of  the 
possessor.    The  defendant  does  not  contend 
that  this  is  an  erroneous  statement  of  the  law 
in  regard  to  such  possession,  but  contends  that 
h  was  erroneous  in  this  esse,  because  the  plaint- 
iff's testimony  tended  to  show  that  upon  in- 
qniry  of  the  defendant,  subsequently  to  acquir- 
ug  his  rights  under  the  foreclosure  of  the 
Montgomery  mortgage,  the  defendant  did  not 
claim  to  own  said  premises.   But  the  defend- 
ant squarely  denied  making  any  such  concession. 
It  is  true  that  the  purchaser,  by  such  possession, 
is  not  put  upon  inquiry  of  anything  which  he 
would  u(A  have  learned  if  he  had  duly  and 
fnlly  inquired  of  the  person  in  poeseadon,  in 
renrd  to  the  rights  he  claimed  in  the  premises 
wEich  be  was  thus  occupying.   The  instruc- 
tions of  the  court  do  not  leave  the  jury  to  find 
that  the  plaintifl  would  be  affected  by  any 
knowledge  In  regard  to  the  character  of  the 
defendant's  poBsodon,  whi(^  he  would  not 
have  learned  oy  due  Inqubj  of  the  defendant 
The  fallacy  of  the  plalntiff^s  contention  on  this 
point  is  in  assuming  that,  upon  due  inquiry, 
he  would  have  learned  only  what  be  claims  by 
his  evidence  that  he  did  learn  by  subsequent  in- 
goiry.    The  jury  must  have  found,  under  the 
msbiictions,  that  if  the  plaintiff  had  made  in- 
quiry of  the  defendant  when  he  took  his  title, 
he  wotUd  have  learned  that  the  defendant 
daimedto  be  in  posseedon  as  equitable  owner. 
The  plaintiff  intimates,  though  he  does  not 
fairly  clum  it,  that  it  was  enough  for  him  to 
inonne  of  Levine  Hard,  the  grantor.   The  rule 
is  aiflexible  th»t  the  inquiry  must  be  made  of 


ttie  prason  who  is  holding  the  premises  ad- 
versely to  the  grantor,  'rhe  grantor  would 
not  have  an  interest  to  disclose  such  adverse 

holding  if  he  knew  of  it. 

8.  The  court  told  the  jury,  in  substance,  that 
if  the  defendant  in  1665  went  into  possession  of 
the  premises  under  such  an  arrangement  and 
agreement  with  his  father  as  his  evidence  tended 
to  show,  and  that  he  thereupon  erected  a  house 
on  the  premises  at  his  own  cost  and  expense, 
and  commenced  to  occapy  and  keep  the  same 
as  his  own  for  a  home  for  himself  and  familr, 
a  homestead  ri^t  attached  at  once  to  said 
premises,  which  the  defendant  could  not  slate 
away  nor  defeat  by  acknowledging  himself  a 
tenant  of  the  plaintiff,  and  which  could  only 
be  defeated  by  the  joint  deed  of  himself  and 
wife.  The  defendant's  evidence  tended  to 
show  that  In  1864  his  father  had  a  perfect  title 
to  the  farm,  of  which  the  demanded  premises 
were  a  small  part,  and  being  under  a  temporair 
disability,  the  defendant  went  to  carry  on  hu 
father's  farm  and  business  on  shares;  toat  they 
had  certain  negotiations  in  regard  to  the  defend- 
ant's taking  a  permanent  interest  in  his  father's 
business,  and  that  in  the  fiall  of  that  year  it  was 
agreed  that  the  father  should  give  the  defend- 
ant the  piece  of  land  in  question  to  build  a 
house  upon,  in  which  the  defendant  was  to 
reside  with  his  family;  that,  in  accordance  there- 
with the  father  st^ed  out  the  .  piece,  and 
agreed  to  convey  it  to  the  defendant;  that  the 
fences  were  moved  to  the  line  staked  out,  and 
the  defendant  went  on  and  erected  a  house 
thereon  at  bis  own  expense  and  had  evernnce 
occupied  the  same,  as  his  own,  for  a  home  for 
himself  and  family,  actually  occupied  them, 
except  for  about  a  year  when  he  was  away  for 
a  temporary  purpose;  that  during  this  atoence 
they  were  rented  by  him;  and  that  the  giving 
of  the  deed  had  been  spoken  of  several  times, 
and  at  one  time  a  deea  bad  been  prepared  by 
the  father,  which  would  have  been  executed  but 
for  a  desire  to  change  the  line  a  very  little  by 
the  defendant,  and  which  the  father,  after  ex- 
amination, agreed  to,  but  the  fences  ever  re- 
mained where  first  placed. 

Upon  these  facts  the  plaintiff  contends  that 
the  instructions  of  the  court  were  erroneous  in 
two  respects.  He  contends  that  the  premises 
were  a  voluntary  gift  by  the  father,  and  that 
a  court  of  equity  would  not  decree  apedSc  con- 
veyance of  the  premises;  and  that  the  defend- 
ant could  not  be  said  to  have  an  equitable 
homestead  in  premises  which  a  court  of  equity 
would  not  order  to  be  conveyed  to  the  donee. 
It'  is  true  that  courts  of  equity  do  not  enforce 
mere  voluntary  unexecuted  gifts.  Until  the 
gift  is  duly  encuted  by  delivery  or  conveyance 
It  rests  in  a  promise,  for  which  there  is  no  con- 
sideration. In  such  case  there  is  always  a  lo- 
cm  pceniimtia  to  the  promising  donor.  The 
plaintiff  has  cited  several  cases  of  this  kind 
where  the  subject  for  donation  was  real  prop- 
erty. We  have  no  doubt  of  the  soundness  of 
these  decisions.  But  the  authorities  cited  by 
him  show  (hat  where  the  promised  donee  has 
been  allowed  to  go  into  possesion  of  real  es- 
tate, under  the  promise  of  a  voluntary  convey- 
ance thereof,  and  made  valuable  improvements, 
equity  will  decree  that  he  has  a  lien  on  the 
premises  for  such  improvements  and  will  not 
allow  Oie  donor  to  retake  possu^m^tfaout 
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making  full  compensation  for  such  improve- 
ments.  It  Is  questionable  whether  such  a  lien 
would  not  serve  as  the  foundation  for  an  equi- 
table homestead  right  in  the  premises  under  the 
decisions  of  this  State.  Morgan  v.  8tearm,  41 
Vt.,  398;  Doane's  Ext.  v.  Doane,  48  Vt.,  485. 

It  is  not  unfrequently  Utat  a  court  of  equity 
orders  a  reconveyance  of  an  executed  voluntary 
conveyance  of  property  where  subsequentljf 
the  donor's  circumstances  have  changed  and  it 
has  become  necessary,  in  order  to  provide  the 
donor  with  a  C(nnfortable  support.  Barely,  if 
ever,  will  a  court  of  ©(juity  decree  a  specific 
performance  of  a  promise  to  make  voluntary 
conveyance  of  real  estate,  although  the  expect- 
ed donee  has  been  put  in  possession  and  made 
valuable  improvements  upon  the  premises. 
Neither  will  a  court  of  equity  allow  the  expect- 
ed donee  to  be  ousted  from  the  premises,  until 
fully  compensated  for  such  imfooTements.  But 
we  need  not  concern  oiuselveswiUi  the  subject 
of  voluntary  conveytmces,  or  what  a  court  of 
equity  will  do  or  refuse  to  do  in  regard  to  such 
promised  conveyances.  None  of  the  plaintiff's 
requests  brought  that  subject  to  the  attention 
of  the  County  Court;  besides,  the  defendant's 
evidence  tended  to  show  a  coosideraUon  for  his 
father's  promise  to  convey  the  land;  in  short, 
that  the  father  agreed  to  convey  to  the  defend- 
ant the  demanded  premises  as  a  part  of  the 
negotiations  whereby  the  defendant  was  to  take 
a  permanent  interest  in  the  father's  business. 
The  court  throughout  the  charge  put  the  de- 
fendant's right  to  a  homestead  in  the  premiaes 
upon  the  contingency  that  the  jury  found  the 
facts  to  be  such  as  his  testimony  tended  to  show. 
These  facta,  if  found  ti-ue,  disclosed  a  legal 
consideration  for  the  father's  agreement  to  con- 
vey to  the  defendant  the  premises,  on  which  to 
build  himself  a  house  for  a  home  for  himself 
and  family,  while  thus  engaged  in  business 
with  the  father.  The  demanded  premises  were 
then  but  a  small  piece  of  land,  of  Uttle  worth, 
Now  that  the  defendant  has  been  allowed  to 
go  into  possession  and  erect  a  house  thereon  at 
a  very  conuderable  expense,  the  promise  of  the 
father  to  convey,  being,  on  the  theory  of  the 
diarge  for  a  consideration,  he  has  and  has  bad, 
ever  ^ce  the  erection  of  the  house,  the  right 
to  have  a  court  of  equity  decree  that  the  father 
q>ectScaIly  perform  his  agreement  by  making 
conveyance.  But  the  plaintifl  further  contend 
that,  conceding  that  ue  defendant  had  a  home- 
stead right  in  the  premises,  the  wife  had  but  an 
inchoate  right  therein,  that  was  liable  to  be  de- 
feated by  acquiring  another  homestead,  or  by 
permanently  abandoning  it  with  his  family; 
and  that  the  husband  could  defeat  himself  and 
family  of  all  right  therein,  by  stating  to  tiie 

Elaintiff  about  uie  time  of  his  purchase,  that 
e  claimed  no  right  therein,  or  by  becoming 
a  tenant  thereof  to  the  plaint^. 

We  do  not,  under  our  statute,  think  this  con- 
tention is  sound.  The  statute  is  explicit,  R.  L. 
§  1904,  that:  "No  homestead  nor  any  interest 
therein  shall  be  conveyed  by  the  owner  there- 
of, if  a  married  man,  except  by  way  of  mort- 
gage for  the  purdiase  money  thereof,  given  at 
Uie  time  of  such  purchase,  unless  his  wife  joins 
in  the  execution,  etc.  To  hold  that  be  could 
relinquish  such  a  homestead  by  verbal  state- 
ment or  by  acknowledging  himself  a  tenant, 
would  be  to  repeal  the  statute  by  implication. 
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What  he  might  do  with  it,  when  it  ceases  to  be 
a  homestead,  abandtmment  or  by  the  pur- 
chase and  use  of  another  homestead.naa  no  ^>- 
plication  to  the  facts  of  this  case,  which  show 
that  during  all  the  time  he  was  occupying  and 
keeping  the  premises  as  a  homestead. 

4.  'The  plaintiff  further  contends  that,  on 
the  conceded  facts,  he  was  entitled  to  a  verdict 
and  judgment  for  the  excess  of  the  premises 
above  the  homestead.  The  plaintifi  baa  become 
vested  with  the  interest  therein,  which  the  de- 
fendant had  conveyed  by  his  sole  deed  to  Slaiy 
Houston,  which  the  court  construed  to  convey 
all  his  interest  in  the  demanded  premises  above 
the  homestead.  The  evidence  also  tended  to 
show  that  the  whole  premises  were  worth  about 
$800,  while  the  homestead  can  only  exist  to  the 
value  of  $600. 

He  contends  that  the  court  should  have  taken 
an  indefinite  verdict  for  die  ]^aintifl,  and  then 
proceeded  under  the  statute  to  have  the  home- 
stead severed  and  set  out,  and  have  rendered 
judgment  for  what  there  was  left,  by  metes- 
and  bounds.  We  do  not  think  that  this  was 
feasible.  The  judgment  would  then  be  on 
something  very  different  from  the  declaratioD 
or  verdict,  both  of  which  have  unifonnly,  in 
actions  of  ejectment,  been  required  to  describe 
the  premises  with  such  accuracy  and  certain- 
ty, Uiat  the  same  being  incorporated  into  the 
writ  of  possession,  the  officer  executing  it  could 
put  the  plaintiff  into  possession  of  the  exact,  or 
exact  fractional  portion  of  the  premises  for 
which  recovery  was  had.  It  is  teue,  tbe  plaint- 
iff recovers  according  to  his  right  in  sach  cases, 
and  may  recover  only  a  portion  of  the  premises 
described  in  his  declaration;  but  it  must  be  tot 
some  definite  proportion  or  parcel  thereof.  In 
the  case  at  bar,  the  verdict  must  be  indefinite; 
because  it  could  not  be  known  what  particular 
part  would  be  set  out  for  a  homestead  and 
what  part,  if  any,  tbe  ptaintifE  might  be  entitled 
to  when  the  homestead  was  aerered. 

We  do  not  think  tiie  statute,  R.  L.,  S  1907, 
intended  to  am»ly  or  is  applicable  to  a  jiuy 
trial,  where,  intervening  the  verdict  and  the 
judgment,  the  homestead  must  be  set  out;  and 
the  proceedings  setting  it  out  must  be  incor- 
porated into  the  verdict,  to  determine  the  judg- 
mesA  and  tiie  writ  cit  possession  which  may  n- 
sue  thereon.  Under  this  section,  the  commis- 
sioners  appointed  by  the  court  are  to  appraise 
and  set  out  the  homestead,  so  that  it  would  be 
impossible  for  the  jury  to  value  the  whole 
premises  and  return  a  verdict  for  such  a  frac- 
tional part  thereof  as  the  excess  above  the 
homestead,  as  found  by  them,  might  bear  to 
the  whole  value  of  the  premises.  Tbe  court, 
therefore,  did  not  err  In  refusliy;  to  allow  a  le- 
coveiy  for  the  excess,  Inasmuch  as,  under  the 
statute,  such  excess  could  not  be  lawfully  de- 
termined by  the  jury. 

5.  The  plaintiff  excepted  to  tiie  rulings  of 
the  court  as  to  the  admi8sibilit<^  of  certain 
classes  of  testimony.  After  finding  that  tbe 
court  was  correct  in  the  law  of  its  charge  to  the 
jury,  we  are  sorry  to  be  compelled  to  say,  we 
think  it  clearly  erred  in  admitting  the  testimo- 
ny of  T.  B.  Davii^,  so  far  as  excepted  to.  This- 
witness  was  allowed  to  testify,  "that  it  was 
generally  reputed  In  the  vicinity  of  the  premises- 
that  the  house  in  question  was  Scymoor'a 
house."  We  know  ca  wyftlle/^evtteBce  that 


Statk  of  Vkrmont  t.  Ahadoit. 
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would  allow  the  admission  of  this  class  of  evi- 
dence, Titles  to  real  estate  cannot  be  estab- 
lished nor  lost  by  ^neral  reputation  as  to  the 
ownership,  in  its  Ticinity.  Such  evidence  is  not 
the  best  evidence.  The  Haw  provides  for  records 
as  SQch  evidence.  Besides,  it  is  wholly  mis- 
leading. Nothing  is  more  common  than  to 
speak  of  a  house,  occupied  by  a  person  f  n  what- 
ever capacity,  as  the  house  of  such  person;  far 
born  meaning  tliereby  that  he  is  the  owner. 
But  it  is  said  uiia  was  admlarible,  on  the  ground 
that  it  tended  to  show  that  hevras  occupyingit 
under  a  claim  of  right.  Under  the  claim  of 
vlut  rig^t?  It  is  w^lly  misleading  in  regard 
to  what  right.   Moreover,  the  witness  did  not 

Siretend  that  this  reputation  came  from  the  de- 
endant.  It  was  mere  neighborhood  talk  at 
most.  It  was  further  said  by  the  defendant 
that  it  was  immaterial.  It  waa  on  a  point  in 
iane,  whether  the  defendants  occupwicy  was 
under  a  claim  of  right  or  ownership.  Its  tend- 
ency was  injurious  to  the  plaintiff.  What  in- 
flne&ce  it  might  have  had  with  the  jury  it  is 
imposdble  to  determine;  nor  will  this  court  at- 
tempt to  determine  when  it  is  clearly  of  an  in- 
jmioas  tendency.  For  this  error  the  Judgment 
of  the  Coun^  Court  must  be  reversed.  The 
other  exceptions  In  regard  to  the  admission  or 
lejection  of  testimony,  we  think,  were  not  well 


"he  judgment  cf  the  County  Court  is  renened 
Mi  the  eaum  remanded,  for  a  new  trial. 


STATE  OF  VERMONT 
John  H.  AMADON. 

When  an  indietment' contains  two  ooants 
ehareing  the  same  crime,  one  ending  with 
and  the  otherwidioat  the  words,  **con- 
tranr  to  the  form,  force,  etc.,  and 
aMUut  the  peace^  ajid  dignity  of 
toe  State,  the  defective  count  can  be 
■■ended  by  adding  those  words,  al- 
though the  Constitution  provides  that 
indictments  shall  conclude  with  the 
words,  "against  the  peace  and  dignity  of 
the  State;"  as  it  is  a  matter  of  fonn,  and 
not  of  salwtanoe. 

(Decided  Janoarr  U,  IM.) 

FTDICTMENT.  Heard  on  motion  to  amend, 
April  Term,  1886,  Lamville  County.  Amend- 
ment allowed.  AMrrned. 
Mr.  H.  H.  MeFarland,  for  the  State. 
J(r.  W.  Brighaaa,  for  respoudent. 

RosK,  J.,  delivered  the  ot>inlon  of  the  court: 
The  respondent  excepted  to  the  allowance, 
by  the  Gonnty  Court,  of  an  amendment  to  the 
first  coant  in  the  indoctaient,  by  adding  at  ite 
close,  the  words  "  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  State."  The  indictment  is  for  an  assault 
with  a  dangerous  weapon  and  contains  two 
counts.  The  second  count  closes  with  the 
words  allowed  to  be  added  to  the  first  count. 
The  ooun«el  for  ttte  respondent  contends  that 
the  amendment  was  one  of  substance  and,  for 
that  reason,  beyond  Uie  jurisdiction  ol  the 
L  County  Coiwt  to  allow;  and  he  bases  his  con- 
f  n. 


tention  upon  §  82  of  the  Constitution  of  the 
State  which  declares:  "All  indictments  shall 
conclude  with  these  words,  against  the  peace 
anddigDitvoftheState."  Helnsists  thatwhat 
the  Constitution  declares  that  an  indictment 
shall  contain  is  a  matter  of  sutetance .  Suppose 
this  contention  is  conceded.  Does  not  this  in- 
dictment  close  with  the  very  words  prescribed? 
The  indictment  does  not  close  at  the  end  of  the 
first  count  thereof.  That  count  ends  in  the 
middle  of  the  indictment.  The  two  counts 
taken  together  form  the  indictment.  As  the  in- 
dictment closes  with  the  very  words  prescribed 
by  the  Constitution,  the  contention  upon  that 
imh  is  without  support  or  foundation.  In  in- 
dictments, matters  of  form  niav  be  amended  ; 
matters  of  substance  may  not  oe.  It  may  be 
difficult  to  express  in  exact  language,  that  will 
be  applicable  to  everv  case,  what  constitutes 
the  substance  of  an  mdictmeot  and  what  is 
merely  formal.  In  general,  I  think,  it  may  be 
laid  down,  that  the  statement  of  eveiy  fact  nec- 
essaiy  to  be  proven,  to  make  the  act  compliuned 
of  a  crime,  is  matter  of  substance  in  an  indict- 
ment; and  that  all  beyond,  the  order  of  arrange- 
ment, theprecise  wonls,  unless  particularwords 
alone  will  convey  the  proper  meaning,  is  form- 
al. 

Says  Judffe  Barret  in  State  v.  Arnold,  50  Vt. . 
785  :  "It  is  obvious,  without  illustration,  Uiat 
a  defect  that  does  not  affect  the  merits  of  the 
case,  or  the  evidence  necessary  to  be  given  to 
maintain  the  indictment,  can  be  regarded  as 
only  formal." 

S&ya  Lord  ChufJmtice  DeQrey  in.^^  v. 
Home,  i  Cowp.,  682,  and  adopted  W  Hr. 
Chitty  in  Vol.  1,  p.  215,  of  his  Work  on  Head- 
ings: "The  charge  must  contain  such  a  descrip- 
tion of  the  crime  that  the  defendant  may 
know  what  crime  it  is'  which  he  is  called  upon 
to  answer;  that  the  jury  may  appear  to  be  war- 
ranted in  their  conclusion  of  '  guilty  or  not 
guilty'  upon  the  premises  delivered  to  them, 
and  that  the  court  may  see  such  a  definite  crime 
that  they  may  apply  uie  punishmeot  which  the 
law  pr^Kiribes.'' 

A^n,  says  Lord  Chief Jttetiee  DeQrey:  "As 
to  the  matter  to  be  charged,  whatever  circum- 
stances are  necessary  to  constitute  the  crime  im- 
puted must  be  set  out;  uid  all  beyond  is  sur- 
plusage." 

Mr.  Chitty  concludes,  p.  314:  "Hence,  the 
science  of  specifd  pleading  may  be  considered 
under  two  heads :  1,  the  facts  necessary  to  be 
stated  ;  and  2,  the  form  of  the  statement." 

The  jury  cannot  take  co^^iizance  of  a  fact 
necessary  to  constitute  a  cnme,  unless  it  ap- 
pears  upon  the  record  in  proper  averment,  or 
an  averment  that  is  traversable  and  capable  of 
being  proved  or  di^roved.  It  has  not  been 
and  cwmot  he  serfouslv  contended  that  the 
words  allowed  to  be  added  to  the  first  count 
of  the  indictment  by  the  County  Court  contain 
an  averment  of  anv  fact  necessary  to  constitute 
the  crime  charged,  an  assault,  or  that  was  re- 
quired to  be  proved  or  disproved,  to  establish  the 
crime  cliarged,  or  to  defend  against  the  same. 
We  conclude,  therefwe,  that  the  amendment  al- 
lowed was  not  matter  of  substance,  but  matter 
of  form  and  within  the  jurisdiction  of  tiie 
County  Court  to  allow. 

Tlujudffmentiift^tfiereipondentt^iicee  noth- 
ing hf,  hit  exeepHanM, and  (ftfimrnM^PPfmiiZ 
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Ira  Allen  THATER  and  Wife 

V. 

Victor  T.  SPEAE,  Ser. 

The  will  provided  that  the  legatee  should 
have  the  income  of  the  estate,  and  such 
further  sums  aa  her  wants  mi^ht  de- 
mand, BO  long  as  she  remained  the  wife 
of  I.  A.  Thayer;  but  if  she  was  **  left  & 
widow*  OF  for  may  e&uM  should  coMe 
to  be  the  wife  of  said "  Thayer,  the 
whole  estete  should  be  given  to  the 
legatee:  held,  that  the  condition  is  Talid^ 
and  noi  against  public  policy. 

COelMaA  JaniuuT  16, 1B8S.) 

A ITEAL  from  Probate  Court  Heard  by  the 
court,  December  Term,  1884,  Orange 
Coun^.  Aprmed. 

The  provisions  of  the  will  are  sufficiently 
stated  in  the  opinion  of  the  court. 
Mr.  E.  J.  McWaiu,  for  plaintiffs: 
Cited,  J<me$  v.  Randal,  ICowp,,  87;  Egerton 
V.  Earl  of  Browfiioui,  A  H.  L.  Cas.,  US.  C,  28 
L.  J.  Ch.,  848;  1  Stoiy,  Eq.,  291;  2  Redf., 
Wills,  298;  Conrad  v.  Long,  88  Mich.,  78. 
Mr.  N.  L.  Boyden,  for  defendant: 
Cited,  8  Jarm.Wm8.  706;  1  Redf.  WiUs,  445. 
This  case  does  not  come  within  the  apirit  of 
<kmrad  v.  L<mg,  88  Mich.,  78.    There  the 
legacy  was  given  upon  the  express  condition 
that  the  legatee  should  live  separate  and  apart 
from  her  busband;  but  If  she  continued  to  live 
with  her  husband  until  her  death,  then  it  was 
given  to  another  person. 

Royvo*  Oh.  J.,  delivered  the  opinion  of  Uie 
court; 

Rosan  M.  Leathers  bequeathed  to  her  daugh- 
ter, Alice  E.  Thayer,  all  of  the  income  of  her 
estate,  and  such  further  sums  out  of  said  estate 
as  her  needs  and  wants  might  demand,  so  long 
as  she  remained  the  wife  of  Ira  Allen  Thayer, 
and  left  the  amount  of  the  sums  to  be  para  to 
the  said  Alice  to  the  judgment  and  discretion 
of  her  executor.  In  case  her  said  daughter 
"should  be  left  a  widow,  or  for  any  cause 
8hould  cease  to  be  the  wife  of  the  said  Ira  Allen 
Thayer,"  then  all  of  the  estate  should  be  given  to 
said  daughter  and  subject  to  her  cootroh 

The  case  comes  here  upon  exceptions  taken  to 
the  judgment  of  the  county  court  affirming  a  de- 
cree disuihution  made  by  the  Probate  Cmut. 
That  decree  followed  the  disposition  made 


by  the  will,  and  directed  the  executor  to  pay 
to  the  said  Alice  all  the  income  of  the  remain- 
der of  said  estate,  and  such  other  sum  as  in  his 
judgment  and  discretion  be  deems  best,  so  long 
as  the  said  Alice  remains  the  wife  of  Ira  Allen 
Thayer;  and  that  in  case  the  said  Alice  shoold 
be  left  a  widow,  or  for  any  cause  should  cease 
to  be  the  wife  of  the  said  Ira,  he,  the  said  exec- 
utor, was  directed  to  pay  over  all  that  might 
remain  of  said  estate  to  said  Alice.  The  ap- 
peal was  taken  by  the  said  Ire  and  hia  wife,aiid 
It  is  clfdmed  by  the  appellants  that  the  god- 
dition  named  by  the  testatrix  in  making  the  be- 
quest is  void,  as  being  against  public  pMicy.and 
mat  the  entire  estate  should  have  been  decreed 
to  the  said  Alice. 

The  ground  upon  which  it  is  claimed  that  the 
provision  of  the  will  violates  public  policy,  is 
that  it  furnishes  an  inducement  to  the  wife  to 
become  Uie  widow  of  her  husband,  or  to  sma- 
rate  herself  from  him  in  such  a  manner  that  she 
would  cease  to  be  his  wife.  The  appellants,  to 
sustain  this  claim,  rely  upon  the  rule  as  stated 
to  2  Redf.  Wills,  293;  1  Story,  Eq.  Jur,.  291, 
and  the  case  of  Conrad  v.  Cong,  2&  Mich.,  78. 

The  cases  cited  in  support  of  the  rule  laid 
down  in  Redfield  and  Stcny,  it  will  be  found  aa 
examination,  do  not  sofltain  the  rule  aa  here 
sought  to  be  applied.  They  are  generally  cases 
in  which  an  inducement  was  directly  held  out 
to  encourage  a  voluntary  separation  of  husband 
and  wife,  and  where  the  intent  to  encourage 
such  a  separation  could  be  found  in  the  lan- 
guage employed  in  making  tlie  bequest.  Thej" 
are  none  of  them  so  similar  in  their  facts,  to  the 
case  at  bw,  that  th«y  can  be  considered  authori- 
ties in  it. 

The  first  object  is  to  ascertain,  if  possible, 
what  tiie  intention  of  the  testatrix  was;  and  we 
find  DO  difficulty  in  reaching  the  conclusion 
that  it  was  to  have  her  estate  (usposed  of  just  as 
it  has  been  by' the  Probate  Court.  It  was  a  wise 
and  prudent  provision  to  make  for  her  daugh- 
ter. WhUe  ^e  should  remain  a  wife,  her  bus- 
band  would  be  under  obligation  to  support  her, 
and  hence,  the  mcome  only,  was  absolutdy 
left  her  during  the  continuance  of  that  relatioD; 
but  when  she  should  cease  to  be  a  wife,  and  so 
become  dependent  upon  her  own  resources,  it 
was  just  and  wise  to  provide  that  she  aboold 
hare  the  entire  estate. 

Tlie  judgment  it  qffimud  and  ordered  to  he 
certified  to  the  Probate  Court. 


Hon.— Atthough  the  rule  la  that  devtoea  In  re- 
fltxalnt  of  marriage  are  void,  yet  the  rule  has  many 
limltatlonfl  and  exceptions.  Tfaeoe  disttoctlons  do 
not  apply  to  devises  of  or  charges  upon  real  estate; 
Rives  V.  Heme,  6  Tin.  Ab.,  841 ;  Hervey  v.  Aston, 
1  Atk.,  m ;  Beynish  v.  Martin,  8  Atk.,  380,  but  ace 
confined  to  personal  Isffaoies,  or  money  arMng  out 
of  the  salepf  lands.  BcOlatn  v.  BeUalzs,  L.  R,  18 
Bq..8ia 

If  the  gUt  he  made  hi  the  Itma  of  a  UmHa- 
t!on  of  the  estate,  as  where  land  Is  devised  to  A., 
until  marriage,  then  over;  the  gift  is  good.  Otis  v. 
Frloei  10  Gray,  681 ;  Parson  v.  Wfnslow.  8  Mase.,  169; 
Selden  v.  Keen,  27  Oratt,  676 ;  Lloyd  v.  Branton,  8 
Henv.,  lOB ;  Horley  v.  Rennoldson,  2  Soie,  K9i  Har- 
mon V.  %own,68  Ind^  SOT;  Randall  v.  Marble, 08 
Me.,  810 ;  Maddox  v.  Maddox,  11  Oratt.  8H. 

Adevlseoveir  is  not  neoo—ary  to  render  a  oondl- 

16 


tkm  annexed  to  land  in  dlzeot  restmint  of  mar- 
riage void.  McCulloagh*B  App.,  12  Pa.  St.,  IVt. 

A  cfMidltion  that  a  widov  Bhall  not  marry>  not 
unlawful:  Collier  t. Slaughter, 20 Ala., 203 ;  Bartoo 
V.  Barton,  2 Tern.,  SOB;  Lloyd  v.  Lloyd,  8  81m.  pi. 
8.,  206;  whether  the  bequest  be  by  the  husband  or 
another.  Newton  v.  Marsden.  2  J.  &  H.,  SGS ;  Dmaer 
V.  Scbo^Ber,  24  Ho.,  170;  PhiUlps  v.  Medbmy.  T 
Conn.,  MB;  Scott  v.  l^ler,  9  Brown  Ou,  tiff;  Ctepin 
V.Marvin, UWend.,S8B:  Bnlderv.Hewsom,MG^ 
189;  Hughes  V.  Boyd. S  Sneed,  S12;  Clark t.  Tenni- 
son.88  Md..86:  Ltogartv.  Ripley.  UTOhlo  8t^  tt: 
Comm  V.  Stanfler,  10  Barr.,  800 ;  Coroeil  v.  LoveCt; 
86  Pa.  St.,  lOa 

An  annuity  during  widowhood  Is  good.  Joc4u 
T.Holkham,Amb.,20B;  alBoacondtttonlomarrror 
not  to  marry  one  T.  Jarvls  v.  Duke,  1  Tern.,  Ml 
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StrPHKHB  COUBT  OF  MAIKB. 


Howland  W.  MAXWELL 

V. 

Daniel  ALLEN. 

Oam  p«rtur  »^eed  Id  vrritlng  to  sell 
to  a  copartner  his  interest  in  the  com- 
pany's property,  consisting  of  &  store, 
»  stock  of  Mods,  furniture  therein 
and  some  otEer  property,  the  whole 
worth  about  $25,CiO0;  the  sale  was  to  be 
at  eost  formoBt  of  the  property  and  for 
thebalanoe  atanapfMraual,  if  the  parties 
eoold  not  agree  on  its  value;  and  the 
terms  were  cash  on  deIivery,aDd  either 
party  who  should  break  the '  contract 
shomd  forfeit  to  the  other  the  sum  of 
$600.  Held,  that  the  tOOO  was  intended 
by  the  partifiB  to  be  Uqnldatad  daai- 

(AodrmcoggiD  Decided  December  21,  UBS.) 

ABSUHPSIT.  DefeRdant  defaulted. 
This  is  an  action  of  attumptit  brought  to 
recover  the  sum  of  $600  with  mterest  thereon, 
as  liquidated  damages  for  the  breach  of  an 
agreement  made  by  me  defendant  to  purchase 
from  plaintiff  hisj  interest  in  certain  property, 
owaea  and  occupied  by  the  late  firm  of  Allen 
A  IbxweU,  conipottd  of  plaintiff  and  defend- 
uL  The  writ  is  dated  Januanr  0. 188B.  The 
defendant  pleaded  the  general  usue. 
Mmn.  N.  9-  A.  Morrill,  for  plaintiff: 
The  tendency  of  the  later  American  and 
So^h  decisions  is  towards  admitting  the 
agreement  of  the  parties,  when  fairly  made 
and  clearly  expressed,  to  be  conclusive  on  this 
point.   80  Am.  Rep. ,  38,  nofs. 


The  "unwise  reluctance"  shown  by  the  U. 

S.  Courts  to  admit  the  agreement  to  be  so  con- 
clusive, seems  to  have  b^n  since  overcome.  3 
Sedg.  Dam.,  7th  ed.  346,  noU. 

The  parties  themselves  best  know  what  their 
expectations  are  in  reguxi  to  Ihe  advantages  of 
their  undertaking  and  the  damages  attendant 
on  its  failure;  and  when  they  have  muttiatly 
agreed  upon  the  amount  of  such  damages,  in 
good  faith  and  without  ill^^ity,  it  Is  as  much 
the  duty  of  the  court  to  enforce  that  agree- 
ment aa  it  is  the  other  provisions  of  the  con- 
tract. As  In  construing  the  other  parts  of  a 
contract,  so  in  giving  construction  to  the  stipu- 
lation concerning  damages,  the  intention  of  the 
parties  governs.    Dwintl  v.  Brown,  M  Me,, 

In  ascertaining  the  intention  of  the  parties, 
the  coiut  will  not  be  bound  by  the  particular 
phraseology  of  the  instrument.  The  words 
"penalty  ,  "forfeiture,"  or  "liquidated  dam- 
ages," are  not  conclusive,  and  the  court  will 
examine  the  other  provisions  of  the  contract, 
its  subject-matter,  the  situation  of  the  parties 
and  the  course  or  usages  of  trade  as  well  aa 
this  particular  language,  and  gather  the  inten- 
tion of  the  parties  from  Ae  whole  taken  to- 

f ether.  Ihoinel  v.  Brown,  54  Me.,  472;  3  Sedg., 
>am.,  7th  ed.  344,  and  note;  WiUiam*  v. 
VaTiee,  80  Am.  Rep.,  38,  note. 

Nor  doea  die  use  of  the  word  "forfeit"  lend 
any  additiouid  stress  to  the  other  words  of  the 
instmmeot  koA  thereby  Justify  the  court  in 
construing  the  sum  named  as' a  penalty,  in  con- 
tradiction to  the  Intent  of  the  parties.  L^ndev. 
Thompeon,  2  Allen,  4S6;  BdU  v.  OrmeUy,  0  Al- 
len, 804;  Streeper  v.  Williams,  48  Fa.  St.,  460, 
cited  in  2  Sedg.  Dam.,  7th  ed.  244,  tioie. 

To  aid  in  thus  giving  effect  to  the  intention 
of  the  parties,  a  set  of  rules  has  been  framed 


Nor.— Hie  cases  In  Uie  Federal  Courts  whlob  at- 
tempt to  f  ormnlate  general  principles  on  the  bu1>> 
leet  are  the  followtau;:  an  agreement  to  perform 
oertala  work  by  a  llmltoa  time,  under  a  certain  pen- 
alty. i8  not  to  be  levarded  ae  liquidating  the  oam- 
agcs  which  the  party  Is  to  pay  for  a  breach  of  hts 
coTQDaat.  In  general,  a  sum  of  money  in  gross, 
■Upuiated  to  be  paid  for  the  uon-performanoe  of  an 
nrnment.  Is  considered  a  penalty,  the  legal  opera- 
tion of  which  ifl,  to  cover  the  danutKes  whioo  tiie 
party  ta  whose  favor  the  stipulation  is  made,  may 
nre  sustained  from  the  toeaoh  of  contract  by  the 
opposite  party.  It  Is  Incumbent  upon  the  party 
vbD  daims  thatsuch  amount  Is  to  be  considered 
HttqnMated  danmges,  todiow  that  mch  waatiie 
iDtoitton  of  tbe  contracting  parties.  Where  the 
oontnct  cans  It  a  peiialt7,lt  is  not  to  be  reguded 
a  liquidated  daniagea,  utdess,  at  least,  tt  be  verv 
clear  that  audi  was  the  Intention.  iSvloe  v.  Siuidf- 
tord,  7  Wheat.,  18. 

wliere  a  penalty  or  forfeiture  Is  Inserted  In  a  con- 
tmct,  merely  to  secure  tiie  perffflmianoe  or  endoy- 
■ent  ot  a  ooUateoial  object,  Sbe  latter  Is  considered 
■stbe  prloolpal  Intent  of  the  instrument,  and  tbe 
pnalty  la  deemed  only  an  accessory.  But  In  every 
Mid)  case,  tbe  test  which  to  ascertatn  whether 
nUef  can  or  cannot  be  bad  In  equity  ta,  to  consider 
whether  oompeosatlon  can  or  cannot  be  made. 
KUd  v.  Iiwuianoe  Co.,  IM  U.  a  (Law.  ed.  bk.  W),  88. 

A  mere  penalty  deauned  soleqr  to  secure  observ 
•Doe  of  a  ooDtmet  wOTnot  be  construed  as  Uguldat- 
eddunagea  nor  prevent  an  injunction.  HcCanllv. 
^aliam,ie  Fed.  Kep.,37. 

U  anmstlpnlatedby  acontracttotwpald.  on  a 
bracb.  Is  termed  in  the  oontnct  a  ^'penalty,"  It  will 
be  traced  only  as  a  penalty.  If  It  Is  temwd  "llqui- 
otted  damacea."  It  may  be  treated  elthw  as  a  pen- 
al^  or  aa  liquidated  damages,  aocordlog  to  the  ap- 
pBieot  Intent.  White  v.  Arieib,  1  Bond,  819. 

If  a  oootraot  by  wblcb  aa  eai^lojer  eiwages  an 
oKPioirf  foraterm  of  yeatB.ata8tatedBalary,pn>- 
ndes  a  round  sum  as  liquidated  damages  for  a 


breach,  tbls  Should  be  construed  as  a  penalty;  for  it 
Is  not  reasonable  that  tbe  same  sum  should  be 
claimed  for  a  breach,  early  In  tbe  term,  aa  for  one 
near  Its  dose.  Bz.  p.  Pmlard,  17  Bank.  Beg.  SB. 

Where  the  sum  named  Is  InteUlgently  and  une- 
quivocally stated  to  be  tbe  asoertuned  or  liquidat- 
ed damages  for  the  breach  of  a  contract,  and  the 
language  la  not  qualified  or  rendwed  doubtful  by 
other  expresBlonB  contained  In  the  papen  and  eepe- 
olally  where  the  actual  extent  of  damiae  Is  dffflou  It 
of  Bsoertalnment,  and  the  sum  named  Is  not  very 
greatiy  la  ezcesa  of  the  probable  Injury,  the 
amount  will  be  treated  as  liquidated  damages.  Niel- 
sen V.  Bead,  It  Fed.  Sep.,  uL 

A  clause  in  a  ocmtraot,  stating  that  *in  further 
oonflrmation  of  the  said  agreemait,tbe  parties  bind 
themselves  each  to  the  other,  in  the  penal  sum  of, 
etc.,"  te  not  to  be  DOBsldared  as  Itquioated  dooMcoa 
for  tba  breach  of  tbe  ■greement,  at  tibe  optloa  of 
tbp  ubUgor^buAasapeasillTnipraadded.  Hbbtnsoa 

Fnr  cnaeeeiteiPptffringtnB  application  or  these 
■  nolplffl  In  pHttoanrinstanceo,  see,  firand  Tower 
).v.  Pl]imMlBWaji^4}L  Iftylorr.  The  Mancalla, 
1  w^iodB,  flO^AUfl^aay  Base  Bafl  Ohita,  l4  Fed. 
Ri!ii.,3S7;  TexaalpSb.  LOoIsKy.  Oo^T.  Sust,  Uf^. 
Keii,.  SSI;  Ex,  p.  Pollw^l,  W  fcah.  Be«.,  288;  GoldS- 
tK>rouffh  V.  Balwr^SCnneh  IC.  C^).  «B>  Bee,  olsa,  a 
oase  where  the  oontraot  ftt*  tlw  enoialve  Perrltm 
of  aHlDRvr  In  opeaftMiMriaciAfbr^'theCOrfeittire  i>l 
a  werit%  H^aty,  ot  fW  fceMatoattoo  of  the  ecgBKe- 
mootat  thamanaeer'B  option<  wltlmut  debarring' 
blmfrom  enlorolng  the  Qontraotas  he  mlKlitM 
fit;"  and  It  wafl  hala  Chat  this  clauae  was  not  UmjH" 
ati-d  damagw,  and  11»C  m  tntanettoaahcniMfiBie 
to  rGstrslna  tbrealiHwdTlohnhiDor  thq aoKtract. 
Ui.4>LuU  V.  UrahBmTMFed.  BoiwV^  Ajpoteto^ 
oa^  (p.  iti  MviewsUie  osMs  at'  Bn^tawMuinasa 
in country, In  whhAtta ^qtt5nmi9w-«rfto& 
with  reCwenoe  to  iKiPtrmeyffl?a5Mril^*''*'*""'ll, 
services. 
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wliich  we  find  stated  with  aubstantial  similar- 
ity in  Bagleyy.  Peddie,  16  N.  Y.,  471,  and  in  2 
Sedg.  Dam.,  244,  250,  et  teq.,  n^,  and  more  at 
large  in  an  exhaustive  note  to  WiUiamt  v. 
Vance,  supra. 

These  considerations  seem  to  clearW  bring 
the  case  within  the  rule  recognized  in  Lynde  t. 
Tho7)}p9on,  S  Allen,  450,  that  where  "There 
is  only  one  event,  on  the  happening  of  which 
the  money  is  to  become  payable  and  there  is  no 
adequate  means  furnished,  by  the  contract  or 
otherwise,  of  ascertaining  the  precise  damage", 
the  sum  named  will  be  considered  as  liquidated 


The  court  says;  "A  transaction  of  such  a 
nature,  involving  the  transfer  and  surrender 
of  the  business  and  good  will  connected  wiUi 
the  trade  and  manufacture  in  which  the  plaint- 
iffs had  been  engaged,  differs  essentially  from 
an  ordinary  agreement  for  the  sale  of  goods  or 
the  payment  of  money.  It  is  impossible  to 
estimate  witb  accuracy,  or  to  measure  by  any 
definite  or  precise  nue.  the  extent  of  damage 
which  either  party  might  sustain  by  reason  of 
the  breach  of  the  contract.  Leary  v.  Lafiin, 
101  Mass.,  384;  Ghau  v.  AUen,  18  Gray,  43. 

In  Creeper  v.  WiUiami,  supra,  the  owner  of 
a  hotel  had  agreed  to  sell  it  for  |I4,000,  of 
which  $8,000  was  to  be  paid  on  a  specified 
date  when  the  deed  was  to  be  signed.  Foasee- 
sion  of  the  bar  room  was  to  be  given  immedi- 
ately. The  parties  mutually  agr^  to  "forfeit" 
$600  in  case  of  failure  to  keep  the  agreement. 
The  $500  was  held  to  be  liquidated  damages. 

In  Gobble  V.  LiTider,  76  111.,  167,  cited  in  2 
Sedg.  Dam.,  7th  ed.  358,  note,  tbe  plaintiff 
and  defendant  had  agreed  to  exchange  farms. 
The  contract  contained  a  provision  that  either 
party  failing  to  make  the  deed  in  excliange, 
should  "fon^  and  pay  as  damages"  $1,600. 
The  sum  was  held  to  oe  liquidated  damages. 

The  case  of  Noye»  v.  Phillips,  60  N.  T.,  408, 
which  related  to  an  agreement  to  exchange 
lands  and  give  a  good  and  sufficient  deed  or 
"forfeit  the  sum  of  $500,"  has  been  considered 
as  opposed  to  the  niiaois  case;  but  the  opinion 
shows  tiiat  the  court  was  not  called  to  pass 
upon  Uie  question  of  liquidated  damages. 

Messrs.  Smvwkffe  ft  0»keB»  for  d<Sendant: 

Tbe  sole  question  presented  is,  whether  it  is 
or  is  not  to  be  regarded  as  liquidated  damages. 

Whether  a  contract  may  lie  one  to  pay  liqui- 
dated damages  or  a  penalty,  will  be,  to  a  great 
extent,  determined  by  construction,  by  a  con- 
^deration  of  the  terms  of  the  Instrument,  the 
subject  matter,  andtiie  Intention  of  the  parties. 
1  Am.  Dec,  881,  iu>ts;  17  Wend.,  447:  22 
Wend.,  201;  11  Mass.,  76;  18  Gray,  43. 

In  general,  a  sum  of  money  in  gross,  to  be 

Eaid  for  the  noo-performance  of  an  agreement, 
!  cousideredas  a  penalty  and  not  as  liquidated 
damages .  Hbjftoe  v.  Sandifffrd,  7  Wheat.  (5  U. 
S.),  18.  Op.  MarshaU,  Ch.  J.  ;  Spear  v.  Smith, 
1  Denio,  4M. 

It  is  the  tendency  and  preference  of  the  law 
to  regard  a  sum  stated  to  be  payable  if  a  con- 
tract is  not  fulfilled,  as  a  penalty  and  not  as 
liquidated  damages;  for,  by  treating  such  sums 
as  a  penalty,  the  recovery  can  be  apportioned 
to  the  actual  damages,  or  loss  actually  sustaiaed. 
Z^tt  T.  Mut.  4r«  Itu.  Co.,  68  in.  Y.,  894, 
and  cases  f^ted  in  note  to  li^fioe  v.  San^ord, 
supra;  Skutev.  Hijfior,  5  Met.,  67. 
43 


Where  tbe  agreement  imposes  several  distlQCt 
duties  or  obligations  of  different  degrees  of 
importance,  and  the  same  sum  is  named  as 
damages  for  a  breach  of  either  indifferently, 
the  sum  is  to  be  regarded  as  a  penal^.  See 
cases  cited  in  same  note.  Chase  v.  AUen, 
supra. 

Where  the  damages  are  capable  of  being 
known  and  estimate,  the  sum  fixed  utxm  as 
damages  will  be  treated  as  a  penalty,  altboogh 
declared  to  be  intended  as  liquidated  damages. 
See  cases  cited  in  same  note.  This  iseleanya 
case  where  the  damages  are  capable  of  being 
known  and  estimated  under  this  rule. 

Where  it  is  doubtful  on  the  face  of  the  in- 
strument whether  the  sum  mentioned  was  in- 
tended to  be  stipulated  damages  or  a  penal^ 
to  cover  actual  damages,  tbe  courts  hold  it  to 
be  the  tatter.  Bagley  v.  Peddie,  5  Sandf.,  103; 
11  Bouv.  L.  Die,  tit.,  Lig.  Dam. 

The  subject  matter  of  the  contract  was  cer- 
tain real  and  personal  propertv,  all  of  which 
had  an  easily  ascertainable  iparket  value.  The 
contract  price  was  ascertainable  by  mere  c<nn- 
putation,  and  the  damages  occasioned  to  either 
party  would  be  easily  and  accurately  ascer- 
tained. Oraham  v.  BtekJtam,  1  Am.  Dec.  ,828; 
fencer  V.  TUden,  6  Cow.,  144. 

For  the  breach  of  any  one  of  these  particn- 
lars,  the  same  sum,  $600,  is  named  as  a  for- 
feiture. WaUY.8JieppaTd,%K\ti.,^;  Sawyer 
V.  Melntyre,  18  Vt,  37;  Jackson  v.  Bakw,  2 
Edw.  Ch.,  471. 

If  the  parties  use  the  term  "penalty,"it  iswdl 
nigh  conciiisive  that  penalty  is  intended  and 
not  lic^uidated  damages;  while  the  use  of  the 
term  hquidated  damages  is  not  at  all  condu- 
sive.   Sedg.  Dam.,  6th  ed.  504. 

In  const^iing  the  use  of  the  words  "forfot" 
or  "forfeitura  all  courts  lean  vwy  stron^y  to 
the  notion  of  a  penalty,  and  in  some  casee  it  is 
said  that  "Where  the  contxact  itself  terms  such 
gross  Bimi  a  forfeiture,  it  must  l>e  construed  to 
be  a  penalty,  and  the  parties  deemed  to  have 
so  intended,  unless  the  agreement  plainly  indi- 
cates that  it  was  intended  as  Ikraidatecl  dam- 

rB."  CbfuWIv.  Lawrenee,  86  How.  Pr.,  806. 
Y.  Ct  App. 
In  H&rner  v.  mintoff9  Mees.  &  W.,  678,  the 
plaintiff  and  defendant  "Mutually  bound  them- 
selves the  one  to  the  other  in  the  Sum  of  £100 
as  settled  and  liquidated  damages,  to  be  paid 
and  forfeited,  without  any  deduction,  by  such 
of  them  as  should  make  default  in  the  prem- 
ises, unto  the  other  at  them  requiring  the  same. " 
Held,  that  tbe  sum  ot  £100  was  a  penalty  only. 

In  Setts  V.  BurcA,  4  Hurl.  &  N.,  506,  Eng. 
Exch.,  by  an  agreement  in  writing,  the  plaint- 
iff agreed  to  sell,  and  the  defendant  to  purchase, 
the  household  ftuniture  and  stock  in  trade  by 
valuation;  B.  to  value  for  plaintiff,  and  H.  for 
tbe  defendant;  the  goods  to  be  valued  and  pos- 
session given,  on  or  before  a  ^ven  day;  and  in 
the  event  of  either  of  the  parties  not  complying 
in  every  particular  set  forth  in  the  weemenl, 
he  should  forfeit  and  pay  £60  and  all  expenses 
attending  the  same.  Held,  that  the  sum  of  £50 
was  a  penalty  and  not  liquidated  damages. 
See.  Moffee  v.  LaveU,  L.R.,  »  C.  P.,  107. 

In  Dennis  v.  Oummii^,  8  Johns.  Cas.,  Zm,  A 
and  B  entered  into  a  written  agreemoit  bv  which 
A  agreed  to  convey  to  B  700  acres  of  bud,  theie- 
after  to  be  ai^iraised,  in  part  paymMit  (tf  m  £Mrm 
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valued  at$3,7S0,whichBagreedtoaeUtoA;nnd : 
it  was  coTenaoted  that  in  case  either  party  failed 
to  perform,  the  party  failing '  'should  forfeit  and 
pay  to  the  party  who  shomd  fuLQll  the  agree- 
ment, the  sum  of  $3,000  as  damages."  The 
sum  of  $2,000  was  held  to  be  a  penalty  and 
not  HquMated  damages.  See,  8hiM  v.  MeMU, 
9  Fain,  101;  apear\.  An^M,  1  Denio,  464. 

In  Gray  v.  CTV$l>jf,  ^  8  Johns. ,  319,  it  was  held 
that  "Where  a  party  inmsts  on  the  payment  of 
stipulated  damages  as  a  discharge,  it  miist  ap- 
pear that  the  damages  stipulate  are  in  lieu  of 
a  perfonnance  of  the  contract,  the  payment  of 
whlcb  is  an  alternative  for  Us  election."  See, 
Perktnt  T.  Lyman,  11  Mass.,  9Si. 

By  the  contract  in  Lampman  v.  Coefiran,  16 
N.  y.,  375,  the  vendor  agreed  to  convey  on  or 
before  a  certain  day,  provided  the  vendee  on  or 
before  that  day,  paid  him  $600,  and  then  gave 
him  his  note  on  tune  for  $300,  and  a  bond  and 
mortgage  for  $3,100,  and  the  parties  agreed  to 
pay,  the  one  to  the  other,  $500  as  liquidated 
damages,  in  case  one  of  them  should  fail  to 
perform  the  contract  Held,  a  mere  penalty, 
oee,  Leqgett  y.  Mat.  Im.  Co.,  tupra;  15  Mass., 
488;  1  Pick.,  448;  14  Gray,  165. 

In  Curry  v.  Larer  7  P*.  St.,  470,  49  Am. 
Dec.,  486,  it  was  held  to  be  a  penal^  and  not 
liquidated  damages,  where  a  person  agreed  to 
ddiver  two  boat  loads  of  coal  at  different  days, 
and  another  person  bound  himself  in  the  sum 
(^$200  that  ue  former  would  perform  all  his 
agreements,  and  in  default  of  his  delivering 
said  boat  loads  or  either  of  them,  that  then  the 
obligee,  mig^t  recover  said  sum  from  the 
obligor. 

In  Roiemm  v.  Whitetidet,  16  Sere.  &  R.,  820; 
the  court  observes:  "Stipulated  damages  can 
<mly  be  where  there  is  a  clear,  unequivocal 
agreenirat,  which  rtlpulates  fur  the  payment  of 
a  certain  sum,  as  a  liquid^«d  satirfactton,  fixed 
and  agreed  upon  between  the  parties,  for  the 
doing  or  not  doing  certain  acts,  particularly  ex- 
pressed  in  the  agreement."  We  also  dte. 
Heard  v.  Bower*,  S8  Pick.,  465;  FUk  v.  Oray, 
11  Allen,  188;  Broten  v.  BeUovsa,  4  Pick.,  179. 

In  the  cases,  in  any  way  resembling  the  one 
at  bar,  almost  without  exceptkm.  where  iha  for- 
feiture has  been  held  to  be  uquidated  damages, 
it  has  been  either  because  they  have  come  within 
the  rule  of  Hoibrook  v.  Tobev,  66  Me.,  410,  or 
becauae  of  some  peculiarity  in  Uie  contract  or 
in  the  subject  matter,  the  damages  have  been 
deemed  uncertain  and  incapable  of  estimation. 
SMe$Y.  Bata,  7  Cow.,  807;  WilliamMY.  Dakin, 
89  Wend.,  301;  Clum  v.  Alien,  ntpra;  Ou*k- 
I'jMTT.  Vrme,  97  Mass.,  446. 

The  remarks  of  the  court  in  3  Allen,  456, 
upon  this  subject  are  cbiter  dieia;  the  case  hav- 
ing been  decided  upon  the  enress  terms  of  the 
contract  which  declared  the  forfeiture  should 
"be  paid  in  full." 

P«tars*  (A.  ddivoed  the  oidnkniof  tbe 
cooit: 

One  partner  agreed  in  writing  to  sell  to  a 
-copartner  his  interest  in  the  company's  prop- 
-erty,  consisting  of  a  store,  a  stock  of  goods, 
fmiiiture  therein  and  other  property,  most 
ol  the  same  at  cost  and  the  buance  at  an 
mmisal  If  the  partieB  oould  not  agree  upon 
lae  value,  cash  to  be  paid  therefor  tm  delivery, 
4Uha-  party  who  should  teeak  the  contract 
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to  forfeit  to  the  other  the  sum  of  $500.  ^  The 
purchaser,  after  binding  himself  to  the  bargain, 
refused  to  carry  it  into  execution.  The  entbe 
property  was  worth  upwards  of  $26,000. 

Is  the  sum  of  $600  recoverable  by  the  would- 
be  seller  as  liquidated  damages  f  We  think 
that  must  have  been  the  Intention  of  the  par^ 
ties.  There  are  several  reasons  which  have  an 
influence  in  inducing  us  to  think  so.  In  no 
view  was  it  a  large  or  an  unreasonable  sum  to 
pay  for  the  seller's  disappointment.  It  was  the 
purchaser's  propoeition.  It  includes  all  which 
the  purchaser  was  to  pay  for  a  total  failure  to 
perform.  There  would  be  more  question  about 
the  meaning  of  the  parties,  bad  the  non-per- 
formance been  partial  only.  It  would'  be  a 
dilflcult  and  expensive  task  to  ascertain  what 
the  real  damages  were.  The  good  will  of  the 
business  was  an  element  of  value  not  easily 
measurable.  The  parties  wisely  concluded  to 
have  the  damages  assessable  at  an  agreed  sum. 
We  think  it  would  be  the  instinctive  Judgment 
of  business  men  generally,  tbat  Hub  puties  used 
the  word  "  foifot"  In  a  oonvemtumal  sense, 
and  not  technically. 

The  case  belongs  to  a  class  of  difficult  and 
often  uncertain  and  shadowy  questions,  very 
few.  cases  being  much  alike,  and  therefore  an 
appeal  to  the  authorities  for  support,  is  not  of 
much  use  ftulher  than  to  make  an  application 
of  general  principles.  But  the  case  of  Lynde 
V.  Thompson,  3  Allen,  466,  relied  on  by  the 
plaintiff,  goes  a  good  way  towards  establishing 
the  position  he  contends  for;  and  HoUyrook  v. 
Tobey,  inour  own  State,  66  Ste.,  410,  goes  In  the 
same  direction. 

D^endant  dtfavlied  for  $EQO  and  interat 
from  Felnvary  IS,  1883. 

Walton,  Virgin,  labb^,  Foster  and 
Haakall,  JJ.,  concurred. 


Samuel  E.  SHEPHERD 

V. 

Mary  £.  HALL  et  al. 

Ad  aetion  canaot  be  maintained  in  tlie 
name  of  an  e»«herlft  tsa  the  benefit 
of  the  creditor,  apklnat  the  reeetptora 

on  an  accountable  receipt  taken  by  such 
ofBcer,  while  in  office,  for  property  at- 
tached on  a  writ,  nnleas  it  appears  that 
the  property  was  demanded  of  such  ex- 
shenff  by  an  ofBoer,  holding  the  exeou- 
tionj  within  thirty  days  from  the  dat« 
of  the  judgment  in  the  first  suit-,  a  de- 
mand  on  the  receiptors  is  not  anffl- 
eient. 

(Knox  Decided  December  9, 168S.) 

ASSUMPSIT  on  officer's  receipt  Noimtit. 
In  1670  Samuel  B.  Shepherd  was  sheriff 
<rf  Knox  County,  and  while  in  office  he  at- 
tached the  schooner  Linnet 

Shepherd  delivered  the  schooner  attached,  to 
these  defendants  and  took  from  them  an  ac- 
countable receipt,  upon  which  this  action  is 
based.  The  receipt  was  as  follows:  "That,  in 
consideration  of  one  dollar  paid  us  by  the  above 
named  officer,  the  receipt  wberefif  we  hereby 
adknowledge,  we  hesKby  promise  and  agree 
safely  to  Mep  and  redeliver  all 
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alx>Te  mentioned,  to  tlie  officer,  to  hia  order  or 
to  his  successor  in  oflace,  «  »  •  and  fur- 
ther agree  that  if  no  demand  be  made  we  will 
within  thirty  days  from  the  rendition  of  judg- 
ment in  the  action  aforesaid  redeliver  all  the 
above  described  property  as  aforesaid,  that  the 
same  may  tw  talcen  in  executfon." 

Before  jndnnent.  Shepherd's  term  of  office 
expired  and  W.  S.  Irish  was  elected  and  quali- 
lled  in  his  place.  Shepherd  was  not  a  deputy 
under  Irish  at  any  time,  nor  his  ^^nt. 

Judgment  was  obtained  and  execution  issued 
in  the  original  suit  on  the  38th  day  of  Novem- 
ber. 1888. 

The  execution  was  committed  to  Irish,  who, 
within  thirtv  days,  made  demand  apon  tibese 
defendants  nut  did  not  have  the  receipt  with 
him.  Irish  never  made  any  demand  upon  Shep- 
herd, the  attaching  office  and  the  pu^tifl  in 
this  case. 

Mr.  J.  E.  Hatay,  for  plaintiff: 

Prima  facie,  the  plaintiff  is  wtitled  to  re- 
cover. 74  Me.,  866. 

The  reo^itiHS  are  liable  without  demand. 
HuiUor  V.  74  Me.,  867. 

The  liaUlity  of  the  officer  continues  until  he 
delivers  to  the  defendant  from  whom  he  takes 
the  property  and  places  it  in  Uie  hands  of  .the 
receiptors,  or  turns  it  over  to  the  1^1  purposes 
of  the  attachment,  or  to  be  taken  on  execution. 
MofiUon  T.  Ohapin,  28  Me.,  006. 

Meatrs.  Rice  S»  Hall,  for  defendants: 

The  statute  provides  that  "Ad  attachment  of 
real  or  personal  estates  continues  for  thirty 
days,  and  no  longer,  after  final  judgment  in 
the  original  suit."  R.  8.,  ch.  81,  §  67. 

To  nx  the  liability  of  the  attaching  officer 
for  the  property  attached,  a  demand  must  be 
made  upon  him  by  the  officer  heading  the  exe- 
cution, or  he,  the  attaching  officer,  "  being 
withotit  notice  that  the  creditor  has  not  ob- 
tained payment  in  some  other  mode,  may  be 
obliged  to  restore  the  sooda  to  the  debtor." 
HumplireyM  v.  Cottb,  2StMe.,  860;  JKwtm  v. 
Bridgham  14  Me..  420. 

The  defendants  are  liable  to  the  plaintiff  in 
this  action,  according  to  the  terms  of  their  con- 
tract But  his  ririit  to  mosecute  has  been  un- 
derstood to  d^)eDd  OD  his  UaUlity  over,  to  the 
attaching  creditor.  Wherever  it  has  been  made 
to  appear  in  suits  upon  receipts  of  this  descrip- 
tion, that  such  liability  does  not  exist,  or  has 
been  discharged,  the  receiptors  have  not  been 
holden.  ^to^v.  Mamm,  19  Me.,  40;  Brad- 
bim/  V.  Himlor,  8  Me.,  180. 

TbB  decision  in  the  case  of  ffurUer  v.  Pedk», 
74  Me.,  888,  affords  no  parallel  upon  this  point. 

The  creditor  in  tiie  original  action  had  not 
taken  the  receipt  as  a  suGetitute  for  the  prop- 
erty attached  and,  therefore,  was  not  entitied, 
as  equitable  assignee,  to  the  security  which  it 
afforded.   Jfiwnv.  .Rn^po,  mMasa..  354. 

Petctra.  Oh.  J.,  delivered  the  opinion  of 
die  court: 
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This  is  an  action  by  an  ex-sheriff  upon  an  ac- 
countable receipt  given  for  property  which  he 
attached.  An  execution,  issued  in  the  suit  in 
which  the  attachment  was  made,  was  delivered 
to  the  plfuntiff's  successor  in  office  within  thirty 
davs  after  judgment  was  recovered,and  he  made 
a  demand  on  uie  receiptors,  but  no  demand  is 
shown  to  have  been  made  on  thopresent  plaint- 
iff within  thirty  days. 

The  liability  of  a  receiptor  is  contingent.  Un- 
less the  officer  is  liable  to  eithw  the  <^editor  or 
the  debtor  for  the  production  of  the  property  at- 
tached, the  receiptor  Is  not  liable  to  the  officer. 
The  officer  has  no  personal  interest  in  the  prop- 
erty or  its  possesion.  He  holds  it  merely  for  the 
purpcMesoithelaw.  Thecreditois'liencontinuea 
for  thirty  davs  only  after  judgment,  un  less  stepa 
are  taken  within  that  time  to  retain  or  perfect 
the  lien.  In  this  case  the  debtor  had  no  claim 
upon  the  officer,  for  the  property  had  returned 
into  his  possession;  nor  has  the  creditor  any 
claim  upon  him,  because  he  failed  to  assert  his- 
daim  by  a  dein«id  within  the  thirty  d^i. 
Any  daun  upoD  either  officer  OTVeooptOT  la 
lost.  Bradbury  y.  Taylor,  8  Me.,  189  ;  Korri* 
V.  Bridgham,  14  Me.,  489;  Bumphreyt  v. 
^  Me.,  880;  Moulton  v.  Chapin,  88  Me.,  506. 

It  is  readily  seen  that  a  demand  upon  the 
receiptor  is  not  an  excuse  for  the  want  of  a  de- 
mand uptm  the  officer.  The  receiptor  is  under 
noobli^tion  to  the  creditor.  His  agreement 
is  not  with  him.  There  is  no  privity  between 
Hiem.  The  officer  is  responsible  to  the  credltar, 
whether  the  receiptor  la  liable  to  him  or  not. 
The  receipt  is  for  the  officer's  protection,  not 
for  the  creditor's.  PhiUipt  v.  Bridge,  11  Mass., 
847;  Peartonty.  Tineker,  86  Me.,  884.  In  the 
present  case  an  unnecessaiy  demand  was  made- 
upon  the  receiptors,  and  a  neceaBaxy  demand 
upon  the  officer  was  omitted. 

We  do  not  mean  to  say  that  there  may  not 
be  a  case  where  a  receiptor  would  be  liable 
without  a  demand  upon  a  retiring  officer  to 
whom  the  receipt  was  given.  We  have  been 
speaking  of  the  usual  relation,  such  as  appears^ 
to  have  existed  in  the  case  at  hand.  An  ex- 
ception exists  where  the  receipt  has  been  as- 
idgned  by  office  to  creditor.  It  may  be  an 
equitable  assignment.  It  has  been  held  that 
such  an  assignment  arises  where  an  officer  takea 
a  receipt  at  the  instance  of  the  creditor,  upon 
his  approval  and  at  his  risk,  the  creditor  by 
agreement  relying  upon  the  receipt  and  not 
upon  the  obligation  of  the  officer.  In  such  case 
the  creditor  u  substituted  for  the  officer.  Be 
owns  the  right.  He  need  make  no  donwod 
upon  the  officer.  He  is  acting  in  his  behalf  in 
calling  upon  the  receiptor.  A  demand  on  the 
officer  is  implied  or  wuved,  ffapgood  v.  Piaier, 
80  Me.,  Laiermeev.  Bice,  IS  Met.,  387; 
Moore  v.  Fargo,  112  Mass..  854. 

Plaintiff  nonmit. 

WaltOB.  Daalbrth,  Ubb*^*  EnsMy 
and  Foster.  JJ.,  concniied. 


Digitized  by 


1886.    SaUOATUCK  COKaBBOATIONAL  SOCIBTT  T.  EAOT  SACOATtTCK  SOHOOL  DiBTBIOT.    361 ' 


iftpRUB  COUBT  OF  OOMMHCl'U/UT. 


SAUQATUCK   CONaREGATIONAL  SO- 
CIETY, Appl., 
«. 

EAST  SAUGATUCK  SCHOOL  DISTRICT. 

1.  AdversepOMeasion  owmot  be  proved 
\f  the  deeUu-ationa  of  the  party  hi 
posaessionf  except  when  part  of  the 
res  ^atfB.  The  mere  dedarations  of  a 
party  cannot  be  admitted  hi  his  own 
favor,  nor  can  the  mere  absence  of  such 
declarations  be  shown  against  him. 

S.  The  declatrations  of  a  party  in  pos- 
session as  to  his  holdlnjp  adTeraelr* 
are  only  material  when  he  speaks 
aniaat  his  interest  or  falls  to  speak 
when  required  to  do  so. 

(Decided  Deoermber  — ,  ISBS.) 

APPEAL  from  a  judgment  of  the  F^eld 
County  Gonrtof  CommoQ  Plea8,ia  favor  of 
d^endant.  Bet>er»ed. 

This  is  an  action  of  ejectment  The  prem- 
ises described  in  the  complaint  comprise  an  in- 
closare  in  which  the  church  building  of  the 
ptsiotiff  stands,  and  also,  in  Uie  rear  of  the 
chorch,  a  two  story  sehoolhoiise  or  academy, 
tike  uppo-  stoiy  having,  mitil  AnguiA.  188%. 
been  accessible  fnmi  an  outride  aitnmoe  only. 
The  plaintiff  claimed  to  recover  possession  of 
tiiis  upper  story,  conceding  that,  for  more  than 
fifty  years  before  commencement  of  suit,  the 
defendant  had  occupied  the  lower  story,  which 
also  was  accessible  from  an  outside  entrance 
only,  for  its  district  school.  Inside  the  build- 
ing there  had  never  been  any  passaee  way  be- 
tween the  two  fltoriea,  prior  to  the  disseidii  of 
theplahitiff  hi  1888. 

The  schoolhonse  had,  prior  to  November, 
i,  1880,  stood  on  a  parcel  of  ground  jutting 
into  the  front  of  the  church  lot.  Soon  after 
that  date  it  was  moved  to  its  present  position 
in  the  rear  of  the  chureh. 

The  idahitjfl:  Society,  forwhich  the  land  hi 
question  was  held  certain  individuals,  was 
orgsnized  in  1832.  and  claims  to  own  Uie  fee 
of  the  land  to  which  the  schoolfaouse  was 
moved.  The  upper  part  of  the  schoolhouse, 
from  1832  xmtSl  1876,  was  occupied  by  a  Miss 
Leavenworth  for  a  private  school,  who  paid  no 
rent  for  it.  During  this  period  and  afterwards, 
the  plaintiff  held  prayer-meetings  there,  and 
between  1880  and  1882  nsed  It  for  a  pastor's 
study  and  claimed  to  be  in  possession  thereof 
loim,  as  it  alleges,  it  was  dispossesaed  by  the 
wioi^fnl  entry  of  the  defendant  in  August, 
1888.  In  December,  1882,  Miss  Leavenworth 
executed  to  plaintiff  a  quitclaim  deed  of  the 
iq>perroomof  the  building. 

Mmn.  Cnrtia  Thompson  and  Jolin  H. 
Perry,  for  appellant: 

As  to  the  miding  of  the  court  below  that 
pUntiff  lias  used  the  room  In  qoestloD  from 
time  to  time,  ever  since  the  removal  of  the 
schoolhouse,  but  that  this  use  "was  not  ad- 
▼CTe  to  the  defendant;"  we  say  that  the  use  of 
the  record  owner  of  premises  Is  not  exactly 
"idTerse"to  a  trespasser  or  tenant  at  will, 
whose  occupation  does  not  interfere  with  his; 
aodberides,  adverse  nse  la  a  queMion  ot  law, 
com. 


Munro  v.  Mer^ni,  96  Barb.,  888;  Bowie  v. 
Brafm,  8  Duer,  85. 

Coiporatioos  cannot  speak  except  by  thdr 
records,  "The  inteotion  of  a  corporation  can 
only  be  learned  by  the  languaee  of  its  recorded 
acts;  and  neither  the  private  views  nor  the  pub- 
lic declarations  of  individual  members  of  such 
corporation  are,  for  this  purpose,  to  be  inquired ' 
after."   BarOettv.Kindeu,  15  Conn.,  SSl. 

Even  the  declaradona  of  officers  of  a  corpora- 
tion are  not  evidence  against  it.  Turnpike  Go. 
V.  Thorp,  18  Conn.,  178;  Harford  Bank  v. 
Mart.  8  Day,  494;  Angell  &  A.  Corp.,  809. 

Corporations  speak  by  their  majorities,  and 
hence,  can  only  speak  by  their  votes.  Eggletton 
V.  Doome,  W  Cmm.,  401,  408. 

The  evidence  objected  to  attempted  to  sbow 
that  the  plaintiff  has  no  title,  by  evidence  of 
reputation,  violatlrw  the  mazlm,ttiat  "A  title  to 
real  estate  cannot  l)e  proved  by  reputation." 
South  ScfiootDittrietv.Blak^aee,  18  Conn.,  228. 

Mr.  Robert  E.  DeForeat,  for  appellee: 

The  plaintiff  must  recover,  if  at  all,  by  the 
strength  of  its  own  title,  and  not  by  the  weak- 
ness In  the  title  of  the  defendant.  1  Swiff  a 
Dig..  007;  TVacy  v.  Norwieh  A  W.  B.  B.  Go.y 
89  Cram..  894. 

Carpenter,  J.  delivered  the  opinion  of  the 
court: 

From  a  careful  analysis  of  the  facts  of  this  . 
case  it  amwsn  that  tlie  record  title  to  the  land 
on  which  the  acboolhouse  stands,  is  in  the 
plaintiff.  The  building  itself  was  constructed 
and  paid  for  principally  by  the  proprietors  of 
the  academy  in  1804,  uie  School  District  con- 
tributing to  the  fundi  of  the  academy  the  sum 
of  (127,  beiug  the  avails  of  the  sale  of  the  old 
schoolhouse. 

The  equitable  title  to  the  building,  therefore, 
seems  to  have  been  originally  in  the  proprie- 
tors; and  is  now  in  their  heirs,  unless  one  of 
the  parties  to  this  suit  has  acquired  title  thereto 
by  adverse  possession.  It  is  proper  to  remark, 
however,  ttut  the  controversy  relates  solely  to 
the  upper  room  in  the  building,  it  being  practi- 
cally conceded  that  the  district  has  been  in  pos- 
session of  the  lower  room  under  a  olann  of  right 
since  1807.  On  the  trial,  both  parties  claimed 
title  to  the  upper  room  by  adverse  posseadon; 
the  plaintiff  claiming  partly  under  Miss  Leav- 
enworth, who  occupied  said  upper  room  for  a 
private  school  from  1832  to  1876. 

The  following  quotations  from  the  record 
will  serve  to  show  what  the  questioiiB  are  which 
we  are  called  upon  to  decide: 

"During  the  tiifd  of  said  cause,  the  plaintiff 
having  offered  evidence  of  the  adverse  occupa- 
tion by  said  Miss  Leavenworth  and  others,  the 
defendant,  for  the  purpose  of  characterizing 
such  occupation,  and  to  show  that  it  was  not 
adverse  to  the  defendant,  called  as  a  witness, 
Thomas  D.  Elwood,  who  testified  that  he  had 
taiught  said  district  school  since  1864,  excepting 
two  years,  and  defendant  thereupon  asked  said 
witness  the  following  question:  'During  tiiat 
period,  did  you  ever  hear  that  the  Congrega- 
tional Society  pretended  to  have  any  clahn  or 
right  of  ownership  of  the  building  and  grounds 
occupied  by  the  school  rihtil  18SBf'  Plaintiff 
objected  to  and  the  court  admitted  said  ques- 
tion, and  said  witness  answered:  'I  never  did,  in 
any  shape  or  manner.* ^^^1  „ 
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The  following  question  of  said  witness  was 
objected  to  by  plaintifF  and  admitted  by  the 
court:  "What  aid  Mr.  Hart,  the  pastor  before 
referred  to,  say  to  you,  if  anything,  respecting 
the  necessity  of  the  District  makine  repairs  to 
the  building?"  Ans,  "Mr.  Hart  sua  to  me,  I 
think  the  District  should  go  to  work  and  repair 
that  roof;  if  not,  you  will  have  to  have  an  um- 
brella down  there  before  long," 

Of  defendant's  witness,  Charles  H.  Taylor,  who 
testified  that  lie  was  fifty-four  years  of  age,  and 
had  resided  all  his  life  in  Westport;  that  he  had 
attended  Hiss  Leavenworth's  school;  had  been 
two  years  treasurer,  and  six  years  committee  of 
said  District,  prior  to  1888,  defendant  asked  the 
following  question  which  was  received  against 
the  plaintiff's  objection:  "During  all  that  time 
did  you  ever  hear  that  the  plaintiff  made  any 
claim  or  right  of  ownership  to  the  schoolhouse 
and  yard  until  last  year?'    Ans.  "I  did  not" 

Against  said  objection  of  the  plaintiff ,  said 
witness  further  answered:  "I  nev^  heard  of 
Miss  Leavenworth  nuiking  a  claim  of  owner- 
ship, until  the  record  of  this  deed."  (Deed 
from  Miss  Leavenworth  to  the  Society,  Dec., 
1882.) 

Similar  questions  were  put  to  and  dmilar 
answers  obtained  from  other  witnesses. 

It  is  difflcalt  to  vindicate  the  reception  of  this 
evidence.  Possession  does  not  receive  its  ad- 
verse character  from  the  declarations  of  the 
party  in  possessioD,  except  when  such  declara- 
tions may  be  reganled  as  ret  f/esta.  The  mere 
declarations  of  a  party  cannot  be  admitted  iu 
his  own  favor.  It  foUows  that  the  mere  ab- 
sence of  such  declarations  cannot  be  shown  by 
the  adverse  party  against  him. 

A  party  is  not  bound  to  make  public  procla- 
mation that  he  holds  adversely;  therefore,  what- 
ever he  says  or  omits  to  say  is  a  matter  of  no 
importance,  unless  he  speaks  against  his  inter- 
est, or  fails  to  speak  when  required  to  do  so. 
The  adverse  character  of  the  possession  is  ordi- 
narily, if  not  always,  shown  by  the  facts  of  the 
case,  and  not  from  loose  uid  casual  declara- 
tions. Therefore,  the  absence  of  such  declara- 
tions has  no  tendency  to  prove  that  the  posses- 
sion is  not  adverse.  A  corporation  usually 
speaks  by  its  agents  authorize  to  speak  for  it, 
and  through  its  votes  and  acts.  Here  the  ab- 
sence of  rumor  in  the  community  is  allowed  to 
have  weight  in  the  judicial  scales.  It  is  not 
Toenlj  hmrsay  that  is  invoked,  but  it  is  the  ab- 
aenceof  hearsay.  Equally  objectionable  Is tiie 
declaration  of  Mr.  Hart.  B^g  no  party  to 
the  suit,  whatever  he  said  was  mere  hearsay. 

TheJu^metU  mutt  be  rtvenedanda  nsw  trial 
ordered. 

In  this  opinlim  the  other  Judges  concurted. 


Daniel  S.  8HEEUAN,  Appt., 

William  8TURGES. 

1.  The  extent  and  reaaonableneM  of  the 
panlsltnetit  administered  by  a  echool 
teacher  to  a  pupil,  is  purely  a  question 
of  &et. 

H.  A  teaeher  has  «.  right  to  require  obe- 
dienoe  to  reasonable  rules  ana  a  proper 
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submission  to  his  anthority,  and  t%  in- 
flict punishment  for  disobedience,  inr 
eluding  personal  ehastisement  if  nec- 
essary. 

8.  In  inflicting  corporal  pimisbment,  the 
teacher  mast  exercise  sound  dieere- 
tion  and  judgment;  and  must  adapt  the 
punishment,  not  only  to  the  offeiise  but 
to  the  offender;  it  is  proper  for  him  to 
consider  past  offenses  of  the  pupil, 
and  he  need  not,  at  the  time  of  the  pun- 
ishment, remind  the  pupil  of  them. 

4.  In  an  action  of  aaaanlt  against  a  teacher,  ■ 
based  upon  his  chastisement  of  a  pnpil, 
the  teacher  should  be  permitted  to 
show  prlf»r  and  habitufu  miseoadaet 
on  the  part  of  the  pupiL 

(SeoMed  Novamber  M,  UHJ 

APPEAL  by  plaintifl  from  a  lodgment  of 
the  Superior  Court,  Fairfield  County,  in 
favor  of  deiendant.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  John  S.  Seymour,  for  plaintiff: 
All  that  took  place  at  the  time  of  the  injury 
complained  of,  was  admitted  by  the  court  and 
correctly.  Circvmstancesthatacoompanyaad 
give  character  to  a  transaction  are  ahnm  ad- 
missible in  evidence.   BraeegMBa  Orford, 
2  Mau.  &  Selw.,  79;  see,  also,  Avery  v.  jBiqr.  1 
Mass.,  13. 

Not  so  with  respect  to  the  conduct  of  the 
plaintiff,  at  other  times  and  upon  other  occa- 
sions. Id. 

Such  evidence  is  not  admissible  in  any  action, 
for  the  suffldoit  reason  that  a  party  cannot 
meet  it,  and  it  needlessly  multiplies  the  iasues. 
Matt/iemv.  Terry,  10  Conn.,  4S9. 

What  would  be  s^d  by  the  defendant's  coun- 
sel, of  a  claim  to  introduce  evidence  tending  to 
show  that  the  schoolmaster's  conduct  waslia- 
bitually  brutal;  that  his  treatment  of  his  puidlB 
was  at  all  times  harsh  and  unreasonable;  that 
on  ^ight  provocations  be  was  violoit  and  un- 
governable; and  that  he  bad  no  right  under- 
standing of  the  responsibilities  of  his  calling  f 
Oivent  V.  Bradley,  3  Bibb,  193. 

There  is  a  class  of  cases  in  which  the  nature 
of  the  action  involves  the  character  of  the 

gtaintiS;  but  in  such  cases  the  evidence  Is  con- 
ned to  geoeral  expressions  and  does  not  ex- 
tend to  qiecific  acts  or  misconduct.  8o  in  a 
case  of  slander,  Kent,  Ch.  Jl,  said:  "Bvoy 
man  is  supposed  capable  of  sustaining  his  gea- 
eral  character,  though  no  man  is  jHemmed  es- 
pable  of  repelling  a  specific  charge  without 
notice."  The  learned  Judge  has  been  followed 
In  this  opinion  by  the  undivided  court,  both  in 
his  own  State  and  in  many  othera.  Jrure^v. 
People,2CoyT.,816;  JtoM  v.  Lapfiam,  Ulbtfs.. 
279. 

The  evidence  of  Uie  pldntiff's  character  is 
admissible  in  actions  for  assault  and  battoy. 
&^  V.  Priett,  5  Allen,  101.  But  when  its 
introduction  manifestly  had  a  tendency  de^y 
to  prejudice  the  plaintiff  in  the  minds  of  the 
jury,  we  are  of  opinkm  that  on  Uiis  ground  also 
the  verdict  should  be  set  aside.  Bramt  r.  €hr- 
dm,  1  Oiay,  183, 185. 

In  BaU  V.  i\»«r.  13  Met.,  482,  487,  which 
was  an  action  for  assault  and  battery  for  toni- 
b^  removing  the  plaintiff^ftom  a  raihoad  de- 
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pot  for  dtwbeyiDg  the  rules  of  the  superinteud- 
ent,  ft  was  fadd  that  evidence  of  ottier  vtola- 
tions  of  the  rules  on  former  occasions  was  in- 
admissible. 

To  prove  the  bad  character  of  a  horse,  par- 
ticular vicious  acts  may  be  shown.  Whiitier 
T.  FranJciin,  46  N.  H.,  33;  contra,  as  to  the 
character  of  a  man.  Hw.  v.  Bowton,  11  Jur. 
(N.  8.).  S2fi;  Steph.  Dig..  Ev.,  112;  1  anenL 
Er.,  ^  55,  and  n.  8,  and  ^  25. 

The  puntshment  of  a  pupil  must  be  for  some 
^leciflc  offense  which  the  pupil  has  committed, 
and  for  which  he  Imows  he  ua  being  punished. 
State  v.  Mizner,  50  Iowa,  145. 

If  the  testimony  as  to  specific  past  transac- 
ti(Hu  b  izrelBvuit.  the  defendant  ought  not  to 
be  heard  now  to  claim  that  it  did  not  affect  the- 
judgment,  after  claiming  in  the  court  below 
that  it  was  relevant  and  dtould  affect  the  judg- 
ment. Harris  v.  Woodstock,  27  Conn.,  567; 
Doe  V.  P&ridns,  3  Term  R.,  749;  Walker  v. 
Freiisher,  a  Ves.  Jr.,70;  Hilliard,  New  Trials, 
ch.  18,      3,  6,  6,  40. 

Still  more  objecti<Hial)le  is  evidence  of  habit- 
ual conduct,  for  it  is  no  more  than  a  general 
allegation  oi  badness,  or  like  tvocuring  wit- 
hmqs  to  state  that  the  boy  ought  to  be  pirn- 
tobed  oa  general  principles,  witbout  assigning 
any  particular  offense.  It  is  impossible  to  meet 
such  testimony,  except  by  producing  other  wit- 
nesses who  were  of  the  contrary  opinion.  It 
was  received  for  an  Illegitiinate  purpoee,  and 
its  reception  furnished  ground  for  a  new  trial. 
S'aOegY.  Bartford  Carpet  Co.,  51  Conn.,  624. 

Mum.  4ohn  H.  Perrr  and  Winthrop 
H.  Perry  (Norwalk),  for  defendwt: 

Where  the  question  is  simply  whetber  or  not 
the  punishment  was  excessive.  Its  decision  is 
forthe  jonr  not  the  court.  1  Biah.  Gr.  Law, 
8882. 

Whether,  under  all  thelacts,  tbepunishmei^ 
of  the  pupU  Is  excesslTe,  must  be  left  to  the 

jnrr.    (hmTttonweatth  v.  BandaU,  4  Gray,  89. 

The  court  should  bave  permitted  the  defeiid- 
uit  to  prove  that  the  whipping  was  a  reasonable 
chastisement  of  the  prosecuting  witnees,  as  his 
pupil,  for  misconduct  in  school,  and  should 
have  left  to  the  Juiy  to  determine  whether  or 
not  the  whipping  was  under  all  the  circum- 
stances reasonable.  State  v  Mizner,  45  Iowa, 
348;  24  Am.  Rep.,  778. 

The  law  requires  that  a  man  shall  in  all  cases 
act  with  reasonable  cue.  What  is  reasonable 
care  and  whether  a  man  so  acts  are  questions  of 
fact.    BiU  V.  Smith,  30  Conn.,  210. 

Id  the  case  of  Vedder  v.  Feliowt,  20  N.  Y., 
12B,  ft  passenger  stated  to  his  fellow  travel- 
en  hi  the  absence  of  the  conductor,  that  if  the 
conductor  should  attempt  to  enforce  the  deliv- 
eiy  of  bis  ticket  be  would  give  Mm  "a  lick- 
ing." The  conductor  subsequently  attempted 
to  enforce  the  delivery  of  the  ticket,  by  ejecitlng 
tbepassenger;  in  a  suit  for  the  assault  the  court 
said:  it  seems  that  when  such  damages  are 
awarded,  the  amount  should  depend  in  some 
d^|ree  upon  the  conduct  and  disposition  of  the 
Iriuntiff  at  the  time,  although  not  known  to 
defendant.  • 

By  the  terms  of  the  statute  under  which  this 
ai)peal  is  taken.  Acts  of  1882,  ch.  50,  g  8,  a  new 
trul  shall  not  be  ordered  if  the  errors  com- 

Slained  of  "are  immaterial  or  such  as  have  not 
ijuriously  affected  the  ai^ellant." 
ooim. 


Orangrer,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  complaint  for  an  assault  and  bat- 
tery. The  defense  is,  that  the  plaintiff  was  at 
the  time  a  pupil  in  a  school  kept  by  the  defend- 
ant; that  he  willfully  violated  the  reasonable 
rules  of  the  school  and  disobeyed  the  reason- 
able commands  of  the  defendant  as  his  teacher, 
and  that  for  this  misconduct  the  defendant,  as 
such  teacher,  whipped  him  in  a  reasonable  man- 
ner. The  sole  controversy  upon  the  trial  was, 
as  to  the  reasonableness  of  the  punishment  in- 
flicted. The  court  found  that  "such  whipping 
was  not  unreasonable  or  excessive,  and  was 
fully  justified  by  the  plaintiff's  misconduct  at 
that  time." 

The  extent  and  reasonableness  of  the  punish- 
ment administered  by  a  teacher  to  his  pupil  is 
purely  a  question  of  fact.  This  is  too  well  set- 
tled to  make  the  citation  of  authorities  neces- 
sary. The  finding  of  the  court  therefore  set- 
tles th6  question  as  to  this,  unless  the  court 
acted  upon  improper  evidence. 

The  plaintifE  testified  as  a  witness  in  his  own 
behalf,  and  on  his  cross  examination  the  de- 
fendant, against  the  objectlmi  of  the  plaintiff's 
counsel,  was  allowed  to  ask  him  whether,  on 
two  former  occasions,  both  of  them  more  than 
a  week  before  the  whipping  in  qtiestion,  he  had 
not  assaulted  the  teacher  while  oe  was  chastis- 
ing bim.  And  the  defendant  afterwards,  in  his 
testimony  in  bis  own  behalf,  was  allowed, 
against  the  objectifm  of  the  plaintiff,  to  state 
that  the  plaintuTs  conduct  in  school  was  habit- 
ually bad,  and  that  on  two  former  occasions, 
one  of  them  about  two  weeks,  and  the  other 
seven  or  eight  days  before  the  whipping  in 
question,  the  plaintiff  had  assaulted  him  while 
he  was  chastising  bim. 

The  defendant  was  also  allowed,  on  the  plaint- 
iff's cross  examination,  usinst  objection,  to  in- 
quire of  him  whether  he  had  not,  seven  or  eight 
days  before  the  whipping  in  question,  put 
stones  in  his  pocket  and  declared  that  be  was 
going  to  attack  the  teacher  with  them.  The 

Elaintiff,  in  answer  to  the  inquiry,  denied  that 
e  bad  done  so,  and  the  defendant,  against  the 
plaintiff's  objection,  was  allowed  to  show  l>y  a 
witness  that  the  plaintiff  had  so  done. 

The  defendant  did  not  inform  the  plaintiff,  at 
the  time  of  the  whipping,  that  he  was  punish- 
inghim  for  his  past  and  habitual  misconduct. 

We  think  the  court  committed  no  error  in  ad- 
mitting the  inquiries  and  evidence.  The  right 
of  the  schoolmaster  to  require  obedience  to  rea- 
sonable rules  and  aj;>roper  submission  to  bis  au- 
thority, and  to  inflict  Dunisbment  for  disobedi- 
ence, IS  well  settled.  It  is  said  In  the  Encyclo- 
pedia of  Education,  edited  by  Kiddle  and 
Hchem,  page  189,  that  "The  School  Codes  of  the 
United  States  are  generally  silent  in  regard  to 
the  right  of  teachers  to  inflict  corporal  punish- 
ment ;  but  there  are  numerous  judicial  decisitms 
in  favor  of  this  right  By  English  and  Ameri- 
can law  a  parent  may  correct  ms  child  In  a  rea- 
sonable manner,  and  the  teacher  is  in  hco  par- 
entis," citing  2  Kent,  Com.,  208  ;  1  Bl.  Com., 
458;  Gommonv>eaith  v.  RandaU,  4  Gray,  86; 
State  V.  Pendergrass,  2  Dev.  &  B.  L.,  865;  ^- 
vemy.  i^bMe»,  27Me.,  280;  Lander -v. Seaver,  82 
Vt.,  128. 

As  incident  to  this  relationship  it  is  the  right 
of  the  teacher  in  the  absenoe  of<Tnl«  i 
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lldied  by  the  school  board  or  other  proper  au- 
tfaority,  to  make  all  Dccessarr  and  proper  rules 
for  tlie  good  conduct  and  oraer  of  the  school ; 
and  it  is  his  duty  to  see  that  order  is  mahitained 
and  the  rules  obserred.  And  if  any  scholar 
violates  the  rules  and  disobeys  the  orders  of  the 
teacher,  it  is  the  du^  of  the  latter  to  enforce 
compliance,  and  to  that  end  it  may  be  neces- 
sary to  inflict  personal  cbutisement,  as  with- 
out it  he  might  low  all  control  of  the  sdiooL 
In  inflicting  such  punishment  tiie  teacher 
must  exercise  sound  luscretion  and  judgment, 
and  mtist  adapt  it,  not  only  to  the  offense  but 
to  the  offender.  Horace  Mann,  a  high  author- 
ity in  the  matter  of  schools,  says  of  corporal 

gioishment:  "It  should  be  reserved  for  baser 
ults.  It  is  a  coarse  remedy,  and  should  be 
employed  upon  the  coarse  sins  of  our  animal 
nature,  and  when  employed  at  all  should  be 
administered  in  strong  doses."  Of  course  the 
teacher,  in  inflicting  such  puni^ment,  must 
not  exceed  the  hounds  of  moderation. 

No  precise  rule  can  be  laid  down  as  to  what 
shall  be  considered  excessive  or  unreasonable 
proniahment.  Beeve's  Dom.  Bel.,  888.  Each 
case  must  depend  upon  Its  own  circumstances. 
Id  OommonwaUk  v.  BandaU,  4  Gray.  86,  it  is 
held  that,  "In  inflicting  ootporal  punishment,  a 
teacher  must  exercise  reasonable  judgment  and 
discretion,  and  be  governed  as  to  the  mode  and 
severity  of  the  punishment  by  the  nature  of 
the  aaeoK,  and  the  age,  size  and  apparent 
powers  of  endurance  of  the  pupil."  And  we 
think  it  equally  clear  that  he  should  also  take 
into  consideration  the  mental  and  moral  quali- 
ties of  the  pupil;  and  as  indicative  of  these,  his 
general  behavior  in  school  and  his  attitude 
towards  his  teacher  become  proper  subjects  of 
consideration. 

We  think,  therefore,  that  the  court  acted 
iffopenly  in  admitting  evidence  of  the  prior  and 
nabltutu  misconduct  of  the  plidntifl,  and  that 
it  was  perfectly  proper  for  the  defendant,  in 
chastising  him,  to  consider  not  merely  the  im- 
mediate offense  which  had  called  for  the  pun- 
ishment, but  the  past  offenses  that  aggravated 
the  present  one,  and  showed  the  plaintiff  to 
have  been  habitually  refractory  and  disobedient. 
Nor  was  it  necessary  that  the  teacher  should,  at 
the  time  of  inflicting  the  punishment,  remind 
the  pupil  of  hfs  past  and  accumulating  offenses. 
The  pupil  knew  them  wdl  enouj^,  wtehout 
having  them  brought  freshly  to  his  notice. 
There  ia  no  error. 

In  this  opinion  the  other  Judges  concurred. 


Walter  C.  QUINTARD,  County  Treasnrer, 
c. 

Christian  ENOEDLER  et  at.,  Appta. 

Arerdlet  of  ipaUtsr  is  »  cMvletion,  al- 
though no  sentence  or  Judgment  has 
been  pronoonoed.  So  held  in  a  suit  in- 
stituted under  S3,  pt.  4,  Act  of  1882  (Pub. 
Aets  18SS,  p.  181),  providing  for  suit  on  a 
lioensed  lujuor  dealer's  bond  trhenever 
he  *'shall  be  conTJoted,"  etc 
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APPEAL  from  the  Conrt  of  Common  Pleat, 
Fairfield  County.  Affirmed. 
The  case  and  facts  are  stated  in  the  opinim. 
Mr.  F.  L.  Holt,  for  plamtiff : 
Ordinarily,  the  word  conviction  signifies  the 
finding  by  the  jury,  by  VMdict,  that  tbe  defend- 
ant is  gmlty.   It  does  not  mean,  also,  that  sen- 
tence against  him  has  been  rendered.  Biah.  St 
Cr.,  §  »8;  4B1.  Com.,  863;  York  Co.  T.  Dal- 
Afftfwn,  46Pa.  St,  872;  KeAoer.Cmmonieealth, 
86  Pa.,  188.  , 

Conviction  may  accrue  in  two  ways,  either 
by  his  confession  of  the  offense  and  pleading 
guilty,  or  by  his  being  found  so  by  verdict  at 
his  country.  After  trial  and  conviction,  the 
judgment  of  the  court  regulwly  followa,  unless 
suspended  or  arrested.  VommonKealffi  v.  SUh- 
arda,  17  Pick.,  296;  Tomtins,  L.  Die.  414; 
MeNeOTt  dm,  1  Caines,  72;  4  Bl.  Com..  365, 
g  14;  Bwift  Dig.,  old  ed.  412-417;  Common- 
wealth  V.  LoeJewood,  108  Mass.,  828,  and  cases 
there  cited;  Shepherd  v.  People,  25  N.Y.,  406; 
1  Bouv.  L.  Die.,  862;  BUUr  v.  Commonweal fh, 
26  Oratt.,  860-857;  Rapalje  &  L.  L.  Die, 

Conviction;  this  word  ordinarily  rignifles  the 
finding  of  a  prisoner  guilty  by  the  verdict  of  a 
Jury.  When  it  is  said  there  has  been  a  coavic- 
tion,  or  that  one  is  a  convict,  the  meaning  is 
not  usually  that  sentence  has  been  pronounced, 
but  that  the  verdict  has  been  rendered.  1  Bish. 
Cr.  L.,  8  228;  4  Bl.  Com.,  §  862;  U.  S.  v,  OO- 
Affrf,  2  Sumner,  10;  State-v.  Valentine,  llreA., 
Law  R.,  235;  Commonwealth  v.  WHHamton,  3 
Va.  Cases,  211;  Skinner  v.  fieroi,  1  Ashm.,  57; 
State  V.  JP^Uer,  1  McCord,  178;  Bev.  v.  Piider- 
man,  4  New  Sess.  Cases,  161;  8  Whart.  Cr. 
L.,  %  8227;  1  Temp.  &  M.,  286;  Stevenev.  Fibo- 
pie,  1  HiU  (N.Y.),  281;  Commonwealth  t.  Bick- 
ard»,  17  Pick.,  296. 

A  idea  of  former  conviction  is  supported  by 
IHOOi  of  a  lawful  trial  and  verdict  or  confession 
onasuffldent  Indictment,  although  no  judgment 
be  given  upon  it  Shei^erdv.  People,  86  N.T., 
406;  State  v.  Elden,  41  Me.,  166;  4  Bl.  Com., 
886;  People  v.  Ooldatein.  82  Cal.,  482;  State  v. 
BenAam,  7  Conn.,  414;  People  v.  Ooodwin,  1 
Wheel.  Cr.  Cas ,  477;  StaU  v.  NarwU,  »4 
Am.  Dec.,  458;  8  Whart.  Cr.  L.,  §  3348: 
StaU  V.  Shepard/l  Conn.,  64;  U.  8.  v.  Pern,  9 
Wheat,  679  (22  U.S.). 

The  word  oonvlction  is  frequently  used  in  the 
Conn,  statutes,  in  instances  which  show  the 
meaning  of  ttiie  word,  as  \ised,  is  a  finding  of 
guilty  by  the  jury,  or  by  a  plea  of  ^ilty,  and 
not  a  judgment  or  sentence  in  addition. 

Any  person  convicted  of  a  violation  of  the 
provisions  of  g  1  of  tills  Act,  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  pun- 
ishea  for  the  first  offense,  etc  For  any  sub- 
sequent conviction  for  the  same  offense,  shall  be 
fined  not  less  than  $26  nor  more  than  $50,  etc. 
Laws,  1880,  345,  §  3. 

"In  case  of  conviction  for  any  high  crime  or 
misdemeanor  at  common  law,  the  offender  may 
be  imprisoned  in  the^tate  prison,  not  more  than 
five  years,  and  in  case  of  a  conviction  for  any 
other  offense  at  common  law,  theoffenda*dian 
be  imprisonbd  in  a  Jail,"  etc.  Qen.  Stat,  6M, 
§21. 

Every  person  having  been  convicted  of  any 
crime  punishable  by  imprisonment  in  the  states 
prison,  for  a  term  less  than  life.  Id.,  g  2S. 

Sentence  to  imprisonmei^^^^^^  {trison 
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shall  be  pronounced  by  the  judge,  in  the  pres- 
ence and  bearing  of  the  convicted  person.  Gen. 
Sua.,  5S9,  ^  18. 

But  DO  writ  of  error  to  reverse  the  Judgment 
rendered  upon  a  CQoviction  of  any  offense  pun- 
idiable  hj  death,  shall  supersede  the  execution 
of  said  judgment,  etc.  Qen.  Stat.,  580,  1 18. 

When  a  justice  of  the  peace  may  punuh  any 
convict  by  imprisonment  in  jail,  he  may  in- 
stead, punish  him  by  imprisonment  in  a  work 
bouse,  etc.    Qen.  Btat.,585,  §  IS. 

Any  justice  of  the  peace  or  person  officially 
connected  with  any  court,  who  ^all  fraudulent- 
ly convert  to  his  own  or  to  the  use  of  another, 
money  or  property  received  or  held  in  his  offi- 
cial capacity,  shall  be  punished  as  if  he  had 
been  convict^  of  stealing  property  of  the  same 
value.    Gen.  Slat.,  535.  ^  10. 

If  any  person  shall  be  guilty  of  a  violation  of 
the  provisions  of  ^  2  of  tais  Act,  he  shall,  upon 
conviction  thereof,  be  punished,  etc.  Iaws, 
1877.  250.  §  8.  ' 

Whenever  any  person  is  convicted  of  an  of- 
fense for  which  the  punishment  may  be  con- 
finement in  the  State  prison,  it  shall  be  the 
duty  of  the  court  before  which  he  is  convicted, 
lo  pass  sentence  within  ten  days  from  the  con- 
viction, unless  there  be  a  stay  of  proceedings  by 
order  of  the  court.   Laws,  1878, 270. 

The  word  conviction  is  used  ^so  in  a  similar 
manner  in  the  following  statutes:  Laws.  1879, 
m,  %  1;  Laws,  1880,  m,  g  10;  Uws,  1832, 185, 
fgl,  8. 

Meurt.  Lockwood  A  Baera*  for  defend- 
ant : 

The  statute  upon  which  this  suit  is  brraigfat 
is  as  follows:  "And  whenever  the  person  so 
licensed  fdiall  be  convicted  of  a  violation  any 

the  providons  of  part  6  of  this  Act,  and  no 
appeal  is  pending,  said  bond  shall  thereupon 
become  forfeited,  and  the  treasurer  of  said 
county  shall,  in  bis  own  name,  institute  suit 
upon  said  bond  for  the  benefit  of  said  countv, 
and  upon  due  proof  of  said  conviction,  toe 
court  before  which  said  suit  is  brought,  shall 
render  judgment  in  favor  of  said  treasurer  for 
the  entire  amount  of  said  bond  with  costs.  Pub- 
lic Acts,  1883,  181. 

After  verdict  a  ntMe  prosequi  may  operate 
as  a  [Hirdon.  Whart.Cr.  Ev..  578. 

The  attorney  for  the  prosecution  has  the  right 
to  Ttolle  a  case  after  verdict.  OmToomeealth  v. 
Tuek,  20  Pick.,  866;  Qmnwnweatth  v.  Br^, 
7  Pick.,  1T7;  Qmmmvmtthv,  Jenkt,  1  Gny, 
490;  State  v.  Burke,  88  He. ,  574;  StaU  v.  Boe, 
12  yt.,  98;  ftopfev.  Van  Home,  8  Barb.,  158; 
Stefc  V.  Fleming,  7  Humph.,  152. 

The  verdict  of  a  jury  is  not  a  conviction; 
there  must  be  a  judgment  on  the  verdict.  1 
Oreenl.  Ev.,  §876;  ChahTitanv.  token-,  2Mase., 
106;  Bug.  T.  B\nk%,  1  Den.  Cr.  Cos..  84,  S. 
C,  2  Car.  ft  E.,  46i;  Zmt.  QwmA,  Oowp.,  8; 
&idih  V.  OtmmotvaeaMh,  14  Serg.  ft  R.,  69; 
(jommonvi&dlh  v.  Qorham,  99  Mass.,  420. 

Craiviction  must  be  proved  by  record.  Whart. 
Cr.  Ev.,  8th  ed.,  158,  489, 158;  Greenl.  Ev., 
§872. 

A  verdict  of  guilty,  without  judgment,  is  not 
a  conviction.  Whart.  Cr.  Ev.,  §  69;  U.  8.  v. 
DiOdnmrn,  2  McLean,  825;  Com.  Dig..  854, 
Testm.  A.. 6;  SXngT.GMteU  Careinion,  8 East, 
77;  Bnller^  N.  P.,  882;  Fitch-v.  Smalbrook,  Ld. 
Baym.,  83;  People  y.  Whipple,  9  Cow.,  707; 
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P»opl«  V.  Herriek,  18  Johns.,  82:  Blaufu*  v. 
P«)p2e,69N.Y.,107;  Sibnwv. /W.  1  Ashm. 
(Pa.),  57;  Statew.  Valentine.  7  Ired.,  Law  R., 
226;  State  v.  Duncan,  6  Id.,  98;  'Dawley  v. 
State,  4  Ind.,  128;  mwuev.  Piople,  51  IlL,  8U; 
Beg.  V.  AeiToffd.  I  Car.  ft  E.,  156;  1  Swift, 
I^^,  740  side  p.;  Sutton  v.  Bitkop.  4  Burr., 

"By  conviction,  I  conceive,  is  intended  not 
barely  a  conviction  by  verdict  when  no  judg- 
ment is  given,  but  it  must  be  a  conviction  by 
judgment."  1  Hale,  P.  C,  686. 

As  a  general  rule  a  verdict  cannot  be  put  in 
evidence  unless  Judpnent  has  been  entered  on 
it.    Whart.  Cr.  Ev.,  §  609;  Whart.  Ev.,  %  881. 

Judgment  must  have  been  entered  on  the  ver- 
dict to  make  the  record  admissible.  Whart. 
Cr.  Ev.,  8th  ed.  §  602;  State  v.  Du-ncan,  6 
Ired.  Law..  236. 

The  ludgment,  and  that  only,  can  be  received 
as  legal  e^denoe  of  the  party's  guilt  for  the 
purpose  of  rendering  him  incompetent  to  tes- 
tify. The  finding  of  a  jury  is  insufficient,  be- 
cause it  may  be  reversed  or  set  aside.  Bouv. 
Ins.,  8188;  Bex  v.  Luekup,  3  Strange.  1048; 
StaU  V.  Benliam,  7  Conn.,  414,  419. 

The  conviction  and  judgment  must  be  proved 
by  a  copy  of  the  reconl.  Caitdlano  v.  Peitlon, 
2  Mart.  (La.).  468. 

It  is  not  competent  for  a  partj,  when  a  per- 
son is  offered  as  a  witness,  to  give  evidence  to 

Srove  him  to  have  been  guilty  of  a  crime. 
Iven  the  verdict  of  a  Jury  if  not  followed  by 
judgment  is  inadmissible.  "  Competency  of 
witnesses,"  by  George  Sbanwood.  1  Am.  Law 
Reg..  (N.  S.),  364. 

Id  criminal  proceeding,  the  judgment  is  the 
sentence  ot  the  court  on  the  verdict  of  the  jury. 
Rapalje  &  L.  L.  Die,  ad  verbum,  "ludg- 
ment,*^  §  28;  1  Archb.  Cr.  Pr.,  196,  197,  side  p. 
60;  Rilts  V.  Colvin,  14  Johns.,  182. 

A  judgment  of  conviction  consists  of  two 
parts,  to  wit:  1.  The  facts,  judicially  ascer- 
tained, together  with  the  manner  of  ascertain- 
ing them,  entered  of  record.  2.  The  recorded 
declaration  of  the  court  pronouncing  the  le^pal 
consequences  of  the  facts  thus  judicially  ascer- 
tained. Freem.  Judg..  8d  ed.  §  50,  a;  May- 
field  v.  StaU,  40  Tex.,  290;  Boberte  v.  State,  8 
Tex.  App.,  47;  Aitechincka  v.  State,  48  Tex., 
587;  Fuleher  v.  State,  38  Tex..  505. 

The  defendant  cannot  appeal  until  final  judg- 
ment, and  no  judgment  is  final  unless  it  con- 
demns the  prisoner  to  be  punished  and  sets  forth 
pEulicularly  the  amount,  duration  and  platx  of 
punishment.  Freem.  Judg.,  8d  ed,  §  21,  a; 
see,  cases  lost  above  cited. 

The  word  "  convicted"  has  a  definite  signifi- 
cation in  law.  It  means  that  a  judgment  of 
final  condemnation  lias  been  pronounced  against 
the  accused.  The  word  "  convicted "  is  the 
proper  statutory  word  to  convey  the  idea  that 
a  party  is  disqualified  from  TOtmg  because  he 
has  been  tried  and  condemned  for  a  feloiqr. 
GatlagJuir  v.  State,  10  Tex.  App..  469;  2  RusB. 
Cr.,  507;  1  PhiUips,  Ev.,  81. 

There  cannot  be  two  final  jud^ents  in  the 
same  case  in  force  at  the  same  time.  Hall  v. 
iWn^.47C(mn..48i;  ^FOrteLange,  18Wall., 
168  (85  U.  8..  XXI..  Uw.  ed.,  873);  Gommon- 
teeaUh  v.  Foster,  122  Mass.,  817. 

It  is  not  to  be  denied  that  tiie  word  "  con- 
vi^ed"  is  sometimes  used  in  a  nanQwer  sense 
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But  in  one  of  the  best  considered  cases,  Chm- 
■mormealth  v.  Loekwood,  109  Mass. ,  323,  Judge 
Gray  says:  "When,  indeed,  the  word  'convic- 
tion is  used  to  describe  the  effect  of  the  guilt 
of  the  accused  as  judicially  proved  in  one  case, 
when  pleaded  or  given  in  evidence  in  another, 
it  is  sometimes  used  in  a  more  comprehensive 
Bense,  including  the  lud^ent  of  tiie  court  upon 
tiie  verdict,  or  coniession  of  guilt;  as  for  in- 
stance, in  speaking  of  the  plea  of  autr^oU  con- 
vict, or  of  the  effect  of  guilt,  judicially  ascer- 
tained, as  a  disqualification  of  Uie  convict." 

And  it  might  be  held  to  have  the  same  mean- 
ing in  the  somewhat  analogoiis  case,  in  which 
the  Constitution  provides  tlut  "No  person  shall 
ever  be  admitted  to  bold  a  seat  in  the  Legisla- 
ture or  any  office  of  trust  or  importance,  under 
the  government  of  this  Commonwealth,  who 
shall  in  the  due  course  of  law  have  been  con- 
victed of  bribeiT  or  corruption  in  obtaining  an 
election  or  appointment."  Id.,  8S9. 

Looails*  delivend  the  0{dni(ui  of  the 
court: 

The  complaint  seeks  to  recover  the  penalty 
named  b)  a  bond,  dated  May  28, 1B83,  given  by 
Elnoedler,  one  of  the  defendants,  as  a  licensed 
liquor  dealer,  to  secure  his  compliance  with  the 
provisions  of  the  Act  under  which  his  license 
was  granted. 

The  breach  of  the  bond  consisted  in  the  fact, 
which  was  established  by  proper  evidence,  that 
before  tiie  Superior  Court  for  Fairfield  County 
at  its  February  Term,  1884,  upon  proper  in- 
formation and  proceedings,  Enoeoler  was  found, 
by  the  jury,  guilty  of  keeping  open,  on  Sunday, 
a  place  where  it  was  reputed  intoxicating 
liquors  were  sold  contrary  to  the  statute.  After 
the  TenUct,  the  attorney  for  the  State  moved 
that  the  court  pronounce  sentence  against  the 
defendant,  but  it  was  found  that  he  had  fled, 
and  thereupon  the  bond  was  called  and  forfeit- 
ed; but  no  sentence  was  pronounced.  No  ap- 
peal or  other  proceedings  have  ever  been  taken 
to  set  aside  the  verdict  or  for  a  new  trial.  In 
this  condition  of  things  the  plaintiff,  as  county 
treasurer,  instituted  this  smt,  pursuant  to  the 

Srovidons  of  g  S,  p.  181,  part  4,  of  the  Act  of 
383,  which  is  as  follows :  "And  whenever  the 
person  so  licensed  sh^  be  convicted  of  a  viola- 
tion of  any  of  the  provisions  of  part  six  of  this 
Act,  and  no  appeu  is  pending,  said  bond  shall 
thereafter  become  forfeited,  and'  the  treasurer 
of  said  county  shall,  in  his  own  name,  institute 
suit  upon  said  txmd  for  the  benefit  of  said 
county;  and  upon  due  proof  of  said  conviction, 
the  court,  before  which  said  suit  is  brought, 
shall  render  judgment  in  favor  of  said  treasurer 
for  the  entire  amount  of  said  bond,  with  costs." 

The  only  defense  was  that  no  sentence  was 
rendered  pursuant  to  tJtie  verdict.  The  question 
was  raifiOQ  in  two  ways:  by  objecting  to  the 
record  of  the  Superior  Court  offered  in  evi- 
dence by  the  State  and  by  coming,  after  it 
was  reccaved,  that  no  breach  of  the  bond  was 
shown;  but  tiie  question  for  review  is  one  and 
the  same,  viz. :  whether,within  the  meaning  of 
the  statute,  there  could  be  a  conviction  without 
a  sentence  or  judgment  by  the  court.  Theonly 
difficulty  in  answering  this  question  arises  from 
the  fact  that  the  word  "conviction"  has  been 
sometimes  used  by  courts  as  including  the  final 
judgment  of  the  court;  but  that  such  b  not  the 
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ordinary  and  usual  meaning  may  be  demonstrat- 
edbyreierencetonumerousauuorities;  which, 
however,  we  do  not  deem  it  neceasary,  particu- 
larly to  cite. 

Tlie  principles  established  are  weU  summa- 
rized by  Bishop  in  his  treatise  on  Statutoiy 
Crimes,  g  84B,  as  follows:  "Tlie  word  'ccm- 
viction'  ordinarily  signifies  the  finding  of  the 
jury  by  verdict  that  the  prisoner  is  guilty. 
When  it  is  said  there  has  been  a  conviction,  or 
one  is  convicted,  the  meaning  usually  is,  not 
that  sentence  has  been  pronounced,  but  only 
that  the  verdict  has  been  rendered.  So  a  plea 
of  guilty  by  the  defendAit  constitutes  a  cmivie- 
tion  of  tdm." 

Lord  Coke  distinguishes  thus:  "The  differ- 
ence between  a  man  attainted  and  convicted  is, 
that  a  man  is  said  to  be  convict  before  he 
hath  judgment;  as  if  a  man  be  convict  by 
confession, verdict  orrecreanigr.  And  when  he 
hath  his  judgment  upon  the  verdict,  confesaion 
or  recreancy,  or  upon  outlawry  or  abjuration, 
thrai  he  is  said  to  be  'attaint  Yet  the  word 
'conviction,'  when  It  stands  in  such  a  connec- 
tion with  other  words  as  to  indicate  a  secxmdftn', 
or  unusual  meaning,  sometimes  denotes  the 
final  judgment  of  the  co\irt." 

See,  also,  the  definition  of  the  word  as  found 
in  the  law  dictionaries  of  Jacobs,  Wharton  and 
Burrill. 

In  Ommontoealth  v.  Loektoood,  109  Mass., 
828,  tbe  defendant  was  tried  upon  an  indictment 
for  cheating  by  false  pretenses,  and  the  Jury 
returned  a  verdict  of  §:uilty;  but  exceptions 
were  taken  to  the  rulings  of  the  presiding 
Judge,  and  no  sentence  was  pronounced 
While  the  exceptions  were  pending,  the  Oov- 
emor,  with  the  advise  of  the  council,  granted 
the  defendant  a  pardon.  But  the  Conadtntion 
of  that  State  commits  to  the  Governor  and  coun- 
cil the  pardoning  power,  under  this  limitation: 
"But  no  character  of  pardon  granted  bjy  the 
Governor,  with  the  advice  of  the  councd,  be- 
fore conviction,  shall  avail  the  party  pleading 
the  same."  The  accused  did  not  pursue  his 
exceptions,  but  filed  his  charter  of  pardon  in 
bar.  To  this  the  district  attorney  replied  that 
tlw  pardon  was  null  and  void  under  the  consti- 
tutional provision  referred  to,  in  that  it  bad 
been  granted  before  conviction.  The  court 
held  in  a  very  elaborate  opinion  by  Gray,  /„ 
that  the  term  "conviction,"  as  used  in  the  Con- 
stitution, should  be  construed  in  its  usual  utd 
ordinary  sense,  and  that  it  did  not  include  the 
sentence  or  judgment. 

It  will  be  observed  that  the  court  held  the 
verdict  of  guilty  by  the  jury  a  conviction,  not- 
withstanding the  i>enaency  of  exceptions, 
which,  if  pursued,  might  have  set  the  verdict 
aside.  In  our  statute  the  pendency  of  an  ap- 
peal is  provided  for.  It  prevents  a  suit  cm  the 
bond.  If  this  provision  has  any  effect  it  would 
seem  to  make  the  reason  for  the  construction 
we  have  given  strong^:,  nther  than  weaker. 
Inasmuch  as  It  involves  an  Imj^cation  that  the 
omission  of  such  a  provision  might  have  made 
the  defendant  liable,  notwltlistanding  an  ap- 
peal. There  was  here,  not  only  no  aiq>eal  but 
no  possibility  of  one. 

If  now  we  pass  from  the  most  approved  legal 
definitions  of  the  term  tmderconnaeration  and 
seek  what  light  we  may  from  the  actual  use  of 
the  sune  word  in  other  statotes,  we  are  cwifi- 
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dent  that  nothing  can  be  found  to  militate 
agafaiBtthe  deflninon  assumed.  In  a  large  ma- 
jority  of  instances  where  it  is  used,  it  mani- 
festly refers  to  a  finding  of  the  party  guilty  by 
Tenuct  or  jdea  of  guil^,  and  not  to  a  sentence 
in  addition. 

Our  conclusion,  therefore,  Is  that  the  verdict 
was  a  coDviction,  and  there  being  no  appeal  or 
ulterior  proceedings  of  any  kind  pending  to  set 
ande  the  verdict,  there  was  a  breach  of  the 
braid  in  suit. 

Tten  tra»  no  error  in  the  judgment  com- 
plaitted  of. 

In  this  opinion  the  other  Judges  concur. 


SHALER  &  HALL  QUARRY  CO. 

V. 

0.  C.  CAMPBELL  &  Co.,  AppU. 

1.  Where  an  auditor  or  eommlttee  to  hear 
a  ease  ia  once  legmlly  n.ppobtted*  and 
ttutease  rung  from  term  to  t«rm  by  con- 
tinuance, the  auditor  or  committee 
remains  such,  and  the  case  continues  to 
stand  referred  until  the  appointment  Is 
directly  or  impliedly  revoked  by  the 
eoort.  An  wstaaJ  reappoiataMnt  at 
VTvry  term  of,  court  Is  not  neceuary. 

8.  Under  the  rule  of  court  adopted  In  1879, 
the  reappointment  Is  made  by  the  law 
without  motion;  and  the  omission  of  the 
clerk  to  enter  the  same  is  an  error 
vhioh  may  be  oorreoted  at  any  time  and 
doea  not  affect  the  power  of  the  com- 
mittee to  act  in  the  case. 

3.  The  ad|oamment  or  continuance  of  a 
referred  case  is,  in  the  absence  of  statute, 
fat  the  discretion  of  the  committee; 
and  hia  action  in  reference  thereto  is  not 
Bobjeot  to  roTiew,  In  the  absence  of 
eormption,  fraud  or  prejudicial  unfair- 
ness. 

(Decided  October  SB.  188S.} 

APPEAL  from  the  Superior  Comt,  mddle- 
sex  County.  Affinaad. 
The  case  is  statecT in  the  opinion, 
ifr.  S.  H.  Warner,  for  plaintiff. 
Mmra.  Crafts  A  TiUIn^fhast  and  £.  B. 
Birdsey*  for  defendants: 

The  committee  had  no  authority  to  hear  said 
cause,  and  was  not  legally  constituted  as  such 
at  the  time  of  said  hearing  before  him.  The 
statute  under  which  the  committee  was  ap- 
pc^ted  origtaially,  requires  him  to  report  to 
the  next  term.  Gen.  Stat.  Conn.,  1875,  g  8, 
tft  19.  ch.  0,  438.  If  not  made  at  that  lenn, 
"there  must  be  a  new  appointment,"  etc. 

To  continue  the  appointment,  which  is  a  rep- 
etition of  the  same  act,  requires  the  same  con- 
sent of  parties  as  to  originate  it.  HaU  v.  HaU, 
8  Conn.,  808,  800,  810. 

In  accordaoce  with  this  decision,  the  rule  of 
court  on  this  subject  was  made.  See,'nh  Rule 
<rf  Practice,  g  8,  recognizing  the  fact  that  the 
aathority  of  the  committee  expires  at  the  com- 
mencemeDt  of  each  term. 

It  is  true  that  at  the  time  this  appointment 
was  ori^^nally  made,  and  for  several  yean 
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thereafter,  the  consent  of  all  the  parties  was  not 
requisite  to  an  appointment  or  reappointment 
of  committees.  But  the  authority  of  this  com- 
mittee expired  at  the  commencement  of  each 
term,  and  }ss  cb.  35,  Pub.  Acts,  1884,  a  can- 
mittee  could  oe  appdnted  by  "the  written  con 
sent  of  all  parties  in  said  action,  and  not  other- 
wise." 

In  this  case,  no  entry  of  a  reappointment  was 
ever  made  on  the  written  docket,  although  the 
name  of  the  (rfd  committee  was  continiud  on 
the  printed  docket.  Courts  have  no  control 
over  judgments,  orden  or  decrees  after  the 
term  when  rendered.  Sheppardy,  Ahcater 3ffg. 
Cb.,48Cono.,461. 

The  authority  of  the  committee  had  expired. 
How  could  he  or  anyone  else  be  appomted, 
except  under  the  amended  statute?  The  stat 
uie  was  amended  on  the  idea,  doubtless,  that 
the  old  provision  of  the  law  was  unjust.  That 
such  statutes  affect  pending  actions,  even  retro- 
spectively, see,  HtM  V.  BwUn,  27  Conn.,  890. 
892;  TayUyr  v.  Keeler,  80  Conn.,  826,  837. 

The  committee  "ought  never  anywhere  to 
allow  of  imfaimess  or  advantage  of  any  party 
or  tlieir  attorneys."  Wether^/ieldv.  UumphreHy 
30  Conn.,  S86. 

In  Chafftam  v.  Nilm,  86  Conn.,  434,  the  court 
ordered  such  a  hearing  reopened  for  the  pur- 
pose of  allowing  the  defendants  to  put  in  uieir 
evidence,  on  the  ground  that  injustice  had  be«i 
done,  although  attributable  "to  the  defendants* 
own  folly." 

The  committee  lias  power,  after  drawing  up 
a  report  and  before  rendering  it  to  court,  to 
open  the  bearing  for  newly  discovered  evidence 
or  other  good  cause.  WtUe§'^.  Harri9,Zi.Cviai., 
868. 

The  right  to  a  fair  trial  is  guarantied  by  the 
Constitution  of  the  State,  and  the  right  of  a 
party  to  testify  in  his  own  case  is  allowed  and 
given  by  the  statute.  No  doubt  a  court  would 
nave  a  right,  in  a  dvil  as  in  a  criminal  trial,  to 
limit  the  argument  of  counsd.  The  abuse  of 
this  power,  as  by  total  denial,  would  constitute 
^und  for  a  new  toial.  Stats  t.  Hoyi,  47  Conn. , 

As  to  the  proper  method  of  making  account 
books  admissible,  see,  1  Oreenl.  £v.,  §  116, 
aeg.   If  the  books  were  not  admiffilble,  cer- 
tainly no  copy  would  be. 

The  improper  exercise  or  abuse  of  discretion 
on  the  part  of  the  committee  or  of  the  Superior 
Court  is  suffldent  to  justify  the  granting  of  a 
new  hearing.  The  discretion  to  be  exercised  is 
a  legal  and  not  an  arbitrary  one.  Suntin^Um 
V.  Birch,  13  Conn.,  164  ;  OarrinffUnt  v.  Sola- 
bird,  17  Conn.,  588. 

The  Superior  Court  has  authoriQr  to  allow 
new  trials  of  cases  tried  before  it,  and  certainly 
before  its  committee,  for  "  want  of  a  reason- 
able opportunity  to  appear  and  defend,"  etc. 
Gen.  Stats.,  1876,  tit.  19,  ch.  16,  p.  447. 

Gran^r,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  an  action  of  atmmpnt,  with  the 
common  counts,  brought  under  the  old  prac- 
tice. It  was  brou^t  to  the  Superior  Court  in 
1673,  was  continued  from  term  to  term  until 
1878,  when  it  was  referred  to  C.  G.  R.  Vinal, 
Esq.,  as  a  committee,  who  heard  the  case  in 
Fefiruaiy,  1886,  andmade^,^rt@|«jQ«i(. 
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then  in  sesBion.  The  defendaoto  remonstrated 
against  the  acceptance  of  the  report,  but  the 
court  overruled  the  remonstrance,  accepted  the 
report  and  rendered  judnnent  for  the  ptaintiffs. 
The  defendants  appealed  to  this  court. 

The  reasons  of  appeal  are  aubstantiallf  those 
set  up  in  the  remonstrance,  and  though  put  in 
a  variety  of  forms  may  be  stated  briefly  as  fid- 
lows  : 

1.  That  the  committee  bad  no  authority  to  act. 

2.  That  the  committee  erred  in  refudng  the 
defendants'  request  for  an  adjournment. 

8.  That  the  committee  erred  in  receiving  evi- 
dence. 

As  to  (hefirtt  point.  The  finding  is  ttiat  the 
ocHnmittee^  after  the  first  appointment  in  1878, 
which  it  is  admitted  was  in  all  respects  a  legal 
one,  "Was  not  subsequently  reappointed,  and  no 
entry  was  made  on  the  written  docket  of  the 
court  after  that  term,  showiog  that  he  had  been 
reappointed,  but  bis  name  was  regularly  en- 
tered as  committee  in  the  printed  term  dockets 
<rf  each  siu»»eding  term." 

The  iffinled  term  doctet,  of  which  every 
lawyer  practicing  in  that  court  badacopy,  gave 
notice  to  all  parties  interested,  of  the  fact  that 
Mr.Vinal  was  a  committee  in  the  case,  and  was 
all  the  information  needed  by  either  party  to 
enable  him  to  take  measures  for  having  the  case 
heard  by  the  committee.  But,  without  rely- 
iug  on  this  docket  as  ti^ng  the  place  in  law  of 
the  regulu"  permanent  docket,  or  as  giving 
validity  to  the  continued  tenure  of  the  com- 
mitteeship by  Mr.  Vinal,  it  is  sufficient  that  he 
had  been  in  the  first  instance  legally  appointed 
and  that  he  had  not  been  removed  by  the  court 
or  superseded  by  any  other  appointee,  or,  the 
case  disposed  of  in^ny  other  way.  Where  an 
auditor  or  committee  is  once  legally  appointed 
and  the  case  runs  from  term  to  term  by  con- 
tinuance, tiie  auditor  or  committee  remains 
such  and  Uie  case  continues  to  stand  referred 
until  the  appointment  is  directly  or  impliedly 
revoked  by  the  court.  An  actual  reappoint- 
ment at  every  term  of  the  court  is  not  neces- 
sary. The  failure  of  both  parties  to  bring  the 
matter  to  the  attention  of  the  court  is  an  ac- 
quiescence on  the  part  of  both  in  the  continu- 
ance of  the  audltorship  or  committeeship. 

A  rule  of  court  was  adopted  in  1870  that,  in 
asuit  referred  to  an  auditor  or  committee,  "such 
auditor  or  committee  will  be  reappointed  with- 
out a  formal  motion  by  either  party;  and  the 
clerk  may  make  the  necessary  entries  thra«for 


without  any  special  order  of  the  court. "  There 
had  been  a  rule  substantially  like  this  adopted 
in  1859.  and  for  many  years  before  this  had 
been  the  general  practice  in  the  courts  of  the 
State. 

It  is  claimed,  on  the  part  of  the  defendants, 
that  this  rule  implies  that,  unless  the  clerk 
makes  the  entry  of  reappointment  in  his  docket, 
there  is  no  proof  of  reappointment,  and,  con- 
sequently, no  reappointment;  the  role  aatbu*- 
izing  the  clerk  to  enter  such  reappointment  on 
his  docket  without  action  on  the  part  of  the 
court,  but  not  dispensing  with  such  entry  by 
the  dert:.  But  the  case  is  one  of  reappcnnt- 
ment  made  by  tiie  law,  and  dmply  of  a  faOuie 
of  the  clerk  to  enter  up  the  reappointment 
But  such  a  clerical  omission  can  always  be  fxx- 
rected,  and  the  clerk  would  have  the  rig^t  to- 
day to  supply  the  needed  record.  Tmere  la 
nothing  in  this  reason  for  appeal. 

As  to  the  tecond  reason.  It  is  a  well  settled 
rule  that  all  questions  of  adjournment  or  of  the 
continuance  of  a  case,  irture  there  is  no  pro- 
vidon  of  statute  deternunlng  the  matter,  are 
questions  for  the  discretion  of  the  court  and 
cannot  be  made  the  subjects  of  error.  And  the 
same  rule  applies  to  auditors  and  committees. 
And  it  does  not  affect  the  case  that  the  question 
in  the  particular  case  is  one  of  grave  impor- 
tance to  the  party  asking  for  an  adjournment  or 
delay  and  that  he  seems  to  have  been  harshly 
treated  in  refusing  it.  In  the  absence  of  ocmi- 
duct  on  the  part  of  the  triers  that  indicia  cor- 
ruption or  fraud,  or  a  prejudice  or  un&imeas 
that  is  equivalent  to  fraud,  their  action  in  the 
matter  is  final,  and  cannot  be  reviewed. 

As  to  t/ie  third  reason.  It  appears  that  the 
claim  of  the  plaintiffs  did  not  depend  on  the 
accuracy  of  the  entries  on  their  account  hook, 
regarded  as  oridnal  entries.  They  presented 
their  claim  in  a  bill  of  particulars,  and  the  witr 
ness  was  asked  whether  that  was  a  correct  state- 
ment and  whether  the  goods  therein  mentioned 
were  actually  delivered.  Tbere  can  be  no  ob- 
jection  to  this  evidence. 

In  regard  to  the  evidence  claimed  by  the  de- 
fendants, that  a  receipt  was  given  for  payment 
made  for  some  of  the  articles  mentioned  in  the 
bill  of  particulars,  the  court  finds  expressly  that 
it  did  not  appear  that  the  receipt  was  for  the 
same  articles. 

There  is  no  error. 

In  this  oi^nion  the  other  Judges  concurred^ 
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ATTORNET-aENEBAL.  at  rrf.  HABBOR 
&  LAND  COMRS., 

V. 

Hemy  Bigelow  WILLIAMS. 

1.  An  appeal  trom  a  daeres  of  theoourt, 
oidermg  the  removal  of  obstrnctioiu 
erected  In  a  passEt^way,  in  violation 
of  the  rMtrietlon  in  a  deed  from  the 
Conunonwealth  to  defendant,  reaerr- 
ing  Buch  paasag^way,  to  be  kept  open 
for  a  certain  width  for  certain  uses ; 
taken  upon  the  ifronad  that  each  and 
^  of  the  abnttera  on  the  passageway, 
have  flnbeequently  to  soeh  decree,  ae- 
•entedthat  theobBtmction  may  remain, 
is  friToloTts. 

%  The  rights  reserved  by  the  Common- 
wealth, whether  for  the  benefit  of  other 
land,  or  of  thepablie,  or  both,  are  not 
eenfined  to  the  abutters  who  have  re- 
leased, and  th^  eonld  B<»t  diaeontlnne 
the  passa^way  by  private  agreement 
among  themselvee. 

(Suffolk  Dedded  Norembar  Si,  188ft.) 

APPEAL  from  a  decree  made  by  a  Justice  of 
the  Supreme  Judicial  Court,  in  accordance 
with  an  omnioQ  given  by  the  full  bench  of  the 
Supreme  Court,  in  a  suit  by  information,  1m 
the  removal,  within  thirty  days,  of  certain  ob- 
stroctloDS  in  a  passageway  erected  in  vlolatioD 
of  a  restriction  in  a  deed  from  the  Common- 
wealth to  defendant,  reserving  a  passageway  to 
be  kept  open  for  the  use  of  atmtters  In  common 
and  for  sewerage,  etc.  Affirmed. 

Defendant6wd  a  petition  for  rehearing  which 
was  denied,  and  appeal  was  taken  to  the  full 
court.  The  question  the  defendant  asks  to 
have  submitted  to  the  judgment  of  the  court  is 
whether,  after  a  conveyance  of  all  its  title  by 
tlie  Commonwealth,  an  information  can  be 
maintained;  and,  if  this  be  answered  in  the 
affirmative,  yet  whether,  after  a  release  by  the 
abutters,  the  Commonwealth,  as  their  trustee 
or  on  any  other  gronod,  can  Its  Attomejr- 
General  maintain  a  suit  by  information.  The 
defendant  also  claimed  that  the  decree  made 
no  provision  for  the  costs  of  removal,  and  that 
the  rights  of  a  mortgagee  bad  interrated  since 
the  o^lnal  suit  was  brought. 

Mi:   IBjkTTVf  N.  Shepard,  Amt.  AUg.- 
9ta.,  for  petitioners: 

If  the  defendant's  petitions  for  a  rehearing 
snd  for  setting  aside  the  decree  are  now  ad- 
dressed to  the  fidl  court,  tiieyare  not  in  proper 
form  for  consideration.  Winelutt^  v.  Win- 
cheater,  121  Mass.,  127. 

If  the  defwidant's  petitions  were  addressed 
to  a  dngle  Justice  of  this  court,  they  were  ad- 
diened  to  his  discretion,  and  bis  dedsion  is  not 
subject  to  the  review  prayed  for.  SMnet  v. 
FrankUn  Co.,  14  WaU.  (81  U.  B..  XX.,  Law. 
ed..  22. 

The  defendant  has  no  ri,^ht  of  appeal  from  the 
decree,  as  it  covers  nothing  which  has  not  been 
passed  upon  by  the  full  court,  and  even  if  an 
appeal  lie,  the  decree  ia  right  and  should  be  af- 
finned,  since  it  follows  the  btU  and  the  opinion, 
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and  is  lusttfled  by  the  record.  Bom  v.  Haintr, 
90  Mass.,  176;  Weld  v.  Walker,  180  Mass.,  488. 
Mr.  George  S.  Hale,  for  defendant: 
There  is  no  statute  provision  which  author- 
izes the  Attomey-General,  by  an  information, 
to  enforce  the  stipulations  in  contracts  made  by 
the  State  with  individuals.  Buch  information 
Is  authorized,  aside  from  express  authority  by 
statute  in  the  given  case,  only  in  cases  oi  pab- 
lic  nuisances  or  charitable  trusts.  A^f-€fen.  v. 
Tudor  lee  Co.,  104  Mass.,  344;  Att^Oen.yi. 
Salem,  108  Mass.,  138. 

"The  extent  of  the  grantee's  right  (imder  this 
or  other  deeds  on  other  streets  or  passageways), 
beyond  the  limits  of  his  land,  will  depend  upon 
the  nature  and  character  of  the  way  and  its  con- 
nection with  the  public  streets,  as  affordinga 
convenient  outlet  from  his  land,"  although 
when  defined  by  a  plan,  it  extends  to  the  whole 
way  as  so  defined.  Langmaid  v.  Higgina,  1^ 
Mass. ,  858, 868;  see,  JPbx  v.  Union  Sugar  Befin. , 
100  Mass.,  399,  SS7;  BUtaon  v.  Daw,  16  Qmr, 
873. 

/»i20«9(A£«nee.imil(N.  T.U89,  tiie court 
says:  "  I  do  not  say  that  his  demcation  will  ex- 
tend to  all  his  lands  on  the  site  of  the  street, 
however  remote  from  the  lots  sold;  but  it  will, 
I  think,  extend  to  all  his  land  on  the  same  block, 
or  in  other  words,  to  the  next  cross  street  or  ave- 
nue on  each  side  of  the  Iota  sold;"ctted  in  Boaton 
Water  Cb.v.  Boaton,  127  Mass.,  874;  Wmama 
V.  Water  Co.,  184  Mass.,  406. 

The  exhibition  of  a  passageway  on  the 
of  this  very  Back  Bay  Dismct,  rtferred  to  In 
numerous  deeds,  gave  no  "easement  or  other 
interest,"  in  the  passageway  to  grantees  of  land 
"  remote  from,  not  immeduttely  connected  with 
the  lot  sold."  Oooiidge  v.  JJMeter,  139  Mass., 
167,  169,  note. 

It  would  seem  dear  tiiat  an  appeal  would  lie 
from  a  decree  settled  by  a  ainne  Justice,  al- 
though the  full  court  has  ordered  a  decree 
without  stating  Its  form.  8emU  v.  SeweOl,  180 
Mass.,  301,  207. 

Holmea,  J.,  delivered  the  opinion  of  the 
court: 

We  assume,  in  favor  of  the  defendant,  that 
thecaae  now  stands  for  the  porposesctf  the  pres- 
ent decision,  afl  if  all  the  abutters  on  the  pas- 
sageway between  Dartmouth  and  Exeter  Streets 
had  executed  releases  in  such  form  as  to  preclude 
themselves  or  any  subsequent  purchasers  from 
them,  from  making  any  complaint  hereafter  in 
respect  of  the  present  structures;  but  we  are  of 
the  opinion  that,  in  view  of  tlie  form  of  the 
stipulation  in  the  bond  of  the  Commonwealth 
to  Williams  and  the  statutes  in  force  when  that 
bond  was  executed,  the  rights  reserved  by  the 
Commonwealth,  whether  reserved  for  the  ben- 
efit of  other  land,  including  that  owned  hy  It- 
self, or  of  the  public,  or  both,  are  not  confined 
to  the  abutters  who  have  released;  and  that 
those  abutters  could  not  discontinue  the  pas- 
sageway hy  i»ivato  agreement  among  them- 
selves.  If  the  only  purpose  had  been  to  create 
a  private  way  for  the  use  of  the  adjoining  es- 
tates between  Dartmouth  and  Exeter  Streets, 
we  may  presume  that  ao  easement  would  have 
been  reserved  and  granted  in  the  ordinary  form, 
and  that  the  intervention  of  the  Commonwealtti 
and  the  cumbrous  machinery  provii^| 
ute  for  setting  the  Board  dtglfiatKiAta^ 
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'GotumissioDers  in  motion,would  not  have  been 
thought □ecessarv'.    Pub.  Stats.,  ch  19,  §  5. 

The  appeal  is  frivolous.  The  only  matters  in 
the  decree  of  the  single  Justice,  not  covered  by 
the  rescript,  are  the  ume  within  whidi  the  pro- 
jections are  to  be  removed,  luid  the  question  of 
costs.  The  record  certainly  discloses  no  reason 
why  costa  should  not  be  given  against  the  losing 
I)arty,  according  to  the  usual  rule.  As  to  the 
time  allowed,  the  only  evidence  which  we  could 
consider  would  be  Uiat  on  which  the  single 
Justice  acted,  and  that  evidence  is  not  reported. 
It  cannot  have  been  supposed  that  we  could 
say,  Et8amatteroflftw,that  thirty  days  was  not 
ample  time  to  remove  bay  windows.  These 
are  the  only  points  before  the  court. 

Decree  aeeardiagly. 

The  court  ordered  the  removal  of  the  obstruc- 
tions within  thirty  days. 


COMHONWEALTH  OF  MASSACHU- 
SETTS 

Thomas  LEONARD. 

1.  An  indictment*  in  several  connts,  for 
receivlncr  atolen  sooda*  each  count 
describiDK  certain  arucles,  different  from 
those  in  the  preceding  counts,  as  stolen, 
and  chaiving  the  defendant  with  re- 
ceiving the  articles  "bo  as  aforesaid" 
atolen,  is  good.  It  is  dear  that  the 
ar^ea  in  each  oonnt  all^;ed  to  have 
been  reoeivedt  are  the  articles  in  that 
count  idieged  to  have  been  stolen. 

2.  Where  It  nas  been  shown  that  defend- 
ant, a  Iteenaed  Junk  dealer,  did  not 
keep  a  junk  dealer's  book*  it  is  com- 
petent to  prove  that  he  knew  that  the 
■tatntes  and  ordinances  required  him 
to  keep  such  a  book. 

8.  If  the  propertT*  had  actually  been 
stolen  and  defendant  knew  all  the  facts, 
and  such  facts  constituted  larceny  as 
distinguished  from  embezzlement,  it  is 
no  defenae  that  defendant  thongrht 
that  the  fkcta  conatitated  embeaile* 
ment.  If  defendajit  did  not  know  the 
facta,  bat  believed  from  the  drcom- 
stancea  'Uiat  the  property  had  been 
either  embezzled  or  stolen,  and  it  had 
been  actually  stolen,  it  is  competent  for 
the  jury  to  find  him  guilty  of  receiving 
stolen  property. 

4.  The  weight  of  evidence  of  the  g«od 
character  of  defendant  ahoold  be  left 
to  be  determined  by  the  Jury,  in  con- 
nection with  all  the  other  evidence  in  the 
ease.  The  old  rule  that  such  evidence 
is  not  to  be  considered  by  the  jury,  un- 
less the  otber  evidence  leaves  their  minds 
in  doubt,  is  not  now  the  law. 

(Decided  January  6, 1886.) 

ON  defendant's  exceptions.  Santained. 
Indictment  in  Oiree  counts,  for  receiving 
stolen  property.   The  first  count  alleged  that 
certain  articles  were,  on  a  certain  date,  stolen 
and  afterwards  feloniously  received  by  defeud- 
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ant.  The  second  coimt  alleged  that  certain  ar- 
ticles differently  described  were;  on  another 
date,  stolen  and  feloniously  received  by  de- 
fendant. And  BO  in  the  third  count.  The  sev- 
eral allegations  of  receiving,  in  the  different 
counts,  refer  to  articles  "so  as  aforesaid"  fe- 
loniously stolen,  etc.  Defendant  moved  to 
quash  the  indictment,  claiming  that  it  is  not 
clear  whether  such  allegations  of  receiving,  re- 
fer to  the  articles  alleged,  in  the  particular 
count  in  which  they  appebr,  to  have  b«sn  stolen; 
or  to  all  the  articles  mentioned  in  the  several 
counts  which  precede  the  allegation  of  receiv- 
ing- 

The  motion  to  quash  was  overruled. 
The  defendant  requested  the  court  to  make 
the  following  rulings  to  the  jury: 

"If  the  jury  are  not  satisfied  beyond  a  rea- 
sonable doubt  that  the  accused  knew  that  the 
goods  were  atolen,  he  Is  entitled  loan  acquittal" 
"To  justify  a  conviction  it  is  not  suffldent 
to  show  that  the  accused  had  a  general  knowl- 
edge of  the  circumstances  under  which  the 
goods  were  stolen,  unless  the  jury  is  also  sat- 
^ed  that  he  knew  that  the  circumstances  were 
such  as  (x>n8tituted  larceny." 

"Good  character,  like  all  other  facta  in  the 
casi,  diould  be  conddered  by  the  juiy;  and  if 
therefrom  a  reasonable  doubt  is  senerated  in 
the  mind  of  the  jury  as  to  the  guilt  of  the  ac- 
cused, it  is  their  duty  to  acquit. ' 

But  the  court  refused  to  make  such  rulings 
or  any  of  them,  and  upon  the  matter  of  de- 
fendant's request  for  rulmgs,  instructed  the  juiy 
asfoIk>ws: '  'When  a  man  is  put  on  trial,  charged 
with  a  criminid  act,  he  has  a  right  to  put  fn 
evidence  the  reputation  which  ^e  has  from 
those  who  know  him;  his  character,  in  othei' 
words,  by  way  of  rebuttal  of  the  infomice 
that  he  mij^ht  be  likely  to  conunit  the  act  of 
which  he  is  accused;  if  a  person  is  charged 
with  any  act  which  implies  dishonesty,  the 
party  accused  has  a  right  to  put  in  his  reputa- 
tion of  being  an  honest  man,  m  order  lo  furnish 
evidence  that  the  character  of  the  man  aocuaed 
is  such  that  you  would  not  be  Ukely  to  e^iect 
crime  to  be  committed.  Character  may  prop- 
erly be  thrown  into  the  scale  to  increase  any 
reasonable  doubt  that  the  jury  might  have  on 
the  case  in  question;  of  course,  character  is  no 
excuse;  a  good  name  is  no  answer  against  deci- 
sive evidence;  it  is  f n  a  case  where  the  evi- 
dence is  doubtful  and  the  mind  of  the  jury  ia 
in  doubt,  that  the  evidence  of  good  character 
is  tJirown  into  the  scale  in  behalf  of  the  man. 
Of  course,  if  a  man  should  come  before  a  jury, 
a  credible  wimess,  and  say  he  saw  the  accused 
party  commitacrime,  it  would  be  no  answer  for 
tbatpartvto  say:  my  character  has  always  betn 
good.  It  is  important,  where  the  evidence  to 
convict  is  doubuol,  that  it  should  be  thrown 
into  the  scale  in  his  favor;  but  where  the  evi- 
dence is  strong  and  his  guilt  is  impreoacd  on 
the  minds  of  the  jury,  of  coune  it  la  not  of 
the  slightest  consequence." 

"He  must  know  that  the  goods  were  stolen, 
but  be  don't  need  to  know  the  hour  nor  day 
they  were  stolen.  He  must  undoubtedly  have 
notice  which  would  put  btan  on  his  guard,  as: 
knowledge  that  the  goods  were  acquired  and 
turned  over  to  him  by  a  person  not  taking 
them  by  mistake,  notby  ri^t,  but  takhig  them 
as  thieves  takie; J;h«9»^^t@(iftQ|^gorpo8e  of 
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defraading  the  railroad  and  cheating  them  out 
of  iheir  property." 

DefeodaDt's  counsel  here  snggested,  "By  lar- 
coiy,"  and  the  court  then  further  inatructed: 
"Ety  the  taking  and  carrying  away  of  prop- 
erty, 18  meant  the  fraudulent  taking  away  of  the 
propoty  of  another  for  the  purpose  of  con- 
voting  it  to  the  taker's  use,  to  deprive  the 
ownor  of  H.  These  goods  must  luive  been 
taken  that  way  and  were  stolen  goods;  they 
must  have  been  taken  by  McCarty,  as  thieves 
take  them;  not  by  mistake  or  accident  or  by 
taking  from  those  who  had  no  right  to  give, 
bat  tiering  when  he  knew  that  be  had  no  right 
to  take  them." 

The  jury  found  the  defendant  guiltv  on  the 
third  count,  and  not  guilty  on  the  first  and 
second  counts  of  the  indictment. 

Mettn.  Chas.  J.  Uclntire  and  George 
A.  Perkins,  for  defendant: 

The  evidence  of  officer  Hurray,  admitted 
against  the  objection  of  defendant,  relating  to 
a  convetsation  between  him  and  Miuray  in 
M»,  1888,  where  defraidant  said  he  had  not 
before  then  kept  the  book  required  by  law,  of 
junk  dealers,  tuod  no  tendency  to  establish  the 
^It  of  the  defendant  and  should  not  have 
been  permitted.  It  was  evidently  relied  upon 
in  part  as  proof  of  the  crime  for  which  he 
was  charged.  It  was  incompetent  and  calcu- 
lated to  prejudice  the  cause  of  the  defendant 
VimmonieeaitA  v.  Madden,  1  Qray,  486;  Chm- 
monmalt/i  v.  Smith,  2  AUen,617;  Saa  v.  Ftnoer, 
lSHet,482,  487. 

The  several  rulings  should  have  been  given 
as  requested.  The  instructions  are  not  suffl- 
dently  explicit;  do  not  cover  the  particular 
points  raised;  are  misleading  and  otherwise  in 
error  in  many  important  particulars. 

First;  in  regard  to  the  point  whether  the 
evidence  that  tine  goods  alleged  to  have  been 
received  showed  tliem  to  have  been  stolen,  in- 
stead of  embezzled  or  taken  in  any  other 
wrongful  manner. 

Uiwer  this  Indictment,  unless  the  jury  was 
satisfied  that  the  facts  showed  the  goods  to 
have  been  stolen  and  not  taken  under  other 
drcunistances  such  as  would  not  constitute  the 
crime  of  larceny,  they  had  no  right  to  convict. 
For  the  receiving  of  goods  eml)ezzled  is  an  of- 
fense entirely  distinct  from  this.  Pub.  Stat., 
ch.,  203,  §g  48,  51;  People  v.  Bennestey,  15 
Wend.,  147;  People  v.  Bolton,  15  Wend.,  681; 
(hmmonteealth  v.  Simpson,  9  Met.,  188;  Oom' 
manvwUthy.  Kinp,  9  Cush.,  284. 

Ahhon^  a  belief  thirt  thev  were  stolen,  with- 
out actual  knowledge,  would  be  sufficient  to 
convict  of  receiving,  provided  that  they  actu- 
ally were  stolen,  a  behef  that  they  were  stolen 
when  they  were  in  fact  embezzled,  obtained 
by  false  pretenses  or  in  any  other  method  than 
)ty  larceny,  would  not  be  sufficient  under  this 
indictment  to  justify  a  conviction.  Bm.  t. 
Hwme$,  8  Car.  &  £.,  327;  Sex  v.  Denaley,  6 
Car.  &  P.,  309. 

"To  justify  a  conviction  it  is  not  sufficient 
to  show  Uut  the  accused  had  a  general  knowl- 
edge of  the  circumstances  tmder  which  the 
goods  were  stolen,  unless  the  jury  is  also  satis- 
fied that  be  knew  the  circumstances  were  such 
as  constituted  larceny."  B^.  v.  Adama,  1 
Fast.  &  F.,  86. 
Second:  good  character  should  be  consid- 


ered like  all  other  facts  in  the  case;  for  the  In- 
tent witb  which  the  act  charged  as  a  crime 
was  done  is  of  the  essence  of  the  issue,  and  the 
prevailing  character  of  the  defendant's  mind, 
as  evinced  by  the  previous  habits  of  his  life,  is 
a  material  element  in  discovering  that  intent  in 
the  instance  in  question.  1  Greenl.  Ev.,  18th 
ed.  54,  note  A;  OoamemB^Oh  v.  Wetefor,  6 
Ctish.,  824. 

If,  from  considering  the  previous  good  char- 
acter of  the  defendant,  a  reasonable  doubt  is 
generated  in  the  mind  of  the  jury,  as  to  his 
guilt,  he  is  as  much  entitled  to  the  benefit  of 
that  doubt,  arising  from  that  evidence,  as  from 
any  other  testimony  which  might  be  intro- 
duced. Conmontee<dth  v.  Hardy,  2  Mass. ,  817; 
Atty-Qen.  v.  BaMoff,  2«  Eng.  L.  ft  Eg.,  416; 
Bex  V.  Stannard,  7  Car.  &  P.,  678. 

Clood  character  is  a  fact  relevant  to  the  ques- 
tion of  the  guilt  or  innocence  of  the  accused, 
add  may  alone  create  a  doubt  in  the  mind  of  a 
jury.  Bex  v.  ^nnard,  8  Cheenl.  Ev.,  g  25; 
2  Russ.  Cr.,  785. 

Good  chuacter  alone  should  uniformly  be  al- 
lowed to  outweirii  the  testimony  of  an  accom- 
plice. It  should  be  allowed  to  rebut  the  pre- 
sumption of  guilt  arising  from  such  evidence. 
In  cases  like  tnis,  character  becomes  important; 
it  is  a  perfect  shield.  People  v.  Vane,  12  Wend., 
82;  Tov>7uend  v.  Grava,  8  Paige,  455,  456. 

Mr.  Edfar  J.  Shenuw*  Attg-Cfm.,  for 
plaintifr: 

The  motion  to  quash  the  indictment  was 
properly  overmled.  ChmnwnuMl^y.  Dartitw, 
129  Mass.,  113. 

The  verdict  of  guilty  on  one  count  only  ren- 
ders the  conrideration  of  this  question  unneces- 
saiT. 

The  rulings  upon  the  subject  of  the  defend- 
ant's lequests,  taken  altogcrtber,  were  correct. 

"It  is  important,  where  the  evidence  to  con- 
vict is  doubtful,  Uiat  it  should  be  thrown  into 
ttie  scale  in  his  favor,  but  where  the  evidence  it 
etrong,  andkiigfiiltieim^preaa^oathemindtof 
the  jury,  <^emr$e  it  ia  ma  <if  the  aighteat  eonae- 
qaence." 

This  paraj^ph  must  be  taken  In  connection 
with  all  the  instructions  on  that  subject. 

The  words  above  itaJidzed,  are  the  same  In 
substance  as  those  used  by  Chief  Jui^iee  Shaw, 
in  CommonmaUh  v.  Webat«r,  6  Cush.,  825. 
"Against  facta  strongly  proved,  good  character 
cannot  avail." 

"In  doubtful  cases,  a  good  general  character, 
clearly  established,  ought  to  have  weight  with 
a  jury;  but  it  ought  not  to  prevail  agSnst  pos- 
itive testimony  of  credible  witnesses."  (hm- 
monwealOt  v.  Ma/rdy,  2  Mass.,  317. 

Field,  J. ,  delivered  the  opinion  of  the  court : 

The  motion  to  quash  was  rightly  overruled. 
The  articles  in  each  count  alleged  to  have  been 
feloniously  received  are  the  articles  In  that 
count  alleged  to  have  been  stolen. 

As  testimony  was  introduced  that  the  defend- 
ant did  not  keep  a  junk  dealer's  hook,  the  tes- 
timony of  Murray  was  competent  for  the  pur- 
pose of  showing  mat  the  defendant  knew  that 
the  statutes  of  the  Commonwealth  and  the  or- 
dinances of  the  City  of  Boston  required  him  to 
keep  such  a  book.   See,  P.  S.  ch.  102.  §  29. 

If  the  defendant  intentionally  n^l^Bted.^]^ 
keep  a  book  which  was  re|iitedibymi^tt^i^ 
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foBtly  for  the  purpose  of  tracing  all  articles 
purchased  by  him  as  a  junk  dealer,  the  fact  was 
competent  to  be  coosidered  by  the  Jury. 

The  offense  of  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  must  be  con- 
sidered aa  distinct  from  the  oflense  of  leceiTing 
embezzled  property,  knowing  it  to  liave  been 
embezzled,  although  embezzlement  under  our 
statutes  has  been  held  to  be  a  species  of  larceny. 
Commonwealth  t.  Pratt,  182  Mass.,  246;  P.  8., 
ch.  208,  g§  48,  51. 

Ttie  punishments  of  the  two  offenses  may  be 
different,  as  the  oflense  of  receiving  embezzled 
goods  may  be  punidied  by  a  fine  without  im- 
prisonment, u  the  property  bad  actually  been 
stolen,  as  belief  on  the  part  of  the  defendant 
that  it  had  been  stolen  is  tantamount  to  knowl- 
edge, if  the  defendant  knew  all  the  facts  and 
the  facts  constituted  larcenv  as  distinguished 
from  embezzlement,  it  would  be  no  defense  that 
the  defendant  thought  that  the  facts  constituted 
embezzlement  U  the  defoidant  did  not  know 
the  facts,  but  beUered  from  the  drctunstances 
that  the  property  had  been  either  embezzled  or 
stolen,  and  ft  hftd  been  actually  stolen,  it  was 
competent  for  the  jury  to  find  the  defendant 
guilty  of  the  offense  charged.  The  second  re- 
quest for  instructions  was,  therefore,  rightly 
refused. 

The  first  request  for  instructions  states  the 
law  with  substantial  correctness.  It  is  contead- 
ed  that  the  instructions  given  on  this  point 
rightly  construed  are  the  same  in  effect.  We 
find  it  unnecessary  to  decide  whether  the  case 
called  for  a  more  careful  definition  of  laiceny 
as  distinguished  from  embezzlement,  or  firom 
willful  trespass. 

TIm  third  request  was,  we  tliink,  a  correct 
statement  of  thelaw  as  it  must  now  be  held  in 
this  Commonwealth.  The  case  was  peculiarly 
one  where  evidence  of  the  defendant  s  general 
reputation  for  honesty  in  his  business  deserved 
consideration.  Such  evidence  is  always  com- 
petent in  the  trial  of  offenses  o^  this  ctiaracter. 
It  is  not  now  the  law,  we  think,  that  evidence 
of  cliaracter  can  only  be  considered  by  the  jury 
where  the  other  evidence  Is  doubtiul,  and  that 
"it  is  not  of  the  slightest  consequence"  when 
the  other  "evidence  is  strong"  and  the  guilt  of 
the  defendant  "is  impressed  on  the  minds  of 
the  Ju^y-" 

In  CkmmonweaUh  v.  Hardy,  3  Mass.,  817,  it 
was  said  that:  "In  doubtful  cases,  a  good  gen- 
eral character  clearly  established  ought  to  have 
weight  with  a  jury;  but  it  ought  notto  prevail 
against  the  positive  testimony  of  credible  wit- 
nesses;" and  in  Commonweaith  v.  W^Mier,  b 
Cusb.,  1295,  a  distinction  was  taken  between 
crimes  '  'of  great  and  atrocious  criminality"  and 
'  'smaller  offenses,"  and  it  was  said  that '  'against 
facts  strongly  proved,  good  character  cannot 
avail,"  and  that  in  the  Emialler  offenses  such  as 
"pilfering  or  stealing,"  when  the  evidence  is 
doubtful,  proof  of  character  may  be  given  with 
good  effect.  Both  these  decisions  were  before 
6.  a  ch.,  116,  §  6,  P.  S.  ch.,  168,  §  6.  which 
provided  that:  "The  courts  shall  not  charge 
juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  the  law."  The  distinc- 
tion taken  in  Conwionv>ealth  v.  WtbtUr,  if  it  be 
regarded  a  matter  of  law,  has  been  exraressly 
disapproved  in  Canemi  v.  Peojfie,  16  N.  T.. 
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601;  Marrington  v.  State,  19  Ohio  St,  26i, 
and  People  V.  Oarbutt,  17  Mich..  9. 

The  old  rule  that  evidence  of  the  good  char- 
acter of  the  defendant  is  not  to  be  considered 
by  the  jury, unless  the  other  evidence  leaves tbdr 
minds  in  doubt,  has  been  much  criticiBed  aod 
the  weight  of  authority  is  now  agahist  It.  1 
Bish.  Cr.  Pro.,  8d  ed.  g§  1115,  1116;  2  Rum. 
Cr.,  891,  593;  8  Greenl.  Ev.,  §  26;  Whart.  Cr. 
Ev.,9thed.  §  66;  ^ewart  y.  Utate,  22  Ohio  St., 
477  n.;  People  v.  Aihe.UCai..  288  n.;  StaUy. 
Henry,  6  Jones,  Law.  <N.  C),  66;  Senmn  v. 
Peopie,  48  N.  Y.,  6;  State  v.  UnOleif,  61  Iowa, 
848;  Heine  v.  Commanviealth,  91  Pa.  St,  146; 
&aU  V.  Dal^,  58  Yt.,  442;  Coleman  v.  State, 
59  Miss.,  484;  Ganeemi  v.  People,  vbi  eupra; 
Harrington  v.  State,  vhi  eupra;  People  v.  Oar- 
butt,  ttmtupra. 

If  evidence  of  reputation  is  admissible  at 
all,  its  weight  should  be  left  to  be  determined 
by  the  jury  in  connection  with  all  the  otherev- 
ioboce  m  the  case.  The  dtcumstauceii  mi^be 
such  that  an  established  reputation  few  good 
character,  if  it  is  relevant  to  the  issue,  would 
alone  create  a  reasonable  doubt  in  the  noinds  oS 
the  jury,  although,  without  it,  the  other  evi- 
dence  would  be  convincing.  To  instruct  a  joiy 
that  they  are  first  to  consider  the  other  evidence 
in  the  case  uid  that,  if  they  are  thereby  ccat- 
vinced  b^ond  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  they  are  to  disregard  the  evi- 
dence of  good  character,  and  that  they  «re  only 
to  consider  this  evidence  when  their  minds  are 
left  in  doubt  by  the  other  evidence,  and  when, 
perhaps,  the  defendant  does  not  need  the  evi- 
dence of  character  for  his  acquittal,  is  a  prac* 
tice  that  finds  even  less  support  in  reason  than 
In  authoiily.  The  old  practice  of  chaniiig 
juries  that  evidence  of  character  was  of  littww 
no  weight,  except  in  doubtful  cases,  undoutted- 
ly  grew  up  when  judges  were  accustomed  to 
express  their  opinions  to  juries  upon  mattersof 
fact  and  the  weight  to  be  given  to  evidortse, 
and  was,  perhaps,  just  enough  in  particular 
cases,  but  we  think  it  ought  not  to  have  been 
made  a  rule  of  universal  application;  that  is,  a 
rule  of  law;  and  since  the  passage  of  O.  8.  ch., 
IIS-^,  it  is  open  to  the  objection  that  it  is 
charging  juries  upon  the  weight  to  be  given  to 
evidence,  when  the  law,  as  we  think,  does  not 
define  Uie  degree  of  weight  to  be  attacbed  to  it 

3te^)tioM  tuttained. 


NEW  ENGLAND  TBU8T  CO.,  Trustee, 
Appt., 

Btwy  J.  EATON. 

1.  Upon  the  settlement  of  the  aoooimt  of 
a  testamentary  trustee  in  the  probate 
eoort*  it  may  be  detarndned  whatber 
a  somof  money  should  be  troated  as  the 
capital  or  as  the  income  of  a  trust 
fund. 

2.  Where  a  trustee  ha«,  within  bis  au- 
thority and  discretion,  invested  trust 
funds  in  terminable  securities,  suc^  as 
municipal  and  corporate  bon<hi,  mA  » 
premium,  it  is  proper  for  him  to  rcftain 
from  the  actual  income  or  aimnalinter- 
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est  npon  soch  Becorltiee,  maek  mmonntB 
M  will,  at  the  date  of  the  maturity  of 
the  Becnritiea,  leave  the  original  eap- 
Ual  Intact,  and  to  pay  over  to  a  life 
beneficiary*  onhr  the  net  income  re- 
maining after  mob  dednotloDB. 

(Decided  Jaouarr  8. 18M.) 

APPEAL  from  a  decree  of  a  siDgle  Judge  of 
the  liuprane  Judicial  Court,  affirming  ade- 
em of  a  nohate  Court.  Reverted. 

The  New  Enflsnd  Trust  Co.,  as  trustee 
imderthe  will  of  Elizabeth  L.  Eatoh.  holds  a 
fund,  the  net  Income  of  which  it  is,  by  the 
taiuB  of  the  will,  its  duty  to  pay  to  the  appel- 
lee at  such  times  and  in  such  sums  as  she  may 
Rqoest  duria^  her  life,  and  upon  her  death,  to 
pay  the  principal  of  saU  nun  to  certain  remain- 
dermen,  the  children  of  the  ^jpellee;  or,  in  de- 
fonlt  of  such  children,  to  certain  charitableand 
reUeioua  institutions. 

This  fund  it  has  invested  in  United  States, 
atate,  dty  and  railroad  bonds,  and  in  national 
bank  stock.  From  the  income  of  these  various 
Becurities  it  has,  from  time  to  time,  deducted 
and  retained  from  the  appellee  |1,868.87,  and 
added  the  same  to  the  princip^  of  the  fund, 
so  that  securities  which  cost  the  trustee 
(103,904.40,  stand  charged  to  it  upon  its  books  at 
only  $101,099.40.  ThU  deduction  of  $1,658.87 
Erom  the  actual  income  upon  the  securities  held 
if  the  trustee  was  made  without  reference  to 
tse  value  of  the  securities  at  the  time  of  the  de- 
doctions,  and  upon  the  assumption  that  the 
securities  were  to  be  held  until  maturity  in  any 
mnt. 

The  probate  court,  upon  hearing,  ordered  the 
trustee  to  pay  to  the  appellee  aaid  sum  of 
(1,853.37  thus  deducted  and  retained  by  it,from 
Uie  actual  income  received  upon  the  fund  held 
for  her  benefit.  The  trustee  appealed  from 
tbk  decree,  and  upon  bearing  before  a  single 
JiMtice  of  this  court,  the  decree  of  the  probate 
court  was  affirmed,  from'  which  decree  of  af- 
flnnance  the  trustee  appealed  to  this  court. 

ifr.  J.  It.  Staekpole.  for  appellant. 

Mr.  J.  H.  Benton,  for  appellee : 

The  only  question  in  tfais  case  Is  whether  the 
trustee  had  taken  "  reasonable  care  to  hold  the 
balance  even  between  opposing  interests." 
Hemenviay  v.  Hetnenway,  184  Mass.,  446-452. 

Whether  the  trustee  had  done  thto  is  a  pure 
qneation  of  fact,  the  decision  of  which,  br  the 
court  below,  ought  not  to  be  reversed  none. 
Heedv.  Reed,  114  Mass.,  872 

The  decree  appealed  from  was  right.  It  has 
assumed  that  Uie  premiums  paid  for  invcst- 
meots  have  betm  pud  for  interest  alone,  while 
this  court  has  said  in  Hememiaiy  v.  Hem»nway, 
184  Mass.,  449,  that  this  is  not  true,  but  that 
mch  premiums  are  paid  for  the  safety  of  the 
capital  as  well,  and-probably  much  the  greater 
put  of  them  is  made  up  of  this  and  other  ele- 
ments which  ought  to  fall  on  the  remainder- 
men. 

But,  says  the  trustee,  it  ia  of  no  consequence 
vbat  the  vahie  of  the  secarities  is  at  anv  time; 
we  did  not  buy  tliem  to  sell  but  to  hold;  and 
in  order  to  enable  us  to  hold  them  to  maturity 
with  absolute  safe^  to  the  capital,  we  mustde- 
duct  from  the  actasl  income  sums  sufficient  to 
absoliddT  repay  to  ea|rftal  the  entire  premiums 
paid. 


A  suffidoit  answer  to  this  sucgestion  is  found 
in  the  decision  of  this  court  In  Hemmway  v. 
Hemenway,  above  cited,  that  such  premiums 
were  not  paid  for  interest  alone,  but  also  and 
mainly  for  the  safety  of  capital,  and  should 
therefore  not  be  taken  out  of  the  hicomeat  the 
sole  expense  of  the  life  tenant. 

AddtUonal  brief  for  appdlee  upon  reargu- 
meni. 

Under  the  decidons  in  this  Commonwealth, 
wU(A  do  not  confine  trustees  to  investments 
which  are  not  to  be  {mid  off,  or  the  payment  of 
which  is  so  remote  as  not  practically  to  affect 
their  value  during  the  continuance  of  the  trust, 
it  is  impossible  to  lay  down  any  universal  rule  to 
govern  all  cases  which  may  arise,  as  to  the  ap- 
plication of  the  income  between  the  life  tenant 
and  the  remiunderman.  HejaentDay  t.  Hemen- 
«NW.  184  Mass.,  446,  460. 

TIds  court  is  only  to  see  to  It  that  the  trustee 
takes  reasonable  care  and  exercises  the  reason- 
able discretion  for  which  it  Is  paid,  and  holds 
the  balance  between  opposing  interests  even,  so 
that  the  burden  of  insuring  the  safety  of  the 

5 property  is  not  borne  wholly  by  either  party. 
&346.458. 
Whether  the  trustee  in  any  given  case  has 
done  this,  is  a  question  of  fact  which  can  be 
decided  cmly  upon  the  special  circumstances  of 
that  particular  case.  Brown  v.  French,  135 
Mass.,  417. 

The  probate  court  "  may,  concurrently  with 
the  Supreme  Judicial  Court,  hear  aod  deter- 
mine in  equity  all  matters  in  relation  to  trusts 
created  by  will."   Pub.  Stat.,  ch.  141,  g  37. 

In  Ettate  of  Skielde,  in  1861,  14  PhUa.  Rep., 
307,  the  orphans'  court,  in  a  case  of  a  perpetual 
trust,  said:  "  We  think  it  would  be  injudicious 
to  adjust  the  equities  of  the  parties,  entitled  to 
the  principal  and  income,  until  it  has  been 
shown  to  us  that  the  trust  moneys  cannot  be  in- 
vested In  a  mmteage  or  mortgages  at  a  higher 
rate  of  Intereat  than  S  8-10  per  cent." 

In  Fumet^  Bttate,  13  Phila.  Rep.,  180,  the 
same  court,  in  1878,  held  that  the  premiiun 
paid  for  an  investment  should  not  be  charged 
to  the  income,  but  to  the  principal.  A  party 
who  is  to  receive  income  is  not  often  consulted 
with  regard  to  the  mode  of  investment,  and  the 
amount  paid  in  the  way  of  premium  is  usually 
dependent  upon  other  considerstions  than  mere 
productiveness;  *'.  e„  such  as  facility  of  trans- 
fer, ease  of  reconversion  into  cash,  etc. ,  of  more 
importance  to  the  ultimate  owner  of  the  princi- 
pal than  to  the  recipient  of  the  income. 

In  Parker  v.  Johruon,  87  N.  J.  Eq.,  866,  it 
was  held  that  the  profit  on  the  sale  of  a  part  of 
the  trust  proper^  belonged  tocapitid,  the  court 
saying  that  it  was  "  like  a  premium  realized  on 
the  sale  of  government  bonds  hi  which  the 
funds  might  he  invested.  It  belongs  to  the 
fund." 

The  authorities  seem  to  be  clear  that  any 
profit  arising  to  the  fund  by  increase  in  the 
value  of  the  property  in  which  it  is  invested, 
although  it  may  result  from  a  reduction  in  the 
general  rate  of  interest,  belongs  to  the  princi- 
pal. Van  Bkuwm  y.  Itager,  81  N.  J.  Eg. ,  788, 
and  authorities  there  cited;  Atkint  v.  Aloree,  18 
Allen,  859;  Whitney  v.  Phamir,  4  Redf.,  180- 
196;  Matter  of  PoOoek,  8  Redf.,  101-108. 

Expenses  mcurred  in  changing  one  trustee  ^ 
for  another  are  propvly  chaigeable  upcm  <be  ^ 
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Srincipal.  Donovan  t.  MaeDowaU,  2  Dem. 
J.  YX  318. 

In  Whittemorev.  Beekman,  2  Dem.,  276-286, 
it  was  held  that  tbe  loss  upon  U.  8.  bonds, 
called  for  pavmeDt,  was  to  be  charged  to  the 
principal,  and  not  to  tbe  income. 

And  the  same  was  held  in  Fhrteell-v.  Taeddle, 
10  Abb.  (N.  C),  94,  cited  by  appellant. 

In  Seovet  v.  Sootewtt,  5  Redf.,  131,  It  was 
held  that  the  bonus  paid  by  the  ^vemment  to 
holders  of  called  bonds,  as  an  mducement  to 
present  them  early  for  redemption,  belonged  to 
the  principal. 

There  is  no  policy  jn  this  Commonwealth  nor 
in  the  United  States  which  requires  s  court,  in 
case  of  doabt  between  the  life  tenant  and  the 
remainderman,  to  favor  the  latter.  In  the  case 
of  a  trust  established  by  will  for  the  evident 
purpose  of  providing  a  support  for  a  child  or 
widow  during  life,  the  inclination  of  the  court 
should  be,  in  all  doubtful  cases,  to  make  the  in- 
come as  large  as  is  fairly  consistent  with  the 
safety  of  the  principal.  Bead  v.  Head,  6  Allen 
174;  Baieh  t.  HaUet,  10  Oiay.  402. 

Derena*  J.,  delivered  the  opinion  of^the 
court; 

This  is  an  appeal  from  a  decree  afQrming  a 
decree  of  the  probate  court,  by  which  the  ac- 
count of  the  New  England  Trust  Company,  a 
trustee  holding  a  fundthe  income  of  which  was 
payable  to  a  tenant  for  life,  with  remainder 
over,  was  disallowed.  The  system  which  had 
been  pursued  by  tbe  trustee  with  reference  to 
the  investments  which  he  had  made  in  bonds 
and  other  promisee  to  pay.of  the  United  States 
government  or  of  municipal  or  railroad  corpo- 
rations, due  on  a  day  certain,  for  whidi  pre- 
miums had  been  paid,  was  to  ascertain  by  tables 
In  use  among  bankers  and  broken  what  was 
in  fact  the  net  income  ariidng  fnun  these  prom- 
ises, considering  the  premium  actufdly  paid  by 
the  investing  trustee,  which  would  not  be  re- 
paid at  the  maturity  of  the  bond,  the  rate  of  in- 
terest, the  date  of  payment  of  the  security,  and 
to  pay  over  this  net  mcorae  to  the  life  tenant; 
the  difference  between  this  net  income  and  the 
actual  rate  of  Interest  as  received  going  to  a 
fund,  which  at  the  date  of  tbe  maturitv  of  the 
TOomise,  would  leave  the  original  capital  intact. 
The  decree  appealed  from  directed  the  trustee 
to  pay  to  the  life  tenant,  as  income,  the  services 
thus  rendered  for  the  purpose  of  being  retiurned 
to  rapital. 

Whether  the  question  presented  may  be  heard 
and  adjudicated  by  the  probate  court  and  then 
by  this  court,  on  appeal,  has  been  doubted.  The 
New  England  Trust  Company  is  a  testament- 
ary trustee,  compelled  by  statute  to  render  its 
accounts,  at  least  once  a  year,  to  the  probate 
court,  of  the  hearing  on  which  the  fullest  notice 
must  be  given,  and  the  question  is  one  imme- 
diately connected  with  the  administration  of  tbe 
trust.  The  probate  court  has  full  power  to  see 
and  provide  that  every  interest  shall  be  fully 
represented,  and  It  is  to  be  observed  that  thu 
court  has  also  concurrently  with  the  Supreme 
Judicial  Court,  full  jurisdiction  to  hear  and  de- 
termine in  equity  all  matters  in  relation  to  trusts 
created  by  will.  P.  8.,  ch.  141-148.  It  had 
tiie  right  to  determine  whether,  upon  tbe  ac- 
count rendered  1^  the  trustee,  it  was  its  duty 
to  account  for  the  sums  it  had  set  aside  as  a  part 
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of  the  capital  of  the  estate  or  as  its  income,  and 
to  hold  or  pay  them  over  accordingly. 

Without  discussing  those  cases  in  which  it 
has  been  held  that,  in  settling  the  accounts  of 
tbe  executors  of  a  will,  the  relative  rights  of 
legatees  under  a  will,  and  other  questions  aris- 
ing under  the  will  in  reference  thereto  cannot 
be  recorded,  dl  of  which  are  not,  perhaps,  folly 
reconcilable,  the^  do  not  affect  the  quortion  m 
jurisdiction  here  involved.  Granger  v.  Batttit, 
98  Mass.,  469:  Cowdin  v.  Perry,  11  Pick.,  512; 
Burbank  v.]Whitru!if,  24  Pick.,  151,  first  para- 
graph. 

Even  if  we  should  hold  that  it  was  intended 
that  in  the  administration  of  an  estate  tbe  im- 
bste  court  should  not  pass  upon  the  diflScult 
questions  of  construction  often  arising  out  of 
wills,  but  should  determine  simply  the  amount 
of  property  subject  to  distribution,  it  could  not 
affect  the  present  inquiry.  The  specified  object 
of  requestm^  trustees  to  render  annual  accounts 
Is  to  ascertain  whether  the  trustee  has  properly 
dealt  with  the  trust  property.  In  such  a  caae 
as  the  one  at  bar,  the  trustee  necessarily  in- 
dudes  in  his  account  the  payments  be  has  made, 
and  describes  the  investments  in  whi<^  be  boMs 
the  trust  property.  If  he  has  pud  over  to  tbe 
tenant  for  life  that  to  which  the  tenant  was  not 
entitled,  he  should  not  be  allowed  therefor,  and 
if,  on  the  other  hand,  he  has  transferred  to  the 
wrput  of  the  fund  th^  whidi  he  sluHild  not, 
this  should  be  corrected.  Before  the  bearing 
in  the  probate  court  and  in  this  court  upon  the 
account  of  trustees,  qu^tiona  similar  to  the 
principal  one  in  the  case  at  bar  have  heretofore 
been  determined.  See  Harvard  College  y. 
Amory,  9  Pick. .  446,  where  it  was  determined 
whether  a  sum  received  by  the  trustees  of 
an  estate  was  rightfully  paid  to  the  widow  M 
a  teetatw,  instead  of  b^g  reinvested  by  tbe 
trustees  as  a  part  of  the  capital  of  the  tnist 
fund. 

In  Heard  Y.  Sldredge,  109  Mass.,  258,  upoo 
the  appeal  by  the  lif  ^  tenant  from  the  decree  of 
the  probate  court  allowit^  an  account  by  which 
a  certain  sum  was  treated  as  capital  and  not  as 
the  income  of  a  trust  fund,  the  decree  of  thfc 
probate  court  was  affirmed.  To  the  same 
effect  are  Bowker  v.  Pierce,  180  Mass.,  262,  and 
Dodd  V.  WiJiMhip,  188  Mass.,  869. 

The  case  of  Wright  v.  White,  136  Mass.,  470, 
is  not  inconsistent  with  the  view  that,  upcm  tfw 
settlement  of  an  account  of  the  trustee,  it  may 
be  determined  whether  a  sum  of  money  shooUl 
be  treated  as  the  capital  or  the  income  of  a  trust 
fund.  The  decree  upm  such  an  aoocmntdeals 
only  with  what  has  bem  done  In  the  past,  al- 
though a  decree  allowing  an  account  of  what 
has  been  done  may  affom  a  guide  in  ascertain- 
ing what  will  be  allowed  in  Uie  future.  What 
is  said  on  this  subject  in  Wright  v.  White,  is 
that,  in  a  decree  allowing  an  acoount,a  direction 
as  to  the  mode  in  which  a  trustee  should  there- 
after manage  tbe  trust  fund  was  not  prtqmiy  a 
part  of  the  decree  allowing  an  account  wkt 
was  to  be  stricken  out  We  proceed,  then,  to 
consider  whether  the  course  punned  by  tbe 
trustee  was  correct,  and  thus  whether  the  ac- 
count of  what  he  has  done  is  to  be  allowed.  It 
is  the  general  rule  that  when  inveetmenla  are 
made  in  proper^  of  a  permanent  character,  and 
not  in  terminalde  secimtieRttieJaBS  »  gain  In 
such  investmeat^iii^thaf'f^U&^ui^iu  of  the 
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estate.  If  for  my  cause  it  be  reduced  In  value, 
and  it  becomes  necessary  to  sell  it,  the  sum  for 
which  it  is  sold  becomes  a  new  principal,  on 
vhich  the  life  tenant  is  to  receive  the  income.  In 
Uie  management  of  real  estate,  when  permanent 
improvements  are  placed  thereon,  these  are  a 
proper  cbai^  of  the  capital;  while  usual  and  or- 
cUnuy  repaiFB.when  made.are  a  deduction  from 
tbBiBConie.  Bmmu-r.Wintloto,  16  Mass., 801. 

If  a  trustee  purchasea  shares  in  the  capital 
aloek  in  a  bank,  inasmuch  as  the  remainder- 
man will  receive  exactly  that  which  is  pur- 
chaaed,  thetenantforlifeshouldi^eceive  the  full 
income  thereof  undiminished.  Such  was  the 
course  pursued  by  the  trustee,  in  the  case  at 
bar,  in  regard  to  the  bank  shares  purchased 
by  it.  Now,  does  it  become  the  duty  of  the 
trustee  to  sell  such  shares,  should  they  appre- 
ciate in  value,  after  he  has  invested  in  uiem, 
and  pay  over  to  the  tenant  for  life  the  amount 
which  they  have  increased  in  value?  If  it  be- 
comes necessary  to  sell  such  shares  in  the  proper 
adqitnistnUioD  of  the  trust  estate,  the  gain  or 
Ion  is  that  of  the  capital  of  the  estate,  and  the 
earn  recovered  oHtsututes  a  new  principal." 

Tbe  tenant  for  life  does  not  seek  any  order  by 
viiich  the  bonds,  the  interest  on  which  is  here 
ooder  discus^on,  are  to  be  sold  or  the  invest- 
ments changed;  nor  can  it  be  contended  that 
these  securities  are  not  of  a  class  in  which  trust- 
ees may  invest,  if  due  care  has  been  used  in  the 
selection.  The  rule  "  That  no  investment  can 
be  considered  mIb,  or  can  be  improved  by  a 

rbate  court  or  court  of  equity,  except  in  pub- 
secorities,  however  well  aupportra  by  au- 
thorities," says  CMef  Juttiee  Shaw,  "as  a  rule 
well  established  in  English  courts  of  equity,  is 
wholly  inapplicable  and  untenable  in  tbiscoun- 

%"  Lovdl  V.  Minot,  20  Pick.,  116. 
ndle  Uiere  are  now  many  more  public  secu- 
rities than  those  which  ezlated  when  this  remark 
was  made,  investments  cannot  be  confined  to 
them.  A  loan  at  a  fixed  rate  of  interest,  even 
if  secured  by  the  stock  of  a  manufacturing  or 
other  buabiess  corporation  as  collateral  secunty, 
if  proper  security  is  taken  against  fluctuations, 
is  not  necessarily  injodldons.  Brown  v.  SYmeh, 
125  Mass.,  410. 

There  are  many  stocks  under  public  snper- 
Tision,  bonds  of  corporations,  wuere  there  is 
sufficient  capital  to  insure  theb*  safety  which, 
with  bonds  of  municipalities,  loans  secured  by 
mortgage,  constitute  proper  Investments.  The 

Eurchase  of  the  bonds  of  tbe  trustee  appears  to 
Kve  been  judiciously  made.  Snbetantially  all 
have  appreciated  in  value,  and  they  are  of  the 
class  CH  securities  contemplated  as  investments 
the  statute  under  which  the  trustee  does  its 
business.  Stat.  1860,  cb.  183,  8  6;  Stat.  1871, 
Ch.  143;  P.  8.,  ch.  116,  §30. 

Assuming  that  the  purchase  of  bonds 
even  at  a  premium  was  safe,  prudent  and 
8uch  as  judicious  men  would  make  in  tbe  con- 
duct of  thdr  affairs,  which  is  substantially  the 
rule  heretofore  laid  down,  the  qveOion  imses, 
inammdi  as  it  Is  certain  that  tbe  wrpiu  of  the 
fond  is  to  be  diminished  if  this  investment  is 
permanent,  whether  the  trustee  may  retain  such 
earns  annually  as  will  restore  to  tlie  fund  at  its 
maturi^  exactly  what  was  taken  therefrom  at 
tbe  time  of  the  purchase.  This  is  what  tbe 
trustee  has  undertaken  to  do.  If,  as  suggested 
in  argument^  there  is  any  inaccuracy  In  the  cal- 
luas. 


eolation  by  which  this  result  is  reached,  this  Is 
a  subordinate  matter,  to  be  determined  by  more 
accurate  accounting,  should  it  be  required,  not 
necessary  now  to  t«  discussed.  That  which  is 
really  income  from  a  bond  purchased  at  a  price 
above  par,  say  120,  and  payable  in  ten  years,  is 
not  the  amoimt  received  in  interest  annually, 
but  that  amount  deducting  therefrom  the  sums 
necessary  to  restore  at  the  end  of  the  ten  years 
the  $30*  premium.  No  prudent  man  would 
treat  as  income  from  bis  property  the  whole 
amount  received,  when  there  was  thus  to  be  a 
diminution  of  his  principal  amounting  at  the 
end  of  the  ten  years  to  this  premium  and  stead- 
ily tending  to  this  during  tbe  entire  period.  To 
deal  with  interest  thus  received  as  income 
purely, would, to  the  extmt  of  the  premium,  ex- 
haust the  capital.  The  premium  paid  is  no 
more  than  an  advance  from  capital,  which  the 
remainderman  is  entitled  to  have  repaid  if  he 
is  entitled  to  receive  the  capital  intact.  If  In 
such  a  case  the  tenant  for  life  should  die  before 
tbe  maturity  of  the  bond,  and  thus  the  whole 
advance  not  then  be  repaid,  he  would  have  paid 
no  more  than  his  just  proportion.   Unless  the 

Eremium  Is  to  be  restored,  it  Is  not  easy  to  see 
ow  investments  in  bonds  having  a  premium 
can  be  made  In  justice  to  the  remainderman, 
whose  property,  where  a  bond  is  kept  to  matu- 
rity, is  diminished  solely  for  the  benefit  of  the 
tenant  for  life.  Into  the  question  how  much 
income  an  investment  at  a  premium  in  a  bond 
payable  at  a  fixed  future  time  produces.  tlieloBS 
of  tbe  premium  at  that  time  necessarily  enters 
as  a  factor.  The  bonds  purchased  by  the  trust- 
ee have  substantially  all  appreciated  in  value, 
and  this  to  such  an  extent  that,  if  they  were 
now  sold,  the  surplus  beyond  the  sum  which 
would  be  necessary  to  restore  to  tbe  capital  all 
that  was  paid  at  the  time  of  purchase  by  way 
of  premium,  would  enable  Uie  trustee  to  i»y 
the  tenant  for  life  the  deductions  that  have  here* 
tofore  been  made,  in  order  to  repair  the  princi- 
pal at  the  maturity  of  the  bond.  The  life  ten- 
ant, therefore,  insists  that  the  trustee  should 
now  be  ordered  to  pay  to  her  those  sums;  as,  if 
a  sale  were  made  at  mis  mcnnent,  they  would 
not  be  needed  to  repair  any  deficiency  in  the 
minciral.  The  trustee  is  to  manage  the  fund 
in  hto  hands,  not  for  the  purpose  of  speculation, 
"but  in  regard  to  the  permanent  disposition  of 
the  fund."  ffarvard  Ooll^  v.  ATiujry,9'PU!k., 
461;  Ltmea  v.  Minot.  30  Pick.,  116. 

Tbe  argument  of  the  tenant  for  life  that  the 
practice  of  holding  securities  until  their  matu- 
rity, would  deprive  him  of  the  "very  care  and 
ainlity  in  the  management  of  the  trust,  for 
which  he  pays  compensation  to  the  trustee," 
can  readtir  be  pressed  so  far  as  to  sanction  the 
practice  of  trading  and  trafficking  in  trust  secu- 
rities which  would  be  attended  with  dangerous 
results  to  the  trust  fund.  Investments  care- 
fully and  judiciously  made,  are  not,  as  a  gen- 
eral rule,  to  be  disturbed.  The  argument  of 
the  toumt  asaerts  ^t  the  income  obtained  for 
the  tenant  is  less  than  one  half  of  tliat  which 
might  be  obtained  on  abeolutelv  safe  mort- 
gages. The  case  affords  no  evidence  of  this, 
nor  in  this  proceeding,whicfa  only  concerns  the 
account  of  the  trustee  and  the  amount  of  his 
payments  to  the  tenant,  could  it  be  settled 
whether,  in  this  view,  the  trustee  aboOldbe  oif 
dered  to  dispose  of  tbe  securities.  vjUU^H 
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But,  if  the  securities  were  sold,  and  a  larger 
sum  realized  than  would  be  necessary  to  restore 
to  the  corpu*  of  the  estate  that  which  was  taken 
from  it  when  they  were  puichased,  the  quea- 
tim  would  still  be,  whether  the  appraciation  of 
tbe  securities  in  market  value  was  the  property 
of  the  tenant  for  life,  or  of  the  remainderman. 
There  is  no  ground  on  which  it  can  be  con- 
tended to  belong  to  the  tenant  for  life,  unless  he 
isalso  tobe  inadc  responsible  where  lossoccurs 
in  the  purchase  and  subsequent  sale  of  securi- 
tiea  There  cannot  be  this  chance  of  profit  for 
him,  unless  there  is  to  be  a  corresponding  risk 
in  such  transactions.  If  the  rule  that,  when  a 
security  is  kept  to  maturity,  income  is  to  be 
paid  only  to  such  an  extent  as  shall  leave  the 
corptu  of  the  estate  at  that  time  intact  by  restor- 
ing to  it  the  premium  paid  at  the  time  of  pur- 
chase be  just,  it  is  equally  just  that  the  gam  or 
loss  that  occurs  by  a  sale  thereof,  if  for  an^ 
cause  one  shall  become  necessary,  while  it  is 
runnhig,  should  be  that  of  the  corpna  of  the 
fund.  The  estate  of  the  tenant  for  life  will  be 
unaffected  thereby,  except  so  far  as  it  may  be 
altered  when  a  change  is  made  in  securities  by 
the  increase  or  diminution  of  the  sum  to  be  re- 
invested. To  expose  the  estato  of  the  tenant 
for  life  to  any  risk  beyond  what  is  involved  in 
this,  and  because  there  may  be  a  possible  chance 
for  gain  under  some  circumstances  by  chan^ 
in  investments;  to  subject  it  to  the  loss  which 
occurs,  when,  for  any  cause,  it  becomes  neces- 
sary to  sell  at  a  diminished  price  securities  pur- 
chased for  the  trust  estate,  would  be  to  defeat 
the  object  for  which  tenaudes  for  life  are,  in 
most  cases,  created.  In  Farton  v.  WintUne,  uif 
«upra,wherelbeiebadbe«ialoB8to  the  trust  es- 
tate by  the  defalcation  of  the  trustee,  whose 
successor  had  been  able  to  recover  from  him  in 
value  only  a  portion  of  the  property  orig^ally 
intrusted  to  him,  it  was  held  that  the  diminish- 
ed fund  thus  received  would  constitute  a  new 
principal,  and  that  the  loss  would  thus  "be  ap- 
portioned in  the  same  manner  as  if  it  had  arises 
from  the  fall  in  the  price  or  value  of  any  pub- 
lic stocks,  or  of  any  land  in  wluch  tlie  fund 
should  have  been  invested,  according  to  the  pro- 
visions of  the  will." 

It  is  said  by  Mr.  Justice  Jackson:  "It  would 
be  unjust  and  contrary  to  the  manifest  intent 
of  the  testator,  if  the  tenant  for  life,  on  the  one 
hand,  shoidd  ccaitinue  to  receive  the  whole 
amount  of  the  interest  on  the  original  fund 
after  the  principal  had  been  thus  reduced;  or 
if,  on  the  other  hand,  the  income  should  be  ap- 
plied to  replace  tbe  principal.  In  the  one  case, 
the  tenant  for  life  would  be  left  for  an  indefi- 
nite period,  without  any  support  or  benefit  from 
the  intended  bountv  of  the  testator;  and  in  the 
other,  the  remainder-man  might  lose  all  that 
was  intended  for  him." 

It  has  been  suggested  thatamspenseaccoimt 
might  be  kept  1^  tbe  trustee,  to  which  sums 
such  as  have  in  the  case  at  bar  been  retabied, 
might  be  carried,  and  if  hereafter  the  bonds 
should  be  sold  before  maturity  at  an  advance, 
the  life  tenant  would  be  entitled  to  receive 
therefrom  all  that  was  not  required  to  restore 
he  capital  originally  invested.  This  sugges- 
tion is  oased  upon  the  thcoiy  that  any  possible 
profit  made  by  the  sale  of  securities  belongs  to 
the  tenant  for  life,  and  still  involves  the  idea 
that  he  must  bear  Uie  poanble  km.  We  can- 
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not  consider  this,  except  so  far  as  bis  estate  ia 
affected  by  the  increase  or  diminution  of  the 
sum  to  be  reinvested.  Such  a  su^estion  would 
require,  as  a  corresponding  duty,  that  when  a 
bond  was  depredawig  in  ^ue  there  should  be 
retained  from  the  life  tenant's  income  such 
sums  as  would  be  necessary  to  repair  the  km 
to  the  capital  of  the  estate  by  such  deprecia- 
tion, should  it  be  sold  before  maturity. 

There  can  ordinarily  be  no  better  test  of  the 
income  which  a  sum  of  money  will  produce, 
having  regard  to  tbe  rights  of  both  the  tenant 
for  lite  and  the  remainder-man,  than  the  inter- 
est which  can  be  received  from  a  bond  which 
sells  above  par  and  is  payable  at  the  tormina 
tion  of  a  fixed  term,  deducting  from  such  inter- 
est as  it  becomes  due  such  sums  as  will  at  ma- 
turity efface  the  premium.  If  such  a  bond  has 
increased  in  value  since  its  purchase,  assuming 
it  to  have  been  an  entirely  safe  investment,  and 
none  other  should  have  been  made,  it  has  been 
because  a  change  in  the  rates  of  interest  <v 
some  similar  cause  has  altered  market  values. 
There  would  be  no  r^on  to  Bup[>ose  that  such 
a  bond  could  be  sold  and  the  amount  received 
reinvested  at  any  higher  rate  of  interest,unle8S 
at  the  sacrifice  of  some  safeguard  in  the  invest- 
ment. The  investments  of  trust  property 
should  be  made  with  a  view  to  pennanencv,ai»d 
not  in  any  spirit  of  speculation;  oor  sboold 
utiaoges  Be  made  except  after  much  inquiry 
and  circumspection,  and  ordinarily  with  an 
immediate  and  advantageous  reinvestment  in 
contemplation.  In  making  such  changes  the 
trustees  are  not  entitled  so  to  exercise  their  ao- 
thority  as  to  vary  or  affect  the  relative  ri^tsof 
the  eesfuH  gue  tnut.   Hill,  Trust ,  488. 

The  only  case  in  this  country  which  we  have 
found,  or  to  which  we  have  been  referred,  de- 
ciding the  question  we  have  considered,  is 
FanoOl  v.  Tweddle,  10  Abb.  (N.  C),  in  which 
it  was  held  that  a  course  siniilar  lo  that  pur- 
sued by  the  trustee  in  this  case,  was  correct  and 
proper.  Not  much  assistance  was  to  be  eipected 
from  the  English  cases,  as,  until  the 
Vict.,  ch.  86,  g  83,  authorizing  investments  In 
East  India  stock,  only  one  security,  the  3  per 
cent  consols,  bank  stock,  was  there  recognised 
as  proper  for  trust  estates.  An  investmoit  in 
the  8  per  cents,  which  it  is  not  contemplated 
will  ever  be  paid,  and  the  boldeia  of  wbif^  have 
been  considered  as  perpetual  annuitants,  has 
been  deemed  the  only  safe  investment  and  pe- 
culiarly adapted  for  the  purpose,  as.  until  a  re- 
cent period  they  have  been  below  par.  The 
principle  is  well  established  by  all  the  Englidi 
casetf  that  the  corpus  of  the  trust  capital  is  to  be 
kept  intact  so  that  the  remainderman  may  thus 
receive  it,  while  in  justice  to  tbe  life  tenant  it 
roust  be  kept  in  income  producing  property. 
When  tbe  testator  makes  a  generar  gift  ot  his 
estate,  to  or  in  trust  for  a  prason  for'lffe,  with 
remainder  over,  so  much  of  the  property  as  cui- 
sists  of  leaseholds,  terminable  annuities  or  othtf 
interests  of  a  perishable  nature  must  be  con- 
verted and  invested  in  these  permanent  securi- 
ties. As  they  are  painanent,whether  purchased 
above  or  below  par,  the  life  tenant  receives  the 
full  income,  the  remainderman  receives  undi- 
minished that  which  has  been  purchased,  and 
no  adjustment  of  the  relatln  rights  of  the  eortu^r 
gu£  trust  has  been  neceraaiy.  It  ja  contoB- 
plated  that  ther^p^,^  (^f^^  of  tn- 
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mioable  or  perishable  securities  which  shall 
ebow  an  intention  on  the  part  of  the  testator  that 
tbe  life  tenant  may  exhaust  or  consume  them, 
ioirhich  case  reinTestmeDt  would  not  be  re- 

nd.  nor  indeed  proper.  In  the  absence  of 
,  if  in  oontradictlou  of  the  eeoeral  rule,  the 
tniBtees  suffer  the  tenant  for  life  to  receive  the 
vbole  income  aridng  from  such  securities,  he 
wHI  be  decreed  to  rdundwbatbe  may  have  re- 
ceived over  and  above  what  he  would  have  re- 
ceived if  the  conversion  had  been  only  made, 
and  the  proceeds  invested,  in  the  S  per  cents. 
This  difference  is  treated  as  capita  to  be  invest* 
ed  for  the  benefit  of  all  parties  entitled,  and  tbe 
tenant  for  life  ia  bound  to  make  it  good  in  the 
fiiBl  Instance.  On- his  faflure,  the  trustees  toe 
responsible  therefor.  BUI,  Trust.,  886,  and 
Pen7.  Trusts.  %  647. 

The  same  ivmciplee  have  been  applied  since 
investments  of  trust  funds  were,  by  the  Statute 
of  22  and  28  Vict. ,  ch.  86,  permitted  to  be  made 
in  East  India  stock,  which  is  a  security  that,  as 
well  as  certain  other  stocks  named,  may  be  re- 
deemed. Tbe  courts  hav«)»nstantly  refused  to 
allow  any  Investmmts  to  be  made  therein,  un- 
less there  were  peculiar  reasons  for  favoring  the 
life  tenant,  or  at  the  request  and  on  the  appli- 
catiou  of  the  settlor  of  the  trust.  Equitable 
ReversionaiT  Interest  Society,  and  PHiller,  1  J., 
3  H..  87V;  Hemenway  v.  Bemmteag,  184  Mass., 
4M.  In  such  cases  the  direction  has  sometimes 
baen  that  the  Invesbnent  should  not  be  made 
nnlesB  tbe  stock  could  be  purchased  at  par. 
Waiter.  LitOewood,  41  L.  J.  (N.  8.),  ch.  686. 

One  reason  given  in  CodAum  v.  Peel,  8  De- 
Oex,  F.  &  J.,  170.  for  refusing  to  permit  a  pur- 
chase of  East  India  stock,  was  that  it  must  be 
purchased  at  an  advance,  and  that  there  was  no 
provision  in  the  Act  for  any  sinking  fund  by 
wUch  the  defldency  made  could  be  supplied. 

InifuineT.iI^nfti>n4DeCkx.,F.  &J.,29, 
it  was  held  that  for  the  period  between  tite  death 
of  tbe  testator  and  the  passing  of  the  Statute 
22-^  Vict.,  ^  86,  the  Ufe  tenant  was  entitled 
only  to  such  income  as  she  would  have  received 
had  the  atock  been  converted  and  invested  in 
Goiwds;  and  that,  althou^,  after  the  passage 
<tf  this  Btatute,  she  waa  entitled  to  the  whole 
I&eome.  yet  tbe  trustees  were  only  justifiable 
la  keeping  the  East  India  stock  until  a  suitable 
inveatment  could  be  nade  in  land,  in  which, 
by  the  will,  the  trustees  were  directed  to  Invest. 
_  Brown  v.  OeOaUy,  L.  R.,  3  Ch.  App.  Cases, 
'51,  decides  no  more  on  this  subject  than  that, 
when  the  testator  autlKurizee  investments  as 
permanent,  which  would  otherwise  be  unau- 
thorized, the  Kfe  tenant  has  the  full  income. 
This  authority,  given  by  the  will,  indicated  a 
[veferenceof  thelifetenanttothisextent.wbich 
took  the  case  out  of  the  ordinary  rule.  "I  un- 
derstand," says  the  OlianeeUor,  "the  words  of 
tbe  will  aa  amounting  to  the  constitution  by  the 
testator  of  a  larger  class  of  authorized  securities 
than  the  court  would  have  approved  of,  and  the 
court  has  merely  to  follow  his  directions  and 
treat  the  income  accordingly  as  being  the  in- 
CMne  of  authorized  securities."  Other  securi- 
ties  not  coming  within  this  class  were  ordered 
by  the  Chaiwellor  to  be  converted  as  soon  as 
pcsrible.  and  until  this  could  be  done  the  life 
^nant  would  be  entitled  thereon  "to  tbe  divi- 
dnds  (m  ao  mudk  8  per  coit  stock  as  would 
UTe  been  produced  by  the  conversion  and  in- 
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vestment  of  the  property  at  the  end  of  the 
year." 

The  method  in  which  the  English  courts  deal 
with  leasehold  estates,  a  common  species  of 
terminable  securities  not  known  in  the  same 
form  in  the  United  States,  when  they  are 
settled  in  trust  for  life  with  remainders  over, 
under  such  circumstances  that  the  settlor  must 
have  regarded  them  as  continuing  interests  for 
all  the  beneficiaries  of  the  trust,  including  the 
remaindennan.  Is  strictly  analogous  to  that 
which  the  trustee  in  the  case  at  bar  has  pur- 
sued. These  estates,  which  are  terminable  on 
a  life  or  lives,  or  at  the  end  of  fixed  terms,  are 
renewable,  sometimes  1^  ezraess  contract  and 
sometiraes  by  custom,  which  has  been  recog- 
nized as  legal,  upon  the  inyment  of  certam 
fines  and  other  expenses.  It  is  held  to  be  the 
duty  of  the  trustees  to  preserve  the  leasehold 
estates  by  renewing  at  the  usual  periods  for  the- 
beneflt  of  the  parties  in  remainder.  In  the  ab> 
sence  of  other  direction  by  the  settlor,  the  fine, 
etc..  for  renewal  is  to  be  paid  out  of  the  rents 
and  profits  in  the  {Mopmrnon  in  which  the  ee$- 
tuii  que  trwrt  eajoy  the  estate.  If  a  renewal 
becomes  impracticable,  the  tenant  for  life  does 
not  reap  the  whole  advantage  of  non-[Myment 
of  the  sum  properly  due  for  renewal,  if  there 
was  an  express  trust  for  renewal.  His  interest, 
minus  the  expenses  of  the  renewal,  is  all  that 
was  given  him,  and  his  proportion  al  the 
amount  fairly  to  be.  paid  for  rraewal,  Is  still  a 

E roper  charge  on  the  leasehold  estate  for  the 
eneflt  of  the  remainder.  When  the  leasehold 
estate  is  for  years,  the  amount  to  be  paid  is 
readily  ascertainable  by  the  proportion  which 
the  tenant  for  life  enjoys  of  tbe  leasehold  estate; 
and  when  it  Is  for  lives,  and  there  is  no  express 
fund  created  for  the  renewal,  it  is  more  difficult, 
and  tiie  oourt  has  sanctioned  the  plan  of  fnsui^ 
ing  the  lives  of  the  eeaiuit  mie  to  an  amount 
sufficient  to  cover  the  usual  expense  of  renew- 
^  on  the  dropping  <tf  a  lUe.   Hill,  Trust.,. 

While  the  cases  on  this  subject  are  complicat- 
ed by  the  express  provisions  made  in  the  settle- 
ments, and  appear  in  some  respects  confused, 
they  eetabliah  fully  the  position  that,  in  the  ab- 
sence of  direction  otherwise,  the  property  re- 
ceived is  to  be  turned  over  by  the  tenant  for 
life  as  he  received  it,  and  that  his  income  is  not 
the  full  rent  and  profit,  but  those  after  deduct- 
ing therefrom,  as  accurately  as  It  can  be  ascer- 
tained, his  just  proportion  of  the  expense  of 
maintaining  the  security  by  renewal  of  the 
lease. 

The  tenants  for  life  rely  much  upon  ITemen- 
v>ay  V.  Uemen'oajit  184  Mass.,  446.  This  wesa 
bill  in  equi^,  by  which  was  brought  before  us. 
the  whole  management  of  a  large  estate.in  which 
very  ample  discretionary  powers  had  been  given 
to  trustees.  The  testator  had  left,  subject  to 
the  trust,  bonds  payable  at  a  fixed  period.  As. 
between  the  tenant  for  life  and  the  remainder- 
man it  was  decreed  that  the  trustees,  by  the  au- 
thority conferred  by  the  clause  of  the  will,  "to 
hold  the  said  property  as  they  may  receive  the 
same,  or  at  their  discretion  to  sell  tbe  same," 
were  entitled  to  continue  their  investments  as- 
such,  and  to  retain  these  bonds  until  they  were 

Sud  off,  and  that  "the  whole  net  income  of  the 
vestments  thus  authcnized  mustgoiirthetea^i  _ 
ants  for  Ufe  by  the  terms  ot^^^v^OOQ  Lc 
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There  was  also  an  investmeiit  made  by  the 
trustees  in  certain  bonds,  having  nearly  eighteen 
years  to  niD,on  which  a  small  premium  had  been 
paid.  The  case  was  decided  upon  its  own  pe- 
culiar circumstances,  which,  so  far  as  disclosed, 
were  held  to  ^ow  no  special  reason  why  the 
tenant  for  life  should  not  receive  the  interest 
paid  on  the  bonds.  The  investment  constituted 
"a  very  small  proportion  of  a  large  estate,"  and 
Mr.  Justice  Holmes  remarks:  "We  have  no 
reason  to  doubt  that,  taking  the  whole  admin- 
istratioD  of  the  trust  iato  account,  the  balance 
has  been  evenly  held  between  the  two  parties, 
and  the  relation  between  the  remainderman  and 
the  life  tenants  is  such  that  there  is  leas  call  than 
there  might  be  in  some  other  cases  for  treating 
the  life  tenant  with  great  strictness."  It  cer- 
tainly was  not  held  that  the  trustee  might  not 
for  the  trust  estate  purchase ,  under  some  circum- 
stances, at  a  premium,  bonds  payable  at  a  fixed 
time,  and,  exercising  his  discretion  honestly 
and  for  tlie  purpoHe  of  dealhig  fairiy  with  both 
parties,  might  not  reserve,  as  received,  some 
portion  of  dat  paid  as  interest,  sufficient  at  the 
end  of  the  period  to  restore  the  premium  to  the 
capital,  by  the  loss  of  which  it  would  otherwise 
be  depleted. 

Upon  the  account  rendered  by  the  trustee  in 
the  case  at  bar,  as  heretofore  swd,  the  question 
whether,  by  virtue  of  our  supervision  over  trusts, 
the  trustee  should  be  ordered  to  change  his  in- 
vestments, is  not  sought  to  be  brought  before  us. 
Upon  these,  aa  they  exist,  the  deduction  from 
the  full  interest  reserved  to  restore  the  premiimi 
at  the  end  of  the  term  was  properly  made.  It 
in  only  thus  that  the  property  can  be  turned 
over  to  the  remainderman  undiminished.  If 
the  estate  of  the  tenant  for  life  terminates  before 
the  bond  expires,  the  cost  of  effacing  the  pre- 
mium will  be  borne  in  the  right  proportion  by 
the  respective  eatuit  que  trutt. 

In  ffie  ojnnion  of  the  tiu^oritif  <rf  the  court  the 
entry  thimd  be  "aeeree  reined." 

Holme*.  J.,  dissenting: 

If  the  opinion  of  the  majority  rests  on  the 
ground  that,  so  far  aa  ai^ieuv,  the  trustees 
might  have  made  thdi  Investments  with  the  in- 
tent to  keep  them  until  trust  expired  or  the 
bonds  matured,  and  In  the  exercise  of  its  dis- 
cretion as  a  business  manager,  in  view  of  the 
particular  circumstances  of  the  case,  thought 
It  necessary  to  retain  a  fimd  In  suspense  against 
a  probable  loss  of  premium,  speamng  for  my- 
s^f  alone,  I  should  have  been  disposed  to  ac- 
quiesce in  .that  opinion.  But  from  the  main 
line  of  reasoniog  actually  adopted,  I  must  dis- 
sent, upon  groimds  both  of  principle  and  au- 
thority. 

Shortly  stated,  I  understand  that  reasonln|i; 
to  be  this:  that,  if  a  bond  is  bought  at  a  premi- 
um, it  must  be  assumed  that  the  premium  is 
paid,  for  the  doj^  reason  diat  the  rate  of  in- 
terest on  the  bond  Is  higher  than  the  martcet 
rate,  because  it  must  be  assumed  that  the  in- 
vestment is  absolutely  safe;  that,  therefore,  the 
analogy  of  wasting  investments,  such  as  laase- 
holds,  applies,  and  that  an  annual  deduction 
from  interest  is  proper. 

So  far,  this  is  precisely  the  argument  that  was 
pressed  upon  us  with  much  force  in  Hemenway 
T.  Bmenaay,  and  which  was  rejected  after  the 
gravest  delibnatlon.   A  great  part  of  the  c^In- 
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ion  was  devoted  to  answering  it,  and  it  itUI 
seems  to  me  that  the  discuadon  was  neoeasary 
to  the  decision  of  the  case. 

Hemenviay  v.  Bemenieajf  did  not  bring  before 
us  the  whole  administratitm  of  the  estate,  but 
certain  spedflc  questions,  one  of  which  waa 
whether  the  Interest  should  make  good  the 
premium  paid  by  trustees  for  bonds  purchased 
by  them  above  par.  If  the  rule  now  adopted 
bad  been  recognized,  it  would  have  been  un- 
necessary and  improper  to  look  beyond  the  par- 
ticular mnds  to  the  rest  of  the  account.  It  was 
because  that  rule  was  repudiated  that  it  was 
said,  and  deliberately  said,  thatnothing  showed 
that  the  {Htoninm  was  paid  for  interest  above 
the  market  rate,  and  that  the  whole  administra- 
tion of  the  trust  might  be  considered.  The1a^ 
ter  principle  is  not  the  law  in  jurisdictions  where 
auUiorized  investments  are  limited  in  number, 
as  in  New  York,  but  each  investment  la  dealt 
with  separately.  The  only  reason  for  depart- 
ing from  the  precedents  ebewhere  was  that  in 
the  latitude  wowed  truMeea  in  this  OcnnnKHi* 
wealth  it  was  thought  Impoarible  to 
that  jmmiums  were  paid  In  respect  of  tnterest 
alone. 

I  think,  therefore,  that  the  opInitHi  of  the 
majority  is  opposed  to  one  of  the  points  di- 
rectly decided  in  EememBay  v.  Hemenwa^,  as 
it  certainly  is  to  the  whole  course  of  reasoning 
in  that  case,  and  I  am  confirmed  In  my  opinion 
by  the  fact  tliat  two  oUier  of  the  four  sonriT- 
ing  Justices  who  took  part  in  the  decision  are 
of  the  same  mind.  I  must  suppose  that  Hem- 
evUiea/y  v.  Htmenway  has  been  accepted  by  trust- 
ees as  expressing  the  settled  opmlon  of  the 
court.  I  cannot  foresee  the  extent  or  nature  of 
the  evil  that  may  follow  from  onr  ahvodoning 
what  has  been  acted  on  as  law.  But  I  should 
be  most  unwilling  to  ovwrule  a  decinon  which 
I  supposed  to  have  been  accepted  as  a  guide  in 
dealing  with  property,  even  if  I  thought  it 
wrong.  I  do  not,  however,  think  either  the 
decision  or  the  reasoning  in  Hemenway  v.  Hefn- 
enway  wrong,  and  I  refer  to  that  case  for  what 
I  do  not  deem  it  necessary  to  repeat  here. 

But  I  understand  the  opinion  of  the  majcvity 
not  to  stop  with  overruling  Hemenway  v.  3m- 
enway.  In  this  case  the  bonds  thus  far  have 
not  cfepreciated,  but  have  risen  in  value.  Ko 
part  of  the  premium  has  been  lost  as  yet;  but 
the  argument  is  either  that  it  Is  to  be  presumed 
that  the  bonds  will  be  kept  until  the  premium 
is  lost,  or  else  that  the  approach  to  matoii^  is 
a  constantly  acting  cause  which  depredates  the 
bonds  so  much  each  year  with  mathematics 
certainty,  and  that  even  If  the  depreciation  is 
disguised  by  a  more  powerful  motion  the  other 
way,  it  must  be  allowed  for,  because  the  rise 
in  value  belongs  wholly  to  the  oorptu,  and 
would  have  been  so  much  greater  but  fw  the 
counteracting  influence. 

I  think  I  fully  appreciate  the  lo^cal  force  (rf 
this  argument,  but  It  appears  to  me  to  illuitrato 
the  danger  of  relying  on  logic  when  your 
premises  are  fictitious.  The  necenaty  premise 
for  casting  the  whole  burden  of  repa^ruiff  premi- 
ums upon  interest  Is  that  the  prunium  w  paid 
solely  for  interest  above  the  market  rate.  If 
that  premise  is  a  fiction,  as  I  think  tt  Is,  and  if 
considmitions  of  policy  are  held,  nevertbeleM, 
to  Justify  its  adoption,  at  Jeast  thecoBchudon 
to  be  dnwn  fomiglitzflhQ^ldJi^^fSkraiQ  sod  re- 
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atniDed  b-r  conaidendona  of  b  limilar  nature. 
I  can  bardly  Uiink  that,  if  the  trust  had  been 

terroiuated  or  the  bonds  sold  at  the  date  of  the 
account,  when  the  coupons  bad  actually  gained 
bj  the  investment,  the  sums  retained  from  in- 
terest would  be  pafd  over  to  the  remainderman. 
Tet  that  conclusion  would  follow  from  the  rea^ 
aonin^, 

I  think,  in  other  words,  that  the  question  of 
holttincthe  balance,  even  between  tenant  for 
life  and  remaindernian,  ia  a  problem  so  depend* 
ent  OD  the  particular  facts,  and  so  complex,  that 
while  we  cannot  hope  to  solve  it  with  pei-fect 
accuraCT,  everyone  would  feel  that  to  cut  the 
knot  with  a  formula  in  the  case  I  have  sup- 
posed, would  be  an  unnecessary  abandonment 
of  ttM  discriminations  within  our  power  and, 
as  a  practical  judgment,  would  be  as  likely  to 
work  injustice  as  justice. 

If  I  am  right  so  far,  what  difference  can  it 
make  that  the  trustee  has  not  sold  1  Whether 
it  is  or  is  not  true,  as  is  said  in  Hemmway  v. 
Semenieay,  that  a  determination  not  to  sdi,  if 
a  sale  is  possible,  stands  on  much  the  same  foot- 
ing as  a  purchase,  I  apprehend  that  if  a  trustee, 
having  the  usual  powers,  sells  and  reinvests 
twenty  times  in  as  many  days  he  is  not  ipto 
facto  ^Ity  of  a  breach  of  trust,  and  that  if 
the  reinvestments  are  proper  and  profitable  his 
conduct  would  not  be  open  to  animadversion. 
On  this  point  the  English  books  can  give  us  no 
light.  At  all  events  this  trustee  might  sell  now 
iTitBawflt  Od  what  ground  is  the  determi- 
natira  of  the  trustee  not  to  Be1I,a  detenniaadou 
which  the  court  cannot  revise,  to  change  the 
relative  rights  of  the  eeatuta  que  truutt 

Let  us  look  a  little  further  into  the  rule 
adopted.  Suppose  a  sale  to  have  taken  plaoe 
and  other  boncu  to  have  been  bought  at  a  price 
above  par.  The  trustee  will,  of  course,  com- 
pote the  rate  of  interest  to  be  received  by  the 
tenant  for  life  in  the  future  by  deducting  the 
annual  sums  necessary  to  replace  the  new 
IHCmlum  paid.  But  there  is  no  particular  Sanc- 
tis in  the  rate  which  happened  to  prevail  at  the 
moment  of  purchase:  still  less  in  the  rate  ar- 
tificially determined  by  the  premium  paid.  If 
there  has  been  no  sale,  but  the  market  price  of 
tJie  bonds  has  risen.  «r  hypothatU^o  rate  of  in- 
terest is  conclnsivefy  proved  to  have  fitdlen,  be- 
cause the  fall  in  the  current  rate  of  interest  ia 
the  only  recognized  ground  for  a  rise  in  price. 
Whyiis  not  the  remainderman  entitled  to  have 
a  new  computation  started  on  that  footing? 
Why  is  not  the  tenant  for  life  entitled  to  have 
the  reservation  diminished  if  the  rate  of  inter- 
est rises?  And,  pushing  the  principle  to  its 
kwical  result,  why  is  not  the  trustee  bound  to 
follow  the  fluctuations  of  the  market  from  day 
to  day,  attributing  them  all  to  the  fluctuations 
of  interest,  as  he  is  bound  to  do? 

I  now  recur  to  the  premises  of  the  argument 
which  I  am  opposing.  I  repeat  what  was  said 
in  Hemenway  v.  Hememoay,  that  I  do  not  see 
how  we  can  start  with  the  assumption  that  all 
proper  iovestments  are  absolutely  safe  when  the 
leading  case  in  this  State  is  to  Uie  very  point, 
that  an  investment  may  be  unsafe  and  yet 
justifiable.   ZoveU  v.  Miiioi.  30  Pick.,  116. 

Bnt  the  assumption  appears  to  me  to  be  in- 
cooastent  with  facts  which  we  must  notice.and 
to  lead  to  the  conclusion  not  yet  mentioned, 
which  we  could  not  accept.  Within  a  few 
uas. 


Sears  the  flnt  mortmge  4  per  cent  braids  of  a 
ourishing  railroad  nave  sold  at  8S,  while  at 

the  same  time  United  States  4  per  cents  stood 
at  120  or  more,  and  city  4  per  cents  of  a  high 
rank  stood  at  about  par.  The  differences  were 
not  to  be  aecouuted  for  by  the  difference  of 
time  which  the  bonds  had  to  run  nor  by  exemp- 
tion from  taxation.  I  should  be  surprised  to 
learn  that  either  bond  was  not  a  proper  invest- 
ment. If  they  were  all  proper  investments, 
the  difference  in  price  could  not  be  referred  to 
difference  in  inUoest. 

Again;  if  the  fiction  of  safety  be  adopted,  I 
stUl  do  not  see  why  it  does  not  follow,  that  If 
a  bond  is  bought  below  par  the  tenant  for  life 
is  equally  entitled  to  an  annual  increment  on 
the  interest  received  t^himjis  the  bond  gradu- 
ally api^oaches  maturity. '  ThlB  was  argued  in 
Hemenway  v.  Hemtnitay,  but  I  must  believe 
that  such  a  doctrine  would  disconcert  trustees 
not  a  little.  Of  course  it  would  call  for  sales 
of  capital  from  time  to  time  to  produce  funds 
for  the  tenant  for  Ufe  beyond  the  amount  re- 
ceived 00  the  bonds.  There  is  a  well  known 
bond  which  was  purchased  by  trustees  a  few 
years  ago  at  50  per  cent,  and  which  now  stands 
at  130  or  over.  How  is  a  case  like  that  to  be 
dealt  with? 

If  it  be  said  that  the  consequences  suggested 
follow  only  upon  an  attempt  to  carry  logic  too 
far,  and  that  they  are  to  be  controlled  by  practi- 
cal judgment,  I  agree.  But  I  think  that  the 
same  thiiur  ought  to  be  true  of  the  st^  now 
taken,  as  I  have  said  already.  If  we  are  to 
start  with  a  fiction  and  then  apply  logic,  I  think 
these  results  follow.  If  we  are  to  use  our 
judgment,  I  do  not  see  why  we  should  not  use 
It  at  eveiT  step,  and  I  believe  that  to  make  the 
tables  referred  to,  the  universal  arbiter  between 
tenant  for  life  and  remainder-man,  is  not  so 
near  an  approach  to  justice  as  we  may  hope  to 
make.  I  am  much  more  disposed  to  regard 
trustees  as  a  sort  of  domestic  tribunal  em  neceui- 
tate  between  the  parties,  subject  to  the  control 
of  the  courts  in  case  of  a  want  of  good  fitlth 
or  reasonable  judgment. 

Finally;  I  must  repeat  what  was  said  In  Hem- 
entDayy.  Hementoay, after aa  elaborate  exami- 
nation of  the£ngliuibook8,tbat,in  my  opinion, 
the  English  cases  do  not  apply  the  principle  of 
wasting  investment  to  premiums  on  authorized 

rirmanent  investments.  But,  even  if  they  did, 
should  consider  that,  in  view  of  the  latitude 
of  investment  allowed  in  Massachusetts,  and 
the  great  fluctuations  of  American  securities, 
it  would  be  undesirable  to  accept  that  principle 
at  present,  and  still  more  so  to  adopt  the  simple 
device  of  the  tables  as  the  means  of  workmg 
out  tiiat  principle. 

I  express  no  opinion  upon  the  question  of 
jurisdiction,  whidi  I  have  not  thougot  it  neces- 
sary to  examine,  as  both  parties  desire  to  have 
the  case  dealt  with  upon  Its  merits  now. 

I  am  authorized  to  state  that  the  Chi^JvMiee 
and  Mr.  Jv^iee  Clwrles  Allan  coneurin  the 
views  which  I  have  expressed. 
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COMMONWEALTH  of  Massachusetts 
William  f'.  DAVIS. 

1.  The  ordhubnee  d  the  City  of  Boston' 

groviding  that  no  person  sfaaU,  except 
y  permission  of  the  city  government 
committee,  deliv-er  a  aennon,  leotnre, 
address  or  discourse  on  the  Common  or 
other  public  grounds,  is  valid. 
S.  The  statutory  provision  requiring-  hy- 
lawB  of  towns  to  be  recorded  in  the 
office  of  the  Clerk  of  the  Superior  Court, 
ha«  no  application  to  the  ordinances 
of  the  City  of  Boston. 
S.  The  ordinanee  in  question  is  not  ren- 
dered invalid  by  the  faet  that  it  was 
not  published. 

(Decided  January  8, 18S8.) 

ON  defendant's  exceptions  taken  at  a  trial  in 
the  Buperior  Court  for  Suffolk  Coun^,  of 
two  criminal  complaints  appealed  from  the 
Municipal  Court  of  the  City  of  Boston.  JSh:- 
eeptiont  overruled. 

The  defendant  was  charged  with  having,  on 
May  17  and  May  34,  1885,  delivered  a  sermon, 
lecture,  address  and  discourse  on  Boston  Com- 
mon, without  permit  and  in  violation  of  ^  11, 
ch,  S7,  Revised  Ordinances  of  the  City  of  Bos- 
ton. The  trial  resulted  in  a  verdict  <a  guilty. 
Mr.  JTames  F.  Plckerins,  for  defendant: 
These  complaints  were  ma^  under  the  fol- 
lowing ordinance:  "No  person  shall,  except  by 
the  permis^on  of  the  said  committee,  deliver  a 
sermon,  lecture,  address,  or  discourse  on  the 
common  or  otherpublicgrounds."  Bev.  Ord., 
oh.  87,  §11. 

The  police  authorities  and  offlcets  of  the 
Citv  of  iBoston,  in  the  exercise  of  the  powers, 
ana  performance  of  the  duties,  imposed  by  the 
laws  of  the  State,  act  as  public  officers,  and  not 
as  officers  of  the  City.  BuUrick  v.  LoioeU,  1 
Allen.  173;  Walcott  v.  Swamptcott,  1  Allen,  101; 
Ho^&rd  V.  ]Sm  Bedford,  16  Gray,  297;  Barney 
v.ZowU,98UBaa.,  670;  Brimmer  v.  Botton,  lOS 
Mass..  19;  Fisher  v.  Boeton,  104  Mass.,  87; 
ma  V.  Button,  m  Mass..  844;  Outing  v.  Bed- 
ford, 135  Mass.,  636;  Lenum  v.  2fewton,  184 
Mass.. 476;  MeCartAy  v.  Botton,  ldtiiSaaa.,m. 

"Whoever  willfully  interrupts  or  disturbs  an 
assembly  of  people  met  for  the  worship  of 
God,  shall  be  pumshed  bv  imprisonment  in  the 
jail  not  exceemng  thirty  days,  or  by  fine  not  ex- 
ceeding $50."   Pub.  Stat.,  ch.  307,  §  21. 

"It  IS  the  right  as  well  as  the  du^  of  men  in 
society,  publicly  and  at  stated  seasons,  to  wor- 
ship the  Supreme  Being,  the  great  Creator  and 
Preserver  of  the  universe.  And  no  subject 
shall  be  hurt,  molested  or  restrained  in  his 
person,  liberty  or  estate,  for  worshiping  God 
m  the  manner  and  season  most  agreeable  to  the 
dictates  of  his  own  conscience,  or  for  his  relig- 
ious profession  or  sentiments;  provided,  be  doth 
not  disturb  the  public  peace  or  obstroct  others 
in  their  religious  wor^lp."  Const.  Mass., 
Bill  of  RighU,  art.  3. 

"If  any  worship  was  necessary  to  the  good 
order  and  happiness  of  a  community,  it  must 
be  public  worship.  The  worship  of  the  cell 
and  tlie  cloister  had  nothing  to  do  with  society." 
Debates  in  Mass.  Conventwh  of  1830,  849. 
"It  is  not  lawful  for  any  State  in  this  Union 
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to  make  any  law  which  may  restrain  the  free 
expression  of  religious  belief,  or  the  free  exer- 
cise of  religion  and  religious  worship,  accord- 
ing to  the  dictates  of  the  couadence."  Cook?, 
Const  Lim.,  409. 

Mr.  Edgmr  jr.  Sherman,  At^Oea.,  for 
the  Commonwealth: 

Every  dty  and  town  duly  established  has  the 
right  and  duty  to  make  by-laws  and  ordinances 
for  the  proper  protection  of  the  property  of 
the  town  or  city,  and  for  the  rights  of  hihabit- 
ants  thereof;  it  is  an  inherent  right  to  their  ex- 
istence.  Dill.  Mun.  Corp..  3d  ed.  6  360. 

While  the  court  has  unquestionably  the  pow- 
er to  deny  effect  to  an  imreasonable  by-law  or 
ordinance,  "It  is,  however,"  in  the  language  of 
Dewey,  J.,  in  Commonwealth  v.  Bobertaon,  5 
Cush.,  443,'  'a  power  to  be  cautiously  exercised." 

The  ordinance  under  which  the  defendant 
was  convicted  has  never  been  repealed,  set 
arade,  annulled  or  abandoned,  and  it  is  not  ob- 
solete. An  ordinance  cannot  become  obsolete; 
it  remains  in  force  until  repealed.  Dill.  Mun. 
Corp.,  3d  ed.  §  249. 

By  ch.  27,  g  21.  Pub.  Stat,  It  is  provided 
that:  "Before  any  by-law  takes  effect  it  shall 
be  approved  by  the  Superior  Court,  or  in  vaca- 
tion, by  a  justice  thereof,  and  shall  with  such 
approval  be  entered  and  recorded  in  the  office 
of  the  clerk  of  the  courts  in  the  county  where 
the  town  is  dtuated." 

So  much  of  this  section  as  relates  to  the  ap- 
proved of  the  court  was  originally  passed  in 
1786,  ch.  76,  g  7,  and  is  to  be  found,  in  sub- 
stance, in  all  revisions  of  the  general  laws  of 
the  Common,wealth. 

The  portion  of  the  section  relating  to  the  re- 
cording of  the  ordinances  and  by-laws  was 
origin^lv  passed  hi  18S6,  ch.  333,  §  2.  Sectioo 
1  01  saia  chapter  provides  that:  "In  all  cases 
in  which  it  is  necessary  to  procure  the  approval 
of  the  court  of  common  pleas  of  an  ordi- 
nance" the  approval  of  a  single  Justice  is  suf- 
ficient; and  section  2,  aforesaid,  provides  that: 
"Before  such  ordinance  or  by-law  shall  take 
effect  it  shall  be  recorded,"  as  in  §  21,  ch. 
37.  Pub.  Stat. 

Now  the  charter  of  the  City  of  Boston,under 
the  authority  of  which  the  ordinance  was 
passed,  under  which  ordinance  the  complaint 
in  this  case  was  made,  was  orinnaUy  passed  in 
April,  18  )4,  ch.  448,  Acts  of  that  year.  Sec- 
tion 85  provides  that  "All  the  powers  her^o- 
fore  by  law  vested  in  the  Town  of  Borton. 
shall  lie  vested  In  tibe  mayor,  aldermen,  and 
common  council  of  the  said  city." 

The  last  clause  providing  that  no  sanction  of 
any  court  or  other  authority  is  necessary  to  the 
validity  of  an  ordinance  passed  by  the  com- 
mon council,  being  Inconsistent  and  repugnant 
to  the  provision  requiring  such  approval, 
passed  in  1786.  and  found  in  the  R.  S. .  ch.  15, 
S  IS,  1886,  is  In  accordance  with  the  dedsitms 
in  Qoddard  T.  Botton,  30  Pick..  410,  and  City 
of  aomemiUs  v.  Bo^on,  130  Mass.,  675,  and,  so 
&r  as  theordinances  of  the  City  of  Boeton  are 
concerned,  a  repeal  of  said  provision. 

And  the  statute  requiring  it  to  be  recorded 
was  passed  subsequentiy,  1856,  ch.  323,  ^  3,  to 
the  passage  of  the  Act  of  the  charter  ox  the 
City  of  Boston,  1854,  ch.  4^,  in  which  no  ap- 
prOTal  or  outhori^  was  neeesBairtqthe  vsHct- 
ity  of  its  ordin^e9i^y^(B#gLQ>on  the 
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face,  Tcmld  be.  Id  ita  tnni,  a  repeal  of  said  pro- 
yiion  just  referred  to. 

liie  prorisions  Id  cli.  S7,  Pub.  Stat.,  are  in- 
applicable to  the  ordinances  of  the  City  of 
Boston,  because  of  the  provisions  of  its  char- 
ter. See,  OffmmonweaWi  t.  Brode$  109  Utam., 
865. 

Agun;  the  ordinance  was  not  published  as  is 
leqmred  by  Pub.  Stat.,  cb.  27,  §  28.  This, 
however,  is  not  necessair.  The  provision  of 
Uw  charter  of  the  City  of  Boston,  passed  sub- 
aeqnently,  as  shown  above,  to  the  passage  of 
this  statute,  nullifles  ita  effect  so  far  as  applica- 
ble to  tbe  City  of  Boston. 

This  istrue.'although  in  S d,  ch.  l.Bev.  Ord., 
1883,  itis  provided  that:  "All  orditunces  shall 
bereoorded  •  •  •  and,  except  when  other- 
wise provided,  shall  be  published."  This  pro- 
vfrion  is  not  a  condition  precedent  to  the  valid- 
ly of  an  ordinance;  it  is  nowhere  said  that  the 
ordinance  shall  not  take  effect,  unless  or  until 
reonded  and  published. 

Bectim  11,  ch.  27,  under  which  the  com> 
pl^twas  found,  is  exactly  the  same  in  effect 
as  §  14  of  that  passed  in  1870,  which  was 
shown  to  have  been  published,  and,  hence,  be- 
ing the  same  in  effect,  is  but  a  continuation  of 
sud  ordinance  of  1870,  and  should  be  so  con- 
strued. Therefore,  %  11,  ch.  37,  being  a  con- 
tinuation of,  and  the  same  In  effect,  as  the  ordi- 
nance of  1870,  it  is,  in  law,  that  ordinance, 
and  it,  as  baa  been  shown,  was  duly  published. 
The  defendant's  fifth  request,  as  well  as  the 
others,  was  properly  overruled. 

Morton,  Oh.  J.,  ddivend  the  opfnicm  of 

the  court: 

By  the  city  chwter  d  Bostcm  the  dty  gov- 
enunoit  has  "The  power  to  make  all  nico  iwed- 
fnl  and  saluta^  tiv-laws  or  ordinances,  not  in- 
coosbtoit  with  the  laws  of  this  Common- 
wealth, as  towns  by  the  laws  of  this  Common- 
wealth have  power  to  make  and  establish,  and 
to  annex  peiuUties  not  exceeding  $50  for  the 
breads  thereof;  which  by-laws  and  ordinances 
will  take  effect  and  be  in  force  from  and  after 
the  time  therein  respectively  limited,  without 
the  sanction  or  confirmation  of  any  court  or 
other  authority  whatsoever."  Stat.  1854,  ch. 
118.  p  85. 

In  pursuance  of  this  power  the  city  govern- 
ment committee  framed  the  ordinance  under 
which  these  complaints  were  brought,  which  is 
as  follows:  "No  person  shall,  ezcnit  by  per- 
mindoD  of  the  said  committee,  deliver  a  ser- 
mon, lecture,  address  or  discourse  on  the  Com- 
mon or  other  public  gnmnds."  Rev,  Ord.,  di., 
87J11. 

Tnis  ordinance  is  not  inconsistent  with  any 
law  of  the  Commonwealth,  and  we  see  no 
ground  for  holding  it  to  be  unreasonable  and 
invalid.  Its  purpose  is  to  promote  the  public 
peace  and  to  protect  the  public  groxmds  from 
injury,  and  it  is  calculated  to  effect  these  ends 
without  violating  the  jiist  rights  of  any  citi- 
zen. 

The  defendant's  claim  that  this  ordinance 
has  become  obsolete,  because  the  same  or  sim- 
ilar ordinance  enacted  in  1863  has  not  been 
enforced,  and  baa  been  repeatedly  Tk)lated.  cao- 
notbe  sostained.  A  statute  or  tndinance  re- 
mafns  In  force  untfl  it  Is  repealed.  The  (h^- 
nance  under  which  the  defendant  was  con- 


victed was  enacted  in  1883,  and  the  evidence 
offered  to  show  that  the  ordinance  of  1862  had 
been  disregarded  or  disused  was  immaterial 
and  rightly  rejected. 

The  defendant  contends  that  this  ordinance 
Is  invalid,  because  It  has  not  been  reanrded  in  Uie 
office  <tf  the  clerit  of  the  Superior  Gonrt  for  the 
County  of  Suffolk,  nnder  Pub.  StiU.,  ch.  87, 
§21. 

But  this  provision  reauiring  a  record  in  the 
clerk's  office,  applies  omy  tome  by-lavs  of  the 
towns  which  are  required  to  be  approved  by  the 
SmMiIar  Court  or  a  justice  thereof.  The  pro- 
viaons  of  the  twenty-seventh  chapter  of  the 
Public  Statutes  apply  to  cities  only,  "So  far 
as  they  are  not  inconostent  with  the  general  or 
special  provisions  relating  thereto."  F^b.  Stat., 
clt  28, 1  2. 

As  we  have  before  seen,  the  thirty~fifth  sec- 
tion of  the  charter  of  Bo^n  provides  that  the 
ordinance  shall  take  effect  ana  be  in  force  from 
and  after  the  time  therein  respectively  limited, 
without  the  sanction  or  ooimrmatlrai  of  any 
court  or  other  authori^  whatsoever. 

The  provisions  of  the  twenty-fifth  section 
of  chapter  27  are  inconsistent  with  this  special 
provision,  and,  therefore,  that  section  luu  no 
application  to  the  ordinances  of  the  City  of 
BiMton. 

The  defendant  also  contends  that  this  ordi- 
nance is  invalid  because  it  has  not  been  "pub- 
lished two  weeks  consecutivelv  in  three  daily 
newspapers  published  In  the  city,"  as  required 
by  the  ordinances.  There  are  two  answen  to 
this  claim. 

The  revised  ordinances  require  such  publica- 
tion, but  there  is  no  provision  that  the  ordi- 
nances idiall  not  take  f^ect  imtil  such  publics 
tion;  the  provirion  requiring  publication  is  <U- 
rectory;  it  contemplates  a  publication  after  the 
ordinance  is  enacted,  and  a  compliance  with  It 
is  not  a  condition  to  the  validity  of  the  ordi- 
nance. But  if  this  were  otherwise,  it  appears 
that  the  Ordinance  under  which  the  defendant 
was  convicted  is  a  risvmS  or  continuation  of  an 
ordinance  in  the  same  terms  passed  in  1870, 
and  which  was  duly  published.  The  revised 
ordinances  provide  that  "So  far  as  Uielr  prO' 
visioDS  are  the  same  in  effect  as  those  of  pre- 
viously existing  ordinances,  they  shall  be  con- 
sidered as  continuations  of  these  ordinances." 
Rev.  Old.,  ch.  1,  §  8. 

It  would  seem  that  the  ordinance  would  not 
require  a  new  publication  of  those  old  ordi- 
nances, which  are  merely  compiled  and  con- 
tained in  the  revised  ordinances.  It  follom 
that  none  of  the  exceptlcHU  taken  at  the  trial 
can  be  sustained. 

Ba^itiom  overruled. 


John  J.  JOHNSON 
Isaac  S.  PARSONS. 

In  the  absence  of  evidence  that  protest  ot 
a  note  was  necessary  to  hold  the  indoreer 
and  was  a  right  upon  which  he  could 
insist  and  coold,  therefore,  waive,  the 
word  "  prvtmmt  **  in  a  waiver  signed  by 
the  indorBer,  can  be  takw  m  BBeutec 
"notie***  and  that  the  indnser  hal 
mdved  notice  of  ^nnpiiem^VieiQtiQ^  IC 
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(Hampshlr«-X>eolded  Ootober  U,  1886.) 

ON  defendant's  exceptiona.  Oterruted. 
Suit  against  the  indorser  of  a  promiasory 
note. 

Mr.  D.  W.  Bond,  for  defendant: 
Various  forms  of  expression  have  been  used 
with  reference  to  waivers  by  indOTsera,  and  the 
decisions  are  not  uniform  as  to  the  effect  of  ex- 
pressions used. 

"  I  waive  notice  and  protest  and jruarantee 
payment,"  was  the  form  used  In  Wo^fitrd  v. 
AndretBt,  20  Minn. ,  2S0,  and  the  court  held  this 
a  waiver  of  demand  and  notice.  8.  C,  48  Am. 
Rep.,  201. 

"We  waive  protest  and  hold  ourselves  respon- 
sible for  the  note  which  is  hereby  extended  thirty 
days  from  this  date;"  held,  that  this  waived  no- 
tice of  non-payment  as  well  as  protest  at  the 
original  maturity  of  the  note  as  well  aa  at  the 
extended  Ume.  Blane  v.  Mutual  Nat.  Bank,  26 
La.  Ann.,  921;  8.  C,  36  Am.  Rep.,  JW. 

"Protest  and  notice  waived,"  was  the  form 
used  in  Baker  v.  Seott,  20  Ean.,  186,  and  the 
court  held  this  a  widver  ot  demand.  8.  0.,ii 
Am.  Rep.,  628. 

"Protest  and  notice  of  protest  waived"  was 
the  form  used  in  Gordon  r.  Montgomery,  19 
Ind.,  110,  and  the  court  held  this  sufficient  to 
include  a  waiver  of  demand  ;  cited  in  Spragtie 
V.  Flete/ier,  84  Am.  Rep.,  589. 

"I  waive  notice  of  protest  for  non-payment," 
was  the  form  used  in  Sprague  v.  Fletcher,  and 
the  court  held  this  did  not  waive  demand  of 
payment.   34  Am.  Rep.,  587. 

The  same  form  of  expression  was  used  in 
Omt.  I4feliu.  Co.  v.  Btrber,  SO  Comi.,  S67, 
where  there  was  a  demand,  and  the  court  held 
It  was  not  necessary  to  protest  the  note. 

"I  waive  the  necessity  of  either  protest  or 
notice,"  was  the  form  used  in  Hanxy  v.  Nelton, 
81  La.  Ann.,  4&i;  and  the  court  held  this  in- 
cluded a  waiver  of  demand.  8.  0.,  ^  Am. 
Sep..  m. 

"Please  not  protest  •  *  and  I  will 
waive  the  necessity  of  the  protest,"  was  the 
form  used  in  Coddington.  v.  Davia,  U  Denio,  16. 

The  Supreme  Court  conslT}ied  the  waiver  in 
view  of  these  circumstances,  and  held  that  by 
taking  security  and  waiving  "the  necessity  of 
protest,"  connected  with  the  acts  of  the  parties 
under  the  aasignmeiit,  demand  and  notice  was 
waived.  Id. 

"I  do  request  that  hereafter  any  notes  that 
may  f  idl  due  in  the  Union  Bank,  in  which  I  am 
or  may  be  indorser,  shall  not  be  protested,  as  I 
will  consider  myself  bound  in  Uie  same  man- 
ner as  if  said  notes  had  been  or  should  be  legally 

Srotested,"  held  not  of  itsdf  sufficient  to  waive 
emand  and  notice.    UTiion  Bank  v.  Hyde, 
6  Wheat.,  572  (19  U.  S.). 
Mr.  j.  O.  HuuBond,  for  plaintiff. 

W.  Allan,  J.f  delivered  the  opinion  of  the 

court: 

1.  The  signature  of  the  defendant  which  he 
did  not  deny  in  his  answer  and  expresslv  ad- 
mitted at  the  trial,  aopeared  to  be  an  indorse- 
ment of  the  note  and  waiver  of  protest,  and 
was  prima  facie  evidence  of  both. 

3.  In  the  absence  of  evidence  that  a  protest 
of  the  note  was  neoessaryto  hold  the  indorser, 
and  was  a  right  uptm  wluch  the  indorser  could 
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insist  and,  therefore,  could  waive,  the  court 
might  well  have  found  that  the  woM  "protett" 
as  used  by  the  defendant,  meant  notice.and  that 
the  defendant  hod  waived  notice  of  demand 
and  refusal.  See,  Brannon  v.  Hurteil,  Hi 
Mass.,  68,  70 ;  Coddington  v.  Davis,  8  Denio, 
16;  S.  a,  1  N.  Y.,  186. 

8.  It  does  not  appear  that  anything  was  said 
in  the  conversation  between  tlie  defendant  and 
Cornish  which  would  be  admissible  as  part  of 
the  ragesta  and  which  would  not  come»within 
the  common  rule  which  excludes  declantknu. 

ExeepUotu  OMrruIed. 


Warren  K.  BLODGETT.  Ext.. 
e. 

Leander  H.  HOORB.  Appi. 


SAME 
«. 

Christopher  FOSTER,  Appt. 

The  will  and  codicil  of  a  woman  are  re> 
Toked  by  her  subsequent  nuLrrijtce. 

(Uiddleeez— Decided  Jaouarr  SS,  1888.) 

PROBATE  OF  WILL.    Approval  and  al- 
lowance of  a  last  will  and  testament  De- 
cree reverted. 

This  is  an  appeal  from  the  decree  of  the  Pro- 
bate Court  of  the  County  of  Middlesex,  held  at 
Cambridge,  November  27,  1888,  admitting  to 
Probate  the  will  dated  August  21, 1874,  and  the 
codicil  dated  August  80,  1878.  as  the  last  vill 
and  testament  of  Mary  E.  Foster,  late  of  Wa- 
tertown,  deceased,  wherein  the  said  Warren  K. 
Blodgett  was  named  as  the  sole  executor. 

At  the  time  of  the  exeaition  of  said  will  and 
codicil  the  testatrix  was  the  widow  of  the  late 
Thomas  E.  Nichols,  of  Watertown,  deceased, 
was  of  sound  and  disposing  mind,  and  said  will 
and  codicil  were  properly  executed  and  attested 
in  the  presence  of  three  witnesses. 

Said  Mary  E.  Nichols,  subsequent  to  the  exe- 
cution of  both  said  will  and  codicil,  to  wit:  on 
July  4,  A.  D.  1882,  was  married  to  Christopher 
Foster,  now  of  said  Watertown,  and  continued 
to  live  with  him  as  bis  wife  until  b^  death  at 
said  Watertown,  June  26,  A.  D.  1888. 

There  was  no  issue  bom  e\iv9  of  either  of 
said  mairiages  with  Thomas  E.  Nicbob  or  the 
Bidd  Christopher  Foster,  and  the  said  Foster 
had  no  knowledge  of  this  will  except  that  safal 
testatrix  informra  him  after  marriage  that  she 
had  made  a  will,  but  talked  of  changing  it. 
The  testatrix  left  an  estate  valued  at  $35,780.08. 

The  appellant  duly  filed  his  claim  and  rea- 
sons of  appeal  in  the  Probate  Court,  and  it  is 
agreed  that  the  only  issue  raised  upon  the  above 
statement  of  facts  and  the  record  in  this  case, 
is  whether  or  not  the  said  will  and  codicil  were 
revoked  by  the  marriage  of  the  said  testatrix  to 
said  Christopher  Foster. 

The  case  was  heard  before  the  Probate  Court 
and  the  instrument  approved  and  allowed  as 
the  last  will  and  testament  Of  the  deceased. 

Mr.  John  T.  Wilson,  for  contestant, 
Moore,  appellant: 

The  will  and  codicil  were  revoked  by  the  mar- 
riage of  the  testatrix  to  Christopher  Foster. 
Sttan  V.  Hammond,  188  Mass.,  46;  Pub.  Stat* 

-t,  ■tan  a  a  /'~^  _   _  _i  _ 
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1886.  Blodqbtt  V 

This  case  does  not  differ  in  esaentUl  particii- 
lin  from  Swan  v.  HammoTid,  and  must  be  gov- 
ented  by  the  very  clear  and  decisive  rule  mere 
laid  down. 

Mr.  R«ai7  D.  Hyde*  for  contestant,  Fos- 
ter, sppeUant: 

The  sole  question,  therefore,  in  this  case  is 
whether  the  court  will  overrule  their  decision 
in  that  case.  It  has  long  been  the  settled  doc- 
bine  in  England,  that  the  will  of  a  feme  toie  is 
revoked  by  her  subsequent  marriage.  I>br9e  v. 
BembUng,  8  Coke,  pt.4, 60  b;  Doe,  dam.  Hodtden 
v.£Kffipfe,  2  T.  a,  684;  Sodadm  v.  Uoyd,  S 
Bn>.  Ch.,  584;  Long  v.  Aldred,  8  Addams,  48; 
Warner  v.  Beach,  4  Gray,  168. 

The  true  reason  for  holding  the  will  revoked 
ii,  that  by  reason  of  the  marriage  a  material 
change  in  the  testatrix's  circumstances  had  oc- 
curred, in  consM]uenoe  of  which  new  moral 
testamentary  dotiee  have  aocraed,  and  tbat  she 
should  perform  her  new  obligations  in  the  U^t 
of  her  new  surroundings,  untrammeled  by 
anything  die  had  done  when  a  feme  $ote.  Swan 
T.  Hammond,  188  Mass.,  46;  LoomU  v.  Loomit, 
51  Barb.,  367;  Jone*  v.  Moteley.  40  Miss.,  361; 
Biteedv.  Ewing,  6  J.  J.  Marsh., 471;  Duryeay. 
l>KTy«i,  85IU.,41. 

That  the  legislators  generally  have  considered 
it  wise  to  preserve  this  old  nue  of  the  oommon 
law,  while  giving  to  a  married  woman  testa- 
mentaiT  power,  may  be  seen  by  the  laige  num- 
ber of  dtatee  that  make  it  the  law  by  ^tutory 
enactment: 

Alabama:  Code.  8§  2388,  3718. 

Arkansas:  Dig.  Stat.,  1884,  g  6496;  Const., 
art.  9,  6  7. 

CaHfomia:  Code,  1876,  ^  6163,  6800. 

Connecticut:  Acte,  1875,  ch.  84;  Oen.  Stat.. 
1875, 186. 

Dakota:  Code,  1888,  S§  684,  709. 

Georgia:  Code,  1878,      3410,  3477. 

niinoM:  1  Starr  &  Curt.,  Annot.  Stat.,  cli, 
88,  §  10;  2  Id.,  ch.  148,  ^S  1. 

Indiana:  2  Stat.,  1876,  670,  §§  1,  5;  Bou>er$ 
v.  Bomrt,  58  Ind.,  480;  Vail  t.  Lindm^,  67 
Iiid..688. 

Kentucky:  Oen.  Stat.,  1878,  883.  %%  4.  9. 
HiBBOuri:  Rev.  Stat.,  @§  8961,  8066. 
Montana:  Rev.  Stat.,  1879,  371,  274  %%  485, 
460. 

Nevada:  1  Comp.  Laws,  1878, 300      818, 823. 

New  York:  8  Rev.  Stat.,  68,  ^  41;  p.  160,  6 
77;  Lathrop  v.  Jhintop,  4  Hun,  214  ;  8.  C,  63 
K.  T..  610:  Loomi$  v.  Loomit.  61  Barb.,  357; 
Brown  v.  Clark.  77  N.  Y.,  869. 

North  Carolina:  BatUe,  Rev.  Stats.,  1878, 
847,      8,  42. 

Oregon:  Gen.  Laws,  788,  S§  2,  7. 

Pennsylvania:  Bright,  Purd.  Dig.,  1712,  g 
19;_p.  1709,  %  2;  p.  1161,  g  14;  Fraiisffn't  WiU, 
26      St ,  204. 

Rhode  Liland:  Gen.  Stat.,  1873,  881,  §  18; 
p.  874,  ^  6;  Wheekr  v.  Wheeler,!  R.  I.,  864;  Mil- 
ler v.  PhiUipt,  9  R.  L,  141. 

South  Carolina:  Gen.  Stat.,  1883,  §g  1860, 
1869. 

VirginU:  Code,  1878,  910,  §  7;  Phaup  v. 
Wool^i<^,  14  Gratt.,  882. 

WestYirainia:  Rev.  Stat.  1878.  ch.  122,  g  3, 
ch.  201,  §  C 

The  question  has  been  so  far  settled  by  stat- 
ute in  this  State  as  not  to  admit  of  a  change  by 
construction.   Pub.  Stats.,  ch.  127,  g  8. 
luas. 
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The  validity  of  the  will  has  been  snstained 
in  Michigan,  New  Hampshire,  New  Jersey  and 
Vermont  In  New  Jersey,  they  have  no  statu- 
tory provisions  for  implied  revocations,  and  so 
WObv.  Jonea,  86  N.  J.  Eq.,  168,  Is  no  authority 
against  the  appellant 

In  Noyee  v.  Southwortk  (Mich.),  the  provision 
about  implied  revocation  was  not,  so  far  as  ap- 
pears,  brought  before  the  court. 

In  Morion  v.  Onion,  46  Vt.,  146,  the  statute 
was  not  cited  by  counsel,  nor  discussed  by  the 
court. 

In  Re  PoUy  Cbrw,  49  Yt.,  286,  it  was  cited  by 
connsd,  but  not  ducuned  by  the  court 

Meeart.  Anmstas  Rubs  .(Boston),  and 
Dudley  A.  Dorr,  for  executor: 

The  proponent  of  this  will  also  desires  to  call 
attention  to  the  fact  tbat  the  case  of  Brown  t. 
Clark,  77  N.  Y..  869,  which  is  cited,  rests  upon 
the  terms  of  a  statute  of  the  State  of  New  York, 
differing  so  materially  from  our  statute  that  it 
cannot  be  said  that  the  decision  of  the  New 
York  case  is  an  authority  for  the  recent  decision 
of  this  court.  The  exact  language  of  the  stat- 
ute of  New  York,  cited  in  the  opinion  is:  "A 
will  executed  by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage." 

As  the  court  say  in  that  opinion,  "  Thelan- 
guage  of  the  statute  is  tbedeclaratkmof  an  ab- 
solute rule." 

The  introduction  of  the  clause  in  tbe  statute 
of  Massachusetts,  Pub.  Stat. ,  127,  g  8,  provid- 
ing for  the  manner  in  which  a  will  may  be  re- 
voked, and  tbat  "  Nothing  contained  In  this 
section  shall  prevent  the  revocation  implied  by 
law  from  sutieequent  changes  in  the  condition 
or  circumstances  of  the  testator,"  first  appeared 
in  Rev.  Stat,  1886. 

The  statutory  providon  is  not  an  adoptiim  or 
declaration  of  the  common  law  by  express  en- 
actment: it  is  merely  a  recognition  of  the  exist- 
ing rule,  whatever  that  might  be.  It  did  not  un- 
take  to  define  or  declare  what  that  rule  was.  , 
"  What  those  changes  are,  th&  statute  does  not ' 
Intinu^;  It  U  left  to  be  decided  by  the  general 
rules  of  law."  Wanter  t.  Beach,  4  Gray,  163. 
168. 

Numnous  emancipating  statutes,  enlarging 
the  powers  of  married  women,  have  beoi  8ui> 
sequently  enacted.  Stat.  1842,  cb.  74;  Stat. 
1846,  ch.  208,  g  5 ;  Stat  1860,  ch.  300;  Stat 
1865,  ch.  304,  §  6 ;  Stat  1857,  ch.  349,  §  4; 
Gen.  Stat,  cb.  108,  g  9  ;  Stat  1864,  ch.  198  ; 
Stat  1864,  ch.  276;  see,  also,  Stat  1874,  ch.  164. 

There  were  certainly  no  greater  or  more  rad- 
ical changes  in  the  statute  laws  of  New  Hamp- 
shire and  Michigan,  which  brought  the  courts 
of  those  States,  after  full  discussion,  and  with- 
out a  dissenting  opinion,  in  the  cases  above 
cited,  to  the  conclusion  that  "Maniage  alone, 
without  Urtfa  of  issue,  wHl  not  revoke  a  wo- 
man's will." 

The  reasons  and  grounds  of  those  decisions, 
it  is  respectfully  submitted,  are  well  worthy  of 
careful  examination.  See,  Gen.  Laws,  N.  H., 
1867,  ch.  164;  Gen.  Laws,  N.  H.,  1878,  ch.  168; 
N.  H.  Stat,  1860,  ch.  2843;  N.  H.  Stat.,  1865, 
ch.  4080;  Comp  Laws,  Mich.,  1871,  ch.  171;  3 
Howell,  Sut.  Mich  ,  1883.  ch.  389. 

The  Supreme  Court  of  New  Jeney,  in  WiAb 
V.  Jonea,  86  K.  J.  Eg..  168.  upon  Btmilar  facts 
following  corresponding  changes  io-the  statute 
law,  came  to  the  same  cq^^Jfl?^  CjOO^IC 


Nbt  England  Rbpobtbb— Sup.  Ct.  of  Massachubetts. 


In  lUiaois  it  was  held  In  a  case  decided  in 
1676  that  since  the  Statute  of  1861,  the  will  of  a 

feiM  aoU  is  not  revoked  by  her  subsequent 
marriage.  Tn  Be  ThiUer,  70  HI.,  99. 103,  108. 
And  the  conclusions  and  reasoning  of  these 

•elder  courts  of  long  eatablisbed  reputation  may 
be  supplemented  by  the  less  authoritative  decis- 
ion 01  Morgan  v.  Irdand,  in  the  more  distant 

<»urt  of  Idaho,  1  Idaho  (N.  S.),  788.  The  court 
say  in  this  case,  page  789,  "  When  the  reason 
for  the  rule  does  not  exist,  the  rule  itself  must 
fail  also." 

The  rule  was  originally  declared  in  Forte  v. 
Hembling,  3  Coke,  pt.  4,  61,  and  it  has  stood 
«ver  since  upon  the  authority  of  that  case. 

The  court  in  that  case  says:  "It  would  be 
.Bxainst  the  nature  of  a  will  to  be  so  absolute 
t£a,t  he  who  makes  it,  being  of  good  and  perfect 
memory,  cannot  countermand  it;  and  therefcav 
this  taking  of  a  husband,  being  in  the  case  at 
bar  her  proper  act,  shall  amount  to  a  counter- 
mand in  law." 

No  serious  discussion  of  the  principle  invol- 
ved in  the  rule  as  there  laid  down  has  occurred 
in  any  subsequent  case.  It  was  barely  mentioned 
as  an  ezistiDg  rule  of  law  in  OoUer  v.  Layer,  2 
P.  Wnu.,  6^,  decided  in  1781,  and  recognized 
iaDoev.  Staple,  3  T  R., 684,  69S, and  iuHoda- 
den  V.  Llopd,  2  Bro.  Ch. ,  584;  and  these  are  all 
the  cases  in  which  the  rule  has  had  anv  recog- 
nition down  to  the  commencement  of  the  pres- 
-ent  century. 

In  all  subsequent  decisions  in  which  the  rule 
has  been  adverted  to,  the  reasons  given  there- 
-for  have  been  the  same.  See,  Doe  t.  i^aple,  3 
T.  R.,  684,  695;  Hodaden  v.  3Bro.  Ch., 

JS84,  544;  Morton  v.  Onum,  45  Vt,  145;  Brmm 
V.  Clark.  77  N.  Y.,  869,  873. 

It  was  decided  in  several  cases  in  the  ecclesi- 
astical courts  borrowing  a  rule  from  the  civil 
law,  that,  in  case  of  a  man,  marria^  and  the 
birth  of  a  child  operated  as  an  imphed  revoca- 
tion of  a  will,  but  this  rule  was  first  announced 
In  Ornery  t.  OwHmry,  2  Show.  K.  B. ,  243,  a 
■case  which  related  solely  to  personal  property 
in  the  ecclesiastical  courts, 

"  A  presumptive  revocation  of  a  will  arising 
from  marriage  and  the  birth  of  a  child  is  not 
mentioned,  as  far  as  I  am  aware,  by  any  ancient 
text  writer  upon  the  law  of  England  as  a  part 
of  the  English  Jurisprudence;  nor  as  far  as  lam 
informed,  was  It  a  part  of  the  ancient  jurispru- 
-dence  of  any  other  country.  It  is  not  men- 
tioned as  a  rule  existing  in  Swinburne's  time, 
nor  is  it  enacted  by  the  Statute  of  Frauds  or 
:any  other  statute,  Johneton  v,  Johmton,  1 
Phillim.,  447. 

"  Certainly  the  words  of  the  statute  are  very 
■strong,  '  no  devise  of  lands  shall  be  revocable 
«xcept'  by  certain  modes  prescribed  by  the  stat- 
ute, 'any  former  usage  to  the  contrary  no^ 
withstanding.'  No  words  can  well  be  more 
clear  than  these  words.  But,  strong  as  they 
are,  the  judges  venture  to  get  over  them  so  far 
as  to  consider  the  case  out  of  their  operation; 
-and  the  decision  in  that  case,  Christopher  v. 
Chrietopher,  4  Burr.,  2132,  has  been  adopted  in 
■other  cases  and  has  been  approved  by  the 
judges."  Johmton  v.  Johniton,\'P\ia!i\\m.,4JlS. 

"  The  rule  of  revocation  by  marriage  and  is- 
sue stands,  in  point  of  authority,  not  upon  any 
ancient  rule  of  law,  not  upon  positive  enact- 
ments, but  as  the  result  at  dedsicHu  of  courts 
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of  justice,  even  against  strong  words  of  posi- 
tive law."  Id. 

In  WarMT  t.  Beaeh,  tt  la  doubted  TrtwtJw 
the  marriage  of  a  feme  eoU  woAs  an  abB^ote 
revocation  or  operates  as  a  santensioii  merdy. 
4  Gray,  163. 

The  position  we  take  is  clearly  sustained  by 
the  reasons  which  support  the  decision  in  the 
recent  case  of  Btttler  v.  Ivee,  139  Haas.,  303 ; 
where  it  is  said:  "  At  common  law  the  note 
would  have  been  void  ab  initio,  because  a  mar- 
ried woman  had  not  the  legal  capacity  to  make 
such  a  contract;  and  the  mortgage  being  only 
security  for  the  note,  would  also  have  been 
void."   Hebum  v.  Warner,  112  Mass.,  OTl. 

"  The  reason  for  this  was,  that  at  common 
law  husband  and  wife  were  regarded  as  one, 
and  one  of  the  Inddents  of  this  nnitr  or  iden- 
tity was  tiiat  the  husband  was  entitled  to  ibe 
personal  property  and  choses  in  action  of  the 
wife,  and  to  the  rents  and  income  of  her  real 
estate,  and  was  liable  to  pay  her  debts;"  and 
that  a  note  of  a  wife  Is  extinguished  and  paid, 
if  the  husband  becomes  the  owner  of  it,  the 
main  reason  for  the  rule  having  ceased  to  exist, 
the  rule  itself  ought  not  to  remain  in  force. 
Butler  V.  It>ee,  189 Mass..  208. 

By  the  Court  I 

The  will  and  codicil  of  the  testatrix  were  re- 
voked by  her  subsequent  marri^  to  Christo- 
pher Foster.  (Suonv.  iTammomi,  188 Mass.,  45. 

Decree  reversed. 


COMMONWEALTH  OF  MASSACfHU- 

SETT8 

V. 

James  EELLEY. 

Theprovislonof  the  statute  which  relatas 
to  the  use  and  management  of  premisaa 
licensed  for  the  saleca  liqaoFa.expreB8ly 
intends  that  an  unobstructed  Wewofike 
Interior  shall  at  all  times  beobtain^  by 
persons  outside  and  is  addressed  to  the 
licensee  only,  forbidding  him  to  do  or 
permit  to  l>e  done  the  prohibited 
whether  by  himself  in  person  or  by  Ui 
agent  left  by  him  in  charge  of  his  Imai- 
nese. 


(Suffolk - 


-  Decided  January  7,  1888.) 


ON  EXCEPTIONS.  Overruled. 
Complaint  in  the  Mimidpal  Court  of  the 
City  of  Boston  against  defendfuit  for  violation 
of  g  12,  of  ch.  100,  of  the  Public  Statute^ 
on  tiie  use  of  premises  licensed  for  the  sale  of 
liquors. 

It  was  admitted  that  the  defendant  was,  on 
December  14,  A.  D.  1884,  being  Sunday,  the 
proprietor  of  the  store  No.  80  Salem  Street, 
Boston,  and  that  he  was  duly  licensed  as  a  com- 
mon victualer  and  as  a  seller  of  intoxicating 
liquor,  under  a  license  of  the  first  cla^  a 
was  in  evidence,  uncontradicted,  Uiat  on  that 
day,  there  were,  upon  the  windows  and  dow 
of  said  store,  curtains,  which  entir^  obstructed 
the  view  of  Uie  interior  of  said  premises;  that  no 
person  was  in  the  store  on  said  Sunday;  that 
the  defendant  wentaway  from  the  Btoreon  S^ar> 
day  eventag.  DegM||il^^l^[^^^f  ^'<ao<*. 
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leaviDg  his  bartender  In  chaige.  and  did  not 
ridt  the  place  again  until  the  following  Mon- 
day; Uiat  the  defendant'8  bartender,  on  said 
Satarday  evening,  between  11  and  13  o'clock, 
clceed  said  curtains,  while  counting  some 
moD^.  and  left  said  premises  before  12  o'clock, 
midnight,  foi^tting  to  draw  the  curtains  back, 
and  the  curtains  remained  in  that  position 
during  Sunday,  December  14.  1884,  obstruct- 
ing the  view  of  the  interior  of  s^d  premisra. 
Toe  defendant  tcastifled,  and  it  was  uncontra- 
dicted, that  he  had  instructed  bis  bartender, 
and  tlut  it  was  a  standing  rule,  that  the  cur- 
tains should  not  be  drawn,  and  that  at  all  times 
the  premises  shouM  be  so  kept  that  the  view  of 
the  mtoioT  of  ttid  premises  and  of  the  business 
carried  on  tiwr^.  should  be  unobstructed. 
The  bartender  testified,  and  it  was  uncontra- 
dicted, that  he  had  received  such  instructiona 
from  the  defendant,  and  that  it  was  a  standing 
nile. 

The  defendant  requested  the  court  to  rule 
and  instruct  the  jurv  that,  if  they  believed  that 
the  illegal  act  was  done  by  the  bartender  with- 
oat  the  knowledge  of  the  defendant  and  In  op- 
position to  his  wu,  and  in  no  way  participated 
m,  approved  or  countenanced  by  him,  then  the 
defendant  ought  to  be  acquitted;  but  the  court 
refused  so  to  rule  and  instruct  the  Jurv,  and 
ruled  and  instructed  the  jury  that,  if  they 
should  find  that  the  illegal  act  was  committed 

a  person  the  defendant  had  left  in  diarge  of 
the  premises,  then  the  defendant  should  be 
found  guilty;  and  it  was  no  defense  that  the  11- 
lusl  act  was  committed  without  the  knowl- 
e^  and  consent  of  the  defendant  and  against 
his  express  instructions. 

To  the  refusal  to  rule  as  requested,  the  de- 
fendant excepted  and  exceptions  were  allowed. 

Mr.  HArrey  M.  Sli«pard»  Aatt.  AUy- 
Oea.,  for  Commonwealth : 

Tbe  ruling  of  the  court  was  correct.  One 
who  has  a  license  must,  at  his  peril,  keep  with- 
in the  terms  thereof,  (hmmonmatth  v.  Barnes, 
m  Mass.,  511:  SajM  t.  BoItiim.  119  Mass., 
195;  Same  v.  Uhriff,  188  Mass.,  492  ;  Same  v. 
Gateg,  134  Mass.,  194;  Qeorve  v.  Ocbev,  128 
Mass.,  289. 

Mr.  Owen  A.  Oalvln*  for  defendant: 

A  principal  is  not  liable  to  be  punished  crim- 
inally for  the  acts  of  his  servant,  in  which  act 
he  does  not  participate  personally,  unless  there 
is  such  assent  or  concurrence  tlierein  on  his 
part  as  would  involve  him,  morally,  in  the 
guOt  of  the  action.  Qn^toniDeatth  v.  Nichols, 
10  Met.,  259. 

At  most,  Uie  illegal  act  of  a  servant  is  only 
prima  faeie  evidence  against  the  master,  sub- 
ject to  be  controlled  by  evidence  that  the  act 
was  the  act  of  the  servant,  and  done  without 
the  assent  or  concurrence  of  the  master. 

W.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

We  think  that  the  ruling  md  instructions 
were  correct.  The  provision  of  the  statute  re- 
lates to  the  use  and  management  of  licensed 
premiaes,  and  its  express  intent  is  to  receive  an 
unobstructed  view  of  the  interior  at  all  tiines 
by  persons  outside.  It  is  addressed  to  the  li- 
censee only;  00  other  person  can  violate  it.  It 
forbids  him  to  do  or  to  permit  to  be  done  the 
prohibited  act.  and  by  fair  intendment  includes 
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acts  done  in  the  use  of  the  premises  in  carrying 
on  the  business  licensed,  whether  they  are  done 
by  the  licensee  in  person  or  by  his  agent,  left 
by  him  in  charge  and  management  of  the  busi- 
ness. Commonwealth  v.  Emnwns,  98  Mass.,  6; 
Sams  V.  UhTig,  138  Mass.,  492;  ifftz  v.  Medl^, 
6  Carr.  &  P.,^;  Bex  v.  Diaton,  8  Haole  &  S., 
11. 

BiBe^pUont  overruled. 


MerriU  W.  JACKSON 

V. 

i.  XS.  OLNEY  and  Trustees. 


SAME  V.  SAHE. 

1.  In  the  absence  of  fraud  or  imposition, 
one  who  enters  into  a  contract  is  con- 
clusively presumed  to  understand  the 
terms  and  legal  effects  of  it,  and  to  a^- 
Bfflit  to  them. 
3.  ETidence  on  the  part  of  the  maker  of  a 
note,  to  show  that  signature  was  ob- 
tained by  the  payer  through  fraud, 
examined  and  found  insufficient. 

(Hampden— Deolded  Ootober  Si,  188(L)  * 

ON  plaintiff's  exceptions,  taken  at  a  trial  in  the 
Superior  Court.  Suatained. 
These  two  actions  were  brought  to  recover  on 
two  promissory  notes,  both  dated  August  3, 
1888,  for  $760  each,  one  pavable  in  two  months 
and  the  oUier  in  four  months  from  date.  The 
notes  were  signed,  jointly:  M  K.  Olney,  by 
Mary  L.  Olney,  atty.,  and  Mrs.  J.  U.  Olney; 
and  payable  to  M.  W.  Jackson  or  order.  The 
defense  was  want  of  consideration,  and  that  the 
defendants*  signature  was  fraudulently  pro- 
cured. 

The  evidence  in  reference  to  the  defense  of 
fraudulent  procurement  is  stated  in  the  opin- 
ion. 

Mr.  D.  W.  Bond,  for  plaintiff: 
The  plaintiff  having  indorsed  the  notes  for 
the  accommodation  of  thedefendant'sbusband, 
by  which  the  husband  was  able  to  negotiate 
them  at  the  bank,  had  the  right  to  pay  the  bank 
the  amount  of  the  notes  and  mamtain  a  suit 
against  the  makers  on  the  notes,  the  same  as  the 
rank  might  have  done.  Fowler  v.  Stneldand, 
107 Mass., 552;  Pinnej/v.  MeOregorp, 102 TAtm., 
186;  MeQregory  y.  MeOregory,  107  Mass.,  548; 
EUmfforOt  v.  Brewer,  11  Pick.,  315. 

This  is  not  a  case  of  constructive  or  presump- 
tive fraud;  the  evidence  must  show  actual 
fraud,  decepticm.  Actualfraud  is  frandinfact, 
involving  turpitude.  Bigelow,  Fnud,  Intro- 
duction. 

All  fraud,  In  the  proper  sense  of  that  term, 
is  accompanied  by  and  indeed  worked  out 
through  deception.   Bigelow,  Fraud,  ch.  1. 
Mr.  Wm.  O.  Baasett.  for  defoidant: 

There  are  facts  and  circumstances  which 
show  that  defendant  was  imposed  upon  and  led 
to  do  a  thing  she  would  not  be  likely  to  do,  suf- 
ficient to  go  to  the  jury.  Foreyth  v.  Hooper,  11 
Allen,  419;  Heytoood  v.  Stilet,  124  Mass.,  375. 
There  was  no  separate  request  ^o^nito^bM^ 
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there  was  no  evidence  for  the  jury,  hut  one  re- 
quest embraced  the  two  subjects  of  evidence  of 
fraud  and  consideration  as  applicable  to  de- 
fendant. The  particular  prayer  was  not  appli- 
cable to  the  evidence.  There  was  no  evidence 
that  plaintiff  indorsed  on  the  strength  that  Mr. 
and  Mrs.  Olney  had  signed.  Plaintiff's  testi- 
mony had  been  shaped  to  meet  the  question  of 
consideration.  HorUmy.  GoiOeB,  ISSHaas.,  689, 
390. 

No  exception  was  taken  to  the  refusal  to  take 
the  case  from  the  jury.  The  objection  to  the 
conversation  when  the  notes  were  signed  was  to 
it  as  ft  whole,  not  specifically  to  what  Mr.  Olney 
might  say.  His  declarations  did  not  harm,  but 
rather  h^ped  plaintiff,  giving  him  opportunity 
to  argue  that  uie  reason  why  defendant's  name 
was  to  go  on  was  suggested,  if  not  answered. 
Hmce  V.Kay,  113  Mass.,  8ti,91;  Potters.  Bald- 
rein,  188  Mass,.  427;  Penn.  Mut.  Life  Ins.  Co. 
V.  Grant,  184  Mass.,  56,  59. 

The  declarations  were  made  at  the  time  of  ex- 
ecuting the  notes  and  were  part  of  the  ret  geatce. 
Upon  such  a  question  broad  latitude  is  per- 
mitted. 1  Oreenl.  Ev.,  ^  108.  aodnotea;  Stilet 
V.  Allen,  6  Allen,  820,  823;  Townamd  Bank  v. 
Whitney,  8  Allen,  454;  Akcfra  v.  DemoTid,  103 
Mass.,  821;  Broohfidd  v.  Warren,  128  Mass., 
287,  28S;  l^>gg  v.  Middletex  Mut.  F.  Int.  Co., 
10  Cuah.,  887,  848. 

Devens.  J.,  delivered  the  oj^Ion  of  the 

court: 

The  defendant,  Mrs.  Olney,  admitted  signing 
the  notes  In  suit,  and  contended  that  she  did 
not  do  BO  intelligently  but  was  induced  so  to  do 
by  the  design  and  fraud  of  the  plaintiff.  It  was 
correctly  i^ed  that  if  there  was  fraud  on  the 
part  of  the  plaintiff,  by  which  she  was  induced 
to  sign  the  notes,  the  plaintiff  could  not  take 
advantage  of  a  signature  thus  obtained,  but  that 
it  was  for  the  derendant  to  satisfy  the  Jury  that 
there  was  such  a  fraud.  There  was  no  confiden- 
tial relation  between  the  pflrties  wh  ich  prevented 
their  dealing  with  each  other  on  the  ordinary 

Srinciples  by  which  the  conduct  of  different  in- 
ividiuls  should  be  guided.  In  the  absence  of 
fraud  or  imposition,  one  who  enters  into  a  con- 
tract is  conclusively  presumed  to  understand 
the  terms  and  Ic^  effect  of  it,  and  to  assent  to 
them.   Eieev.  Dwight  2ffg.  Co.,  2  Gush.,  80. 

Mn.  Olney  cannot,  therefore,  he  allowed  to 
say  as  a  defense  to  the  action  that  she  signed  the 
notes  not  thinking  of  such  a  thing  as  oinding 
herself  upon  the  notes,  unless  she  was  induced 
so  to  believe  by  the  fraud  of  the  plaintiff  or  bis 
agent  The  only  question  on  this  part  of  the 
case  is  whether  there  was  any  evidence  which 
would  authorize  a  verdict  for  the  defendant. 
While  the  evidence  on  her  part  was  contra- 
dicted in  many  particulars,  in  determining  this 
question  we  assume  that,  in  a  conflict  of  evi- 
dence, it  might  all  have  been  believed  by  the 
jury  to  the  exclusion  of  that  by  which  it  was 
sought  to  be  controlled  or  controverted. 

'niere  had  been  a  |weviou8  note  given  by  Hr. 
Olney,  the  husband  of  the  defendant,  who  died 
before  the  trial,  for  a  debt  to  the  plaintiff  in  the 
sum  of  $1,600.  This  note  had  been  discounted 
at  the  Hampshire  County  Bank,  of  which  one 
Warner  was  cashier,  it  having  been  indorsed  by 
the  i^ntiff.  Just  before  It  became  due,  Olney 
sent  for  Warner,  who  agreed  to  renew  the  note 
100 


if  the  plaintiff  would  indorse  it  At  Warner's  re- 
quest, according  to  the  testimony  of  the  defend- 
ant, the  plaintiff  came  to  see  Oln^  and  agreed 
to  take  care  of  the  note,  and  saying  tl^  be 
would  have  it  put  into  two  note8,adaing,  "Don't 
worry  about  these  at  all.  I  wUl  take  care  of 
them.  All  we  want  of  you  is  to  ^t  well."  lira. 
Olney  further  testified  that  nothmg  was  said  to 
her  about  signing  any  note;  that  she  had  no 
property  at  the  time,  but  had  a  policy  of  insor 
ance,  which  would  be  avidlable  only  at  her  hus- 
band's death.  It  further  appeared,on  behalf  of 
the  defendant,  by  the  testimony  of  Miss  Olner, 
who  was  the  daughter,  that  she  went  to  the 
bank  to  get  a  power  of  attorney  to  her  for  ber 
fatfaer  to  sign;  that  she  obtained  this  from  tiie 
attorney  of  the  bank;  and  that  Warner  gave  her 
the  two  notes  of  $750,  pointing  out  how  they 
were  to  be  signed,  and  saying:  "Take  tbem 
home  to  your  father  and  lell  your  father  to 
sign  there,  and  your  mother  there."  Sheknew 
that  the  two  notes  were  to  take  up  the  $1,500 
note,  as  she  stated,  because  she  was  so  told  by 
hermother.  Theconversation  which tookplace 
at  the  time  of  signing  the  notes  was  admitted, 
against  the  objection  of  the  plaintiff,  and  was 
testified  to  by  Mrs.  and  Miss  Olney,  substan- 
tially to  the  effect  that  the  daughter  repeated 
what  Warner  had  said;  that  Mr.  Olney  said:  "I 
do  not  see  why  your  mother's  name  should  be 
on  there,"  and  that  he  sank  back  and  said,  "1 
guess  it  is  all  right."  The  power  of  attorney 
was  signed  by  Mr.  Olney,  after  which  lie 
daughter  sinied  his  name  as  it  now  appears  on 
the  notes.  Mrs.  Olney  then  signed  the  notes. 
Mrs.  Olney  further  testified  that  she  had  never 
been  spoken  to  about  signing  the  notes;  that  she 
did  not  think  of  binding  herself  on  the  notes; 
that  she  signed  them  at  once  after  her  daughter 
si^ed  them;  that  the  daughterwent  rigbtuui 
with  the  notes,  and  that  her  husband  was  very 
sick,  and  she  thought  the  plaintiff  very  kind  not 
to  worry  hst  husband  about  the  notes. 

Upon  this  testimony  we  do  not  perceive  that 
there  was  any  evidence  of  fraud  or  deceit  pracs 
ticed  upon  tbe  defendant,  by  which  she  can 
avoid  the  promise  made  by  her  in  signing  these 
notes.  While  she  says  she  did  not  sign  tbm 
intelligently,  but  mechanically  only,  she  could 
not  have  failed  to  understand  what  die  was  do- 
ing; aiul  the  very  remark  made  by  the  husband 
shows  that  her  attention  was  called  to  the  re- 
sponsibility she  was  assuming.  No  person  was 
present  representing  the  plaintiff;  she  had  fall 
-opportunity  toconsiderthe  act  she  was  about  to 
do,  and  she  signed  the  very  paper  ^e  intended 
to  sign,  and  not  one  differing  therefrom  or  nib- 
stituted  tii»«for.  She  knew  that  these  two- 
notes  of  $750  were  to  be  taken  up  for  the  $1,500 
note.  Even  if  she  had  a  ri^ht  to  believe,  trtm 
her  conversation  with  the  plaintiff , that  be  would 
himself  take  up  the  $1,500,  when  the  next  day 
she  received  the  message  from  Warner,  diewas 
informed  that,  in  order  that  the  note  sliouW  be 
taken  up,  she  must  herself  sign  the  two  notes 
which  were  to  be  used  for  that  purpose.  If  this 
were  a  violatftm  of  the  promise  that  thejdaint- 
iff  had  made,  there  was  still  no  fraud  or  de- 
ception on  his  part  or  on  that  of  Warner,  if  it  be 
assumed  that  Warner  acted  as  his  agent  and  that 
the  plaintiff  is  thus  responsible  for  his  conduct 
by  which  she  was  b^rayed  into  signing  an  in- 
strument she  did  notiratend^tofiEbE^ 
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wfaicb  she  did  not  understand.  We  are  thus 
Inwiffbt  to  the  conclusion  that  there  wa3  no 
soffldent  evidence  of  fraud  to  warrant  a  verdict 
for  the  defendant,  and  that  the  comt  should 
have  BO  ruled. 

The  plaintiff  further  objected  to  the  admissi- 
bility, in  evidence,  of  the  conversation  which 
took  place  at  the  time  of  sigtun^  the  note.  As 
the  case  may  be  again  tried,  it  is  proper  to  say 
that,  30  far  as  this  forma  a  part  of  the  act  done 
bf  the  defendant,  as,  for  instance,  in  showing 
taat  ^e  signed  in  consequence  of  the  message 
brought  to  her  from  Warner,  this  evidence  was 
properly  admissible.  But  it  would  not  be  com- 
petent to  use  the  declaration  then  made  by  Mr. 
OlDey  to  contradict  the  evidence  of  the  plaint- 
iff tbat  Mis.  O.  was  to  sign  the  notes.  This 
declamtion  in  no  war  quauBedthe  act  done  by 
thewifbin  signing  tne  notes. 

Sieceptiona  ttutained. 

C.  Allan  and  Oardmr.  JJ.,  absent. 


COMMONWEALTH  of  Massachusetts 

V. 

James  J.  BARNES. 

1.  When  a  person  la  Ueenaed  to  soil  in- 
toxicating* lionora  **in  the  front  and 
rear  room**  of  a  certain  floorof  abuild- 
ini;  and  is  not  required  by  the  licensing 
board  to  remove  the  partition  between 
the  rooms,  the  partition  ia  not  within 
the  statutory  prohibition,  although  it 
may  obstruct  the  view  of  the  interior  of 
one  or  other  of  such  rooms  from  the 
street. 

2.  The  prohibition,  against  a  licensee's 
maintaining  upon  the  licensed  premises 
used  by  him  for  the  sale  of  intoxicating 
liquors  any  partition,  doea  not  apply 
to  leaving  in  statu  quo  the  walls  of 
tiieBeTeTaTpTemiBes  contemplated  by  the 
license  as  remaining  distinct. 

(HIddleaex — Dedded  Jantuiy  7.  UH.) 

ON  defendant's  exceptions,  taken  at  a  trial  in 
the  Middlesex  Siuwrior  Court,  of  a  com- 
t^nt  to  the  Second  District  Court  of  Eastern 
jDddlesex.   BueepUon*  »u$taiiud. 
Complaint  for  maintaining  a  liquor  nuisance. 
The  selectmen  of  Watertown,  on  June  6, 

1884,  duly  nanted  and  issued  to  the  defendant 
a  license  of  me  first  class  under  ^  1 0  of  ch.  100  of 
the  Pub.  Stat.,  to  be  exercised  in  the  front  and 
nar  rooms  on  the  ground  floor  of  the  building 
described  in  said  license;  the  words  of  the  If- 
eense  bdng  to  James  J.  Barnes,  victualler,  "do- 
ing bndneRS  at  buildingon  north  side  of  Main 
Street,  owned  by  Mrs.  Eldridge  and  others,  to 
tell  or  expose,  or  keep  for  sale  until  lU^y  1, 

1885,  spirituous  or  intoxicating  liquors  to  be 
drank  on  the  premises,  to  wit:  in  the  front 
nxHs  and  rear  room  on  the  first  floor  contigu- 
ous to  street." 

There  was  no  evidence  that  the  license  hadat 
any  time  been  declared  void,  forfeited  or  re- 
voked bv  the  selectmen  or  any  court  or  tribu- 
nal Tae  licensed  building  was  a  one  story 
wooden  structure,  on  the  northerly  si^  of  Miiin 
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Street,  in  the  businefis  portion  of  the  town,  quite 
close  to  the  line  of  the  public  sidewalk,  with  a 
frontage  on  the  street  of about  dfditeen  feet  and 
a  depth  of  about  twenty-eight  feet,  and  con- 
tained but  two  rooms,  the  front  andrearrooms 
referred  to  in  the  license.  There  was  no  evidence 
whether  the  partition,  which  was  made  of 
matched  boards,  between  the  two  rooms  was  a 
part  of  the  original  construction  of  the  build- 
ing or  not;  but  it  had  existed  before  and  ever 
since  defendant  first  leased  and  occupied  the 
premises,  covering  a  period  of  more  than  ten 
years,  precisely  the  same  as  it  was  during  the 
time  referred  to  in  the  complaint.  The  partition 
ran  parallel  with  the  street,  giving  a  depth  of 
about  twelve  feet  to  the  front  room  and  had 
two  permanent  openings,  of  the  ordinary  door- 
way height  from  the  floor  upward,  one  two  feet 
ei^iit  inches  wide,  the  other  two  feet  ten  inches 
wide;  they  were  about  six  or  seven  feet  apart, 
were  unprovided  with  doors  and  had  never  in 
any  way  been  screened;  there  was  on  the  side 
of  the  building  fronting  the  street  a  large  win- 
dow, containing  a  glass  area  of  twenty-two  feet, 
extending  downward  quite  low  and  near  the 
ground;  it  was  directly  opposite  one  of  the 
openings  In  the  partition,  and  furnished  to  the 
public  a  complete  view  of  the  interior  of  the 
front  room  and  the  business  done  there,  uid  a 
view  of  portions  of  the  rear  room  through  both 
of  said  openings.  The  said  window  was  unpro- 
vided with  any  curtain,  shutters  or  blinds  and 
had  never  l)een  screened.  The  place  where  the 
liquors  were  kept  was  at  all  times  within  the 
view  aflForded  by  this  window.  Were  it  not  for 
said  partition  there  would  be  but  one  room. 
Afr.  J.  J,  Sullivan,  for  defendant: 
A  criminal  or  penal  statute  is  to  be  construed 
strictly,  and  if  it  is  susceptible  of  two  construc- 
tions, both  reasonable,  but  one  adverse  and  the 
other  favorable  to  the  defendant,  the  latter  con- 
struction should  be  adopted.  Commanmalth  v. 
Martin,  17  Mass.,  803;  Mmuon  v.  Cketter,  22 
Pick.,  887;  Taunton  Bank  v.  Bidiardion,  6 
Pick.,  440. 

In  Uommonvealth  v.  CosteUo,  188  Mass.,  192,  it 
was  apparently  assumed  that  the  licensee  had  a 
right  to  do  business  in  rear  room  on  ground 
floor  and  rear  room  on  second  floor. 

That  the  (Government's  construction  is  not 
tenable,  is  shown  by  the  fifth  clause  of  §9,  ch. 
100.  The  license  shall  "specify  tiie  room  or 
rooms  in  which  such  liquors  shall  be  sold  or 
kept  b^  a  common  victualler." 

No  licensee,  except  an  innholder,  shall  "keep, 
sell  or  deliver  any  such  liquor  in  any  room  or 
part  of  a  building  not  specified  in  his  license." 
Section  13,  relates  to  screens,  etc.,  and  applies  to 
innholders  as  well  as  others. 

A  limiting  clause  in  a  statute  is  to  be  referred 
to  the  last  antecedent,  unless  there  is  something 
in  the  subject  matter  that  requires  a  different 
construction.  Cuthins  v.  Womek,  9  Gray,  88S. 

Mr.  HarTe7K.8liepard,A«t..^A^&en.. 
for  plaintiff: 

The  defendant's  license  was  no  justification. 
One  having  a  license  must,  at  liis  peril,  comply 
with  all  its  conditions.  "The  placlngor  tdain- 
taining  of  any  of  said  obstructions,"  named  in 
^  13,  ch.  100,  Pub.  Stat.,  "^all  of  itself  make 
the  license  void."  Acta,  1882,  ch.  259,  g  1 ; 
Gominonmalth  v.  Barnes,  188  Mass^fill. 

The  tostmctionB  of  H.c^l^^-OcS*!?^ 
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the  partition  was  an  obstruction  within  the 
meaning  of  the  statute,  was  sufficiently  favor- 
able to  the  defendant,  and  the  question  was 
properly  left  to  the  jury.  Qmmonwealth  v. 
Oogtello,  188  Mass..  102. 

HolmeSf  J.,  delivered  the  o[Hni(m  ai  the 

court: 

We  are  of  opinion  that  when  a  man  is  ex- 
pressly licensed  to  sell  intoxicating  liquors  "{n 
the  front  and  rear  room"  of  a  certain  floor  of  a 
building,  and  is  not  required  by  the  licensing 
board  to  remove  the  partition  between  the  two 
rooms,  this  partition  is  not  within  the  provisions 
of  the  Pub.  Stat.,  ch.  100,  g  13,  although  It  may 
obstruct  the  view  of  the  interior  of  one  or  other 
of  such  rooms  from  the  public  street.  By  Pub. 
Stat,  ch.  100,  the  notice  of  application  is  to 
deaig^iate  "the  building  or  part  of  building  to 
be  used."  By  §9,  the  license  shall  specify  "The 
room  or  rooms  in  which  such  liquors  shall  be 
sold  or  kept  by  a  common  victnaJter.  No  per- 
son licensed  as  aforesaid  and  not  licensed  as  an 
innholder  shall  keep,  sell  or  deliver,  any  such 
liquor  in  any  room  or  part  of  building  notspeci- 
fled  in  his  license,  as  aforesaid." 

This  languaTO  plainly  imports  that  a  license 
may  be  granted  to  sell  liquors,  not  tmly  in  one 
room  but  in  more  than  one  room.  If  any  room 
alone,  that  room  may  be  any  room  in  the  build- 
ing, so  far  as  any  dii'ect  expression  of  the  stat- 
ute goes.  If  more  than  one  are  licensed,  they 
must  be  separated  by  a  partition  which  may 
and  prohftluy  will  interfere  with  a  view  of  the 
interior  of  one  of  them.  As  the  statute  seems 
to  us  to  contemplate  these  possibilities  and  leave 
them  to  the  discretion  of  the  licensing  board, 
we  cannot  read  the  provision  that  the  board 
shall  require  the  licensee  to  remove  any  obstruc- 
tion which  may  interfere  with  the  viewof  the  in- 
terior of  the  licensed  premises,  as  limiting  their 
power  to  license;  or  as  requiring  that  all  licensed 
premises  shall  be  or  be  turned  into  front  rooms 
on  the  lower  story,  any  more  than  as  requiring 
that  the  whole  front  of  the  building  shall  be  of 
glass.  We  think  a  license  might  be  granted  to 
use  a  room  on  the  second  floor,  or  a  back  room, 
or  a  room  lighted  only  by  a  sky  light.  A  for- 
tiori, we  are  of  opimon  that  the  prohibition 
against  ttw  licensee  maintaining  upon  the  li- 
censed premises  used  by  him  for  the  "sale,"  of 
intoxicating  liquors,  any  pnrtition,  does  not  ap- 
ply to  leaving  m  sUttu  quo  the  walls  of  the  sev- 
eral premises  contemplated  by  the  license  as  re- 
maining distinct. 

Exceptions  matained. 


The  following  four  cases,  involving  the  same 
question  as  CmnmonweaXth  v.  Bama,  mpra. 
were  decided  in  accordance  with  the  opinion  in 
that  esse. 

COMMONWEALTH  of  Massachusetts 

V.   

Edward  DONAHUE,  Jr. 
(HfddteBex-Deolded  Januny  UBS.) 

ON  defendant's  exceptions. 
Mr.  ^.  W.  KeDonald.  for  defendant 
Mr.  Hftrv^  N.Shepard,  Ai^.Attif-Oen., 
for  plaintiff. 

T/ie  exception*  teere  nutained  bjf  the  court, 
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COMMONWEALTH  of  Masaachus^ 

V. 

James  J.  FLANNERY. 
(Ulddleeex — DeoMed  Jannair  7,  UML) 

ON  defendant's  exceptions. 
Mr.  J.  B.  Ooodrieh,  for  defendant 
Mr.  Harvey  N.  Shepard.  Ai^.A^Q€ik., 

forplalntifl: 

The  rulings  of  the  court  were  correct.  The 
evidence  of  a  violation  of  the  license  held 
defendant,  in  maintaining  or  having  screens  or 
other  obstructions  to  the  view  of  the  licensed 
premises,  was  proper  and  competent  under  the 
complaint  in  this  case.  Commonwe^thY.Bmrtut, 
1S8  Mass.,  611;  Acts,  1882.  ch.  259. 

The  nmngB  of  the  court  that  the  partition  be- 
tween the  nont  and  rear  room  was  such  an 
obstmction,  as  to  said  rear  room,  as  was  ^ro- 
faibited  by  the  statutes,  was  clearly  correct  and 
in  accordance  with  Pub.  Stat,  ch.  100,  g  12; 
Acts,  1882,  ch.  259. 

There  was  evidence,  uncontradicted,  that  on 
one  or  more  Sundays  the  lower  half  of  the 
windows  of  defendant's  place  was  covered  by 
shutters  that  .obstructed  the  viewof  theintc^ 
of  said  premises.  This  alone  is  sufficient  to 
warrant  a  conviction.  CommontoealtJi  v.  Am- 
frerfcm,  183  Mass.,  ^;  Commonwealth  y.  Cottd- 
to,  188  Mass.,  192;  Commontoealih  v.  Cbwjr,  IM 
Mass.,  194. 

7%0  cxe^Oiont  wrt  tu^ained  bg  the  Conrt. 


COMMONWEALTH  of  MassachusetU 

V. 

Michael  McGRATH. 
(MUdkaex — DecMed  Jannaiy  7,  UBI.] 

ON  defendant's  exceptions. 
Mr.  j.  jr.  SnXllvan,  for  defendant 
Mr.  Harvey  N.  Shepard,.^w2.  Attif-Otn., 
for  plaintiff: 

By  §  1  of  ch.  269,  Acts  of  1882,  the  main- 
taining of  any  obstruction  to  a  view  of  the  in- 
terior of  licensed  premises  makes,  of  itself,  the 
license  void.  The  evidence  of  such  obstructions 
was  proper  under  this  form  of  proceeding. 
CommonweaUh  v.  Bamet,  188  Mass.,  511. 

The  exee^^ihma  were  tuttained  ^  the  eovrt. 


COMMONWEALTH  of  Massachusetts 

Israel  SANSVILLE. 
(Hfddkeex  Decided  Jannaiy  7, 1B8B.} 

ON  defendant's  exceptions. 
Metart.  W.  B.  Oale  and  4,  W.  MeDoa- 
ald«  for  defendant. 
Mr.  MmrrmyIf.BhvpmxitAmt.At^'Gen., 

for  plaintiff: 

The  rulbig  of  the  court,  that  it  would  not  be 
a  compliance  with  the  law  to  have  a  view  of 
the  whole  licensed  premises  by  combining  a 
view  from  the  two  streets,  was  clearly  correct 
The  view  of  the  whole  interior  of  the  premises 
and  the  business  to  be  ^Sr^n^ld*  on  mot 
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not  be  obstructed.  Aud  it  might  as  well  be 
ooateoded  tiiat  If  a  vfew  of  the  whole  premises 
coald  be  obtained  kx>king  down  Into  tbem 
from  an  elevated  position  across  tiie  street,  it 
would  be  a  compbance  with  the  law,  as  to  con- 
tend that  the  combined  view  from  two  streets 
would  be  sufficient.  If  from  two  streets,  why 
not  three  or  even  four?  There  should  have 
been  a  plain  and  unobstructed  view  from  the 
main,  or  Ijneoln  Street,  and  one  obtained 
without  difficulty.  Commonwealth  t.  Co^iUo, 
138  Mass.,  192;  Gmmanwalth  r.  Cluejf,  184 
Mass.,  m. 

The  exception*  teere  ttutainad  by  the  court. 


COMMONWEALTH  of  Massachnsetts 

o.  

Edwai^  8HEDD. 

1.  An  bidietment  cha^inff  an  attempt  to 
break  into  a  house  with  Intent  to  steal, 
and  alleging  that  the  accused,  in  such 
attempt,  did  break  open  windows,  but 
was  intercepted  "in  the  execution  of 
said  offense,  is  not  bad  for  nneertain- 
ty.  The  "said  offense"  is  the  bui^tsiry. 

2.  wherQ  the  eWdence  tended  to  nrove 
the  facts  as  alleged  in  the  indictment, 
the  Jary  ndipht  well  have  InlSftrred 
from  the  attendant  eiroaniBtances  and 
from  the  conduct  and  declsrationB  of  de- 
fendant, that  the  aict  was  done  for 
the  purpose  of  stealing  from  the  bnild- 
Ibk;  and  it  was  not  error  to  reftiae  to 
isBtrnet  tbatihe  jury  oould  not  find  a 
verdict  of  guilty. 

(Deolded  January  7. 18SS.) 

ON  defendant's  exceptions  taken  at  a  trial  In 
the  Middlesex  Superior  Court.  Overruled. 
The  indictmeut  was  as  follows: 
"The  jurors  for  the  Commonwealth  of  Mas- 
aacbosetts  on  their  oath,  present,  that  Edward 
Shedd,  otherwise  called  fedward  McSweeney, 
hte  resident  of  Maiden,  in  the  County  of  Mid- 
dlesex and  Commonwealth  aforesaid,  on  the 
asth  day  of  July,  A.  D.  1884,  with  force 
tod  arms,  at  said  Maiden,  In  the  county  afore- 
said, a  certain  building,  to  wit:  the  dwelling- 
houae  of  one  Sylvester  K.  Abbott,  there  su- 
oate,  in  the  night  time  of  said  day,  feloniously 
did  attempt  to  break  and  enter,  with  intent 
the  foods  and  chatteh  in  said  building,  then 
and  there  being  found  .then  and  there  feloniously 
to  steal,  take  and  carry  away;  and  in  such  at- 
tempt did  then  and  there  break  and  open  three 
windows  in  said  dwelling-house,  said  windows 
then  and  there  being  parcel  of  the  dweUiog- 
hoose  aforesaid;  but  the  said  Edward  Shedd, 
otherwise  called  Edward  McSweeney,  was  then 
and  there  intercepted  and  prevented  in  the  ex- 
ertion of  said  offense,  against  Uie  peace  of  the 
laid  Commonwealth,  uid  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. " 

hi  the  Superior  Court,  before  unpaneling 
the  jury,  the  defendant  filed  a  motion  to  quash 
said  indigent.  Said  motion  was  ovwniled  by 
the  court,  to  which  ruling  the  defendant  ex- 
cepted. 

At  the  trial,  the  following  named  witnesses 


testified  in  behalf  of  the  Government:  Daniel 
:  W.  Sullivan,  Battle  C.  Plununer,  and  Balph 
K.  Abbott. 

Daniel  W.  Sullivan  testified  as  follows:  lam 
a  police  offlcer  of  the  City  of  Maiden;  I  saw 
the  defendant  on  Main  Street  twice  during  the 
night  of 'July  28,  1884,  once  near  the  house  of 
Abbott;  I  was  afterwards  walking  in  the  di- 
rection of  Sylvester  E.  Abbott's  house  when  I 
saw  the  defendant  on  the  piazza  In  front  of  the 
house;  he  turned  the  corner  of  the  house;  I 
followed;  he  then  ran  through  the  yard  into 
hollyhocks  that  were  there  growing;  I  then 
lost  sight  of  him;  I  went  across  the  street  and 
borrowed  a  lantern,  came  back  and  made  search 
for  him;  I  found  him  lying  on  the  ^uud;  his 
face  was  covered  with  a  handkerchief,  and  be 
was  apparently  asleep;  he  said  something  about 
the  night  being  warm  and  the  mosquitoes  troub- 
ling him;  be  also  told  me  that  he  had  been 
drinking;  I  then  arrested  him;  three  windows 
on  the  lower  part  of  Mr.  Abbott's  house  were 
open  and  the  lastenings  turned  aside;  the  win- 
dows were  fastened  from  the  inside. 

Mrs.  Hattie  C.  Plummer,  testified:  that  she 
was  housekeeper  for  Mr.  Abbott,  and  that  the 
occumnts  of  the  house  were  Mr.  Abbott,  his 
son  Ralph,  a  gentleman  and  herself;  that  on 
the  night  in  question  she  retired  while  Mr.  Ab- 
bott and  bis  son  were  out;  that  Mr.  Abbott  and 
his  son  were  both  out  late  that  night;  that  she 
admitted  the  son,  but  that  his  father  was  not  at 
home  when  she  did  so;  that  the  windows  were 
shut  and  fastened  when  she  letlrcd;  but  that  the 
room,  In  which  two  of  the  windows  were,  was 
but  little  In  use  and  that  she  had  not  examined 
them  that  day;  she  did  not  at  any  time  see  the 
windows  open  after  the  alleged  offense  was  com- 
mitted. 

Ralph  E.  Abbott  testified  as  follows:  he  did 
not  notice  the  windows  that  day|or  night;  he 
was  out  late  that  night,  but  he  fotmd  the  door 
to  the  front  porch  of  the  house  open  when  he 
returned,  and  he  locked  it. 

When  the  aforesaid  Daniel  W.  Sullivan  went 
to  the  house  he  foimd  the  porch  door  open.  The 
defendant  made  contradictory  and  false  state- 
ments about  his  name  and  residence. 

This  evidence  was  the  case  of  the  Govern- 
ment. The  defendant  offered  no  cvidence,but 
his  attorney  asked  the  court  to  instruct  the  jury 
that  this  evidence  did  not  constitute  the  offense 
charged  in  the  Indictment,  and  that  they  would 
not  be  warranted  on  the  evidence  to  find  him 
guilty  of  the  offense  charged  in  the  indictment. 
The  Presiding  Judge  declined  to  so  instruct  the 
juiT  and  the  defendant  excepted. 

Mr.  John  F,  Dore*  for  defendant: 

The  indictments  for  attempts,  so  far  as  they 
appear  in  the  reports,  show  the  practice  of  the 
pleader  to  have  been  to  recognize  and  avoid 
the  ambiguity  to  be  found  here. 

In  Oommonwealthv.  McDonald,  5  Oash.,Z6ti, 
the  pleader  says  that  said  defendant  "Did  fail  in 
the  perpetration  of  said  offense  of  stealing  from 
the  person  of  atdA  man,  and  was  intercepted 
and  prevented  in  the  execution  of  the  same." 

In  Gomnumwealthv.  Sherman,  100 Mass.,  169, 
it  is  said  that  the  defendant  "Then  and  there 
did  fail  in  the  perpetration  of  said  offense  of 
committing  larceny  from  the  person,"  ete. 

In  Commonwealth  v.  V%ynn,  8  Cush.,  629,  the 
words  are  "Did  then  and  there  fidl  JS'a|!^4^}/-. 
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petration  of  said  offense,  so  as  aforesaid  at- 
tempted to  be  perpetrated  by  him." 

Id  Ctmmonweali/t  v.  Harney,  10  Met.,  422, 
the  d^endaot  is  charged  with  an  attempt  to  set 
fire,  and  "In  such  attempt  did  then  and  there" 
do  certain  things  "Towuxls  the  commission  of 
such  offense,  hut  was  then  and  there  Inter- 
cepted and  prevented  in  the  execution  of  the 
same." 

In  CommontDealth  v.  McLaughlin,  105  Mass., 
460,  the  defendants  are  charged  with  an  attempt 
to  poison  a  horse,  "That  bemg  an  offense  pro- 
hibited by  law,  and  in  such  attempt  did  then 
and  there  do  a  certain  overt  act  towards  the 
commission  of  said  offense,"  which  act  Is  set 
out,  and  "Then  and  there  did  fail  in  the  perpe- 
tration of  said  offense,  and  were  intercepted 
and  prevented  in  the  execution  of  the  same" 
leavmg  no  doubt,  whether  arising  from  ^ram~ 
matical  usage  or  otherwise,  upon  the  mind  of 
any  reader  as  to  what  the  en>re8Blon  refers. 

Theframersof  the  statute  nave  been  equally 
sedulous.   Pub.  Stat  ch.,  210,  g  8. 

Mr.  Edgar  J.  Shermu.  AUy-Qen.,  for 
Commonwealth: 

The  motion  to  quash  the  indictment  was 
properly  overruled.  The  indictment  contains 
all  the  necessary  allegations  to  constitute  the 
crime  charged.  Pub.  Stat.,  ch.  208,  g  11;  ch. 
210.  S  8. 

It  IS  not  necessary  that  the  description  of  the 

offense  in  the  indictment  shall  be  identical  with 
the  language  of  the  statute  creating  it  It  is 
sufficient,  if  it  is  set  forth  fully  and  plainly, 
substantially  and  formally.  Commonwealth  v. 
FogeHy.  8  GrMr,  491;  see,  Same  v.  Flynn,  8 
Cush..  529;  Same  v.  Eitrney,  10  Met,  422; 
StiToe  T.  McLaughlin,  106  Mass.,  460. 

W.  AUea,  (/l.deliTered  the  opinion  of  the 

court: 

The  defendant  was  indicted  under  Pub.Stat, 
ch.  210,  t;  8,  for  an  attempt  to  commit  burg- 
lary. 

The  indictment  alleges  that  the  defendant,  a 
dwelling  house,  described,  "In  the  night  time 
feloniouly  did  attempt  to  break  and  enter,  with 
intent  the  goods  and  chattels  in  said  building 
then  and  there  being  found,  then  and  there  fe- 
loniously to  steal,  take  and  carry  away;  and  in 
such  attempt  did  certain  acts  but  "was  then  and 
there  intercepted  and  prevented  in  the  execu- 
tion of  said  offense."  The  indictment  is  suf- 
ficient. Commonwealth  v.  lilynn,  8  Cush.,  529; 
CominonuKuWi  v.  McLattghlin,  105  Mass.,  460. 

It  is  argued  that  It  is  uncertain  whether  the 
words  "said  offense"  refer  to  the  burglaiyorto 
the  larceny,  or  to  the  attempt  to  commit  burg- 
lary. But  there  is  no  uncertainty.  Theintent 
to  commit  larceny  is  alleged  only  as  a  part  of 
the  offense  of  burglary,  which  the  defendant 
is  alleged  to  have  iMiempted  to  commit;  and 
the  bui^lary,  and  not  the  attempt  to  commit  it, 
is  certamly  the  offense  in  the  execution  of  wbich 
the  defendant  was  alleged  to  have  been  inter- 
cepted and  prevented.  The  motion  to  quash  was 
riMtly  overruled. 

There  was  evidence  tending  to  prove  that  the 
defendant  broke  and  opened  two  windows, 
which  was  the  act  alleged  to  have  been  done  in 
the  attempt  to  commit  the  burglary;  and  the 
Jury  might  well  have  inferred,  nom  the  circum- 
stances attending  the  act  and  from  the  con- 
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duct  and  declaration  of  the  defendant,  that  the 
act  was  done  for  the  purpose  of  stealing  from 
the  building. 

The  court  could  not  properly  have  given  the 
Instructions  prayed  tar,  that  on  the  evwencethe 

Sxy  would  not  oe  warranted  fn  finding  a  ver- 
ct  of  guilty. 
ExcepUont  overruled. 


Samuel  READ 

V. 

BOSTON  &  ALBAIJT  R  K.  CO. 

A  peraoa  employed  on  a  railroad  train  and 
iidiuNBd  onSanday,  previous  to  the  en- 
actment of  oh.  87,  Statutes  of  1884,  can- 
not  recover  damages,  unleM  the  run- 
ning of  the  train  was  a  work  of  neew- 
slty  or  chaj^ty* 


0 


(Decided  October  H,  188R.) 

N  plaintiff's  exceptions.  Overruled. 
Action  for  damages  for  injuries  sustained 
by  an  employi  of  a  railroad  company,  upon  a 
freight  train,  In  the  running  of  which  he  was 
em^oyed.  The  injury  was  reodved  on  Snn- 
day. 

Mr.  H.  W.  Sly,  for  plaintiff. 
Mr.  At  Xh  Soole,  for  defendant 

W.  Allen,  J.,  delivered  the  oirfnlon  of  the 

court : 

Under  the  authority  of  Day  v.  ^hktnd 
Street  Railway  Co.,  136  Mass:,  118,  the  ruling 
that  the  plaintiff  was  not  entitled  to  recover  was 
correct,  unless  the  running  of  the  railroad 
freight  train  on  which  he  was  ^piployed  was  a 
work  of  necraalty  or  charity.  The  Statute  of 
1884,  ch.  87,  was  passed  after  the  injury  com- 
plained of  and  does  not  apply  to  this  action. 
Buciier  v.  Fitehburg  R.  R.  Co.,  181  Mass..  156. 

The  only  evidence  that  the  plaiitfiff  wis  en- 
gaged in  a  work  of  necesd^  or  cbariQr  was  his 
own  testimony  "Tliat  the  train  was  made  up  of 
box  and  stock  cars  and  that  there  was  stock  on 
the  train;"  "That  there  was  no  convenience  fw 
feeding  or  watering  stock  at  Pitlsfleld,"  the 
place  ne  had  left,  and  "that  he  did  not  know 
how  they  were  to  be  fed  and  watered  there." 
This  is  not  sufficient  to  prove  that  there  was  sto^ 
on  the  train  which  could  not  have  been  fedand 
watered  at  Pittsfield,  and  that  ttie  purpose  of 
running  the  train  was  to  transport  stock  to  a 
place  where  it  could  be  fed  and  watered,  or 
that  the  work  was  necessary  for  the  proper  and 
humane  treatment  of  living  creatures  being 
transported  upon  the  road,  or  for  compliance 
with  the  requirements  of  the  Pub.  Stat.  cIl 
207, 

As  the  work  in  which  the  plaintiff  was  en- 
paged  upon  tile  Lord's  Day  contributed  lo  )Ub 
injury  and  was  not  a  work  of  necessity  ca 
charity,  the  ruling  of  the  court  was  correct, 
without  regard  to  the  question  whether  Uxr 
was  any  evidence  that  the  negligence  of  the  de- 
fendant caused  the  injury. 

Meeeptiont  oeemtlM. 

C.  Allen  and  Oardi»  JJ..  atasotf. 
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WEBB,  Admr., 
v. 

GOODNOUOH  et  at. 

A  will  gave  all  the  property  of  the  teeta- 
trix  to  A.  G.  S.  ana  then  concluded  as  fol- 
lows :  "  I  nominate,  constitute  and  ap- 
point my  husband,  J.  Q.,  the  executor 
of  this  my  last  will  and  testament,  who 
is  to  hare  his  support  out  of  the  prop- 
erty and  may  dispose  of  any  or  all  of 
the  ahoTo  property,  if  necessary  for  his 
SDpport.  All  that  remains  at  his  death 
IB  10  be  given,  as  written  above,  to  A.  G. 
8.;  she  to  have  the  entire  control  and 
use  during  her  lifetime.  At  her  decease 
it  shall  be  given  to  J.  W.  S  ,  he  to  have 
possession  when  twenty-one  years  of  age; 
and  If  other  children  are  bom  to  her, 
they  shall  share  equally  when  twenty- 
one  years  old.  If  she  leaves  no  Issue,  it 
shall  be  given  to  B."  Held, 

1.  That  J.  G-..  the  husband,  wms  entitled 
to  posaeasion  of  the  property  during 
life  from  the  death  of  the  testatrix;  to 
^ply  the  income  and  the  principu,  if 
necessary,  to  his  own  support,  including, 
under  ttie  Circumstances,  the  inatnte- 
naoce  of  his  second  wife  and  reasonable 
legal  expenses  incurred  by  him  in  de- 
fending the  estate,  etc. 

3.  That  A.  G.  S.  took  a  life  estate  only^. 
commencing  at  J.  G-.'sdeathf  intheprop- 
wty  remaizung  at  his  death . 

8.  That  the  remalndw  wested  in  theohild 
of  A.  O.  S.,  now  living,  subject  to  open 
and  let  in  after  bom  ^Ildren. 

(Decided  December  It,  1886;) 

SUIT  for  the  constructioD  of  a  will. 
The  facts  are  sufBcIently  stated  in  the  opin- 

ioa. 

Mr.  Jmm»»  H.  Webb,  for  plaintiff. 

Jfr.  John  W.  Ailing*  for  defendant,  Jere- 
miah GoodDough. 

Mmn.  DooUttle  A  Bennett  and  A.  N. 
Wheeler*  ^or  other  defendants. 

CajpMrter*  J.,  delivered  the  opinion  of  the 
court: 

The  testatrix  gave  all  her  proiKrty  to  Addle 
G.  Stewart.  The  will  concludes  as  follows : 
"I  nominate,  constitute  and  appoint  my  hus- 
band, Jerenjiah  Goodnough,  the  executor  of 
thia  ray  last  will  aad  testament,  who  is  to  have 
his  support  oat  of  the  property  and  may  dis- 
pose oiTany  or  all  of  the  above  propertv,  if  nec- 
«nuy  for  nis  support.  All  that  remains  at  his 
death  is  to  be  given,  as  written  above,  to  Addie 

Stewart;  sbe  to  have  the  entire  control  and 
ugeduringherlifetime.  At  herdecease  itshall 
be  nven  to  Jesse  W.  Stewart,  he  to  have  pos- 
*f««on  when  tweuty-one  years  of  age;  ana  if 
other  diildren  are  bom  to  her,  they  shall  siiare 
equilly  when  twenty-one  years  old.  If  she 
leaves  no  issue,  it  dall  be  riven  to  Sarah  J. 
Brown,  of  Wilkinsonville,  Mass." 

The  first  and  third  quMtions  will  be  consid- 
ered together.  They  are,  in  substance,  what 
cmnr. 


interests  do  Mrs.  Stewart  and  Mr.  Goodnough 

take  respectively? 

The  will  is  crude,  and  carelessly  drawn;  but, 
in  the  light  of  the  facts  as  they  then  existed,  it 
is  not  very  difficult  to  ascertain  the  intention  of 
the  testatrix.  Mr.  and  Mrs.  Goodnough  lived 
together  52  years.  They  had  no  children,  and 
Mrs.  Stewart  was  brought  up  and  educated  by 
them.  The  property  in  question  was  given  to 
Mrs.  Goodnough  by  her  husband  during  their 
married  life,  without  other  consideration  Uian 
love  and  affection.  The  will  was  made  in  18BS, 
and  Mr.  Goodnough  was  then  about  76  years 
old.  A  part  of  the  property  is  the  house  in 
which  the  parties  lived.  It  will  not  be  presumed 
but  must  be  shown,  if  the  fact  was  so,  that  she 
intended  that  her  husband  upon  herdeath  should 
be  rudely  severed  from  all  his  home  associations 
and  driven  to  find  shelter  and  a  home  else- 
where. There  are  certainly  no  surrounding  cir- 
cumstances rendering  such  an  intention  prob- 
able. If  we  turn  our  attention  to  the  will  it- 
self, we  not  only  fail  to  find  it  there  but  we  do 
find  indications  of  a  contrary  intention.  Ho 
was  named  executor,  and  as  such  was  to  have 
such  possession  of  the  property  as  that  office 
entitlcMl  him  to.  He  was  to  have  his  support 
out  of  the  property  during  life,  and  there  is  no 
intervening  trustee  to  possess  and  control  ft. 
In  connection  with  his  support,  he  was  author- 
ized to  dispose  of  any  and  all  the  property.  If 
necessary,  for  that  purpose.  Prom  these  pro- 
visions there  is  an  implication,  more  or  less 
strong,  that  he  was  to  have  the  possession  of 
the  property  during  life. 

The  only  other  person  that  can  lay  any  claim 
to  it  is  Mrs.  Stewart.  Her  interest  is  more 
clearly  defined.  The  first  clause  of  the  will, 
if  taken  by  itself,  would  give  her  the  property 
absolutely  from  the  death  of  the  testatrix. 
But,  taken  in  connection  with  what  follows, 
her  interest  is  not  only  reduced  to  a  life  estate, 
but  that  estate  is  made  to  commence  at  Mr. 
Ooodnou^^  death.  "All  that  remains  at  his 
death  is  to  be  given,  as  written  above,  to  Addie 
G.  Stewart,  she  to  have  the  entire  control  and 
use  during  her  lifetime."  Then  follows  a  dla- 
position  of  the  remainder  to  children.  The 
possession  and  control  of  the  property  by  Mrs. 
Stewart  during  Mr.  Goodnough's  lite  are  not 
consistent  with  the  provuions  of  the  will  in  bis 
favor. 

It  is  objected  that  this  construction  makes  the 
first  clause  in  the  will,  ^ving  the  estate  abso- 
lutely to  jlrs.  Stewart,  inoperative.  But  that 
clause,  so  far  as  it  purports  to  give  her  a  fee 
simple,  is  clearly  made  inoperative  by  the  sub- 
sequent provisions.  As  thus  qualified,  it  only 
operates  to  give  her  a  life  estate.  It  was  com- 
petent for  the  testatrix  in  this  manner,  not  only 
to  cut  down  tiie  estate  devised  but  also  to  post- 
pone its  commencement.  We  think  she  has 
done  both. 

It  is  further  objected  that  it  would  necessitate 
the  raising  of  an  estate  in  a  trustee  by  implica- 
tion, and  vesting  the  title  in  him  during  the  life 
of  Mr.  Goodnough,  If  necessary  to  consider 
the  will  as  raising  a  trust,  we  do  not  think  it  is 
necessary  to  call  in  the  assistance  of  a  third 
person  as  trustee.  So  long  as  Mr.  Goodnongh 
Is  capable  of  properly  managing  the  estate,  ne 
is  in  some  sense,  and  may  he  so  r^arded,  a 
trustee;  to  apply  the  income,  and  thg^principal 
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if  ueoesBuy^  to  his  own  support,  and  the  re- 
mainder at  his  decease  to  be  delivered  to  Mrs. 
Stewart. 

It  is  also  said  that  this  constnictioD  leaves  a 
portion  of  the  income  undisposed  of.  It  does 
not  appear  that  the  income  will  be  any  more 
than  sufficient  for  his  support.  The  testatrix 
clcarlv  contemplated  the  probability  that  it 
would  be  necessary  to  sell  a  portion  of  the  pria- 
cip^  for  the  purpose .  The  estate  is  not  urge 
and  is  incumbered.  The  testatrix  does  not  seem 
to  have  bad  in  mind  the  possibility  of  a  surplus. 
She  knows  that  she  wanted  to  provide  for  the 
support  of  her  husband  and  havine  done  so  in 
the  simplest  possible  manner,  she  (lid  not  con- 
cern herself  with  details  and  incidents.  In  a 
well  considered  and  carefully  written  will,  es- 
pecially if  the  estate  Is  relatively  large,  an  omis- 
sion of  this  character  might  be  entitled  to  much 
consideration;  in  a  case  like  this  it  can  have 
but  little  weight.  Forgetting  a  matter  of  this 
kind  cannot  serioiuly  affect  the  disposition  of 
other  and  more  important  matters  which  she 
evidently  had  in  mind.  It  is  possible,  should 
Mr.  Goddnough  live  many  years,  that  in  some 
years  there  may  be  a  surplus,  while  in  oth&s 
there  may  be  a  defldency.  We  see  no  difficulty 
in  allowing  any  surplus  to  remain  in  his  hands 
to  provide  for  such  deflcieucies.  At  his  death 
any  surplus  will  be  included  in  what  "remains," 
and  will  go  to  Mrs.  Stewart. 

The  second  question  is,  what  interest  does 
Roy  O.  Stewart  take?  Jesse  W.  Stewart  was  a 
son  of  Addie  O.  Stewut,  and  is  now  dead. 
Roy  O.  Stewart,  another  sod,  is  now  living. 
We  think  it  is  very  clear  that  tiie  remainder 
vests  in  him,  sublect,  of  course,  to  open  and 
let  in  after-bom  children. 

The  next  question  is  whether  Mr.  Qoodnough 
is  entitled,  as  a  part  of  his  support,  to  the  ex- 
pense of  keeping  and  providing  for  his  present 
wife  in  a  proper  and  suitable  maDuer.  "It  is 
found  that  from  a  period  shortly  before  the 
marriage  of  Mr.  Ooodnou|^  with  his  present 
wife,  to  the  present  time,  Mr.  Ooodnough, 
owing  to  bis  advanced  age  and  bodily  infirmi- 
ties, has  been  and  now  lb  in  need  of  an  attend- 
ant to  take  care  of  him.  He  wilt  probably  con- 
tinue to  need  such  an  tittcndnnt  the  rest  of  his 
life.  For  about  half  of  said  period  he  has  been 
sick  and  under  the  care  of  a  physician.  He 
has  for  such  period  needed  the  services  of  a 
nurse.  Such  services  were  rendered  by  his 
wife."  The  provision  for  his  support  should 
be  liberally  construed.  He  is  not  to  be  required 
to  change  essentiallv  his  style  of  living,  to  board 
at  the  lowest  possible  rat«.  nor  to  live  ^one.  It 
seems  reasonable  that  he  should  be  permitted 
to  continue  in  the  house  In  which  he  lived  so 
long.  If  so,  it  is  necessary  that  some  one 
should  care  for  his  house,  and  take  care  of  him 
in  health  and  sickness.  For  that  purpose  it 
may  not  be  unreasonable  that  he  should  have  a 
wife.  Possibly  it  is  the  most  economical  ar- 
rangement he  can  make.  We  do  not  care, 
therefore,  to  discuss  the  abstract  question 
whether  provision  for  a  man's  support  includes 
as  matter  of  law  the  support  of  a  wife.  It  seems 
to  us  that  the  real  question  is  whether  it  is  rea- 
sonable, under  all  the  circumstances,  that  be 
should  have  a  wife.  We  arc  disposed  to  advise 
the  superior  court  that,  under  the  circumstances 
of  this  case,  the  support  of  a  wife  may  be  prop- 
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erly  included  in  his  own  support.  The  ex- 
penses of  a  housekeeper  or  nurse,  or  both,  my 
be  more  than  the  cost  of  supporting  the  wife. 
Hence  it  may  be  better  for  aU  concerned. 

We  answer  the  fifth  question  by  saying  that 
Mr.  Qoodnough  is  entitled  to  his  su[^rt,  tnm 
the  death  of  the  testatrix. 

As  to  the  expenses  of  litigation.  We  do  not 
think  that  sufficient  facts  appear  to  enable  us  to 
decide  this  matter.  The  facts  stttted  hanlly 
raise  any  legal  question.  We  will  onlysaf 
generailvi  w«  s^e  aware  of  no  inflexible 
rule  of  law  that  will  prevent  their  payment  If 
Mr.  Qoodnough  wns  without  fault,  or  even  if 
he  was  legally  in  fault,  the  circumstances  mar 
be  such  as  to  make  them  a  proper  claim,  tfe 
may  have  been  called  upon  to  defend  tlw  es- 
tate, or  to  settle  some  conflicting  claims  respect- 
ing his  own  rights.  In  these  and  like  cases  a 
liberal  construction  of  the  will  would  allow  to 
him  any  legal  expenses  reasonably  incurred. 

The  questions  relating  to  the  sale  of  stock 
and  real  estate  are  to  be  determined  upon  busi- 
ness rather  than  le^l  principles.  Weouzbt 
not,  in  this  proceeding  certainly,  to  be  called 
upon  to  settle  them.  If  a  sale  of  either  is  to 
be  effected,  it  may  be  necessary  to  invoke  tbe 
aid  of  the  courts.  The  time  to  settle  any  1^ 
questions  that  may  arise,  will  be  when  they  are 
presented  in  a  regular  proceeding  and  all  tbe 
facts  are  ascertained. 

In  this  opinion  the  other  Judges  concuned. 


Charles  HARRIS,  Admr., 

V. 

Frank  N.  TAYLOR,  Apjpt,, 

A  claim  meainst  an  eatate  of  a  decedent 
cannot  oe  aet  off  ag'ainst  a  claim  of 
the  a>dminiatr»tor  of  such  estate  for 
rent  of  realty  belcmginffto  tbe  estate 
under  a  lease  made  by  him.  Theie  is  a 
want  of  mutuality  in  the  claims. 

(Fairfield— Decided  November  13, 188&.) 

APPEAL  from  a  judgment  of  the  Court  of 
Common  Pleas  for  Fairfield  Comity,  ia 
favor  of  plaintiff.  AMnnei. 
The  facts  are  stated  m  the  opinion. 
MewTB.  H.  S.  Sanford  and  D.  C.  Blrd- 
aall.  for  defendant,  appellant: 

Nichols  V.  Dayton,  ^  Conn.,  66,  can  scarcely 
be  regarded  a&authority  at  all  on  the  poiol  in 
discussion. 

It  will  be  noticed  that  there  Is  'a  broad  dif- 
ference between  tbe  general  Statute  of  Limita- 
tion and  the  short  one  provided  for  claims 
against  estates.  That  difference  is  ably  pointed 
out  by  Chief  JvstieePaik,  Gorham  v.  BuUdeg, 
49  Conn,,  91,  distinguishing  Berrigan  v.  Pear- 
$ali,  46  Conn., 276. 

If  Berrigan  v.  PeartaU,  does  not  rule  the  case 
at  bar,  the  reasoning  certainly  has  ao  inqxa^ 
tant  bearing  on  it. 

If  the  estate  is  to  be  regarded  as  tasolvait, 
we  insist  still  that  we  are  entitled  to  a  set-off. 
Hoamer  v.  Merriom,  1  Root,  437;  Bo*merf. 
Brattle,  1  Id.,  347;  see  also,  as  to  sale  of  the 
realty,  Acta,  1883, 210,  Qen.  Stat.,  875. 89»-804. 
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Meun.   Curtis  Thompaon  and  A.  M. 

Tallmad^t  for  plaintiff,  appellee: 

The  queetioDs  of  law  arisiog  in  tbtB  case  ap- 
pear to  have  been  raised  in  the  t-ase  of  HiehoU 
V.  Dagtan,  M  Coon. ,  66,  wherein  the  court  de- 
dded  aguiut  tiie  claims  of  the  defendant. 

B7  the  statute  on  this  subject,  the  right  of  set- 
off is  limited  to  mutual  debts  between  the 
idftintifl  and  defendant;  and  the  same  law  ex- 
kain  England  by  Stat.  3  Geo.  II.,  cb.  22,  g  13; 
Geo.  Stat.,  434,  §  18;  PcUTwr  v.  Green,  6  Conn., 
1ft. 

It  may  be  stated  generally  that  if  a  person 
contracts  a  debt  with  the  executor  or  adminis- 
trator  of  a  deceased  person  and  is  sued  for  the 
aune,  be  cannot  set  off  a  debt  doe  to  him  from 
the  testator  or  intestate.  Wat.  Set-off,  g  181. 
and  cases  there  cited. 

In  the  case  of  HilU  t.  TaUtnan,  Admr. ,  21 
Wend.,  674,  the  court,  says:  "The  English 
■tatQteof2Geo.  IL,  ch.  32. 1 18,  is  substantial- 
ly like  our  own,  under  which  it  has  been  de- 
tennined,  in  a  suit  by  an  executor,  whether  de- 
scribing himself  as  such  or  not,  to  recover  a 
deM,  when  the  cause  of  action  accrued  after 
the  death  of  the  testator,  the  defendant  cannot 
Bet  off  one  debt,  due  him  from  the  estate." 
Willes,  264,  n..and  104  n.  a;  Bab.  Setoff,  64, 
65;  ^  V.  Eeans,  8  Wend.,  680;  Dale  v.  Oooke, 
4  Johiu.  Ch.,  18.  The  reason  is,  if  allowed, 
it  would  alter  the  course  of  distribution. 

It  seems  to  be  well  settled  in  England,  that 
a  debt  which  accrued  in  the  lifetime  of  the  tes- 
tator cannot  be  set  off  against  a  debt  that  ac- 
craed  to  the  executor  after  the  death  of  the  tes- 
btlor  Colby  V.  Oolby,  2  N.  H.,  410;  Mont. 
Setoff,  34;  Shipman  v.  7»<w>psim. Willes,  108; 
Batler,itr.i>.,180;  J/tif«A>n«>»  v.  Willes, 

Ctcmagfer*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  administrator  of  the  estate  of 
oneQoodHell,  who  died  HaKh  24,  1884,  and  is 
acMting  the  estate  as  a  solvent  estate.  The  do- 
feodant,  from  April  1, 1884,  to  April  1, 1886, 
occu^ed  under  uie  plaintifl  as  administrator, 
certain  real  estate  belonging  to  the  estate,  and 
the  sum  of  $800  is  found  to  be  a  reasonable 
charge  for  Uiis  occupation.  This  has  never 
been  paid,  and  the  plaintiff  as  administrator 
sues  to  recover  it.  The  defendant  admits  his 
rig^it  to  recover  it,  unless  he  can  legally  set  off 
Wdast  the  claim  a  claim  of  his  own  against 
the  intestate  in  his  lifetime,  and  now  against 
his  estate.  The  whole  of  the  claim  which  the 
defendant  thus  seeks  to  set  off  is  $418.64,  of 
which  $162  was  within  the  time  limited  by  the 
probate  court,  duly  presented  against  the  es- 
tate, but  by  mistake  the  whole  claim  was  not 
presented.  The  plaintiff  objected  to  this  se^ 
because,  in  the  first  place,  the  debts  were 
not  mutual,  the  claim  sued  on  being  due  to  the 
administrator  in  his  character  as  such  and  not 
in  bis  representative  character,  and  the  claim 
sought  to  be  set  off  being  due  originally  from  the 
hitestMe  and  now  from  the  administrator  only  as 
the  representative  of  the  intestate;  and  second- 
ly, because  the  estate  Is,  in  fact,  insolvent,  al- 
uung^  in  settlement  as  a  solTent  estate. 

The  plaintiff  offered  proof  that  the  debts 
proved  aninst  the  estate  were  largely  in  excess 
of  the  wue  of  the  estate,  maikingthe  estate,  in 


fact,  insolvent.  To  this  evidence  the  defend- 
ant objected,  but  the  court  admitted  it  and 
found  that  the  estate  was,  in  fact,  insolvent, 
and  also  held  the  set-off  not  admissible  on  the 
ground  that  the  debts  were  not  mutual.  The 
defendant  appeals  from  the  judgment  against 
him,  claiming  the  court  to  have  been  in  error 
in  boUi  these  rulings. 

We  regard  the  case  of  NiehoU  v.  Dayton,  34 
Conn.,  as  decisive  of  this.  There  such  a 
set-off  was  held  inadmissible.  It  Is  true  that 
the  estate  was  there  in  settlement  as  an  insolv- 
ent estate.  But  the  decision  is  not  put  upon 
that  ground  at  all,  but  wholly  on  that  of  the 
want  of  mutuality.  HInman,  Ch.  </.,  giving 
the  opinion  of  the  court,  says  (p.  66);  "The 
debts  were  not  mutual.  The  executor  under 
the  statute  has  the  same  control  of  the  real  es- 
tate, during  the  settlement  of  the  estate,  that 
he  has  of  the  personal  property,  and  the  same 
title  to  It  and  possesdon  of  it;  and  although  he 
holds  in  trust  for  the  benefit  of  the  estate,  the 
title  is  still  In  him;  whereas,  the  note  against 
the  decMsed  is  not  in  any  sense  the  executor's 
debt,  or  a  debt  against  him,  but  Is  solely  due 
from  the  estate,  and  if  put  in  suit  and  a  judg* 
mcnt  recovered  upon  it,  execution  would  go 
against  the  assets  of  the  estate  only." 

A  certain  appearance  of  mutndity  Is  given 
to  the  claims  because  the  plaintiff  sues  as  ad- 
ministrator. But  he  need  not  have  sued  in  that 
way;  the  claim  Is  due  to  him  personally  and 
not  as  a  representative  of  the  intestate,  and  bis 
description  of  himself  as  administrator  is  mere 
surplusage. 

The  objection  of  the  want  of  mutuality  be- 
ing fatal  to  the  right  of  set-off,  it  is  of  no  con- 
sequence whether  the  estate  was,  in  fact,  aolv- 
vent  or  insolvent,  or  was  represented  as  either; 
and  the  ruling  of  the  court  admitting  evidence 
that  it  was  insolvent  was  of  no  importance. 

There  it  no  error  tn  the  jv4gment  au^ealeA 
from  and  it  it  affirmed. 

In  this  opinion  the  o&er  Judges  concurred. 


Harriet  A.  TRTTBEE 
t. 

Elonzo  B.  WHEELER,  Aj^. 

1.  The  pMwl  mm  named  in  a  bond  given 
on  toe  rcle>Be  of  attaehod  property* 

conditioned  for  the  payment  of  the  value 
of  the  property  attached  at  the  time  of 
the  attachment,  In  default  of  payment 
of  such  judjgment  as  might  be  recovered, 
is  not  prima  facie  evidence  of  the 
value  of  a  part  of  the  attached  property. 

2.  The  report  of  a  committee  in  an  action 
of  trover,  In  which  an  attachment  iasned, 
is  not  adnaissible  m,m  evidenco  on  the 
question  of  the  value  of  the  attached 
proi>erty,  in  a  suit  on  the  bond  given  on 
release  of  such  property  ac^nst  an 
obll^r  other  than  the  deiendant  in  the 
original  soit. 

8.  Such  report,  purporting  to  show  the 
value  of  the  pnnierty  at  the  time  of  its 
conversion,  is  not  competent  m  proof 
of  the  value  of  the  property  mX  the 
'  tinae  of  its  snbsequent  attMuient. 
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APPEAL  by  defendant  from  a  judgment  in 
favor  of  plaintiff.  Beveraed. 
Action  upon  a  bond  entered  into  by  the  de- 
fendant. Wheeler,  and  antMher,  as  obligors,  to 
obtain  the  release  of  property  attached  by  the 
plaintiff  in  an  action  of  trover  against  one 
ueorgia  V.  Alden.  The  condition  of  the  bond 
was  in  the  following  words: 

"You,  Jonathan  Godfrey,  of  Fairfield,  in 
said  County  of  Fairfield,  and  Elonzo  S.  Wheel- 
-er,  of  Westport,  also  in  said  county,  acknowl- 
edge yourselves  jointly  and  severally  bound 
nnto  said  Harriet  Ada  Trubee  and  uld  Samuel 
Curtis  Trubee,  and  each  of  them  jointly  and 
severallr.  in  the- sum  of  f 14,000,  conditioned 
that  if  the  said  Georgia  V.  Alden  shall  pay  such 
judgments  as  may  be  recovered  against  her  in 
each  and  either  of  said  suits,  or  if  in  default 
of  such  payment,  you  pay  to  the  officer  having 
the  execution  or  executtoos  which  may  be  Is- 
sued on  such  judgments  or  either  of  them,  on 
demand,  the  actual  value  of  the  interest  of  said 
Geor^  V.  Alden  in  said  attached  property  at 
the  time  of  said  attachments,  not  exceeding  the 
Amount  of  this  recognizance,  then  this  recog- 
nizance shall  be  void." 

MeuTM.  Amo«  S.  Treat  and  Goodwin 
Stoddard,  for  defendant,  appellant: 

The  bond  upon  wiiich  this  suit  was  brought 
was  taken  under  the  Gen.  R.  S..  1876. 406,  W7, 
in  an  action  founded  in  tort  for  the  lecovery  of 
imliquidated  damages.  Ourtit  v.  Ward,  90 
Conn.,  307;  Cook  v.  Loomit,  26  Conn.,  486; 
Lazarut  v.  Ely,  45  Conn.,  505. 

The  substitution  of  a  bond  in  lieu  of  prop- 
erty attached  was  introduced  in  1848.  Sess. 
Laws.  1848,  8. 

The  condition  of  the  bond  was,  "That  if  the 
said  C.  D.  shall  pa^  the  judgment  that  may  be 
recovered  against  him  in  said  suit,  not  exceed- 
ing the  amount  of  this  recognizance."  Sess. 
Laws,  1848,  8;  Rev.,  1866,  10. 

The  penalty  in  the  bond  had  no  connection 
with  the  actual  value  of  the  interest  of  the 
original  defenduit  in  the  property  attached. 
One  thing  cannot  be  prima  facie  evidence  of 
another,  imless  there  is  some  natural  or  neces- 
sary connection  between  the  two.  1  Greenl. 
Ev.,§S8. 

The  bond  was  taken  in  the  old  form  and  bore 
date,  August,  1869.  Perry  v.  Pott,  45  Conn., 
854.  The  question  decided  in  that  case  could 
not  arise  under  the  Act  of  1875,  because  that 
provides  that  it  is  the  value  of  the  interest  of 
the  original  defendant  at  the  time  of  the  attach- 
ment, which  makes  the  rule  of  damages. 

This  being  an  action  on  a  penal  bond,  it  was 
incumbent  on  the  plaintiff  to  assign  the  breaches 
of  the  conditions,  to  prove  them  and  also  the 
damages  she  had  sustained.  1  Satmd.  PI.  & 
Ev.,  fe3;  a  Phillips,  Ev.,  169;  3  Greenl.  Ev., 
389;  1  Swift,  Dig.,  672,  678;  Dale  v.  Dean,  16 
Conn.,  588,  584;  Gen.  Stat.,  p.  444. 

This  court  has  d^ded  that  at  any  time  prior 
to  the  satisfaction  of  the  judgment  in  trover, 
Any  creditors  of  the  plaintiff  can  attach  the  con- 
verted property  as  the  property  of  the  plaintiff, 
and  obt^  satisfaction  for  his  debt  therefrom. 
(hirti$v.  Ward,  mipra;  Pierce  v.  Be^inin,U 
Pick.,  861;  Laiarus  v.  Etp,  aupra. 

Another  ocmtroversy  in  this  case  is,  as  to  the 


charge  that  the  recital  in  the  bond  was  prima 
facie  evidence  that  the  property  attached  was 
the  property  of  the  original  desendant,  at  the 
time  of  the  aUachment. 

The  policy  of  the  law  is  to  construe  this  dan 
of  bonds  favorably  to  the  obUgors.  Murfee, 
Off.  Bonds,  g§  620,  710,  720,  7^. 

The  legal  effect  of  the  recital  in  the  bond  m 
that  the  property  was  merely  found  in  the  pos- 
session 01  the  original  defendant.  Dof/ton  v. 
Merritt.  38  Conn.,  186. 

Carpenter,  J.,  delivered  the  opinion  of  the 
court:  * 

It  appears  that  on  the  8d  day  of  April,  1874, 
one  Georgia  V.  Alden  converted  to  her  own  uae 
a  large  amount  of  personal  property  belongiar 
to  the  plaintiff.  On  the  2&th  day  of  July  fol- 
lowing, the  plaintiff  commenced  an  action  of 
trover  to  rerover  the  value  of  the  property  to 
converted,  and  attached  the  property  itsdf; 
whether  ul  or  a  part  only,  does  not  appear.  In 
February,  1875,  the  attachment  was  dissolved, 
by  substituting  for  it  the  bond  in  suit.  In  June, 
1877,  a  portion  of  the  property  was  returned  to 
the  possession  of  the  plaintiff.  In  March,  1880, 
tiie  plaintiff  recovered  judgment  in  the  actiMi 
of  trover,  for  the  value  of  that  portion  of  the 
property  which  was  not  returned,  and  which 
was  found  to  be,  at  the  time  of  its  conversioii, 
f8,81S.S8.  and  for  the  damage  to  the  proper^ 
which  was  returned,  which  was  estimated'tt 
$7,276.26.  These  two  sums,  with  interest,  msde 
up  the  amount  of  the  judgment.  The  judg- 
ment was  not  paid,  and  this  suit  was  brought. 

On  the  trial,  the  plaintiff  offered  in  evidence 
the  report  of  the  committee  in  the  action  tro- 
ver. The  defendant  objected  to  its  admissini, 
but  the  court  admitted  ft,  only  for  the  purpose 
of  showing  the  foundation  of  the  judgtnent  and 
fixing  the  amount  thereof. 

The  court  expressly  held  that  it  was  inadmis- 
sible for  the  purpose  of  showing  the  damage  to 
the  property  which  was  rcttuiiM,  but  seems  to 
have  admitted  it  as  diowing  or  in  some  way 
ten<Ungto  show  the  value  of  the  property  whid 
was  not  returned.  That  was  the  real  qnestioii 
in  this  part  of  the  case. 

The  action  is  on  a  penal  bond  given  to  eecnre 
the  performance  of  a  condition  uerein  named; 
that  is,  that  the  said  Georgia  V.  Alden  should 
pay  the  judgment  recovered  against  her,  and  in 
default  thereof,  that  the  obligor  should  paytbe 
value  of  the  property  attachra  at  the  time  ti  its 
attachment.  The  nlaintifl,  if  entitied  to  re- 
cover, is  only  entitled  to  recover  such  value. 
The  pleadings  present  this  issue  as  follows: 
the  plaintiff  alleges  that  a  portion  of  the  prop- 
erty was  retiuned  in  a  dainagadconditi(»,and 
that  tile  balance  was  worth  $8,8ia.8S,  at  the 
time  of  the  attachment. 

The  defendant  neither  admits  nor  denies  the 
return  of  the  property,  nor  the  damage  thento, 
but  leaves  the  plaintiff  to  prove  the  same.  But 
the  allegation  as  to  the  value  of  the  balance  is 
denied.  The  burden,  therefore,  ison  theplaint- 
iff  to  prove  the  vaJue  as  alleged. 

As  the  case  is  presented  to  us,  no  evidence 
was  offered  on  that  point,  except  the  report  of 
the  committee;  and  as  that  was  received  for 
Miother  purpose  only,  there  seems  to  have  been 
no  evidence  before  toe  Jury  to  sustain  this  slk- 
gatlon.   In  this  state  of  tninga.  the  coort  told 
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tbe  Inly  that  the  bond  was  prima  fade  evidence 
of  uie  fact  that  die  property  in  Question  waa 
tbe  property  of  the  original  defendant,  and  by 
firing  the  sum  of  $14,000,  fixes,  prima  facie, 
tbkt  amount  as  the  actual  value  of  the  interest 
of  the  defendant  in  the  original  suit.  If  it  be 
true,  in  any  senae,  that  the  bond  was  pnina 
/aae  evidence  of  the  value,  obviously  it  waa 
prima  facie  evidence  of  the  value  of  the  whole 
property,  including  that  which  was  returned  as 
well  as  that  which  was  not,  and  could  not  be 
prima  faeie  evidence  of  the  value  of  either  por- 
tion of  it.  The  bond,  when  taken,  could  nave 
had  DO  reference  to  a  subsequent  division  of  the 
piDperQr.  The  charge,  therefore,  was  not 
id^rted  to  the  case,  and  was  not  what  the 
pleadings  reqaired.  Assuming,  but  for  our 
present  purpose  only,  that  the  bond  was  pritna 
fade  evidence  of  the  value  of  the  whole  prop- 
erty attached,  yet  it  was  necessary  to  go  one 
step  further,  in  order  to  prove  tbe  ulegation  in 
the  complaint,  and  prove  the  value  of  that  por- 
timx  of  the  pnmerty  which  was  not  restored  to 
the  plaintiff,  either  directly  or  IndiTectly,  by 
proTiDg  the  value  of  that  which  was  returned 
and  deducting  it  from  the  amount  named  in  the 
bond.  There  seems  to  have  been  no  such  proof. 
Bnt  the  court,  after  rejecting  the  report  as  evi- 
dence ot  the  value  of  the  property  returned  or 
tbe  damage  to  it,  turned  its  lUitention  to  the 
value  of  that  part  which  was  not  returned. 
And  here,  so  far  as  we  can  discover  from  the 
record,  the  court  must  have  adopted  one  of  two 
altemativea;  either  it  Accepted  the  allegation  in 
the  complaint  as  to  the  value  as  true  without 
proof  and  notwithstanding  tbe  denial  of  the 
defendant,  or  else  it  treated  the  report  as  evi- 
dence of  such  value.  If  the  former,  the  error 
is  ajqwient  without  argument;  if  the  latter,  al- 
thou^  not  so  obvious,  still  the  error  exists. 
For  we  are  of  the  opinion  that  the  report  was 
not  admissible  on  the  question  of  value.  It 
was  strictly  tm  inter  alios.  The  defendant  was 
neither  party  nor  privy  to  that  proceeding,  ex- 
cept that  he  could  not  controvert  the  judgment 
and  could  not  denv  that  the  property  was  worth 
when  converted  the  sum  named,  for  that  fact 
was  essential  to  the  judgment  rendered.  But 
the  question  now  is:  what  was  the  value  of  the 
defendant's  interest  hi  the  property  when  it  was 
attached?  The  former  judgment  neither  proves 
Dor  tends  to  prove,  legally,  the  value  at  that 
tioie.  Moreover,  tb^it  report  purports  only  to 
show  the  value  of  the  proper^  when  convert- 
ed. April  3.  1874;  it  does  not  even  tend  to 
prove  that  tiie  same  property  ,nearly  four  months 
later,  waa  worth  just  the  same  sum.  Wetteem 
it  unnecessary  to  oonrider  the  other  questions  in 
the  case. 

For  the  reason*  giten,  the  judgment  mutt  be 
reeened  and  a  new  trial  ordered. 

In  this  opinion  the  other  Judges  concurred- 


Elias  M£88ER,  Appt., 

V. 

Alexander  WILDMAN  et  al. 

Tbe  Und  within  the  limits  of  the  lay-out 
and  alteration  of  a  street,  becomes 
port  of  the  publlo  streets  and  ceases  to 
be  private  property,  on  *eeeptaaee  of 

WHS. 


the  lay-out  by  the  borough.  This  is  so, 
notwithstanding  the  fact  that  an  appeal 
by  an  owner  of  lands  taken  as  to  the 
damages  to  be  awarded,  is  pending  at 
the  tmie  of  aooeptanee. 

(FalrSeia  Decided  November  18, 1886.) 

APPEAL  from  a  judgment  of  the  Court  of 
Common  Pleas,  Fairfield  Omuty,  in  tamr 
of  defendants.  J^nned. 

The  action  was  for  damages  for  a  trespass 
upon  land.  The  defense  was  that  the  locue  in 
quo  was  a  public  highway ;  that  the  plaintiff 
bad  unlawAilly  erected  a  fence  thereon ;  and 
that  defendants  bad  removed  the  same  by 
direction  of  the  warden  and  burgesses,  after  due 
notice  to  the  plaintiff. 

The  main  question  raised  in  the  case  was 
whether  the  land  had  been  legally  acquired  aa 
a  public  street,  the  plaintiff  insisting  that  it  had 
not  been  so  acquirad,  for  the  reason,  among 
others,  that  an  appeal  by  one  Veraoy,  over  a 
part  of  whose  land  the  highway  ran,  was  still 
pending.  This  appeal  was  taken  only  on  the 
question  of  the  amount  of  the  assessment  and 
the  damages  which  should  be  awarded. 

Jf^strx.  wm.  F.  and  H.  W.  T»ylor,  for 
appelluit: 

Until  the  appeal  has  been  determined,  the 
borough  proceedings  are  inchoate  and  incom- 
plete, and  the  land  of  the  plaintiff  still  vested 
ID  him,  and  its  use  had  not  been  transferred  to 
tbe  borough.  Carson  v.  Harford,  48  Conn.. 
84-02;  Steeent  v,  BorougAiff  £anburp,  August 
32,  1885. 

The  talcing  of  private  property  by  the  law  of 
eminent  domain  is  a  proceeding  tn  invitum, 
under  the  provlmons  of  podttve  law  and  in  der- 
ogation of  the  common  law;  and  every  require- 
ment of  the  statute  ahoald  be  complied  with, 
and  should  appear  upon  tbe  face  of  the  pro- 
ceedings undorwhich  the  property  is  attempted 
to  be  taken.  Mehata  v.  Sr^^t,  28  Conn., 
208. 

Every  taxpayer  has  the  right,  if  his  property 
is  not  condemned  by  a  lay-out,  to  a  public  no- 
tice of  a  proposed  expentuture  of  public  money 
in  opening  and  ever  afterwards  in  maintaining 
a  highway;  and  if  his  property  is  also  con- 
demned, ne  has  the  right  as  one  of  the  public, 
independent  of  his  notice  as  land  owner,  to 
know  that  the  other  taxpayers  know  of  the 
proposed  expeuditure  of  public  money  in  open- 
iiw  and  maintaining  the  road,  and  for  which 
alfaretobetaxed.  The  public  notice  required 
by  law  was  not  given,  and  the  lay-out  and  the 
the  condemnation  proceeding  are  void.  This 
public  notice  is  a  statute  requisite,  which  must 
affirmatively  appear  on  the  face  of  the  proceed- 
ings to  have  been  complied  with.  Dill.  Mun. 
Corp.,  §g  460.  470.  471 ;  SfielioUv.  Bridgvport 
{tupra). 

Meur$.  Brewster,  Tweedy  A  Scott, 

for  appellee: 

The  pendency  of  Verao^a  Appeal  did  not  af- 
fect the  ri^ht  of  entry  of  the  finality  of  the 
condemnation,  but  only  the  amount  of  com- 
pensation. Had  the  appellant  in  this  case  ap- 
pealed from  his  assessment  it  would  not  affect 
the  right  of  tbe  borough  to  the  condemned  hmd 
in  question.   Hill,  £m.  Dom.,  %  884. 

A  fortiori,  still  less  can  an  ^)peaL^  anoth^^ 
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land  owner,  Versoy,  aflfect  the  right  of  the  bor- 
ough Co  utilize  at  once  the  condemDcd  land  of 
the  plaintiff,  Messer,  who  had  not  appealed 
froib  his  assessment.  This  is  distinctly  decided 
in  Riehle  v.  HeuUnga,  88  N.  J.  £q..  88,  and  is 
the  lo^cal  result  of  the  doctrine  of  QiJbert  t. 
New  Haten,  80  Conn.,  471,  and  Clappv.  Hart- 
ford, 35  Conn.,  66,  which  hold  that  Uie  appeal 
only  brings  up  the  assessment  of  the  particular 
ai^llant  and  not  those  of  the  other  land 
owners. 

All  the  notice  required  by  the  charter  was 
given.  No  public  notice  is  required,  uecessa- 
rily,  by  statute,  provided  such  notice  as  the 
charter  requires  is  given.  Nieholiv.  Bridgeport, 
28  Conn.,  189  ;  Oilman  v.  MUjoaukea,  14  U.  8. 
Dig.,  682,  ^11;  8.  C,  55  Wis.,  838. 

The  appellant  cannot  now  object  that  the  ac- 
ceptance by  the  borough  preceded  the  decision 
of  the  Versoy  appeal;  first,  because  no  such 
point  was  made  m  the  court  below  or  In  the 
reasons  of  appeal.  Secondly,  because  the  bor- 
ough meeting  is  under  the  charter  properly  held 
before  the  determination  or  even  taking  of  the 
appeals.  This  appears  plainly  from  the  order 
given  in  the  original  charter;  8  Private  Acts, 
211.  In  the  amended  charter,  5  P.  Acts,  469, 
three  sections  are  condensed  into  one  as  pro- 
visos, but  there  is  evidently  no  intent  to  clumge 
the  order  of  the  several  steps.  The  course 
taken  is  that  prescribed  by  such  charters  gen- 
eraUy.    See,  3  P.  Acts,  199,  205,  281,  344,248. 

The  time  from  which  and  at  which  beneflts 
and  damages  are  calculated  and  fixed  is  at  the 
time  of  the  taking.  MIU,  Em.  Dom.,  gg  165, 
174;  Pierce.  R.  B.,  209. 

Ao  entire  payment  may  be  made  in  benefits. 
When  no  damages  are  suffered  over  the  local 
and  peculiar  benefit  the  owner  has  already  been 
compensated.  Mill,  %  151,  citing  Niehola  v. 
Bridgeport,  tupra;  Trinity  College  v.  Harfford, 
82  Conn.,  462;  Chicago  A  Rut.  R.  B.  Q>,  v. 
Pranks.  70  lU.,  288. 

For  any  change  in  the  plan  made  after  the 
assessment  the  owner  may  have  his  remedy, 
but  not  by  attacking  the  validity  of  the  original 
amdemation.   MlIF,  §  319. 

A  deviation  in  the  route  at  some  other  point 
than  on  complainants'  land  cannot  be  com- 

?lained  of.  Nevston  v.  Agr.  B.  R.  R.  Corp., 
5  Gray,  27. 

Want  of  notice  to  other  parties  cannot  be 
taken  advantage  of.  JNeJWtv.  Sofem,  14  Oray, 
490. 

The  fact  that  one  owner  appeals  cannot  enure 
to  the  benefit  of  one  not  appealiog.  MeKee  v. 
St.  Louis,  17  Mo.,  184. 

There  is  no  contract  with  surrounding  prop- 
erty holders  that  a  public  improvement  shall  al- 
ways continue  as  at  present.    Mill,  §  817. 

Although  a  certain  portion  of  land  is  de- 
cribed  in  a  petition  as  necessary  tot  the  Im- 
provement, a  certain  portion  may  be  left  out  if 
needed.   Hill,  814. 

The  officers  of  a  city  cannot  make  a  contract 
by  which  thej  shall  deprive  themselves  of  the 
exercise  of  discretion  in  discontinuing  a  street. 
Martin  v.  Mapor,  1  HiU,  545. 

The  ownOT  cannot  obstruct  the  road  although 
the  damages  have  not  been  paid.  Chapman  v. 
Qatea,  54  N.  Y.,  182. 

See  also,  as  to  compensation,  Terrv  r.  Sart- 
fard,  89  Conn.,  386,  m. 
58 


Park,  Oh.  J.,  delivered  the  opinion  of  the 

court: 

It  appears  in  this  case,  that  the  loetu  in 
lies  within  the  limits  of  a  lay-out  and  alteration 
of  White  and  Canal  Streets  in  the  Borough  of 
Danbury;  which  alteration  was  snbsequeotly 
formally  accepted  by  the  Borough  at  a  spedal 
meetine  duly  warned  and  held. 

All  this  was  done  previously  to  the  commis- 
sion of  the  acts  complained  of  by  the  plaintiff; 
and  the  only  question  is:  did  the  lay-out,  tad 
acceptance  of  the  same,  constitute  the  ahen- 
tion  a  p^  of  the  public  streets? 

If  it  did,  then  the  plaintiff  has  no  cause  to 
complain,  and  the  court  below  committed  no 
error  in  so  deciding.  If  it  did  not,  then  oror 
was  committed  by  the  court,  and  the  judgmmt 
must  be  reversed. 

It  appears  further  in  the  case  that  the  warden 
and  burgesses  appraised  no  damages  for  the 
lands  taken  for  the  alteratitm,  on  the  ground 
that  the  benefits,  resulting  to  the  owners  of  the 
same  from  the  alteration,  would  be  greater  than 
their  damages  respectively;  and  that  one  of  the 
owners  haaappealed  to  a  Judge  of  the  Superior 
Court  to  reassess  his  damages,  which  appeal 
was  pending  when  the  acUwere  committed  for 
which  the  plaintiff  complains. 

The  plaintiff  insists  that  the  appeal  stayed  all 
proceeaUigs  till  it  should  be  determined^  and, 
therefore,  the  action  of  the  borough  in  accept- 
inff  the  lay-out  and  alteration  was  void. 

There  Is  no  virtue  in  this  claim.  The  appeal 
called  in  question  only  the  damages  of  the  ap 
pellant  Whether  those  damages  were  one  sum 
or  another,  the  plaintiff  and  a!u  others  had  no 
concern. 

It  is  true  the  borouje^  ml^t  have  delayed 
then*  action  in  accepting  the  lay-out  and  alteia- 
tion,  till  the  appeal  had  been  determined,  had 
they  felt  so  disposed.  But  they  saw  fit  to  ac- 
cept the  same  during  its  pendency,  and  they 
were  bound  by  their  action  as  much  as  they 
wonld  have  be«n,  bad  they  waited  for  its  de- 
termination, the  only  difference  being,  Uiat  op 
to  the  acceptance  the  borough  could  have  aban- 
doned the  attempted  improvement,  which  after- 
wards was  not  in  their  power,  and  therefore 
they  would  have  had  a  longer  time  for  con^- 
eration  of  the  question  of  abadonment  in  one 
case  than  in  the  other. 

But  it  is  said  that  the  plaintiff,  like  the  otbeis, 
was  assessed  no  damages  on  the  grooad 
that  bis  benefit,  from  the  alteratiim.  would  be 
greater  than  Ids  damages ;  that  such  benefit 
could  result  only  from  the  whole  alteration 
being  made. 

This  is  true.   But  the  appeal  does  not  and 
could  not  prevent  the  whole  alteration  fnKH 
being  made.    It  only  calls  in  question  the 
pellant's  damages,  as  we  have  seen. 

The  borough  is  now  bound  to  make  the  al- 
teration, whether  the  appellant's  damages  tn 
one  sum  or  another. 

The  remaining  questions  raised  by  the  plaintiff 
are  clearly  untenable  and  require  no  disrae- 
sion. 

Thwe  it  no  error. 

In  this  opinion  the  other  Judges  concuned. 
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A.  P.  POND 

V. 

Luther  BAKER  et  al. 

1  Property  held  by  one  ofleer  under 
attachment  eajmot  lawfully  be  takes 
on  process  by  another  oScer;  but 

when  attached,  receipted  for  and  left 
in  the  poaaession  of  the  debtor  it  can 
be  so  ^iken.  So  property  left  in  the 
possession  of  the  debtor,  which  can  be 
■eeared  for  forty  days  by  leaving  a 
copy  of  the  writ  in  the  town  clerk^s  office, 
can  be  lawfully  taken  by  a  second  ofDcer, 
after  the  eipiration  of  the  forty  days. 
So  the  aeeond  attachment  will  be  held 
valid,  where  it  does  not  appear  from  the 
ease  that  the  pn^erty  was  ehar(ed  9gi 
M  exeentioB  seasonably  issued  on 
Um  prior  Jndpnent. 

3.  The  plaintilT  as  ofllcer  attached  cer- 
tain property  in  the  possession  of  a 
lessee.  'Hie  return  was.  in  part,  "I 
•erred  this  writ  by  attaching  as  the 
property  of  the  within  named  defendant 
all  the  real  estate  in  said  town  of  M — . 
etc.,  all  the  neat  cattle,  horses,  hogs  and 
sheep,  cows,  oxen,  etc.,  now  on  or  kept 
on  said  farms,  lands  and  premises  or 
any  part  thereof,  by  the  said  G.  M. Camp- 
bell; and  on  thesameday  I  gave  the  said 
defendant,  and  also  the  said  G.  M.  Camp- 
bell, lessee  to  the  occupancy  of  said 
farms,  lands  and  premises,  unmedlate 
and  personal  notice, "etc  The  defend- 
ant had  only  one  farm  leased  to  C. ;  and 
on  it  were  twenty-one  cows,  nineteen 
yearlings,  fifteen  calves,  one  horse,  etc. , 
leased.  Held,  that  in  view  of  the  act- 
ual condition  of  the  property,  the  live 
stock  on  the  farm  was  legally  attached; 
and  that  the  return  was  snfllcient  to 
inform  the  defendant  and  any  reason- 
able, prudent  person  dealing  with  him, 
that  the  property  was  under  attachment. 

"S.  The  question,  whether  the  plaintiff 
■honld  have  taken  pK>sses8ion  of  the 
property  immediately  on  the  expiration 
of  the  lease,  is  not  involved,  as  the  de- 
feodants.whoBave  converted  the  prop- 
erty in  the  case,  are  the  assi^ees  of 
the  defendant  in  the  original  case,  and 
stand  only  on  his  rights;  and  the  attach- 
ment was  valid  as  to  him  without  a 
change  of  possession. 

4.  The  intereet  which  the  lessor  had  in 
the  hay  and  grain  raised  on  the  farm  by 
the  lessee  was  not  attached,  as  it  was 
not  in  existence  at  the  time  of  attach- 
ment, althoay h  by  the  terms  of  the 
lease,  the  hay  was  snbatitnted  for  the 
hay  that  was  l^ally  attached. 

5.  The  damai^s  are  to  be  estimated  at : 
the  time  of  the  conversion,  not  at  the 
time  of  the  attaehmentt 

(Decided  Jtamry  I**  IWB-) 

TRESPASS  and  trover.   Plea,  general  issue. 
Trial  by  court.    September  Term,  1884. 
Judgment  lor  the  defendanls.  Beveneif, 
n. 
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It  appeared:  on  October  1,  1878,  and  for 
some  time  previous  thereto,  one  John  Campbell 
was  the  owner  of  a  farm  in  Montgomery,  known 
as  the  Eelton  farm;  and  on  October  1,  the  per- 
sonal property  declared  for  was  on  said  farm 
and  in  bis  possession.  On  October  1,  John 
Campbell  leased  said  farm  to  O.  H.  Campbell 
for  one  year,  by  a  verbal  lease.  The  lessee  was 
to  have  the  use  of  one  horse,  twenty-one  cows, 
one  double  wagon,  one  pair  of  work  harnesses, 
one  set  of  traverse  sleds,  one  horse  rake,  one 
mowing  machine,  two  plows,  one  drag,  one 
grindstone,  five  ahoats,  and  the  sugar  tools  then 
on  said  farm  (and  returned  as  attached  by  the 
plaintiff)  during  the  said  term,  and  the  right  to 
use  the  horse  power,  thresher  and  aaws  to  do 
his  own  threshingand  saw  bis  own  wood;  and 
all  the  products  ofthe  farm,  except  the  hay,  were 
to  be  em^ly  divided  between  the  lessor  ukI 
lessee.  The  lessee  went  into  the  possession  of 
the  said  farm  and  personal  property  under  said 
lease  on  October  3,  1878,  and  continued  io  pos- 
session during  said  term.  The  bay  grown  on 
said  farm  in  1878  was  cut  and  stored  on  said 
farm  by  John  Campbell,  and  was  fed  to  the 
stock  on  said  farm  m  the  winter  of  1878  and 
1879;  and  it  was  agreed  at  the  time  said  lease 
was  made,  that  G.M.  Campbell  should  cut  and 
store  the  hay  that  might  grow  on  said  farm  in 
1879,  for  the  benefit  of  J^n  Campbell.  At  the 
time  said  lease  was  made,  John  Campbell  was 
the  owner  of  nineteen  yearling  heifers,  which 
were  then  on  aaSd  farm,  and  the  same  that  were 
claimed  to  have  been  attached  bv  the  plaintiff; 
and  it  was  agreed  that  said  hei^rs  should  be 
kept  on  said  farm,  and  those  that  might  come 
in  should  be  milked  by  G.  M.  Campbell,  with 
the  cows  that  were  leased,  and  the  products  of 
the  whole  equally  divided;  and  the  lessor  and 
lessee  were  at  equal  expense  in  hiring  help  to 
take  care  of  said  heifers  and  other  slock,  dur- 
ing the  winter  of  1878-9. 

Thirteen  of  said  heifers  did  come  in  in  the 
spring  of  1879,  and  were  milked  by  G.  M.  Camp- 
bell during  the  time  he  occupied  said  farm. 

John  Campbell,  at'  the  time  the  lease  was 
made,  reserved  the  rigbt  to  occupy  a  portion  of 
the  house  on  said  farm  and  resided  therein  dur- 
ing the  continuance  of  the  lease.  On  Novem- 
ber 25,  1878,  George  Wilklns  prayed  out  a  writ 
of  attachment  in  his  favor  and  against  John 
Campbell,  and  the  defendant  Stiles  as  trustee, 
returnable  to  the  April  Term,  1879,  of  the  La- 
moille County  Court,  demanding  $6,000  dam- 
ages; and  the  same  was  placed  in  the  plaintiff's 
hands,  who  was  then  a  deputy-sfaeria  for  the 
County  of  Franklin,  for  service.  On  November 
29,  li<lH.  the  plaintiff  served  said  writ  in  the 
manner  indicated  by  the  original  and  amended 
returns  made  upon  the  same. 

It  appeared  from  a  copy  of  an  assignment  and 
bonds  filed  in  the  probate  court,  that  on  August 
16, 1879,  the  said  John  Campbell  executed  an 
assignment  under  Uieproviaonsof  ch.  67  of  the 
General  Stamtes,  and  therein  selected  and 
named  the  defendants  assignees.  They  accepted 
said  appointment  and  filed  the  bonds  in  the 
probate  court. 

At  the  time  said  assijniment  was  executed 
said  property  all  remained  on  said  farm.  £arlv 
in  the  morning  of  October  3,  1879,  the  defend- 
ants removed  all  the  property  so  attached  by 
the  plaintiff  off  from  said  farm,  and-took  and 
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have  ever  since  retained  the  posBession  of  the 

same. 

The  other  facts  are  snffidently  stated  in  the 
opinion. 

Uemt.  H.  It.  Butedt*  H.  C.  Adama.  and 
CroH  A  Start,  for  the  plaintiff: 

The  offlcer's  return  was  sufficient.  All  that 
is  required  is,  that  the  property  be  described 
with  reasoDable  certainty,  that  the  defendant 
and  any  person  having  any  dealings  with  him, 
aided  by  inquiries  suggeBted  by  the  return,  may 
identify  the  property.  Buekfin  t.  Orampton. 
30  Vt.,  261;  FuUam  v.  Stmms,  80  Vt.,  457; 
Harding  V.  Gobitrn,  13  Met.,  833;  Window  v. 
Merchants  Im.  Co.,  4  Met.,  315;  Burditt  v. 
ffunt,  25  Me.,  419;  WiUey  v.  Snyder,  84  Mich., 
60.  See  this  case  reported  in  65  Vt,  400;  and 
in  56Vt.,674. 

The  propertr,  although  in  the  possesEion  of 
a  lessee,  was  legally  attached.  Gen.  Stats., 
ch.  88.  §  33;  Br^/iamv.  Avery,  48  Vt.  602. 

The  defendanta  as  assignees,  stand  in  the 
place  of  John  Campbell,  the  lessor.  Pond  v. 
Baker,  86  Vt,  674;  Gen.  Stats.,  ch.  68,  S  10. 

The  rule  of  damages  Is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion.  1  Add. 
TorU,  457;  TkrcUl  v.  Laihrop,  80  Vt.,  807;  88 
Vt,  566. 

Menrt.  S.  H.  tLojcB  and  E.  R.  Powell, 

for  defendants: 

The  property  was  under  attachment  when  the 
plaintiff  served  bis  writ,  and  his  attachment 
was,  therefore,  invalid,  the  first  being  made  by 
another  olBcer.  West  River  Bank  v.  Gorham, 
88Vt.,  649;  Rogers  v.  Fairfield,  86  Vt.,  641; 
VinUmv.  Bradford,  18 Mass.,  114;  Bobititon  v. 
Entign,  6  Gray.  800. 

The  amendment  adds  nothing  to  the  return. 
The  property  must  be  deacriljed  with  reason- 
able certainty ;  the  statute  expressly  requires  that 
It  shaU  be  described.  R.  L.,  §  881;  Drake,  At- 
tach. §  204. 

It  must  be  "described  with  a  good  degree  of 
exactness  and  particularity  In  order  to  ahow 
identity."  Shaw,  Ok.  J.,  in  Baxter  r.  Biee,  21 
Pick., '197:  Brooks  v.  I^brr, 51  Vt,  896;  Jeieett 
V.  G«yer,88Vt,20e;iWv.  B(ife3r,56  Vt,400. 

The  plaintiff  attached  the  reversionary  interest 
of  the  lessor.  R.  L.,  %  1191.  He  could  hold 
only  what  he  attached.  The  title  was  in  debt- 
or. First  Ward  Nat.  Bk.  v.  J^cww*,  136  Mass., 
378;  Jenks  v.  SiUoway,  80  Vt,  600. 

Th&plainttff  had  imhr  an  attachment  lien. 
Trover  will  not  lie.  6  Wait,  Act  &  Def.,il51: 
Clark  V.  Drapar,  19  N.  H.,  419;  WinMhipy. 
Neale,  10  Gray,  883;  DM*  v.  Hareourt,  SO 
Wend.,  41. 

The  property  should  have  been  attached  as 
the  lessor's,  and  described  as  in  the  hands  of  the 
lessee.  Meuleyy.  Zeigler,  28 Tex.,  88;  Drake, 
Attach.,  g§  307,  856;  Olayv.  Neilson,  5  Rand., 
696. 

Ttie  assignment  was  good  as  against  a  prior 
invalid  attachment.  I/ey  v.  Dunham,  3  Johns, 
Ch.,  183;  Burr.  Assts.,  289;  BaU  y Dennison, 
17  Vt,  810;  KtUogg  v.  BUiwson,  15  Barb.,  66; 
Bia^  T.  T^MRfwm,  9  Conn..  68. 

Roas*      detlrered  thecndnionof  the  court; 

The  defendants  contend  that  the  attachment 
made  try  the  plaintiff,  if  sufficient  in  other  re- 
roects,  was  inoperative  to  create  any  ilen  in  his 
»Tor  on  a  portion  of  the  property  returned  by 
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him  as  attached,  for  the  reason  that  it  was  then 
under  an  attachment  made  by  H.  B.  Ladd  as 
constable  ef  Monlgomeiy.  Ladd's  attachment 
was  made  on  July_  18, 1878,  by  leaving  a  oopj 
of  ttfe  writ  with  hia  return  thereon  in  Uie  town 
clerk's  office.  It  is  settled  that  while  sudi  an 
attachment  of  personal  property  exists,  the  same 
property  cannot  lawfully  be  attached  by  another 
officer,  either  by  leaving  a  proper  copy  of  his 
process  in  the  town  clerk's  office  or  by  takine 
possession  of  the  property.  Beach  v.  Ahboti,\ 
Vt,  605;  Bood  v.  Scott,  5  Vt. ,  368;  We«t  Biter 
Bank  v.  QorJiam,  38  Vt,  649. 

But  within  forty  days  of  the  attachment  nude 
by  H.  B.  Ladd,  the  defendant  procured  a  re- 
ceiptor for  a  part  of  the  personal  property  bo 
attached,  and  the  receiptor  allowed  the  iwop- 
erty  receipted  to  remain  in  the  possession  of  the 
defendant  in  the  writ.   The  property  thus  sit- 

«ted  could  lawfully  be  attached  by  the  plaint- 
.  Seaeli  v.  AhboU,  supra. 
Certain  of  the  remainder  of  the  personal 
property  attached  by  Ladd  by  copy  in  the  towa 
clerk's  office  he  was  required  to  take  possea^oo 
of  within  forty  days  sifter  making  the  aUach- 
ment,  or  bis  attachment  became  void  as  to  sub- 
sequent attaching  creditors  and  bona  fide  pur- 
chasers. No.  70.  of  Acts  of  1876.  Ladd  did 
not  take  possession  thereof,  and  this  part  of  the 
property  could  lawfully  he  attached'  br  Uie 
plamtiff.  Aportionof  the  property  was  of  such 
a  character  that  Ladd's  attachment  thereof  by 
copy  in  the  town  clerk's  office  remained  in  force, 
notwithstanding  he  did  not  take  possession 
thereof.  But  in  regard  to  this  portion  of  the 
property,  the  case  fails  to  find  ttiat  execution 
was  aeasoiiably  taken  out  on  the  judgnust  re- 
covered In  the  suit  in  which  the  attachment  was 
made  br  Ladd,  or  that  the  property  was  law- 
fully charged  on  said  execution  so  as  to  pre- 
serve the  lien  created  bv  the  attachment.  Hence, 
the  attachment  made  hy  Ladd  does  not,  on  the 
facts  found  by  the  county  court,  interfere  with 
the  attactmient  made  by  the  plaintiff;  and  the 
question  is  as  to  the  sufficiency  of  what  was 
done  by  the  plaintiff  to  create  a  valid  attach- 
ment of  the  property  in  suit. 

2,  Various  objections  are  urged  to  the  valid- 
ity of  the  attempted  attachment  of  the  property 
in  suit  bv  the  piaintiff.  It  appears  tliat  John 
Campbell,  the  defendant  in  the  suit  in  which 
the  attachment  was  made,*  on  October  1, 1876, 
leased  his  fum  and  most  of  the  proper^  in  atiit 
to  G.  M.  Campbell  for  one  year,  and  ne  took 
possession  October  3,  1878.  'The  attachment 
by  the  plaintiff  was  made  on  November  29, 
1878.  The  validity  of  this  atta2:bment  depends 
upon  the  amended  return  upon  the  writ  upon 
which  it  was  made.  The  defendants  contend 
that  the  return  does  not  sufficiently  describe  the 
propertv,  to  make  a  valid  attachment  thereof; 
that  it  does  not  attach  it  as  the  prt^erty  of  the 
defendant,  John  Campbell;  and  that  certain  of 
the  property  was  not  mcluded  in  the  lease  to  6. 
M.  Campbell.  The  lessor's  interest  in  property 
leased  can  only  be  attached  in  the  manner  pro- 
vided by  the  statute,  by  giving  the  lessee  a  aniy 
authenticated  copy  of  the  writ  on  whidi  the 
attadiment  is  made  with  the  return  of  the  offi- 
cer thereon  describing  it.  R.  L.,  g  1190;  Br^- 
ham  V.  Avery,  48  Vt,  603. 

The  officer's  return  In  this  case  was  not  com- 
mended for  clearness  andjterapicuity  when  be- 
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fne  this  court  between  these  eame  parties  u 

Sorted  in  55  Vt.,  400.  This  court  then 
Li88d  to  pass  upoD  the  sutBcieney  of  the 
plaiDtifl'a  return  to  attach  the  property  in  the 
hands  of  the  lessee,  0.  M.  Campbell.  It  must 
be  confessed  that  the  return  is  by  no  means  a 
model  to  be  commended  to  officers  to  follow  in 
the  future.  There  is  much  in  it  that  is  appar- 
ently confusing  by  its  attempt  to  cover  every- 
thing  and  everybody.  In  this  suit  the  plaintiff 
Beetu  to  recover  mainly  the  property  which  he 
claims  to  have  attached  in  the  haods  of  G.  M. 
Campbell,  as  the  lessee  thereof  from  the  defend- 
ant, John  Campbell;  and  for  that  puipoae,  in 
fairness,  the  return  ^ould  be  read  with  refer- 
ence to  said  lessee  and  defendant,  John  Camp- 
beO,  and  all  other  indefinitely  described  per- 
sons should  be  eliminated  therefrom.  Thus 
eliminated,  the  return  will  sliow  what  the 
plaintiff  claims  to  have  done  with  reference  to 
the  attachment  of  the  property  in  the  hands  of 
G.  H.  Campbell,  as  tJie  lessee  of  the  defendant. 
It  will,  when  the  extraneous  matter,  so  far  as 
relates  to  6.  M.  Campbell  and  John  Campbell, 
ii  eliminated,  read  as  follows: 

"At  Montgomery,  on  the  29th  day  of  No- 
vember, A,  D.  1878,  I  served  this  writ  by  at- 
taching, as  the  property  of  the  within  named 
defendant,  all  the  real  estate  in  said  Town  of 
Kontgomery.  And  on  the  same  day  I  attached 
an  the  hay,  grain  in  the  straw,  com,  com  in  the 
crib  and  in  the  stalk,  potatoes  in  the  cellar,  and 
implements  for  the  manufacture  of  maple  sugar, 
in  the  house,  barns,  sheds,  cellars,  and  other 
buildings  on  the  farms,  lands  and  premises  oc- 
cupied oy  one,  Q.  M.  Campbell,  as  tenant  to 
or  claiming  to  be  tenant  to  me  said  defendant, 
situated  in  Montgomery  aforesaid;  and  I  also 
on  the  same  day  attached  all  the  nesA  cattle, 
horses,  hogs  and  sheep,  cows,  oxen,  young  cat- 
tle, and  all  mares,  geldings,  stallions,  colts  and 
weanling  pigs,  Iambs,  now  on  or  kept  on  said 
farms,  lands  and  premises,  or  any  part  thereof 
by  the  said  O.  M.  Campbell;  and  on  the  same 
day  I  gave  the  said  defendant,  and  also  the  said 
0.  M.  Oanrpbell,  lessee  to  the  occivpanc^  of  said 
forms,  Ifmw  and  premises,  imnwmata  and  per- 
■onal  notice  of  said  attachment;  I  also,  on  the 
same  day,  attached  three  double  wagons,  four 
pairs  traverse  sleds,  two  pairs  double  harnesses, 
one  single  hamess,bne  horse  power  and  thresher, 
saw  rig  and  separater,  one  circular  saw,  one 
siogle  sleigh,  two  mowing  machines,  one  horse 
take,  one  tedder,  Ave  plows,  three  drags,  one 
nindstooe;  ail  of  which  personal  property  I 
found  in  the  hands  and  possession  of  said  Q.  H. 
Campbell,  who  claims  to  hold  the  same  as  les- 
see 01  said  defendant;  and  on  the  same  day  I 
delivered  to  the  said  G.  M.  Campbell,  a  true 
and  attested  copy  of  this  writ  of  attachment 
with  a  list  of  the  property  so  attached  thereon 
indorsed,  with  mv  return  hereon  thereon  en- 
dowed." 

As  said  try  Veazey,  J.,  in  66  Vermont,  when 
this  return  was  before  this  court:  "Reasonable 
intendments  are  made  in  favor  of  officer's  re- 
tains. Tlie  presumption  of  law  Is  in  favor  of 
their  legality.   DrcOx  v.  Mooney,  81  Vt.,  619. 

A  vaud  ben  is  created  by  attachment  by 
copy  in  town  clerk's  office  when  the  return 
is  sufflcientty  precise  to  show  the  identity  of  the 
ty.    FuUam  v.  ataim»,  80  Vt.,  448." 
I  same  intendmaits  and  presumptions  in 
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favor  of  the  return  apply  where  the  attachment 
is  of  property  of  the  lessor  in  the  hands  of  the 
lessee,  by  copy  delivered  to  the  lessee.  Giving 
force  and  efficacy  to  this  rule  of  constraction, 
we  think  the  plaintiff's  return  sufficiently  shows 
that  the  property  attempted  to  be  attached  in 
the  hands  of  the  lessee  was  the  property  of  the 
lessor,  John  Campbell,  the  defendant  in  the 
writ.  But  the  defendants  contend  that  the 
statements  in  the  return,  "all  the  bay,  grain  in 
the  straw,  etc.,  all  the  neat  cattle,  horses,  hogs 
and  sheep,  cows,  oxen,  young  cattle,  and  all 
mares,  etc.,  now  on  or  kept  on  said  farm,  etc., 
by  the  aald  O.  M.  Campbell,"  is  too  indefinite; 
that  they  should  be  described  by  number,  quan- 
tity or  other  and  more  definite  specification. 
The  rale  in  this  State,  which  has  prevailed  in 
regard  to  the  decree  of  deflnlteness  of  specifi- 
cation and  description  in  the  return  of  an  offi- 
cer of  property  attached,  is  that  laid  down  in 
Bucklinv.  Orampton,  80  Vt.,  361. 

It  is  there  stated  by  Hall,  uT.,  as  follows:  "In 
order  to  give  an  officer  the  constructive  posses- 
sion of  property  attached  by  leaving  a  copy 
with  the  town  clerk,  it  is  undoubtedly  trae 
that  it  mu«t  be  described  with  reasonable  cer- 
tainty; but  such  reasonable  certainty  is  all  that 
is  required.  Tbe  sufficiency  of  the  return  in 
this  respect  can  only  be  determined  by  applying 
it  to  the  actual  state  ot  the  debtor's  property  at 
the  time.  If  the  debtor  have  no  such  property 
as  that  described,  the  attachment  can  have  no 
operation.  If  be  have  such  property,  the  ques- 
tion is  whether  it  has  been  sufficiently  pointed 
out,  to  enable  the  debtor  and  those  with  whom 
he  may  detil  to  be  informed  that  it  is  attached." 

Apply  these  tests  to  the  return  of  the  plaint- 
iff. The  actual  state  of  .the  property  of  the 
debtor  in  controversy  at  the  time  of  the  attach- 
ment was  as  follows:  he  had  but  one  farm  in 
the  Town  of  Montgomery,  leased  to  G.  M. 
Campbell.  If  be  had  had  three  or  four  farms 
so  leased,  the  plaintiff's  return  might  and 
doubtless  should  receive  very  different  consid- 
eration. On  this  farm  the  debtor  had,  at  that 
time,  fifteen  odves,  nineteen  yearlings,  twen»'- 
one  cows,  one  horse  and  Ave  pigs,  besides  tine 
wagons,  ideighs,  thresher,  etc.  'The  farm  is 
described  as  located  in  Montgomerv,  and  in  the 
occupancy  of  G.  M.  Campbell.  This  descrip- 
tion of  tbe  farm  is  sufficient,  to  enable  the  debtor 
and  anyone  who  might  have  occasion  to  deal 
concerning  it,  to  identify  it.  The  cows  then 
on  the  farm  would  have  been  no  more  Identi- 
fied, nor  would  the  debtor  or  those  who  might 
have  occadon  to  deal  with  him  have  known 
any  better  or  more  certainly  what  cows  were 
attached,  if  the  plaintiff  had  described  them  as 
twenty-one  cows  rather  than  all  the  cows  on  the 
farm.  The  use  of  the  numerical  number  would 
have  added  nothing  to  their  information  in  thia 
respect.  If  the  debtor  then  had  more  than 
twenty-one  cows  on  the  fann,  tbe  use  of  the 
number  twenty-one,  in  the  plaintiff's  return, 
would  have  given  additional  uncertainty  to  their 
identification,  and  lessened  the  information  fur- 
nlshed  by  the  return  of  the  particular  cows  at- 
tached. In  the  theu  state  of  the  debtor's  prop- 
erty, the  word  "all"  conveyed  as  much  and  as 
d^nite  infomiation  of  the  cows  attached,  as 
tiie  use  of  twenty-one  would  have  done.  The 
same  i^eaaoning  is  applicable  to  the  other  live 
stock  then  on  the  fiirm.   To  Identify  the  prop- 
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erty  described  io  either  case,  extrinsic  evidence 
or  evidence  outside  of  the  return  would  have 
to  be  lescHted  to,  namely:  evidence  to  show  the 
fnrticular  cows  ttial  made  up  the  twenty-one 
-cows,  or  all  the  cows  t^en  on  the  farm,  and 
named  in  the  return.  While  the  return  stating 
that  the  oflBcer  attached  all  the  personal  prop 
■erty  of  the  kind  named  in  a  town,  has  been  held 
too  indefinite  to  createa  valid  attachment  (Aiu/ 
V.  Burton,  82  Yt.,  148;  Bogertv.  Fairfi^,  86 
Vt. ,  641),  it  has  not,  so  far  as  we  are  informed, 
ever  been  held,  in  tiiis  St^te  or  elsewhere,  that 
a  description  in  a  return  or  conveyance  was  in- 
operative because  of  indeflniteness*wbich  de- 
scribed the  property  as  all  the  property  of  the 
particular  kind  named  in  the  poeseiasioD  of  a 
particular  pereon,  on  a  designated  farm  in  a 
town. 

In  WinOm  v.  llereharM  In*.  Cb.,  4  Met, 
806,  it  is  held  that  a  mortgage  of  all  the  goods, 
etc.,  in  and  about  a  certain  building,  is  valid  as 
to  all  nicies  that  can  be  identified.  The  same 
is  held  in  Harding  v.  Golbum,  12  Met.,  388;  and 
in  Burdittv.  Hunt,  25  Me.,  419. 

We  think  that  the  description  of  the  live 
stock  In  the  idaintiff'a  return  i$  auffloient  to  com- 
ply with  the  rule  enunciated  In  Bueidin  v. 
Grampton,  tvpra;  that,  when  read  with  refer- 
ence to  the  situation  and  condition  of  John 
Campbell's  property  in  the  possession  of  G.  M. 
Campbell  as  his  lessee  on  the  farm  leased,  it 
was  sufficient  to  inform  .John  Campbell  or  any 
reasonable,  prudent  person,who  might  have  oc- 
casion to  d^  with  him  in  regard  to  any  of  the 
same,  that  it  was  under  attuhmeoit  by  the 
plaintiff. 

We  also  think  that  the  thirteen  vearliog  heif- 
•ers  whidi  came  in,  and  the  horse  power, 
threshers  and  saws  were,  by  the  contract,  in- 
cluded in  the  lease.  The  leasee  was  entitled  to 
their  possession  and  use  during  the  term  of  the 
lease.  The  plaintiff  would  have  been  a  tres- 
passer if  he  had  undertaken  to  remove  them 
from  the  lessee's  possession.  The  property, 
other  than  the  live  stock  in  the  lessee  s  posses- 
sion, is  described  by  number  as  well  as  kind. 
It  is  not  seriously  contended  that  tiie  return  in- 
sufficiently describes  this;  and  yet  it  could  be 
indentifled  only  1^  evidence  extrinsic  to  the 
return. 

8.  It  is  further  contended  that  the  plaintiff 
lost  the  lien  created  by  his  attachment,  by  his 
failure  to  take  possession  of  the  property  im- 
mediately upon  the  expiration  of  the  lease  to 
O.  M.  Campbell.  On  the  facts  found,  the  lease 
expired  on  the  first  or  second  day  of  October, 
1879.  When  the  attachment  was  made,  the 
plaintiff  asked  O.  M.  Campbell,  in  the  pres- 
ence of  John  Campbell,  what  property  was 
included  in  the  lease  and  when  the  lease  ex- 
pired. G.  H.  Campbell  replied  that  all  the  per- 
sonal propertv  on  the  farm  was  included  in 
the  lease,  and  that  the  lease  expired  October 
3,  1872.  The  statute,  R.  L.,  gt^  1189,  1190, 
•  1191,  authoriziog  an  attachment  and  sale  of  the 
interest  of  the  lessor  in  property  leased,  while 
in  the  leesee's  possession.  Is  sdlaiit  in  regard  to 
the  duty  of  the  officer,  or  what  Is  necessary  to 
be  done  by  him  to  preserve  the  attachment,  if 
the  lease  or  bailment  should  expire  before  the 
sale.  It  is  claimed  by  the  defendants  that  the 
officer  must  take  possession  of  the  property  the 
moment  the  lease  expires,  or  the  \vsn.  created  by 
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the  attachment  is  lost.  There  seems  to  be  force 
in  the  contention,  under  the  decision  in  this 
State,  that  if  the  pn^ierty  pending  the  attach- 
ment is  released  from  the  operation  of  the  lease 
and  returns  to  the  possession  of  the  lessor, 
it  becomes  subject  to  attachment  by  other 
creditors  of  the  lessor,  and  to  sale  to  bojia  fide 
purchasers.  But  how  Uie  law  should  be  held 
on  the  supposed  state  of  facts,  we  have  no  oc- 
carion  to  inquire  nor  decide.  The  proper^  h» 
not  returned  to  the  poasesrion  of  the  uasor  and 
there  been  attached  by  other  creditors  of  the  les- 
sor, or  been  purchased  bv  bona  fide  purchasers. 
On  July  18,  1879,  John  'Campbell  assigned  all 
his  property  to  the  defendants  for  the  benefit  of 
all  his  creditors.  The  defendants,  early  on  the 
morning  of  October  8,  1879,  took  possession  of 
all  the  property  attached,  removea  it  from  the 
farm  and  have  converted  most  of  it  into  duhiot. 
The  plaintiff  appeared  at  the  farm  Octobers, 
1879,  after  the  defendants  had  taken  possemkm 
of  the  property  and  removed  it,  and  demanded 
the  property  of  the  lessee,  and  subsequentlv 
and  before  bringing  this  suit,  of  the  defend- 
ants. If  it  was  the  duty  of  the  plaintiff  to  as- 
certain the  time  when  the  leaseex^red  and  take 
possession  of  the  property  attached  at  theexfH- 
ration  of  the  lease  to  preserve  the  lien  created 
by  the  attachment  in  the  hands  of  the  lessee, 
we  think  all  that  can  be  required  of  the  officer 
is  the  exercise  of  reasonable  and  prudent  in- 
quiry to  ascertain  the  time  when  the  lease  ex- 
pires, and  reasonable  diligence  to  take  posses- 
sion of  the  property  at  the  expiration  of  Uie 
lease.  This  the  pl^tifl  did.  The  lease  was 
unwritten.  He  inquired  of  the  lessee  in  the 
presence  of  the  lessor.  He  was  present  to  take 
possession  of  the  property  on  the  very  day  on 
which  he  was  informed  the  lease  expired.  Any 
stricter  rule  would  be  open  to  the  practice  of  fre- 
quent and  gross  frauds  on  the  attaching  officer 
and  creditor.  It  may  well  be  questioned 
whether,  under  the  law  when  an  attachment 
was  made  of  property  in  the  hands  of  a  bailee, 
pledgee  or  lessee,  such  bailee,  pledgee  or  lessee 
can  lawfully  deliver  the  property  so  attached 
OD  the  termtoation  of  the  bailment,  pledge  or 
lease,  to  the  owner;  whether  by  the  attachment 
the  law  has  not  impounded  it  lu  his  hands,  and 
whether  he  is  not  under  a  legal  duty,  at  least, 
to  notify  the  officer  of  its  tamination  and  call 
upon  him  to  take  possession.  But  on  the  facts 
of  this  case  there  is  another  satisfactory  answer 
to  this  contention.  The  defendants  are  neither 
attaching  creditors  nor  bona  fide  purchasers  of 
Ihe  property.   Stickney  v.  (h-ane,  85  Vt.,  89. 

They  occupy  against  the  plaintiff  in  that  re- 
.  spect  no  better  position  then  their  assignor, 
'  John  Campbell.  Against  him,  the  plaintiff's 
attachment  of  the  property  continued  valid, 
whether  made  by  a  legally  authenticated  copr 
of  the  writ  with  his  return  delivered  to  O.  AL 
Campbell  as  lessee,  or  by  like  copy  and  return 
lodged  in  the  town  clerk's  office,  although  he 
did  not  take  actual  possession  of  the  personal 
property  so  attached.  No.  70,  Acts  1878; 
Biodgett  v.  Addmt,  24  Vt.,  26. 

Such  attachments  being  legal,  when  made, 
created  a  legal  lien  on  the  nroperty  attached 
which  continued  in  force  against  the  defendant, 
without  more  being  done  by  the  officer,  until 
thirty  days  after  final  judgment  in  the  suit  on 
which  the  attachment  was  made.    Hence,  the 
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plsintifl*s  attachment  of  the  calTes,  which  were 
not  Included  in  the  lease  as  agreed  upon  by  the 
parties  thereto  hy  a  copy  of  the  writ  in  the  town 
Jerk's  office,  was  vaiid  againBt  these  defend- 
antB.  Therefore,  it  is  unnecessary  to  cooBider 
whether  John  Campbell  and  his  assignees  are 
estopped  by  the  statement  of  O.  M.  Campbell 
that  the  calves  were  included  in  the  lease  and 
that  the  lease  expired  October  8, 1879.  The 
eiecution  on  the  judgment  In  favor  ^  at- 
lachine  creditors  was  seasonably  taken  out  and 
[dscedin  the  plainti£f's  hands  for  collection, 
sod  the  property  attached  duly  demanded  and 
duuved  thereon.  This  perfected  the  right  of 
the  ^intiff  to  recover  tiie  value  of  the  prop- 
erty thus  legally  attached  and  charged  in  exe- 
cotton  against  John  Campbell. 

The  hay  and  grain  raised  on  the  farm  by  the 
lessee  under  the  lease  was  not  in  existence  when 
the  attachment  was  made,  and  therefore  could 
not  be  attached  Although  by  the  terms  of  the 
lease  the  bar  cut  by  the  lessee,  in  1870,  was 
KQbstituted  for  the  liay  on  the  premises  when 
the  lease  was  agreed  upon,  whicn  latter  was  le- 
gally attached  oy  the  plaintifl,  it  was  not  at- 
tached, and  the  plainti£f  never  acquired  any 
right  to  it  and  cannot  recover  for  fla  conver- 
son,  nor  for  the  conversion  of  John  Campbell's 
tialf  of  the  com  and  oats  raised  on  the  farm 
that  season. 

1  The  only  remaining  question  is  whether 
^  plaintiff  is  entitled  to  recover  the  value  of 
John  Campbell's  reversionary  interest  in  the 
property  attached  at  the  date  of  the  attach- 
nKnt,or  the  valueof  the  property  attached  when 
converted  by  the  defendants.  We  think  he  is 
fnlitled  to  recover  the  value  of  the  property 
when  converted.  It  is  true,  by  the  provisions 
of  the  statute,  only  the  interest  of  the  lessor  in 
I»op^y  leased  can  be  attached  and  sold.  But 
wtien.  Wore  the  sale,  the  properfrv  is  dls- 
diaiged  from  the  lease,  that  intoest  is  the  en- 
tire value  of  the  prop«ty.  It  is  the  value  of 
Us  interest  in  the  property  at  the  time  of  the 
■ale  and  not  at  the  time  of  its  attachment, 
which  the  cret^tor  u  entitled  to  take  and  apply 
instiisfaction  or  towards  the  satisfaction  of  the 
jadgment. 

l%e  rmiUit,  the  pro  iormajut^inent  €(f  the 
Qmntg  Court  i$  reveraed,  and  jH^mmt  rendered 
for  tfte  plaintiff  to  recovCT  of  the  defoidants 
the  sum  of  91.360.77,  with  Interest  from  Octo- 
)w  5, 1879,  and  his  costs. 


Cheater  B.  NEWBLL 
TOWN  OF  WHITINGHAM. 

The  pUintUr  interlined  the  o»th  at- 
tached to  hU  inventory  required  by  the 
tax  law  of  1880,  with  the  words,  "  to 
my  best  knowledge  and  belief."  The 
Uaters  reftiaed  to  aocapt  it  and  pro- 
eeeded  under  Uie  aeetlon  of  the  stainte, 
ft.  L.,  §  326,  which  directs  them,  in  ease 
of  a  willfnl  omission  to  make,  sweax  to 
and  ddiver  a  le^iral  inventory,  to  ueer- 
taln  ttie  amonnt  of  the  taxpayer's  tuc- 
able  property',  appraise  the  same  and 
double  the  sum  so  obtained,  ma  a  basis 
(or  the  delinquent  list.   Hold*  that  the 

^.  K.  E.  B.,V.  I.  ! 


aetion  of  the  listers  was  lawfttl  %  that 
it  was  the  duty  of  the  plaintiff  to  take 
the  oath  as  formulated  in  the  statute  ; 
and  that  Us  reftisal  was  wlUfiil* 

although  conseientiona. 

(Decided  Jannaiy  »,  UBft.) 

A86UMFSIT.  Plea,  general  issue  with  no- 
tice. Trial  by  Jury,  March  Term,  1884, 
Windham  County.  Judgment  for  defendant 
Affirmed. 

The  court  pro/(>rj/*a  directed  a  verdict  for  the 
defendant,  that  the  question  might  be  settled  by 
the  Supreme  Court.  But  in  doing  this,  the 
court  stated:  "We  think  that  there  is  no  ground 
for  saying  that  Mr.  Newell  acted  in  this  matter 
otherwise  than  in  the  utmost  good  faith  and 
honesty,  and  that  he  really  and  lionestly  enter- 
tained the  doubts  and  scruples  that  he  said  he 
did." 

The  words  "to  my  best  knowledge  and  belief" 
were  inserted  in  the  oath  just  after  the  words 
"taxable  property,"  The  required  oath  was: 

"I,  of  ,  do  soleniiUy  swear  (or 

affirm)  that  the  above  is  a  full,  true  and  correct 
list  and  description  of  all  my  taxable  property, 
both  real  and  personal,  and  all  property  which 
should  be  set  in  the  list  to  me,  and  that  I  have 
set  down  only  such  debts  as  I  am  uncondition- 
ally bound  to  pay,  to  the  amount  of  the  deduc- 
tionclnimed;  that  my  answers  to  these  interrog- 
atories are  correct,  and  that  I  have  not  con- 
veyed or  disposed  of  any  i»Dperty  or  estate  In 
any  manner,  or  created  any  fictitious  debt  for 
the  purpose  of  evading  the  provisions  of  bw, 
or  affecting  the  value  and  amount  of  my  tax- 
able estate.    So  help  me  God." 

The  collector  sold  the  plaintiff's  property  to 
satiny  the  tax  ;  and  this  action  was  brought  to 
recover  for  the  same. 

The  other  facts  are  sufficiently  stated  in  the 
opinion  of  the  court,  and  in  the  diKsentIng 
opinion  of  Judge  Ross. 

Messrs.  C.  B.  ft  C.  F.  Eddy  and  H.  N. 
Hix,  for  plaintiff: 

In  every  easential  particular,  the  oath  tend- 
ered was  all  the  Act  required.  The  plaintiff 
bad  a  right  to  propose  the  form  of  the  oath 
which  he  would  take,  if  the  same  was  thus  bind- 
ing upofi  him.  1  Oreenl.  Ev.,  484;  1  Bwifi, 
D&.,789;  1  Stark.  Ev.,  30. 

This  Act,  like  all  others,  must  have  a  reascm- 
able  construction.  The  object  of  the  statute 
is:  first,  to  provide  revenue  ;  second,  to  secure 
the  citizen  against  iujustice.  It  was  not  in- 
tended to  coiuer  upon  listers  lawful  power  to 
inflict  upon  a  taxpayer  inequallQr  and  In- 
justice, for  no  other  reason  than  that  he  has 
been  honest  and  exactly  truthful.  The  case 
shows  that  the  plaintiff  was  in  honest  and  con- 
scientious doubt  as  to  whether  he  had  a  taxable 
interest  in  some  wool  and  cattle,  or  in  what 
might  bedue  him  ultimatelv  in  respect  to  them. 
It  not  a  mere  formula  of  words  that  consti- 
tutes the  law;  Its  substance,  the  true  rule  of  ac- 
tion prescribed,  must  be  gathered  from  the  ob- 
ject and  spirit  of  the  enactment,  as  well  as  the 
mere  letter.   HoUandY.  Osgood.  8  Vt,  380. 

Not  every  verbal  variance,  either  in  llie  omis- 
sion or  addition  of  words,  will  vitiate.  Shrews- 
bury V.  Mount  HoiJ^,  3  Vt. ,  380;  l^aU  v.  Bart- 

left,  11  Id.,6S0;  modffettv.  UotbrwdtTP^M^i]^ 
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841;  Ajftrt  V.  Moulton,  61  Id.,  115;  diarlet- 
town  V.  Oomr$.,  1  Allen,  199;  Lanetborough  t. 
Comn.,  ISl  Maw..  434 ;  TmneU  t.  HaU.  4  N. 
y.,  140  ;  WaUeer  t.  CbcAran,  8  N.  H.,  166  ; 
Leach  v.  Btakdy.  84  Vt,  184  -.^ktMtcmkt  v. 
KiUredge.MlA.,  18. 

^r.  J.  Barrett,  for  defendant: 

The  plaintiff  was  subject  to  taxation;  hence, 
if  he  can  recover,  it  is  because  the  tax  was  un- 
lawful. If  tbe  listers  accepted  a  different  tn- 
ventory  than  was  provided  by  law,  tbey  were 
lUble  to  forfdt  9800.   ^  14  of  the  Act  of  1880. 

It  could  not  be  unlawful  for  them  to  stand 
on  the  explicit  requirement  of  the  statute.  Un- 
less the  statute  required  the  listers  t^t  accept  tbe 
oath,  they  had  no  authority  to  accept  it.  It  is 
not  Uie  lawful  function  of  this  court  to  change 
tbe  law  of  1880,  in  respect  to  the  oath.  The 
langUAge  of  tbe  statute  being  explicit  and  plain, 
wiuout  ambigui^  as  to  its  meaning,  there  is 
no  subject  or  occaidon  for  construction.  The 
current  of  authority  at  tbe  present  day,  is  in  fa- 
vor of  readingstatutesaccording  to  the  material 
and  most  obvious  import  of  the  language,  with- 
out resorting  to  subtle  and  forced  constructioDS 
for  the  purpose  of  either  limiting  or  extending 
their  operation.  Courts  cannot  correct  what 
they  deem  either  excesses  or  omissions  in  legis- 
lation. WaUcer  v.  Hdrrit.  20  Wend. ,  656 ;  Sedg. 
Stat.  L..  848. 

The  omission  to  make  and  deliver  the  proper 
inventory  was  willful.  Smith  v.  Wilcox,  47 
Vt.,  587. 

Again,  tbe  authorities  are  uniform  in  mark- 
ing the  distinction  between  ministerial  and  ju- 
dicial functions  of  listers.  Day  v.  Pea^  54 
Vt.,  818;  Wilton  v.  Mar»K.  84  Vt.,  859  ;  FuUer 
V.  Qmitd,  20  Vt.,  64». 

The  plaindff's  action  compelled  the  listers 
to  act  iudiciallv  and  construe  the  statute.  Tbe 
good  »ith  with  which  the  plaintiff  omitted  to 
make  the  prescribed  oath  does  not  avoid  the  con- 
sequences visited  by  the  statute.  Did  tbe  list- 
as  do  anything  unlawful?  They  obeyed  tbe 
statute  in  every  particular.  The  plaintiff  must 
show  tbe  molality  of  the  tax.  44  Vt.,  386;  88 
Id.,  281;  26  Id.,  80;  Cooley,  Tazn.,  666;  Burr. 
Taxn.,  441. 

Veaaey-.tA  .delivered  the  opinion  of  thecourt : 
The  listers  of  tbe  defendant  Town  Were  satis- 
fled  with  the  inventory  of  tbe  plainUff  as  filled 
out  and  tendered  by  nfan,  wiUi  the  exception 
of  the  interlineation  in  the  oath,  and  for  this 
reason  only  refused  to  receive  it  and  adminis- 
ter the  oath.  The  interlineation  was  in  the 
words,  "To  my  bort  knowledge  and  belief." 
By  section  4  oi  No.  78,  of  the  Act  of  1880,  it 
was  provided  as  follows:  "Said  inventories 
shall  also  omtafn  tbe  followiiw  oath;"  then  fol- 
lowed tbe  form  just  as  printed  in  the  blank  In- 
ventory, and  in  which  said  interlineation  was 
made  by  the  plaintiff.  Section  14  of  said  Act 
wastbis:  "If  a  lister  accepts  the  inventory  of 
a  person  not  made  out  and  sM'om  to  as  pro- 
vided in  this  Act,  he  shall,  for  each  inventory  so 
received  •  •  •  forfeit  to  the  town  or  city 
where  be  resides  the  sum  of  |200;  and  any  tax- 
payer  in  such  town,  in  the  name  of  the  town, 
may  sue  and  recover  such  penalty  for  the  ben- 
efit of  such  town." 

The  pUintifl  insists  that  tbe  interiined  oath 
was  a  substantial,  if  not  literal  compliance  with 


the  requirements  of  the  statute  and  that  that  ii 
sufficient  in  the  constriictioo  of  an  Act  of  thii 
kind. 

The  test  is  the  legislative  intent,  to  be  de- 
duced from  the  terms  of  the  enactment  as  a 
whole.  We  tUnk  it  is  plain  that  the  intentioa 
was  to  confer  upon  the  listers  the  right  to  ex- 
act the  oath  prescribed.  Ttus  is  iniucated  by 
the  provisions  quoted  and  by  others.  Tbe  list- 
era  could  not  take  up  the  inventories  befm 
April  1;  and  were  limited  to  April  25  to  eom- 

f>lete  and  arrange  in  alphabeocal  order,  and 
odge  the  personal  lists  of  all  the  taxpayers  in 
the  clerk's  office.  %  15. 

The  variation  of  the  form  of  the  oath,  under 
a  claim  that  it  did  not  vary  the  substance  or 
legal  effect,  would  present  practical  difficulties 
to  the  listers  that  could  not  have  been  contem- 
plated, in  view  of  the  liability  and  limilatioii 
upon  them.  The  plaintiff's  claim  seems  to 
come  to  this:  though  in  terms  subject  to  a  pen- 
alty for  any  deviation  from  the  statute,  yet  the 
listers  must  stop  and  deliberate  as  a  tnbunal, 
upon  eveiy  qualification  of  oath  offered  and  de- 
cide whether  it  is  a  substantial  variation  or  not; 
that  tbey  are  liable  to  prosecution  for  the  pcaial- 
ty  if  they  decidein  favor  of  the  taxpayer;  and 
are  liable  to  suit  against  themselves  or  the  town 
for  the  illegally  of  'the  tax  if  they  decide 
against  the  taxpayer;  and  this  in  reqwct  to  a 
statutory  provision  concededly  notdoulrtfol  or 
uncertain  in  terms. 

Nor  is  this  all.  No  one  claims  that  the  listen 
should  receive  an  oath  differing  in  substance  or 
legal  effect  from  the  statutory  form.  Then 
why  should  the  listm  not  be  protected  in  re- 
quiring that  form?  Why  should  the  Lejdda- 
ture  have  intended  that  they  should  be  troubled 
with  tbe  fandful  notions  of  every  taxpayer  in 
respect  to  form,  e^>ecially  when  every  devia- 
tion from  the  prescribed  form  would  involve 
the  difficult  question  as  to  whether  it  was  mat- 
ter of  substance  or  form?  Where  the  l^^slative 
enacQnent  is  plain  and  cotain  in  terms,  and 
ootiiing  in  substance  is  to  be  gained  by  a  de- 
viation, and  substantial  convenience  aiid  ad- 
vantage, without  injustice,  is  subserved  by  lit- 
eral compiiance,  we  think  such  compliance  wh 
intended.  It  would  seem  to  be  novel  to  predi- 
cate legal  error  upon  the  action  of  the  listen 
for  adhering  to  the  plain  provisions  of  the  stat- 
ute in  tbe  discharge  of  official  duty,  and  de- 
clare a  tax  unlawful,  where  Ibeir  right  to  pro- 
ceed under  the  statute  is  conceded. 

The  view  taken  renders  it  unnecessary  to  pass 
on  the  question  whether  the  oath  tendered 
varied  in  substance  from  the  oath  prescribed. 
Tbe  refusal  of  the  plaintiff  to  make,  swear  to, 
and  deliver  an  inventory  aa  required,  thoo^ 
oonsdeDtious,  was  intentional,  therefore  willful. 
In  tbe  sense  in  which  that  tom  ia  used  io  g  IOl 
It  being  willful,  the  dutv  of  tbe  listen  to  "as- 
certain and  double"  followed  as  provided  in 
said  section. 

Hie  Ix^  and  tax  ym  ^er^orelavfui;  and  tie 
pro  forma  Judffjnmt  of  th«  Ctwii^y  Otmrt  u 


Rosa*  dissenting: 

Tbe  Act  of  1880  ts  entitled  "An  Act  to 
Equalize  Taxation."  It  seeks  to  accomplish 
this  purpose  by  requiring  every  taxpatver  to 
make  in  writing,  and  give  in  his  list,  an  Inmi- 


Digitized  by 


Google 


1886. 


Nbwbix  t.  Tow»  of  Whitinqhau. 


408 


toiy  of  taxable  property,  under  oath,  aod  to 
tbu«ia  funuflh  such  informatioQ  as  will  enable 
the  listers  to  ascertain  just  what  taxable  prop- 
erty he  owns,  and  what  debts  of  all  kinds  are 
due  to  and  owjng  by  him,  by  requiring  the 
Secretary  of  State  to  make  and  publish  inven- 
torieB,  with  suitable  iaternHntones  oD  all  sub- 
jects necessanr  to  give  the  UBten  full  informa- 
ticHi  in  regard  to  bis  taxable  property,  to  which 
ii  added  a  prescribed  form  of  oath  to  be  sub- 
scribed and  taken  by  the  taxpayer;  by  requir- 
ing the  listers  to  appraise  the  proper^  inven- 
toried at  such  a  sum  as  they  would  ^praise 
Uie  same  in  payment  of  a  just  debt  due  from 
■  solvent  debtor;  and  by  making  them  liable 
to  a  penalty  ot  $200  if  they  recdve  and  act 
npon  an  inventory  not  properly  filled  out  and 
swoin  to. 

To  secure  from  each  taxpayer  the  required 
inventory  properly  sworn  to,  the  Act  further 
provides  that  if  he  willfully  omits  to  make, 
swear  to  and  deliver  said  inventory,  or  to  an- 
swer any  intem^tory  therein,  or  makes  a 
&be  answer  or  statement  therein,  or  it  the 
listers  have  sufficient  reason  to  believe  that  an 
inventory  does  Dot  contain  a  full,  true  and  cor- 
net statement  of  the  taxable  property  of  the 
taxpayer  fiUing  out  such  iuventory,  "then  the 
listers  are  to  tind  what  taxable  property  he 
owns,  as  best  they  can,  appraise  the  same  at  its 
just  value  in  money,  ima  double  the  sum  thus 
obtained  for  the  basis  of  his  list,". 

It  to  to  be  obeyed  that  Uils  provision  of  the 
Act  to  highly  penal  and  that  the  condiUons 
which  give  tilie  listers  jurisdiction  to  impose 
Uie  pen^ty  are  carefully  stated.  The  provis- 
iooB  of  the  Act,  when  cousid^ed  together^  as 
they  most  be,  require  the  utmost  good  faith, 
booBStyand  fairness  in  complying  with  its  pro- 
visions br  the  taxpayer,  the  Secretary  of  State, 
and  the  luters,  to  the  end  that  each  person  sub- 
ject to  taxation  may  bear  bis  just  and  lawful 
nt^rtion  of  the  public  burdens;  no  more,  no 
less.  So  to  construe  any  of  the  provisions  of 
the  Act,  that  an  honest  taxpayer,  who  has 
aoupoloudy  complied  in  essence  with  all  its 
povisions,  shall  be  obliged  to  bear  more  than 
u  just  uad  lawful  proportton  thereof,  to  as 
groisa  vlolatton  of  the  scope  and  spirit  of  the 
Act,  as  to  the  non-enforcement  of  uiy  of  its 
provfeions.  The  tendency  and  effect  of  both 
are  to  defeat  the  eud  and  purpose  of  the  Act, 
«qualizatioD  of  taxation. 

The  plaintiff  seeks  to  recover  of  the  defend- 
iDt  money  which  he  claims  he  has  been  com- 
pelled to  pay  to  it  in  violation  of  the  provisions 
of  the  Act,  and  hence  wrongfully  and  Ulenlly. 
That  he  undertook  honesuy  and  faithfully  to 
flomply  with  the  provisions  of  the  Act  to  un- 
qaestioDod.  It  to  admitted  that  be  filled  out  an 
mventoiT  to  the  full  satisfaction  of  the  Itoters; 
that  he  therein  honestly  and  fully  disclosed  all 
Us  taxable  pn^rty,  and  anbeaibed  an  oath 
thereto  and  requested  the  listers  to  administer 
it  to  him.  and  accept  the  inventory.  The  list- 
en refused  to  administer  the  oath  or  to  accept 
the  inventory,  if  the  oaUi  should  be  adminis- 
tered by  another  magtotrate,  because  in  the  pre- 
scribed oath  after  the  words  taxable  property, 
he  had  inserted  "to  my  best  knowledge  and  lie- 
Bef."  The  refusal  of  the  Itoters  to  accept  the 
toventoiy,  with  thto  oath  attached,  properly 
nrMn  to,  was  a  waiver  of  any  necesai^  tor  him 
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to  swear  to  it  before  another  mafistrate  and 
then  tender  it  to  them.  The  only  objection 
which  the  Itoters  made  to  the  inventory  tend- 
ered was  the  fact  that  he  had  inserted  the 
words  named  in  the  oath.  In  all  other  re- 
spects the  inventory  was  satisfactory  to  thb 
luters,  and  on  thto  argument  no  other  objection 
to  raised  thereto.  They  did  not  object  to  ad- 
ministering the  oath,  but  objecl«d  to  the  inven- 
tory with  that  oath  duly  subscribed  and  taken 
by  liim.  If  the  oath  subscribed  and  tendered 
was,  in  legal  contemplation  and  essence,  the 
oath  required  by  the  Act,  the  plaintiff  tendered 
a  legal  compliance  with  the  Act,  to  the  Itoters, 
and  did  not  willfully  omit  to  make,  swear  to 
and  deUver  the  required  inventory. 

Hence,  the  single  question  to:  was  the  oatli 
tendered,  in  legal  essence  and  force  the  oath 
prescribed  by  the  Act?  If  the  added  words 
abated  or  lessened  the  legal  essence  and  force  of 
the  oath  in  any  particular,  he  did  bo  omit,  and 
the  Itoters  both  bad  authority  and  were  under 
a  du^,  in  common  language,  to  doom  him. 
But  they  were  under  no  such  duty  and  had  no 
such  authority,  if  the  added  words  did  not 
lesseu,  or  al>ate  a  scintilla  from  the  !^;al  force 
and  effect  of  the  oath  prescribed  by  the  Act 
A  fair  way  to  test  whether  the  added  words  did 
lesseu  or  abate  from  the  legal  force  and  ef- 
fect of  the  prescribed  oath  is  to  add  them 
to  the  answer  of  each  interrogatory  in  Uie 
Inventory.  Inserting  tliem  into  the  body  of 
the  oath  was  in  legal  effect  adding  the  same 
words  at  the  end  of  each  answer  to  the  several 
interrogatories  contained  in  the  inventory.  It 
to  to  be  observed  that  the  words  insertea  are 
"to  my  best  knowledge  and  belief,"  not  or  be- 
lief. 

The  interrogatories  are  of  two  kinds:  (hose 
capable  of  an  exact  numerical  answer  based 
upon  exact  knowledge;  and  those  requiring  an 
answer  founded  on  judgment  and  belief  arising 
from  knowledge  gained  by  inquiry.  Of  the 
first  kind  to  interrogatory  8:  "What  number 
of  horses,  over  four  months  old,  were  owned 
by  you  on  the  first  day  of  A^iril  1881?"  This  is 
capable  of  a  definite,  numerical  answer  based 
upon  knowledge.  Hto  answer  is  of  that  charac- 
ter, ax.  Now  suppose,  in  fact,  he  then  owned 
seven  such  horses,  but  bad  no  knowledge  that 
he  owned  the  sevwth;  that  someone  mibe- 
known  to  him  had,  on  the  81st  day  of  March, 
made  on  absolute  gift  to  him  of  the  seventh 
hoi«e  and  delivered  it  to  a  third  person  for  him, 
would  his'  answer,  made  under  the  obligations 
of  the  prescribed  oath,  have  rendered  him  guil^ 
of  perjury  In  respect  thereto?  Manifestly  not; 
because  hto  want  of  knowledge  of  hto  owner- 
ship of  the  seventh,  bereft  bto  answer,  fntoe  in 
fact,  of  the  corrupt  mind  and  purpose  neces- 
aary  to  the  commission  of  perjuiy.  Would  hto 
conscience  tiave  been  touched  by  the  answer, 
false  in  fact?  Certainly  not,  because  he  did  not 
knowtrf  its  fatoity.  If  be  bad  had  knowledge 
of  such  ownership,  be  would  have  been  guilty 
of  perjury,  and  nto  consdeoce,  if  any  he  had, 
would  have  been  touched,because  of  the  posses- 
sion of  such  knowledge.  Now  suppose  be  had 
added  so  that  hto  answer  read;  "six,  to  my  best 
knowledge  and  belief. "  Would  anythinir  have 
been  taken  from  the  legal  force  and  effect  of 
the  answer,  made  under  the  prescribed  oath, 
Nther  on  the  score  of  perjury,  or  teaching  hto 
Digilized  by  V 
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coDscienoeT  Not  one  scintiUal  If  he  had  known 
that  he  then  owned  seven,  both  the  monitions . 
of  consdence,  if  any  he  had,  and  a  liability  for 

Krjury,  would  have  inhered  in  the  answer, 
fact,  the  words  "to  my  best  knowledge  and 
belief"  might  have  brought  a  new  element  into 
the  answer,  touching  the  conscience,  that  of 
belief,  which  may  e^t  short  of  actual  knowl- 
edge, and  thus  have  added  to  rather  than 
abated  from  the  binding  force  of  the  answer. 

The  second  class  of  interrogatories  calls  for  an 
an  answer  based  upon  judgment  and  belief, 
having  their  orwin  in  best  knowledge  gained 
by  inquiry.  Ox  this  character  islntem^atoiy 
8:  "What  amount  of  dehts  due  from  solvent 
debtors,  whethw  on  account,  note  or  contract, 
bond,  mortgage  or  other  security,  and  whether 
then  due  or  to  become  due  ther^ter,  did  you 
own  on  the  first  day  of  April,  1861?"  The  sub- 
ject matter  inquired  about,  the  solvency  of  his 
debtors  and  the  langua^  of  the  interrogatory, 
alike,  legitimately  and  impliedly  call  for  an  an- 
swer, true  to  the  j^lntiff's  best  knowledge  and 
beli^.  The  exact  truth,  stated  with  mathma^ 
ioal  precision,  cannot  be  given  to  such  a  ques- 
tion. The  plaintiff  could  only  answer  it  ac- 
cording to  his  best  knowledge  and  belief.  As 
to  the  amount  due  him  from  such  debtors,  he 
might  be  able  to  answec  from  his  knowledge, 
with  accuracy;  but  whether  such  debtors  were 
tn  truUi  solvent,  oould  only  be  known  to  him 
and  answered  as  a  matter  of  belief  and  judg- 
ment, based  upon  the  best  information  he  couM 
gain  b^  faithful  In^juiry.  Hence,  if  he  an- 
swered it  with  a  detlnite  numerical  sum.thc  an- 
swer all  the  same  implied  that  it  was  true  to 
his  best  knowledge  and  belief.  If  he  gave 
in  his  answer  his  honest  belief  in  r^rd  to  the 
aolveacj  of  his  debtcors,  he  could  not  be  con- 
victed of  perjury,  how  far  soever  from  the 
truth,  in  fact,  the  answer  might  be.  Nor  could 
his  conscience  be  touched  in  regard  thereto  be- 
yond such  belief.  The  addition  of  these  words 
to  his  answers  to  this  class  of  interrogatories 
would  not  lessen  their  legal  quality,  as  regards 
perjury  or  conscience.  Hence,  the  insertion  of 
(he  words  by  him  in  the  body  of  the  oath  sub- 
scribed did  not  lessen  nor  abate  one  particle 
from  the  moral  or  legal  qtiality,  force  or  bind- 
ing effect  of  any  of  nis  answers  to  either  kind 
of  the  interrogatories,  but,  if  anything,  added 
a  moral  force  to  his  answers  to  i£e  first  class  of 
interrogatories. 

Hence,  I  conclude  that  the  plaintifE  tendered 
(o  the  lirters  a  full  and  perfect,  moral  and  lej^l 
comidianoe  with  the  force,  H(ririt  and  require- 
ments of  the  Act,  and  that  the  listers  had  no 
right  to  refuse  to  administer  the  oath  tendered, 
nor  to  reject  the  Inventory  tendered;  nor  had 
thev  authority  under  the  Act  to  doom  him  for 
willfully  omitting  to  make,  swear  to  and  de- 
liver a  full  and  complete  invcnton'  of  his  tax- 
able property  as  required  by  law.  The  taxes  as- 
sessed against  him  were  therefore  assessed 
without  the  sanction  ot  law  and  illegal,  and 
he  is  entitled  to  recover  back  what  the  Town 
thus  holds  Ul^ally  from  him. 

But  it  is  ur^ed  that  the  listerK  were  required 
not  to  accept  improper  inventories,  under  heavy 
penalHes;  (What  if  they  were?  Is  that  any 
excuse  for  refusing  a  proper  onen  tJiat  the 
plaintifl  had  no  l^d  right  to  ask  Ihem  to  re- 
ceive oae  attested  by  an  oath  which  varied  In 
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letter,  even,  from  the  prescribed  oath;  that  the 
plaintiff  was  bound  to  bmow  the  taw,  and  that 
the  prescribed  oath  only  required  him  to  an- 
swer the  second  class  of  mterregatories  accord- 
ing to  his  best  knowledge  and  tielief .  The  list- 
ers, too,  as  administrators  of  the  law,  were 
bound  to  know  this,  and  that  the  law  gave  them 
DO  legal  authority  under  the  circumstances  to 
doom  him.  Their  want  of  knowledge  did  not 
add  to  their  autborityto  Inflict  the  penal^  of 
doubling  his  list.  The  doubling  process  is 
highly  penal  and  to  be  resorted  to  only  in  a 
clear  case  of  willful  omiscion  on  the  part  of  the 
taxpayer.  Besides,  consider  the  circiunstances. 
The  law  was  new  and  had  elicited  a  great  deal 
of  discussion,  Especially  the  Iron  clad  oath,  as 
it  was  called.  The  pluntiff  was  a  plain,  con- 
scientious farmer,  unlearned  in  the  intricacies 
of  the  law.  He  fully  declared  to  the  listers  the 
state  of  his  property,  and  explained  to  them 
the  purchase  of  the  cattle  and  of  the  wool  and 
said  that  he  did  not  know  but  if  he  should  in- 
tentionally make  a  mistake  as  to  wheUier  any- 
thing should  turn  out  to  be  due  him  from  those 
purchases,  the  prescribed  oath  miriit  not  only 
cause  him  to  offend  against  his  Maker,  but  ex- 
pose him  to  a  conviction  for  peijury.  While 
the  listers  told  him  that  they  thought  he  could 
safely  take  the  prescribed  oath  to  his  inventory, 
they  absolntely  refused  to  accept  the  Inventory 
with  the  added  words  inserted  in  the  bodj  of 
the  oath,  thereby  declaring  by  their  acts  plamer 
than  speech,  that  be  mi^ht  be  guilty  of  perjuiT 
if  he  made  a  mistake  m  the  matters  named. 
Moreover,  they  were  administrators  of  the  law 
and  were  supposed  to  know  what  it  demanded. 
Under  these  circumstances,  is  it  strange  that  a 
simple  minded,  conscientious  man,  unlearned 
in  the  law,  should  prefer  to  be  doomed,  rather 
than  to  incur  the  risk  of  being  damned?  In 
my  judgment  the  listers  ought  to  have  admin- 
ietered  the  oath  he  tendered,  and  to  have  accept- 
ed the  inventory.  The  inventoiy  and  oath  tend- 
ered, being  a  lull  and  complete  compliuice 
with  every  moral  and  legal  requirement  of  the 
law,  and  lacking  onlv  in  the  prescribed  words 
of  the  oath,  to  hold  tSat  the  plaintiff  was  liable 
to  be  doomed  for  &  violation  of  the  law,  to  my 
mind  is  "  to  tithe  mint  and  cummin"  wfaidi 
the  law  requires  not,  and  to  pass  over  judg- 
ment and  justice  in  its  admmistration  to  an 
honest,  conscientious  but  unlearned  taxpayer; 
to  sacrifice  substance  to  shadow;  to  disregard 
the  vital  principle,  "  the  equalization  of  taxa- 
tion," in  order  to  stick  to  the  letter  of  tiielaw, 
even  to  the  crosring  of  the  t's  and  the  dotting 
of  the  i's;  to  make  the  law,  deigned  to furthor 

{'ustice  and  an  even  distribution  of  the  pnUic 
lurdens,  an  instrument  of  oppression,  wrong 
and  injustice;  and  all  this  simply  because  the 
listers,  the  administrators  of  the  law,  did  not 
'  know  their  duty.   Because  the  listers  did  not 
know  their  duty,  i  say,  for  it  has  not  beenom- 
I  tended,  nor  do  I  think  it  could  be  reasonaUy 
I  contended  that  the  listers  would  have  incurred 
any  penalty  under  the  law,  by^  administering 
the  prescribed  oath  to  the  plaintiff  and  then 
accepting  the  inventory  tendered  them.  Why 
sboiud  their  ignorance  of  the  law  and  unfound- 
ed fears  for  themselves  be  made  a  penal  offense 
on  the  i^ntiff,  and  be  visited  on  him  by  more 
than  doubling  his  just  taxes?  I  cannot  coBBent 
to  such  a  constrocnon  aad-«nf orconeHt  of  tlw 
Digitized  by  kjOOQ IC 
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kw.  Heretofore  this  court  baa  always  held 
that  a  substantial  compliance  with  the  pre- 
acribed  fonns  of  the  statute  law  was  all  Uiat 
was  required,  and  such  have  been  the  holdings 
<rf  all  the  other  courts  of  last  resort  so  far  as  I 
have  observed.  I  tliink  that  such  a  compliance 
ig  all  that  should  be  required  of  honest,  consd- 
eotious  taxpayers  under  this  law. 

I  would  reverse  the  pro  forma  judgment  of 
the  county  court  and  render  judxment  for  the 
I^tifl. 


Cassandra  LOVEJOY  et  at. 
Nathan  R  RAYMOND  etal. 

1.  A  will.  eliMwlBir  the  real  estate  in 
contention  witb  the  paymeot  of  cer- 
tain legfaeiea,  was  recorded  in  the  pro- 
bate reoords.  A  deed  of  a  portion  exe- 
cuted eabseqaeiitlr  by  the  residuary 
legatees,  who  accepted  the  real  estate 
thus  incumbered,  specifically  describing 
their  interest  and  referrlns:  to  the  pro- 
bate records,  wae  recorded  in  the  town 
elerk*s  ofBee.  There  were  sereral 
VMM  eoaTe7«nceat  In  which  reference 
ires  made  to  previous  deeds.  The  defend- 
ants purchased  without  actual  notice. 
Held«  that  the  law  will  bnpate  notice 
to  them ;  that  they  were  put  upon  inquiry 
aad  charged  with  nich  lcnowledg*e 
as  they  would  or  might  have  acquired 
by  making  inqoiiy;  that  the  orators, 
those  interested  in  the  legacy  thus 
ekarsred*  have  an  equitable  uen  on 
the  entire  estate;  but  that  part  undis- 

,  posed  of,  if  any,  should  be  first  ap- 
plied in  payment,  and  the  defendants 
should  pay  the  balance  in  order  to  re- 
deem. 

8.  One  of  the  lemiees  who  reftued  to 
beootne  an  oranix  eaaoot  be  Joimd  as 

d^endant. 

(Seofded  January  U,  UM.) 

BlUi  m  CHANCERY.   Heard  on  bill  and 
answers,  December  Term,  1888,  Lamoille 
Coosty  and  bill  dismiased.  Beoened. 

The  will  was,  in  part:  "I  give  and  grant  to 
my  daughters  »  •  •  the  yearly  in- 
terest on  the^um  of  $800  each  *  •  • 
which  interest  is  to  be  paid  to  my  said  daugh- 
ters!^ my  said  three  sons.  •  •  • 
And  It  is  my  will  that  the  heirs  of  each  of  my 
•aid  two  daughters,  if  any,  when  they  shaU  ar- 
rive at  full  and  lawful  age  shall  recf  ive  the  sum 
of  $800  which  shall  be  paid  such  heirs  by  my 
three  sons  unless  my  said  daughters  shall  choose 
to  have  the  said  sum  of  $48  each  paid  to  them 
as  before,  in  which  case  the  money  not  to  be  paid 
to  mr  said  heirs  until  the  death  of  my  said 
daughterB.  •  •  •  And  I  herdn  will  and  giant 
to  my  three  bods  •  •  •  the  sum  of  $1,000 
in  trust  for  my  two  daughters;  the  princi- 
pal in  no  case  to  be  paid  to  either  of  them,  but 
to  share  equally  in  the  yearly  interest.  * 

*  *  Ajid  it  is  my  wiU,  at  the  time  of 
UkesettlemeBt  of  my  estate,  if  my  said  daugh- 
len  dull  require  securi^  for  the  psymoit  of 
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such  interest,  yearly  by  my  said  sons,  they  shall 
give  the  same.  And  my  said  sons  shaill  give 
security  to  my  said  wife,  •  •  • 
In  case  said  sum  of  $800  shall  be  paid  to  the 
heir  flrst  arriving  at  age,  such  heir  shall  receive 
said  sum  in  trust  for  such  l^irs,  sister  or  broth- 
ers; as  it  is  my  iutention  Uat  the  heirs  of  each 
of  my  daughters  shall  share  equally  in  such 
sum  so  givm  ia  trust.  Should  ettfaer  oi  mv 
said  daughters  have  iasoe  and  die  before  such 
shall  arrive  at  full  age,  the  interest  to  be  paid 
for  the  support  of  said  heirs  by  my  said  uiree 
Bcms  until  they  shall  arrive  at  full  age,  at  which 
time  the  principal  is  to  be  paid  to  said  heir  in 
trust.  *  •  •  The  residue  and  remain- 
der of  my  estate,  both  real  and  perstmal,  I 
give  and  grant  to  my  three  sons  *  »  * 
m  equal  proportions,  without  regard  to  age  or 
coniutlon,  on  condition  that  th^  shall  provide 
for  and  support  their  mother,  Orpba  Ray- 
mond, as  is  hereinbefore  mentioned,  so  long 
as  she  shall  remain  unmarried;  and  shaD 
also,  at  all  timea,  do  by  their  mother  as  is  here- 
inbefore particularly  mentioned,  and  treat  her 
witb  all  the  dvilitieB  due  her  as  a  mother:  and 
also,  on  oonditiott  my  said  sons  ahall  faith- 
fully perform  their  duties  as  trustees  for  my 
daughters  and  their  heirs  as  is  mentioned  here- 
in." 

Mr.  P.  K.  Oleed.  for  orators: 

The  words  in  the  will,  "residue  aod  re- 
mainder," are  sufficient  to  create  a  charge  on 
the  land  received  by  the  sons.  2Jann.  Wills, 
582,  n.;  Jhtnbarv.  i>unAar,  8 Vt „ 472;  Seottv. 
Patehin,  64  Yt.,  2S8;  Gu^  v.  Oatev,  65  Vt., 
518;  Shsrmanv.  STierman,  4  Allen,  8»8;  1  Redf. 
Wills,  279;  1  Roper,  Leg.,  674;  Taft  v.  Morte. 
4  Met.,  S28;  Knotttt  v.  Baiyn,  64  Miss.,  285;  2 
U.  &  C,  695. 

The  pundiaserg  were  put  upon  inquiry  and 
were  bound  to  take  notice  of  all  that  is  shown 
by  the  public  records.  HiS  v.  Murray,  66  Vt., 
177;  8eott  v.  Patehin,  aupra;  86  Vt,  210;  16 
Id.,  179;  49  Pa.  St.,  228;  Gardner  v.  Gardner, 
8  Maton.  178. 

Mr.  Qeorre  Wllklns.  for  defendants: 

It  is  insisted  that,  on  a  fair  construction  of 
the  will,  the  three  sons  had  an  implied  power 
of  sale;  the  intention  of  the  testator,  not  to 
embarrass  his  sons  in  the  sale  of  the  ertate,  b^ 
a  charge  thereon,  is  apparent  from  this  provis- 
ion in  the  will:  "If  my  said  daughters  ahaU 
require  security  for  the  payment  of  such  inter- 
est yearly  by  my  said  sons,  they  shall  give  the 
same."  Thus  clearly  indicating  the  testator's 
expectation  that,  in  the  absence  of  a  require- 
ment  of  such  security,  the  performance  of  their 
duty  under  the  will  would  depend  on  their  per- 
sonal honor.  If  there  had  been  an  express  pro- 
vision in  the  will  that  the  sons  cxniM  sell,  there 
would  be  no  doubt  but  that  they  could  conv^ 
a  complete  title  to  &bona  fide  purchaser,  who 
would  be  under  no  obligation  to  see  that  the 
fimd  was  properly  applied.  8tory,Eq.,  1124— 
1135;  Hill.  Trust.,  868;  13  E.  L  &  Eq.,  857. 

An  implied  power  to  sell  Is  as  effective  as  an 
express  power. 

Royce»  G%.  J.,  ddlvered  ttie  ojrfnlon  of  the 

court: 

Asahel  Raymond,  by  his  will  executed  April 
27, 1849,  devised  the  yearly  interest  on  $800  to 
«h  0.  hi.  two  di^gSto..  Hi^iQ^JJyg^ 
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and  Elizabeth  R.  Lorejoy,  and  directed  that 
such  interest  be  paid  to  them  by  his  three  sons, 
as  is  mentioned  hereafter;  andiurther  directed 
that  wben  the  heirs  of  either  of  his  said  daugh- 
ters should  arrive  at  lawful  age  said  sum  of 
iDjOO  should  be  patf  to  them,  unless  bis  said 
daughters  ahould  clioose  to  b&ve  said  sum  of 
$4ti  paid  to  each  of  them  annually,  as  before. 
There  were  further  proviBionB  as  to  the  disposi- 
tion to  be  made  of  said  91 ,600  In  case  of  biadau^h- 
ters  or  either  of  thera,dTing  without  issue,  wbich 
are  not  necessary  -to  be  noticed.  He  devised 
to  his  three  sons,  George,  Asa  and  Nathan  R. 
Raymond,  the  sum  of  $1,600  in  trust  for  his  two 
daughters  aforesaid  i  the  principal  in  no  case  to 
be  paid  to  them,  but  they  to  share  equally  in 
the  interest,  which  was  to  be  paid  to  them 
yearly,  commendn^  in  one  year  from  his  de- 
cease, with  a  provision  that  in  a  certain  contin- 
gency the  principal  might  be  paid  to  the  heirs 
of  his  said  daughter,  as  Is  above  stated. 

The  residue  and  remainder  of  his  estate,  liotb 
real  and  personal,  he  devised  to  his  three  sons 
above  named,  upon  condition  that  they  should 
support  and  provide  for  their  mother  as  required 
by  UK  will,  and  fiuthfully  perform  their  duties 
as  trustees  for  bis  said  daughters  and  their  heirs, 
as  is  mentioned  in  said  will. 

The  legacies  to  the  testator's  daughters  were 
made  upon  the  supposition  and  !)eUef  that  the 
testators  estate,  after  paying  debta  and  the  ex- 
penses of  settlement,  would  amount  to  $6,000, 
and  if  the  estate  tihould  not  amount  to  that 
sum,  the  lencies  were  to  be  proportionally  di- 
minished. Upon  the  final  settlement  of  the 
estate,  the  amount  passed  over  to  the  trustees 
under  the  will  was  $3,888.88. 

At  the  time  of  the  decease  of  the  testator,  he 
was  the  owner  of  the  real  estate  described  in  the 
bill.  His  said  three  sons  took  possession  of  the 
same,  after  the  probate  of  the  will,  claiming  to 
be  the  owners,  and  have  sold  and  conveyed  por- 
tions of  it  to  the  defendants.Ft>rter,  Pike,  Straw 
and  Webster.  The  daughter,  Elizabeth  R., 
died  September  25,  1852,  leaving  two  children, 
the  orators  Don  C.  and  Cassandra  Lovejoy,  and 
the  orator  Cornelius  I^ovejoy,  the  husbuid  of 
the  deceased  Elizabeth  R..  who  claims  some  in- 
terest in  the  estate  of  the  said  Asahel  Raymond, 
hr  virtue  of  some  conveyance  from  the  said 
Don  C.  The  other  daughter,  Harriet  R. ,  being 
a  widow  far  advanced  in  years  and  having  no 
children  or  heirs,  or  exi)ectation  of  issue  or 
heirs,  refused  to  join  as  oratrix  in  bringing  the 
bill,  and  so  was  made  a  defendant. 

The  orators  pray  that  (he  amount  due  and  to 
become  due  on  aeeount  of  those  legacies  may  be 
ascertained;  that  the  defendants  may  be  decreed 
to  pay  the  same,  and  that  their  payment  may 
be  decreed  to  be  a  charge  upon  all  the  real  es- 
tate that  the  testator  owned  at  his  dec^se;  and 
that  in  default  of  payment  the  possession  of  all 
said  real  estate  may  be  decreed  to  them. 

The  l^tacies  were  made  a  charge  upon  the 
entire  estate,  for  the  residue  and  remainder  was 
devised  upon  condition  that  the  l^cics  should 
be  paid  as  provided  in  the  will;  and  the  estate 
could  not  be  relieved  from  that  burden  until 
they  were  paid,  or  security  for  their  payment 
had  been  accepted.  Such  construction  of  the 
will  best  accords  with  the  intention  of  the  tes- 
tator as  manifested  by  the  tenns  of  the  instru- 
ment, takm  in  ccmnectton  with  the  subject  ma^ 


ter  and  the  surrounding  dnmmstances.  The 
residuary  legatees  took  ue  estate  burdened  with 
their  payment.  The  title  that  they  acquired 
under  the  will  was  not  absolute,  but  migot  be- 
come so  upon  the  payment  of  the  legacies. 
Their  estate  was  an  equity  of  redemption,  and 
hence  all  they  could  convey  was  that  equity. 

The  residuary  legatees  having  accepted  the 
provision  made  for  them  by  the  will,  it  became 
their  duty  to  pay  the  legacies.  A  lien  having 
been  reserved  by  the  will  as  security  for  the  pay- 
ment of  the  legacies,  upon  the  entire  estate,  has 
anything  since  intervened  wbich  will  in  equity 
prevent  its  enforcement  in  the  mannersougfatf 
As  to  that  portion  of  the  real  estate  which  has 
not  been  conveyed  by  the  residuary  legatees 
there  is  no  embarrassment.  It  is  a  part  of  Uie 
estate  unincumi)ered  by  any  legal  or  equitable 
right  that  can  be  claimied  to  be  superior  to  the 
lien  created  by  the  will. 

The  reeiduuT  legatees  have  conveyed,  for  a 
valuable  consiaeranon,  portions  of  the  real  es- 
tate to  the  defendants,  Porter,  Pike,  Straw  and 
Webster,  who  had  no  actual  notice  that  there 
was  any  oharce  upon  it;  and  they  cdaim  the 
protection  which  uib  law  generally  accords  to 
oonafde  purctiasers  without  notice.  It  is  to  be 
determined  whether  they  took  their  title  under 
such  circumstances  that  the  law  would  impate 
notice  to  them  of  the  provisions  in  regard  totbe 
legacies  made  by  the  will. 

Thewill  of  Asnhel  Raymond  was  never  re- 
corded in  the  land  recoras  of  the  Town  <rf 
Stowe.  The  first  conveyance  made  hy  the  re- 
siduary legatees  was  by  George  and  Asa  Ray- 
mond to  N.  R  Raymond,  by  deed  dated  No- 
vember 18,  1861,  in  which  the  property  was  de- 
scribed as  one  equal,  undivided  half  of  the  saw 
mill,  grist  mill  and  land  attached,  and  the  whole 
of  aixnit  twenty-three  acres  of  pasture  land 
known  as  the  Downer  pastnxe,  ana  one  half  ot 
ten  fifty  acre  wild  lots,  and  all  their  riebt  or 
interest  to  the  estate  of  Asahel  Raymoncl,  late 
of  Stowe  deceased;  meaning  all  their  interest  in 
and  to  the  property  of  said  estate,  either  real  or 
personal,  whether  above  particularly  described 
or  not ;  and  reference  was  made  therein  to  town 
and  probate  records  for  a  description  of  said 
property;  conditioned  for  the  payment  of  cer- 
tain debts,  "and  also  todearusnom  all  inters 
est  and  amount  to  be  paid  E.  R.  Lovejoy  and  Har- 
riet Thomas  or  their  heirs,  as  per  said  Asahel's 
last  will  and  testament,"  and  further  describing 
their  interest  in  said  property  as  being  what 
they  obtained  from  said  estate  and  what  the>- 
thereby  conveyed.  At  the  same  time,  N.  R. 
Raymond  executed  a  mortgage  to  George  and 
Asa  Raymond  of  the  same  property,  condi- 
tioned, among  other  things,  that  he,  his  heirs  or 
assigns,  should  pay  the  interest  due  or  to  become 
due  to  E.  K.  Lovejoy  and  Harriet  Thomas  and 
their  heirs,  as  per  the  last  will  of  Asahel  Ray- 
mond, and  save  them  harmless  and  clear  them 
from  the  same. 

Several  mesne  conveyances  were  made  of  said 
property  before  it  was  conveyed  to  the  defend- 
ants, Porter,  Pike,  Straw  and  Webster,  and  in 
all  of  said  conveyances  it  was  described  either 
as  having  Ijeen  purchased  of  N.  R.  Raymond, 
or  as  having  belonged  to  the  estate  of  Asahel 
Raymond,  and  reference  was  made  to  previous 
deeds.  The  drcumstancee  under  wfai<^  the 
last  named  defendants  purdauKL 
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were  Rich  as  to  put  them  upon  inquiry  as  to 
the  riate  of  the  title,  and  the  law  will  impute  to 
them  sudii  knowledge  as  they  would  or  might 
hare  acquired  by  making  such  inquiry.  Such 
sn  inquiry  would  have  disclosed  to  them  that 
the  property  they  were  purchasing  was  charged 
with  the  payment  of  the  legacies  named  in  the 
will  of  Asahel  Raymond,  and  so  they  pur> 
duaed  the  {Hoperty  with  that  charge  reciing 
opop  h. 

The  orators  have  an  equitable  Hen  upon  the 
eotiie  estate  that  belonged  to  Asahel  Raymond 
at  the  time  of  his  decease  to  secure  the  payment 
of  said  legacy.  If  any  part  of  that  estate  re- 
mains undisposed  of  it  should  be  first  appropri- 
ated to  the  payment  of  the  legacy,  and  if  any- 
thing shall  theD  remain  due,  It  U  the  duty  of 
(he  other  defendants  who  claim  titles  to  other 
portions  of  it  to  pay  the  balance  in  order  to  re- 
deem their  estates.  The  sum  that  each  should 
contribute  cannot  be  determined  upon  any  evi- 
dence now  before  us,  and  will  havetobe  a'w^er- 
lained  b^  the  Court  of  Chancery. 

The  rights  of  Harriet  Thomas  under  the  will 
auuKrt  be  adjudicatedln  this  suit.  She  refused 
to  become  an  oratriz.  The  orators  hare  no 
present  interest  in  the  legacy  given  to  her,  and 
wo  cannot  anticipate  that  they  will  succeed  to 
her  lights  as  heirs  to  her  estate.  The  bill,  as  to 
ber,  ahonld  be  dissmissed  without  costs. 

The  decree  of  the  Cmrteif  Clianeery  it  revemd 
and  emm  remanded,  with  a  mandate  that  the 
■mount  doe  on  the  l^acy  given  to  Elizabeth 
Lovejoy  be.  ascertained,  and  that  a  decree  be  en- 
lend  for  the  orators  for  that  amount  with  costs 
aeondlngto  the  prayer  of  the  bill. 


Newton  BOUT  WELL,  P^., 
«. 

A.G.HABBIHAK  «<a;. 

The  defindaat,  m  agfent  of  W.,  who  had 

a  mortgage  in  procees  of  foreclosure  on 
the  farm  occupied  by  the  plaintiff,  har- 
weated  and  tureshed  the  oats  in  con- 
tentioDj  leaTing  them  in  the  plaintiflTa 
poeseesion.  w.  supposed  that  her 
agent  L.  had  pareliiased  the  oats  for 
aer  and,  on  taking  possession  of  the 
farm,  the  oats  were  consnined  by  her 
stock.  Bnt  the  eottrt  found  that  there 
Was  no  sale.  Held*  that  trover  would 
Uei  that  the  measure  of  damages  was 
the  value  of  the  oats,  less  the  expense  of 
harvesting,  etc;  and  that  a  certified  ex- 
eeatkm  ma  properly  isaned. 

(Decided  January  15.  1880.} 

TROVER  with  count  in  trespass.  Plea,  gen- 
eral issue.  Trial  by  court,  April  Term, 
1885,  Lainsville  Cotmty.  Judgment  for  plaintiff 
against  deifendant,  Harriman;  and  for  defend- 
ant.  'Wiswell,  to  recover  his  costs.  AMrmed. 

It  appeared  that  the  wife  of  defendant  Wis- 
well was  ^e  sole  owner  of  a  mortgage  secured 
on  the  plaintiff's  farm;  that  she  had  obtained  a 
decree  of  foreclosure,  and  that  the  time  of  re- 
demption expired  October  1, 1880;  that  in  July, 
1880,  Ur.  Lunson,  acting  under  auth«4ty  from 
rr. 


Mrs.  Wiswell,  wait  to  take  possession  of  tbc 

farm  under  the  mortgage,  but  was  resisted  by 
the  plaintiff  who  remained  inpossession  until  the 
expiration  of  the  decree.  The  defendant's  ev- 
idence tended  to  show  that  Lamson,  in  behalf 
of  Mrs.  Wiswell,  bought  the  hay  on  the  farm 
and  also  the  oats  in  question.  The  plaintiff's 
evidence  tended  to  show  that  the  hay  was  sold 
to  Lamson,  but  that  he  declined  topurdiaBe  the 
oats  until  be  could  consult  Mrs.  Wiswell.  The 
court  found  that  no  sale  of  the  oats  was  ever 
effected.  It  further  appeared,  that  the  defend- 
ant, Harriman,  acting  under  Lamson's  direc- 
tions, before  October  1,  1880,  cut  and  drew  the 
oats  into  the  bamonthefaim;  tfaathe  threshed 
the  oats,  and  tliey  were  left  In  the  buildingsw 
the  farm,  and  the  oats  and  straw  were  consumed 
by  the  stock  placed  there  by  Mrs.  Wiswell  after 
the  plaintiff  left.  Harriman  informed  the  plaint- 
iff that  Lamson  directed  him  to  cut  the  oats, 
and  so  the  plaintiff  made  no  objection,  as  he 
believed  that  Mrs.  Wiswell  had  concluded  to 
take  them;  but  he  gave  no  consent  to  the  cut- 
ting of  them.  Mrs.  Wiswell,  relying  upon 
Lamson's  tepoited  sale,  believed  that  the  oats 
belonged  to  her.  But  the  court  found  that,  at 
most,  only  a  proposed  sale  was  talked  about; 
and  that  Hamman's  entir  was  wnmgful.  The 
plaintiff  left  the  oats  on  the  farm,  expecting  the 
purchase'  would  soon  be  accomplished.  The 
court  rendered  Judgment  for  the  plaintiff  to  re- 
cover the  vahie  of  the  straw  and  oats,  less  the 
expense  of  harvesting  and  ^re^ing.  There 
was  an  amendment  to  the  exceptions,  stating 
that  plaintiff  used  a  few  of  the  oats  to  feed  his 
horse,  and  that  the  only  reason  he  did  not  take 
them  away  from  the  farm  when  he  moved  was, 
he  left  them  for  Mrs.  Wiswell,  expecting  she 
would  take  them  under  the  trade. 
Mr.  J.  P.  Lamsoai«  for  defendant: 
There  was  no  conversion.  The  defendant 
did  not  act  against  the  will  of  the  plaintiff. 
There  was,  in  Taw,  a  sale,  as  between  the  plaint- 
iff and  Mrs.  Wiswell.  The  defendant  left  the 
property  in  the  plaintiffs  possesuon.  Farrar 
V.  B^im.  87  Vt.,  29S;  Tinker  v.  MorrtU,  80 
Vt.,  477. 
Mr.  P.  K.  Oleed,  for  plaintiff. 

Royce.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  entry  of  the  defendant  upon  the  prem- 
ises where  the  oats  were,  and  the  cutting  and 
threshing  them,  was  a  trespass.  What  was 
done  by  the  defendant  was  an  exercise  of  do- 
minion over  them  which  was  inconsistent  with 
the  right  of  the  owner.  Their  quality  was 
chan^^,  and  the  evident  intention  was  to  ap- 
propriate them  to  the  use  of  a  third  person; 
those  acts  were  a  conversion  of  the  property. 
The  oats  and  straw  were  left  in  the  possession 
of  tiie  plaintiff,  but  they  were  not  appropriated 
to  his  use  and  were  consumed  by  stock  which 
Mrs.  Wiswell  put  tipon  the  farm  after  the  plaint- 
iff left  it. 

The  defendant  daima  that  the  plaintiff  is  onfy 
entitled  to  recover  nominal  damages.  The  gen- 
eral rule  is  Uiat  where  property  has  been  con- 
verted, the  owner  is  entitled  to  recover  the  value 
of  it  at  the  time  of  the  conversion;  but  where, 
after  the  conversion,  the  property  has  been  re- 
ceived back  or  has  come  to  the  use  of  the  pre- 
vious owner,  such  facts  are  o(maida|^^^^| 
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gation  of  damaees.  Here  the  property  was 
not  received  bacK  and  did  not  come  to  the  use 
of  the  previous  owner.  He  was  as  effectually 
deprived  of  his  property  as  be  would  have  been 
if  the  defendant  had  removed  it  from  hia  pob- 
aession  and  destroyed  or  otherwise  dlspoaea  of 
it. 

There  was  no  error  in  the  ]udgm«it  in  the 
matter  of  damages;  neither  do  we  perceive  any 
error  in  the  granting  of  a  certifiea  execution. 
See,  Whiting  v.  Daw,  42  Vt.,  26S;  Stil  v.  Cox, 
M  Vt.,  637. 

'  7%ejudgmmt  m  affirmed. 


A.  M.  OARPBKTBR 
Town  of  CORINTH. 

1.  QnestloikB  put  to  »  witnoH  by  counsel 
are  not  eviaenee.  The  excepting  pwurty 
mast  show  that  the  answer*  were  prej- 
ndielal  i  and  where  these  are  not  given 
in  the  exceptions,  no  error  will  be  foqnd. 

3.  The  court  cajmot  say  that  it  was 
error  to  exclude  the  opinion  of  a  wit^ 
nesa  offered  as  an  expert,  when  the  ex- 
eeptlone  fkll  to  show  that  the  court  be- 
low decided  as  a  preliminary  question 
that  he  was  qualified  as  an  expert.  And 
this  is  so,  although  a  witness  on*  the 
other  Bide  of  the  case  had  gfiven  a  con- 
trary  opinion*  it  not  appearing  whether 
on  direct  or  cross  examination. 

8.  In  an  action  to  recover  for  injuries 
that  occurred  to  one  trareUng  on  the 
highway,  wliose  horse  ran,  and  the  bits 
attached  to  the  harness  broke,  and  it  be- 
came important  to  determine  what 
elTect  the  breaking  of  the  bits  had  as  to 
the  accident;  held,  timt  the  oourt 
pn^erlj-  excluded  a  witness*  offered 
to  prove  that  bits  in  a  horse^s  mouth 
could  be  broken  by  pulling  on  the  reins, 
and,  particularly,  if  the  horse  stepped 
into  a  hole  that  would  let  him  down;  as 
it  was  an  oK»r  to  ^ive  the  <q>lnion  of 
the  witness. 

(Decided  January  15.  lass.) 

ACTION  to  recover  for  injuries  alleged  to 
have  been  occasioned  by  uie  insufflciency 
of  a  highway.  Trial  by  Juiy,  June  Term,  1884, 
Orange  CounQr.   Judgment  for  the  defendant. 


!  exceptions  stated :  "Doe, one  of  the  select- 
men of  the  defendant  Town,  was  produced  as  a 
witness,  on  the  part  of  the  Town,  and  was  asked 
on  the  direct  examination  by  counsel  for  the 
defendant  whether  he  learned,  of  aoylwdy 
who  pretended  to  know,  that  the  traclu  of  the 
plaintiff,  either  horse  or  wagon,  went  into  that 
^ly  on  that  occasion.  The  question  was  ob- 
^ted  to.  The  counsel  for  the  defendant  said, 
It  was  to  draw  the  inference  that  the  claim  had 
not  been  made  at  the  time  he  went  out  of  ofiSce. 
The  objection  was  overruled,  and  the  witness 
allowed  to  answer." 
The  answer  did  not  appear  in  the  exceptions. 
Mmn.  Farnham  m  ChamberUa  and 
John  H.  Watson,  for  plaintiif: 
Carleton'stestimony  was  admissible.  1  Best, 


Ev.,  ^  816;  PiggU  v.  EaM.  Gouniitt  R.  Go.,1 
Man.  &  O.,  228.  240;  Hinda  v.  Barton,  35  N. 
T..  544;  Hogan  v.  NorikfiM,  M  Vt,  7S1;  11 
Pick.,  161. 

That  the  witness  should  have  been  allowed  ui 
state hisopinion,  see,  Mortev.  Crawford,  VJYl., 
499;  Sliennan  v.  BladgeU,  28  Vt..  149:  Chenes 
V.  Ryegate,  66  Vt.,  499;  WeMtmore  v.  5Arffa(d, 
56  Vt.,  389;  Knights.  Smyihe,  67  Vt..  629. 

It  was  also  le^  evidence  in  rebuttal.  .Swan 
V.  Nort/ineld,tttpra; StatOT.  jlf«ad:0r,54Vt.,126; 
Lytle  V.  B(nuF»Sit,. 40 Vt.618; GeOeib  v. leaA. 
40  Vt.,  278. 

Mestrs.  J.  K.  DarUn^  and  R.  M.  Har- 
VMT,  for  defendant: 

It  does  not  appear  what  Uie  witness'  answers 
were;  so  error  cannot  be  predicated  on  tbem. 
Randolph  v.  Woodatoek,  86  Vt..  291;  Harrit  v. 
SoliMa.  80  Id.,  852;  Beardv.  Murphp,  87  Id., 
99. 

Carleton's  testimony  was  properly  excluded. 
Cramv.  KorthjUid,  33  Vt.,  124;  Oaiea  v.  Wat- 
on,  4S  Id.,  430;  CampbeU  v.  Phir  Haven,  54Id., 
386;  Hayitea  v.  Burlington,  88  Id.,  860;  ifi'se  t. 
Ponimw,  40  Id.,  108;  Richmond  v.  Aiken,^ 
Id.,  324 

As  to  expert  testimony,  see,  Frater  v.  Tvp- 
i)0r29Vt,4O9. 

RoToe,  Ch.  J.,  delivered  the  opinicm  (d  the 

court: 

This  was  an  action  brou^t  to  recovw  for 
injuries  to  the  plaintiff's  person  and  propoty 
occasioned  by  the  insufflcieQcy  of  a  highway. 
The  first  exceptions  taken  were  to  the  permit- 
ting of  certatnquestions  to  be  put  to  the  wit- 
nesses, James  W.  Doe  and  John  B.  Locke.  It 
does  not  appear  whatanswers  were  given  to  the 
questions.  It  is  incumbent  on  the  plaintiff  to 
show  that  the  answers  were  prejudicial  to  him. 
The  court  cannot  presume  that  they  were;  sod 
nothing  here  shows  that  they  mj£ht  not  have 
been  favorable  to  the  plaintiff.  The  questions 
were  not  evidence,  and  ft  was  not  errw  to  allow 
them  to  be  put. 

The  insumciency  complained  of  in  the  higli- 
way  was  a  gully  nearly  in  the  center  of  it  ud 
extending  several  rods,  into  which  Uie  Dlaiotiff 
drove  in  the  night  time.  It  appeared  uiat  the 
bits,  attached  to  the  harness  of  one  of  the  horses 
the  plaintiff  was  driving,  were  broken,  and  it 
was  an  important  question  what  effect  the 
'breaking  of  these  bits  had  in  bringing  about 
the  accident,  and  whether  they  could  have 
been  broken  by  pulling  on  the  reins  or  by  the 
horse  stepping  into  the  gully.  As  tending  to 
show  bow  they  were  broken,  the  plaintiff  of- 
fered to  prove  by  one  Csrletou  that  bits  in  a 
horse's  mouth  could  be  broken  by  pulling  on 
the  reins,  and,  particularly,  if  the  norse  stepped 
into  any  hole  or  deio^ssiou  that  would  let  him 
down.  It  was  an  tatet  to  give  the  opinion  and 
judgment  of  the  witness  m  evidence,  upim  a 

auestlon  which  it  was  the  excIusiTe  province  of 
le  jury  to  determine,  and  upon  which  tb^* 
were  as  well  qualified  to  judge  as  the  witness. 

Neither  was  it  allowable  to  show  by  the  same 
witness  that  be  had  had  bits  broken  in  a  way 
similar  to  the  way  plaintiff  claimed  his  weie 
broken.  If  testimony  of  that  character  is  to 
be  admitted,  it  should  certainly  fint  be  showii 
that  the  bits  wen  similar  in  atmigth  and  oon- 
structlon.  . 
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Tbe  plaintUt  thma  c^ered  to  Inquire  of  the 

Bsme  witness,  as  an  exp^,  how,  in  his  Judg- 
ment, tbe  bits  could  have  been  broken.  It  will 
be  otieerved  that  it  does  not  appear  that  the 
court  had  decided  that  the  witness  was  quali- 
fied to  testifyas  an  expert,  at  the  time  the  offer 
was  made.  Whether  he  was  so  qualified  or  not, 
was  a  preliminary  question  to  be  determined  by 
tbe  court;  and  it  not  being  shown  that  the  court 
bad  decided  that  he  was  so  qualified,  we  can- 
■ot  say  that  it  was  error  to  exclude  his  opinion . 
The  fact  that  a  witness  for  the  defendant  liad 
testified  without  objection,  that,  in  bis  opinion, 
the  bits  were  not  broken  in  the  manner  claimed 
br  the  plaintiff,  would  not  render  tbe  (pinions 
mered  admisrible.  It  does  not  m>pear  whether 
the  opinion  given  this  witness  was  upon  his 
direct  or  cross  examination,  and  all  reasonable 
presumptions  are  to  be  made  in  support  of  the 
judgment.  If  that  opinion  was  nven  in  cross 
examination ,  it  was  not  allowable  for  the  plaint- 
iff to  introduce  tbe  opinions  of  others  in  oppo- 
riiionto  it. 

There  iea$  no  error,  and  the  judffment  it  <ff- 


BRADLEY  FERTItlZER  CO. 

r. 

DAVID  L.  PULLER 

1.  Plaintiff  offered  one  witnau  on  an  im- 
portaDt  issue,  so  early  in  the  trial  that, 
u  admitted,  he  eonld  have  procured  the 
attendance  of  other  witnesses.  The 
eoort  at  first  ruled  against  his  admis- 
sion, but  on  further  consideration  de- 
cided to  admit  the  witness;  but  not  until 
it  was  too  late  to  sommon  the  other 
witneeses.  Held*  a  good  eaoae  fbr  a 
new  trial. 

&  an  action  of  replevin  against  ibe  as- 
signee of  an  insolvent  dehtor,  to  reeover 
property  claimed  to  have  been  ob* 
tained  by  the  debtor  through  a  fraud- 
ulent sale  procured  by  Dalae  represen* 
tationa  as  to  his  financial  condition, 
evidence  is  admissible  of  other  similar 
pnTcbawe  made  aboat  the  same  time. 

(Dedded  January  IS,  U88.) 

PETITION  for  new  trial.  Granted. 
The  affidavit  of  tbe  plalntifrs  attorney 
stated,  in  part:  "As  to  tbe  tesUmony  of  the 
kind  given  in  tbe  deposition  of  B.  W.  Ourrier, 
I  did  have  some  knowledge,  and  intended  to 
use  it  on  said  trial;  but  I  was  somewhat  in 
doubt  as  to  its  admissibility,  and  what  the  court 
Toukl  do  In  admitting  it.  I,  therefore,  had  one 
witness  as  lo  such  testimony  brought  from  Bos- 
ton, and  offered  it;  and  It  was  excluded  by  the 
court.  I  did  this  tbe  first  day  of  tbe  trial,  so 
liiat  I  could  telegraph  to  Boston  for  others  that 
Bi(^  and  have  them  in  court  the  next  morn- 
ing on  ibe  going  in  of  court;  and  bad  ample 
time  for  that  purpose  before  the  plaintiff  would 
rest  its  case."  Tbe  deposition  of  Currier  re- 
lated to  the  false  representations  made  in  Bos- 
ton, by  Hosea  Welch,  Jr.  The  case  was  heard 
on  exceptions  and  tbe  petiUon  for  a  new  trial. 


As  to  the  evidence,  the  exceptions  stated:  "Tbe 
plaintiff's  evidence  further  tended  to  show  that 
during  the  first  days  of  October,  1883,  said 
Welch,  3d,  went  to  Boston  and  purchased  goods 
on  credit  to  the  amount  of  about  $3,700;  that 
said  Hosea  Welch,  Jr.,  was  present  at  one 
or  more  of  the  places  where  he  was  purchasing 
goods,  and  aided  him  In  selecting  gciids,  •  •  * 
The  plaintiff  offered  to  show  that  said  Welch, 
2d,  and  Welch,  Jr.,  while  thus  together,  made 
false  representations  as  to  the  financial  stand- 
ing of  said  Welch,  2d,  before  and  wMle  making 
such  purchases;  but  did  not  offer  to  show  that 
such  representations  in  any  way  came  to  the 
knowledge  of  the  plaintifi  or  its  agent  before 
the  sale  Si  the  phoq>hate.  The  court  refused 
to  admit  the  evid«icie." 

Mr.  S.  C.  ShnrtleC  for  plaintiff: 

The  evidence  offered  by  the  iilaintiff  as  to 
the  false  representations  was  admissible.  Halt 
V.  H^aylor,  6  Duer,  71;  Sovley  v.  BigeUne,  12 
Pick.,  307;  Peatuiio  v.  Taj/U^,  88  Barb.,  875  ; 
Henneguin  v.  Nayior,  24  N.  Y.,  189;  Coiiyert 
v.  Enni;  2  Mason,  286;  Seligpian  v.  Kalktnan, 
8  CaL.  a07;  Fttatimmon$  v.  JoAin,  21  Vt.,  130. 

The  plaintiff  was  taken  by  surprise  \ff  the 
action  of  the  court,  and  is  entitled  to  relief. 

Meatra.  CK>rdim  A  Gary  and  "Lmmamk^ 
for  the  defendant: 

The  court  properly  excluded  tbe  testimony 
as  to  the  false  representations  made  by  Welch, 
Jr. ;  because  the  {daintiff  did  not  show,  nor  ctf- 
fer  to  show,  that  nidi  representations  evercame 
to  its  knowledge,  or  that  of  its  agent.  27  Me., 
86;  3  Cush.,  418. 

A  new  trial  should  not  be  granted.  The  evi- 
dence was  cumulative.  Kiiapp  v.  puher,  49 
Vt.,  94;  Dodge  v.  KendaU,  4  Id.,  81;  BvUockv. 
Beach,  8  Id.,  78. 

It  must  be  a  strong  case  to  grant  a  new  trial 
on  account  of  surprise.  Brigm  t.  Qleammt  S7 
Vt.,  114;  UaOciiM  v.  MM,  17  Id.,  868. 

Royee.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  offered  to  show  that  when  Hosea 
Welch,  2d,  accommnied  and  assisted  by  Hoses 
Welch,  Jr.,was  in  Boston  earlyin  October,  18^, 
purchasing  good8,the  latter  made  f^se  represen- 
tations  in  regard  to  the  financial  standing  and 
condition  of  Hosea  Welch,  2d,  in  the  presenoeolT 
said  Welch,  2d.  Goods  to  the  amount  of  about 
$2,700,  were  purchased  on  credit  at  that  time, 
and  the  representations  were  made  in  connec- 
tion with  the  purchase  of  such  goods.  The 
phosphate  replevied  In  this  suit  was  ordered  by 
Hosea  Weldh,  2d.  October  28, 1862,  at  which 
time  be  was  and  for  some  time  previous  had 
been  badly  insolvent,  and  onlv  sustained,  finan- 
cially, by  credit  furnished  by  Hosea  Welch,  Jr. , 
and  one  Clark,  who,  November  1, 1882,  refused 
longer  to  indorse  his  paper  and  took  possession 
of  his  entire  stock,  including  said  phosphate, 
under  an  assignment  which  was  subsequenUy 
vacated  by  proceedings  under  the  Insolvent  Act, 
in  whldi  the  defendant  was  appointed  assignee. 

The  evidence  of  what  tninspired  in  Bostm 
was  offered  to  show  a  fraudulent  intent  on  the 
part  of  Hosea  Welch,  2d,at  that  time,  to  get  goods 
into  his  possession  without  the  intention  or  ex- 
pectation of  paying  for  them,  as  tending  to  show 
a  similar  intent  and  purpose  in  contracting  for 
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the  phosphate  a  few  days  later.  The  court, 
early  in  the  trial,  ruled  against  the  admissibility 
of  this  evidence,  but  afterwards,  on  further  con- 
sideration, decided  to  admit  it.  The  plaintiff's 
counsel  made  the  offer  early,  so  that  if  the  evi- 
dence were  admitted  he  could  procure  the  at- 
tendance of  witnesses  from  Boston,  and  it  ap- 
pears that  bad  it  then  been  admitted  he  would 
have  had  ample  time  to  get  tbem  to  St.  Johns- 
bury;  but  when  the  court  flnidly  decided  to  ad- 
mit the  evidence,  It  was  too  late  for  the  wit- 
nesses to  be  summoned  and  get  to  the  place  of 
trial  before  its  conclusion. 

It  is  now  claimed  that  the  evidence  offered 
was  not  legally  admissible.  The  title  to  the 
DToperty  replevied  is  in  qiustiim  in  this  suit.  If 
Welch  ordered  or  contracted  for  it  with  the 
fraudulent  intent  not  to  pay  for  it  as  agreed,  the 
sale  was  voidable  at  the  election  of  the  vendor, 
and  he  has  elected  to  rescind  it  by  the  bringing 
of  this  suit.  Benl.  8alcs,  g  4S3.  et  »eq.  It  has 
Ions  been  the  settled  law  that  evidence  of  the 
making  of  other  purchases  or  contracts  shown 
to  be  tainted  with  such  fraudulent  purpose  at 
about  the  same  time,  and  imder  such  circum- 
stances as  roig^it  &irly  support  the  presumption 
that  the  purchase  In  question  ms  made  with 


NoTX.— Fraud  renders  all  contracts  voidable. 
Adams  v.  Nelson.  82  V.  C,  Q.  B.,l9B. 

In  cases  of  fraud.  It  Is  essential  that  the  means 
used  should  be  aucoeeef  ul  In  deceiving.  Daggett  v. 
Bmereoo,88tor7,18S;  Bowman  v.CarlUien,40Ind., 
W;  Hageev. aroHaiBii,81Iiid.,SS8;  Hawnv.Oos- 
by.  1  Wood,  *  JC..  842 ;  Clark  v.  Everhart,  «8  Pa.  8t, 
147. 

It  la  a  1^  estaMlsbed  rule  that  goods  obtained  1^ 
fraud  may  be  reclaimed  by  the  vendor.  HolTman 
V.  Noble,  C  Met.,  78. 

One  who  has  obtained  goods  by  a  fraudulent  pur- 
chase cannot  secure  title  by  sale  to  a  bona  fidt  pur- 
ohasw.  Scbutt  v.  Lance,  81  Barb.,  878. 

The  burden  of  proof  is  oa  dte  purchaser.  Dovoe 
V.  Brandt,  S3N.Y., MS;  Lynch  T.Beeoher,88Conn.. 
400;  Lloyd  V.  Brewster,  i Paige.  W;  Hyde  v.  BUary, 
18  Hd.,4B8;  MoLeod  v.  Hatl<mal  Bk..«»  ]fa8B..»; 
JoeUn  V.  Cowee,  60 Barb.,  Klneey  v. Leggett,  71 
N.  T.,  387. 

Whenever  goods  are  obtained  from  their  owner 
by  fraud,  whether  the  facts  show  a  sale  or  a  mere 
delivery,  the  vendor  may  affirm  and  enforce  It,  or 
may  rescind  It  and  sue  In  onumpsU  forthe  prloe.or 
in  trover  for  value  of  the  goods.  Barker  v.  Dins> 
more.7SPa.8t.,tfr;  Bowley  v.  BIgdow,  IS  Tick., 
8U ;  Titoomb  v.  Wood,  88  Me.,  661 ;  Hewitt  v.  Clark, 
91  III,  60ft;  Butler  v.RUdreth,  6  Met,  M;  Stewart  v. 
Eimerson,  GS  N.  H.,  801 ;  HcBean  v.  Fox,  1  Bradw., 
177 ;  KcUogg  v.  Turple,  2  Bradw.,  fi6. 

By  bringing  the  action  of  owumpM  the  party 
ormtes  a  conclusive  presumption  of  affirmance  of 
the  contract.  Kellogg  v.  Turple,  2  Bradw.,  66 ;  Ha- 
gmth  V.  Taming,  6  U.  C.  Q.  B.  (O.  S.),  484;  Auger  v. 
Thompson,  8  Oat.  App.,  10;  Hcniartr  v.  StolEeran, 
«Ill..a». 

Where  a  buyer  makes  representations  to  Induce 
the  seller  to  sell,  which  are  false  on  material  points, 
and  which  InfluenoetbeBellerto  consent  to  tbesale, 
SO 


the  same  purpose  and  Intent,  Is  admiadble. 

Best,  Ev.,  487,  note  1;  1  Greenl.  Ev.,  SB8. 

The  cases  of  Pierce  v.  Hoffman,  24  Vt..  535, 
and  Eastman  v.  Premo,  49  Vt,  856,  are  full  au- 
thority for  that  proposition  in  this  State.  The 
evidence  offered  was  material  as  bearing  upon 
the  question  of  fraudulent  intent  on  the  part  of 
the  purchaser  affecting  the  transaction  in  issue, 
and  from  what  appears  in  the  case  it  is  clear 
that  the  plaiottfl,  without  &ult,  has  been  de- 
prived of  the  opportunity  to  use  it .  We  cannot 
say  with  certainty  that  if  the  evidence  contained 
in  the  affidavits,  attached  to  the  petition  for  a 
newtria],had  beenbeforethe  Jury  the resultof  the 
trial  would  have  been  different;but  it  seems  hi^- 
ly  probable  that  it  would  have  been,  unless  uat 
evidence  were  met  by  opposing  testimony  such 
as  is  not  shown  here.  Tne  petition  for  a  new 
trial  must  therefore  be  granted. 

As  it  does  notseem probable that  a  considera- 
tion of  the  other  exceptions  taken  on  the  trial 
would  be  of  sul»tantiai  benefit  at  this  time,  fX 
tend  to  a  more  speedy  or  economical  disporition 
of  the  case,  we  do  not  pass  upon  them, 

ThejuigmeBi  in  the  prinetpiU  tarn  i»  pro  tar- 
ma  rwerwaand  eoss  remandM,  and  the  p^Uem 
for  anew  trial  iMgranted,  but  vfithmtt  emta. 


equity  wlQ  grant  relief.  Warner  v.  Daniels,  1  Wood. 
ftH.,W:  Huon  T.  Crosby.  Id.,  342. 

The  vendor  of  goods,  where  the  vendee  fnuido- 
lently  conceals  his  Insolvency,  If  no  Innocent  third 
party  has  acquired  an  Interest  In  tbeto.  Is  entitled  to 
disafflra  the  oontract  of  sale  and  reoo  vor  the  goods. 
The  defeasible  title  of  the  vendee  only  vests  in  the 
assignee  of  the  vendee.  Dcnaldsrai  r.  VarweU,  98 
V.  8.,  681  (bk.  28,  Lawyers'  od^  888). 

To  avoid  a  sale  on  the  ground  that  vendees  did  not 
Intend  to  pay,  a  fraudulent  purpose  must  be  shown; 
but  evidence  that  they  knew  themselves  to  be  In- 
solvent without  reasonable  expectation  of  being 
able  to  pay,  Is  admissible.  Biggs  v.  Barry  ,2  Curt.,  SSO. 

Where  a  buyer  Induces  the  seller  to  oootraoC  to 
seU  the  property,  by  fraudulent  representations 
upon  the  truth  of  irtiich  the  seller  rellea.  In  an  aotloB 
by  the  buyer  to  enforce  the  contract,  tin  fraud  may 
be  shown  by  way  of  defense,  gmltti  v.  Ooun try- 
man,  ao  N.  T..  666. 

Where  goods  aro  purchased  upon  credit  through 
false  representations  as  to  pecuniary  condition  of 
the  buyer,  the  seller  may  repudiate  the  sale.  Scott 
V.  Simmons,  84  How.  Pr.,  86. 

And  so  if  a  buyer  obtains  goods  with  a  preeon- 
oolved  design  not  to  pay  for  them.  Hennequln  v. 
Naylor,^N.T.,18e;  NtaiicAB  T.  Hlobael,  a  N. 
264. 

Where  notes  were  given  by  the  purchaser,  the  sel- 
ler was  not  bound  to  replevy  the  goods  Immediate- 
ly, but  may  wait  until  their  maturl^.  Hattorae  r. 
Hodges,  28  N.  T..  486. 

On  reclaiming  his  property,  theseller  must  pro- 
tect a  puiobaeer  In  good  faltii  tram  fraudnlent 
vendee  frran  loss.  Trfnr  v.HHi,lT  Abb.  Pr„4ll 

If  the  buyer  has  parted  with  the  property  before 
dlsafflrmance  of  tbesale.  the  seller  can  do  noUitiqr 
against  the  party  In  possession,  except  to  demand 
possession  of  Urn.  Pearse  r.  Pettia.  4T  Barb^  S». 
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SCFBBICB  COUBT  OF  COmSECTICUT. 


ROGERS  ft  BROTHER,  Appt%., 
o. 

C.  ROGERS  &  BROTHERS. 

1.  Where,  in  a  suit  by  persons  using: 
"*Roffer8  &  Bro.  A  1/'  as  a  trade-mark, 
to  restrain  the  use  of  "C.  Rogers  &  Bros. 
A 1,"  by  others,  the  flndingof  thecourt 
below  WM  thjLt  the  word  "Roffers"  is 
the  misleading  charaeter  and 

that  the  manner  of  using  the  marks  is 
that  employed  in  the  trade  generally,  the 
appellate  eourt.  being  controlled  as  to 
the  facte,  by  the  findings,  cannot  say. 
u  matter  of  law*  that  the  nse  of  the 
mark  sought  to  be  enjoined  is  mislead- 

%.  The  CeUt  and  honest  nsa  of  one's  own 


in  the  ordinary  oourse  of  bnai- 
DBSB,  in  the  manner  in  which  other  num- 
Qfacturere  of  similar  goods  are  accus- 
tomed to  use  their  names,  in  the  prepara- 
tion for  sale,  or  sale  of  goods,  eannot  be 
eidoined ;  although  a  possibility  may 
exut  that  the  goods  of  one  will  be  pur- 
ehaaed  to  some  extent  by  persons  who 
knew  no  distlneticMi,  or  even  supposed 
them  to  be  the  goods  of  another. 

(New  HaTon  Decided  October,  SO,  1886.) 

APPEAL  from  a  judgment  of  the  Superior 
Court,  refusing  an  injunction,  .firmed. 
The  plaintiff  isaWaterhury  Conmration  hav- 
iii;  a  partnership  name.  The  defendants  are  a 
Heriden  partnership  in  name  and  in  fact,  con- 
sisting of  three  brothers  of  the  name  of  Rogers. 
The  plaintiff  makes  silver  plated  spoons,  forks, 
and  knives,  stamping  them  in  the  usual  way 
and  place  with  its  name  in  an  abridged  fonn, 
(Heflxed  by  a  star  and  followed  by  a  mark  to 
indicate  that  they  are  "A  No.  1"  in  quality,  the 
whole  mark  being  "•Rogers  &  Bro.,  A  1." 

The  defendants,  having  been  for  many  years 
in  the  silver  plating  budness,  have  receotly 
oommenoed  making  spoons  and  forks,  whi<ui 
"Qm  stamp,  in  the  usuul  way  and  place,  with 
Ibetr  own  name  and  the  customai^  mark  of 
high  quality  employed  ^  sooou  and  fork  mak- 
ers, their  mark  being  '  'C.  Rogers  &  Bros. ,  A 1." 

The  complaint  allies  that  the  plaintm  has  a 
trade-mark,  of  which  the  name  "Rogers"  is  the 
riial  port,  and  chw^  a  fraudulent  infringe- 
ment of  the  phdntm*8  rij^ts  by  the  defend- 
uts. 

The  com^aint  was  served  August  8, 1888, 
I^Setber  wiui  an  injunction  issued  hy  the  Judge 
of  the  Hartford  City  Court.  On  motion,  ^e 
injonction  was  suspended  until  the  Superior 
Court  should  be  in  session.  A  substituted  com- 
plaint was  filed  on  the  opening  of  the  Superior 
Court,  other  pleadings  following.  The  case 
waathen  heard  upon  the  merits;  me  Issues  were 
fotmd  for  Uie  defendants;  the  complaint  was 
dismlssBd;  Uie  injonetion  was  dissolved,  lliis 
kppeal  was  thereupon  taken. 
Mtrnn,  O.  H.  *  9.  P.  Piatt,  for  pUdnttfT: 
"Rc^ien  A  "Sm.  A  1,"  stamped  on  the  back 
of  the  shank  of  f  rate  and  spoons,  and  upon  the 
blades  trf  knives,  luw  become  aiid  Is  a  pure, 
omra. 


technical,  legal  trade-mark,  the  right  to  use 
which  is  the plfiintifl*spropOTty.  Thatonemay 
have  a  trade-mark  in  a  specific  and  partieular 
use  of  his  name,  either  separately  or  in  combi- 
nation with  words,  symbols  or  devices,  in  con- 
nection with  his  goods,  is  abundantly  sustained 
on  principle  and  by  the  authorities.  Singer  v. 
Wiltm,  Cnx,  Man.  Tr.  M.,  477;  Cloth  Go.  v. 
GloVt  Co.,  Id.,  228;  Upt.  Tr.  M.,  108. 

What  constitutes  a  trade-mark?  Itlstheap- 
propriation  and  use  by  a  trader  of  some  name, 
symbol,  device,  or  combination,  which  he  may 
lawfully  appropriate  and  use  to  mark  his  goods, 
so  that  when  people  see  the  goods  so  marked 
they  will  know  them  to  be  his  goods.  Brad- 
bury  V.  Breton,  Coi,  Man.  Tr.  M.,  820;  Singer 
v.  KimbaU,  Id.,  418;  Stoket  v.  Ijangmlf,  Id., 
121;  m  a.  V.  Sbffma,  100  U.  S..  85  (XXV., 
Law.  ed.,  5S0). 

By  the  English  Act,  the  "Name  of  an  hidl- 
vidual  or  firm,  printed,  impressed  or  woven  in 
some  particular  and  distinctive  manner,"  con- 
stitutes a  trade-mark.    Sebast.,  Tr.  M.,  16. 

The  recent  English  and  American  cases  rec- 
ognize the  right  of  trade-mark  in  a  man's  name, 
when  the  elements  of  the  Trade-Mark  Act  are 
wanting.  The  whole  progress  of  trade  mark 
law  has  been  and  still  is  toward  more  ample 
and  complete  protection.  Hallv.  Barrom,Cox, 
Man.  Tr.  M.,  215;  Cioth  Co.  v.  Am,  L.  C.  Co., 
Id.,  228;  Aintworthv.  Wamtlej/,  Id.,  257:  Ful- 
ton V.  SeUen,  Id.,  279;  Sogers  v.  Bogert,  Spurr 
d  Co.  11  Fed.  Rep.,  446;  Tharlev  v.  Mamim, 
43  L.  T.  Rep.  N.  §..851;  Sebast.  Tr.  M.,  25. 

This  court  in  Meriden  Britannia  Co.v.  Park- 
er, in  which  the  defense  insisted  that  a  per- 
sonal name  could  not  be  a  trade-mark,  express- 
ly held  that  the  combination  "1847  Rogers  Bros. 
A  1,"  constituted  the  plaintiff's  trade-mark,  and 
as  expressly  held  that  the  use  by  Parker  of  the 
stamp  "C.  Rofffira  &  Bros.  A  1,"  was  an  in- 
fringement. 'The  stamp  of  the  present  plaint- 
iff, referred  to  in  the  omnion.  Is  unhesitatingly 
called  a  trade-mark  and  decided  to  be  entitled 
to  protection.  Meriden  Brit.  Co.  v.  Parker,  39 
Conn.,  450. 

There  are  cases  holding  that  a  geographical 
descriptive  or  generic  name  cannot  w  made  u 
trade-mark,  and  it  is  largely  upon  the  reason- 
ing in  such  cases  that  the  claim  is  urged  that  a 
personal  name  cannot  become  a  trade-mark. 
Canal  Oo.  t.  Clark,  18  Wall..  811.  is  specially 
cited  for  this  purpose,  but  there  is  no  parallel 
between  such  cases  and  this  case.  The  manu- 
facturer's name  is  always  used  to  inform  the 
public  hy  whom  the  goods  are  made;  it  neces- 
sarily implies  origin  and  ownership;  but  a  geo- 
graphical, generic,  or  descriptive  name  can  have 
primarlly_no  such  dmlflcance.  To  stamp 
spoons  ''Wateibury,"  "German  Silver,"  "Silver 
Plated,"  would  not  primarily  Identify  them  as 
the  goods  of  any  particular  maker,  consequent- 
ly such  names  want  the  first  element  of  a  trade- 
mark; but  the  use  of  the  manufacturer's  name 
is  the  strongest  possible  assertion  that  he  is  the 
maker  of  the  goods  on  which  it  is  stamped, 
consequently  the  best  name  for  a  trade-mark. 
But  when  a  geographiad,  genetic,  w  descrip- 
tive name  comes  by  use  and  aasocutlon  to  tul 
who  makes  the  goods  to  which  It  is  attached,  tt 
becomes  a  good  trade-mark.  Up  to  that  mo- 
ment it  is  true  that  anyone  may  use  It;  after  that 
moment  no  one  may  use  i«^g„«^a@TOgle 
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to  pass  his  ffoodBasthe  goods ofanotfaer.  SMiet 
V.  Lajwraff,  tupra;  Woth^^poon  v.  Ourrie, 
Cox,  Man.  Tr.  M.,  829;  Nemmanv.  Almrd.  Id., 
283;  MeAndrmo  v.  Bamtt,  Id.,  234. 

If  a  trade-mark  in  one's  name  is  property,  no 
one,  whatever  bis  name,  whatever  his  business, 
whatever  his  intent,  may  take,  appropriate  or 
injure  it.  The  fact  that  one  b^ra  a  name,  a 
certain  use  of  which  makes  it  easy  to  appropri- 
ate the  property  of  another,  is  a  specially  valid 
reason  why  he  should  be  carefully  guarded  in 
the  use  of  his  name,  rather  than  be  nven  special 
opportunity  to  possess  himself  of  what  truly 
belongs  to  us.  It  is  a  reason  why  the  court 
should  be  strict  in  the  administration  of  equity. 
^>3ka  V.  Lanm-aff,  Cox.  Man.  Tr.  M.,  131; 
BlaekweUv.  Wright,M..m;  Bradbury y.  Bee- 
ton,  Id.,  820;  Omman  t.  SunneweU,  Id.,  641; 
AimmrVt  v.  Watndey,  Id.,  367. 

The  true  rule  as  to  what  a  man  in  business 
may  do  under  and  with  the  name  which  he  has 
chosen  as  a  business  designation,  is  well  stated 
by  Jtidge  Lowell  in  Itogera  v.  Bogert,  ^mrr  ik 
Co.,  11  Fed.  Kcp.,  496;  "Even  if  we  grant  all 
that  has  been  said  about  the  freedom  to  use 
names,and  I  grant  upcm  that  subject  much  more 
than  has  been  argued  for;  I  set  no  limits  to  that 
freedom,  except  interference  with  acquired 
rij^hts;  the  books  are  full  of  cases  in  which  de- 
tfenclants  have  been  restrained  from  the  use  of 
thefar  names  in  a  way  to  appropriate  the  good 
will  of  a  bushness  (Uready  efltabiished  by  others 
of  that  name." 

The  case  is  in  tti!s  respect  analagous  to  that 
of  WiUiamt  v.  Brook*,  60  Conn.,  278-260. 
There  the  trade  mark  was  the  plaintiff's  name. 
"In  combination  with  pink  and  yellow  wrap- 
pers,  well  known  to  the  trade.  *  •  •  AJi 
manufacturers  of  hairpins  put  them  in  ounce 
packages,  combining  the  ounce  into  pound,  and 
the  pound  into  packages  of  six  or  more  pounds, 
and  mimy  inclose  the  ounce  packages  in  pink 
and  yellow  paper." 

The  defendants  put  up  curvlliDear  hairpins 
in  pink,  and  plain  hairpins  In  yellow  wrappers, 
and  in  ounce  pacltages,  and  printed  on  such 
pink  and  yellow  wrappers  that  the  hairpins 
were  manufactured  by  L.  B.  Taylor  &  Co., 
Cheshire,  Conn.  The  pink  and  yellow  wrap- 
pa*  was  certainty  as  common  to  the  hairpin 
trade  as  the  stamping  of  the  maker's  name  is  to 
tiie  qxwn  trade.  They  were  not  necessary  to 
aba  luirpin  trade.  Nor  is  stamping  Ae  owner's 
name  necessary  to  the  spoon  trade. 

Ch.  J.  Hargis,  of  the  Kentucky  Court  of  Ap- 
lieals,  concluding  his  opinion  m  the  case  of 
Awry  A8on9  v.  Meiekk  A  Co.,  March  1888. 27 
OffldUil  Oaz.,  No.  10,  1027,  comprehensivelv 
sums  up  the  law  applicable  to  this  case  and  iw 
cases:  "In  conclu^on,  we  repeat  that  this  law 
grows  out  of  the  common  principle  of  Justice 
that  the  rij^hts  of  each  should  be  so  used  as  not 
unnecessarily  to  injure  those  of  others  whose 
skill  has  made  their  goods  valuable  in  their 
reputation  that  finally  compensates  them  for 
their  enterprise,  industry  and  fidelity." 

There  is  nothing  in  the  adjudged  cases  which 
authorizes  the  defendants  to  stamp  "C.  Rogers 
Sl  Bros.  A  1,"  on  their  articles,  either  because 
it  inheres  in  their  name,  or  because  it  is  a  ne- 
cessity of  their  business,  if  the  effect  is  the 
probable  misleading  of  purchasers,  and  conse- 
quent injury  of  the  plalntiil. 
60 


The  defendants  mainly  rdy  on  Bmymy. 

Burgeet,  17  Eng.  L.  &E.,  2S7;  Meneely  v.  Mm- 
eely,  63  N.  Y.,  427  ;  CarmickA  v.  LaUmer,  11 
R.  I.,  896;  McLean  v.  mmiins,  96  U.  8.,  246 
(XXIV.,  Law.  ed.,  822);  Clark  v.  Ctert,  25 
Barb.,  78;  Faber  v.  FaJter,  49  Barb.,  868;  Comr 
stock  V.  J/cwK,  18  How.  Pr.,  434,  and  on  the 
reporter's  note  to  Meriden  Brit.  Co.  t.  Pofker, 
12  Am.  Rep.,  401. 

A  careful  examination  of  these  cases  will 
show  that  none  of  them  are  cases  In  which  the 
plaintiff  seeks  to  have  the  defendant  enjoined 
against  the  use  of  a  stamp  on  goods  claimed  to 
infringe  the  plaintiff's  trade-mark  stamp.  12Am. 
Rep. ,  401,  expressly  says  that  neither  Mene^  v. 
Meni^,  nor  Faber  t.  Faber,  were  trade^muk 


In  addition  to  the  cases  already  cited.  In 
which  Judges  have  distinctly  said  that  a  trades 
name  used  in  connection  with  his  goods  might 
become  a  ^ood  trade-mark,  the  foUowinj^  are 
cited  in  which  defendants  have  been  enjoined 
against  the  use  of  their  own  names  in  a  way 
calculated  to  deceive:  Croft  v.  Day,  7  Beav., 
84;  Metsler  v.  Wood,  L.  R.,  8  Ch.  D.,  806;  FaO- 
woodv.FuUwood,  L.  R.,  9  Ch.  D.,176;  Lfcyy. 
Walker,  L.  R,  lOCh.  D.,486;  McLeanY.FUm- 
ing,  tupra;  Howe  v.  Sotoe  Maeltim  Co.,  50 
Barb.,  286;  Shaver  v.  S/tawr,  64  Iowa.  906; 
T/torley  Cattle  Food  Oo.  v.  MoMom,  42  L.  T. 
Rep.  N.  8.,  851. 

In  Q^nmn  v.  Sunnew^,  liSS  Uua.,  18S,  la- 
bel and  stamp 'are  placed  on  the  same  footing. 
"  A  person  may  have  a  right  in  his  own  name 
as  a  trade-mark,  as  against  a  person  of  a  differ- 
ent name,  but  he  cannot  have  such  a  right 
against  another  of  the  same  nunc,  unless  the 
defendant  uses  the  form  of  a  stamp  or  label  so 
like  that  used  by  the  plaintiff,  as  to  re[weaent 
that  the  defendant's  goods  are  those  of  the 
plaintiff's  manufacture." 

McLean  v.  Ftminfi,  mpra,  is  direcUy  to  the 
point  that  proof  of  intentional  fraudulent  re- 
sult is  unnecessaiT,  and  if  the  case  is  under- 
stood to  say  that  tnere  was  no  l^al  trade-mark 
as  against  the  defendants  in  that  case,  the  fwd 
that  the  injunction  was  granted,  although  no  in- 
tention to  defraud  was  shown,  makes  it  per- 
fectly conduslve.   FUt^  v.  PbmOt,  44  Ha, 
1 178;  Bale  \: Stnithmn,  13  Abb.  Pr.,  287;  Dix- 
on C.  Co.  V.  Quggenheim,  Am.  Tr.  M.  Caa.SGO; 
I  Amoeiceag  Go.  v.  ^ear,  2  8andf.  Super.  C,  fiSO. 
j    The  recent  English  cases  are  very  clear  on 
;  this  question.    Thorl^t  Cattle  Food  Oo.  v. 
MaMam,  tupra;  Orr,  Eteing  ifi  Oo.  t.  JoJkmwbm 
«fe  Cb.,  40  L.  T.  (N.  8.).  807. 

Our  Connecticut  cases  had  reached  the  same 
point  eaiiier,  and  hold  that  evidence  of  £randu- 
lent  dedni  or  intent  is  onnecessary.  It  is  the 
result  with  which  the  court  deals;  the  act  is 
the  same,  the  injuiy  the  same.  Bradley  v.  Nor- 
ton. 88  Conn.,  157;  Holmet  v.  Holmet,  etc.,  Mfg. 
Co.,  87  Conn.,  278;  Meridtn  Bnt.  Oo.v.  Parker, 
89  Conn.,  460;  WUUamtv.  Bnokt,  60  Conn., 
278. 

The  rule,  and  the  just  rule,  is  that  whatever 
a  defendant  does  to  cause  his  goods  to  be  mis- 
taken for  the  goods  of  another  will  be  prohib- 
ited. The  defendant  must  sell  his  goods  as  his 
own,  not  as  the  goods  of  another.  Seim  v. 
Procezende,  13  Jur.  N.  6.,  215;  Kianeka»  v. 
Bolton,  16  Irish  Ch^,  76;  Barriaon  v.  Ti^rfor, 
Am.  Trade-Mark  Caaes^ff:  OmM  v.  JBM«er- 
Digitized  by  kjOOglC 
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broot.  Am.  Tr.  H.  Cos.,  840;  Qrr,  Ewing  d  Co. 
T.  Jehtutm  A  Co.,  tupra. 

Ad  apparently  serious  claim  is  made  by  the 
defense,  that  the  plaintiff  ia  not  entitled  to  re- 
Kef  because  it  has  made  representations  with  re- 
spect to  its  trade  mark  which  are  untrue.  | 

It  would  seem,  after  the  decisions  in  Meridtn 
Brit.  Co.  Y.  Parker  and  Rogers  v.  Bogvrt, 
^irr  A  Co.,  to  be  unnecessary  to  dwell  on  this 

In  the  former  case  the  claim  was  made  that 
the  mark  itself  told  an  untruth  as  to  who  man- 
ufactured the  goods,  and  in  the  latter  case  the 
cUim  was  basal  upon  the  assertion  that  the 
plaintiff,  by  circulars  and  advertisements.  1d- 
daced  the  puUlc  to  believe  that  the  oriadnal 
Rogers  Brothers,  or  some  of  them,  were  stul  lo 
tlie  plaintUTs  service. 

It  is  not  claimed,  in  this  case,  that  the  trade- 
mark in  itself  doefi  now  or  ever  did  contain 
an  untruth. 

As  to  the  matter  of  price  lists,  circulars  and 
■advertisements,  they  contain  nothing  which  is 
materially  deceptive,  and  the  rule  respecting 
mch  statements  is  well  expressed  by  Judgs 
Lowell,  in  BogetBY.  Rogtn,  Spurr  A  Vo.  See 
also,  (furtia  v.  Bryan,  86  How.  Pr.,  33;  noU 
to  Pidding  v.  Hoioe,  Am.  Tr.  Mark  Cases,  640; 
Batit  V.  KenTudy,  18  Can.  Ch.,  528. 

In  Hoime»,  BooOt  A  Hawltn*  v.  Holnm,  Booth 
JkAtuxfod  Mfg.  Co.,  87  Conn.,  278,  the  court 
inaetlciiUy  hetd  the  latter  corporation  must  take 
care,  in  uie  selection  of  its  name,  not  to  in- 
fringe upon  the  rights  which  a  pridr  corpora- 
tion bad  to  use  its  corporate  name  In  buameas. 
See  also,  Xeiebyv.  Oregon  Cent.  R.  Co.,  Deady, 
409. 

Mr.  C.  R.  InMrsoU,  for  defendants: 

There  has  notlbeen  adduced  out  of  the  mul- 
titude of  trade-mark  cases,  in  this  country  or 
Oieat  Britain  a  single  one  in  which  a  person 
has  been  enjoined,  under  any  circunurtaDcea 
Thatever,  from  stamping  his  own  name,  rim- 
ply  and  in  the  ordinary  way,  upon  the  goods 
of  his  own  manufacture.  On  the  contrary,  the 
cases  are  numerous  where  such  an  injunction 
has  been  refused,  even  where  the  purpose  of  the 
poson  so  stamping  his  goods  was  manifested, 
by  accompanying  indieCa,  to  be  deceptive. 

In  BoUouiayv.  HoOoway,  18  Beav.,  209,  there 
WIS  a  clear  case  of  fraudulent  purpose,  but  the 
master  of  the  rolls  limited  his  (nlunction  to  the 
misleading  additions  and  refused  an  injunction 
against  the  name. 

In  Burffeaa  v.  Burgeu,  17  L.  &  Eq.,  2S7.  the 
defendant  was  cleariy  induced  by  the  popular- 
ity of  the  old  concern  to  go  into  the  same  bosi- 
HH,  and  he  was  en  joinefirom  certain  mislead- 
ing acts,  but  be  was  allowed  to  use  his  own 
name  with  whatever  advantage  might  belong 
to  it. 

In  Meneelyy,  Meneety,  62  N.  Y.,  427,  the 
court  says  that  "If  the  evidence  showed  any 
attempt  by  the  defendants  ipoms  of  cata- 
logues or  oy  any  other  fxmtnvance  to  induce 
the  belief  that  the  firm  of  Meneely  &  Kimburly 
was  the  successor  of  Andrew  Meneety,  or  the 
managers  of  the  plaiutifi'a  bell  foimdiy.  these 
acts  might  have  been  restrained,"  but  not  the 
use  of  uie  name. 

In  Clark  v.  Clark,  23  Barb.,  79,  there  was  a 
wrongful  purpose  evidenced  by  misleading  de- 
vices acoompuiying  the  name,  uid  the  nse  of 
«oia. 


the  device  was  enjoined,  bnt  not  the  use  of  the 

name. 

And  the  law,  in  this  i-espect.  is  correctly 
summed  up  by  the  annotator  to  Meriden  Bnt. 
Co.  V.  Parker,  13  Am.  Rep.,  401.  Although 
a  deceptive  purpose  is  shown  by  the  use  of  mis- 
leading marks  or  devices  or  affirmative  acts, 
accompanying  the  name,  "The  use  of  such 
mark  or  device  or  the  practice  of  such  acts  will 
be  restrained,  but  not  the  ttse  of  the  name." 

laJamegY.Jamea,  L.  R.,  18Eq^,421,  the  la- 
bel complained  of  was  "Lieut.  James'  Horse 
Blister."  The  inventor  of  the  article  was  Lieut. 
Robert  James.  The  defendant  was  named 
Robert  Joseph  James.  He  made  the  article 
known  as  "  Lieut.  James"  Horse  Blister,"  put 
on  it  that  label,  with  the  name  of  Robert  James, 
dropping  the  Joseph.  The  court  says:  "The 
defendants  must  not  lead  the  public  to  suppose 
that  this  is  actually  the  manufacture  of  Lieut. 
James  himself;  they  must  put  the  words  Robert 
Joseph  James  on  their  labels,  and  they  must 
not  make  the  labels  so  much  filike  as  to  make 
them  appear  to  denote  that  the  article  Is  made 
by  Robert  James.  The  expression  in  the 
plaintiffs'  advertisement  that  none  is  genuine 
without  the  signature  of  the  properietors  in  on 
the  top  label  of  every  pot,  to  counterfeit  which 
is  forgery.  This  is  perfectly  true.  All  that 
any  other  person  is  entitled  to  is  to  put  his  own 
name  on  the  tbpof  the  pot." 

In  FuUwood  v.  PuUwood,  L.  R,  9Ch.  Div. 
176,  the  plaintiff's  Arm  was  R.  J.  Fullwood  & 
Co.,  and  the  defendants  E.  Fullwood  &  Co. 
They  were  both  manufacturers  of  annatto.  The 
descriptive  cards  and  wrappers  of  the  defend- 
ants were  enjoined  but  not  tne  use  of  the  name. 
The  court  says:  "  Of  course  I  need  not  say 
that  the  defendants  are  entitled  tp  cany  on 
their  business  under  the  firm  which  they  have 
adopted,  if  they  are  so  minded,  and  to  carry  il 
on  where  uid  as  they  like,  provided  that  tfie}- 
do  not  represent  themselves  to  be  carrying  on 
the  business  which  has  descended  to  the  plaint- 
iff.  But  it  appears  to  me  that  in  the  cardn  and 
wrapi>er8  which  the  defendants  are  proved  to 
have  used,  thev  have  been  attempting  to  repre- 
sent that  the  business  which  they  carry  on  is 
the  business  of  which  the  pltdnHff  is  now  the 
proprietor." 

There  is  another  class  of  cases  referred  to  in 
this  discussion  but  which  clearly  have  no  bear- 
ing upon  the  question  just  considered.  Tlicy 
are  cases  like  Meriden  Brit.  Go.  v.  Parker; 
Holmes,  Booth  <fc  Haydem  v.  Holmet,  Booth  &. 
Atwood;  Rogers  Co.  v.  Boger*  and  Hpitrr.  These 
are  not  cases  of  a  defendant  stamping  his  goods 
with  his  own  name.  On  the  contra^,  in  each 
of  those  cases,  the  defendants  took  for  that  pur- 
pose the  name  of  the  plaintiff  or  a  name  re- 
sembling the  plniiitiiPs,  when  they  either  had  a 
different  name  of  their  own,  or,  as  in  the  case 
of  the  corporations,  they  could  just  as  conven- 
iently have  taken  some  other  name  than  a 
name  resembling  the  plaintiff's.  The  name  ' 
which  was  thus  taken  was  for  the  party  taking 
it  a  sham  name,  and  therefore  deceptive. 

The  "Thorley's  Cattle  Pood  Case,  "Matsam 
V.  W.  Thorley's  Cattle  Food  Co.,  42  L.  T.  N. 
8.,  851,  combines  the  characteristics  of  several 
classes  of  cases  already  adverted  to,  where  the 
fraudulent  method  of  a  defendant  in  carrying 
on  his  business,  so  as  to  represent  k-to  be' thq 
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busineas  of  the  plaititiff,  has  been  restrained. 
A  careful  cxamiDatioa  of  that  case  will  show 
those  characteristics  to  be: 

1.  The  assuming  a  name  resembling  the 
plaintiff's  for  the  purpose  of  carrying  on  a  com- 
peting business,  as  in  Rogen  y.  mutt,  and  Sol- 
mas,  etc.,  v.  Holmes,  etc,  J.  W.  Thorley  was 
taken  into  the  defendant  company  for  the  pur- 
poses of  a  figure  head. 

2.  The  false  representations  by  means  of 
labels,  advertisementsandmethod  of  putting  up 
the  packages  of  goods,  which  accompaniecTthie 
tradewords,  "Thorley'sCattleFood.'^bywhidi 
the  impression  was  given  to  the  public  that  the 
"Thorley"  in  those  words  was  the  plaintiff  and 
not  the  defendant,  as  in  the  class  of  cases  rep- 
resented by  HoUoteay  v.  Sotloway. 

8.  The  fact  that  the  term  "Thoriey's  Pood 
for  Cattle"  had  come  to  have  a  commercial 
meaning,  designating  an  article,  which  was  only 
made  at  the  ptaintifrs  factory,  as  in  the  " '  Qlenr 
fidd  ^areh"  (kue.  James.  L.  J.,  says  " '  Thor 
ley's  Food  for  Cattle '  meant  that  food  which  for 
many  years  was  manufactured  at  works  belong- 
ing to  Joseph  Thorley,  and  afterwards  was 
manufactured  by  his  executors  carrying  on  his 
bUBiness  at  the  {same  works.  '  Thoriey's  Food 
for  Cattle'  never  became  an  article  of  commerce 
as  distinguished  from  the  particular  manufact- 
ory from  which  it  had  proceeded." 

The  "Qlenfidd  Starch"  Case,  Wothermoon  v. 
Gurrie,  5  (L.  R.  Eng.  &  Irish  App.)  H.  L.,  508, 
relied  on  by  James,  L.  J.,  in  the  Thorley  Food 
Case,  is  a  case  where  a  right  of  trade-mark  was 
allowed  in  the  name  of  a  locally  combined 
with  the  article. 

The  case  is  not  entirely  reeoncUable  with  the 
decision  by  the  Supreme  Court  of  the  United 
States  in  the  OaTial  Oo.  v.  Cktrk,  IS  WaU.,  Sll 
[80  TJ.  B.,  Bk.  20,  Law.  ed..  081];  but  the  differ- 
ences do  not  coBcem  us  here. 

There  are  two  facts  clearly  found  by  the  court 
in  this  case,  and  upon  them  the  decision  is 
based. 

1.  "The  word 'Qlenfleld' had  acquired  a  aec- 
ondaty  signification  or  meaning  in  connection 
wiUi  a  particular  manufacture;  in  short,  it  had 
become  the  trade  denomination  of  the  starch 
made  bj  the  appellants.  It  was  wholly  t^en 
out  of  Its  ordinary  meaning."  It  was  "a name 
which  had  become  exclusively  a  designation  of 
an  article  manufactured  by  the  appellants." 

3.  The  defendant's  use  of  the  word  was  a 
ahum,  and  as  he  used  It,  toM  a  falsehood.  His 
true  place  of  business  was  in  Paisley,  not  Glen- 
field. 

And  the  court  enjoined  the  falsehood.  It  was 
the  case  of  a  man's  assuming  a  name  not  his 
own.  because  it  resembled  the  plaintiff's. 

The  decision  has  no  application  to  the  facts 
of  the  present  case,  because:  1.  The  word 
"Rogers  on  a  silver  plated  spoon  cannot  have 
any  other  meaning  than  the  ordinary  meaning, 
that  the  spoon  was  manufactured  by  some  per- 
son of  that  name.  2.  The  defendant,  ha^g 
no  other  name  than  "Rogers,"  cannot  tell  a 
falsehood  when  he  stamps  the  spoons  ot  his 
manufacture  with  that  name. 

One  of  the  very  latest  trade-mark  cases  in  the 
Enaiish  Courts,  Singer  iffg.  Oo.  v.  Loog.  1880, 
L.  R..  18  Ch.  r)iv.,89e,  plaintiff's  counsel,  who 
were  among  the  most  eminent  at  the  English 
bar,  made  this  conceasion  in  argument:  "  In 


order  to  justify  the  use  by  the  defendant  (tf  the 
name  of  a  rival  trader.  In  connection  with  the 
articles  which  he  sells,  he  must  show  either 
that  he  himself  has  a  right  individually  to  the 
name,  <v  that  the  artidem  question  isanwdfic 
article,  known  bya  ^>ecific  name,  and  that  m 
in  the  case  of  Wellmgton  boots  or  Hanxna 
cabs,  he  is  unable  to  de^gnate  the  article  in  any 
other  way  than  by  its  known  name." 

Messrs.  Charles  £,  Mitchell  and  0«org* 
A.  Fay*  also,  for  defendants  : 

A  trade-mark  is  a  mark  applied  to  aitideaof 
trade  to  tell  the  buyer  who  the  maker  Is.  A 
business  man,  or  a  business  corporation  having 
a  [>ersonal  name,  electing  to  associate  its  repa- 
tation  with  that  name,  instead  of  with  an  arbi- 
trary symbol,  cannot  be  heard  to  complain  be- 
cause other  persons,  having  ihe  same  name, 
adopt  the  same  business  and  conduct  it  in  the 
usual  way.  See,  Meendy  v.  Meeneiy,  62  N.T., 
437 ;  Ckmnikhd  v.  Latimer.  11 R.  L,  895 ;  Jfe- 
Lean  T.  Fleming,  96  U.  8.,  345  (Bk.  34,  Law. 
ed.,  822);  Burgess  v.  Burgess,  3  DeG.,  M.  &  C. 
904;  Cropv.  Day.  7  Beav..  84  ;  HoUoteayi. 
HoUotDay,  13  Bear.,  300  ;  CUvrk  v.  Clark, 
Barb.,  76;  FiOfer  v.  Faber,  49  Barb.,  858;  Gomr 
ttoek  V.  Mo&re,  18  How.  Pr.,424;  Decker  v.  Dedc- 
er,  52  How.  Pr.,  318  ;  DetAin  v.  DeMti,  67 
Barb.,  290;  FuUwodv.  FttUwood.  L.R.  9Ch. 
D.,  176;  Stoiuibraker  v.  Stonelrraker,  38  Hd., 
253;  Oilman  v.  SunneweU,  123  Mass.,  13»; 
Meriden  Brit.  Go.  v.  Parker.  89  Conn.,  450 ; 
Holmes,  Booth  A  Haydens  v.  Holmes,  Bootk  A 
Atwood  mg.  Go.,  87  Coon.,  378  ;  WHiiamt  v. 
Brooks,  50  Conn.,  280;  Wm.  Sogers  Mfg.  Co.  v. 
Sogers  <£  Spurring.  Co.,n  Fed.  Rep.,  496. 

The  affix  "A  1"  is  a  quidlty  mark.  The  find- 
ing says:  "The  mark  *A  1' has  been  frequentiy 
used  by  manufacturers  of  such  ware  for  many 
years  as  a  mark  of  quality,  and  is  so  regarded 
in  the  trade."  The  finding  is  conclusive  npea 
the  question  of  fact,  because :  "When  any 
mark,  symbol,  or  device,  is  used  merely  to  in- 
dicate the  name,  quality,  style  or  size,  of  any 
article,  it  cannot  be  protected  as  a  trade- mark. 
Boardman  v.  Meriden  Brit.  Go.,  85Coiui.,41& 

But  the  combination  "A  1,"  cannot  be  law- 
fully appropriated  for  any  other  purpose  thsa 
to  indicate  quality. 

In  Shav}  Stocking  Oo.  v.  Mack,  13  Fed.  R^, 
711.  Coxe.  J.,  says:  "  It  is  very  clear  that  no 
manufacturer  would  have  the  rmit  exclusive^ 
to  appropriate  the  flgures  1,  3,  B  and  ^  w  tw 
letters  A,  B,  C  and  D.  to  dtstbgdah  the  fM, 
second,  third  and  fourth  quality  of  his  goods 
respectively.  Why?  Because  the  generilj  sig- 
nification and  common  \ise  of  ttieseletters  and- 
figures  are  such  that  no  man  is  permitted  to 
assign  a  personal  and  private  meaning  to  that 
which  has,  by  long  usage  and  universal  aooqt- 
tation,  acquired  a  public  and  generic  meaning. " 

In  Oandee  v.  Deere,  64  lU.,  439,  it  was  held 
Uiat  no  exclusive  right  could  be  claimed  in  the 
letters  and  figures  "A  No.  1,"  "A  X  No.  1," 
"No.  1,"  "XNo.  1."  "No.  8,"  and  "B  No.  1." 
used  to  designate  the  different  qualities  of  the 
ploughs. 

In  Jl(rg.  Oo.  V.  Trainer,  101  U.  8..  65  (Bk.  35, 
Law.  ed.,  995),  the  court  a^  of  thebtteisA. 
C.  A.,  used  in  addition  to  the  manufactaier's 
name :  "Used  in  that  device  to  denote  only 
quality,  and  so  understood,  they  can  be  used 
otiiers  for  a  dmilar  pun^  equ^ly  with  the 
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woTds  'superior'  or  'superfine,'  or  other  words, 
or  letters  or  Azures  having  a  like  signification. " 

Only  numoers  arbitrarily  selected  can  be  ap- 
propriated to  indicate  origin  and  thus  become 
parts  of  lawful  trade-marks. 

In  Boardman  y.  Meridea  Brit.  Co.,  85  Conn., 
403,  the  numbers  were  arbitrarily  selected  and 
It  was  expressly  found  that  the  "  spoons  were 
known  by  their  respective  numbers,  and  more 
generally  ordered,  bought  and  sold  by  the  num- 
bers'on  the  labels."  See  also.  Lawrence  Mfg.  Co. 
v.I/neeU  Hottery  MilU.  129  Mass.,  835,  827;  GiU 
ftfti  V.  .£Mn«nw>k,  48  N. Y.,  374. 

TiiA  plaintiff  has  no  lawful  ttade-mark.  The 
most  sstisfactoiT  definition  of  a  trade-mark  is 
that  contained  In  High  on  Injunction,  g  672. 
"A  trade-mark  is  a  ^ulicular  sign  or  symbol, 
which,  by  ezcludTe  use,  becomes  recognized 
as  tbe  distinguishing  mark  of  the  ownco^s  goods, 
and  for  the  protection  of  which  the  aid  of 
equity  may  be  invoked." 

A  mere  possibility  of  mistake,  no  court  can 
guard fwaiost.  "Ail  thatcourts  of  justice  can 
do.  in  t&t  regard,  is  to  say  that  no  trader  can 
adopt  a  trade-mark,  aa  resembling  that  of 
another  trader,  as  that  ordinary  purchasers 
buying  with  ordinary  caution  are  hkely  to  be 
umletL"  McLean  v.  FUming,  96  C.  S., 
251  (Bk.  M,  Law.  ed.,  880). 

Again:  "We  hold,  therefore,  that  if,  in  the 
CT«  of  an  ordinary  observer,  ^ving  such  atten- 
tion as  a  purchaser  usually  gives,  two  designs 
u«  sabstantiajl^  the  same;  if  the  resemblance  is 
such  as  to  deceive  an  observer,  inducing  him  to 
purchase  one  supposing  it  to  be  the  other,  the 
first  (Hie  patented  is  infringed  by  the  other." 
Qorham  Go.  v.  White,  14  WaU.,  538  (81  IT.  6., 
XX.,  Lew.  ed.,  737). 

Stoddardt  delivered  the  o[^on  of  the 
court: 

As  we  understand  the  findings  and  rulings 
of  tbe  Superior  Court,  practically,  the  only 

SuestioD  left  for  the  determination  of  ibis  court 
I  in  respect  to  tbe  plaintiff's  exclusive  right.as 
against  these  defendants,  to  stomp  the  word 
"Hogers"  upon  silver  plated  flat  ware,  such 
as  knives,  forks,  spoons,  etc.  In  considering 
this  subject  it  must  constantly  be  borne  in 
mind  that  all  questions  of  fact  are  finally  dis- 
posed of  by  tbe  Superior  Court,  and  that  this 
court  cannot,  even  bv  inference,  supplement 
such  finding,  or  supply  omitted  facts.  Under 
our  practice,  this  court  is  c<»)troUed  by  the  flnd- 
big  as  it  oomes  to  us.  The  case  stands  upon 
HI  answer  denying  the  material  aUcigatioiis  of 
the  complaint,  and  in  so  far  as  the  Superior 
Court  omitted  to  find  true  the  allegations  and 
claims  of  the  plaintiff,  those  allegations  and 
claima  must  be  regarded  as  not  proved. 

The  defendants  stamped  upon  the  shanks  of 
spoons  and  forks  manufactured  by  tbem  the 
comlnoation  of  words '  'C .  Rogers  &  Bros.  A 1. " 
The  plaintiirs stamp  is  "*B4^;er8&  Bro.  A 1." 
The  nn^ng  states  In  detail  the  use  by  several 
different  partiui^ps  or  corporations  of  stamps 
all  liearing  the  common  and  distinctive  word 
"Rogers,'  and  differing  from  each  other  in  all 
other  materi^  respects  except  in  the  use  of 
this  common  sod  conspicuous  word  "Rogers," 
one  Goncem  using  a  stamp  witii  the  word  "R^- 
en"  alone.  Tbe  finding  then  proceeds:  ''aj 
reascm  of  the  numerous  stamps  on  spoons, 
Goni. 


forks  and  knives,  containing  the  word  'Rog- 
ers,' as  before  mentioned,  and  of  tbeefforts  of 
the  various  concerns  who  have  used  such 
stamps  since  1847  to  promote  the  sale  of  their 
goods  as  'Rogers  goods,'  the  word  'Rogers'  has 
become  the  conspicuous  and  familiar  part  of 
such  stamps  with  a  large  class  of  retail  buyers; 
and  while  jobbers  and  dealers  and  those  retail 
buyers  who  are  informed  of  the  facts,  readily 
distinguish  between  the  stamps  of  the  different 
manufactories  by  the  word  or  symbols  which 
eucb  stamps  do  not  possess  in  common,  those 
retail  buyers  of  the  articles  who  buy  by  tbe 
stamps  br  the  single  article  look  only  to  the 
word  'Rogers,'  and  are  for  this  reason  liable  to 
confound  the  various  stamps;  but  generally  the 
retail-  buyers  who  desire  any  information  on  the 
subject  of  the  make  of  the  goods,  rely  upon 
the  dealer  for  such  information." 

It  appears  from  the  extract  that  there  are  two 
governing  facts:  1,  that  the  word  "Rogers"  is 
Uie  conspicuous,  familiar,  material  and  valu- 
able thing  in  the  various  so-called  trade-marks; 
3,  that  the  stamps  of  tiie  defendant  is  liable  to 
be  mistaken  for  that  of  the  plaintiff  because  of 
the  use  of  the  word  "Rogers,"  and  by  that  lim- 
ited class  alone  who  "look  only  to  the  word 
"Rogers.'"  And  again  the  case  states:  "Be- 
tween the  stamps  so  used  by  the  defendants 
and  the  stamps  used  by  the  plaintiff  upon  simi- 
lar ariicles  manufactured  by  tbem,  respective- 
ly, tbe  dealers  and  jobbers  in  such  artides  have 
no  difficulty  in  distinguishing.  And  this  is 
also  true  of  those  retail  Buyers  who  look  beyond 
the  word  'Rogers.'  But  those  who  regard  the 
word 'Rogers  only.wouldbe  liabletoconfound 
one  with  the  other,  as  is  the  case  of  the  various 
'Rogers'  stamps  before  mentioned.  Retail  buy- 
ers sufficiently  aoqpiainted  with  the  various 
'Rogers'  stamps  In  the  market  to  disttoguish 
between  the  same  would  have  no  difficult  in 
distinguishitui:  between  the  two  stamps  of 
plaintiffs anddefendants;  but  the  general  re- 
semblance between  the  two  stamps  is  such  that 
a  person  knowing  that  of  the  pmntiff  and  not 
knowing  that  of  the  defendants  might,  upon  re- 
ferring to  it,  but  not  reading  it  attentively, 
mistake  it  for  that  of  the  ^aintlff."  Thus, 
with  reiteration  the  court  lielow  emphasizes  the 
fact  ttiat  the  word  "Rogers"  is  the  controlling 
word,  the  one  thing  that  is  the  basis  of  all  pos 
Bi)>le  confusion  or  mistake  in  the  use  of  two 
stamps. 

There  Is  no  finding,  nor  suggestion  of  fact 
that  any  other  part  of  the  defendants'  stamp  is 
answerable  in  any  degree  for  that  liability  of 
mistake.  If  any  other  part  of  the  stamp,  in 
configuration,  collocation  or  combination  of 
words,  figures  or  symbols,  or  in  other  respect, 
contributed,  in  any  manner,  to  deceive  possible 
purchasers,  and  enable  the  defendants  to  sell 
their  goods  as  those  of  the  plaintiffs,  it  should  so 
have  been  found  by  the  trial  court.  This  court 
cannot  find  such  facts,  from  an  inspection  of  tbe 
stamp  itself.  This  is  not  a  case  where  this 
court  can  pronounce  as  matter  of  law  that  the 
defendants'  stamp  in  other  particulars  so  re- 
sembles that  of  the  plaintiffs  as  to  amountto  a 
representation  that  we  goods  are  the  plaintiffs' 
goods.  In  this  particujar  the  case  at  bar  dif- 
fers from  many  of  the  cases  dted  in  bric^  of 
counsel.  In  some  ot  the  English  casos  relied 
upon,  and  in  other  instances,  thiMsourt  deter- 
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roioed  from  the  evidence  in  the  particular  case 
whether  the  stamp  was  of  objectionable  char- 
acter, thus  exercising  a  combined  juriBdiction 
over  fact  and  law.  In  our  courts,  as  before 
stated,  these  jurisdictious  are  separated,  the 
fact  being  committed  to  the  Superior  Court, 
and  the  law  to  this  court. 

Itissaidthat  "thisslamp,  'C.  Rogers&Bros. 
A  r  is  stamped  upon  the  backs  of  the  shanks 
of  the  spoons  and  forks  in  the  same  manner 
and  place  as  plaintiffs'  goods  are  and  have  been 
stamped."  This  is  undoubtedly  an  evidential 
fact,  from  which  the  trial  court  might,  in  con- 
nection with  other  circumstances,  have  found  a 
liability  to  deceive,  on  account  of  the  location 
and  peculiar  characteristic  of  the  defendants' 
stamp,  but  the  court  has  not  so  found;  pre- 
sumptively the  evidence  did  not  warrant  that 
conclusion;  and,  on  the  contrary,  the  court  re- 
peatedly tells  us  that  the  word  "Rogers"  alone 
IB  the  only  possible  misleading  character.  And 
further;  we  are  informed  that  "the  method  of 
stamping  their  name  upon  such  articles  raanu- 
focturea  by  them,  and  the  locality  of  the  stamp 
upon  the  article,  has  been  that  commonly  em- 
ployed by  manufacturers  of  such  silver-plated 
aracles  for  many  years.  The  mark  'A  1'  has 
been  frequently  used  by  manufacturers  of  such 
ware  for  many  years  as  a  mark  of  quality,  and 
Ib  so  regarded  in  the  trade. "  Maniiestly,  upon 
this  condition  of  facts,  in  the  absence  of  a  find- 
ing that  the  location  of  the  stamp,  combin- 
ing with  its  form,  might  have  a  misleading 
eSect,  we  cannot  say,  as  matter  of  law,  that 
it  does  have  that  possible  effect,  particular- 
ly in  view  of  this  finding,  that  the  location 
of  the  stamp  is  common  to  the  trade,  and 
the  addition  of  the  marks  of  quality,  "A 
1,"  is  commonly  used  ^manufacturers  as  a 
quality  mark.  We  feel  constrained  by  the  facts 
in  the  case  to  say  that  there  is  no  foundation 
laid  for  the  claim  that  we  should  rule  as  matter 
of  law  that  the  judgment  of  the  Superior  Court 
was  erroneous,  so  far  as  that  judgment  relates 
to  the  stamp  in  question  in  other  respects  than 
the  use  of  the  word  "Rogers," 

This  appeal  raises  the  question  of  error  or  no 
error  upon  the  facts  found,  and  "When,  there- 
fore, on  such  appeal,  the  record  omits  to  pre- 
sent facts  essential  to  the  case  of  the  appellant, 
this  court  can  simply  affirm  the  judgment,  and 
cannot  remand  the  case  to  the  lower  court  for 
amendment,  or  a  further  hearing  or  finding." 
Sehleginfjer  v.  C/iapman,  58  Conn.,  278. 

Has  this  plaintiff,  as  against  this  defendant, 
an  exclusive  right  to  the  use,  la  its  stamp,  of 
the  word  "Rogers"?  Upon  this  branch  of  the 
case  there  is  one  further  fact  stated  as  follows: 
"The  purpose  of  the  defendants  in  stamping 
their  firm  name  upon  the  spoons,  forks  and 
knives  so  mantifactured  by  tibem,  has  been  to 
Indicate  to  the  public  that  they  are  the  manu- 
facturers of  the  goods  so  stamped.  But  the  de- 
fendants, in  commencing  the  manufacture  of 
such  articles,  bad  in  view  the  popularity  in  the 
market  of  such  goods  bearing  a  stamp  contain- 
ing the  word  'Rogers,'  and  an  inducement  to 
commencing  such  manufacture  was  the  advan- 
tage tliey  might  derive  from  having  their  goods 
so  stamped."  And  then  the  court  finds:  "The 
allegations  of  fraudulent  design  and  acts  on 
ihOT,  defendants',  part,  containedin  articles  11, 
13, 13, 14, 16  and  16  of  the  complaint,  are  tovxM 
04 


I  to  be  not  true."  The  11th  article  contains  an 
allegation  that  the  defendants,  "with  intent  to 
defraud"  the  plaintiffs,  sent  their  goods  into  the 
market  with  marks  closely  resembling  the 
claimed  trademark's  of  the  plaintiff.  By  arti- 
cle 12  it  is  stated  that  by  the  external  shape  and 
appearance  of  the  goods,  together  with  the 
s^mp  and  mode  of  selling,  the  defendants 
caused  their  goods  to  resemble  the  plaintiffs'. 
Article  18  contains  an  allegation  that  the  de- 
fendants' stamp  is  a  close  imitation  of  plaint- 
iffs', and  is  an  infringement  of  their  trade-mark 
and  is  well  calculated  to  mislead  and  deceive 
and  does  deceive  purchasers  and  induces  them 
to  buy  the  defendants'  ^oods,  supposing  them 
to  be  of  plaintiffs'  manufacture.  Article  14  al- 
leges that  the  defendants'  goods  will  become 
known  as  "Rogers"  goods,  and  that  thereby 
purchasers  will  be  led  to  Imy  the  defendants' 
goods,  believing  them  to  be  plaintiffs';  and  by 
article  15  it  is  alleged  that  the  defendants  fraud- 
ulently stamp  the  word  "Rogers"  on  their 
goods',  intending  it  to  operate  as  a  fraud  upon 
the  public,  upon  unwary  purchasers  and  upon 
the  plaintiffs,  in  the  ways  above  set  forth,  eta 
So  far  the  trial  court  has  wholly  negative]  the 
claim  of  the  plaintiffs  that  the  defendants  were 
actually  fraudulent  in  the  use  of  their  stamp, 
and  that  such  stamp  was  intentionally  used  to 
personate  the  plaintiffB'  goods,  notwithstanding 
the  finding  that  the  defendants  had  In  view  the 
popularity  of  goods  marked  "Rogers,"  and  that 
one  inducement  was  the  advantage  they  mi^t 
derive  from  so  stamping  their  goods.  But  in 
saying  that  the  allegations  of  fraudulent  design 
and  acts  on  their  part,  contained  in  article  16 
of  the  complaint,  are  found  to  be  not  true,  the 
trial  court  goes  further  than  to  deny  the  asser- 
tion of  active,  petaonal,  intentional,  fraudulent 
design  and  counterfeitinr,  and  negatives  the 
constructive  fraudulent  design  implied  in  the 
statement  contained  in  that  article. 

Article  16  is  as  follows:  "That,  by  reason  of 
the  facts  aforesaid  the  use  of  the  word  'Rogers,' 
either  as  a  whole  or  a  part  of  their  stamp  upon 
spoons,  forks  and  knives  must  and  vrill,  under 
the  fixed  drcamstances  inevitably  connected 
with  such  use,  necessarily  infringe  upon  the 
plaintiffs'  lawful  enjoyment  of  the  use  and  ben- 
efit of  its  tradc-marRs  aforesaid,  and  must  and 
will  induce  and  cause  unwary  purchasers  and 
others  to  purchase  the  spoons,  forks  and  knives 
of  the  defendants,  stamped  with  the  word 
'Rogers,'  either  as  the  whole  or  as  a  part  of 
their  stamp,  in  idace  of  and  supposing  them 
to  be  spoons,  forks  and  knives  manufactured 
by  the  plaintiff,  to  the  great  injury  of  the  plaint- 
iff and  in  fraud  of  its  rii^ts.^  In  this  article 
there  is  no  statement  of  active  fraud,  or  inten- 
tional misrepresenting  the  defendants'  goods 
to  be  those  of  the  plaintiff,  but  only  a  statement 
that,  inevitably,  any  use,  no  matter  how  bonest 
and  customary,  of  the  word  "Rogers"  in  the 
stamp,  will  induce  and  caiue  unwary  purchas- 
ers to  purchase  goods  of  the  defendants'  make, 
supposing  them  to  be  rfaintiffs',  and  therefore 
any  use  of  the  word  "Rogers"  in  such  stamp, 
by  the  defendants,  is  thus  constructively  fraud- 
ulent.   This  conclusion  and  assertion  of  the 

?laintiffs,  so  stated,  is  denied  by  the  trial  court, 
'he  plaintiffs'  case  is  stripped,  the  finding, 
of  every  fact  collateral  or  additional  to  themeve 
use  (rf  the  word  "Itogenf'  lp4he  stama. 
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The  plaintifb'  claim,  as  thus  stated,  is  surely 
not  warranted  hj  any  decided  case  or  the  au- 
thority of  any  text  wnter  brought  to  our  atten- 
tioD.  SabstODtially  all  the  leading  and  govern- 
ing bets  and  characteristics  of  the  recent  £n- 
^sb  case  of  Miuaam  t.  Thmie^*  Game  Food 
Do.,  L.  R,  14  Ch.  DiT.,748,  acaseth&t  is  largely 
relied  upon  by  the  plainti£fs,fa«  eliminated  from 
the  plaintiffs  case.  A  few  citations  from  the 
sevu^  opinions  in  Mcutam  v.  Thorle^a  Cattle 
Food  Co.  will  indicate  bow  fundamentally  dlf- 
tomt  was  that  case  from  the  case  with  whidi 
we  are  dealing.  And  it  should  be  borne  in 
mind  that  this  English  court  was  considering 
qnestions  of  fact  upon  the  evidence  in  the  case. 
P.  155:  ■  'Thorley's  Food  for  Cattle"  meant  that 
food  which  for  many  years  was  manufactured 
At  works  belonging  to  Joseph  Thorley,  and 
afterwards  was  manufactured  by  his  executors 
csnTing  on  his  business  at  the  same  works. 
P.  1«:  We  have  held  nothing  like  a  satisfac- 
loiy  explanation  of  how  J.  W.  Thorley's  com- 
pany came  into  existence,  unlessit  was  that  the 
{Htunoters  thought  that  Thorley's  food  was  a 
very  profitable  thing  and  had  got  a  great  rep- 
utation, and  that  they  should  like  to  steal  the 
reputation  which  it  had  acquired.  In  order  to 
<io  that  they  somehow  or  other  got  into  com- 
mnnication  with  a  brother  of  the  late  Joseph 
Thotl^,  who  for  some  vears  had  been  in  the 
service  of  Joseph  Thorley,  and  during  those 
years,  according  to  his  own  account,  which  I 
take  to  be  true,  had  acquired  a  knowledge  of 
the  recipe  and  of  the  manufacture,  but  who, 
for  several  years  previous  to  the  existence  of 
this  c(Hapany,  had  never  bad  anything  to  do 
with  the  manufactnre  of  food  for  cattle.  Hav- 
ing the  name  of  Thoiley,  which  was  the  dlstin- 
gmshing  mark  of  the  food  for  cattle,  he  either 
tendered  himsdf  for  sale,  or  was  found  for  pur- 
diase  by  some  persons,  in  order  that  bis  name 
might  be  got  into  a  joint  stock  company  formed 
for  the  sak&  of  selling  these  goods.  Why  was 
that  name  got  in  there  except  for  the  purpose  of 
iodndng  the  world  to  believe  that  it  was  the 
asme  concern,  or  that  it  ms  the  Thcniey :  that 
it  was  the  same  Thorley  or  a  continuation  of 
the  same  Thorley  whose  name  was  the  prind- 
pal  characteristic  of  the  name  of  the  article? 
The  name  of  the  company  is,  to  my  mind,  a 
fiction.  The  meaning  which  the  name  of  "J. 
W.  Thorley  &  Co.  Limited"  would  convey  to 
any  person  s  mind  Is  that  there  had  been  a  part- 
nership of  J.  W.  Thorley  &  Co. ,  a  real  partner- 
ship, which  had  been  carrying  on  Inidness  in 
Uie  tnunifoctuie  of  this  food  for  cattle  and  that, 
forsome  reason  or  other,  such  as  we  have  seen 
constantly  in  our  experience  in  this  court,  the 
partnership  had  been  minded  to  convert  itself 
into  a  limited  company  for  the  more  convenient 
transacdon  of  its  business.  •  •  •  i  am, 
therefore,  of  opinion  that  in  this  case  what  the 
defendant  company  have  done  has  been  calcu- 
lated to  deceive,  and  lam  bound  to  say,  in  my 
judgment,  I  have  no  doubt  was  from  the  first 
intended  to  deceive  the  persons  purchasing  their 
article  into  the  belief  that  they^  were  purchas~ 
ing  the  article  which  Josefdi  Thorley  had  for- 
merly manufactured  at  the  works  which  had 
attained  ^e  great  reputation  which  Thorley's 
manufacture  appears  to  have  obttdned. 

Bsggallay.  Z. said:  "I do  not  profess  to 
mf  now  whether  J.  W.  Thorley,  if  honestly 


carrying  on  budness  on  his  own  account  in  the 
manufacture  and  sale  of  this  article,  miglit  not 
call  it  'Thorley's  Food  for  Cattle,'  provided 
he  took  proper  precautions  to  prevent  it  being 
supposed  that  the  article  be  was  so  maoufact- 
urmg  was  manufactured  by  the  representatives 
of  Josefdi  Thorley,  but  I  feel  satisfied  that  the 
company  has  no  right  whatever  to  use  that 
name.  I  am  strong^  inclined  to  the  opinion, 
though  it  is  unnecessary  to  decide  that,  accord- 
ing to  the  view  of  Lord  Westbury  in  'Otenfield 
Starek'  Ca»e:  the  expression  'Thorley's  Food 
for  Cattle,'  indicates  the  trade  denomina- 
tion of  the  article  manufactured  by  the  partic- 
ular person;  but  even  on  tbe  assumption  that 
the  defendant  company  had  not  only  the  right 
to  manufacture  this  article,  but  to  call  it  'Thor- 
ley's Pood  for  Cattle,'  I  have  come  to  the  con- 
clusion on  the  evidence,  that  they  adopted  such  a 
mode  of  endeavoring  to  push  that  article  in  the 
market  as  to  induce  many  persons  to  entertain 
the  reasonable  belief  that  the  article  they  were 
so  putting  upon  the  market  had  been  manu- 
factured by  the  representatives  of  Josei^  Thor- 
ley." 

Bramwell,  L.  J.,  said:  "Tbe  complaint  of 
the  plaintiffs  is  not  that  the  defendants  made 
and  sold  the  same  article  that  the  plaintiffs 
made,  but  that  it  was  sold  in  such  a  way 
as  to  induce  purchasers  to  believe  tliat  it  was 
the  article  manufactured  by  tiie  establish- 
ment which  was  Joseph  Thorley's  and  now  is 
carried  on  by  his  executors.  The  learned  coun- 
sel for  the  defendants  admit  that  if  that  is  so, 
there  is  a  cause  of  action  against  them  and  that 
they  must  be  restrained  from  doing  it.  The 
question,  therefore,  is  one  of  fact:  was  the 
trade  so  carried  tm  by  the  defendants  as  to  give 
rise  to  that  belief?  It  appears  to  me  almost  Im- 
possible to  entertain  a  doubt  upon  that  ques- 
tion." 

James,  L.J.,  finally  announced  that  an  in- 
junction would  issue,  and  Mr.  Olasse,  who 
was  of  counsel  said:  "But  is  it  not  the  sub- 
stance of  your  Lordship's  Judgment  that  they 
are  not  to  use  the  word  Thorley  in  coimection 
with  their  cattle  food?"  James.  L.  </.:  "We 
cannot  prohitdt  their  using  the  name  if  they 
use  it  in  amy  not  calculated  to  mislead  the 
public." 

Quotations  are  mode  at  such  length  from  this 
case  because  of  the  importance  apparently  at- 
tached to  It  bythe  pte^tifls.  It  will  beseen 
that  the  case  was  regarded  as  one  urtiere  a  Jj^t 
stock  company  had  assumed  the  name  of  "'Fhtv- 
ley"  with  the  preconceived  design  of  inducing 
the  public  to  believe  that  their  manufacture  was 
that  of  the  plaintiff,  with  the  intent  to  pirate 
the  marks  of  origin  of  the  plaintiff's  goods. 
In  this  view  the  English  case  goes  no  further 
than  this  court  in  Holme*,  BooVi  &  Haydent  v. 
Bolnu$,  BooA  A  AimodMfy.  Co.,  87  Conn.,S78. 
Further,  as  Indicated  by  thdr  oidnions,  tbe 
Judges  strongly  leaned  to  the  pc^tion  that 
"Thorley's  ^>od  for  Cattle"  had,  under  the 
evidence  in  tbe  case,  come  to  indicate  the  trade 
denomination  of  the  article  manufactured  by 
the  particular  prason,  and  had  obtained  that 
secondary  meaiuag  whol^  apart  from  its  ordi- 
nary and  apparent  meaning,  assimilating,  in 
this  particuhur,  to  the  GUnfild  &arch  Com  in 
Wothertpoon  v,  Ourrie,  5  H.  L.,  608. 

Lastly,  the  English  case,  as  the  final  and 
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tennlnate  view  of  the  case,  was  treated  as  a 
case  of  intentional  false  representation  by  the 
defendants,  in  their  method  of  advertisement 
by  labels,  and  method  of  racking  goods  and 
carrying  on  their  bushiess.  This  is  shown  bv  the 
refusal  of  the  court  to  enjoin  the  use  oi  the 
word  "Thorley"  absolutely  in  the  cattle  food 
business,  and  permitting  ita  use  so  long  as  that 
use  was  not  calculated  to  mislead.  I'he  ration- 
ate  of  the  decision  of  Mcutam  t.  Thorie^a  Cat- 
tle Food  Co.,  is  that  it  wasacase  of  actuu  inten- 
tional misrepresentation.  The  scope  and  limit 
of  the  ruling  in  Mattam  v.  Thorlei/,  in  regard 
to  the  use  of  the  name  Thorley,  is  fixed  by  the 
decision  of  the  same  court  in  Thorley'a  Cattle 
Food  Co.  V.  Matmm,  in  which  the  court  pro- 
tected by  injunction  the  "Thorlev's  Cattle  Pood 
Company"  in  the  prosecution  of  its  business  in 
that  name  against  circulars  and  adverdsements 
Of  the  defendants,  the  executors  of  Joseph 
Thorley. 

Both  James  and  Baggallay,  L.  J.s,  in  Jtfiu- 
»am  V.  ThoHey'9  Cattle  f'ood  Go.,  refer  approv- 
ingly  and  as  containing  the  gist  of  the  law,  to 
the  language  of  IjOrd  JmticeTyxmer  in  Burgess 
V.  Burgess,  8  D.  M.  &  G.,  896:  "No  man  can 
have  any  right  to  represent  his  goods  as  llie 
goods  of  another  person;  but  in  applications  of 
uiis  kind  it  must  be  made  out  that  the  defend- 
ant is  selling  his  own  goods  m  the  goods  of  an- 
other. Where  a  person  is  selling  goods  under 
a  particular  name,  and  another  person  not 
having  that  name  Is  using  it,  it  may  be  pre- 
sumed that  be  so  uses  it  to  represent  the  goods 
sold  himself  as  the  gooaa  of  the  person 
whose  name  he  uses;  but  where  the  defendant 
sells  goods  under  bis  own  name,  and  it  happens 
that  the  plaintifF  has  the  same  name,it  does  not 
follow  that  the  defendant  is  selling  his  goods  as 
the  goods  of  the  plaintiff.  It  is  a  question  of 
evioence,  in  each  case,  whether  there  is  false 
representation  or  not." 

Considered  in  the  ordinary  course  of  trade, 
ft  is  a  contradiction  of  terms  to  say  that  a  man 
selling  goods  under  his  own  name  sells  them  as 
the  goc^  of  another,  even  if  that  other  have 
the  same  name.  The  cases  seem  to  require 
some  dement  of  false  representation  other  than 
that  implied  in  the  fair,  honest  and  ordinary 
use  of  a  person's  own  name. 

An  ezamlnatton  of  the  following  and  kindred 
cases,  wherein  the  use  of  a  person's  name  has 
been  regulated,  will  show  that  in  most  In- 
stances comcious,  intentional,  fraudulent  mis- 
representation, on  the  part  of  the  defendant 
had  been  resorted  to;  in  others,  there  was  such 
a  combined  use  of  the  name  with  other  marks, 
characters,  figures,  or  form  and  arrangement 
of  circulars,  advertisements,  etc.,  as  to  amount 
to  a  ff^  representation,  and  the  coml^nation 
only  was  enjoined.  No  instance  can  be  found 
where  the  use  of  the  name  only,  in  good  faith, 
■has  been  stopped.  See,  Croft  v.  Bay,  7  Beav,, 
84-90;  Holtoieaif  v.  Holloicay,  18  Beav.,  218; 
Clark  T.  Clark,  25  Barb.,  78;  ^kea  v.  Sykes, 
8  Bam.  &  C,  UUMetzler  v.  Wood,  L.  R.,  8 
Ch.  D.,  608,  610;  Fui^iood  v.  FuUwood,  9  Ch. 
D.,  179;  Beelin  v.  Devlin,  69  N.  Y.,  214;  Lan- 
dreth  V.  LandrefJi,  23  Fed,  Rep.,  41;  Shaverv. 
Shaver,  54  Iowa,  21 S;  Stondraker  v.  Stone- 
Waker,  88  Md.,  368:  WiUiams  v.  BroiOes,  60 
Conn.,  278;  Meriden  Brit.  Co.  v.  Parker,  89 
Conn.,  460. 


Upon  the  other  hand  there  has  been,  from 
the  first  to  the  present  time,  a  general  eotuermis- 
of  Judicial  opinion  that  the  use  of  a  personal 
name  In  a  fair,  honest  and  ordinary  uurinen 
manner,  could  not  be  prevented,  even  if  damue- 
resulted  therefrom.  Oroft  v.  Bay,  7  Beav.,  84; 
Bolloieay  v.  Holloway,  supra;  Burgets  v.  Bur- 
gess. 8  D.  M.  &  a,  896;  Fdber  v.  Faber,  4» 
Barb.,  857;  Clark  v.  Clark,  25  Barb.,  80;  Men- 
edy  V.  Menedy,  6S  N.  T.,  427;  ComaUtek  T. 
Moore,  18  How.  Pr.,  424;  Oilman  ▼  Hitnne- 
weU,  123  Mass.,  139;  McLean  v.  Fleming,  96 
U.  8.,  263  (bk,  24,  Law.  ed.,  831);  CarmiehH 
V.  Latimer,  11 R.  I.,  896;  Landrethv.  Landreth, 
22  Fed.  Rep.,  41;  Singar  Mfg.  Oo.  v.  Loog,  L, 
R.,18Ch.  Dig.,  413. 

Other  cases  and  dicta  might  be  dted,  but  it 
is  deemed  unnecessary. 

In  one  brief  filed  for  the  plaintiffs  it  is  aaSA 
that  they  make  no  exetudve  claim  to  the  word 
"Rogers;"  but  he  couples  with  that  disclaimer 
a  statement  that  the  word  "Rogers"  is  the  con- 
spicuous and  valuable  part  of  their  mark,  and 
that  any  use  of  it  by  the  defendants,  in  the  or- 
dinary way  of  manufacturers,  by  stamping 
their  goods  with  it,  either  alone  or  in  any  com- 
bination, will  indubitably  produce  results  which 
tbey  are  now  striving  to  prevent;  and  in  tlie 
brief  filed  by  the  other  counsel,  the  broad  claim 
is  made  that  the  word  "Rogers"  used  as  a  stamp- 
should  be  stopped.  And,  as  we  have  before- 
said,  this  is  the  only  contention  left  to  the  plaint- 
iff by  the  finding  of  the  court  below. 

In  conclusion,  we  think  there  is  ndther  au- 
thority nor  reason  In  support  of  the  doctrine 
that  the  fair,  honest  tue  of  a  name  can  be  ea- 
Joined,  when  it  is  used  in  the  ordinary  course 
of  business,  in  the  way  and  manner  in  which 
other  manufacturers  of  similar  goods  are  ac- 
customed to  use  their  own  name  in  the  prepa- 
ration for  sale,  or  sale  of  goods;  that  such  a 
rule  would  operate  in  restraint  of  trade  and 
prohibit  a  person  from  using  the  ordinary  means 
that  all  are  entiUed  to  use  m  the  prosecuticm  of 
business  enterprises;  that  such  use  contains  no- 
element  of  false  representation  or  personation 
in  any  just  and  true  sense;  and  that  while  it 
may  oe  true  that  a  possibilitv  exists  that  the 
goods  of  one  will  be  purchased  to  some  extent 
by  persons  who  either  know  no  distinetioD,  or 
even  by  the  occadonal  few  who  sui^oee  them 
to  be  the  goods  of  another;  this  ocmditioo 
of  things  is  inevitable  in  trade  and  commerce, 
inhering  in  the  nature  of  things  and  attat^ea- 
in  kind,  if  not  in  degree,  in  bS  cases  where  a 
manufacturer,  sending  goods  of  any  porticolar 
description,  but  without  distinguishing  mark,, 
into  a  district  or  country  where  such  goods 
were  before  that  time  unknown,  and  establish- 
ing a  rotation  in  that  district  or  country  as 
the  manufacturer  and  vendor  of  such  goods. 
Any  new  comer  in  the  same  district  with  simi- 
lar goods  would  undoubtedly  profitby  the  repu- 
tation of  the  former's  goods;  yet  the  benefit  to 
the  public  generally  m  &ee  competition  and 
the  natural  rights  of  all,  to  seek  any  and  ail 
markets,  would  rmder  in^ectual  all  attempts- 
to  shut  out  such  new  comer. 

Since  the  preparation  of  the  forgoing  opin* 
ion  the  second  edition  of  "Browne  on  Trade- 
Marks"  has  bedn  distributed.  That  author  upon 
a  review  of  the  cases  lavs  down  this  propoo- 
tion:  "A  manufacturer  nas  a  light  to  affix  his 


Digitized  by 


Google 


188B. 


BooBBM  T.  Bosmnk 


419 


own  nnme  to  an  article  of  his  own  production. 
And  my  injur}*  which  another  manufacturer, 
hanng  the  same  surname,  ma^  suffer  in  conse- 
I  thereof  is  damnum  aSaqm  ii^urta."  % 


And  in  his  "  eommehtair"  upon  ffotoe  v. 
Sow  Mathine  Co.,  50  Barb.,  286,  be  says: 
"Tbia  case  is  apt  to  mislead  the  superficial  ob- 
serve, and  even  for  a  moment  stagger  the  pre- 
eoncdvod  notions  <rf  one  used  toi^ticalezam- 
ioatioo.  It  has  been  cited  more  than  once  in 
sin^Mrt  of  this  abaurd  proposition,  to  wit: 
when  two  men  in  the  same  trade  have  the  same 
aomame,  one  may  employ  that  surname  as  a 
trade-mark,  to  the  exclusiou  of  any  such  right 
by  the  other;  that  is,  when  the  two  brothers 
have  made  and  sold  sewing  machines,  the  one 
who  first  stamped  his  surname  upon  a  machine 
was  the  sole  possessor  of  the  right  to  stamp  his 
workmanship  with  his  true  name-  This  con- 
duBioQ  has  no  warrant  from  any  authoritative 
aooice."  §423. 

There  i»no  error  in'jthe  judgfnent  of  the  Supe- 
rior Omrt^ 

Looses,  J,,  dissenting: 

The  able  argument  in  support  of  the  major- 
ity opinion  is  so  well  calculated  to  produce  tlie 
impression  that  the  finding  of  the  Superior 
CooTt  leaves  no  possible  basis  for  granting  any 
relief  to  the  plaintift,  that  it  will  be  necessary 
to  examine  the  pleadings  and  finding  somewhat 
carefully,  to  show  the  grounds  for  my  dissent. 
If  we  exclude  from  paragraphs  eleven  to  nx- 
teen  of  the  complaint  all  flll^alions  ot  fraudu- 
lent designs  and  acts,  there  irill  remain  the 
averments  that  the  plaintiff  Is  a  Corporation 
duly  organized  under  the  laws  of  Uiu  State, 
and  that  since  1860  it  has  been  and  now  is  ex- 
tensively engaged  in  the  manufacture  of  silver 
plated  spoons,  forks  and  knives,  and  has  large 
capital  invested  in  that  business;  that  in  1858 
Asa  H.  and  Simeon  S.  Rogers  formed  a  part- 
nership under  the  nameof"Rogers& Brother," 
and  engaged  in  the  business  of  manufacturing 
and  selling  silver  plated  spoons  and  forks  and 
knives,  which  was  continued  till  December  16, 
1859,  when  the  plaintiff  Corporation  was  organ- 
ized and  purchased  the  property,  and  succe^ed 
to  the  business  and  all  the  rights  of  said  part- 
nership; that  said  partnership  had  adopted  and 
used  in  its  business  the  trade-mark  "  'Rogers 
&  Bro.,"  sometimes  adding  the  suffix  "A  r  — 
stanwiog  it  upon  the  goods  manufactured  by 
laid  firm,  and  that  the  plaintiff  upon  succeeding 
to  the  business  of  said  partnership  lawfully  con- 
tinued to  use  and  has  ever  since  lawfully  used 
and  intends  in  the  future  to  use  in  its  business 
nid  trade-mark  with  said  suffix,  stamping  the 
nme  upon  the  spoons,  forks  and  knives  manu- 
oetnred  by  it;  that  the  sale  of  the  plaintiff's 
goods  BO  stamped  has  been  widely  extended, 
and  that  owiu^  to  the  skill  and  integrity  of  the 
plaintiff  in  their  manufacture  tbe^  have  con- 
stantly maintained  a  special,  peculiar,  good  and 
Ttduable  reputation  among  Uie  trade  and  among 
purchasers  generally,  and  that  the  business  m 
the  phdn^fi  has  been  largely  built  up  and  ex- 
tended by  such  reputation,  and  is  now  largely 
dependent  for  its  profitable  continuance  upon 
the  reputation  so  attached  to  its  goods  by  the 
Qseof  such  stamp  thereon;  thatsaid  trade-mark 
>a  ot  great  value  to  the  plaintiff  and  will  con- 
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tinue  to  be  so  if  the  wrongful  acts  of  the  defend- 
ants shall  be  stopped;  that  the  defendants,  well 
knowing  the  premises  and  knowing  that  If  they 
could  srad  spoons,  forks  and  knives  into  mar- 
ket bearing  a  stamp  that  would  cause  them  to 
be  called  '"Rogers  goods,"  or  by  any  of  the 
names  whereof  the  word  "Rogers"  is  the  spe 
cially  conspicuous  part,  they  could  sell  them 
much  more  readily  and  for  a  iiigher  price  than 
if  thestamp  did  not  contain  the  word  "Rogers;" 
and  intending  to  cause  their  goods  to  be  called 
by  some  name  of  which  the  word  "  Rogera  " 
forms  the  conspicuous  jpart  and  so  obtaui  ad- 
vantage of  the  reputation  which  attaches  to 
goods  bearing  the  plaintiff's  trade-mark  ""Rog- 
ers &  Bro.  A  1,"  did,  on  or  about  the  15th  day 
of  June,  188S,  begin  the  business  of  making 
and  selling  diver  plated  spoons,  forks  and 
knives,  and  stamping  upon  them  marks  resem- 
bling said  trade-marim  of  theplaintiff,and  io  par 
ticular  the  following,  to  wit:  "  C.  Rogers  A 
Bros.  A  I,"  and  to  send  into  the  market  and 
sell,  spoons,  forks  and  knives  so  stamped  and 
have  ever  since  continued  to  do  so;  that  by  rea- 
son of  said  facts  the  use  by  the  defendants  of 
the  word  "  Rogers"  as  a  stamp  upon  spoons, 
forks  and  knives  will  cause  unwary  purchasers 
to  purchase  the  goods  of  the  defendants  so 
stamped,  supposing  them  to  be  manufactured 
by  the  plaintiff,  to  the  injury  of  the  plaintiff ; 
and  that  the  plaintiff,  on  August  1,  1883,  re- 
quested the  d^endants  to  wase  using  the  stamp 
aforesaid,  but  they  then  refosed  and  still  re- 
fuse. 

Of  the  material  allerations,  stated  above,  the 
defendaDta  admit  that  In  1868  Asa  H.  and  Sim- 
eon S.  Rogers  formed  a  partnerdiip  under  the 
name  of  "  Rogers  &  Brother,"  and  under  that 
name  engagea  in  the  manuifacture  of  diver 
plated  ware;  that  in  1859  the  plaintiff  corpora- 
tion was  oreanized  under  the  name  of  "Rogera 
&  Brother,'  purdiased  the  property  of  saitfco- 
partnerdiip  and  succeeded  to  its  business  and 
has  ever  since  been  engaged  in  the  manufacture 
of  silver  plated  spoons,  forks  and  knives,  md 
has  a  large  amount  of  capital  engaged  In  the 
business;  and  that  the  partnership  "Rogers 
&  Brother "  during  its  existence  stamped  the 
goods  of  its  manu^ture  with  the  name  of  said 
copartnership,  either  in  full  or  in  the  abbrevi- 
ated form  of  "  Rogers  &  Bro.,"  and  that  the 
plaintiff  Corporation  has,  since  it  engaged  in  the 
business,  stamped  the  goods  of  its  manufacture 
with  its  corporate  name,  either  In  full  or  abbre- 
viated, and  that  said  copartnership  and  Corpo- 
ration sometimes  added  to  their  mark  "A  1." 
They  also  admit  the  use  of  the  star,  and  that 
the  plaintiff's  goods  white  so  stamped  have  had 
a  gcmd  and  valuable  reputation  m  the  public 
markets. 

The  defendants  aver  that  they  have  been  ex- 
tensively engaged  in  business  as  manufacturera 
and  sellers  under  their  partnership  name  of  "C. 
Rogers  &  Bros."  since  1866;  their  manufacture 
being  principally  that  of  silver  plated  coffin 
trimmings,  and  that  in  that  business  their  part- 
nership name  has  acquired  a  high  reputation 
and  lx«a  of  great  value  to  them.  And  in  reply 
to  paragraphs  eleven  to  dxteen  of  the  com- 
plaint, ttkey  aver  that  they  have  been  engaged 
m  and  are  intending  to  carry  on.  In  connection 
with  their  other  silver  platea  manufacture,  the 
manufacture  and  sale  of  electro  silver  plated 
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spoons,  tarka  and  knites,  and  have  made  a 
large  inTeBtment  therein;  and  that  they  have 
stamped  upon  the  articles  bo  manufactured 
thdr  partnership  name  for  the  sole  purpose  of 
indicating  that  such  articles  are  manufactured 
by  them,  and  of  availing  themselves  of  the  rep- 
utation which  they,  the  defendants,  have  ac- 
quired in  the  pntuic  markets  as  before  men- 
tioned. 

This  the  defendants  "insist"  that  they  have 
a  lawful  right  to  do,  and  that  the  doing  there- 
of can  a£Ford  no  lawful  ground  of  complaint  to 
the  plaintiff. 

The  court  finds,  among  other  things,  that 
when  the  plaintiff  Corporation  was  formed  in 
1869,  both  members  of  the  partnership  formed 
In  18S8|  Asa  H.  and  Simeon  8.  Bofsen,  were 
associates  in  such  formation  and  heoime  stock- 
holders and  officers  in  such  Corporation  and 
that  the  Corporation  so  formed  "acquired  by 
purchase  all  the  property  and  business  of  said 
firm,  including  its  said  stamp  and  good  will, 
and  has  ever  snce  used  said  stamp  in  its  busi- 
ness, always  stamping  the  same  upon  the  back 
of  the  shank  of  the  forks  and  spoons,  and  that 
the  use  of  said  stamp  was  never  objected  to  by 
any  of  said  brothers;  that  the  goods  made  by 
the  plaintiff  and  stamped  as  aforesaid,  have  ^- 
ways  been  equal  to,  or  better  than  the  goods 
made  by  said  three  Rogers  brothers;  and  have 
always  had  a  high  reputation  in  the  market; 

the  standanf  of  quahty  has  not  only  been 
maintained,  hut  the  amount  of  diver  put  upon 
the  goods  has  been  f ncreaaed  from  time  to  time, 
and  the  quantity  of  silver  now  used  by  the 
^aintlfl  is  26  per  cent  in  excess  of  that  used  by 
Sogers  Brothers;  that  the  plaintiff  has  also  from 
time  to  time  made  improvements  in  the  style 
and  workmanship  of  the  goods  and  has  greatly 
improved  the  quality  of  its  spoons  by  thicken- 
ing the  shanks;  that  the  reputation  of  the 
plaintiff's  goods  is  very  much  higher  than  was 
that  of  the  goods  made  by  said  partnership; 
and  that  the  plaintiff's  knives,  forks  and  spoons 
are  of  a  quality  much  superior  to  those  made 
by  said  partnership  or  by  any  other  party  prior 
to  the  organization  of  tiie  plaintiff;  that  said 
stamp  of  the  plaintiff  has  never  been  used  ex- 
cept upon  first  quali^  goods,  and  the  use  of 
the  same  has  been  ana  is  of  great  value  to  the 
plaintiff;  that  prior  to  the  acts  complained  of, 
the  spoons,  knives  and  forks  dealt  in  by  the  de- 
fendants were  wholly  of  the  manufacture  of 
other  parties  than  themselves,  except  as  they 
were  at  one  time  connected  with  CIu^.  Parker, 
under  an  arran^ment  which  appears  in  the 
tiie  case  of  Menden  Britannia  Co.  v,  Parker, 
^  Conn.,  450;  that  the  defendants  have  never 
stamped  any  of  their  goods  with  any  mark, 
name  or  trade-mark  except  as  the  Bpoon8,fork8 
and  knives  made  by  them  recently  have  been 
stamped  as  herein  stated;  and  Uiat  their  stamp 
"C.  Rogers  &  Bros.  A  1"  is  stamped  upon  the 
hacks  oi  the  spoons  and  forks  in  the  same  man- 
ner voA  place  as  the  plaintiff's  goods  are  and 
and  have  been  stamped. 

The  majority  of  the  court,  in  their  opinion, 
after  referring  to  various  uses  of  the  name 
"Rogers."  by  one  or  other  of  the  brothers,  most 
of  which  have  been  abandoned  for  many  years 
and  which  do  not  seem  to  have  any  material 
bearing  upon  any  question  in  this  case,  say: 
"Thus  with  reiterati(m  the  court  below  empha- 


sizes the  fact  that  the  word  Hoger^  is  the  ooo- 
troUing  word,  the  one  thin^  tiw  is  the  haids 
all  poMible  confusion  or  mistake  in  the  use  of 
the  two  stamps.  •  •  *  There  is  no  finding 
or  suggestion  of  that  fact  that  any  other  part  of 
the  d^endants'  stamp  is  answerable  in  any  de- 
gree for  that  liability  to  mistake.  *  *  •  If 
any  other  port  of  the  stamp,  in  configuration, 
coUocation  or  combination  of  words,  flgnrea 
or  symbols.or  in  any  other  respect,  contributed 
in  any  manner  to  deceive  po^ble  purchasers 
and  enable  the  defendants  to  sell  their  gooda  as 
those  of  the  plaintiff,  it  should  so  have  been 
found     the  trial  court." 

To  this  construction  of  the  finding,  that  con- 
fines the  resemblance  between  the  stamps  en- 
tirely to  the  word  "Ro^^,"  excluding  every 
other  possible  odsleading  similarity.  Ido not 
assent,  because  it  entirely  Ignores  the  distinct 
flndingthat  "The  generu resemblance  between 
the  Btami»  is  such  that  a  person  knowing  that 
of  the  plaintiff  and  not  knowing  that  of  the  de- 
fendants might,  upon  referring  to  it  but  not 
reading  it  attentivdy.  mistake  it  for  that  of  the 
plaintiff."  This  finding,  and  the  construction 
I  give  it,  are  both  emphasized  by  the  fact  that 
the  trial  court  made  the  exhibits  a  part  oi  the 
finding  to  be  submitted  for  inspection  and  com- 
parison by  the  Judges  of  this  court,  surely  not 
for  the  futile  and  foolish  purpose  of  enabling  us 
to  see  that  the  word  "Rogers"  in  one  stamp 
was  like  the  word  "Rogers  in  the  other,  but 
that  we  might  see  how  striking  was  the  resem- 
blance between  the  two  stamps  in  their  entirety: 
"•Rogers AiBro.  A  l,"and  "C.  Rogen&Bros. 
A  1,"  as  actually  impressed  upon  the  metal  la 
characters  identical  in  style,  size  and  space  oc- 
cupied; making  the  closeness  of  the  reeem- 
blance  and  the  probable  effect  in  misleading 
purchasers  more  apparent  than  would  appear 
from  any  mere  verbal  description. 

In  order  to  illustrate  the  use  and  benefit  <rf 
exhibits  in  queatiMis  of  this  kind,  it  may  be 
lowable  to  compere  the  impression  actually 
made  by  the  star  prefix  of  the  plaintiffs  stamp 
with  the  "C."  of  the  defendants' stamp.  Astbey 
appear  on  the  printed  page,  nothing  could  well 
be  more  disBimilar.and  yet  such  is  not  the  fact  as 
seen  in  the  exhilnts,  for  both  consist  of  veiT 
small  circular  indentations  in  the  metal,  and 
ovring  to  the  small  size  the  distinguishing  piriats 
are  omcure,  so  that  as  addressed  to  the  eye  upon 
causal  or  ordinary  examination  there  is  gieai 
similarity,  even  where  we  would  not  expect  to 
find  it 

But  it  is  not  my  [purpose  to  supplement  the 
finding  by  adding  my  own  inferences  of  fad. 
The  exhibits,  however,  bdng  t^timately  tw- 
fore  us  as  a  part  of  the  case,  it  was  our  du^  to 
examine  them. 

For  the  purposes  of  this  discussion.howevo. 
I  have  no  occasion  to  use  the  exhibits  for  any 
other  purpose  than  to  aid  the  interpretation  and 
to  make  more  clear  the  purpose  and  meaning  of 
that  put  of  the  finding  woich  in  a  measnte 
seems  to  have  escaped  the  attention  of  the  ma- 
jority of  the  court,  notwithstanding  the  great 
thoroughness  and  ability  of  their  argument. 
That  the  plaintiff  has  a  good  and  very  valuable 
trade-mark  is  beyond  all  question.  As  a  prop- 
erty right  it  is  as  sacred  as  any  other.  Toe 
stamp  adopted  by  the  defendants  to  some  ex. 
tent  operates  to  personate  the  plaintifta  and  to 
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mifllead  at  least  incautious  and  unwary  pur- 
chasers; so  that  profits  of  right  belonging  to 
the  plaintifl  may  fall  into  the  hands  of  the  de- 
(entuDts  to  whom  thej  do  not  belong.  For 
sudi  a  state  of  things  there  ought  to  be  a  remedy, 
sod  I. think  there  is  one  founded  upon  the  au- 
thority of  numerous  decisions,  some  of  which 
were  referred  to  by  this  court,  with  approval, 
in  the  late  cases  of  Witlianuy.  Brooks,  SOConn., 
2fJ».  and  Mertden  Britannia  Co.  v.  Farker,  80 
Conn.,  450. 

In  WiUiama  v.  Brooka,  283,  this  court,  re- 
msiUnr  upon  the  finding  that  those  liable  to  be 

deceived  "were  only  careless  and  unwary  pur- 
cbaaers, "  says :  *  "Hie  purpose  to  be  effectea  by 
this  proceeding  is  not  primarily  to  protect  the 
coiuiuner  but  to  secure  to  the  plaintiffs  the 
profit  to  be  derived  from  the  sale  of  hairpins  of 
their  manufacture  to  all  who  desire  and  intend 
to  purchase  them.  It  is  a  matter  of  common 
knowledge  that  many  persons  are  in  a  greater 
or  less  degree  careless  and  unwary  in  the  matter 
of  purchasing  articles  for  their  own  use ;  but 
their  patrcmage  is  not  for  that  reason  less  proflt- 
sble  to  the  manufacturer;  and  when  such  per- 
sons have  knowledge  of  the  good  qualities  of^ the 
I^ntifls'  hairpins,  and  desire  to  purchase 
them,  the  law  will  not  permit  the  defendants  to 
mislead  them.^  The  court  then  quotes  the 
following  from  the  opinion  of  the  court  in  Sing- 
ery.  WOton,  L.  R.,  8  App.  Cas.,  876:  "There 
are  multitudes  who  are  ignorant  and  unwatr, 
and  they  should  be  regarded  in  considering  the 
mterestsof  traders  who  mav  be  injured  by  their 
mistakes.  If  one  man  will  use  a  name  tne  use 
of  which  has  been  validly  appropriated  by  an- 
other, he  ought  to  use  it  under  such  circnm- 
■tsnoes  and  with  such  anffldent  precaution  that 
the  reasonable  probability  of  error  should  be 
avoided,  notwithstanding  the  want  of  care  and 
caution  which  is  so  commonly  exhibited  in  the 
course  of  human  affairs. " 

In  Meriden  Britannia  Go.  v.  Parker,  it  was 
found  "that  the  stamp  of  the  defendant,  '  0. 
Roeras  &  Bros.  A  1,'  resembled  the  petitioners' 
trade-mark  •  1847  Rogers  Bros.  A  I,'  to  that 
decree  that  it  was  calculated  to  deceive  unwary 
purchasers  and  those  who  buy  such  goods  has- 
tily and  with  but  little  ezamlaation  of  the 
tiade-maik;  but  purchasers  who  read  the  entire 
trade-mark  on  the  respondent's  goods  and  who 
know  the  petitioners'  trade-mark  cannot  be  de- 
ceived, nor  can  they  mistake  the  respondent's 
^ds  for  those  of  the  petitioners."   89  Conn.. 

Upon  the  finding  in  that  case  the  court  re- 
marked ihat  "the  fact  that  careful  buyers,  who 
scrutinize  trade-marks  closely,  are  not  deceived, 
does  not  materially  affect  the  question.  It 
only  shows  that  the  mjuiy  is  less,  not  that  there 
to  no  injury. "  Jd. ,  460. 

But  if  toe  resemblance  be  found  sufficient  to 
n^ead,  as  in  the  Parker  Case,  it  is  still  con- 
tended that  as  the  defendants  here  only  use  their 
own  partnership  name,  they  may,  upon  the 
pleadmgs  and  finding  in  this  case,  lawfully  ap- 
propriate to  themselves  the  entire  advantage 
which,  in  that  case,  was  to  be  divided  between 
themselvea  and  I^ker,  and  that  this  plaintilt 
must  continue  to  suffer,  without  relief,  all  the 
damage  from  which  the  plaintiffs  in  that  case 
vere  protected  by  Injunction. 

But  in  deciding  tms  qaesti<m  of  infringement 
ooan. 


the  only  difference  between  the  case  of  one  who 
uses  a  name  not  his  own,  as  a  stamp,  and  one 
who  uses  his  own  name,  is  tliat,  in  favorof  the 
owner  of  the  stamp  claimed  to  have  been  imi- 
tated and  ii^inged,  the  former  is  presumed  to 
use  It  for  a  frau<£ilent  purpose,  while,  as  to  the 
latter,  such  purpose  must  be  proved. 

Here  it  isfound  that  "The  defendants.in com- 
mencing the  manufacture  of  such  articles,  had 
in  view  the  popularity  in  the  market  of  such 
goods  bearing  a  stamp  containing  the  word  Rog- 
ers,  and  one  inducement  to  commencing  such 
manufacture  was  the  advantage  they  might 
derive  from  having  their  goods  so  stamped.'^ 

This  is  clearly  sufficient  for  the  plaintiff, 
unless  the  fact  ttiat  such  "popularity  was  not 
the  sole  property  of  the  plaintiff  prevents  the 
maintenance  of  this  suit  without  Joinder  as  co- 
plaintiffs  of  the  other  parties  interested  in  the 
reputation  and  popularity  which  the  defendants 
intended  to  appropriate. 

That  question  aroae  in  the  case  of  WilKam 
Bogert  lafy.  Co.  v,  liogem  <e  Spurr  Mfg.  Ck>., 
and  was  then  disposed  of  by  Judge  liOwell  as 
follows:  "It  is  further  argued  that  the  Rogerses 
are  so  many  that  the  court  cannot  find  any 
intent  to  appropriate  the  reputation  of  one  of 
them  more  than  another,  and  that  if  any  suit 
will  lie,  it  must  be  by  all  those  who  use  any 
trade-mark  whose  distinctive  feature  is  the 
name  'Rogers.'  I  bclicre  it  to  be  true  that  the 
Greenfield  Rogerses  did  not  inquire,  nor  did  the 
defendants  care,  whose  reputation  they  were 
making  available ;  but  I  am  of  opinion  that 
any  one  of  those  who  rightly  use  the  name  may 
enjoin  the  interfering  use  by  others."  11  Fed. 
Rw.,  500. 

'Tliat  the  plaintiff  has  built  up  the  reputation, 
and  established  the  popularity  in  the  markets 
of  goods  stamped  with  a  stamp  the  conspicuous 
word  of  which  is  "Rovers,"  and  is  a  principal, 
if  not  the  sole  owner  oi  such  reputation,  is  al- 
leged and  clearly  found;  also,  that  the  defend- 
ants intended  to  appropriate  the  advantage  to 
be  derived  from  securing  such  reputation  for 
their  goods  to  their  profit,  and  that  this  was  an 
inducement  to  commencing  the  business. 

As  was  said  by  Baggallay,  L.  J.,  in  the  ThoT' 
ley  Gatile  Food  Com,  "  I  am  satbfled  on  the 
whole  transaction,  as  set  forth  in  the  finding, 
that  the  object  was  to  obtain  a  large  slice  of  the 
business DTeviously[carried on  by  theplaintiffs." 
L.  R.,  l4  Ch.  Dlv.,  748.  Rutin  our  reasoning 
we  are  confronted  with  the  proposition  that, 
notwithstanding  the  positive  findings  of  the 
court  to  which  we  have  referred,  the  case  of  the 
plaintiffs,  as  set  forth  in  the  complaint,  is  so 
met  and  controlled  by  the  ne^tions  in  the  find- 
ing as  to  prevent  the  plaintiff  from  obtaining 
any  relief.  The  pleadings  are  reviewed  some- 
what briefly  in  we  majori^  opinion,  and  the 
claim  is  made  that  the  trial  court  has  i^olly 
negatived  the  allegations  that  the  defendants 
were  actually  and  intentionally  fraudulent  in 
the  use  of  their  stamp,  and  that  "in  saying  tliat 
the  alle^tioos  of  fraudulent  design  contained 
in  articfe  sixteen  of  the  complaint  are  found 
not  true,  goes  further  and  natives  also  the 
consb^tive  fraudulent  design  Implud  in  tiiat 
article."  But  upon  careful  examination  the 
finding,  when  applied  to  the  pleadings  (the  sub- 
stance of  which  we  have  j^veo)  brings  me  to  a 
different  result. 
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Tbe  principnl  oontentfon  between  the  parties 
in  their  pleaoings  erows  out  of  the  allegations 
of  positiTe  fisudutent  acts,  or  of  constmctive 
fraud,  necessarily  reaulting  from  the  acts  set 
forth  in  paragraphs  eleven  to  sixteen,  inclu^ve, 
of  the  compLaint.  The  defendants,  without  in 
terms  denying  the  fraudulent  intent  and  acts 
charged,  aver  that,  as  to  those  paragraphs,  they 
have  been  engaged  in  and  are  intending  to 
canyon  the  manufacture  and  sale,  as  set  forth, 
"for  the  sole  puipose  of  indicating  that  such 
articles  are  mamifactured  by  them,  and  of  avail- 
ing themselves  of  the  reputation  which  they 
(the  defendants)  have  acquired  in  the  markets, 
as  before  mentioned." 

The  affirmative  allegations  of  the  plaintiff 
are  met  by  the  affirmative  counter  and  inconsis- 
tent averment  of  the  defendants,  thus  creating 
an  issue  to  be  passed  upon  by  the  trier,  who  dis- 
tinctly negatives  the  claim  of  the  defendants  by 
flndinff,  in  effect,  tiiat  the  "popularity  which 
the  deiendanta  had  in  view,  and  from  which 
they  wished  "toderiveadvantage,"  was  not  the 
"reputation  which  they,  the  defendants,  had 
acquired  in  the  markets  in  their  business." 
The  defendants'  previous  business  expressly 
found  not  to  have  included  the  manufacture  of 
silver  plated  spoons,  forks  and  knives,  stomped 
with  the  name  "Rogers."  On  the  contraiy, 
this  was  the  business  found  to  have  been  estab- 
lished by  the  plaintiff  and  othm  under  whom 
the  defendants  do  not  claim. 

In  dissenting  £rom  the  views  of  the  majority 
of  tbe  court  I  do  not  find  it  necesswy  to  hold 
that  the  fair  and  honest  use  of  a  name  can  be 
enjoined  when  it  is  used  in  the  ordlnaiy  course 
of  business  in  the  way  and  manner  in  which 
other  manufacturers  m  rimilar  ^oods  are  accus- 
tomed  to  use  their  own  names  m  the  prepara- 
tion and  sale  of  goods,  for  I  do  not  re^ird  this 
as  such  a  case.  It  belongs  rather  to  the  class 
of  cases  referred  to  by  Lowell  in  the  case 
before  cited,  11  Fed.  Rep.,  485,  wherehe  says: 
"The  books  are  full  ot  cases  in  which  defend- 
ants have  been  restrained  from  using  their  own 
names  in  a  way  to  appropriate  the  good  will  of 
a  business  already  established  otlien  of  that 
name." 

I  think  there  was  error  in  the  judgment  com- 
plained of. 

If  any  decree  of  injunction  was  Ip  be  passed, 
I  would  prefer  to  give  it  more  careful  conslder- 
atioQ  before  fixing  its  precise  terms.  I  will 
merely  add  that  my  impression  is  that  the  de- 
fendants  should  have  been  enjoined  from  such 
use  of  the  combination  ofwords,  "C.Rogera  & 
Bros.,"on  silver  plated  knives,  spooDsanaforks, 
and  from  such  use  of  the  word  "  Rogers"  as 
part  of  any  stamp  or  mark  on  the  shank  of  sil- 
ver plated  spoons  and  forks  in  connection  with 
or  without  thesuffix  "A  l,"as  that  purchasers 
will  be  liable  to  believe  that  spoons,  forks  and 
knives,  so  marked  and  made  by  the  defendants, 
were  made  by  tbe  plaintiff. 

In  this  opinimi  Park.  Ch.  J.,  concurred. 
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George  BBOWK, 
«. 

Town  of  SOUTHBUBT,  JppL 

1.  The  notice  of  an  Injnrr  reqtiired  by 
statute  to  be  given  to  uie  ■eleetmen 

before  suit  against  a  town,  for  injariee 
arising  from  a  defective  highway,  need 
not  be  in  technical  terms,  nor  need  the 
injury  be  accurately  described  in  terms. 
A  general  description  which  will  reason- 
ably apprise  the  selectmen  of  the  eener- 
al  character  of  the  faijury  is  all  that  is 
required. 

3.  when  the  notice  described  the  injury 
as  caused  by  a  defective  sluice  across  the 
highway  between  the  residence  of  two 

Sersons,  naming  them  Jthe  notice  is  snf- 
clent  as  to  pEaee.  There  being^  three 
sluiceways  between  the  points  named, 

})roof  that  only  one  of  them  was  defect- 
ve  was  admissible. 
8.  Z<ossof  the  use  of  a  horse  while  suffer^ 
tug  from  the  Injury,  is  a  proper  ele- 
ment of  recoverable  damages. 

(New  ffiiven— Dedded  December  IS.  188Sl) 

APPEAL  by  defendant  from  a  judgment  in 
favor  of  plaintiff,  on  a  hfisriiu  as  to  dam- 
ages, after  demurrer  to  t^e  complamt  was  over- 
nil  ed.  .Affirmed. 

Action  under  the  statutes  relating  to  high- 
ways, to  recover  damages  for  injuries  to  the 
horse,  cairUige  and  harness  <^  plamtiff ,  allied 
to  have  been  received  upon  a  dtaet^ve  highway 
which  defendant  was  bound  to  maintain. 

The  statutes  relating  to  high  ways,  as  amended 
by  Public  Acts  1874,  p.  196;  (General  Sututes, 
1875,  283);  PubUcActs  1883,  p.288,  require  ano- 
tice  to  be  given  to  the  selectmen  of  the  town,  of 
the  time  and  place  of  the  occurrence  of  tbe  in- 
jury and  of  the  nature  and  cause  thereof.  The 
nouce  in  this  case  was  as  follows : 

"To the  Selectmen  of  theTown^(tf  Sonthbuiy: 
I  hereby  give  you  notice  that  my  horse,  car- 
riage and  harness  were  injured,  by  my  horse 
falling  through  a  defective  sluice  across  the 
highway  in  said  Town  at  a  point  between  the 
dwelling  house  of  Elliott  B.  Bradley  and  the 
John  HoD^ian  place,  so^»lled.  That  said  hone 
was  injured  in  the  left  leg  and  knee  joint  and 
otherwise  bruised  and  injured.  That  said  car- 
riage was  injured  by  breaking  the  right  shaft 
and  being  wrenched  and  sprung.  That  said 
harness  was  much  broken  and  injured.  That 
said  injuries  were  received  on  Tuesday,  Sep- 
tember 18,  1888.  That  I  claim  just  damages 
for  said  injuries  from  the  Town  of  Southbniy. 

Dated  at  Woodbury,  this  fllst  dajof  S^item- 
ber,  1888.  OeorKe  Brown." 

JIfr.  A.  N.  Wheder,  for  defendant: 
The  court  erred  tn  rendering  judgment  for 
more  than  nominal  damages,  as  tbe  notice 
given  to  the  defendant  does  not  meet  tbe  statu- 
tory requirement,  in  that  it  does  not  sufficiently 
roecify  the  nature  of  the  inlmnr  and  the  idace 
of  its  occurrence.  The  plain  tm  claimed  and 
the  court  ruled  that  this  objection,  if  valid, 
could  not  be  inteiposed  upon  a  hearing  in  dam- 
ages after  demurrer  ovmiiled.  If  it  were  pos- 
sible that  demurring  to  the  complaint  would 
have  this  effect,  it  could  only  occur  when  tbe 
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oodce  HseU  is  set  forth  in  the  complaint.  The 
allegation,  that  the  notice  required  by  statute 
was  ^ven,  is  a  legal  conclusion  and  not  a  fact, 
and  IB  therefore  not  a  proper  or  material  alle- 
eatioa  of  the  complaint.  Gkapmany.  NobUboro, 
76  Ue.,  427;  DideU  v.  B.  A  A.  B.  R.  Co.,  181 
Haaa..  510;  8bsa  t.  LmeeU,  18S  Mass.,  187. 

The  giviiig  of  the  notice  required  by  tlie 
atMnte  is  a  provision  pertaining  to  the  remedy, 
and  is  not  a  part  of  the  cause  of  action.  Kent 
T.  Lineoln,  32  Vt.,  591 ;  Doyan  v.  School  Disi., 
85  Vt.,  530  ;  MttttJtie  v.  Barton,  40  Vt.,  286  ; 
BartieU  v.  Cabot,  54  Vt.,  242;  Low  v.  Windham, 
75  Me.,  113;  Chapman  t.  Holtleboro,  tupra; 
fiinton  r.  MiddUnvok,  50  Cono.,  44. 

If  in  this  case  the  allegation  of  notice  is  ma- 
terial, the  plaintiff  most  prove  it  hy  legal  and 
mflSdent  evidence,  and  u  the  notice  offered  in 
evidence  is  insufficient,  he  certainly  fails  so  to 
do.  An  insufficient  notice  is  no  notice;  and 
were  it  not  for  the  rule  of  law  and  practice  giv- 
ing him  nominal  damages  upon  a  hearing  in 
damages,  after  demurrer  overruled,  or  upon  a 
default,  the  defendant  would  recover  judg- 
ment. Jlaveruy.  H.  db  N.  IL  R.  R.  Co.,  i» 
Conn.,  69;  Daily  v.  iT.  Ti  *  N.  H.  R.  R.  Co., 
22  Conn.,  356;  Lamplieary.  Buckingham,  88 
Conn.,  287;  Carey  v.  Day,  86  Conn.,  152; 
Baiehelder  v.  Bartholomew,  44  Conn.,  494; 
Sh^rd  V.  N.  H.  A  N.  Co.,  45  Conn.,  68; 
Crane  v.  BoiA.  Tranap.  Line.  48  Conn.,  861 ; 
Matthie  y.  Barton,  40  Vt.,  286  ;  Low  v.  Wind- 
ham, 75  Me..  118. 

The  provision  requiring  the  nature  of  the  in- 
jury to  be  specified,  was  first  Introduced  into 
our  law  in  1888  (Pub.  Acts,  1888,  p.  288),  and 
the  object  evidently  was  to  convey  still  more 
precise  and  definite  Information  to  towns  and 
others  liable  for  these  injuries  than  was  pro- 
vided for  under  the  former  statute.  A  new  ele- 
ment must  now  be  incorporated  in  the  notice. 
A  reasonably  certain  description  uf  the  injury 
most  be  given.  To  say  that  he  is  injured  in 
person  or  property  by  means  of  a  defective 
highway  does  not  describe  the  character  of  the 
injury  nor  ^ve  any  information  whatever  of  its 
nature.  Low  v.  WitidAatn,  mpra;  Perrvy. 
Pvtnof,  53  Vt.  633 ;  BarOett  v.  Ckibot,  54  Vt, 
242;  Tattle  v.  Winefiester,  60  Conn.,  497. 

The  notice  is  sufficient  as  to  place.  Cronin 
V.  Botton,  135  Mass.,  110  ;  Post  v.  Fozhorovgh, 
181  Mass.,  202  ;  Larkin  v.  Botton,  128  Mass., 
521 ;  Heed  v.  CcUait,  48  Vt.,  7  ;  Purnngton  v. 
TFarTen,49  Vt,  19;  Battt  v.  8tom,5Z\%..  600; 
Hoteamb  y.  Danby,  51  Vt,  428;  SAaw  v.  Water- 
*«ry,  46  Conn,,  266. 

Damages  for  the  loss  of  use  of  the  horse 
wliile  injured  cannot  be  recovered  in  this  action, 
» they  are  indirect  and  consequential  and  ai^ 
not  authorized  by  the  statute.  No  change  of 
the  law  WHS  intended  by  the  revision  of  the 
statutes;  the  revisers  are  presumed  not  to  change 
it,  but  to  collect,  codify  and  condense  it  Burr 
V.  FtpneuOi,  Conn.,  460;  AUen  v.  Nm  Ha- 
ven  d  Northampton  R.  R.  O.,  50  Conn.,  318  ; 
Earrai  v.  Leverty,  50  Conn.,  46;  McDonald  v. 
Bovey,  110  U.  S.  (bk.  38,  L.  ed.,  389),  819; 
Haneood  v.  Lowell,  4  Cush.,  810. 

The  question,  what  damages  towns  are  liable 
for,  arising  from  defective  highways,  has  been 
decided  by  this  court,  and  the  precise  language 
of  the  present  statute  constnied.  Chida^  t. 
Canion,  17  Conn.,  476;  Wilaon  v.  Granhy,  47 
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Conn.,  69  ;  Harwood  v.  LowU,  4  Cush.,  810; 
Reedy.  Belfast,  30  Me.,  246;  State  v.  Hewett,  81 
Me.,  400;  Weeiea  v.  Shirley.  88  Me.,  371  ;  Mc- 
Laughlin V.  Bangor,  58  Me.,  398. 
Meesre.  DooUttle  ft  Bennett, forplalntiff: 
The  statutorr  notice  is  a  condition  precedent 
to  the  plaintltf  s  right  to  maintain  his  action. 
Inqiury  as  to  Its  aufflctency  is  proper  where  the 
right  to  maintain  the  action  is  questioned.  Here 
no  such  question  arose  since  the  defendant,  by 
demurring,  admitted  the  plaintiff's  standing  in 
court.  Crane  v.  Eaet.  Irana.  Line,  48  Conn., 
881. 

The  plaintiff's  right  to  maintain  his  action 
being  admitted,  there  remains  nothing  for 
him  to  prove,  except  the  extent  of  the  wrong 
done  to  him  by  the  defendant.  Evidence  is 
admissible  on  the  part  of  the  defendant  to  be- 
little the  plaintiiTs  injury,  and  to  prove  the  in- 
jury was  not  occasioned  oy  the  fault  of  the  de- 
fendant, the  burden  of  proof  twing  upon  plaiat- 
iff.  Danielt  v.  Saj^vook,  34  Conn.,  877;  Lam- 
phear  v.  BueHngJtam,  88  Conn.,.260;  Crane  v. 
East.  Trant.  Line,  ntpra. 

The  notice  given  was  sufficient.  In  deta^ 
mining  its  sufficiency  in  regard  to  place,  it  must 
be  considered  in  connection  with  the  circum- 
stances. The  notice  shows  that  the  horse  fell 
through  a  defective  sluice  situated  between  two 
points  upon  the  highway.  The  facts  show  one 
and  only  one  defective  duiee  within  those 
points,  and  the  defect  in  it,  a  hole  so  apparent 
that  the  attention  of  a  person  who  had  received 
the  notice  must  have  been  called  to  it  at  once. 
The  notice  was  ^ven  within  four  days  of  the 
accident.  See.  Tuttle  v.  Wineheeter,  50  Conn., 
milMcCabe  V.  Cambridge,  184  Mass.,  484;  Low 
V.  Clinton,  188  Mass.,  miiBanney  t.  8/i^i/letd, 
49  Vt,  191. 

The  notice  suffldently  spedfled  the  nature  of 
the  injury.  Blaelangwn  v.  Rockland,  66  Me., 
382;  Bradbury  v.  BeiOon,  69  Me.,  194;  Prattv. 
if/(«'&«m«.58Vt,870;  IVeciwv.  iy»rfiwi,54Vt, 
647;  Ikittlev.  Wineheeter,  tupra. 

The  court  nded  correctly  that  the  plaintiff 
could  recover  damages  in  this  action  for  the  loss 
of  the  use  of  lAe  horse.  The  action  is  brought 
to  recover  just  damages  for  injury  to  the  "par- 
ticular species  of  property  of  which  the  statnte 
speaks.  What  shall  be  the  measure  of  these 
damages?  Certainly  in  tliis  State  the  same  rule 
applies  as  4u  actions  for  negligence  at  common 
law.  Beeeherv.  Derby  Hrtdge  Co.,  24  C-onn., 
491;  Segery.  Barkhamated,  22  Conn.,  390. 

Direct  consequences  must  necessarily  be  con- 
sidered. There  has  never  been  doubt  that  with 
proper  allegations  in  the  complaint.8peclal  dam- 
ages for  loss  of  earnings  may  be  recovered  in  an 
action  on  this  statute.  Taylor  v.  Monroe,  48 
Conn.,  86;  Tomlinaon  v.  Derby,  48  Conn,,  562. 

Even  such  remote  consequential  damages  as 
the  expenses  of  the  suit  may  be  recovered  in 
certain  cases.  Beechery.  Derby  Bridge  db  Ferry 
Co.,  24Conn.,491;  WUtmy.  (?r(in6y,47Conn., 
74. 

The  loss  of  the  use  is  always  considered  at 
common  law.  Qillett  v.  Weet.  R.  R.  Corp.,  8 
Alleu,  560. 

The  exact  question  here  made  has  been  de- 
cided in  Massachusetts  and  Vermont  on  actions 
brought  under  the  statutes  of  those  States. 
Jofinson  y.  Solyoke,  105  Maas.,  80 ;  Wheeler  v. 
UnenOmd,  42  Vt,  16. 
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Interest  was  properly  allowed  as  part  of  the 
whole  sum  awarded  the  plaintiff.  After  the 
damages  were  sustained,  there  was  a  time  dur- 
ing wliich  the  defendants  delayed  satisfaction 
for  them.  The  date  when  they  ought  to  have 
Mid  and  did  not.  is  found  to  be  Dec.  1, 1883. 
The  plaintiil  must  be  allowed  interest  during 
the  delay,  for  in  no  other  way  can  he  receive 
complete  indemnity.  MaiUerv.Ex.  Prop.  Line, 
61  N.  y.,  312;  Whitehall  Tram.  Oo.  v.  New  Jer- 
sey R.  Steartiboat  Co.,  51  N.  Y.,  360;  Duryee  v. 
Mayor,  06  N.  T.,  477. 499;  Lindaey  v.  Danville, 
46  Vt.,  144. 

Carpenter,./;,  delivered  tbeopioloD  of  the 
court  : 

Action  for  injury  to  property  by  reason  of  a 
defective  highway. 
Hearingin  damages,  after  demurreroverruled. 

The  defendant  objected  to  the  admission  in 
evidence  of  the  notice  to  the  selectmen  required 
by  statute,  Sess.  Laws,  1888,  p.  288, on  the  ground 
that  it  did  notvufSciently  describe  the  nature  of 
the  injury  and  the  place  of  its  occurrence. 
The  court  overruled  the  objection.  Under  the 
statute  as  it  originally  passed  in  1874,  tbe  nature 
of  the  injury  need  not  be  stated  in  the  notice 
but  it  Is  required  by  the  Act  as  amended  in 
1888.  We  think  the  nature  of  the  injury  is  suf - 
flciently  described.  Tbe  injury  was  to  a  horse, 
wagon  and  harness,  and  it  is  thus  described  : 
"Tiaat  said  horse  was  injured  in  the  left  leg  and 
knee  joint  and  otherwise  bruised  and  injured; 
that  said  cairiaee  was  injured  by  breaking  the 
right  shaf  t,and  being  wrenched  and  sprung;  that 
stud  harness  was  much  broken  and  injured." 

This  notice  is  required  of  plain  men,  and,  in  a 
majorit;  of  instances,  of  men  of  common  or 
limited  education,  and  must  be  given  vlthin 
sixty  days  after  the  Injuiy.  It  is  absurd  to  sup- 
pose that  the  Le^slattire  intended  that  it  should 
be  given  in  technical  terms,  or  that  it  should  be 
accurately  described  in  detail.  A  general  de- 
scription which  will  reasonably  apprise  the 
selectmen  of  the  general  character  of  the  injuir 
is  all  that  is  required.  That  was  given  in  this 
case. 

The  place  of  its  occurrence  Is  thus  described: 
"Through  a  defective  sluice  across  the  highway 
in  said  Town,  at  a  point  between  the  dwelling 
house  of  £lliott  B.  Bradley  and  the  John  Hon- 
ahan  Place,  so-called."  Between  these  points 
there  are  three  sluiceways,  and  within  twenty- 
five  rods.  Only  one  was  defective,  and  that 
was  the  middleone.  Hie  defect  wasahole  "in 
Uu  traveled  track,  about  three  feet  deep  and  six 
ioehes  wide,  and  extending  across  the  sluice- 
wav  very  nearly  the  width  of  a  carriage."  The 
deiect  was  an  obvious  one .  We  think  it  is  very 
clear  that  the  selectmen  had  such  notice  of  tbe 
place  as  that  they  could  not  have  been  misled 
and  could  not  have  mistaken  its  identity.  We 
fhink  the  evident*  was  properly  admitted. 

Obviously  the  plaintiff  had  no  occasion  to 
prove  the  notice,  for  it  was  alleged  in  the  com- 
plaint and  admitted  by  the  demurrer.  Wheth- 
er the  defendant  could  have  shown  want  of  no- 
tice.for  the  purpose  of  affecting  the  question  of 
damages.  Is  a  question  we  need  not  consider. 

The  claim  that  the  loss  aS  the  tise  of  the  horse 
is  too  remote,  and  that  damages  therefor  fnnnot 
be  recovered  id  this  action,  cannot  be  sustained. 
The  loss  was  the  direct  and  natural  consequence 
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of  the  injury.  That  it  was  a  proper  client  of 
damage  is  too  clear  for  argument. 

It  is  not  usual  in  this  class  of  cases  to  alknr 
interest  as  such  or  to  allow  it  as  damages  for 
the  detention^f  money  due.  It  may  be  proper 
m  some  cases  to  take  into  consideration  the 
lapse  of  time  in  assessing  damages.  Whether 
this  is  such  a  case  is  unimportant,  because  the 
amount  thus  allowed,  $10.59,  is  (oo  insiffnifiaint 
to  justify  u»in  retermnf/tAe Judgment  and  grant- 
ing a  new  trial. 

In  this  opinion  the  other  Judges  CfmciUTed. 


TOWN  OP  VERNON 

V. 

TOWN  OF  ELLINGTON. 

Where  an  alien  who  bad  been  natural- 
ized in  a  certain  town  and  had  become 
an  inhabitant  thereof,  by  sabeequent 
residence,  ramoTed  to  another  town  in 
1866,  he  came  into  the  second  town  a«  a 
person  of  the  third  class  under  the  stat- 
utes then  in  force,  relating  to  paupers, 
and,  therefore,  ealned  a  settlement 
therein  by  a  continuous  self-supporting- 
and    taxpaying    residence  for  six 

(Decided  Februarr  13.  16800 

CASE  reserved.  From  the  Superior  Court  for 
Tolland  Coimty.  Judgment  for  drfm^ant 
The  case  and  facts  are  stated  in  the  opinion. 
Jlfe$tr».  O.  W.  West  and  H.  R.  West,  tot 
plaintiff: 

It  is  admitted  that  Lizzie  Dunn  was  bom  in 
Ellington,  January  16,  1863.  This  is  prima 
facie  proof  of  her  place  of  settlement.  1  bwift. 
Dig.,  418;  Sierlingy.  Plainfield,  4  Conn.,  XM; 
Danbui-y  v.  NeiD  Haven,  5  Conn.,  684. 

Her  [wrents  being  aliens,  Lizzie  having  been 
bom  in  Ellington,  that  is  her  place  of  settle- 
ment. 1  Swift,  Dig.,  418;  Sebr^  T.  Mori- 
boi-ougli,  2  Conn..  18. 

Her  father,  John  Dunn,  and  her  motb^, 
Catharine  Dunn,  were  both  aliens,  and  came  to 
Ellington  prior  to  April  4, 1850.  Bein^  an  alien, 
the  father  could  not  gain  a  settlement  in  Glling- 
tOD  by  commorancy.  Stat.  1854,  713,  gl;  Stat. 
1866, 616,  ^  1 ;  SomeivY.  Barkham^aid,  1  Root. 
398;  Town  of  Bridgeport  v.  Toicn  «f  l^mbuU, 
87  Conn.,  484. 

The  manner  of  naturalization  is  not  material 
in  this  case.  Naturalization  of  a  foreigner  sim- 
ply makes  him  a  citizen  of  tbe  United  States, 
nothing  more.  A  naturalized  citizen  is  made  a 
citizen  under  an  Act  of  Congress,  but  the  Ad 
does  not  proceed  to  give,  to  regulate  or  to  pre- 
scribe his  capabilities.  The  simple  power  of 
the  National  Legislature  is  to  preflcnoea  uni- 
form rule  of  naturalization,  and  the  exercise  of 
this  power  exhausts  it  so  far  as  respects  the  in- 
diviaual  naturalized.  2  Swift,  Dig.,  1st  ed. 
819. 

Tbe  words  of  a  statute  are  to  be  taken  in 
their  natural  and  obvious  sense,  and  not  in  a 
sense  unreasonably  resbicted  or  enlarged.  8 
Bl.  Com.,  482;  Martin  r.  Sunim'B  Laaee.  1 
Wbest  (14  U.  S.,  bk.  4.  L.  ed.).  896. 
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But  If  the  plain  meaning  of  a  prorhdon  is  to 
be  disregarded,  when  not  contradicted  by  any 
other  provisioa  in  the  same  instroment,  because 
we  beueve  the  framere  could  not  have  intended 
what  they  say,  it  most  be  one  in  which  the  ab- 
surdity and  injustice  of  applying  the  provision 
to  the  case  would  be  so  monsUt}UB,  that  all  man- 

;      kind  would  unite  in  rejecting  the  application. 

I  BtMwin.  Ckmst.  Views,  bk.  9,X.  ed. ,  U.  S.  Reps. . 
805. 

In  U.  S.  y.  Freeman,  8  How.  (44  U.  8.),  557, 
1  th«  court  holds  the  rule  that  to  extend  the  mean- 
iag  beyond  the  precise  words  used  in  the  law, 
"the  case  must  be  shown  to  come  within  the 
same  reason  upon  which  the  lawmaker  pro- 
ceeded, and  not  a  like  reason." 

When  an  Act  Is  exprosood  in  clear  and  pre- 
cise toms;  when  the  same  b  manifest  and  leads 
to  nothing  absurd,  there  can  be  no  reason  for 
not  adoring  the  sense  which  it  naturally  pre- 
sents. To  go  elsewhere  in  search  of  conject- 
nres,  in  order  to  restrain  or  extinguish  it.  Is  to 
ehide  it.  Potter,  Dwarr..  148,  §  2. 
Mr.  Dwicbt  Marey.  for  defendant; 
If  we  look  to  the  origin  and  development  of 
this  branch  of  the  law  in  England,  we  flnd^t 
the  first  statute  on  the  subj^t  was  that  cf  12 
Ric.n.,ch.7,  A.*D..I888.  Subsequent  statutes 
«i  the  subject  are,  11  Hen.  VII.,  ch.  12,  A.  D., 
1485;  19  Hen.  VII.,  ch.  13,  A.  D.,  1508;  27 
Hen.  VIII.,  ch.  25,  A.  D.,  1535;  14  Eliz.,  ch.  5, 
A  D.,  1578;  1  J.  I.,  ch.  7,  A.  D.,  1608;  14  C. 
a,di.l2,A.D.  1678;  IJa.  II..ch.l7,A.D.,1685. 

Id  the  case  of  Kinffy.B(uaouTne,iBaat,  108, 
the  question  was,  whether  a  foreigner  under 
the  Statute  of  14  C.  2,  ch.  12,  could  gain  a  set- 
tlement, by  occupying  a  tenement  of  £10  a  year 
for  forty  days.  Xort/Ellenborough,  C.  said: 
"This  man  was  not  an  alien  enemy,  but  a  Ger- 
man by  birth,  and  an  alien  may,  uid  as  such, 
thou^  he  may  not  take  a  lease  of  a  dwelling- 
house  or  shop  by  reason  of  the  Stat.  88  Hen. 
Till.,  ch.  10,  yet  he  may  occupy  a  tenement  of 
£10  a  year,  and  carry  on  his  trade  there,  like 
any  other  person.  Then  if  he  may  do  so,  he  has 
that  interest  which  enables  him  to  rain  a  settle- 
ntent  by  the  provisions  of  the  Legislature.  As 
to  there  being  no  obligations  for  maintaining 
fore^ners,  before  the  statatee  ascertaining  the 
dilferent  modes  of  settlement,  the  law  m  im.- 
mani^,  which  is  anterior  to  all  positive  law, 
obliges  us  to  afford  them  relief,  to  save  them 
from  starving;  and  those  laws  were  only  passed 
to  fix  the  obligation  more  certainly,  and  point 
out  directly  the  manner  it  should  be  borne." 

The  word  settlement,  as  applicable  to  the 
status  of  the  poor,  was  not  used  in  any  statute 
(rf  this  Colony  until  1753,  long  after  thte  branch 
(rfthelaw had  been  pretty.thoroughly  developed 
And  established  in  England.  The  nrst  law  in 
relation  to  the  subject  is  found  in  Ludlow, 
Code,  1660.  1  Colonial  Rec.  Conn.,  646;  this 
is  followed  by  statutes  enacted  in  167S,  1682, 
1702,  1707,  1752,  1784. 

In  the  case  of  Be^antjfv.  Oxford,  15  OonrL, 
S50,  Walte,  J.,  said:  "It  is  very  obvioiu  thata 
person  may  be  an  inhabitant  of  one  town  and 
have  a  settlement  of  another.  He  may  have  his 
domicil  in  one  town,  have  aright  to  vote  there, 
to  sue  and  be  sued  as  an  inhabitant  of  that  town, 
and  yet  when  he  becomes  poor  another  town 
may  be  liable  for  his  sujpport." 

In  the  case  of  the  lUsn  ef  MorrU  v.  Fly- 
ana. 


numCA.  84  Conn..  270,  HeCnrdy,  J.,  said:  "In 
a  place  where  a  man  has  a  right  to  live  and  be 
maintained,  and  die  and  be  buried,  there  he 
may  well  be  said  to  be  settled." 

In  the  case  of  Colehetier  v.  I^/7ne,  18  Conn,, 
274,  Church,  Jl.,  said:  "It  has  been  seriously 
urged  in  this  case  that  the  capacity  or  power  of 
acquiring  settlements  is  not  a  personal  privi- 
lege, but  that  the  laws  regulating  this  subject 
are  merely  Intended  to  fix  the  liatnuties  of  towns, 
and  not  to  alfect  the  rights  of  the  citizen.  We 
can  give  no  countenance  to  tiiissu^estion.  The 

rr  even  without  their  consent,  may,  by  law, 
removed  to  their  places  of  settlement  for 
support,  and  thus  separated  from  relatives  and 
friends  and  other  objects  of  affection.  The 

Sower  of  d^ennlning  for  themselves  where  to 
ve  and  where  to  me,  is  certainly  a  privilege 
among  the  most  valuable  that  can  be  enumer- 
ated/*^ 

Pardm,  J.,  delivered  the  o|^nion  of  the 

court: 

Complaint  for  repayment  of  money  expended 
upon  a  pauper.  Reserved. 

John  Dunn,  an  alien,  came  to  Ellington, 
where  he  was  naturalized  and  made  an  elector 
in  1659,  and  there  be  continued  to  reside,  until 
1866,  when  be  removed  to  Vernon.  In  this  last 
Town  he  was  made  a  voter,  and  continued  to 
reside,  until  his  death  in  1876.  In  both  placea 
he  supported  himself  and  famUy  and  paid  the 
taxes  assessed  against  him. 

Lizzie  Dunn,  the  pauper  in  question,  is  hia 
daughter  and  was  born  in  Ellington.  She  was 
ten  years  of  age  when  her  father  died;  she  baa 
never  acquired  a  settlement  in  her  own  right. 
She  came  to  want  in  Vernon  in  1884;  that  Town 
furnished  support  to  her,  but  claims  that  her 
settlement  is  in  Ellington,  and  sues  for  repay- 
ment of  the  money  expended. 

For  the  purposes  this  tiase  we  may  say 
that  formerly  toe  statute  divicted  persons  into 
three  classes  for  pauper  purposes: 

First:  Aliens,  or  those  not  inhabitants  of  thia 
or  any  other  State  or  Territory  or  district  of  the 
United  States,  who  may  come  to  reside  in  any 
town  in  this  State;  these  could  gain  a  settle- 
ment only  by  vote  of  the  inhaUtanta,  or  con- 
sent of  the  civil  authority  and  selectmen. 

Second:  Inhabitants  of  some  State,  territory 
or  district  of  the  United  States,  other  than  this 
State,  who  may  come  to  reside  in  any  town  in 
this  State.  These  could  gain  a  settlement  only 
by  admission,  as  provided  for  the  previous  class, 
after  a  year's  residence  in  the  town,  or  by  the 
ownership  in  fee  of  real  estate  of  the  value  of 
9334,  free  from  incumbrance,  for  the  period  of 
one  year,  the  title,  if  by  deed,  being  a  matter 
of  record  during  that  time. 

Third:  Inhabitants  of  some  other  Town  in  this 
State.  These  could  gain  a  settlement  in  one  of 
three  ways:  by  admission,  as  provided  for  the 
first  class;  by  owning  and  possessingrealestate 
for  one  year,  of  the  value  of  9(00,  free  of  in- 
cumbrance; or,  by  six  years'  residence,  without 
becoming  chargeable  or  neglecting  to  pay  taxes. 

John  Dunn,  the  father,  came  to  Ellington  as 
a  member  of  the  first  class;  neither  the  inhabit- 
ants, by  vote,  nor  the  civil  authority  and  select- 
men, by  consent,  conferred  a  settlement  upon 
him.  But  we  are  asked  to  say  that  naturabza- 
tion,  followed  by  six  years  of  continuous  self - 
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supporting  uid  tazpaying  reddence  there,  is 
the  legal  equinlent  of  the  statutory  requisites 
for  that  class,  and  of  its  own  force  ^ve  him  a 
setUemrat  there;  that  he  went  Into  Vernon  as  a 

Krson  baviD|;  a  settlement  in  Ellington,  a  mem- 
r  of  the  third  clasa,  and  consequently  br  his 
six  Tears  of  continuous  self-supporting  and  tax- 
paying  residence  in  Vernon,  there  acquired  a 
new  settlement. 

In  BridgepoH  v.  TVun^uli,  37  Conn.,  486, 
and  in  New  Hartford  v.  Gajioan,  53 Conn.,  158, 
this  court  approached  the  question  whether,  to 
the  two  statutory  methods  of  acquiring  a  settle- 
ment, it  would  add  a  ttiird,  a  judicial  one;  and 
in  both  cases  refrained  from  an  affirmative  an- 
swer; and  we  refrain  now,  a  decision  not  being 
necessary  to  the  determination  of  this  case. 

But  by  his  naturalization,  John  Dunn  became 
a  citizen  of  the  United  States  and  of  this  State, 
and  by  his  subsequent  residence  in  Ellington 
he  became  an  inhabitant  of  that  Town,  ana  as 
such,  went  thence  to  Vernon  as  a  member  of 
the  third  class,  and  there  had  a  continuous,  self- 
supporting  and  taxpaying  residence  during^ 
years;  thus  complymg  with  the  statutory  re- 
quirements for  a  setttement,  and  this  he  im- 

Earted  to  his  daughter,  the  pauper;  and  with 
er  it  remains. 

The  Superior  Court  it  adtiaed  to  render  judg- 
ment far  the  defendant. 

In  this  t^nion  the  other  Judges  concurred. 


ITaldngham  LEE'S  APPEAL  from  Probate. 

If  A  renders  service  for  B,  under  an 
affreement  which  leaves  to  B  the  right  to 
determine  the  amount  of  compensation 
A  shall  receive  after  the  service  shall  be 
Tendered  and  the  manner  of  payment, 
and  B,  acting  in  good  faith,  determines 
compensation  and  mode  of  payment, 
A  Is  bound  by  the  determuuttion,  and 
payment  of  the  amount  determined  by 
B  extinguishes  A's  claim.  (This  doctrine 
applied  in  the  case  of  a  son  seeking  com- 
pensation from  his  father's  estate,  for 
services  rendered- the  testator.) 

(nied  Febmary  lA,  UBS.) 

APPEAL  by  Eunice  Lee,  executrix  of  the 
estate  of  Mortimer  F.  Lee,  de<%ased,  from 
a  judgment  of  the  Superior  Court  in  a  cause  ap- 
led  to  that  court  from  the  Court  of  Probate. 


Walsingham  Lee,  son  of  Mortimer  F.  Lee, 
deceased,  presented  a  claim  for  services,  etc., 
amoimting  to  |8,718.18,  against  his  father's  es- 
tate, to  the  commissioners  on  the  estate,  who 
reported  to  the  probate  court  an  allowance  of 
$5i)0  only  in  his  favor.  Walsingham  Lee  there- 
upcm  appealed  to  the  Su[>erior  Court  where 
there  was  a  jury  trial,  resulting  in  a  verdict  in 
his  favor  for  ^,180.06.  From  the  judgment 
on  this  verdict  the  executrix,  the  widow  of 
said  Mortimer  F.  Lee,  now  appedb. 

The  question  presented  by  the  present  appeal 
is  stated  in  the  opinion. 

Mr.  F.  L.  Hungerfordtforthepresentap- 
pellant,  Eunice  Lee,  exrx.: 
74 


We  are  not  sure,  upon  the  wlwle  case  aane- 
sented,  that  we  might  not  have  ftirly  asked  the 

court  to  say  to  the  jury,  that  there  was  sufiB- 
cient  evidence  to  warrant  their  finding  that  the 
services  were  rendered  voluntarily,  or,  at  least, 
with  such  an  expectation  of  being  rewarded  by^  a 
legacy  as  woum  bar  the  son  from  recovery  in 
the  action  at  law.  Otbom  v.  Qm.  o/0ui^»Hotp., 
2  Strange,  728. 

Our  request,  however,  as  made,  was  simply 
to  the  e^ect  that  if  the  son  had  rendered  nis 
services  intending  to  leave  it  to  his  father's 
judgment  and  to  his  sense  of  justice,  as  to  how 
and  to  what  extent  he  should  be  rewarded,  he 
was  bound  by  the  exercise  of  that  judgment, 
and  this  would  seem  to  be  a  self-evident  prop- 
position.  It  was  only  saying  that  the  law  would 
carry  into  effect  the  agreement  made  by  the  par- 
ties themsdves,  and  would  not  substitute  tor  it 
another  agreement.  ZaleMv.  CSanfc,44C<Hiii., 

The  following  cases,  while  not  deciding  the 
precise  question  ndsed  by  this  appeal,  have  a 
bearing  upon  it,  imd  may  aid  in  its  deddML 
Martin  v.  Wright*  Admr. ,  18  ,  460;  PtiX- 
ter$onv.  Patterton,  18JoImB.,S7?;i!irionT.iAMi- 

8  Johns.,  198. 

Memn.  Newell  ft  JeBniBM*  and  Hyde. 
Groee  A  ^^de»  for  Walsingmtm  Lee,  appel- 
lee in  error: 

The  request  for  particular  instructions  to  the 
jury  must  be  taken  as  one  and  entire.  If  the 
whole  is  not  correct,  the  judge  need  not  r^ard 
it  at  all,  for  It  is  not  his  duty  to  dissect  it  and 
select  what  is  right  and  reject  what  is  wione. 
Matbaroughv,  Stiuon,  28  Conn.,  64;  Ind.  A  &. 
L,  R.  R.  Go.  v.  Horet,  98  U.  8.,  891  (bt  88. 
L.  ed.,  898),  and  cases  cited. 

The  rule  as  to  when  compensation  for  serr- 
ices  rendered  shall  he  recovered  from  estate  of 
testator  and  wlien  not  Is  fully  considered  and 
all  the  cases  cited  in  Martin  v.  Wrif^'t  Admr., 
18  Wend.,  468. 

And  we  find  the  same  principle  stated  in 
Scbouler,  Dom.  Bel.,  872:  "An  implied  con- 
tract for  payment  for  such  services,  is  proven 
by  facts  and  circumstances  which  show  that 
both  parties,  at  the  time  the  services  were  per- 
formed, (»>i]  tern  plated  or  intended  pecuniary 
recompense."  And  numerous  cases  are  cited 
to  support  this  view. 

In  Chit.  Cont.,  Uth  ed.  798,  we  find  that  the 
mere  fact  of  services  for  testator  having  been 
performed  in  the  expectation  of  receiving  a 
legacy,  will  not  takeaway  the  plaintiff's  i^ht 
of  action. 

Where  services  are  rendered  by  one  persoo 
lo  another  in  pursuance  of  a  mutnal  under- 
standing between  the  parties  that  compensation 
for  them  shall  be  made  by  will,  and  the  party 
receiving  the  services  dies  without  making  the 
expected  compensation,  the  party  rencfering 
the  services  is  entitled  to  compensation  out  at 
the  estate  of  the  deceased,  as  a  creditor,  forthe 
value  of  the  servioes;  and  in  case  there  is  an  un- 
derstanding that  compensation  shall  be  made, 
it  is  not  material  wheUier  the  failure  to  make  it 
arose  from  accident  or  design.  Bobintan  t. 
RauTUir,  28  N.  Y.,494. 

It  is  the  well  settled  rule  in  New  Jersey  that 
action  by  a  son  for  services  rendered  the  &tber, 
after  he  has  attained  his  majority,  can  be  main- 
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tained  when  compensation  was  to  be  made  at 
death  of  father  br  will  or  otherwise.  Updike  v. 
TenBroeek,  83  N.  J.  L.,  106;  Smith  t.  Smith, 
4DBtch.,316;S2(ifrrifttu!,438;  and  see,  (htild 
y:  Guild,  15 Pick.,  181. 

Where  the  defendant,  at  the  request  of  the 
plaintiff,  performed  the  services  mentioned, 
the  serrices  being  performed  hy  the  defendant 
under  an  expectation  and  hope  of  reward  and 
belag  worth  the  sum  chareed;  held,  tliat  these 
facts  clearly  embraced  all  the  essential  elements 
f»f  aleindobUcatioa.  (Hatiey.  Clark,  46  Cfoui,, 
688. 

An  agreement  whereby  one  undertakes  to 
compensate  another  for  services  rendered  him, 
out  of  his  estate  after  his  death  hy  provision  by 
will  or  otherwise,  is  binding  on  the  estate  of 
persons  deceased,  and  the  Statute  of  Limitations 
will  not  run  until  after  the  death  of  the  pa- 
eon  executing.   Sword  v.  Keith,  81  Mich. ,  247. 

Where  the  plaintiff  remained  with  and  la- 
bored for  his  father  for  several  years  after  a^ 
talning  his  majoritr,  receiving  board  and 
clothes  and  other  slight  remuneration;  held,  he 
might  recover,  providing  he  could  show  that 
it  was  the  understanding  of  the  parties  that  he 
sboald  receive  compensation  for  his  services. 
Fitherv.  Fither.  6  Wis.,  474 

The  eases  of  parent  and  child,  of  uncle  and 
nephew,  and  in  general  of  near  relatives  come 
under  the  same  rule.  1  Pars.  Cont,  6S1,  and 
note  e,  8th  ed.  3  Pars.,  4th  ed.  46,  note  k. 

Where  a  youn^  man,  at  the  request  of  his 
Qocle.  went  to  live  with  him,  and  the  uncle 

Sromised  to  treat  him  as  his  own  child,  and  he 
ved  with  and  worked  for  him  above  eleven 
years,  and  the  imcle  said  that  his  nephew  should 
be  one  of  his  heirs,  etc.,  but  died  without  de- 
vidng  anything  to  him.  It  was  held  that  an  ac- 
tion on  an  implied  anump$it  would  lie;  that 
whether  the  services  performed  were  rendered 
with  a  view  to  any  other  compensation  than 
such  as  the  testator  should  volunlarilv  make  by 
his  last  will  and  testament  was  merely  a  Ques- 
tion cf  fact  fax  the  jury;  that  the  services  nav- 
ing  been  performed  for  the  testator  with  his 
knowledge  and  approbation,  the  law  implies  a 
promise  to  pay  unless  it  can  be  shown  that  pay- 
ment was  never  intended.  Jaoobson  v.  La 
Orange,  3  Johns.,  199;  and  see,  Pattersem  t. 
Patterson,  18  Johns.,  879. 

Where  the  father  made  an  oral  contract  with 
his  son,  that  tn  omsiderationof  his  living  with 
him  and  cuing  for  him  and  his  wife  during 
their  lives,  he  would  convey  to  the  son  his  home- 
steut  tract  of  land,  held,  that  the  son  had  an 
table  lien  on  the  land  for  his  services  after 
father's  death.  Speers  v.  SeteeU,  4  Bush, 
280;  and  see,  Gray  v.  Jamea,  4  Desauas.,  185. 

Where  a  parent  lives  with  child,  orcblld  with 
twrent,  there  Is  a  presumption  that  no  compen- 
sation is  intended,  but  this  may  be  rebutted 
^  an  express  contract  or  by  circumstances, 
"niis  is  the  well  settled  rule  in  Indiana.  Smith 
T.  Denman,  48  Ind..  85,  71;  see  also:  House  v. 
HouK,  6  Ind.,  60;  Adamt  v.  Adams,  38  Ind., 
50;  CanbU  v.  I^man,  26  Ind.,  207;  King  v. 
jS«Qy,  38  Ind.,  89;  Davientpeek  v.  Pmeers,  82 
Ind.  43;  Ea^  t.  MeOmwM,  43  Ind.,  385. 

^  hen  a  son  remains  with  and  performs  serv- 
ices for  his  father  after  reaching  his  majority, 
a  promise  to  pay  for  such  services  will  be  im- 
plied If  the  circumstances  show  that  it  must 

cosx. 


have  been  the  expectation  of  both  parties  that 
the  son  should  recdve  a  compensation.  F'rier- 
mviJi  V.  Friermuth,  46  Ca\.,  v^WaUon  v.  Wat- 
son, 1  Houst.,  209;  and  see,  FM  Feekham, 
16  Vt.,  157. 

Park*  Ch.  J.,  delivered  the  opinion  of  the 
court : 

On  the  trial  of  this  case  in  the  court  below 
the  plaintiff  offered  evidence  to  prove,  and 
claimed  that  he  had  proved,  that  he  lived  at 
home  with  his  father  and  mother  till  he  be- 
came of  axe,  when  he  desired  some  understand- 
ing legarung  ^e  wages  be  would  receive  on 
remaimng  at  home;  that  his  father  told  him  that 
he  was  working  for  his,  the  son's,  interest  as 
well  as  his  own;  that  it  would  be  better  for  him 
to  remain  at  home,  and  when  he,  the  father 
died,  the  son  would  have  everything ;  that  re- 
iving upon  this  assurance  be  remained  at  home 
d.uring  most  of  the  time  for  the  eight  years  next 
following,  laboring  for  his  father  upon  his 
farm  and  assisting  blm  about  his  business; 
that  his  father  never  made  him  any  compensa- 
tion in  his  lifetime  and  left  him  nothing  of 
value  by  his  will,  and,  therefore,  his  estate 
was  indebted  to  him  as  appears  by  his  bill  of 
particulars. 

On  the  other  hand,  the  defendant  offered  evi- 
dence to  prove,  and  claimed  she  bad  proved  that 
the  father  was  a  man  of  moderate  means,  not 
worth  more  than  $6,000.  when  his  son  be- 
came of  age,  and  at  the  time  of  his  decease; 
that  he  was  a  hard  working,  industrious  man; 
that  both  he  and  his  wife  were  attached  to  the 
pUintiff  as  an  only  child;  that  the  wife  was 
wholly  without  means  of  support;  that  the  son 
renukfned  at  home  after  his  majority  under  an 
expectation  that  his  father  would  make  provis- 
ion for  him  by  will  or  otherwise;  that  there 
was  no  express  agreement  as  to  what  such  pro- 
vision should  be  or  how  it  should  be  made;  that 
there  was  no  expectation  on  the  part  of  the  son 
that  his  f  athor  would  leave  him  his  entire  es- 
tate to  the  exclusion  of  his  mother ;  that  the 
son  had  confidence  in  the  integrity  and  justice  of 
his  father,  and  was  willing  to  leave  it  for  him  to 
do  what  was  right  to  compensate  him  by  his 
will  or  otherwue  for  his  labor  and  semces, 
and  to  reimburse  him  for  the  money  expended 
and  loaned  as  stated  in  the  plaintiff's  bill ;  that 
after  the  son  becune  of  age  he  worked  In  a 
factory  for  a  considerable  time  for  his  own 
benefit,  and  also  engaged  In  prirate  business 
on  lus  own  account ;  that  he  went  to  school 
at  theexpense  of  his  father,  and  finally  married 
in  1878,  and  left  home  and  from  that  time 
ceased  to  perform  any  services  for  his  father; 
that,  down  to  tiie  time  of  his  marriage,  except 
when  away  at  school,  he  lived  in  his  father's 
family  as  a  member  of  it  without  paving  board 
and  that  the  father  just  before  his  aeath  gave 
him  a  deed  of  land  worth  about  $800,  and  also 
made  valuable  provision  for  him  in  his  will. 

Upon  the  case  thus  presented,  the  defendant 
askM  the  court  to  charge  the  Jury  as  follows: 
"That  If  the  son  remained  at  home  and  per- 
formed services  and  expended  money  under  a 
general  expectation  Uiat  his  faUier  would  make 
ft  rijritit  by  will  or  otherwise,  when  he  died, 
and  left  to  his  father's  judgment  what  would 
be  right,  and  what  provision  should  be  made 
and  how  it  should  be  nutde,  and  the  father  did 
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in  &ct  make  providon  for  hb  son.  by  will  or 
otherwise,  then  tbe  son  was  bound  by  the  pro- 
Tision  thus  made,  whether  satisfactory  or  not, 
and  could  not  recover  in  this  appeal. 

The  court  did  not  so  charge,  but  charged  as 
follows:  "If  it  was  understood  between  them 
that  the  son  was  to  render  those  services  and  to 
receive  compensation  therefor,  and  there  was 
also  an  understanding  between  them  that  said 
compensation  was  to  be  made  him  provision 
in  hu  father's  will,  or  without  it,  by  which  he 
was  to  get  this  estate,  and  if  you  find  that  the 
father  did  make  a  will  and  paid  him  by  the 
terms  of  the  will,  in  the  way  in  which  it  was  un- 
derstood by  the  son,  at  least,  that  he  should  be 
paid,  tlien  there  can  be  no  recovery  in  this 
case." 

We  think  the  court  below  erred  in  not  charg- 
ing the  Jury  as  requested  by  the  defendant. 

The  request  was  adapted  to  tne  facta  which  the 
defendant  had  offered  evidence  to  prove  and 
claimed  she*  had  proved;  and  had  these  facts 
been  submitted  to  the  jury  and  tbe  jury  found 
them  true,  we  think  the  law  is  so  that  the 

Elaintifl  could  not  recover,  and  the  Jury  should 
ave  been  so  Instmcted. 
If  A  raiders  service  for  B  under  an  agreement 
which  leaves  to  B  the  right  to  determine  the 
amount  of  compensadon  A  shall  receive  after 
the  service  shall  be  rendered  and  how  it  diall 
t>e  paid;  and  B  acting  in  good  faith  so  deter- 
mines tbe  compensation  and  mode  of  payment, 
A  Is  as  much  bound  by  the  determination  as  he 
would  be  if  there  had  been  an  express  agree- 
ment between  tbe  parti ea  that  he  should  receive 
that  compensation  in  that  mode  of  payment, 
before  the  service  was  rendered:  and  if  that 
pajrment  should  be  made  A's  claim  would  be 
extin^ished. 

This  is  in  substance  the  defendant's  case, 
which  she  asked  the  court  to  present  to  the  jury. 

The  plaintiff  claims  that  the  court  substantial- 
ly complied  with  tbe  request. 
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We  do  not  so  understand  the  charge.  The 
charge  applies  to  a  contract,  the  terms  of  whldi 
in  regard  to  the  son's  compensation  were  under- 
stood between  the  father  and  son,  and  com- 
prehended the  father's  estate  which  should  be 
conveyed  to  the  son  by  his  ftrther's  will  or  in 
some  o^er  manner. 

The  language  is  as  follows:  "And  there  vas 
also  an  understanding  between  them  (the  father 
and  son)  that  such  compensation  was  to  be  made 
him  (the  son)  by  provision  in  his  fothei's  will 
or  without  it,  by  which  he  (the  son)  was  to  Mt 
this  estate,  and  if  you  further  And  that  the 
father  did  make  a  will,  and  paid  lum  (the  son) 
by  the  terms  of  the  will  in  the  wi^  it  was  un- 
derstood," etc. 

Hence,  it  is  obvious  that  there  is  a  substandil 
difference  between  the  request  and  the  charge 
of  the  court 

In  the  request,  tbe  compensation  of  the  son 
and  the  mode  of  payment  of  tbe  same,  are  left 
wholly  to  the  father  to  determine.  In  tbe 
charge  they  are  both  weed  upon  between  the 
father  and  son;  sorely  were  is  an  impwtant  dis- 
tinction. 

It  is  further  claimed  that  tbe  request  Is  indefi- 
nite, uncertain  and  ambiguous,  inasmuch  as  it 

states:  "  If  the  son  performed  services,  etc.,  un- 
der a  general  expectation  that  his  father  would 
make  it  right, "  etc. ,  and  therefore, the  defendant 
was  not  entitled  to  the  charge  requested. 

It  seems  to  us  clear  what  was  intended  by  the 
exfrnasion  "  general  eniectation."  It  was  u 
expectation  that  arose  from  no  ex|n«8s  under- 
standing between  the  father  and  son  in  relitioo 
to  the  son's  compensation  for  his  services,  but 
grew  out  of  all  the  circumstances  of  the  case, 
and  from  no  one  in  particular. 

We  think  tliis  objection  Is  not  well  taken. 

ITure  iserrorin  the  judgmext  appealtd from 
and  a  luae  triat  is  crdend. 

In  this  opinion  the  other  Judges  ooocumd. 
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CO. 

tit  in  equity  to  reeover  land 

es  by  fi  l^^'^.■l<)^□^e  of  an  equitable 
laud  taken  by  a  railroad  for  rall- 
nnioaeBt  a  Ibrmar  eompany. 
ook  the  bud  and  to  vhose  rights 
sadaatflDOLpaiiy  snoceeded,  Is  not 
■Buy  puty. 

ghts  and  interest  of  B.,  one  of 
lertt  of  the  laiul  when  taken,  have 
»nvey«d  til  P,,  who  is  also  now 
]l.atic>n  the  owner  of  the  right  to 
i{jeiLsiii:i»n;  held,  that  B.  is  not  a 
ary  party,  but  that  P.  Is. 
aid,  that  the  adminlatimtor  of 
kteof  one  of  tha  former  owners 
and,  whodece;ised  without  issue, 
t  owinfT  debts,  iind  whose  estate 
beeij  :id ministered  u^n,  is  not 
iMury  party,  ail  the  hem  of  such 
djHffBon  WQg  parties;  bnt  If  fe- 
me oonrt  mnud  allow  an  ad- 
ator  to  bo  appointed  and  oome 
I  ease. 

pner  of  laud  taken  by  a  rail- 
r  railroad  purposes  lias  a  Uen 

land  en  forcible  in  equity  for  his 
is;  and  the  Hen  is  not  affected 
bringing  of  a  snlt  a^rainst  a 

company  which  took  the  land, 
obtjiiriiiiK  ft  judgment  under  the 
—El,  L.,  i  ;j:j7U  and  anch  Jadg- 
'  final  to  tht^  amount  of  dam- 
iji'  nTovf'md  ilia  proceeding  to 

1  li^'  lieit  af^-ainst  a  sabseqnent 
ny  which  aucc^ded  to  the  rights 
B^«OTpany. 

CDedded  .Truiiiarj  S8,  ISSSl  ) 

EQUITY  tn  foreclose  a  lien  on  land 
br  a  raOro&d  company.   Heard  on 

Decemlwr  Term,  1884,  Caledonia 
Hill  (lismiased.  Reverted, 
tors  wei*B  Daniel  W.  A.  Bridgman, 
lor  (if  FTiirrk-l  W.  Bridgman'sestate, 
A.  Briilt^nimi,  Ifvlen  A.  Uolton,  loa 
tun,  Icln  E.  Hniigman  and  Luke  P. 
rin'  liiJl  EillL-,£,'eil,  ID  substance,  that 
U  Bhdgnuuij,  deceased,  was  at  the 
i4Hthtib»<mMr  of  certahi  real  es- 
0msM;  he  died  intestate,  leav- 
lowln^  heira  to  his  estate: 
\  Harriet  W.  Bridgnuin,  who  died  on 
ic  firftt  of  January,  1884,  and  upon 
\ii  D)uui.'l  W.  A.  Bridgman  wasmUy 

jkflmLinsrrator;  Frederick  T.  Bridg- 
n  A.  H«lton.  Hnttie  W.  BridCTian, 
idgman,  Ids  Bridgman  anoD.W. 
laa^  thai  tke  aforewd  htSts  of  said 
Idgtnan  have  been  and  are  now  the 
r»  of  tliP  afore»«id  real  estate,  with 
i'>n  of  Bait]  Fredmck  T.  Bridgman, 
TBst  lia^  been  sold,  conveyed  and  as- 

Liike  V.  Poland;  that  HaUie  W. 
,  deceased  *ja  the  first  day  of  Janu- 


ary, 1880;  that  said  Hatde  died  wittiout  Issue 
and  upon  whose  estate  no  administradon  has 
ever  been  bad,  she  not  being  indebted  to  any 
one  at  the  time  of  her  decease;  that  said  Har- 
riet W.  Bridgman,  Frederick  T.  Bridgman, 
Daniel  W.  A.  Bridgman,  Ina  M.  Bridgman  and 
Ida  £.  Bridgman  were  her  only  heirs,  and  that 
they  as  such  became  the  sole  owners  of  the  es- 
tate of  the  said  Hattie;  that  said  real  estate  con- 
sisted of  a  Tuluable  farm  in  the  Village  of 
South  Hardwick,  Yt.,  with  a  pastiue.  meadow 
of  about  thirty  acres,  a  building  lot  on  one  of 
the  main  streets  of  said  village^  building,  etc.; 
that  a  certain  railroad  corporation  then  haviog 
a  legal  existence  and  known  as  the  Lamoille 
Valley  Bailroad  Company,  about  the  year  1871 
laid  out  and  built  a  railroad  through  the  said 
village;  that  in  the  construction  oi  said  rail- 
road, said  corporation,  without  right,  title,  per- 
mission or  license  from  any  of  the  said  heirs, 
entered  upon  the  said  real  estate  and  built  a 
railroad  across  said  land;  that  ever  since,  the 
said  corporation  or  its  successors  have  wrong- 
fully occupied  said  land  and  kept  the  said  heirs 
from  the  use  thereof;  ttiat  said  coiporatioo  con- 
tinned  to  run  and  manage  said  railroad  line  till 
about  December  1,  1877,  when  said  corpora- 
tion became  and  was  insolvent  and  unable  to 
pay  its  debt8,aDd  receivers  were  duly  appointed; 
that  said  receivers  managed  said  railroad  until 
about  July,  1880;  that  on  the  2d  of  May,  1876 
the  said  heirs  commenced  their  action  at  law 
against  said  corporation  to  recover  their  dam- 
ages for  the  taking  of  said  land;  that  said  suit 
was  duly  prosecuted,  and  such  proceedings 
were  bad  thereon  at  the  June  Term,  1877,  of 
the  Caledonia  County  Couri,  Judgment  was 
rendered  against  said  corporation  and  the  dam- 
ages were  assessed  at  the  sum  of  $908.60;  that 
said  judgment  has  not  been  paid;  that  the  said 
Lamoille  Valley  Bailroad  Company  was  merged 
with  some  other  corpontloDs  about  the  first  of 
July,  1880,  into  a  new  corporation  under  the 
name  of  the  St.  Johnsbnry  &  Lake  Champhdn 
B.  B.  Co.,  the  defendant;  that  neither  corpo- 
ration ever  liad  any  right  or  title  to  said  real  es- 
tate and  that  they  have  been  occupying  the 
same  in  their  own  wrong  and  that  neiuer  have 
ever  paid  or  caused  to  be  paid  the  said  judg- 
ment or  in  any  way  paid  or  offered  to  pay  any 
ramuneration  for  said  land;  and  that  the  same 
was  damaged  at  the  time  of  the  taking  afore- 
said to  the  amount  of  more  than  $1,000.  It 
was  alleged  that  the  orators  "Knew  the  said 
Lamoille  Valley  Bailroad  was  building  its  said 
road  over  their  said  land,  and  that  tbey  took 
no  steps  to  prevent  it  from  building  its  said  rail- 
road; and  they  knew  that  the  defendant  was 
running  its  cars  over  said  road  on  thdr  sdd 
land,  and  they  have  never  forbidden  them  or 
dtberof  them  so  doing,  or  have  never  taken 
any  steps  to  prevent  them  from  so  doing,  but 
they  have  relied  upon  the  lien  upcm  the  said 
land  for  said  damages." 

The  prayer  was  that  the  defendant  be  ordered 
to  pay  the  amount  of  said  judgment  as  their 
land  damages,  and  in  default  thereof,  that  the 
defendant  be  toxecloaeA  from  all  right  in  said 
land. 

Mr.  Harry  Blodgett  for  the  orators: 
The  orators  bad  an  equitable  lien  on  the 

land,  which  a  court  of  chancery  will  enforce. 

mttett  V.  S.  R.  Cb..  56  Vt.,  06;  Kendall  v.  R. 
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S.  Cos.,  66  Yt.,  488;  Adam»  t.  S.  B.  0M.8fl 
Vt.,  240.  ' 

The  judgment  rendered  against  the  Lam- 
oille ValleyR.  R.  Co.,  does  not  affect  the  ora- 
tor's lien.  Boot  v.  Lord,  28  Vt.,  608;  Buffalo, 
N.  Y.  dk  PAila.  B.  B.  Co.  v.  flarcey,  18  Re- 
porter, 784;  Matthem  v.  Lueia,  65  Vt.,  808; 
Child  V.  AUen,  88  Vt,  47»;  WiUiaaw  r,  B.  B 
Co^ 60  Miss.,  689. 

The  lien  is  enforceable  against  an7  party 
who  claims  under  the  party  that  made  the 
entnr.  Pierce,  R.  R.  167;  Gthnan  v.  R.  R.  Co., 
40  Wis.,  653;  W.  P.  R.  R.  Go.  v.  Johiutm,  59 
Pa.  St.,  290;  Druryv.  Midland  R.  R.  Co.,  127 
Mass.,  671. 

The  judgment  rendered  against  the  Lamoille 
V.  R  R.  Go.  is  conclusive  as  to  the  amount 
against  the  defendant  Kittett  y.  B.  B.  Co. 
supra;  Pfeifer  v.  S.  A  F.  B.  B,  Co.,  18  Wis., 
156;  N.  f.  (I  O.  L.  B.  B.  Co.  v.  manley,  84  N. 
J.  Eq.,  55;  Oilman  v.  B.  B.  Co.,  87  Wis..  817. 

Mewa.  Bate*  ft  May*  for  the  defendant: 

The  L.  V.  R.  R.  Co.  should  have  been  made 
defendant.  That  company  is  yet  in  existence; 
and  the  question  of  interest  on  the  damages 
affects  it.  Adamt  t.  B.  R.  Cos.,  57  Vt..  240. 

Judge  Poland  is  not  properly  Joined:  and  the 
administrator  of  Hattie  should  have  been  made 
a  party.  Eureka  M.  Co.  v.  Win.  Mfg.  Co.,  47 
Vt.,  480;  Moore  v.  Boston,  80  Cush.,  274; 
Hotchkits  V.  R.  B.  Cb.,  86  Barb..  600. 

The  judgment  against  the  ^.  V.  R.  R.  Co. , 
merged  the  claim  for  damages.  Ijingdon  v. 
/^«7.  20Vt.,  220;  Paimffr  v.  Pmton,  ARy%.. 
164;  Qreen  v.  Storr,  63  Vt,  426;  Conicay  v. 
8eamon§,  SS  Vt,  8;  Freem.  Judg.,  S  817;  Har- 
ris V.  AUoek,  10  Oill  &  J.,  226;  Pike  v.  Mc- 
Donald, 82  Me.,  418;  WinOmy.  We^fMt,  22 
Ala..  760. 

The  defendant  bad  no  existence  when  the 
judgment  was  rendered.  The  old  company  is 
sUll  liable;  hence,  the  defendant  is  not.  QuinAy 
y.  Hazen,  64  Vt.,  182;  Freem.  Judg.,  §  162, 
249;  Knapp  v.  MeAvley,  88  Vt.,  276. 

The  Statue  of  Limitations  is  a  bar.  72  Me., 
95;  Pierce,  R  R,  179,  220;  see,  Buller,  N.  P., 
p.  282;  Adavu  v.  Butts,  9  Conn,,  79;  McCon- 
nely.  Smith,  mW.,6n:  18  111.,  46;  85  Pa.  St, 
78. 

An  agreement  by  one  company,  to  furnish 
eulverts,  cattle  passes,  depota^t  certain  points, 
does  not  bind  ttssucceeaor.   Pierce,  R  R.  140; 

Wadgy  B.B.  Co.,  65  Vt,207. 

Veaaeyt  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  in  cbanceir  and  stands  on 
demurrer  to  ue  bill  of  complaint.  Question 
is  first  made  as  to  the  parties. 

I.  The  Lamoille  Valley  R.  R  Co.  is  not  a 
necessary  party.  Under  the  allegadonsof  the  bill 
thedcfencunt  Company  is  the  successor  of  the 
right  of  the  LamoiUe  Company  in  the  railroad 
in  question  in  all  respects,  and  is  now  In  posses- 
sioo  of  the  land  of  the  orators  which  was  taken 
by  the  l4unoille  Company  when  the  road  was 
built  The  orators  are  seeking  no  personal  de- 
cree or  remedy  of  any  kind  against  the  La- 
moille Company.  Tbey  are  only  seeking  to 
enforce  their  lien,  by  foreclosure  or  injunction, 
for  their  land  damages  against  the  railroad  com- 
pany now  owning  uie  road  and  occupying  the 
orator's  land  for  railroad  purposes.   Miner  v. 
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II.  By  the  averments  of  the  bill  the  whole 
right  and  interest  of  FredericlE  T.  Bridgmanin 
the  land  in  question,  who  was  one  of  the  own- 
ers thereof  when  it  was  taken  for  railroad  pur- 
poses, liave  been  regularly  and  duly  conveyed 
to  Judge  Poland,  and  he  is  now  the  owner 
thereof  and  holds  all  the  legal  as  well  as  equita- 
ble title,  and  Frederick  T.  has  no  title  or  in- 
tereet.  This  removes  all  neoesrity  of  making 
Frederick  T.  a  party,  and  constitutes  Judge 
Poland  a  necessary  i^rty.  The  former  baa  no 
interest  to  be  affected  by  the  decree.  The  right 
of  the  latter  will  be  affected  by  it  He  took 
not  only  a  general  conveyance  of  the  land,  but 
1^  express  stipulation,  the  right  to  the  compen- 
sation for  the  taking  of  this  land  by  the  rail- 
road company.  Tliis  entitles  the  purchaser. 
Pierce,  R.  R.,  185. 

III.  The  bill  sieges  in  substance  that  Harriet 
W.  Bridgman  and  ner  several  children  nained. 
she  being  a  widow,  were  the  only  owners  of  Uie 
farm  through  which  the  railroad  extended,  and 
from  which  the  land  in  question  was  taken,  but 
since  it  was  taken,  one  of  the  idiUdim,  viz.: 
Hattie  W.  has  decrased  without  Issue  and  upon 
whose  estate  no  administration  was  ever  had, 
she  not  being  indebted  to  anyone  at  the  time 
of  her  decease;  and  states  who  were  her  heirs, 
and  that  they  as  such  heirs  became  the  sole 
owners  of  her  estate  including  her  interest  in 
the  land  in  question.  This  b^g  taken  to  be 
true  under  the  demurrer,  it  was  not  necessary 
that  an  administrator  upon  her  estate  should  M 
appointed  and  become  a  party  to  this  suit  The 
demurrer  admits  a  state  of  facts  that  precludes 
the  possibility  that  the  estate  of  Hattie  W., 
deceased,  can  ever  have  an  interest  in  this  claim 
adverse  to  her  heirs  or  for  anybody's  benefit 
except  that  of  the  heirs  who  are  lul  orators. 
But  It  is  claimed  that  the  right  to  oompmsation 
for  the  laud  taken  survives  to  the  executor  or 
administratm*  and  must  therefore  be  oiforced 
by  bim.  A  suit  at  law  would  probably  have  to 
be  in  bis  name.  But  we  think  the  averments 
of  this  bill  bring  the  case  within  the  ruling  in 
BalAitt  V.  Bneen,  82  Vt,  487,  where  it  washeld 
that  the  heirs  may,  without  the  appointmentof 
an  administrator  or  any  proreedin^  by  the  pro- 
bate court  in  the  settlement  of  a  decnsed  pct- 
son's  estate,  pay  the  debt  and  divide  the  sur- 

{}lus  among  themselves,  and  that  by  such  divls- 
ou  tbc  interest  in  personal  effects,  as  in  a  note 
and  mortgage,  passes  to  the  heirs  respecUvdy 
as  agreed  among  themselves.  The  grounds  upon 
which  thatdedaicm  is  put  are  fully  stiMedl^ 
Judge  Aldis  and  need  not  be  repeated.  It  was 
there  held  that  the  heir  holding  the  note  and 
mortgage  under  such  division  could  maintain  a 
petition  to  foreclose.  The  lien  in  this  case  upon 
the  land  taken  is  in  the  nature  of  an  equitalde 
mortgage.  This  became  the  property  of  the 
heirs  upon  the  decease  of  Hattie  W.  subject  uUy 
to  the  demands  of  her  estate  1^  reason  of  debts, 
but  none  existed. 

If  those  heirs  could  by  agreonent  that  one 
diould  have  a  mor^eage  &ht  tber^  invest 
that  one  with  title  sumdent  to  maintain  suit  of 
foreclosure,  then  it  would  seem  that  ttwetber 
without  transfer  to  anyone  they  could  m  Uke 
mannermaintsin  such  suit  An  intestate's  prop- 
erty passes  to  the  heirs  generally  uprai  the  death 
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of  the  anoestor  hy  operation  of  law,  not  by 
force  of  a  decree  of  distribution.  The  division 
among  the  heirs  is  established  hy  the  decree,  or 
in»  be  by  agreement.  Babbitt  y.  Bowm.mpra. 

Coder  the  aUegstions  of  this  bill  there  is  and 
can  be  no  occasioa  whatever  for  the  appoint- 
ment (tf  an  administrator  of  Hattie  W.  except 
to  represent  the  orators  in  this  suit  as  to  that 
part  which  was  the  interest  of  Hattie  W.,  but 
which  is  now  the  property  of  the  orators.  The 
couitcould  now  aad  would,  if  necessary,  allow 
u  administrate  to  be  appointed  and  come  in. 
For  tbe  reasons  stated,  this  drcuinlocution  la 
Dot  necessary  in  this  equity  proceeding. 

rv.  The  substantial  point  of  difference  in 
fact  between  this  case,  on  the  merits,  and  that 
of  Adattu  V.  R.  B.  Cm.,  57  Vt.,  340.  is  that  in 
that  case  by  no  previous  agreement  or  judicial 
proceeding  bad  the  amount  of  the  land  dam- 
ages been  determined;  whereas,  in  this  case  the 
SMOe  was  ascertained  and  adjudged  in  a  suit 
under  §  S871,  R  L.,  by  the  land  owner  against 
tiic  former  railroad  company,  which  wrong- 
faQy  took  the  land,  wbile  occupying  and  using 
it  for  r^road  purposes.  That  suit  was  brought 
and  determined  before  tbe  defendant  Company 
was  organized  and  had  become  the  owner  and 
occupant  of  said  railroad.  The  defendant  now 
daimsthat  the  effect  of  that  suit  and  judg- 
nent,  although  never  satisfied,  was  to  destroy 
tbe  land  ownoi's  lien  upon  the  land  taken  for 
"  its  equivalent  in  money,"  which  the  Consti- 
tution of  tbe  State  secured.  Where  land  is 
taken  for  railroad  purposes  and  tbe  parties  do 
not  agree  as  to  prioe,  the  statute  provides 
flnt.  R.  L.,  §  88S9,  that  the  railroad  company 
may  have  the  damages  apprised  by  commis- 
sioners.  If  the  company  neglect  to  do  this  for 
two  years,  then  the  statute  further  provides 
that  tbe  land  owner  may  bring  suit  for  his  dam- 
ages within  six  rears  after  entry.  R.  L.,  §  8371. 

We  do  not  think  these  provisions  were  de- 
Blgoed  to  baVe  any  effect  upon  the  owner's  lien 
aa  bis  land,  or  that  proeeedfaip  thereunder 
ihouid  be  held  to  affect  such  lien.  It  would  be 
contrary  to  analogy  in  case  of  mortgage  secu- 
rity whether  real  or  personal.  Putnam  v.  iJua- 
mU.  17  Vt.,  54;  Sooi  v.  L<»-d,  28  Vt.,  56»;  2 
Jones,  Mort.,  %  986. 

It  is  further  claimed  that  the  damages  ad- 
judged in  the  suit  against  tbe  former  company 
should  not  be  adopted  in  this  proceeding.  The 
adjudication  as  to  amount  was  pursuant  to  Uie 
statute  and  regular.  Tbe  lleh  for  a  money 
equivalent  existed  under  the  Constitution  of  the 
State.  The  statute  provided  two  methods  for 
filing  the  amounts;  one  available  to  the  rail- 
rood  company,  tbe  other  to  the  land  owner 
upon  failure  of  the  company  to  proceed.  If 
regoIarlT  determined  by  dther  m^faod  we  think 
it  was  the  design  of  the  statute  that  such  de- 
termination should  be  permanent  and  control- 
ling as  against  any  party  subject  to  tbe  opera- 
tion of  tbe  lien.  Such  is  the  holding  in  other 
jurisdictions.  Oilman  v.  8.  <tF.  B.  R.  Co.,  40 
Wis.,  668;  Watem  flmn.  B.  B.  Co.  v.  Ji^n- 
tlm,  69  Pa.  St.,  390;  Drvry  t.  Mdtand  B.  B. 
Oo.,  127  Haas.,  571. 

These  dedskms  are  not  and  could  not  be  put  on 
tte  cround  tiiat  the  subseqoen  t  owner  of  the  rail- 
roaa  wn  bound  as  a  party  or  privy  to  tbe  former 
Jodgment.  The  statutenavine  provided  a  judi- 
cial proceeding  to  determine  vae  amount  of  the 
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land  damages,  when  the  land  owner  has  once  re- 
sorted to  such  proceeditv  and  carried  it  to  deter- 
mination, it  should  be  final  as  to  a  subsequent 
owner,  and  we  think  such  was  the  intention  tjl 
the  le^slative  enactment.  The  statute  supple- 
ments the  Constitution.  Tbe  latter  provided 
the  security,  and  the  former  supplied  the  pro- 
vision for  finding  the  extent  of  damages.  A 
subsequent  owner  of  the  railroad  taking  and 
using  the  same  land  should  take  it  with  tneex* 
isting  right  of  tbe  land  owner  as  judicall^ 
estauishea  under  the  statute.  No  claim  is 
made  for  interest  prior  to  the  taking  by  the  de- 
fendant company. 

Pro  forma  decree  reverted  and  cause  remandedf 
leith  mandate  purtiumt  to  thete  eiem. 


CORLIS  &  Way 
t. 

Hihu  GROW. 

Defondant  wm  indebted  to  the  plaint- 
iffs, as  partners,  and  owed  an  iBidSTld- 
anl  deot,  $9.  44,  to  one  of  the  plaint- 
iffs, W.,  who,  having  both  accounts  in 
his  possession,  "asked  the  defendant  for 
somemoney  on  the  accounts*^'  andthere- 
apon  the  defendant  paid  $16.  but  gave 
no  direction  as  to  £he  application  of 
tiM  payment.  When  W.  spoke  to  the 
defendant  aboat  the  firm  account,  he 
always  insisted  that  he  would  not  pay  it; 
but  it  did  not  appear  that  he  demed  bis 
liability  at  the  time  of  the  payment.  "W. 
applied  the  excess,  $5.56.  on  the  aecoant 
with  the  firm  about  the  time  of  the  com- 
mencement of  this  suit.  Held,  that  the 
application  was  properly  ma^et  that 
the  law  would  imply  from  the  part  pay- 
ment, a  promise  to  pay  the  balance;  and 
that  it  was  incumbent  on  tbe  defendant 
to  prove  that  he  denied  his  liability  at 
the  time  he  paid  the  money. 

(Decided  January  1^  1888.) 

HEARD  on  a  referee's  report,  December  Term 
1888.  Judgment  for  the  plaintiffs.  Affirmed. 
It  was  found,  that  the  plaintiffs,  from  May, 
1871,  to  March,  1872,  were  merchants  and  part- 
ners; that  during  this  time  the  debt  in  question 
was  contracted;  that  tbe  payment  was  made 
January  17,  1879;  that  the  writ  in  this  suit  was 
dated  January  1.1881;  that  when  the  plaintifflB' 
firm  was  dissolved,  tlie  said  Way  took  the  hooka 
and  accounts  into  his  hands  for  the  purpose  of 
collecting  the  debts  due,  and  to  pay  the  liabili- 
ties. 

The  referee  found  in  part:  "It  appeared  that 
tbe  defendant  bad  pahl  $5  to  the  plaintiff, 
OeoTve  M.  Way,  on  three  diffoent  occasionB; 
and  there  was  a  conflict  of  testimony  whether 
this  was  {taid  to  be  applied  on  the  demands  Way 
held  against  the  defendant,  or  loaned  by  the  de- 
fendant to  Way.  The  plaintiffs'  books  showed 
that  enough  oi^  said  $15  bad  been  applied  on 
said  account  of  Qeorge  Way  to  pay  it,  and  the 
balance,  amounting  to  said  sum  of  $5.56,  was 
applied  on  the  plaintiffs'  accounts." 

"No  credit  was  given  dtfendant  on  plaintifEs' 
books  until  about  the  time  this  suit  was  Inought. 
Whether  it  was  put  on  the  book  just  before  or 

Just  after  this  suit  was  Ittought,  did  not  deflnite- 
y  appear." 
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The  other  facts  are  sufficiently  stated  in  the 
opinion. 

Mr.  John  H.  Watson,  for  defendant: 

The  burden  is  on  the  plaintifTs  to  show  that 
the  statute  bar  is  removed.  Wood,  Lim.,  §  110; 
Brigga  v.  Babertt,  85  N.  C,  161. 

The  payment,  in  order  to  remove  the  bar, 
must  be  made  on  account  of  the  debt  for  which 
the  action  is  brought.   Wood,  Lim.,  ^  97. 

The  question  is:  did  the  debtor  intend  to  make 
a  part  payment  on  this  particular  debit  Pond 
V.  WiUiams,  1  Gray,  680;  Nnih  v.  Hodgaon,  8 
DeG.  M.  &  G.,  474;  Wainman  v.  Kynman,  1 
Exch..  118;  TippeU  v.  Heane,  I  C.  M.  &  R., 
562;  Wood,  Lim..  tj  109;  MeltUyre  v.  Coru, 
18  Vt.,  461;  PMpt  v.  SUtoart,  12  Vt..  2M; 
Bowker  v.  Harria.  80  Vt.,  4S^. 

Way  had  no  right  to  apply  the  $5.66  on  the 
■outlawed  accouot.  Ayer  v.  Havkin*,  19  Vt., 
28;  Bancroftv.  Jhtmas.  21  Vt.,  458;  Stoiy,  Eq., 
6^459;  Cakwdl  v.  WentUHxrih.  14  N.  H.,  431; 
M^tan  V.  HaTuon,  11  Cusb.,  44. 

The  $5.58  was  not  applied  when  it  was  paid. 
The  plaiatlfls  have  not  diown  that  the  appllca- 
'tion  was  made  before  Huit  was  brought.  This 
was  necessanr,  if  they  could  apply  it  alL  Rob- 
inson V.  DooHUU,  12  Vt.,  246;  Pierce-^.  Knight, 
81  Id.,  701;  Langdm  T.  Bmm,  46  Id..  612; 
Morgan  v.  TarbeU,2Sld.,^i  Eanuapy.War- 
ner,  97  Mass.,  8. 

No  implication  of  new  promise  arises  from 
an  application  made  by  law.  Wood,  Lim.,  § 
101;  Batata^  V.  Warner,  txipra. 

Mr.  J.  K.  Darling,  for  plalnti^: 

A  part  payment  of  an  account  barred  by  the 
statute,  amounts  to  an  admission  that  the  ac- 
count is  unsettled,  and  removes  the  bar.  jETufeA- 
inaon  v.  Pratt,  2  Vt.,  146;  ^rmg  t.  MeQm- 
n«I,5Id.,388. 

A  promise  to  pay  the  re^due  will  be  Implied 
from  the  payment,  there  being  no  protestation 
Against  further  liability.  Ayer  v.  Uawltint,  19 
Vt.,  28;  Goodwin  v.  Buzzdl,  85  Vt.,  9. 

Way  had  a  right  to  make  the  application. 
Chapman  v.  Ooodrieh,  65  Vt.,  864;  Davis  v. 
Bmitk.  48  Vt.,  52;  Pi^ree  v.  Knight,  81  Id.,  701. 

Royee.  Oh.  J.,  delivered  the  opinion  of  the 
court: 

Tlie  only  question  presented  by  the  report  of 
the  referee  is  as  to  the  legal  effect  of  the  pay- 
ment of  the  $15  in  July,  1670.  At  the  time  the 
payment  was  made,  the  plaintiff,  Wav,  had  an 
account  of  his  own  i^inst  the  aefendant 
amounting  to  $9.44,  and  also  the  account  of  the 
plaintiffs'  which  this  suit  is  brought  to  recover 
for,  and  asked  the  defendant  for  some  money 
on  the  accounts.  Thereupon  the  defendant 
paid  Way  $16,  which  overpaid  Way's  account 
$5.56,  which  sum  was  afterwards,  and  aboiU 
the  time  this  suit  was  brought,  credited  to  the 
iJefendant  b^  the  plaintiffs. 

No  direction  was  given  by  the  defendant  as 
to  the  api^cation  of  the  money  paid  by  him, 
and  it  does  not  appear  that  Way  had  any  otho- 
accounts  or  dalnis  at  that  time  against  the  de- 
fendant than  those  above  mentioned.  It  has 
long  been  settled  in  this  State  tiiat  part  pay- 
ment of  a  debt  barred  by  the  statute,  if  made 
without  protestation  against  further  liabilitv,  is 
a  recognition  and  acknowledgment  (si  such  ael)t 
at  the  time  of  making  the  payment  frcnn  wldc^ 
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a  promise  to  pay  the  residue  shall  be  implied, 
Aiser  V.  JIawkins,  19  Vt.,  26. 

And  upon  the  neglect  of  the  debtor  to  direct 
the  application  of  a  payment  made  by  him.  the 
right  to  make  it  generally  devolves  upon  the 
creditor.  In  the  absence  of  any  spednc  direo 
tions  as  to  the  application  of  a  paj^nent,  the  in- 
tent of  the  party  makingll,  oa  asoertafned  from 
the  circumstances  under  which  it  was  made, 
may  control  the  right  to  make  it.  Here  there  i> 
no  fact  found  that  tends  to  show  that  the 
or  intended  any  different  application  than  the 
one  that  was  made;  so  Way  had  the  right  to 
apply  the  money  to  pay  his  own  account,  and 
what  remained  as  pait  payment  of  the  accoont 
of  the  plaintiffs. 

Part  paynMmt  is  an  implied  acknowledg- 
ment of  the  existence  of  the  claim  upoa 
which  the  payment  is  made,  from  which  the 
law  implies  a  promise  to  pay  the  balance,  un- 
less such  implication  is  rebutted  by  som^Jiing 
that  transpired  when  the  payment  was  made. 
It  is  found  that  the  defendant,  when  spoken  to 
by  Way  about  the  aoctnut  of  the  plaintiffs,  had 
always  Insisted  that  he  would  not  pay  it,  and 
claimed  that  there  was  enough  money  in  the 
plaintiff  Corliss's  handa  to  pay  it  It  is  not 
found  that  those  d^ms  were  made  at  the  timeof 
the  payment,  and  it  was  incumbent  on  the  de- 
fendant to  show  that  they  were,  in  order  to  re- 
but the  implication  arising  from  the  payment. 
If  any  pmumption  is  allowable,  it  would  be 
that  the  defendant  did  not  deny  his  liability  at 
the  time  when  he  was  paying  Uie  mcmey. 


BAWYER  &  Huming 
New  York  Btate  CLOTHING  CO. 

A  writ  eannot  be  amended  SO  as  to  sab- 
Btitute  a  partnership  in  plaoe  Of  a  eoa^ 
poration.  as  defendant 

(DeoMed  January  n,  UKJ 

ASSUMPSIT.  Plea,  no  such  corporation. 
An  amendment  to  the  writ  was  allowed^ 
and  the  cause  continued  to  the  September  Term, 
1»85,  Chittenden  County,  at  which  term  judg- 
ment was  rendered  for  the  plaintiff.  Beterteo. 

The  action  was  brought  against  "  The  New 
Tork  Stale  Clothing  Companv,  a  Corporation 
created  and  existing  under  and  by  vfrtue<tf  the 
laws  at  the  State  of  New  Yo»»"  ^  The 
amended  writ  declared  against  "  Henry  W. 
Cane,  Wm.  Y.  McCaffrey  •  •  •  tluee 
partners,  under  the  style  of  The  New  Yo^ 
State  Clothing  Company." 
Mr.  W,  Xi.  Bnrnap,  for  phtintifl. 
Mfurt.  Whittemore  ft  Wheeler  and  B. 
R.  Hard,  for  defendant. 

Rowell.  J. ,  delivered  the  opinion  of  tbecomt: 
Am  there  was  no  such  Corporaticm  as  The  New 
York  State  ClotliinK  Companv.  the  suit  was 
originally  against  nMtody.  Haaart  v.  SffuU,  57 
Vt. .  868.  Hence,  delivering  a  copy  of  the  writ  to 
Cane,  the  supposed  treasurer  oi  such  a  ooipo- 
ration,  brouj^t  nobody  into  court;  and  th«e 
being  originally  no  defendant,  it  was  not  com- 
petent to  make  one  by  amencUnent. 
Judgment  reverted  and  eaum  dimmiaed. 
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William  O.  BA8SETT.  Judge  of  Probate, 

0. 

Sophronia  ORANQER  «e  ol.,  Admrs. 

Where  trustees  under,  a  will  have  ren- 
deredan  account  which  has  been  allowed, 
ehai^in^  themselves  with  moneys  re- 
ceived from  the  estate,  the  account  Is 
coneluaiTe  between  the  cestui  que  tittat 
and  the  trustees.  Thus  held*  m  a  case 
where  the  executor  of  the  estate  was 
also  one  of  the  trustees. 

fDecWed  October  20, 1885.) 

ON  defenduits'  exceptions.  Overrvled. 
Action  agtunst  the  administrators  of  Lorenzo 
N.  Granger  upon  a  bond  given  to  the  Judge  of 
Probate,  executed  by  John  W.  Smith  and 
Georee  C.  Smith  as  prmcipals,  and  Granger  as 
one  of  the  sureties,  the  condition  being  that  the 
principals  should  faithfully  perform  their  du- 
ties as  trustees  under  the  will  of  Cotton  HnUth, 
hi  Bbrch,  1879,  the  trustees  having  been  re- 
moved, John  C.  Hammond  was  appointed  trust- 
ee in  their  stead,  and  demanded  of  them  the 
tniitfundin  their  hands,  which  was  refu-'ed. 
Hammond  thereupon  brought  this  action,  in 
the  name  of  the  I^robate  Judge,  to  prove  his 
claim  under  the  bond,  against  the  estate  of 
Qnnxer. 

Juogment  was  rendered  for  the  penal  sum  of 
the  bond,  with  execution  for  the  amount  wbi6h 
should  be  found  due  on  reference  to  an  assessor. 
(See,  186  Mass. ,  174).  The  questions  now  under 
review,  arise  upon  the  proceeding  to  ascertain 
that  amount. 

Mr.  D.  W.  Bond,  for  defendants. 

Mr.  J.  G.  Hfcmmond,  for  plaintiff. 

■orton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  prolmte  bond.  After 
the  decision  in  this  case,  reported  in  186  Mass., 
174,  the  case  was  referred  to  an  assessor  to  ascer- 
tain the  amount  for  which  the  execution  ought 
to  issue.  The  assessor  has  found  that  the  trust- 
ees under  the  fourth  clause  of  the  wUl  of  Cot- 
ton Smith  have  misappropriated  a  large  part  of 
the  trust  fund  and  of  the  income  thereof,  which, 
vitfa  interest  to  April  18,  18^6,  amounted  to 
$13,836.77;  and  that  execution  ought  to  issue 
for  that  sum.  The  defendants  contend  that 
there  should  be  deducted  from  the  amount 
foond  due  by  the  assessor  the  sum  of  $0,286.58. 

To  understand  this  claim  it  is  necessary  to 
refer  to  the  will  and  to  some  of  the  facts  which 
Appeared  before  the  assessor.  The  will  made 
several  specific  devises  and  bequests  and  in  the 
foorth  clause  gives  to  George  C.  Smith  and 
John  W.  Smith  the  sum  of  |10,500  to  be  held 
upon  certain  trusts  therein  defined  for  the  ben- 
efit of  children  and  grandchildren  of  the  testa- 
tor. The  tenth  clause  gtVes  to  George  C.  Stnith 
and  John  W.  Smith  "all  the  rest,  residue 
ud  remainder  ot  my  estate,  both  real  and  per- 
sonal, frhicii  may  remain  after  paying  all  prevl- 
OOB  bequests  and  legacies"  upon  certain  trusts 
therein  named,  different  from  Aose  created  by 
N.  B.  B.,  T.  I.  38 


the  fourth  clause.  The  eleventh  and  last  clause 
appoints  George  C.  Smith  executor.  The  wiU 
creates  two  independent  trusts.  The  trust  un- 
der the  fourth  ctause  must  be  established  by  the 
payment  by  the  executor  of  the  sum  of  |10,600 
before  the  rest  and  residue  which  is  to  form  the 
body  of  the  trust  under  the  tenth  clause  can  be 
ascertained.  The  will  was  proved  on  August 
7,  1860. 

The  executor  rendered  a  trst  and  second  ac- 
count, both  of  which  were  approved  on  July  S, 
1867,  in  which  he  credited  himself  with  hav- 
ing paid  to  the  trustees  under  the  fourth  clause 
the  trust  fund  of  $10,500.  The  said  trustees 
rendered  an  account,  allowed  on  July  24, 1871, 
in  which  they  charged  themselves  with  $10,300 
received  as  tlu  body  of  the  trust,  and  with 

Jrearly  interest  Ineieon  for  nine  years,  and  cred- 
ted  themselves  with  the  payment  of  such  inter- 
est to  the  eettvit  gne  irtut.  We  think  this  ac- 
count is  conclusive,  as  between  the  eestuit  que 
trust  and  the  trustees,  and  estops  the  trustees 
from  denying  that  they  have  received  the  trust 
fund.  This  would  be  clear  if  tlie  trustees  un- 
der each  clause  and  the  executor  had  been  dif- 
f^nt  persons.  But  the  defendants  contend 
that  the  rule  does  not  apply  in  this  case,  be- 
cause the  seccmd  account  or  the  executor  shorn 
that  there  was  a  balance  due  bim  of  $6,286.53 ; 
that  is,  that,  in  order  to  establish  this  trust  fund, 
he  had  paid,  to  that  amount,  more  than  he  him 
received  from  the  estate.  Their  argument  is 
that  the  two  clauses  of  the  will  are  to  he  re- 
garded as  creating  one  trust,  to  be  administered 
DT  the  same  trustees ;  that  the  executor  has  a 
claim  against  the  estate  which  he  ought  to  be 
entitled  to  enforce  against  the  residue  devised 
in  trust  by  the  tenth  clause,  and  that  if  the 
sureties  are  obliged  to  pay  the  amount  found 
by  the  assessor,  the  result  will  be  that  the  trust 
estate  lb  actually  hicreased  by  the  amount  doe 
the  executor. 

If  all  the  facts  assumed  In  the  argument  were 
true,  it  would  be  inequitable  for  the  sureties  of 
the  former  trustees  to  be  compellM  to  pay  this 
amount. 

If  there  is'a  balance  due  the  executor  which 
he  can  enforce  out  of  the  residue,  to  the  dimi- 
nution of  the  corpus  of  the  trust  fund  held  un- 
der the  tenth  clause,  it  would  seem  to  be  just 
that  In  some  form  of  remedy  the  trustees  should  ' 
be  required  to  transfer  to  the  fund  under  the 
fourth  clause  the  sum  due  the  executor,  and 
thus  reduce  the  amount  which  the  sureties  upon 
the  bond  of  the  trustees  should  reimburse  to  the 
trust  estate;  but,  even  then,  it  is  difficult  to  see 
how  all  the  equities  between  the  parties  could 
be  adjusted  in  this  action,  which  is  an  action  at 
law  upon  the  bond  to  which  the  executor,  as 
such,  is  not  a  party.  But  the  difficult  of  the 
defendants'  argunient  is,  that  it  has  no  founda- 
tion in  the  facts  proved. 

It  appears  that  when  the  executor  filed  bis 
second  account  in  July,  1867,  there  was  a  bal- 
ance due  bim  of  $6,286.58.  This  was  not  a 
final  account.  The  estate  was  unsettled  and  he 
has  continued  to  act  as  executor  to  this  day. 
If  there  is  a  balance  now  due  him.  It  is  suscep- 
tible of  proof. 

Upon  the  facts  as  they  stand,  the  case  is  that 
tfae  trustees  have  appropriated  to  their  own  use 
the  trust  funds  to  uie  amount  found  by  tiie  as- 
sessor.  and  they  show  no  r^,7g>?@ei^lc 
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and  good  conscience  they  should  not  repay  this 
amount.  The  result  is  that  execution  should 
bsue  for  the  amount  found  due  by  the  assessor, 
with  the  interest  to  the  date  of  the  execution. 
BtceptioM  oterrvied. 

G.  Allen  and  Gardner*  JJ.,  absent. 


Anthony  KING 

V. 

Michael  MUBPHY. 

1.  Where  a  deed  reaervea  a  dee^rnated 
strip  of  land '  'for  an  open  passage  way  to 
be  used  in  comiuon  by,  grantor  and 
grantee  and  their  heirs  and  assigns  for- 
ever," and  the  description  in  the  deed 
covers  the  strip,  the  reservation  does  not 
have  the  effect  of  excepting  the  strip 
from  the  land  conveyed;  it  is  merely 
a  resenration  of  tk  rig'ht  wagr. 

2.  Where  the  owner  of  the  dominant  es- 
tate elosea  his  access  to  a  way  over 
adjoining  private  premises,  with  the  in- 
tention of  abandoning  the  way,  such  act 
operates  aa  a  present  abandonment 
of  the  easement,  which  thereby  ceases 
to  be  appurtenant  to  the  estate  and  does 
not  pass  to  a  subsequent  grantee  of  the 
estate  under  a  deed  which  does  not  men- 
tion such  way. 

(WoroeBter— Dedded  October  M,  1886.) 

ON  defendant's  exceptions.  Sustained. 
The  facts  are  stated  in  Uie  opinion. 
Mr.  W.  S.  B.  Hcmkins,  for  defendfmt. 
Jiemn.  F.  W.  BlacWiar  and  E.  H. 
Vangfhan,  for  plaintiff. 

Morton,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

It  ia  true  as  a  general  rule,  that  an  interest  in 
real  estate  cannot  be  conveyed,  except  by  deed; 
but  it  is  well  settled  that  an  owner  of  a  right  of 
way  or  other  easemwt  may,  without  deed, 
abandon  his  rig^  so  as  to  rtiteve  the  servient 
estate  of  the  incumbrance.  -Oyer  v.  aanfcrd,  9 
Met.,  8d6.  Mere  non-user,  even  for  twenty 
years,  will  not  conclusively  show  an  abandon- 
ment of  a  right  of  way;  but  when  the  owner  of 
the  dominant  estate,  to  which  a  right  of  way 
over  a  serrient  estate  is  appurtenant,  does  some 
acts,  inbooslslent  with  the  continued  existence 
of  the  way,  with  the  intentioa  to  abandon  and 
extingui^  his  easement,  itopoat^asapreeent 
abandonment,  and  it  is  a  question  for  the  jury 
to  determine  whether  such  intention  existed. 

In  Pope  v.  Devereux,  S  Gray,  409,  it  was 
held  that  eridence  of  an  executed  oral  agree- 
ment to  abandon  a  way  and  substitute  for  it 
another  way,  was  ri|^tly  admitted  to  show  an 
abandonment. 

In  Wartikauer  v.  BaadaU,  100  Mass.,  686,  it 
was  held  that  testimony  of  the  plaintiffs  grant- 
or, that  more  than  twenty  years  previously, 
when  he  owned  the  easement,  he  orally  relin- 

Siished  to  the  defendant's  grantor  his  ri^ht  to 
e  way  and  ceased  to  use  it,  was  admissible 
upon  the  question  of  abandonment  and  of  ad- 
verse posseBsitm  by  the  defendant's  grantor. 
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In  Jamaiat  Pond  Aqueduct  v.  Chandler,  ISl 
Mass. ,  8,  the  plaintiff  owned  a  private  way,  and 
a  highway  was  laid  out  between  the  same  ter- 
mint  which  was  equally  convenient  for  the 
plaintiff.  The  cotut  held  that  these  facts,  if 
accompanied  with  the  fact  of  an  entire  non-user 
of  the  way  by  the  plaintiff,  would  be  strcng 
hut  not  conclusive  evidence  of  an  abandonmrat; 
and  that  the  question  of  abandonment  depended 
upon  the  intention  of  the,  plaintiff. 

In  the  case  at  bar  one  Davis,  being  the  owner 
of  a  large  tract  of  land,  isold  a  part  of  it  to  the 
defendant,  reserving  a  strip  of  land  on  the  west* 
erly  side  of  the  lot  conveyed,  ten  feet  wide  and 
fifty  feet  long  "For  an  open  passage  way  to  be 
used  in  common  by  the  said  Davis  and  Murphy 
and  their  heirs  ana  assigns  forever. "  The  de- 
scription in  the  deed  to  the  defendant  covers  the 
strip  ten  feet  wide  ;  and  we  agree  with  both 
counsel,  that  the  clause  of  reservation  cannot  be 
construed  as  an  exception  of  this  strip,  the  fee 
being  retained  in  Davis,  but  is  merely  areBrava- 
tion  to  him  of  a  rifi^t  of  way  oyer  the  strip.  If 
we  assume  that  ttus  easement  was  for  the  bene- 
fit of  and  was  appurtenant  to  the  adjoining  lot 
retained  by  Davis  and  sulwequently  sold  to  the 
plaintiff,  yet,  while  he  remained  the  ownerof 
the  dominant  estate,  he  could  extinguish  or 
abandon  the  easement,  if  he  saw  fit. 

It  ai^waied  in  evidence  that  the  deed  bom 
Davis  to  the  plaintiff  contained  no  reference  to 
the  passageway  in  question;  and  that  it  did  pro- 
vide for  another  passage  way  which  gave  the 
grantee  access  to  the  rear  of  his  tot.  It  also  ap- 
peared that,  before  the  deed  to  the  plaintiff  was 
made,  the  rear  end  of  the  passage  waj^  in  ques- 
tion  had  been  closed  up  by  a  substantial  board 
fence,  so  that  it  no  longer  furnished  access  to 
the  lot  now  owned  by  the  plaintiff. 

The  defendant  offered  to  show  that  Davis, 
while  the  owner,  had  said  that  he  should  relin- 
quigh  this  right  of  way  when  be  sold  the  adjoin- 
ing property,  and  that  the  fence  was  erectea  by 
him  in  order  to  abandon  and  extinguish  the 
passage  way.  We  think  Uus  evidence  sbould 
have  been  admitted. 

The  facts,  that  the  deed  to  the  plaintiff  pro- 
vides another  passage  wur  and  makes  no  men- 
tion of  this  and  thatDavis  had  in  fact  closed  up 
this  passage  way  giving  access  to  his  lot,  are 
strong  evidence  of  an  abandonment  of  his  right. 
If  he  cI<Med  up  this  way  with  the  intention  of 
abandoning  it,  this  operated  aa  a  present  aban- 
donment, and  it  ceased  to  be  away  ai^urtenaat 
to  tile  pontiff's  lot  and  did  not  pass  to  him 
under  bis  deed. 

Sxeeptio7i9  nuUUned. 


Horace  T.  BOBBINS 

Anna  E.  BOBBINS. 

To  constitute  connivance  on  the  part  of 
the  libelant  in  a  suit  for  divorce  on  the 
ground  of  adultery.  It  mnst  appear 
that  he  either  desired  or  intended  or,  at 
least,  was  willing  that  the  libelee  should 
commit  adultery.  Knowledge  of  the  fact, 
acquired  in  procnring  evidence  against 
the  libelee,  1b  not,  of  itself,  sofBdent 
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OK  report  from  a  single  Justice  of  the  Su- 
preme Judicial  Oburt.  Decree  for  libelant, 
gnnting  a  divorce.  Affirmed. 

The  fitcts  found  by  the  Justice  on  the  ques- 
tion of  connivance,  and  by  him  reported  to  the 
fall  bench  with  his  findings  of  law  thereon  are 
ufbllowfl: 

"On  the  day  befne  the  aduhery  was  com- 
initted,  the  libelant,  having  begun  to  suspect 
his  wife  in  connection  with  a  man  then  lodging 
in  his  bouae,  requested  his  son  in  Boston  to  tel- 
tgraph  to  him  to  come  to  Boston  the  next  day 
if  hedid  not  cometotown  inthe  morning;  the 
next  day  the  telt^ram  arrived;  the  Hbelaot 
Informed  the  libelee  of  its  arrival,  that  he  most 
go  to  Boston  and  that  he  should  probably  not 
rttorn  that  night;  that  if  he  did,  he  should  not 
return  until  late;  but,  in  pursuance  of  an  inter- 
view with  counsel,  secretly  made  arrangements 
to  be  driven  to  bis  house  about  half  past  eight 
that  evening  By  reason  of  the  libelant's 
necessary  visits  to  Boston,  and  otherwise,  fre- 
qoent  (K>p(utiuuties  for  adultery  odsted;  but  this 
particuuur  one  would  not  have  done  so  except 
for  the  scheme  as  stated  bexdn.  The  usual 
boor  of  going  to  bed  waa  about  nine;  between 
half  past  el^t  and  nine  the  libelant  drove 
with  a  witness  to  his  house,  as  he  had  arraoged; 
arrived  before  the  li^ts  down  stairs  were  put 
oat  and  waited  outside  to  see  what  happened: 
at  lUmnt  nine  the  lights  down  stairs  were  put 
out;  shortly  after,  tlut  in  the  libelee's  room  was 
extinguished,  and  from  what  was  seen  in  the 
lodges  room  the  libelant  was  led  to  suppose 
that  the  libelee  had  entered  it;  he  then  at  once 
entered  the  house,  secretly,  with  the  witness, 
went  up  stairs  and  found  the  libdee  and  above 
mentioned  lodger  in  bed. 

The  iaiMomg  conduct  of  the  libelant  oou- 
alitQted  a  scheme  to  detect  the  libelee  if  she  was 
goil^,  but  there  was  no  corrupt  intent  that 
adnltcay  ahonM  be  committed  or  any  assent  to 
or  connivance  at  it,  unless  the  foregoing  con- 
duct amounted  to  connivance  as  a  matter  of 
law,  which  I  ruled  it  did  not,  and  ordered  a 
decree  of  divorce  to  be  entered. 

At  the  request  of  the  libelee  I  report  the 
case  for  the  determination  of  the  above  ques- 
tion to  the  full  court  The  decree  is  to  stand 
or  the  libel  to  be  dismissed  according  to  the 
decision  of  the  oouit  upon  that  point. 

Mr.  CharUa  Cowley,  for  hbelee: 

"The  husband  is  expected,  by  law,  to  pa/ a 
doe  attention  to  the  Behavior  of  his  wife  and 
to  give  ber  the  benefit  of  some  superintendence, 
where  she  Is  placed  in  dai^erous  dtoations." 
Fbrtter  v.  Fbraler,  1  Hag.  Con.  146;  Shel- 
ford,  Mar.  &  DW.,  460;  StaUv.  Oraton.  eited. 
Law,  164. 

In  the  case  at  bar,  the  libelant  virtually 
caused  the  committal  of  the  only  offense  proved, 
by  willfully  depriving  the  libelee  of  his  protec- 
tva  when  he  saw  ber  in  a  dangerous  situation, 
and  1^  purposdy  lefniining  from  exercishu: 
"TbesntiionlT'  *  master  of  a  i^i^,  wluf£ 
has  more  actual  influence  than  all  dvil  author 
i^put  together."  Prey's  Moral  Philosophy, 
book  3,  ch.  1,  par.  4. 

Id  Lovering  v.  Loverinqt  8  Hag.,  86,  the  hus- 
band saw  ifnproper  fanuliarities  in  his  house 
between  his  wife  and  his  apprentice  and,  in- 
stead of  promptly  eUmfnatuig  the  amorous 
qipraidce,  penmtted  him  to  remain  in  the 
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bouse.  The  adulte^,  for  which  he  sued  for  a 
divorce,  was  committed  long  after  his  wife's 
flirtations  with  the  apprentice.and  with  another 
man.  But  Lord  Stowell  denied  Lovering  a 
divorce,  saj-ing  that  U  was  "impossible  to  rec- 
oncile" his  conduct  in  connection  with  the 
apprentice  "  with  a  due  regard  to  his  own 
honor." 

Cane  v.  Cane,  89  N.  J.  Eg.,  148,  holds  that 
a  husband  who  sees  his  wife  in  a  situation  of 
temptation  and  does  nothing  to  rescue  her,  and 
she  yields,  will  be  understood  as  having  con- 
sented to  her  adultery. 

In  i%re0  v.  i%nw,  8  Pick. ,  20fi,  this  cxmrt 
said:  "  It  would  be  a  dangerous  principle  to 
establish,  that  a  husband  who  has  suspicions  of 
the  ialldelity  of  his  wife,  shall  be  allowed  to 
lay  a  train  which  may  lead  her  to  the  commis- 
sion of  adultery." 

In  Oippa  V.  Gipps,  11  H,  L.  1,  conniving 
is  defined  to  mean  "  not  merely  refusing  to  see 
an  act  of  adult^,  but  also  willfully  abstaining 
from  taking  any  step  to  prevent  adulterous  in- 
tercourse, which,  firom  what  passes  hefote  the 
husband's  eyes,  he  must  reasonably  expect  to 
occur."  Lard  CftanceUor  Westbury,  p.  181, 
lays  it  down  as  a  general  principle  "  that  a 
husband  should  have  no  divorce,  if  he  has  been 
guilty  of  any  neglect  or  misconduct  which  has 
conduced  to  the  adultery  of  his  wife." 

In  Sogers  v.  Rogers,  8  Hag.,  59,  active  cor- 
ruption was  held  not  to  be  necessary  to  consti- 
tute connivance ;  passive  acquiescence  being 
sufficient.  See  also,  Allen  v.  Allen,  2  Swaby 
&  T.,  107;  Moortom  v.  Moormm,  3  Hag.,  87 ; 
Qlennie  v.  Qlennie,  8  Jurist,  N.  8.,  1158;  Mar- 
rii  V.  Marria,  3  8.  &  T.,  530;  IHU<m  v.  Dillon, 
8  Curt.,  86 ;  Myert  v.  Myers,  41  Barb.,  114; 
MeddmY.  Heddm,  21  N.  J.  Bq^,  61. 

In  Michelson  v.  Miehelton,  8  Hag.,  147,.mere 
neglect  was  held  to  amount  to  connivance. 

So  in  Qilpin  v.  Cfilpin,  Id.,  150,  where  8tr 
William  Wynne  says:  "  If  there  has  been  such 
extreme  negligence  to  the  conduct  of  his  wife, 
such  an  encouragement  of  acquaintance  and 
familiar  intimacy,  as  was  likely  to  lead  to  the 
consequence  that  ensued,  an  adulterous  inter- 
course, it  would  subject  him  deservedly  to  a  re- 
fusal of  the  sentence  he  prayed  for." 

The  principle  here  contended  for  has  been 
recognized  in  the  purest  systems  of  moralst 
Case  of  Judah  andTamar,Oene8is,XXXVm.. 
ld~36;  Case  of  Glaucus,  4  Rawlinson's  Herod- 
otus, 890-302;  Rule  of  Cameades,  Cicero,  De 
Finibus,  lib.  3,  n.  59;  Christian  Law  of  Di- 
vorce, Matthew,  XVIII.,  7;  Scavini,Theologia, 
Moralis,  Vol.  2,  p.  600.  citmg  Cajetan,  Iton- 
cini,  Toumeley  and  Salmanticenses;  Rule  of 
the  canon  law  and  dvil  law:  Qui  alios  cum 
potat  ab  errvre  noa  recocat,  se  ipmm  errore  de- 
monttrai;  Scavini,  ubi  mpra,  493 ;  Taylor's 
Rule  of  Conscience,  p.  463,  611;  Sanchez,  Dis- 
putations, Libro  X.,  aisp.  5,  Ko.  5,  and  dis.  IS, 
No.  53. 

Metien.  J.N.Bforohailand  li;.I«.Haunb- 
let.  for  libelant; 

Connivance  is  the  corrupt  consenting  of  a 
married  party  to  the  conduct  in  the  other  of 
which  he  complains.  It  cannot  exist  without 
corrupt  intent.  3  Biah.  Mar.  &  Div.,  S,  6 
and  14. 

Connivance  Is  a  fact  to  be  ntOTed.  The  bur- 
den is  on  the  party  setting  it  up.  ^^-The  testi- 
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moDymust  be  stroagly  inculpatory,  admitting 
of  no  dispute.  If  the  combined  attendant 
facts  are  equivocal,  not  necessarily  showing  a 
guilty  Intent  to  connive,  whatever  other  error 
or  weakness  they  indicate,  they  are  Inaufflclent, 
for  such  intent  must  be  proved,  not  left  to  con- 
jecture. Phillips  V.  PhiUips.  1  Robt.  Ec,  144, 
168,  164;  Boulting  v.  BouUing,  3  Swa.  &  Tr., 
839;  Oi'oft  V.  Orqtt,  8  Hag.  Ec.,  810;  TuTton  v. 
Turt^n,  8  Hag.  Ec,  338,  361. 

"Corrupt  intention  must  be  proved,  to  bar  the 
husband,  and  of  this  there  is  no  doubt  what- 
ever." PhUliptY.  PhiUipg,  4Notesof  Cas.,  527. 

The  libelee  set  up  connivuice.  The  court 
found  for  the  libeliuit  on  this  issue.  The  End- 
ing of  facts  by  the  court  is  conclusive.  Spar- 
hfiiekv.  Sparhawk,  120  llsM.,dStO;  MbrrUonY. 
Morrison,  186  Mass.,  810. 

The  conduct  of  the  libelant  could  not  as 
matter  of  law  amount  to  connivance,  when  as 
matter  of  fact  "There  was  no  corrupt  intent 
that  adultery  should  be  committed,  or  any 
assent  to  or  connivance  at  it,"  on  the  part 
of  the  libelant,  because  there  can  be  no 
connivance  in  law,  unless  there  be  corrupt 
intent  in  fact.  PMUipg  v.  PhiUipt,  10  Jur. 
Mul;  1,  p.  889;  Hoary.  Hoar,  8  Hag.  Ec,  140; 
Movers  v.  Sogers,  8  Hag.  Ec,  57. 

The  court  finds  that  "The  conduct  of  the 
libelant  constituted  a  scheme  to  detect  Uie  libel- 
ee, if  she  was  guilty."  A  man  suspecting  his 
wUe  of  infidelity  to  his  bed  has  a  right  to  watch 
her  with  a  witness  and  satisfv  himself  whether 
his  snq>ic{ons  are  well  founded  or  not,  and.  If 
she  is  guilty,  to  obtain  proof  of  her  guilt.  He 
may  even  leave  opportuaities  open  for  her,  in 
order  to  obtain  such  proof .  Sanchez  DeMatrim, 
Lib.  X  Disp.  13,  No.  53;  JHmmingt  v.  Tim- 
mi^  8  ^g.  Ec..  76,  SliBeeveM  v.  Beevea,  2 
Phillim.  117;  CloiBa  t.  OZpuk*.  9  Jur.,8S6;  S 
Bish.  Mar.  &  Dlv.,§9. 

The  presumption  of  law  is  against  conniv- 
ance, and  if  the  facts  can  be  accounted  for 
without  the  supposition  of  intention,  the  court 
will  incline  to  that  construction.  Mooraom  v. 
Moffrtom,  8  Bxx.  Ec.,  87, 107;  PkiUif$  t.  PkO- 
lips,  4  Notes  of  Caa,  S35. 

"Mere  imprudence  and  error  of  judgment 
are  not  connivance;  and.in  determining  whether 
the  husband's  behavior  has  barred  him  from 
relief  on  proof  of  his  wife's  adultery,  the  hon- 
esty of  his  intentions,  not  the  wisdom  of  hia 
conduct,  is  to  be  considered."  "The  court 
must  look  Tuoantmo  the  step  istaken."  "Con- 
duct to  bar  must  be  directed  by  corrupt  inten- 
tlon."  "There  must  be  Intentional  concur- 
rence." EbaTy.Siar,mifra;  Moor»tmf,Moor- 
Mm,  ffupra,  and  cases  berore  dted. 

Field,  J.,  delivered  theopinion of  the  court: 
The  Justice  who  beard  the  case  found  as  a 
fact  that  the  conduct  of  the  libelant  described 
in  the  report  "  constituted  a  scheme  to  detect 
tlie  libelee  if  she  was  guilty,  but  that  there 
was  no  corrupt  intent  that  adultery  should  be 
committed,  or  any  assent  to  or  connivance  at  it, 
unless  the  foregoing  conduct  amounted  to  con- 
nivance as  a  matter  of  law,  which  I  ruled  it 
did  not."  It  is  not  found  by  whom  the  man 
who  lodged  in  the  house  was  invited  to  lodge 
there;  or  whether  he  was  of  good  reputation; 
or  that  he  was  inteoduced  by  the  husband  to  the 
wife;  or  that  lod^g  there  under  the  dnram- 
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stances  made  him  a  member  of  the  family;  or 
what  the  conduct  of  the  wife  with  him  was 
which,  excited  the  suspicions  of  the  husband; 
and  it  is  impossible  to  bold  that,  on  the  facts 
!  found,  it  was  so  far  the  duty  of  the  husband  to 
1  expel  the  lodger  that,  by  not  doing  this,  he 
must  be  held,  as  matter  of  law,  to  have  con- 
nived at  the  adultery. 

This  court  has  assumed  that  the  Legislature, 
in  conferring  upon  it  jurisdiction  to  grant  di- 
vorces  from  the  bonds  of  matrimony,  althou^ 
the  statutes  make  no  provision  respecting  con- 
nivance, collusion,  condonation  or  recrimina- 
tion, intended  to  adopt  the  general  prindides 
which  had  governed  the  ecclesiastical  courts  of 
England  in  granting  divorces  from  bed  and 
bojird,  so  far  as  these  principles  were  applicable 
and  were  found  to  be  reasonable.  Although 
the  procediu^  may  be  "  according  to  the  course 
of  proceeding  in  ecclesiastical  courts,"  (Pub. 
St8.,ch.  146,  §38);  yet  it  is  not  clear  that  the  de- 
cisions of  those  courts  upon  questions  of  sub- 
stantive law  are  of  the  same  weight  here  as  are 
the  decisions  of  the  English  courts  of  law  and 
chancery.  One  reason  is,  that  the  ecclesiastical 
courts  proceeded  according  to  the  canon  law  as 
followed  and  adopted  in  England,  but  the  canun 
law  was  never  adopted  by  uie  colonists  of  Mas- 
sachusetts; it  was  not  suited  to  their  oi^nionsOT 
condition.  Marriage  and  divorce  here  have 
been  regulated  wholly  by  statute.  Oommon- 
wealth  v.  Munson,  127  Mass.,  459;  Sparfunekv. 
aparhawk,  116  Mass.,  815. 

By  the  Stat.  20&31  Vict.,  ch.  85,  acourtfor 
divorce  and  matrimonial  causes  was  estaUished 
in  England  and  jurisdiction  given  it  to  decree  a 
dissolution  of  marriage,  and  it  was  ezpresslr 
provided  that  if  the  court  should  find  that  the 
petitioner  had,  during  the  marriage,  been 
accessory  to  or  connivmg  at  the  adultery  or 
had  condoned  the  adultery  complained  tx,  or 
that  the  petition  was  presented  or  prose- 
cuted in  collusion  with  either  of  the  respcmd- 
ents,  the  petition  should  be  dismissed,   g  88. 

By  g  81  it  was  also  provided  that  if  the  court 
found  tliat  the  case  of  the  petitioner  was  pnmd 
and  did  not  find  eithw  connivance,  collnsioD 
or  condonation,  the  court  should  not  be  bound 
to  pronounce  a  decree  if  it  should  find  certain 
other  facts  concerning  the  libelant  of  which 
one  was  "  such  willful  neglect  or  misconduct 
as  has  conduced  to  the  adultery."  It  is  obvi- 
ous that  decisions  under  this  statute  may  tiim 
upon  its  provisions  and  dot  upon  general  prin- 
ciples applicable  to  the  law  of  divorce.  It  was 
partially  at  least  upon  tbe  conatrudtfon  of  this 
statute  that  Oippt  v.  Qipps,  11  H.  L.  Cas.,  1, 
was  decided. 

It  is  not  easy  to  reconcile  all  the  decisiMisof 
the  ecclesiastical  courts  upon  connivance;  the 
law  and  facts  are  not  always  separated  ;  and 
those  courts  have  considered  questions  <tf 
morals  somewhat  more  freely  than  we,  under 
our  statutes,  feel  at  liberty  to  do.  Many  of  the 
cases  are  collected  in  PMaipsy.  PfUUip*,  1  Rob. 
Ecc,  144;  3  Notes  of  Cases,  444;  4  Notes  of 
Cases,  623;  S  Notes  of  Cases,  435;  and  it  is 
there  held  that  a  corrupt  intention  is  necessary 
to  constitute  connivance.  ThereaaonaMe  foun- 
dation of  the  rule  tbatcoomvance  prevents  the 
libelant  from  maintaining  his  llbu  for  adult- 
ery  is,  that  be  has  consented  to  the  aduHeiy, 
although  It  may  he  conmt  nnexpyesBcd  and 
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onknown  to  the  libelee.  This  consent  must 
necessarily  often  be  inferred  from  circum- 
BtSDCes.  but  the  fact  must  be  found  tbst  the  li- 
bekot  either  desired  and  intended,  or  at  least 
was  willing  that  the  iibelee  should  commit 
adultery  bSure  the  libelant  can  be  said  to  have 
coDnired  at  it. 

There  is  a  manifest  distinction  between  the 
derize  and  Intent  of  a  husband  that  his  wife 
whom  he  believes  to  be  chaste  sboold  commit 
adoltoy,  and  the  desire  and  intent  to  obtain 
evidence  against  bis  wife  Vhom  he  believes  al- 
ready to  have  committed  adultery,  and  to  per- 
sist in  her  adulterous  practices  whenever  she 
has  opportunity.  It  was  argued  that  it  was  the 
duty  of  the  husband  to  protect  his  wife  and  to 
control  her  conduct  if  it  excited  suspicions;  and 
undoubtedly  husband  and  wife  ought  mutually 
to  aid  each  other  In  doing  right  and  to  guard 
each  other  from  doing  wrong.  But  the  legal 
duty  of  the  husband  to  control  the  conduct  of 
bis  wife  cannot  be  greater  than  his  le^  right; 
and  by  modem  law  and  usage  the  ngbt  of  a 
husbfuid  to  control  the  ctmduct  of  his  wife  has 
lai;gely  if  not  wholly  disappeared.  A  husband 
cannot  imprison  his  wife  m  order  to  protect 
ber  against  seduction,  nor  is  he  compelled 
always  to  attend  her  or  to  remain  at  home  with 
her.  A  cha^  husband  ought,  if  he  desires  it, 
to  have  a  wife  who  will  remain  chaste  when 
exposed  to  the  temptations  which  are  incident 
to  the  ordinary  conattions  of  modem  social  life; 
and  if  she  commita  adultery  against  bis  wishes 
and  without  his  procurement,  be  ought  to  be 
permitted  to  obtain  evidence  of  it. 

Morriaon  v.  Mcnri»(m,  186  Mass.,  810,  was 
decided  upon  the  ground  that  the  justice  who 
heard  the  cause  found  as  a  fact  that  the  hus- 
band, from  the  time  that  bis  suspicions  were 
first  excited,  was  in  his  mind  willing  that  his 
wife  diould  commit  adultery,  provided  that  he 
could  thereby  obtain  a  divorce;  and  that  this 
floding,  together  with  the  evidence  of  his  con- 
duct towara  bis  wife  and  suspected  paramour, 
was  sufficient  to  warrant  the  finding  of  conniv- 
ance. The  oidy  cases  there  cited  are  those 
which  hold  that  a  corrupt  intent  is  necessary  to 
craistitute  connivance. 

Jkeree  affirmed. 


John  JOYCE 

V. 

City  of  WORCESTER. 

In  an  action  bgr  enploye  mgainmt  em* 
pUtreir  for  dauuwes  for  injary  received 
m  me  course  or the  employment,  the 
plaintiff  is  not  entitled  to  an  instrao- 
ttonthat  * 'knowledge  of  the  danger  was 
notoonclnaive  evidence  of  neglect  in  fail- 
ing to  avoid  it,"  where  previous  Instruo- 
tions  bad  folly  eoverea  the  law  of  the 
ease  and  there  was  no  evideooe  that  the 
plaintiff  had  been  negligent. 

'   (Deeded  October  »,188Bl) 

ON  plaintiiTs'  exceptions,  taken  on  a  trial  in 
the  Superior  Court  for  Worc^ter  County. 
Omtled. 

MASS, 


This  was  an  action  of  tort,  for  damages  for 

a  personal  injury  alleged  to  have  been  received 
through  the  negligence  of  defendant. 

The  plaintiff  offered  evidence  tending  to 
show  that  he  came  to  Worcester  in  the  summer 
of  .1883  and  that  he  let  himself  to  the  defend- 
ant to  work  on  a  sewer ;  tiiat  as  the  sewer  was 
excavated  it  became  necessary  to  drive  plank  on 
the  sides  of  the  trench  and  ute  particular  work 
which  the  plaintiff  was  to  do  was  to  drive  these 

Stank  down,  as  the  excavation  went  on,  with  a 
eavy  wooden  mallet.  After  the  brick  sewer 
was  built  at  the  bottom  of  the  trencb.  the  trench 
was  filled  with  earth  to  the  top  leaving  these 
planks,  which  were  about  eighteen  feet  long  and 
ten  inches  wide  and  two  inches  thick,  imb^ded 
in  the  earth  and  projecting  above  Uie  surface 
above  one  foot. 

The  City  bad  an  appliance  to  draw  these 
planks  up  out  of  the  earth,  consistiag  of  a  derrick 
made  of  four  pieces  of  timber  about  sixteen 
feet  long  and  in  size  four  by  six  inches  fastened 
together  loosely  at  the  top  by  an  iron  pin  which 
ran  through  the  timbers  at  the  upper  end. 

The  fanning  was  made  loose,  to  fsdlitate 
spreading  or  contracting  the  legs  of  the  derrick. 

The  derrick  was  set  up  over  the  plank  to  be 
drawn,  each  foot  resting  on  a  plaiu:  laid  flat. 
A  chain  was  attached  to  the  top  of  the  plank  to 
be  drawn  and  from  the  chain  a  rope  p^sed  up 
to  a  tackle  hanging  from  the  apex  ol^  the  der- 
rick, went  through  a  pulley  and  then  down  to  a 
guide  pulley  fastened  to  the  top  of  another  of 
the  planks  near  the  two  fore  legs  of  the  derrick ; 
and  thence  the  rope  run  on  along  the  ground 
about  seventy  or  seventy-five  feet  where  it  was 
wound  on  to  a  drum  or  spool  by  a  steam  engine. 

The  derrick  could  be  set  at  will  exactly  over 
the  planfc  to  be  drawn  so  that  the  plank  would 
be  lifted  exactly  vertically  and  the  guide  block 
could  be  placed  within  the  lines  of  the  legs  of 
the  derrick.  The  plaintiff's  evidence  showed 
that  the  derrick  when  it  fell  was  not  placed  di- 
rectly over  the  plank  being  lifted,  but  the  plank 
was  nearer  the  engine  ttum  the  center  of  the 
derrick,  and  also  that  the  guide  block  was  out- 
side the  line  of  the  legs  oi  the  derrick. 

The  placing  of  the  derrick  and  guide  block 
was  wholly  within  the  control  of  the  workmen 
managing  it. 

The  plaintiff's  evidence  also  showed  that  no 
part  of  the  derrick  or  apparatus  was  broken, 
and  that  every  part  of  the  derrick  and  appli- 
ances for  drawing  the  planks  were  in  full  view 
and  could  be  seen  by  the  plaintiff  and  his  fel- 
low servants.  In  oixler  to  steady  the  derrick 
when  the  power  was  applied,  a  man  was  sta- 
tioned at  each  leg  to  hold  it  firmly  down  to 
the  plank  on  which  it  stood. 

The  accident  occuri'ed  May  4,  1888, 1^  the 
upsetting  of  the  derrick  when  the  power  was 
awlied  to  draw  up  one  of  these  planks.  The 
plaintiff  was  set  to  hold  and  was  holding  one 
of  tbe  legs  at  the  time  of  the  accident.  The 
drarick  was  puUed  over,  and  the  plaintiff  re- 
ceived his  injuiy  by  being  thrown  upward  and 
backward  by  the  action  of  the  leg  of  the  der- 
rick he  was  holding. 

The  engineer  haa  had  many  years  experience 
in  runuing  a  stationary  endne  and  had  drawr 
planks  in  tbe  manner  and  by  a  similar  contriv- 
ance in  1875  or  1876,  as  be  was  doing  it  at  the 
time  of  the  acctdent.  but  not  sir 
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Iwgaii  to  work  for  the  defendsnt  in  drawing 
plank  as  above. 

A  foreman  was  placol  over  the  derrick  to  at- 
tach the  chain  to  the  plank  and  give  the  signal  to 
the  en^Qeer;  and  be  was  also  one  of  the  men  to 
hold  ihe  legs. 

The  plaintiff  o£Fered  no  evidence  tending  to 
show  that  the  instrument  used  was  not  a  8iiit> 
able  appliance  for  the  purpose,  except  what  the 
jury  might  infer  from  a  description  and  model 
of  the  derrick.  The  plaintiff  claimed  that  the 
whole  contrivance  from  ita  very  nature  and  con- 
struction was  unsafe  and  ut^itable,  and  offered 
evidence  to  show  that  said  plank  could  be 
drawn  by  hand  power,  wl^ich  would  be  much 
safer  than  the  machine  used. 

The  defendant  claimed  that  the  accident  was 
caused  by  the  negligence  of  a  fellow  servant. 

The  court  instructed  the  jury  to  the  follow- 
ing effect:  "An  employer  of  workmen  is  re- 
qmred  by  law  to  use  due  and  reasonable  care  in 
Uie  selection  of  competent  and  trusty  servants, 
and  in  providing  and  maintaining  suitable 
engines,  machinery  and  other  appliances  for 
dome  the  work  for  which  he  emi^oys  them; 
and  he  is  liable  to  any  of  his  serrants  for  in- 
juries suffered  bv  them  by  reason  of  his  negli- 
gence or  want  oi  due  care  in  any  of  these  re- 
spects. 

But  a  person  capable  of  contracting  takes 
upon  himself  the  ordinary  risks  of  the  employ- 
ment upon  which  he  voluntarily  enters,  includ- 
ing the  negligent  acts  of  his  fellow  servants,  who 
have  been  selected  with  due  care  by  their  com- 
mon employer  ;  and  if  the  employment  is  at- 
tended with  extraordinary  dangers  or  risks 
which  are  fully  known  to  the  workman  when 
he  enters  upon  the  employment,  he  assumes 
these  risks  also;  the  employer  is,  however,  lia- 
ble to  his  servants  for  bi juries  resulting  from 
defective  machinery  or  appuatns,  aluiough 
the  negligence  of  a  fellow  servant  contributes 
to  cause  the  injuries ;  an  employer  does  not 
warrant  the  absolute  safety  and  sufficiency  of 
the  machinery,  apparatusand  structures  used  in 
his  business,  but  in 'selecting;  his  workmen  and 
in  providing  and  maintainmg  the  machinery, 
apparatus  and  structures  for  their  use,  he  must 
consider  the  kind,  character  and  extent  of  the 
work  in  which  they  are  to  be  employed  and 
used,  and  he  is  bound  to  provide  such  as  are 
reasMiably  safe  and  suitaUe  for  the  particiilar 
work  to  be  done. 

In  the  case  now  on  trial,  if  the  jury  find  upon 
the  evidence  that  the  City  used  due  and  rea- 
sonable care  in  the  selection  of  the  plaintiff's 
fellow  semnts,  and  in  providing  and  maintain- 
ing stdtable  machinery  and  other  appliances  for 
performing  the  work  in  which  they  and  he 
were  engaged,  and  the  pldntiff  received  his  in- 

Juries  by  reason  of  the  negligent  acts  of  a  fel- 
ow  servant,  he  cannot  recover  ;  but  if  the  jury 
find  that  the  City  failed  to  use  due  and  reason- 
able care  in  the  selection  of  competent  servants 
or  in  providing  and  mainlining  suitable  ma* 
chinery  and  other  appliances  for  the  work  and 
the  plaintiff  suffered  the  injuries  he  complins 
of,  by  reason  of  such  failure  on  the  part  of  the 
City,  he  can  recover  a  fair  compensation  for 
these  injuries  although  It  should  appear  thi; 
the  negligent  acts  of  a  fellow  servant  contrib- 
uted to  caxme  the  injuries." 
And  the  court  also  instructed  the  jury  that  If 
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the  work  in  which  the  plaintiff  waa  employed 
by  the  City  was  attended  with  extraordinaiy 
dangers  or  risks  unknown  to  the  plaintiff,  and 
his  injuries  were  caused  thereby  he  could  main- 
tain his  action  and  recover  compensatkm  for 
the  injuries  so  caused  and  suffered. 

The  plaintiff  asked  the  court  to  instruct  the 
jury  tiiat  the  defendant  had  no  right  to  adopt 
this  system  of  drawing  planks  unless  it  was  rea- 
sonably safe  as  compiled  with  other  methods. 
If  some  other  contrivance  would  reasonablv  ac- 
complish the  work  and  is  of  much  less  ris'k,  it 
should  be  adopted  if  known  or  ought  to  have 
been  known  to  the  defendant. 

The  court  declined  to  give  this  instruction  in 
the  words  of  the  request. 

But  the  court  did  msbrnct  the  jury  that  in  de- 
termining whether  the  machinery,  apparatus 
and  power  used  in  this  case  were  suitable  and 
fit,  the  element  of  safety  was  important  but  not 
tlie  only  one  to  be  considered ;  that  it  might 
have  been  safer  to  employ  hand  power  inst^d 
of  steam;  bnt  the  question  of  the  fitness  or 
suitableness  of  the  whole  apparatus  including 
the  power  used,  was  to  be  decided  upon  aview 
of  all  the  facts  disclosed  by  the  evidence,  as  to 
the  character  of  the  work,  its  extent  or  amount 
and  the  efficiency  of  the  means  employed  to  do 
it;  tJiatsimply  becauseit  might  have  been  saferto 
draw  the  planks  by  hand  power  rather  than  by 
steam  power,  the  City  would  not  be  liable  to  tlie 

{)laintiff,  for  not  using  the  former  power,  un- 
esB  the  jury  upon  the  whole  evidence  find  that 
in  the  exercise  of  due  and  reasonable  care  in 
providing  and  maintaining  the  machinery,  ap- 
paratus and  power  for  doing  the  work  in  whidi 
the  plaintiff  was  employed,  it  ou^t,  upon  the 
principles  of  law  before  stated,  to  have  used 
hand  power  and  not  steam. 

Ko  evidence  was  offered  of  any  other  safer 
or  more  suitable  contrivance  for  drawing  the 

Slanks,  except  that  It  would  have  been  sanr  to 
raw  them  by  hand  rather  than  by  steam  power. 
The  plaintiff  also  asked  the  court  to  instruct 
the  jury  tiiat  the  plaintifTs  knowledge  of  the 
danger  of  drawing  the  plank  was  not  conclu- 
sive evidence  of  neglect  in  failing  to  avoid  it 
This  request  was  made  in  writing  but  it  was 
not  read  aloud  in  the  presence  of  the  jury  and 
they  had  no  knowledge  that  the  request  was 
made.  The  court  did  not  give  this  instruction 
except  so  fares  it  may  be  included  in  substance 
in  me  instmctlons  actual^  given  m  above 
stated. 

The  plaintiff  excepted  to  the  refusal  of  the 
court  to  give  the  specific  instructions  asked  for 
and  to  the  instructions  given  instead  of  the  first 
of  the  foregoing  requests. 

The  jury  returned  a  verdict  for  the  defad- 
ant. 

Mesfrrt.  Kent  At  Dewey,  for  pUUntifl : 
In  Lavieta  v.  0.  B.  R.  B.  Co.,  186  Ma».,  1. 
the  court  says:  "The  fact  that  a  person  takes 
some  risk  is  not  conclusive  evidence  under  all 
circumstances  that  he  is  not  using  due  care." 
Again;  "The  question  of  his  due  caiedepeoded 
to  some  extent  upon  the  view  the  jury  might 
take  of  his  necessity  for  Immediate  action;  the 
knowledge  he  Imd  that  the  engineer  knew  Ihe 
danger,  the  confidence  he  was  entitled  to  baTe 
that  the  engineer  would'  so  manage  the  engtae 
as  not  to  injure  him,"  etc. 
Theplintiff  insists  th^t^;^^^^^  down 
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the  court  Id  this  case,  without  the  modiflca- 
uoD  requested,  was  too  rigid.  The  character  of 
the  machinery,  the  confldeDoe  that  the  engineer 
in  this  case  would  stop  the  engine  if  the  ma- 
chine commenced  to  fall,  the  beUef  thai  bj  hold- 
ing on  to  the  le^  he  could  prevent  the  accident, 
were  elements  that  should  liave  been  Babmitt«d 
to  the  jury  on  the  question  of  his  caretessnesB. 
See  also,  to  same  point,  CoowA^  v.  1^.  S.  C.  Co., 
108  Mass.,  585,  and  cases  cited  ;  Ford^.  FHteh- 
burg  B.  R.  Co.,  110  Mass.,  261;  Hough  v.  Tex. 
Pae.  R.  Co.,  100  U.  8.,  225  (Lawyer's  ed.,  bk. 
25,  617) :  Thomaa  v.  W.  U.  Tel.  Co.,  100 
Mass.,  156  :  Mahoneg  v.  Met.  B.  B.  Co.,  104 
Mm.  73. 

Mr.  Fruk  P.  CkHddin^,  for  defendant. 

Dereoa,/.,  delivered  tbe  opinion  of  the 
-court : 

We  cannot  perceive  that  the  plaintiff  was  en- 
titled to  the  ruling,  thut  his  "knowledge  of  the 
dangCT  of  drawing  the  plank  was  not  conclu- 
sire  evidence  of  neglect  in  failing  to  avoid  it ;" 
or  ttist  sach  ruling  was  in  any  wa_y  applicable 
to  the  iMXB  of  the  case.  By  the  instructions, 
which  were  extremely  full  and  clear,  tbe  de- 
fendant had  been  held  re^mnsible  for  all  inju- 
ries resulting  from  defective  machinery  or  ap- 
paratus, alUiougb  tbe  negligence  of  a  fellow- 
servant  had  contributed  to  cause  tbe  injury. 
Having  instructed  tbe  jury,  in  substance,  that 
wajTaetaoD,  enterfnffintoan^emidoyment  takes 
on  himself  tbe  ordinair  risks  of  the  emplov- 
ment,  the  presiding  Judge  added  that  "If  tne 
employment  is  attended  with  eztraordioary 
danger  or  risks,  which  are  fully  known  to  the 
workman  when  be  enters  on  tbe  employment, 
heasBumestboseri^alao."  This  is  in  accord- 
ance with  a  settled  princit^.  Pingree  v.  Ley- 
land,  185  Blass.,  808,  and  cases  cited :  TeaUm 
V  Botton  A  lowOl  B.  B.  Co..  85  Mass.,  418. 

There  bdng  no  evidence  that  tbe  plalntifl  had 
been  in  any  way  negligent  in  tbe  conduct  of 
his  employment,  tbelnstructlDn  did  not  require 
the  modincation  which  the  plaintiff  sought  to 
give  it.  Tbe  legitimate  tendency  of  such  a 
modification  wouB  have  been  to  divert  the  jury 
from  tbe  tone  issues,  which  were  whether  the 
plaintiff  had  knowingly  assumed  tbe  dangers 
'Of  the-  employment,  and  whether  the  injury 
was  in  any  degree  caused  by  defect  in  machin- 
erjr  or  apparatus  furnished  by  tlie  defendant. 


Weaver  08B0RN,  Appt., 
e. 

Cntyof  FALL  RIVER 

A  claim  against  a  municipal  corporation 
for  duaa^a  arising  from  a  eunKe  in 
the  g^tide  of  a  street  cannot  form 
the  MihtJeet  of  ajrUtratioa  under  the 
statute. 

(Decided  January  9, 18SS.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Sup^or  Court  for  Bristol  County,  rejecting 
an  award  of  arbitrators.  Affirmed. 
The  facts  are  stated  in  the  opinion 
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Meatra.  Braley  *  Swift,  for  plaintiff. 
Mr.  Jamea  F.  Jaokson,  for  defendaut: 
The  order  passed  August  4, 1863,  establish- 
ing a  grade  for  Broadway,  is  an  order  for  spe- 
cific re^irs  and  tbe  plaintiff,  not  having  filed 
his  petition  within  one  year  thereafter,  has  no 
legal  claim  against  the  defendant  for  damases 
by  reason  of  the  working  of  Broadway  to  that 
grade  in  1884.  Suatm  v.  New  Record,  187 
Mass..  259. 

The  statute  does  not  require  notice.   P.  8., 
ch.  49,      67,  68. 

There  is  no  constitutional  right  to  notice  upon 
the  question  of  the  necessity  of  taking  private 
property  for  public  use.  Moli  v.  SmnerviUe, 
127  Mass..  410. 

Defects  in  tbe  record  of  proceedings  or  in  tbe 
giving  of  notice,  if  notice  was  necessary,  can 
only  be  raised  upon  writ  of  eertiorari.  Siston 
V.  A'#w  Bedford,  mpra;  Taber  v.  Ne%D  Bedford, 
185  Mass.,  162. 

The  plaintiff  has  no  legal  claim  for  damages 
under  P.  8.,  ch.  S3,  since  Uie  acts  done  were 
not  "done  for  the  purpose  of  repairing"  such 
wa^.  The  plaintiff  does  not  claim  it  in  his 
petition  to  the  board  of  aldermen  and  tbe  re- 
port of  tbe  arbitrators  finds  the  acts  complained 
ot  to  be  working  to  the  ^rade  defined  in  the 
order,  a  different  and  distinct  thing,  a  perma- 
nent alteration  of  the  way.  Tfiuretoa  v.  Xynn, 
116  Mass.,  546;  Stat.  1854.  cb.  257. 

A  surveyor  of  hij^irays  has  no  power 
virtue  of  his  offloe  to  make  such  a  change  in  a 
street.    B&mi»  v.  Springfield,  182  Mass.,  116. 

It  is  a  power  properly  given  to  a  higher 
authority.   P.  8.,  ch.  49,  §  65. 

Tbe  work  is  still  unfinished  and  therefore  the 
plaintiff  could  not  under  this  chapter  be  entitled 
as  yet  to  damages.  Brown  v.  LowtU,  8  Met, 
173:  Barker  v.  TbunAm,  119  Mass.,  896. 

The  matter  of  this  controversy  is  not  one 
which  might  be  the  subject  of  a  personal  action 
at  law  or  of  a  suit  in  equity  and,  therefore,  the 
award  of  tbe  arbitrators  could  not  be  legally 
accepted  but  was  rightfully  rejected  by  tlie 
Superior  Court.  Henderatm  v.  Adajm,  5  Cush. , 
610;  i%ny  V.  Woreeater,  6  Gray,  546. 

The  statutes  define  personal  actions  and  how 
they  shall  be  commenced.  P.,  S.  ch.  167,  %%  1. 
8;  P.  8.  ch.  161.  ^  18. 

Provision  for  arbitration  is  especially  made 
forsucb  cases  as  these.   P.  S.,  ch.  62,  §  16. 

Derena,  J.,  delivered  tbe  opinion  of  tbe 
coiu't: 

The  proceeding  is  upon  an  award  rendered 
by  arutrators  upon  a  submission  under  the 
statute,  of  the  claims  of  the  petitions  ag^nst 
the  respondent  for  damages  done  to  his  estate 
on  Bnmdway  in  the  City  of  Fall  River  hj  low- 
ering tbe  grade  of  the  street  and  injuring  his 
shade  trees  thereon  and  also  for  damages  to  the 
same  estate  by  changing  the  grade  of  Rockland 
Street.  P.  8.,  ch.  188.  Fot  compensation  for 
both  of  these  injuries  the  petitioner  bad  pre- 
viously filed  his  several  petitl(»u  for  dnmages 
to  the  board  of  aldermen  of  said  City  who 
had  declined  to  make  Um  any  avrard  and  the 
agreement  for  submission  to  arbitrators  was 
thereafter  made. 

As  the  power  of  arbitrators  thus  selected  to 
,  make  an  award  upon  which  a  judgment  can  be 
rendered  depends  wholly  upon  th»-atatute.  it 
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is  necessary  to  inquire  whether  the  claims  sub- 
mitted are  witbia  the  class  of  coatroverucs 
which  may  properly  fonn  tlie  subject  of  such 
a  submission.  The  lurladlctioh,  of  the  arbitra- 
tors is  a  special  jurisdictioD,  cnnted  eutirely  by 
statute  and  caii  be  sustained  only  when  the  pro- 
ceedings are  within  its  provisions.  Ilendei-iion 
T.  Adame,  5  Gush.,  610. 

All  controversies  which  may  be  "thesubject  of 
H  personal  action  at  law  or  of  a  suit  Id  equity" 
may  be  submitted  to  such  an  arbitration.  The 

getitioner  contends  that  theproceeding  by  which 
e  was  entitled  to  assert  his  claim  for  damages 
when  the  City,  exercising  a  lawful  authority, 
chan^;ed  the  grade  of  the  streets  near  his 
premises  might  properly  be  termed  a  personal 
action  at  law. 

Personal  actions  are  those  which  are  brought 
for  the  recovery  of  a  debt,  or  damages  for  a 
breach  of  contract  for  a  specific  personal  cha^ 
tel,  or  for  satisfaction  in  damages  because  of 
some  injury  to  the  person  or  personal  or  real 

Sroperty.  Chit.  PI.,  110.  They  are  divided 
y  the  statute  into  three  classes,  actions  of  con- 
tract, of  tort  and  of  replevin.  Within  neither 
can  the  right  which  the  petitioner  had  to  pro- 
ceed for  damagea,  if  injury  was  occasioned  to 
his  premises  %  change  <n  the  grade  of  the 
streets  upon  which  his  estate  abutted,  he 
included. 

Although  the  City  might  be  compelled  to 
pay  damages  upon  a  proper  proceeding,  it  had 
made  no  contract  that  it  would  do  so,  nor  had 
it  committed  any  wrong  to  the  petitioner  in 
doing  that  which  had  been  done.  The  obliga- 
tion which  tlie  City  was  under  to  compensate 
the  petitioner  for  injury  to  his  estate,  if  any 
had  (wen  cJiused,  was  one  imposed  by  the  stat- 
ute and  to  besought  only  in  the  manner  therein 
provided.  It  is  U>  be  observed,  also,  that  by 
the  statute,  which  provides  for  an  appeal  to  a 
Jurv  by  any  party  aggrieved  by  the  assessment 
of  his  damages  by  reason  of  the  change  in  the 
grade  of  a  way  or  of  specific  repairs  thereon, 
upon  proper  application  therefor,  if  the  parties 
agree,  the  matter  of  such  complaint  may  be 
referred  to  a  committee  to  assess  the  same, 
which  committee  is  to  be  appointed  by  the  tribu- 
nal to  which  such  applicatiou  is  mode.  P.  8., 
eh.  49,  83,  70,  9i.  So  that  a  proceeding 
analogous  to  arbitration  Is  actually  provided 
for  in  such  cases. 

It  was  held  in  Henderson  v.  Adama,  that  a 
claim  under  the  Mill  Acts  for  damage  to  land 
occasioned  by  flooding  it  by  a  mill  dam  is  not  "a 
controversy  which  might  be  the  subject  of  a 
personal  action  at  law  or  of  a  suit  in  equi^" 
within  the  meaning  of  Revised  Statutes,  ch.ll4, 
and  that  it  could  not,  therefore,  be  the  subject 
of  a  submission  to  arbitrati<m  before  a  jumce 
of  the  peace.  This  appears  to  be  quite  decisive 
of  the  case  at  bar.  It  is  true  that  a  jury  under 
the  Mill  Acts  may  regulate  the  height  and  char- 
acter of  the  dam ;  the  times  when  the  dam  shall 
be  kept  open ;  the  annual  or  gross  damages,  etc. ; 
while  the  question  before  the  arbitrators  in  the 
case  before  us  was  one  of  damages  solely.  But 
the  decision  in  Henderson  v.  Adatna  is  not 
placed  upon  any  reasoning  derived  from  tiie 
Tulety  of  duties  which  were  placed  upon  a; 
jury  proceeding  under  the  Milt  Acts,  but  upon 
the  simple  ground  that  the  damages  sought  for 
flowing  land  by  a  mill  dam  could  be  recovered 
11^ 


only  in  the  way  provided  by  statute  and  diats 
clfum  foi  them  was  not  the  subject  of  a  suit  at 
law  or  in  equily,  but  of  a  particular  statutory 
mode  of  rediess  wbldi  must  be  pursued. 

It  is  not  necessary  now  to  decide  whether  a 
cily  or  town  has  power  to  refer  to  an  arbitra- 
tion at  common  law  the  determination  of  dam- 
ages sustained  by  a  land  owner  or  whether  such 
an  act  would  be  on  its  part  uUra  tira.  Bottm 
V.  Braser,  11  Jtfass.,  447;  SomertiUe  v.  Dicker- 
man,  127  Mass.,  273.  It  could  not  form  the 
subject  of  submission  to  arbitration  under  ch. 
188,  P.  8. 

As  the  award  must  be  rejected,  the  other 
questions  presented  for  discussion  cannot  be 
deemed  properly  before  us. 

Decree  termed. 


James  GROG  AN 

City  of  WORCESTER. 

Notice  to  the  city  of  the  proximate 
caaae  of  the  Injury  complained  of  iisnf- 
floient  under  the  statute;  hence,  notice 
that  the  drain  across  the  sidewalk 
.  caused  plaintiff  to  stumble  and  &11 
into  the  sewer  is  sufficient. 

(Worcester  Decided  October  lU,  ISfcfi. ) 

ON  defendant's  exceptions.  Ovemied. 
Action  for  damages  brought  against  a  City 
for  injuries  sustained  by  reason  of  a  defect  In 
the  sidewalk. 
Mr.  Frank  P,  Qoulding,  for  defendant: 
It  was  a  condition  precedent  to  maintaining 
the  plaintiffs  case  that  he  should  give  the  de- 
fendant a  substantially  accurate  description  in 
writing,  of  the  cause  of  liis  injury.  Stat,  1877, 
ch.  S84.  fi8;  Stat.,  1881,  ch.  28fi;  Gay  v.  ftmt- 
Imd^e,  Mass. ,  887;  8h£a  \.  LomU,  ISSUisa., 
187;  Larkiny.  Botton,  138 Mass., 621;  Lgmv. 
Cambridge,  186  Mass.,  419;  Madden  t.  Sprutg- 
field,  181  Mass. ,  441 ;  Dickie  v.  B.  db  A.  M.  K 
Co.,  181  Mass.,  516;  Noonan  v.  f^vrenee,  180 
Mass.,  161;  Daiton  v.  i^n,  181  Mass.,  551; 
Miles  V.  X^nn,  180  Mass.,  898;  Cr^in  v.  Bm- 
ton,  136  Mass.,  110. 

To  state  a  wrong  cause  is  of  less  use  than  a 
general  notice  which  does  not  specify  the 
cause,  is  positively  misleading  and  Injurious  to 
the  defendant,  and  is  equally  fatal  to  recovery 
as  the  omission  of  all  notice  of  the  cause.  Mc- 
Dougall  v.  Boston,  134  Mass.,  149;  Taylor  v. 
Wf^tm.  130  Mass.,  494,  498,  490;  Dalbm  r. 
Salem,  181  Mass.,  551;  Bailey  v.  Eterm,  1S2 
Mass.,  441,  442. 

Railings  are  required  only  when  some  steep 
bank  or  other  dangerous  object  or  place  exku 
so  near  to  the  traveled  road  as  to  expose  persons 
traveling  thereon  to  injury,  through  some  <rf 
the  mischances  incident  to  such  use  of  the  road 
or  reasonably  to  be  expected  from  it.  Common 
wealth  V.  Wilmington,  l(l5  Mass.,  699,  601. 

Messrs.  D.  F.  O'ConoellandW.  A.  Gile» 
forplaintiff: 

Notice  is  sufficient  if  it  gives  to  the  ofBceiBof 
the  town  information  with  substantial  certain- 
ty, 08  to  the  time  and  place  of  the  injuty,  and 
as  to  the  character  and  nature  of  the  defect 
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wUdi  caused  It,  so  as  to  be  of  aid  to  tliem  in 
investigating  the  question  of  the  liability  of  the 
town,  ^pmman  t.  Chieopee,  181  Mass.,  444; 
NoonOn  v.  Laioreaee,  180  Mass.,  161;  MUe»  v. 
Z;yn»,  180  Mass.,  SB8;  Madden  t.  Springfidd, 
181  Slass.,  441. 

In  Wdehv.  Gardner,  183 Mass., 529-531, the 
court  quotes  the  above  langua^  and  says  that 
the  notice  having  those  requisites  is  sufficient. 
And  the  court  caes  the  same  language  in  the 
same  volume,  in  the  case  of  Lowe  v.  Clinton, 
183  Mass.,  526-528. 

It  is  true  that  the  court  has  said  in  MeDou- 
gallv.  BotUm,  134  Mass.,  149,  that  where  a  no- 
tice gives  a  wrong  cause  which  tends  to  mis- 
lead the  town  or  aty;  or  to  state  that  the  cause 
was  a  defect,  without  stating  what  the  cause 
was,  would  be  insufficient,  as  in  MiU*  v.  Lynn, 
180  Ha^.  398. 

But  in  MeCabe  v.  Cambridge,  184  Mass.,  487, 
it  is  said  that  if  the  facts  taken  together  show 
or  identify  the  defect,  it  is  sufficient;  and  if  it 
be  of  BuKtaatial  assistance  to  the  proper  au- 
thorities in  investigating  the  liability,  it  is  suffi- 
cient; and  it  is  also  stated  antin  in  Onmin  v. 
Botton,  185  Haaa.,  110,  by  Jiutiee  Field, 
who  ako  cites  Noonan  v.  Laitrenee,  180  Mass.. 
161 

Legislation  has  also  sustained  this  construction 
of  the  court  of  the  effect  of  notices,  although 
the  Act  was  too  late  to  be  availed  of  in  tms 
stdt.  Ch.  36,  Acts  of  1882.  approved  Feb.  24, 
1883,  amending  Pub.  Stat.,  cb.  52,  6  19,  and 
the  Statute  of  1877,  in  relation  to  notices. 
"  In  Stxwm  V.  Boiiford.  10  Allen,  25.  the 
plaintiff  voluntarily  turned  out  of  the  road,  and 
the  horse  under  the  "impetus  derived  from  go- 
ing down  an  embankment,"  fell  upon  ice  in  Uie 
field  adjoining. 

This  court  in  sustaining  the  ruling  below 
says  that  the  defect,  which  was  the  want  of 
railing,  must  be  regarded  as  the  proximate  cause 
of  the  injuiy,  anp  auf^rts  the  view  with  the 
case  of  fiiimtr  v.  Andover,  2  Cttsh.,  600,which 
is  the  basis  of  road  law  proximate  and  sole  cause, 
and  cause  and  effect  connected  with  the  defect 
known  as  "thewantofasufflcient railing,"  "on 
or  iqxH)  a  highway,  towaw«y,  causeway  or 
bridge." 

In BiUmerv.Andot>er,gupr a, it 'iBB&id:  "If  the 
fi^jniy  is  sustained  by  the  combined  result  of  an 
accident  and  of  the  defect,  and  the  damage 
would  not  have  been  sustained  but  for  tbe  de- 
fect, although  the  primary  cause  be  a  pure  ac- 
cident;  yet  if  there  be  no  fault  or  negligence  on 
ttie  put  of  the  plaintiff,  and  if  the  accident  Ik 
onewhlcb  common  prudenceand  sagacity  would 
not  have  tameea  and  provided  t^lnst,  tne  town 
ts  liable."   This  Is  our  case  again. 

Holmes*  J.,  delivered  the  opinion  of  the 
court; 

The  defendant  argues  that  the  cause  of  the 
injury  to  the  plaintiff  was  the  drain  across  the 
mewalk  which  made  him  stumble;  that  the 
vant  of  a  fence,  which  would  have  prevented 
Us  faUiog  Into  the  sewer,  was  merely  an  ag- 
gravation of  the  damage  ensuing  upon  an  al- 
Kady  accomplished  wnmg  and,  therefore,  that 
^  notice  stating  the  of  railing  as  the 
cause  was  bad.  But  the  cause  of  wiiich  the 
*tatate  requires  notice  to  be  given  to  the  city  is 
that  me  amtmg  the  couditionsfor  the  effect  of 


which  the  City  is  answerable.  It  is  admitted 
that  the  notice  was  good  unless  the  drain  was  a 
defect.  It  wouJd  be  a  sufficient  answer  to  the 
defendant's  argxuuent,  therefore,  to  Bav  that  it 
does  not  appear  with  certainty  that  tlie  drain 
was  a  defect  for  which  the  City  was  responsible, 
however  probable  it  may  be.  Furthermore,  it 
does  not  appear  that  the  plaintiff  would  have 
been  hurt  u  he  had  not  fallen  into  the  sewer; 
and,  even  If  we  were  to  assume  that  tlie  drain 
across  the  sidewalk  was  a  defect,  as  well  as  a 
necessary  condition  of  the  injury,  we  think  it 
would  be  interpreting  the  statute  with  too  great 
strictness  and  excessive  refinement,  to  say  that 
it  was  not  satisfied  by  stating  the  proximate 
cause  of  the  injuiy  complained  of.  See,  8te- 
ten*  V.  Bw^oTd,  10  Allen,  26. 


George  A.  WASHBURN 
r. 

Alden  WHITE. 

A  child  adopted  under  Statutes  1871,  oh. 
,  810,  aeamrea,  at  the  time  of  adoption^ 
■  the  wtuement  of  its  adopting  fothttr,. 

if  he  has  a  settlement  within  this  State. 

(Decided  January  U,  1886.) 

ON  complainant's  exceptions.  Sustained. 
The  case  and  facts  are  stated  in  the  opin- 
ion. 

Jfr.  Fred  V.  Fuller,  for  complainant: 

It  is  a  necessary  condition  preceaent  to  future 
proceedings  upon  this  complaint  that  the  set- 
tlement 01  Dora  E,  Shores,  the  mother  of  the 
bastard  child,  be  established  in  the  City  of 
Taunton.  Pub.  Stat.,  ch.  86,  %  2;  P.  S.,  ch. 
88.  6  1,  f  2. 

The  proposition  is,  that  such  settlement  was- 
derived  from  her  adoption  in  187S  by  Thomas- 
Shores,  whose  settlement  is  conceded  to  be  in 
Taunton.  Vid.  Gen.  Stat.,  ch.  110,  %  7;  SUt. 
1871.  ch.  310,  §  8;  P.  8.,  ch.  148,  g  6,  St.  1876, 
ch.  213,      7,  10. 

Adoption  formed  no  part  of  the  English 
common  law.  A  parental  relation  was  consti- 
tuted by  adopticm  at  the  civil  law,  and  is  still 
a  recognized  branch  of  French  imd  German 
jurisprudence,  of  the  State  of  Louisiana,  and 
by  statute  in  some  other  American  States. 
Ro9i  V.  Boat,  129  Mass.,  262;  Schoul.  Dom. 
Bel.,  314;  Ftiutier  v.  Mami,  4  La.,  428. 

From  the  legislatirai  npon  the  adc^tion  of 
minor  children  prior  to  1876  (Gen.  Stat.,  ch. 
110,  and  Stat.,  1871,  ch.  810),  it  appears  to  have 
been  the  intent  of  tiie  Legislature  m  both  stat- 
utes, and  they  are  substantially  the  same  in  this 
respect,  to  recognize  this  portion  of  the  civil 
law  and  to  make  the  child  so  adopted,  to  every 
legal  intent  and  consequence,  identical  vrith  tho 
child  of  lawful  wedlock.  SewaU  v,  Bobei-tt, 
115  Mass.,  262. 

The  express  limitations  in  the  statute  only  af- 
firm the  conclusion  deducible  from  words  so 
comprehensive  and  complete  in  their  signifi- 
cance. When  a  statute  is  general,  and  itsexcep- 
tions  enumerated,  the  court  cannot  by  construc- 
tion enlarge  or  liiuit  its  language,  unless  required 
hy  its  plain  Intent.  Ouirier  t.  /^U^ps,  12 
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Pick.,  836;  KilpatHek  v.  Byrne,  SS  Hiw.,  571; 
TVnan  v.  Wal/cer,  85  Cal.,  684. 

This  court,  interpreting  Stat.,  1853,  ch.  368, 
■which  enacted  that  "When,  after  the  birth  of 
an  illegitimate  child,  his  parents  have  intermar- 
ried or  shall  intermarry,  and  his  father  has  ac- 
knowledged or  shall  after  the  marrlaite  acknowl- 
edge him  as  his  child,  such  child  mall  be  con- 
sidered le^timate  to  all  intents'and  purposes," 
decided  that  the  child  acquired  the  settlement 
of  its  father,  and  the  settlement  was  one  of  the 
consequences  contemplated  by  the  statute. 
Inhab.  of  Monton  v.  Inkab.  of  Palmer,  8  Allen, 
551;  jBom  t.  Bom,  mpra. 

If  Dora  R  Shores  had  no  settlement  in 
Taunton  by  virtue  of  the  Statute  of  1871,  the 
Statute  of  1876,  ch.  318,  §^  7,  10,  although 
passed  after  the  adoption,  gives  her  a  settle- 
ment in  Taunton,  existing  from  the  time  said 
Statute  of  1876  went  into  operation.  It  is  the 
evident  intent  of  the  statute  to  change  existing 
settlements.  EndicoU  v.  Hopkinton ,  135  Mass. , 
021;  Itifialu.  Ooahen  t.  Inluiht.  Richmond,  4 
Allen,  458;  Jfonsm  v.  Palmer,  mpra;  Woreea- 
t^y.  Springfield,  IZ'i  Mass..  540;  We^poH  v. 
■  Dartmouth,  10  Mass.,  841;  Bridgewater  v.  Ply- 
mouth,  97  Mass.,  883;  Fiteliburg  v.  ^sAAy,  133 
Mass.,  495. 

An  obligation  on  the  parent  to  support  is  not 
a  necessary  incident  of  a  settlement.  Brook- 
field  V.  Wam>n,  128  Mass.,  287. 

Mr.  9,  Brown,  for  defendant. 

Gardner,  J„  delivered  the  opinion  of  the 
court; 

The  complainant  was  duly  elected  and  qual- 
ified overseer  of  the  poor  of  the  City  of  Taun- 
ton and  by  virtue  of  his  office  made  this  com- 
plaint under  P.  S.,  ch.  86,  g  2. 

Among  other  thlnni  the  complaint  alleged 
that  Dora  E.  Shores,  ute  woman  pregnant,  bad 
a  settlement  in  Taunton  and  that  she  resided 
at  Berkley.  As  the  statute  above  cited  pro- 
vides that  an  overseer  of  the  poor,  of  the  place 
-where  the  woman  entitled  to  make  a  complaint 
tmder  the  Bastardy  Act  has  her  settlement, 
may  under  certain  conditions  make  the  com- 
plaint and  prosecute  the  same,  it  beoune  ma- 
terial at  the  trial  to  determine  whether  the 
woman,  Dora  E.  Shores,  the  mother,  of  the  al- 
leged tustard  child,  had  a  settlement  in  Taun- 
ton. The  respondent  contended  that  she  had 
no  such  settlement  uid  that  therefore  the  com- 
plainant Washburn  had  no  authority  to  make 
and  inrosecute  the  complaint 

The  fact  as  stated  in  the  WIl  of  exceptions 
is  that  Dora  E.  Shores  whose  name  was 
formerly  LaDora  I.  Howland  had  no  settle- 
ment in  Taunton.  She  was  adopted  by  Thomas 
Shores  and  Lizzie  B.  his  wife,  by  defree  of  the 
probate  court  made  August  6,  1876.  At  the 
time  of  the  adoption,  Thomas  Shores  had  a  set- 
tlement in  Taunton  and  has  had  ever  since. 

The  Lwislature  has  by  various  enactments 
provided  for  the  legal  adoption  by  one  person 
of  the  child  of  another.  Boat  t.  Bm,  129 
Ha88.,S4S. 

The  adoption  of  Dora  E.  Shores  was  under 
the  Stat.  ,1871,  eh.  810,  the  8th  section  of  which 
provided  that  "A  ct^ild  or  person  so  adopted 
shall  be  deemed  for  the  purpose  of  inheritance 
and  all  other  legal  consequences  of  the  natural 
relation  of  parent  and  cMtd.  to  be  the  child  of 
111 


the  parent  or  parents  by  adoption  as  if  bora  to 
them  in  lawful  wedlock,  except,  "etc.  The  lan- 
guage is  broad  and  uncODdilional,  not  only  for 
the  purpose  of  inheritance  but  "for  all  other 
legal  consequences  of  the  natural  relation  of 
parent  and  child."  The  child  so  adopted  shall 
be  de«ned,  i.  e.,  shall  be  adjudged  to  be  tite 
child  of  the  parents  by  adoption,  to  the  full  ex- 
tent as  if  bom  to  them  in  lawful  wedlock. 
Whether  legal  consequences  flow  from  the  na^ 
ural  relations  of  parent  and  child,  such  conse- 
quences by  this  statute  are  adjudged  to  apper- 
tain to  the  child  of  the  parent  by  adoption. 
The  adoptive  relation  is  coextensive  in  all  its 
legal  consequences  with  the  natural  relation  of 
t>arent  and  child,  saving  the  exceptions  men- 
tioned in  the  statute,  none  of  wmch  relate  to 
settlement. 

At  the  time  of  the  adoption  of  Dora  E.,  the 
law  regulating  the  settlement  of  children  was  as 
follows:  "Legitimate  childrea  shall  fdllow  and 
have  the  settlement  of  their  father,  if  he  has 
any  within  the  State,  until  they  snfn  a  settle- 
ment of  their  own,"  etc.  G^.  Stat.,  ch.  60, 
i  1,  cl.  8. 

Thus  one  of  the  legal  consequences  of  the 
natural  relation  of  a  child  bom  to  parents  in 
lawful  wedlock  is  that  it  shall  have  the  settle- 
ment of  its  father,  if  he  has  any  within  the 
State.    Mon»on  v.  Pxlmer,  8  Allen,  551. 

To  this  legal  consequence  the  adopted  child 
Dora  became  subject,  immediately  upon  her 
adoption.  The  legal  settlement  of  the  adopted 
father,  in  Taunton, became  her  legal  settlement 
August  6, 1876,  the  date  of  her  adoptioD.  Hav- 
ing once  acquired  her  settlement  it  remains 
until  she  acquires  another  By  the  Statute  of 
1876,  ch.  218,  itwas  ETOvided:  "Thatallr^hts 
duties  and  responsibuities  and  other  tegal  om- 
sequences,  including  settlement,  of  the  natural 
relation  of  the  child  and  parent,  shall  thence- 
forth exist,  "etc.  Settlement  is  mentioned  for  the 
tlrst  time  in  this  Act  and  it  is  agreed  Uiat  this 
is  significant.  The  construction  we  have  given 
to  the  Act  of  1871  renders  it  immaterial,  tlwt 
the  words  including  settlement  appear  in  the 
Actof  1876  forthefirst  time.  TheL^:islatare 
moT  haveinsoted  these  words  for  the  paipoae  of 
making  the  language  of  the  statute  cnam. 
more  certain  and  beyond  doubt,  and  thus  to 
carry  out  its  Intention  in  uneqidvocal  fdinae- 
oWgy. 

As  Dora  £.  Shores  at  the  time  of  making  the 
complaint  had  a  settlement  in  the  City  of  Taun- 
ton, It  follows  that  the  complainant  was  outfaor- 
ized  to  make  and  prosecute  the  complaint 

Bxeeptumt  »usta4ned. 


Town  of  MIDDLEBOROUQH 
Town  of  PLTMPTON. 

A  married  wonutn  whose  husband  has 

no  settlement  in  this  State,  but  who  has 
herself  acqiiired  a  residence  throt^ih«r 
father,  is  not  an  **ansettled  womaa** 
within  the  retroactive  provision  of  Stat- 
utes of  1879,  eh.  342,  §  S,  and  does  not 

tain  a  settlement  by  five  years*  ml- 
enoe. 

(DeoMed  Novemtar  II  ] 
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»N  report  from  the  Superior  Court  for  Ply- 
moatb  County.   Jv^mnt  for  dtfendant. 
ActioD  to  recover  pauper  cliarees,  heard  on 
tbefoUowiDgagreed  statement  oi  facts: 

£Hnia  J.  Hale;,  the  alleged  pauper,  was 
born  in  Hanover,  in  the  County  of  Plymouth, 
sbout  January  9,  1845;  her  maiden  name  was 
Emma  Jane  Bonnev;  she  lived  in  Hanover  with 
her  father,  and  in  his  family,  until  January  9, 
1867,  when  she  went  to  Plympton  and  worked 
in  a  foctory  one  year,  eleven  months  and  riz- 
teeo  days;  she  then  returned  to  her  home  In 
Hanover,  and  was  there  married  to  Benjamin 
F.  Haley,  January  6,  I860,  when  she  was  in 
her  twm^-fourth  year.  She  and  her  husband 
returned  to  Plympton  in  June,  1869,  and  they 
continued  to  reside  there  until  April  13,  1883, 
when  they  removed  to  Middleborough,  in  a^d 
county,  where  she  died  November  20,  1882. 
Her  two  minor  childnm,  Eliza  J.  Haley  and 
Herbert  B.  Haley,  also  alleged  paupers,  were 
bom  in  Plympton;  her  huslmnd,  the  said  Ben- 
jamin F.  Haley,  never  had  any  settlement  in 
this  Commonwealth;  ber  father  was  Hiram  B. 
Bonney,  and  he,  after  he  was  twenty-one  years 
of  age,  resided  in  said  Hanover,  had  there  an 
estate  of  Inheritance,  and  Uvea  on  the  same 
from  1849  to  1800,  and  daring  the  whole  time, 
from  1840  to  1860  inclusive,  was  twenty-one 
years  of  age  and  more,  resided  In  said  Hanover, 
and  paid  each  year  state,county  and  town  taxes, 
which  were  each  year  duly  assesaed  on  bis  poll 
and  estate. 

It  is  also  agreed  that  said  Emma  J.  Haley 
and  her  two  children  did  in  said  Hiddleboroagn 
&D  into  distress,  and  stand  in  need  of  imme- 
diate relief  and  asaiBtance,  and  that  relief  was 
fumlsbed  them  by  the  overseers  of  tiie  poor  of 
said  Town  of  Middleborouffh  to  the  amount  of 
$151.07,  as  set  forth  in  plamtifTs  declaration; 
that  the  amount  charged  is  a  fair  price  for  the 
relief  furnished;  that  due  notice  was  given  by 
theoveiaecrs  of  the  poor  of  said  Town  of  Mia- 
dleborough  to  the  overseers  of  the  poor  of  said 
Town  of  Plympton  that  said  Emma  J.  Haley 
and  her  said  children  bad  fallen  into  distress, 
and  were  being  relieved  Ify  the  overseers  of  the 
poor  of  said  Town  of  Middleborough;  that  the 
overseers  of  the  poor  of  the  Town  of  Plymp- 
ton, within  two  months  after  receiving  such 
notice,  did  make  written  answer,  duly  dgned, 
staling  their  objections  to  the  removal  of  said 
alleged  paupers,  and  denying  that  they  or  either 
of  them  had  any  settlement  in  the  Town  of 
Plympton;  that  said  amounts  so  expended  by 
tlie  Town  of  Middleborough  have  never  been 
paid  by  said  Town  of  Plympton,  or  by  anyone 
else,  to  said  Town. 

If  upon  this  statement  of  facts,  the  court  is 
of  opimon  that  said  Emma  J.  Hal^  had  a  legal 
settlement  in  the  Town  of  Plympton,  judg- 
ment is  to  be  entered  for  the  plaintiff;  otherwise 
for  the  defendant. 

Mr.  Everett  Robinson,  for  plaintiff. 

Mr.  H.  Kingman,  for  defendant: 

By  Stat.  1870,  ch.  892,  g  1:  "Any  unmarried 
woman  at  the  age  of  twenty-one  years  who 
dialt  hereafter  reside  in  any  place  within  this 
State  for  ten  years  together  without  receiving 
relief  as  a  pauper  or  being  convicted  of  a  crime 
shall  thereby  ^ain  a  settlement  in  such  place." 
This  Btatate  wasrepeakid  by  Stat.,  iei74,  cb. 
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274,  §  2,  which  provided  that:  "Any  woman 
of  the  age  of  twenty-one  years  who  resides  in 
any  place  within  this  State  for  five  years 
together  without  receiving  relief  as  a  pauper 
shall  thereby  gain  a  settlement  in  such  place. 

By  ^  S,  Stat.,  1874:  "No  existing  settlement 
shall  be  changed  by  any  provision  of  this  Act, 
unless  the  entire  residence  and  taxation  herein 
required  accrues  after  its  passage;  but  any 
unsettled  person  shall  be  deemed  to  have  gained 
a  settlement  upon  tiie  completion  of  the  red- 
dence  and  taxation  herein  required,  though  a 
whole  or  a  part  of  the  same  accrues  before  the 
passage  of  this  Act." 

By  Stat.,  1878,  ch.  190,  §  1,  cl.  6:  "Any 
woman  of  the  age  of  twenty-one  years  who 
resides  in  any  place  within  this  State  for  five 
years  together  without  receiving  relief  as  a 
pauper  wall  thereby  gain  a  settlement  in  such 
place."  By^8,  same  Stat.:  "Except as  here- 
after provided,  every  legal  settlement  shall  con- 
tinue until  lost  or  defeated  by  acquiring  a  new 
one  within  this  State,"  etc. 

By  Stat.  1879,  ch.  242,  S  1  of  ch.  190,  Acta, 
1878,  was  amended  by  striking  out  the  words 
in  the  6th  clause,  "without  receiving  relief  as 
apauper,"  and  by  adding  at  theendof  thesec- 
tioD,  "provided,  however,"  etc. 

And  by  §2,  Act  of  1879,  "The  provisions  of 
the  6th  dause  shall  be  held  to  apply  to  married 
women  wbo  have  not  a  settlement  derived  by 
marriage  imder  the  provisions  of  the  first 
clause,  and  to  widows;  and  a  settlement  there- 
under shall  be  deemed  to  have  been  gained  by 
an  unsettled  woman  upon  the  completion  of 
the  term  of  resldems  therein  mentioned,  id- 
though  the  whole  or  apart  of  the  same  accrues 
before  the  passage  of  this  Act, "  This  Act  was 
approved  April  32,  1879. 

By  Pub.  Stat.,  ch.  88,  8  1.  cl.  6,  7,cl.  6,  g  1, 
Acts,  1878,  as  amended  by  Act,  1879,  scad  tlie 
8  2,  Act,  1879,  were  reenacted  by  g  6,  ch.  88, 
Pub.  Stat.,  ^  8,  cb.  190,  Acts,  1878  was  reen- 
acted. Until  the  passage  of  ch.  242,  Acts.  1879, 
no  married  woman  could  acquire  a  settlement 
for  herself,  SomeniUe  v.  Botttm,  190  Mass., 
674,  but  might  have  derivative  settlement  1^ 
marriage,  from  lier  husband  or  from  lier  par^ 
enta. 

The  defendant  Town  claims  in  this  case  that 
Emma  J.  Haley  and  through  her  each  of  ber 
children,  at  the  time  of  <£.  3«S,  Ai^,  1879, 
became  alaw.hadalegalBettlemeiitinthetown 
of  Hanover  derived  from  her  father,  Hiram  B. 
Bonney;  that  she  was  therefore  not  an  ^iinset- 
tled  woman"  within  the  meaning  of  that  term 
as  used  in  §  2  of  said  chapter,  and  could  not 
acquirea  settlement  exceptupon  the  completion 
of  a  term  of  residence  of  five  vears,  the  whole 
of  which  term  must  accrue  after  that  chapter 
became  law;  that  by  §  8pf  ch.  190,  Act8.1878, 
and  by  §  5,  ch.  88,  Pub.  Stat. ,  It  was  evidently 
the  intention  of  the  Le^lature  that  no  settle- 
ment existing  at  the  tfme  of  the  passage  of 
either  Act  should  be  lost  until  a  new  one  was 
acquired,  and  that  by  ^  2,  ch.  242,  Acts,  1879, 
and  by  cl.  7.  8  1,  ch,  83,  Pub.  Stat.,  no  mar- 
ried wonum  who  had  a  settlement  at  the  time 
either  Act  became  a  taw  slumld  acquire  a  set-' 
tiement  under  cither  Act,  except  the  term  of 
residence  therein  required  should  wholly  accrue 
after  such  Act  became  law. 
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Morton*  Ck.  J. ,  delivered  the  opinion  of  the 

court: 

The  alleged  pauper,  Emma  J.  Haiey,  did  not 
gain  asettlemeut  in  Plympton  under  the  provis- 
ions of  the  Statute  of  1878,  ch.  190,  as 
amended  by  the  Statute  of  1879.  cb.  343,  which 
was  reeoacted  by  the  Pub.  Stats.,  cb.  88,  g  1, 
clauses  6  and  7. 

She  did  not  reside  in  that  Town  for  Ave  years 
after  tliese  statutes  went  into  efFect,  and  when 
they  went  into  effect  she  had  a  settlement  in 
Hanover,  derived  from  her  father,  which  was 
pot  lost  or  suspended  by  her  marriage. 

The  question  is  not  whether  a  married  wo- 
man, whose  husband  has  no  settlement,  could 
by  five  gears'  residence  after  the  statute  took 
effect,  gain  a  settlement  which  would  defeat  a 
settlement  derived  from  her  father. 

The  question  is:  whether  the  retroactive  pro- 
vision of  the  statute  applies  to  this  case.  This 
provision  is,  that  a  settlement  by  five  years'  res- 
idence "Shall  be  deemed  to  have  been  gained 
1^  any  unsettled  woman"  upon  the 'completion 
ox  five  years'  residence  "although  the  whole 
or  a  part  of  the  same  accrues  before  the  passage 
of  this  Act."   Stats.,  1879,  ch.  342,  §  2. 

It  has  been  held  that  by  "any  unsettled 
woman, "  in  this  provision,  is  meant  any  woman 
who  had  no  settlement  at  the  time  the  statute 
went  into  effect. 

Woreetter  v.  Qreat  Barrington,  recently  de- 
cided, 140  Mass.  Cjkw^i  not  yet  published. 

At  the  time  Emma  J.  Haley  had  by  deriva- 
tion from  her  father  a  settlement  in  Hanover, 
Gen.  Stat.,  ch.69,  l,clau8el;  Stat., 1878,  ch. 
100,  §  1,  clause  1,  she  was  not  an  "unsettled 
woman"  within  the  retroactive  provision  of  the 
Statute  of  1879  above  cited,  and  it  follows  that 
upcm  the  facta  agreed  she  gained  no  settlement 
In  the  defendant  town. 

Jv4gme«i  for  d^emlant. 


Nelson  BUSSELL 
WUUam  E.  TILL0T80N  of. 

An  employer  is  not  liable  for  an  injury 
receired  by  an  employ^  in  the  course  of 
his  employment;,  where  the  em^oye 
neglected  to  jkT»il  himself  of  the  pro- 
tection* afforded  for  the  perf<»mance 
of  the  act  directed  and  which  were  I 
known  to  him. 

(Hampden  Decided  October  M,  1886.) 

ANplaintiff'a  exceptions.  OnemUed, 
\J  The  facts  are  stf^  in  the  opinion. 
Mr.  Georre  M .  Stearasi  for  plaintiff : 
The  plaintiff  claims,  his  was  a  work  involving 
unusual  peril ;  that  plaintiff  was  ignorant  and 
inexperienced  in  that  kind  of  work ;  that  the 
wpliance  to  do  the  work  was  so  arranged  and 
puaced  as  to  midead  the  plaintiff;  that  while  so 
placed  he  was  ordered  to  do  this  work  without 
instruction  and  without  warning;  that  the  room 
was  obscured  by  steam;  that  there  was  a  "right 
and  safe  way"  to  do  this  work  unknown  to  the 
plaintiff;  and  that  it  was  the  duty  of  the  mas- 
ter to  give  him  such  instructions  and  warnings 
as  the  situation  and  dangers  demanded.  (/Coti' 
nor  v.  Adams,  130  Mass.,  427;  W7ueler  v.  Wamm 
Mfg-  Co.,  1S5  Mass..  294. 
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The  court  cannot  say  that  plaintiff,  not  ap- 
preciating the  danger,  and  "  knowing  no  other 
way.  to  do  this  work  "  undertaking  to  do  it  in 
his  usual  working  costume  and  acting  upon  aa 
order  to  be  instantly  complied  with,  was  not  in 
the  exercise  of  due  care.  Lavleu  v.  (J.  B.  B. 
Co.,  186  Maaa.^. 
Mr.  XL  U.  Wood*  for  defendants: 
When  a  servant  enters  into  the  employ  of  an- 
other, he  assumes  all  the  risks  ordinamy  inci- 
dent to  the  business.  He  ia  presumed  to  have 
contracted  with  reference  to  all  the  hazards  and 
risks  ordinarily  incident  to  the  employment. 
The  servant  is  bound  to  see  for  himself  such 
risks  and  hazards  as  are  patent  to  observation, 
and  is  bound  to  exercise  his  own  skill  and  judg- 
ment in  a  measure,  and  cannot  blindly  rely  upoo 
the  skill  and  care  of  his  master.  Wood,  Mast. 
&  Serv.,  678-682,  and  cases  cited;  JV<uAe«Zfe<fc 
CJusitanooga  B.  B.  Co.  v.  EUiott,  1  Cold.  (Tenn. ), 
612 ;  TeaUm  v.  R.  B.  Corp,,  185  Ma».,  418; 
Huddletton  v.  Machine  Shop,  106  Mass..  282; 
WitUamay.  Gltntgk.  S  Hnrl.  &  N..  368;  Clorte 
v.  Holmet,  7  Hurl.  &  N.,  987  ;  Oibton.  v.  B. 
Co.,  63  N.  Y.,  449  ;  FarweU  v.  B.  B  Corp.,  4 
Met.,  57;  Bartomhill  Coal  Go.  v.  Beid,  3  Macq., 
2J5-284;  Seymour  v.  Maddox,  16  Ad.  &  El.  N. 
8.,  826. 

On  this  principle  the  servant  assumes  the  risks 
of  negligence  Of  a  fellow  servant,  because 
"  these  are  perils  which  the  servant  is  as  likely 
to  know  and  against  which  he  can  as  effectu- 
ally guard  as  the  master.'*  Shaw,  Ch.  J.,  Far- 
well  V.  B.  B.  Corp.,  4  Met.,  57. 

The  boss,  McLaughlin,  was  the  fellow  serv- 
ant of  the  plaintiff,  and  for  his  negligence,  if 
any,  the  defendants  are  not  liable.  O'Connor 
V.  BoberU,  120  Mass.,  327;  Albro  v.  Canat  Co., 
6CuBh.,75;  SumTR^raoUv.  i^,  117Ma8a,812; 
Johnton  V.  Tow  Boat  Co.,  185  Mass.,  211. 

Ttie  question  whether  McLaughlin  was  the 
fellow  servant  of  the  plaintiff,  was  a  question 
of  law  and  not  of  fact,  and  there  was  nothing 
for  the  jury  in  that.  Byan  v.  Tarboz,  185 
Mass., 307;  Jok7is(mY.  Tow  Boat  Qt.,ld6iiax., 
209. 

A  master  cannot  be  held  liable  for  an  aod< 
dent  to  his  servant  while  using  machinery  tai  his 
employment,  simply  because  the  master  knows 
such  machinery  is  unsafe,  if  the  servant  has 
the  same  means  of  knowledge  as  his  master. 
WiUiamt  v.  CUmgh,  Bramw^,  2  HnrL  & 
N.,  358 ;  Bait.  &  Ohio  B.  B.  Go.  v.  State,  41 
Md.,  268,  298;  Laning  v.  B.  B.  Co.,  49  K.  T.. 
521,  534;  Gilmn  v.  B.  Co..  supra;  I.  B.AW.B, 
B.  Co.  V.  Flaaigan,  77  Dl..  866 ;  DavU  f.B.B. 
Ot.,  20  Mich.,  105. 

We  submit,  the  rule  Is  the  same  where  the 
servant  has  been  put  to  work  In  an  unusual  and 
dangerous  place,  even  although  plaintiff  is  of 
tender  years.  Wheder  v.  Waxm  Mfg.  135 
Mass.,  294  ;  Sullivan  v.  India  Mfg.  Co.,  IIS 
Mass.,  896;  Otirran  v.  MenAantt  ifyg.  Co.,  120 
Mass.,  874. 

And  it  is  true  genemUy  that  the  plaintirs 
knowledge  of  the  risk  is  an  assumptioD  of  it. 
Holly  V.  Boston  Qat-Light  Co.,  8  Gray.  138; 
HoTton  v.  Ipttei^A,  12  Cudi.,  491 ;  WOson  v. 
Charlettotm,  8  Allen,  187  ;  2  Thorn  p.  Keg., 
976.  977. 

The  boss,  McLau^lin,  was  not  the  agent  of 
the  defendants,  in  the  1^^  sense  which  lenders 
the  principal  liable  to  another  fwicuniaBfoDS, 
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D^gence  and  malfeasance  of  the  servaat. 
PHimy  T.  Fowler,  8  Mees.  &  W..  1;  Wigmore 
T.  Jag,  5  Webby,  H.  &  O.  Exch. .  854;  Fma^l 
F.  R.  R.  Corp. ,  i  Met. ,  49 :  ffajfea  v.  R.  R.  (^rp. , 
8  Cosh.,  370:  AWro  v.  Ganai  Co..  6  CiMh.,  75. 

Although  the  serrant  guilty  of  negligence  is 
superior  to  the  servant  injured,  ana  the  latter 
is  subject  to  the  control  of  the  former,  so  that 
lie  could  not  guard  against  lus  negligence,  their 
common  master  is  not  lidble.  Sherman  v.  R. 
B.  Co.,  17  N.  T.,  153;  licqg  v.  R.  Co..  1  Hurl. 
4  N.,  773  ;  Sejfmour  v.  Maddot,  16  Ad.  &  El. 
X  8.,  826;  Kingy.  R.  R  (>rp.,  9  Cush.,  Hi; 
Seegan  v.  R.  R.  Co.,  8  N.  Y.,  175;  QillekanTum 
T.  R.  B.  Corp.,  10  Cush.,  228;  Ormondy.  H<^- 
land.  1  £1.,  Bl.  &E1..  102. 

Actual  notice  to  defendants  <A  the  defect 
must  be  alleged  and  OToved.  Story/ Agen., 
^  468,  A;  Keegan  y.  R.S.  Cb.,  euvra. 

The  burden  is  on  the  plaintiff  to  show  due 
care  on  his  part;  if  the  whole  etidence  Intro- 
duced fails  to  snow  this,  it  is  the  duty  of  the 
court  to  direct  a  verdict  for  defendants.  Liteae 
V.  R.R.  Oo.,9Qnj,M:  Hinekleyv.  R.  R.  Co., 
130  Mass.,  257  ;  WOaon  v.  Oharleetown,  6  Al- 
len, 187;  WiUiams  v.  Churckm.  187  Mass.; 
343. 

The  law  requires  the  plaintiff  to  prove  by 
positive  evidence  that  he  was  in  the  exercise  of 
due  care  and  caution ;  and  also  to  prove  that 
his  want  of  due  care  did  act  in  any  way  contrib- 
ute to  that  injury.  Chaffee  v.  R.  R.  Corp., 
104  MasB.,  115 :  AUyn  t.  R,  R.  Co.,  100  Mass., 
TO ;  WA£eloek  y.  M.  B.  Co.,  105  Haas.,  906  ; 
mnekleg  y.  B.  S.  Co.,  130  Haas.,  863. 

It  is  true  that  when,  all  the  circumstances  un- 
der which  the  injury  was  received  being  proved . 
they  show  nothing  in  the  conduct  of  the  plaint- 
iff, either  of  acts  or  neglect  to  which  the  in- 
juiy  may  be  attributed,  in  whole  or  In  part, 
the  inference  of  due  care  may  be  drawn,  from 
the  absence  of  all  appearance  of  fault ;  Mayo 
T.  R.  B.,  104  Mass.,  187.  140 ;  but  such  infer- 
«Dce  can  only  be  warranted  when  drcunutancea 
are  shown  which  fairly  indicate  care,  orexclude 
tiie  idea  of  negligenceon  his  part.  ^lu^deuY. 
R.  R.  a>.,a20  Sfose..  357-263. 

There  is  no  affirmative  evidence  that  the 
plaintiff  wab  using  due  care;  the  circumstances 
shown,  we  submit,  do  not  indicate  care,  but  do 
«how  tteHTligence  on  his  port.  Whedwright  v. 
R  R.  <h.,  130  Mass.,  220. 

When  the  danger  arose  by  his  going  near 
the  shaft  with  his  apron  on,  the  plaintiff  was 
ttie  only  one  who  knew  It.  He  continued  hla 
woi^  and  assumed  the  risk.  Lov^oy  v.  R  R. 
Corp.,  135  Mass.,  79  ;  Jnee  v.  B.  Boeton  FWry 
Co.,  106  Mass.,  149;  NayhrY,R.  Co.,  68  Wis.. 
401. 

The  plaintiff  should  have  exerdsed  such  caie 
ud  csntion  as  men  of  common  prudence  usu-^ 
ally  exercise  In  positions  of  like  exposure  and 
dwwer.   Bamsdenr.  B.  B.  Co.,  104  Mass.,  117. 

The  degree  of  caution  and  diligence  must 
rise  with  the  emergency  and  be  proportioned  to 
it   Boekwood  y.  WOton,  11  Cush..  337. 

It  has  been  held  In  cases  of  this  kind  "Even 
if  the  defendant  was  guilty  of  gross  negligence 
In  caoring  damage,  and  the  putintifl  was  also 
guilty  of  want  of  ordinary  care  contributing 
to  the  injury,  he  ctuinot  recover."  Neal  r.  Ou- 
Jett,  38 Conn..  487;  1  HUl,  Torts,  143. 

If  the  in  jviy  was  oauaed  by  the  concurrent 


negligence  of  plaintiff  and  defendant,  he  can- 
not recover.  Hineldevy.  R.  B.  Co.,  120  Mass., 
261.  2ft3;  MurpJiy  Y.  Beam,  101  Mass.^  455. 

He  should  have  used  his  senses;  faihngtodo 
so,  he  is  guilty  of  culpable  negligence  and  can- 
not recover.  Butterfteld  v.  R.  B.  Corp.,  1(1  Al- 
len, 582. 

U  the  law  is  that  plaintiff  must  use  and  not 
abandon  the  tise  of  his  senses,  or  bear  the  pos- 
sible consequences  of  failure  so  to  do.  as  was  held 
in  R.  R.  Co.  V.  IToueton,  95  U.  S.,  703  (bk.  24. 
L.  cd.,  543),  then  the  plaintiff  must  fall.  It 
was  negligent  in  plaintiff  not  to  ask  instructions; 
not  to  think;  not  to  use  his  faculties.  Inee  Y. 
E.  B.  Ferry  Co.,  106  Mass.,  153. 

This  beine  so,  the  boss  had  a  right  to  as.sume 
that  platotin  knew  how  to  do  the  work,  and  to 
order  him  to  do  It  without  special  warning  or 
instruction.  WiUiame  v.  ChurehiU,  187  Miss., 
344. 

If  there  was  danger  in  doing  the  work.  It 
was  negligence  in  plaintiff  not  to  inform  the 
defendants  of  the  danger.  Pattenon  y,  B.B.  Co. , 
76  Pa.  St.,  389. 

He  should  have  used  and  not  abandoned  the 
use  of  his  faculties.  R.  B.  Co.  v.  BoueUm,  su- 
pra. 

If  the  undisputed  facts  show  that  the  plaint- 
iff was  negligent,  the  court  should  direct  the 
jury  to  return  a  verdict  for  the  defendants. 
Brooke  v.  R.  B.,  135  Mass.,  33  ;  Butterfield  v. 
R.  R.  Corp.,  10  Allen,  588;  MeDonovghv.R.R. 
Co.,  187  Mass.,  313;  HaekettY.  Mfg.  Co..  101 
Mass..  108;  Randall  y.  B.  c£  O.  R.  ft.  Co.,  109 
U.  8..  478  (bk.  37,  L.  ed..  1008);  Wade  v.  B. 
R.  Cb..  34N.  T.,480;  I.  S.AM.8.  R.  B.  Co  v. 
Miller,  36  Mich.,  374. 

There  was  no  danger  until  his  apron  caught 
around  the  revolving  shaft,  and  the  plaintiff 
was  the  one  and  the  only  one  who  had  saj 
knowledge  of  the  danger.  He  kept  on  at  his 
work  and  assumed  the  risk.  Ince  v.  E.  Boston 
Firry  Co.,  aupra;  Lov^m/Y.  R.  R.  Corp.,  135 
Mass.,  79;  Wheder  v.  Waeon.  Mfg.  Co.,  185 
Mass.,  294;  Naylor  v.  R.  Co., supra. 

If  defendants  could  have  prevented  the  Inju- 
ry after  the  danger  arose,  it  was  very  negligent 
in  the  plaintiff  not  to  have  let  the  defendants 
know  m  some  way  of  his  danger.  Patterson  y. 
R.  R.  Co.t  aupra  J  WiUiams  y.  CkunMU,  187 
Mass.,  348. 

A  master  is  responsible  to  his  servant  for  an 
injury  received  in  the  course  of  his  service.  If  it 
is  shown  to  have  been  occasioned  by  the  person- 
al negligence  of  the  master;  but  in  the  absence 
of  this  "the  master  is  not  liable  for  an  accident 
not  proved  to  have  been  occasioned  by  his  per- 
sonal negligence."  Ormondv.JSolland,  IBtBl. 
&  £1.,  1(H;  «6  Eng.  C.  L.  R.  103:  A^worth 
Y.  8tanv>ix,  8 El  &  El..  701;  I^n  y.  Titrbox, 
185  Mass.,  308. 

If  the  serrant  voluntarily  and  unnecessarily 
puts  himself  In  a  place  of  danger  and  la  thereby 
injured,  the  master  is  not  liable.  Feleh  v.  Al- 
len, 98  Mass.,  572 ;  Spronq  v.  R.  R.  Co.,  60 
Barb.,  80;  Coridn  y.  Am.  MiOs,  27  Conn.,  374. 

He  knew  or  ought  to  have  known  all  the  at- 
tendant dangers,  as  well  as  anyone;  certainly 
as  well  as  defendants,  who  were  not  there  it 
all.    WiUiamtY.  Churchill,  supra. 

The  order,  "Hadn'tyou  betternailtheboaids 
on,  boys?"  a  general  order,  ot  even  conceding 
that  McLaughlin  "ordered  faim(1d^ail  the 


Digitized  by  vjWv 


ai7 


446 


Net  Enoubd  Refobthk— 8uf.  Or.  of  HABSAOHuaBTFro. 


Jam., 


boards  od,"  waa  a  proper  order  to  give,  and 
tliat,  too,  without  special  instructions,  as  was 
held  in  WiUiairu  v.  Churchill,  supra. 

lliis  is  not  a  case  of  a  young,  utezperienced 
person,  put  to  a  dangerous  emploTment,  with- 
out cauuon  or  instruction,  when  the  danger  is 
known  to  the  master  but  unknown  and  tmap- 
preciated  by  the  servant,  Coonihs  v.  N.  B. 
Chrdage  Co.,  102  Mass.,  573;  Walsh  v.  Peet 
Valve  Co.,  110  Mass.,  28;  O'Connor  v.  Adama, 
120 Mass., 427;£jKfnv.  Tarbox,  135  Mass.,  207. 

The  servant  mustbeyoung  and  inexperienced. 
BuUivan  v.  India  Mg.  Co.,  118  Mass.,  896 ; 
Coombs  V.  JT.  B.  Cordage  Oo.,  supra. 

The  employment  must  bedai^nerous.  O'Con- 
nor V.  ASims,  supra . 

The  danger  must  be  unknown  to  the  servant. 
Wheeler v.Wason  Mfg.  Co.,  supra. 

In  order  to  hold  the  master,  three  things  are 
necessary.  (1)  That  the  method  is  unsafe  orde> 
fective,  and  injiu^  is  caused  thereby.  (2)  That 
defendants  knew  or  ouebt  to  have  known  the 
defect.  (3)Tfaati)lBhitiadidnotknowltorhad 
no  means  of  knowing  it  Malone  t.  Havoky, 
46Cal.,  409. 

The  uncontradicted  evidence  shows  that  the 
plaintiff  fails  in  all  of  the  three  requisites  to  his 
recovery.  The  plaintiff  knew  the  perils.  The 
method  and  appliances  were  safe.  The  de- 
fendants knew  of  no  defects.  There  were  no 
defects. 

It  was  the  duty  of  the  court  to  direct  thejury 
to  return  a  vei-dict  for  the  defendants.  Whee- 
locky.  B.  a.  Co.,  105 Mass.,  206;  Wheelwright  v. 
B.B.  Co.,  135Mafl8.,229;  Chaffee  v.  B.  R.Corp., 
104  Mass.,  115;  Brooks  V.  R.  R.,  185 Mass.,  22; 
ffaekettv.  Mfg.  Co.,  101  Mass.,  108;  Randall  v. 
R.  R.  Co.,  supra;  MeZhnaitgh  v.  R.  R.  Co.,  137 
Ma88.,213;ifcr.  R.  Co.  v.  Jackson,  SL.  R.  App. 
Caa.,  198;  BuiterjUldv.  R.  R.  Corp.,  10  Allen, 
638;  Pleasants  v.  Fant,  32  Wall.,  121,122(89  U. 
S.,bk.  23,  L.  cd.,188y,irerbertv.  Butler,97V.  S., 
320  (bk.  24,  L.  ed.,  958);  Bovdtteh  v.  Bosm,  101 
U.  B.,  18  (bk.  25,  L.  ed.,  980);  GHggs  v.  IIou^ 
ton,  104  U.  S.,  584  (bk.  26,  L.  ed.,  841);  R.  R. 
Go.  V.  Jones,95  U.  8.,  448  (bk.  34,  L.  ed.,  B07); 
Gavettv.  R.  R.  Co.,iB  Gray,  501. 

It  is  for  the  Judge  to  say  wheUter  the  facts 
have  been  established  by  sufficient  evidence 
from  which  negligence  can  be  reasonably  and 
legitimately  inferred.  Met.  B.  Co.  r.  Jaacaonfi 
L.  R.  App.  Cas.,  198. 

Holmm,  J.,  dellTeted  the  opinion  of  the 
oourt: 

The  plaintiff  seeks  to  recover  for  damage  to 
his  person,  caused  white  employed  in  the  de- 
fendants' mill,  by  bis  apron  and  jacket  catching 
on  a  revolving  snaft  while  he  was  standing  on 
a  ladder  and  replacing  a  board  upon  a  belt  box 
into  which  the  shaft  ran  at  right  angles.  The 
shaft  was  plainly  visiblQ  ana  was  seen  by  the 
plaintiff.  If  the  ladder  had  been  placed  on  the 
opposite  side  of  the  box  there  would  have  been 
no  danger.  The  plaintiff  could  have  moved  the 
ladder;  but.  according  to  his  testimony,  it  was 
standing  where  he  mounted  it  at  the  time  when 
he  waa  ordered  by  the  "bcm"  to  go  up  and  nail 
the  board  on,  and  the  plaintiff,  although  he  had 
worked  in  mills  for  a  long  time  and  was  acting 
within  the  scope  of  the  duties  which  he  had  un- 
dwtaken,  did  not  know  any  better  way  to  do 
the  work  than  that  which  he  took.  The  court 
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below  directed  a  verdict  for  the  defendants. 
The  plaintiff  excepts  and  contends  that  he  wbs 
sent  mto  a  concealed  danger  without  due  wim- 
ingor  instnicliou. 

The  exceptiw  most  be  overruled.  Tlie 
plaintiff  does  not  pretend  that  he  was  iziK»ant 
of  the  dan^r  of  a  revolving  shaft,  nor  that  the 
order  to  him  carried  any  prohibition  to  put  the 
ladder  in  such  position  as  be  might  deem  best, 
nor  that  there  was  anything  in  the  form  of  it  to 
hurry  him  or  disturb  his  judgment,  but  simply 
that  he  had  not^suffident  intelligence,  for  that 
is  what  it  comes  to,  to  see  that  he  was  less  likdy 
to  come  in  contact  with  the  shaft  if  he  had  the 
barrier  of  the  belt  box  between  him  and  the 
shaft;  or,  if  he  took  a  worse  place,  to  keep  away 
from  the  danger  which  he  knew.  As  it  is  not 
su^^gested  that  he  was  a  man  of  manifest  imbe- 
cility, we  think  that  the  foreman  was  entitled 
to  assume  that  the  plaintiff  would  protect  him- 
self by  whatever  precautions  were  necessary. 
Wmiamt  V.  ChvrekOl,  187  Mass.,  243 ;  see, 
Leartf  v.  BoUm  itA,B.B.  Cb.,  ISd  Mass.,  580. 

Exceptions  overruled. 


Hannah  P.  WILLETT 

V. 

Simeon  WHITE,  Admr. 

T«nder  of  a  deed  of  certain  real  estate 
by  the  defendant  on  the  trial  an  actioD 
on  a  promissory  note  given  by  defnkd- 
ant's  mtestate,  is  properlar  rejected  in 
the  absence  of  proof  that  the  plaintiff 
had  agreed  with  the  intestate  to  surren- 
der the  note  on  receipt  of  sueh  deed  and  of 
an  allegation  to  that  effect  In  the  answer. 

{N<n«>lk-DeOIded  Janoary  li,  1BBS.1 

ON  defendant's  exceptions.  Otxrrulsd. 
This  was  an  action  of  contract  iqmn  a  prona- 
isBoiy  note  for  $500,  puiportinff  to  be  signed  tiy 
Lois  P.  B.  White.  Uie  defendant's  intesttte, 
payable  on  demand  to  the  order  of  the  plaintiff. 

It  was  admitted  that  Lois  P.  B.  White  ms 
the  wife  of  the  defendant;  that  she  died  on 
May  25,  1883,  and  that  the  defendant  was  du^ 
appointed  her  administrator,  on  May  38,  1888; 
that  plaintiff  put  in  evidence  the  note  de- 
clared upon,  witb  evidence  tending  to  prove  the 
signature  and  delivery;  and  no  question  was 
made  at  the  trial  as  to  the  due  jnoof  of  the  sig- 
nature and  the  delivery  of  the  note. 

It  appeared  in  evidence  that  Lois  P.  B.  White 
conveyed  certain  real  estate  to  the  plaintiff  by 
deed  dated  September  29,  1876,  which  wss  pot 
in  evidence  by  the  plaintiff's  counsel  daring  his 
cross  examination  of  (hedefendant,  whidiond 
the  defendant  for  reasons  given  by  him  had 
refused  to  sign. 

The  defendant  testified  that  a  short  time  after 
his  wife's  death  he  called  at  the  plaintifl'B 
house  and  had  a  conversation  with  her,  which 
was  in  substance  as  follows:  "Hannah, bow 
about  that  deed  which  you  once  wanted  me  sod 
my  wife, to  sign?"  That  tlie  plaintiff  told  bim 
that  his  wife  had  signed  the  deed,  and  that  it 
had  been  recorded  m  Dedham  kmg  ago;  a.od 
upon  ftuther  oouverBiU!«L.8he  also  told  bim 
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that  his  wife  bad  given  her  a  note  for  $600, 
which  she  dow  held  against  bis  wife's  estate, 
which  afterwards  appewwi  to  be  the  note  sued 
upon  in  this  case,  and  that  when  asked  what 
tim  note  was  ^ven  for,  she  replied  that  she 
didn't  know  but  that  he  might  get  her  land 
awsy  from  her,  and  tiiat  his  wife  gaye  her  the 
note  for  this  reason,  so  that  he  might  not  get 
her  land  away  from  her.  The  defendant  then 
said  to  her,  "Then  if  I  will  sign  the  deed,  you 
will  give  up  the  note?"  to  which  the  plaintift 
■replied,  "If  you  will  sign  the  deed  I  will  not 
prWB  payment  of  tlie  note." 

Not  long  after  the  above  conversation,  the 
defendant  again  called  upon  the  plaintiff  for  the 
purpose  of  talking  with  her  about  the  deed  and 
Dote,  when  the  plaiDtiff  dedined  to  have  any- 
thing to  say  to  him  about  the  matter  and  referred 
him  to  her  counsel. 

On  the  cross  examination  of  the  defendant 
by  the  plaintiff's  counseI,the  defendant  testified 
that  subsequentlv  to  the  above  conversation  the 
defendant  consulted  counsel  on  the  matter,  and 
hte  counsel  advised  him  that  the  best  way  to 
bring  about  a  eettlement  was  to  brin^  proceed- 
faigs  for  possession.  Accordingly,  a  writ  of  entry 
was  brought  September  6,  1883,  and  is  now 
pending. 

On  further  cross  examination  of  the  defend- 
ant by  the  plaintifTs  counsel,  the  defendant  was 
asked  whether  he  had  not  signed  and  executed 
a  deed  conveying  to  tixe  plaintiff  his  right,  title 
and  interest  in  the  real  estate  conveyra  to  the 
plaintiff  bv  Lois  P.  B.  White,  the  maker  of  the 
note,  to  which  the  d^endant  replied,  "  Yes,  I 
have." 

The  defendant  then  produced  a  deed  of  re- 
lease, without  offering  to  amend  his  pleadings, 
the  same  being  a  rel^se  of  all  his  right,  title 
and  latere^  in  the  premises  conveyed  by  said 
deed  of  Lois  P.  B.  WUte  to  the  pbintiff,  the 
due  execution  and  sufficiency  of  which  release 
in  matter  of  form  was  admitted,  and  the  same 
was  then  and  there  at  the  trial  offered  and  tend- 
ered to  the  plaintiff  and  her  counsel;  and  after 
tenderingthe  same  as  aforesaid,  said  release  was 
offered  in  evidence. 

The  presiding  Jad«e,  on  the  pbintiirs  ob- 
jection, ruled  that  saki  release  was  inadmiBsi- 
ble.  to  which  rulingthe  eoanselforthe  defend- 
ant  excepted.  Thedefendanttbenrestedhiscase. 

In  this  situation  the  plaintiff's  counsel  asked 
the  court  to  rule  that  the  plaintiff  was  entitled 
to  a  verdict  for  the  whole  note  as  matter  of  law, 
which  the  presiding  Judge  did,  and  so  ordered 
a  verdict,  which  was  rendered  accordingly. 

Mr.  John  V.  Beai.  for  defendant: 

If  ibe  giving  of  the  note  was  for  indemnity 
on  account  of  the  defendant  not  joining  in  the 
deed  of  his  intestate,  it  was  without  considera- 
tion, because  the  giving  of  the  note,  April  11, 
1881,  was  not  contemporaneous  with  the  giving 
of  the  deed  &om  White  to  Willett,  April  29, 
187B.  The  note  was,  therefore,  given  upon  a 
past  consideration,  if  any,  whidi  will  not  sup- 
port an  express  promise,  unless  suchconsidera- 
tion  was  executed  at  the  precedent  request  of 
the  promisor.  In  other  words,  an  executed  or 
past  consideration  will  only  support  such  a 
promise  as  the  law  will  imply.  The  law  will 
unply  a  promise  when  the  executed  considera- 
tion mures  directly  to  the  defendant's  benefit, 
so  as  to  create  an  indebtedness;  but  when  it  in- 
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ures  directly  to  the  benefit  of  a  third  person, 
and  the  liability  of  the  defendant,  if  any,  would 
be  merely  collateral,  no  promise  will  be  implied 
by  law.  Metcalf  on  Contracts  and  cases  therein 
cited,  commencing  with  page  193;  Chitty  on 
Contracts  and  cases  therein  cited,  commencing 
with  page  69. 

A  note  of  a  promisor  as  a  gift  or  legacy  is 
without  consideration.  Pariin  v.  Stone,  14 
Pick,  198;  Coop  v.  Sawyffr,  6  N.H.,  886. 

The  deed  of  release  tendered  to  the  plaintiff 
and  then  offered  in  evidence  was  admissible 
because  It  would  tend  to  prove  that  if  the  pur- 
pose of  ^vtng  the  note  was  as  stated  by  the 
plaintiff  in  her  conversation  with  the  defendant, 
and  if  such  a  purpose  should  be  considered  suflS- 
cient  to  create  a  consideration  for  the  note,  then 
the  defendant's  deed  of  release  to  the  plaintiff  as 
offered,  would  cause  such  a  consideration  to 
entirely  fail,  and  failure  of  consideration  con- 
stitutes a  good  defense.  Bice  v.  Ooddard,  14 
Pick.,  298;  Diekinwn  v.  EaU,  14  Pick.,  817; 
Batf  'ord  V.  Pearton,  9  Allen  fKSi ;  Sx^kins  v. 
M<mUon,  100  Mass.,  810. 

It  was  also  admissible  because  tf  the  note  was 
given  as  collateral  or  indemnity,  in  either  case, 
the  defendant's  intestate,  IjOib  P.  B.  White, 
during  her  life,  would  have  been  entitled  to  the 
note  on  removing  the  cause  for  the  collateral  or 
indenmity,  and  the  giving  of  the  deed  of  re- 
lease of  the  defendant  to  the  plaintiff  would 
have  removed  that  cause.  In  this  respect,  the 
act  of  the  defendant,  in  his  relation  and  capac- 
ity as  administrator,  is  entitled  to  the  same  ef- 
fect as  the  act  of  his  intestate.  Orqftt  v.  Bealef 
11  C.  B.,  172. 

Under  the  provisions  of  the  Practice  Act,  a 
general  denitd  in  the  answer  of  the  allegations 
in  the  plaintiff's  declaration  is  sufficient  to  put 
in  issue  all  the  facts  necessary  to  be  provea  (ra- 
the plidntiff  in  order  to  make  out  a  prima  facte 
case.   Davit  v.  Tram$,  98  Mass.,  222. 

The  deed  of  the  defendant  to  the  plaintiff  was 
admissiMe  under  the  general  issue.  Oardner 
V.  l*'«ft4«-,17Pick.,^;  Warren  v.  Ferdinand, 
9  Allen,  867;  Davisy.  TVopw,  supra. 

Substantive  facts,  which  only  amount  to  evi- 
dence tending  to  prove  the  facts  in  issue,  need 
not  be  nwcined  In  the  answer,  for  the  puties 
are  not  Iwund  to  set  forth  their  evidence  in  their 
pleadings.   Snov)  v.  Lang,  2  Allen,  19. 

The  rule,  that  the  excepting  party  must  show 
on  his  bill  of  exceptions  that  the  questions  re- 
lied on  were  raised  at  the  trial,  can  be  departed 
from  when  it  appears  that  there  has  been  a  mis- 
take or  misaoprehenslon  or  misapplication  of 
legal  principles,  to  such  an  extent  as  clearly  to 
show  that  a  case  has  resulted  in  a  mistrial.  Bond 
V.  Band,  7  Allen,  6. 

Where  facts  stated  in  a  report  of  the  evidence 
at  the  trial  of  a  cause,  and  conceded  by  both 
parties,  show  an  objection  to  the  plaintiff's  re- 
covery which  cannot  he  removed  by  further 
proof,  the  court  will  considersuch  an  objection 
open,  although  it  was  not  raised  at  the  trial 
Statery.  Bavmn,  1  Met.,  450. 

Where  a  case  is  submitted  to  the  jury  under 
instructions  which  permit  them  to  find  a  ver- 
dict for  a  party  who  has  not  offered  evidence 
sufficient  m  law  to  sustain  a  verdict  in  his 
favor,  the  other  party  is  entitled  to  a  new  trial. 
Brig/itman  v.  97 Mass. ,478;  King  v.NicIi- 

oU,  188  Mass..  23.  ^  ■ 
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Mr.  IVank  W.  Xtewia,  for  plaintiff. 
By  the  Gonrt: 

The  only  question  presented  by  this  bill  of 
-exceptions  is,  whether  the  Superior  Court  was 
right  in  rejecting  the  offer  of  the  defendant  to 
give  to  the  plaintiff  a  release  of  his  interest  in 
the  real  estate  conveyed  by  his  wife  to  the 
plaintifl.  This  was  not  admissible  under  any 
of  the  Lsaues  In  the  case.  The  bill  of  excep- 
tions does  not  show  what  the  consideration  of 
the  note  was.  But  if  it  waa  ^ven  to  her,  be- 
'Cause  at  the  time  of  the  conveyance  by  his  wife, 
the  defendant  refused  to  sign  the  deed,  as  the 
defendant  claims,  the  plaintiff  was  not  obliged 
to  accept  his  offer,  unless  she  had  agreed  with 
the  defendant's  intestate  to  do  so.  No  such 
agreement  is  set  up  in  the  answer,  and  under 
the  pleadings  as  they  stand,  the  court  rightly 
-excluded  the  offer  and  the  deed  of  release. 

Bteej^iffM  overruled. 


Albert  L.  FLANDERS 

V. 

Town  of  NORWOOD. 

X.  A  town  is  liable  for  an  injury  caused  by 
a  defect  in  a  liie*hw»y,  only  vhen  the 
defect  luiffbt  have  been  removed  or  the 
injury  might  have  been  prevented  by 
reasonable  care  and  diligence  on  the 
part  of  the  town. 

3.  Where  a  railroad  bridge  over  a  high- 
way was  destroyed  and  a  temporary 
structure  was  erected  by  the  ndlroad 
company,  which  obstructed  the  high- 
way, the  selectmen  of  the  town,  having 
no  power  to  remove  the  same,have  done 
all  that  they  are  reonlred  to  do  when 
tbey  have  complained  of  the  structure 
to  the  county  commissioners  and  rail- 
road ooramiasioners;  and  the  town  is 
mot  liable  for  an  injury  subsequently 
sustained  by  reason  thereof. 

(Norfolk  Decided  January  11, 188S.) 

ON  plaintifTs  exceptions.  Overruled. 
Action  of  tort,  to  recover  damages  lor  an 
in  jnry  received  on  a  highway  which  Uie  defend- 
ant Town  was  bound  to  keep  in  repair.  The 
trial  court  ruled  that  upon  the  evidence  the 
plaintiff  could  not  recover,  and  directed  a 
verdict  for  the  derendant. 

The  nature  of  the  evidence  bearing  upon  the 
question  of  defendant's  liability  is  stated  in  the 
opinion. 

Mr.     O.  Bnrdette,  for  plafaitiff. 

Mr.  John  C.  Lane,  for  defendant : 

A  town  is  not  liable  for  a  defect  in  a  bridge 
■over  a  railroad  which  the  railroad  was  oblicoi 
to  repair.    Sawyer  v.  Northfield,  7  Gush.,  490. 

Towns  are  only  responsible  for  the  repair  of 
highways  "when  other  provision  is  not  made 
therefor."  Pub.  Stat.,  ch.  S3,  g  1. 

Railroad  companies  arc  obliged  to  keep  In 
repsiT  all  bridges  which  they  have  to  construct 
in  croedng  over  or  under  any  highway,  with 
their  approaches  and  abutments.  Id.,  ch.  112, 
§188. 

And  that  the  Town  had  made  repairs  Is  im- 
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material.  WUton  v.  Bot^a,  117  Mass.,  S09; 
see  also,  WJiite  v.  Qniney,  97  Mass. ,  480;  Car- 

iery.  B.  <&  Proe.  R.  B.  Corp.,  139  Mass.,  525. 

The  Town  is  not  liable  even  although  it  had 
agreed  with  the  railroad  to  keep  the  approaches 
to  a  bridge  in  repair  and  had  done  so,  and  the 
defect  was  there.  Bou$e  v.  Somermlle,  130 
Mass.,  364. 

So  far  as  a  railroad  company  is  obliged  by 
law  to  keep  the  surface  of  the  highway  In  re- 
pair, the  Town  is  not  liable  for  a  defect  thereu. . 
Sennlan  v.  Bot^,  140  Mass.,  84  {anU,  82). 

The  plaintiff's  remedy  should  have  been 
sought  against  the  railroad  companv.  OiUett 
V.  IF.  R.  R.  Corp.,  8  Allen,  562. 

The  town  officers  bad  no  right  to  take  down 
or  alter  the  temporary  bridge.  They  would 
have  been  liable  to  penalties  for  willfully  ob- 
structing the  passage  over  any  part  of  the  rail- 
load.  Pub.  Stat.,  ch.  112,  g§  20I-m 

The  obligation  of  a  town  to  keep  the  high- 
way hi  repair  at  railroad  crossings  it  seems  con- 
tinues, except  so  far  as  necessary  use  for  the 
railroad  prevents  and  "deprives  the  town  of 
the  power  to  discbarge  the  duty  imposed  upon 
it  by  law."  See,  Davit  v  Lemnituter,  1  Allen, 
182  ;  see  also.  Commonwealth  v.  H.  If.  H. 
R.  R.  Ch.,  H  Gray,  380. 

The  town  is  only  liable  for  a  defect  which 
might  have  been  remedied,  or  when  the  dam- 
age "might  have  been  prevented  by  reasonable 
care  and  diligence  on  the  part  of  the  town." 
Pub.  Stat,  ch.  53,6  18. 

Nor  was  it  the  duty  of  the  town  officers  to 
institute  legal  proceedings  in  behalf  of  the 
Town  to  have  the  temporary  bridge  removed. 
See^  Walpole  v.  Qray,  11  Allen.  150. 

This  court  has  decided  in  several  reported 
cases  that  an  object.within  the  limits  of  a  high- 
way, which  may  frighten  horses  and  ii  likely 
to  do  so  but  Is  not  otherwise  an  obstruction  to 
travel,  is  not  a  defect  in  the  way  within  tfw 
statutes.    Cook  v.  Gharlatoten,  98  Mass.,  81. 

Not  although  a  horse  is  actuidly  caused  to  run 
away  and  damages  are  received  in  consequence. 
Cook  V.  Charleittown,  vbt  mipra;  Kingsbury  v. 
Dedham,  18  Allen,  186  ;  Cook  v.  CharUttown, 
note,  13  Allen,  190;  see  also,  Seith  v.  Batton. 
3  Allen,  553;  Cook  v.  Montague,  116  Mass. ,  671; 
Bemit  V.  Arlington,  114  Mass.,  607;  CuthiiuiY. 
Be^ord.  13S  Abus.,  626. 

noFtOD,  Ch.  J,,  delivered  the  opinion  fA 

the  court : 

The  Statute  of  1877,  ch.  234,  reenacted  in  the 
Pub.  Stat. .  ch.  62,  ^  18,  made  a  material  change 
in  the  rules  of  law  as  to  the  liability  of  towns 
for  Injuries  caused  by  defects  in  highways.  Be- 
fore that  statute,  towns  were  liable,  if  the  de- 
fect whidi  caused  injury  bad  existed  for  twenty- 
four  hours,  without  regard  to  the  questl<Hi 
whether  the  town  was  negligent  in  permitting 
or  not  removing  the  defect.  As  the  law  is  now, 
a  town  is  liable  only  for  an  injury  caused  by  a 
defect  which  might  have  been  removed,  or 
which  injury  might  have  been  prevented  by  rea- 
sonable care  and  diligence  on  the  part  of  the 
town. 

In  the  case  before  us  the  injury  to  the  pl^t- 
iff  was  caused  by  a  defect  in  a  highway  which 
the  defendant  was  bound  to  keep  m  remir,  at  a 
point  where  the  New  York  &  New  En^and 
Railroad  crossed  the  highwi^by  a  bridgebailt 
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over  it  The  briilEte  was  destroyed  by  fire  in  July, 
1882.  and  the  railroad  comi>any  built  a  tempo- 
rary bridge  supported  by  timbers  and  trestle 
work  which  obetracted  a  point  over  the  high- 
way, leaving  a  narrow  pafflu;eway  in  the  cen- 
ter for  the  public  travel.  The  pMntifTs  horse 
being  frightened  by  astone,  which  the  said  rail- 
road company  liad  placed  in  the  road  to  be  used 
in  building  the  bridge,  ran  against  those  tim- 
bers, causing  the  injury  for  which  this  suit  is 
biDi^ht.  The  accident  happened  -in  June, 
1888. 

The  undisputed  evidence  found  that  odo  of. 
theselectmen  of  the  defendant  Town  was  pres- 
ent when  the  timber  bridge  was  put  up  and 
tried  to  have  the  agents  of  the  said  road  make 
the  paas^way  in  the  center  as  wide  as  they 
could ;  that  the  railroad  company  a  few  days 
afler  the  fire  petitioned  the  county  commission- 
ers for  authority  lo  build  a  bndge  differing 
from  the  old  one,  which  petition  was  paased 
upon  in  October,  186S,  and  tlie  company  was 
authorized  to  make  some  changes  in  the  bridge; 
that  before  the  accident  the  selectmen  called  on 
the  officers  of  the  railroad  a  number  of  times. 
Urging  them  to  hasten  the  construction  of  the 
oew  uidge  and  to  remove  the  timber  bridge  ; 
tiiat  they  consulted  counsel  as  to  their  right  to 
remove  the  timber  bridge ;  that  they  wrote  to 
the  countjf  commissioners,  and  to  the  district 
attorney  in  regard  to  it ;  finally  they  filed  a 
formal  complaint  to  the  railroad  commissioners. 
If  the  selectmen  were  required  to  do  anything, 
these  facts  show  that  they  used  reasonable  care 
and  diligence  to  remedy  the  defect,  unless  we 
hold  that  it  was  their  right  and  duty  to  act  in- 
dependently of  the  railroad  company  and  the 
county  commissioners  to  remove  the  temporary 
bridge ;  to  thus  hold  would  be  to  invite  a  con- 
flict between  the  selectmen  and  the  said  rail- 
road company  in  all  cases  where  they  are  con- 
structing or  repairing  a  railroad.  Railroads 
and  highways  are  equally  parts  of  the  system 
which  provides  for  the  public  travel;  whenever 
tbey  cross  each  other  and  jointly  use  the  ground , 
it  is  oeceesary  that  reasonable  rules  should  be 
adopted  to  this  joint  use.  It  was  the  right  and 
daiy  of  the  railroad  to  rebuild  its  bridge  and  it 
was  nec^sary  to  its  operation  to  build  a  tem- 
porary bridge  :  probably  it  would  be  impossi- 
ble to  do  ihfe  without  oostructing  the  highway 
to  some  extent.  If  the  selectmen  had  the  right 
to  remove  such  obstructions  it  might  make  it 
impossible  in  some  cases  to  repair  the  ndlroad, 
and  it  would  be  a  source  of  danger  to  the  pub- 
lic travel. 

The  law  gjyes  to  the  county  commissioners 
ordinal  Jurisdiction  over  qu^iona  touching 
obstnictions  to  highways  caused  by  the  cod- 
rtniction  or  operation  of  railroads.  Pub.  Stat, 
di.  112.  g  135.  On  application  to  them  they 
could  require  the  railroad  company  to  build 
ib  temporary  bridge  so  as  not  to  obabwit  the 
bi^way ;  or  if  it  was  impracticable  to  do  tills, 
■0  as  tct  cause  the  least  possible  inconvenieooe 
to  the  travel  on  the  highway. 

Theselectmen  of  the  defendant  Town  did  all 
that  they  were  required  to  do  when  they  ap- 
plied to  the  county  commia^oneTs.  They  had 
i>o  right,  po»ribly,  to  remove  the  temporary 
hrtdge.  The  suggestion  as  to  the  liability  of 
the  railroad  company  tot  the  Injury  to  the 
pbinttfl  ts  not  before  as. 

XAfla.  s.  B.  R.,  V.  I.  i 


We  are  of  the  opinion  that  the  Superior 
Court  rightly  ruled  that  upon  the  evidence  in 
this  case  the  Town  was  not  liable. 

Eixeptioru  overruled. 


Quartus  J.  SMITH 

r. 

Fei^and  A.  LANGEWALI). 

While  a  person  having-  the  risfht  of 
flowaee  through  another's  lana  is  not 
exercwing  his  right,  the  owner  of  the 
aerriant  UAd  may  Buintain  the  ordi- 
nary farm  fences  required  for  the  pro- 
tection of  his  land,  and  the  person  enti- 
tled to  fiowage  has  no  rif^ht  to  interfere 
with  such  fences. 

(Decided  October  24,  IBSfi.) 

ON  defendant's  ezc«)tions.  Overruled. 
Mr.  W.  W.  McCleaoh.  for  plaintiff . 
Mr.  R.  O.  DwiKht.  for  defendant: 
The  fence  wron^uUy  interfered  or  tended  to 
interfere  with  defendant's  easement.  Although 
the  space  occupied  was  but  a  small  portion  of 
the  bed  of  the  pond,  the  fence,  to  that  extent, 

f prevented  the  flowage  of  the  area  to  which  de- 
endant  was  entitled.  However  slight  this  in- 
terference, the  law  authorized  defmaant  to  seek 
a  remedy,  whether  actual  damage  ensued  or 
not.  Bolivar  Mfy.  Go.  v.  Sepuntet  Mfg.  Go,,  16 
Pick.,  241,847. 

If  plaintiff  had  erected  such  a  fence  iu  the 
pond  while  the  mill  was  in  operation,  there 
would  be  no  dispute  as  to  defendant's  right  of 
removal.  None  the  less,  under  present  circum- 
stances, is  plaintilf's  act  an  immediate  injury 
by  putting  defendant's  right  to  hazard  and  pre- 
venting the  full  enjoyment  of  his  right,  when- 
ever he  thinks  fit  to  resume  it  Aww  v.  HUl. 
1  Bing.  N.  C,  549. 

To  have  left  the  fence  undisturbed  would 
have  worked  an  abandonment  of  defendant's 
easement.  PlaintifTs  occupation  was  not  con- 
sistent with  defendant's  right,  as  in  M&rte  v. 
MartJtaU,  97  Mass.,  519. 

Devens.  J.,  delivered  the  opinion  of  the 
court : 

It  is  the  contention  of  the  defendant,  that  if 
he  had  left  the  plidntiff 's  fence  undisturbed,  itit 
existence  would  In  time  have  worked  the  de- 
struction of  the  easement  of  flowage  which  he 
had  over  the  plaintifTs  land.  While  a  mere 
non-user  of  an  easement  even  for  more  than 
twenty  years  will  not  be  eouclusive  evidence  of 
abandonment,  such  non-user  united  with  an  ad- 
verse use  of  the  servient  estate  inconsistent 
with  the  existence  of  the  easement  will  cxtin- 
gmsh  it  Jamison  v.  Walkei;  11  Gray,  428  ; 
Otren  v.  Mftd,  103  Mass..  90;  Barnesv.  ZMtyd, 
112  Mass. ,  234;  Chandlery.  Jamtim  Pond  Aque- 
duct, 125  Mass.,  544. 

The  owner  of  the  soil  over  which  the  defend- 
ant claimed  an  easement  had  all  the  rights  and 
benefits  of  ownership  consistent  therewith. 
He  was  entitled  to  the  herbage  growing  thereon 
and  could  use  It  for  raising  crops  or  for  matur- 
ing his  cattie.  PerUy  v.  Chandler,  6  Mass., 
454;  Adams  v.  Emerson,  6  Pick.,  67;  Atidnm 
T.  Bordman,  2  Met.,  467. 
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To  instruct  auch  fences  as  would  restratn 
cattle  pasturiog  thereon,  or  exclude  therefrom 
cattle  alrayuig  from  other  fields,  if  of  (he  char- 
acter of  ordinary  farm  fences,  would  not  cer- 
tainly, when  the  owner  of  the  casement  of 
Bowage  was  making  do  use  thereof,  indicate 
any  intention  to  use  the  land  in  any  way  incon- 
sistent with  the  easement.  Such  fences  would 
readily  permit  the  passage  of  the  water,  even 
if  theyjuightly  interfered  therewith,  and  would 
be,  in  some  cases,  necessaiy  to  the  owner's  right- 
ful use  of  the  land.  They  would  not  be  per- 
manent obstructions,  as  would  be  a  solid  wall 
prepared  so  as  to  exclude  water  from  the  own- 
er's premises.  This,  even  if  erected  while 
there  was  no  actual  user,  might  furnish  just 
groimd  of  objection,  as  putting  the  right  to  an 
easement  of  flowage  in  danger.  In  being  dis- 
tinctly adverse  to  it. 

The  defendant  urges  that  if  the  plaintiff  had 
erected  these  fences  while  his  mill  was  in  opera- 
tion and  while  he  was  asserting  his  right  of 
fiowagc,  there  could  be  no  dispute  as  to  his 
right  to  remove  them.  We  are  not  prepared 
to  assent  to  this.  Even  if  such  structures  would 
have  some  tendency  to  check  the  flow  of  w  ater, 
it  might  well  be  contended  that  such  slight  ob- 
Btnictions,  if  necessary  to  the  enjoyment  by 
the  plaintiff,  of  his  land,  for  agricultural  pur- 
poses, could  not  be  held  an  interference  with 
the  defendant's  easement.  It  is  enough,  how- 
ever, for  the  case  at  to  say  that,  while  the 
defendant  was  not  exercising  his  right  of  flow- 
age  the  plaintiff  might  properly  maintain  the 
ordinary  farm  fences  retmired  for  the  protec- 
tion of  his  land,  and  the  defendant  would  have 
no  ririit  to  interfere  with  them.  Indeed,  the 
very  failure  to  flow  might  render  such  fences 
necessary  by  withdrawing  the  barrier  afforded 
by  the  water. 

Eseceptwm  otcmiled. 


WaiiamS.  SHURTLEFP.  Judge  of  Probate, 

V. 

Edmund  RILE 

1.  A  ffuardian  is  liable  upon  his  bond  for 
the  loss  to  the  ward  of  the  Talne  of  real 
estate  sold  for  taxes,  where  the  guard- 
ian had  received  money  from  the  es- 
tate with  which  he  could  have  paid  the 
taxes  and  where  the  time  to  redeem  ex- 
pired before  the  ward  came  of  age;  oth* 
erwise.  When  the  ward'comes  of  age  aft- 
er the  tax  was  assessed,  but  before  the 
sale  for  non-payment. 

3.  A  jaruardian  is  liable  for  rents  of  the 
ward's  real  estate,  which  he  has  received 
or  which  he  niiffht  have  received  by  the 
use  of  reasonable  diligence. 

ft.  Under  the  facts  of  the  caae,  the  grnard- 
ian,  an  elder  brother,  was  not  guilty 
of  a  breach  ofdutyinpermittins'  one 
of  his  wards  approaching  maturity,  to 
receive  his  own  wage  a  and  apply 
the  same  towards  the  common  sup- 
port of  the  family,  and  the  guardian  Is 
not  liable  for  the  wages  of  the  ward  so 
used. 
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ON  report  of  a  sing^  Judge,  upon  questioM 
reserved. 
Action  upon  a  guardian's  bond. 
The  facts  are  stated  in  the  opinion. 
Measri.  Munard  A  Spell—M,  for  Mar- 
garet Rile,  and  Mr.  Allen  Webster,  for  Den- 
nis Rile: 

In  accordance  with  the  well  settled  law  of 
this  Commonwealth,  that  a  guardian  should  be 
chained  with  interest  with  annual  rests  for  the 
funds  of  a  ward  that  he  has  used  in  bia  own 
business,  this  guardian  should  be  charged  with 
interest  with  annual  rests  for  all  the  rents  col- 
lected and  that  ought  to  have  been  collected, 
the  same  not  having  been  used  for  the  benefit  of 
the  wards;  and  for  theproper^of  the  wards, 
including  earnings,  thai  ought  to  have  been 
collected;  and  all  property  lost  to  the  waids 
through  the  defoult  or  neglect  of  the  gunidiaB 
from  the  date  of  such  loss.  BovnUm  v.  Lhmr, 
18  Pick.,  1, 

A  guardiau  is  liable,  if  he  negligently  pes** 
mits  others  to  collect  rents  or  suffers  others  to 
occupy  the  premises  or  occupies  them  himEelf. 
Htightif  Minar^  App.,  63  Pa.  St.,  600;  Clark  t. 
Bumdde,  16  111.,  02;  Jfannenv.  BwaU,  18  Pa. 
St.,  9. 

A  guardian  is  liable  for  waste.  WiUiam  v. 
Barrett,  2  Craach,  C.  C,  678. 

Whatever  tends  to  the  destruction  of  the  in- 
heritance is  waste.    1  Washb.  Real  Prop.,  10& 

A  guardian  is  bound  to  use  ordinaiy  pro- 
dence  and  diligence  in  the  management  of^his 
ward's  estate,  and  is  liable  for  losses  inciured 
through  culpable  indifference  and  negligence. 
Pfjtier  V.  Htm>J;,  30  Conn.,  608;  Bo^a  App., 
11  Pa.  St.,  86. 

Courts  will  presume  stron^y  against  the 
guardian  in  favor  of  the  ward,  if  he  has  l>een 
negligent.    Jciiningtv.  Kee,  5  Ind.,  257. 

If  a  guardian  take  a  mortgage  on  property 
estimated  to  be  worth  $8,500,  to  secure  a  debt 
due  the  ward  of  $2,000,  and  permit  it  to  be 
:  sold  at  public  sale  for  $540,  he  is  guilty  of  sudi 
:  negligence  as  will  make  him  responsible  to  his 
I  ward  for  the  losa  McLean  v.  Hogea,  14  Ala., 
;194. 

A  guardian  will  be  guilty  for  his  lack  in  en- 
I  forcing  his  ward's  rights;  see,  8roU  y.Camitk, 
I U  Yerg.,  418;  and  proof  tliat  the  infant  wardre- 
quested  the  guardian  to  abstain  from  recovering 
a  demand  against  a  debtor  is  no  defense  to  an 
action  for  toe  omission  to  make  coIlectioQ. 
Oommonwealt/i  v.  Milter,  5  T.  B.  Hon.  (Ky.), 
206. 

Interest  beyond  the  penalty  of  a  bond  may  be 
recovered  in  the  shape  of  damage8,eTenigaiDEt 
lasurety.   Harriav.  Cfen),  lMas8.,808;AiMT. 
I  Tilden,  3  Mass.,  118;  Wanur  T.  Tkwlo,  15 
I  Mass.,  154;  Bank  of  BrighUm  v.  SmUh,  12  Al- 
I  len,  248;  Iiikabitantn  of  Chetfcire  v.  Hovland, 
i  ISGray,  321;  W/iite  v.' French,  15  Gray,  83». 
j    An  account  may  be  rendered  and  settled  bvs 
I  surety  on  a  bond.    Ourtu  v.  Baitey,  1  PUk.. 
;  108;  approved,  8  AUen,  559;  18  Gray,  663. 
Mr.  Chas.  L.  Xtong*  for  defendaiit  Owens: 
The  damages  which  ueonls  is  to  recover  aie 
to  be  determined  in  equity.  P.  S.,ch.  148,  §  00; 
G.  8.,  ch.  101,  S  28;  R.  S.,  ch.  70,  §  10;  Stite. 
1786,  ch.  65.    The  relation  of  debtor  and  cnd- 
itor  did  not  exist  between  the  gunrdian  and 
Margaret ;  such  a  relation  is  not  to  be  implied 
from  the  circumstances  under  which  they  Ined. 
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Ovildv.  Guild,  15  Pick.,  129;  Wmtnuv.  WiU- 
iam,  VS2  Mass.,  804. 

"To  tlieorphan  be,"  tbe guardian,  "stands in 
the  place  of  a  parent,  and  supplies  that  watcb- 
fuloeBS,  care  and  discipline  which  are  essential 
to  tbe  young  in  the  formation  of  their  habita, 
and  of  which  being  deprived  altogether,  they 
would  bettw  die  than  live."  Scnoul.  Dom, 
Rel.,  p.  455. 

He  must  protect  his  wards  from  improper  as- 
aociates,  and  tbe  importance  of  this  is  bo  great 
»to  warrant  his  removing  such  associates  from 
tbdr  company.    Wood  v.  Gate.  10  N.  H.,  247. 

In  Muihern  v.  McDavitt,  16  Gray,  404,  where 
ft  husband  received  into  his  family  the  children 
of  hi*  wife  by  a  former  marriage,  this  court  re- 
fused tu  charge  tbe  guardian,  in  his  account, 
with  tbe  services  of  bis  ward  or  to  allow  him 
for  bis  board.  It  reco^ized  the  doctrine  "That 
tbe  policy  of  tbe  law  ts  to  eacourugc  an  exten- 
sioD  of  the  circle  and  influence  of  the  domestic 
fireside,  and  its  presumptions  are  in  favor  of  the 
existence  of  this  relation,  unless  a  different  ar- 
rangement is  proved  to  have  been  made." 
Tbe  court  there  held  that  for  tbe  guardian  to  re- 
ceive bis  ward  into  his  family  as  a  member, 
must,  in  that  case,  have  tended  to  promote  tbe 
happiness  of  the  mother  and  the  wufare  of  tbe 
diuaren;  that  such  a  policy  was  a  wise  one. 

All  right  and  power  in  tlie  guardian  to  deal 
whb  tbe  property  and  rights  of  Margaret  ceased 
September  7, 1877;  she  was  then  of  age.  P.  8., 
ch.  139,  4. 

.-Vt  that  time  the  tax  upon  tbe  whole  property 
was  $^,16 ;  by  paying  this  sum  she  would 
have  saved  the  property  and  the  (^ber  owners 
woidd  have  been  under  a  UaUlity  to  pay  her 
their  share  of  it.  8mUh'9.0amty,\%iyLam.,Vn. 

After  (he  sale  she  elected  not  to  redeem  dur- 
ing tbe  two  years  of  redemption  open  to  her. 
This  was  her  own  business,  and  as  to  it  her  for- 
mer guardian  bad  no  power.  He  could  not  re- 
deem as  her  guardian  if  he  desired  to  do  so.  F. 
S.,  ch.  13,  tg  4». 

Judgment  for  the  penally  of  the  bond  was 
property  entered.  Ohoate  v.  Arringion,  116 
Mass.,  552;  Clui'pin  v.  Waters,  110  Mass.,  195. 

Execution  is  to  issue  to  each  party  for  tbe 
tram  due.  If  the  aggregate  amount  exceeds  the 
penalQr  of  tbe  bond,  each  party  must  share  pro 
rata.    P.  8.,ch.  148,^20,  cl.  4. 

Should  the  court  And  a  liability  of  the  guard- 
fam,  in  excess  of  the  penalty  of  ue  bond,  still, 
as  against  the  sureties,  interent  coald  not  be 
computed  on  any  sum  in  excess  of  the  penalty 
of  the  bond.  That  penalty  limits  the  liability 
of  the  sureties,  and  interest,  if  recoverable,  is 
allowed  against  them  as  damages  for  tbe  deten- 
tion of  that  which  they  should  have  paid;  as 
they  should  not  have  pfdd  more  than  tbe  peoat 
ty  of  the  bond,  interest  cannot  be  allowed  on  a 
larger  sum.  Bank  of  Brighton  v.  Smith,  13 
Allen,  243. 

But  in  determining  the  amount  due  each  par- 
ty, for  the  purpose  of  ascertaining  for  how 
much  of  the  penalty  tbe  snreties  are  liable,  in- 
terest should  not  be  allowed,  prior  to  the  date  of 
the  Todict,  except  in  those  cases  where  money 
actually  came  hito  the  hands  of  tbe  guardian. 
Dawetv.  Win^ip,  5  Pick..  97,  note. 

Kortoa*  Cft.  ddivered  the  opinion  of 
the  court: 


James  Riledled  in  1871,  leavinga  widow  and 
four  children,  Edmund,  Hannah,  Margaret  and 
Dennis.  He  left  a  lot  of  land  and  house  in 
Springfield,  incumbered  by  a  mortgage.  One 
half  of  the  house  was  let  to  tenants,  and  the 
other  half  was  continuously  occupied  by  tbe 
family  until  it  was  sold  as  hereinafter  stated. 
Tbe  widow  died  in  lb74.  In  Feb.,  1875,  Ed- 
mund, tbe  oldest  SOD,  was  appointed  guardian 
of  Margaret  and  Dennis.  Hannah  was  of  age, 
an  invalid  and  unable  to  support  herself. 
Marraret  became  of  age  in  Semember,  1S77, 
and  Dennis  in  September,  1880.  In  Dec.,  1877, 
tbe  said  real  estate  was  sold  by  the  collector  of 
taxes  of  Springfield,  for  the  non-payment  of  the 
tax  assessed  thereon  for  tbe  year  1876,  amount- 
ing to  $29.16. 

Judgment  bad  been  rendered  for  the  penal 
sum  of  tbe  bond;  and  at  the  bearing  upon  tbe 

Suestion  as  to  tbe  amount  for  which  execution 
lould  issue,  the  presiding  Justice  reserved  for 
tbe  condderation  of  the  full  court  several  ques- 
tions which  we  will  proceed  to  consider,  so  far 
as  is  necessary  to  settle  tbe  rights  of  tbe  parties. 

1.  It  is  too  clear  to  admit  of  any  doubt,  that 
tbe  ^ardian  is  liable  both  to  Margaret  and 
Dennis  for  tbe  rents  of  the  half  of  tlie  bouse 
let  to  tenants,  which  he  received  or  which  he 
might  have  recdved  by  the  use  of  reasonable 
diligence.  The  finding  of  the  auditor  and  of 
the  presiding  Justice  upon  these  points,  is 
therefore  afBrmed. 

2.  We  are  of  opinion  that  the  guardian  is 
liable  to  Dennis  for  tbe  loss  to  him  of  the  value 
of  the  real  estate  sold  for  taxes.  It  is  the  duty 
of  a  guardian  to  use  reasonable  care  and  pru- 
dence in  muiagingand  protecting  the  estate  of 
his  ward.  When  the  estate  was  sold  and  for 
more  than  two  years  -thereafter,  Dennis  was  a 
minor,  having  no  control  over  his  property.  It 
was  tbe  duty  of  his  guardian  to  pay  tbe  taxes, 
and  it  appears  in  the  case  that  be  had  the  means 
of  paying  them,  derived  from  the  rents  of  the 
part  which  was  occupied  by  tenants.  He  is 
tiierefore  liable  upon  his  bond  for  the  loss  to 
Dennis  caused  by  this  neglect  of  duty. 

3.  Tbe  question  whether  be  is  liable  to  Hfer- 
garet  for  the  loss  of  her  share,  is  a  different  one. 
She  became  of  age  in  Sep.,  1877,  The  guard- 
ian's power  over  ber  estate,  and  his  duty  in  re- 
^rd  to  it,  then  ceased.  She  might  have  paid 
uie  taxes  before  tbe  sale,  or  have  redeemed  the 
estate  within  two  yean  after  the  sale;  and  it 
was  her  duty  to  do  so..  It  is  not  just  that  the 
sureties  on  her  guardian's  bond  should  be  held 
liable  for  a  loss  caused  by  her  neglect. 

4.  It  is  contended  that  the  defendants  are  li- 
able to  Dennis  for  bis  wa^es  which  were  de- 
voted to  the  support  of  tbe  family,  over  and 
above  the  value  of  his  own  support.  Tbe  facts 
bcaringupon  tbisqucstlon  arc  as  follows:  after 
the  death  of  tbe  {Mirents,  the  four  children  con- 
tinued to  occupv  the  bouse,  forming  one  family. 
Edmund  contriuuted  to  tbe  support  of  the  fam- 
ily, but  a  larger  pait  of  tbe  household  expenses 
were  paid  by  Dennis  out  of  wages  earned  by 
him.    No  accounts  were  kept  of  tbe  amounts 

j  expended  by  either  of  them.  Margaret  did  the 
!  housewoik,  and  Hannah  was  an  invalid,  unaUe 
i  to  work.  Dennis  was  an  industrious  man,  of 
j  good  character,  and  his  guardian  permitted  him 
j  to  receive  and  retain  to  his  own  use  tbe  wages 
i  earned  by  him.   He  voluntarily  applied  a  laige 
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portion  of  his  wages  to  tbe  support  of  the 
united  family,  as  before  stated.  It  is  not  coo- 
tended  that  there  was  any  a^^reement  that  the 
guardian  should  repay  Dennis  any  money  paid 
by  him,  though  it  might  be  more  than  the  fair 
▼ulue  of  hla  owD  support.  There  seems  to  have 
been  a  mutual  arrangement,  made  without  fraud 
or  imposition,  that  the  family  should  he  kept 
together,  each  contributing  to  its  support  ac- 
cording to  his  ability,  with  the  praiseworthy 
purpose  of  furnishing  to  the  children  a  home, 
with  the  ties  and  associations  of  domestic  life. 
It  was  not  contemplated  by  either  that  tbe 
gunrdian  was  to  repay  any  part  of  the  money 
advanced  by  Dennis,  and  the  law  will  not  im- 
ply a  promise  to  do  so.  He  can  be  held,  if  at 
all,  oiUy  ujK>n  the  ground  that  it  was  a  breach 
of  his  duty,  as  guardian,  to  permit  DenntB  to 
receive  his  wages  and  to  apply  them  to  the  pur- 
poae  to  which  they  were  applied.  It  may  be 
that,  under  some  circumstances,  a  ^oaraian 
vornd  be  guilty  of  a  breach  of  duty,  if  he  al< 
lowed  his  ward  to  receive  ail  his  wapes  or  in- 
come, and  apply  them  to  vicious  or  improper 
uses;  but  here  was  the  case  of  a  ward  approach- 
ing maturity,  competent  to  understand  his 
rights  and  to  take  care  of  his  expenditures,  of 
steady  and  industrious  habits  and  earning  mod- 
erate wages.  We  think  his  guardian  was  not 
guilty  of  any  breach  of  bis  duty  towards  the 
ward  when  be  allowed  him  to  receive  his  wages, 
and  to  a^ply  them  towards  the  support  of  an 
invalid  sister  and  maintaining  a  home  for  the 
family.  This  claim  of  the  plaintiiT  cannot  be 
allowed. 

5.  The  same  cooNderations  dispose  of  the 
claim  of  Margaret,  that  she  is  entitled  to  wages 
for  her  services  over  and  above  what  her  sup- 
port was  fairly  worth.  Ttiere  was  no  contract 
that  she  shouul  be  paid  any  wages,  express  or 
implied ;  there  was  no  fraud  or  imposition 
practiced  upon  her,  and  her  claim  cannot  be 
allowed. 

6.  As  the  amounts  which  both  wards  are  en- 
titled to  recover  do  not  reach  the  penal  sum  of 
the  bond,  it  is  unneceasaiy  to  discuss  the  ques- 
tion wluether,  if  oecessaiy,  Interest  could  be 
added  so  as  to  enlarge  the  liability  of  the  sure- 
ties beyond  tbe  penal  sum. 

The  result  is,  that  Dennis  is  entitled  to  exe- 
cution for  the  amount  found  to  be  due  him  as 
his  loss  of  the  refd  estate  and  the  amount 
found  due  him  for  the  rents;  and  Margaret  is 
entitled  to  execution  for  tbe  amount  found  to 
be  due  her  for  the  rents. 

Orders  aeenrdinglg. 


Samuel  OSBORN  et  nl. 
MARTHA'S  VINEYARD  R.  R.  CO. 

Areleasotby  one  of  several  Joint  vend- 

ora,  of  the  joint  claim  for  p^rment  for 
personal  property  sold,  binds  all  the 
vendors;  and  each  of  the  other  vendors 
is  thereafter  debarred  from  maintaining 
suit  against  the  vendee  for  his  share  of 
the  chum. 


0 
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(Decided  January  11, 1688.) 

N  report  from  the  Superior  (>mrt  for  Dukee 
Cotm^.   Judgment  for  itsfendant. 


This  was  an  action  of  contract,  commenced 
May  4.  1882,  by  Samuel  Osbora,  Jr.,  against 
the  defendant,  in  which  Shubael  L.  Norton  and 
Nathaniel  M.  Jemegan  were  joined  as  plaintiffs 
by  amendment  allowed  October  18,  1884. 

The  following  facts  appear  from  the  report: 
In  June,  1876,  the  three  plaintiffs  with  otber 
persons  were  directors  of  the  defendant  Corpora- 
tion, which  tbbn  wished  to  extend  its  railroad, 
but  had  neither  money  nor  credit  in  maritet  to 
enable  it  to  purchase  the  necessary  rails. 

The  plaintiffs,  to  enable  the  defendant  to 
make  the  extension  of  its  road,  bought  in  mar- 
ket twenty  tons  of  rails  at  (SO  per  ton,  in  their 

Erivate  capacity, giving  a  promiasory  notesicned 
y  all  three  of  them  to  the  vendor  Iheiefor, 
and  which  note  they  duly  paid,  and,  upon  re- 
ceipt of  the  rails,  sold  anil  delivered  the  same  to 
the  defendant  for  the  same  price  of  |600,  and 
took  from  the  defendant  no  note  for  the  debt  so 
created.  The  plaintiffs  botwht  the  rails,  in- 
tending to  sell  them  to  the  defendant  for  tbe 
same  price  which  they  paid  for  them,  and  not 
intending  to  make  any  proflt  in  tbe  transactioo, 
and  not  contemplating  any  loss.  The  $000  was 
a  fair  price  for  the  rails,  and  the  rails  were 
laid  by  the  defendant  on  the  extension  of  its 
road,  and  would  have  been  since  in  use  by  iL 
The  payment  of  the  said  priceof  $600  wasde- 
manded  of  defendant  as  early     July  1,  Itftfi. 

After  July  1,  1876,  the  defendant  Corporstioi) 
got  into  financial  distress,  was  wholly  unable  to 
pay  its  debts  and  was  threatened  with  proceed- 
ings in  bankruptcy  ;  and  n  plan  for  the  settle- 
ment of  its  debts  was  devised  and  urged,  br 
which  its  stock  was  to  be  surrendered  to  trust- 
ees and  new  cotiflcates  of  stock  to  he  Issued  si 
par  to  the  creditors  for  their  claims.  And.  hi 
pursuance  of  tbis  plan,  two  agreementii  woe 
drafted,  the  first  of  which  wax  to  be  signed 
stockholders  and  the  otber  by  creditors. 

Osbom  and  Jemegan  were  both  stockhold- 
ers, Osborn  holding  five  shares  and  Jemegan  s 
larger  number.  Osboro  was  not  a  creditor  of 
the  defendant  except  as  to  the  claim  for  the 
price  of  the  rails  so  furnished  as  aforesaid  and 
interest;  while  Jemc^;an  was  not  only  eqiiallv 
interested  in  that  claim,  but  was  also  a  larg^ 
creditor  of  tbe  Corporation  in  other  wa>'s.  Os- 
bom knew  of  the  proposed  plan  of  settlement, 
but  refused  to  accede  to  tbe  same  in  any  way. 
and  never  signed  or  promised  to  Mgn  either  of 
said  agreements,  or  to  accept  any  shares  of 
stock  in  payment  or  part  payment  of  said  debt 
for  rails. 

After  all  the  stockholders  but  Osbom  Iisd 
surrendered  their  stock,  Jemegan,  inordo'to 

I  cany  out  the  proposed  settlement,  on  April  6; 

1 1877,  bougiit  of  Osborn  his  five  shares  of  said 

!  stC)Ck  at  tlie  agreed  price  of  $875,  giving  there- 
for t)i8  notefor  that  sum  on  demand,  with  inter 
est,  and  at  the  same  time enteriu^  into  tiie  writ- 
ten agreement  with  Osborn,  which,  after  recit- 
ing said  sate  of  stock  and  the  giving  of  said 
note,  stipulated  "That  if  the  said  railmtdj^ 
be  sold  imder  execution  as  now  attached  and 
levied  upon,  or  if  tbe  sui  renderof  stookssnow 
proposed  and  the  settlement  with  the  credit<ffv 
according  tiiereto  as  now  propo«c<i  and  agreed, 
shall  not  be  made  within  sixty  days  from  tiie 
date  hereof,  then  the  said  sale  is  to  be  ronsiderea 
null  and  void :  the  certiflcates  of  said  five 

1  shares  of  stock  arc  to  b^^tumed.  to  nid  O- 
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born,  KDd  the  note  above  named  is  to  be  re- 
tarned  to  said  Jern^an;"  and  thereupon  said 
five  shares  of  stock  were  trsmferred  by  said 
Osbom  to  said  Jemegan,  and  by  him  to  the 
ttustees,  and  the  ori^al  certiflcates  thereof 
were  surrendered  to  the  Corporation:  and  the 
said  stockholders'  agreement  was  then  signed 

r'n  by  said  Jemegan  in  respect  of  saia  Ave 
es,  thus  completing  the  some. 
Thereafter,  Jemegan  and  Norton,  knowing 
that  Osbom  wholly  refused  to  accept  anything 
,  bat  money  in  paprment  for  the  debt  for  the  price 
of  the  rails  and  interest,  and  that  he  wholly  re- 
fused to  sign  or  accede  in  any  way  to  said  cred- 
itors' agreement,  and  the  defendant  Corporation 
also  knowing  that  Osbom  so  refused,  and  that 
be  claimed  that  Jemegan  and  Norton  had  no 
right  to  bind  him  to  any  settlenient  of  said 
cUira  except  a  payment  of  the  sune  in  money, 
ondertook  to  settle  said  claim  in  consideration  of 
six  afaans  of  said  stock  which  purported  to  be 
issued  in  pursuance  of  said  plan  of  settlement 
and  of  $11.80  in  cash;  and  a  certificate  for  two 
shares  of  said  stock  was  issued  to  and  accepted 
by  Jemegan,  and  another  certiflcate  for  two 
sfiares  was  issued  to  and  accepted  by  Norton, 
and  a  third  certificate  of  two  shares,  was  made 
out  in  the  name  of  Osbom  and  tendered  to  him, 
and  he  refused  to  accept  it,  and  thereupon  it 
wa.s  taken  and  accepted  foy  Jemegan  and  Nor- 
ton, and  it  still  stands  on  the  books  of  the  Cor- 
poration in  the  name  of  Osbom,and  the  certifi- 
cate thereof  has  ever  since  been  in  the  hands 
of  Jemegan  ready  to  deliver  to  him  If  he  would 
accept  it.  Jemegan  having  signed  a  receipt  for 
said  certiflcate. 

Upon  the  payment  of  said  $11.80  incash.and 
the  issuing  and  delivery  of  said  three  certificates 
of  stock  to  Jemegan  and  Norton,  they  gave  to 
the  defendant  a  receipted  bill  of  the  demand  for 
the  price  of  the  rails  and  interest,  and  a  receipt 
for  the  said  certificate,  as  follows: 

Hartha's  Yin^rd  Rail  Road, 
To  S.  L.  NortOD.N.  H.  Jeraegan.8.  08boro.Jr., 

1876.  Dr. 
June— To  20  tons  rails  at  $80,  $600 
*'  21      5  mo.  27  ds.  int  from  Nov. 

4  to  May  1,  17.70 


$617.70 

Settkd  by  6  sh.  stock,  $600 

Cash  paid,  11.80 
8.  L.  Norton, 
Nathl.  M.  Jemegan. 
Received  of  M.  Y.  Rail  Road  Co.  two  shares 
of  slock  in  name  of  8.  Osbom,  Jr. ,  which  I  am 
to  give  to  him. 

Nathl.  M.  Jemegan. 
This  bill  was  offered  to  Osbom  for  his  signa- 
ture, which  he  refused  to  give  and  denied  the 
ri^t  of  Jemegan  and  Norton  to  bind  him  by 
the  same. 

The  proposed  settlement  of  the  Company's 
indebtednesR  was  acceded  to  as  contemplated  by 
all  the  creditors  except  Osbom.  Afterwards 
Osbora  thought  suit  upon  said  note  of  April 
6, 1877,  against  Jemegan,  and  obtained  judg- 
ment for  the  amount  of  the  note  and  interest  and 
costs,  which  judgment  was  satisfied. 

Id  the  action  Jemegan  contended  that  the 
settlement  mentioned  in  his  agreement  of  April 
6,  1877.  had  not  been  made ;  but  it  was  not 
fonndasa  fact  that  the  racoveiy  against  him  In 
Mm. 


!  that  action  was  upon  the  ground  that  said  set- 
tlement had  been  made  according  to  the  terms 
of  that  agreement 

Before  the  allowance  of  the  amendment  by 
which  said  Jemegan  and  N(Wton  were  joined  as 
plaintiffs,  this  suit  was  tried  by  hiry  in  this 
court,  and  a  verdict  for  the  defendant  ordered 
on  the  ground  of  their  non -joinder  as  plaintifTs, 
which  Terdict  was  set  aside  on  the  allowance  of 
the  amendment,  and  a  new  trial  ordered. 

The  court  mled  that  upon  the  foregoing  facts 
it  was  not  required  to  find  for  the  defendant, 
and  fotmd  for  the  plaintiffs,  and  assessed  dam- 
ages in  the  sum  of  $306.60,  and  with  the  consent 
of  the  parties  reported  the  case  for  the  determi- 
nation of  the  Supreme  Judicial  Court. 

Mr.  C.  Q.  M.  Onnluun,  for  plaintiffs: 

Tenants  in  common  must  join  in  an  action 
for  an  entire  Injury  done  to  the  common  prop- 
erty. And  this  principle  is  equally  applicable 
to  an  action  of  amimjmt  when 'the  tort  is 
waived.    Gilmore  v.  Wilbur,  12  Pick..  120. 

Tenants  in  common  may  maintain  a  joint 
action  for  rent  under  a  sealed  lease  of  the  es- 
tate, although  by  an  agreement  annexed  to  the 
lease  and  made  part  thereof  it  is  stipulated  that 
half  the  rent  shall  be  paid  to  each.  Walt  v. 
Bindi,  4  Gray.  256. 

The  essential  element  of  a  partnership  is  an 
agreement  to  share  in  profltaimd  loss.  Bike*  t. 
Work,  6  Gray,  488. 

Where  two  ormore  persons  own  property  to- 
gether, without  any  agreement  to  share  profit 
and  losH,  as  in  this  case,  they  are  not  partners, 
but  only  tenants  In  common.  Merriuv.  Bart- 
lett,  6  Rck..  46;  Sikeay.  Werk,»iupra:  Thorn- 
dike  V.  DeWolf,  6  Pick.,  180;  French  v.  Price, 
24  Pick.,  18. 

If  two  persons  enter  into  an  arrangement  by 
which  one  is  to  fumish  a  yard  and  put  it  in  or- 
der for  manufacturing  bricks,  and  the  other  is 
to  fumish  materials  and  labor  for  making  the 
bricks,  which  are  to  be  divided  between  them 
when  made,  but  there  is  no  agreement  to  share 
the  profits  and  tosses  of  the  ousiness,  they  do 
not  become  partners  even  as  to  third  persons. 
Lalfontv.  FnUam,  183  Mass.,  588. 

A  party  cannot  plead  a  former  judgment  as 
an  estoppel  to  a  present  afstion,  unless  the  same 
point  is  put  in  issue  on  the  record  and  directly 
fotmd  by  the  jury.  Eaetman  t.  Cooper,  IS 
Pick.,  276. 

The  law  is  well  settled  that  judgment  in  a 
former  action  is  conclusive  only  when  the  same 
cause  of  action  has  been  adjudicated  l>etween 
the  same  parties,  or  the  same  point  has  been 

gut  in  issue  upon  the  record,  and  directly  found 
y  tiie  verdict  of  the  jury.  Gilbert  v.  Thomp- 
son, 9  Cush..  84)}. 
Mr.  Qeo.  A.  Torrey,  for  defendant: 
The  settlement  made  by  the  defendant  with 
Jemegan  and  Norton,  purporting  to  settle  the 
whole  claim  of  $600,  was  valiaand  binding 
upon  all  the  parties;  upon  Osbom  as  well  as  the 
others.  Their  claim  was  a  joint  one.  That 
has  already  been  decided  in  this  action,  and  the 
plaintiff  Osbom  has  acquiesced  in  the  decidon 
by  amending  the  action,  and  is  estopped  from 
denying  that  the  claim  is  joint.  If  hediddeny, 
it  would  be  tme  in  spite  of  his  denial.  "When- 
ever an  obligation  is  undertaken  by  two  or 
more,  or  a  nght  given  by  two  or  more,  it  is 
the  general  presumption      law  ^ 
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jfont  obligation  or  right."   1  Para.  Cont.,  11. 

"As  a  coDtrart  with  several  persona  for  the 
payment  to  them  of  a  sum  of  money,  is  a  joint 
(»Dtiiict  with  all,  all  the  payees  have  therein  a 
joint  interest  m  that  no  one  can  sue  alone  for 
bin  proportion.  So  the  designating  of  the  share 
of  each  will  not  create  smdi  a  severance  of  in- 
terest as  to  Buatain  a  several  action,  but  all 
must  Join  in  an  action  for  the  whole."   Id.,  18. 

So  if  a  sum  in  tolido  is  advanced  to  one  by 
many  persons,  the  promise  of  repayment  is  n 
promise  to  all  jointly.  And  if  the  several  per- 
sons raise  the  sum  by  separate  and  distinct  con- 
tributione.  but  when  raised  it  is  put  to;^ether 
and  advanced  as  one  sum,  then  the  promise  of 
remymcnt  Is  to  all  jointly.  Id.,  30. 

These  principles  are  elementary,  and  are  laid 
down  in  the  following,  among  numerous  cases: 
HiU  V.  Tucker,  1  Taunt.,  7;  v.  Jfoy,  I  Carr. 
&  P..  44. 

The  very  essence  of  a  joint  interest  is  that 
each  owner  may  control  the  whole  claim.  This 
is  about  the  only  distinction  between  Joint  and 
several  owneruiip.  In  personal  atmons,  one 
joint  tenant  nia;  release  the  whole.  Bac.  Abr. , 
oiv.  Bdetue. 

If  several  plaintiffs  sue  for  a  joint  demand, 
and  the  defendant  pleads  in  bar  an  accord  and 
satisfaction  with  one  of  the  plaintiffs,  but  with- 
out any  allegation  that  the  others  had  author- 
ized the  accord  and  satisfaction,  the  plea  is, 
severtbeleas,  good.  For  a  release  of  a  debt,  or 
of  a  claim  to  damages  by  one  of  many  who 
bold  this  debt  or  claim  jointly,  is  a  full  dis- 
cbar^of  It.   1  Pars.  Cont.,  35. 

A  joint  tenant,  it  is  said,  may  lawfully  dia- 
poee  of  the  whole  property.   2  Kent.  Com., 

Id  Avttin  v.  Hail,  18  Johns.,  286,  the  princi- 
ple is  laid  down,  or  rather  con^dered  as  an  un- 
questioned rule  of  law,  that  when  several  plaint- 
ins  must  join  in  bringing^  n  personal  action,  a 
release  by  one  joint  plainiiff  is  a  bar  to  the 
action. 

There  can  be  no  doubt  that  when  there  is 
such  a  unity  of  interest  as  to  require  a  joinder 
of  all  the  [mrties  interested  in  a  matter  of  per- 
sonal nature,  the  release  of  one  is  as  effectual  as 
the  release  of  all.  Spencer,  in  Decker  v. 
Liringtiton,  15  Johns.,  479. 

Osbom  is  clearly  bound  by  the  settlement  be- 
tween his  co-owners  and  the  defendant,  but  he 
has  his  remedy  against  his  partners  in  the  en- 
terwise,  if  he  can  show  any  damage.  Sh^rd 
V.  Birharde,  2  Gray,  434. 

Gardner.  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  originally  commenced  by 
Samuel  Osbom,  Jr.,  one  of  the  plaintiffs.  Aft- 
er trial  of  the  case,  the  original  plaintiff,  Os- 
bom, moved  to  amend  his  writ  by  adding  as 
joint  plaintiffs  with  him,  Norton  and  Jeraegan, 
which  motion  was  allowed.  The  action  tlien 
proceeded  upon  the  all^Uon  in  thdr  declara- 
tion that  the  defendant  owed  the  three  plaintiffs 
$200  according  to  the  accoimt  annexed,  which 
was  for  six  and  two  thirds  tons  of  iron  rails  at 
$80  per  ton. 

The  firat  question  which  arises  is,  whether 
the  contract  made  by  the  plaintiffs  with  defend- 
ants was  joint  or  scvenU.  The  report  finds 
that  the  three  plaintiffs  purchased  twenty  tons 
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of  iron  rails  in  their  own  names,  giving  a 
promissory  note  signed  by  the  three,  to  the 
vendor,  therefor.  In  this  purchase  there  was 
no  reference  to  any  separate  interest  of  the  pur- 
chasers in  the  iron  rails,  and  they  became  joint 
owners  thereof.  TTiey  then  sold  the  raifc  to 
the  defendant,  making  no  reservation  of  any 
single  interest  in  any  one  of  the  vendors.  The 
defendant  promised  to  pay  the  three  pl^ntiffs 
therefor,  jointly  not  separately,  the  price.  'Dris 
contract  was  joint,  the  several  payees  having 
therein  a  joint  interest,  so  tliat  no  one  could  sue 
for  his  pi-oportion.  When  Ihey  jointly  under- 
took to  sell  the  rails  in  one  mass  to  the  defend- 
ant, th^  held  themselves  out  to  be  joint  own- 
ers, voluntarily  assuming  that  rclatftai  to  the 
property  sold,  to  the  defatdant.  The  oontrul 
became  a  joint  contract,  the  plaintiffs  bdnjt 
joint  creditors,  not  several,  of  the  defendant, 
a  Chit.  Cont.,  1340,  llth  Am.  ed. 

The  three  owners  represented  in  effect  that 
they  had  a  common  interest  in  the  property, 
without  any  difference  in  their  respective  inter 
ests  and  posset^tons,  and  that  payment  via  to 
be  made  of  the  entire  sum. 

The  two  plaintiffs,  Norton  and  Jemegan,  in 
behalf  of  themselves  and  of  Osbom,  settled 
with  the  defendant  for  the  amount  due,  in  ful! 
payment  and  satisfaction  of  their  demand, 
receiving  as  payment,  in  part  money,  and  in 
part  shares  oi  stock  in  the  defendant  Corpora- 
tion. 

The  phiintiff,  Osbom,  insists  that  be  Is  nol 
bound  by  this  settlement,  and  that  in  the  name 
of  the  three  vendors  he  can  recover  in  nun^ 
that  portion  of  the  originAl  indebtedness  to 
which,  as  between  himself  and  bis  ftssoclalcs, 
he  was  entitled. 

The  interest  of  the  tiiree  pl^ntifEs  in  thdr 
joint  claim  a^nst  the  defendant  was  suditbat 
each  had  an  interest  in  the  entire  claim.  One 
of  them  had  not  only  an  Interest  in  the  third 
which  might  be  his  share,  but  also  in  the  two 
thirds  belonging  to  the  others.  It  has  been  set- 
tled in  this  action  that  one  cannot  maintain  an 
action  for  his  share;  the  three  must  join  in  (he 
suit,  because  each  one  has  a  joint  interest  in  the 
entire  amount  due  them,  and  in  every  pari 
thereof.  Osbom  is  debarred  from  bringing  suit 
for  his  third  part,  because  Norton  and  Jemegan 
own  that  third  as  fully  as  does  Osbom.  Each 
having  Euch  an  interest  in  the  debt  due,  one 
being  unable  to  sue  for  the  whole  or  his  »harr 

;  thereof,  it  followtt  that  each  one  being  interested 
in  the  entire  claim  can  settle  it  with  the  defend- 
ant. £ach  of  the  three,  by  the  manner  of  ht 
dealing  with  the  defendant  and  with  the  pra^ 

{ erty,  lus  effectually  authorized  his  partners  In 
the  contract  to  dispose  of  his  interest  by  pay- 
ment, settlement  oraccoi-dandsatisfacti^m,  and 
to  release  the  defendant  from  its  obligation  un- 
der the  contract.  1  Pars.  Cont.,  25. 
In  this  case  there  was  no  formal  release  l^^ 

i  writing  underseal.   The  plaintifls,  Norton  and 

'  Jemegan,  upon  the  settlement,  "gave  to  the 
defendant  a  receipted  bill  of  the  demand  for 
the  price  of  the  nuls  and  interest."  The  deliv- 
ery of  the  shares  of  stock  by  the  defendant  to 
the  plaintifls,  and  the  payment  of  the  money, 
were  accepted  in  satisfaction  and  payment  of 
the  debt.  It  was  an  accord  and  satisfaction  tn- 
conditional,  actually  executed  and  accepted. 
This  operated  tp  release-ttte  defendant  from 
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ftutber  liaUlity  upon  the  contract.  No  partic- 
ukr  form  of  woras  is  necessary  to  constitute 
a  valid  release.  "Any  words  which  show  an 
evident  intention  to  renounce  the  claim  upon, 
or  to  discharge  the  debtor  are  sufficient.  2 
Chit.  Cont.,  11th  Am.  ed.  1116. 

The  plaintiff  in  his  argument  has  not  urged 
that  tbifi  aettlement  was  not  in  effect  a  release. 
If  this  transaction  between  the  parties,  if  as- 
sented to  by  all  who  partidpated  in  it,  was 
such  as  to  release  the  defendant  from  all  lia- 
bility to  Norton  and  Jcrneeac,  of  which  there 
is  no  contention,  then  it  follows  that  the  release 
of  two  was  the  release  of  all.  When  there  is 
such  a  unity  of  interest  as  to  require  a  joinder 
(tf  all  the  parties  Interested  in  a  person^  action, 
the  release  of  one  is  as  effectnal  as  the  release 
v£  all.  Au^n  v.  t/all,  18  Johns.,  386;  Btfker 
V.  Livingston,  15  Johns.,  470. 

In  this  case  fraud  is  not  set  up,  nor  is  there 
any  suggestion  of  fraud  in  the  transaction. 
The  sett^ment  was  in  effect  an  accord  and  sat- 
isfaction, which  operates  as  a  release.  Wattaee 
V.  KeitaU.  7  Mees.  &  W.,  272. 

Tlie  settlement  made  by  N<ntOD  and  Jenu^an 
with  the  defendant  released  the  defendant  from 
further  liability  upon  itscontract  with  the  pltdnt- 
jtts,  and  the  action  cannot  be  maintained.  By 
&e  tenns  of  the  repwt,  there  must  be  judg- 
ment/or  d^ndant. 


Battle  A.  KNEIL,  Admrx., 

V. 

Francis  8.  EGLE8T0N,  Admr. 

1.  The  iiica.pa.eity  of  husband  and  wife 
to  maJke  eontraets,  the  one  with  the 
other,  remains  in  this  State  as  at  com- 
mon law. 

S.  Henoe,  a  loan  made  by  a  wife  to  her 
hnaband  is  not  recoverable  in  an  ac- 
tion at  law  by  the  personal  represent- 

atiTo  of  the  wife  against  the  personal 
representative  of  the  husband.  The  case 
is  not  affected  by  the  fact  that  the  wife 
sarvived  her  husband. 
S.  The  inference  that  If  one  contract  Is 
rapndiated  another  must  be  Inferred 
as  against  the  party  who  has  profited 
by  the  first,  cannot  arise  where  the 
parties  were  not  competent  to  make 
any  contract. 

(Hampden— Deolded  October  24, 1886.) 

/ANplaiotifl'sexceptions  taken  in  the  Superior 
W  Court  of  Hampden  County.  Ovemiied. 

This  is  an  action  of  contract  by  the  adminis- 
tntrix  of  the  estate  of  Waitey  Ann  Noble,  de- 
cewed,  against  the  administrator  de  bom's  non 
of  theestote  of  Augustus  Noble,  deceased,  to 
recover  the  sum  of  $1,100. 

Upon  the  reading  of  the  papers,  and  it  ap- 
pealing from  tlie  statemcntsof  counsel  tliat  Au- 
ffostos  noble  and  Waitey  Ann  Noble,  in  their 
Bfetime,  were  husband  and  wife,  and  that  this 
snitwas  brought  to  recover  from  the  husband's 
estate  the  above  named  sum  of  money  which 
be  received  from  his  wife  bein^  her  separate 
property,  a  few  months  before  his  death,  upon 
his  promise  to  return  it  or  a  like  sum,  to  her  in 


a  short  time,  the  trial  court,  without  hearing 
any  evidence  in  the  case,  ruled  that  the  action 
could  not  be  maintained  either  in  the  count  for 
money  loaned,  nor  on  the  count  for  money  had 
and  received,  and  rendered  judgment  for  de- 
fendant, it  being  a  jury -waived  case;  to  which 
ruling  the  plaintiff  excepted. 

Mr.  A.  M.  Copeland,  for  plantiff  : 

The  money  which  is  sought  lo  be  recovered 
by  this  suit  was  the  separate  property  of  Mr»; 
Noble,  over  which  her  husband  had  no  control.  ' 
Pub.  titat.,  eh.  147,  ^  1. 

She  could  have  made  a  contract  touching 
this  property  with  anyone  except  her  husband, 
without  his  consent   Id.,  §  2. 

She  could  not  have  transferred  it,  either  by 
loan  or  gift,  to  her  husband.  Id.,  i  8;  Eilgerfy 
V.  W/udan,  106  Mass.,  307. 

No  lawful  title  to  this  money  passed  to  Mr. 
Noble,  whether  it  came  into  his  hands  with  or 
without  Mrs.  Koble's  consent.  It  still  remained 
her  separate  property,  and,  he  dying  before  her, 
it  can  be  recovered  from  his  estate  oy  an  action 
for  money  had  and  received.  At  the  death  of 
her  husband,  Mrs.  Noble  was  in  a  podtion  sim- 
ilar to  the  wife  under  the  common  law,  where 
the  husband  had  not  reduced  her  personal  prop- 
erty to  poesessioD  in  his  lifetime.  See,  Stanuood 
T.  ^ntffood,  17  Mass.,  57;  Hameard  v.  Hay- 
u»»t7.  20Pfck.,5n;  PA«Iiwv.pA«tot,20Pick., 
556. 

Our  statutes  have  so  changed  the  rule  of 
common  law  as  to  the  rights  of  husband  and 
wife,  that  the  husband  cannot  become  the  own- 
er  of  his  wife's  property  during  her  lifetime, 
without  the  intervention  of  a  third  party.  A 
husband  cannot  deprive  his  wife  of  her  right  to 
her  separate  property.  Thornton  y.  (ySuUivan, 
6  Allen,  808;  Pub.  Stat.,  ch.  147,  %  8. 

An  action  for  money  had  and  received  will 
lie  lo  recover  this  money  of  the  estate  of  Au- 
gustus Noble.  It  is  not  necessary  that  there 
should  have  been  a  contract  between  the  hus- 
band and  wife.  2  Oreent.  Ev.,  ^  117;  Hall  v. 
MarOon,  17  Mass.,  579;  Maaon  v.  Waite,  17 
Mass.,  5t;3;  Skinner  v.  Bank,  4  Allen,  200. 

The  coimt  for  money  had  and  received  is  in 
the  nature  of  a  bill  in  equity, where  nothing  re- 
mains to  be  done  but  the  payment  of  money. 
Buttrick  v.  Kinn,  7  Met.,  28;  2  Oreenl.  Ev..  ^ 
117;  Wi*ma»  r.  Lyman,  7  Mass..  288;  Seteau 
V.  Patch,  132  Mass.,  826,  828. 

After  a  divorce  a  vinculo  had  been  decreed 
to  the  wife,  she  was  permitted  to  recover  of  the 
husband  in  this  form  of  action,  the  proceeds  of 
certain  promissory  notes  given  to  ber  before 
marriage,  which  were  received  by  him  after  tfae 
divorce.    Legg  v.  Legg,  8  Mass.,  99. 

The  statutes  removing  the  restrictions  upon 
the  right  of  married  women  to  hold  and  denl 
with  their  separate  property  in  the  same  manner 
as  though  they  were  sole.were  made  for  the  pur- 
pose of  secunng  to  married  women  substantial 
rights,  and  it  was  intended  that  those  rights 
should  be  protected  and  enforced  by  the  courts. 
The  principal,  perhaps  the  only  restrictions 
upon  the  complete  enjoyment  of  these  rights, 
are  as  to  contracts  and  eifts  and  as  to  suits  be- 
tween htuband  and  wife.  But  the  cases  are 
numerous  where  wives  have  recovered  money, 
and  where  they  have  sustained  their  rights  m 
courts,  where  the  right  to  recover  does  not  in- 
volve the  question  of  a  direct  contract  1 
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husband  and  wife,  or  a  suit  against  the  husband. 
.Savage  v.  Winchetter,  15  Gray,  453;  Steams  v. 
Bulleru.  8  Allen,  581;  Bemit  v.  Gall,  10  Allen. 
Degnan  v.  Fair,  136  Mass.,  297. 

This  distinction  is  discussed  in  Jadaon  v. 
PariM,  10  Cush.,  560. 

The  righta  of  the  wives  in  some  bankruptcy 
cases  reported,  to  wit :  Be  Blandin,  1  Low. 
Dec.,  543;  Inre  Btgelow,  2  Nat.  Bank.,  Reg. 
2d  ed.,  556,  were  no  greater  than  the  right  of 
plaintiff  in  the  case  at  bar. 

Foiclev.  rOTTfj/,  185  Mass.,  87,  seems  to  have 
been  decided  upon  two  grounds:  first,  that  no 
contract  can  be  made  between  husband  and 
wife;  second,  that  no  action,  either  at  law  or 
equity,  can  be  maintained  to  recover  money 
where  the  husband  must  necessarily  be  made 
a  party.   This  case  avoids  both  those  objections. 

But  in  Apcr  v.  Aptr,  16  Pick.,  327,  a  wife 
maintained  a  bill  in  equity  against  her  Inusband 
and  a  trustee  to  enforce  the  e.Yecation  of  the 
trust,  and  he  was  compelled  to  account  for  the 
rents  and  profits  of  the  trust  estate. 

This  court  recognizes  the  obligation  of  the 
husband  to  restore  to  the  wife  her  money  used 
by  him,  so  that  a  repayment  to  her  of  money 
borrowed  of  her  by  her  husband  is  good,  even 
as  against  his  creditors.  Atlantic  Jfat.  Bank 
V.  Tatener,  180  Mass.,  407;  Draper  v.  Buggee, 
188  Mass.,  m 

We  claim  there  was  an  hnplied  trust,  in  that 
it  does  not  appear  that  the  wife  consented  of 
herown  freewill,  to  the  husband  receivingthis 
money;  the  fair  presumption  is  that  she  acted 
under  his  coercion,  and  that  he  wrongfully  ap- 
propriated tlie  money  to  his  own  use.  See,  Tur- 
nery. Nye,  7  Allen,  181. 

Ur.  xLenvy  Fuller,  for  defendant : 

Husband  and  wife  are  one  person  in  law  ; 
neither  can  maintain  an  action  at  common  law 
against  the  other.  2  Kent,  Com.,  6th  ed.  139; 
.fambs  v.  Hdser,  118  Mass.,  157. 

The  common  law  in  relation  to  husband 
and  wife  has  been  modified  and  altered  by  stat- 
ute, but  not  in  relation  to  the  matter  of  suits  be- 
tween each  other.   Pub.  Stat.,  ch.  147,  3,7. 

If  tiie  plaintiff  sef^  to  recover  in  tiiis  case, 
because  toe  action  is  not  brought  bf  the  wife 
against  the  husband,  but  by  the  administratrix 
01  the  wife  against  the  administrator  of  the 
husband,  she  must  be  equally  unsuccessful. 
Jac/OK/nv.  Parke,  10  Cush.,  550;  Ingham  v. 
WhiU,  4  Allen,  413;  Abbott  t.  Winchester,  106 
Mass.,  116. 

A  contract  between  husband  and  wife  has  no 
validity  in  law ;  m  a  mere  QuIliQr.  The  death  of 
one  or  both  the  parties  and  the  appointment  of 
an  administrator,  cannot  give  to  a  nullity  va- 
lidity. Ingham  v.  White,  4  Allen,  416;  Bamttw. 
Basaett.  112  Mass.,  99. 

The  case  does  not  find  that  the  money  was 
delivered  to  the  husband,  in  iru^t;  or  that  the 
husband,  wrongfully  and  agamst  the  consent 
the  wife,  received  and  appropriated  the 
money  to  his  own  use.  Turner  v.  Nye,  7  Al- 
len, 181. 

When  a  wife,  with  her  own  hand,  pays  money 
of  her  separate  property  to  her  husband,  there 
is  DO  presumption  in  law  that  he  received  it  in 
trust  for  her;  the  burden  of  proof  is  upon  her 
to  show  the  fact.  Jaeobay.  ileder,  113  Mass., 
160. 

When  there  1»  any  remedy  between  husband 
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and  wife,  it  is  exclusively  in  equi^.  Story, 
Eq.  Jor.,      1867,  1368. 

Devenst  J*.,  delivered  the  opinion  of  the 
court : 

We  do  not  perceive  how,  conedstoiU^  with 
well  settled  principles,  the  plaintiff  in  ttus  case 
can  recover.  While  by  statute  the  wife  may 
make  contracts  in  the  same  manner  as  if  she 
were  sole,  no  authority  has  been  given  by  which 
husband  and  wife  may  make  contracts  each 
with  the  other.  Stats.  1874,  ch.  184,  g  1;  Pub. 
8tat.,  ch.  147,  3. 

Their  le^  incapacity  thus  to  contract  re- 
mains at  common  law.  At  law  it  has  been  re- 
peatedly decided  in  this  Commonwealth  that  a 
promissory  note  or  anv  other  {wrsonal  contract 
between  Uie  husband  and  wife  is  absolutely 
void.  Ingham  v.  White,  4  Allen,  413;  Faaie 
V.  Torrey,  186  Mass.,  87. 

A  contract  with  the  wife  for  payment 
money  by  the  husband  is  a  nullity,  and  his  re- 
tention of  the  money  is  not  a  conversion.  Ba»- 
sett  V.  Basaett,  112  Mass.,  99. 

Even  when  the  wife  transferred  a  promissory 
note  to  a  third  person,  which  had  been  made  to 
her  by  her  husband  so  that  the  mere  disability 
to  sue,  arising  out  of  the  marital  relation,  was 
removed,  sucn  person  could  not  maintain  the 
action.   Ingham  y.  White,  ubimpra. 

In  the  case  at  bar,  the  fact  that  the  wife  sur- 
vived the  fausttand  could  not  make  that  a  good 
contract  which  was  originally  a  nullity.  Butler 
V.  Ives,  189  Mass.,  303,  is  quite  distingiushable, 
the  contract  there  consld««d  bdng  valid  at  Us 
inception. 

The  plaintiff  contends  that  under  her  declara- 
tion which  contidned  two  counta,  one  for  the 
loan  of  money  and  Uie  other  for  money  had  and 
received,  the  latter  permitted  the  court  to  deal 
with  the  transaction  on  equitable  principle8,aDd 
that  the  presiding  Judge  erred  m  declining  to 
receive  evidence  as  to  the  transaction.  But  the 
presiding  Judge  did  not  decline  to  receive  evi- 
dence; he  ruled  simply  upon  the  statement  of 
counsel  that  the  husband  received  the  money 
sued  for  "a  few  months  before  tus  death,  nprai 
his  promise  to  return  it  or  a  like  sum,  to  her  in 
a  short  time."  liie  plaintiff  did  not  express 
any  wish  to  prove  any  case  under  the  second 
count,  except  as  it  mi^ht  be  sustained  by  proof 
of  this  statement,  which  was  applicable  to  each 
count.  By  this  no  evidence  was  shown  upoo 
which  any  trust  could  have  been  raised  in  the 
plaintiff's  favor,  if  a  trust  could  properly  have 
been  dealt  with  under  the  count  for  money  had 
and  received.  No  property  of  hers  had  passed 
into  her  husband's  hands  under  any  circum- 
stances which  would  authorize  any  inference 
that  it  was  to  be  held  or  kept  as  her  separate 
property.  The  relfition  which  they  had  estab- 
lished with  each  other  was  that  of  borrowct- 
aod  loider  simply,  and  the  contract  tbey  had 
thus  assumed  to  make  was  a  ntillity.  Fnelev. 
Torrey,  ubi  supra. 

It  has,  indeMl,  been  held  that  where  one  ren- 
ders service  or  conveys  property,  as  the  stipu- 
lated consideration  of  a  contract,  within  the 
Statute  of  Frauds,  if  the  other  party  refuses  to 
perform  and  seta  up.  the  Statute,  the  value  oi 
such  service  or  property  may  be  recovered, 
llie  obligation  which  would  mae  from  the  re- 
ceipt or  retention  of  value  to-xetum  or  pay  for 
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the  same  is  not  overridden,  becaiwe  the  words 
of  a  form  of  contract  whicb  dtd  not  Und  the 
mrty  repudiating  it  were  uttered  at  the  time. 
ftKWi  T.  Pnrk^r,  137  MaSB.,  809. 

Between  parties  competent  to  contract,  it  is 
reaaonaUe  to  infer  that  the  party  failing  to  per- 
form that  which  he  had  agreed  to  do,  and  yet 
which  be  might  lawfully  do,  promised  that  if 
he  availed  himself  of  his  right  of  rescis^on,  he 
would  return  that  whicb  he  received,  and  that 
the  value  received  or  retained  by  him  was  so 
received  only  on  these  terms.  In  Bacon  v. 
Parker,  the  parties  were  competent  to  contract 
with  each  other,  but  the  inference  that  if  one 
ctHitract  was  repudiated  another  must  be  tn- 
fened  could  not  arise,  where  parties  were  not 
CMDpeteat  to  make  any  contract. 

Eeeeptioju  overruled. 


Qeorge  BOWEER,  Tnutee, 

V. 

Henrietta  BRADFORD. 

A  married  woman  is  not  liable  on  a  con' 
tract  made  by  her  hmiband  for  a  part* 
nership  comiisting  of  himself  and  his 
wife.  Husband  and  wife  cannot  enter 
into  a  contract  of  co-partnership. 

(Decided  Jaouarv  fl.  1888.) 

ON  rsport  from  the  Superior  Court,  Essex 
County,  upon  a  venlict  directed  for  defend- 
ut.  Ju^ment  on  verdict. 

This  was  an  action  of  contract  to  recover  for 
rent  of  a  store. 

Against  the  defendant,  Amos  C.  Bradford, 
who  liad  filed  a  suggestion  of  insolvency  since 
the  suit,  judgment  was  entered  in  the  suit, 
with  stay  of  execuUon.  The  trial  then  pro- 
ceeded solely  against  the  defendant  Henrietta, 
who  was  the  wife  of  Amos. 

The  plaintiff  offered  evidence  tending  to  show 
that  the  defendant,  Amos  C.  Bradfora,  called 
upon  him  with  reference  to  hiring  the  store  in 
(TOestion,  and  agreed  as  to  price.  The  plaintiff 
then  offered  to  prove  the  following  facts,  viz. : 
that  at  the  time  of  the  hhing,  the  plaintiff  asked 
the  defendant,  Amos  C.  Bradford,  who  was  to 
occumr  the  store;  and  he  replied  that  it  was  for 
himself  and  wife,  and  passed  the  plaintiff  acard 
with  the  name  of  "Mr.  AMrs.  A.  C.  Bradford" 
printed  thereon,  saying  that  was  the  style  under 
which  thev  were  going  to  do  business;  that  tliey 
had  been  doing  business  at  Barre,  Vt.,  under 
the  same  style.  Sirs.  Bradford  was  not  present 
when  this  conversation  took  place;  and  witness 
never  had  an^  talk  with  her  about  the  rent  or 
M  to  responsibility.  The  terms  of  the  hiring 
wwe  agreed  on  at  this  interview.  The  plaint- 
iff then  offered  evidence,  which  was  admitted 
^  bene,  that  after  the  goods  came  to  the  store, 
Mrs.  Bradford  was  there  most  of  the  time  ar- 
■vigiog  the  goods,  marking  them  and  giving 
directions  about  the  same  to  a  clerk  employed; 
tbat  thegooda  which  the  defendants  had  left  at 
Barre.  Vt.,  were  Invught  to  Salem,  and  those 
nlable  at  that  season  of  the  year  were  put 
into  the  store  ;  that  the  rest  were  stored  at  their 
rendence;  that  Mrs.  Bradford  was  at  the  store 
{"Bquently  and  making  sales  to  customers  when 
Ikt  htKoimd  was  not  there;  that  he  was  not 


oftoi  seen  there;  that  while  arranging  the  goods 
intbestore,  Mrs.  Bradford  gave  directions  about 
some  whitewashing,  and  afterwards  the  plaint- 
iff bad  some  alterations  of  stucco  work  and  gas- 
liebt  made  under  her  directions,  during  neiuier 
oi  which  times  was  her  husband  present;  that 
the  books  which  they  kept  at  Barre,  Vt. ,  were 
the  same  kept  in  Salem,with  continuous  charges 
and  no  change,  but  the  witness  saw  no  name 
there,  either  of  Mr.  or  Mrs.  Bradford. 

The  plaintiff  further  offered  evidence  that  at 
a  former  trial  of  this  case.  Mrs.  Bradford  testi- 
fied that  she  purchased  most  of  the  goods  that 
were  purchased  for  the  store  in  Salem;  that 
sometimes  her  husband  accompanied  her  to 
Boston  to  make  purchases,  when  she  was  not 
well;  and  further  offered  evidence  to  show  that 
the  husband  had  made  three  several  purchases 
of  goods  of  a  firm  in  Boston,  and  gave  direc- 
tions to  have  them  sent  to  Balem ;  tbat  bills  were 
sent  to  Salem  in  the  name  of  Mr.  &  Mrs.  A.  C. 
Bradford,  and  all  but  the  last  bill  was  paid,  but 
there  was  no  evidence  as  to  payment  by  Mrs. 
Bradford;  tbat  in  a  tray  upon  the  counter  in  the 
store,  were  cards  with  the  name  of  "Mr.  &Hrs. 
Bradford,  Fashlcmahle  Millinery  and  Faney 
Gk>ods,  Main  Street,  Jackson  Block,  Barre, 
Vermont,"  printed  thereon;  also  a  packageof 
wrapping  paper  with  tbe  same  printing  thereon 
in  large  letters,  which  was  used  to  do  up  bundlea 
of  goods  sold  from  tbe  store. 

The  plaintiff  asked  the  court  to  rule  that  the 
defendants  under  our  statutes  could  carrv  on 
business  as  partners;  tbat  upon  the  eviaence 
offered  and  admitted  de  bene  the  plalntift  cotild 
recover  against  both  defendants  as  tenants  in 
common.  Tbe  court  declined  so  to  rule,  but 
ruled  tliat,  upon  tbe  offer  of  proof  and  evidence 
put  in,  there  was  no  competent  evidence  upon 
which  this  action  could  bie  maintained,  and  di- 
rected a  verdict  for  the  defendant,  Henrietta 
Bradford. 

Mr.  C.  Bewail,  for  plaintiff: 

Tbe  court  should  have  allowed  tbe  case  to  go 
i  to  tbe  jury  with  proper  instructions,  to  say 
'  whether  the  wife  adopted  and  ratified  tbe  ar- 
rangements made  by  the  husband  for  their  joint 
occupation  of  the  store.  Hev>e«  v.  Parkman,  20 
Pick.,  90;  Clement  V.  Jon£$,  12  TAaaa.,  90:  Con- 
rad V.  Abbott,  183  Mass.,  880,  and  cases  cited. 

Id  Thayer  t.  White,  12  Met.,  844,  the  court 
held,  when  "goods  were  sold  tbe  defendant's 
son  without  authority  and  a  notice  sent  defend- 
ant, that  the  silence  of  the  defendant  in  not  re- 
plying to  the  notice  was  a  ratification." 

In  Foeter  v.  B<KkweU,  104  Mass.,  170.  it  was 
held  that  a  notice  sent  to  the  principal  of  the 
purchase  of  goods,  which  bad  not  beenauthOT- 
ized,  silence  on  bis  part  after  receiving  notice 
was  a  ratification. 

ifem-K.  Oaaton  ft  Whitney,  for  defend- 
ant: 

So  far  as  the  evidence  offered  tended  to  show 
that  Mr.  and  Mrs.  A.  C.  Bradford  were  part- 
ners, and  that  the  store  was  hired  for  paitner- 
diip  uses,  it  was  incompetent.  In  this  Com- 
monwealth a  wife  cannot  be  the  partner  of  her 
husband,  and  she  is  not  liable  for  debts  con- 
tracted in  the  name  of  herself  and  husband  as 
putners.  Lord  v.  jparl^,  8  Allen,  137;  P(«- 
vusr  y.  Lord,  7  Allen,  481;  Pub.  Stat.,  eh.  147, 

The  Judge  below  was  ririit  in  ztdhurtihafl 
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there  wss  no  evidence  offered  on  whiclv  the  { 
plaiatifl  could  i-ecover  against  Mrs.  Bradford  as ; 
tenant  in  common.   In  such  cases  it  is  compe- 1 
tent  for  the  Judge  to  take  the  case  from  the  | 
jurj'.    KendaU-v.  Boston,  118  Mass.,  284;  Cot- 
ton V,  Wood,  8  C.  B.  N.  S.,  666;  Ifamtnack  v. 
White,  11  C.  B.  N.  a,  688;  Mamoni  v.  Doi^- 
Jfl*.  6  L.  R  Q.  B.  Div.,  146. 

Morton,  Gh.  J. ,  deUvered  the  opinion  of  the 
court: 

The  ruling  of  the  court  directing  a  verdict  for 
the  defendant,  Henrietta  Bradford,  was  right. 
There  was  no  evidence  which  would  support  a 
verdict  against  her.  The  contract  was  made 
with  her  husband.  If  the  evidence  tended  to 
prove  aoYthingagainst  Mrs.  Bradford.it  showed 
that  be  [her  husrand]  undertook  to  hire  the  store 
for  a  partnership  consisting  of  himself  and  his 
wife.  It  has  no  tendency  to  prove  any  other 
ground  of  liability  of  his  wife. 

But  a  husband  and  wife  cannot  enter  into  a 
contract  of  co-partnership.  Pub.  Stat.,  cb.  147, 
g  2;  muin^  V.  Lord,  7  Allen,  481. 

She  is,  therefore,  not  liable  as  co-partner  for 
the  rent  of  the  store. 

Judgment  on  thevenUet. 


George  F.  STONE 

V. 

Inhabitants  of  ATTLEBOROUGH. 

Ad  Mstion  is  not  maintainable  against  a 
town  for  a  personal  injury  which  was 
not  reoeiTed  within  the  limits  of  a 
highway  which  the  town  was  bound  to 
keep  in  repair. 

(Deoiaed  November  4,  UBS.) 

THIS  is  an  action  of  tort  for  injuries  claimed 
to  have  been  received  by  plaintiff  while 
travelingalong  a  public  way  in  the  Town  of  At- 
tleborough,  through  an  alleged  defect  in  said 
way,   Mtcepttont  vvemiled. 

The  notice  which  was  given  to  the  Town  with- 
in thirty  days  after  the  injury  was  as  follows: 
"I  hereby  notify  you,  that  upon  Sunday,  March 
11.  1883,  at  or  about  three  o'clock  in  the  morn- 
ing, while  passing  over  the  sidewalk  upon  the 
westerly  side  of  Washington  Street  in  said  At- 
tleborough,  North  Village,  abutting  Guild's 
Block,  so  called,  and  directly  adjoining  the 
store  of  Burton  &  Williams,  druggists,  I  fell 
and  received  severe  bodily  injuries;  said  fall  and 
Uie  consequent  injury  was  caus«l  by  a  defect  in 
the  construction  of  said  sidewalk,  for  which  de- 
fect and  resulting  injury  I  hold  said  Town  of 
Attleborough  responsible." 

No  evidence  was  offered  tending  to  show  the 
intention  with  which  the  notice  was  given,  or 
its  effect. 

Upon  the  conclusion  of  the  plaintiff's  evi- 
dence, the  defendants  asked  the  court  to  rule  that 
the  plaintiff  had  failed  to  make  out  his  case  and 
that  the  defendants  were  entitled  to  a  verdict; 
flrst,  because  the  plaintiff  had  not  shown  any 
defect  in  the  way;  second,  because  the  notice  to 
the  Town  was  insutQcient;  and  third,  because 
the  place  where  the  injury  occurred  was  out- 
side the  limits  of  the  public  way. 
18> 


The  counsel  for  the  plaintiff  thenstated  to  the 
court  that  the  plaintiff  was  unable  to  prove  that 
the  place  where  the  accident  occurred  waswith- 
in  five  feet  of  the  curbstone. 

I^ie  court  ruled  as  retjuested  by  the  defend- 
ants and  directed  a  verdict  for  the  defendants, 
and  plaintiff  exceed. 

Memn.  Wm.  H.  Fo:c  and  F.  B.  Bjrram. 
for  plaintiff. 

Meg»rs.  Walter  Clifford,  C.W.  Clifford 
and  Geo.  A.  Adams,  for  defendants: 

There  was  no  defect  proved.  The  notice  is 
insufficient.  It  is  clearly  so  under  the  Statute 
of  1877,  ch.  234;  Pub.  Stats.,  ch.  52,  g  19. 

No  cause  is  stated.  NooTuin  v.  Laierenee,  180 
Maw.  ,161;  Mikt  v.  Lynn,  180  Mass. , 898 ;  Maddea 
V.  Smringjidd.  181  Mass.,  441;  DtUton  v.  8aim, 
181  Mass.,  551;  Shea  v.  Lowell,  182  Mass.,  187. 

The  Statute  of  1S82,  ch.  86.  does  not  remove 
this  insufficiency.  The  notice  is  not  "insuffi- 
cient solely  by  reason  of  any  inaccuracy  in  stat- 
ing the  cause."  It  is  not  inaccurate;  itisin- 
d^nite  and  therefore  wholly  bad  under  the 
Statute  of  1877.  The  Statute  of  1883  was  in- 
tended to  cure  a  misstatement,  not  to  excuse  the 
want  of  a  statement. 

The  purpose  of  the  Statute  of  1877  was  to 
"render  substantial  assistance  to  the  proper  au- 
thorities in  investigating  their  liabiu^:"  180 
Mass.,  161;  and  to  "repair  the  defect  If  it  ex- 
ists."  181  Mass.,  441. 

That  the  Legislature  still  intended  the  notice 
to  be  of  "substantial  assistance"  to  the  Town,  is 
shown  by  the  proviso  in  the  Statute  of  1883,  to 
the  effect  that  it  must  be  shown  that  the  notice 
was  not  intended  to  mislead,  and  did  not  in  fact 
mislead.  A  notice  which  simply  says  the  de- 
fect complained  of  was  "a  defect  in  the  otm- 
struction  of  said  sidewalk."  can  be  <tf  nourist- 
ance  whatever  to  the  Town. 

A  notice  which  fails  to  state  a  particular  cause, 
or  which  states  a  false  cause.  McDougallv.  Bos- 
ton, 184  Mass.,  149,  cannot  be  said  to  be  "inac- 
curate" in  statement. 

A  notice  which  states  a  particular  cause  in 
such  a  way  as  to  leave  no  reasonable  doubt  as 
to  the  exact  defect  complained  <jA,  and  no  pos- 
sibility of  mistake  as  to  its  identity  on  the  part 
of  the  Town,  but  which  in  someof  itsstatemsiits 
is  not  entirely  in  accordance  with  the  -fticta, 
would  be  "inaccurate."  But  a  notice  which 
completely  fails  to  identify  the  cause  complained 
of,  and  thus  fails  to  accomplish  the  only  pur- 

re  for  which  the  notice  was  intended,  cannot 
said  to  be  "inaccurate." 
The  plaintiff  slipped  and  fell  entirely  outside 
the  location  of  the  highway.  Ue  thereforefaib 
"to  show  that  when  lie  came  upon  the  defect 
complained  of,  he  was  traveling  upon  any  war 
in  which  the  defendants  were  under  obligatioa 
to  provide  for  bis  safety."  StockteM  v.  rTfc*- 
burs,  110  Mass.,  805. 

It  is  sufficient  to  negative  the  liability  of  the 
Town  if  the  cause  only  of  the  accident  existed 
without  the  limits  of  the  highway.  "A  ci^  or 
town  is  not  liable  to  an  action  for  damages  for 
injuries  sustained  on  the  highway,  unless  the  ac- 
cident is  occasioned  by  causes  which  octtirml 
entirely  within  the  highway."  RotteU  v.  Lcir- 
eU,  7  Gray,  100;  Richardtsv.  EnJiHd,  18  Gray, 
344. 

A  fortiori,  if  both  cause  and  result  occurred 
without  the  limits  of  Ibo  hi^way;  the  de- 
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fendantsGaiuiot  be  held  liable  under  Pub.  Stats. , 
dL  40.  §g  94.  95. 

The  portion  of  the  sldemilk  outside  the  high- 
TBy  is  not  "a  way  open  aod  dedicated  to  the 
pablic  use,  which  has  not  become  a  public  way." 
OijMTv.  Worcester,  im  Mass.,  4S&;  Sullivan  v. 
Botton.  126  Mass.,  540. 

That  this  is  so  is  shown  by  a  special  provision 
in  regard  to  those  portions  of  sidewalks  outside 
of  h^ways,  and  limited  in  its  application  to 
cities.   Pub.  Stats.,  ch.  49.  96. 

The  rulings  upon  the  adiaisdon  of  the  t«sti- 
mrmv  ofTerea  were  correct,  but  become  imma- 
terial. KiAler  v.  Dunttable,  11  Gray,  342; 
Gmrge  v.  HaterkiU.  110  Mass.,  518. 

Uorton,  Ck.  J. ,  delivered  the  opinion  of  the 
court: 

The  accident  to  tbe  plaintiff  did  not  happen 
*  within  the  limits  of  a  highway  which  the  de- 
fendant was  bound  to  keep  in  repair.  The 
Public  Statutes,  cb.  47,  ^  S5,  have  no  applica- 
tion to  the  case.  The  cases  of  Stockiiell  v. 
Fiteltburg,  110  Mass.,  805  and  Sullivan  v.  Bot- 
ton, 126  Mass. ,  MO,  conclusively  show  that  for 
these  reasons  the  plaintiff  cannot  maintain  this 
action.  It  is  not  neceasaiy  to  consider  the  other 
otrlecUons  to  his  right  to  recover. 

Exceptions  overruled. 


Phebe  A.  L  BUFFINGTON 
Harriet  MAXAM,  Appt. 

Wbere  personal  property  is  bequeathed 
to  one  for  the  sopport  of  another,  a 
trust  is  iiBpoaed  upon  the  property, 
and  the  taker  holds  it  in  trust  for  the 
purpose  named. 

(Bristol — DeoMed  Janoarr  11,  1968.) 

APPEAL  from  a  decree  of  the  Probate  Court 
for  Bristol  County.  Afflnned. 
This  proceeding  was  commenced  by  a  petition 
to  the  Probate  Court,  made  by  Phebe  A.  I. 
Bufflngtoo,  praying  that  a  trustee  be  appointed 
of  the  propertr  given  by  tbe  will  of  Borden  C. 
Tail  man,  to  her  sister.  Caroline  E.  Tallman. 
Tbe  Probate  Court  appoiotod  Harriet  Max  am 
rach  trustee  and  ordered  her  to  give  bonds  for 
the  due  performance  of  the  trust,  and  from  that 
order  Edie  now  appeals. 

The  following  facts  were  agreed  upoo :  '  'Bor* 
den  C.  Tallman,  deceased,  testate  on  or  about 
Februarr  37,  1862,  leaving  as  his  only  heirs  at 
law  his  three  chil^en,  Phebe  A.  L  Buffington, 
the  complainant.  Honiet  Maxam,  the  respond- 
ent, ana  Caroline  £.  Tallman.  A  copy  of  his 
last  will  and  testament  which  was  duly  proved 
and  allowed  in  May,  1883,  is  hereto  annexed. 
Daoiel  Wilbur  waa  duly  appointed  administra- 
tor with  the  will  annexed.  At  the  time  of  bis 
deatii,  Borden  Tallman  waseighty  years  of  age 
■ad  upwards.  Uia  daughter  Caroline  was  and 
bad  been  for  many  vears  and  is  now  insane. 
After  the  probate  of  the  will,  Elijah  Ctiace 
Was  dnly  appointed  her  guardian.  She  had  a 
little  property,  about  six  to  eight  hundred  dol- 
lars and  is  now  about  fifty-eight  years  of  age. 
Up  to  her  marriage,  which  waa  about  18TO, 


Mrs.  Buf&Dfton  lived  with  her  father;  the  fam- 
Uy  consisfed  of  intbet  and  three  daughten: 
Phebe  and  Harriet  both  helped  to  take  care  of 
Caroline  up  to  the  time  of  Pbebe's  marriage, 
although  Phebe  may  have  done  more  than  Har- 
riet, Harriet  lived  with  her  father  up  to  the 
time  of  his  decease.  She  was  married  about 
four  years  before  his  death.  Phebe  did  not 
live  with  her  father  after  her  marria^.  She 
was  there  frequently,  and  her  father  visited  her, 
and  she  assisted  iu  taking  care  of  him  during 
his  last  illness.  His  relations  to  all  his  children 
were  friendly.  One  half  of  the  farm  on  which 
Borden  Tallman  lived  belonged  to  him  and  one 
half  to  his  brother,  William  Tallman ,  who  died 
after  Phebe's  marriage  and  before  Borden's 
death,  and  devised  his  half  to  Harriet.  After 
Phebe's  muriage  and  up  to  the  time  of  Hiu-- 
riet's  marriage,  Harriet,  Caroline  and  their 
father  continued  to  live  together  on  the  farm 
and  elsewhere,  and  Harriet  lied  the  care  of  Car- 
oline. After  Harriet's  marriage,  she,  her  hus- 
band, and  father  and  Caroline,  continued  to 
live  on  tbe  farm  until  the  father's  death;  Harriet 
having  the  care  of  Caroline,  and  her  husband 
running  the  farm.  Tbe  revenue  from  all  sources 
except  Cuoline'a  property  was  used  for  the 
common  benefit.  After  the  father's  death,  Car- 
oline continued  to  live  with  and  is  still  living 
with  Harriet  on  the  farm,  and  taken  ctwe  of  by 
her,  either  at  her  own  expense  or  out  of  tbe 
property  paid  over  to  her.  Borden  Tallman 
had  no  real  estate  except  the  half  of  the  farm 
devised  to  Harriet.  The  rest  of  his  estate  con- 
sisted  of  about  $12,000  in  personal  property 
which  has  been  paid  over,  by  the  administrator 
with  the  will  annexed,  to  Harriet." 

The  will  in  question  is  as  follows:  "In  the 
name  of  God,  Amen:  I,  Borden  C.  Tallman,  of 
Swansea,  County  of  Bristol  and  State  of  Mas- 
sachusetts, bein^  weak  in  body  but  of  sound 
Mid  diqtoang  mind  and  memory,  do  make  this 
my  last  will  and  testament. 

1.  To  my  Harriet  I  give  my  half  of  the  farm 
together  with  produce,  stock  and  farming  im- 
plements thereon,  and  the  rest  and  residue  of 
all  my  property,  whether  real  or  personal,  of 
whatever  name  or  nature,  for  the  support  of  my 
daughter  Caroline  except  the  following 
legacies. 

2.  To  my  daughter  Phebe  Ann,  I  give  $6. 

3.  To  my  dau^ter  Caroline  E.,  I  give  iS. 

Lastly,  I  hereby  constitute  and  appoint  Will- 
iam Mitchell  my  executor  of  this  my  last  will 
and  testament,  and,  hereby  revoking  all  my 
former  wills  and  codicils,  do  hereby  declare, 
publish  and  pronounce  this  and  this  only  as 
my  last  will  and  testament  in  the  presence  of 
the subscribingwftneases hereto,  this  10th  day 
of  January^  lff78." 

Mr.  J.  m.  Wood,  for  petitioner: 

In  the  construction  of  wills,  the  first  and  great 
object  is  to  give  effect  to  tbe  intent  of  tbe  tes- 
tator, if  it  can  be  done  without  violating  any 
rules  of  the  law;  and  it  is  a  rule  that  the  heir  at 
law  is  not  to  be  disinherited,  unless  such  appears 
clearly  to  be  tbe  intention  of  the  devisor.  Hap- 
den  V.  Houghton.  S  Pick.,  686. 

And  where  there  appears  to  be  an  omission 
on  tbe  part  of  the  fatberto  provide  for  bischild, 
tbe  law  will  protect  that  child's  interest.  Pub. 
Stat.,  ch.  137,  §§31,23. 

And  there  is  no  reason  appearing  ffithaatrreed 
l?i§itizecl  by  VjU™^,-- 
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(acts  why  the  testator  should  disinherit  his 
daughter  Phebe,  or  of  any  iatentioa  to  do  so. 
There  is  no  presiunptioo  in  favor  of  Harriet. 
"Legacies  by  implication  are  not  to  be  support- 
ed unlesB  the  testator's  intention  is  clear,  so  that 
no  other  reasonable  Inference  can  be  made." 
Grout -v.  Uapgood,  13  Pick.,  164. 

The  gift  of  $5  to  Phebe,  and  |5  to  Caroline, 
would  not  be  for  the  purpose  of  preventing 
them  or  either  of  them  from  breaking  the  will, 
but  would  guard  against  any  claim  that  might 
be  set  up  against  the  estate  by  either  of  them, 
under  the  statute  in  force  at  the  time  of  execu- 
tion of  the  will,  as  to  a  child  not  named  by  the 
father.   Gen.  Stat.,  ch.  92.  §  35. 

Anythhig  left  after  the  death  of  Caroline  was 
intended  to  go  where  the  law  would  carry  it,  as 
undisposed  of  by  will.  Harriet  would  be  a 
trustee  by  necessary  implication  of  law,  and 
liold  the  personal  property  in  trust  for  the  heirs 
of  testator.  Whiting  v.  Whiting,  4  Gray.  240; 
Ea^hrooke-v.  Tillinf]7tmt,  5  Gray,  17;  Perry, 
Tr.,  §  117. 

The  position  taken  by  the  appellant  is  a  dif- 
ferent one  from  that  taken  by  her  when  this 
case,  in  different  form,  was  before  this  court 
before.    WiVmr  v.  Maaxtm,  188  Mass.,  542. 

Metan.  Morton  tt  JmnaSngu,  for  appel- 
lant: 

It  is  plain  from  the  facts,  that  the  testator  ex- 
pected that  Caroline  would  continue  to  live 
with  and  be  cared  for  by  Harriet,  and  he  gave 
the  property  to  Harriet,  confiding  in  her  suter- 
ly  affection,  liberality,  discpMlon  and  good 
judgment,  in  all  things  relating  to  Caroline,  to 
do  uiat.   Spoonerv.  Lottsoy,  108  Mass.,  529. 

The  case  is  not  a  trust,  but  is  a  devise  of  the 
property  to  Harriet,  subject  to  a  charge  in  favor 
of  Caroline.  The  words  "forthe8upport,"are 
equivalent  to  "subject  to  the  support  of,"  and 
if^Harriet  should  refuse  or  ae^ect  to  support 
Caroline,  the  guardian  tit  the  latter  could  main- 
tain an  action  therefor  against  Harriet  or  her 
estate.  Pinkerton  v.  Sargent,  112  Mass.,  110; 
Brampton  r.  Btitme,  129  Mass.,  153;  Henry  v. 
Barrett,  6  Allen,  600;  Swaugv.  7  Pfok., 
296. 

Such  deTises  have  not  been  regarded  as  trusts. 
Ban^forthv.  Itamforth,  ISSlIass.,  2B0;  Spoontr 
v.  Lov^oy,  108  Mass.,  629;  Sm»  v.  Singler,  114 
Mass.,  56;  OibbiM  v.  Shepar^,  135  Mass.,  541; 
Proy4  V.  Proud,  32  Beav.,  234. 

Horton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  will  of  the  testator  is  inartificial  and  ob- 
scure. He  gives  to  his  daughter  Harriet  one 
half  of  the  farm,  together  with  produce,  stock, 
and  farming  implements  thereon.  The  words 
used  import  the  gift  of  a  fee  or  absolute  estate 
to  Harriet.  By  the  same  words  he  bequeaths 
"the  rest  and  residue  of  all  my  property,  whether 
real  or  personal  of  whatever  name  or  nature,  for 
the  support  of  my  daughter  Caroline  E. ,  except 
the  following  legacies.  The  residue  consists 
wholly  of  personal  property. 

If  we  assume  in  favor  of  the  appellant  that, 
upon  the  death  of  Caroline,  she  would  take  an 
absolute  estate  in  the  residue  bequeathed  to  hei*, 
yet  we  think  that,  during  Caroune's  life,  Har- 
riet holds  the  residue  charged  with  the  duty  or 
trust  of  applying  such  part  of  it  as  may  be  nec- 
essary to  the  8upi>ort  of  Caroline. 


The  testator  intended,  not  m^ely  that  there 
should  be  a  personal  obligation  on  the  part  of 
Harriet  to  support  her  insane  «ster,  but  that 
the  property  should  be  held  for  the  support  of 
Caroline.  Where  personal  property  is  be- 
queathed to  one  for  the  support  of  another,  a 
trust  is  imposed  upon  the  property,  and  the 
taker  holds  it  in  trust  for  the  piupose  named. 

We  are  therefore  of  opinion  that  it  was  com- 
petent for  the  Probate  Court  to  appoint  Harriet 
trustee  under  the  will,  andtoreqiuuebertogive 
bonds. 

Deeree  affirmed. 


COMMONWEALTH  of  Massachusetts 

B. 

Michael  KEEFE. 

1.  A  complaint  for  obBtmetlncr  the  view 
of  prenkises  on  which  liquor  is  sold 

under  license  is  snfficient  if  it  alleges 
that  the  defendant,  having  a  license  to 
sell  in  the  room  named,  maintained 
there  curtains  or  shutters,  against  the 
law. 

3.  If  the  licenM  produced  provee  the  al- 
legation of  the  complaint,  the  fact  that 
it  provee  also  that  the  defendant  was 
licensed  to  sell  in  another  room  im  Bot& 
variance. 

(Deotded  November  28,  1885.J 

ON  defendant's  exoeptionB.  Overruled. 
The  case  is  staled  in  the  oj^nion. 
Mr.  John  L.  Eldridge*  for  defendant: 
The  necessi^  of  having  an  accurate  and  full 
description  of  the  licensed  premises  in  a  com- 
plaint of  this  kind,  is  apparent.   Pub.  Stat., 
ch.  100,  ge^l2,  18. 

Meure.  E.  J.  Sherman*  Atty-Gtn.,  andH. 
N.  Shepard.  A»H.  Attji-Oen.,  for  the  Com- 
monweaJth. 

By  the  Court: 

The  offense  charged  is  that  the  defendant, 
being  licensed  to  sell  intoxicating  liquors  in  a 
room  described  in  the  oomplaint,  used  by  him 
for  the  sale  of  such  liquors,  placed  and  main- 
tained upon  the  said  premises,  a  curtain  and 
shutter  in  such  way  as  to  interfere  with  a  view 
of  the  business  conducted  upon  the  premises. 

The  evidence  proved  all  the  allegations  of  the 
complaint.  The  fact  that  the  defendant's  li- 
cense included  the  cellar  under  the  room  is  im- 
material. The  complaint  need  not  and  does 
not  set  out  the  exact  form  and  extent  of  the  de- 
fendant's license,  so  as  to  m^e  it  a  part  of  the 
description  of  the  offense;  it  is  enough  that  it 
alleges  that  the  defendant  having  a  ncanae  to 
sellln  the  room  named,  malnttined  there  cur- 
tains or  shutters  against  the  law.  If  the  ticrnse 
produced  proves  the  all^ations  of  the  govern- 
ment, the  fact  that  it  proves  more,  namely:  that 
the  defendant  is  also  licensed  to  sell  in  another 
room,  does  not  constitute  a  variance. 

BxeepUoM  oeerruled.  p^^^l^ 
Digitized  by  VjUOy  it. 
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HEWITTS  APPEAL. 

1.  A  eonrt  of  probate,  in  the  settlement 
of  an  estate  or  otherwise,  is  not  vested 
with  equity  power*  to  adtniniBter  an 
estoppel  in  a  controversy  between  the 
widow,  regarding  her  right  of  dower  in 
her  deceased  husband^s  estate,  and  stran- 
gers to  the  estate,  having  no  interest  in 
thesameexoept  as  purchasers  of  land  be- 
longing to  the  estate. 

%  On  appeal  from  the  probate  court  to 
the  Superior  Court,  the  Superior  Court 
takes  the  case  as  it  stood  in  the  pro- 
Imte  court  and  can  do  no  more  than 
ootild  have  been  done  in  that  court. 
This  rale  is  not  ehanifed  by  the  Prae- 
tioe  Act. 

( Decided  Doeember  Ifi,  1885.) 

ON  questions  reserved  by  the  Superior  Court 
in  a  case  appealed      Lucy  M.  Hewitt  and 
-others  from  the  Probate  Court  for  the  Hartford 
District.  Reter»ed, 
The  case  and  facts  are  stated  in  the  opinion. 
Min»r».  Lewis  E.  Stanton  and  H.  8.  Bar- 
bour, for  appellants: 

The  right  of  dower  does  not  depend  upon  the 
assignment  of  dower,  wliich  is  a  mere  sever- 
ance of  the  common  estate.  Stsdman  v.  Fortuiie, 
&  Conn..  462 ;  Wootter  v.  Hunfn  Iron  Co..  88 
Conn.,  256;  Oreathead't  App.,  42  Conn.,  875. 

The  asrignment  of  dower  is  a  process  of  dis- 
tribution of  estate.  If  the  widow  had  a 
right  ot  dower  upon  the  decease  of  her  hus- 
buid,  proceedings  of  distribution  are  to  be  had 
without  reference  to  what  may  have  occurred 
since.  Even  if  she  hod  deeded  away  herrighl, 
the  distribution  would  be  made  tlic  same  as  if 
she  had  not  Oritwotd  v.  B^/etoto,  6  Conn.  . 
866;  Hok&mb  v.  Shmeood,  30  Cono.,  419;  Great- 
head's  App.,  4Z  Conn.,  874 ;  Way  v.  Way,  42 
Conn.,  52. 

This  case  comes  to  the  Superior  Court  sitting 
for  the  trial  of  it  as  a  court  of  probate;  "for  in 
all  probate  appeals  the  appellate  court  takes  the 
^aceof  the  court  of  probate."  Havi^  App., 
88  Conn. ,  401 ;  Stremg  v.  Stirnif/,  8  Conn. ,  408. 

Courts  of  probate  are  of  limited,  inferior  and 
special  jurisdiction,  and  have  no  powers  but 
such  as  are  conferred  by  statute.  Seara  v.  Ter- 
ry, 26  Conn. ,  273;  Partona  v.  Lyman,  32  Conn. , 
570,  571;  Firxt  Nat.  Bank  v.  Balcam,  85 Conn., 
85». 

Courts  of  probate  cannot  try  titles  to  proper- 
t7,no  Boch  power  being  conferred  upon  them  by 
statute.  Qold^  Oaae,  Kirby,  100;  Hornet' a  App., 
S5Conn.,113:  Parmns  v.  Xyman.SS Conn.,  570. 

"Appeals  from  orders  of  the  probate  court 
differ  from  what  may  be  called  common-law  ap- 
peals. *  *  *   In  these  last  the  appeal  vacates 
the  judgment;  the  inferior  court  is  emptied  of 
jnrisdifSion ;  the  entire  cause  is  lifted  into  the  ap- 
pellate court,  and  there  full  and  final  disposi- 
tion is  made,  as  If  it  had  been  originally  com- 
menced therein;  there  is  no  turning  or  looking  | 
barkward.    But  the  appeal  from  the  probate  1 
court  is  only  from  a  pwticular  order  or  decree;  j 
tbatbdng  dt^wsed  of,  the  cause  proceeds  in  the  I 
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probate  court.  The  Superior  Court  deter- 
mines principles;  the  probate  court  embodies 
them  in  orders."  LaneaHer't  App.,  4h  Conn., 
259;  OuTUn  v.  BeardOejf,  15  Conn.,  S38. 

Xn  Way  v.  Way,  42  Conn.,  58,  the  court  held 
that  "The  court  of  probate  alone  has  jurisdic- 
tion of  the  matter  of  assigning  dower  to  the 
widow. " 

lo  Jieaeh  V.  Norton,  9  Conn.,  182,  the  couri 
says:  "The  Superior  Court  will  not  take  cog- 
nizance <^  a  matter  properly  cognizable  by  the 
court  of  probate." 

A  plea  of  estoppel  presents  for  trial  an  issue 
of  fact,  which  parties  have  a  right  to  try  to  a 
jury.  This  is  not  a  case  for  a  jury.  The  only 
appeals  from  probate  which  can  be  entered  on 
the  jurv  docket  are  those  involving  tiie  validity 
of  a  will,  and  appeals  from  commissioners  on 
insolvent  estates.   Practice  Act,  ^  ^. 

The  decision  of  the  court  of  probate  in  re- 
fusing to  set  out  dower  to  Airs.  Hewitt  cannot 
be  sustained  because  of  its  chancery  powers. 
Vail'a  App.  from  iVt*.,  87  Conn.,  195. 

The  cases  of  the  proper  exercise  of  chancery 
powers  by  the  courts  of  probate,  like  Am- 
meOfCa  App.,  27  Conn.,  241,  and  Peck  v.  Har- 
riton,  28  Conn.,  118,  or  anr  others  which  can 
bedted,  do  not  sustain  the  decision  of  the  pro- 
bate court  in  this  case,  which  was  in  effect  an 
attempt  to  determine  a  question  of  title  as  be- 
tween the  widow  and  purchasers  from  the  heirs 
of  her  husband. 

In  Trea^aApp.,  35  Conn.,  210,  it  is  held  that 
probate  courts  have  no  power  "to  decree  a  for- 
feiture under  t3ie  conditions  of  a  will."  They 
cannot  decree  a  forfeiture  tA  a  right  of  dower 
except  as  provided  by -the  statute. 

The  Practice  Act  aoes  not  apply  to  proceed- 
ings in  probate  courts,  and  gives  to  those 
courts  no  additional  powers;  hence  it  does  not 
affect  this  case,  which  is  to  be  tried  as  if  it  was 
in  the  probate  court.  Ha/rral  v.  Leverty,  50 
Conn.,  46. 

The  allegations  in  the  cross  complaint  are  of 
promises  said  to  have  been  made  by  Mrs.  Hew- 
itt, and,  if  proved,  do  not  work  an  estoppel. 
AUen  V.  Bundle,  50  Conn.,  29;  Ina.  Co.  v. 
Moicry,  98  U.  8.,  544  (bk.  24,  L.  ed..  674); 
Bigelow,  Estop.,  438;  Brightman  v.  Hieka,  108 
Mass.,  246;  SHlton  v.  fifilami,  46  Conn..  21  ; 
Haj/e»Y.  Litingaton,  34 Mich.,  884. 

In  KeUe^a  App.,  102  Pa.  St.,  7,  it  is  held  that 
"  Assertions  made  by  a  bankrupt's  wife  to  an 
intending  purchaser,  just  prior  to  the  sale,  that 
she  has  no  claim  of  dower  and  will  make  none, 
followed  by  purchase  on  the  faith  of  such  asser- 
tions, do  not  estop  berfrom  subsequently  claim- 
ing dower  of  the  lands  in  s^d  purchaser's  pos- 
session." 

The  authorities  are  ^;^nst  granting  an  in- 
junction in  cases  like  this.  It  is  clumed  that 
there  is  a  legal  defense  by  estoppel,  and  there 
are  no  allegatirais  of  inability  to  establish  it. 
Chancery  will  not,  therefore,  interfere  by  in- 
junction. Hilliard,  Inj.,  256;  Rood  v.  N,  T.  <t 
N.  II.  R.  i?.  Cb.,  23  Conn.,  622. 

Meaara.  Henry  C.  Robinson  and  WUUam 
F.  Henney*  forappellees: 

The  facts  in  the  cross  complaint  stated  would. 
If  proven,  constitute  an  estoppel  in  equity 
against  appellant's  claim  of  dower.  This  posi- 
tion will  hardly  be  disputed  by  counsel  for  ap- 
pellants and  is  sustained  by  numerous  authori- 
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tie8,ainong  which  are  tiie  following:  Bigelow, 
Estop..  493, 513;  (hnnoUyv.  /irarutl&r,S  Bmh, 
702;  Tatdoi  v.  HiU.  68111 ,  106;  Dougrey  v.Top- 
ping,  4  Paige,  94 ;  Smiley  v.  WrigfU,  3  Ohio, 
506;  Ellit  v.  Diddy,  1  Cart.  (iDd.),  S6I ;  8ie«niey 
V.  Mallory,  Sup.  Ct..  Mo.  MayT.,  1876,  2  Rep., 
828;  62  Mo.,  485  ;  Taggai-ee  App..  99  Pa.  St., 
627. 

The  court  of  probate  may  take  cognizance 
of  Buch  an  estoppel  and  enforce  it,  when  proren, 
in  bar  of  a  motion  for  asngnment  of  dower. 

IMcombv.  Sheneood,  29  Conn..  420. 

Having  once  acquired  Jurisdiction  to  deter^ 
mine  the  right  of  the  party  to  such  an  assign- 
ment, tlic  probate  court  becomes,  as  to  that 
matter,  vested  with  the  amplest  cliancery  pow- 
ers to  do  full  justice  between  all  the  parties  be- 
fore it.  Way  V.  Way,  43  Conn.,  58;  ffuated'a 
.4pjD.,34Conn.,405;  QreatheatTt  App., ^  Conn., 
376. 

In  Bailey  v,  Strong,  8  Cotm.,  281,  the  conrt 
Kays:  "The  settlement  and  the  entire  settle- 
ment of  estates,  appertains  to  the  several 
courts  of  probat«;  and  from  their  decision  an 
appeal  lies  to  the  superior  court.  Pitkin  v. 
Pdkin,  7  Conn.,  807. 

These  courts  are  vested  with  chancery  pow- 
ers on  all  subjects  within  their  jurisdiction, 
and  can  so  mold  and  form  their  decrees  as  to 
do  entire  justice  between  allparties  In  interest." 

And9omilfw^»^pp.,35Conn.,  128:  "Courta 
of  probate,  as  to  all  matters  within  their  juris- 
diction, are  clothed  with  chancery  powers  so 
far  as  may  be  necessary  to  enable  them  to  do 
full  justice  between  the  parties." 

In  Bea^  T.  Notion,  9  Conn.,  198 :  "  These 
courts  have  all  the  powers  of  a  court  of  chance- 
ry, and  in  some  respects  much  greater,  in  rela- 
tion to  the  trial  of  questions  within  their  juris- 
diction," Aalimead'fiApp.,  27  Conn.,  248;  Am. 
mieSoe..  V.  Wetm<yr6,  17  Conn.,  187;  Vaira 
■\pp.,  87  Conn.,  195;  LaKrene^t  App.,4IIK^im., 
419;  Eoan'a^.,  51  Conn.,pt.  8,4W-9;  Farrow 
V.  Farrow,  1  Dd.  Ch. ,  457. 

The  Practice  Act,  8,  §  6,  provides  :  "All 
courts  which  are  vested  with  jurisdiction  both 
at  law  and  in  equity,  may  hereafter,  to  the  full 
extent  of  their  respective  jurisdictions,  adminis- 
ter legal  and  equitable  rights,  and  apply  legal 
and  equitable  remedies,  in  fovor  of  either  partr 
in  one  and  the  same  suit,  so  that  legiU  and  equi- 
table rights  of  the  parties  maybe  enforced  and 
protected  in  one  action."  An  appeal  from  pro- 
bate is  an  action.    SHleif  App.,  41  Conn.,  880. 

The  answer  of  appellees  to  appellant's  reasons 
of  appeal  are  snfflcient,  because:  1.  It  is  not 
necessary  that  the  estoppel  claimed  should  be 
piokded,  much  less  that  Uie  specific  facts  relied 
on  should  be  set  outat  length.  6  Wait,  Act.  & 
Def.,  715;  t.  MiddldiTOok,  28  Conn., 

586. 

S.  If  the  answer  is  not  particular  enough  in 
its  statements,  demurrer  is  not  the  remedy.  The 
Practice  Act  has  specifically  provided  that  in 
sudi  case,  on  motion,  "the  court  mav  order  full- 
er and  more  particular  statements.  Pr.  Act, 
4.^9. 

8.  The  facts  stated  in  the  answer  are  suffi- 
cient to  constitute  an  equitable  estoppel  in  bar 
of  the  widow's  dower.  1  Wash.  Heal  Prop., 
8ded.,287;  ^gelow,  Estop.,  618;  Simpum't 
App.,  8  Pa.  St.  199;  BaviUw.  MtddlOnrook  28 
Conn.,  586 
"78 


The  cross  complaint  should  not  be  stricken 
out.    Pr.  Act,  15.  ^  8;  18,  §  1 ;  2,  §  5, 

The  facte  stated  in  the  counterclaim,  if 
proven,  would  constitute  an  estoppel.  See, 
ConnoUy  v.  Bratu^r,  tupra,  and  authorities 
cited. 

Park,  Gh.  J.,  delivered  the  opinion  of  the 

court : 

Lucy  M.  Hewitt  was  the  wife  of  one  WeDes. 
and  was  living  with  hfm  as  such  at  the  time  of 

his  death.  He  died  seised  and  possessed  of  real 
estate  in  his  own  right  No  provisioa,  by  way 
of  jointure,  f'T  the  support  of  his  wife  luid  been 
made  by  Welles  before  their  marriage.  N'o 
settlement  in  lieu  of  dower  had  been  made  in 
her  favor  in  contemplation  of  marriage.  These 
facta  are  undisputed  in  the  case.  In  these  cir- 
cumstances the  appellants  tnought  thdr  appli- 
caHon  toUieProtwte  Court  for  the  INstrict  of 
Hartford  to  have  dower  assigned  and  set  out  to 
Mrs.  Hewitt  iu  the  real  estate  of  her  late  hus- 
band. The  probate  court  refused  the  applica- 
tion, and  an  app^  was  taken  to  the  Superior 
Court.  In  thai  court  the  appellees  filed  a  cross 
complaint,  by  way  of  counterclaim  and  equi- 
table relief, selling  forth  faich  facts  as  would,  in 
a  court  of  chancery,  having  independent  equity 
powers,  estop  Mrs.  Hewitt  from  claiming  dow- 
er in  her  late  husband's  estate.  And  they  tike- 
wise  offered  to  prove  the  same  facts  on  the  trial 
of  the  cause  to  accomplish  that  result.  The  ap- 
pellants moved  the  court  to  strike  the  cross  com- 
plaint from  the  record;  and  they  further  ob- 
jected to  the  appellees  provinv  the  facts  claimed 
for  the  purposes  sought  to  lie  accomplished. 
The  court  reserved  the  questions  for  the  advice 
of  this  court. 

The  principal  facts  stated  in  the  appellees' 
cross  complaint,  and  which  they  offered  to 
prove,  are  the  following:  that  an  application 
was  made  to  the  probate  court  for  the  sale  of 
the  lands  in  wtuch  the  appellants  claim  the 
right  of  dower;  that  the  application  was  made  at 
the  request  of  Mrs.  Hewitt,  one  of  the  appel- 
lants; that  the  court  refused  to  grant  the  oitler 
unless  !^Irs.  H.  would  relinquish  her  claim  for 
dower;  that  she  agreed  so  to  do,  and  the  order 
was  thereupon  granted ;  that  the  lands  were 
sold  to  the  appellees,  Mra,  S.  receiving  a  por- 
tion of  the  purchase  monev  in  paymeiS  at  her 
riAt  of  dower;  that  Mis.  H.  was  preeoit  at  Uie 
sale  and  authorized  and  directed  the  auctioneer 
to  state  before  the  sale,  in  her  behalf,  that  the 
purchasers  would  receive  a  title  free  from  all 
claim  of  dower  on  her  part ;  that  such  statement 
was  made  to  the  appellees  before  the  sa^;  that 
relying  on  such  representations,  the  appdlees 
purchased  the  lands,  paying  fuU  value  for  the 
same  and  paying  a  much  larger  price  than  tfa^ 
otherwise  would  have  done. 

These  are  the  principal  facts  of  the  case;  and 
the  question  is  whether  a  court  of  probate,  in 
the  settlement  of  an  estate  or  otherwise,  is 
vested  with  equity  powers  to  administer  an  es- 
toppel in  a  controven^  between  the  widow,  on 
the  one  part,  renrding  her  rig^t  <tf  dower  in 
her  deceased  husband's  estate,  nnd  stnngeis  to 
the  estate,  on  the  other,  having  no  interasl 
whatever  in  the  same  except  as  pundiasos  of 
land  belonging  to  the  estate. 

It  is  cert^nly  true  in  this  case,  if  the  Si^erior 
I  Court  can  entertain  the  cross  complaint  filed  in 
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that  court  and  grant  the  prayer  thereof,  that 
the  same  could  have  been  done  by  the  probate 
raort,  when  the  cause  was  before  that  court,  if 
a  dmilar  complaiat  bad  there  been  filed ;  for  the 
Superior  Court  tabes  the  case  as  it  stood  before^ 
the  probate  court,  md  simply  determines 
whether  that  court  erred  in  its  decision  or  not. 
If  this  was  not  so,  this  absurdity  would  exist  in 
many  cases;  that  the  probate  court  erred,  and 
committed  no  error,  at  the  same  time  and  upon 
the  same  question.  It  committed  no  error, 
takinff  into  consideration  all  the  powers  and 
coqdaerations  it  oould  possibly  exercise  and 
constder;  it  erred,  taking  into  consideration  oth- 
er powers  and  considerations  beyond  its  juris- 
diction. This  would  be  a  state  of  things  which 
the  law  would  never  tolerate,  foV  it  would  com- 
pel the  probate  court  to  commit  errors  in  manv 
cases,  leaving  the  parlies  to  get  justice  through 
the  delay  and  expense  of  an  appeal  to  the  Su- 
perior Court,  But  it  is  unnecrasary  to  consider 
tills  question  further,  for  the  cases  of  Datis' 
App.,  89  Conn.,  395,  and  Strong  v.  throng,  8 
Conn. ,  408,  and  many  other  cases  that  might  be 
cited,  fully  establish  the  doctrine  that  the  Su- 
perior Court,  sitting  for  the  trial  of  this  case, 
takes  the  place  of  the  probate  court,  from 
whence  it  came,  and  can  do  no  more  than  could 
have  been  done  by  that  court. 

But  it  is  claimed  that  the  Practice  Act  au- 
thorizes the  Superior  Court  to  eutertain  juris- 
diction of  the  cross  complaint  in  this  case.  But 
the  section  of  that  Act  relied  upon  simply  al- 
lows courts  that  have  law  and  equity  powers  to 
administer  both  in  the  same  case.  Tiiis  court, 
in  Harral  v.  Letert^,  60  Conn.,  46,  says :  "It 
was  not  the  inteotioo  of  the  Practice  Act  to  give 
an^  wider  range  to  equitable  defenses  and  cross 
suits  than  was  before  allowed  by  the  settled 
chancery  practice."  The  other  sections  of  the 
Practice  Act  referred  to  cJewly  do  not  apply  to 
appeals  from  probate  courts. 

It  is  further  said  by  the  appellees  that  courts 
of  [Hiobate  have  equity  powers,  to  be  adminis- 
tered in  all  cases  where  equity  is  connected  with 
the  transactions  they  are  required  to  perform ; 
that  if  application  is  made  tea  the  assignment  of 
dower,  the  court  must  be  first  satisflcn  that  the 
applicant  possesses  the  statutory  requisites, 
without  which  no  right  of  dower  exists;  that 
this  power  of  inquiry  is  not  "Exhausted,  nor  is 
this  duty  discharged, until  tlie  court  has  satisfied 
itaelf  that  thero  is  no  objection,  equitable  or  le- 
gal, to  the  assignment  pf  dower.  For  having 
once  acquired  jurisdiction  to  determine  the 
right  of  the  party  to  such  assignment,  it  be- 
comes, as  to  that  matter,  vested  with  the  am- 
plest chancery  powers  to  do  full  justice  between 
all  Uie  parties  before  it." 

No  doabt  courts  of  probate  should  be  reason- 
ably satisfied  that  an  applicant  for  the  assign- 
ment of  dower  possesses  the  statutory  requisites 
of  the  right  to  dower  before  it  becomes  its  duty 
to  make  the  assignment.  But  the  assignment 
of  dower  does  not  establish  the  title  in  the  ap- 
plicant to  dower  in  the  lands  assigned,any  more 
than  the  setting  ofl!  lands  on  execution  estab- 
lishes the  title  to  the  lands  in  the  execution 
creditor.   All  that  Is  done  in  either  case  Is  sim- 

gy  todesignate  the  lands  in  which  dower  exists 
one  case,  if  it  exists  at  al! ,  and  satisfaction  of 
the  ddit  in  the  other,  if  title  by  the  levy  is  ac- 
quired, which  depends  upon  the  execution 
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debtor  being  the  owner  of  the  lands  setofl!.  If 
the  title  in  either  case  is  disputed,  further  pro- 
ceedings before  another  court  would  be  neces- 
sary to  determine  the  fact. 

No  question  is  made  in  this  case  but  that 
Mrs.  Hewitt  was  once  entitled  to  dower  in  the 
lands  of  her  late  husband.  Suppose,  while  she 
was  thiis  entitled,  dower  had  been  assigned  and 
set  out  to  her,  and  afterwards  the  transactions 
claimed  to  have  accrued  in  this  case  had  trans- 
pired, could  any  proceeding  be  brought  by  the 
appellees  to  the  probate  court  to  set  aside  or 
destroy  her  right  of  dower?  And  if  not,  how 
can  it  be  done  here?  A  widow's  right  and  title 
to  dower  exists  as  perfectly  before  dower  is  as- 
si^ed  to  her  as  it  does  afterwards ;  the  only 
difference  beingthat  before  the  assignment  it  is 
attached  to  all  the  land,  and  afterwards  to  a 
particular  poriion.  The  effort  here  is  to  set 
aside  by  the  probate  court  Mis.  Hewitt's  right 
to  dower  which  once  existed;  which  would  be 
doing  the  same  in  effect  asinthe  case  supposed. 

Again;  instead  of  the  trausactions  which  are 
claimed  to  have  occurred  in  this  case,  suppose 
that  the  claim  was  that  Mrs.  H.  had  deeded  her 
right  of  dower  to  the  appellees,  and  therefore 
dower  should  not  be  assigned  to  her.  Suppose 
Mrs.  U.  should  claim  tiiat  what  purported  to  be 
a  deed  was  obtained  from  her  by  fraud,  was  ob^ 
tained  by  duress,  was  executed  by  mistake,sup- 
posing  she  was  executing  one  instrument  when 
in  fact  she  was  executing  another,  must  a  pro- 
bate court  determine  all  these  questions  before 
I  lands  can  be  designated  in  which  she  has  dow- 
er, if  she  has  it  at  all?  If  so,is  not  the  court  of 
probate  called  upon  to  determine  her  title  to 
dower,  which  Cate,  Eirby ,  100,  and  Ho- 
mer't  App.,  85  Conn.,  US,  dwiare  cannot  be 
done? 

But  the  appellees  insist  that  the  probate 
court  can  try  and  determine  the  equitable  title 
of  Mrs.  H.  to  dower,  as  it  exists  between  her 
and  third  parties,  and  should  do  so  before  the 
,  court  assigns  her  dower,  on  Ihe  ground  that 
j  such  courts  administer  equity  in  some  cases, 
j  and  this  is  one.    But  the  equity  which  a  court 
of  probate  can  administer  must  grow  out  of  and 
be  mscparablv  connected  with  flje  business  the 
court  is  called  upon  to  transact.    The  court  was 
;  called  upon  to  assign  and  set  out  dower  to  Mrs. 
I  H.     It  is  admitted  she  had  the  statutory  requi- 
sites.  Setting  out  dower  does  not  affect  in  the 
least  her  rwht  or  title  to  dower  in  the  lands  des- 
ignated,  u  she  has  performed  acts  which  in 
equity  estop  her  from  claiming  dower,  the 
equity  does  not  grow  out  of,  neiuier  is  it  con- 
nected with  the  business  which  that  court  is 
called  upon  to  transact    It  grew  out  of  a  pui> 
chase  of  the  dower  lands  i^ter  her  dower  had 
attached.   The  case  of  Sdleck  v.  Selleek.  which 
appears  In  a  note  to  Andnwt  v.  Andrews,  S 
Conn. ,  86,  Is  decisive  of  this  question. 

Again;  courts  of  probate  settie  estates. 
They  settie  them  among  the  persons  originally 
interested  in  them.    If  an  heir  sells  his  interest 
in  the  estate  before  distribution,  distribution  is 
made  to  him  the  same  as  though  no  sale  had 
been  made.   If  a  widow  sells  her  right  of  dow- 
I  er  before  it  is  assigned  and  set  out  to  het,  it  is 
I  set  out  to  her  notwithstanding.   Setting  out 
I  dower  is  an  act  pertaining  to  the  distribution  of 
I  the  estate.    The  appellees  are  outside  parties. 
:  They  have  no  interest  in  the  esta^  except  as 
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purcbasers.  Tliey  bring  this  coatToversy  be- 
fore the  court,  and  object  to  the  setting  out  of 
dower  to  the  widow,  on  the  ground  of  equity 
pertaining  to  them  in  their  purctiase.  Sucti 
equity  does  not  grow  out  of  the  diBlribution  of  1 
the  estate,  neither  does  it  arise  between  the  per- 
sons originally  entitled  to  it,  but  grows  out  of  a  6. 

Eurchase  by  strangers  to  the  estate,  and  cauDOt 
B  administered  by  the  Probate  Court. 
We  adeise  thr  Stiperior  Court  to  dismiat  the 
eroat  complaint;  that  the  evidence  offered  by  the 
applet  ia  iaadiiiitsible  ;  that  Hie  animer  it  in- 
avffieie lit ;avd  to  revsrtetht  decree  of  the  Oourtof  \ 
Probate. 


foreclosure  might  then  be  enforced,  the 
contract  with  each  bondholder  is  Im- 
pressed with  this  condition,'  and  a 
magority  having  availed  themselves  of 
it,  a  small  minority  should  not  be  mi- 
lowed  to  thwa.rt  their  Action. 
Each  bondholder  is.  through  the  trust- 
ee and  a  majority  of  his  co-bondhold- 
ers, a  party  to  the  legislative  and  judi- 
oiat  proceedings  accompanying  the  fore- 
closure and  reorganization,  and  actual 
individual  notice  thereof  is  not  requi- 
site. 


Hubert  B.  GATES,  Appt.. 
B08T0N  &  N.  Y.  AIR*  LINE  R.  R.  CO.  etal. 

1.  Where  a  railroad  corporation,  by 
partly  construoting  its  road,  has  exer- 
cised the  public  risht  of  eminait  do- 
main delegated  to  it  and  has  obtained 
subscriptions  upon  the  Implied  promise 
to  construct  and  operate  its  road,  a 
contract  arises  to  carry  into  effect 
the  object  of  its  charter,  and  the  cap- 
ital stock,  franehiaes  and  proper^ 
stand  charged  primarily  with  thte 
public  trust. 

^.  The  State  has  a  right  to  enforce  the 
continuous  exerdse  of  the  corporate 
powers  and  franchises  for  public  use,  to 
the  exhaustion  of  the  value  of  the  cor- 
porate property  and  franchises,  no  mat- 
ter what  private  right  may  be  ranbrtused 
in  the  title  of  the  property. 

3.  {Wben  a  mortgage  upon  the  property 
and  franchises  of  a  railroad  corpora- 
tion is  foreclosed,  the  title  of  the  mort- 
gagor is  vested  in  the  trustee  in  trust  for 
the  mori^fage  bondholders,  and  the 
tmstee  and  cestnis  que  trust  are  in- 
vested with  the  same  powers  as  the 
mortgagor  possessed,  and  continue  to 
hold  the  property  subject  to  the  same 
limitations  and  obligations,  including 
the  obligation  to  execute  the  public  trust 
cast  upon  the  moriiga^ed  property  bv 
devoting  it  to  the  pubhc  use  for  which 
the  corporation  was  created. 

4.  When  a  new  corporation  is  created 
on  tJie  reorganisation  of  the  old  cor- 
poration, by  the  aetionof  a  niajoriiy  of 
the  stockholders  to  carry  into  effect  the 
original  design,  a  part  of  the  scheme  be- 
ing the  issuance  of  new  preferred  stock 
to  take  the  place  of  mortgage  bonds  of 
the  old  eorporationj  the  riflrnts  of  an 
individual  bondholder  of  the  original 
corporation  are  not  impaired  and  ho 
is  bound  by  the  foreclosure  and  reor- 
mnization  proceedings. 

^.  The  trustee  being  a  state  oflloer  desig- 
nated by  the  legislative  action  of  the 
Htate,  the  laws  in  relation  to  his  acts 
form  part  of  the  contract  with  the 
bondholders;  and  the  mortgage  having 
provided  that  the  bonds  might  be  con- 
sidered due  by  any  bondholder  on  de- 
fault in  payment  of  interest  and  that 
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APPEAL  from  a  Judgment  of  the  Superior 
Court,  in  favor  of  the  defendants.  AJ- 

firmed. 

Suit  for  an  injunction  against  the  ratiflcaUon 
by  the  Boston  &  New  York  Air  Line  R.  R,  Co. 
01  a  lease  of  its  road  for  nineW-nine  years  to 
the  New  York,  New  Haven  &  Hartford  R. 
R.  Co.,  and  for  a  receiver,  an  accounting,  etc. 

The  complaint  sets  up  the  first  mortgage  of 
the  New  Haven,  Midcuetown  &  Willimantic 
R.  R.  Co.  to  the  State  Treasurer;  a  default  on 
the  coupons  of  the  bonds;  the  taking  of  posses- 
sion by  the  State  Treasurer  as  mortage  trustee; 
an  alleged  fraudulent  and  unlawful  convey- 
ance hy  hira  to  the  Boston  &  New  York  Air 
Line  R.  R.  Co.;  ownership  in  the  plaintiff,  of 
some  of  the  mortgage  bonds  and  conpcms;  an 
alleged  fraudulent  denial  of  his  interest  in 
the  property  by  the  Air  Line  Company;  an  a^ 
iQged  fraudulent  conspiracy  between  it  and  the 
consolidated  road  to  cheat  the  plaintiff;  and 
the  unconstitutionality  of  the  Air  Line  charter. 

The  defendants  answered,  and  the  court 
found  the  issues  both  of  law  and  fact  In  dieir 
favor,  and  refused  the  injunction. 

The  facts  are  stated  at  length  in  the  opinioD. 
<  Memv.  Warner  and  Roblnsoa*  ror  ap- 
I  pellanL 

i  Mr.  Simeon  E.  Baldwin,  for  appellees  : 
I  In  many  States,  reorganizations  are  provided 
for  by  general  laws.  Great  Britun,  In  her 
"Railway  Companies  Act,  1667"  has  adopted 
this  plan.  Such  a  law  in  Maine  was  held  ap- 
[dicable  to  mortgages  executed  before  the  stat- 
ute was  enacted,  on  the  ground  that  H  was  a 
remedial  statute,  Kennebec  dt  P.  B.  B.  Co.  v. 
Pn-Uand  &  K.  R.  R.  Co.,  59  Me.,  9,  24.  82,  88. 

In  our  State  our  practice  has  been  to  pass  a 
special  law  of  this  character,  for  each  case;  of 
which  the  following  are  instances:  NewLoodim 
&  N.  R.  R.  Co.  6  P.  L.,  283;  Boston,  H.  &  E. 
R  R.  Co.,  6  P.  L.,  1;  Shepaug.  R.  R  Co..  7  P. 
L.,  468;  Hartford  &  Conn.  ValleyR.  R  Co.,  8 
P.  L. ,  848:  Hartford  &  Coun.  West.  R  R  Co.. 
P.  Acts  of  1881, 169;  New  Canaan  R  R  Co., 
P.  Acts.  1882.  682. 

The  Connecticut  decisions  treat  coupons  as 
mere  incidents  of  the  bonds,  differing  from 
.  most,  other  States  in  not  allowii^  interest  on 
'  them,  if  in  default.    Croabg  v.  Ifeie  Land.,  W. 
£  P.  H.  R.  Co.,  20 Conn.,  126,  127. 
I    The  mortgage  was  to  secure  the  hoods,  and 
;  on  its  foreclosure  the  amount  of  the  bonds. 
:  exclusive  of  interest  accrued,  would  naturally 
I  govern  in  ilxing  the  amount  of  capital  for  the 
new  Company.    ChiXd  v.  K.T.  A  A'.  Eng.  R. 
[R.  Oo  .m  Muss.,  178. 
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Although  the  bonds  would  not  mature  until 
1889,  a  foreclosure  for  a  default  on  the  interest 
would  be  final,  and  terminate  the  trust.  H&ib- 
tax.  Western k.  B.  Co..  M  U.  8.,  463;  (bk.  24, 
L.  ed..  254.) 

It  was  a  resumption  of  thelnnchise  granted 
to  the  N.  H.,  M.  &  W.  R.  R  Co.,  and  a  grant 
of  it  to  the  new  corporatloD.  SoekweU  v.  2f. 
7.  AN.  Eng.  B.  B.  Co.,  51  Conn.,  408. 

Such  a  resumptioD  was  competent  under  the 
Twerred  power  to  alter  or  repeal  the  N.  H.,  M. 
dW.  B.B.  Go.  charter.  Greenwood  v.  Freight 
(b..  105  U.  S.,  13;  (bk.  36,  L.  ed..  961); 
Toung  v.  BoUin;  86  N.  C,  485;  13  Am.  & 
Eng.  R.R  Cas  .,  456. 

It  rarely  happens  in  the  United  States  that 
foreclosures  of  railway  mortgages  are  anything 
«lte  than  the  machinery  by  wnicharran^menta 
between  the  creditors  anci  other  parties  m  inter- 
est are  carried  into  effect,  and  a  reorKaaization 
of  the  affairs  of  the  corpontion,  under  a  new 
brought  about  Unleas  parties  In  interest, 
wherever  tiiey  reside,  can  be  bound  by  the  ar- 
nugement  which  it  is  sought  to  have  le^ized, 
the  scheme  niay  f^.  All  home  creditors  can 
be  bound.  /  What  is  needed  is  to  bind  Uiose 
who  are  abroad.  Under  these  drcumstances, 
the  true  spirit  of  national  comity  requires  that 
schemes  of  this- character,  l^wzed  at  home, 
should  be  recognized  in  other  countries.  Can- 
adaSouth.  B.  S.  Co.  t.  OMard,  100  U.  S..  627, 
UO^k.  37,  L.  ed.,  1030. 1035). 

"The  mortgage,  with  the  issue  and  dtstribu- 
ticm  of  bonds  under  it,  creates  a  trust,  of  which 
the  selected  mortgagee  or  his  duly  constituted 
fluceasor  is  the  trustee,  and  the  bondholders 
primarily  and  (he  stockholders  ultimately  the 
MDefldariea."  QUftUan  t.  Union  Oanai  Co., 
109  U.  8..  401,  408  (bk.  27.  L.  ed.,  077);  Mem- 
•AU  <£  lAUU  Rock  B.  B.  Co.  v.  Sow,  32 
Blatchf.,  48. 

The  plaintiff  claims  that  his  position  Is  sup- 
ported by  the  cases  of  Knapp  t.  R,  B.  Co.,  30 
WaU.  117  (87  U.  S..  bk.  22,  L.  ed. .  828);  FUteh- 
erx.B.AB.B.  B.  Co.,  8eVt..e88,  660. 

The  reorganization  statute  in  the  first  of 
these  cases  was  a  very  different  one  from  the 
charter  here  in  question.  The  trustees  under 
the  original  mortgage  were  private  persons,  se- 
lected for  their  personal  fitness  for  the  trust. 
Thtj  foreclosed  the  mortgage  by  a  strict  fore- 
closure,  and  tben,  under  the  Vermont  Statute, 
sold  it  for  a  price  to  a  new  eoiporation,  formed 
by  a  majority  of  the  bondholders,  as  they 
might  to  any  other  purchaser.  The  new  cor- 
poration was  not  to  hold  for  the  equal  benefit 
of  all  the  original  bondholders;  it  bought  for 
itself  and  was  authorized  to  buy  out  uie  im- 
con  verted  bonds  on  the  best  terms  it  could. 
Until  such  purchase  it  was  to  be  a  trustee 
fw  the  outstanding  bondholders,  and  ac- 
countable to  them  as  such. 

Ncdtbo'  the  statute  nor  the  foreclosure  decree 
purported  to  discharge  the  trust ;  they  simply 
substituted  the  corporation  for  the  original 
trusteea,  under  a  trust  expressly  recognizra  as 
continuing.   This  was,  of  course,  lineoastitu- 

Id  the  second  case  referred  to,  Fletcher  v. 
B.4  B.  R.  B  Co.,  the  Lwislature  authorized 
a  mtJcHity  of  the  bondholoeni,  priM  to  any 
fondoBure  and  while  the  trust  was  an  active 
we,  to  change  the  trustees,  omitrary  to  the 
«on.  V.B.B..T.I.  80 


terms  of  the  mortgage  under  which  they  had 

been  selected. 

The  foreclosure  decree  did  not  assume  to  de- 
clare any  bonds  due  and  payable,  except  those 
whose  holders  had  duly  made  their  election  to 
that  effect.  But  in  the  contingency  of  the  non- 
payment of  the  bonds  as  towliich  such  election 
was  declared,  and  of  the  overdue  interest  on 
all,  within  the  term  fixed  for  redemption,  the 
decree  did  provide  for  an  absolute  foreclosure. 
In  this  it  followed  the  usual  and  necessaiy 
practice  in  all  mortgage  foreclosures  for  default 
in  Interest  payments,  and  was  fully  justified  by 
thestatute.  Oen.  Stat.  Rev..  1866. 195.  %%Sn~ 
515. 

The  charter  simply  refers  to  and  rests  on  this 
decree,  to  which  the  plaintiff  was  a  party  by 
his  representatives,  the  mortgage  trustee  and 
a  majority  of  the  bondholders.  If  the  decree 
was  erroneous,  the  plaintiff  should  have  inter- 
vened  and  brought  a  writ  of  error.  Oredit  Co. 
V.  Ark.  Cent.  B.  B.  Co.,  6  McCrary,  28,  80;  S. 
a,  16  Fed.  Rep.,  46. 

The  Legislature  of  Ctmnacticut.  being  orig- 
inally the  only  court  of  chancery,  and  constitut- 
ed under  a  charter  giving  practically  unlimited 
powers,  has  always  given  relief  in  cases  of 
trust  and  in  private  matters  generally,  to  an 
extent  unknown  in  most  of  the  other  States. 
WheOer'e  App.,  46  Conn.,  806:  Utanley  v.  Colt. 
6  WaU.,  119,  124  (73 U.  8.,  bk.  18,  Lawyera' 
ed.,  502);  Propra.  White  School  Houee  v.  Poet,  81 
Conn.,  240;  8t<Uey.  Lewie,  51  Conn.,  126. 

In  fact,  this  very  mode  of  reorganization 
prescribed  In  the  defendant's  charter  has  been 
already  twice  before  this  court,  in  cases  where 
its  vaudi^  has  been  assumed  as  unquestion- 
able, and  has  been  the  foundation  of  the  judg- 
ment rendered.  Sotton  t£  N.  7.  A.  L.  B.  M. 
Go.  V.  CoMn,  50  Conn.,  150,  158,  160 ;  Biehop 
V.  Claylne.  Co.,  45  Conn.,  430,  451,  452. 

The  presumption,  of  course,  is  that  this  char- 
ter and  every  part  of  it  is  in  accordance  with 
the  Constitution.  A  statute  can  be  declared 
unconstitutional  only  when  there  is  no  escape 
from  such  a  condtudon.  WHte  v.  Stamfort}, 
87  Conn.,  587;  Oom^oek  v.  Oag,  61  Conn.,45, 63. 

The  charter  in  question  was  plainly  an  equi- 
table scheme  of  reoi^nization.  None  more 
so  is  suggested,  unless  it  be  in  the  tenth  reason 
of  app^,  in  which  the  plaintiff  complains 
that  his  coupons  ought  to  have  been  paid  before 
his  bonds.  But  there  was  nothing  with  which 
to  pay  either,  in  cash.  The  wh(^  mortgaged 
property  was  to  be  taken  at  once  and  forever. 
I)a  Pimte  v.  Net.  Pae.  B.  B.  Co.,  21  Blatchf.. 
584,  580. 

It  was  not  a  case  where  a  partial  distribution 
of  a  fund  was  to  be  made.  Nor  was  it  a  case 
where  some  coupons  of  a  certain  class  bad  been 
paid  before  the  default,  and  some  not,  so  Uiat 
unless  the  latter  were  paid  after  the  defmilt, 
there  would  be  an  inequality  between  creditors 
of  the  same  date.  Stetent  v.  N.  7.  eft  O.  M. 
R.  B.  Co.,  ISBUtchf.,  418.  416. 

The  mortgage  Hen  was  for  the  equal  protec- 
tion of  any  claim  for  principal  or  interest  in 
default.  In  some  railroad  mortgages,  a  prefer- 
ence as  respects  interest  is  expressly  declajred, 
but  where  this  is  not  the  case,  none  Is  implied 
when  the  whole  fund  is  the  subject  of  fore- 
closure. HotoeU  V.  Weetem  B.  I{.  Co.,  04  U. 
8..  468.  466  (bk.  34,  L.  ed.,  25e)- 
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The  foreclosure  dealt  with  the  entire  property 
mortgaged,  the  entu^  property  of  theeorapaDy. 
In  eveot  of  a  failure  to  redeem,  it  appropriated 
ibia  entire  property  for  the  benefit  of  the  bond- 
faoldera.  It  was  not  a  case  of  a  partial  dis- 
tribution,  where  more  Is  left  to  which  to  resort 
in  the  future.  The  whole  fund  was  eeized,  and 
was  to  be  disposed  of.  Millar  v.  R.  B.  Co.,  40 
Vt.,  408;  Dunhamv.  R.  Co.,  1  Wall.,  254,  268 
(bk.  17,  L.  ed.,  528). 

The  plaintiff  has  no  coupons  except  such  as 
belong  to  his  bonds.  He  comes  into  equity, 
not'for  equality,  ifhich  our  charter  gives  him, 
but  for  a  preference.  Let  him  first  show  that 
the  converting  bondholders  have  received  divi- 
dends equal  to  7  per  cent,  and  that  he  has  not 
been  excluded  from  equal  participation  in  the 
profits.  Poland  v.  Lamoille  V.  it:  R.  Co. ,  62 
Vt,  144,  170. 

This  action  is  an  equitable  one,  and  the  court 
will  not  diatoTh  an  equitable  plan  of  reorgan- 
ization. Baneerk  v.  R.  H.  do.,  OFed.  Rep., 
738;  Shaw  v.  R.  R.  Go.,  100  V.  S..  613  (bk. 
26,  L.  ed.,  759);  GitfiUan  v.  [j'nion  Canal  Co., 
109  U.  S.,  401  {bk.  37,  L.  ed.,  977). 

Our  general  laws  authorize  any  railroad  com- 
pany to  lease  its  road  to  any  connecting  road 
by  a  two  thirds  stock  vote.  Gen.  Stat,  8S8, 
s;  27;  Pub.  Acts,  1878,  ch.  65,  803. 

The  rule  of  cbancerv- pleading,  which  allows 
some  parties  to  sue  or  be  sued  in  behalf  of  all, 
where  their  right  is  the  same,  is  especially  ap- 
plicable in  all  suits  for  the  foreclosure  of  rail- 
road mortgages.  Such  mortgages  are  almost 
invariably  made  to  trustees;  and  ordinarily  the 
trustees  represent  the  bondholders  in  all  matters 
of  litigation  re^)eotine  their  common  and  g^- 
eral  rights.  The  bondholders  are  in  such  cases 
quati  parties  to  the  suit  and  have  the  right  at 
any  time  to  intervene  and  become  actual  par- 
ties. They  may  come  in  under  the  decree  and 
take  the  benefit  of  it  or,  so  long  as  the  proceed- 
ings are  not  definitely  closed,  they  may  obtain  a 
hiring  and  show  the  proceedings  to  be  erro- 
neous.   Jones,  R  B.  ^cu.,  §  861. 

If  the  court  erred  in  exercising  its  jurisdic- 
tion by  sanctioning  an  oblectionable  plan  of  re- 
organiEation,  the  plaintiff  s  remedy  was  by  writ 
of  error,  only.  Unless  the  decree  was  ecram 
nonjudice  in  this  particular,  he  cannot  attack 
it  collaterally,  when  pressed  in  a  suit  brought 
by  his  trustee  for  his  benefit.  Campbdl  v.  R. 
a.  Co.,  I  Wood,  888,  876;  Kerritoii  v.  Btctcart, 
98  tr.  8.,  155,  160  (bk.  28,  L.  ed.,  843) ;  Shaw 
v.  R.  R.Co.,  100  U.  S.,  605,  611  (bk.  25,  L.  ed., 
727);  Coit  v.  Haven,  80  Conn.,  190;  Colt  v.  Colt, 
111  U.  8.,  566,  578  (bk.  28.  L.  ed.,  620). 

The  court  Imd  full  jurisdiction  of  the  sub- 
ject matter  of  the  trust.  It  was  presented  with 
the  scheme  expressed  in  the  new  Air  Line  char- 
ter, and  it  was  then  and  there  "  agreed  on  by 
^1  the  parties  interested  and  approved  by  sam 
court  in  said  cause,"  and  the  demurrer  also  ad- 
mits that  not  only  did  the  state  treasurer  bring 
the  foreclosure  suit  "as  trustee  under  said  mort- 
gage and  in  behalf  of  all  the  bondholders  there- 
under," but  that  "all  parties  to  and  interveners 
in  said  cause  were  fully  heard,"  and  consented 
to  the  approval  of  the  reorganization  scheme. 
The  plaintiff  was  therefore  fully  represented  in 
the  foreclosuro  suit  by  his  trustee;  and  a  major- 
ity of  his  co-bondholders,  certainly  a  reason- 
able representation  of  all,  were  in  court  also 


and  assented  to  the  decree.  He  is  cleariy  bound 
by  what  was  thus  adjudicated.  Emeraon  v.  iVV 
T.  Eng.R.  R.  Co.,  14  R  L,  565;  16  Am. 
&  Eng.  R.  R  Cas^  404  ;  Wetmore  v.  St.  P.  ^ 
PiK.lt.  R.  a».,6DiU.,581. 

The  foreclosure  aatlofled  the  plaintiff's  bonds 
and  coupons.  It  is  nowhere  alleged  that  the 
security  was  insufficient.  Prima  facie,  a  fore- 
closure satisfies  the  debt  Sieift  v.  Eds  on,  5 
Conn.,  581. 

The  statutes  gave  him  a  right  to  sue  on  his 
bonds  or  coupons,  if  the  security,  estimated  at 
what  it  was  worUi,  when  foreclosed  in  June, 
1875,  was  shown  to  be  insuflBcieat   Gen.  Stat., 

358,  §  2. 

Any  trust  for  him,  except  after  be  should 
convert  his  bonds  into  stock,  has  been  alwajj^s 
and  openly  disavowed.  If  he  meant  to  claim 
any,  he  should  have  sued  in  1875,  before  the 
numerous  transfers  of  stock  in  the  new  com- 
pany to  third  parties,  ignorant  of  its  oi^in, 
which  have  befm  made  nnce.  Baiger  v.  Anf- 
get,  2  Wall,  «7  (6»  U.  8.  (bk.  17,  L.  ed.,  886); 
SviUmn  V.  R.  R.  Co.,  94  U.  S.,  806  (bk.  S4.  L. 
ed.,834). 

The  plaintiff  could  have  appeared  and  made 
his  claim  in  the  foreclosure  suit  in  1876.  SUn 
V.  Wis.  Cent.  R.  Co.,  1  Fed.  Rep.,  655.  662; 
Graham  v.  BoHon,  H.  A  E.  R.  Co.,  14  Fed. 
Rep.,  758. 

He  cannot  lie  by,  to  speculate  on  the  results, 
of  the  enterprise  of  his  fellow  bondholderB. 
and  then  be  heard  to  complain  in  a  court  of 
equity  after  so  many  changes  of  value  and 
property,  induced  by  bis  apparent  acquiescence. 
Pae.  R.  R.  Co.  V.  Mo.  i^.  R.  Co.,  12  Fed. 
Rep.,  641. 

Stoddard.  J.  delivered  the  opinion  of  the 
court: 

The  New  Haven,  Middletown  and  Willi- 
mantic  Railroad  Company  was  chart^ed  by  the 
General  Assembly  of  the  State  of  Connectitnit  in 
the  year  1867,  for  the  purpose  of  constructing 
and  operating  a  railroad  from  the  City  of  New 
Haven  to  tbeVillage  of  Willimantic,  and  whol- 
ly within  the  territorial  limits  of  this  Stote.  ^ 
its  charter  that  corporation  was  invested  witL 
all  the  usual  franchises  and  powers  conferred 
upon  railroad  rompanies,  including,  of  course, 
the  right  to  take  private  property  by  the  vjsx- 
cise  of  the  right  of  eminent  domain. 

The  capital  stock  was  $8,000,000,  with  Hut 
privilege  of  increasing  the  same  toanunomil 
not  more  than  $6,000,000. 

The  company  was  authorized  to  borrow 
money  to  an  amount  not  exceeding  at  any  one 
time  one  half  of  the  amotmt  actually  expended 
for  the  construction  and  equipment  of  its 
road,  and  to  secure  repayment  of  the  same  by 
its  bonds,  with  or  without  coupons.  Pro  via  on 
is  made  in  the  charter  for  seomng  waiA  booda 
by  the  execution  of  amortgageof  the  "railroad 
and  all  its  property,  rights  and  fraDdiisee"  to 
the  treasurer  of  the  State  and  his  successors  in 
office,  "in  trust  for  the  holders  of  said  bonda" 

In  pursuance  of  its  chartered  powers  the  com- 
pany proceeded  to  build  its  railroad,  and  in 
1869,  having  obtained  stfxik  subsciiptioiis  and 
partially  completed  the  road,  issued  coupon 
bonds,  either  negotiable  or  not  at  the  optioii  of . 
the  holder,  to  the  amount  of  $8,000,W0,  and 
secured  the  payment  th^^iQf  hy  a  inoitgage,aa 
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provided  by  the  charter.  Id  that  mortgage  it 
18  recited  that  the  compaDV  desired  to  borrow 
mOQey  "for  the  purpose  of  constructing  and 
equipping  said  raitrtmd,"  and  proposes  to  make 
and  nue  such  bonds,  "  pursuant  to  the  power 
and  authority  to  that  effect  in  said  charter  con- 
tained." 

The  bond  itself  states  that  it  is  secured  by  a 
"first  mortgage  to  the  Treasurer  of  the  Stale  of 
Connecticut  upon  the  railroad  of  said  company 
and  all  its  property,  rights  and  franchises  un- 
der itscharter,"  and  stipulates  that '  'Should  any 
of  said  interest  coupons  ^remain  unpaid  for  six 
months  after  presentation  and  default,  the  prin- 
cipal sum  secured  hereby  shall,  at  the  option  of 
the  holder  tiiereof,  become  due  immediately." 

The  granting  clause  of  the  mortgage  als6  con- 
veyed the  railroad,  its  appurtenances,  rolling 
stock  and  all  other  real  and  personal  property, 
particularized  at  length,  "which  may  now  be- 
long, or  may  at  any  time  bereafter  oeloug  to 
said  company  and  be  used  as  a  part  of  said 
railroad  or  be  appurtenant  thereto,  or  neces- 
sary for  the  construction,  operation  or  securi- 
ty thereof:  and  also  all  the  property,  rights, 
and  franchises  of  the  said  company  under  its 
charter,  and  every  part  thereof,  together  with 
the  tolls,  income,  issues  and  profits  thereof, 
and  all  rights  to  receive  the  same  and  every- 
thit^  neceaeaxy  for  the  compIetioD  and  opera- 
tion oftbercMd." 

In  the  habendum  ctouse  of  the  mortage  deed 
it  is  provided  that  said  treasurer,  in  his  official 
capacity,  is  "to  have  and  to  hold  the  said  prop- 
erty etc.,  subject  to  the  terms  and  stipulations 
of  said  bonds,  and  the  provisions  of  said  cbAr- 
ter  nnder  which  the  sud  company  derives  hs 
powers." 

Default  was  made  in  the  payment  of  the  in- 
terest, and  under  the  terms  of  the  bond  and 
niortgage  more  than  a  majority  in  value  of  said 
bondlnolders  elected  that  the  principal  sum 
sboold  be  then  due.  and  at  their  instance  the 
then  treasurer  of  the  State  brought  his  pe- 
tition in  equity  to  the  May  Term,  187K,  of  the 
Superior  Court  to  obtain  a  decree  of  strict  fore- 
closure of  said  mortg^.  Such  decree  was 
had,  a  majority  in  vtuue  of  said  bondholders 
and  the  creditors  being  parties  thereto.  A  plan 
of  reorganization  of  said  railroad  had  been  pro- 
posed by  a  majority  in  value  of  such  bondhold* 
en,  which  resulted  in  said  foreclosure,  and  the 
psange  by  tlie  General  Assembly  of  the  Act 
incocporatinj^the  "Boston  and  New  York  Air 
Line  Railroad  Company." 

A  scheme  for  the  reorganization  of  the  man- 
agement and  ownership  of  said  railroad  having 
been  assented  to  by  the  parties  in  inter^t,  was 
refored  to  in  the  foreclosure  decree.  The  time 
for  redemption  expired  in  June,  187S,  and  Uie 
foreclosure  thereby  became  absolute. 

On  the  8tfa  day  of  June,  1875,  the  Qeneral 
Assembly  incorporated  sdd  Boston  and  New 
Tork  Air  Line  Kailroad  Company.  Said  Act 
of  incorporation  recites  that  the  interest  of  said 
IxHids  remains  unpaid  since  November  1, 
1872;  that  foreclosure  proceedings  in  behalf  of 
the  holders  of  said  bonds  are  pendina^,  etc., and 
that  public  convenience  and  necessity  require 
a  ccHuiderable  further  expenditure  to  complete 
and  eqnlp  said  road. 

The  cairital  stock  consisted  of  ^,000  shares 
of  <100  each,  80,000  of  which  is  preferred 
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stock,  and  10,000  common  stock.  The  pre- 
ferred stock  is  to  be  issued  "  only  in  exchange 
for  the  first  mortgage  bonds  of  said  Company, 
at  the  rate  of  five  shares  for  every  bond  of  $500, 
and  tenstiares  for  each  tmnd  ot  $1,000." 

The  common  stock  is  to  be  issued:  first,  for 
over  due  and  unpaid  coupons  detached  from 
the  bonds;  and  second,  in  satisfaction  of  certain 
legal  and  equitable  claims  existing  against  said 
road  prior  to  the  time  the  decree  of  foreclosure 
became  absolute.  The  charter  then  provided 
that  when  a  majority  of  said  bonds  had  been 
exclianged  for  said  preferred  stock,  and  upon 
some  other  conditions,  that  the  trustee  shmild 
convey  to  said  new  Corporation  all  his  title  and 
interest  in  said  trust  property  in  fee  simple;  and 
then  provided  that  such  conveyance  "  shall  be 
effectual  to  discharge  him  forever  from  said 
trust,  and  to  vest  said  premises  with  all  the 
rights  and  privileges  of  the  old  corporation." 

The  charter  then  provided  tliat  no  dividends 
shall  be  declared  upon  said  common  stock  un- 
til dividends  have  been  declared  out  of  the  net 
earnings  of  said  railroad  upon  all  of  said  30,000 
shares  of  preferred  stock  equal  to  7  per  cent, 
a  year  thereon  from  the  date  of  the  last  cou- 
pons on  said  first  mortgage  bonds,  default  on 
which  was  made  prior  to  the  time  when  the  ti- 
tle of  the  trustee  under  said  mortgage  to  the 
mortgaged  premises  became  absolute  by  fore- 
closure. Then  it  Is  provided  that  the  new 
Corporation  mav  issue  mortgage  bonds  upon 
its  property,  under  certain  conditions  and  stip- 
ulations, by  a  vote  of  three  fourths  of  all  the 
stockholders. 

The  plaintiff  owned,  prior  to  the  reorganiza- 
tion scheme,  bonds  to  the  value  of  $3,500,  and 
"has  never  personallv  been  a  party  to  or  partic- 
ipated in  any  of  said  proceeoings,  nor  author- 
ized anyone  to  act  for  bim  or  represent  him, 
or  been  personally  served  with  notice,  nor  has 
assented  to  them,  and  has  not  elected  to  have 
his  bonds  due,  and  still  claims  them  as  valid 
subsisting  securities  under  said  original  first 
mortgage.  He  was  not  aware  that  said  char- 
ter hul  been  granted  to  the  Boston  &  New  York 
Air  Line  R  R  Co. ,  or  that  said  foreclosure  de- 
cree had  been  made."  The  broad  claim  is  now 
made  by  tbe  plaintiff  that  as  he  was  not  person- 
ally a  party  to  the  reorganization  scheme,  had 
no  actual  notice  of  it  and  has  not  assented  that 
his  bonds  should  mature  and  the  trustee  be 
discharged,  therefore,  his  said  bonds  with  their 
coupons  are  outstanding  subsisting  oblig^ons 
of  the  old  corporation,  charged  upon  this  rail- 
road property,  and  that  either  by  an  absolute 
sale,  or  by  operation  of  said  railroad  by  said 
trustee,  said  property  and  franchises  must  be 
appropriated  to  the  discharge  of  the  obligations 
held  by  him,  not\vithstandrng  that  a  different 
mode  of  appropriating  said  property  in  liquida- 
tion of  said  iKinds  has  been  agreed  upon  by  a 
majority  of  his  co-bondholders,  and  nas  been 
sanctioned  by  the  State  and  by  a  court  of 
equity  having  jurisdiction  of  the  subject  matter. 

The  plaintiff's  contention  in  this  behalf  rests 
upon  his  assumption  that  he  has  a  constitutional 
property  right  to  have  the  property  appropri- 
ated in  the  manner  claimed  by  him. 

In  making  this  claim  the  plaintiff  ignores  or 
subordinates  to  his  own  claim  both  the  pri- 
vate rights  of  his  co-bondholders  and  public 
rights  vested  in  trust  in  the  State,  wiUle  upotL 
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everjr  true  theory  and  exposltloD  of  his  contract, 
the  rights  of  the  public  are  superior  to  his  pri- 
vate nght,  and  the  rights  and  interests  of  his  co- 
bondholders  are  equally  with  his  own  to  be  pro- 
tected by  the  law. 

The  plaiotifl's  argument  treats  this  matter  as 
a  matter  of  strict  legal  private  right  of  an  indi- 
vidual creditor  agi^st  or  to  private  propertr  of 
an  individual  debtor,  instead  of  a  claim  of  ex- 
ceptional character  upon  property  of  a  peculiar 
nature  in  which  private  rights  of  others  and  the 
rights  of  the  public  exist,  which  must  be  re- 
sided and  protected. 

One  public  right  consists  in  the  continuous 
uses  of  the  railroad,  its  franchises  and  corporate 
property,  in  the  manner  and  for  the  purposes 
contemplated  by  the  terms  of  the  charter.  All 
these  corporate  franchises  and  this  property  are 
held  subject  to  and  charged  with  this  obligation. 

It  is  true  that  the  charter  is  permissive  in  its 
terms,  and  probably  no  obligation  rests  upon  the 
Corporation  to  construct  the  railroad.  The  op- 
tion to  exercise  the  right  of  eminent  domain  and 
other  public  rights  is  granted.  And  when  that 
cation  has  been  made,  and  the  Corporation  has 
located  and  constructed  its  line  of  track,  exer- 
cising the  power  of  the  State  in  taking  property 
of  others  and,  in  so  locating  and  constructing  its 
road,  has  invited  and  obtained  subscriptions  up- 
on the  implied  promise  to  construct  and  operate 
its  road;  has  commenced  to  operate  the  road  un- 
der Uie  granted  powers;  thereby  inducing  the 

{)ublic  to  rely,  in  their  personal  and  business  re- 
ations,  upon  that  state  of  affairs;  by  so  accept- 
ing and  acting  upon  the  charter^  powers  n 
contract  exists  to  carry  into  full  effect  the  ob- 
jects of  the  charter;  and  the  capital  stock,  fran- 
chises and  property  of  the  Corporation  stand 
charged  primarily  with  this  trust. 

The  large  sovereign  powers  given  1^  the 
State  to  rulrood  corporations  are  granted  and 
exercised  only  upon  the  theory  that  these  public 
ri^ts  are  to  be  used  to  promote  the  general 
welfare.  Having  exercised  those  powers  the 
Corporation  has  no  right  against  the  will  of  the 
State  to  abandon  the  enterprise,  tear  up  its 
track  and  sell  its  rolling  stock  and  other  prop- 
ertr, and  divide  the  proceeds  among  the  stock- 
holders. 

The  posdble  effects  of  the  exercise  of  such  a 
claimed  power  are  utter  disaster  to  the  great  in- 
terests of  the  State,certain  destruction  of  private 
property  in  which  whole  communities  created 
and  existing  upon  the  faith  of  the  continuous 
use  of  the  (bartered  powers  are  interested  and, 
indeed,  the  life  of  the  dUzen  as  well  as  his  pto^h 
erty  rights  are  thus  jeopardized.  Upon  princi- 
ple it  would  seem  pudn  that  railroad  property 
once  devoted  and  essential  to  public  use  must 
remain  pledged  to  that  use,  so  as  to  carry  to  full 
completion  the  purpose  of  its  creation,  and  that 
this  public  right  existing  by  reason  of  tiie  pub- 
lic exigency  demanded  by  the  occasion  and  cre- 
ated by  the  exercise  by  a  private  person  of  the 
powers  of  a  State  is  supwlor  to  the  propertv 
rights  of  corporations,  stockholders  and  bona- 
h^ders. 

To  this  effect,  also,  is  the  weight  of  authority. 
In  the  following  cases  are  illustrations  of  the 
general  principle:  State  v,  H.  tfi  N.  H.  R.  R. 
Co.,  29Conn.,  638;  R.  R.  (hmra.  v.  P.  *  0.  C. 
R.  It.  Co.,  63  Me.,  378;  Y.  ^  N.  M.  B.  Co.  v. 
^Mn,  1  EL  &  BL,  8S8,  874;  Atty-Oen,  t.  W. 
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W.  R.  Co.,  88  Wis.,  466;  PeopU  v.  A.  ,t  V.  S. 
R.  Co.,  24  N.  Y.,  261;  High,  Mandamus, 
315,  316.  m-.  State  V.  8.  M/R.  R.  Cb.,  18 Minn.. 
40;  People  v.  L.  J.  R.  R.  Co.,  31  Hun,  N.  Y., 
127;  Re  N.B.  46  0.  R.  Co.,  1  Pugsley  &  Bur- 
bridge  (N.  B.),  667. 

The  American  and  English  cases  wtddx  seem- 
ingly doubt  these  propositions  place  their  con- 
clusion upon  the  construction  of  the  particular 
chartered  powers  and  obligatioDS. 

In  the  case  at  bar,  there  are  special  provisions 
of  the  charter  and  of  the  bond  and  mortgage 
which  indicate  an  intent  to  impose  this  trust 
characteristic  upon  thefranchise  and  property 
of  this  Corporation.  By  the  charter  the  Cor- 
poration was  given  power  to  construct  and  oper- 
ate the  whole  intended  line  of  railway,  to  ob- 
tain subscriptions  to  the  capital  stock  and  to 
borrow  money  and  issue  its  bcmds  and  mort- 
gage its  property  therefor,  for  that  special  ob- 
ject and  purpose.  The  bond  on  its  face  pur- 
ports to  be  part  of  an  issue  secured  by  mort- 
age on  this  railway  properW  and  franchises. 
The  mortgage  securing  uie  bond  recites  that 
the  Corporation  has  obtained  capital  stock  sub- 
scriptions "for  the  purpose  of  constructing  and 
equipping  said  railroad,"  and  states  that  the 
Corporation  desires  to  borrow  money  and  issue 
bonds  therefor,  etc.,  "pursuant  to  the  power 
and  authority  to  that  effect  in  said  charter," 
covers  not  only  the  virilde  property  bat  ^ 
franchise  to  operate  the  road,  and  conveys  the 
said  property^  and  franchises,  "  sublect  to  tbe 
terms  and  stipulations  of  said  bonds,  and  tbe 
provisions  of  the  said  charter  under  which  the 
Company  derives  its  power." 

It  is  apparent  that  the  bondholders  loaned  tiie 
money  and  took  their  bonds  with  the  security 
with  full  notice  that  the  security  for  the  loan 
was  first  pledged  to  the  performance  of  a  pul^ 
trust. 

Tbe  necessary  conclusion  is:  the  State  hM  a 
right  to  enforce  the  continuous  exercise  of  the 
corporate  powers  and  franchises  for  public  use, 
to  the  exhaustion  of  the  value  of  such  property 
and  franchises;  and  this  is  true,  no  matter  what 
private  right  may  emtoice  the  title  itf  the  prop- 
eny. 

In  this  State,  irrespective  of  legislative  or  ju- 
dicial authority  in  the  special  instance,  the  ef- 
fect of  a  foreclosure  is  to  vest  absolutely  the 
property  of  the  mortgagor  in  tbe  mortg^ee. 

It  simply  cuts  off  the  right  of  redemption  ex- 
isting in  the  mortgagor,  and  thereafter  the 
mortgagee  stands  with  reference  to  the  mort- 
gaged property  in  the  same  relation  as  did  tbe 
mortgagor.  He  has  the  titie  of  the  frnmer 
owner  of  the  equity  and  nothing  more.  He 
holds  the  property  subject  to  all  chafes,  du- 
ties, pledges  and  equities  existing  prior  to  tbe 
execution  of  the  mortgage  deed. 

We  have  not  adopted  the  practice  of  selling 
the  propertr  upon  foredosure.  Necessarily, 
thei-efore,  it  the  trust  mortgage  was  rigfitfoUy 
foreclosed,  and  the  title  vested  in  the  trustee  in 
trust  for  the  first  mortgage  bondhfMen,  tbe 
trustee  and  tbe  beneficiaries  of  the  trust  con- 
tinue to  hold  the  property,  subject  to  the  same 
limitations,  duties  and  obligations  resting  upcm 
the  original  corporation,  including,  of  course, 
tbe  obligation  to  execute  tbe  public  trust  cast 
upon  the  mortgaged  property,  by  devotiag  U  to 
the  public  use  for  whicfa  it  was  created. 
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This  property  could  not  be  relieved  from  this 
trust  without  the  acquiescence  of  the  State. 
But  the  State  Itas  esplicitlj  declared  the  public 
Intent  that  the  franchises  and  property  rested 
in  these  bondholders  should  continue  to  be  de- 
voted to  the  public  use  declared  in  the  original 
charter,  and  has  created  a  new  Corporation  for 
that  purpose.  In  the  organization,  control 
and  management  of  this  new  Corporation,  and 
In  Us  property  and  franchises,  the  plaintiff  is, 
by  the  incorporating  Act,  entitled  to  share  pro- 
portioiislly  with  all  the  other  bondholders. 
The  new  Corporation  is  a  method  adopted  by 
the  State,  with  the  acquiescence  of  a  majority 
of  the  bondholders,  to  carry  into  effect  the  orig- 
inal design,  to  devote  the  property  to  the  only 
use  which  the  law  of  its  creation  permits;  and  in 
thus  applying  the  trnst  property  to  the  object 
and  purposes  of  the  trust,  no  rignt  of  the  plaint- 
iff is  impaired,  so  long  as  he  retains  hisoriginal 
pro  ratti  share  in  the  trust  property,  subject  to 
the  execution  of  that  trust  and  the  expenses 
necessarily  incident  thereto. 

So,  too,  in  relation  to  the  other  bondholders; 
it  18  inaidfest  that  each  bondholder  enters  into 
contract  relation  with  each  and  all  of  his  co- 
Iwndholders.  His  right  to  appropriate  the  se- 
curity in  satisfaction  of  his  bond  in  such  law- 
ful manner  as  he  may  choose  is  modified  by  the 
same  existent  right  in  every  other  holder.  His 
absolute  right  of  control  is  limited  not  only  by 
the  express  provisions  of  the  bond  and  mort- 
gage, but  also  in  great  measure  by  the  peculiar 
nature  and  character  of  the  security.  See, 
Gaaada  8.  B.  Off.  v.  O^hard,  109  U.  S.,  934. 
5S7  p)k.  27,  L.  ed.,  1038]. 

To  allow  a  small  minority  of  bondholders 
representing  a  comparatively  insignificant 
amount  of  the  mortgage  debt,  in  the  absence 
of  any  pretense,  even,  of  fraud  or  unfairness, 
to  defeat  the  wishes  of  such  an  overwhelming 
majority  of  those  associated  with  them  io  the 
benefits  of  th«r  common  security,  would  be  to 
ignore  entirely  the  relation  which  bondholders 
secured  by  a  raitroiul  mortgage  bear  to  each 
other. 

"  Railroad  mortgages  are  a  peculiar  class  of 
securities.  The  trustee  represents  the  mort- 
gage, fmd  in  executing  his  trust  may  exercise 
his  discretion  within  the  scope  of  ms  powers. 
U  there  are  differences  of  o^nion  among  the 
bondholders  as  to  what  their  interests  require, 
it  is  not  improper  that  he  should  be  governed 
by  the  voice  of  the  majority  acting  in  good 
faith,  and  without  collusion,  if  what  they  ask 
is  not  inconsistent  with  the  provisions  of  his 
trust."  Shaw  v.  R.  R.  Co.,  100X7.  8.,  Oil,  612 
[bk.  85,  L.  ed..  769]. 

This  mortgage  sccnri^  is  an  entirety.  It  is 
indfTisible  anathere can  he  but  one  foreclos- 
ure of  that  mortgage.  The  bond  on  its  face 
provides  that  "  Should  any  of  the  said  interest 
coupons  remain  unpaid  for  six  months  after 
presentation  and  de^ult,  the  principal  sum  se- 
cured hereby  shall,  at  the  option  of  the  holder 
hereof,  become  due  Immediately;"  and  the 
mortgage  has  substantially  the  same  prorlrion. 
A  majority  of  the  bondholders  exercised  such 
option,  and  their  bonds  matured. 

A  statute  authorized  the  trustee  to  foreclose 
the  mortgage;  that  power  probably  resided  in 
the  trustee  urespecUve  of  the  statute.  The  law 
of  the  place  where  a  contract  is  made  is  ae  much 
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a  part  of  the  contract  as  if  incorporated  in 
terms  therein.  The  holders  of  these  bonds 
hold  them  subject  to  tiiat  law. 

When  it  was  provided  in  the  bond  and  mort- 
gage that  the  bonds  were  payable  in  twenty 
vears  from  date,  it  was  also  provided  by  the 
bond,  mortgage  and  the  law,  that,  under  cer- 
tain circumstances,  at  the  option  of  the  bond- 
holders and  the  trustee,  the  bonds  should  ma- 
ture and  the  mortage  be  foreclosed  before  that 
time,  thus  preventing  the  contemplated  running 
for  twenty  years,  "nie  provision  that  the  bond 
should  continue  for  twenty  years  an  outstand- 
ing subsisting  security  if  any  existed  was  with 
reierence  to  the  Corporation.  The  provision 
that  the  bonds  by  the  action  of  the  bondholders 
might  mature  before  that  time  was  in  reference 
to  the  co-bondboldera.  And  while  it  would 
impair  the  obligation  of  a  contract,  if  said  con- 
tract existed,  so  far  as  the  Corporation  is  con- 
cerned, to  change  the  time  of  maturity,  it  does 
not  have  that  effect  when  the  co-bondholders 
proceed  upon  their  common  and  undisputed 
right  to  cause  the  bonds  to  mature,  and  by  fore- 
closure  to  discharge  the  bonds  by  taking  the 
iwoperty  in  a  legal  way. 

Prima  facie,  the  foreclosure  of  the  mortgage 
security  operated  to  discharge  the  mortgage  in- 
debtedness. The  equitable  title  of  the  prop- 
erty was  in  the  beneficiaries  of  the  trust.  The 
trustee  was  not  selected  1)ccause  of  his  personal 
fitness  or  qualities;  he  was  a  state  official  and 
his  successors  in  office  desi^ated  by  law,  as 
matter  of  convenience  and  public  policy,  and 
not  selected  by  contract  or  the  parties  to  the 
mortgage.  He  had  no  active  duties  in  relation 
to  the  trust  except  those  imposed  by  statute  and 
the  charter,  and  ^this  charter  was  open  to  re- 
peal. 

In  these  particulars  the  rights  of  the  bene- 
ficiaries under  the  trust,  to  the  continuanct' 
thereof,  are  very  different  from  the  rights  exist- 
ing under  an  ordinary  active  trust  created  by 
act  and  contract  of  the  parties. 

When  the  legislative  power,  which  upnn 
grounds  of  public  policy  created  the  trust,  upon 
rike  grounds  wilted  that  such  trust  should 
cease,  and  vested  the  property,  absolutely  de- 
nuded of  the  trusf,  in  the  beneficiaries,  at  the 
instance  of  a  majority  in  value  of  them,  no 
right  of  a  dissentient  beneficiary  is  affected.  The 
trust  does  not  rest  upon  contract  and  was 
created  with  the  express  reservation  that  the 
State  might  at  will  terminate  it. 

The  puTOOses  of  the  trust  had  been  accom- 

Elished.  The  property  had  been  appropriated 
y  the  foreclosure,  so  far  as  it  could  be  by  the 
pariies,  to  the  discharge  of  the  bonds,  and  the 
scheme  of  reorganization  provided  for  the  dis- 
tribution of  the  trust  property  among  those  en- 
titled to  it,  subject  to  the  duties  and  obligations 
to  the  public  originally  fixed  uiwn  it.  This  dis- 
tribution was  sanctioned  by  the  judgment  of  a . 
court  of  eqpity  having  jurisdiction.  The  effect 
of  these  proceedings  vested  in  the  bondholders 
all  the  property  andthefrandiiBesi^  theorigbal 
corporation  that  could  be  transferred  by  judicial 
proceedings.  But  the  tiien  owners  of  tbo  cor- 
porate property  were  not  a  corporation;  they 
were  simply  an  aggrc^tion  of  common  owners; 
but  as  it  is  obviously  impossible  for  a  numerous 
body  of  part  owners  widely  scattered  in  many 
lurisdictionB  and  TOiyingfromtUSb^.timein 
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the  perBonal  compo^tlon  of  that  bod^,  to  oper- 
ate a  railmad,  so  it  is  equally  inadmissible  as  a 
question  of  public  policy  that  the  attempt 
should  be  made.  The  General  Assembly,  there- 
fore, provided  for  the  new  Corporation.  Uw 
stock  of  which  represented  tiie  interest  of  the 
owners  of  the  property.  This  or  some  similar 
course  must  be  pursued  and  seems  to  be  sug- 
gested in  the  case  of  Sturgea  v.  Knapp^  81  Yt., 
oTj^ited  by  the  defendants. 

This  was  a  case  where  the  court  regarded  the 
trustees  as  ''Selected,  doubtless,  with  reference 
to  their  capacity  and  responsibility,  for  this 
Tcry  contingency,  both  by  the  Corporation  and 
the  cestui*  que  trmt,  and  neither  of  these  parties 
had  stipulated  to  deal  directly  with  the  other; 
but  only  with  the  trustees,  as  the  responsible 
party."  Page  65. 

"  The  trustees  seem  to  have  been  selected  for 
this  very  office,  among  others,  of  conUolling 
and  managing  the  property  in  case  of  forfeiture 
and  surrender,  as  trustees,  for  the  benefit  of  the 
ceatuit  que  trust  in  order  to'm^e  it  available 
for  the  payment  of  the  bonds,  both  Interest  and 
principal. 

This  must  be  so  until  some  organization  of 
the  bondholders,  and  the  acquiring  of  some  ca- 
pacity to  act  by  a  majority,  or  in  some  such 
way  as  to  enable  them  to  discharge  this  new 
class  of  duties  thrown  upon  them  by  the  for- 
feiture of  the  condition  of  the  mortgage,  and 
the  surrender  of  the  road  with  its  incidents  and 
fixtures."   Pages  5ft-7. 

To  these  legislative  and  judicial  proceed- 
ings, enactments  and  decrees,  the  plaintiff  was 
a  pi^y  represented  by  the  trustee  and  a  ma- 
jority of  us  co-bondholders.  The  Interests  of 
all  persons  are  bound  by  a  public  Act  of  the 
Legislature  acting  within  the  scope  of  its  juris- 
diction. And  it  is  manifestly  impracticable 
that  provision  should  be  made  for  actual  per- 
sonal notice  to  all  the  bondholders  under  rail- 
road mortgages,  of  judicial  action  in  reference 
thereto.  The  bonds  are  negotiable,  passing  by 
delivery  from  hand  to  hand,  and  scattered,  in 
many  instances,  to  all  narts  of  the  dvilized 
world.  Power  is,  therefore,  lodged  with  the 
trustee  to  exercise  a  wide  distxenon  in  refer- 
ence to  the  administration  of  his  trust,  to  apply 
to  the  courts  for  judicial  action  when  deemed 
for  the  best  interest  of  the  ee$tuitqxu  trust,  and 
to  bind  them  in  relation  thereto.  And  the 
familiar  jtractice  in  chancery  proceedings, 
where  it  is  practically  impossible  to  bring  by 
personal  notice  all  individuals  of  a  numerous 
class  into  court,  is  to  proceed  with  a  sufflcient 
number  in  tliat  interest  to  properly  represent  it. 

The  designation  of  a  state  official  as  the 
trustee  provides  a  person  uninfluenced  by  per- 
sonal considerations,  independent  of  the  action 
or  control  of  any  portion  of  the  bondholders, 
and  who  may  be  relied  upon  to  carry  into  full 
effect  the  original  design  of  his  trust 

A  trust  of  the  character  in  question  can  be 
determined  by  the  decree  of  a  court  of  equity 
upon  proper  occasion;  certainly  at  the  request 
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of  a  ma  jori^  in  interest  of  the  eeHvit  gm  trvtt ; 
and,  at  all  events,  when  fortified  by  the  con- 
curring soverign  will  of  the  State  and  when 
the  proportionate  interests  of  all  the  owners  of 
the  property  are  preserved  and  the  estate  is  ap- 
plied to  the  use  for  which  it  was  created,  and 
subject  to  which  it  Is  held  at  all  times  and  by 
all  persons. 

A  mortgage  is  provided  for  in  the  scheme  of 
reorganization,  to  be  Lssued  by  the  new  Corpora- 
tion, in  the  first  place  to  pay  or  secure  the  pay- 
ment of  certain  sums  contracted  in  operating 
the  road  while  held  in  trust  and,  in  the  second, 
to  provide  for  the  future  operation  of  the  road 
by  the  new  Corporation. 

It  results  from  the  view  that  we  have  taken 
of  the  contract  with  the  bondholders  that  these 
are  objects  within  the  scope  of  their  contract, 
and  that  the  property  is  lawfully  subjected  to 
this  prior  mortgage  to  accompli^  these  ends. 

So  far  as  the  common  stock  18  ooooemed,  it  is 
provided  by  the  charter  that  no  riji^t  to  a  ^t- 
Mend  upon  this  stock  is  acquired  "  Until  divi- 
dendfl  have  been  declared  out  of  the  net  earn- 
ings of  said  Railroad  upon  all  of  said  thir^ 
thousand  shares  of  preferred  stock  equal  to 
seven  per  cent  a  year  thereon  from  the  date  of 
the  last  coupons  on  said  first  mortgage  bonds, 
default  on  which  was  made  prior  to  the  time 
when  the  title  of  the  trustee  under  said  mort- 
gage to  the  mortgaged  premises  became  abso- 
lute by  foreclosure."  Thus  is  seemed  to  the 
holders  of  the  bonds  the  rate  of  interest  origi- 
nally contracted  for,  if  the  property  should  earn 
enough  to  pay  that  amount. 

A  question  is  made  as  to  the  power  to  lease. 
It  is  not  neoeasary  to  dwell  on  this  subject  here; 
the  substance  of  the  matter  Is  disposed  of  in  the 
case  of  MidiUetownv.  E.  R.,  a  comiuinion  case 
to  and  argued  in  connection  with  this. 

This  additional  suggestion  may  be  made  in 
this  case  that  the  charier  of  the  flrst  corpora- 
tion ^ve  the  same  power  to  lease  this  proper^ 
that  IB  given  to  the  new  Corporation:  and,  as  has 
been  already  stated,  upon  the  foreclosure  the 
feanchises  and  prcmerty  of  the  old  corporation 
were  taken  and  held  by  the  plaintiff  and  bisas- 
aociates,  subject  to  thd  imitations,  restrictions 
and  cfaartered  powers  and  regulations  as  to  the 
performance  of  public  duties  that  were  imposed 
upon  theilrst  corporation;  and  there  are  no  facts 
in  this  case  to  indicate  that  the  lease  in  qow- 
tion  was  not  for  the  best  interests  of  all  con- 
cerned, both  prival«  persons  and  the  public 
generally.  There  is  no  reason  why,  sublet  to 
legislative  and  judicial  owtrol  and  directioa. 
the  majoritv  in  interest  in  common  proper^ 
of  indivisible  nature,  consecrated  to  public 
use,  should  not  so  use  that  property  as  to  sd- 
vance  the  private  interests  ui  that  jaoperty,  and 
secure  the  publie  welfare. 

T^ere  i»  no  error  in  ffte  judgment  ef  the  Su- 
perior Court. 

In  this  <^nion  the  other  Judges  concurred. 
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StTPRKUB  COUBT  OF  HaIBE. 


Samuel  HOUNDS,  Plff.  in  Brr., 

V. 

STATE  of  Maine. 

1.  An  indictment  for  forgery  mmy  prop- 
erly »llefre  that  the  intent  of  the  forger 
was  to  d^raud  the  i>erson  whose  name 
is  forged  where  the  instrument  was  an 
order  on  a  savings  bank. 

"8.  A  general  verdict  of  guilty  was  rendered 
on  the  trial  of  an  inmctment  for  forgery 
of  an  order  npon  a  savings  bank,  one 
count  of  which  alleged  the  intent  to  be 
to  defr»ad  the  bank,  and  other  counts 
allied  the  intent  to  be  to  defimnd  the 
person  whose  name  was  forged.  Held, 
that  it  waslmmaterial  upon  which  cotmt 
the  verdict  was  based,  as  the  offense  was 
the  same  under  each  count;  that  there 
was  no  repugnancy  between  them,  and 
that  an  entry  after  verdict  of  nolle  pro- 
sequi as  to  the  first  named  count  did  not 
render  the  record  erroneous. 

(Camberland — Decided  December  »,  UBS.) 

RROR  to  the  Superior  Court  for  Cumberhmd 
J2i  County.  Aprmed. 

The  &ci8  are  stated  in  the  opinton. 

Mr.  Harvey  D.  Hadloek  (Portlwid),  for 
fdaintiff  In  error: 

It  is  a  settled  principle  in  law  that  an  instru- 
ment must  be  adaptea  to  deceive.  The  instru- 
ment should  have  an  adaptation  to  accomplish 
some  l^al  wrong,  and  fauing  in  this  the  false 
makingls  not  forgery.  S  BlA.  Cr.  U  7th  ed.  § 

m. 

Some  person  most  exist  who  can  be  defraud- 
ed. Id..%m. 

Forgery  is  an  offense  involving  to  a  jneat  ex- 
tent the  obscure  doctrine  of  attempt.  Thus,  to 
constitute  an  attempt,  the  act  done  vrith  the 
criminal  intent  must  have  some  real  or  appar- 
ent adaptation  to  accomplish  the  ulterior  mis- 
4diief.  The  false  writing,  to  be  indictable  as  a 
forgery,  must  be  such  as  in  the  language  of  the 
foregoing  definition  would,  If  genuine,  be  ap- 
parently of  some  legal  efficacy.  If  it  is  not, 
the  making  of  it  cannot  be  deemed  in  law  an 
attempt  to  cheat.  Id. ,  g  024;  Oroftt  v.  People, 
8  Scam.,  443;  Hendrick  v.  Ommonwealth,  5 
Le^h.,  707. 

The  common  form  of  an  indictment  for  forg- 
■ery  seta  out  an  Intent  to  d^raud  a  particular 
person,  and  this  intent  must  always  be  proved 
as  laid.  1  Stark.  Cr.  PI.,  3d  ed.  11^180;  S 
Chit.  Or.  L.,  104». 

And  if  for  any  reason  the  person  could  not, 
as  the  case  appears  in  proof,  be  defrauded  by 
the  writing,  the  defendant  Is  to  be  acquitted.  2 
Bish.  Cr.  L.,  7th  ed.  %  543.j 

Everything  which  is  the  natural  consequence 
of  the  act  must  be  taken  to  be  the  intention  of 
the  person.  Beg.  v.  Cooke,  8  Carr.  &  P.,  682. 

A  Jury  ought  to  infer  an  intent  to  defraud 
the  person  who  would  have  to  pay  a  forged  in- 
istniment  if  it  was  genuine,  although  from  tiie 
manner  of  executing  the  forgerv  or  from  the 
.  ordinary  caution  it  would  not  be  likely 

to  impose  on  him,  and  although  the  object  was 
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^erally  to  defraud  whoever  might  take  the 
instrument,  and  the  intention  of  defrauding  in 
particular  the  person  who  would  have  to  pay 
the  instrumentif  genuine,  did  not  enter  into  the 
person's  consideration .  Rex  v.  Masagora,  Ruas. 
&  Ryland,  C.  C.  291;  Reg.  v.  Mareut,  3  C. 
&  E.,  868. 

The  intent  to  defraud  is  an  indispensable  in- 
gredient in  forgery  and  is  of  the  voy  gist  <A 
uie  offense.  Oomtnonicealth  v.  Ladd,  IS  Mass., 
636;  3  Whart.,  %^  1493-1486. 

The  false  making  of  an  inatrmnent  without 
such  an  intent,  will  not  suffice.  2<bx  v.  People, 
IN.  W.  Rep.,  703. 

There  must  be  an  intent  to  defraud  some  par- 
ticular person,  and  the  indictment  must  specify 
such  person.  3  Whart.,  g  1499;  Bamum  v. 
State.  16  Ohio,  717;  WiUtams  v.  State,  51  Ga., 
686. 

That  the  order  does  not  show  an  intent  to  de- 
fraud Frank  B.  Snow  is  apparent.  On  the  face 
of  the  indictment  the  instrument  must  be  one 
by  which  the  party  whom  it  was  alleged  to  have 
been  intended  to  defraud  could  have  been  in- 
jured. Bfople  V.  Stearns,  21  Wend..  409;  Olaf*e 
v.State,9  0idoBt.,m. 

Who  would  have  to  paytheinstrumoitisthe 
test  to  determine  who  the  foiver  intended  to 
defraud.  3  Whart.  Cr.  L  ,  g  1&8. 

The  law  presumes  an  intent  to  defraud  the 
person  who  would  have  to  pay  the  instrument 
if  It  were  genuine.  3  Arch.  Crim.  Prac.,  1604; 
GommomBeaUhv.  Stephenson,  11  Cuah.,481;  IT*. 
8.  V.  SfieUmire,  1  Bald.,  871. 

The  offense  charged  in  the  first  and  second 
counts  is  not  distinct  from  that  changed  in  the 
last,  and  it  cannot  be  held  that  a  general  ver- 
dict covered  all  the  counts.  It  only  covered 
such  counts  as  could  be  sustained  on  the  order 
set  out  in  the  indictment.  But  the  forging  and 
uttering  constituted  only  one  offense.  .Stote  v, 
Bimndt,  76  Me.,  137;  State  v.  E^gle^U,  30  Am. 
Rep.,  612:  1  Archb.  Or.  Pr.,  668;  O'OwijwWt. 
queen,  11  Clark  &  F.,  1S6. 

It  is  irregular  where  there  are  several  counts 
for  the  same  offense  to  take  a  verdict  of  guilty 
on  more  than  one  count.  Qmnrniwcaitk  v. 
FitcMmrg  KB.  Co.,  120  Mass.,  872. 

The  notleproaequi  did  not  change  the  record 
nor  make  the  verdict  which  the  jury  rendered 
any  less  inconsistent  with  itself  nor  any  more 
certain  In  law  than  It  was  before  such  entry. 
Oommomceaith  v.  Saskins,  138  Mass.,  60. 

The  crime  perpetrated  was  a  single  act.  State 
V.  Bounds,  76  Me,,  127,  and  therefore  two  dis- 
tinct offenses  could  not  be  created  out  of  it. 

The  presiding  Judge,  without  directingavn- 
dict  of  acquittal  upon  the  fourth  count,  submit- 
ted to  the  detenninatioo  of  the  jury  the  question 
of  the  defendant's  guilt  upon  that  count.  The 
fact  that  he  instructed  the  jiuy  not  to  take  that 
count  into  consideration  was  not  sufficient. 
Commonwealth  v.  Raskins,  128  Mass.,  61, 

The  defendant  may  move  in  arrest  of  judg- 
ment at  any  time  before  the  sentence  is  actualW 
pronounced  upon  him.  1  Archb.  Cr.  Pr.,  S74. 

Mr.  O.  D.  Baker,  Atty-Qen.,  forthe  State. 

Peters,  Ck,  J.,  delivered  the  opinion  of  the 

court; 

In  this  writ  an  error  assigned  is  that  the  counts 
upon  which  judgment  was  rendered  cannot 
stand,  because  they  allwe  that  the^pngn^  fu; 
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tent  wae  to  defraud  Frank  E.  Snow.  The 
forged  order  was  in  Snow's  name  as  maker,  and 
of  uie ffdlowingtenor: 

"West  Scarboro,  Jan^.W,  1882. 
To  the  Treasurer  of  the  Maine  Savings  Bank. 

Fay  to  Samuel  Roimds  the  full  amount  of 
deposit  and  interest  on  my  account. 

Frank  E.  Snow." 

It  is  contended  that  the  counts  should  hare 
alleged  that  the  forger  intended  to  defraud  the 
bank  or  some  person  other  than  Snow;  and  that 
there  is  an  impropriety  in  alleging  an  intent  to 
defraud  Snow  because  such  a  thmg  is  an  im- 
possibility.  We  think  otherwise. 

It  would  not  be  unnatural  to  suppose  that  the 
intention  of  the  forger,  Bounds,  was  to  defraud 
Snow,  even  if  another  purpose  was  coupled 
with  it.  If  we  recollect  anght,  the  defense  upon 
the  trial  of  the  indictment  was,  not  that  Snow 
signed  the  order  with  his  own  hand  but  that 
Rounds  signed  it  with  the  consent  of  Snow. 
Endeavoring  to  substantiate  such  an  agency, 
when  none  existed,  certainly  makes  it  evident 
that  the  prime  and  particular  intent  was  to  de- 
fraud Snow. 

In  most  cases  of  for^g  commercial  paper, 
perhaps  the  most  obvious  intent  is  to  defraud 
some  party  upon  whom  the  paper  is  passed. 
But  may  not  circumstances  exist  in  any  case, 
rendering  it  possible  that  the  purpose  was  to 
injure  the  person  whose  name  is  forged?  Does 
not  the  forger  oftentimes  intend  to  succeed  in 
establishing  the  feigaed,  as  a  real  signature? 

Are  not  deeds  andwill^alscly  made,  with  the 
idea  that  the  papers  will  be  effectual  for  the 
purposes  intended  by  the  fabricators?  Are  not 
forgeries  sometimes  so  artfully  executed  that  the 
persons  whose  names  are  simulated  are  suffer- 
ers from  the  act?  It  is  certainly  not  an  extreme 
idea  to  say  that,  in  all  cases  of  forging,  there 
is  in  the  mind  of  the  perpetrator  of  the  orime 
an  eniectation,  often  of  course  not  of  an^  very 
definite  character,  thatheisinfiictlng  an  mjury 
upon  the  person  whose  name  is  wrongfully 
used.  The  criminal  must  be  aware  that  such 
person  may  be  in  some  peril  of  loss,  and  that 
he  will  be  put  to  some  expense  or  trouble  to 
protect  himself  again.st  the  forgery. 

The  plaintiff 'm  error  supports  his  position 
with  no  authorities  which  are  pertinent  to  the 
point.  The  authority  of  the  cases  and  of  the 
book  writers  is  the  other  way.  Sir.  Bishop  says 
that  the  law  presumes  that  the  forger  intended 
to  defraud  tlie  person  whose  name  is  forged, 
and  that  the  inmctment  may  lay  the  intent  ac- 
cordingly, whatever  the  real  fact  may  be.  He 
further  says  of  the  forger:  "He  meant  also  to 
defraud  the  person  to  whom  he  passed  or  at- 
tempted to  pass  the  forged  writing  for  value; 
and  the  pleader  may  so  lay  the  intent,  if  he 
pleases."  3  Bish.  Cr.  Pro.,  ^  422.  The  doc- 
trine  is  well  supported  by  the  cases  cited  by 
Mr.  Bishop  in  the  notes  to  his  text.  Other 
writers  on  criminal  law  are  fully  in  accord  witJi 
him.  The  old  common  law  assumed  that  tiie 
person  whose  name  was  forged  was  interested 
in  procuring  a  conviction  and  he  could  not  be 
a  witness  against  the  forger.  Some  American 
cases  have  foUowed  the  foreign  precedents 
in  this  respect.   See,  2  Bish.  Cr.  Proc.,  §  429. 

A  further  pmot  of  objection  to  the  record  is 
incidentally  taken  in  the  aivument.  It  is  said 
that  the  general  verdict  fln£  that  the  intent  was 
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either  to  defraud  the  bank  or  Snow,  and  re- 
moving by  nolte  proaequi  the  counts  ailing 
fraud  upon  the  bank,  leaves  an  uncertainty 
whether  there  was  a  finding  of  an  intent  to  de- 
fraud Snow.  This  queatioD  was  carefully  o(Hi- 
sidered  and  defijiitely  settled  when  the  case  was 
up  before.    State  v.  Bounda,  76  Me.,  123. 

It  was  there  held  immateiial  whether  the 
finding  was  that  the  respondent  intended  to  de- 
fraud the  bank  or  Snow.  The  offense  was  one 
and  the  same,  whatever  the  intent.  And  the 
proof  would  be  precisely  the  same,  whether  to 
show  the  one  or  the  other  inteut.  The  allega- 
tion mijAt  be  either  w^,  and  the  result  would 
be  the  same.  It  would  not  have  been  incon- 
sistent to  allege  both  intents  in  the  same  count 
There  is  no  inconsistency  between  them-  Both 
may  exist  in  the  same  mind  at  the  same  time. 
In  fact,  the  allegation  needed  no  proof. 

The  respondent  would  not  have  been  allowed 
to  swear  Uiat  his  motive  was  to  injure  the  bank 
and  not  Snow.  Mr.  Bishop  says  (2  Cr.  Proc., 
^  427):  "Where  the  inteut  alleged  is  to  defraud 
the  person  whose  name  is  forged,  it  should  be 
presumed  from  the  forgery  without  further 
proof." 

The  case  of  Commonwealth  v.  Haakina,  128 
Mass.,  60,  cited  by  the  plaintiff  in  error,  is  not 
relevant.  In  that  case  there  was  a  general  ver- 
dict on  different  counts  setting  forth,  not  the 
same  offense  but  disMnctly  different  offenses, 
two  distinct  crimes  entirely  inconsistent  with 
each  other.  Nor  is  Commomc-eaith  v.  Fitchburg 
R.  R.  Co. .  120  Mass. ,  872,  also  cited  by  plaint- 
iff, a  supporting  authority,  although  rather  a 
radical  decision  and  differing  somewhat  from 
previous  cases.  In  that  case  there  were  eep^ 
rate  verdicts  on  counts  setting  out  one  offense  in 
several  different  ways  totally  repugnant  to  one 
another. 

It  required  different  and  contradictory  evi- 
dence to  support  the  counts.  A  person  cannot 
be  killed  in  several  different  ways,  as  there  al- 
leged. 

The  cases  cited  in  the  former  opinion  clearly 
jiistify  the  conclusion  there  reached.  Stale  r. 
Whxtiier,  21  Me.,  341,  covers  the  ground  of  the 
case.  And  Reg.  v.  Cooke,  8  Catr.  &  P.,  S62,  is 
a  pertinent  autJiort^, 

Judgment  affirmed. 

Walton,  Virgin.  Libbey,  Foster  and 
HnatwU,  JJ.,  concurred. 


STATE  of  Maine 
r. 

Reuben  C.  HALL  et  al.,  Appta. 

The  direetlon  to  the  offleer  in  a  warrant 

of  gearch  and  seizure  under  the  Maine 
Liquor  Law  is  a  matter  of  form  and  mstT' 
be  amended  at  an^  time  before  final 
judgment,  by  inserting  such  direction, 
when  it  was  actually  served  by  an  officer 
authorized  to  serve  suoh  process. 

(Kennebeo—Deolded  December  22. 168S.) 

ON  defendants'  exoe^^ns.  OterruUd. 
The  facts  are  stated  in  the  oiunion. 
Mr.  H.  U.  Heath*  for  defendontB: 
The  constable  who  serve^^and  retiuned  the 
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nmnt  was  appointed  under  R  B.,  ch.  37,  § 
C  By  that  section  it  was  provided '  'Sudi  con- 
stables shall  have  like  powers  and  datiea  as 
aheriffsand  deputies." 

This  was  a  warrant  issued  under  R.  S.,  ch. 
S7,  §  40.  That  section  provides,  line  six,  "Such 
ma^Btrate  dial!  issue  his  warrant  directed  to 
any  officer  haviof  power  to  serve  crimind  proc- 
ess," etc  Bat  this  warrant  was  not  directed  to 
a  constable  for  the  county,  merely  to  town  and 
dty  constables 

Some  decisions  have  held  that  civil  writs  may 
be  served  by  constables  if  otherwise  within 
tbeir  powers,  though  not  directed  to  them. 
But  the  powers  of  town  constables  and  sheriffs 
are  differently  defined.  For  constables,  see,  R. 
S.,  ch.  80.  §  50.  Tbe  section  contains  no  re- 
ouiiemait  that  the  precept  shall  be  directed  to 
uie  constable  serving  it. 

For  powers  of  sheriffs,  see,  R.  8.,  ch.  80,  g 
10. 

Section  65  of  the  same  chapter  recognizes  the 
same  principle  by  providing  that  all  criminal 
jH«cepts  required  by  the  laws  providing  for 
wortc  jails  sliall  be  served  by  the  proper  omcers, 
'  'and  such  processes  shall  be  issued  and  directed 
accordingly." 

In  State  Y.  Kenniston,  61  Me,,  658,  the  return 
was  made  by  an  officer  to  whom  the  search  war- 
rant was  directed.  It  was  held  tiiat  the  State 
could  not  show  that  the  seizure  was  in  fact  made 
by  another  officer. 

In  State  V.  Lanqfeltow,  argued  at  Hay  Term, 
1888,  but  not  reported,  the  same  questi6n  was 
before  the  court,  and  Statt  v.  £«miMo»,  af- 
firmed We  submit  that  l>oth  these  cases  rest 
npon  the  principle  that  the  return  must  be 
made,  not  only  by  the  officer  in  fact  serving  the 
precept  but  also  by  the  officer  to  whom  the 
process  is  directed. 

The  officer's  retnni  isapartof  theallegi^ona 
to  be  proved.   Stabs  v.  Howtey,  65  Me.,  100. 

But  such  return  cannot  be  made  by  an  officer 
who  is  a  stranger  to  the  process. 

Mr.  W.  T,  Hainest  County  Attorney,  for 
the  prosecution : 

Irregularity  in  a  warrant,  provided  the  mag- 
istrate lias  jimsdiction  and  the  proceedings  are 
otherwise  correct,  is  a  case  originally  trira  be- 
fore a  magistrate,  must  be  taken  advantage  of 
before  said  magistrate,  and  it  is  too  late  to  raise 
such  point  on  appeal.  Comjoonwealth-v.  Henry, 
7  Cush..  513. 

Should  the  court  think  the  motion  properly 
before  it,  I  will  call  attention  to  ch.  27,  §  02, 
It  S 

hkaMaiia  v.  Wentm&rth,  66  Me..  129.  the 
court  hekl  it  legal  for  a  truant  otBcer  to  serve  a 
warrant,  which,  although  the  case  does  not  state 
it,  must  have  been  directed  to  some  other  offi- 
cer, on  the  ground  that  by  the  statute  (R.8.,ch. 
1 1 ,  14,  of  1871)  said  truant  officer  had  author- 
ity to  serve  it. 

In  Tubbs  V.  Tukeg,  8  Cush.,  488,  it  was  held 
that  while  a  warrant  should  direct  an  oflScerto 
make  a  return  of  it.  the  fact  that  such  direc- 
tion ia  omitted  will  not  excuse  the  officer  from 
making  such  return. 

In  the  case  of  Hearsey  v.  Bra^ury,  9  Mass., 
Wi,  where  a  motion  was  made  to  evade  a  writ 
because  it  was  served  by  a  constable,  although 
not  directed  to  him.  such  omissioQ  was  held  to 
be  a  matter  of  form  and  amendable. 


In  Morr^  t.  Cook,  85  Me.,  207,  the  court 
sajrs:  "Noobjection  is  perceived  to  the  service 
01  a  writ  by  a  constable  duly  empowered, 
a1thoujg;h  it  is  not  directed  to  him.  He  may  not 
be  obhged  to  make  the  service,  unless  the  pre- 
c^t  be  directed  to  him,  but  he  may  do  the  act^ 
without  such  direction,  which  being  a  mere 
matter  of  form  cannot  be  necessary  to  give  it 
valldi^."  An  attachment  of  real  estate,  made- 
by  the  constable,  was  hdd  In  this  case  to  be^ 
valid. 

No  constable  or  private  person  is  compellable 
to  serve  a  warrant  not  directed  to  him ;  but  I  do- 
not  understand  the  authorities  to  say  that  when 
the  constable  has  full  authority,  he  may  not 
serve  the  warrant  not  directed  to  him,  if  he- 
chooses  so  to  do.  3  Hawkins,  P.  C.  ch.  18; 
1  Hale,  P.  C,  581. 

Foster,  J.,  delivered  the  opinion  of  the- 
court : 

This  was  a  complaint  and  warrant  for  search 
and  seizure  under  %  40,  ch.  27,  R.  S.,  relating  to- 
intoxicating  liquors.  The  warrant  was  issued 
from  the  municipal  court  of  the  City  of  Gardi- 
ner, and  directed  to  the  sheriff  of  the  Countjr  oT 
Kennebec,  or  either  of  bis  deputies,  or  either 
of  the  constables  of  the  City  of  Gardiner,  or 
either  of  the  towns  within  sfud  county.  Service 
of  said  warrant  and  return  thereon  was  made 
by  a  constable  of  the  county  appointed  in  ac- 
cordance with  g  62  of  said  chapter.  The  case 
having  been  appealed  to  the  superior  court  a 
motion  was  made  to  dismiss  the  proceedings,  on 
the  ground  that  the  officer  whose  name  waa- 
signed  to  the  return  upon  the  warrant  had  no 
lawful  authority  to  serve  the  same.  The  court 
overruled  the  motion,  and  the  case  is  before 
this  court  on  exceptions.  The  warrant  was 
served  by  an  officer  who  had  le^l  authority  to- 
serre  the  same,  had  it  been  duected  to  him. 
8n<di  authori^  is  specially  conferred  stat- 
ute; and.  In  this  particular  class  of  cases,  the 
powers  and  duties  of  such  constables  are  co- 
ordinate with  those  of  the  sheriff  of  the  county 
and  his  deputies. 

Was  the  want  of  such  direction  in  the  warrant 
such  as  to  render  the  proceedings  of  the  officer 
in  executing  ft  null  and  void?  Our  opinion  la. 
that  it  was  not. 

To  be  sure,  it  has  been  held  that  a  constable 
has  no  authority  to  serve  process  tn  a  civil  action, 
unless  it  is  directed  to  him.  Wood  v.  Itoaa,  11 
Mass.,  271 ;  Brier  v.  Woodbury,  1  Pick.,  365; 
Heartey  v.  Bradbury,  9  Mass.,  95. 

And  yet  in  the  case  last  cited,  where  a  mo- 
tion was  made  to  abate  the  writ,  md  in  numra^ 
ous  other  cases  where  the  same  doctrine  is  af- 
firmed, ft  has  been  decided  that  where  a  consta- 
ble had  served  a  writ  which  was  not  directed  to 
him,  it  might  be  amended  by  inserting  such  di- 
rection and  thereby  the  same  would  be  made 
Convenev.  DamariteottaBank,l&Me,, 


The  omission  of  such  direction  in  dvil  proc- 
esses is  held  to  be  but  matter  of  form  and 
amendable  even  after  service  has  been  made. 
Heartey  v.  Bradbury,  tupra  ;  Wood  v.  Roag,  11 
Mass.,  S76:  Bollina  v.  Bieh,  27  Me.,  561;  Mor- 
reU  V.  Cook,  86  Me.,  211;  Broum  v.  Dudley,  88 
N.  H.,  514;  AldHcfi  v.  Aldrich,  8  Met.,  106. 

In  Parker  v.  Barker,  48  N.  H.,  36,  the  writ 
was  served  by  a  constable  to  whom  no  direction 
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had  been  given  in  the  process;  motion  was  made, 
oveiTuled  and  exceptions  taken  as  in  the  case  at 
bar,  and  the  court  say :  "  But  an  omission  to 
insert  the  proper  direction,  if  the  writ  is  served 
by  the  proper  olficer,  is  not  fatal.  It  may  be 
amendM  on  motion,  and  leave  granted  to  in- 
sert the  proper  direction,  and  the  objection 
Trill  be  thus  obviated."  A  question  somewhat 
analogous  to  that  we  are  now  considering  arose 
in  the  case  of  Bassctt  v,  HoworVi,  104  Mass., 
324,  where,  in  a  bastardy  process,  the  warrant 
upon  which  the  defendant  was  arrested  was 
s^ved  by  an  officer  to  whom  it  was  not  direct- 
ed .  The  same  objection  was  interposed  by  mo- 
tion to  dismiss  the  complaint,  on  the  ground  of 
insufficient  service  of  the  warrant,  and  the 
court  say:  '  "If  the  incapacity  of  the  officer  to 
serve  this  warrant  consisted  merely  in  the  omis- 
sion of  the  words  appropriate  to  show  that  be 
was  the  proper  officer  to  serve  it,  and  that  the 
case  was  one  in  which,  with  proper  words  of 
direction,  be  could  lawfully  have  acted,  the  ob- 
jection  would  be  nrarely  to  the  fcmn  of  the 
process." 

Our  own  court,  while  fully  recognizing  the 
doctrine  laid  down  in  Heaneg  v.  Bradbury,  m- 
pra,  has  given  expression  upon  this  subject  in 
the  following  language:  "No  objection  is  per- 
ceived to  the  service  of  a  writ  by  a  constable 
duly  empowered,  though  it  is  not  directed  to 
him.  He  might  not  be  obliged  to  make  it,  un- 
less the  [necept  was  directed  to  him,  but  he 
may  do  the  act  without  such  direc^on,  which 
being  a  mere  matter  of  form  cannot  be  neoessary 
to^  U  validity."  MorreU  v.  Cook,  86  Me., 

The  cases  to  which  we  have  referred  relate 
more  particularly  to  processes  in  civil  actions, 
in  which  the  omiaeion  of  the  proper  direc- 
tion is  held  to  be  only  matter  of  form  and 
amendable.  Whether  uie  analogy  might  or 
might  not  hold  good  in  the  generaJ  domain  of 
criminal  proceedings,  it  does  not  now  become 
necessary  to  determine,  inasmuch  as  the  statute 
under  which  these  proceedings  are  instituted.  § 
67,  specially  provides  that "  Any  process,  civil 
or  criminal,  legally  amendable,  may  in  any 
stage  of  the  proceedings  be  amended  in  any 
matter  of  form,  without  costs,  on  motion,  at  any 
time  before  final  judgment." 

Hence  it  may  be  seen  that  virtually  the  same 
authority  exists  in  regard  to  amendments  in 
matters  of  form  in  proceedings  legally  amend- 
able under  this  statute,a8  in  relation  to  actions  of 
a  civil  nature.  Tbe  statute  is  brmd  in  Its  terms, 
allowing  amendments  at  any  time  before  final 
JudCTient. 

Whatever  distinction  there  may  he  existlDg 
between  civil  and  criminal  processes,  as  to 
amendments  even  in  matters  of  form,  this 
statute  has  abrogated  in  this  particular  class  of 
cases.  Such  amendments  are  within  the  discre- 
tion of  the  court  and  authorized  by  positive  en- 
actment. Here,  as  we  have  remarked,  the  war- 
rant was  served  by  an  officer  whose  authority  to 
serve  the  same  is  unquestioned,  had  it  been  di- 
rected to  him.  An  amendment  inserting  such 
direction,  being  but  matterof  form,  was  within 
the  power  as  well  as  the  discretion  of  the  court 
until flofU  judgment.  BoUter  v.  China,  67  Me., 
S58;  Harv^v.  Gum,  SI  Me..  607. 

JSnxptton*  overrultid. 
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John  K.  GASLTON  H  ai. 
ROCKPORT  ICE  CO. 

1.  The  owner  of  real  eatai«  worth  aboat 
$1 ,000  aold  and  conveyed  it  for  $50,  on  the 
represetttetiotis  of  the  porduMer's 
ai^nt  that  the  property  had  been  sold 
for  taxes  and  he  thought  it  oould  not  be 
regained;  that  there  were  no  bnildiogs 
on  It  and  that  it  was  valueless.  There 
were  buildings  upon  it,  although  not  be- 
lon^ng  to  the  land;  there  was  a  tax  title 
npon  It  which  was  defeated  by  1^  pur- 
chaser at  an  ezpenae  of  about  half  the 
value  of  the  land  and  the  purchaser  had 
to  pay  for  the  betterments.  The  seller 
brouffht  a  bill  in  equity  to  cancel  the 
deed  because  of  the  alleged  fraudulent 
representations.  Held*  that  the  rep- 
resentationa,  excepting  the  statement 
that  there  were  no  buildings  upon  the 
land,  being  unaooompanied  by  any  ooi^ 
ro  bo  rating  oircamfrtance  or  fact,  were 
mere^  ezpreBaions  of  opinion  about 
the  property. 

2.  The  ftill  court  will  not  set  a«ide  a  And- 
ine  in  equity-  because  of  tbe  improper 
a^iisBion  or  rejection  of  evidence,  if  the 
court  decides  upon  all  the  focts  tmat  the 
verdict  or  decree  below  is  satlsikctory. 

fDecdded  Deorasber  SI,  isn.) 

BILL  in  equity,  for  the  cancellation  of  a  deed. 
-Decree  dismtssing  the  bill  agifmed. 
The  facts  are  stated  in  the  opinion. 
Memrt.  Baker*  Baker  ft  Coraisk  and 
O.  H.  M.  Barrett,  for  pUintifls. 
Mr.  A.  P.  Oonld,  for  defoidant. 

Peters,  Ch.  J.,  delivered  the  opinion  of  tbe 

court: 

The  complainants  seek  to  have  a  deed  can- 
celed which  they  gave  to  the  defendant,  con- 
veying an  ice  house  privilege  in  Camden;  aver- 
ring that  the  conveyance  was  obtained  from 
them  for  an  inadequate  ptke  by  fraudnleDt 
representations.  Three  points  are  presented: 
first,  to  what  extent  were  there  naudulent 
representations?  second,  did  such  representa- 
tions induce  the  trade?  third,  how  great  was 
the  inadequacy  of  price? 

The  first  and  last  points  are  not,  at  most, 
veiT  conspicuously  sustained  by  the  evidenoe; 
and  the  weakness  of  these  ingredients  of  the 
complainants'  case  naturally  affects  tbe  weight 
of  the  evidence  bearing  on  the  point,  which 
we  think  is  not  sufficient  to  uphold  the  hill. 

The  untrue  representations,  alleged  to  have 
been  made  by  an  agent  of  the  defendant,  are 
that  tbe  property  had  been  sold  for  taxes  and 
could  not  be  regained;  that  there  were  no 
buildings  on  tbe  same;  that  it  was  a  pocv  loca- 
tion, in  a  had  condition  and  of  no  value  in  it- 
self. How  much  of  this  was  untrue  and  ac- 
tionable. If  said?  Defendant  denies  that  it  was 
said.  The  laud  bad  been  sold  for  taxes,  as  rep- 
resented. 

Whether  it  could  be  regained  or  n<rt  was 
largely  a  matter  of  opinion  or  of  law;  not  a 
fact  was  stated  why  it  could  not  be  regained. 
The  representatimis  of  pow4ocationi  twd 
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dltion  and  of  no  value,  when  epckea  of  mere- 
ly the  land,  were  of  the  nature  of  expressions 
of  opinion,  witb  no  argument,  explanation  or 
fact  adduced  at  the  time  to  support  them.  See, 
StaU  V.  Paul,  fW  Me.,  217. 

The  statement  that  there  were  no  building, 
vas  not  literaliy  true;  there  were  none  which 
belonged  to  the  complainants.  The  remark, 
although  perhaps  not  very  harmful,  had  some 
importance.  The  land  would  probably  be  worth 
more  with  buildings  on  than  witb  buudings  off, 
ereu  though  not  belonging  to  the  land  owner. 
The  trade  was  do  doubt  an  improvident  one  for 
the  complainanta. 

But  were  they,  wbileexercising  a  fair  degree 
of  care  for  themselves,  deceived  into  the  trade 
by  such  assurances  of  the  defendant's  agent? 
Upon  this  branch  of  the  case  the  proof  is  not 
saflBcient  The  harden  is  upon  the  complain- 
ants. They  were  sellers  and  not  purchasers. 
The  consideration  offered  was  small  and  not 
tempting.  They  are  inleUJgent  persons  and  of 
mature  years,  six  in  all.  What  one  could  not 
aee,  another  would  suggest.  They  knew  where 
and  substantially  what  the  proper^  was.  A 
half  day's  time  aiid  a  small  expense  would  have 
afforded  personal  examination. 

They  were  several  days  engaged  in  the  nego- 
tiation, and  the  deed  was  not  completed  and 
forwarded  for  several  days  afterwards,  giving 
ample  time  for  written  or  telegraphic  commu- 
nication. It  is  idle  to  SMT  that  they  placed  re- 
liance on  a  statement  that  the  property  was 
utterly  valueless,  when  the  agent  was  willing 
to  pay  something  for  it  and  was  urgent  to  buy. 
They  knew  also  that  another  party  had  pre- 
viously applied  to  them  to  sell. 

What  did  induce  them  to  sell?  Was  it  not 
their  own  knowIed)^e  of  the  history  of  the 
property?  They  had  often  heard  John  E. 
Carltm,  under  whun  they  were  owners  as 
heirs  and  widow,  speak  m  the  property,  he 
not  forgetting  it  on  his  death  bed.  They 
were  aware  uiat  for  many  years  it  had  been 
virtuallv  abandoned  by  him,  that  no  rents  were 
received  or  taxes  paid.  They  were  informed 
in  relation  to  the  ill  success  of  prior  experi- 
ments with  the  privilege.  They  neglected  all 
care  of  the  property  after  the  decease  of  the 
senior  Carlton,  who  died  in  Boston  March, 
1878,  not  even  including  it  in  the  inventory  of 
his  estate,  conv^ng  to  the  defendant  in  Sep- 
tember, 1877.  They  knew  that  they  could  sue 
to  recover  the  property  from  its  illegal  pos- 
eesBors  as  weU  as  the  defendant  could,  and 
oneof  them  as  much  as  said  so  to  the  purchuer. 
They  knew  that  the  persons  in  possession 
claimed  to  own  the  land,  and  that  It  would  be 
an  expensive  thing  to  attempt  to  recover  it. 
Their  conduct  after  the  deed  was  given  indi- 
cates satisfactioo  on  their  part. 

For  two  years  no  objection  appears,  although 
erideDtiy  informed  about  the  property  fufly 
soon  after  giving  the  deed. 

During  that  period  they,  in  several  ways,  as- 
oated  the  defendant  in  its  former  suit  insti- 
tuted to  recover  the  property,  one  of  th  :m  writ- 
ingwhat  they  had  done  and  would  do,  in  that 
behalf,  and  expressing  a  hope  that  their  grant- 
ee would  "come  out  victorious." 

After  victory  came,  however,  they  were  in- 
duced a  person  associated  in  the  defense  of 
|be  forma-  litispttion  to  commence  this  suit,- 
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without  anjr  risk  or  ex  pense  to  tbenuelves  what- 
ever. Their  only  interest  in  the  speculation 
will  be  the  sum  of  $800,  one  himdred  having 
been  already  paid  to  them.  Shall  this  bill  be 
sustained  to  produce  $300  to  them,  and  to  give 
the  balance  of  the  value  of  the  property  to  one 
who  seeks  to  obtain  It  through  litigation  tainted 
by  champerty? 

As  beuing  further  on  that  question,  a  word 
or  two  should  not  be  omitted  upon  the  point  of 
inadequacy  of  consideration.  Call  the  land 
worth  $1,000,  and  defendant's  witnesses  inti- 
mate it  is  worth  less.   The  price  paid  was  $S0. 

The  defendant  found  that  the  deed  under 
which  the  sellers  claimed  was  not  recorded. 
It  gave  $100  for  another  title,  afterwuds  ob- 
taining the  onrecorded  deed  at  some  expeaae. 
It  waged  a  suit  against  the  person  in  posses- 
sion, who  claimed  m  several  ways  to  represent 
the  title.  It  gained  Uie  land  by  paying  for 
the  betterments.  But  for  the  superior  oppor- 
tunities which  it  had  of  discovering  an- 
cient facts  pertaining  to  the  property,  perhaps 
the  defendant  in  that  action  would  have  im- 
vailed  tm  his  plea  of  titie  bjy  diaadrin. 

A  fticetious  writer  says  <h  a  lawsuit,  nothing 
is  certain  but  the  expense.  The  expenses  there, 
to  this  defendant  were  six  or  seven  hundred 
dollars;  it  estimates  them  more.  A  law- 
suit was  indispoisable  to  remove  a  ckmd  from 
the  titie. 

A  bill  of  exceptions  was  allowed  to  rulings 
admitting  and  rejectine  evidence.  The  briets 
of  counsel  make  no  tulusion  to  the  questions 
reserved.  If  not  waived,  they  are  immaterial. 
In  equity,  a  finding  is  ncrt  set  aside  for  the  im- 
proper reception  or  rejection  of  testimony,  if 
the  full  court  decides  upon  the  whole  tada  that 
the  verdict  or  decree  below  is  satisfactory.  Lar- 
rabee  v.  OratU,  70  Me. ,  7&. 

Deerw  beime  e^snaed  teith  «mt». 

Walton.  Vli^fin,  Ubba^,  Foster  and 

j't/'.,  concurred. 


PORTLAND  ft  ROCHESTER  R.  R.  CO. 

InhaUtiuits  of  DEERINO. 

1.  A  railroad  company  is  entitled  to 
dama^fea  for  land  taken  In  locating 
ways  acroas  its  track.  In  ajSfieesiilK 
such  damages  the  use  which  the  rail- 
road company  may  reasonably  be  ex- 
pected in  the  near  ftiture  to  make  of 
its  located  limits  at  the  crossings  may 
be  taken  into  consideration,  in  order  to 
ascertain  present  value.  Bat  the  inter- 
ference and  inconvenience  occasioned  to 
the  business  of  the  company,  as  well  as 
the  increased  risk  and  expense  in  run- 
ning its  trains,  do  not  constitute  ele- 
ments of  Booh  damage. 

3.  A  statnto  rootilrlnc  that  a  railroad 
company  ehaU  build  and  maintain  the 
crouingpB  where  ways  are  laid  out 
across  the  track  la  constitutional  and 
applies  tea  railroad  built  before  the  en- 
actment of  the  statute,  when  the  charter 
of  the  company  made  it  sat 
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general  laws  then  in  existence  and  to 
such  as  should  thereafter  be  passed. 
8.  Witnesses  who  have  comperent  judg- 
ment and  understand  the  elements  of 
the  question  may  give  their  opinion 
of  the  damagres  su^ained  by  a  railroad 
corporation  in  having  a  highway  located 
over  Its  track. 

(Oumlwriand — ^DeeUed  Deoember  ttS,  18B(L) 

ON  petitioner's  exceptions.  Stmtained. 
The  selectmen  of  the  Town  of  Deering, 
exercising  the  authority  conferred  upon  them 
by  the  laws  of  the  State,  laid  out  a  town  way 
acroas  the  location  of  the  Portland  &  Roches- 
ter Railroad.  The  way  was  duly  accepted  by 
the  Town,  and  the  Railroad  Company,  peti- 
tioner, feeling  aggrieved  by  the  awaid  of  dam- 
ages, appealw  to  the  county  commissioners. 
A  hearing  was  had  before  a  sheriff's  jury,  and 
an  award  of  $50  was  made  against  the  Town. 

questionfl  presented  %  the  exceptionB 
are  stated  in  the  opini(m. 

Mr.  William  L.  Putnam,  for  the  Raihroad 
Company,  petitioner. 

Meaart.  Nathan  ft  Henry  B.  Cleaves, 
for  the  Town,  defendant: 

There  can  be  no  question  as  to  the  authority 
of  the  Town  to  lay  out  its  ways  across  the  lo- 
cation of  a  railroad.  By  the  provisions  of  ch. 
S14,  Pub.  Laws.  1874,  "Town  ways  and  high- 
ways may  be  laid  out,  across,  over  or  under  any 
railroad  track,  in  the  manner  provided  by  law 
for  la^ng  out  such  ways;  uid  the  expense  of 
building  and  maintaining  so  much  of  such  way 
so  laid  out  as  is  within  the  limits  of  such  rail- 
road sball  be  borne  by  the  railroad  company 
whose  track  is  so  crossed." 

This  provision  of  law  continued  in  force  un- 
changed, until  1878.  when  it  was  re-enacted 
with  the  additional  provision  that  when  such 
way  is  laid  out  under  or  over  such  track  and 
not  at  grade,  the  expense  of  building  and  main- 
taining so  much  thereof  as  is  within  the  limits 
of  such  railroad,  shall  be  borne  by  such  rail- 
road company,  or  by  the  city  or  town  in  which 
such  WBV  IS  located,  or  be  apportioned  between 
such  railroad  company  and  such  city  or  town, 
as  may  be  determined  by  the  railroad  commis- 
sioners, and  from  their  decision  the  right  of  ap- 
peal was  given  to  either  party.  P.  L.,  1878, 
ch.  48. 

The  petitioner  was  entitled  to  the  actual,  nec- 
esaary  damages  to  the  property  taken.  The 
fair  value  was  what  it  was  worth,  as  between 
one  who  wanted  to  purchase  and  one  who 
wanted  to  sell;  not  what  could  be  obtained  for 
it  under  peculiar  circumstances  nor  its  specu- 
lative value  nor  the  speculative  value  of  other 
land  adjoining,  based  upon  prospective  use. 
Drury -v.  MMland  R.  R.  Co.,  127  Mass.,  571; 
Pretty  v.  OU  Colony  dbN.  R.  Co.,  103  Mass., 
\\MovtUony.NmlmrypoHWater  Co.,  187MaSB., 
167. 

No  rule  has  ever  been  recognized  in  law  that 
a  party  can  recover  damages  for  being  deprived 
of  the  use  of  his  real  estate,  so  that  he  cannot 
appropriate  it  for  a  certain  imagined  purpose. 
Damages  may  be  recovered  for  the  injury  act- 
ually sustained,  as  a  compensation  for  some- 
thing the  owner  has  lost,  not  for  that  which  he 
might  have  lost  bad  he  devoted  the  property  to 
60  . 


some  other  purpose.  Bttngor  (ft  PiteataquU  S. 
R.  Co.  v.  MeComb,  60  Me..  »90. 

The  Lake  Shore  &  Michigan  Southern  R.  Co. 
condemned  a  right  of  way  across  the  Chicago 
&  Indiana  R.  R.  Co.  and  it  was  held  that  the 
damages  recoverable  should  not  be  limiled  to 
the  actual  and  direct  damage  alone,  but  that 
the  obstraction  to  the  use  <rf  the  land  not  con- 
demned might  be  conndered.  100  HI.,  21. 

In  the  present  case  the  requested  instruction 
was  not  limited  to  damages  for  the  natural  use 
of  this  land  nor  to  incidental  loss  or  inconven- 
ience, but  embraced  loss  and  damage  for  ' '  pro- 
spective necessary  sidings  or  tracks."  In  this 
form  it  was  properly  re&sed.  Cobb  v.  Boston, 
109  Mass.,  488. 

The  opinion  of  the  Supreme  Court  of  Mas- 
sachusetts, in  Matt.  CeiU.  B.  B.  Qt.Y,  Botbm, 
Clinton  A  F.  R.  R.Co.,  131  Mass.,  124. sustains 
the  instructions' as  given. 

(Hd  Colony  db  Fail  River  R.  R.  Ch.  v.  Pty- 
mouth  Co..  14  Gray,  165,  was  a  case  where  the 
railroad  company  claimed  damage  for  takingits 
land  for  the  purposes  of  a  highway .  The  court 
held  that  the  railroad  company  was  entitled  to 
recover  damages  for  making  and  maintaining 
cattle  guards  at  the  crossing  if  necessary,  ana 
for  the  expense  of  flooring  the  crossing  and 
keeping  the  planks  in  rej^r,  but  this  was  in 
the  abwnce  of  statutory  regulation  pladng- 
the  duty  upon  the  railroad  company. 

The  railroad  "  Is  not  entitled  todamagesfcv 
the  interruption  and  inconvenience  ocoasioned 
to  its  business,  nor  for  the  increased  liability  to 
damages  from  accidents,  nor  for  increased  ex- 
pense for  rinring  the  bell,  nor  for  the  risk  of 
being  orderea  by  the  county  commissioners, 
when  in  their  judgment  the  rafety  and  conven- 
ience of  the  public  may  require  it,  to  provide 
additional  safeguards  for  travelers  crossing  iu 
railroad."  Ma98.  C.  R.  R.  Go.  v.  B.  O.  &  F.  R.  R. 
Co.,  131  Mass.,  124. 

In  a  proceeding  for  the  condemnation  of  a 
right  01  way  for  a  railroad  across  another  rail- 
road, no  damage  may  be  allowed  on  account  of 
the  statutory  requirement  to  stop  trains  at  such 
crossings  and  the  consequent  impairment  of  the 
hauling  capacity  of  engines;  such  require- 
ment being  a  police  regulation,  subject  to  legis- 
lative repeal,  and  such  damages  being  too  vague 
and  indefinite  for  computation .  Ckiengo  <&  A. 
R.  R.  Co.  V.  Joliet,  L.  <£  A.  R.  R.  Co.,  44  Am. 
Rep.,  799;  8.  C,  105  111.,  888. 

'The  State  lias  reserved  to  itself  the  legal 
power  to  establish  all  proper  and  necessaiy 
police  regulations  to  protect  life  and  property 
and  all  corporations  are  amenable  to  such  regu- 
lations, ^ate  V.  Noyee,  47  Me.,  211:  T^orw 
v.  R.  &  B.  R.  Co.,  27  Vt.,  143;  State  v.  Km 
Haven  d  jV'.  Co.,  48  Conn.,  851;  Richmond,F. 
£  P.  R.  R.  Co.  V.  Richmond,  96  U.  S.,  521  (bk. 
34,  L.  ed.,  784);  P.  S.  db  P.  R.  R  Co.  v.  B.  A 
M.  R.  R.  Co.,  65  Me.,  122;  Wilder  v.  M.  C.  R. 
B.  Co.,  66  Me.,  832. 

Under  the  power  reserved  to  the  Legislature, 
it  may  impose  upon  railroad  corporations 
created  by  it  such  additional  restrictions  and 
burdens  as  the  public  ^mA  may  require.  Pf:- 
pie  V.  Boston  A  A.  R.  R.  Co.,  Appi.,  70  N.  Y., 
569;  Boston  &  A.  R.R.O0.  v.  Qreenbush,  Appi.. 
52  N.  Y.,  510. 

As  to  the  question  of  the  sufficiency  of  the 
knowledge  of  the  witnewr^iich  tapat  be  left 
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to  the  dfscretioD  of  the  judge  or  officer  preaid- 
ing  at  the  trial  It  is  well  settled  that  where 
the  amount  of  damage  done  to  inoper^  is  In 
controTer^,  persons  acqoainted  with  it  maj 
state  theSx  opioion.  The  court  says  this  Is  per- 
mitted as  an  excepticm  to  the  general  rule,  and 
not  strictly  on  the  ground  that  such  persons  are 
experts.  8/iaUiuk  v.  ^tmekam  B.  A  B.,  6  Al- 
len, 115;  8nou)  V.  Boaton  d  M.  R.  R,  65  Me.. 
280;  Sioanv.  Middimx  Co.,  101  Mass.,  178. 

The  question  is  whether  the  opportunities 
for  ascertaining  the  value  of  land  and  ease- 
ments connect^  therewith  may  not  enable  a 
witness  to  testify  to  it,  although  he  may  not  be 
the  owoer  of  the  land  or  have  personally 
bought  and  sold  land.  The  true  inquiry  is, 
whether  the  witness  is  sufficiently  informed  on 
the  subject  to  eive  evidence  of  the  value  of  the 
r.  Whitman  r.  Button  A  M.  R.  R.,  7 
118. 

P«tw«>  Ok.  J.,  deUvered  the  oidnitxi  of  the 

•court: 

The  Town  of  Deering  laid  out  two  of  its  new 
ways  over  the  track  of  a  Railroad  Company, 
and  the  question  before  a  sheriff's  jury  was  as 
to  the  damages  sustained  by  the  Company  for 
the  easements  taken.  The  commiaBioDer  pre- 
odlng  at  the  hearing  instructed  the  jury  tbat 
th^  were  simply  to  estimate  the  natural  and 
the  actual  direct  damages  sustained  by  reason 
of  the  crossings,  regard  bmig  bad  to  the  use 
which  theCFoesin^  were  put  to,  namely:  town 
ways;  but  that  in  estimating  such  damages 
th^  should  not  consider  the  mere  probable  use 
in  tbe  future  to  which  the  land  taken  might  be 
put  hty  the  RaOrood. 

We  think  the  latter  branch  of  tbe  instruc- 
tion was  erroneous.  It  too  closelv  qualifies  or 
CMistnies  the  general  rule.  The  Juiy,  in  order 
to  decide  what  tbe  damages  were,  should  have 
been  allowed  to  take  into  considenitiOD,  not 
only  tbe  use  which  Uie  Railroad  was  then 
maUnx  oS  its  laud,  but  that  which  in  all 
probamlity  it  would  thereafter  nu^  of  it.  The 
error,  no  aoubt,occurred  from  the  commission- 
er having  another  principle  in  mind,  which  he 
was  endeavoring  to  inciucate  correctly  to  the 

itiry,  and  that  is  that  prospective  and  specu- 
itive  damages  are  not  recoverable.  But  a  dis- 
tinction is  to  be  observed  between  what  land 
may  be  worth  in  the  futureand  what  it  is  now 
worth  in  view  of  the  future.  And  as  no  man 
can  foresee  the  future  with  any  certainty,  we 
are  allowed  to  base  calculations  to  some  extent 
on  tbe  reasonable  probabilities  of  tbe  future. 

There  is  a  vast  amount  of  land  which  is  use- 
less, unproductive  and  costly  to  keep,  and  val- 
uable only  for  the  use  which  the  future  is  quite 
sore  to  bring  to  it.  If  the  railroad  is  not  Ukdy 
to  make  any  more  extended  use  of  the  land 
than  it  now  does,  the  damages  would  be  one 
sum;  while  if  it  be  sure  or  in  a  high  degree 
probable  that  it  will  soon  make  a  greater  and 
more  beneflcial  use  of  the  land,  the  damages 
may  be  another  sum. 

And  so  it  is  a  general  principle  affecting  such 
qoestioas  that  iftbe  future  use  of  land  will  in 
aU  probability  be  greater  and  more  valuable 
than  Its  presentiise,  such  probability  may  be  an 
element  to  be  received  into  the  calculation  to  es- 
tablish present  value.  Property  is  more  valu- 
able on  a  rising  than  on  a  stauonary  market. 

HB. 


The  principle,  however,  has  not  expansive  tend- 
encies. It  is  not  what  use  the  railroad  may 
poasiblT  make  of  the  land  in  the  future,  nor 
even  what  need  it  may  probably  have  for  it  at 
some  uncertain  and  far  off  da^.  It  is  the  near, 
immediate  future  that  may  influence;  die  un- 
uncertain,  indeflnite,  doubtful  future  cannot. 
The  doctrine  is  to  be  carefully  applied  The 
subject  .itself  does  not  admit  of  exact  limits. 
Supposed  future  value  lb  by  no  means  to  be 
taken  as  present  value.  It  is  an  element  only, 
among  otner  considerations,  which  mar  aff<Nni 
light  upon  the  question.  Moulton  v.  j/aoburi/- 
part  Water  Co.,  187  Mass.,  168,  167. 

The  general  idea  is  safely  expressed  in  Boom 
Co.v.  Bitter»oH,&8V.6.,m[bk.  26,L.  ed.  206]; 
where  it  is  said:  "The  compensation  to  the 
owner  is  to  be  estimated  by  reference  to  the 
uses  for  which  the  property  Is  suitable,  having 
regard  to  the  existing  ouniiess  or  wants  of  tbe 
communis,  or  such  as  may  be  reasonably  ex- 
pected in  the  near  future."  And  the  authori- 
ties are  generally  to  tbe  same  effect,  the  one 
most  flttmg  tbe  question  of  tbe  present  case 
being  Bangor  cfc  P.  H.  R.  Co.  v.  MeComb,  60 
Me.,  m 

We  think  all  other  matters  were  delivered  by 
the  conimisBioner  to  the  jury  correctly  and 
clearly.  One  point  taken  by  the  Company, 
however,  deserves  especial  consideratioD.  The 
jury  were  instructed  not  to  allow  to  the  Com- 
pany, in  the  assessment  of  damages,  any  of 
the  expense  which  will  be  incurml  Inr  it  in 
building  and  maintaining  so  much  of  the  new 
ways  as  are  within  the  limits  of  its  own  lo- 
cation. Tbe  statute  R.  S.,ch.  51,  ^  88,  lays  that 
burden  on  the  Railroad  Corporation. 

Tbe  Railroad  is  obliged  to  t>ulld  and  maintain 
those  crossings  at  its  own  expense.  But  the 
Company  contends  that,  inasmuch  as  the  stat- 
ute was  passed  after  its  charter  was  granted, 
it  would  be  unconstitutional  to  applv  its  provis- 
ions to  highways  not  in  existence  when  its  road 
was  built. 

By  an  amendment  of  the  Company's  charter, 
accepted  by  it,  it  was  provided  tbat  "  The 
Company  shall  be  subject  to  the  general  laws 
existing  m  the  State  or  which  may  be  hereafter 
Mssed  by  the  State."  Pr.  Laws,  1868,  ch.  180; 
Webb's  Railroad  Laws  Me.,  497.  See,  Const. 
Maine,  art  4,  p.  8,  ^  14.  One  of  those  laws 
Isthata  railroaii  charter,  such  as  this,  may  be 
amended  or  altered  by  the  Legislature. 

The  question  therefore  is  whether,  in  view 
of  the  power  thus  reserved  to  the  Legislature, 
the  Btetute  relating  to  railroad  crossings,  as  in- 
fecting this  Railroad  in  this  instance,  is  or  is  not 
constitutional .  It  is  impossible  to  lay  down 
an^  exact  rule  as  to  the  lawful  extent  of  the  ex- 
ercise of  this  reserved  legislative  power,  and 
each  case  depends  largely  on  its  peculiar  facts. 
But  it  is  universally  admitted  that  the  power 
of  alteration  and  amendment  is  not  without 
limit.  The  alterations  must  be  just  and  rea- 
sonable. The  vested  rights  of  property  of  cor- 
porations must  be  respected.  Tbe  power  should 
be  confined  to  i-easonable  amendments  regulat- 
ing the  mode  of  using  and  enjoying  the  fran- 
chise granted,  which  do  not  defeat  oressentiaJly 
impair  tbe  object  of  the  grant.  Pierce,  R.  R., 
459  and  cases  cited;  Cool.  Const.  Lim.,*710, 
and  cases  cited. 

Under  any  of  the  current  definitions  of  this 
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power  of  unendmeat,  we  think  the  statutory 
provision  under  discussion  should  not  be 
regarded'  as  an  unreasonable  exerciBe  of  snch 
power.  Railroad  corporations,  especially  under 
present  lawB.receive  many  compensations  for  all 
the  burdens  imposed  upon  them.  The  company 
paysnothingforits  franchise;  pays  no  tax  upon 
It;  may  take  a  grant  under  general  laws  with- 
oat  recourse  to  the  Legislature;  its  road  crossea 
public  ways  and  runs  in  places  along  such  ways, 
without  compensation  to  the  town  which  paid 
for  its  easement  to  the  original  owner;  may 
cross  canals  and  navagable  streams  under  some 
conditions,  and  this  imposes  Iwrdens  on  other 
public  interests:  highways  may  he  raised  or 
lowered  for  its  accommodation  thus  affecting 
the  grade  of  highways  and  often  the  conven> 
ience  and  safety  of  txavelera ;  railroads,  to  a 
reasonable  extent,  may  occupy  highways  with 
th«lr  trains;  and  other  privile^  and  accommo- 
dations are  accorded. 

By  building  and  maintaining  tbe  town  cross- 
ing within  its  own  located  limits,  the  railroad 
company  has  a  control  of  it,  as  it  should  have, 
and  can  shape  it  as  beat  for  its  own  needs,  and 
that  is  some  compensation.  Instead  of  the  Leg- 
islature allowing,  as  it  no  doubt  might,  the 
right  of  passing  over  a  railroad  in  all  places 
where  a  passage  could  be  effected  without  in- 
jury to  the  road,  it  confines  the  right  to  a  few 

Elaoes— to  the  public  roads.  The  law  even  for- 
tds  a  person  walking  or  standing  on  a  track. 
AnoUierreason  why  tbe  statutory  requirement 
cannot  be  deemed  unjust  is,  that  it  could  not 
bave  been  in  the  mind  of  the  Legislature  or  of 
the  Company,  when  the  charter  was  granted, 
tbat  so  much  of  the  public  power  was  to  be 
surrendered  as  the  argument  for  tbe  Company 
assumes.  Had  the  present  statute  been  then 
in  esristence  it  would  not  have  been  complained 
of  as  unreasonable.  Ballroad  law  was  at  that 
date  in  its  infancy.  Neither  party  knew  what 
provisions  for  the  preservation  of  all  public 
rights  and  interests  were  needed. 

They  were  not  inserted  in  the  cbarter,  nor 
were  they  then  to  be  found  in  the  statutes  of 
the  State.  The  charter  was  general,  and  the 
location  of  fbe  line  most  indefinitely  stated. 
While  details  were  largely  omitted  there  must 
have  been  an  unwritten,  unexpressed  under- 
standing, an  implication  that  the  cbarter 
should  be  subject  to  all  reasonable  legislative 
control.  Since  then  the  law  has  become  better 
defined.   The  powers  and  privileges  of  rall- 
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roads  have  been  both  curtailed  and  increased. 
Upon  the  whole,  the  legislative  treatment  of 
them  has  been  reasonable  and  just.  While  the 
reserved  power  in  this  instance  may  not  be 
deemed  strictly  a  part  of  the  police  power  of 
the  State,  it  is  something  at  least  akin  to  it. 
Tbe  tendency  of  the  authorities  sustains  these 
views,  and  in  some  of  the  cases  precisely  tbe 
same  question  as  arises  here  has  been  discussed 
and  decided  adversely  to  the  railroad.  Cool. 
ConstLim.,*  577  and  discussion  in  7n?fc;  Pierce, 
R.R.  457  and  cases  in  nofe;  Chapman  r.It.M.Oo, 
87  Me.,  92 ;  Adorns  v.  B.  R.  Co.,  89  Id.,  27«; 
Bang&r  0.  A  M.  R.  R.  Co.y.  Smith,  47  Id., 
84;  R.  R.  Comra.  v.  R.  R.  Oo.,  68  Id.,  Wi; 
AVbamy  NoHhem  R.  R.  Go.  v.  BrownOl,  24  N. 
Y.,  8«;  J%opfc  y.B.^A.B.R.  Co.,  70  N.Y., 
569;  BnglUh  T.  NewEatm  A  N.Co.,  ^  Conn., 
340. 

A  contn^  decision,  however,  was  made  in 
Detroit  v.  Plank  Boad  Co.,  48  Mich.,  140.  If 
this  result  la  possibly  in  some  degree  inconsis- 
tent with  the  case  of  State  v.  Aoyet,4.7  He., 
189,  decided  in  1868,  it  is  because  tliat  was  a 
strict  decision  and  the  law  has  made  some  ad- 
vancement since  that  time. 

It  is  not  questioned  by  the  Town  that  some 
damages  are  recoverable  by  the  Railroad ;  and 
such  must  be  the  law.  But  damages  are  not 
assessable  for  the  interruption  and  inconven- 
ience  occasioned  to  thebuonessof  the  Railroad 
by  the  opening  of  the  new  highways,  nor  for 
increased  expenses  nor  increased  risks  in  run- 
ning its  trains,  occasioned  thereby. 

Those  are  matters  clearly  of  police  regidation, 
damages  for  which  would  be  too  va^e  and 
xmcertain  for  calculation.  The  claim  la  illog- 
ical if  notunjust.  Mom.  Gent.  B.R.  Oo.  r.  B.. 
C.&F.R.  R.  Co.,  131  Mass.,  124. 

It  was  ruled  that  witnesses  could  testify  to 
their  opinion  of  the  amount  of  damages  that 
are  sustained  by  the  easements  taken. 

It  is  presumed  that  the  witnesses  were,  from 
their  experience  and  observation,  competent  to 
express  their  judgments  upon  the  question,and 
that  they  understood  the  elements  upon  which 
the  question  was  based.  We  tlilnk  the  testi- 
mony comes  within  the  limits  which  render 
oi^nion  evidence  admiasiUe. 

Sxe^tUona  mtataitud. 

Virgin.  liibbej-,  Forter  and  HMkell, 

JJ.,  couciured. 
Walton.  J. ,  did  not  sit 
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Adelaide  PIEROE, 

V. 

Joseph  B.  LAMPER,  Ext. 

1.  When  a  eanse  is  diamissed  daring*  a 
term  of  the  Superior  Court,  under  Rule 
54of  that  court,  and  a  genermi  order  is 
made  oit  the  l«st  day  of  term  that 
judgment  be  entered  in  all  cases  ripe  for 
judgmeDt,  jadpnent  is  deemed  to  nave 
been  entered  on  the  last  day  of  term 
and  is  a  final  diapoaltion  of  the  cause. 

3.  Durine  term,  the  court  may  vacate 
the  or<^r  of  dismissal;  but  after  entry 
of  judi^rmeot  at  the  end  of  term,  the 
remedy,  if  any,  Is  by  writ  of  review  or 
petition  filed  within  one  year  after  judK- 
ment. 

(Decided  January  11. 188S.) 

ON  defendant's  exceptions.  Svstained. 
At  the  trial  without  a  Jury  the  following 
facts  were  agreed  :  Otis  H.  Pierce  in  his  life- 
time was  indebted  to  the  plaintlfF  in  the  amount 
claimed  in  her  writ.  He  died  and,  on  the  twen- 
ty-second  day  of  July,  1878,  Joseph  B.  Lamper 
was  apiM^ted  executor  of  his  will  and  gave 
bonds  for  the  due  performance  of  his  trust  as 
the  law  directs,  and  gaye  due  notice  of  his  ap- 
pointment, and  on  the  second  day  of  October, 
1878,  filed  in  the  probate  court  an  aiHdavit  of 
hgvinK  eiven  such  notice.  On  the  nineteenth 
of  Jnly,  1880,  the  ]daintiff  sued  out  this 
wnl,  which  was  entered  at  the  September  Term 
of  the  Superior  Court.  At  the  December  Term, 
18^,  the  action  was  dismissed  upon  calling  the 
docket,  under  Rule  64  of  the  Superior  Court.be- 
cause  no  proceediogs  had  been  taken  in  it  dur- 
ing the  year  immediately  preceding,  and  at  the 
end  of  the  term  a  general  order  was  entered 
'  'That  judgment  be  entered  In  all  cases  ripe  for 
judgment,  and  that  all  matters  peodiog  and  not 
passed  upon  be  continued  to  uie  next  term  of 
coort." 

In  January,  1886,  a  motion  was  made  to  re- 
store the  case  to  the  docket  and  to  bring  it  for- 
ward for  further  proceedings,  and  the  motion 
was  allowed  and  the  case  restored  and  brought 
forward.  A  sanction  was  then  made  of  the 
death  of  the  defendant,  Joseph  B.  Lamper,  ex- 
ecutor, and  a  motion  for  an  order  to  summon  in 
ioueph  H.  Cotton,  who  had  been  appointed  ad- 
ministrator  de  bonis  non  with  the  will  annexed 
of  the  estate  of  the  said  Otis  H.  Pierce.  Said 
administrator  appeared  specially  and  filed  a 
motion  to  dismiss  the  action,  settiag  out  the 
vnoit  proceedings,  alleging  that  the  order  of  the 
December  Term,  IStKS,  was  a  final  judgment  of 
dianissal  and  was  a  bar  to  any  further  proceed- 
ings in  the  suit,  and  that  the  court  had  no  fur- 
ther jurisdiction  in  the  case.  This  motion  was 
overmled,  and  the  defendant  filed  a  bill  of  ex- 
ceptions to  the  ruling  of  the  court  upon  the  mo- 
tioii,  and  it  was  allowed.  By  orderof  court  an 
answer  was  filed,  and  the  case  was  put  on  the 
trial  list.  On  the  19th  day  of  January,  1885, 
the  said  Cotton  represented  the  estate  or  Otis  H. 
I^erce  insolvent,  and  the  probate  court  ap- 
poinled  commissioners  to  receive  and  pass  upon 
un. 


the  claims  against  it.  The  plaintiff  requested  a 
trial  for  the  purpose  of  determining  the  amount 
due,  and  the  hearing  was  had  for  that  purpose. 

The  defendant  requested  the  following  rul- 
ings among  otiiers : 

1.  That  the  dismissal  of  this  action  nt  the 
December  Term,  1888,  and  the  general  order 
for  judgment  passed  on  the  last  day  of  said 
term,  constituted  a  rendition  by  the  court  of  a 
judgment  in  the  case. 

3.  That  said  dismissal  and  said  general  order 
for  judgment  constitute  a  defense  and  are  a  bar 
to  plaintiff's  recovery  against  the  administrator 
de  oonit  non. 

The  trial  Justice  was  of  opinion  that  all  the 
matters  to  which  these  requests  related  had  been 
considered  and  passed  upon  by  the  Justice  who 
made  the  order  restoring  the  case  to  the  docket 
and  who  overruled  the  subsequent  motion  to 
dismiss  it,  and  that  the  defendsjit's  rights  relat- 
ing thereto  were  protected  by  his  bilTof  excep- 
tions; and  he  ruled  that  the  trial  must  proceed 
under  said  order  as  if  the  action  had  never  been 
dismissed  but  had  been  pending  all  the  time 
since  it  was  originally  entered,  and  found  for 
the  plaintifF  in  Uie  sum  of  $14,880. 

Mr.  Henry  W.  B.  Cotton,  for  defendant: 

The  dismissal  of  this  action  and  the  general 
order  of  judgment  constituted  a  rendition  by 
the  Superior  Court  of  a  final  judgment  in  this 
cause.  Blaneha/rdv.  Ferdinand,  viliiSaBa.,'9&d. 

Tlie  entry  of  "dismissed  on  call"  is  similar  to 
an  entry  of  "neither  pwty"  and  thereforean  ap- 
propriate float  disposition  of  thla  action  and  m 
accordance  with  an  order  of  the  court,  /rf.,S91. 

It  is  immaterial  whether  or  not  theclerk  form- 
ally entered  up  the  judgment.  Herring  v. 
JWicy,  8  Mass.,  118; 

Where  final  jud^ent  had  been  eQtcred,with- 
out  any  error  or  mistake,  in  accordance  with  an 
order  of  the  court,  when  all  parties  were  before 
it,  the  court  had  no  power  prior  to  the  Statutes 
of  187S,  ch.  88,  after  the  term  of  such  judgment, 
to  vacate  it.    Mason  v.  Peargon,  118  Mass.,  61. 

This  is  not  a  case  in  which  the  necessary  par- 
ties had  not  been  summoned  In  before  the  judg- 
ment was  rendered  as  in  Ex  parte  Crenthaw,  18 
Pet.  (40  U.  S.),  119;  8Hehney  v.  Datit,  iTPick., 
169. 

Or  in  which  by  misprision  of  the  clerk  or 
other  mistake,  the  judgnaent  entered  was  not 
such  as  was  intended,  as  in  Capen  v.  Stoughton, 
16  Onty,  864;  Lucy  v.  DowHng,  114  Mass.,  S2. 

Nor  where  there  had  been  a  mere  omission  to 
enter  the  proper  continuances,  and  the  motion 
to  bring  the  case  forward  was  made  before  final 
judgment,  as  in  cases  cited  in  Marshall  v.  Mer- 
Titt,  108  Mass.,  46. 

Mr.  Samuel  C.  Darling,  for  plaintiff: 

If  there  was  no  judgment,  such  as  required 
by  law,  then  the  Superior  Court  had  power  to 
bring  the  cause  forward  on  Its  docket,  and  its 
exei^se  of  the  power  being  wlUifn  its  own  dis- 
cretion, will  not  be  revised  In  this  court.  Lucy 
V.  Botolivg,  114  Mass.,M:  Cowley  v.  MeLaugh- 
lin,  1S7  Mass.,m 

A  dismissal  on  the  calling  of  the  general  dock- 
et under  Rule  Fifty- Four  of  the  Superior  Court, 
in  the  absence  of  both  parties  and  their  counsel, 
is  not  a  jud^rment.  If  it  is,  then  for  which 
party  is  it  a  judgment?  It  can  be  but  for  one 
party  upon  the  declaration  disclosed  in  tiiis 
case.   'There  is  no  answer  or  declaration  in  act- 
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■off.  "At  common  law  the  judgment  is  yea  or 
nay,  for  one  party  and  agaiiut  the  other." 
Xramer  v.  Itelman,  9  Iowa,  114, 

It  is  difficult  to  see  how  the  legal  status  of 
the  parties  to  this  action,  after  the  dismissal, 
differed  from  that  of  parties  after  the  entry  of 
"neither  party"  or  of  nonsuit  and  default. 
Blanehard  v.  Firdinand,  132  Mass.,  881. 

After  either  of  the  last  named  entries,  no 
judgment  can  be  renttered  by  the  court.  JIfaraA 
T.  Sammond,  11  Alien.  484. 

At  common  law  there  is  no  form  of  an  enti^  in 
the  books  of  a  judgment  dismissing  an  action. 
Bond-v.  MeNider,  8  Ired.,  440. 

According  to  the  present  English  practice, 
-established  by  statute,  the  party  entitled  to  sign 
judgment  may  in  general  postpone  doing  so  as 
long  as  he  pleases,  unless  the  opposite  patty 
takes  steps  to  compel  the  signing  of  the  judg- 
ment. Arcbb.  Pr.  (Chitty),  ffii4 ;  Baker  v. 
Saunder8.29L.  3.  N.  S.  C.  L.  C.  P.,  168. 

Morton*  Ck.  J. ,  delivered  the  opinion  of  the 
■court: 

At  the  calling  of  the  docket  at  the  begbuung 
■of  the  Deoembw  Term,  1683,  in  the  Superior 
OouTtithiaactionwaBdiBmissed  under  the  fifty- 
Fourth  Bule  of  that  court. 

On  the  last  day  ol  said  term  the  usual  gener- 
■al  wderwas  passed  "That  judgment  be  entered 
in  all  cases  npe  for  judgment,  and  that  all  ma^ 
ters  pending  and  not  passed  upon  be  continued 
to  the  next  term  of  this  court. 

Under  this  order  it  was  the  duty  of  the  court 
to  enter  jud^ent  in  this  case  at  the  end  of  the 
term  accordmg  to  the  order.of  the  court  under 
the  calling  of  the  docket. 

Such  judgment  is  deemed  in  law  to  have  been 
-entered  on  the  last  day  of  the  term  and  was  a 
final  disposition  of  the  case. 

During  the  term  the  court  might  have  vacated 
the  order  dismissing  the  action,  but  aft«r  the 
entry  of  judgment  at  the  end  of  the  term  the 
plaintiff's  remed;)',  if  any,  was  by  a  writ  of  re- 
view or  by  a  petitioo  U>  vacate  the  judgment, 
which  must  be  61ed  within  a  year  after  the  judg- 
ment.  Pub.  Stat,  eh.  187,  %  16-25. 

The  Superior  Court  had  no  power  in  this  case 
upon  petition  filed  more  than  a  year  after  the 
judgment  to  vacate  the  judgment  and  bring  the 
case  forward  upon  the  docket.  Matm  v.  Fear- 
^on,  118  Mass.,  61;  Blanehard  t.  Fa^nand, 
182  Mass.,  880. 

It  follows  that  the  Superior  Court  had  no  ju- 
risdiction of  the  action  and  that  it  should  be 
■dismissed. 

deceptions  tuttained. 


John  F.  DENKAN 
Charles  E.  GOULD. 

APetter  relied  upon  to  create  a  new  obli- 
,  |*ation  to  pay  a  debt  after  discharge  in 

msolTency  must  clearly  show  that  the 
I  (writer  intended  to  waive  his  dischai^e 

or  to  create  a  new  obligation. 


(SoflOUc — Decided  Sammrj  11.  Utt.) 

plaintiff's  exceptions.  Overruled. 
This  is  an  action  of  contract  to  recover 


upon  two  counts:  the  first  upon  a  promissory 
note  for  $280,  dated  January  IS,  1882,  made 
by  defendant  to  plaintiff;  the  second  tot  1^4, 
money  lent  by  plaintiff  to  defendant,  writ 
dated  Julv  6,  1884. 

The  defendant  relied  upon  his  discharge  in 
insolvency,  proceeding  having  been  begun  in 
the  Insolvent  Court  tor  the  County  of  Suf- 
folk on  May  18,  1882,  and  the  discharge  har- 
ing  been  granted  on  December  39, 1882. 

To  show  a  new  promise  stnce  May  18, 1888. 
plaintiff  introduced  the  following  letter: 

"Boston.  December  14,  1882. 

Friend  John:  Yours  received.  If  you  had 
sent  it  here  at  the  distillery,  I  should  received 
it  before,  illy  last  meeting  of  insolvency  comes 
off  the  last  of  this  month,  when  I  intend  to  re- 
cdve  my  discha^.  Tou  can  say  to  Mr.  Allen 
after  that  I  will  pay  his  bilL  I  wish  I  could 
give  you  some  money,  John,  as  you  ask;  but 
cannot  at  present.  I  shall  not  take  any  notice 
of  your  abuse  of  me  till  I  bave  paid  you  the 
amount  I  owe  you,  wbitch  I  shall  surely  due, 
and  after  that  we  will  have  another  settlement. 
T  JI  remain  as  ever  your  friend, 

C.  E.  G." 

The  trial  Judge  held  that  this  letter  was  not 

sufficient  to  constitute  a  new  promise  and  that 
the  plaintiff  could  not  maintain  his  action. 
Menrt.  Prince  &  Alexander,  for  plaintiff: 
The  question  involved  in  this  cause  arises 
underthe  Pub.  Stats.,  ch.78,  §8.  "No  promise 
for  the  payment  of  a  debt  made  b^  an  insolvent 
debtor  who  has  obtained  his  discharge  from 
such  debt  *  *  *  shall  be  evidence,  unless 
in  wridng,  etc." 

It  is  admitted  that  plaintiff  has  no  other  claim 
against  the  defendant,  and  that  defendant  wrote 
to  plaintiff  the  letter  in  question.  The  statute 
requires  to  be  in  writing  that  which  previously 
might  bave  been  verbfdly  expressed.  An  in- 
stance of  verbal  moniise  is,  PtaUf,  BiaaM,  7 
Cosh.,  462. 

The  letter  of  defendant  dated  Dec,  14, 1889, 
is  a  compliance  with  the  statute.  The  new 
promise  must  be  subsequent  to  the  commence- 
ment of  insolvency  proceedings,  but  need  not 
be  subsequent  to  a  discharge  in  insolvency. 
Leroto  v.  Wamarih,  7  Allen,  463. 

As  to  nature  of  promise:  "Must  beclear.dls- 
tinct  and  unequivocal."  Altm  v.  Jiiavuton,  18 
WaU.,  1  (80  U.  S.,  Vk.  21,  L.  ed.,  854^ 

The  words  used  must  be  such  as  are  "capable 
of  meaning,  orexpreAinga  prmnise."  JraUy. 
Ruttetl,  tupra. 

In  Wayy.  Sperry,  6  Cush.,  241,  defendant 
said:  "Would  pay  as  soon  as  possibly  couM; 
was  not  then  in  condition  to  pay.  out  tkat 
Watson,  payee,  need  not  ^ve  himself  any  un- 
easiness, notes  should  be  paid  as  soon  as  pos- 
sible." Later,  defendant  said:  "Was  then  en- 
gaged upon  a  job  of  stone  work,  and  that  if 
Watson  would  come  down  or  send,  then  he 
would  pay  half,  etc."  By  Hetcalf,  J.:  "It  is 
well  settled  that  a  distinct  and  unequivocal 
promise  to  pay  a  debt  discharged  in  bankrupt- 
cy, is  binding  on  the  promisor  and  may  be  en- 
forced by  acuoD.  It  mufltbe  taken  that  a  Und- 
ing  promise  by  defendant  was  proved  at  the 
trial." 

In  Pratt  v.  Rumll,  tupra,  it  was  testified  that 
"Defendant  said  he  was  not  willing  to  pitt 
principal  and  interest  into  a  new  note,  out  said 
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that  be  had  always  said  and  i^l  said  that  she, 
idafntiff,  should  have  hercwy." 

BjiiigtoD,t/;,wasof  opinionthat,  "Thewords 
used  were  capable  of  meaaing  or  expressiiiK  a 
iminise,"  and  left  it  to  the  jury  to  say  whether 
defendant  intended  by  the  worda  usea  to  prom- 
ise to  pay^the  debt.  In  delivering  (he  opinion 
■of  this  court,  Shaw,  Ch.  J.,  said:  "We  canaot 
perceiveany  objections  to  the  instructions  given 
to  the  jury." 

lOk  Lenm  v.  Wilmarth,  tupra,  defendants 
used  words  as  follows:  "The  interest  on  your 
•demaiid  is,  as  usual,  ready,  and  the  principal 
will  be  forthcoDiing  as  soon  as  possible.  It  was 
my  intentiou  and  expectation  to  pay  tUe  whole 
now  or  befcoe,  but  you  know  how  mon^  mat- 
1en  now  are,  and  I  need  not  eola^  upon  this 
point  I  have  lost  a  large  amount  of  money 
ABce  I  made  the  purchase  of  you,  but  will  pay 
your  'demand,  and  you  know  it  is  all  safe,  but 
I  have  been  greatly  disappointed  in  the  receipt 
■of^oney."  Here  there  was  no  question  but 
that  the  words  used  constituted  a  valid  promise, 
exceptions  being  taken  to  a  ruling  upon  another 
point,  viz. :  whether  the  new  pronuae  need  be 
made  since  granting  of  discharge  in  insolvency 
or  merely  since  commencement  of  insolvency 
proceedings.    The  court  held  the  latter. 

In  Gook  v.  Shearman,  108  Mass.,  21,  words 
used  by  defendant  were  as  follows:  "Called 
twice  at  your  store  to  pay  you  sometluog,  hs  I 
said  I  would,  on  account.'  "Cannot  pay  you 
anything  now  until  next  November,  when,  un- 
less something  unforseen  should  happen,  I  ex- 
pect to  pay  you  all  there  is  due  you  with  inter- 
■est  to  the  time  of  payment,  and  I  will  certainly 
see  to  it  that  you  are  no  loser  by  me."  "I  hope 
to  be  situated  in  a  few  weeks  so  that  I  can 
send  you  the  whole  amount  due  you,  possibly 
sooner.  Shall  certainly  do  so  as  soon  as  pos- 
aiWe." 

Gray,  ./..■  "The  statements  in  those  letters 
that  the  defendant  expects  to  pay  to  the  plaint- 
iff all  that  is  due  to  him,  and  hopes  to  be  so  sit- 
uated as  to  send  him  the  full  amount  of  his  bill 
with  interest,  coupled  with  the  assertion  that  he 
will  see  to  it  that  liie  plaintiff  is  no  loser  by  iiim, 
amounts  to  a  distinct  and  unequivocal  promise, 
not  to  be  controlled  by  the  defendant's  testi- 
mony as  to  the  meaning  of  the  expressioos  con- 
tained in  tlie  letters." 

In  United  SodetifY.  WinJcleff,  7  Gray,  460.  the 
words  used  were,  according  to  testimony,  "al- 
ways meant  to  pay,"  "pay  notes  if  he  got  any- 
thing out  of  the  old  Locke  and  Winkley  part- 
Bodiip." 

Mr,  H.  J.  Edwards,  for  defoidant: 

The  eongle  question  in  this  case  is:  does  the 
letter  set  forth  in  plaintiff's  bill  of  exceptions 
constitute  a  new  promise  sufficient  to  revive  the 
original  debt  which  was  bound  by  defendant's 
discharge  in  insolvency? 

1.  In  order  to  revive  a  debt  barred  by  a  dis- 
charge in  bankruptcy  or  insolvency,  there  must 
be  a  clear,  distinct  and  unequivocal  promise  to 
pay  it.  .fiZuetf  v.  Ornnner,  186  Mass.,  102;  iHse- 
hwy.  NorriB,  189  Mass..  18;  KetiTiejfv.  Brown, 
189  HasB. ,  346  and  cases  there  cited. 

The  letter  relied  on  by  plaintiff  must  be 
taken  as  a  whole  and  clearly  shows  that  the 
defendant  did  not  intend  to  make  a  new  prom- 
ise sufficient  to  revive  the  ori^nal  debt 

lUW  K.  B.  K.,  T.  I.  81 


Morton,  CA.  t/l,  dcHvered  theot^on  crfthe 

court: 

The  letter  of  the  defendant  expresses  his  in- 
tention of  procuring  hia  discharge  ih  insolven- 
cy, his  regret  that  he  has  no  money  to  pay  the 
plaintiff  and  his  intention  to  pay  him  in  the  fut- 
ure, but  it  does  not  contain  a  distinct  promise 
to  waive  his  discharge  and  to  pay  the  debt. 
The  last  sentence  is  nut  in  the  words  naturally 
used  to  import  a  promise.  It  expresses  an  ex- 
pectation and  intention  of  paying  the  plaintiff, 
but  does  not  clearly  show  that  the  defendant 
intended  to  waive  his  discharge  or  to  create  a 
new  obligation.  Elwellv.  CuMn«r,  136  Mass., 
102;  Bigdmw.  N&rTi»,  139  Mass.,  12. 
Eaceptiom  owrrvied. 


Sarah  J.  ALTER 
e. 

Nathan  D.  DODGE.  . 

1.  AUcenM  to  operate  a  stationary 
steam  eng^e  at  the  licensee's  "shoe 
manufactory  "  on  a  certain  street,  suffl- 
eiently  prescribes  the  place  for  its 

use,  and  the  building  having  then  been 
erected,  its  designation  renders  unneces- 
sary any  other  description  of  the  mate- 
rials and  construction  thereof. 

2.  Such  license  is  not  Tiolated  by  the 
licensee's  connecting  the  enpine  with  an 
engine  house  added  to  his  manufactory 
and  of  the  same  materials. 

3.  The  omission  from  the  license  of  any  reg- 
ulation as  to  hic^t  of  flues  does  not 
make  the  license  void. 


(Ebbh— Decided  Januarr  11, 188B.) 


Bai 


'PQUITT.   Ileard  on  Mil  and  answer. 
£i  ditmimd. 

The  bill  alleges  that  plaintiff  is  the  owner 
of  a  certain  lot  of  land  in  Xewburyport, 
bounded  on  three  sides  by  land  of  the  defend- 
ant; that  on  said  lot  of  land  is  the  wooden 
dwelling  house  in  which  she  has  lived  for  more 
than  thirty  years  as  her  home,  with  her  family; 
that  the  said  defendant  has  recently  erected  a 
large  brick  factory  upon  his  lot,  close  to  the 
line  of  plaintiff  and  in  some  places  encroaching 
upon  said  line  and  within  a  few  inches  of  her 
dwelling  house,  in  which  factory  he  is  en^^ged 
in  carrying  on  the  business  oi  manufactur- 
ing shoes;  that  the  defendant  purposes  to 
erect  a  brick  engine  house,  and  a  chuuney  to 
be  sixty  feet  big^  and,  as  the  plaintiff  is  in- 
formed and  believes,  of  msufflcient  strength  and 
fwoportions,  and  to  set  and  connect  in  said  en- 
gine house  two  steam  boilers  and  a  stationary 
steam  engine  to  be  propelled  by  steam,  and 
other  machinery;  that  said  engine  house  and 
chiomey  are  to  he  erected  and  are  now  being 
erected  in  close  and  dangerous  proximity  to  the 
plaintiff's  dwelling  house,  viz.:  less  than  ten 
feet  uid  in  part  within  three  inches  of  the  line 
of  her  lot;  that  the  defendant  intends  the  said 
engine  and  boilers  to  be  used  and  maint^ed  to 
furnish  power  to  said  factory;  that  the  City  of 
Newburyport,  on  November  9,  1874,  adopted 
88-40  of  ch.  88  of  tbe  Gen.  Statutes,  and  also 
ch.  74  of  the  Statutes  of  1862,  and  no  license 
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has  been  granted  under  said  statutes  or  either 
of  them  the  mayor  and  aldermen  of  New- 
biuyport  to  the  defendant,  nor  has  he  applied 
for  any  such  license;  that  ttie  noise  of  said  en- 
gine, DoOers  and  mactiinety  will  be  a  great  an- 
noyance to  the  plaintiff  and  those  occupying 
her  sRid  house  and  buildings;  that  her  house  is 
greatly  endangered,  and  her  property  will  be  de- 
creased in  value  by  said  nuisance  so  purposed 
to  be  erected  and  maintained  by  the  defendant; 
wherefore  she  prays  that  a  wnt  of  injunction 
may  issue  against  the  defendant,  restraining 
him  from  erecting  and  unng  said  stationaty 
steam  engine,  bcmers,  engine  house,  diimney 
and  otlwr  erections  on  his  premises. 

The  answer  sets  up  the  license  mentioned  in 
the  opinion. 

Me8»ra.  Withlngton  ft  Jonea  (Newbury- 
port),  for  plaintiff. 

Mr.  John  O.  M.  BAjrley*  for  defendant: 

A  more  Hb^nl  interimtation  of  the  statute 
would  be  intended  in  the  case  of  an  ordinary 
stationary  engine,  with  a  boiler  designed  and 
constructed  to  use  coal  for  fuel  and  used  solely 
for  ordinary  manufacturing  purposes,  than 
where  "furnaces  for  melting  iron  or  glass,  and 
stationary  engines  designed  for  use  in  a  mill  for 
planing  or  sawing  boards  or  turning  wood  are 
used,"  the  former  being  of  such  a  character  as 
to  cause  no  danger  or  inconvenience  to  the  pub- 
lic, the  latter  being  dangerous  per  M.  (hu  r. 
AUen,  1  Allen,  141. 

As  to  the  allegf^ion  of  nuisance,  the  fact  ap- 
pears that  at  the  time  when  the  bill  was  filed, 
the  defendant  had  not  only  not  operated  his  en- 

a'ne  or  boilers,  but  he  had  not  even  constructed 
em;  the  injury  or  damage,  therefore,  to  the 
plaintiff's  health,  comfort  or  properly  is  entirely 
prospective  and  imaginary,  and  her  apprehen- 
sion not  well  grounded  nor  reasonable.  "Equity 
will  not  intenere  against  a  nuisance  that  is  only 
contingent."  Bott  v.  Butler,  19  N.  .1.  Eq.,294; 
and  see,  Bcemet  v.  Calhoun,  2  Ired.  (N.  C.)  Eq., 
199;  EUimn  v.  Comra. ,  5  Jones  (N .  C),  87;  Beth 
eridge  v.  Laeey,  8  Rand.  (Ya.),  68. 

Aji  injunction  will  not  be  granted  to  restrain 
the  erection  of  what  may  possibly  [oove  a  nui- 
sance. Rammy  v.  Riddle,  1  Cranch,  C.  C.,899: 
and  see,  8t.  JamM  Ch.  v.  Arringlan,  86  Ala., 
546;  ZaA«  View  v.  iete,  44  111.,  81;  Butter  v. 
Bogert,  9  N.  J.  £q.,487;  Kirkmany.  Hand^,  11 
Humph.  (Tenn.),  406. 

The  criterion  of  determining  whether  a  coiut 
of  equity  will  restrain  by  injunction  a  threatened 
nuiMunce  is,  whether  the  nuisance  will  produce 
sudi  a  condition  of  things  as,  in  the  judgment 
of  reasonable  men.  is  actually  productive  of 
physical  discomfort  to  persons  of  ordinary  sen- 
sibilities and  of  ordinary  tastes  and  habits.  DiU- 
man  v,  Repp,  60  Md.,  516;  wid  see,  OomTnon- 
wealth .  Smith,  6  Cush.,  80;  Same  v.  Brown,  18 
Met..  866. 

Morton*  OA.  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  set  down  for  hearing  and  was 
beard  upon  the  bill  and  answer.  All  the  allega- 
tions of  the  answer  must  be  taken  to  be  tnie, 
and  the  plaintiff  therefore  concedes  that  the 
only  ground  upon  which  she  can  maintain  the 
bill  is  that  the  license  granted  to  the  defendant 
by  the  board  of  aldermen  of  the  City  of  New- 
biiryport  is  Insufficient  and  invalid. 
186 


The  defendant  is  the  owner  of  a  brick  building 
used  as  a  manufactorr  of  shoes,  situated  within 
600  feet  of  the  plaintiff's  dwelling  house.  After 
due  bearing,  tlK  board  of  aldenneo  granted  him 
a  license  in  the  following  tesma: 

"City  of  Newborvport,  steunraglnelioenw. 
This  is  to  certify  t^t  Nathan  D.  Dodge  hn^ 
been  licensed  by  the  board  of  aldermen  of  the 
City  of  New  buryport  to  erect  for  use  a  station- 
ary engine  to  be  propelled  by  steam  power  at 
his  shoe  manufactorv  on  Pnnce  Street."  . 

This  license  was  duly  recorded. 

The  Public  Stotutes,  ch.  103,  ^  47,  {mvide 
Uiat  no  stationary  engine  propelled  bjatamor 
other  mptive  power  wall  be  put  up  within  500 
feet  of  a  dwelling  house  "unless  a  license  there- 
for  has  been  first  granted  and  recorded  in  the 
manner  herein  provided."  The  manner  of 
granting  such  license  is  found  in  the  40tli  sec- 
tion of  the  same  chapter  which  provides  for  the 
granting  of  licenses  by  the  mayor  and  alder- 
men of  cities  and  the  selectmen  of  towns  "Pre- 
scribing the  place  where  the  building  shall  be 
erected  in  which  the  steam  engine  or  furnace  is 
to  be  used,  and  the  materials  and  construction 
thereof,  with  such  regulations  as  to  the  bight 
of  Hues  and  protection  against  fire  as  tbey  deem 
necessary  for  the  B&fety  of  the  neighbraniood." 
Pub.  Stat.,  ch.  102,  g  40, 

The  defendant'sIicensesufficienUy  prescribes 
the  place  where  the  steam  engine  was  to  he 
used,  viz. :  in  his  shoe  manufactory  on  Prince 
Street,  and  as  the  building  in  connectimi  with 
which  it  was  to  be  used  was  already  erected, 
the  designation  of  the  building  rendered  unnec- 
cessary  any  other  description  of  the  materials 
and  construction  thereof.    189  Mass. 

The  license  contemplate  that  the  defendant 
should  erect  the  engine  at  and  as  a  part  of  his 
shoe  manufactory;  and  it  would  be  too  narrow 
a  construction  to  hold  that  he  violated  or  ex- 
ceeded his  license  by  connecting  it  with  an-  en- 
gine house  added  to  his  builtung  and  of  the 
same  materials.  If  it  is  essential  as  a  condition 
precedent  to  the  validity  of  the  license  tiiat  it 
should  prescribe  the  materials  and  constructioli 
of  the  building,  which  we  need  not  dedde,  we 
think  the  deiendant's  license  does  this  suffi- 
ciently. The  plaintiff  objects  that  the  license 
does  not  make  any  "regulations  as  to  the  hight 
of  flues."  This  was  a  matter  within  the  discre- 
tion of  the  aldermen.  By  the  statute  they  may 
make  "such  regulations  as  to  the  bight  of  flues 
and  protection  against  fire  as  they  deem  neces- 
sary for  the  protection  of  the  neigfaboriiood." 
As  in  this  license  they  made  no  such  regidatioos, 
it  must  be  assumed  that  tbey  did  not  deem  any 
to  be  necessary  for  the  safety  of  the  neighbor- 
hood. The  oroission-to  do  so  does  not  mtke 
the  license  void. 

Bill  diamimd. 


Mary  E.  MATTET 

WHITTIER  MACHINE  00. 

Where  the  evidence  as  to  eoatrUmtorr 
neglieenee  is  conflicting,  it  is  for  the 
jury  To  say,  upon  the  oircumstanees 
which  they  find  to  exist,  whether  the 
plaintiff  used  muAi  oare  as  is  reaamaUy 
to  be  expected  of  one-of  his  years. 
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odant's  exceptions.  Oterruled. 

1  for  damages  for  an  injury  received 

■IfiiolEit.  B  cirl  six  ypfirs  nnd  seven 
(1  rlimiiirh  hp  iiiij  run  mM'I'  tiy  a  team 
ilrivi'ii  h\  r\n  '/jij.iSfrijt'  ut'  dt'ftDdatlt. 
(h'-ncr- iin  t!iF-  ijiii^'^iioii  «if  neeUgeoce 
.  iiiiimiv  i}y  ihe  pliiintilT  Uereelf,  who 
kfO^ilHfare  WHHing  the  street,  she  saw 
oalutlovn  the  itreet  on  a  trot;  that 
ttQttd  to  rro<4H  ilii-  sirc-et  with  her 
mmt  ber  (iriu  nml,  ^^Ljcu  halfway 
IflpedoDeDf  liiT  hini-U-  ~,  iliiUshethen 
rosona  trv  out  in  ihr  iliiverofthe 
Dok  out  lor  it  diilil,  ilutt  she  theo 
I  and  saw  the  boracs  sfill  trotting  to- 
r  and  not  more  ihaji  ihirtj  feet  off, 
at  uotictj  wliicrli  WHY  tliL'  driver  was 
that  »be  th^n  .siopiK'i).  tviih  her  back 
:-H-~  Til  jiil  k  up  ttif  biunlle,  and  was 
■ '-         ■ nil. 

hn  G.  Ropes,  for  ik't'indant : 

ar,  from  tliti  iriaintilf 'jf  teutiioony  that 

□t  ^(U;staioed  tli6  burdcu  of  showing 

!:xierc^8ed  ordinary  caru. 

ttfibuTflefl  isis  well  stut^i  by  Merrick, 

''■'•>^>  V.  J).YT:/kld,  n  i-T'M-,  580,  581: 

[M-r:-  inii-iiiion.  litMlfulu' s-,.  caution; 

•r  i-ikv-:iii_v  dei^reeiif  iLin  .Lheremust 
irfiljiiio  . -.1-1111-  l  AL-riinij  1)1"  ilitf  faculties 
L'  vvliul  iti-4di^irultle  lu  )4u\'(;,Qr  toavoid 
ror  iiv-ert  the  peril  to  which  a  person 
ciKMed.  Where  there  h  no  thought  of 
rJukppt-D  as  iht:  conseciuence  of  the 
10  AO  vji;;i|un4>'  or  circuiuBpection  is 
conceniinjj  ii.  iUptv  ir  no  care;  none 
\n'.  Uiki-.M  ujuli T  ■^m-li  fii (-mnstances, 
in  its  vr-ry  niiiiin-  ami  signification, 
lat  to  ius  i.-xi.-'ti'iii-i'  Ehcre  nuHltbesonie 
nciiviiy  and  fiiulLoii."' 
not  oqe  ot  tboK  cBBett  wtwre  "One 
y  p^ita  tuDuelf  in  a  ip^fUs  of  exposure 

without  same  i^aaon  of  necessity  or 
to  justify  hiiu  in  sodoiitv'."  to  use  the 
of  n'pHs,  J,,  in  M/ij/n  v,  fiojtion  £  Me. 
J  Mx;-..  UI.  Sudi  "cjujfs  are:  Toddv. 
U  A-  t'aiA  Riecr  11  Ii.  f  >>_ ,  7  Allen,  207; 
B,  it  LoweU  ii.  it.  Co. ,  1  Allen,  187; 
B.  A  Taunlmi  H,  H,  Co.,  6  Gray, 
4  r.  MtnchMter  ^  L.  H.  S.  Co.,  16 

\e,  we  claim,  is  ii  I'w^-  where  a  per- 
;  iiL  mie  of  tljr  i.H  ' I  i  lui  i  ^  ^ititations  of 
I  he  i;«  exposed  tothiiiLTf,  lulls  to  show 
ciiro.    It  wamOi  a<'ii.'ir      Oilman  v. 

15  Qray,  >5tiU,  whfitrc  the  plaintiff's 
IBVMdwmedtha»  pot  exerdse 

M».m  dritfaf  Mi  tRtfeeir  when  he 
St^geroiis  port  nf  th^  rond^  iindit  was 
SftflDuld  nni  recover, 

V.  K  }!':n-n  Firri!  f-  _  106  Mass., 
ihii'i  riir  \^  ;iH  v:iil  L[i;;  ii  I:h  in  the  usual 
fcmlxiais;  bis  (xrupnuiuDj  who  was 
Bij,  and  won  th«  fcrrv  Innt  which  aft- 
itnick  them,  at  the  Ame  of  its  leaving 
it  least  an  dgkifb  wf  a  mile  off;  from 
untU  the  cotuBtdn  ISme  #as  nothing 
ct  tljLir  view  of  tLis  boat,  and  yet 
r  rht  iii  s:i\y  orlcH>kc:ii  ul  it  after  it  left 

This  i.inii'H-Mon  wn,i  lu-Jd  tfj  he  "negli- 
lirh  cunLriijiiLi.il  !i*  rLc  !i' ndent;"  and 
g  of  the  Court  beiijw,  tlmi  the  action 
Ete  iiitfiiltiniiil^lijw  nnliliud. 


The  rule  in  cases  of  this  sort  is  perfectly  well 
settled.  Where  "the  general  knowledge  and 
judgment  of  mankind  at  once  condemn  bis 
conduct  as  careless,"  the  plaintiff  ought  not  to 
be  suffered  to  subniit  bis  case  to  the  jury.  Per 
Colt,  in  GavnoT  v.  Old  Colony  a  Newport 
B.  Co.,  100  Mass.,  208,  312. 

So  where  "The  whole  evidence  on  which 
the  plaintiff's  case  rests  shows  conclusively  that 
he  was  careless."  Per  Wells,  J".,  in  Jfoiw  v.  A 
<fc  M.  R.  R.,  t04  Mass.,  137,  142. 

So  where  there  are  "  Some  undisputed  facts 
so  obviously  inconsistent  with  ordinary  care  on 
his  part  that  the  court  can  say  that  no  reason- 
ablequestion  was  presented  for  the  jury  to  twss 
upon."  Per  W.  Allen,^.,  in  Tyler  v.  N.  7.  A 
A.  B.  R.  R  Co.,  187  Mass.,  238,  241. 

So  where  ' '  The  act,  as  proved  by  undisputed 
testimony,  is  seen  to  be  such  that  the  common 
iudgmcDt  of  men  immediately  pronounces  it  to 
be  neglect."  Per  W.  Allen,  J.,  iii  McDonough 
V.  Met.  R.  R.  Co.,  187  Mass.,  210,  212. 

We  are  dealing  here  with  the  conduct  of  a 
grown  person,  for  such  we  assume,  at  this  stage 
of  the  argument,  the  plaintiff  to  be,  in  one  of 
the  ordinary  perils  of  life.  The  precise  acts, 
which  in  tbe  cases  cited  above  are  held  to  con- 
stitute contributory  negligence  as  matter  of  law , 
may  not  furnish  us  with  any  very  close  analo- 
gies to  the  facts  in  the  case  before  us.  Kever- 
theless,  the  rule  is  the  same  in  all  those  acts. 
The  "measure  of  ordinary  care"  is  "such 
care  as  men  of  conunon  prudence  usuaHy  ex- 
ercise in  positions  of  like  exposure  and  danger," 
to  quote  from  the  opinion  of  Mr.  JrutieeCoM, 
in  Qaynor  v.  Old  Colony  Newport  R.  Co., 
ntpra. 

It  is  true  that  the  courts  decline  to  rule  that 
a  person  who  croases  a  street  without  looking 
to  see  if  any  carriages  are  coming  is,  as  a  mat- 
ter of  law,  guilty  of  contributonT  ' negligence. 
WilliamtY.  Greedy,  113  Mass.,  78;  Bomter  v. 
W^ngton,  126  Mass.,  391 ;  Sliapleigh  v.  Wy- 
iR<zn,  134  Mass.,  118.  But  in  none  of  these 
cases  was  there  any  evidence  whatever  of  such 
an  act  as  stopping  in  front  of  an  approaching 
team  and  stooping  with  one's  back  to  it  to  pick 
up  a  bundle  from  the  ground. 

In  Murlejf  v.  Boehe,  180  Mass.,  880,  it  is 
cleariy  implied  that,  if  it  had  l)een  admitted 
that  the  plaintiff  had  been  sitting  in  the  traveled 
part  of  the  highway  she  would  not  have  been 
allowed  to  recover.  But  it  being  disputed 
whether  the  part  of  the  highway  where  she  was 
sitting  was  the  traveled  partforteams  ora  side- 
walk for  foot  passengers,  the  case  was  neces- 
sarily left  to  tiie  jury.  Otherwise,  this  case 
would  have  much  resembled  the  case  at  bar. 

In  Lynatn  v.  Union.  R.  Co..  114  Mass.,  83; 
Schienffldt  v.  Norris,  116  Mass.,  17,  and  Gar- 
land i.  Toung,  119  Mass.,  150,  there  was  di- 
rect evidence  that  the  plaintiff  used  care,  and 
the  question  was  of  course  for  the  jury. 

Wiiere,  however,  there  is  serious  oaDger  to 
be  apprehended  on'  a  highway,  as  on  nwroad 
crossings  at  grade,  the  mere  omission  to  look 
out  constitutes  contributoiy  negligence.  Biit- 
terfield  v.  Weatern  R.  R.  (hrp.,  10  Allen,  582  ; 
Wright  v.  B.  <£  M.  Railroad,  129  Mass.,  440. 

Although  the  case  of  Itiee  v.  E.  BotUm  Ferrg 
Co.,  106  Mass.,  149,  was  the  case  of  an  accident 
of  an  entirely  different  description,  it  illus- 
I  trates  perf«:tly  the  prindfde  contended  for. 
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There  was  a  person  sailing  a  boat,  who  neg- 
lected to  look  out  for  another  boat,  a  steam  fer- 
ry boat,  which  he  knew  was  approaching.  It 
was  taken  from  the  jury  as  being  a  clear  case 
of  negligence,  although  not  belonging  to  any 
specim  class  of  acts  of  negligence. 

That  there  are  certain  street  dangers  to  which 
children  are  particularly  expcmd  is  admitted. 
Such  are  tbcee  tmsuireo  in  riding  on  sleighs; 
Meaaenger  v.  Dennie,  137  Mass.,  197;  or  from 
coasting  or  playing  in  the  streets.  But  in  these 
cases  the  children  are  not  using  the  streets  for 
the  purpose  of  ordinary  travel.  Nor  does  this 
case  come  under  this  category. 

Again :  there  are  cases  where  the  ignorance  or 
thougbtlesaaesB  of  a  child  of  the  danger  ia- 
volved  in  a  certain  course  will  allow  of  the  re- 
covery of  damages  by  it  for  an  injury  for  which 
an  older  person  could  not  maintain  an  action. 
Such  was  Plvmley  v.  Birge,  134  Mass. ,  37.  But 
liere  nothing  of  this  sort  ca;n  be  alleged. 

Mmn.  Im  M.  Child  and  Thos.  £.  Bmxry, 
for  pidntiiff. 

Horton,  Oh.  J. ,  delivered  the  (pinion  of  the 
court : 

We  cannot  say,  as  a  matter  of  taw,  that  the 
pldntifF,  by  stopping  to  pick  up  her  bundle, 
was  guilty  of  contributory  negli^nce  which 
prevents  her  recovering  in  this  action. 

In  some  cases,  when  all  the  circumstances  at- 
tending the  act  and  the  situation  of  the  plaintiff 
are  settled  and  undisputed,  and  these  circum- 
Ktancea  show,  according  to  the  common  experi- 
ence of  lUl  men,  that  the  plalntifE  was  careless, 
the  couri  has  held,  as  a  matter  of  law,  that  he 
could  not  recover. 

But  such  is  not  this  case.  There  was  conflicting 
evidence  at  the  trial  as  to  the  speed  with  which 
the  defendant's  servant  was  driving  and  as  to 
the  distance  of  his  horse  and  wagon  at  the  time 
the  plaintift  stopped  to  pick  up  her  bundle.  It 
-n-as  the  province  of  the  jury  to  determine  these 
facts,  and  the  law  leaves  to  their  judgment  and 
experience  the  inference  whether  or  not  upon 
the  circumatancea  which  they  found  to  exist, 
the  plaintiff  was  using  such  care  as  is  reason- 
ably to  be  expected  of  one  of  her  years. 

The  case  was  properly  submitted  to  the  jury. 

Eix^tiont  overruled. 


COMMONWEALTH  of  Maseaehusetts 
o. 

Minnie  BROWN. 

A  criminal  complaint  for  bein^  an  idle 
and  disorderly  persoa  examined  and 
found  snBetent. 

(Sultolk  Decided  January  80, 1886.)] 

ON  defendant's  exceptions.  Overruled. 
This  was  a  complaint  for  being  an  idle  and 
disorderly  person,  in  the  words  following: 

"To  the  Justices  of  the  Municipal  Court  of 
the  City  of  Boston,  holden  at  said  Boston  for 
the  transaction  of  criminal  business,  within  the 
County  of  Suffolk,  Edward  F.  Gaskin,  of  the 
City  of  Boston  in  the  County  of  Suffolk,  police 
officer,  in  behalf  of  the  Commonwealth  of  Mas- 
sachusetts, on  oath  complains  that  Minnie 
Brown  of  flidd  Boston,  on  uieBthday  of  Marcb, 
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1885,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  making  this  com- 
plaint, at  foSa  Boston,  and  within  t£e  judicial 
district  of  said  court,  was  and  is  an  idle  and 
disorderly  person,  and  on  said  days  and  times, 
at  said  Boston  and  within  said  district,  has  n^- 
lected  all  lawful  business  and  habitually  mis- 
spent her  time  by  f  rei^uentlng  houses  of  ill-fame, 
gaming  houses  and  tipfdine  shops,  against  Uie 
peace  of  said  Connnonwedth  and  the  form  of 
the  statute  in  such  case  made  and  provided. 

Edw.  F.  Gaskin." 
The  defendant  filed  in  the  municipal  court 
a  motion  to  quash,  on  the  following  grounds ; 

1.  There  is  no  legal  offense  formal^  or  sub- 
stantially set  forth. 

2.  The  same  is  uncertain,  indefinite  and  in- 
sufficient. 

8.  There  is  no  avmnent  that  the  defendant 
was  under  any  necescdty  or  duty  of  laboring  or_ 
supporting  herself  or  flawing  any  busineBs' 
or  vocation. 

4.  That  the  same  is  in  other  respects  uncer- 
tain, indefinite  and  insufficient. 

That  court  overruled  the  motion.  The  de- 
fendant appealed  to  the  superior  court,  aud  in 
that  court  renewed  the  same  motion.  The  court 
overruled  the  same.  The  defendant  duly  ex- 
cepted. Thereupon  the  defendant,  not  waiv- 
ing, but  insisting  upon  her  motion  to  quash, 
pleaded  that  she  would  not  contend  with  the 
Commonw^ith  on  the  facts  and  merits,  but 
filed  a  motion  in  arrest  of  judgment. 

The  cotut  overruled  the  motion  and  the  de- 
fendant excited. 

Hems.  O.  R.  Morse  and  Oeo.  W.  Soarle, 
for  defendant: 

This  complaint  is  fatally  faulty  as  to  the 
* '  idle"  charge,  by  reason  or  omitting  any  aver- 
ment of  necessity,  duty,  obligation,  etc 

In  Commonieeaith  v.  SuUtvan,  S  Allen,  618, 
such  an  averment  was  contained  in  the  com- 
plaint, and  the  Chief  Justice  of  the  8uperi<»' 
court  expressly  instructed  the  jury  Uiat  It  was 
necessary  for  the  Government  to  prove  that  the 
defendant  being  under  a  necessity  to  work  for 
the  support  of  himself  or  other  persons  depend- 
ent upon  him,  having  opportunity  to  work  ia 
some  lawful  business,  neglected,  etc.;  and  the 
opinion  of  Hoar,  J. ,  indorses  this  chai^  as  cor- 
rect saying:  "  If  the  defendant  being  under  a 
necessity  to  work  for  the  support  of  himself  or 
person  dependent  upon  him,^  etc 

Mt.  Ed^ar  J,  Sherman,  Atty-Qen..  tor 
the  Commonwealth: 

The  motion  to  quash  the  complaint  was  prop- 
erly overruled,  as  was  the  motion  in  arrest  of 
judgment.  The  complaint  substantially  fol- 
lows the  language  of  the  statute  and  is  saffl- 
cient;  the  averment  which  the  defendant  cl^ns 
should  have  been  in  the  complaint  is  not  nec- 
essary to  the  crime  charged  therein.  Pub.Stat. 
ch.,  307  ^  29;  G&mmonweaUh  v.  Poher^.  1S7 
Mass.,  2^;  Oommmwealthy.  Hart, 
247,  note. 

By  the  Conrtt 

The  only  question  in  this  case  is  whether  the 
complaint  should  have  been  quashed  as  insuf- 
ficient. It  follows  the  words  of  the  statute,  is 
in  the  form  which  is  uniformly  used  and 
which  has  been  recognized  as  sumcient  in  this 
Commonwealth  in  numerqtiS^  adjnd^d  cases. 
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1886.  White  t 

The  motion  to  quash  was  rightly  ovemded. 
Pnb.  Stats.,  207.  ^  29.  Commonwealth  v.  Sulli- 
ran,  5  AUea,  511;  Same  v.  DohtHy,  187  Mass., 
345,  mAe. 
Sxe^tiont  overruled. 


George  WHITE,  Judge  of  Probatu, 

Oliver  DlfsON  ai. 

1.  A  devise  of  the  residue  of  testator's  es- 
tate  to  one  "to  be  diBposed  of  by  him 
for  such  charitable  pur^>oses  as  he  shall 
think  proper"  is  a  devtse  in  trast.  In 
which  the  devisee  takes  no  beneficial  in- 
terest. It  is  not  essential  that  the  words 
"in  trust"  should  be  expressed. 

3.  The  trtutee  of  such  a  trust  is  not  ez- 
empt  from  giwing  bond. 

8.  Where  the  aaaie  person  Is  deaigrnated 
in  a  will  am  executor  and  trustee,  the 
capacities  ore  distinct,  and  when  hia  du- 
ties as  executor  have  been  fully  per- 
formed, in  orderto  relieve  the  sureties 
on  his  bond  as  executor  and  to  effect 
the  transfer  of  the  ratate  from  him  as 
executor  to  him  as  trustee,  there  must 
be  some  aetion  In  the  Probate  Court 
indicating  his  dischan^  as  executor  and 
his  acceptance  of  the  trust. 

4.  Where  no  settlement  of  account  and  dis- 
char^  as  executor  has  token  place,  the 
sureties  on  the  executor's  bona  are 
liable  for  the  residue  of  the  personal  es- 
tate after  payment  of  debts  and  l^aeiea, 
received  by  the  execator  and  not  dis- 
posed of  for  charitable  purooses,  with 
simple  interest  thereon,no  willful  breach 
of  duty  on  the  part  of  the  executor  be- 
ing shown,  with  a  deduction  for  execu- 
tors commissions. 

5.  The  sureties  on  an  executor's  bond  con- 
ditioned,in  accordance  with  the  statutes 
in  force  at  the  time  of  its  execution,  for 
the  due  administration  of  "the  proceeds 
of  all  testator's  real  estate  that  may  be 
sold  for  the  payment  of  bis  debts  and 
legacies,"  are  liable  only  for  the  pro- 
ceeds of  land  sold  by  the  executor  as 
BUfsli,  and  not  for  the  proceeds  of  land 
sold  under  a  trust  power  pven  by  the 
will  and  going  into  the  residuum  of  the 
estate. 

0.Hor  are  the  sureties  liable  under  a 
proTision  of  their  bond  conditioned  for 
the  due  administration  "of  the  goods, 
chattels,  rights  and  credits  "of  the  estate, 
for  the  proceeds  of  lands  sold  under  a 
power  in  the  will,  in  excess  of  the 
amount  required  for  the  payment  of 
debts  and  leracies. 

7.  Entries  nuute  by  the  executor*  now 
deceased,  of  items  paid  for  charities, 
etc.,  in  a  family  expense  book,  but  not 
designated  as  payments  on  account  of 
the  trust  or  mEide  for  the  purpose  of 
charging  the  persons  to  whom  the  pay- 
ments were  made,  are  mere  declarations 
and  not  admissible  in  evidence  in  fa- 
vor of  the  sureties  of  the  executor.  ■ 

(Deelded  Novemtwr  »,  188B.) 
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RESERVATION  of  questions  of  law  raised 
upon  facts  stated  in  the  report  of  an  assess- 
or, in  an  action  upon  an  executor's  bond. 
The  facta  are  stated  in  the  opinion. 
Mr.  E.  BL  Jckhnson,  for  plaintiff: 
I  The  will  must  be  construed  according  to  the 
intent  of  the  testator;  and  the  language  of  the 
two  bequests,  one  "  fn  such  way  and  manner 
as  the  legatee  shall  think  fit  and  proper,"  the 
other  in  a  different  way,  distinctly  pointed  out 
by  the  testator,  showing  an  intent  that  it  should 
not  be  received  as  an  outright  gift  but  that  it 
should  be  applied  for  the  bniefit  of  others  than 
himself,  such  charities  as  Healy  shall  think 
proper.  The  general  direction  is  to  charity, 
the  selection  of  the  objects  being  delej^ted  to 
the  legatee.  Such  legacy  is  a  trust.  Js'iehala  v. 
Allen.  130  Mass.,  2U  ;  'Se/umler,  Petr.,  134 
Mass..  426. 

The  testator  has  used  language  in  effect  the 
same  as  that  construed  as  a  trust  in  Moggr^ge 
v.  Thaekwell,  7  Ves.  Jr.,  SC. 

Healy's  flrst  duty  was  to  make  actual  pay- 
ments of  such  residue  to  some  person  duly 
qualified  and  assuming  to  act  as  trustee.  New- 
etmibv.  WilU'ama,  S  Met.,  626. 

Since  his  duties  as  executor  and  trustee  are 
separate,  he  should  have  applied  for  the  appoint- 
ment as  trustee  and  givenbondsas  such  trustee. 
Dagffett  v.  White,  lUb  MssB.,  808;  Qea.  Stat., 
ch.  100,  ^  14. 

The  residue  could  not  be  transferred  so  as  to 
discharge  the  executor  until  such  trustee  had 
been  appointed  and  such  bond  bad  been  given. 
NeTtcomb  v.  Williamt,  supra;  Hall  v.  Oushinff, 
8Pick.,896;  Dorrv.Wai/iwright,  19  Picii.,  328. 

What  is  the  liability  of  the  sureties  on  Hea- 
ly's bond  for  bis  default  in  the  discharge  of 
such  tnistf  Precisely  the  same  as  Healy  would 
be  under  if  living.  Ohoate  v.  Arrington,  118 
Mass.,  663;  Neweombv.William,gupra;  Whit- 
v.  WeaUierbee,  126  Uass. ,  450;  BrooktY.  Tobin, 
186  Mass.,  60. 

The  question  of  interest  upon  the  balance  is 
for  the  court.  Vhoate  v.  Amngton,  tttpra. 

In  cases  of  willful  breach  of  duty,  interest  is 
allowed  with  annual  rests.  Fay  v.  Hotee,  1 
Pick.,  528;  Jmniton  t.  Hapgood.  10  Pick.,  104. 

Where  the  trustee  fails  to  distribute  (nt  pay 
over  money  when  he  ought  to  do  so,  he  will  be 
liable  to  pay  simple  interest.  Perry,  Trusts,  g 
468,  and  cases  cited. 

What  commissions  shall  Healy  be  allowed 
for  hia  services  as  executor?  i  This  question  is 
affected  by  the  view  the  court  may  take  of  the 
previous  que^lon  of  interest  His  compensa- 
tion is  fixed  by  the  court  in  which  his  accounts 
are  settled.    Ch.  144,  g  7,  Pub.  Stat. 

It  must  be  reasonable,  under  all  the  circum- 
stances of  the  case,  trann  v.  Goatet,  117 
Mass.,  41,  44. 

The  court  has  power  to  disallow  all  compen- 
sation.  Brookt  V.  Jaekton,  126  Mass.,  807. 

Is  the  execator  accountable  for  the  proceeds 
of  the  real  estate?  If  he  is  so  accountable,  then 
his  sureties  are  chargeable  for  the  proceeds  and 
must  aocoimt  for  them.  Choaie  v.  Arrington, 
aupra. 

Land  directed  to  be  sold  and  turned  into 
money  is  to  be  considered  as  money  and  is  to 
be  accounted  for  as  personal  estate.  1  Jarm. 
Wills,  ch.  19,  §  1;  Sbigg  v.  Jackton,  1  N.  Y., 

906.  I 
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Not.. 


Matra.  W.  O.  BtiMell  and  JabM  Fox* 

for  Oliver  Ditson, 
Mr.  R.  liond,  for  Robert  I.  Burbsnk: 
Id  the  following  cases,  although  the  testator 
indicated  in  unmutakable  language  that  the 
gift  was  not  intended  for  the  personal  enjoy- 
ment of  the  legatee,  the  court  held  that  the  gift 
was  absolute,  and  that  It  could  not  control  the 
legatee's  discretion.    Qihba  v.  Rumsey,  3  Ves. 

B.,  294;  Byne  v.  Blarklmm,  26  Beav.,  41 ; 
M'Alinden  v.  iCAlindm,  Ir.  Rep.  U  Eq.,  219; 
Faide^B  Am.,  70  Pa.  St.,  158;  BeeeetY.  &Oeer, 
18  Beav.,  872  ;  Lan^  7.  Slam«.  L.  R.  6  Ch. 
App.  Cases,  597;  Re  Hutehinmn  and  tenant, 
8  Ch.  D.,  540;  Re  Adaim  and  t/ie  Kcrmngton 
Vatrff,  27  Ch.  D.,  894;  Spooner  v.  Lov^oy,  108 
Mass.,  529. 

In  QUAt  v.  Rmmy,  *Mpm,  the  testator  gave 
the  residue  unto  "My  said  trustees  and  execu- 
tors, the  said  Henry  Rumsey  and  James  Rum- 
■ey,  to  be  diapoaedctf  unto  such  person  and  per- 
sons and  in  such  manner  and  form  and  In  sudi 
sum  or  sums  of  money  as  they  in  their  discre- 
tion shall  think  proper  and  expedient." 

In  T.  Allm,  180  Mass.,  211,  the  be- 

quest was  "  To  my  executors  and  the  survivor 
of  them  or  their  successors,  to  be  by  them  dis- 
tributed to  such  persons,  societies  or  institutions 
as  they  may  consider  most  deserving.  " 

The  court  held:  the  bequest  is  not  to  the  ex- 
ecutors by  name,  but  is  to  them  and  to  the  sur- 
vivor of  them  and  to  their  successors  in  the 
administration  of  the  estate.    All  the  property 

S'ven  to  them  is  to  be  by  them  distributeo;  the 
rection  to  distribute  is  as  broad  as  the  gift. 
The  property  is  not  to  be  disposed  of  at  the  un- 

gualmed  discretion  of  the  executoia,  but  is  to 
e  distributed  according  to  their  jui^ment  of 
the  deserts  of  the  heneflciaries.   Jd. ,  218. 

In  the  case  of  Stouter,  Petitioner,  184  Mass., 
426,  there  was  no  gift  to  the  legatee.  He  was 
simjilv  authorized  to  take  for  the  purposes 
specined  and  no  other. 

The  sureties  on  Healy's  bond  are  not  re- 
sponsible for  his  conduct  as  trustee. 

It  is  apparent  that  Healy's  powers  and  duties 
as  residuary  legatee  had  no  connection  what- 
ever with  his  duties  as  executor;  and  that  if  he 
had  declined  to  act  as  executor  he  would  still 
have  been  entitled  imder  the  residuary  clause. 
Baggeti  v.  White,  128  Mass., 898. 

Healy  fully  discharged  his  duties  as  exec- 
utor, as  to  such  residue.  Whentiie  same  per- 
son is  made  executor  and  trustee,  and  a  bond 
is  required  In  both  capacities,  the  sureties  on 
the  executor's  bond  are  not  exonerated  until  a 
new  bond  is  given  by  the  trustee.  Neweomb  v. 
WiUicmt,  9  Met.,  525;  Pnor  v.  Talbot,  10 
Cush..  1 ;  Miller  v.  Congdon.  U  Gray,  114. 

But  this  is  true  only  where  such  new  bond  is 
required  by  law ;  and  a  trust  for  public  char- 
ities, uncertain  in  its  objects  and  indefinite  In 
its  duration,  requires  no  bond  under  our  laws. 
Loweil,  Appt.,^i  Pick.,  215 ;  Drury  v.  NaOek, 
10  Allen,  169 ;  Bradetreet  v.  Butterfidd,  129 
Mass.,  889,  84S;  Pub.  Btats.,  cb.  141.  gg  12,16. 

It  was  held  that  the  sureties  on  the  executor's 
bond  were  not  liable  for  the  failure  of  the  dev- 
isees to  apply  the  propwty  to  the  purposes  of 
the  trust,  although  there  wus  no  accounting 
and  no  other  evidence  of  transmutation  of 
property  from  executors  to  trustees.  Simnav. 
Lively,  14  B.  Mon.,  488. 
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Taylor  v.  Debloit,  4  Mason,  181,  was  a  suit 
upon  the  bond  of  an  administratrix  who  had 
been  appointed  guardian  of  one  of  the  distrib- 
utees and,  having  flled  a  certificate  in  the  Pro- 
bate Court  that  she  held  in  her  hands  as  guardian 
the  distributlTe  share  of  the  minor,  had  been 
discharged  as  administratrix  by  order  of  the 
Probate  Court. 

iDdepeodent  of  the  certificate  and  of  the  or- 
der of  the  Probate  Court.there  had  been  a  trans- 
mutation of  property  by  mere  act  and  opera- 
tion of  taw,  ufsing  from  the  fact  that  it  was 
the  duty  of  the  administratrix  to  retain  the  dis- 
tributive share  In  satisfaction  of  her  claim  as 
guardian,  and  that  therefore  the  sureties  on  the 
administration  bond  were  discharged.  Taylor 
v.  Debloit,  tupra.  To  the  same  effect  are: 
5tetev.  Beare(,13Mo.,366;  Coleman  v.  Smith, 
14  8.  C.  611 ;  Carroll  v.  BoO^,  6  Yerger  220. 

In  2  Williams'  Executors,  1899.  it  is  said  that 
"  When  an  executor,  who  happens  alu  to  be 
named  a  trustee  of  a  legacy  to  be  laid  out  in 
stock,  has  fully  administered  the  estate  and  as- 
sented to  the  legacy  and  retains  the  legacy  in 
his  hands,  not  as  assets  of  the  testator  but  as 
trustee  of  the  legacy,  tbe  principles  that  would 
apply  to  another  trustee  must  apply  to  him. 

In  Dix  T.  Burford,  19  Beav..  4W,  a  bequert 
was  given  to  the  persons  named  as  executors, 
to  be  held  In  trust,  and  Romilly,  H.  R.,  said  : 
"  The  moment  the  executors  assented  to  tbe  be- 
quest ther  became  trustees  for  their  cegtuitqnt 
trustent. 

Healy  opened  an  account  of  the  residue  to 
be  devoted  to  charity,  and  made  payments  un- 
der it,  which  is  conclusive  evidence  of  assent. 
Williams' ExTB.,  1881.  An  illustration  of  the 
effect  of  the  assent,  when  established,  is  found 
in  the  case  of  Faramtntr  v.  Tardley,  2  Plow., 
589. 

In  cases  of  sureties  upon  successive  bonds  of 
the  same  oflScial,  holding  in  the  same  capacity, 
it  is  held  that  the  sureties  for  that  tenn  m 
which  the  liability  actually  occurred  are  liable; 
that  it  is  to  be  presumed.in  the  absence  of  proof, 
that  the  olflcer  had  the  ftmda  in  bis  hands  at 
the  end  of  the  term  before  that  in  which  bis 
delinquency  is  discovered,  and  that  having 
them  ID  hand  is  equivalent  to  paying  tiiem  over 
to  himself  as  his  own  successor.  Kelly  v.  Stale, 
25  Ohio  8t.,  567  ;  Koffnyv.  Tnuteea,  68  HI.,  75; 
Vanghan  v.  Etana,  1  Hill,  Eq.  (8.  C),  414: 
Jtutieet  T.  Wooda,  1  EeUy  (Ga.),  84;  Boeheater 
V.  BandaB,  105  Mass.,  295. 

Before  there  could  be  any  transmutation  of 
property,  the  executor  must  have  settied  bis 
final  account  of  administration  in  tbe  court  of 
probate,  in  which  the  balance  due  from  him 
as  executor  should  be  allowed  to  his  credit  as 
being  retained  by  him  In  his  capacity  as  trustee 
for  the  minor  children.  Bail  v.  Cubing,  9 
Pick.,  895,  408. 

If  a  legacy  is  given  by  will,  and  the  same 
person  is  executor  and  trustee  or  guardian  for 
the  legatee,  he  is  bound  to  account  for  the  leg- 
acy as  executor,  if  be  has  mifficient  ' assets,  un- 
less he  has  rendered  an  account  in  tbe  probate 
ofllce  charging  himself  as  trustee  or  guardian, 
and  the  account  has  been  altowed  by  tbe  pro- 
bate court.    Conkey  v.  Diekinmn,  IS  Met.,  68. 

It  was  not  any  jrart  of  Healy's  duty  as  exec- 
utor to  file  an  account  showing  what  disposi- 
tion be  had  made  of  the  nddue.  Jo  such  a 
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•case  an  accoaot  allowed  by  the  Probate  Court 
«liowiii2  the  amount  of  the  residue  would  not 
have  anected  the  rifii'ht  of  an^  person  interested 
in  the  estate:  and  because  it  would  not  have 
botmd  anybody,  it  would  have  been  simply  a 
piece  of  unnec^saryand  improper  acconntmg. 
OffudiH  V.  Perry,  11  Pick.,  508;  Granger  v. 
Bamett,  98  Mass.,  463. 

In  the  last  case  Wells,  J.,  says,  p.  469: 
"The  Probate  Court  had  no  authority  over  the 
distribution  of  the  residuary  legacies.  The  rela- 
tive rights  of  the  legatees  and  other  questions 
affecting  such  distribution  cannot  properly  be 
heard  upon  a  settlement  of  an  ezecutor'a  ac- 
count." 

MeEim  v.  BarileU,  139  Mass.,  236, was  a  suit 
a^inst  administrator's  sureties  who  had  been 
discharged  upon  the  filing  of  a  new  bond. 
There  had  been  no  actual  waste  of  the  estate 
before  the  discharge ;  but  the  administrator 
bad  filed  no  account,  and  it  was  held  that  the 
sureties  were  liable  only  for  nominal  damages. 

In  McKim  v.  Uarwood,  139  Mass..  75,  the 
executrix  was  sole  legatee,  and,  there  being  no 
creditors,  it  was  helain  a  suit  upon  the  bond 
that  maladministration  could  not  be  shown,  al- 
though no  accoimt  had  been  rendered  in  the 
Probate  Court. 

The  ecclesiastical  courts  had  no  jurisdiction 
to  raforoe  the  payment  of  k^acies  out  of  the 
pfoceeds  of  land  devised  to  Be  sold,  that  not 
being  a  testamentary  subject.  EdviartUv.Oravea. 
Hob.  365  a;  Re  De^tinet  A  Ferbanke, 
Palm.,  120  ;  Wms.  Exrs.,  657,  1681. 

The  power  of  selling  real  estate  is  no  part  of 
the  business  of  an  executor  or  admioistrator, un- 
less he  obtains  a  license  tmder  the  statute  ;  he 
has  no  interest  in  the  land  and  no  authority  to 
sell  it,  except  the  authority  which  may  be  de- 
rived from  the  statute.  Tatnter  v.  Clioic,  IS 
Met.,  220. 

Probaie  Omri  v.  Havi/rd,  18  R  I.,  8,  was  a 
suit  upon  administrator':^  bond  conditioned  to 
Administer  all  the  "goods,  chattels,  rights  and 
«radit8"  of  the  decoded,  and  it  was  held  that 
the  sureties  were  not  liable  for  proceeds  of  real 
estate  sold  by  the  executor  under  a  power  in 
the  will.  Further  authorities  to  the  same  point 
are:  Jones  v.  Hobsin,  3  Rand.,  483;  Moore  v. 
WaUer't  Sein,  1  A.  K.  Marsh.  488. 

Before  that  time  the  statutes  had  required  a 
sped^  bond  in  case  of  a  license  to  sell  more 
than  enough  to  satisfy  debts  and  legacies,  but 
it  bad  been  held  that  this  bond  protected  only 
the  sulcus.  Stat.,  1783,  ch.  82,  §  2;  Baylie$  v. 
C&Hse,  1  Pick.,  280. 

bkOuiiiey  v.  Rogers,  9  Cush.,  397,  Shaw,  C. 
said :  "  In  common  parlance,  as  well  as  in 
a  more  precise  use  of  language,  a  legacy  is  dis- 
tinguishable from  the  gut  of  a  remdue  or  of  a 
ahue  in  a  residue." 

WiUiams  on  Executors,  1061,  defines  a  leg- 
acy to  be  "  Some  particuhir  thing  or  things 
given  or  left  by  a  testator  to  be  paid  or  per- 
formed by  his  executor." 

In  Robinson  v.  Millard.  138  Mass  ,  336,  it 
was  held  that  the  sureties  of  the  general  bond 
of  an  executor  were  not  liable  for  neglect  of  the 
eiecutor,  to  pay  over  to  the  residuary  legatees 
named  t^ie  surplus*  proceeds  arising  from  a 
aftle  under  license  €i  court. 

It  is  a  well  settled  rule  that  where  a  trustee 
does  an  act  which  he  may  In  the  executim  of 
use. 


a  trust,  "  It  shall  be  taken  to  have  been  done 
by  him  with  intent  of  doing  that  which  he  was 
bound  to  da"  8(nodenY.  iitneden,!  Bro.  Ch., 
583. 

Where  a  man  is  under  an  obligation  to  lay 
out  £80,000  in  lands,  and  lays  out  part  as 
can  find  purchases  which  are  allowed  with 
all  material  circumstwces,  it  is  more  natural 
to  suppose  these  purchases  made  with  regard  to 
the  covenant  than  without  it  *  *  *  more  nat- 
ural to  ascribe  it  to  the  obligation  he  lies  under 
than  to  a  voluntary  act,  independent  of  the  ob- 
ligation. Lechiiiere  v.  Leehmere,  3  Sudg.V.  & 
P.,  app.  No.  25, 11th  ed. 

The  general  principle  is  that  administrators 
are  not  chargeable  with  interest  for  money  re- 
maining in  weir  bands,  imless  they  loan  it  and 
receive  mterest,  or  make  some  profitable  use  of 
it,  or  unreasonably  detain  it.  Sttcmu  v.  Brown, 
1  Pick.,  581. 

If  the  helEB  of  Perdval  who  have  instituted 
this  suit  disapproved  Healy's  delay  in  wind- 
ing up  the  estate,  they  should  have  called  him 
to  account.  For  twenty  years  they  have  re- 
mained silent.  If  there  was  neglect  on  bis  part 
therewasequal  neglecton  theurs, which  should, 
at  least  defeat  their  claim  for  Interest  against 
these  innocent  defendants.  }>brward  v.  For- 
ward, 6  Allen,  494,  490. 

Dwena,  J.,  delivered  the-opinion  of  the 

court: 

The  defendants,  who  are  the  sureties  on  the 
bond  of  the  late  John  P.  Healy,  as  executor 
of  the  wilt  of  John  Percival,  havmg  admitted  a 
breach  thereof,  tite  case  at  bar  has  been  referred 
to  an  assessor  to  report  the  facts,  and  Is  now 
before  us  upon  a  reservation  of  the  questions  of 
law  raised  upon  the  facts  stated  in  bis  report 
and  in  the  subseG|uent  agreement  of  additional 
facts  by  the  parties. 

It  is  not  denied  that  Heal^,  as  executor,  paid 
all  the  debts,  specific  legacies  and  funeral  ex- 
penses of  the  testator.  The  first  and  most  im- 
portant inquiry  is  as  to  the  responsibility  of  the 
sureties,  for  that  which  came  into  his  hands  un- 
der the  residuary  clause  of  the  will. 

This  is  in  the  words  following:  "  All  the  rest 
and  residue  of  my  propertv  and  estate,  real,  per- 
sonal and  mixed,  of  which  I  shall  die  seised 
or  to  which  I  may  be  entitled  at  tbe  time  of  my 
decease,!  give,  devise  and  bequeath  to  the  said 
John  P.  HMly  ,to  be  disposed  of  by  faim  for  such 
charitable  purposes  as  he  shall  think  proper." 
This  clause  is  preceded  by  one  which  gave  to 
Healy  a  sword  and  portrait  of  the  testator,  to 
be  disposed  of  "  in  such  away  and  manner  "  as 
he  may  think  "fit  and  proper."  The  earlier 
clause  differs  from  that  we  are  considering  in 
the  important  reniect  that  no  restraint  is  placed 
upon  the  disposiuon  Healy  might  make  of  the 
articles  therein  bequeathed,  while  the  property 
bequeathed  by  the  latter  clause  is  "  to  be  dis- 
posed of  "by  him  for  "charitable  purposes," 
although  the  selection  of  the  objects  of  the  char- 
ity which  should  receive  the  bounty  was  left 
to  Healy. 

The  word  "charitable"  has  a  distinct  legal 
meaning,  derived  from  the  3tatuteof48Eliz.ch.4, 
from  the  construction  given  to  it  in  the  definition 
of  tiie  objects  of  chanty,  and  from  the  applica- 
tion of  the  statute  to  other  uses  which  are  not 
included  in  those  there  enumorate^but  whkh 
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rome  witbin  its  spirit  by  annlogy.  Wliile  the 
fjift  to  Heaiy  is  not,  in  terms,  in  trust,  the  ob- 
ject for  which  it  is  confided  to  the  donee  dis- 
Itoctly  appears  to  be  its  distribution  to  cbari* 
table  purposes.  For  this  only  it  is  intrusted  to 
him.  He  took  the  gift  for  no  purpose  personal 
io  himself  nor  in  any  manner  for  his  own  use, 
imd  had  no  beneficial  interest  therein.  It  is  not 
luaterinl,  therefore,  that  the  words,  "  in  tnist " 
are  not  found  in  the  termaof  the  bequest.  JVich- 
fil»  V.  AUen,  130  Mass.,  211;  Hdtoiikr,  Petition- 
fr,  134  Mass.,  426. 

While  a  bequest  which  could  1«  applied  to 
])urposes  other  than  cbnrituhle  nii^ht  be  held 
too  indefinite  to  be  carried  out,tbe  limitation  of 
its  distribution  to  purposeK  well  defined  and 
deemed  worthy  of  particular  protection,  even  if 
various,  would  enable  the  court,  were  the  fund 
still  in  the  hands  of  the  trustee,  to  compel  him 
to  execute  this  clause  of  the  will  b^  tlie  selec- 
tion of  the  charitable  purposes  to  which  the  fund 
<idiould  be  devoted.  The  testator  has  shown  his 
Intention  to  dispose  of  this  gift  for  charitable 
purposes  generally,  and  a  conUdcnce  has  been  re- 
posed in  the  trustee  to  make  a  selection  of  the 
ybjectsof  charity.  If,  therefore,  the  trustee  pro- 
ceeds in  good  faith  and  with  reasonable  dili- 
gence to  divide  and  distribute  such  a  legacy 
purposes  which  ttould  properly  be  called 
'6hantable,  either  by  directly  applying  it  to  ob- 
jjectfl  thereof  or  transferring  it  to  responsible 
Societies  or  associations  formed  for  such  pur- 
poses, a  court  of  chancery  would  not  interfere 
witii  the  exercise  of  his  discretion.  Should  he 
refuse  to  do  this,  there  would  be  no  serious  dif- 


characters,  those  of  executor  and  tr 
the  duties  of  the  latter  character  w( 
distinct  from  and  independent  of  tt: 
former.  As  actual  payment  cannot  I 
one  to  himself.  It  has  oeeD  held  that 
same  person  is  executor  and  truste 
give  a  bond  in  his  character  as  tru 
lie  can  exonerate  himself  from  his 
executor.  Hall  v.  CvsliiTtg,  9  Pick. 
V.  Wainwright.  13  Pick.,  328;  Nctec 
tanw,  9  Met.,  525-584;  donkey 
Met.,  5;  Daggett  v.  White,  128  Mass. 
Stats.,  ch.  100,  §14. 

While  it  is  not  controverted  by  i 
ants,  that  if  a  case  were  presented 
trustee  was  legally  compelled  to  gi^ 
would  Iw  necessary  to  show,  by 
with  this  requirement,  that  a  tran 
property  was  made  by  the  executor, 
cipsl  contention  is,  that  such  is  not 
bar;  and  that  if  it  can  be  shown  tbal 
fully  completed  his  duties  as  execul 
be  held  that  the  residue  of  the  pi 
lawfully  retained  by  him  as  trustee, 
tion  will  he  of  less  interest  hereaftej 
Statute  of  187S,ch.l22(Pub.  Stats.,  cl 
every  trustee  is  required  to  give  at  le 
personal  bond,  which  certainly  cc 
that  where  the  same  person  is  ex 
trustee  there  shall  be  a  distinct 
proi>erty  to  him  in  the  latter  capac 
thority  of  the  Probate  Court.  Park 
117  Mass.,  518 

Even  if  this  were  a  i-ase  where  ' 
mi^ht  be  and  was  by  the  will  exei 
«v]ng  bond,  we  should  not  be  prep 
that  the  facts  that  Uealy  ceased  ai 


Acuity  in  compelling,  by  the  proper  agencies 
of  such  a  court,  ttie  execution  of  the  trust,  and 

{n  preventing  the  fund  from  being  misappro-  time  to  do  any  acts  as  executor,  a 
pr  fated  to  selfish  uses.  Siilton^au  v.  Sanders,  necessary  in  that  capaci^  being  fb* 
11  Allen,  44fi;  Ix/ring  v.  Marsh.  3  Cliff,  469;  8.  ed,  and  thereafter  did  certain  acts  i 
f'.S  Wall.  [78U.  S.,  bk.  18,  L.  ed.,802];  J/flrsA  intention  to  execute  the  trust  wer( 
V.  Jtenton,  99  Mass..  1S2;  Aity-Gin.  v.  Oleg,  1  ticient,  without  any  settlement  of  h 
Atk.,  366.  i  as  executor  in  the  Probate  Court,  t 

Whetherthepowertoselcctchaiitable  objects  bim  and  the  sureties  on  his  bonds 
was  strictly  limited  to  Healy,  on  account  of 
the  persoual  confidence  reposetl  in  him,  so  that 
;f  he  had  declined  to  accept  the  trust  or  if  be 
liad  deceased  without  completing  the  execu- 
tion of  it,  it  could  not  be  executed  by  the  inter- 
vention of  the  court,  and,  the  trust  thus  failing, 
the  fund  should  go  to  the  next  of  kin;  or 


Jin 


whether,  the  testator  having  distinctly  shown 
bis  intention  that  it  should  be  devoted  to  char- 
Uable  purposes  generally,  it  should  be  held 
that  the  power  of  selection  was  attached  to  the 
trust,  so  that  it  might  be  executed  through  a 
trustee,  who  should  carry  into  effect  the  con- 
trolling purpose  of  the  testator  imder  the  su- 
[lervision  of  this  court,  is  a  question  not  neces- 
Hiiy  now  to  be  discussed.  Loiing  v  Marnh, 
tupra  ;  FmiUiia  v.  liaveiiel,  17  How.,  860 
rssr.  8.,  bk.  16,1..  ed.,80J. 

The  first  inquiiy  is  as  to  the  liability  of  the 
sureties.  While  Healy  fully  completed  the 
administration  of  the  estate,  by  the  payment  of 
:tll  debts,  legacies  and  expenses,  he  settled  no 
'infll  account  as  executor,  and  did  not  by  any 
open  and  notorious  act  discharge  himself  as 
j^uch  in  the  Probate  Court,  by  assuming  to 
transfer  the  residue  of  the  property  to  himsdf 
■8  trustee,  or  by  any  other  act,  indicating  an  in- 
tention thereafter  to  bold  the  same  for  the  pur- 
poses of  the  trust.   The  will  gave  to  him  two 


There  should,  in  that  case,  be  sonu 
which  could  only  take  place  in  tha 
dicating  a  discharge  of  himself  in  o 
and  the  acceptance  of  the  trust  im 
him  iu  the  other  before  this  trai 
take  place.  A'etreomb  v.  WtUtams, 
This  might  perhaps  be  by  any  def 


sented  to  by  that  court,  as  where  a 
who  had  been  appointed  trustee,  ha 
ifled  as  such,  charged  himself  in  bis 
executor  with  money  paid  to  hlmsel: 
which  account  bad  been  allowed. 
Diaon,  183  Mass.,  91. 

In  Taylor  v.  DeUeit,  4  Mason,  18 
the  defendants,  an  administratrix, 
crce  of  the  Probate  Court  ascertain 
tribultvc  shares  of  tiie  intestate  i 
the  guardianship  of  one  of  the  perat 
to  a  share  who  was  a  minor;  it  was  ht 
operation  of  law,  she  held  the  amoun 
retainer,  as  guardian  and  not  st^  hdm 
and  that  no  suit  lav  against  her  mi 
the  administration  Wnd  fortht  Hitioi 
ward.  But  in  that  case  by  a  pn  f  ■  > 
Island  known  as^»etu«aaadniLai.'-ii 
be  fully  diHchai:gcdby  the  Prpbrtat 
quittv9,  which  was  a  decree  snAei 
court,  stated  in  substance  Ibil  tt 
tratrix  bad  fully  administefeA 
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<mlered  that  "she  be  and  hereby  fa  from 
boiceforth  acquitted  and  discharged  of  the 
same."  Before  this  quietus  she  had  signed  a 
certificate  to  the  Probate  (!!ourt,  which  had  been 
recognized  by  it,  that  she  had  in  "her  posses- 
sion and  control"  as  guardian,  the  shares  of  the 
minOT  whose  property  was  afterwards  wasted. 

8taU y.Heara,Vi  Mo., 866;  CoUmanv.Smitk, 
14  S.  C,  611,  and  CarroU  v.  Bo$ley,  6  Yerg., 
S90,  also  relied  on  the  defendants,  are  all 
cases  where  the  question  of  responsibility  arose 
between  sureties,  on  the  bond  of  the  pnncipal 
defendant  as  administrator,  and  the  sureties  on 
his  bond  as  guardian.  In  these  it  was  held 
that  when  the  time  for  the  settlement  of  the 
estate  as  adminlatrator  bad  fully  expired  and 
the  diatributive  share  of  the  minors  had  been 
ascertained,  it  must  be  deemed  that  thereafter 
the  funda  were  held  by  the  principal  defendant 
as  guardian,  an  that  was  the  capacity  in  which 
he  had  the  right  then  to  hold;  and  ttiat  the 
property  was  thus  by  operation  of  law  vested 
in  bim  as  gnardiao.  But  we  are  referred  to  no 
case  where  the  same  person  was  administrator 
and  guardian  and  had  failed  to  qualify  in  the 
latter  capaci^,  in  which  it  has  been  held  that 
the  soreties  on  his  bond  as  administrator  were 
discharged.  The  grotuid  upon  which  the 
transfer  of  the  property  is  presumed  to  take 
phu«,  namely;  that  one  shall  be  deemed  to  hold 
in  that  cspacitT  in  whldi  he  ought  to  hold,  has 
no  existenee  wnere  the  principu  has  not  quali- 
fied as  guardian. 

The  will  by  which  Healy  was  appointed  a 
trustee  for  the  distribution  of  the  residue  of  the 
estate  for  "charitable  purposes"  did  not  exempt 
bim  from  giving  a  bond;  but  the  defendants 
contend  that  Healy  was,  from  the  character  of 
the  trust,  so  situated  that  he  could  not  properly 
have  been  jet]uired  to  give  bond;  and  that 
therefore,  as  it  is  shown  uy  a  variety  of  facts 
that  after  180S  he  held  the  property  as  trustee, 
he  must  be  deemed  to  have  discharged  his  sure- 
ties on  his  bond  as  executor.  If  it  were  true 
that  he  was  entitled  to  enter  upon  his  duties  as 
trustee  without  giving  bond  for  their  faithful 
performance,  there  would  be  force  in  this  po- 
sition, especially  if.  the  debts  and  legacies  hav- 
ing been  paid,  the  residue  bad  been  ascertained 
l»y  a  proper  decree  of  the  Probate  Court  settling 
ha  acoonnt-  But  no  such  decree  was  over 
made,  nor  was  the  trustee  entitled  to  enter  on 
his  duties  without  giving  bond. 

The  defendants  upon  this  point  rely  on  the 
case  of  Lowell,  AppeUani,  2Z  Pick.  215,  which 
is  followed  in  Drury  v.  Natiek,  10  Allen,  169. 
It  is  decided  in  Lowell,  Aj^dlant,  that,  where 
property  is  given  to  trustees  for  the  purpose  of 
ageneral  charity,  such  as  the  gift  there  m  Ques- 
tion, which  was  for  the  promotion  of  educa- 
tion and  the  advancement  of  science  by  a  per- 
manent institution,  and  where  the  testator  bad 
provided  for  the  perpetuation  of  the  trusts  and 
m  a  continuous  soccesrion  of  trustees,  without 
lefoenoe  to  flie  probate  law,  and  where  he  also 
iiad  appointed  perpetual  visitors  of  his  charity, 
it  was  not  a  gift  in  trust  for  any  person  or  per- 
sons within  the  true  intent  and  meaning  of 
the  statute;  and  that  in  such  case  the  trustee 
was  not  required  by  law  to  give  bond  before 
entering  upon  the  duties  of  his  trust. 

The  distinction  between  this  case  and  that  at 
bar  is  obvious.  There  is  faere  no  pablic  cliar- 
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ity,  indefinite  in  duration,  to  be  permanently 
established,  where  a  perpetual  succession  of 
trustees  is  to  take,  hold  and  administer  the  prop- 
erty, provision  being  made  for  the  rendering 
and  auditing  of  its  accounts  and  for  the  ^ipcr- 
virion  of  a  permanent  board  of  visitors.  The 
administration  of  a  sum  of  money  bestowed 
under  such  circumstances  and  for  such  a  pur- 
pose may  well  be  deemed  to  be  beyond  the 
control  of  the  Probate  Court.  That  which  is 
here  bequeathed  is  a  sum  of  moncv,  to  be  dis- 
tributed by  a  trustee  for  charitable  purposes, 
which  consists  of  the  residue  of  an  estate.  No 
institution  of  public  charity  is  to  be  founded, 
although  the  trustee  may  undoubtedly  transfer 
the  sum  bequeathed  to  institutions  formed  for 
that  purpose,  and  no  fund  is  to  be  permanently 
held.  Within  sutdi  reasonable  time  as  shall  en- 
able the  trustee  to  make  proper  inquiry'.  In  or- 
der to  ascertain  what  individuals  or  societies 
coming  within  the  terms  of  the  trust  may,  in 
the  just  exercise  of  his  discretion  as  trustee,  be 
made  the  immediate  recipients  of  the  testator's 
bounty,  the  fund  is  to  be  distributed.  The 
ground  upon  which  it  was  held  in  Lowell,  Ap- 
pellant,  ubi  tuyra,  that  the  provisions  of  the 
Itev.  Btats.,  ch.  dfl,*?  1,  and  in  Dntry  v.  JS'alick, 
ubi  eupra,  that  the  provisions  of  the  Gen.  Btats  . 
ch.  100,  t$  1,  requinng  a  bond  to  be  given  in  all 
cases  by  testamentary  trustees,  except  where 
there  wasa  special  exemption  by  will,orwhere 
all  persons  interested  consented  that  it  should 
not  be  required,  had  no  application  to  a  public 
charity  established  in  a  perpetual  succesnon  of 
trustees,  cannot  be  so  extended  as  to  exempt  in- 
dividuals charged  with  the  distribution  of  sums 
of  money  "for  charitable  purposes"  from  giv- 
ing bond  to  perform  their  trust. 

It  is  suggested  that,  in  the  latter  case,  those 
who  are  to  receive  the  benefit  of  this  sum  are 
entirely  Indefinite;  that  the  onlv  provision  for 
putting  in  suit  such  a  trustecrs  bond  is  "  fat 
the  use  and  benefit  of  any  person  interested  in 
the  trust  estate;"  Gen.  Stats.,  ch.  100,  ^  12; 
Pub.  8tat8.,  ch.  14S,  ^  18;  that  no  person  or 
institution  could  thus  describe  itself;  and,  there- 
fore, that  it  cannot  have  been  intended  that  any 
such  bond  should  have  been  given.  We  can- 
not assent  to  this.  All  persons  who  are  them- 
selves objects  of  charity, within  the  legal  mean- 
ing of  the  term,  and  any  institutions  founded 
for  charitable  purposes  might  become  interest- 
ed. If  the  court  should  be  compelled  to  select 
another  trustee,  in  order  to  carry  out  the  pur- 
pose of  the  testator,  each  of  those  who  might 
become  entitled  by  this  selection,  as  made  un- 
der the  direction  of  the  court,  would  be  inter- 
ested in  the  bond  given  the  original  trustee, 
and  might  be  empowered  to  bring  suit  thereon. 
Gen.  Stats.,  ch.  100,  t;  13.  After  the  decease 
of  the  original,  if  any  of  the  trust  fund  le- 
roained  undisposed  of,  whether  it  were  held 
that  the  power  of  selection  was  attached  to  the 
trust  BO  tJiat  it  could  still  be  executed,  or  that 
it  was  personal  so  that  the  residue  undisposed 
of  would  go  to  the  next  of  kin,  tiiere  would  in 
either  event  be  persons  directly  interested  in 
the  trust  estate. 

We  are,  therefore,  of  opinion  that  the  sure- 
ties on  the  executor's  bond  of  Healy  are  liable 
for  the  residue  of  the  personal  property  re- 
ceived by  him  and  not  dtsposed  for  "charitable 
purpoeeB."  In  considering  to  what^xtent  they 
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aie  liable,  it  is  necessary  to  determine  whether 
they  are  responsible  for  the  proceeds  of  the  real 
eatate  sold  by  Healy.  The  will  not  only  an- 
thorized  but  directed  him  to  convert  the  whole 
real  estate  of  the  testator  into  money  as  soon 
after  the  testator's  decease  as  it  diouid  seem 
expedient,  and  provided  that  any  deed  executed 
by  him  should  convey  as  perfect  a  title  as  if 
made  by  the  testator."  He  was  authorized  to 
sell  at  public  or  private  sale,  and  did  so  by  au- 
thority of  the  will  and  not  of  the  Probate  Court, 
within  a  reasonable  time  ^ter  the  death  of  the 
testator,  receiving  therefor  the  sum  of  $4,700. 
This  sum  was  not  needed  for  the  payment  of 
ozpenaes,  debts  or  any  spodflc  legacies. 

The  condition  of  the  bond,  according  to  the 
statutes  in  force  when  it  was  executed,  was  in 
its  second  clause,  which  is  the  only  one  neces- 
sary to  be  considered:  "To  administer  accord- 
ing to  law  and  the  will  of  the  testator  all  his 
goods,  chattels,  rights  and  credits  and  the  pro- 
ceeds of  all  his  real  estate  that  may  be  sold  for 
the  payment  of  liis  debts  and  legacies,  which 
shall  come  to  the  possession  of  said  ezecator, 
or  of  any  other  person  for  him." 

By  the  Stat,  of  1880,  ch.  152,  (Pub.  State., 
ch.  139,  ^  5),  the  condition  of  a  bond  given  un- 
der such  circumstances  was  altered  by  striking 
out  the  words  "for  the  payment  of  his  debts 
and  lunacies,"  and  inserting  the  words  "or 
mortgaged."  The  same  Statute  of  1880  provid- 
ed that  where  license  or  authority  was  ^ven  to 
an  executor,  etc.,  to  sell  real  estate,  no  special 
bond  to  account  for  the  proceeds  need  be  given 
tinless  the  bond,  ^ven  on  hla  appointment  was 
insufficient.  Of  course  the  liability  of  the  de- 
fendants is  to  be  determined  by  the  law  as  It 
existed  when  the  bond  into  which  they  entered 
wasmade,  and  by  its  terms.  Thedause.  "pro- 
ceeds of  his  real  estate  that  may  be  sold  for  the 
payment  of  bis  debts  and  legacies,"  cannot 
cover  a  responsibility  for  a  sate  which  was  not 
necessary  for  the  payment  of  debts  or  any  def- 
inite legacy.  Such  proceeds  would  form  a  part 
of  the  residuum  of  the  estate;  but  as  remarked 
by  Ohi^  Ju^iee  Shaw,  "In  common  parlance, 
OB  well  aa  in  a  more  predae  use  of  language,  a 
'legacy'  is  distinguishable  from  the  ^ft  of  a 
residue  or  share  in  a  residue. "  Qainey  v.  Bogen, 
fl  Cash.,  291,  S97. 

Had  the  executor  applied  to  the  Probate  Court 
for  leave  to  sell  real  estate  for  the  payment  of 
legacies,a8suming  that  there  was  no  provision  in 
the  will  in  relation  to  the  subject,  it  could  not 
have  been  granted,  if  there  was  no  existing  un- 
paid legacy.butonlyagiftofUiereddunm.  The 
only  legaaes  for  the  payment  of  which  the  real 
estate  could  be  sold  by  authority  of  the  Probate 
Court,  were  such  a.s  were  deflnite.and  that  wliich 
was  received  from  such  a  sale  was  the  only 
money  forwltich  the  sureties  on  the  bond  would 
be  responsible.  AvMfMon  v.  MiUard,  183  Mass., 
286. 

It  has  been  held  in  AUey  v.  Lauvenee,  12 
Gray,  873,  that  a  devise  to  executors  in  trust 
-  fur  the  support  of  the  testator's  children,  with 
power  to  sell  and  convey  anv  portion  of  the 
land,  gives  them  a  right  to  sell  and  convey  in 
their  own  names,  wiuiout  giving  other  bonds 
than  as  executors.  It  was  not  necessary  there 
to  consider  what  was  the  responribility  of  the 
sureties  for  the  money  received  from  such  a 
sale.  Whether  a  power  to  sell  given  1^  will 
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was  to  be  treated  as  a  personal  trust  and  confi- 
dence only  in  executors  named,  so  that  it  could 
only  be  executed  by  them,  or  whether,  aa  {He- 
scribing  the  mode  of  administration  of  an  ea- 
tate,  it  would  pass  to  survivors  or  to  an  admin- 
istrator with  me  will  annexed,  has  also  been  a 
question  several  times  discussed  in  ourdecisions. 
Warden  v.  Richardii,  II  Gray,377;  Qreenough  v. 
WeUe*,\<S  Cush.,  571;  ChaiidUr  v.  Rider,  102 
Mass.,  268;  Tainter  v.  Clark,  18 Met.,  220. 

Even  if  an  executor  invested  with  a  power 
to  sell  real  estate,  either  as  a  matter  of  personal 
trust  and  confidence  in  him,  or  as  a  mode  of 
administering  the  estate  prescribed  by  the  tes- 
tator, which  might  be  ezerciaed  by  any  succes- 
sor, might  make  a  good  title  to  real  estate,  it 
by  no  means  follows  that  the  sureties  on  his 
bond  would  be  responsible  for  the  proceeds  of 
such  real  estate,  in  view  of  the  limited  charac- 
ter of  that  instrument.  The  power  to  sell  real 
estate,  independently  of  that  which  may  be 

flven  by  the  Probate  Court  for  the  payment  of 
ebts  and  legacies,  is  a  trust  power  differing 
from  that  which  proper^-  belongs  (o  the  exec- 
utor or  administrator.  It  may  that  the  pro- 
bate of  the  will  fully  invests  bim  with  this 
power  and  that,  even  if  be  should  prop^ly 
give  bond,  he  may  convey  a  good  title  without 
doing  so,  and  vet  that  the  sureties  on  the  orig- 
inal bond  would  not  be  responsible.  All  that 
the  sureties  have  agreed  to  be  responaUe  for. 
80  far  aa  the  real  estate  is  concerned,  are  "the 
proceeds  of  his  real  estate  that  may  be  sold  for 
the  payment  of  his  debts  and  legacies."  This 
is  a  definite  obligation  and  contemplates  a  sale 
of  the  real  estate  strictly  for  these  purposes  bv 
authority  of  the  Probate  Court,  as  without  this 
authority  the  executor  or  administrator,  as 
such,  can  have  no  power  to  sell.  To  constrae 
it  as  binding  the  sureties  to  be  responsible  for  a 
sale  of  real  estate,  made  for  no  such  purposes 
but  by  authority  of  a  trust  power  given  in  the 
will,  is  to  extend  their  obligation  much  too 
far.  There  Is  certainly  no  expression  in  the 
bond  which  covers  a  responntHli^  for  real  es- 
tate sold  under  antlxni^  of  the  will. 

We  nndenttand  that  the  argument  by  iriiich 
this  respondbility  is  deemed  to  exist  is,  Unt 
the  real  eBtate,liaving  been  lawfully  turned  into 
money  under  the  power  of  the  will,  the  pro- 
ceeds become  of  "the  goods,  chattels,  rights 
and  credits  "  of  the  estate,  for  the  faithful  ad- 
ministration of  whidi  the  sureties  were  bound. 
If  this  argument  were  tenable,  it  would  follow 
that  when  real  eMate  was  ordered  to  be  8c4d,to 
a  greater  amount  in  value  than  was  necessary 
for  the  payments  of  debts  and  legacies,  whidi 
the  Probate  Court  is  authorized  to  do  when 
land  cannot  be  divided,  the  sureties  on  an  ad- 
ministration bond  in  the  form  here  used  would 
be  responnble  for  the  surplus.  Yet  this  is  cer- 
tainly not  the  case.  An  additkmal  bond  has 
always  in  such  case  been  taken  for  the  protec- 
tion of  this  surplus,  for  the  reason  tbkl  the 
sureties  in  the  original  bond  have  been  held  not 
responsible  for  it,  imtit  the  recent  change  in  the 
administration  bond.  Bennett  v.  Ovaiag,  19 
Gray,  367;  Bobin»on  v.  MiUard,  ubi  tupra. 

There  has  been  on  this  subject,  it  must  be 
conceded,  a  conflict  of  authority  in  the  decis- 
ions of  the  several  States,  not  reconcilable  by 
reason  of  the  differences  which  exist  in  the 
f<Hin  of  the  bonds  considsed  in  the  Bsveial 
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cases.  Tbey  were  all  eramiaed  wfth  great  care 

in  Probate  thuH  v.  Hcnard,  18  R.  I. ,  8.  It  was 
there  held  that,  in  a  suit  on  an  administrator's 
bond  conditioned  to  administer  all  the  "goods, 
chattels,  rights  and  credits  "  of  the  deceased, 
the  sureties  were  not  liable  for  proceeds  of  real 
estate  sold  by  the  executor  under  a  power  in 
the  will.  The  words  "the  proceeds  of  real 
estate  acid  for  the  nayment  of  debts  and  leg- 
ates" are  not  found  in  the  Rhode  Island  bond; 
but  bow  strictly  these  have  been  limited  in 
Maasacbusetts  is  shown  by  the  cases  already 
cited.  Even  if  the  real  estate  had  been  changed 
into  money,  by  virtue  of  a  power  in  the  will, 
it  ia  not,  in  our  view,  that  personal  proper* 
t^  for  Oie  administration  of  which  the  sure- 
ties became  responsible.  The  direction  of  the 
will  that  his  real  estate  should  be  turned  into 
money  did  not  make  it  ''his  goods,  chattels, 
ric^ts  and  credits,"  for  the  administnition  of 
which,  in  addition  to  "  the  proceeds  of  all  hie 
real  estate  sold  for  the  payment  of  debts  and 
te^ies,"  the  sureties  became  responsible. 

In  ascertaining  the  amount  for  which  the 
snreties  are  to  be  held  liable,  it  is  important  to 
determiaewbetherany  wdghtshoula  be  given 
to  the  books  kept  by  Healy,  and  the  evidence 
by  which  it  was  soughf  to  supplement  them. 
That  the  book  which  professed  to  be  "the  ac- 
count of  the  fund  left  by  the  will  of  John  Per- 
dval  to  John  P.  Healy  to  be  used  by  him  for 
charitable  purposes,"  supplemented  by  the  re- 
ropts  of  the  reroectlTe  societies  to  whom  funds 
were  ^ven,  and  which  shows  an  expenditure 
of  $1,100  to  three  charitable  societies,  al- 
though objected  to  by  the  plaintiff,  was  prop- 
eriy  admitted,  cannot  fairly  be  questioned. 
Even  if  as  executor  Healy  failed  to  settle  his 
account,  as  it  is  found  that  there  are  no  debts 
and  legacies  to  be  paid.  If  he  distinctly  devoted 
as  trustee  the  funds  left  by  Percival  to  char- 
itable purposes,  to  the  extent  to  which  they  were 
thus  devoted,  the  damages  would  be  reduced. 
That  these  three  gifts  were  thus  set  aside  from 
the  Percival  fimd  is  found  bv  the  auditor  and 
the  facts  fuUy  justify  the  finding. 

The  only  evidence  to  show  that  Healv  made 
other  payments  from  the  Percival  funci,  is  de- 
rived from  the  entries  In  certain  family  expense 
books,  commencing  in  1868,  and  including 
items  as  payrients  to  charities,  taxes,  personal 
gifts,  etc.  By  comparison  of  the  amounts  ex- 
pended by  Healy  during  the  time  covered  by 
these  boOKH,  and  in  former  years,  the  defend- 
ants seek  to  establish  the  proposition  that  cer- 
tain sums  were  expended  from  the  Percival 
fond  in  diadiarae  of  bis  obligation  to  expend  it 
in  charltT.  Unkes  these  family  expense  books 
woe  aomisBtble  in  favor  of  the  sureties,  to 
show  tbe  fact  of  payments  from  this  fund,  we 
have  no  occasion  to  consider  the  weight  and 
tbe  suiBciency  of  the  evidence  afforded  by  them. 
If  properly  rejected  by  the  assessor  there  was 
no  evidence  before  him  which  would  have  jus- 
tified a  finding  in  favor  of  the  sureties,  as  to  the 
nnnsclaimedlij  them  to  be  thus  shown  to  have 
been  expended.  The  statements  In  these  books 
were  not  even  entries  made  in  a  book  of  ac- 
counts for  the  purpose  of  charging  those  to 
whom  they  were  made.  They  are  mere  dec- 
larations that  certain  sums  were  paid  by  Healy 
in  charity;  the  payments  do  not  purport  to 
have  beai  made  on  account  of  the  Percival  I 
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fond.   8uch  dedaradoiu  cannot  aff<nd  legal 

evidence  of  payments  by  Healy  in  charlW;  far 
less  of  payments  from  the  Pdrclval  fund,  and 
were  properly  rejected  by  the  assessor.  Nor 
was  the  assessor  bound,  as  contended  by  the  de- 
fendants, to  render  judgment  in  their  favor  upon 
the  presumption  that  the  residue  in  Healy's 
hands  was  paid  out  in  accordance  with  the 
terms  of  tbe  trust.  Upon  this  point,  the  bur- 
den of  proof  was  on  the  defendants.  OkoaU  v. 
Arrington,  116  Mass.,  553. 

There  remain  the  questions  of  interest  upon 
the  sums  for  which  the  sureties  ai'e  liable,  and 
of  any  charges  or  commissions  which  may 
properly  be  deducted.  When  there  is  a  willful 
breach  of  duty,  interest  may  be  allowed,  with 
annual  rests.  Jmnixm  v.  Jlapgood,  10  Pick., 
77,  104. 

Ordinarily.when  a  trustee  fails  to  pay  over  or 
to  distribute  money,  he  should  at  least  be 
charged  simple  interest  thereon.  The  question 
of  compensation  is  also  one  witiiin  the  discre- 
tion of  the  court  to  a  large  extent  and  it  may 
be  wholly  disallowed.  Brooks  v.  JcuAson,  13S 
Mass.,  807. 

In  view  of  all  the  circumstances  of  the  case, 
no  willful  breach  of  duty  is  shown;  itmayhave 
been  that  Mr.  Healy  wrongly  thought,  indeed, 
that  DO  legal  duty  was  imposed  on  him,  but  an 
obligation  binding  on  his  conscience  only. 
There  has  certuniy  been  a  failure  to  pay  over 
the  money  when  it  should  have  been  done.  Ad- 
mitting tbatthe  trustee  was  entitied  to  a  certain 
length  of  time  for  the  selection  of  the  proper 
objects  of  charity,  no  reason  appears  why  an 
ample  opportunity  had  not  been  afforded  when 
he  made,  in  February  35,  1867,  the  donation  to 
the  I/adles  Home  Educational  Society.  The 
last  act  done  by  him  strictly  as  executor  was 
on  November  35,  1865,  and  the  whole  estate 
had  been  converted  into  personal  property  a 
coufdderable  time  previously.  Upon  tbe  oal- 
ance  then  due,  deducting  the  sum  of  $4,700,  the 
price  of  the  r^  estate,  simple  interest  at  six  per 
cent  should  be  computed  from  February  25, 
1867,  to  the  rendition  of  the  judgment,  and 
add»i  to  the  principal  sum.  From  this  should 
be  deducted  Healy's  commission  of  3^  percent, 
as  computed  by  the  master,  the  amount  left  in 
his  hamls. 

Ordered  a^oftUngly. 

Franklin  P.  BAKER 

William  J.  COPELAND  «t  ai. 

A  dttfendant,  illegally  arrested  in  a  dvil 
action,  does  not,  oy  giving  a  bail  bond  to 
procure  his  dischaive  from  imprlaoa- 
ment,  waivs  his  right  to  objeet  io  the 
■erviee  of  tbe  writ. 

(Decided  November  £8,  1B8S.) 

ON  plaintiff's  exceptions.  OverruUd. 
Action  of  tort,  in  which  a  writ  for  the  ar- 
rest of  the  defendant  was  issued  upon  the  fol- 
lowing affidavit  made  by  the  plaintiff: 
Commonwealth  of  Itfassachusetts, 
County  of  Suffolk,  ss. 

March  21,  A.  D.  1884. 
I,  Franklin  P.  Baker,  the  plaintiff  named  in 
the  annexed  writ,  on  oath  declare  that  I  be- 
lieve and  have  reason  to  beUeve  pBiAA  t 
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plaiutiil,  Frankliu  P.  Baker,  have  a  good  cause 
of  action  against  the  defendant;  that  I  have 
reasonable  expectation  of  recovering  a  sum 
equal  at  least  to  one  third  the  damages  clain^ed 
in  the  writ;  and  that  I  believe  and  have  reason 
to  believe  that  the  defendant  intends  to  leave 
the  State,  so  that  if  execution  be  obtained  it 
cannot  be  served  upon  him. 

Franklin  P.  Baker. 
Commonwealth  of  AbssechusettB, 
Suffolk,  fls. 

Maroh  21,  A.  D.  1884. 
Personally  appeared  the  above  named  Frank- 
lin P.  Baker,  and  made  oath  that  the  above 
affidavit,  by  him  subscribed,  in  my  presence,  is 
true;  and  I  certify  that  I  am  satinled  tlie  same 
is  true.  And  sansfactoiy  cause  having  been 
shown,  I  authorize  the  arrest  of  the  said  de- 
fendant, if  his  arrest  is  authorized  by  law  to  be 
made  after  sunset. 

Edward  J.  Jones, 

Master  in  Chancery. 

The  officer's  returns  were  as  follows: 
Suffolk,  ss.  Boston,  March  22,  1884. 

By  virtue  hereof,  I  this  day  arrested  the  with- 
in named  Arthur  P.  Dodge,  and  on  the  same 
day  said  Dodge  gave  ball  for  his  appearance  at 
court  as  within  required,  and  I  thereupon  dis- 
charged him  from  arrest.  (See,  bail  bond  here- 
to annexed.)  Thomas  Fee,  Jr. , 

Deputy  Sheriff. 

Suffolk,  88.  Boston,  June  17, 1884. 

The  within  named  defendant,  Wm.  J.  Cope- 
land,  not  being  an  iniiabitant  of  or  resident  in 
this  State,  and  not  finding  bim,  or  any  last  and 
usual  place  of  abode,  tenant,  agent  or  attorney 
of  his  within  my  precinct,  I  could  make  no  fur 
ther  sei-vice  of  tbu  writ. 

Thomas  Fee,  Jr., 

Deputy  Sheriff. 

Thei%upon  the  said  Dodge,  bv  his  attorney, 
entered  a  special  appearance  ana  filed  a  motion 
to  dismiss,  upon  the  ground  of  insufficient  serv- 
ice. The  motion  was  called  up  in  the  Superior 
Court.  At  the  hearing,  the  plaintiff  moved 
that  the  action  be  continued  to  allow  time  for 
additional  service.  After  hearing,  the  presid- 
ing Justice  ordered  the  action  dismissed  and 
refused  to  allow  the  plaintiff  to  take  out  an  or 
der  for  additional  service.  To  these  rulings  the 
plaintiff  excepted. 

Mes»r».  Edwin  C.  CUlnuun  and  Ohwrles 
H>  Bftrnes*  for  plaintiff: 

It  is  not  doiied  that  the  oiijrinal  arrest  in  this 
case  was  unlawful.  JRtelieoik  v.  Baker,  2  Al- 
len, 431. 

It  may  also  be  true  that  giving  a  bond  did  not 
waive  the  tort,  so  as  to  prevent  an  action  for 
damages.  Gcprleton  v.  Jjeron-  Sneer  Pipe  Go., 
129  Mass.  ,40. 

Tliat  insuiUciency  of  service  based  on  the 
ground  of  illegal  arrest  may  be  waived  is 
show  by  the  fact  that  it  is  waived  by  a  gen- 
eral appeamce  and  answer  to  the  merits.  £hig- 
liain  V.  Olark,  20  Pick.,  43. 

The  exact  case  here  presented  seems  not  to 
have  arisen,  but  it  has  been  held  generally  that 
if  a  person  receives  a  paper  as  service  which  he 
might  consider  invalid,  5'et  if  he  receives  it  with- 
out objection  and  thereafter  so  acts  as  to  lead 
the  opposing  part\'  to  believe  that  he  is  treating 
the  service  as  valid,  he  cannot  aftennrd  rely 
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upon  the  invalidity.  Sherman  v.  O^regory,  42 
How.  Pr.,  481,  484;  CmHand  Co.  Mut.  In».  Co. 
V.  Latkrop,  8  Id. ,  146;  Oa.  Lumber  Oo.  v.  Shvrtg, 

Zld.,  246. 

The  same  principle  was  impliedly  recognized 
by  this  court  in  GarleUm  v.  Akruii  Stteer  Pif^ 
Co.,  anpra. 

That  the  plaintiff  in  this  case  was  misled  in 
clear.  If  the  defendant  bad  notified  him  thai 
he  intended  to  rely  upon  the  defect,  or  if  he  bad 
proceeded  to  relieve  himself  from  arrest  by  a 
writ  of  haAeas  corpus  (see  Be  Henry  D.  SUme,  22 
L.  Rep.,  699),  the  plaintiff  might  clearly  have 
remediea  the  defect  by  a  strictly  l^al  service. 

But  even  assuming  that  the  onginal  service  is 
to  be  treated  as  invalid,  the  plaintiff  bad  the 
right  to  have  the  case  continued  reaA  an  order 
for  additional  service  issued  in  the  superior 
court.  Pub.  Stats.,  ch.  161,  g  84. 

It  is  true  that  the  language  of  this  statute  is 
permissive  only  and  not  imperative  on  its  face. 
But  it  has  frequenUy  been  held  that  a  statute 
directed  to  public  ofncials  in  a  matter  affecting 
the  public  wel&ire  or  the  rights  of  third  per- 
sons, although  permissive  in  form,  is  to  be  con- 
strued as  imperative.  Mayor  fff  N.  Y.  v.  Fvm, 
8  Hill,  612;  Hogan  v.  Beelin.  2  Daly,  184;  Bine* 
v.  Lockport,  5  Lans.,  16,  21;  Rex  v.  Barlow,  2 
Salk.,  609;  King  v.  InMb.  of  Derby.  Skin.,  870. 

In  Mawr  efN.  T.  v.  Fane,  mpra,  the  court 
says:  "  The  inference  dedudble  from  the  vari- 
ous decisions  on  this  subject  seems  to  be.  that 
where  a  pubhc  body  or  officer  has  been  clothed 
by  statute  with  power  to  do  an  act  which  con- 
cerns the  public  interest  or  the  rights  of  third 
persons,  the  execution  of  the  power  may  be  in- 
sisted on  as  a  duty,  although  the  phraseology  of 
the  statute  be  permissive  merely  and  not  per- 
emptory/' 

Mr.  mUnup  H.  Powers*  for  Artlmr  P. 
Dodge,  defendant: 

This  was  arrest  on  meane  process,  in  an  ac- 
tion of  tort. 

Before  the  arrest  could  lawfully  be  made,  the 
plaintiff  must  prove,  "to  the  satisfaction  of 
some  magistrate  authorized  to  act  in  the  prem- 
ises, that  there  was  a  statutory  cause  fw  the  ar- 
rest of  the  defendant.  No  such  arrest  ia  au- 
thorized except  by  statute,  and  "The  affidavit 
must  conform  strictly  to  the  requirements  of  the 
statute."  Pub.  Stat.,  ch.  162,  ^  2;  C^rocker, 
Pub.  Stats.,  894;  Wood  v.  Melivt,  8  AUen,^-. 
Stone  v.  Carter,  13  Gray,  575. 

In  HittAeoek  v.  Baker,  2  Allen,  431,  Hetcalf, 
J.,  says:  "  We  are  all  of  the  opini<»i  that  the 
^davit  on  the  writ  which  was  pot  into  the  de- 
fendant's hands  for  service,  would  not  have  jus- 
tified him  in  arresting  Ooulding.  The  writ  was 
against  two  defendants,  Oouldmg  and  Gr^tMT, 
but  the  affidavit  refers  to  '  the  within  named  de- 
fendant,' and  to  '  the  defendant.' 

'  'The  writ  commanded  him  to  attach  the  prop- 
erty of  both  defendants  and  for  want  thereof 
to  take  their  bodies,  if  found  in  his  precinct;  but 
before  he  could  legally  take  the  body  of  either, 
the  law  required  that  the  plaintiff  in  the  writ, 
or  some  one  in  his  behalf,  should  make  affida- 
vit to  his  belief  of  certain  facts.  Stat.  1867,  ch. 
141.  S  17,  reenacted  by  Gen.  Stat,  ch.  134,  §  I. 

'"The  affidavit  in  this  case  was  notso  made  as 
to  warrant  the  arrest  of  dther,  because  it  did 
not  designate  either,  and  its  meaning  could  not 
he  eiqxmnded  by  the  plaintiff's  direction  to  ar^ 
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rest  Ooulding,  nor  hy  the  description  of  Greg- 
oiT  in  the  writ,  as  now  of  Houston,  in  the  State 
of  Texas.  Gregory,  although  thus  described, 
mif*ht,  perhaps,  have  been  found  in  the  officer's 
precinct."  See  also.  Sjnith  v.  Bean,  180  Mass., 
298;  Leamard  v.  Bailey.  Ill  Mass.,  160. 

liiere  was  no  legal  service  on  Dodge,  for  an 
illegal  arrest  cannot  be  a  legal  service,  and  the 
appearance  for  him  was  special,  and  he  does 
not  thereby  waive  his  right  to  object  to  the  le- 

SHty  of  tlie  service,  wminqton  t.  Stearm,  1 
ek.,  497;  Arae»  v.  TWn*»r,  19  Pick,.  247. 
The  bond  was  voidable;  nay,  more,  was  it 
not  void  because  it  was  based  upon  an  illegal 
arrest,  and  ^ven  under  duress,  and  the  de- 
fendant waives  no  rights  by  giving  it.  Watkins 
V.  BaiTd,  6  Mass.,  508;  Fi$h^  v.  Shattuck,  17 
Pick.,  252;  TilUy  v.  Damon  11  Gush.,  847; 
Garieton  T.  Akron  -Sewer  Pipe  Co. ,  129  Mass. ,  40. 

It  was  in  the  discretion  of  the  presiding  Judge 
to  allow  or  dissallow  the  plaintilT's  motion  for 
additional  service.  Pub.  Stat.,  ch.  161,  §  84;  St. 
1874,  ch.  187;  Piekering  v.  Rtynold$,  111  lAasa., 
88;  Monk  v.  Beal,  2  Allen,  585;  Reynard  v. 
Breeknell,  4  Pick.,  802;  Payton  v.  Maeomber,  3 
Allen,  69;  KiUreOse  v.  Busaea,  114  Mass.,  87; 
SvUingtY.  (Tf'nn,  181Abiss.,479;  Lati^-v. Bun- 
ker. 6  AUen,  61. 

the  Court: 

The  defendant  [Dodge]  iiaving  been  illegally 
arrested  in  an  action  of  tort  returnable  to  the  Su- 
perior Court,  appeared  specially,  in  that  court 
and  moved  to  dismiss  the  action  tot  inmifflciency 
of  service.  The  court  refused  to  allow  the  pkunt- 
iff  to  tl^e  out  an  order  for  further  service  and 
dismissed  the  action.  The  plaintiff  excepted 
to  these  proceedings  of  the  Superior  Court. 

By  the  Pub.  Stats.,  ch.  161,  ^  84,  it  is  within 
the  discretion  of  the  court,  if  the  service  of  a 
writ  is  defective  or  insufficient,  to'issue  an  or- 
der for  further  service.  No  exception  lies  to 
the  exercise  of  such  discretioD. 

The  plaintjft  now  contends  that  the  action 
onght  not  to  have  been  dismtescd  because, 
^ving  a  bail  bond,  the  defendant  waived  his 
right  to  object  to  Uie  service.  This  is  not  so. 
The  bond  was  given  alio  intuitu,  to  procure  his 
dischar^  from  imprisonment,  and  the  fact  that 
be  gave  it  does  not  indicate  that  he  surrendered 
his  right  to  object,  upon  the  return  of  the  writ, 
that  the  service  was  illegal.  CarUUm  t.  Akron 
Sewer  Pipe  Oo.,  1S9  Mass.,  40. 

ExcepHone  overruled. 


Edward  BONIER 
BOSTON  &  ALBANT  R.  B.  00. 

1.  Where  it  is  neceasarjr  to  eroaa  a  rail- 
road traek  in  order  to  reach  the  train 

for  which  a  ticket  has  been  sold,  a  pas- 
senger has  a  right  to  rely  to  soine  extent 
upon  the  giving  of  proper  signals  of 
daiu^er,  and  the  mere  fact  that  he  did 
not  Took  to  see  if  a  train  vas  approach- 
ing is  not  ooncloBlTe  of  a  want  of  due 
care  on  his  part. 

2.  WhereapaflBeafferisii^jaredinaplace 
wltere  hk  baa  a  rlfl>ht  to  be*  and  the 
raiboad  company  has  n^ligeotly  omit- 
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ted  to  give  him  such  proper  waminK  aa 
he  had  a  right  to  expect,  the  qBeation 
of  the  passenarer's  due  eare  ehonld  be 
■nbrnitied  to  the  Jury. 

(Suffolk,  Decided  January  11, 188S.) 

ON  defendant's  exceptions.  Ocerruled. 
This  was  an  action  of  tort  to  recover  for 
personal  injuries  suffered  by  the  plaintiff,  tried 
m  the  Supmor  Court. 

The  plaintiff  teettaed  that  on  October  15, 1888, 
he  bought  of  the  defendant,  at  Westboro',  a 
ticket  entitling  him  to  ride  thence  to  South 
Fnuningham,  which  he  did,  arriving  there  at 
about  ten  minutes  before  8  o'clock  in  the 
morning,  coming  to  the  station  on  the  track  <m 
the  soutii  aide  thereof;  thataftnaligfating^vm 
the  train ,  he  went  into  the  station  at  Soath  Fnun- 
ingham and  bought  a  ticket  of  the  Old  Colony 
R.  R.  Co.,  entitlmg  him  to  be  carried  by  that 
company  from  South  Pramingham  to  bouth- 
boro',  a  station  between  South  Pramingham 
and  Fitchburg;  that  the  train  he  expected 
to  take  was  to  leave  South  Pramingham  a  few 
minutes  after  8;  that  after  buying  that  tick- 
et he  went  out  upon  the  north  skie  of  the  sta- 
tion and  saw  the  train  he  was  to  take  standing 
on  the  Old  Colony  R.  R. ,  distant  some  fifty  feet, 
perhaps,  the  en^ne  not  being  yet  at  tached  to 
the  cars;  that  after  he  had  been  for  a  second  or 
two  standing  on  the  platform  nf  the  defendant 
near  its  track,  waiting  for  this  train  to  bereadv 
to  start,  he  was  struck  by  a  train  on  defendant  s 
rood  coming  from  the  east;  that  he  didn't  know 
at  the  time  what  struck  him;  did  not  bear  the 
train  coming,  nor  hear  any  bell  ring;  that  when 
hit  he  was  standing  with  his  back  toward  the 
direction  whence  the  tnun  came  and  looking 
across  in  a  northwesterly  direction  to  the  place 
where  his  train  stood;  that  he  was  standing  still 
when  hit;  was  thrown  down  and  seriously  in- 
jured. 

Two  witnesses  called  by  the  plaintiff  testified 

to  seeing  that  a  step  on  the  baggage  car  of  the 
train  was  broken  after  the  accident,  and  one 
of  them  stated  that  a  broken  part  of  the  step 
protruded  beyond  the  side  of  the  car.  Neither 
of  them  saw  the  accident,  but  both  saw  the 
plaintiff  after  it  occurred,  and  both  testifled  that 
no  sound  was  made  by  the  train  as  it  came  in. 

The  engineer  and  fireman  of  the  train  testi- 
fled for  defendant  that  the  engine  bell  was  rung 
for  more  than  250  feet  before  reaching  the  sta- 
tion. 

The  baggage  master  of  the  train,  called  by  the 
defendant,  testifled  that  the  step  of  the  ba^age 
car  was  not  broken  when  it  left  Boston. 
.  One  Plimpton,  not  employed  by  dofradant, 
testifled  that  he  was  waitmg  for  the  train  from 
Boston , and  as  it  was  approaching  saw  the  plaint- 
iff ten  or  twelve  feet  ahead  of  him  walking  west- 
erly along  the  platform,  so  near  the  edge  of  it 
that  he  thought  he  was  in  danger  of  being 
struck;  that  as  the  train  came  along  the  plaint- 
iff paid  no  attention  to  it,  did  not  turn  around 
□or  look  around  and  was  struck,  as  he  thought, 
on  the  back  of  his  shoulder  by  the  iron  rail  or 
handle  on  the  f onrard  end  of  the  baf^ge  car, 
by  which  people  assist  themselves  m  getting 
upon  or  from  the  car,  and  was  turned  around 
and  thrown  forward  and  down  upon  his  hands 
and  knees  between  the  pJ^ore|:^a^rt^^track, 
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and  was  then  caught  by  the  step  and  carried 
under  the  wheel  and  run  over. 

It  was  in  evidence  that  the  platform  extended 
to  within  twenQr  inches  of  tbe  outside  of  the 
rail,  and  that  the  cars  standing  on  the  track 
overlap  the  platform  somewhere  from  one  to 
two  inches;  that  the  platform  was  about  nine 
biches  bifb,  and  was  constructed  in  the  same 
way  and  m  aubetantially  the  same  relation  to 
the  tracli  as  all  other  platforms  on  the  road;  and 
that  these  cars  were  of  the  regular  width  of  all 
railroad  cars  for  passenger  trains. 

It  was  in  evidence  that  the  train  which  plaint- 
iff was  intending  to  take  to  Southboro',  was 
standing  without  its  engine  at  a  platform  on  the 
Old  Colony  R.  R.,  and  that  there  was  no  pas- 
senger house  except  the  defendant's  at  South 
Frvningham,  and  no  ticket  office  except  de~ 
ffflidant  s. 

This  was  in  subsUmce  the  whole  evidence,  ex- 
cept  what  related  to  the  question  of  damages. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  rule  that  on  the  whole  evi- 
dence the  verdict  must  be  for  the  defendant. 
The  court  refused  so  to  rule  and  ruled  that 
there  was  evidence  which  would  warrant  tbe 
jur>'  in  finding  a  verdict  for  the  plaintiff,  and 
submitted  tbecasetothe  jury  with  instructions, 
which  were  oot  obje<:ted  to  otherwise  than  as 
being  inconsistent  with  the  defendant's  request. 

In  answer  to  questions  propounded  in  writ- 
ing  by  the  court  to  the  jury,  the  jury  found  spe- 
duly  that  the  defendant  negligently  omitted  to 
ring  tbe  bell  of  tlie  engine,  nnd  that  this  omls- 
sion  caused  the  accident. 

Mr.  A.L.  Sonltt*  for  defendant: 

It  has  been  held  by  the  court  that  if  a  person 
crosses  a  railroad  track  without  looking  up  and 
down  tbe  track  to  see  whether  a  traui  is  ap- 
proaching or  not  and  is  struck  by  a  train,  he 
cannot  maintain  an  action  against  the  railroad 
eompanv  because  of  his  negligence.  It  is  sub- 
mitted tiiat  the  same  rule  of  law  applies  where 
a  plaintiff  has  stationed  himself  so  near  the  rails 
that  a  passing  train  must  strike  him,  which  is 
this  case.  Tbe  case,  therefore,  comes  within 
tiie  rule  of  law  stated  and  often  reiterated  by 
the  court.  Lueas  v.  New  Be(^fonl  <6  TauiUon 
R.  R.  Go,,  6  Gray,  64;  Oahagan  v.  Boston.  &L. 
R.  B.  Co.,  1  Allen,  187;  Todd  v.  Old  Colony  <& 
FaU  S.  R.  R.  Co.,  8  Allen,  18;  M'iUon  v. 
Charlestoicn,  8  Allen,  187;  Warrea  v.  Fttchburg 
R.  R.  Cb.,  8  Allen,  227;  AUyn  v.  Botton  A 
Alb.  R.  R.  Co.,  106  Mass.,  78;  Wheelwright  v. 
Bama,  186  Mass-^eSe. 

Mr.  Beth  J.  TkomM.  for  plaintiff: 

The  plaintiff  had  been  conveyed  by  the 
defendant  to  South  Framingham,  and  on  ar- 
riving there  bought  his  ticket  for  continuing  the 
journey,  at  the  defendant's  station,  where  only 
he  could  have  bought  it.  No  ottier  station  or 
waiting  room  than  tbe  defendant's,  where  this 
ticket  was  bought,  was  provided.  ThOTe  was 
evidence  to  warrant  the  jury  in  finding  that 
the  plaintiff  was  rightfully  occupying  the  de- 
fendant's premises,  and  by  the  implied  if  not 
the  express  invitation  of  tlie  defendant.  Sweeny 
V.  Old  Colony  <6  if.  P.  R.  R.  Co.,  10  Allen,  872. 

The  defendant  was  bound  to  use  ordinary 
care  and  diligence  for  the  safety  of  passengers 
rightfully  upon  its  premises.  There  was  con- 
tradictory  evidence  which  tbe  jury  had  a  right 
to  believe,  that  "  tbe  train  came  in  very  stul." 
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Warren  v.  Fitehburg  R.  R,  Co.,  %  Allen,  381. 

The  question  of  due  care  by  the  plaintiff  and 
negligence  of  tbe  defendant  was  properlv  sub- 
mitted to  the  juiT.  Tyler  v.  N.  T.  d  A'e« 
Enffiand  B.  B.  Co.,  187  m».,  288. 

C.  Allen,  J.,  delivered  tbe  opinion  of  the 
court; 

It  must  now  be  assumed  as  found  by  the  jury, 
that  the  defeodant  negligently  and  improper- 
ly failed  to  give  the  plaintiff  warning  of  tbe  ap- 
proaching train,  and  that  this  negligence  caused 
the  accident.  The  question  remains,  however, 
whether  the  plaintiff  should  be  precluded  from 
recovering  by  reason  of  a  feilure  to  show  due 
care  on  hia  own  part  By  tbe  arrangement  of 
the  defendant's  road,  it  was  necessary  for  the 
plaintiff  to  cross  the  track  in  order  to  reach  the 
train  which  he  was  about  to  take  and  for  which 
the  defendants  had  sold  him  a  ticket.  Under 
these  circumstances  be  bad  a  right  to  rely  to 
some  extent  upon  the  giving  of  proper  and  usual 
signals  of  danger  or  other  suitable  warning,  in 
case  of  the  approach  of  a  train;  and  the  mere 
fact  that  he  did  not  look  to  see  if  a  train  was 
approaching  is  not,  under  the  circumstances, 
conclusive  of  a  want  of  due  care  on  his  part. 

Oaynor  v.  Old  Colony  &  Newport  B.  Co. ,  100 
Mass.,  208,  218;  Chaffee  v.  Bo^n  &.  L.  R.  H. 
Corp.,  104  Mass.,  108;  Mayo  v.  Button  SMaiite 
Ji:  fl.  C5>.,  lid. 41-143. 

There  was  testimony  to  the  effect  that  tbe 
plaintiff  was  standing  still  upon  the  platform 
at  the  momentof  theaccident.  Wecannotsay 
that  tlie  step  was  not  broken  before  this  time; 
or  that  it  was  not  projecting  beyond  the  sldeof 
the  car,  or  that  tbe  plaintiff  was  not  hit  in  con- 
sequence of  such  projection.  It  is  not  made 
certain  by  the  testimony  that  be  was  on  tbe 
point  of  stepping  down  from  the  platform  upon 
the  track.  Certainly  he  was  where  he  had  a 
right  to  be,  unless  at  that  particular  moment  he 
was  guilty  of  a  want  of  due  care  in  failing  to 
look  out  for  the  train;  and,  inasmuch  as  the 
defendant  negligimtiy  omitted  to  give  him  such 
due  and  proper  warmng  as  he  had  a  ri^t  to 
expect,  the  question  of  bis  due  care,  under  these 
circumstances,  was  properly  sulmiltted  to  tbe 
jury. 

EzeeptioM  overruled. 


Benjamin  F.  8TURTEVANT 

V. 

Lester  WALLACK. 

1.  When  the  defendant  in  an  action  for 
goods  sold  cleinw  that  tbe  gfoode  were 
charged  to  him  without  aathmrfty. 
eTidence  that  they  were  sent  to  him 
marked  with  his  address  ie  proper,  in 
connection  with  evidence  of  eendij^  bills 
and  a  draft  therefor  to  him,  to  which  he 
made  no  response. 

2.  When  a  ehMwe  for  goods  claimed  to 
have  been  ■old  is  of  such  a  kind  that, 
according  to  common  experience,  a  man 
would  naturally  repudiate  it  if  un- 
founded, the  fact  that  such  charge  was 
made  against  defendant  and  not  re- 
pudiated by  him  Is  proper  to  be  con- 
sidered by  the  jury.  ^  > 
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STUBTETAm'  T.  WaLLAOK. 


iSaffolk — ^D6eldedFMinHr)rtt,ueu 

ON  defendanf  a  exceptions.  Overraltd. 
This  was  an  action  of  contract  to  recover 
tbe  price  of  an  engine  and  fan  or  blower, 
wbit^  were  constructw  by  the  plaintifiF  and  sent 
to  the  defendant,  who  was  building  a  theater 
in  New  York,  by  the  order  of  one  Frederick 
Tudor,  who  had  a  contract  with  the  def aidant 
tar  beating  and  ventilatii^  his  theater.  Tlie 
qaestion  at  issue  was,  whether  or  not  Tudor 
was  authorized  by  the  defendant  to  order  said 
goods  from  tbe  puiintifi,  on  the  defendant's  ac- 
coiint.  The  defendant,  in  his  answer,  alleged 
that  the  articles  were  included  in  a  contract 
made  by  him  with  Tudor  for  heating  and  ven- 
tilating the  theater;  and  that  suits  hud  been 
broofi^fat  for  them  by  Tudor  and  that  he  had 
settled  said  scdts,  and  therein  paid  for  them, 
and  be  introduced  evidence  tending  to  support 
that  allegation.  The  contract  with  Tudor  was 
partly  by  a  written  proposal  and  completed  by 
terms  expressed  In  oral  negotiations,  and  the 
evidence  was  conSicting  upon  the  question 
whether  the  articles  in  suit  were  included  in 
tbe  terms  of  the  contract. 

Snbsequently,  controversies  arose  between 
Tudor  and  the  defendant,  as  to  the  fultillment 
of  bis  contract,  and  suits  were  brought  by  Tudor 
in  New  York  City,  for  the  recovery  of  the  sums 
claimed  by  him  to  be  due  under  tbe  contract. 
These  suits  were  settled  at  the  office  of  the  at- 
torneys of  Tudor  in  New  York  City,  and  there 
was  considerable  conflicting  evidence  as  to 
whether  the  articles  furnished  by  the  plaintiff 
were  embraced  in  and  made  the  subject  of  these 
suits  and  included  in  the  settlement  or  not, 
Tudor  being  a  witness  at  this  trial  for  the 
plaintiif. 

Neither  party  produced  the  record  of  those 
snits:  but  the  evidence  of  the  witnesses  on  each 
side,  as  to  what  was  embraced  therein,  was  not 
objected  to  and  was  admitted.  The  AeSmd- 
ant's  counsel  asked  the  presiding  Justice  "To 
instruct  the  jury  that  if,  mthe  settlement  made 
hy  Mr.  Tudor  through  his  attorneys  in  New 
York  with  the  agents  of  Mr.  WaUack,  a  re- 
lease was  drawn  excluding  tbe  engine  and  fan, 
whicb  are  the  subjects  of  this  suit,  and  this  re- 
lease was  rejectea  and  a  general  release  was 
drawn  and  signed  afterwards,  the  duty  is  in- 
combent  onthisplainlifl  to  produce  the  evidence 
of  what  was  the  subject  of  this  suit,  or  that  the 
absence  of  the  schedule  and  the  pfljiiculars  of 
that  claim  most  be  weij^ed  as  affecting  and  dis- 
crediting tbe  testimony  of  Mr.  Tudor,  but  the 
court  declined  so  to  rule,  but  instructed  the 
jctiy  that  where  a  party  knew  that  evident 
was  likely  to  be  introduoBd  at  a  trial  infjonrist- 
axt  with  his  own  claim,  and  if  his  claim  was 
well  founded,  it  would  be  in  bis  power  to  pro- 
duce other  evidence  which  would  control  that 
Inought  against  him,  his  failure  to  produce 
such  other  evidence  should  be  considered  as  a 
circumstance  against  him,  and  left  it  for  them 
to  say  whether  said  i»inciple  was  appUcable  to 
the  cmdnct  at  dther  of  the  parties  in  this  case: 
to  wfaidi  tile  defradant  excepted. 

It  fti^ieared  that  the  plaintiff , as  soon  as  he  had 
constructed  the  machinery  for  which  he  sued 
in  this  action,  packed  the  same  in  cases  which 
were  distinctly  marked  "  Lester  Wallack,  New 
York  City,"  and  shipped  to  Wallack,  where  tbe 
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articles  were  received  and  put  into  the  theater; 
and  he  forwarded  a  bill  of  the  same,  made  out 
to  Lester  Wallack  upon  one  of  his  printed  bill- 
heads, as  a  purchase  from  him,  and  on  the  tirst 
of  tbe  following  month  sent  a  statement  of  ac- 
count, upon  a  printed  heading,  in  which  Lester 
Wallack  was  cbafged  as  indebted  to  the  plaint- 
iff for  the  amount  corresponding  to  the  pre- 
vious bill  of  Items;  that  he  followed  this  with 
another  letter  demanding  payment,  and  after- 
wards by  a  sight  draft  which  was  returned  un- 
paid, and  wrote  another  letter  to  Wallack,  mak- 
ing demand  of  parent,  and  that  Wallack 
made  no  reply  to  either  of  these  commuoica- 
tiODs.  The  presiding  Justice  instructed  Uie 
jury  that  tbey  might  consider  the  marking  and 
sending  of  these  cases  as  testified  to;  the  send- 
ing of  the  bill,  the-  statement  o£  account,  and 
the  letters  and  draft,  and  the  absence  of  any 
reply,  with  a  view  of  determining  whether  the 
circumstances  were  such  as  would  naturally 
have  called  for  a  reply  from  tbe  defeDdant,if  the 
order  of  the  articles  on  his  account  bad  not  be^ 
authorized  by  him;  and  whether  the  defend- 
ant's conduct  indicated  tliat  such  authority  had 
been  given.  Counsel  for  the  defendant  asked 
the  court  to  modify  these  Instructions  by  omit- 
ting or  qualifying  as  much  as  related  to  the 
marking  uf  the  cases,  which  be  contended  was 
not  entitled  to  any  weight,  and  not  to  be  con- 
sidered by  the  jury;  but  the  court  declined  to 
qualify  the  instructions,  which  were,  that  all 
these  circumstances  were  to  be  considered  to- 
gether, with  proper  instructions,  not  excepted 
to  as  to  the  burden  of  proof  in  the  case. 

To  the  refusal  at  the  presiding  Justice  to  rule 
as  requested  upon  the  subject  of  the  production 
of  the  record  evidence  in  New  York,  and  the 
refusal  to  qualify  tbe  instructions  as  stated,  re- 
lating to  the  marking  of  the  packages  with  the 
address  of  the  defendant,  in  New  York  City, 
the  defendant  excepted. 
Mr.  An^^tna  Ruh*  for  defendant: 
The  instruction  that  tbe  jury  might  consider 
the  marking  the  address  of  the  defendant  upon 
the  cases  containing  the  articles  which  were  in- 
disputably furnish^  to  defendant,  upon  the 
dehvery  of  which  no  question  arose  in  the  case, 
was  on' error;  and  the  refusal  to  modify  those 
instructkms  by  the  omission  or  qualiflcation  of 
the  same  as  applied  to  the  marking  of  the  cases 
was  clearly  erroneous.  Tbe  following  cases 
are  directiy  in  point,  as  the  marking  of  tbe  cases 
was  a  declaration  of  tbe  plaintiff  which  could 
be  of  no  greater  effect  than  the  entries  in  tbe 
books  in  these  cases.  Keith  v.  Kibbe,  10  Cush., 
85;  Gorman  v.  Montgomery,  1  Allen,  416;  8otn- 
er*  V.  Wright,  114  Mass.,  171,  174;  Bentley  v. 
Ward,  118  Mass.,  883,  887. 
Mr.  Henrj-  D.  Hyde,  for  plaintiff: 
The  records  of  the  suits  were  not  in  the  cus- 
tody of  either  party.  The  witnesses  on  each 
side  had  testified  as  to  what  was  embraced 
therein,  and  tbe  same  had  been  admitted  witii- 
out  objection.  Either  party  could  have  pro- 
duced the  court  rocorda,  or  admiarible  copies 
thereof.  There  was  no  surprise  to  either  party 
as  to  what  the  claim  of  the  other  was.  The 
rule  of  law  was  coirectly  stated  and,  as  it  might 
apply  to  either  party,  the  court  properly  left  it 
to  the  jury  to  say  whether  the  rule  was  appli- 
cable in  this  case;  and  if  so,  to  which  party. 
ElOridae  v.  Haal^,  IIS  Mass.,  |IO.^^.^I^ 
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If  the  only  fact  Id  the  case  tending  to  sbow 
that  tiie  plaintiff  was  aeUlng  direct  to  the  de- 
fendant had  been  the  nmrktng  of  the  merchan- 
dise when  nhipped,  while  it  would  have  had  bul 
little  weight,  still  it  was  competent;  but  tnken 
in  conncctiou  with  the  other  facts  shown,  it  was 
clearly  material,  as  showing  the  facts  of  the 
case  and  the  understanding  on  the  part  of  the 

SlaintifE,  that  he  was  dealing  directly  with  the 
cfendant;  and  it  was  the  direct  duty  of  the  de- 
fendant, if  be  had  a  different  understanding,  to 
notify  the  plaintiff.  Commonwealth  v,  Har- 
vey, I  Qray,  481,  489;  OmimontoealtJi  v.  Ken- 
mw.  12  Met.,  38S;  Uaym  v.  KMy,  110  Mass., 
800. 

Holmes,  J.,  delivered  the  opinion  of  the 

■court: 

1 .  The  evidence  that  the  engine  and  fan  had 
been  embraced  in  a  suit  and  settlement  between 
Tudor  and  the  defendant  seems  to  have  been 
admitted  as  tending  to  contradict  Tudor's  testi- 
mony in  the  present  case,  which,  as  we  under- 
stand it,  was  to  the  effect  that  he  ordered  them 
in  the  defendant's  name  and  by  his  authority, 
in  which  case  of  course  he  would  have  had  no 
claim. 

If  we  are  to  infer  that  a  part  of  the  evidence 
introduced  for  this  purpose  was  that  a  release 
was  drawn  excluding  the  engine  and  fan,  that 
this  was  rejected  by  Mr.  Wmlack,  and  Uiat  a 
general  release  was  drawn  and  signed  after- 
wards, this  of  course  would  tend  to  show  that 
at  that  time  Mr.  Tudor  was  understood  to  make 
a  claim  in  respect  of  them,  and  might  lead  to 
the  inference  that  they  were  embraced  in  his 
suit;  but  itcould  not  besaid  to  lead  to  the  latter 
inference  as  matter  of  law,  or  to  make  it  the 
plaintifE's  duty  to  produce  the  record  of  the 
Tudor  suit.  The  record  was  equally  accessible 
to  both  parties  and,  if  the  inference  sought  to 
be  estabfidied  by  the  defendant  was  true,  would 
have  hdped  him  as  much  as  in  the  other  event 
it  would  have  helped  the  plaintiff.  Secondary 
evidence  of  the  contents  of  the  records  was  put 
in  hy  both  sides  without  objection.  It  was  for 
the  jury  to  say  what  inference  if  any,  they 
would  draw  from  the  failure  to  produce  a  cer- 
tified copy.  8ee,£Mrid^v.  jEfizt»«y,115Ma8.s., 
410. 

If  the  court  was  called  on  to  select  a  piece  of 
evidence  for  comment  at  all,  which  seems  to 
have  been  competent  only  by  way  of  contradict- 
ing a  witnt«s,  the  instructions  given  seem  to  be 
entirely  correct. 

2.  The  fact  that  the  engine  and  fan  were 
shipped  at  once  to  the  duendont,  distinctly 
marked  with  his  address,  was  properly  left  to 
the  consideration  of  the  jury  in  connection  with 
the  other  circnmstancea  of  the  repeated  sending 
of  hills  to  him,  and  the  letter  demanding  pay- 
ment, and  the  drafts,  coupled  with  the  fact  that 
the  defendant  made  no  reply.  We  do  not  say 
that  the  marking  of  the  cases  alone  would  have 
been  evidence  against  the  defendant;  and  we 
readily  admit  that  it  is  not  every  charge,  how- 
ever expressly  made,  that  calls  tor  an  answer. 
^rry  v.  Bibber,  184  Mass.,  404;  Commonwealth 
v.  Eaetman,  1  Cush.,  189,  215;  Commonwealth 
V.  Harvei/,  1  Gray,  487,  489;  CommonweaWi  v. 
Kmtu;i/,'l2  Met.,  285,  237. 

But  when  a  charge  is  of  such  a  kind  that  ac- 
cording to  fMHumon  experience  a  man  would 
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naturally  repudiate  it  if  unfounded,  the  fact 
that  it  was  made  and  not  repudiated  may  be 
left  to  the  jury. 

We  cannot  say  that  it  might  not  have  been 
found  properly  that  if  the  defendant  had  denied 
Tudor's  authority  to  charge  him  with  the  ma- 
chinery, he  would  natuiwy  havewrittan  to  the 
plaintiff  that  he  was  senduig  his  bills  to  the 
wrong  man  and  must  look  to'Tudor;  Common- 
wealth V.  Kmney;  GommonweaWt  v.  Harrey,  vbi 
mpra;  Hayes  y.  Kelley,  116,  Mass.,  800;  and 
this  evidence  having  been  admitted  as  it  was 
without  objection,  ail  the  drcumstanoea  indnd- 
ing  the  marking  of  the  cases  were  to  be  consid- 
ered by  the  jury. 

Excepiiont  overruied. 


Hubbani  8.  L00MI8,  Plff., 

V. 

A.  H.  G.  LEWIS. 

Where  there  is  a  valid  attachment  of 
mortg>a^d  personal  pxH>perty  and 
the  mortgagee  is  summoned  as  tnisteei, 
appearSjand  thenortn^  isajAJudgfed 
Taiid.  and  the  attaemng  creditor  paid 
the  amount  due  upon  the  mortgage  as 
ascertained  upon  order  of  court  within 
the  t«n  days  allowed  by  statute,  the 
property  seized  Is  liable  to  sale  on  ez- 
eeation. 

(Hampdeo— Deci(?©d  October  M,  1886.) 

PLAINTIFFS  exceptions.  OtamUed. 
This  was  an  action  of  tort  against  a  deputy 
sheriff  for  the  conversion  of  one  hundred  atra 
twenty-five  cords  of  wood,  alleged  to  be  the 
property  of  plaintiff,  and  seized  nod  mAA  by  tlw 
defendant  as  the  property  of  one  Atkins.  The 
defendant  sought  to  justify,  and  claimed  that 
be  sold  the  same  by  virtue  of  an  execution 
against  one  Atkins,  who  was  the  former  owner  of 
the  wood  inquestion,and  alleging  that  at  the  time 
of  the  attachment  of  the  same  upon  the  writ  in 
suit  upon  which  an  execution  was  issued  against 
Atkins,  Atkins  was  the  owner  thereof,  and  that 
tlie  same  was  never  conveyed  to  [daintiff  and.  if 
so,  said  conveyance  was  voidas  against  Atkfiui' 
creditors.  There  was  evidence  tendhig  to 
show  a  sale  to  plaintiff  by  Atkins,  June  88, 
1888,  and  that  at  the  time  thereof  the  proper^ 
WH3  subject  to  a  mortgage  thereon.  Plaintiff 
claimed  that  defendant  could  not  seize  and  take 
on  execution  s^d  wood  while  sud  mortgage  re- 
maned unpaid,  and  asked  the  court  to  rule 
that  if  the  jury  were  satisfied  upon  the  evi- 
dence that  defendant's  seizure  of  wood  upon 
said  execution  was  before  said  mortgage  was 
paid,  said  seizure  and  levy  of  execution  was 
void,  and  defendant  could  not  justify  a  sale 
thereof  bv  virtue  of  his  doings  under  said  exe- 
cution. Plaintiff  also  asked  the  'court  to  rule 
that  mortgf^ed  personal  proper^  could  not  be 
seized  and  taken  on  executi(Hi.  All  whicb  ml- 
ings  the  court  refused  to  give,  but  ruled  that 
the  proceedings  with  the  execution  were  legal; 
that  the  single  question  for  the  jury  was:  was 
the  sale  to  the  plaintiff,  of  June  22,  1888,  a 
fraudulent  sale  ?  If  it  waa  not,  the  pUintiff 
was  entitled  to  recover  bt^^^^^|^ved  to 
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be  frtoduleDt,  the  defendtmt  wu  entitled  to  a 
Terdict  against  the  plaintiff.  The  jury  found  a 
verdict  for  the  defendant. 

The  plaintitr,  being  aggrieved,  excepted,  and 
his  exceptions  were  allowed. 

Mr.  E.  B.  Maynmrd.  for  plaintiff. 

JK^.  A.  H.  Copelaad.  for  OefoidaDt: 

The  wood  vas  attached  on  the  oriranal  writ, 
pnperlf,  under  the  provisions  of  P.  S.,  ch. 
161,  %  79. 

Mortgaged  personal  property  may  be  attached 
in  the  same  manner  as  if  it  were  unincumbered , 
P.  S.,  ch.  161,  §  74,  and  if  the  attachment  re- 
mains undissolved  until  after  judgment,  It  may 
be  seized  and  sold  on  ezecutitm  the  same  as  un- 
incumbered personal  property. 

W.  Allen,  J*.,  deUvered  the  opinion  of  the 
court : 

Mortgaged  personal  property  was  sold  on  an 
execution  against  the  mortgagor.  The  plaintiff, 
claiming  under  a  f raiuiulent  sole  from  Oie  mort- 
gagor, stands  in  his  phw»;  an^  the  question  is 
vhetl^  the  property  was  liable  to  be  taken  and 
sold  on  the  ezeontion. 

Personal  property  subject  to  a  mortgage  can- 
not be  taken  on  execution  against  the  mortga- 
gor, except  in  a  suit  in  which  it  has  been  at- 
tached on  mesne  process.  Lyon  v.  Oohum,  1 
Cosh., 278;  Leonard  v.  ffair,  18S  Mass.,  4S5. 

The  Pub.  Stats.,  ch.  161,  §g  71,  88,  provide 
for  the  attactunent  on  mesne  process  of  such 
pnq>erty,  but  there  is  no  express  statutory  au- 
tbority  to  take  it  on  execution.  The  right  to 
take  on  execution  is  inferred  from  the  right  to 
attach  on  mesne  process.  The  attachment  is 
for  the  purpose  of  holding  the  property,  so  that 
it  may  be  taken  on  the  execution  which  may  be 
iBraedinthesuit.  Pub.Stata.,  ch.  161,  §^38,52. 

And  tiie  right  to  attach  property  imi^es 
the  right  totue  it  on  such  execution  while  the 
attachmrait  subsists.  Whether  the  property  in 
auatioD  was  liable  to  be  taken  on  the  execution 
depends  upon  whether  it  was,  at  the  time,  held 
noder  a  valid  attachment  in  the  suit  in  which 
the  execution  was  issued. 

The  Pub.  Slats.,  ch.  161,  79,  80,  provide 
that  mor^aged  personal  property  of  a  debtor 
in  the  possearion  of  the  mortgagor  may  be  at- 
tached in  the  same  manner  as  if  unincumbered, 
apoo  a  writ  in  which  the  mortgagee  is  sum- 
moned as  trustee  of  the  mortgagor,  to  be  ex- 
amined concerning  the  mortgage;  if  the  mort- 
gage is  found  to  Ixt  valid,  the  court  is  to  ascer- 
tain the  amount  due  upon  it  and  direct  the 
payment  of  it  within  such  time  as  it  may  order; 
"and  if  the  attaching;  creditor  does  not  pay  or 
tender  tlu  sum  withm  the  time  prescribed,  the 
attachment  shall  be  void  and  the  property 
shall  be  restored."  This  is  the  only  mode  pro- 
vided by  the  statute  for  avoiding  or  dissolving 
so  attadiment  mode  under  this  provision. 

The  attachment  is  valid  unless  and  until  it 
is  avdded.  It  is  an  attachment  as  of  unin- 
cumbered property,  upon  condition  subsequent 
that  the  debt  shall  be  paid  as  provided  in  the 
statute;  if  there  is  a  failure  so  to  pay  the  debt. 
Oie  attachment  becomes  void  but  continues  as 
an  attachment  of  unincumbered  property  u&tll 
Mch  failure.  In  this  case  there  was  a  valid 
mtaphment  of  the  property  and  the  mortgagee 
was  summoned  as  trustee.  He  appeared  and 
wwrted  the  validity  of  the  mortgage,  and  it 
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was  adjudged  valid,  and  the  amount  due  upon 
it  ascertained,  and  the  attaching  creditor  or- 
dered to  pay  it  to  the  mortgagee  within  ten 
days:  and  he  paid  it  accordingly.  The  fact 
that  he  paid  it  five  minutes  after  the  defendant 
took  the  property  on  the  execution  is  immate- 
rial. When  tlie  defendant  took  the  property, 
there  was  a  valid  subdsdng  attachment,  which 
was,  indeed,  liable  to  be  made  void  by  the  fail- 
ure of  the  creditor  to  pay  the  mortgage  debt 
within  the  ten  days ;  but  before  the  ten  da^ 
had  elapsed  and  before  the  property  was  ad- 
vertised for  sale  on  the  execution,  that  failure 
had  been  rendered  impossible  by  the  payment  of 
the  debt,  and  the  attachment  was  shown  to  be 
indefeasible  by  tttte  provision  ot  tiie  statute. 
See,  ^kirber  v.  Dearborn,  107  Mass.,  12S;  Jack-  ■ 
ttm  Y.  CoUsora,  114  Mass.,  60. 
Rteeptiont  overruied. 

David  HILL  et  a».,  PetiUtmen. 

Selectmen  of  EABTHAMFTON  et  al..  ReapU. 

1.  Dlrtrleto  an  towns*  and  the  inhab- 
itunta  ot  diatriots  hmwB  all  the  powsrs. 
xli^itsr  privileges  and  immunities  of 
towns,  •KMpt  tlw  rlg^t  of  eleettnff  a 
FopreaentauTe. 

3.  In  le^lfllatioii  conceminf;  the  municipal 
rights  and  duties  of  towns,  diatrietB* 
when  not  specially  mentioned,  are  in- 
cluded under  the  designation  of  towns. 

8.  The  Town  of  Easthampton  is  the  same 
corporate  mnnicipality  which  was  es- 
tabliahed  in  1785,  and  by  "its  incor- 
poration" the  Legislature,  by  the  Pub. 
Stats.,  ch.  27,  S  H,  included  the  Act 
which  was  the  commencement  of  its 
corporate  existence,  which  was  the 
Act  1786,  ch.  7. 

4.  Such  Town  nuiy^  appropriaito  mon^  to 
celebrate  the  centmnial  anniTersaiy  of 
its  iuoorpozfttion. 

(HampaUre— Decided  Januarjr  6, 188B.) 

PETITION  to  restrain  payment  of  money 
voted  by  the  Town  of  Easoumpton. 
The  facte  are  stated  In  the  opiniim. 
Mmr».  HOI  *  Wablnwrii^t.  for  peti- 
tioners : 

The  authority  claimed  by  the  Town  to  raise 
money  for  this  celebration  is  found  in  Pub. 
Stats.,  ch.  27.  S  11. 

The  intention  of  the  Legislature  is  the  law 
governing  the  Interpi'etation  of  statutes.  But 
tiiat  intention  must  be  gathered  from  the  lan- 
guage of  the  statute  itseli.  Opintona  of  the  Jw- 
tiee$,  7  Mass.,  524 ;  W(de8  v.  St^atm,  2  Mass., 
148,  146  ;  State  v.  B.  db  0.  R.  R.  Co.,  12  GiU  & 
J.  (MdJ,  m-,  S.C.,  88  Am.  Dec.,  817,  8lfl, 
330  ;  Hoke  V.  Henderson,  4  Dev.  (N.  C),  1 ;  8, 
a,  25  Am.  Dec.,  677-679  ;  Pigopley.  UUealna. 
Co..  15  Johns.  (N.  Y.),  858;  OmdoffY.  Turman, 
2Leigh  (Vs.),  200;  S.  C,  21  Am.  Dec.,  608, 618. 

The  intention  of  the  Legislature  in  this  case 
is  clearly  shown  by  the  language  of  the  origin^ 
statute,  which  has  the  word  "  own  "  between 
"its" and  "incorporation."  Laws,  1874,  ch.  112. 

The  common  use  of  the  word  "  town  "  does 
not  carry  with  it  the  word  "district."  and  does 
not  mean  the  same  thing.  <^ 
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The  words  "town"  and  "district"  are  not 
interchangeably  used  in  this  statute,  and  if  tbey 
were  it  would  be  equally  fatal  to  the  claim  of 
the  respondente. 

Atthetimetbisstatnte  was  enacted,  there  was 
not  a  "district"  within  the  Commonwealth,  and 
had  not  been  for  years.  R.  8. ,  ch.  16,  %  9;  I^wa, 
1870,  ch.  298. 

So  the  Le^ielature  could  not  have  intended 
that  the  provisions  of  this  Act  Etbould  apply  to 
district  centennials. 

This  court  will  presume  that  the  Legislature 
intended  nothing  beyond  what  the  language 
in  fair  legal  construction  will  indicate.  SewaU 
v.  Janet.  9  Pick .,  412,  414  ;  Boane  v.  PhOivt,  13 
Pick.,  228,  226  ;  Sailing  v.  McKinne^,  1  Leigh 
(Va.),  42  ;  S.  a,  19  Am.  Dec.,  722,  724,  725  ; 
Gaimv.  Oaim,2\A.  K.  Marsh.,  190;  S.  C,  12 
Am.  Dec, ,  375,  377  ;  Hoke  v.  Hetiderwn,  eujn-a; 
People  V.  Utir.a  Im.  Go. ,  supra ;  Phillips  v. 
EasL  R.  R.  Co.,  138  Mass.,  128,  138;  Hale  v. 
Comra.  Hampshire,  187  Mass.,  Ill,  114. 

The  policy  of  our  law  is  carefully  to  guard 
the  rights  of  taxpayers,  and  of  minorities,  and 
to  hoia  majorities  to  a  strict  compliance  with  the 
law.  In  the  use  of  the  public  credit  and  the  ex- 
penditure of  the  public  money.  Hood  v.  Mayor 
of  Lynn,  1  Allen,  J03,  104,  106. 

No  district  was  ever  incorporated,  with  the 
ri^t  of  independent  rqiresratation,  differing  in 
this  respect  from  towns.  1  Holland,  Hist,  of 
Western  Mass.,  302 ;  Lyman,  Hist,  of  East- 
hamptoD,  23. 

See  also,  in  respect  to  districts  and  their 
rights  and  duties.  Ancient  Charter  and  Laws  of 
Mass.  Bay,  ch.  285  ;  1  Laws  of  Mass.,  318. 

In  1785,  Easthampton  was  incorporated,  not 
a  "  town,"  withtherights  of  a  town,  buta  dis- 
trict with  the  righta  of  a  districL  1  Mass. 
Special  Laws,  100. 

The  Legislature  did  not  intend  to  make  East- 
hampton a  town  because  it  had  no  power  to  do 
80  under  the  Constitution ,  Easthampton  lacking 
the  necessary  number  of  ratable  polls  as  admit- 
ted by  the  respondent's  answer.  Const,  of 
Mass.,  part  2,  <^  1,  g  8.  art  2 ;  Pub.  Stats.,  p. 
26. 

The  word  "  place"  in  the  article  of  the  C(m- 
stitution  referred  to  should  be  interpreted 
"town."   Pub.  State.,  ch.  8,  g  8,  cl.  17. 

The  right  of  independent  representation  be- 
longed atthattimeexclusivelytotowns.  Const, 
of  Mass.,  g  8,  art.  2 ;  also  ^  8,  art.  8,  which 
shows  the  qualifications  of  a  representative  of  a 
town. 

See  also,  as  to  the  right  of  reineGentstfoQ 
being  incident  to  and  the  chief  right  of  a  town, 
"Comp.  Const.  Law,"  Crane  &  >i08es,  110, 113, 
116  ;  Acts  and  Laws  of  His  Majesty's  Province 
of  Mass.  Bay  in  New  England,  ch.  19,  p.  81  ;  1 
Democracy  in  America,  De  Tocqueville.  topic, 
lownthipi-p.  81,  translation  ;  Province  Charter, 
of  1691  ;  Ancient  Charter  and  Laws  of  Mass. 
Bay,  ch.  85,  p.  97. 

Easthampton  was  incorporated  a  town  June 
16,  1809,  Mass.  8.  Laws,  p.  11.  and  for  twenty- 
seven  years  thereafter,  and  until  the  mode  of 
representation  was  changed,  it  enjoyed  the  right 
of  independent  representation.  Lyman,  Hist  of 
Easthampton,  101. 102. 

Mr.  Wm.  O.  BwHwttt  tar  respondraris  : 

The  appeal  does  not  open  any  question  on  the 
merite  of  the  case.  The  only  question  that  can 
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be  raised  is,  whether  the  decree  is  justified  by 
the  record.  Stanley  v.  Stark,  115  Mass.,  259, 
261 ;  latigi  v.  C.  B.  <£  Q.  B.  R.  Co.,  129  Maa.^ 
46  ;  9pa/rhav>k  v.  Bparltawk,  120  Mass..  890. 

But  that  question  is  not  open.  The  granting 
or  refusing  an  injtinction  was  a  matter  resting 
in  the  sound  discretion  of  the  court.  8  Stoiy, 
Eq.  Jur.,  868,  959.  a.  969  6;  HUliard,  Ini. 
c.  1,  ^  17,  18,  p.  15  ;  Pub.  Stat,  ch.  37,  %  139; 
Charles  Riter  BH^  v.  Warren  Bridge^  6 
Rck.,  876,  400. 

If  evidence  is  now  to  be  examined  to  sustain 
the  allegation  of  the  answer,  it  appears  by  in- 
specting the  statute  that  the  Act  of  Incorpora- 
tion  was  passed  June  17,  1785,  as  alleged.  Ilie 
Statute  is  evidence.  Pub.  Stats.,  ch.  169,  §  68. 

It  was  thought  that  enough  local  history  ac- 
cumulates in  a  century  of  municipal  existence  to 
review  and  commemorate  with  some  profit. 
Laws  1874,  eh.  112  ;  Laws  1881,  ch.  88  ;  Pub. 
Stats.,  ch.  27,  §  11. 

The  object  of  the  authors  of  the  statute  will 
control  in  its  construction,  if  it  can  be  ascer- 
tained. Ifenahavj  v.  fbteir.  9  Pick.,  813 ;  Ctm- 
monweaWi  v.  KimbaU,  34  Pick.,  866,  870 ;  Op. 
of  Justices,  7  Mass. ,  634;  WtOier  Y.B.AIf.R 
R.  Co.,  3  Cush.,  16. 

But  the  town  was  a  town  within  the  meaning 
of  the  word  in  the  Statute  from  1785.  Op.  the 
JutUees,  8 Mass.,  668;  Province  Laws  1761,  ch. 
385,  Anc.  Chart.  &  L.  of  M.,  641 ;  1  Laws  of 
Mass.,  318,  Act  for  Regulating  Towns,  ^  9: 
Freeland  v.  Hoitings,  10  Allen,  580  ;  Porter  v. 
^niUiran,  7Gray.444;  Hillv.  Boston,  132 Mass., 
349  ;  (hmmonweaWi  v.  Roibury,  9  Gray,  485 ; 
State,  ex  rel.  Pell,  v.  Newark,  11  Vroom,  560;  Ji. 
a,  29  Am.  R.,  266  ;  Rev.  State.,  ch.  16,  g  9; 
ch.  2.  6,  cl.  7  :  Gen.  Stats.,  ch.  8,  S  7,  d.  17; 
Pub.  Stats.,  ch.  8,  g  8.  cl.  28. 

See  use  of  names,  town  and  district  indis- 
criminately, in  incorporating  municipalities 
having  the  same  powers:  Act  de  Danvers,  Acte 
&  R.  of  the  Prov.  of  Mass.  Bay,  vol.  4.  ch.  1 
(1757) ;  de  Amherst,  vol.  4,  p.  173,  district 
(1759) ;  de  Ware,  same,  p.  486,  district  (1761) ; 
de  Belcher's  Town,  same,  p.  464,  town,  without 
right  of  sending  representative  (1761) ;  de 
Ashby  same,  p.  908,  town,  districted  with 
Townsend  (1767) ;  de  Bethlehem.  1  Special 
Laws,  266,  district,  hut  not  districted,  indexed 
as  town  (1789). 

Designated  territory  with  inhabitants  upon  it 
with  a  form  of  government  establi^ed  by  law 
having  the  appropriate  character  of  a  town  con- 
stituted a  town.  1  De  Tocqueville,  cb.  5,  title, 
Ihe  American  System  of  Totens/tipt:  Am.  Cy- 
clopiedia.  Town  ;  Webster,  Die,  Town. 

The  summary  preventive  remedy  by  injunc- 
tion will  not  be  granted  unless  the  right  to  it  is 
clear  ;  it  will  not  be  grant«d  where  the  alleged 
right  depends  upon  an  unsettled  point  of  law. 
mizene  Coach  Co.  v.  Camden  R.  R.  Cb.,  29  N. 
J.  Eq.,  299 ;  Bigelow,  Eq.,  ch.  33.  title,  !«• 
junction. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  under  the  Pub.  Stats.,  ch. 
27,'  ^  130,  to  restrain  the  Town  of  Easthamnton 
from  the  payment  of  money  vot«d  by  the  Iotd 
to  defray  the  expenses  of  celebrating  in  ttko  yeir 
1885.  the  100th  anniversary  of  its  inoorporatioi. 
The  Pub.  Btat&,ch.3?,  g  lir«uthoiizf  any  town 
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to  appropriate  mone^  "for  the  purpose  of  cele- 
bn^g  any  iratennial  anniTerBary  of  its  in- 
oorpontion."  By  the  titats.'  of  1785,  cb.7>  East- 
hamptoa  was  incorporated  into  a  district, '  'with 
all  toe  powers,  privileges  and  immunities  that 
districts  in  this  Commonwealth  are  entitled  to, 
or  do  or  may  enjoy,  aecordine  to  law. "  By  the 
Statutes  of  1800,  ch.  11,  the  District  of  Ea8^ 
hamptoD  was  incorporated  into  the  Town  of 
Eaauampton  with  all  the  powers,  privileges 
and  immunities  to  which  towns  were  entiUed, 
agreeably  to  the  Constitution  and  laws.  The 
question  presented  is:  which  incorporation  was 
intended  by  the  Pub.  Stats.,  ch.  37,  §  II.  An 
examination  of  legislation  upon  the  subject  af- 
fords an  easy  answer. 

The  earliest  Act  incorporating  a  district 
which  we  have  found,  is  the  Prov.  Bt.  of  17S1, 
1753,  25  Geo.  IL.  ch.  14 ;  8  Prov.  Laws,  State 
ed.  598,  erecting  the  district  of  Danvers.  7*he 
circumstances  which  led  to  this  Act,  inaugurat- 
ing the  usage  of  incorporating  districts,  and  the 
terms  of  the  Act.  are  important. 

Under  the  Province  Charter,  each  town  was 
entitled  to  at  least  one  representative  in  the  gen- 
enl  court.  In  1743,  Governor  Shirley  refused 
his  assent  to  bills  incorpomtinc  towns,  on  ac- 
count of  the  increase  thereby  of  the  number  of 
representatives.  See,  on  this  subject  the  notes 
of  the  commissiouers  in  3  Prov.  Laws,  State 
ed.  6&-72,  665,  666,  746;  Prov.  Laws,  State  ed. 
98-626-639. 

The  corporate  district  arose  from  the  neceasi- 
7  to  the  people  of  new  townswrnatudpalitias, 
sad  the  refusal  of  the  Crown  to  assent  to  their 

erection  as  separate  constituencies.  By  the 
Stat,  of  1751 .  1753,  ch.  14,  it  was  enacted  that 
two  parties  in  Salem  and  the  inhabitants  there- 
of "be  erected  in  and  to  a  separate  and  distinct 
district  by  the  name  of  Danvers;  and  that  said 
inhabitants  shall  do  the  duties  tl^t  are  required 
and  enjoined  on  other  towns,  and  enjoy  all  the 
priyfleges  sad  immunities  that  towns  in  this 
Province  by  law  enjo^,  except  that  of  separate- 
ly choosing  and  sendmgone  or  more  represent- 
atives to  represent  them  at  the  General  Assem- 
bly." The  form  afterwards  used  in  the  fre- 
quent incorporation  of  districts  under  the  char- 
ter was,  that  the  territory  and  its  inhabitants 
were  erected  into  a  district  and  "  invested  with 
all  the  powers,  privileges  and  immanitles  that 
towm  are  or  by  law  ought  to  be  vested  with," 
sometimes,  "  or  that  towns  do  or  ma^  enjoy," 
*  *  "that  of  sendii^  a  representative  to  the 
General  Assembly  alone  excepted."  Subse- 
quently a  few  towns  were  incorporated  under 
ihe  charter,  excepting  the  right  of  separate  rep- 
resentation, and  the  form  of  the  Acts  was  the 
ame  as  in  the  incorporation  of  districts,  except 
the  designation  of  "town'*  instead  of  "dis- 
trict" In  the  few  districts  incorporated  since 
the  Constitution,  the  same  form  was  sometimes 
used,  and  sometimes  the  form  of  the  East- 
hampton  Act.  The  Stats,  of  1761-62,  1  Geo., 
m.,  ch.  13,  4  Prov.  Laws,  State  ed.  46»,  re- 
cited ttiat  It  had  been  found  expedient  to  erect 
districts  Trith  the  powers  of  towns,  "the  privi- 
leges of  sending  a  representative  to  the  General 
Assembly  only  excepted."  etc.,  and  enacted 
that  districts  "Shall  be  and  hereby  are  subjected 
to  all  the  duties  which  towns,  by  law,  are  sub- 
jected to,  and  made  liable  to  aU  the  penalties 
tor  Q^lect  or  failure  therein,  which  towns,  try 
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law.  are  liable  to,  and  shall,  to  all  intents  and 
purposes,  be  considered  as  towns,  the  privU^ 
and  duty  of  sending  a  representative  to  the 

General  Assembly  only  excepted." 

The  Stat,  of  1775  enacted  and  declared  that 
every  exception  of  the  right  to  send  representa 
tives,  in  any  Act  before  pas.sed,  incorporating 
any  town  or  district,  should  be  taken  to  be  void, 
and  that  every  town  and  district  was  entitled 
to  separate  representation;  and  that  every  dis- 
trict incorporated  with  the  rights  of  a  town 
except  the  right  of  choosing  a  representative, 
should  be  bela  tobe  a  town  to  all  intents  and 
purposes.    Anc.  Chart.,  796. 

The  Constitution  provided,  in  ch.  1,  art.  3, 
that  every  corporate  town  containing  150  rat- 
able polls  might  elect  one  representative;  and 
that  each  town  then  incorporated,  though  it 
did  not  have  that  number  of  polls,,  might  elect 
one  reiH*e8entative,  but  that  no  place  should 
thereafter  be  incorporated  with  the  privilege  of 
electing  a  representative,  unlessit  contained  150 
ratable  polls. 

The  Stat,  of  1785,  ch.  76,  entitled,  "  An  Act 
for  Regulating  Towns, Setttog  forth  Their  Pow- 
ers, and  for  uie  Choice  of  '^wn  Officers,  and 
for  Repealing  all  Laws  heretofore  Made  for 
that  Punx>se,"  made  no  mention  of  districts  ex- 
cept in  ^  9,  in  which  all  districts,  incorporated 
before  January,  1777,  were  declared  to  be 
towns,  and  districts  incorporated  after  that 
time,  or  which  should  subsequently  be  incorpo- 
rated, were  declared  subject  to  the  Act. 

The  Rev.  Stats.,  ch.  16,  being  the  chapter 
conceroing  the  powers  and  duties  of  towns,  in 
S  9,  reenacted  the  provisions  of  the  Stat,  of 
1785.  ch.  75,^9. 

The  Gen.  Stats.,  ch.  8,  %  7,  cL  17,  provided 
that  the  word  "  town  "  might  be  construed  to 
include  cities  or  district. 

The  Constitution  and  legislation  since  its 
adoption,  as  well  as  before,  include  districts 
within  the  designation  of  towns  in  regard  to 
matters  other  than  those  relating  to  the  right 
of  representation.  The  Constitution,  ch.  3, 
art.  S,  provides  that  the  qualified  voters  within 
the  several  towns  in  the  Commonwealth  sluiU 
vote  for  Gk)vemor  in  town  meeting  in  presence 
of  the  selectmen  and  town  clerk.  The  Jus- 
tices of  this  court,  Inaoswoing  in  the  native 
the  question  whether  the  inhabitants  of  in- 
corporated plantations  could  vote  for  Govern- 
or, say  that  the  word  "town  "  in  this  provision 
of  the  Constitution  includes  districts.  The  Jus- 
tices say  :  "  It  was  formerly  the  usage  of  the 
Legislature  to  incorporate  the  inhabitants  of 
particular  places,  not  only  by  the  name  of  dis- 
tricts, with  all  the  powers,  privileges  and  im- 
munities of  towns,  except  the  right  of  choosing 
a  representative,  but  also  by  the  name  of  towns, 
with  the  same  powers,  privileges  and  immuni- 
ties  and  under  the  same  exception.  From  the 
termsof  the  incorporation,  therefore,  itappears 
that  districts  are  towns,  with  the  same  otlicers. 
but  without  the  right  of  electing  a  representa- 
tive.  *  i>  •  For  the  inhabitants  of  districts 
having  all  the  powers,  privileges  and  immuni- 
ties of  towns,  and  being  by  law  to  be  consid- 
ered as  towns,  to  all  intents  and  purposes,  ex- 
cept in  the  election  of  representatives,  what- 
ever privilege,  not  within  that  exception,  is 
vested  by  the  Constitution  in  the  inhabitants 
of  towns,  may  be  enjoyed  bj^  the  inh^^j^^j^ 
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diatricte."   Op.  ofjvmet,  3  MasB.,  568-67S. 

In  Ic^slaHonconcerningUiemunic^Ml  rights 
and  duties  of  towns,  dlBtricts,  when  not  spe- 
cially meDtiDDed,were  included  under  the  desig- 
nation of  towns.  For  instance, the  Highway  Act, 
Stat.  1786,  ch.  81,  named  only  towns  ae  Sound 
to  keep  highways  in  repair,  etc.;  yet  there 
could  have  been  no  donht  that  districts  were  in- 
cluded, even  if  the  Stat,  of  17M,  ch.  S8,  bad 
not  expressly  recognized  that  conatniclion.  So 
in  regard  to  the  selection  of  jurors,  towns  only 
are  mentioned  until  the  revision  of  the  Acts 
upon  the  subject  in  the  Stat,  of  1812,  ch.  141, 
in  which  towns  and  districts  are  both  named. 
See,  Stats.  1784,  ch.  7  ;  1802,  ch.  92;  1807,  ch. 
140. 

It  is  obvious  that,  under  the  CotisUtution,  as 
wdl  as  under  the  Charter,  districts  were,  and 
were  regarded  by  the  Legislature  as  being.townB 
witiiout  the  rights  of  sefMrate  representation. 
If  a  place  incorporated  into  a  municipality 
contamed  160  ratable  polls,  it  was  denominated 
a  town,  and  if  less  than  that  number,  a  district. 
When  a  district  had  acquired  the  requisite  num- 
ber of  polls,  the  <mlv  way  in  which  the  Legis- 
lature could  ^ve  it  tjbe  right  of  electing  a  rep- 
resentative was  by  giving  it  the  denotninaljon 
of  a  town  by  incorporating  it  as  a  town.  The 
whole  effect  of  the  chan^  was  to  give  to  the 
municipality  a  corporate  right  which  it  did  not 
before  have.  The  fact  that  this  was  done  by 
giving  to  it  a  new  denomination,  which  in- 
volve a  grant  of  the  right  by  the  Conirtitution. 
was  not  regarded  as  destroying  the  Identity  of 
the  corporation,  any  more  tlun  would  be  a 
grant  of  a  new  power  to  a  corporation  by  ex- 
press legislative  enactment.  The  cfaan^  of  de- 
nomination meant  only  the  added  ngbt  of 
representation ;  and  the  effect  and  meaning  of 
the  change  was  the  same,  whether  it  was  ac- 
complished bv  a  general  law  or  by  a  special  Act 
of  incorporatioD. 

We  think  that  the  Town  of  Easfhampton  Is 
the  same  corporate  municipality  which  was  es- 
tablished in  1785  ;  and  that  bv  its  "  incorpora- 
tion" the  Legislature  intended  the  Act  which 
was  the  commencement  of  its  corporate  exist- 
ence, and  not  the  Act  which  only  effected  a 
change  of  name  and  the  accession  of  a  corpo- 
rate nght  which  was  afterwards  taken  from  it, 
and  whidi  it  does  not  now  possess. 

iVtMtm  ditmined. 


COMMONWEALTH  of  Massachusetts 

V. 

Clarence  A.  SMITH. 

MUk  Inspectors  have  no  power,  under 
the  existing  statutes,  to  appoint  an 
mgent  who  shall  have  the  rignt,  in  the 
aosence  of  an  inspector  and  without 
his  immediate  personal  direction  and 
control,  to  t^e  samples  of  milk  from  car- 
riages used  for  its  conveyance. 

(Suffolk  Decided  February  U.  1880.) 

ON  defendant's  exceptions.  Sustained. 
Complaint  to  the  municipal  court  of  the 
South  Boston  district,  by  James  F.  Babcock, 
milk  inspector,  of  the  City  of  BosUm,  all^^g, 
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that  on  July  18, 1885,  the  defendant  "Did  wiU- 
fulj^  and  malidoudr  hinder,  obstruct  and  in- 
terrere  with  John  Killeen,  of  said  Bortoo,  in 
the  performance  of  his  duty,  as  the  assistant  to 
the  said  Babcock,  milk  inspector;  he,  the  said 
Killeen,  being  then  and  there  the  duly  appointed 
agent  of  the  said  Babcock,  to  take  samples  of 
milk  for  analysis,  and  he,  said  Smith,  then  and 
there  well  knowing  the  said  Killeen  to  be  the 
agoA  of  the  said  Babcock.  against  the  peace," 
etc. 

At  the  trial  in  the  Superior  Court,  Eflleen 
was  called  for  the  Qovemment  and  was  asked 
if  he  had  been  appointed  milk  inspector's  ajrent 
To  this  the  defendant  objected:  1,  that  there 
was  no  law  or  authority  for  such  appointoKnt; 
and  2,  because  the  appointment  being  in  writ- 
ing (the  witness  stated  that  his  appointment  was 
by  letter)  it  conM  not  be  proved  by  paroL 

The  court  overruled  the  first  objection,  and 
Ejlleen  testified  de  bene  that  he  asked  %be  de- 
fendant on  July  18,  1886,  the  defendant  then 
having  charge  and  control  of  a  wagon  contain- 
ing milk,  wMch  was  then  being  delivered  to 
purchasers,  for  a  sample  of  milk  for  analysts, 
uncovering  a  badge  on  his  vest  at  the  same  time, 
which  the  defendant  refused;  that  he  then  tried 
to  take  ttae  sunple  himself  from  the  defend- 
ant's carriage,  but  was  obstructed  and  prevented 
by  the  defendant ;  that  he  did  not  prraent  to  Uie 
defendant,  nor  did  be  have  in  his  possession,  any 
request  in  writing ;  that  he  bad  never  met  tbe 
defendant  before  and  that  nothing  was  said  or 
done  by  him  to  indicate  his  authority,  beyond 
the  request  and  the  uncovering  of  we  badge, 
as  stated  above.  What  was  on  the  badge,  if 
anything,  was  not  put  in  evidence. 

The  defendant  testified  that  he  did  not  know 
and  never  had  met  Killeen  before  said  July  18, 
that  he  did  not  see  the  badge;  that  Killeen  did 
not  say  what  be  wanted  the  sample  of  milk  for, 
but  that  he  siupected  that  it  was  wanted  far 
analysis  by  the  milk  inspector;  and  that  be  did 
refuse  and  prevent  Killeen  from  taking  the 
milk. 

To  prove  KiUeen's  appointment  as  agent,  the 
Government  then  offered  and  put  in  evidence 
the  following  writing:  "Appointment  of  John 
Killeen.  This  may  certify  that  Mr.  John  Ki^ 
leen  Is  a  regularly  authorized  collects  of  sam- 
ples for  the  department  of  milk  hupector  of 
the  City  of  Boston.  James  F.  Babcock,  Milk 
Inspector." 

James  F.  Babcock  testified,  without  objec- 
tion, that  he  was  the  duly  appointed  bapBCUnr 
of  milk  for  the  City  of  Boston. 

The  evidence  being  all  in,  the  defendant  asked 
the  court  to  rule  that  there  was  no  evidence  to 
warrant  a  conviction. 

The  court  refused  to  so  rule  and  inrtmcted 
the  jury  that  Babcock  was  authorized  by  law 
to  appoint 'agents  to  take  samples  of  miu  for 
analysis,  ana  that  there  was  evidence  in  the 
case  upon  which  they  might  find  Killeen  had 
been  duly  appointed  as  such  agent;  to  which 
ruling  and  refusal  to  rule  the  defendant  ex- 
cepted. 

The  jury  returned  a  venUct  of  gnll^. 
Jfr.  ^Kmes  A.  HeCtoonsht  for  defend- 
ant: 

The  appointment  of  milk  inspectors'  agents 
or  aasislaots  can  only  be  under  some  vxpam 
provision  of  slMuto,  or^^^^f^lI^AMmpl^ 
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tioD  of  law;  but  there  isnoexpreasproTirion  of 
statute  for  such  appointments.  P.  S.,  ch.  S7, 
%  1.  The  only  statutes  in  which  any  mention 
at  all  Is  made  ot  such  asenta  or  aseutants  are 
Cb.  810,  §  S,  Acts  of  lE^;  ch.  858,  ^  4,  Acts  of 
1885. 

In  neither  statute  is  there  any  authority  given 
for  their  appointment ;  and  (delegated  powers, 
especially.inpuhlicofficers,  "who  shall  be  sworn 
before  entering  upon  the  duties  of  their  office," 
are  a  personartnist,  and,  unless  otherwise  ex- 
pressly  provided;  may  be  executed  only  by  tiie 
person  to  whom  they  are  given.  BoyUton  Mar- 
ket A*»o.  V.  Boston,  113  Mass.,  628;  Day  v. 
Gran,  4  Cash.,  483;  Brewster  y.  ifoAart,  15 
Pick.,  302  ;  Story,  Agen.,  13,  18,  14 ;  2  Kent, 
Com.,  983;  Ewell's  Evans,  Agen.,  61,  et  tea., 
and  cases  cit«l ;  Lw»  v.  Jerome,  S0  Wend.. 
485. 

Besides,  tbe  collection  of  samples  Is  one  of 
the  principal,  if  not  the  most  important,  of  the 
milk  inspector's  duties  ;  analyzing  the  samples 
is  no  part  of  his  work,  and  a  mere  servant  may 
not  assume  or  perform  the  principal  duties  of  a 
public  officer.  Pub.  Stat.,  ch.  67,  ^  3  ;  Acts, 
1885,  cb.  353,  §  4  ;  Acts.  1884,  ch.  310,  ^  8; 
<y Conner  v.  Arnold,  68  Ind.,  S(W;  Common- 
iMotth  V.  Garter,  133  Mass.,  12,  15. 

The  inspector's  certificate  of  Killeen's  ap- 
pointment should  have  been  ruled  out.  It  does 
not  show  when  or  by  whom  the  appointment 
was  made.  If  made  by  the  inspector  himself, 
this  writing  is  not  the  original  letter,  or  a  tran- 
script of  any  record  of  the  fact,  and  therefore 
it  was  clearly  incompetent.  1  Oreenl.  Ev., 
488;  Haa»n  v.  SouA  Seittiate,  116  iSam.,  836 ; 
Watttand-v.  Ware,  109  Mass.,  S48. 

If  the  ai^intment  was  made  txy  the  mayor 
and  aldermen,  the  milk  inspector  is  not  the 
proper  certifying  officer.  Commontcealth  v. 
Cftase,  6  Cush.,  248. 

Section  8,  ch.  810,  Acts  of  1884,  was  in  force 
St  the  time  of  the  alleged  offense  and  required 
the  servant  or  agent  tonavearcquest  In  writing. 
The  Act,  1885.  ch.  852,  §4,  purports  to  be  an 
amendment  of  ^  2,  ch.  57,  Ful).  Stats.  But  S  2, 
ch.  57,  Pub.  Stats. ,  was  superseded  by  the  above 
Act  of  1884,  and,  therefore,  said  Act  of  1886, 
having  nothing  to  operate  upon  is  of  no  effect. 
CommoniceaUk  v.  Kellilter,  12  Allen,  480  ;  AOi- 
ley't  Gate,  4  Pick.,  31  ;  HiMivan  v.  Adams,  8 
Omy,  476;  Leit/htonv.  Walker,  9  N.  H.,  59; 
Waieejietd  v.  Phetpt,  87  N.  H.,  295;  BartUtt  v. 
Kinff,  IS  Mass.,  587. 

At  least  said  Act  of  1885  contains  no  provis- 
ion repealing  the  above  Act  of  1884,  and  there- 
fore both  Acts  should  be  construed  together. 
Oamden  v.  Oould,  126  Mass.,  411  ;  Gilson  v. 
Emerjf,  11  Gray,  480. 

Mr.  Edgpar  J.  Sheiiii*n«  Atty-Oen.,  for 
the  Commonwealtb : 

The  ralinjN  of  the  court  were  correct.  The 
court  properly  instructed  the  jury  that  Babcock 
WM  authorized  by  law  to  appoint  agents  to  take 
samples  of  milk  for  analysis ;  the  language  of 
the  statutes  is  clearly  to  that  effect.  Pub.  Stat. , 
ch.,  57,  S  8 ;  Acts,  1884,  ch.  810,  §  5 ;  Acts, 
1885,  ch.  362,  §  4. 

Section  8,  ch.  810,  Acts  at  1884,  amending 
$2,cb.  67,  Pub.  Stats.,  which  the  defendant 
claims  was  in  force  at  the  time  of  the  com- 
pUnt,  was  repealed  or  revised,  and  rendered 
faupentive  by  the  passage  of  g  4,  ch.  852,  Acta 
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f  of  1886,  ^iproved  June  18, 1885.  This  section 
,  was  also  an  amendment  of  g  2.  ch.  67,  afore- 
1  said. 

t     According  to  the  law  In  force  at  the  time  of 
F  the  oomplwit     4,  ch.  S52,  Acts  of  1886)  no 
"request  in  writm^'  was  necessary. 

I 

Field,  J. ,  delivered  tlie  opinion  of  the  court: 
I  By  P.  8.,  ch.  57,  8  1,  "The  mayor  and  alder- 
'  men  of  cities,  and  the  selectmen  of  towns  may 
■  annually  appit^t  one  or  more  ijersons  to  be  in- 
i  specters  of  milk  for  their  respective  places, 
-  who  shall  be  swoin  before  entering  upon  the 
duties  of  their  office,"  and  each  inspector  is  re- 

>  quired  to  publish  or  post  up  a  notice  of  his^p- 
.  pointment.  Such  inspectors  are,  therefore, 
,  sworn  public  nfflcers,  known  to  the  public.  By 

the  2d  section  they  are  authorized  to  "Enter  all 
places  where  milk  is  stored  or  kept  for  sale  and 
'  all  carriages  used  for  the  convoyanoe  oi  milk, 

>  and  when  they  have  reason  to  bweve  ^t  any 
:  milk  found  by  them  is  adulterated,  they  shall 

take  specimens  thereof,  and  cause  the  same  to 
.  be  analyzed,  etc.;"  by  the  8d  section  "Every 
person  who  conveys  milk  in  caniages  or  other- 
wise for  the  purpose  of  selling  the  same  shall 
annually  be  licensed  by  the  inspector  or  inspect- 
ors of  milk,  etc.  and  by  the  8th  section, 
"Any  inspector  of  milk  and  any  servant  or  agent 
of  an  inspector  who  willfully  connives  at  or 
assists  in  a  violation  of  the  provisions  of  the 
chapter  shall  be  punished,  etc." 

The  right  given  by  the  staTutes  to  take  speci- 
mens of  milk  was  'held  to  be  a  constitutional 
exercise  of  the  police  pu-.vcr  of  the  Common- 
wealtb, in  Commonweauh  v.  Carter,  132  Mass., 
13,  on  the  ground  that  it  was  a  reasonable 
method  of  inspecting  an  article  of  food. 

By  Stat.,  1884,  ch.  810,  ti  3,  3  of  ch.  57  of 
the  Public  Statutes  is  amended  so  as  to  read  ns 
follows:  "Said  inspectors  may  enter  all  places 
where  milk  is  stored  or  kept  for  sale,  and  all 
persons  engaged  in  the  sale  of  milk  shall,  on 
the  request  in  writing  of  an  inspector,  deliver 
to  the  person  having  tiie  request  a  sample  or  a 
specimen  sufficient  for  the  purpose  of  analysis 
of  the  milk  then  in  his  possession,  eto.  ;"  and 
by  §  5,  ibid,  §  8,  of  P.  8.,  ch.  57,  is  amended 
"by  adding  after  the  word  'chapter'  in  the  third 
line  thereof  the  words  '  and  whoever  hinders, 
obstructs,  or  in  any  way  interferes  with  any  in- 
spector of  milk  or  any  servant  or  agent  of  an  In- 
spector in  the  performance  of  his  duty' ."  It  is 
under  this  section  of  the  P.  3.  as  thus  amended 
that  the  present  complaint  was  made. 

By  Stat.,  1885,  ch.  362,  §  4,  §  2  of  ch.  57  of 
the  Public  Statutes  is  amend«l  so  as  to  read  as 
follows  :  "Said  inspectors  or  their  assistants 
may  enter  all  place.<!  where  milk  is  stored  or 
kept  for  sale  and  all  carria^  used  for  the  con- 
veyance of  milk  and  the  said  inspectors  or  their 
assistants  may  take  samples  for  analysis  from 
all  such  places  and  carriages."  Citiesand  towns 
can  appoint  as  many  inspectors  as  they  see  fit, 
and  can  determine  their  compensation;  the  stat- 
utes imply  that  these  inspectors  may  employ 
servants,  agents  and  assistants,  but  no  author- 
itj  is  given  to  inqiectors  of  milk  to  apnoint  dci>- 
uties  or  assistants  as  officerswith  denned  pow- 
ers, although  such  authority  is  given  to  inspect- 
ors general  of  other  articles.  See,  P.  S.,  ch. 
66,  %i  4-28, 50, 64, 74;  also,  Stat.,  1^,  ch.  20^ 
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It  is  perhaps  immaterial  to  tblfi  case  whether 
g  8 of  ch.  810,  St.,  1884,  is  repealed bj%4,  ch. 
8S3,  St. ,  1886,  because  John  KUIeen,  whom  the 
defendant  is  charged  with  hindering,  obstruct- 
ing and  interfering  with,  did  not  have  a  request 
in  writing  from  an  inspector  of  milk  addressed 
to  the  defendant.  Il  maybe  assiuned  that  §  4, 
ch.  853,  St.,  1886,  is  the  only  statutory  pro- 
vision now  in  force  in  place  of  P.  S.,  cb.  67,  g 
2.  Am  there  is  no  proviuon  for  the  appointment 
of  assistants  to  an  inspector  of  milk,  we  think 
that  the  word  assistants  in  Stat.,  1885,  ch.  852, 
§  4,  must  mean  the  servsnte  or  agents  of  the 
fnspectora  who  are  protected  from  mterference 
in  the  performance  of  their  duties  by  g  5,  ch. 
910,  St.,  1884. 

The  important  question  of  taw  in  this  case  is 
whether  an  inspector  can,  under  existing  laws, 
appoint  an  agent  who  shall  have  ^tbe  right,  in 
the  absence  of  an  inspector  and*  without  the 
immediate  personal  direction  and  control  of  an 
inspector,  to  take  by  force  and  against  the  will 
of  the  owner,  samples  of  milk  trom  carriages 
used  for  the  conveyance  of  milk.  The  right  to 
take  samples  of  milk  against  the  will  of  the 
owner  can  onl^  be  justified  by  an  Act  of  Legis- 
lature regulating  a  business  which  otherwise 
might  become  injurious  to  the  community. 
The  inspectors  in  the  performance  of  their  du- 
ties may  need  the  assistance  of  servants  and 
agents,  but  an  intention  on  the  part  of  the  Leg- 
islature that  the  inspectors  should  have  the  right 
to  delegate  their  powers  to  other  persons  ought 
not  to  be  inferred  from  equivocal  phrases,  llie 
general  rale  Is  tiiat  the  performance  of  public 
duties  cannot  be  delegated  by  public  officers; 
and  the  reasonable  inference  is,  that  unless 
there  is  a  clear  expression  in  the  statutes  to  the 
contrary,  the  Legislature  intended  that  public 
duties  requiring  the  esercise  of  discretion 
idiould  be  performed  by  public  officers  selected 
for  that  purpose  with  a  view  to  the  intelligent 
and  discreet  discharge  of  such  duties.  With- 
out considering  wbeUier  the  Legislature  could 
authorize  inspectors  to  delegate  their  power  to 
servants  or  agents,  we  think  the  existmg  laws 
show  no  such  intention.  See,  Boylstoii  Market 
Atao.  V.  Boston,  113  Mass.,  628;  Bay  v.  Oreen, 
4Cush.,483;  Oarkv.  WtuMngton,  13  Wheat, 
40      U.  8.  bk.  e  L.  ed.,  644). 

There  is  no  evidence  thatEUleen,  in  endeav- 
oring to  take  samples  of  milk  from  the  defend- 
ant's carriage,  was  acting  imder  the  specific  di- 
rection of  an  inspector  of  milk.  The  evidence 
tends  to  show  that  he  was  acting  upon  his  own 
judgment  and  according  to  his  own  discretion. 


COMMONWEALTH  of  Massachusetts 

V. 

Walter  H.  LEIOHTON. 

Where  there  was  evidence  tending  to 
show  that  defendant  iUegally  sold  in- 
toxicating Uqnont  on  the  I«wd*s  Day 
to  persons  wno  were  not  guests  at  his 
inn,  the  cMe  was  properly-  anbmitted 
to  the  jury. 
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(Mldaieoex— Decided  November  SB,  1886.) 


ON  defendant's  exceptions  taken  in  the  Supe- 
rior Court  Overniled. 
Complaint  for  illegal  sale  of  liquors  by  li- 
censed innkeeper,  and  for  maintaining  a  com- 
mon nuisance. 

Me«»rt.  W.  B.  Gale  and  J.  W.  McDon- 
ald, for  defendant 

Mr.  Harvey  N.  Shepard,  Attt.Atty-Qen., 
for  Commonwealth : 

The  rulings  of  the  court  were  correct  A 
person  may  be  convicted  of  maintaining  a  c(Hn- 
mon  nuisance,  upon  evidence  of  illegal  sale,  al- 
though iie  has  a  license.  Gommontcmlth  v. 
MuiTay,  138  Mass.,  508. 

The  evidence  introduced  was  competent, 
properly  submitted  to  the  jury,  and  sufficient 
to  warrant  a  conviction.  Gnamontceedth  v. 
Bamea,  188  Mass.,  511  ;  8am\.  Tabor,  138 
Mass ,  406. 

By  the  Court : 

There  was  evidence,  proper  for  the  con^- 
eration  of  the  jury,  tending  to  show  that  the  de- 
fendant iUegally  sold  intoxicating  liquors  on 
the  Lord's  my,  to  persons  who  were  not  guests. 
The  court  prope^  submitted  the  case  to  the 

"     itioTU  overruled. 


Inhabitants  of  SPENCER 

V. 

InhaUtaats  of  LEICESTER 

The  aiatate  which  provides  that  any  pe^ 
■on  of  the  age  of  Iwenty-one  years,  fiav. 
Ins  an  estate  of  inheritance  and  free- 
hold in  any  place  within  the  State*  and 

living  on  the  saine  three  years  suc- 
cessively, shall  thereby  gain  a  settle- 
ment in  such  place,  P.  S.,  ch.  88,  ^  1,  cl. 
4,  does  not  apply  to  married  women. 

(Worcester  Decided  Octol)er  24, 1886.) 

ON  agreed  facts,  from  Superior  Court  Judg- 
ment for  dtfoidant. 

This  was  an  action  for  recoveiT  of  mmiey  ex- 
pended by  plaintiffs  in  the  reliei  of  a  muried 
woman  and  her  children  whose  s^tlemeat  was 
alleged  to  be  in  defendant  Town. 

The  facts  are  suffidently  stated  in  the  ophi- 
ion. 

Mr.  Frank  P.  Gonldine,  for  plaintiff. 
Mr.  H.  O.  Smith,  for  dei^ndant 

norton*  Ch.  J.,  delivered  the  ojrfnion  <tf 

the  court : 

The  plahitiff  contends  that  Sarah  E  Ed- 
wards, a  married  woman,  gained  a  settlcanait 
in  Leicester,  she  having  bought  a  farm  in  that 
town  in  1873,  takinr  the  deed  in  hnr  own  name, 
and  having  octniprad  it  with  her  husband  fat 
more  than  three  years. 

The  statute  upon  which  the  plaintiff  reiki 
provides  that '  'Any  person  of  the  age  of  twenTr- 
one  years,  having  an  estate  of  inheritance  or 
freehold  in  any  place  within  the  State,  and  liv- 
ing on  the  same  three  years  successively,  shall 
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Stata..  ch.  88,  §  1,  d.  4.  ThiBproraion  of  our 
settlement  laws  has  been  in  force,  unchaoiiecl, 
for  many  years.  Stat.  1821,  ch.  W,  §  2  ;  Kev. 
Stats.,  ch.  46,  ^  1,  el.  4;  Gen.  Stats.,  ch.  69,  $  1, 
a.  4;  Stat.  1878,  ch.  100,  ^  1,  4. 

All  of  these  statutes  mjake  speciflc  provisions 
for  determiniDg  the  settlement  of  married  wo- 
men. They  provide  that  a  married  woman 
Shalt  follow  and  have  the  settlement  of  her  hus- 
band, if  he  has  any  within  the  State;  other- 
wise, she  shall  retain  her  own,  if  she  had  any  at 
the  time  of  the  marriage ;  provisions  which, 
under  many  circumstances,  would  be  inconsistent 
with  her  obtaining  an  independent  settlement 
by  owning  and  occupying  for  three  years  an  es- 
tate of  Inheritance. 

It  cannot  be  doubted  that,  previously  to  the 
recent  legislation  changing  to  some  extent  the 
commonlaw  status  of  married  women,  the  pro- 
vision we  are  considering  could  not  be  con- 
strued as  applicable  to  married  women.  There 
is  no  reason  to  suppose  that,  in  the  revision  of 
1880,  the  Legislature  intended  to  change  the 
existing  law  in  this  respect.  It  reenact«d  the 
providon  in  the  same  langowe  prerion^  used, 
and  it  is  to  be  presumed  it  Intended  that  it 
should  have  the  same  meaning  and  construc- 
tion. In  8amertiUev.  Boaton,  130  Mass.,  574, 
it  was  held  that  the  Stat,  of  1874,  ch.  374,  pro- 
viding that  "Any  woman  of  the  age  of  twenty- 
one  years,  who  resides  in  any  place  within  this 
State  for  five  years  together,  without  receiving 
iielief  as  a  pauper,  shall  thereby  gain  a  settle- 
ment in  sudd  phtce,"  did  not  appfy  to  married 
women. 

If  we  follow  this  decision  and  the  reasons 
upon  which  it  is  based,  it  must  be  held  that  the 
provision  we  are  considering  does  not  apply  to 
married  women.  It  is  true  that,  perhaps  in 
consequence  of  this  decision,  the  Legislature 
enacted,  by  the  Stat,  of  1879,  ch.  MS,  %  3,  that 
the  clause  of  the  Stat,  of  1878,  which  was  a 
reenactment  of  the  above  cited  clause  of  the 
Stat,  of  1874  sboidd  apply  to  married  women 
who  have  not  a  settlement  derived  by  marriage. 

But  the  Stat,  of  1879  does  not  apply  to  any 
-other  clause  or  provision  of  the  settlement 
Acts.  In  the  codification  of  the  laws  In  the 
Public  Statutes,  the  same  limited  application  is 
jmserved.  The  Ist  sectiw  In  the  6th  clause 
provides  that  any  woman  of  the  age  of  twenty- 
one  years  may  gain  a  settlement  by  a  residence 
of  five  years ;  and  the  7tfa  clause  provides  that 
"The  provisions  of  the  preoedfaig  clause  shall 
-apply  to  married  women  who  have  not  a  settle- 
ment derived  by  marriage." 

If  the  Legislatore  h^  intended  further  to 
-change  the  law,  and  to  make  Uie  clause  preced- 
ing the  6th  apply  to  married  women,  it  would 
have  said  so  m  the  Statute.  It  may  be,  as 
argued  by  the  plaintifiF,  that  the  reasons  for  mak- 
ing the  6th  clause  applicable  to  married  women 
Apply  with  equal  force  to  the  4th  clause.  But 
the  court  can  go  no  further  than  the  Legisla- 
ture has  gone  by  clear  provisions.  If  the  best 
policy  requires  that  the  ^  clause  riiould  beai>- 
plicable  to  married  women,  this  must  be  effected 
by  legidative  enactment,  and  not  by  judicial 
construction.  We  are  of  opinion  that,  as  the 
statutes  now  stand,  the  4th  clause  does  not  ap- 
ply to  married  women  and,  therefore,  that  the 
plaintiff  cannot  maintain  this  action. 

Judgment  for  the  diftndant. 

MASS. 


Josqih  ROBERTSON 
Hoses  COLEMAN  0f  of. 

1.  A  check  given  to  the  order  of  a  person 
under  an  assumed  or  fletitlons  name, 
and  indorsed  by  h  i  in  by  such  name,  is  ▼&!• 
Id  and  collectible  a«ainst  the  drawer 
by  a  boTM  flde  holder  for  value,  the 
payee  being  the  person  intended  and 
with  whom  the  drawer  dealt  in  recelr- 
ing  the  consideration  of  the  check,  «1- 
tlwaifh  fraudulent^  obtained  by 
payee. 

3.  The  name  of  a  person  is  the  verbal  des- 
i^ation  by  whieh  he  is  known,  but  the 
visible  presence  of  a  person  affords  surer 
means  of  identuyinif  him  than  his 
luuue.  ' 

(Suffolk  Decided  Vebruary  %.  188ft.) 

EEPORT  for  opinion,  on  verdict  for  plaintiff. 
Judgment  on  verdict. 
This  was  an  action  to  recover  the  amount  of 
a  bank  check  for  $91.08,  signed  by  the  defend- 
ants, dated  March  31,  1883,  and  payable  to  the 
order  of  Charles  Barney. 

The  following  facts  appeared  at  the  trial:  on 
March  37,  1888,  a  young  man  went  to  the  Met- 
ropolitan Hotel  in  Boston,  of  which  the  plaint- 
iff was  proprietor,  and  registered  his  name  as 
Charles  Barney.  On  that  or  the  next  day  he 
took  to  the  place  of  budneasof  tee  defendants, 
who  sold  property  as  auctioneers,  a  team,  of 
which  he  represented  himself  to  be  the  owner, 
and  which  he  desired  them  to  sell  on  his  ac- 
count. He  gave  hia  name  there  as  Charles  Bar- 
ney. In  reply  to  an  inquiry  regarding  him, 
they  received  a  message  by  tel^raph  that 
Charles  Barney  of  Swansea,  was  a  responsible 
and  reliable  man.  Believing  him  to  be  Charles 
Barney  of  Swansea,  they  sold  the  team  for 
him,  and  three  days  afterward,  gave  him  in  pay- 
ment of  the  money  received,  the  check  declared 
on.  On  the  81st  day  of  the  same  March,  he 
left  the  plaintiff's  hotel  where  he  bad  been  stay- 
-ing  in  the  meantime  under  the  name  of  Charles 
Barney,  and  before  going  he  gave  the  check  to 
the  pudntiff  in  payment  of  his  board  bill  of 
$16.79,  and  reoeiTOa  the  balance  of  its  amount 
in  cash  from  the  plaintiff.  At  the  same  time 
he  indOTsed  it  In  blank  with  the  name  of 
Charles  Barney. 

It  turned  out  that  Charles  Barney  was  not 
his  true  name,  and  there  was  no  evidence  that 
he  had  ever  gone  by  that  name  before  register- 
ing at  tlie  plaintiff's  hotel.  The  defendants 
discovered  that  he  had  stolen  the  team  which 
he  left  with  them,  and  by  their  order  the  bank 
upon  wliich  the  check  was  drawn  refused  to 
pay  it.  It  was  In  evidence  that  there  was  a  per- 
son in  existence  by  the  name  of  Charles  Barney, 
of  Swansea.  It  appeared  that  the  plaintiff 
made  no  further  inquiry  as  to  the  identity  of 
the  payee,  than  for  information  which  was 
founded  upon  the  representations  of  his  said 
lodger. 

iJpon  these  facta  the  court,  against  the  de- 
fendants' objection  and  subject  to  their  excep- 
tion, instructed  the  jury  as  follows  :  "  If  the 
person  who  took  the  team  to  the  defendants' 
place  of  business  left  it  thoe  under  ^  the,  j 
Digilized  byVjOO' 
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of  Charles  Barney,  and  the  defendants  in  re- 
ceiving it  dealt  with  him  as  Charles  Barney, 
and  flold  the  team  for  him,  and  three  days  aft- 
erwards gave  him  the  check  in  tlie  belief  that 
he  was  Charles  Barney,  of  Swansea,  and  was 
the  owner  of  the  team,  and  said  person  had  in 
the  meantime  been  boarding  at  the  plaintiff's 
hotel  under  that  name  and  nad  eom  by  thai 
name  while  at  said  hotel,  the  pbintiff,  upon 
the  receipt  from  him  of  said  check  in  good 
faith,  for  a  valuable  consideration,  with  his  in- 
dorsement upon  it,  acquired  a  good  title  to  it 
as  against  the  defendants."  A  verdict  was  re- 
turned for  the  piaintiS,  and  at  the  request  of 
the  defendants  the  case  is  reported  to  the  Su- 
preme Judicial  Court  for  its  opinion  upon  the 
queetions  of  law  involved.  If  the  instruction 
was  correct,  judgment  is  to  be  entered  upon 
the  verdict.  Otherwise,  such  order  is  to  be 
made  as  law  and  justice  may  require. 

Mr.  Charles  F.  Kittredge.  for  plaintiff: 

The  check  in  suit  was  given  by  the  defend- 
ants to  the  person  who  indorsed  it  for  vtdue  to 
the  plaiutiff. 

It  was  given  to  the  person  who  was  known 
to  the  defendants  and  to  the  plaintiff  and  known 
in  Boston  by  no  other  name  than  the  one 
written  as  payee  of  the  check. 

The  plaintiff  is  an  innocent  third  party,  who 
took  the  check  and  paid  its  full  vaJue,  upon 
representations  made  by  the  defendants  on  the 
face  of  their  check,  timt  the  peraon  to  whom 
the  check  was  delivered  was  the  payee  and 
that  he  was  Charles  Buney.  It  is  submitted 
by  the  plaintiff: 

As  the  name  of  Charles  Barney  is  the  only 
name  by  which  the  payee  of  the  check  was 
known  in  Boston,  this,  in  the  business  with 
which  the  check  is  connected,  is  his  name, 
and  his  indorsement  gave  plaintiff  a  perfect 
title. 

If  the  name  Charles  Barney  is  not  the  Chris- 
tian and  family  name  of  the  person  to  whom 
the  defradants  made  and  delivered  the  check, 
but  is  an  assumed  or  fictitious  name,  the 
plaintiff  can  recover  if  the  person  to  whom  the 
defendants  made  and  delivered  the  check  is  the 
»ame  person  who  indorsed  it  to  the  plaintiff; 
and  this  the  case  finds. 

Whatever  may  have  been  the  name  by  which 
the  payee  of  the  check  ccnnmonly  went,  outside 
of  Boston,  the  defendants  named  and  made  him 
Charles  Barney  in  the  business  In  Boston  with 
which  tbe  check  is  connected. 

It  is  immaterial  whether  there  is  a  Charles 
Barney  in  Swansea,  with  whom  the  defendants 
thouwit  they  were  dealing ;  it  is  immaterial 
whether  the  defendants  thought  they  were  deal- 
ing with  Cliarles  Barney  of  Swansea,  when  in 
fnct  they  dealt  with  the  person  who  indorsed  the 
check  to  tlie  plaintiff.  The  fact  that  there  was 
a  person  by  name  of  Charles  Barney,  of  Swan- 
sea, did  not  prevent  the  pavee  of  tbe  check 
from  doing  business  and  making  valid  contracts 
under  that  name.  The  defendants'  contract  on 
the  check  was  not  with  Gharies  Buney,  of 
Swansea,  but  with  the  man  for  whom  they 
iwAd  the  team. 

The  defendants  made  no  contract  with  and 
did  not  deliver  the  check  to  Charles  Bamev,  of 
Swansea,  and  his  indorsement  of  it  would  not 
be Kpod. 

The  name  Is  of  no  conseqnoiGe,  except  to 
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describe  the  person  with  whom  tbe  businesft 

was  transacted. 

It  is  not  material  In  this  case  what  was  the 
consideration  of  the  check  nor  whether  there 
was  any. 

The  check  is  commercial  paper,  put  in  circu- 
lation by  tbe  defendants  and  passed  to  plaintiff 
by  tbe  payee's  indorsement;  and  in  the  hands 
of  an  innocent  third  party  without  notice  is 
not  affected  by  equities  between  drawer  and 
payee. 

The  defendants  are  estopped  from  setting  up 
fraud  practiced  upon  them  by  the  payee.  Byles, 
BiUs,  tfth  ed,  180,  note  and  cases  cited;  Fra- 
zier  V.  Mostly,  14  Ind.,  882;  BlodgeU  v.  JeuJaon, 
40  N.  H. ,  26  and  cases  cited  ;  Forbea  v.  Etpy, 
21  Ohio  St.,  474  ;  Ame»  v.  Meriam.  98  Haas.. 
394;  Fint  Wat. Bank  v.  Narrit.  108  Mass.,  514. 

Mr.  Seth  4.  ThonuM*  for  defendants. 

Field,  J.,  delivered  the  opinion  of  the  court: 
The  name  of  a  person  is  the  verbal  designa- 
tion by  which  he  is  known,  but  the  visible 
presence  of  a  person  affords  surer  means  of 
identi^ring  him  than  bis  name.  Tbe  def«id- 
ants,  for  a  valuable  consideration,  gave  the 
check  to  a  person  who  said  his  name  was 
Charles  Barney,  and  whose  name  they  believed 
to  be  Charles  Barney,  and  they  made  it  payable 
to  the  order  of  Charles  Barney,  intending  there- 
by the  person  to  whom  they  gave  the  check. 
'The  plaintiff  received  this  dieck  for  a  valuable 
consideration  in  gotxl  faith,  from  the  same  per- 
son whom  he  bdieved  to  be  Charles  Baraer 
and  who  indorsed  the  check  by  that  name.  It 
appears  that  the  defendants  thought  the  person 
to  whom  they  gave  the  check  was  Charles 
Barney,  of  Swansea,  a  person  in  existence,  but 
it  does  not  appear  that  they  thought  so  from 
any  representations  made  by  tbe  person  to 
whom  they  gave  tbe  check,  uthough  this  per- 
haps is  immaterial. 

It  is  clear  from  these  facts  that,  although  the 
defendants  may  have  been  mistaken  in  the  sort 
of  man  the  person  they  dealt  with  was,  the 
person  was  the  person  intended  by  them  as  the 
payee  of  the  check  designated  by  the  name  he 
was  called  in  the  transaction,  and  tliat  his  in- 
dorsement of  it  was  theindorsement  of  the  payee 
of  the  check  by  that  name.  The  contract  of 
tbe  defendants  was  to  pay  tbe  amount  of  the 
check  to  this  person  or  his  order,  and  he  has 
ordered  it  paid  to  tbe  plaintiff.  If  this  person 
obtained  the  check  from  thedefendants  by  fraud- 
ulent representations,  the  plaintiff  took  it  in 

food  faith  and  for  value.  8ec,Hamiulv,Chenej/, 
B5  Mass.,  ^iSOmundtY.  Merck.  Trans.  Co., 
185  Mass.,  288. 
Judgment  on  the  vtrdiet. 


COMMONWEALTH  of  MassaGhusetts 
James  MAGEE. 

1.  To  conTiet  defendant  of  keeping  beer 

for  aale,  the  Government  must  prove- 
beyond  a  reasonable  doubt  that  at  the 
time  of  the  keeping  for  sale  it  contained 
more  tJian  8  per  eent^of  alcohol  by 
Tolnme  at  60   , 

Digmzed  by 
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COHMONWBALTH  V.  HENDBBSON. 


8.  When  the  ehemist  and  state  Mso^er 

testifled  to  bia  having  asaljracid  the 
beer  and  that  he  found  It  contained 
three  and  flfty-ei^ht  hundredths  per 
cent  alcohol,  the  case  was  properly 
sabniitted  to  the  jury. 

(Suffolk— Decided  February  2R,  1886.  > 

ON  exceptions.  OvemUed, 
CrinuDal  prosecution  for  keeping  for  sale, 
beer  containing  more  than  3  per  cent  of  alcohol. 
Mr.  John  L.  Eldridse*  for  defendant. 
Mr.  Edgar  J.  ShennUi*  Atttf-Oen.,  for 
Commonwealth: 

The  evidence  shows  that  the  beer  was  anal- 
yzed hy  a  chemist  and  state  asaayer;  there  is  a 
presumption  that  the  acts  and  duties  of  such  a 
person  are  in  due  form  and  proper,  and  the 
question  as  to  whether  the  analysis  was  prop- 
erly made  was  properly  submitted  to  the  jury 
upon  all  the  evidence.  GmmoHtDeeUtit  v.  Bloa, 
116  Mass.,  57 ;  see,  Same  v.  BeiiUqi,  97  Mass., 
551. 

]^  tlie  Conrt; 

The  court  rightly  instructed  the  jury  that  to 
convict  the  defendant  of  keeping  for  sale  the 
beer  in  question  the  Government  must  prove 
beyond  a  reasonable  doubt  that  at  the  time  of 
the  keeping  for  sale  it  contained  more  than  3 
per  cent  of  alcohol  by  volume,  at  sixty  degrees 
Fahfeuheit.   Pub.  Stats.,  cb.  100,  ^  27. 

There  was  evidence  wUch  justed  the  jury 
in  findingthis  fact.  Thetestimony  of  the  chem- 
ist and  state  aas^r,  who  analyzed  the  beer 
taken  from  the  deiendaot's  stock,  justified  the 
finding  that  at  the  time  it  was  taken  it  contained 
more  than  8  per  cent  of  alcohol  b^  volume 
at  sixty  degrees  Fahrenheit.  It  is  objected  that 
the  testimony  of  the  witness  does  not  state  that 
he  analyzed  it  at  sixty  d^rees.  It  appeared  that 
the  beer  was  delivered  Xxy  the  defendant  to  an 
officer  for  the  purpose  of  having  it  analyzed  to 
ascertain  if  the  defendant  was  violatmg  the 
statute ;  that  the  officer  took  it  to  the  witness, 
who  was  a  state  assayer,  accustomed  to  analyze 
liquors,  to  see  if  the  statute  was  violated.  The 
jury  might  reasonably  infer  that  he  mistruated 
Uie  purpose  for  which  he  was  to  analyze  the 
beer,  fmd  that  in  bis  testimony  he  meant  to  be 
understood  as  saying  that  under  an  analysis  ac- 
cording to  the  statute  it  contained  8  -Afj^  per 
cent  of  alcohol.  The  case  was  properly  sub- 
mitted to  the  jury. 

BSxeeptum$  overruled. 


COMMONWEALTH  of  Massachusetts 

V. 

James  HENDERSON. 

In  a  proseentlon  for  exposing  and  keep- 
ing for  sale  intoxicanng  liquors  with- 
out a  license,  it  ia  immaterial  whether 
the  proceedings  of  the  officer  in  serving 
the  search  warrant  were  regular  or 
lawful  or  not.  or  whether  the  liqnors 
were  e^osea  or  cHmcealed. 


(Suffolk  Decided  October  88,  1886.) 
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ON  exceptions  taken  in  the  Superior  Court. 
OeerruM. 

This  was  a  complaint  In  the  municipal  court 
against  the  defendant  for  unlawfully  keeping 
and  exposing  intoxicating  liquors  for  sale,  with- 
out a  license  or  other  lairful  authority. 

On  the  trial  in  the  Superior  Court,  the  juiv 
returned  a  verdict  of  gudty,  and  defendant  lu- 
leged  excepUoDB. 

Complaint  for  illegal  keeping  and  exposing 
of  ]iqu<»8  with  intent  to  sell  the  same.  The 
complaint  was  as  follows: 

To  the  Justices  of  the  Municipal  Court  of  the 
City  of  Boston,  holden  at  said  Boston  for  the 
transaction  of  criminal  business,  within  the 
County  of  Suffolk,  Lawrence  Cain,  of  the  City 
of  Boston,  in  the  County  of  Suffolk,  in  behaU 
of  the  Commonwealth  ofMa8SBchusetts,on  oath, 
complains  that  James  Henderson,  of  said  Bos- 
ton, on  the  5th  day  of  September,  in  the  year 
of  our  Lord  1885,  at  Boston  aforesaid,  uid 
within  the  judicial  district  of  said  court,  un- 
lawfully did  expose  and  keep  for  sale  intoxicat- 
ing liquors,  with  intent  unlawfully  to  sell  the 
same  in  this  Commonwealth,  the  said  Hender- 
son not  having  then  and  there  any  license,  au- 
thority or  appointment,  according  to  law,  then 
and  there  to  expose,  keep  for  sale,  or  sell  said 
liquors,  a^nst  the  peace  of  said  Common- 
wealth, and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

Lawrence  Cain. 

Suffolk,  to  wit: 

Taken  and  awom  to.  this  7th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1885, 

Before  said  Court. 

A  true  copy.  Attest: 

J.  C.  L.  Sanborn,  Fourth  Asst.  Clerk. 

^^i^P>;  John  J.  Manning  \  J^^^^i 
Attest:  I  Superior  Court. 

The  defendant  filed  in  the  lower  court  and 
renewed  in  the  Superior  Court,  a  motion  to- 
quash  for  insoSlciency. 

The  motion  was  overruled  and  defendant  ex- 
cepted. 

Me»ra.C.  R.  IKorse  aoA  GeOtW.  Searle, 

for  defendant: 

The  testimony  of  sale  on  another  and  differ- 
ent occasion,  on  the  8d  to  ^ow  intent  on  the 
6th  was  irrelevant  and  incompetent  and  served 
to  prejudice  the  defendant  and  keep  him  from 
a  fair  trial  of  the  case  at  bar.  As  tbe  law  now 
stands,  it  is  never  competent  to  offer  other  and 
independent  offense,  not  connected  with  the 
offense  in  issue,  for  any  purpose  whatever. 
This  is  tbe  rule  distinctly  laid  down  in  New 
Hampshire  as  late  as  1876,  in  State  v.  fjtpage, 
57  N.  H.,  245,  and  there  is  no  law  in  this  State 
to  the  contrary.  See.  Boaooe,  Cr.  Ev.,  7tb  Am. 
ed.  91,  and  n.;  Dunn  v.  State,  2  Ark.,  339; 
Gommentoealth  v.  OaU,  31  Rck.,  515. 

Mr.  Edgar  J.  Shenaan*  Atty-Om.,  for 
Commonwealth: 

The  motion  to  quash  the  complaint  was  prop- 
erly overruled.  The  complaint  is  in  the  usual 
and  approved  form.  The  ruling  requested  as 
to  tbe  meaning  of  the  word  expose  or  exposure 
was  properly  refused.  Pub.  St.,  ch.  100,  ^  1; 
CommonwecUth  v.  Dolan,  131  Mass. ,  374;  Same 
V.  C'urran,  119  Mass.,  306;  Same  v.  Atkins,  IBfi- 
Mass.,  160. 

The  instructions  given  were  sufficient  and 
proper,  those  requested  ^ne  «»T^^^fused. 
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ComnwniKalth  t.  KaMmeyer,  1S4  Mass.,  332; 
Same  v.  Jenningt,  107  Mas.,  488. 

Br  the  Court : 

The  complaint  is  sufficient,  and  the  motion 
to  quash  was  rightly  overruled.  It  is  imma- 
terial whether  the  proceedings  of  the  officer  in 
serving  the  search  warrant  were  regular  and 
lawful  or  not,  and  the  instructions  requested 
on  this  subject  were  properly  refused. 

It  is  immaterial  whether  the  liquors  which 
tiie  defendant  kept  for  sale  were  exposed  or 
concealed,  and  the  instructions  requested  upon 
the  meaning  of  the  word  "exposed"  were  prop- 
erty refuaea.  Gommanwealt/i.  v.  Atkina,  136 
3Iafl8.,  160. 

We  can  see  no  ground  for  contending  that 
the  evidence  admitted  was  incompetent,  or  that 
the  instructions  given  were  erroneous. 

JSzeeptiona  owrruied. 


COMMONWEALTH  of  Bfassachusetts, 
e. 

Albert  TOBIAS. 

1.  A  CTiminal  complaint  for  selling  »dnl- 
terated  milk  need  not  allege  that  an 
analysis  had  been  made. 

2.  P.  8.,  ch.  57,  5,  6,  7  and  0,  relating  to 
the  sale  of  milk,  eonstrued. 

S.  Proof  that  milk  was  sold  aa  skimmed 
milk  out  of  a  tank  marked  as  required 
by  statute,  is  a  good  defense  to  a 
cha^  of  selling  milk  containing  less 
than  18  per  cent  of  milk  solids. 

4.  The  words  "  containing  less  than  18  per 
cent  of  milk  solids  "  an  descriptive  of  the 
milk  sold,  identify  the  offense  chai^fed 
and  cannot  be  rejected  as  8urplut<age; 
and  the  complaint  for  Mllinv  adul- 
terated milk  cannot  be  maintalnedby 
proof  of  a  sale  of  watered  milk,  if  the 
milk  as  watered  contained  more  than  13 
per  cent  of  milk  solids. 

5.  Selling  milk  and  having  it  in  possession 
with  intent  to  sell  are  but  one  offense 
and  may  be  alleged  in  one  count.  When 
chained  in  distinct  ooants  and  the  milk 
referred  to  in  each  Is  the  same,  there  is 
no  mi^ioinder. 

«.  ThedcdtodaatBhonldnotbesnliJeetad 
to  donblo  pnnlshment  if  the  milk  re- 
ferred to  in  each  count  ie  the  same,  and 
if  the  having  in  possession  was  on  the 
same  day  as  the  sale  and  preliminary  to  it. 

7.  The  offense  of  having  adulterated  milk 
in  one's  po>session»with  intent  to  sell, 
is  a  continuing  offense  and  may  be  com- 
mitted at  a  time  other  than  that  of  the 
sale. 

(Decided  February  24,  1888.) 

ON  defendant's  exceptions.  Stutained  in  part. 
Tim  is  acomplaint  charging  the  defendant  in 
one  count  with  me  offense  of  selling  adulterated 
milk,  and  in  the  second  count  with  having  such 
160 


milk  in  his  possessioD  with  intent  to  sell,  and 

is  as  follows: 

John  P.  McCaffrey,  of  the  City  of  ,  in 

tlie  County  of  Aliddlesex  and  Commonwealth 
of  Masaachusetts,  in  l>efaalf  of  the  Common- 
wealth of  Massachusetts,  on  oath,  complains 
that  Albert  Tobias,  of  said  Boston,  on  the  8th 
day  of  April.  1886,  at  the  City  of  Boston,  and 
in  said  Bozbury  District,  in  the  County  of  Suf- 
folk, with  force  and  arms  did  sell  a  certain 
quantity,  to  wit:  one  pint  of  adulterated  milk, to 
wit:  muk  containing  less  than  18  per  cent  of 
milk  solids,  to  your  complainant,  against  the 
peace  of  said  Commonwealth,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided.^ 

And  the^snid  McCaffrey,  in  behalf  of  the  Com- 
monwealth of  Massachusetts,  on  oath  furtlier 
complains  thatthesaid  Albert  Tobia8,ou  the  8th 
daj  of  At>ril,  1885,  at  the  City  of  Boston  afore- 
said, and  in  said  Roxbury  District,  did  have  in 
his  said  Tobias'  possession  acertain  quantity,  to 
wit:  one  pint  of  adulterated  milk,  to  wit:  niilk 
containing  less  than  18  per  cent  of  milk  solids, 
with  intent  then  and  there,  at  the  Ci^  of  Boston 
aforesaid,  and  in  said  Roxbury  Di^ict,  to  mi- 
lawf  ully  sell  the  same;  i^inst  the  peace  of  said 
Commonwealth,  and  the  fonn  of  the  statute  in 
such  case  made  and  provided. 

John  P.  McCaffrey. 

The  defendant  filed  a  motion  to  quash,  whidi 
was  overroled.  The  grounds  of  the  motton 
were: 

1.  There  is  no  proper  and  legal  designation 

of  the  residence  ot  the  complainant, 

2.  There  is  no  proper  designation  of  the  p^- 
son  to  whom  the  alle^;ed  sale  was  made. 

3.  The  complaint  is  not  made  by  any  milk 
inspector,  or  any  person  or  official  aatuorized 
ana  empowered  to  make  the  same. 

4.  The  complaint  charges  no  legal  offmse, 
properly  and  substantislly ;  but  is  double,  uncer- 
tain and  ambiguous. 

5.  The  offense  attempted  to  be  charged  should 
be  under  §  7,  and  not  g  6  of  chapter  57,  Pub. 
State. 

6.  The  complaint  is  in  other  respects  un- 
certain, indefinite  and  insufficient. 

7.  The  complaint  does  not  all^  that  tiim 
was  any  analyiris  made,  or  that  m  and  an- 
alysis it  appeared  that  it  contained  less  than  18 
per  cent,  etc. 

At  the  trial  in  the  Superior  Court  the  Oov- 
emment  introduced  evidence  tending  to  show 
the  purchase  of  a  quantity  of  milk  from  a 
woman  in  charge  of  a  shop  where  pastnr  and 
milk  were  sold;  that  said  nulk,  on  analysu,  wiw 
shown  to  contain  0-84  per  cent  ndlk  solids,  and 
was  a  watered  milk;  and  that  defendant  was 
the  proprietor  of  the  shop  where  sdd  milk  was 
purchased.  Said  woman  was  the  servant  and 
agent  of  the  defendant  in  the  sale  of  said  milk. 

The  defense  introduced  the  testimony  of  the 
woman  who  was  in  charge  of  the  shop  and  of 
the  proprietor,  tending  to  show  that  said  milk 
was  kept  iu  a  tank  duly  mailed  "  Skimmed 
Milk,"  and  that  th^  sold  it  as  skimmed  milk, 
and  did  not  water  it. 

The  defense  then  asked  the  court  to  rule  as 
follows: 

1.  If  the  jury  find  on  the  evidence  that  there 
was  a  consummated  sale,  they  cannot  convict 
under  the  second  count.    /'~" , . 
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3.  If  tbe  jury  find  and  believe  that  defendant 
«old  sidmmed  milk  out  of  a  tank  legally  marked 
"  Skimmed  Milk>"  they  cannot  convict  on  this 
complaint. 

8.  Setting  oat  of  a  tank  so  marked,  with  no 
representation  save  what  is  indicated  by  that 
markiDg.  would  be  in  law  a  sale  oS  skimmed 
milk. 

4.  If  the  jury  find  the  reason  why  the  milk 
contained  less  than  18  per  cent  milk  solids  was 
that  a  portion  of  the  cream  was  removed,  they 
must  find  the  defendant  not  guilty. 

5.  If  they  find  that  the  milk  contained  less  than 
13  per  cent  of  milk  solids,  solely  in  consequence 
of  a  removal  of  a  portion  of  the  cream,  they  can- 
not find  defendant  guilty  under  this  charge. 

6.  All  the  evidence  in  this  case  proves  no 
cStmae  under  §  S  of  tjie  Milk  Statute. 

7.  There  is  no  standard  for  skimmed  milk. 
That  kind  of  milk  need  not  contain  18  per  cent 
of  solids. 

8.  If  the  defendant's  servant  sold  the  milk  out 
of  a  skimmed  milk  tank  properly  marked,  and 
made  no  false  representation  as  to  its  quality 
and  character,  the  defendimt  cannot  be  con- 
victed under  either  count. 

The  court  declined  to  give  the  instructionB  in 
the  language  of  these  requests,  and  the  defend- 
ant duly  excepted;  but  did  instruct  the  jury 
that  if  uiey  should  find  upon  the  evidence  that 
water  had  been  added  to  the  milk  described  in 
the  complaint  and  that  it  was  watered  milk  and 
that  the  defendant  sold  the  said  milk  by  his 
servant  or  annt,  the^  would  he  authorized  to 
letnm  a  veruct  of  SuUty  on  the  firat  count;  and 
if  they  should  further  find  that  the  defendant 
kept  tbe  same  milk  with  intent  to  sell  it,  they 
would  be  authorized  to  return  a  verdict  of  guilty 
on  the  second  count.  And  the  court  also  in- 
structed the  jury  that  if  the  milk  was  skimmed 
mUk,  they  would  not  be  authorized  to  convict 
the  defendant  on  either  count,  upon  the  evi- 
dence that  the  milk  contuned  less  than  13  per 
coit  of  milk  solids,  unless  they  should  also  find 
that  water  had  been  added  to  the  milk  so  that 
it  was  watered  milk  at  the  time  of  tbe  al- 
le^d  keeping  and  sate. 

Tbe  iuiy  rendered  a  general  verdict  of  guilty. 

Mr.  George  W.  Searie.  for  defenifont. 

J&.  Bd|;ar  J,  SherawB*  Atttf-Qen.,  for 
tfie  Commonwealth: 

The  motion  to  quash  the  complaint  was  prop- 
erly overruled.  This  is  a  statutory  offense,  and 
in  tiie  complaint  it  is  sufficient  to  follow  the 
language  of  the  statute.  Pub.  Stat.,  ch.  67,  g§ 
5,  6,  7:  OomnumvieaHh  v.  Keenan,  189  Mass., 
m,  196;  CommmtoeaUh  v.  McLmgMin,  106 
Mass..  460.  468. 

The  fact  that  ^  10,  ch.  S7  of  the  Pub.  Stats., 
provides  that  It  shall  be  the  duty  of  every  in- 
spector to  institute  a  complaint  for  a  violation 
<n  any  of  the  provisions  of  said  chapter,  upon 
SBtisf actory  evidence  being  laid  before  him  .does 
not  preclude  any  other  person  from  making  the 
ciHnplaint.  The  objection  that  the  residence  of 
the  complainant  was  not  properly  set  forth  in 
the  complaint  was  filed  too  late  and  is,  more- 
over, of  no  consequence.  CommonieeaWi  v.  In~ 
toadeatitiff  lAguon,  118  Mass.,  18, 19;  (hmrnon- 
tceaUh  v.  rayior,  118  Mass.,  4. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
The  complaint  was  suffldent  uid  the  motion 
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to  quash  rightly  ovraruled.  Commomeu^  v. 
Keejutn,  IM  Mass.,  198 ;  ^me  v.  Taylor,  118 
Mass.,  4. 

It  is  not  tfecessary  to  allege  that  an  analysis 

had  been  made  of  the  milk.  OmmtrnweaWt  v. 
Bowker  [not  yet  reported]. 

Pub.  Stats.,  chapter.  57,  g  10,  does  not  pro- 
hibit any  person  not  an  inspector,  from  making 
a  complaint.  The  construction  we  give  to  P.  S., 
ch.57,  6,  6,  7  and  0,  is  that  these  sections  pro- 
hibit the  sale,  etc. ,  of  milk  containing  more  uian 
87  per  cent  of  watery  fluid,  or  less  than  18  per 
cent  of  milk  solids,  unless  it  is  sold  not  as  pure 
milk,  but  as  skimmed  milk  and  out  of  a  vessel, 
can  or  package  marked  as  required  by  £;  7;  and 
when  that  is  made  a  charge,  it  is  immaterial 
what  is  the  deficiency  of  the  milk  solids  ;  that 
the  sale,  etc.,  of  mflk  "To  which  water  or  any 
foreign  substance  has  been  added,  or  milk  pro- 
duced from  cows  fed  on  the  refuse  of  distill- 
eries, or  from  sick  or  disordered  cows  "  is  pro- 
hibited, whetherit  is  sold  asskimmed  milk  and 
whether  it  contains  more  or  less  than  18  per  cent 
of  milk  solids;  and  that  the  sale  of  skimmed 
milk  as  pure  milk  is  prohibited,  even  if  it  con- 
tains more  than  18  per  cent  of  milk  solids;  and 
is  prohibited  In  all  cases  unless  it  is  sold  as 
skimmed  milk  out  of  a  vessel,  can  or  package 
marked  as  required  by  g  7. 

One  question  then  is,  whether  if  the  defend- 
ant sold  the  milk  as  skimmed  milk  out  of  a  tank 
marked  as  required  by  7,  be  can  be  convicted 
on  this  complaiot  by  proof  that  the  milk  was 
watered.  We  think  he  cannot.  The  dlfilcnlty 
is  in  the  form  of  the  complaint.  Proof  that  the 
milk  was  sold  as  skimmed  milk  out  of  a  tank 
duly  marked  is  a  good  answer  to  the  charge, 
namely:  that  of  sellintr  "milk  containing  less 
than  18  per  cent  of  milk  solid»<."  The  quantity 
of  skimmed  milk  solids  which  skimmed  milk 
must  contain  was  not  defined  before  the  pas- 
sa^of  Acts,  1885,  ch.  363. 

We  think  that  this  spedflcation  cannot  be  re- 
jected as  surplusage.  OommtmweaUh-v.Luacomb, 
180  Mass. ,  43.  decides  that  in  a  complaint  which 
charged  that  the  defendant  had  in  his  posses- 
sion with  intent  to  sell  "  one  pint  of  adulterated 
milk  to  which  milk  water  bad  been  added " 
could  not  be  supported  by  proof  that  the  milk 
was  natural  milk  but  contamed  less  than  18  per 
centum  of  milk  solids,  because  the  words  "  to 
which  milk  water  had  been  added  "  were  de- 
scriptive of  the  milk  and  identified  the  charge. 

It  was  assumed  without  deciding,  and  it  has 
since  been  decided,  that  natural  milk  which 
contains  less  than  18  per  cent  of  milk  solids  is 
adulterated  milk,  within  the  meaning  of  Stat. 
1880,  ch.  209,  8  and  7,  which  is  now  P.  S., 
ch.  57,  fig  8  and  9.  The  court  sa^  that  "  Tbe 
question  is  not  whether  it  was  originally  neces- 
sary to  insert  all  these  words  but  whether,  hav- 
ing been  added,  they  are  so  essentially  descrip- 
tive as  to  be  required  to  be  proved.  We  think 
the  words  of  the  specification  in  the  complaint 
in  the  case  at  bar,  although  said  under  a  videl- 
ieei,  are  descriptive  of  the  milk  and  identify 
the  offense  charged;  and  that  this  complaint 
could  not  be  maintained  by  a  proof  of  a  sale  of 
watered  milk  if  the  milk  as  watered  contained 
morethanl8pcrcentofmilksolids.  Theoffense 
of  selling  adulterated  milk  can  be  committed  in 
several  different  ways,  namely:  ^selling  milk 
to  which  water  or  an^  fpreij^^^^^pMS 
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been  added,  or  milk  from  cows  fed  on  tiie  refuse 

of  distilleries,  or  from  sick  or  diseased  cows, 
whether  the  milk  contains  more  or  less  than  13 
per  cent  of  milk  solids.  As  this  complaint  has 
set  ont  the  method  by  which  the  offense  was 
committed,  it  must  be  proved  as  charged.  If, 
then,  the  defendant  proved  that  he  sold  the  milk 
as  skimmed  milk  out  of  a  tank  duly  marked,  it 
was  a  sufficient  answer  to  the  offense  as  charged. 
It  was  not  competent  for  the  Government  to 
rely  upon  evidence  that  the  milk  had  been 
watered,  because  it  had  not  charged  him  with 
selling  watered  milk ;  and  whether  the  milk  was 
watered  or  not  was  immaterial  in  proving  the 
offense  as  charged.  The  defendant  is  found 
guilty,  not  of  selling  the  milk  containing  less 
UiaQ  18  per  cent  of  milk  solids,  the  offense  as 
to  which  be  is  charged,  but  of  selling  milk  to 
which  water  had  been  added,  an  offense  with 
which  he  is  not  charged. 

If  the  effect  of  the  removal  of  a  part  of  the 
cream  was  to  reduce  the  milk  solids  below  13 
per  cent,  the  defendant  can  be  convicted  upon 
a  complaint  charging  him  with  selling  adulter- 
ated milk  <to  wit:  muk  containing  less  than  18 
per  cent  of  milk  soUds),  unless  be  sold  it,  not  as 
pure  milk  but  as  skimmed  milk  and  out  of  a 
vessel,  can  or  package  marked  as  required  by 
^  7 ;  and  it  was  not  necessary  that  the  com- 
plaint charging  such  an  offense  should  be  drawn 
under  6. 

There  remain  the  first  request  for  instructions, 
and  the  instructions  given  instead  of  it.  Under 
provisions  of  statutes  such  as  ^  6,  prohibiting 
the  sale,  etc. ,  or  having  in  possession  with  inteiA 
to  sell,  etc.,  it  has  been  held  that  this  is  but  one 
offense  and  the  acts  prohibited  may  be  al- 
leged in  one  count  of  a  complaint  or  indict- 
ment. Cominonwealtkv.  Nichm,  10  Allen,  199; 
Same  v.  Curtit,  9  Id.,  266. 

In  Oommonwaith  v.  Bat<m,  15  Pkk..  278,  the 
indictment,  which  contained  but  one  count, 
charged  that  the  defendant  did  unlawfully  offer 
for  eale  and  "did  unlawfully  sell"  one  h^f  of  a 
lottery  ticket.  The  Act  provided  that  "If  any 
person  shall  sell  or  offer  for  sale  or,  etc.,  dnr 
lottery  ticket  or  part  of  a  lotteir  ticket  he  shall 
forfeit,"  etc.  The  defendant  demurred  on  the 
grounds  of  di^Ucity.  The  court  say :  "  It  is 
true  that  an  offer  to  sell  without  selling  a  ticket 
is  an  offense  by  the  statutes,  but  an  oBsr  to  s^ 
and  actually  selling  is  but  one  offense."  In  the 
present  case  there  is  clearly  no  misjoinder  of 
counts,  because  one  and  the  same  milk  is  in- 
tended in  both  counts.  The  counts  are  for  the 
same  offense  described  as  committed  in  differ- 
ent Yr»ya ;  if  the  milk  was  not  the  same,  the 
counts  describe  different  offenses  of  the  same 
kind.  If  the  same  milk  was  intended  in  both 
counts,  and  the  having  in  possession  was  on  the 
same  day  as  the  sale  and  preliminary  to  it,  it 
is  plain,  we  think,  that  the  defendant  ought 
not  to  be  subjected  to  double  punishment. 
btevcMV.  Gomnumwmlth,  6  Met.,  241. 

It  is  plain,  too,  that  the  defendant  may  have 
had  adulterated  milk  in  his  custody  or  posses- 
sion with  intent  to  sell  it,  and  yet  never  have 
sold  it;  and  that  he  may  have  sold  adulterated 
milk  which  he  never  bad  in  his  custody  or  pos- 
session, for  he  may  have  bought  and  sold  milk 
which  was  never  delivered  to  him.  The  offense 
charged  in  each  count  is,  besides,  the  offense  of 
having  adulterated  milk  in  one's  possession 


with  intent  to  sell;  it  is  a  continuing  offense 
and  may  be  committed  at  a  time  other  than  that 
of  the  sale  of  it.  If  the  complaint  had  contained 
only  the  second  count,  it  would  have  been 
supported  by  evidence  that  the  defendant  had 
had  the  milk  described  in  his  possession,  with 
intent  to  sell  it  and  had  actually  sold  it.  The 
first  request  for  instructions  ought  not,  there- 
fore, to  have  been  given.  The  question  doea 
not  arise  whether,  ff  the  defendMit  had  once 
been  convicted  of  selling  adulterated  milk,  he 
could  again  be  convicted  of  having  had  on  the 
same  day  before  the  sale,  in  his  possession,  the 
same  mUk  with  intent  to  sell  it,  the  rights  of 
the  defendant  are  protected,  if  he  is  subjected 
to  but  one  pimishment  for  having  in  bis  pos- 
searion  with  intent  to  sell  and  for  selling  tlie 
same  milk  on  the  same  day. 
Exceptimi  ttutaiwd. 


Alvin  RODLIFPrfa/. 

V. 

Prank  W.  DALLINGER. 

1.  EvldeDee  that  the  owner  of  goods  re- 
fused to  sell  them  to  a  broker,  but  de- 
livered them  to  him  on  the  understand- 
ing that  the  eoods  were  sold  to  an  on- 
disclosed  principal  of  the  broker,  is 
admissible*  notwithstanding  the  fact 
that  the  sale  was  entered  on  the  ownert 
books  as  a  sale  to  the  broker  and  that  a 
bill  was  made  to  him. 

2.  Where  the  sale  was  not  made  to  the 
broker  and  there  was,  as  matter  of  fiact, 
no  undisclosed  principal,  there  wm  a» 
sale. 

8.  There  having  been  no  sale,  the  delivery 
of  the  goods  to  the  broker  gave  him  no 
power  to  cowvy  a  good  title  to  a  bona 
jide  purchaser  or  to  pledge  or  mmt- 
nflfe  the  goodm,  and  the  owner  can  re- 
clalm  them  from  a  pledgee. 

(Decided  January  11, 18B8.) 

ON  defendant's  ezeeptioiis.  (hemiled. 
This  was  an  action  of  replevin  to  recover 
possesion  of  twenty  bags  of  Caltfomia  wool. 

The  plaintl^,  under  the  firm  name  of  Rod- 
liff  &  Eaton,  were  wool  dealers  in  the  City  of 
Boston,  and  on  or  about  November  15, 1883,  de- 
livered said  wool  to  one  Henry  Clementson,  a 
wool  dealer  and  broker  in  Boston. 

The  defendant  was  a  public  warehouseman 
in  Boston,  who  received  the  wool  in  qtustion 
on  storage  from  Clem^itson,  on  or  about  said 
date,  not  knowing  where  he  obtained  it,  and 
issued  a  warehouse  receipt  for  the  same. 

On  the  day  after  the  delivery  of  the  wool, 
Clementson  applied  to  the  Massachusetts  Loan 
&  Trust  Co.  of  Boston,  a  corporation  whose 
business  is  that  of  advancing  money  upon  sta- 
ple merchandise,  for  a  loan  of  $2,000  on  the 
wool,  then  in  the  public  warehouse  of  the  de- 
fendant; and  the  trust  company  sent  a  man 
to  the  warehouse  to  examine  the  wool,  and  on 
his  report  made  a  loan  of  $2,000  to  Clement- 
son, tiuting  the  warehouse  reo^pt  of  the  defrad- 

ant,  reciting  that  the  wool  ' 
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from  Henry  Clemen  tson  and  placed  on  storage 
for  aoc»iint  of  the  Hassachusetts  Loan  & 
Tnut  Co.,  tlie  trust  company  haTing  no 
knowledge  where  Clementson  obtained  the 
wool,  hte  atatempnt  being  that  he  had  pur- 
chased the  wool  to  sell  upon  the  market,  and 
the  trust  company,  being  the  real  party  in  in- 
terest, defended  the  suit. 

Mr.  Rodll£F,  one  of  the  plaintiffs,  teetlfled 
that  in  September,  1882,  his  firm  sold  and  de- 
livered to  Clemeataon  certain  California  wool, 
amounting  to  about  $3,00U,  entered  the  same 
on  tbdr  books  as  sold  to  him,  and  made  out  a 
tAU  of  sale  direct  to  him,  the  wool  bdng  sold 
on  sixty  days'  time;  that  the  wool  was  duly 
paid  for  by  Clementson. 

That  afterwards,  prior  to  November  14  of 
that  year,  the  plaintifb  made  two  other  sales  to 
Clementson  oat  of  the  same  kit  of  Califinmla 
wool  which  had  been  consigned  to  the  tdaint- 
Hb  far  sale;  Clementson,  acting  as  broker  on 
each  of  these  last  two  sales,  received  his  bro- 
kerage, and  gave  the  name  of  the  party  for 
whom  the  wool  was  purchased,  viz. :  Pomeroy 
&  Sons,  of  Pittsfleld,  Mass.  The  wool  in  both 
these  cases  was  charged  to  Pomeroy  &  Sons  on 
the  books  of  the  plaintiffs,  together  with  the  en- 
try of  brcAierage  to  Clenientson.  A  bill  was  aiao 
nude  out  directly  to  PomeiOT  &  Scms.  In  both 
these  cases  the  wool  was  sola  on  time  and  duly 
paid  for. 

On  or  about  November  14,  1883,  one  of  the 
plaintiffs  had  an  interview  with  Clementson. 
about  which  he  testified  as  follows:  "  He  came 
in  and  brought  ui  offer  of  twen^-two  and  one 
fourth  cents  per  pound  for  some  manufacturer. 
This  was  for  twenty  bales  of  the  same  lot  of  Cali- 
fornia wool.  Finally  he  said  he  did  not  want  us 
to  know  who  the  manufacturer  was;  he  wanted 
to  conceal  that  I  told  him  I  did  not  know  how 
he  could  get  over  it,  for  I  would  not  sell  him  that 
amount  or  anywhere  near  it  We  finally  made  an 
arangement  that  we  were  to  let  him  have  the 
wootf  and  we  woe  not  to  lose  our  daim  upon  it, 
but  he  was  to  hand  us  over  whatevw  he  got  for  it 
as  he  got  it.  I  said^we  would  weigh  up  that 
wool,  and  be  was  to  hand  us  over  the  check  as 
soon  as  he^got  it  I  was  present  when  the 
wool  was  loaded  on  to  the  wagon  he  had  sent 
to  receive  it."  The  plaintiffs  did  nothing  about 
collecting  pay  for  the  wool  until  they  had 
teuned  that  Clementson  had  left  the  countiy, 
and  made  no  inquiry  of  him  relating  to  the 
aame,the  sixty-one  days'  credit  not  ha^ng  then 

The  plaintiffs  asked  Clementson  who  the  par- 
ties were,  and  he  wouldn't  tell  them,  but  said 
they  were  as  good  as  Pomeroy,  who  was  in 
good  standing  and  credit  with  the  plaintifEs. 

The  wool  was  sold  on  sixt^y-one  davs*  credit, 
and  was  entered  tm  the  books  of  the  pwntiffs  as 
a  direct  sale  to  Clementson,  and  a  bill  was 
made  direct  io  Clementson  Uie  same  as  in  the 
sale  to  him  in  September  previous,  and  no  men- 
Oaa  was  made,  either  on  the  books  or  bill,  of 
any  other  party  or  of  any  brokerage. 

The  wool  was  weighed  up  and  marked 
"  P"  in  a  diamond,  oy  the  plaintiffs,  a  state- 
ment of  the  wei^ta  delivered  to  Clementson, 
and  the  wool  was  thereupon  delivered  to  teams 
sent  by  Clementson,  which  took  the  wool  to 
the  warehouse  of  the  defendant,  the  plaintiffs 
not  knowing  wheae  the  wool  was  taken. 
mm. 


Mr.  Bodliff  further  testified  that  when  the 
wool  left  the  store  they  did  not  expect  to  see  it 
aradn  and  only  expected  to  be  paid  for  it;  that 
they  knew  Clementson  was  speculating  in 
wool.  After  the  delivery  of  the  wool,  Clement- 
son had  further  transactions  with  the  plaintifEs, 
and  as  late  as  January  2,  1888;  but  on  January 
6,  1888,  learning  that  Clementson  had  left  Bos- 
ton, they  replevied  the  wool  before  the  expira- 
tion of  nxty-one  days,  having  recdved  no  pay- 
ment for  the  wool.  Early  in  1888,  Clementson 
left  the  countiy  for  Demerara,  where  he  stiU 
resides.  No  part  of  the  advanra  made  by  the 
trust  company  has  ever  been  repaid. 

There  was  evidence,  which  was  denied  by 
the  plaintiffs,  tending  to  show  that  the  plaint- 
iffs, about  two  weeks  prior  to  the  sale  in  ques- 
tion, upon  inquiry  made  of  them  by  another 
wool  wna  in  Borton,  reoommoided  Clement- 
son as  w<nrth7  of  credit  to  the  amoont  of  five  or 
six  thousand  dollars. 

It  was  an  undisputed  fact  that  Clementson 
bad  not  any  such  offer,  and  did  not  act  for  any 
such  party  as  the  plaintiffs  toitified  he  repre- 
sented, at  the  time  of  obtaining  the  wool. 

Upon  the  foregoing  facte  the  court  instructed 
the  jury  that  there  were  three  possible  views  of 
the  transaction: 

1.  That  they  might  find  It  was  an  ordinaiy 
sale  to  Clementscm;  or,  2,  that  it  was  not  a  sale  to 
Clementson,but  was  a  delivery  to  ClemeutSMt  as 
a  broker.with  a  view  to  his  seUingit  to  some  cus- 
tomer whom  he  expected  afterward  to  negoti- 
ate with  and  with  whom  to  consummate  a  sale; 
and  if  they  found  this,  then  there  vtai  a  spe> 
dal  provision  of  the  statute  which  protects  par- 
ties dealing  in  good  Mth  with  a  broker  having 
property  in  that  way,  so  far  as  they  make  ad- 
vances or  loans  upon  property  in  pledge,  in 
good  faith,  to  persons  who  have  custody  of 

Sroperty  as  brokers,  with  authority  to  sell  or 
ispose  of  it;  or  3,  that  it  was  not  a  sale  to 
Clementson,  or  a  delivery  to  him  as  broker  with 
author!^  to  sell;  but  that  ft  was  a  delivery  to 
Clements(m,up(»i  his  representation  that  became 
from  a  purchaser,  representing  him,  with  an 
offer  for  it,  a  purchaser  he  did  not  disclose,  and 
that  these  goods  were  delivered  to  him  as  the 
agent  of  that  purchaser,  as  a  sale  to  that  pur- 
chaser; and  il^  that  was  the  fact,  that  the  plaint- 
iffs were  entitled  to  the  property,  notwithstand- 
ing that  it  was  subsequently  pledged  to  the 
Massachusetts  Loan  &  'Trust  Co. 

The  court  also  further  instructed  the  Jury  up- 
on the  third  view:  "That  if  this  was  a  transfer 
upon  a  false  representation  made  by  Clement- 
son, a  representation  that  he  came  with  an  offer 
from  a  third  person  whose  name  he  did  not 
wish  to  disclose  and  the  goods  were  delivered 
to  Clementson  as  a  sale  to  him  as  die  agent  of 
this  third  person,  whose  offer  he  was  bearing, 
with  the  view  that  the  proper^  should  pass  at 
the  time  to  that  third  person  and  thus  constitute 
a  sale  to  that  third  person,  from  whom  paymant 
was  to  be  made  subsequently,  and  the  payment 
to  be  brought  back  by  Clementson  as  the  ^nt 
of  that  third  person,  that  Clementson  had  no 
right  afterward  to  deal  with  that  property  at  all; 
he  got  it  into  his  possesdon  by  fraud,  and  he  got 
it  into  his  possesion  without  any  authority  to 
make  any  subsequent  sale  or  to  do  anything 
with  it;  It  was  wrongly  in  his  possession  from 
the  start,  and  any  person  who  saw  fit  to  advance 
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money  npon  it  or  to  buy  it,  however  honestly 
aiu]  in  eood  faith,  would  be  the  loser,  and  plaint- 
Ifffl  coiDd  pursue  the  property  and  get  it  wher- 
ever they  could  find  it,  whenever  the  fraud  prac- 
ticed upon  them  fdiould  come  to  their  knowl- 
edge." 

Upon  the  foregoing  facts  and  rulings  the  jvay 
found  for  the  plaintufs,  and  the  defendant  ex- 
cepted to  the  third  instruction  of  the  court. 
Mr.  Henry  D*  Hyde,  for  defendant: 
It  has  long  been  a  well  settled  principle  of  law 
that  a  bona  Jide  purchaser,  without  knowledge 
of  any  fraud,  from  a  vendee  who  has  obtained 
the  goods  by  means  of  false  and  fraudulent  rep- 
resentations, can  hold  the  same  as  against  the 
defrauded  vendor,  ^oot  v.  French,  13  Wend. , 
570. 

Lor  the  following  cases  of  fraud  the  bona  fM 
purchaser  was  protected:  Rowley  v.  Bigelow, 
12  Pick.,  306,  where  the  fraud  consisted  in  the 
vendee  stating  he  was  solvent,  when  in  fact  he 
was  insolvent;  Hoffman  v.  Noble,  8  Met.,  68, 
where  the  fraud  consisted  in  a  false  representa- 
tionas  to  the  mode  of  payment;  Titcombv.  Wood, 
88  Me.,  561,  where  the  fraud  was  by  giving  in 
payment  property  stolen  by  the  vaaase.  Bee 
also,  Lee  v.  Fortwood,  41  Miss..  109. 

In  Lynch  v.  Be«cher,  38  Conn.,  490,  where  the 
fraud  consisted  of  ob^ining  the  property  with- 
out the  intention  of  payiug  for  it,  there  is  a 
distinct  line  of  cases  where  the  bona  fide  pur- 
chaser is  held  not  protected .  In  all  tliese  cases, 
the  fraud  conusted  in  the  defrauding  party  rep- 
resenting that  he  acted  as  agent  of  a  principal 
known  to  the  vendor  and  on  whose  credit  the 
vendor  relied.  Moody  v.  Blake,  117  Mass.,  33; 
Hamuel  v.  Cheney,  185  Mass.,  278;  Edmunds  v. 
Merck.  Betp.  Trans.  Co.,  135  Mass.,  383;  Hamtt 
V.  Letcher,  37  Ohio  St.,  356;  Beean  v.  Shipper, 
35  Pa.  St.,  389;  Barker  v.  Binmnore,  72  Pa.  St., 
427;  HolUnt  v.Fmeler,  L.  R.,  7  H.  L.,  Eng.  & 
Irish  Apps.,  767;  Vundy  v.  lAndwy,  L.  R..  8 
App.  Cas.,  469;  Ktngafordr.  Merry,  L.  J.  N.  8. 
Com.  Law.  26  Ex.,  88;  Higgont  v.  Burton,  L. 
J.  N.  S.  Com.  Law,  26  £.\.,842;  Uardman  v. 
Booth,  1  H.  &  C,  803. 

These  cases  proceed  on  the  theory  that  as  the 

eindpal  was  known  to  the  vendor,  there  was  an 
tcntion  to  contract  with  this  prindiial  alone, 
and  so  no  title  at  all  passed  to  the  defrauding 
party;  but  where  no  principal  is  named,  there 
can  be  no  intention  to  contract  with  him,  and 
no  reliance  placed  on  his  credit.  See,  Whart. 
Agen. ,  g  434,  note  2;  Dicey,  Part. ,  184;  Sr.hmnltz 
V.  Avery,  16  Adolph  &  EUU,  N.  3.  Q.  B..  656, 
662. 

Where  the  agent  of  an  undisclosed  principal 
is  treated  as  prmcipal,  it  is  the  policy  of  the  law 
that  where  one  ox  the  two  innocent  persons 
must  suffer  from  the  fraud  of  the  third,  he  shall 
suffer  who,  by  his  indiscretions,  has  enabled 
such  third  person  to  commit  the  fraud.  Root 
Y.  French,  supra. 

Mr.  Alfred  Hemenwayi  for  plaintiffs: 

There  can  be  no  valid  contract  with  a  swind- 
ler buying  goods  for  an  imaginary  principal; 
in  such  a  case  the  relation  of  vendor  and  vendee 
does  not  exist,  and  the  swindler,  as  he  has  no 
title  himself,  can  pass  none,  even  to  an  Innocent 
third  person.  Edmunds  v.  MereJi.  iJewp.  I^ans. 
Co.,  135  Mass.,  288,  285. 

This  doctrine  is  limited,  however,  to  cases  in 
which  he  is  estopped  to  deny  the  authority  of 
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some  person  to  Mil  OT  pledge  the  goods,  by  rea- 
son of  some  act  or  assertion  of  his  upon  which 
the  innocent  vendee  or  pledgee  of  that  pereoo 
has  relied,  with  the  knowledge  of  the  owner. 

Locke  v.  LeiBia,  124  Mass.,  1, 13;  StoUenwerekv. 
Thaeher,  115  Mass.,  334,  327;  Hawe»  v.  Mar- 
chant,  1  Curt.,  144;  Qilmn  v.  Sterem,  8  How., 
884  (49  U.  S.,  bk.  13,  L.  ed.,  1123). 

An  authority  to  hold  the  wool,  to  store  it,  to 
show  it  to  customers,  to  deliver  to  a  purchaser, 
does  not  carry  authority  to  make  a  binding  con- 
tract.  Nemo  plus  juris  in  alium  tramferrt  po- 
test guam  ipse  /labit.  TTiorndike  v.  Hath,  114 
Mass.,  116;  Winchester  v.  Forster,  3Cush.,  369; 
Coagai  Y.HartfordiSbN.H.R.R.  Co.,  3  Gray,  545. 

So,  a  purchase  in  ^ood  faith  from  one  who 
has  no  Utle  and  no  right  to  transfer  the  prop- 
erty will  not  constitute  a  defense.  Even  an 
auctioneer  or  broker  who  sells  for  one  having^ 
no  title,  and  pays  over  to  the  principal  the  pro- 
ceeds, with  no  knowled^  of  the  defect  of  title 
or  want  of  authority,  is  liable  to  the  real  owner. 
Zucktmann  v.  Roberts,  109  Mass.,  58;  Sills  v. 
Snell,  104  Mass.,  177;  Nickerson  v.  Barrotc,  6 
Allen,  419;  Moody  v.  Blalee,  117  Mass.,  26. 

If  a  bailee  of  goods,  for  a  particular  purpose, 
transfers  them  to  another  in  contravenUcm  of 
that  purpose,  the  general  owner  may  malnt^n 
trover  against  that  person,  even  though  he  may 
be  a  bona  fide  vendee,  "unless  in  market  overt. 
Stnnlcn  V.  Gaylord,  1  Cusli.,  536,  545. 

Replevin  is  a  concurrent  remedy,  and  in  sim- 
iltu*  circumstances  may  be  maintained.  ZueJU- 
mann  v.  Roberts,  supra. 

In  the  case  at  biu*,  it  was  in  evidence  tliat 
Clementson  bought  the  goods  as  for  some  manu- 
facturer; that  be  did  not  want  us,  theplaintlffo, 
to  know  who  the  manufacturer  was;  that  we 
were  not  to  lose  our  claim  upon  it;  that  the  par- 
ties were  as  good  as  Pomeroy,  who  was  in  good 
standing  and  credit  with  the  plaintiffs.  Under 
these  circumstances,  Clementson  was  not  in- 
vested with  power  as  factor  or  agent  to  sell  or 
pledge  the  goods,  so  as  to  bring  the  case  within 
Pub.  Btat.,  cb.  71,  ^§1-4;  Thaeher  y.  Moor*, 
184  Mass.,  156.  , 

Holmest  </.,  delivered  the  opinion  of  the 
court: 

The  plainti^'  evidence  warranted  the  con- 
clusion that  they  refused  to  sell  to  Clementson, 
the  broker,  but  delivered  the  wool  to  him  on 
the  understanding  that  it  was  sold  to  an  imdis- 
ciosed  manufacturer,  in  good  credit  with  plaint- 
iffs. This  evidence  was  admissible  and  was 
not  objected  to,  notwithstanding  the  &ct  that 
the  sale  was  entered  on  the  plaintiffs'  books  as 
a  sale  to  Clementson  and  that  a  bill  was  made  to 
him.  CSmmomMaOAT.tTtjiNM'^AIIai,  648.5S4. 

It  was  admitted  that  Clementson  In  fact 
was  not  acting  for  such  an  undisclosed  prind- 
pal;  audit  follows  that  if  the  plaintiffs' evidence 
was  believed  there  was  no  sale.  There  could 
not  be  one  to  the  supposed  principal  because 
there  was  no  such  party;  and  there  was  not  one 
to  Clementson  because  none  purported  to  be 
made  to  him,  but  on  the  contrary  such  a  sale 
was  expressly  refused  and  excluded.  Edmunds 
V.  Mereh.  Besp.  TYans.  Co. ;  Aborn  v.  Same,  135 
Mass.,  288. 

It  was  suggested  that  this  case  differed  from 
the  one  citeo^ because  there  the  principal  was 
disclosed,  whereas,  here  he  was  not;  and  that 
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mdit  could  Dot  be  suppoBed  to  bare  been 

S'ven  to  an  unknown  person.  We  have  noth- 
g  to  say  as  to  the  weight  which  this  argument 
ought  to  baTe  with  a  jury  .beyond  obeerrtng  that 
the  pUintiffs  had  reason  in  Clementson's  repre- 
sentations for  giving  credit  to  the  Bupposed 
manufacturer.  But  there  is  no  rule  oi  law 
that  makes  it  imposfflble  to  contract  with  oraell 
to  an  unknown  but  existing  party,  and  if  the 
jury  find  that  such  a  sale  was  the  only  one  that 
purports  to  have  been  made,  the  fact  that  it 
failed  does  not  turn  it  into  a  sale  to  the  party 
conducting  the  transaction.  Schmaltz  v.  Avery, 
18  Adolph  &  E.  N.  S.  Q.  B.,  aw,  only  decided 
that  a  man' s  describing  himself  in  a  charter- 
party  as  "agent  fortiiefTei^t"  is  not  sufficient 
to  pTeclude  Dim  from  alleging  that  he  is  the 
freighter.  It  does  hint  that  the  agent  could  not 
be  excluded  by  express  terms  or  by  the  descrip- 
tion of  the  principal,  although  insutQcient  to 
identify  the  individual  dealt  with,  as  happened 
here;  still  less  Uiat  in  favor  of  third  persons  the 
agent  would  be  presumed,  without  evidence,  to 
betheundisclMM  principal,  although  expressly 
excluded.  The  invalidity  of  the  transaction  in 
the  case  at  bar  does  not  depend  upon  fraud  but 
upon  the  fact  that  one  of  the  supposed  parties 
is  wanting,  it  does  not  matter  how.  Fraud  on- 
ly becomes  important,  as  such,  when  a  sale  or 
contract  is  complete  in  itt  formal  elements,  and 
therefore  valid  unless  repudiated,  but  the  right 
is  claimed  to  rescind  it.  It  goes  to  the  motives 
for  making  the  contract,  not  to  its  execution; 
as.  when  a  vendor  expre^y  or  impliedly  repre- 
sents that  he  is  solvent  and  intends  to  pay  for 
gooils.  when  in  fact  he  is  insolvent  and  has  no 
reasonable  expectation  of  pa}ing  for  them;  or, 
being  identified  by  the  leases  and  dealt  with  as 
the  persoDsso  Identifled.  sa^  that  he  Is  A.  when 
in  fact  he  is  B.  But  when  one  of  the  formal 
constituents  of  illegal  transactions  Is  wanting, 
there  is  no  question  of  rescission ;  the  transaction 
is  void  ab  initio;  and  fraud  does  not  impart  to 
it,  against  the  will  of  the  defrauded  party,  a  va- 
lidity that  it  would  not  have  if  the  want  was  due 
to  innocent  mistakes. 

The  sale  being  void  and  not  merely  voidable, 
or  in  simpler  words  there  having  been  no  sale, 
tbe  delivery  to  Clementson  gave  Idm  no  power 
to  convey  a  good  title  to  a  ^najide  purchaser. 
He  bad  not  even  a  defective  title,  atucl  his  new 
possession  did  not  enable  him  to  pledgor  mort- 
gage. The  consideration  in  favor  of  protecting 
bona  fide  dealers  with  persons  in  possession,  in 
cases  like  the  present. was  much  ui^ed  in  '1  haeh- 
«r  V.  Moon,  184  Mass.,  156,  but  did  not  prevail. 
Much  less  can  they  be  allowed  to  prevail  against 
a  lual  title  without  the  intervention  of  statute. 
SteefHom  overruled. 


Caleb  K.  SAWYER 
WUUam  OBB,  Jr. 

AlthoUj^pftFtles  who  have  tostifled  to  a 

fket  <xt  usue,  directly  di«eerna.ble»  are  not 

entitled,  as  matter  of  right,  to  fortify  their 
testimony  by  swearing  to  other  facts  to  make 
their  testimony  more  probably  true,  where 
DO  evidence  is  introduced  to  show  improba- 
bility; yet  this  rule  cannot  be  pressed  so  far 
as  to  exclude  a  document  which  affords 

MASS. 


Independent  evidence  of  the  principal 
fact  alleged,  merely  because  defendant  testiilea 
that  it  does  refer  to  sucb  fact. 

(Woroester-Deokled  October  2ft,  18n.> 

ON  defendant's  exceptions.  Saatained. 
This  was  an  action  on  a  promissory 
note  for  f8,000.  At  tbe  trial  in  the  Superior 
Court  before  Bacon,  J.,  tbe  plaintiif  in  his 
opening  stated  that  the  consiaeration  for  the 
said  note  was  a  release  by  the  plaintiff,  to  the 
defendant,  of  his  interests  in  certain  patents 
and  devises  in  which  they  had  been  jointly 
interested.  Tie  plaintiff  read  said  note  to  the 
jury  and  rested,  without  offmng  any  other 
evidence.  It  was  claimed  on  tbe  part  of  the 
defendant  that  there  was  no  sofflcirat  considera- 
tion for  Haid  note,  and  that  the  con^deration 
therefor  had  failed.  . 

Tbe  defendant  testified  in  bis  own  behalf 
that  he  received  no  consideration  for  said  nole: 
tint  the  plaintiff  had  never  made  any  release 
tobimoi  any  kind;  that  plaintiff  never  bad 
any  claim  against  the  defendant  to  release,  but 
the  note,  together  with  $600  was  given  upon 
plainiiff's  promise  to  deliver  to  the  defendant 
forty  shares  of  tbe  capital  stock  of  tbe  New 
Jersey  Wire  Cloth  Co.,  and  that  the  plaintiff 
was  to  retain  thirty  of  said  shares  as  collateral 
security  for  said  note.  Tbe  defendant  then 
testified  that  tbe  agreement,  a  copy  of  which 
is  hereto  annexed,  marked  A,  related  to  the 
same  transaction  as  tbe  note,  and  that  the  note 
therein  mentioned  was  the  note  in  suit,  and 
that  the  stock  mentioned  in  said  note  and 
agreement  was  the  same;  the  execution  by  the 

Slaintiff  of  tbe  agreement  was  admitted;  the 
efendant  then  offered  the  agreement  in 
evidence  as  an  admission  on  the  part  of  tbe 
plaintiff  of  tbe  actual  consideration  of  said 
note. 

Copy  of  agreement  marked  "  A." 

"Clinton,  June  21.  1880. 

In  consideration  of  $8,500  paid  me  by  Wm. 
Orr,  Jr.,  for  forty  shares  of  the  N.  J.  Wire 
Cloth  Co.'s  stock,  part  of  which  is  held  In  note 
secured  by  said  stock,  I  hereby  promise 
in  case  of  loss  of  said  stock,  either  by  flre  or 
failure  of  said  Co.  to  meet  its  liabilities,  I 
will  make  no  claim  upon  any  other  property  of 
the  said  Wm.  Orr,  Jr.,  provided  the  said 
shares  have  not  been  disposed  of  to  tbe  profit 
and  advantage  of  the  said  Wm.  Orr,  Jr." 

But  tbe  court  exclude  tbe  said  agreement 
as  evidraice  and  tbe  defendant  exceptra. 

Memrti.  •Tohn  W.  Cocoran  and  Herbert 
Parker,  for  defendant: 

The  issue  to  the  hiry  was  upon  the  question 
of  consideration  alone.  Parol  or  other  evi- 
dence was  clearly  admissible,  to  show  the  actual 
consideration  of  the  note.  Howe  v.  Walker, 
4  Gray,  818;  Howard  v.  Oddl.  1  Allen,  88; 
Mnndey.  Lambte,  122  Mass.,  887,  888. 

The  agreement  should  have  been  admitted  as 
evidence  aa  urged  by  the  defendant,  as  an 
admission  made  by  the  plaintiff.  Admissions 
of  a  party  may  be  proved,  although  tliey  relate 
to  a  written  instrument.  Loojnia  v.  Wadhamt, 
8  Gray,  .'S57-662:  Smith  v.  Palmer,  6  Cush.. 
513. 

I  A  party's  own  statements  and  admissions  are 
I  in  all  cases  admissible  in  evidenorazainst  him. 
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although  such  statemeots  and  adraissioDS  may 
inTolve  what  must  necessarily  be  contained  in 
some  writing.  What  a  party  admits  against 
himself  may  be  reasonably  taken  as  true. 
Smith  T.  Paltner,  6  Cuah.,  rm,  521. 

The  weight  and  value  of  the  statements  and 
■adml^ious  will  vair  aocoiding  to  the  circum- 
stances,  and  must  be  determmed  by  tbe  jury. 
Smith  V.  Palmer. 

As  bearing  upon  the  question  of  the  real 
transaction  between  the  parties,  parol  evidence, 
even  of  facts  occurring  after  the  execution  of 
the  document,  the  conadnaliDn  of  which  is  in 
question,  is  admissible.  Howard  v.  OdeU,  i 
Allen,  89. 

The  general  doctrine  is  that  the  declarations 
of  a  party  to  the  suit,  or  of  one  identified  in 
interest  with  him,  areas  ^wiost  such  party, 
admissible  in  evidence.    1  Greenl.  Kv.,  g  171. 

If  there  is  a  dispute  about  facts,  or  the 
credibility  of  a  witness  Is  drawn  in  question, 
■or  a  material  fact  is  left  tn  doubt  by  the  testi- 
mony, or  there  are  inferences  to  be  drawn 
from  facia  in  the  proof,  then  it  will  be  proper 
to  submit  the  matter  to  the  consideration  and 
iletermination  of  the  jury.  Cfavttt  t.  Jfizn- 
^ter  AL,R.E.  Co.,  16  Qray,  506. 

The  plaintifl  had  to  bear  the  burden  of 
proof  of  the  consideTBtlon,  as  he  alleged  it, 
there  being  evidence  offered  to  rebut  the 
prima  facie  case,  established  by  proof  of  the 
note.    Delaiw  v.  Bartlett,  6  Cush.,  364. 

It  is  not  enough  to  show  that  there  was  an 
obligation  on  the  part  of  the  signer.  There 
must  be  evidence  that  the  instrument  was 
given  and  accepted  in  pajrment  or  satisfaction 
of  such  obligation.  Warren  v.  Dur/ee,  126 
Mass..  840,  841. 

The  burden  was  upon  the  plaintiff  to  satiafy 
the  jury  upon  all  the  evidence,  and  by  Uie  pre- 
{)Onderance  of  evidence,  that  there  was  a  con- 
sidexatioo.  Black  Ricer  8av.  Bank  v,  Ed- 
varda,  10  Gray,  S87;  Burnhani  v.  AUen,  1  Gray, 
SCO.  501;  Eitabroi^  v.  Boyle,  1  AUen,  4l8. 

Mr.  Charles  O.  Bteren*.  for  pwntiff: 

The  issues  presented  to  the  Juiy  at  the  trial 
of  this  action  relate  to  the  cot^deration  of  the 
note  declared  on,  whether  there  was  any  con- 
aideration  originally,  or  whether  tiie  original 
consideration  had  wholly  failed.  The  defend- 
ant said  the  note  was  given  upon  plaintiff's 
promise  to  deliver  to  him  certain  stocK,  which 
was  never  delivered,  and  that  he  never  re- 
ceived any  considraation  for  said  note.  The 
agreement  which  was  offered  and  excluded 
contained  nothing  to  prove  or  disprove  this 
statement.  It  related  to  an  entirely  different 
subject,  respecting  which  no  evidence  was 
oS&ndi.  Made  many  months  after  the  note 
nven,  it  could  not  affect  Uie  question  of 
■consideration.  For  the  issues  before  the  jury 
it  was  incompetent,  because  it  presented  new 
qnestions  to  the  jurv  having  no  connection 
with  the  issues  tried;  irrelevant,  because  it 
not  only  related  to  a  distinct  matter,  and 
d^>ended  upon  a  contingency  for  anv  legal 
effect  but  was  entirely  immaterial  to  the  case 
on  trial,  because  without  weight  or  conse- 
quence to  asnst  the  jury  in  their  deliberations, 
and  could  only  tend  to  mislead  them.  At 
least,  after  the  direct,  positive  testimony  of  the 
defendant,  it  was  in  the  discretion  of  the  court 
to  permit  or  refuse  its  submission  to  the  jury. 
166 


Holmes*  J.,  ddlvered  the  oi^niw  of  the 

court: 

The  defendant  set  up  want  or  failure  of  con- 
sideration for  the  note  in  suit.  As  the  first 
step  towards  establishing  the  defense,  it  was 
necessaiy  to  show  what  the  stipulated  considera- 
tion was.  The  defendant  testified  that  the 
note  and  $500  were  given  upon  the  plaintifTs 
promise  to  deliver  to  nim  forty  shares  of  the 
stock  of  the  New  Jersey  Wire  Cloth  Co.  This 
the  plaintifl  now  admits,  but  no  such  admissirai 
was  made  at  the  trial,  and  the  opening  to  the 
jury  on  his  behalf  stated  a  different  oonrideia- 
tion,  so  that  the  defendant's  version  stood 
denied.  The  defendant,  to  fort^  his  state- 
ment, offered  in  evidence  an  agreement  signed 
by  the  plaintiff,  which  began  as  follows:  "  In 
consideiation  of  $3,500  paid  me  by  Wm.  Orr, 
Jr.  for  forty  shares  of  the  N.  J.  Wire  Cloth 
Co.'s  stock,  part  of  which  Is  held  in  note 
secured  by  said  stock."  This  agreement  was 
excluded.  The  plaintifTs  signMuie  was  ad- 
mitted, and  therefore,  if  thedocument  referred 
to  the  note  in  suit,  it  corroborated  the  defend- 
ant's statement  most  effectually.  It  is  true 
that  the  only  testimony  that  the  dqcument  did 
refer  to  this  note  came  from  the  defendant, 
who  hadalieady  tasdfled  directly  to  what  tlie 
consideration  was.  We  do  not  forget  tiut  it 
was  said  in  Delano  v.  Smith  CftariUea,  188 
Mass.,  68,  that  parties  who  have  testified  to  a 
fact  in  issue,  directly  discernible  by  the  senses, 
are  not  entiUed,  as  a  matter  of  right,  to  fortify 
their  testimony  by  swearing  to  other  facts, 
merely  for  the  purpose  of  mft^ng  it  more 
probable  that  what  uwy  said  upon  the  princi- 
pal point  was  true,  when  no  evidence  has  been 
introduced  to  show  improbabiUty.  But  this 
rule  cannot  be  pressed  so  far  as  to  exclude  a 
document  which  on  its  face  suggests  the  prob- 
ability that  it  refers  to  the  note  in  suit,  and 
which,  if  it  does  so,  affords  independent  evi- 
dence of  the  principal  fact  allied,  mmly 
because,  for  greater  security  tlw  (Pendant 
adds  Ids  testimony  that  it  does  refer  to  the  note 
in  (ruth,  as  it  seems  to. 

EKepHm*  nMaintd. 


WflburF.  WHITNEY. 
«. 

Elijah  GROSS  of. 

1.  Upon  the  iaaaeof  negligence  of  defoid- 
ants,  an  offer  to  show  that  loada  like 
In  character  to  the  one  which  caused 
the  injury  complained  of  were  ha^iHa- 
ally  hauled  down  the  hill  where  the 
injury  was  inflicted  by  the  defendants, 
with  the  same  horse  luid  driver,  soeh 
speed  that  the  horse  ooold  not  ocmtrol 
the  load,  U  an  offer  to  prove  the  care- 
less habit  of  the  driver  and  sot  aaqr 
vice  or  habit  of  the  horse. 

2.  Evidence  of  acts  of  negfUgenee  of  de- 
fendants or  their  driver  at  other  times, 
either  in  overloading  th^  wacon,  or 
driving  at  an  unreaawable  speed,  iaaot 
admissible  vcpom  either  isBue,  as  to  the 
vice  of  the  horse  or  earelessnass  sf 
the  driver. 
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mUTs  exceptioiw.  Or^JTuted. 
ia  AH  i^fiioii  m  rci-ovcr  lijimiiges  for 
reiSeivttI  li>  Uk'  pl«iiiiifF  in  conse- 
r  beinj;  LLiruwii  rrom  liis  w;ii?nii  iiy  a 
Willi  (lie  wpgon  of  tbc  ilrft-ml  intjj,  in 
cfty.  Tbc  plfdntiff  rluuneii  iliut  the 
Is  wtre  cureless  lu  driving  thi  ir  horse 
J-  down  u  liEll,  nml  in  ]ouil:ii<;  their 
■  iiMvily  Mint  tJif  hoTsc  coulii  not  con- 

lintiiT,  for  tlir  iiui-[*<i)>ii'  of -^Iinw  iag  ttie 
niid  liiiljil-i  of  ihi'  Imrvc,  .iin!  Ihlt  the 
i«  kiii'vv  Micii'of,  uiid  of  xhi:  elYect  of 
n:  liiir-,1  Hiid  wn^joti  ttown  the  hill  with 
nucli  Liuiructer,  oili.TL'd  to  show,  by 
rt&lHd^J^Qi  time  to  ^m,  Otawrred 
,  dlBlt  tat  tk  long  time  bfefM^  tiie  occB- 
t**Hnn,flnd  immHliiLielyatitfi-iortliere- 
likc  in  character  to  the  one  in^inc^itloD 
liMiilly  iimX  cootinually  l^tnili  li  down 
y  iiii  rit  icndantjj  with  -.n.-li  ir.i-if  and 
oUch  1:1  !-i>t*d  tliBt  the  hinw-  ruiUdnot 
load,  thai  ts,  at  a  like  speed  u>  that 
cuaion  in  que»i'tion.  To  the  exclliBion 
iLimouv  i1ie  pliiintiff  eXc^tecl^, 
NorcVoea  &  Hartww^Od  W.  S. 
itnm  for  plHiiiUif. 

T,  K.  Wbjc,  Geo.  A.  Torray  and 
are.  Jr..  for  di  fi-Miiaiil-'J: 
ust  liimniliri  vii-w  iit'  iIr' iii'iltef  for 
tiff  is  llml  ilif  endt-ntc^  If  iiHi'd  iusliow 
iMtodaatH  were  ha.bif.i!ull\  <  .i-eless. 
[  eompeleQl,  it  mmt  h\'  •  lu^iily  i.oni- 
r  the  dL-fLindnoLi  tn  Miiuw  tbtil  the^ 
Itiuilly  (Mirefxil.  niitt  that  mich  au  acci- 
!r  befort!  liBpiTf-'iMfi.  Hill,  ncithi^r  f»arty 
direct  Lln'  ijiU'iiiiiiu  f  rum  iln'  ''>i\\y  ques- 
*ue.    Wljih  llu"  iiri'*'!!!!'  jirr.  iir<jaiis- 

i  deCoudmit  is  provtn,  Uk-  (question 
it  EE  actiuHiible  iiGgligtiuc'e  iri  to  be  de- 
tbe  chuBCtUMof  Uwit  «ct  or  omiBBlon, 
ly  the  cfaamfrter  ftvr  carp  snd  caution 
(icff  n'lnnl  miiv  sushi  in,  7"'  imey  V, 
Alien,  Ik:,. 

r  jiiiri}- ■(-;in  .-^liinv  ivlml  imik  filiu*  at 
ii'.s,  iiiiil   lliriic'i'  :il':iJ<-   lliiil    iXf  .'<ame 

itiably  K>iik  piiici'  iiL  iLi;^  tL9ui_,  I:i  the 
r  ciia»,  privileie  wn»  denied  to 
idant:    Z<u^  v.  107  Mil'i3.,834; 

l>^i^,u  Ar  ^.  /f  C%..  112  MiifiS,,  455. 
lI'^wiiiL'  i'n^vi*  ili'aitid  ti  like  privilege  to 
litT.  ibiid  tirt'  jirM^isely  oiiiill  Iniirswith 

ii  \-'.\v.  V.  iiofi'iii  &  /..  il.  R. 
ileo,        Moffuire  v.  J/i(ia>*x  R.  B. 
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this  horse  and  wagon  down  this  bill  with  loads 
of  this  cliaracter,  offered  to  show,  bj  persons 
who  had  from  time  to  time  observed  the  foots, 
tliat  for  a  long  time  before  the  occasion  in  ques- 
tion, and  immediately  anterior  thereto,  these 
loads,  like  in  character  to  this  one,  were  habit- 
ually and  continually  hauled  down  this  hill  by 
the  defendants,  with  this  horse  and  driver,  at 
such  speed  that  the  horse  could  not  control  the 
load,  that  is,  at  a  like  speed  to  that  on  the  oc- 
casioii  in  question."  The  Judge  excluded  this 
evi^nce. 

It  is  clear  that,  upon  the  issue  whether,  at  the 
time  of  the  accident,  the  defendants' wagon  was 
so  overloaded  that  their  horse  could  not  control 
it,  evidence  that  the  defendants  had  at  other 
times,  frequently  or  infrequently,  in  like  man- 
ner overlMded  their  wagon,  would  notbecom- 
petent.  The  issue  being  whether  the  defend- 
ants were  negligent  at  one  time,  it  was  not 
competent  to  put  in  evidence  of  like  acts  of 
carelessness  on  their  part  at  other  times.  Oa- 
hagan  v,  Boaton  <£  Lmcell  R.  R.  Vo.,\  Allen, 
187:  Moffuirev.  MiddUwx  R.  R.  Co.,n^'i^^-. 
2S9. 

The  plaintiff  contends,  in  this  court,  that  the 
evidence  was  admissible,  as  tending  to  show  a 
vice  or  haUt  in  the  horse,  and  was  compe- 
tent upon  the  issue  whether,  at  the  time  of 
the  accident,  he  was  going  at  a  rapid  rate  of 
speed.  If  the  plaintiff  had  offered  to  show  that 
the  defendants  had  trained  the  horse  so  that 
when,  in  driving,  he  came  to  this  hill,  he  had 
the  vice  or  habit  of  breaking  into  a  rapid  rate 
of  speed,  this  would  present  a  question  which 
we  need  not  conrider,  because  it  is  not  fairly 
raised  by  this  UU  of  exceptions.  Neither  the 
pleadings  nor  the  bill  of  exceptions  intimate 
that  the  plaintiff  relied  upon  any  vice  or  habit 
of  the  horse  as  contributing  to  the  injury.  The 
offer  was  to  show  that  "Loads  tike  in  character 
to  this  one  were  habitually  and  continually 
hauled  down  this  hill  hy  the  defendants,  with 
this  horse  and  driver,  at  such  speed  that  the 
horse  could  not  control  the  load."  Fairly  in- 
teipreted,  this  is  an  offer  to  prove  the  careless 
habit  of  the  driver,  and  not  any  vice  or  habit 
of  the  horse.  Evidence  of  acts  of  negligence  of 
the  defendants  or  their  driver  at  otner  times, 
either  in  overloading  their  wagon  or  In  driving 
at  an  imreaaonable  rate  of  roeed,  is  not  admis- 
«ble  upon  either  iasue  in  thus  case. 

Ejx^tioru  overruUd. 


atotUK  oomfaaidRl  tiiAt>  vlSlt  dtdvlng  in 
Bdomi  K  baahij^wayin  Ashbum- 
was  run  into  by  n  horw  and  wiigonof 
BClants.  driven 'by  one  nf  iIl«^:  iJefend- 
k  ROing  dowp  tbtr  liilh  )i>id  tLui  thede- 
K&o  was  driviiiB.wjiri  (^nrcK'^s,  because 
n  WW  Ml  ovi  rioudi'd  lb:it  tlie  Uorse 
ficontro]  ir,  ;iii(l  Imjciuhc  he  was  driv- 
n  Ibe  iiill  ui  uii  11  nreiLHOTinble  speed. 
ot  axoeptiouB  stab-^  ili>ir  "Ttir^  pl^t- 
iA  tatpove  of  Blii^wiii;^  ibi'  i::liaracier 
ti  n  the  bcne»  «nd  tbftt  the  ilefend- 
ir  IfHRsr  «ad     OC^^Hh^'^  :arlvlng 


Owen  MAOUIRE 

V. 

Zenas  W.  8TURTBVANT. 

A  clause  in  a  deed, '  'except  a  right  which 
is  reserved  to  draw  water  at  the  well  on 

-  the  west  line  of  said  land."  must  be  in- 
terpreted as  meaning  near  the  west 
line,  or  on  the  west  part  of  the  said  land. 
Where  the  west  line  atarta  at  a  fixed 

Soint  and  runs  thence  by  oourses  and 
istances,  the  well  must  be  deemed  in- 
serted alio  intuitu  for  the  purpose  of 
creating  in  the  grantor  tun  MUMment 
in  the  land. 


(Plymoutb  Decided  October  28, 
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ON  defendant's  exceptions.  Overruled. 
This  is  an  action  of  tort,  in  tbe  nature  of 
trespass  quare  daumm,  commenced  by  writ 
dated  October  8,  18S4. 

It  was  agreed  by  tbe  parties,  at  tbe  time  of 
trial,  that  the  south  end  of  said  west  lineof  the 

I)]aintiff 's  premises  was  at  a  stake  and  stones  in 
ine  of  land  of  one  Samuel  A.  Orr,  and  the  pre- 
cise locatioQ  of  this  stake  and  stones  was  also 
agreed.  It  was  also  agreed  that  there  was  a 
well  upon  tbe  premises,  about  twenty  feet  south- 
erly from  the  highway.  The  plaintiff  did  not 
claim  that  the  c^fendant  bad  ever  committed 
any  act  of  trespass  in  any  part  of  the  premises 
described  in  the  plaintiff's  declar^on,  east  of 
said  well.  The  plaintiff  put  in  evidence  his 
deed  from  Aaron  Hobart. 

Upon  this  evidence,  tbe  defendant  asked  the 
court  to  rule  that,  by  a  legal  construction  of 
said  deed,  tbe  west  line  of  the  plaintiff's  prem- 
ises, beginning  at  a  stake  and  stones  agreed, 
must  extend  through  tbe  center  of  the  well  re- 
ferred to  in  said  deed,  and  that  tbe  plaintiff,  by 
bis  said  deed,  was  estopped  from  claiming  any 
land  west  of  a  line  running  nortberly  from  said 
stake  and  stones,  through  t£e  center  of  said  well, 
to  tbe  highway,  and  could  not  be  permitted  to 
show  by  any  evidence  any  line  extending  anv 
ferther  westerly  than  the  center  of  said  well. 
The  court  refused  so  to  rule. 

Tbe  defendant  alleged  exceptions  to  the  re- 
fusal to  rule  as  requested,  and  to  the  admission 
of  the  testimony  tending  to  show  that  the  west 
line  of  the  plaintiff's  land  extended  forther  west 
than  tbe  center  of  said  well. 
Jfr.  Hosea  BUiwman,  ior  defendant: 
It  Is  a  familiar  rule  that  courses  and  distances 
are  controlled  by  monuments.  Jlotpe  v.  Bast, 
a  Mass.,  882;  Pertiam  v.  Wrad,  6  Mass.,  138; 
Flagg  v.  Thurgton .  18  Pick.  ,150;  Fhwt  v.  Spavld- 
ing,  19  Pick.,  446;  Clark  v.  Jfwwyan.  22  Pick., 
414;  George  v.  Wood,  7  Allen,  16;  Morse  v. 
Bogert,  118  Mass.,  673;  Qalcin  v,  CoUiM,  128 
Mass.,  526;  Woodtcardf.  Nimt,  180  Mass.,  70; 
Detine  v.  Wyman,  131  Mass.,  78. 

And  this  rule  holds  good,  although  the  mon- 
ument is  described  and  referred  to  after  the  de- 
scriptive part  of  the  deed.  Sanborn  v.  Rice,  129 
Mass.,  892;  Milesv.  Barrotrs.  122  Mass.,  6H2. 

Parol  evidence  is  not  admissible  to  vary  this 
construction.  Hoire  v.  Bum,  supra;  Cook  v. 
BtAeock,  7  Cu8b.,528;  Bond  v.  Fay,  13  Allen, 
88;  Hannum  v.  Kingiiey,  10?Maa8.,  860;  Ifen- 
ahawv.  MuUens,  121  Mass.,  147. 

By  the  Court; 

Looking  at  all  the  paris  of  tbe  deed  from  Ho- 
bart to  tbe  plaintiff,  it  is  clear  that  it  was  not 
tbe  intention  of  thepartiea  that  the  well  should 
be  a  monument  fixing  the  west  line  of  the  lot 
conveyed.  It  is  not  mentioned  in  the  descrip- 
tion in  the  jn^ting  part  of  tbe  deed.  The  west 
line  starts  at  a  fixed  point,  where  the  parties 
agree  there  were  a  stake  and  stones,  and  thence 
runs  "north  forty-two  degrees  west,  forty-four 
rods,  to  tbe  fence  at  the  nigh  way."  The  de- 
scription leaves  the  well  on  the  plaintiff's  lot, 
about  eleven  feet  from  the  line. 

The  clause  in  the  latter  part  of  the  deed,"ex- 
cept  a  ti^t,  which  Is  reserved,  to  draw  water 
at  the  well  on  the  west  line  of  said  land,"  was 
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not  intended  to  make  the  well  a  monument;  it 
was  inserted  alio  intuitu,  for  the  purpose  of 
creating  in  the  grantor  an  easement  in  the  plaint- 
iff's land.  If  tbe  well  were  a  monument,  the 
line  would  run  tfarougb  Its  center;  each  party 
would  have  an  equal  right  to  use  it,  and  there 
would  be  no  occasion  for  tbe  grantor  to  reserve 
a  right  to  draw  water  from  it.  In  order  to  car- 
ry into  effect  the  intention  of  the  parties,  tbe 
expression  "on  the  west  line  of  said  land"  must 
be  interpreted  aa  meuiing  near  the  west  line, 
or  on  the  west  part  of  said  land. 
Sxag^iom  overruled. 


COMMONWEALTH  of  Massacbussetts 
c. 

Michael  KERRISSEY. 

If  a  person  keeps  and  uses  premises  for 
the  illegal  sale  or  keeping  of  intoxicating 
liquors  at  any  periitd  of  time  or  on  a 
sinp^le  occasion  covered  by  the  com- 
plaint, he  is  foilty  under  the  statute. 

(Norfolk-Decided  Fetvuary  n,  U8Bi) 

ON  defendant's  exceptions.  Oterrulfd. 
Prosecution  for  the  illegal  keeping  and  sale 
of  intoxicating  liquors,  and  of  maintaining  a 
common  liquor  nuisance. 
Mr.  J.  D.  Eldridffe.  for  defendant. 
Mr.  Ed^r  J.  Sherman*  Atty-Gen.,  for 
Commonwealth ; 

Possession  is  enough  even  if  it  be  but  for  a 
single  occasion  and  for  a  short  time.  Tbe  of- 
fense of  maintaining  a  common  liquor  nuisance 
may  be  committed  by  a  violation  of  tbe  statute 
on  a  single  occasion.  OommonteeaWi  v.  Cogan, 
107  Mass.,  Zn-.Safoe  v.  OaUagwr,  1  AUen,593; 
8anu  V.  Mggiiu,  16  Qtm,  19;  Same  v.  ^ar, 
121  Mass. ,  875;  Same  v.  Oleart/,  100  Mass.,  88i 

By  the  Gonrt: 

A  part  of  the  government  evidence  was  that 
in  Jllarch  26,  18wS,  a  day  covered  by  tbe  com- 
plain t,  the  saloon  of  tbe  defendant  whs  searched 
under  a  search  warrant,  and  a  bottle  of  beer 
found  in  a  cupboard  back  of  his  bar.  The  de- 
fendant asked  the  court  to  rule  that  if  this  rum 
was  kept  for  sale  in  tbe  saloon  by  the  defend- 
ant it  was  not  sufficient  to  convict  tbe  defend- 
ant, unless  the  jury  should  find  that  the  salocw 
was  used  at  other  times  for  the  illegal  keeping 
and  illegal  sale  of  intoxicating  liquor  the  de- 
fendant. 

The  court  could  not  pnnerly  give  tbb  in- 
struction, for  if  the  defeniunt  kept  and  used 
the  premises  for  the  illegal  sale  or  keeping  <^ 
intoxicating  liquors  at  any  period  of  ome,  or 
on  a  single  occasion  covered  oy  the  com^daint, 
he  is  guilty  of  the  offense  charged,  and  it  is  not 
necessary  to  prove  that  be  used  it  for  tbe  ille- 
^  purpose  on  other  days  or  at  other  times. 
Vommonwealth  v.  Cogan,  107  Mass.,  313. 

The  instructionB  aubstantlaUy  to  tbii  effect, 
given  in  answer  to  the  requart  of  the  defendant, 
are  not  open  to  ezceptitm . 
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COMMONWEALTH  of  MassachusettB 
r. 

John  McGRATH. 

1.  To  eonTiet  a  person  of  polygamy  it 
must  be  alleged  and  proved  that  he  had 
a  wife  living  at  the  timo  i^tbe  second 
marriage. 

S.  The  fact  that  a  person  was  alive  at  a 
certain  time  affords  some  presumption 
that  she  was  alive  a  monui  later,  and 
in  tlie  absence  of  other  evidence  it 
would  be  deemed  eondusivet  but  may 
be  affected  by  the  drcouistanceB  of  the 
particular  case. 

3.  In  case  of  a  second  marriage  it  is  for 
the  jury  to  judge  of  the  strength  of  the 
presumption  of  the  innocence  of  de- 
fendant, as  well  as  of  the  continuance 
of  the  life  of  the  former  wife,  in  view  of 
all  the  circumstances  of  the  case. 

(Woroester — Decided  Noi-«mber  M,  U8B.) 

ON  defendant's  exceptions.  Suttained. 
Indictment  for  polygamy. 
The  case  is  sufiicicDtly  stated  in  the  opitiion. 
Me9»rs.  Verry  ta  OasUll.  for  defendant. 
Mr.  X«dgar  J.  Sherman,  AUy-Oen.,  for 
Commonwealth  : 

The  rulings  of  the  court  were  correct.  There 
was  no  variaDCe  between  the  allegations  in  the 
indictment  and  the  proof;  the  difference  In  tlie 
actual  date  of  the  marriage  being  immaterial ; 
the  marriage,  in  fact,  hav&g  been  proved.  P. 
8.,  ch.  314,^  Gommoitwealtit  v.  IhU!ey,Wi 
Mass..  S06;  Barney.  Morgan,  Id.,  806;  Smiev. 
ffaU,  87  Id.,  578. 

The  marriage  of  the  defendant  and  Nettie 
Wilfert  was  sufficiently  proved  by  the  certifi- 
cate from  the  records.  P.  S.,  ch.  146,  ^  28  ; 
P.  3.,  ch.  88.  §  11;  Kennedy  v.  Ih}/le,  10  Al- 
len, 161. 

There  is  no  presumption  of  law  as  to  the  con- 
tinued existence  of  a  person.    It  is  purely  a 

Juestion  of  fact  for  the  jury.  &ff.v.  LuTrUey, 
1  Cox.  C.  C,  274;  8.  v.,  L.  Rep.,  1  C.  C, 
196;  Hyde  Park  v.  Canton,  180  Mass.,  608; 
Be  Phenf^B  TrwU,  L.  R.,  5  Ch.  App.  Cas.,  138; 
Davie  Y.  Briggt,  »7  U.  8..  638,  (bfe.  24,  L.  ed., 
1086);  BexY.  Harbonie.  2  Ad.  &  Ell.,  540; 
Sex  V.  Twyning,  2  Bam.  &  Aid.,  886. 

The  priding  Judge  properly  instructed  the 
jury  as  to  the  burden  of  proof.  While  the  onu» 
probaadi  is  on  the  Oovemment  to  prove  all  the 
material  allegations  in  the  indictment,  and  this 
beyond  a  reasonable  doubt;  yet  if  the  defendant 
sets  in>  any  matter  strictly  in  avoidance,  the 
duty  is  upon  him  to  prove  it,  and  this,  by  the 
better  authority,  by  a  preponderance  of  proof. 
Oomnumtoealth  v.Boffer,  7  Allen,  308  and  cases 
dted;  Whart.  Or.  Ev..  §  881. 

W.  Allen.  J.,  delivered  the  opinion  of  the 
cotnt : 

The  Pub.  8t8.,  ch.  307,  ^  4,  provide  that 
'*  Whoever,  having  a  former  husband  or  wife 
Kving,  marries  another  person , "  shal  1  be  deemed 
guilty  of  polygamy.  To  convict  a  defendant 
of  the  offense,  it  must  be  alleged  and  proved 
that  be  had  a  wife  living  at  the  time  of  the 


sefiond  marriage.  This  is  suflSciently  alleged 
in  the  indictment,  and  the  motion  to  quasli  was 
properly  overruled. 

The  only  exception  to  the  evidence  of  the 
former  marriage  is,  that  there  was  a  variance 
between  the  allegation  and  the  proof.  The  in- 
dictment alleges  a  marriage  on  January  38, 
1880,  and  the  evidence  was  of  a  marriage  on 
Januarj-  24,  1880.  The  allegation  of  the  time 
of  the  marriage  was  not  material,  and  it  was 
not  necessary  to  prove  it  as  laid. 

The  defendant  offered  evidence  to  prove  that 
he  was  married,  in  1876,  to  a  woman  who  was 
alive  within  a  month  of  the  former  marriage 
alleged  in  the  indictment;  and  asked  that  the 
ruling  be  given  that,  if  the  first  wife  was  alive 
a  month  before  said  January  34,  the  presump- 
tion of  law,  in  the  absence  of  evidence  to  the 
contrary,  was  that  she  was  alive  on  that  day, 
and  that  the  jiuy  would  be  warranted  in  ao 
finding.  The  court  instructed  the  jury  that 
there  was  no  presumption  that  she  was  alive  on 
that  day,  but  it  must  be  proved  as  a  fact;  that, 
if  there  was  any  presumption,  it  was  thai  the 
marriage  was  legal.  We  think  that  the  instruc- 
tions given,  with  the  refusal  to  give  those  asked 
for.  were  liable  to  mislead  the  Jury.  The  fact 
that  a  person  is  alive  at  a  certain  time  does  af- 
ford some  presumption  that  he  is  alive  a  month 
later,  as  it  docs  that  he  was  alive  an  hour  or  a 
year  later.  Il  is  evidence  tending  to  prove  that 
fact,  which  in  ordinary  cases,  in  the  absence  of 
other  evidence,  would  be  deemed  conclusive. 
Its  weight,  of  course,  would  be  affected  by  any 
circumstances  affecting  the  probability  of  the 
continuance  of  life  in  particular  cases,  or  ren- 
dering it  probable  that  death  had  occurred; 
and,  in  this  case,  the  fact  of  the  defendant's 
marriage  is  such  a  circumstance.  But  the  ques- 
tion whether  a  person  is  alive  at  a  certain  time, 
whether  a  day  or  a  month  or  a  year  or  any 
period  less  than  seven  years,  after  direct  evi 
dence  that  he  was  living,  is  for  the  jury,  to  be 
determined  by  the  general  presumption  or  prob- 
abUity  of  the  contmuance  of  life,  modified 
the  cntninistaDces  of  the  particular  case.  See, 
ffyde  Parley.  Canton,  180  Mass.,  605;  Kelly 
V.  Drew.  13  Allen,  107;  Sexy.  Twyniiw,  2B.  & 
Aid.,  88«;  Nepean-v.  Knight,  3  M.  &  W.,  884; 
f^ptleyv.  Orierton,  1  H.  L.  Cas.,  488,605; 
Rex  V.  Narboriu,  2  A.  &  E.,  540;  Phene't 
TrvMtt.  L.  a,  5  Ch.  App.  Cas.,  189;  Regina  v. 
LwnUy.  L.  B.  I.  C.  C.  196. 

The  jury  were  to  judge  of  the  strength  of  the 
presumption  of  the  innocence  of  the  defend- 
ant, as  well  as  of  the  continuance  of  ^e  life  of 
his  former  wife,  in  view  of  all  the  circum- 
stances affecting  them.  The  instructions  of  the 
court  were  not  merelv  that  there  was  no  pre- 
sumption of  law,  and  that  the  fact  was  for  the 
jury  to  find  upon  the  evidence,  but  were  in  ^- 
fect  a  ruling  that  the  presumption  of  Innocence 
destroyed  ^e  presumption  of  the  oontintiance 
of  life,  so  that  the  fact  that  the  first  wife  was 
alive  a  month  before  the  second  marriage  was 
not  to  be  considered  as  evidence  that  ^e  was 
living  at  the  time  of  that  marriage.  While 
leaving  the  question  with  the  jury,  the  effect  of 
the  instructions  was  to  withdraw  from  their 
consideration  the  oompetait  and  apparently 
plenary  evidence  upon  which  they  mi^t  deter- 
mine It.  _  , 
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Thomas  MURRAY 
PatrickRILBY. 

1.  Whether  a  conveyance  of  real  estate, 
accompanied  by  an  agreement  by  the 
grantee  to  reconvey  to  the  grantor  on 
condition,  is  a  mortg^afl^  or  a  sale  de- 
pends on  the  Intention  of  the  parties, 
lo  be  ascertained  from  the  whole  trans- 
action as  well  as  from  the  instruments. 

2.  Evidence  in  such  a  case,  where  the 
agreement  to  reconvey  contained  no  un- 
dertaking by  the  grantor  to  pay  the 
money  for  reconveyance,  eacamine^  and 
found  to  warrant  a  flnding  that  the 
unuuaetlon  was  not  Intendod  to  oper- 
ate as  a  mortg»,ge. 

8.  There  ia  no  inconsistency  between  the 
relation  of  landlord  and  tenant  and  that 
of  mortgagor  and  mortgagee;  and  a 
mortflfaflroe  may  maintain  an  action 
against  the  mortgagor  for  use  and  oc- 
enpation  of  the  mortgaged  premises, 
npon  a  contract  to  pay  therefor. 

(Decided  Jauuorr  9. 1880.) 

ON  defendant's  exceptions.  Overruled, 
Complaint  under  Pub.  Htat..  ch.  ITS.  The 
case  was  transferred  to  the  Superior  Court  at 
the  request  of  defendant  upon  a  question  of 
title,  from  the  Second  District  Court  of  Bristol. 

At  the  trial  in  the  Superior  Court  without  a 
Jtuy,  it  appeared  in  evidence  that  the  defend- 
ant on  tiie  17th  day  of  March,  1878,  conveyed 
Uie  demanded  premises  to  the  claimant  by  a 
warranty  deed  in  usual  form  and  Mon  after  re- 
corded; that  oD  the  same  day  the  claimant, 
Murray,  gave  back  a  bond  to  the  defendant, 
which  was  recorded  in  Bristol  County,  No. — 
Registry  of  Deeds,  Feb.  27,  188S,  and  was  as 
follows: 

Know  alt  men  by  these  presents:  That  I, 
Thomas  Murray,  of  Somerset,  in  ttie  County  of 
Bristol,  in  the  Commonwealth  of  Massachusette 
am  held  and  stand  lirmly  bound  unto  Patrick 
Riley,  of  Somerset  aforesaid,  in  ihe  sum  of 
$500  to  be  paid  to  the  said  Patrick  Riley,  his 
executors,  administrators  or  assigns,  to  which 
payment  well  and  truly  to  be  made  I  l^d  my- 
sw,  my  heirs,  executors  and  administrators, 
flrmlv  by  these  presents. 

Witness  my  hand  and  seal.  Dated  the  10th 
day  of  March,  1878. 

The  condition  of  this  obligation  is  such,  that 
if  wiUiln  one  year  from  this  date,  upon  the  re- 
^luest  of  the  said  Patrick  Kiley  or  his  heirs,  ex- 
ecutors or  administrators,  and  the  payment  of 
the  sum  of  $817.81,  lawful  money  of  the  United 
States,  with  interest  on  the  same  at  the  rate  of 
7  per  cent  per  annum,  payable  monthly,  the 
aaid  Thomas  Murrav,  his  heirs,  executors  and 
administrators  shafl  make,  execute  and  deliver 
to  him,  the  said  Patrick  Riley,  his  executors, 
administrators  or  assigns,  a  good  and  valid 
deed  in  fee.  with  customary  covenants  of  war- 
ranty, of  acertaln  parcel  of  land  with  the  build- 
ingstbereon,  bounded  and  described  as  follows, 
to  wit:  situated  on  the  highway  leading  from 
the  Village  of  said  Somerset  to  Labor  in  Vain 
Bridge,  so  called,  and  opposite  the  Catholic 
Church,  and  bounded  on  the  north  by  said 
highway,  on  the  east  \iy  land  of  ThmnasBran- 
170 


non,  on  the  south  by  land  of  heirs  of  Collins 
Chace  wd  on  tlie  west  bv  land  of  the  Monnt 
Hope  Iron  Co. ;  the  premisee  being  then  in  as 
good  condition  as  they  now  are,  neoessair  de- 
cay and  deterioration  excepted;  and  shall  also 
duly  acknowledge  the  same  to  be  his  free  act 
and  deed,  then  this  obligation  above  written 
shall  be  wholly  void  and  of  no  effect,  but  other- 
wise the  same  shall  be  and  remain  in  full  ffnce 
and  virtue. 

Ksecuted  and  delivered. 
(Signed)  Thomas  Murray.  (Seal) 

In  the  presence  of  J.  B.  Slade. 

After  the  execution  of  the  deed  and  bond  the 
defendant  was  and  continued  in  possession  of 
the  demanded  premises,  except  as  hereafter 
stated.  In  August,  1884,  but  after  August  9, 
1884,  the  complainattt  gave  him  a  notice  to  fiuit. 
in  due  form  and  duly  served,  for  non-payment 
of  rent.  No  question  was  rdsed  as  to  the  legal 
service  of  the  notice.  It  appeared  that  the  writ 
was  brought  after  the  expiration  of  the  fourteen 
days  mentioned  in  said  notice. 

Plaintiff  testified  as  follows:  Riley  did  not 
comply  with  the  condition  of  the  bond.  He 
never  paid  or  Itmdered  me  the  amount  he  wsr 
to  pay.  After  the  expiration  of  the  year,  I  told 
him  he  could  live  there  another  year  by  paybig 
as  rent  $6.35  a  month.  He  agreied  to  pay  Uiat 
as  rent.  He  didn't  pay  the  luU  amount  that 
year.  He  paid  in  all  that  year  $70.  After  Qutt 
the  rent  was  cut  down  to  $6  a  month.  He  said 
it  was  enough,  and  paid  it  all  along  tmtU  last 
August.  The  rent  day  was  the  sectmd  Saturday 
of  each  month.  He  paid  in  July  the  rent  up 
to  then,  and  this  was  the  last  payment. 

Other  witoesses  testified  to  various  oocanons 
between  1878  and  1884  in  which  Riley  paid  rent 
to  Murray.  It  also  appeared  that  before  said 
deed  was  given,  Murray  held  a  first  mortgage 
of  $600  on  the  land  and  estate  in  question,  ami 
one  Brannon,  a  second  mortgage  of  $40,  and 
that  Riley  owed  sundry  debts  for  which  hfe 
property  was  attached.  A  default  in  the  con- 
dition of  Murray's  mortage  had  arisen.  At 
the  time  Riley  gave  the  deed  first  mentioDed 
and  as  part  of  the  consideration  thereof.  Mur- 
ray paid  up  the  second  mortgage  and  said  debte. 
The  mortgage  mentioned  in  said  deed  was  the 
first  mortgage. 

It  also  appeared  in  evidence  that  in  1882. 
Murray  put  on  an  addition  to  the  house  at  an 
expense  of  $S20,  thus  making  an  additional 
tenement  in  the  house  which  Murrav  raited 
and  received  the  rent  of  afterwards.  'Tlie  prop- 
erty was  always  taxed  to  Murray  and  was  in- 
sured by  MiUTOT'  at  his  own  expense.  The  de- 
fendant testitled  that  the  amounts  paid  by  him 
were  paid  as  Interest,  and  denied  that  he  agreed 
to  pay  rent.  If  the  deed  and  bond  consatated 
a  mortgage,  there  was  no  evidence  of  any  fore- 
closure thereof. 

Upon  this  evidence  the  defendant  requested 
the  court  to  rule  that  the  deed  and  the  bond 
back  constituted  a  mortgage;  and  tfaatfinasmudi 
as  there  never  bad  been  any  foreclosure  of  the 
same,  the  parties  stUl  stood  in  the  relatim  of 
mortgagor  and  mortgagee,  and  the  msrtMgte 
never  having  been  in  actual  possession  m  tbe 
demanded  premises,  this  action  could  not  be 
maintained. 

The  court  declined  so  to  rule,  and  fotmd  as 
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1.  That  the  transaction  of  March  15,  1878, 
relative  to  the  deed  and  the  bond,  was  not  in- 
tended bv  the  parties  to  operate  as  a  mortgase, 
and  the  deed  absolute  in  form  was  not  intended 
for  a  deed  of  defeasance. 

2.  There  was  a  parol  contract  between  the 
parties  at  the  expiration  of  the  yesj  mentioDed 
in  said  bond,  by  the  force  of  which  the  defend- 
ant became  ana  was  tenant  at  will  of  the  com- 
plainant in  the  premises  in  question,  and  the 
recGwniised  relation  of  landlord  and  toiant  ex- 
lateo  between  the  parties  up  to  and  at  the  date 
of  the  writ. 

The  court  found  and  ordered  judgment  for 
tfae  complainant.  To  the  refusal  of  the  court 
to  rule  as  above  requested,  the  defendant  ex- 
cepted. 

Masn.  CDmminifS  A  McDononflflif  for 

defendant : 

Tbe  deed  and  tiie  bond,  \akm  together,  are 
in  themselves  the  onlv  evidence  to  oe  consid- 
ered, in  searching  for  the  intention  of  the  parties 
to  the  transaction.  King  v.  King,  7  Mass., 
498;  Gary  v.  Raumn,  8  Mass.,  159;  Harlow  v. 
Thmna$,  15  Pick.,  M. 

Suppose,  for  illustration,  that  the  evidence  of 
the  eontraict  had  been  an  ordinuy  mortgage 
deed,  could  the  ooort  then  have  found  as  a  fact 
that  tfae  parties  did  not  intend  to  have  it  operate 
as  a  mcwtgage?  And  yet,  tbe  legal  effect  of 
the  ttanaaction  of  March  17,  ISTO,  relative  to 
the  deed  and  the  bond,  was  the  same  as  that  of 
an  ordinaiT  mortgage  deed.  Pub.  Btat.,  ch. 
182,  §  44;  Nvfjeiit  v.  Riley,  1  Met.,  117  ;  Mur- 
jAy  T.  CttOey.  1  Allen,  107;  Bayley  v.  Bailey, 
6  any,  006. 

Whatever  may  have  been  the  Intention  of 
tbe  parties,  it  cannot  operate  to  defeat  the  legal 
eflectof  thetransactioo,  Bayley    Bailey, tupra. 

Ilie  bond  contained  all  the  requisites  necessa- 
ry to  constitute  a  defeasance.  It  was  executed 
ud  delivered  at  the  same  time  with  the  deed; 
it  related  to  the  same  subject  matter;  it  was  be- 
tween tbe  same  parties;  It  was  under  seal  and  of 
■s  liigh  a  nature  as  the  deed  itself.  Harriatm 
V.  TViwteM,  IS  Mass.,  466 ;  Murphy  v.  Galley, 
supi-a. 

Siace  there  was  never  any  foreclosure  under 
the  statute,  the  relation  of  mortgagor  and  mort- 
gagee existed  at  the  time  of  the  oeginning  of 
thfi  action.   Pub.  Stat.,  ch.  181,  §^  1,  2. 

Mettra.  Jammm  M.  Morton  and  Alftred 
H.  Hood  (Fall  River),  for  plaintiff: 

Whether  tbe  transaction  of  March  16  was  a 
mortgage  or  was  a  sale  and  agreement  to  re- 
convey  depended  upon  the  intention  of  the 
parties.  Flagg  v.  Mann,  14  Pick.,  467.  478, 
480;  GampbeU  v.  Dearborn,  100  Mass.,  141; 
TVoto  V.  Berry,  118  Mass.,  147. 

The  court  below  has  found  as  a  fact  that 
tbe  deed  and  bond  were  not  intended  to  consti- 
tute a  mortgage,  and  such  finding  will  not  be 
revised  here.  Sheffield  v.  Otit,  107  Mass.,  382; 
Baefcue  v.  Chapman,  111  Mass.,  886;  Sdmvnd- 
lon  V.  Brie,  188  Mass.,  189. 

Devenaii  J.,  delivered  the  opinion  of  the 
court: 

liie  Superior  Court  having  found  as  a  fact 
that  the  deed  and  the  bond  to  reconvey  were 
not  intended  to  and  did  not  constitute  a  mort- 
B.  such  finding  will  not  be  here  revised,  un- 
i  it  shall  be  seen,  as  matter  of  law,  that  H 
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could  not  properly  have  been  made.  Sh^ffidd 
V.  Otis,  107  Mass.,  882;  Edmundma  t.  Brie, 
186  Mass.,  188. 

Whethw  the  transaction  by  which  the  de- 
fendant conveyed  to  the  plaintiff  the  premises 
in  question,  receiving  in  return  an  ju^reement  to 
reconvey  on  the  performance  oi  a  certain 
condition,  was  a  mortgage  or  sale  depended  on 
tbe  intention  of  the  parties,  to  be  ascertained 
from  the  whole  character  of  the  transaction,  as 
well  as  from  tbe  expressions  in  tbe  iDstniments 
themselves.  Undoubtedly  those  expreaaions 
might  be  so  clear  In  the  conveyance  as  to  leave 
nothing  for  construction,  as  ii  the  whole  con- 
tract had  been  embraced  in  an  ordinary  mort- 
gage deed  with  tbe  usual  provisions,  showing 
that  such  conveyance  was  in  truth  only  security 
for  a  loan.  Where  it  appeared  from  an  instru- 
ment, executed  contemporaneously  between 
grantor  and  grantee,  that  the  grantor  bad  a 
right  to  "redeem"  the  es^,  and  agreed  to  "re- 
fund" the  money  advanced,  it  was  held  to  be 
necessarily  a  mortgage.  Bayley  v.  Bailey,  6 
Gray,  506. 

Where  it  was  agreed  that  if  the  party  en- 
titled to  reconveyance  should  fail  to  pay  at 
the  time  spedfled,  the  deed  should  be  abso- 
lute "with  no  further  right  of  redemption;" 
it  was  also  held  that  the  iiUentto  make  a  mort- 
gage  was  clear,  as  a  right  of  redemption  nec- 
essarily implied  that  a  mortgage  interest  was 
all  that  was  conv«red,  Murmy  t.  OaUey,  1 
AUen,  107. 

Where  language  Is  not  explicit,  and  thus 
controlling  any  circumstances  attending  the 
transaction,  it  is  competent  to  determine  from 
these  and  the  expres^ons  used  In  remid  there- 
to what  the  intention  is.  Conversely,  it  may 
thus  be  shown  that  a  deed  absolute  in  form  is 
really  a  security  for  a  loan.  Fuigg  v.  Mann,  14 
Pick.,  467,  480;  Campbell  v.  iJwrftpm,  109 
Mass.,  141;  Haatam  v.  Barrett,  115  Mass.,  256. 

The  plaintiff  in  the  case  at  bar  had  held  an 
earlier  mortgage  on  this  property;  the  defendant 
bad  made  a  second  mortgage  thereon  to  anoth- 
er person,  and  owed  debts  for  which  his  equity 
of  redemption  was  under  attachment.  The 
second  mortgage  and  these  debts  were  paid  by 
the  plaintiff.  The  deed  was  then  made  to  the 
plaintiff  who,  on  the  same  day,  gave  the  bond 
to  reconvey  on  payment  of  a  specified  sum. 
There  was  no  agreement  by  th^  defendant  to 
pay  the  money  for  reconveyance,  nor  are  there 
any  expressions  to  be  found  in  the  bond  which 
inalcate  that  there  was  any  loan  of  -  money  for 
which  the  deed  was  held  as  security.  Where 
the  intent  that  a  transaction  shall  constitute  a 
mortgage  is  not  clear,  the  fact  that  there  is  no 
collateral  undertaking  to  pay  the  money  is  im- 
portant. As,  iu  such  case,  the  holder  of  the  es- 
tate must  bear  the  lose  if  property  depreciates, 
it  is  equitable  that  he  should  have  the  profit 
arising  from  any  subsequent  advance  in  the  val- 
ue of  the  estate,  if  the  terms  of  the  bond  are  not 
complied  with. 

The  court  might  properly  have  found  that 
the  transaction  as  to  the  deed  and  bond  was  not 
intended  to  and  did  not  operate  as  a  mor^ge. 

But  if  the  transaction  could  have  been  treated 
as  a  mortga^,  the  finding  of  the  court  In  favor 
of  the  plamtiff  was  still  correct.  Even  if  the 
only  title  of  tlie  plaintiff  was  thA|  of  mort- 
gagee, it  was  proved  thag,^^^^^@^^^ 
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his  tenant  at  will  at  the  expiration  of  the  time 
mentioned  in  the  twod,  an^reed  to  pay  and  did 
pay  rent  for  the  premises,  and  that  the  relation 
of  landlord  and  tenant  existed  between  them  at 
thedat«of  the  writ;  and,  further,  that  a  form- 
al notice  to  quit  for  non-payment  of  rent  had 
been  served  on  the  defendant.  There  was 
nothing  inconsistent  between  this  relation  and 
that  of  mortgagor  and  moitfjagee.  If  any  part 
of  the  mortgage  debt  remained  due,  the  mort- 
gagee would  take  the  renlA  recovered  in  trust 
for  and  to  apply  towards  its  payment.  Wheth- 
er, in  the  absence  of  any  agreement  for  pay- 
ment, the  mortgagee  may  maintain  an  action 
against  the  mortgagor  for  use  and  occupation 
of  the  mortgaged  premises  has  been  doubted; 
bat  Uiat  be  may  maintain  such  an  action  upon 
a  contract  to  pay  therefor  has  not  been  ques- 
tioned.   Morte  V.  MeiTitt,  110  Mass.,  458. 

Upon  the  finding  that  the  relation  of  land- 
lord and  tenant  existed  and  that  the  proceed- 
ings necessary  to  eject  a  tenant  for  non-pay- 
ment of  rent  had  taken  place,  judgment  was 
properly  rendered  for  the  plaintiff. 

£j'ceptioiuowiTuted. 


WfUiam  M,  OSBORNE.  Chairman  of  Special 
Committee  of  Common  Council.  PeHtiener, 

V. 

George  A.  WIL80N. 

1.  When  it  appears  that,  since  a  case 
was  commenced*  such  changes  have 
taken  place  that  the  questions  involved 
are  moot  questions  having  no  practical 
bearing  on  the  case,  they  will  not  be 
considered. 

2.  When  the  members  of  a.  water  board 
whose  conduct  is  to  be  investigated  by 
a  committee  of  the  council  have  been 
removed  from  ofilce,  and  the  only  ob- 
ject of  a  further  investigation  is  to  pro- 
cure evidence  to  be  used  in  another  suit, 
a  petitioii  to  compel  the  attendance  of 
witnesses  before  the  committee  will  be 
denied. 

S.  A  party  to  such  suit  should  not  be 
thus  compelled  to  furnish  evidence 
agrainst  himself  to  be  used  in  a  suit 
against  him. 

(Suffolk  Decided  March  1,1886.) 

pETITIONi  to  a  Justice  of  this  court  by  a 
X  Committee  of  the  Common  Council  of  Bos- 
ton charged  with  tho  investigation  of  the  facts 
relating  to  the  purchase,  by  Uie  water  board,  of 
land  on  Fiaher  Hill,  praying  that  he  ^ill  com- 
pel the  attendance  and  testimony  of  Qeorge  A. 
Wilson  before  the  committee.  Denied. 
Mr.  R.  H.  Mortfe,  Jr.*  for  the  committee: 
Pub.  Stat.  ch.  \m,  §  7  provides : 
Witnesses  may  be  summoned  to  attend  and 
te^fy,  and  to  produce  hooks  and  inpers  before 
a  city  council,  or  either  branch  thereof  or  a 
joint  or  special  committee  of  Ae  same,  or  either 
branch  thereof,  or  a  board  of  selectmen,  at  any 
hearing  before  either  of  them  as  to  matters 
within  their  respective  jurisdictions,  and  such 
witnesses  shall  be  summoned  in  the  same  man- 
ner, be  paid  the  same  fees  and  be  sabjMstto  the 

m 


same  penalities  for  default  as  witnesses  before 

Police  Courts.  The  presiding  officer  of  sudi 
council  or  of  either  branch  thereof,  and  any 
member  of  such  committee  or  Ixiard  of  select- 
men may  administer  oaths  to  witnesses  appear- 
ing before  such  council  or  eithcs*  bmncb  tnere- 
of ,  or  any  such  committee  or  board,  Te^)ect- 
ivdj-. 

The  common  council  of  a  city  has  no  power 
to  commit  or  punish  for  contempt  and  so  much 
of  Stat.  1868,  ch.  158,  as  undertook  to  confer 
that  authority  was  unconstitutional  and  vtad. 
Wliitcmtib'8  am,  187C,  120  Mass.,  118. 

Subsequently  to  this  decision  Stat. ,  1888,  ch. 
195,  was  enacted.  This  statute  provides:  ''Any 
Justice  of  the  Supreme  Judicial  Court  or  the 
Superior  Court,  eitber  in  term  time  or  vacation, 
upon  the  application  of  any  tribunal  having 
authority  to  summon  but  not  power  to  com- 
pel the  attendance  of  witnesses  and  the  giving 
of  testimony  before  it,  may,  in  its  discretion, 
compel  the*  attendance  of  such  witnesses  and 
the  giving  of  testimony  before  any  such  tribu- 
nal m  the  same  manner  and  to  the  same  extent 
as  before  said  courts,"  Tlie  jnesent  petition  is 
made  under  tfats  last  named  statute. 

This  committee  is  a  "tribunal  having  au- 
thority to  summon  but  not  power  to  compel 
tlte  attendance  of  witnesses  and  the  giving  of 
testimony  before  it"  wiUiin  the  mining  of 
Stat.,  1888,  ch.  195. 

The  grand  jury  was  already  protected  1^  the 
decision  of  thu  rourt  that  a  witness  refusing  to 
testify  before  it  might  be  punished  by  the  court 
for  contempt.   Jfmrd  v.  Pxeree,  8  Cush.,  8S8. 

And  a  distinct  statute  provision  covered  cases 
before  masters  in  chancery,  auditors  and  coun- 
ty commissioners.   Pub.  Stat.,  chap.  1^,  §  fi. 

Tbe  power  of  justices  of  the  peace  to  punish 
for  contempts  has  generally  been  recognized. 
CMTke'a  Cttte,  18  Cush.,  820;  Ftper  v.  Fiermm, 
3  Gray,  180;  State  v.  Gopp,  15  N.  H.,  212;  Be 
Co^r,  83  Vt.,  358. 

The  subject  of  inquiry  committed  by  the 
Common  Council  to  its  committee  was  withio 
tbe  Jurisdiction  of  tbe  council;  it  was  tbe  in- 
vestigation of  the  facts  relating  to  the  "P^* 
chase  of  two  pieces  of  land  on  Ffaber  Hill  in 
Brookline,  by  the  water  board  of  Boston, 
for  tbe  high  service  system."  Stat.,  Itl54,  ch. 
448,  ^§  87,  61;  Stat.,  1885,  ch.  886.  1.  See, 
Stat.,  1846.  ch.  167;  Stat.,  1849,  ch.  187;  Stat.. 
1864,  ch.  371;  Stat.,  1866,  ch.  181;  Stat., 1871. 
cb.  186;  Stat.,  1872,  ch.  177;  Stat.,  1873,  ch.  887: 
Stat.,  1881,  ch.  138;  Stat.,  1875,  ch.  80. 

Chapter  37  Rev.  Ordinances  Ci^  of  Boston, 
1888,  provides  for  the  eataUishment  tA  a  wattf 
board. 

Public  Stat.,  ch.  306,  %  10,  provides  far  the 
punishment  of  any  executive,  legislative  or  ja- 
dicial  officer  "who  corruptly  accepts  a  gift  of 
gratuity,  or  a  promise  to  make  a  gift,  or  to  do 
an  act  beneficial  to  such  officer,"  under  ao 
agreement  that  his  official  action  shall  be  influ- 
enced thereby. 

Section  11  provides  a  penalty  for  <^dals 
"authorized  to  procure  materials,  au^dies  or 
other  articles,  either  by  purchase  or  contract," 
etc.,  who  shall  take  commissions,  etc 

Section  13  imposes  a  penalty  on  any  member 
of  any  municipal  board  of  a  city  who  is  p^ 
sonally  interested  in  any  contract  made  by  the 
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Wilson  was  a  material  witnese  in  this  in- 
quiry, and  the  court  might  properly,  in  its  dis- 
cretion, compel  bis  attendance  and  testimoDV. 

Stat..  1883,  cb.  195,  is  constitutional.  The 
court  will  not  declare  a  statute  unconstitutional 
unless  it  clearly  vit^tes  a  provision  of  the  Con- 
stitution. Commonwealth  v.  Sac,  Bank,  S  Allen, 
482;  CommoMiieaWt  t.  BuUer,  14  Rep.,  442;  M. 
7.         Wilt  Co,  V.  Brtmn,  18  Rep.,  591. 

The  only  constitutional  ri^bt  which  it  can  be 
claimed  thiat  this  statute  infringes  is  that  secured 
by  the  12th  article  of  the  Declaration  of  Rights: 
"  No  subject  shall  be  arrested,  imprisoned,  de- 
spoiled or  deprived  of  his  property,  immuni- 
ties or  privileges,  put  out  oi  the  protection  of 
the  law,  exiled  or  deprived  of  his  life,  liberty 
or  e^ate,  but  by  the  judgment  of  his  peers  or 
the  law  iA  the  bnd."  But  the  power  to  com- 
mit tfxt  contempt  has  always  existed  in  the 
higher  courts  of  justice  and  is  part  of  the  law 
of  the  land  within  the  meaning  of  Mama 
Charta  and  of  our  Declaration  of  Rights.  Wtiit- 
tomyt  Case,  120  Mass.,  118,  citing  Bac.  Abr. 
Courts,  E.;  Be  J'^mandet,  6  H.  &  N.,  717;  10 
C.  B.  K.  S.,  3;  £e  Chiiea,  22  Wall..  157  (89 
r.  S.,  bk.  22,  L.  ed.,  819);  Odrtwrighft  Cote, 
114  Mass.,  230. 

So  it  has  been  held  tliat  the  House  of  Repre- 
sentatives of  Massachusetts  bad  such  power  so 
far  as  it  was  expressly  conferred  by  the  Con- 
stitution, ch.  1,  ^  8,  arts.  10,  11 ;  Bumham  v. 
Morritaey,  14  Gray,  228. 

On  tbe<rther  himd,  it  ia  well  settled  that  leg- 
islative bodies  not  exerdung  judicial  functions 
and  not  expressly  authorize  by  the  Constitu- 
tion, have  not  the  power  to  punish  for  con- 
tempt. It  has  been  so  held  in  the  case  of  the 
House  of  Remesentativea  of  the  United  States. 
Kilbourn  t.  ITumpton,  108  U.  8.,  168  (bk.  26, 
L.  ed..877). 

And  of  the  Senate  of  the  State  of  New  York. 
P»pte  T.  Keeter,  f&  Hon,  668. 

And  of  the  common  council  of  the  City  of 
Boston.     Whiteomb't  Gate,  tupra. 

But  it  is  entirely  competent  for  the  Legisla- 
ture from  time  to*  time  to  enlarge  and  vary  the 
jtuisdiction  of  the  courts,  and  to  provide  new 
tribunals,  instrumentalities  and  methods  for  the 
discovery  of  truth.  See,  Const  Mass.,  part  2, 
ch.  1,  ^  8. 

Special  reliance  may  be  made  on  the  New 
York  Statute  and  cases.  N.  Y.  Stat..  1855,  ch 
20;  Brigoi  v.  Maekeilar,  2  Abb.  Pr.,80;  Brigga 
T.  jraeMU,2Abb.Pr..l56. 

New  York  Stat.,  I860,  ch.  89,  1,  2,  is  sub- 
stantially the  same  as  Stat.,  1856,  ch.  20.  so  far 
as  the  quQStion  of  ctuwtltutlonality  la  concerned. 

An  application  under  tfae  Rev.  Stat,  of  Wis., 
§  4066,  p.  900,  was  granted  by  the  court.  StcOe 
v.  Xon*dafo.  48  Wis.,  848.  See  also.  Rev.  Stat, 
of  N.  J.,  1888,  ^  2;  Ind.  K  S.,  ^  428. 

Memrt.  Aaenstos  Rum  and  Seth  J. 
Thorn for  aefendant: 

It  is  the  settled  law  of  this  Commonwealth 
that  a  committee  of  the  common  council  or 
hoard  of  aldermen,  or  uf  any  such  municipal 
board,  is  not  a  tribunal  invested  with  any  ju- 
dicial power  of  judicial  functions.  Wkitamtb't 
Case,  120  Mass.,  118,  123. 

The  powers  of  committees  of  the  national 
L^islature  and  those  of  either  house  of  the 
supreme  legislative  bodies  of  a  State  to  compel 
any  person  to  attend  or  be  examined  as  a  wit- 


nesB  Is  limited  to  examinations  occurring  in 
course  of  some  investigation  ordered  for  the 
purpose  of  obtaining  information  necessary 
and  proper  to  enable  such  bodies  to  legislate, 
or  to  take  some  action  within  the  exercise  of 
their  constitutional  powers.  KiSiourn  v.  Thomp' 
mn.  103  U.  S.,  188  (bk.  26,  L.  ed.  877);  KeeUr 
v.  People,  N.  Y.  Ct.  App.,  Oct.  6.  1885, 1  Cent. 
Rep..  167. 

In  the  government  of  this  ComraonweaUfa  one 
department  caanot  exercise  the  functions  of 
another  department  Const,  of  Mass.,  Bill  <rf 
Rights,  S  aXX. 

Lpon  the  subject  of  this  investigation,  to 
wit:  a  purchase  of  two  pieces  of  land  for  the 
extensum  of  the  high  service  system,  the  com- 
mon council  had  no  power  to  legislate.  The 
Legislature  of  the  Commonwealth  had  dele- 
gated the  whole  subject  to  the  City  of  Boston, 
"brand  through  the  agency  of  the  Boston 
Water  Board."   See.  Acta  of  1881.  ch.  139. 

BIoFtotit  CK  J.,  delivered  the  opinion  of  the 

court  ; 

It  appears  by  public  events,  of  which  the 
court  may  take  judicial  notice  and  by  admis- 
sions of  the  counsel  at  the  bar,  that  since  this 
case  was  commenced  such  changes  have  taken 
place  in  the  state  of  things  that  the  principal 
questions  argued  have  become  little  more  tlian 
mere  moot  questions,  which  have  no  practical 
bearing  upon  tlw  decision  of  the  case.  The  pe- 
tition tB  brought  under  the  Statute  of  1888,  eh. 
195,  by  the  Chairman  of  a  Special  Committee 
of  the  Common  Councll.of  Boston  for  the  year 
1885.  This  Committee  was  appointed  under  an 
order  of  the  common  council  passed  June  4, 
1885,  which  is  as  follows:  "Ordered,  that  a 
special  committee  of  five  members  be  appoint- 
ed by  the  chair  to  investigate  and  report  to  the 
council  all  the  facts  relating  to  the  recent  pur- 
chase by  the  water  board  of  two  piecea  of  und 
on  Fisher  Hill,  in  Brookline,  for  the  extension 
of  the  high  service  system." 

The  common  council  of  1885  has  ceased  to 
exist,  and  its  committee  has  no  further  power 
to  conduct  any  investigation.  But  if  this  is  not 
an  insuperable  obstacle  in  the  way  of  nudntain- 
ing  this  petition,  there  are  other  facts  which 
show  that  the  raayer  of  the  petitioner  should  not 
be  granted.  The  members  of  the  water  board 
whose  conduct  was  to  be  investigated,  have 
been  removed  from  office,  and  tne  city  has 
brought  a  suit  against  Wilson  and  W.  A.  Sim- 
mons to  recover  money  alleged  to  have  been 
fraudulently  obtained  by  them  in  the  purchase 
and  sale  of  the  two  pieces  of  land  on  Fisher 
hill.  The  only  object  which  would  be  accom- 
plished by  a  further  Investigation  is  to  procure 
evidence  to  be  used  in  this  suit.  The  Statute  of 
18^  leaves  it  entirely  to  the  discretion  of  the 
justice  to  whom  the  application  is  made, 
whether  he  shall  issue  an  order  compelling  the 
witness  to  testify.  In  this  case,  the  Jtistice  to 
whom  the  petition  was  presented  has  reserved, 
not  merely  the  question  of  the  constitutionality 
of  the  statute,  but  tiie  whole  question,  whether, 
in  the  discretion  of  the  court,  Wilson  should  be 
compelled  to  testify.  If  we  assume,  in  favor 
of  the  petitioner,  that  the  statute  is  constitu- 
tional and  applicable  to  the  case,  yet  we  are 
clearly  of  opinion  that,  as  the  case  now  stands, 
it  would  not  be  the  exercise  of  V^rhe  Ja«| 
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discretion  to  compel  the  witness  to  testify.  He 
would  thus  be  compelled  to  disclose  in  aavaDce 
his  defense,  and  to  furnish  evidence  against 
himself  to  be  used  in  a  suit  against  him.  In  that 
suit  the  city  may  file  interrogatories  to  the  de- 
fendants or  examine  them  a8\  witnesses,  but  it 
would  be  uujuBt  to  Wilson  and  giving  the  city 
an  unfair  advantage  to  compel  him  to  appear 
and  testify  before  a  committee  representing  the 
plaintiff  in  that  suit. 

Without  fomidering  the  other  questions  raised 
in  tfu  ease,  we  are  of  opinion  that  in  the  exercise 
of  the  discretion  of  the  court  or  of  any  Justice, 
the  prayer  the  petilitmer  ought  not  to  be 
granted. 


COHHONWEALTH  of  Massachusetts 
e. 

Eari  WACHENDOBF. 

In  aproseentloB  brought  under  g  1,  Stat. 
18BS,  chap.  90,  which  provides  tb&t  no  per- 
son shall  sell  or  expose  or  keep  for  sale 
■pirituou*  or  intoxicating  liquor*  ex- 
cept as  authorized  in  this  chapter,  de- 
fendant is  not  necessarily  the  seller 
when  the  sale  proved  was  made  hy  a 
servant  without  his  knowledge,  in  op- 
position to  his  will  and  contrary  to 
bis  dlreetiona. 

(SuffoU— Decided  Fetn-uary  26.  ISM.) 

ON  defendant's  exceptions.  Sustained. 
Criminal  prosecution  for  sale  of  intoxicating 
liquors  at  a  tame  of  the  day  prohibited  by  con- 
ditions in  the  license. 

The  facts  are  sufSciently  stated  in  the 
opinion. 

Mr.  Angnstus  Rnss*  for  defendant: 

The  rule  here  stated  is  too  well  settled  to 
need  further  citation;  but  that  the  sale  by  the 
defendant's  servant  or  agent  is  only  prima 
facte  e^dence  of  the  assent  of  the  employer 
and  ma^  be  rebutted  has  also  been  settled  by 
the  decisions  in:  Bex  v.  Almon,  5  Burr.,  3666; 
Verona  Cent.  C.  Co.  v.  Murtaugk.  50  N.  Y., 
314,  819;  Barnes  v.  State.  19  Conn.,  S98,  406; 
State  V.  Wentwo7ih,  66  Me.,  234,  240. 

Mr.  Edgar  J.  Sherman,  Atty-Qen.,  for 
Commonwealth: 

The  ruling  of  the  court  was  correct.  The 
instructions  of  the  preying  Justice  were  clear- 
ly correct;  one  having  a  license  mnst,  at  his 
peri],  keep  within  the  terms  thereof.  It  was 
the  duty  of  the  defendant,  not  only  to  instruct 
his  servants  as  to  the  time  during  which  sales 
of  intoxicating  liquor  .might,  under  his  license, 
be  legally  miue,  but  also  to  see  that  such  in- 
structioDS  were  obeyed  and  followed..  No  cir- 
cumstances were  shown  which  relieved  the  de- 
fendant from  the  re^nsibility  for  the  wrong- 
ful act.  Commonvaealth  v.  Holmes,  119  Mass., 
195  ;  Stime  v.  Uhrig,  188  Mass.,  492  ;  Same  v. 
Barnes,  138  Mass.,  511  and  cases  cited;  Oeorge 
V.  Qolm,  138  Mass.,  380;  CommomBealth  v. 
JW&V,  1  New  Eng.  Rep.,  884  {flnU). 

Horton,  Ch,  J.,  delivered  the  oi^ion  of 
the  court: 

The  complaint  charges  that  the  defendant,  on 
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October  8,  1885,  unlawfully  sold  intoxicating 
liquors  between  the  hours  of  11  at  night  and 
6  in  the  mornhi^.    Stat.,  1886,  chap.  90,  g  1. 

At  the  trial  tt  appeared  that  the  defendant 
kept  a  restaurant  and  saloon  and  that  he  had  a 
license,  one  of  the  conditions  of  which  was 
that  no  sale  of  spirituous  or  intoxicating  Uqutns 
diould  be  made  therein  between  the  boura  of 
11  at  night  and  6  In  the  morning.  There  was 
evidence  tending  to  show  a  sale,  by  one  of  the 
defendant's  witnesses,  of  a  bottle  of  Bass'  ale 
after  11  o'clock  at  night  on  the  day  named  in 
the  (X)mplaint.  The  defendant  introduced 
evidence  to  show  that  he  had  given  strict 
orders  to  close  the  sale  of  intoxicating  liquors 
at  11  o'clock  at  night,  and  wished  the  court  to 
note  that  "  If  one  of  his  employes  willfully  or 
in  violation  of  his  instructioo  tuul  sold  a  bottle 
of  ale  on  that  night,  after  11  o'clock,  sach  a 
Bale  would  not  make  him  liable  under  this 
law." 

The  court  refused  this  instruction  and  in- 
structed the  jury  that  the  license  was  violated 
if  any  sale  was  made  after  11  o'clock,  thou^ 
by  a  sorant  in  violation  of  the  instructions  of 
uie  defendant;  and  that  if  the  sale  proved  in 
this  case  was  made  by  a  servant  of  the  defend- 
ant in  the  course  of  business  which  he  was 
doing  for  the  defendant,  defendant  was  liable, 
altbou^  he  had  given  ^rcf^ons  to  his  aoivant 
not  to  sell  after  11  o'clock. 

It  may  be  that  a  license  is  forfeited  by  the 
unauthorized  act  of  another  persMi,  d<»ie  with- 
out the  knowledge  and  against  the  express 
directions  of  the  licensee.  The  Legislature 
has  judged  it  wise,  in  view  of  the  wrong  de- 
vices resorted  to  in  order  to  waive  the  law,  to 
make  the  conditions  of  llfsense  very  stringent. 

It  has  been  held  in  several  cases  that  a 
licensee  takes  his  license  sul^ect  to  the  con- 
ditions whatever  they  may  be,  and  is  bound  at 
his  peril  to  see  that  these  conditions  are  com- 

filied  with  or  to  lose  the  protection  of  hfs 
icense.  Gmnmonwealth  v.  Uhrig  188  Mass., 
492;  Same  v.  Barnes,  188  Mass.,  611  and  cases 
cited. 

But  the  question  in  this  case  is  not  whether 
the  defendant's  license  is  forfeited. 

The  complaint  is  not  brought  under  the  18th 
section  of  chap.  100,  of  the  Public  Statutes, 
assigning  that  he  has  violated  the  provisions 
of  nis  license.  It  is  brou^t  under  the  1st 
section,  which  provides  that  "No  person  ahall 
sell  or  expose  or  keep  for  sale  si^tuoua  or 
intoxicating  Uquw,  except  as  snthoiiKd  in 
this  chapter." 

It  was  held  in  Commonteeatth  v.  NichoU,  10 
Met.,  259,  decided  under  a  law  similar  in  its 
terms,  that  the  defendant  was  not  liable 
necessarily  as  a  seller,  when  the  sale  proved 
was  made  by  a  servant  without  his  knowledge, 
in  opposition  to  his  will  and  which  was  in  no 
way  participated  in,  approved  or  countctianced 
by  him.    This  decision  is  conclusive  of  the 
case  before  us.    It  would  require  a  dear  ex- 
i  preesion  of  the  will  of  the  L^islature  to  jus- 
I  tify  a  construction  of  a  penu  statute  which 
I  would  expose  an  Innocent  man  to  a  di^race- 
J  ful  punishment  for  an  act  of  which  he  had  do 
j  knowledge,  which  he  did  not  in  any  way  take 
'  part  in  or  authorize,  but  which  he  bad  for- 
I  bidden. 

I    In  other  parts  of  the  statute,  where  the 
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Legidaturc  intends  to  impose  a  more  stringent 
liamlity,  different  language  is  used. 

Thus  broader  language  is  used  in  the  con- 
ditions of  the  license,  such  as  "That  no  sale  of 
spirituous  or  intoxicating  liquors  shall  be  made 
'between  11  and  6  o'clock,'  that  no  liquor  ex- 
cept such  as  is  of  ^ood  standard  quality  and 
fr^  from  adulteration  shall  be  kept  or  sold;" 
that  "there  shall  be  no  disorder,  indecency," 
M.,  cm  the  premises.  It  may  be  that  the  fair  in- 
ference is  that  the  Legislature  intended  by  the 
use  of  this  language  to  hold  the  licensee  re- 
spom^ble  for  the  unauthorized  acts  of  others, 
and  to  require  that  he  should  see  at  his  peril 
that  the  conditions  were  complied  with.  Such 
a  construction  has  been  given  to  the  13th  sec- 
tioD,  which  provides  uiat  no  licensee  shall 
jdaoe  or  maintMn  or  permit  to  be  placed  or 
maintained  on  the  premises  any  screen,  curt^ 
or  other  olistniction. 

It  was  held  that  the  defendant  was  liable  for 
a  screen  or  curtain  which  a  servant  maintained 
in  the  absence  of  the  defendant  aud  against 
his  orders,  upon  the  ground  that  in  view  of 
the  language  used  and  the  nature  of  the  pro- 
Ulrited  act,  the  inference  was  that  the  Legis- 
lature intended  to  hold  the  licensee  responsible 
for  the  cobdition  of  his  premises,  and  liable 
whether  the  prohibited  act  was  done  by  him  per- 
sonally or  by  his  agent  teft  by  him  in  charge  of 
hisbunnese.  C€mumiiweaUhv.Kellep,[ante,sM.'\ 

The  Istsectioa,  upon  which  this  complaint  is 
IwaKi,  subjects  to  punishment  any  person  who 
sells  Uqnor.  It  is  to  be  presumed  that  the 
Legtslatore  intended  to  use  the  language  in  its 
natural  sense  and  with  the  meaning  ^ven  to 
equivalent  language  by  the  court  in  Common- 
weaWi  V.  NiehoU,  10  Met.,  269.  It  is  not  a 
Decenary  or  reasonable  construction  to  hold 
that  it  subjects  to  punishment  a  pereoo  who 
does  not  sell,  because  a  servant  in  hia  employ- 
ment, in  opposition  to  his  will  and  against  his 
orders,  makes  an  unlawful  s^. 

We  are,  therefore,  of  the  opinion  that  the 
instructions  requested  by  Uie  defendant  should 
have  been  given. 

Of  course,  it  would  be  for  the  Jury,  under 
the  instruction,  to  determine  whether  the  de- 
fendant did  in  good  faith  give  instructions, 
intoided  to  be  obeyed  and  wforced,  that  no 
nle  should  be  made  after  11  o'clock.  If  he 
did  and  a  sale  was  made  in  violation  of  them 
and  without  lus  knowledge,  he  cannot  be  held 
goil^  of  the  offense  charged  in  the  cmnplaint. 


WUIiam  PRAY 
Charles  STEBBINS. 

1.  Tenancy  by  entireties  is  essentially  a 
joint  tenancy  aa  modifled  by  the  com- 
mon-law doctrine  that  husband  and  wife 
are  me  person,  and  not  chan^d  by  the 
statutes  enactlne  that  "Conveyancea 
and  devises  of  uuid  made  to  two  or 
■ore  persons  shall  be  construed  to  cre- 
ate estates  in  oomnion  and  not  in  joint 
tenancy,"  etc 

2.  Statute*  enacted  to  enable  married 
women  to  take  and  hold  jmperty  to 
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their  sole  and  separate  use  do  not  in 
terms  apply  to  an  estate  ^^ranted  to  hus- 
band and  wife  which  conveys  common- 
law  rig>hta  incapable  of  severance;  and 
conatraing  the  different  provisions  of 
the  statntea  in  relation  to  husband 
and  wife  and  conveyances  by  married 
women,  with  reference  to  eaeh  other, 
it  is  clear  the  Legislature  intended  that 
this  peculiar  tenaiun'  bjr  entireties 
should  be  preserved  as  it  existed  at 
common  law. 
8.  Evidence  of  what  a  witness  testified  to 
on  a  former  trial  of  the  cause,  if  the 
witness  be  dead,  is  competent;  and 
where  such  witness  made  a  statement 
before  the  jud^e  of  the  trial  court.  In 
the  presence  of  defendant  and  his 
counsel,  at  the  trial,  and  it  is  not  shown 
how  he  could  have  made  the  statement 
unless  be  was  treated  as  a  witness  by 
the  court,  and  no  denial  of  the  fact 
stated  is  shown,  the  testimony  Is  com- 
petent as  some  evidence  of  an  admis- 
sion of  the  fact  by  the  defendant. 

(Hlddleaex-Declcted  February  2A,  1888.) 

ON  report.  Judgment  <m  verdict  for  plaintiff. 
This  was  an  action  under  chap.  176,  Pub. 
Stats.,  to  recover  possessioD  of  a  room  in  a 
dwelling  house  in  Melrose,  alleged  to  be  unlaw- 
fully detained  by  the  defendant. 

llie  plaintiff  claimed  title  under  a  tease  in 
the  ordinary  form,  healing  date  June  iM,  1884, 
whereby  Orice  K.  Stebbtns  leased  to  him  for 
one  year  from  said  date  real  estate  which  in- 
cluded said  dwelling  house.  He  also  put  in 
evidence  a  deed  beaiuig  date  October  81,  1868, 
whereby  said  real  estate  was  conveyed  to  Orice 
K.  Stebbins  and  Ann,  bis  wife,  to  nave  and  to 
hold,etc. ;  to  the  said  Orice  K.  Stebbins  and  Ann, 
his  wife,  their  heirs  and  as8ign8,etc.  The  evi- 
dence tended  to  show  that  the  defendant  was  in 
possession  of  the  room  in  question  under  the  au- 
thority of  the  said  Ann  Stebbins,  either  as  a  ten- 
ant at  will  or  a  licensee,  and  that  he  forcibly  re- 
sisted the  plaintiff's  effort  to  deprive  him  of 
that  possession. 

The  defendant  asked  the  court  to  rule  that 
the  lease  to  the  plaintiff  from  Orice  K.  Stebbins 
did  not  give  him  a  title  upcm  which  he  could 
maintain  this  process  against  the  defendant,  if 
he  was  in  possession  as  Ucensee  or  tenant  at 
will  under  Ann  Stebbins.  The  court  declined 
so  to  iiilc  and  the  defendant  excepted. 

To  prove  notice  to  the  defendant.of  the  mak- 
ing of  the  lease  and  of  the  plaintiff's  claim  under 
ithefore  the  suit  was  brought,  the  plaintiff 
called  witnesses  who  testified  tnat  the  defendant 
was  present  and  was  represented  by  counsel  at 
the  trial  of  this  action  in  the  district  court,  and 
that  one  John  G.  Robbins,  a  constable  of  Mai- 
den, since  deceased,  was  also  present  and  stated 
to  the  presiding  Judge  in  the  course  of  the  tri- 
al, that  be  served  such  notice  upon  the  defend- 
ant, and  that  there  was  no  denial  of  the  notice 
on  the  pert  of  the  defendant  during  that  trial. 
The  witnesses  testified  that  they  could  not  re- 
member whether  said  Robbins  had  been  sworn 
or  testified  as  a  witness  at  the  time  of  making 
such  statement, unless  his  making  the  statement 
was  to  be  considered  testifying.  To  the  ad- 
mission of  this  evidence  the  defradaiinscwbsA/? 
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There  was  other  evidence  introduced  by  the 

plaintiff  on  the  question  of  notice,  all  of  which 
was  uncontradicted. 

The  jury  found  for  the  plaintiff.  At  the  re- 
quest of  the  defendant  the  case  is  reported  to 
the  Supreme  Judicial  Court  for  decision  of  the 
questions  of  law  involved.  If  there  was  error 
of  law  in  the  above  refusal  to  rule,  or  in  the  ad- 
nusBion  of  testimony,  the  verdict  tobe  set  aside 
and  a  new  tnal  granted;  otherwise  judgment  is 
to  be  entered  on  the  verdict. 

Messrs.  M.  Coeican  and  WIIUmi  Seho- 
field.  for  plaintin. 

Me«srg.  Wm.  P.  HmrMng  and  A.  V. 
Lynde.  for  defendant : 

By  the  deed  of  Tibbetts  to  Stebbins  and  his 
wife  in  1868,  a  joint  and  indivisible  estate  wa.s 
created  in  them  and  the  survivor  of  them,  and 
they  became  the  joint  owners  ond^were  in  joint 
possession  of  the  entire  estate.  P.  8.,  cli,  136, 
*;;g5,  6;  Wales  y.  Coffin,  18  Allen,  'llti;  Pierce  v. 
Gltace,  108  Mass.,  254;  Mander  v.  Harris,  L.  R., 
24  Ch.  D.,  222 ;  also,  8.  C.  L.  R.,  27  Ch.  D., 
166;  Jtmes  v.  Ojle,  L.  R.,  8  Ch.  App.  Cas., 
192. 

A  written  lease  for  years  has  the  same  legal 
effect  as  a  conveyance  in  fee,  and  one  joint  ten- 
ant cannot  convey  or  tease  the  joint  estate  in  en- 
tirety. Such  a  lease  is  invalid.  DiUoji  v. 
Brmoii,  11  Gray,  179;  KeUyi.  Waite,  12  Met., 
803;  iVatt  v.  mrrar.  10  Allen.  fl20:  Tainter  v. 
CWff.iaO  Mass.,  163;  Tavlor.Land.  &Ten„  WU- 
lard's  7th  ed.  ^  114 ;  Shep.  Touchatooe,  298. 

The  wife's  real  estate,  which  is  not  her  sepa- 
rate property,  cannot  be  conveyed  except  by  the 
joint  deed  of  husband  and  wife.  Nor  can  he 
deprive  her  of  her  right  of  possession  and  occu- 
pation without  her  consent.  Q.  8..  chap.l()S,^g 
1,  2;  P.  S.,  chap.  147,  (Jt^  1,  2;  Waltli  V.  Young, 
110  Mass.,  899;  Stat.  1874,  chap.  184. 

The  plainlifl  cannot  maintain  proceedings 
against  the  defendant  to  recover  possesion  of 
the  room,  under  P.  S.,  chap.  175. 

Nor  under  the  lease,  be<kuse  It  is  not  a  joint 
lease  and  is  invalid.  Nor  of  the  whole  estate, 
because  the  wife  had  a  right  of  possession 
equally  with  the  husband  Nor  against  the  de- 
fendant, because  he  was  lawfully  In  quiet  poe- 
session  and  actual  occupancy  pnor  to  the  date 
of  the  lease  on  which  the  plaintiff  relies.  King 
v.  Dickerman,  11  Gray,  4S0:Boj/Uv.  Boyle,  131 
Mass.,  87;  Woodsidev.  Ridgeieay,  126  Mass., 
292;  WaWi  v.  Toting,  supra;  Austin  v.  Shaiv, 
10  Allen,  553;  Wbfiiter  v.  VandeteiUer,  6  Gray, 
438:  1  Wasbb.  Real  Prop.,  642. 

The  defendant.being  in  peaceable  and  lawful 
possession,  was  entitled  to  have  a  proper  notice 
of  the  traiisfer  of  the  right  of  possesion  to  the 
plaintiff  before  the  latter  could  maintain  an  ac- 
tion under  P.  8.,  chap.  175.  Furlongy.  Leary,  8 
Gush.,  409;  Deekery.  McManw,  101  Mass.,  63; 
Right  V.  CutheU,  5  East.,  491. 

In  Commomoealth  v.  Kiniaon,  4  Mass.,  646, 
Parsons,  (Jh.  </.,  says:  "  It  is  an  indispensable 
rule  of  Uw  that  eWdence  of  an  inferior  nature 
which  supposes  evidence  of  a  higher  in  exist- 
ence, orwmch  may  be  t^.  shall  not  be  admit- 
ted." OommontDeeUtii  v.  Goldstein,  114  Mass., 
376. 

The  evidence  which  was  admitted,  the  dec- 
larations of  a  deceased  officer  who  served  the 
notice  without  first  proving  the  contents  of  the 
qpUce,  or  his  return  of  domgs  thereon,  was  In- 
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competent.  Warren  t.  NiehoU,  6  M^,  9(M; 
Morrill  v.  Titeomb,  8  Allen,  100. 

There  was  no  evidence  Uiat  the  officer,  when 
tnaking  the  dedaratlons,  was  a  witness  testify 
ing  under  oath.   1  Greenl.  Ev. ,  g  168. 

Fieldt  J. ,  delivered  the  opinion  of  the  court: 

The  real  propertv  was  conveyed  to  Orice  K. 
Stebbins  and  Ann  his  wife,  their  heirs  and  as- 
signs, by  deed  dated  October  81,  1868.  At 
common  law  both  husband  and  wife  were  seised 
of  the  estate  thus  granted  per  tout  et  non  per 
my,  as  one  person  and  not  as  joint  tenants  or 
tenants  in  common.  There  could  be  no  sever- 
ance of  such  an  estate  by  the  act  of  either,  and 
no  partition  of  the  land  during  their  Joint  lives, 
and  the  survivor  became  sole  sdsed  of  13ie  en- 
tirely of  the  estate.  Pitrree  v.  Chaee,  108  Mass. , 
354;  Wales  v.  Coffin,  18  Allen,  318. 

This  tenancy  b^  entireties  is  essentially  a  joint 
tenancy  as  modified  by  the  common-law  doc- 
trine that  husband  and  wife  are  one  person,  and 
was  not  changed  by  our  statutes  enacting  that 
"Conveyances  and  devises  of  land  made  to  two 
or  more  persons  shall  be  construed  to  create  es- 
tates in  common  and  not  in  joint  tenancy  un- 
less," etc.,  because,  among  other  reasons,  the 
statute  expresslv  excepted  conveyanbce  and  de- 
vises to  husbana  and  wife.  P.  8.,  chap.  136.^5. 
6;  G.  8.,  chap.  89,  tjg  13, 14;  R.  8.,  chap.  59. 
10,  11;  Wales  v.  Coffin,  viri  mpra.  See,  Shaw 
V.  Utatmy,  5  Mass..  63S. 

This  exception  was  repealed  and  conveyances 
to  husband  and  wife  declared  to  create  estates 
in  common  by  Stat.,  1885,  ch.  237;  but  this  stat- 
ute cannot  affect  the  decision  of  this  cara,  as  it 
was  passed  after  the  plaintiff's  rij^t  had  beoome 
vested  and  his  action  brought. 

The  statutes  which  were  enacted  before  this 
conveyance,  to  enable  married  women  to  take 
and  hold  ^perty  to  their  sole  and  separate  nae. 
do  not  in  terms  apply  to  an  estate  granted  to 
husband  and  wife.  St.,  1846,  ch.  3(W,  g  8;  St., 
1855,  ch.  804:St.,1867,ch.349;  G.8..ch.  108,ti  1. 

Neither  do  the  statutes  on  the  same  subject 
enacted  since  their  conveyance.  St.,  1874,  di. 
184:  P.  S.,  ch.  147,  %  1;  St.,  1884,  ch.  801;  SL. 
1885,  ch.  3S5. 

InPftmssv.  uiiffupra.thedeedtohiia- 
band  and  wife  was  dated  June  39,  1857,  which 
was  the  day  on  which  St.,  1867,  ch.  349,  took 
effect.  The  deed  was  held  to  convey  tlie  com- 
mon-law rights,  although  the  effect  of  the  stat- 
utes then  in  force  relating  to  the  separate  prop- 
erty of  married  women  was  not  noticed. 

In  tiayteardv.  Gain,  110  Mass.,  373,  the  deed 
was  dated  September  17,  1866,  and  recited  a 
consideration  paid  by  (be  husband  and  wife, 
but  the  grant  was  to  the  husband,  and  the 
court  found  that  there  was  a  resulting  trust  in 
favor  of  the  wife  in  one  half  of  the  land.  Bat 
the  court  say:  "It  is  true  that  if  the  deed  bad 
been  made  to  them  jointly,  as  the  master  re- 
portsitwastheirimderBtandingUiat  it  should  be. 
It  would  have  created  an  estate  in  them  wbidi 
wt>uld  have  been  incapable  of  sevemnce/  Watm 
V.  Cuffin,»vpra;  because  that  is  thele^  coo- 
stniction  of  such  a  deed,  and  the  drcumstaoceK 
of  the  purchase  would  not  be  admissible  to 
show  a  different  intent." 

The  statutes  enabling  a  married  woman  to 
receive,  hold,  manage  and  diqiose  of  real  and 
personal  property  in  the  sa^^^^^  if  she 
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were  sole  caanot,  we  think,  be  construed  to  ap- 
pl^  to  the  estate,  by  eatireliea,  at  husband  and 
wife,  because  odwr  statutes  in  effect  prevent 
tbeir  conveyaDce  from  being  construed  aa  cre- 
ating a  tenaocr  in  common,  and  if  a  married 
woman  held  wis  estate  as  if  she  were  sole  she 
would  hold  it  as  a  tenant  in  common  with  her 
husband.  At  comroon  law,  by  a  conveyance 
to  A  and  B,  his  wife,  and  C,  A  and  B  took  one 
half  and  C  the  other;  but,  if  under  the  statutes, 
B  is  to  take  as  if  slw  were  sole,  A,  B,  and  0 
would  each  take  a  third,  unless  it  were  held 
tbat  these  statutes  did  not  affect  her  rights,  ex- 
cept those  between  husband  and  wife.  See, 
Mander  v.  HarrU,  L.  R.,  27,  Ch.  Div.,  166. 

The  provisions  requiring  the  assent  of  the 
husband,  in  writing,  to  her  conveyance  on  his 
joiniof  with  her  In  the  conveyance,  or  the  con- 
sent <n  one  of  the  judges,  etc.,  in  G.  8.,  ch. 
108,  §  8,  which  were  in  force  when  this  convey- 
ance was  made,  could  not  be  held  applicable  to 
an  estate  by  entireties  in  husband  and  wife,  un- 
less it  be  held  that  the  husband's  assent,  in  writ- 
ing, to  her  conveyance,  or  the  consent  of  one  of 
the  judges,  eto.,  either  enables  her  to  convey 
the  estate  of  both,  or  severs  the  wife's  iutereat 
«o  dial  she  can  convey  tbat  in  Uie  same  manner 
as  if  she  held  an  interest  as  an  ordinary  joint 
tenant  or  as  tenant  in  common  with  her  hus- 
band, and  there  are  no  words  that  Indicate  any 
such  intent  on  the  part  of  the  Legislature. 
Such  an  intent  is  not  to  be  assumed  where  other 
provisions  of  the  statutes  prevent  conveyances 
to  husband  and  wife  from  being  construed  as 
cr8atiiij[  estates  in  common,  ana  when  no  au- 
thority IS  given  to  the  husband  to  sever  this 
tenancy  conveyance,  which  he  cannot  make, 
or  to  convey  his  own  real  property  by  an  assent 
to  the  deed  of  his  wife;  and  it  was  not  the  in- 
tention tliat  the  effect  of  his  assenting  to  his 
wife's  conveyance  should  be  to  convey  any 
property  whii^  he  had  in  his  own  right.  If 
the  wife  bad  her  interest  in  such  a  t«uincy  as 
this  is,  to  her  sole  and  separate  use,  the  tenancy 
would  be  destroyed,  because  the  essential  char- 
acteristic of  the  estate  is  that  the  interest  of 
hosband  and  wife  in  it  cannot  be  separated; 
and  construing  the  different  provisicms  of  the 
statutes  with  reference  to  each  other,  we  think 
it  appears  clear  that  the  Legislature  intended 
that  this  peculiar  tenancy  should  be  preserved 
■88  it  existed  at  common  law. 

The  decisions  in  other  States  upon  the  effect 
of  somewhat  similar  statutes  turn  more  or  less 
upon  the  particular  terms  of  the  statutes.  For 
deci^oDs  that  these  statutes  do  not  affect  estates 
by  entireties,  see:  Bertles  v.  Nunan,  92  N.  Y. , 
J52  ;  Marburg  v.  CWe,  49  Md.,  402  ;  Hulett  v. 
IiOow,  S7  Ind.,  412 ;  Eeminfficay  v.  Scale*,  42 
Miss.,  1;  MeCurdifv.  Canning,  M 'Pa.  St.,  89; 
IHwr\.  Diver,  56 Pa.  St.,  106  ;  Fishery.  Pro- 
tin,  25  Mich.,  847;  Robiaton  v.  Eagle,  29  Ark., 
202;  McDuffv.  BeaueAamp  SOUiBi..  ^1;  Bog- 
en  V.  Grider,  1  Dana,  Ikn  v.  Bardenbergh, 
SHalst.,  42. 

Contra:  Cooper  v.  Cooper,  76  111.,  57  ;  Hoff- 
man V.  8Uger»,  38  Iowa.  302:  Clark  v.  (J lark, 
56N.a7l05. 

The  ri^ts  of  husband  and  wife  in  this  es- 
tate, tb^efore,  must  be  determined  by  the  com- 
mon law.  By  that  law  the  right  to  control  the 
pMMsdon  of  such  an  estate  during  their  joint 
DVfls  is  in  the  husbaDd,  as  it  is  when  the  wife 


is  sole  seised;  "neither  can  convey  during  their 
joint  lives  so  as  to  bind  the  other  or  defeat  the 
right  of  the  survivor  to  the  whole  estate." 
Pierce  v.  Chiee,  vbi  mpra. 

But  subject  to  this  limitation  the  husband  has 
the  rights  in  it  which  are  incident  to  liis  own 

groperty  and  the  rights  which  by  the  common 
iw  he  acquires  in  the  real  property  of  his 
wife.  He  has,  during  coverture,  the  umfruct 
of  all  the  real  estate  which  his  wife  lias  in  fee 
simple,  fee  tail,  or  for  life.  By  the  great 
weight  of  authority  be  has  a  rig^t  to  ma&e  a 
lea-ie  of  an  estate  conveyed  in  fee  to  him  and 
his  wife,  which  shall  be  good  against  the  wife 
during  coveilure  and  shall  fail  only  in  the  event 
of  his  Mdfe's  surviving  him.  Waahhurn  v. 
Burnt,  84  N.  J,  L.,  18;  Bai-ber  v.  Sarrit,  15 
Wend.,  615;  Jtiekaon  v.  McGonnell,  19  Wend., 
176;  Topping  v.  Sadler,  5  Jones (N.C.)  L.,  867; 
Fairchildv.  Cliast'Meux;  1  Barr,  'ili;  Pollock  v. 
Kelley,  6  Ir.  C.  L.,  867,875;  Bertlea-v.  Nuiiai; 
ttdt  supra;  ^ycoff  v.  Gardner,  1  Spencer,  556  ; 

V.  ^»r»i(i«,  4  Sneed,  683:  Ward  v.  Ward, 
L.  R.,  14  Ch.  D.,  506;  QodfreyY.  Bryan,  L.  R., 
14  Ch.  D.,516. 

If  it  be  assumed  that  the  defendant  was  a 
I  tenant  at  will  or  licensee  of  the  wife,  even  with 
the  permission  of  the  husband,  the  execution 
and  delivery  of  the  written  lease  by  the  hus- 
band to  the  plaintiff  determined  the  tenancy  at 
will  or  the  license,  and  the  plaintiff  was  enti- 
.  titled  to  the  possession. 

The  remaming  exception  is  to  the  admission 
of  the  testimony  of  what  one  Robbins,  who  died 
before  the  trial  in  the  superior  coiul,  said  or  cer- 
tified to  at  the  trial  of  this  action  in  the  district 
court, concerning  the  service  on  the  defendant  of 
a  notice  from  the  plaintiff  that  a  lease  had  been 
made  to  him  and  that  he  claimed  possession  un- 
der it.  The  objection  was  not  taken , on  the  ground 
that  this  was  testimony  of  the  contents  of  a  writ- 
ten paper  which  oouldhavebeeu  produced.  Evi- 
dence of  a  witness  in  a  former  trial  of  this  ac- 
tion, if  the  witness  be  dead,  is  competent.  It 
is  not  certain  whether  the  statement  of  Robbins 
was  made  before  or  after  he  was  sworn  as  a 
witness;  but  it  was  made  to  the  presiding  Judge 
of  the  district  court  in  the  course  of  the  trial 
and  in  the  presence  of  the  defendant  and  his 
counsel  and,  as  far  as  appears,  without  objec- 
tion by  them,  and  "  there  was  no  denial  of  the 
notice  on  the  part  of  the  defendant  during  that 
trial."  If  it  was  a  part  of  Robbins*  testimony 
it  was  dearly  competent.  It  is  not  shown  how 
Robbins  comd  have  been  permitted  to  make  the 
statement  to  the  presiding  Judge,  unless  he  was 
a  witness  or  was  treated  as  a  witness  by  the  court 
with  the  consent  of  the  defendant;  but  if  the 
statement  of  RobUns  with  the  consent  of  the 
defendant  and  his  counsel  was  taken  by  the 
court  as  evidence  of  any  fact  in  the  cause,  it 
might  well  be  considered  that  it  was  the  duty 
of  the  defendant  or  his  counsel  to  deny  the 
fact  stated,  if  he  did  not  intend  to  admit  it,  and 
the  testimony  is  competent  as  some  evidence  of 
an  admission  by  the  defendant. 
Judgment  on  tlie  verdict. 
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COMMONWEALTH  of  Massachnsetts 
PhfliMRAT. 

1.  Where  a  statute  authorises  a  city  to 
prohibit  persoDB,  under  a  penalty,  from 
ridini;  or  driving  in  its  streets  faster 
than  a  specified  rate  fixed  by  the  city,  it 
does  not  authorise  the  imposition  of 
a  penalty  for  driving  on  any  street  *'at 
an  immoderate  gait,  so  as  to  endanger 
or  expose  to  iujuryany  person  standing, 
walkmg  or  riding  in  or  on  the  same.'* 

2.  No  authority  for  the  ordinance  in  ques- 
tion can  be  drawn  from  the  Pub.  Stats, 
chap.  27,g  10,aathorizlng  cities  and  towns 
to  make  by-laws  for  the  purpose  of 
maintaining  their  internal  police. 

(Bristol  Decided  January  7.  lfi8B.f 

ON  defendant's  exceptions.  Sustained. 
Complaint  for  a  violation  of  an  ordinance  of 
the  City  of  New  Bedford. 

Before  the  jury  was  impaneled,  defendant 
tiled  a  motion  to  quash.  At  tbe  hearing  upon 
said  motion,  defendant  contended  that  the  or- 
dinance was  passed  in  pursuance  of  ^  18,  chap. 
08,  P.  S.,  and  was,  th(u%fore,  vague,  uncertain, 
unreasonable  and  void,  in  that  it  transcended 
the  power  vested  in  the  city  under  the  statute, 
and  was  inconsistent  with  and  repugnant  to  the 
provisions  of  said  statute  and  toe  uws  of  the 
Commonwealth. 

The  court  overruled  the  modonof  defendant 
and  ruled  for  tbe  purpose  of  tbe  trial  that  sfdd 
ordinance  was  valid.  To  which  ruling  imd  re- 
fusal to  rule,  defendant  excepted  and  appealed. 

At  the  trial,  under  instructions  not  exceiited 
to,  the  jury  returned  a  verdict  of  guilty  against 
defendants  who  alleged  exceptions,  and  an  ap- 
peal was  allowed. 
Mr.  T.  F.  Desmond,  for  defendant: 
A  city  or  town  may,  by  ordinance  or  by-law. 
prohibit  persons  from  ruing  or  driving  beasts 
of  burden,  carriage  or  draft,  upon  any  one  of 
the  streets  or  ways  for  public  travel  therein,  at 
a  rate  of  speed  which  it  deems  inconsistent  with 
the  public  safety  and  convenience.  Pub.  Stats, 
chap.  68,  ^  18;  St.  16S5,  chap.  31,  §  1. 

An  ordinance,  to  be  valid:  I,  must  be  lawful 
and  reasonable;  2,  must  not  be  oppressive;  8, 
must  be  Impu^l,  fair  and  general.  Dill. 
Mnn.  Corp.,  chap.  12. 

An  unreasonable  by-law  is  void.  Common- 
leealth  v.  Robertson,  5  Cush. .  488. 

A  by-law  to  be  valid  must  be  reasonable.  If 
it  places  an  unreasonable  restraint  upon  many 
citizens,  it  is  void.  Au$tin  v.  Murray,  16  Pi<^, 
125;  Oomnumtoealthv.  Stodder,  S  Cash..  569. 

A  by-law  or  ordinance  which  exceeds  Uie 
power  conferred  bv  the  L^islatare,  is  unrea- 
Honable  and  wholly  void.  CommonweaUh  v. 
WiVdm,  121  Mass.,  356. 

To  prove  the  violation  of  an  ordinance, 
inalaprohibita,  it  is  not  necessair  to  show  that 
it  was  done  willfully.  The  ordinfmce  declares 
a  thing  to  be  illegal;  it,  therefore  becomes  ille- 
gal to  do  it  without  a  wrong  motive  charged  or 
proved.  Comimnwealth  v.  Adams,  114  Mass., 
324;  Omntovwealth  v.  Farren,  9  Allen,  491. 

Applying  these  principles  to  the  ordinance 
of  New  Bedford,  its  provisions  are  obviously 
vague,  uncertain,  unreasooable  and  oppressive. 
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Under  the  ordinance,  the  jury  are  to  determine, 
not  only  that  the  driving  was  immoderate  but 
also  that  it  actually  endangered  or  exposed  per^ 
sons  to  injury. 

Therefore,  they  determine  in  each  case  the 
rate  of  speed  which  is  to  be  deemed  inconsist- 
ent with  the  public  safety;  whereas,  the  statute 
makes  it  the  duty  of  the  City  of  New  Bedford 
to  prohibit  a  rate  of  qieed  which  it  deems  In- 
consistent  with  the  public  safety. 

Under  the  ordinance,  the  jury  are  the  judges  of 
the  law  and  the  facts.  The  rate  of  sp^d  which 
ought  to  be  allowed  in  different  cities  is  a  prac- 
tical question,  upon  which  the  mayor  and  the 
city  council  can  judge  better  than  any  court  or 
jury.  See,  Op.  Dewey,  J.,  CommontMolth  v. 
Robertam,  5  Cush.,  4«!. 

But  the  prosecution  may  contmd  that  the- 
city  ordinance  is  valid  under  the  statute  givhig 
cities  and  towns  power  to  enact  by-laws  for  pre- 
serving the  peace  and  good  order,  and  main- 
taining its  internal  police.  Pub.  Stats. ,  ch.  27 
g  IS;  Stat.  1785,  eh.  75,  §  7. 

Unquestionably,  under  this  statute  a  city 
could  adopt  a  wid  1^-lawprcdifbitine  Am 
driving.  Oomtnonwalm  v.  MvoreeiAtr,  S  Pick.,. 
46S. 

A  statute  is  impliedly  repealed  by  a  subse- 
quent one  revising  the  whole  subject  matter  of 
me  first,  (hmtmmeealth  v.  CooUjf,  10  Pick.,. 
37;  Mehols  v.  Squire,  5  Pick.,  168;  Ooddard  v. 
Botton,  20  Pick.,  407;  Whitnepv.  Blanehard, 
3  Gray,  206;  BarOet  v.  Kinij.  12  Mass.,  545r 
OommmweaUh  v.  KMiher,  12  Allen,  480. 

A  later  statute  containing  provisions  plainlv 
repugnant  to  those  of  a  former  statute,  repeals 
it  as  absolutely  as  by  a  negative  clause.  Nete 
Lond^m  N.  S.  S.  Co.  v.  Botton  db  A.  B.  R,  Co., 
102  Mass..  886;  Oommnweattk  v.  KOWier,  9u- 
pra. 

It  is  obvious  that  ^  18  of  Pub.  Stats.,  cb.  53, 
was  substituted  for  g  16  of  Pub.  Stats.,  cb.  27, 
with  reference  to  the  power  of  dties  and  towns 
to  enact  by-laws  prohiuting  fast  driving. 

Mr.  Edgm.T  4,  Shennan.  AUff-Oen.,  for 
t3ie  Gomnumwealth. 

W,  Allen,  </.,  delivweS  the  opinion  of  the 

court: 

The  Pub.  Stats. .  ch.  58,  §  18,  provide  that  "A 
city  or  town  may  by  ordiunce  or  by-law  pro- 
hibit persons  from  riding  ordinary  beasts  of 
burden,  carriage  or  draught,  upon  any  of  the 
streets  or  ways  for  public  travel  therein,  at  a 
rate  of  speed  which  it  deems  inconsistent  with 
the  public  safety  or  convenience,  under  sach 
penalties  as  it  may  impose  for  breaches  of  other 
ordinances  or  by-laws."  The  complaint  charges 
a  violation  of  an  ordinance  of  the  Ci^  of  New 
Bedford,  which  provides  that  "no  peraon  shall 
ride  any  horse  or  drive  any  horse  or  horses  at- 
tached to  any  carriage  of  any  description  either 
of  burden  or  pleasure,  or  cause  the  same  to  be 
rode  or  driven,  in  any  street,  lane  or  alley,  or 
over  any  bridge,  in  the  city,  at  an  immoderate 
gait,  so  as  to  endanger  or  expose  to  injury  any 
person  standing,  walking  or  riding  in  or  on  the 
same."  The  defendant  moved  to  quash  the 
complaint,  for  the  reason  that  the  ordinance 
was  not  authorized  by  the  statute;  which  mo- 
tion was  overruled. 

The  statute  authorizes  a  city  to  prohitat  per- 
Bons.  underapei^,ft^|^^gfjivi»gin 
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Ito  streets  faster  than  a  specified  rate  of  speed- 
fixed  by  the  city.  Perhaps  under  this  statute, 
a  city  might  prohibit  drmn^  at  a  particular 
gait,  as  at  a  trot  or  raUop,  as  in  Oomjnonieatltk 
V.  Wbreegter,  3  Kck.,  463;  but  it  clearly  does 
not  authorize  the  itapoBitioQ  of  a  penalty  for 
driving  at  a  rate  of  speed  or  at  a  ^it  that  Bliall 
be  found,  upon  inquiry  into  tbecucumstAUces, 
to  liave  been  immoderate,  so  asto  luive  expi»ed 
penons  to  injury.  The  intention  of  the  Lee:i8- 
lature  was  that  the  dtv  should  determine  what 
act  should  he  unlawful,  not  that  it  should  an- 
nex a  penalQ'  to  an  act  otherwise  unlawful. 
The  latter  would  partake  rather  of  the  charac- 
ler  of  a  law  than  of  a  by-law  or  city  ordinance. 

We  think  that  the  statute  was  intended  to 
prescribe  the  maimer  in  which  towns  and  cities 
can  prohibit,  under  penalties,  fast  driving  In 
their  streets;  and  that  no  authority  for  the  or- 
dinance in  question  can  be  drawn  from  the 
Pub.  Stats.,  ch.,  27,  g  15,  authorizing  towns  to 
make  by-laws,  for  the  purpose  of  maintaining 
internal  police  thereof. 

Eaxeptiem  tuttained. 


Charles  FRAZER 

t. 

BIGELOW  CARPET  CO. 

1.  lo  an  fcctionfor  d^Wigf  a  for  the  neg- 
ligent  destruetimi  of  propartx*  where 
a  vmrty  has  been  prevented  havii^; 
hte  damages  ascertained  and  In  a  sense 
has  been  Kept  oat  of  the  sum  which 
would  have  made  him  whole  at  the  time, 
so  long  that  that  sum  Is  no  longer  an  in- 
demnity, there  is  no  reason  why  the 
Jnry,  in  their  discretion  in  determining 
the  amount  of  the  original  loss,  magr 
not  consider  the  delay  eaosed  by  the 
defendant,  and  take  Interest  on  the 
«>ricliu»l  oamu^s  as  a  measure. 

%  Where  plaintin  made  timely  presen- 
tation of  his  claim  for  damages,  and  was 
informed  that  defendant  denied  lia- 
bUSty.  plaintiff  mightpostpone  his  suit 
until  a  test  case*  had  settled  the  ques- 
tion. The  delay  for  that  purpose  was 
in  such  event  eaused  by  defendant  as 

'  truly  as  tf  the  case  had  been  begun  and 
oonnuued  to  await  the  decision  in  the 

test  OBB. 

(Suffolk— Decided  February  21, 1686.) 

ACTION  OF  TORT,  to  recover  damages  for 
the  washing  away  of  certain  dams,  build- 
ings and  soil,  and  certain  personal  property  be- 
longing to  plaintiff,  by  the  escaping  of  water 
■accumulated  by  defendant  in  its  reservoir  or 
dam,  and  fortnterest  on  the  award. 

The  action  was  brought  September  13,  1881. 
The  defendant's  liability  was  admitted  on  the 
authority  of  Bryant  v.  Bigelow  Carpet  Co.,  131 
Mass.,  401,  this  Toss  being  another  like  result  of 
the  cause  of  the  \om  in  that  case.  The  auditor 
to  whom  the  case  was  referred  assessed  dam- 
ages, as  of  the  day  of  the  injury,  at  $4,000,  to 
wit:  $3,700  on  the  real  estate,  and  $1,800  on 

*II*iM»ted,  UllftiH.,  40. 

MJUB. 


Che  personal  property.   The  onlj  question  is: 
whether  or  not  the  plaintiff  is  entitled  to  in- 
terest on  the  loss  from  the  date  of  the  injury. 
Met»r».  JohnC.  CoombsandN.  U.Walk- 

er*  for  plaintiff: 

This  question  seems  to  be  settled  by  the  l)cst 
possible  precedent.  The  record  of  the  case, 
upon  the  authority  of  which  the  defendant's 
liability  is  admitted  in  this  case,  awwds  interest 
for  the  same  period,  i.  e.,  from  the  date  of  the 
injury  instead  of  the  date  of  the  writ;  and  that 
award,  with  all  questions  of  law  reserved,  has 
been  before  this  court  and  approved.  Bryant 
V.  BigeUnB  Carpet  Co. ,  supra. 

The  right  to  interest  is  also  supported  from 
analogy.both  as  to  the  real  and  personal  proper- 
ty, ta  taking  land  by  right  of  eminent  domain, 
interest  is  allowed  if  payment  is  delayed.  Paria 
V.  Botton,  IS  Pick.,  19^208;  Whitman  v.  B.  c& 
M.  a.  R.,  7  Allen,  818-336;  Reed  v.  IlanowrB. 
R.  R.  Co.,  105  Mass.,  808,  305 ;  Old  Col.  R.  B. 
Co.  V.  Miller,  125  Mass.,  1-4. 

So  in  case  of  injury  to  land  not  taken,  where 
the  action  is  like  an  action  of  tort.  Lawrence 
R.  R.  Co.,  V.  Coltb.  85  Ohio  St.,  94. 

So,  of  the  personal  property.  In  contract, 
interest  is  allowed  for  money  had  and  received. 
Porter  v.  Btmey,  1  Mass.,  436-488. 

It  is  also  allowed  to  the  successful  defendant 
in  replevin.  This  is,  in  certain  instances,  regu- 
lated by  statute.  P.  S.,  ch.  184,  S  14;  but  it  has 
also  been  allowed  from  analogy  and  on  general 
principles  of  law.  HuggefoTdy.  Ford,  llPick., 
aS8;  Woodv.Brayitard,mi^,m. 

In  tort,  also,  the  time  of  the  diunage  Is  the 
same  as  that  above  declared  in  Parkt  v.  Boston, 
supra,  for  a  taking  by  eminent  domain,  ^ne 
V.  Codman,  15  Pick.,  297-800. 

It  is  allowed  in  trespass  de  bonis  agportatitt, 
the  nUe  being  the  same  as  in  trover,  where  in- 
terest is  always  allowed.  Felton  v.  Fktlter,  86 
N.  H.,  m-229. 

In  trover  it  has  been  repeatedly  and  conclu- 
sively decided  that  the  plamUff  is  entiUed  to  in- 
terest from  the  date  of  the  conversion,  Sar- 
gent V.  Franklin  Ins.  Co.,  8  Pick.,  90;  Q-reen- 
field  BttiUc  y.  Leavitt,  17  Pick.,  1;  Weld  v.  Oli- 
ter,  21  Pick.,  559;  Johiison  v.  Sumner,  1  Met., 
172;  Foirler  v.  Oilman,  13  Met.,  267;  Kin^  v. 
Ham,  6  Allen,  298;  Foriiet  y.B.  4bL.R.  B.Co., 
138  Mass.,  154-168. 

And  it  is  the  rule,  although  the  defendant 
may  have  sold  the  property  since  the  conversion 
and  received  more  than  its  value  at  the  time  of 
the  conversion.  Kennet^yr.  WhitwM.Wick., 
466. 

Elsewhere  than  in  this  State  in  an  action  pf 
tort,  other  than  trover,  interest  appears  to  have 
been  allowed,  as  of  right  Lawrence  B.  R.  Co. 
V.  Cobb,  mpra;  ^rroU  v.  KviekeTb.  A  N.  Y. 
lee  Cos.,  46  N.  T.,  361;  Meaier  v.  Exp.  Prep. 
X»««,6lN.  Y.,812. 

Finally,  if  the  plaintiff  is  not  entitled  to  in- 
terest as  a  matter  of  law  there  is  certainly  no 
law  that  forbids  it;  and  in  such  cases  it  has  not 
infrequently  been  left  to  the  jury,  Beait  v. 
Ouemaey,  8  Johns.,  848;  Lincoln  v.  Glafiiu,  7 
Wall..  132  (75  U.  S.,  bk.  19,  L.  ed.,  106); 
Walrath  v.  Bedjuld,  18  N.  Y.,  457;  Root  v.  L. 
8.  cfc  8.  M.  B.  Co.,  105  U.  8.,  189-277  (bk.  26, 
L.  ed.,  975);  Hinds  v.  Barton,  25  N.  Y.,  544; 
Sanbm'n  v.  Webster,  2  Mhm.,  888;  Williams  v. 

Am.  Bank,  4  Met.,  817-882.  C^^r^(^\n 
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3fet9rg.  HatchiiM  ft  Wheeler*  for  de- 
fendant: 

By  tbe  rule  of  the  common  law  in  England, 
interest  could  not  be  recovered  in  nn  action  for 
a  tort.    SobiruKmv.  Bland,  3  Burr.,  1077-1087. 

And  in  atmmpsit  or  debt  it  could  only  be  re- 
covered in  those  cases  where  it  appeared  that 
the  parties  had  intended  tbe  demand  to  cany 
interest  Siggiru  v.  Saryent,  2  Bam.  &  C, 
848. 

Orwhen  under  peculiar  circumstancea  it  was 
given  as  damages  for  the  wrongful  detention  of 
a  liquidated  cfemand.  UilhouBe  v.  Davia,  1 
Mauletfc  a,  169. 

But  it  could  not  be  recovered  even  in  an  ac- 
tion sounding  in  contract,  until  the  amount  of 
the  demand  nad  been  made  certain.  Riihton 
V.  OriMell,  L.  R,  10  Eq.  Cas.,898;  Blogg  v. 
t7oAn«on,  L.  B.,3Ch.App  Cas.,  225;  Caledonian 

B.  Co.  V.  Gannichael,  L.  R.,  2  H.  L.,  Scotch 
App.,  58. 

By  g  29,  Stats.  8, 4,  Wm.  IV. ,  ch.  42,  the  jury 
were  authorized,  if  they  should  see  fit,  to  give 
interest  in  trover  or  trespass  de  bonis  aapariatiai 
both  actions  for  iajuries  to  personal  property. 
But  they  were  not  authorized  to  give  Interest  in 
actions  of  trespass  on  the  case  for  negligence 
for  injuries  either  to  real  or  to  personal  proper- 
ty; and  at  the  present  day  no  interest  is  recov- 
erable in  England  in  actions  of  this  nature.  In 
the  following  cases  the  rule  of  damages  was  tbe 
amount  of  injury  suffered  at  the  time  the  cause 
of  action  accrued.  Wc&ster  v.  Brit.  Emp. 
Mut.  L.  Amu.  Co.,  L.  R,  15  Cfa.  D.,  m-. 
Smith  T.  Thaekerak,  L.  R.  1  C.  P.,  564;  Bo§- 
king  v.  Pkillipt,  8  Wels.  Hurt.  &  G.  Exch., 
1^;  NeitcasUev.  Hundred  of  Brorttme,  4  Bam, 
*fc  A.,  273;  FiTth  v.  Bowling  Iron  (h.,  L.  R,  8 

C.  P.  Div.,  254;  CroicJiurst  AmmiAam 
Board,  L.  R.,  4  Exch.  Div.,  fl. 

In  the  early  cases  in  Hassacbuaetts  the  strict 
rule  of  the  common  law  was  followed,  not  al- 
lowing interest  even  in  actions  of  contract,  un- 
less tt  had  been  agreed  to  be  paid.  Porter  v. 
But»e}f,  1  Mass.,  486-488. 

Although  this  court  has  since  become  more 
willing  to  allow  interest  in  actions  of  contract, 
yet  in  an  action  for  injury  to  the  plaintiff's  real 
estate  and  personal  property  thereon  by  the  de- 
fendant's negligence,  tbe  measure  of  damage 
continues  to  be,  as'in  England,  the  amount  of 
the  loss  at  the  time  of  the  injury.  Barnard  v. 
Poor,  31  Pick.,  878 ;  Gitm&re  v.  DritcoU,  122 
Mass.,  199  ;  Homes  v.  Crush,  181  Mass.,  207  ; 
White  V.  Dreaser,  185  Mass.,  150. 

In  the  following  cases  tbis  court  has  been 
called  to  lay  down  the  measure  of  damages  in 
actions  for  trespass  and  negligence,  and  in  none 
of  them  has  Interest  been  included:  Barnard 
V.  Poor,  t/apm;  Coolidgev.  Choate,  1'  Met.,  79; 
OiUett  V.  Western  B.  B.  Corp.,  8  Allen.  660  ; 
Gardner  v.  Field,  1  Gray,  151;  MovUon  v.  Me- 
Owen,  103  Mass.,  587. 

In  actions  of  trover  a  different  rule  of  dam- 
ages applies,  for  the  reason  that  the  defendant, 
to  be  liable,  must  have  bad  possession  of  the 
property.  BuAd  v.  mUer,  1  Str.,  128. 

On  a  similar  principle  it  has  been  held  that 
when  land  is  taken  for  a  public  purpose,  the 
damages  are  the  value  of  the  land  with  interest 
from  the  time  of  the  taking.  Drury  v.  Mid- 
land R.  R.  Co.,  127  Mass.,  571;  Old  Col.  R.  R. 
Co.  V.  ifiUer,  136  Mass.,  1. 
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The  reason  being  that  the  taker  becomes  pos- 
sessed of  the  premises  from  the  time  of  the 
taking,  and  should  therefore  pay  interest  as  a 
purchaser  from  that  time.  Parksv.  BotUm,  IS 
Pick.,  198,  308  ;  Rhys  v.  Dare  Vol.  R.  Co.,  L. 
R.,  19  Eq.  Cas.,  98;  cited  in  Old  Col.  R.  R.  Co. 
V.  Miller,  125  Mass.,  4. 

Whenever  this  court  has  been  called  upon  to 
state  the  measure  of  damages  in  trover,  it  has 
said  that  It  consists  of  the  vuue  of  the  property, 
with  interest  thereon  from  the  time  of  the  con- 
version, Kennedy  v.  Whitvell,  4  Pick.,  486; 
Johnson  V.  Sumner,  1  Met.,  172  ;  Greenfield 
Bank  v.  Leatitt,  17  Pick.,  1;  Fmeltr  v.  Oilman, 
18  Met.,  267;  Eing\.  Ham,  6  Allen,  298;  Forbes 
V.  Boston  te  L.  R.  R.  Co.,  188  Mass  ,  154. 

When  the  same  court  has  been  called  upon  to 
state  the  measure  of  damages  in  actions  for 
negligence,  it  has  always  omitted  interest  as 
one  of  the  elements.  Barnard  v.  Poor,  tvpra; 
Coolidge  v.  Choate,  svpra ;  Gardner  v,  ritld, 
suprn;  Gillett  v.  Western  R.  R.  Corp.,  8  Allen, 
560;  Moulion  v.  McOaen.  103  Mass..  587 ;  Gfl- 
mare  v.  Dnseoll,  supra;  Houfe*  v.  Grua}'.,  supra; 
White  V.  Dremr,  supra. 

In  New  Jersey,  Missouri,  Illinois.  South 
Carolina,  Virginia  and  Kentucky,  it  has  been 
expressly  decided  in  cases  where  the  question 
has  been  fully  argued  and  discussed,  that  in- 
terest cannot  be  recovered  in  this  kind  of  action. 
Spe^  V.  Van  Orden,  3  N.  J.  L.,  652;  Kenneyv. 
Hannibal  <&8t.  J.  R.  R.  Co.,  68  Mo.,  09;  At- 
kinson V.  A.  &  P.  R.  R.  Cb..  Id.,  867;  Martltali 
T.  Sehrieker,  Id.,  808;  Meyer  v.A.dtP.R.R 
Co.,  04  Mo.,  642;  Chicago  v.  AOeoefc,  86  BL, 
884;  a^uth  Park  Comri.  v.  DttnXety,  91  III., 
49;  Buekmaster  v.  Grundy,  8  Glim.,  626;  An- 
erum  v.  StoTW,  2  Speer,  594;  Brugh  v.  Shanks, 
5  Leigh,  598;  GtMon  v.  Governor,  11  Lngfa. 
600;  Ornubyv.  Johnmm,  1  B.  Mon.,  80. 

In  the  federal  courts  it  has  been  repatedlv 
sbited  in  actions  for  breach  of  contiact  that  it 
is  not  agreeable  to  legal  principles  to  allow  in- 
terest on  unliquidated  and  contested  claims 
sounding  in  damages.  Oilpinay.  Ooneeqva,  Pet 
C.  Ct.,  06;  WiUinga  v.  (hntequa.  Pet.  C.  Ct, 
179. 

And  in  one  case  a  verdict  of  a  jury  was  set 
aside  for  allowing  interest  on  an  uimquidaled 
clabn  for  breach  of  wamm^  in  a  conbwtt  of 
sale.    Touqua  v.  ^fowi.  Pet.  C.  Ct.,  S84. 

In  actions  of  tort  it  has  been  held  th^  tbe 
measure  of  damages  in  trover  is  Uie  value  of 
the  property  converted  and  interest  tbmui 
from  the  date  of  the  conversion.  Matthem  v. 
Mender,  2  McLean,  145. 

In  cases  of  infringement  of  patent  rights  it 
has  been  held  that  it  lies  in  the  discretion  of  tbe 
tribunal  assessing  damages  whether  or  not  in- 
terest shall  be  allowed  before  tbe  final  decree. 
Interest  was  disallowed  in  Moitf^ry  v.  Wkitneg, 
14  Wall. ,  620 (81  U.  8..bk.  20,L . ed.  860);  Park* 
V.  Booth,  102  U.  S..  96  (bk.  26,  L.  ed.,  54);  Lit- 
tlejkld  V.  Perry,  21  Wall.,  805,  (88  U.  S..  bt 
33,  L.  ed.,  577). 

In  an  action  to  recover  for  fraud  in  a  sale  of 
property  it  has  also  been  stated  by  tbe  court 
that  if  the  plaintiff  was  entitled  to  recover  tbe 
value  of  the  property  of  which  he  was  de- 
prived, it  would  probably  be  in  the  discretion  of 
tbe  jury  to  say  whether  he  should  also  recover 
interest  on  its  value,  but  no  express  decisioa 


1888. 


POTHAM  V.  BOYKR. 


527 


7  WaU.,  132  (74  U.  8..  bk.  19,  L.  ed..  IOC). 

Interest  is  recovered  in  actions  at  law,  says 
Best.  C.  J.,  OD  tvo  priDciples:  "  First,  when 
the  intent  alt  the  parties  that  interest  should  be 
paid  is  to  be  collected  from  the  terms  or  nature 
of  the  contnct;  secondly,  when  the  debt  has 
been  wrongfully  detained  from  the  iereditor." 
Amott  T.  Sedfem,  8  Bing.,  853,  360. 

The  fact  that  the  plaintiff  did  not  receive  his 
damages  on  the  day  the  injury  happened  was 
not  the  fault  of  the  defendant.  Beuig  an  un- 
certain demand  it  could  not  make  a  tender. 
La^enee  T.  Gifford,  17  Pick..  866. 

The  delay  in  the  plaintiff's  getting  his  dam- 
ages is  due  to  two  causes:  first,  his  own  laches 
in  waiting  so  long  before  bringing  his  action, 
and  second,  the  necessary  time  occupied  by  the 
court  in  determining  the  damages  after  the  ac- 
tion was  begun.  For  neither  of  these  causes 
of  delay  is  the  defendant  responsible.  CaU' 
4/mian  R.  Oo.  v.  Carmiehad,  mpra. 

There  U  no  power  on  the  part  of  a  jury,  or  j 
rather  a  juiy  would  be  recommended  by  the  | 
judge  not  to  give  interest,  in  cases  where  there 
has  been  no  default  on  the  part  of  the  person 
i^inst  whom  interest  is  claimed.  Webater  v. 
Snt.  Emp.  Mut .  Life  Amur.  Cb. ,  L.  R ,  15  Ch. 
D.,  169. 

As  the  plaintiff  saw  fit  to  let  his  demand  lie 
for  five  and  a  half  years,  it  was  his  own  fault, 
and  it  has  been  again  and  a^n  determined 
that  where  the  delay  in  establishing  his  claim  i 
is  due  to  the  plaintiff's  own  laches,  be  can  have ! 
no  interest  as  damages,  even  in  those  actions  1 
wheie  he  would  ouerwise  be  entitled  to  it.  j 
Webtler  v.  Brit.  Emp.  Mut.  Amwut.  Oo.,  L.  R.,  { 
15  Ch.  D.,  16U  ;  Andertony.  ArrowKnith,  3 
Perrr  &  D.,  408;  Caledtmian  R.  Co.  v.  Carmi- 
eliaet,  mpra;  Rtdjieldv.  Tatalsfera Iran  Co., 110 
U.  S..  174  (bk.  2^,  L.  ed..l09);  Bannv.  VaUeU, 
3  Car.  &  P.,  376;  Newel  v.  Keitk  Err.,  11  Vt, 
214;  Adamg  Exp.  Co.  v.  Milion,  11  Bush,  49; 
Morfordv.  Ambro§e,SJ.  J.,  Marsh. 688;  T/iomp- 
ton  V.  Botton  &  Me.  R.  R.,  58  N.  H.,  524. 

Id  v.  Behaboth,  3  Cu^.,  476,  an  action 
of  contract,  it  was  held  that  "A  demand  to  lay 
the  foundation  of  a  claim  for  interest  must  be 
a  separate  and  distinct  demand  for  a  debt  or 
sum  of  money  which  is  afterwards  admitted  or 
proved  to  be  true." 

In  the  case  at  bar  there  was  a  trial  before  the 
court  witiiout  a  jury;  the  finding  of  the  court, 
therefore,  represents  the  verdict  of  a  jury,  and 
we  i»esnme  that  interest  should  be  allowed 
from  that  time.   P.  S.,  ch.  171,  $  6. 

Holmes*  J.,  delivered  the  opinion  of  the 

court : 

.  This  is  an  action  for  the  negligent  destruction 
of  property  by  the  same  disaster  which  was  dis- 
cuHed  in  SSvant  v.  Awefmp  Carpet  Co.,  181 
3Iw.,4»l. 

The  defendant's  liability  is  admitted,  and  the 
only  question  is  whether  the  tribunal  assessing 
tbe  damages  bafl  power  in  its  discretion  to  add 
interest  to  the  sum  which  it  finds  to  represent 
tbe  plaintiff's  loss  on  the  day  it  took  place. 

Interest  was  allowed  witiiout  dtecussion  in 
Bryant  v.  Bigdote  Co.,  ubi  mpra.  It  is  allowed 
uof  rivbt  in  trover  and  other  like  actions,  and 
dtbonui  in  each  case  it  is  suggested  that  the 
•iefeiHuuit  may  be  presumed  to  have  had  the 
using  die  goo^  since  the  conveisimi,  this  is  not 
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necessarily  the  fact,  and  if  it  was  would  have 
no  bearing  on  the  indemnity  due  the  plaintiff. 
Interest  is  allowed  in  the  admiraltv  upon  dam- 
ages for  collision  and  other  courts  nave  adopted 
the  admiralty  doctrine. 

Straker  v.  Hartland,  2  Hem.  &  Miller,  570; 
Amalia,  84  L.  J.,  N.  8.  Eq.  Adm.,  21;  Dun- 
dee. 2;  Hagg  Adm.,  137;  The  Vauf/fm  arui  The 
Telegraph,  2  Ben.,  D.  C.  47;  Parrott  v.  Knicker- 
bocker d!  N.  y.  Ice  Ciw. ,  46  N.  Y. ,  861 ;  Mailler 
V.  SiyntttProp.  Line,  61  N.  Y.,  312. 

The  same  principle  has  been  applied  in  other 
cases  of  the  negligent  destruction  of  property. 
Chapman  v.  Chieago  A  N.  W.  R.  Co.,  26  Wis., 
295,  804;  Sanborn  v.  Webster,  2  Minn.,  823. 
See  also.  Lawrence  R.  S.  Co,  v.  Cobb,  85  Ohio 
St.,  94. 

Notwithstanding  the  language  of  Wood,  V. 
C,  in  8trafcfr  Y.Martlifnd.  gujfra,  it  maybe 
conceded  for  the  purpose  of  tbe  decision  that  a 
new  liability  to  pay  such  a  sum,  if  any,  as  a 
jury  may  hereafter  determine,  cannot  properly 
be  called  a  debt.  Read  v.  Nash,  1  Wilson, 
305;  Leirkiicr  v.  Freeman,  Finch,  Prec.  Ch.  105; 
8.  C,  1  Eq.  Gas.  Abr.,  149;  2  Freeman,  236. 

Freetaiid  v.  Ba.  R.  B.Co  ,W  Pa.  St. ,  97,  and 
we  will  assume  that  the  sum  ultimately  found 
by  tbe  jut^  cannot  be  said  to  have  been  wrong- 
fully detained  before  the  finding  in  such  a  sense 
that  interest  is  due.  Blogg  v.  Johnton,  L.  R.,  2 
Ch.  App.  Cas.,  225.  230;  Chieago  v.  AUcock,  86 
m. ,  384. 

But  we  have  heard  no  reason  suggested  why. 
if  a  party  has  been  prevented  from  having  his 
danuges  ascertained  and  in  that  sense  has  been 
kept  out  of  tbe  sum  that  would  have  made  him 
whole  at  the  time,  so  long  that  that  sum  is  no 
longer  an  indemnity,  the  jury  in  their  discre- 
tion and  as  incident  to  determining  the  amount 
of  the  original  loss  may  not  consider  the  delay 
caused  by  the  defendant,  and  in  our  opinion 
they  may  do  so,  and  if  they  do,  we  do  not  see 
how  they  con  do  it  more  justly  than  by  taking 
interest  on  the  original  damage  as  a  measure. 
See,  further,  Lincoln,  v.  Clajiin,  7  Wall.,  182, 
189  174  U.  S.,  bk.  10,  L.  ed.,  1091,  and  often 
cited  languagiB  of  Shaw,  C.  J.,va  J^rktv.  Bos- 
ton, 15  Pick.,  198.  208;  BuHv.  Merck.  Ins.  Co., 
115  Mass.,  1-14;  Old  Col.  R.  R.  Co.  v.  Miller, 
125  Mass.,  14;  Hedg.  Dam.,  386. 

It  is  agreed  that  the  diso^tion  was  exercised 
wron^nlly.  because  the  delay  was  due  to  the 
plaiotilTs  not  bringing  his  action.  But  he  pre- 
sented his  claim  and  was  informed  that  the  de- 
fendant denied  the  liability;  under  such  cir- 
cumstances the  most  prudent  and  economical 
thing  for  both  parties  was  for  the  plaintiff  to 
postpone  his  suit  until  the  test  case  had  settled 
the  question.  The  delay  for  that  purpose  was 
caused  by  tbe  defendant  as  truly  as  if  a  suit 
had  been  be^n  and  continued  to  await  the  de- 
cision in  Bryant  v.  Bigdow  Carpet  Co. 

Jttdf/mtntforpiaintiff for  $4,000,andintere»t. 


i.  D.  PUTNAM 

V. 

Alexander  BOYER  and  Trustee,  and  Chas. 
Martell,  ClmL,  Appt. 

Where  the  appeal  bond  fkil«4o  reeite 

atfuinst  whom  jnd^^^ft 
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when  rendered,  or  what  was  the  amount 
thereof,  Is  without  date  and  does  not 
appear  to  have  been  approved,  the  ap- 
peml  ahoald  be  diamlMed. 

(Worcester— Decided  October  38,  1885.) 

plaintiff's  motion  to  dismiss  appeal.  Jv^- 
yj  menl  affirmed. 

The  aiolion  to  dtsniisB  the  appeal  was  based 
upon  the  ground  that  the  bond  filed  the 
appellant,  claimant  in  an  action  by  trustee  proc- 
ess, was  defective. 

The  defects  in  the  bond  arc  sufficiently  stated 
in  the  opinion. 

Mr.  J.  M.  CochrMi,  for  plaintiff: 

The  motion  to  dismiss  the  appeal  for  want 
of  a  BulBcient  bond  was  rightfully  allowed. 
The  filing  of  a  sufficient  bond  in  the  lower 
court  is  necessary  to  establish  the  right  of  ap- 
peal. It  is  an  essential  prerequisite,  and  unless 
such  a  bond  is  filed  and  approved  the  superior 
court  has  no  jurisdiction  in  the  case.  Keene  v. 
White,  186  Mass.,  28;  Santom  v.  Bailard,  183 
Mass.,  464. 

The  filing  of  the  bond  cannot  be  waived. 
Consent  of  parties  cannot  create  a  jurisdiction 
over  a  cause  and  subject  matter  which  is  not 
vested  in  the  court  by  law,  Brmm  v.  Webber, 
8  Cush.,  560;  Aahudot  Bank  v.  Pearson,  14 
Gray,  521;  McQuade  v.  (/Neil,  15  Gray,  52; 
Siley  V.  LotceU,  117  Mass.,  76. 

The  provisions  of  law  requiring  a  bond  are 
not  wholly  for  the  benefit  ol  the  appellee,  but 
mrtly  upon  oonsidenrtlons  of  public  policy. 
Parties  cannot  by  their  consent  diwense  with 
the  bond,  and  thus  without  complying  with 
the  law  devest  the  inferior  court  of  its  juris- 
diction and  transfer  the  case  to  the  higher 
court.    Sanlom  v.  Ballard,  188  Mass.,  464. 

If  the  claimant  wron^uily  lost  this  right  of 
appeal,  he  has  his  remedy  by  review.  Keene 
V.  IFKtfc.  188MflSs.,  28. 

There  is  nothing  upon  the  bond  to  show  that 
it  was  ever  approved  bv  the  pIainti£F  or  justice 
of  the  district  court.    Puh.  St.,  di.  159,  g  29. 

The  appellee  is  entitled  to  a  bond  fully  iden- 
tifying the  cause  in  which  it  is  filed',  with 

g roper  sure^  or  sureties  and  dtily  approved, 
efore  the  appeal  can  he  allowed.  It  must  be 
a  bond  upon  which  an  action  can  be  brought 
and  sustained  at  law  and  without  resort  to 
equity,  as  was  intimated  in  a  late  case,  and  no 
rights  of  the  plaintiff  have  t>eeD  waived  in 
thts  action,  as  in  Wlieeler  &  Witmm  S^.  Co. 
V.  Burlingham,  187  Mass.,  081. 
Mr.  A.  J.  Bajrtholomew.  for  claimant. 

HvruoMt  •J-,  delivered  the  opinion  the 
court: 

It  was  the  duty  of  the  appellant,  if  he  de- 
sired effectively  to  prosecute  his  appeal  from 
the  district  court,  to  file,  within  twenty-four 
houra  after  the  entry  of  judgment,  a  bond  to 
the  adverse  party,  with  sufficient  surfety  or 
sureties,  to  be  approved  by  the  adverse  party 
or  the  justice,  in  a  reasonable  sum,  fixed  by 
the  justice  or  approved  by  the  adverse  party, 
with  condition  to  enter  and  prosecute  his  ap- 
peal with  effect,  and  to  satisfy,  within  thirty 
days  from  the  entry  thereof,  any  judgment 
which  mi^t  be  entered  against  him  In  the 
superior  court,  upon  said  appeal,  for  costs. 
IbS 


Pub.  Sts.,  ch.  164,  g  52;  ch.  155,  ^  29.  St. 
1882,  ch.  06. 

The  bond  filed  by  the  claimant  recites  In  its 
condition  an  unteal  ftom  a  judgment  given  in 
favor  of  the  plaintiff,  but  a^nst  whom  it  was 
given  does  not  appear.  There  is  no  state- 
ment when  such  judgment  was  rendered  nor 
what  was  the  amount  thereof,  either  in  debt  or 
costs.  The  bond  itself  bears  no  date  nor  does 
it  appear  to  have  ever  received  the  approval  of 
the  adverse  party  or  the  justice.  An  examina- 
tion of  the  record  of  the  justice  shows  that  the 
claimant  reownized  before  him  with  aofflcient 
sureties,  but  the  record  makes  no  mention  of 
any  bond. 

The  contention  of  the  claimant  is,  that, 
taking  the  whole  instrument  together,  in  con- 
nection with  the  record,  the  intention  of  the 
parties  signing  the  same  can  be  gatbered 
therefrom;  that  they  must  be  held  liable;  and 
thus  that  he  baa  perfected  his  appeal.  It  may 
be  that  the  omissions  in  this  bond,  or  in  regurd 
to  the  failure  by  the  magistrate  to  act  thereon, 
if  the  plaintiff  had  seen  fit  not  to  object  on 
account  thereof,  would  not  have  been  held  to 
be  of  so  vital  a  character  as  to  deprive  the 
Superior  Court  of  its  jurisdiction;  and  that,  if 
the  plaintiff  had  eventually  prevailed,  be 
miffht,  by  the  aid  of  the  record  and  such  other 
evidence  as  wouU  connect  this  bond  with  the 
case  at  bar,  have  maintained  an  action  thereon 
against  its  signers.  Santom  v.  BaUard,  183 
Mass.,  464;  Keem  v.  White,  186  Mass.,  88: 
Wheeler  S  Wilton  Mfg.  Co.  v.  Burlingham. 
137  aiass.,  681. 

But  the  plaintiff  is  not  compelled  to  sutoiit 
to  the  manifest  inconveniences  to  which  sudi 
errors  necessarily  subject  him.  They  are  not 
purely  immaterial  and,  when  a  motion  to 
dismiss,  on  account  of  them  is  seasonably 
made  by  the  plaintiff,  it  should  prevail.  The 
remedy  by  review,  when  any  party,  without 
fault  on  his  own  part,  has  kwt  his  ti^t  of 
appeal,  affords  him  ample  protection.  Pub^ 
Sts..  chap.  187,  §  25;  Keene  v.  White,  vbi  mtpra. 

The  appellee  is  entitled  to  a  bond  fully 
j  identifying  the  cause  in  which  it  is  filed,  vrith 
I  proper  surety  dulv  approved,  before  the  appeal 
!  should  be  allowed.  There  is  do  such  bond  in 
'  the  case  at  bar. 
[    JnggmeM  ajfirmed. 


Daniel  W.  DESMOND, 
«, 

MarshaU  B.  8TEBBINS. 

Under  an  oral  eontraet*  a  broker  is  «n> 
titled  to  eompenMiioai  if  be  substan- 
tially effects  a  sale  by  procnriay  and 
introducing  a  pnrehaser,  to  whom  the 
owner  sells  the  land. 

(SuSolfc-Deoided  Noveinba-2K,  188B.I 

N  defendant's  exceptions.  Overruled. 
Action  on  oral  contract,  made  by  defend- 
ant employing  plaintiff  to  procure  a  pordmer 
for  a  fserwn  lot  of  land  and  dwening  bmuw 
thereon  belonging  to  defenduit,  who  agreed 
and  promised  to  pay  plaintiff  therefw,  and  in 
pursuance  of  said  agreementnlaintlff  ivocured 
a  purchaser.  D,gi,,,,,,GoOg[e 


0 
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the  words,  "any  unsettled  woman,"  in 
the  Statute  of  1679,  have  the  same  mean- 
ing. 

3.  The  objeet  of  tlte  statnta  is  to  provide 
relief  for  persons  now  in  dlatresa  or 

who  may  hereafter  fall  into  distress;  and 
one  who  has  already  a  settlement  has  no 
need  of  its  pn>vjaions;  lience,  &  womaA 
who  had  a  settlement  through  a  former 
hnabaad  gains  no  settlement  under  the 
statute. 

( Woroeetar-Deoldetl  October  at,  1885.) 


Mr.  T.  S.  Da,iiie.  for  defendant ; 

The  coutrsct  relied  on  was  a  specilic  eontract 
toseU.and  Dot  a  coatract  for  the  general  employ- 
meDt  of  plaintiff,  as  a  broker.  This  contract  if 
proved,  m  the  absence  of  evidence  of  usage, 
should  be  construed  by  the  court,  Globe  Works  v. 
irn.yt<,106Mos8.  307,  and  cases  there  cited,  und 
should  be  construed  in  tlie  same  manner  wheth- 
er made  with  a  broker  or  any  other  party. 
Ward  V.  Fltidier,  lU  Mans.  224. 

To  constitute  a  sale,  plaintiff  must  not  only 
find  a  purchaser,  but  make  a  valid  contract 
for  the  sale.  Tb/wfi*  v.  Alexander,  101  Mass. 
25a;  Rice  v.  Mayo,  107  Mass.  550. 

The  instruction  that  plaintiff  sold  the  bouse, 
if  defendant  stepped  in  and  closed  the  contract 
without  calling  m  plaiQtiff  for  further  services, 
was  erroneous  and  Dot  pertinent  to  any  issue 
raised  by  the  pleadings.  Vmeiey.  Hotmer,  11 
Gray,  386;  Palmer  v.  tiawyer,  114  Mass.  15. 

Defendant  did  not  waive  ms  right  to  the  In- 
structioD  excepted  to,  by  not  oblecting  to  evi- 
dence of  the  contract  proved,  for  tne  instruction 
excepted  to  was  not  pertinent  to  any  issue  raised 
hy  the  pleading,  and  no  evidence  was  offered 
for  the  purpose  of  proving  that  defendant 
made  such  a  contact  as  the  Instruction  author- 
ized the  jury  to  find  was  made.  Rice  v.  En- 
m-ight,  119  Mass.  187. 

Mr.  A.  J.  McZieod,  for  plaintiff: 

The  only  question  is,  was  it  necessary,  to  en- 
title the  plaintiff  to  recover.that  he  should  have 
done,  when  willing  and  unrequested,  every- 
thing required  to  be  done  between  vendor  and 
purchaser  to  pass  a  legal  title  to  the  property 
uttimately  porctihaed  of  the  defendant  by  the 
person  introduced  by  the  plaintiff  as  a  pur- 
chaser? And  the  court  rightly  instructed  the 
jury  that  it  was  not.  v.  Beats,  108  Mass. 

Ml;  (^apin  v.  Bridges.  116  Mass.  105;  Biee  v. 
Mayo,  107  Mass.  550;  Pearson  v.  Mason,  120 
Mass.  58;  NoahaU  v.  Pieree,  115  Mass.  467; 
mdtOeaex  Co.  v.  O^ood,  4  Qray.  447. 

By  the  Court: 

Under  the  instructions  given  them,  the  jury 
must  have  found  that  the  contract  between  the 

ries  was  as  set  out  in  the  declaration,  name- 
.  that  the  defendant  employed  the  plaintiff 
to  procure  a  purchaser  for  the  land  and  house 
of  the  defendant.  There  was  no  written  con- 
tract.  The  employment  was  by  an  oral  agree- 
ment and,  upon  the  evidence,  it  was  competent 
for  the  jury  to  find  that  it  was  the  oroiuaiy 

case  of  the  employment  of  a  broker  to  procure  five  years  together,  with< 
a  purchaser.  Under  such  a  contract,  the  broker  a  pauper,  snail  thereby 


IS  entitled  to  compensation,  if  he  substantially 
effects  a  sale  by  procuring  and  introducing  a 
wrchaser,  to  whom  the  owner  sells  the  land. 
The  instrut^ons  at  the  trial  were  sufficiently 
fiiTtmble  to  the  defendant. 
BeegilioM  overrvted. 


City  of  WOBCESTEB 

T. 

InhaUtants  of  GREAT  BARRINOTON. 

1-  The  wvrdsjn  statutes  providing  for  the 
relief  of  paupers,  "  aAj-  unsettled  per- 
■M."  mmma  any  person  nnsettled  »t 
the  timB  the  atetato  took  efltoet.  and 

MASS.  sr.  R.  a.,  V.I. 


APPEAJj,  on  agreed  facts,  from  a  judgment 
of  the  Superior  Court  in  favor  of  defend- 
ants. Afflrmid. 

This  was  an  action  to  recover  money  ex 
pended  by  plaintiff  in  relief  of  a  poor  married 
woman  whose  settlement  whs  alleged  to  be  in 
defendant  Town. 

The  facts  are  sufficiently  stated  in  the 
opinion. 

Mr.  Frank  P.  Oouldlnjf*  for  plaintiff. 
Menttra.  Dewey    WrigCt,  for  defendants. 

Morton*  Ch  J.  delivered  the  opinion  of  the 
court: 

The  rights  of  the  parties  In  this  suit  depend 
upon  the  question,  whether  Margaret  Qoiglqr, 
the  grandmother  of  the  pauper,  gained  a  settle- 
ment in  Great  Barrinjrton  prior  to  February  1] , 
1873.  She  was  bom  in  Ii-eland,  came  to  thit^ 
country  in  1845,  was  married  to  Thomas  Quig- 
lef  in  1851,  she  being  then  of  age,  and  lived 
with  him  in  Great  Barrington  until  im  deatli 
in  1856.  After  the  death  of  lier  husband,  she 
lived  in  Great  Barrington,  a  widow,  until  1859, 
when  she  married  one  Finneran.  Slie  am- 
tinued  to  live  with  Finneran  in  the  same  Town 
until  1867,  when  they  removed  to  Huntington, 
where  Finneran  died  in  1869.  She  then  re- 
turned to  Great  Barrington  and  lived  there 
until  1878,  when  she  married  one  Burke,  who 
then  had  and  now  has  a  settlement  in  Sandis- 
field,  in  this  State,  where  they  now  live. 
Neith^  Thomas  Quiglej  nor  Finneran  ever 
had  any  settlement  in  thia  State. 

The  plaintiff,  upon  these  facts,  contended 
that  Margaret  gained  a  settlement  in  Great 
Barrington,  under  the  Statute  of  1878,  ch.  190, 
g  1 ,  cl.  6,  as  amended  by  the  Statute  of  1879,  ch. 
343,  3.  The  Statute  of  1878  ptvvides  that 
"Any  woman  of  the  age  of  twenty-one  years, 
who  resides  in  any  place  within  this  State  for 
without  receiving  relief  as 
gain  a  settlement  in 
such  place."  The  Statute  of  1879  made  this  pro- 
vision applicable  to  married  women,  and  fur- 
ther ppivided  that  "A  settlement  thereunder 
shall  be  deemed  to  have  been  gained  by  any 
nnsettled  woman  upon  the  completion  of  the 
term  of  residence  therein  mentioned,  althouf^i 
the  whole  or  a  part  of  the  same  nccrues  before 
thepassageof  this  Act."  These  provisions  an- 
reenacted  in  the  Pub.  Stat.  ch.  88,  g  1,  el.  6,  7. 

Upon  the  admitted  facts,  Margaret,  having 
resided  in  Great  Barrington  for  more  than  five 
years,  prior  to  1878,  must  be  deemed  to  have 
gained  a  settlement  there,  under  the  Statutes  of 
1878  and  1879,  if  she  is  a  pentoo  within  the 
purview  of  these  statutes.  This  depends  upon 
the  meaning  of  the  words,  "aia  unsettled 
woman."  in  tTie  Statute  <^^||9,,5>Q(g,(|>&]g 
84  qi88 
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these  words  mean  any  woman  who  was  unaet- 
tled  at  the  time  the  statute  took  effect,  she  Is 
not  within  the  fitatute.  because,  in  1873,  she  by 
her  marria^  with  Burke  eaiaed  a  settlemeot 
in  Sandisflud,  which  continues  to  the  present 
time. 

The  provisions  of  the  presen  t  laws  were  deriv- 
ed from  the  Statute  of  1874,cli.274.  Section  8  of 
that  Act  provides  that  "No  existing  settlement 
shall  be  Slanged  by  any  pFovision  of  this  Act, 
unless  the  entire  residence  and  taxation  herein 
required  accrues  after  its  passage;  but  any  un- 
settled person  shall  be  deemed  to  have  gained 
a  settlement  upon  the  completion  of  the  resi- 
dence and  taxation  herein  required,  though  the 
whole  or  a  part  of  the  same  accrues  before  the 
passage  of  tiiis  Act." 

Several  canea  have  been  decided  under  this 
statute,  hut  the  question  now  before  us  has 
never  arisen,  because,  in  those  cases,  it  ap- 
peared that  the  person  alleged  to  have  gained  a 
settlement  under  it  had  no  settlement  in  the 
State  except  that  conferred  by  the  statute  it- 
self. Cambridge  v.  Boston,  180  Mass.  857; 
Fitcliburg  v.  Aihby,  1S2  Mass.  495;  Dedham  v. 
Milton,  186  Mass.  4S4.  See  also,  Worcetterv. 
ftprinsfiM.  127  Mass.  540. 

We  concur  with  Mr.  Justice  Field  in  the 
statements  of  the  llrst  paragraph  of  his  dissent- 
ing opinion  in  FitcJibitrg  v.  Aalihy,  ubi  mpru, 
that  Uie  words  "existing  settlement*'  mean  a 
settlement  extstiDg  at  the  time  the  statute  took 
effect,  and  that  the  words  '*anv  unsettled  per- 
son" mean  any  person  unsettled  at  the  time 
the  statute  took  ^ect;  and  we  are  of  ofiinion 
that  the  words,  "any  unsettled  woman,"  in  the 
Statute  of  1879(have  the  same  meaning.  Gener- 
ally, a  statute  speaks  from  the  time  it  takes 
eflfect.  The  object  of  the  statute  is  to  provide 
for  the  relief  of  poor  persons  who  are  now  in 
distress  or  may  heraafter  fall  into  distress,  by 
giving  them  a  settlement  in  some  town  which 
shall  l>e  under  ohligation  to  relieve  tbem.  A 
person  who  already  has  a  settlcm^t  lias  no 
need  of  sucii  provision.  It  has  Ijeen  held,  in 
regard  to  a  similar  statute,  that  it  did  not  a^ 
ply  in  the  case  cf  a  person  who  died  before  it 
took  eifect;  TaunUtn.  v,  Boston,  181  Mass.  18; 
and  also  that  the  Statute  of  1874  did  not  apply 
to  the  case  of  a  person  who  had  ceased  to  be  a 
resident  of  the  State  many  years  before  its 
passage.    Fitdtbvrg  v.  Athol,  180  Mass.  870. 

The  purpose  of  the  statute  is  not  to  force 
upon  a  person  who  has  a  settlement  a  former 
settlement  for  the  benefit  of  his  children  and 
grandchildren,  but  to  provide  for  the  present 
and  tiie  future,  and  to  afford  to  such  as  are  or 
mur  be  in  distress,  succor  and  relief. 

We  are  therefore  of  opinion  that  Margaret 
Qui^ey  gained  no  settlemeat  in  the  defend- 
antTown;  and  that  the  plaintiff  cannot  main- 
tain this  action. 

Judgment  for  the  dtfendaai. 


The  LITERATI 

V. 

Benjamin  F.  IIEALD. 

It  is  not  a  breach  of  duty  of  a  treasurer 
of  a  literary  society  to  expose  theftmd* 
of  the  organisation  to  attaolunent  by 
its  creditors. 
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(Middlesex— Deoiaed  HanA  8. 18801) 

ON  plaintiff's  exceptions.  Ovemtled. 
Action  by  a  literary  Coiporation  against  ita 
treasurer,  for  breach  <a.  oiiicud  duty  as  defined 
in  article  11  of  its  liy-laws,  which  is  as  f<A- 
lows:  "  It  shall  be  the  duty  of  the  treasurer  to 
take  charge  of  all  moneys  belonging  to  the  So- 
ciety: to  collect  all  fees  and  taxes;  to  pay  all 
bills  against  the  Society  when  approved  by  the 
board  of  directors;  to  keep  a  full  account  of  all 
receipts  and  expenditures,  ta  a  book  bdrai^g 
to  the  Society  ;to  invest  the  funds  of  the  Sonety 
ty,  with  the  consent  and  approval  of  the  board 
of  directorsi'andattheannual  meeting,  to  make 
a  full  and  detailed  report  in  wTitins.  md  at 
such  ot  her  times  as  be  shnll  be  required  by  said 
board." 

The  action  was  brought  upon  his  bond,  the 
condition  of  which  was:  "lliat  he  shall  faith- 
fully discbarge  his  said  trust  as  treasurer,  and 
shajl  take  good  care  of  the  corporate  funds, 
which  may  come  to  his  hands,  and  shall  make 
good  to  the  Corporation  any  losses  therein,  which 
may  accrue  by  reason  of  any  gross  neglecl  or 
misfeasance  of  his,  during  liis  offlcial  service; 
and  shall  faithfully  fulfill  his  duties  as  treasurer, 
according  to  the  constitution  and  l^-laws  of 
said  corporate  society." 

Mr.  Robert  B.  Caverly.  for  plaintiff. 

Metart.  O.  F.  ftF.  Lawton*  for  defendant. 

By  the  Court: 

The  jury  have  found  tliat  the  defendant,  Heald. 
the  prinapal  obligor  in  the  bond  sued  on.  had 
not  in  his  bands  as  tTe88urer,aiiy  money  of  the 
plaintiff  at  the  time  his  successor  made  a  de- 
mand upon  him  for  funds  in  his  possession.  It 
was  not  a  breach  of  his  dut^  as  treasurer  that 
he  exposed  property  of  the  Corporation  to  be  at- 
tached by  one  of  its  creditors.  There  is  no  evi- 
dence as  shown  by  the  bill  of  exceptions,  of  a 
breach  of  any  condition  of  die  bond  in  suit. 


COMMONWEALTH  of  Massachusetts, 

e. 

Maiy  FLAHERTY. 

If  the  wife  acta  ia  tiie  abMnee  of  her 
hnsbandU  there  is  no  preenmption  that 
she  acts  under  his  coercion:  but  If  the 
hnsband  is  near  enough  for  the  wife  to 
act  under  his  immediate  inflnence  and 
control,  althoorii  not  in  the  same  re  ow. 
he  is  not  abson*  vitbin  the  meaning  of 
the  law. 

(Norfolk  Dedded  Januazy  T.  IflBL) 

ON  defendant's  exceptions.  Sustat'jied. 
Complaint  for  keeping  a  common  nuisaDce 
used  for  the  illegal  sue  and  ill^^  keeping  of 
intoxicating  lic^uors. 

The  instruction  excepted  to  is  stated  in  the 
oi^oioo  of  the  court. 
Mr.  John  I*.  Eldrld^^  for  defendant: 
The  instruction  given  was  erroneous  in  two 
respects.   It  mode  the  actual  presoice  of  tbe 
husband  necessary  to  raise  the  presumptjon.  It 
took  from  the  iury  the  question  whether  the  sale 
was  made  under  the  influrace  of  huaband. 
Digitized  by  kjOOy  It. 
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sad  was  substaatiaHT  that  the  defendant  would 
be  liable j  for  the  Bale  if  her  husband  was  not 
actually  present  when  it  was  made.  Common- 
aealih  v.  BHrk,  11  Gray,  437;  Same  v.  Muruey, 
112  Masa.  387;  Same  v.  Pratt.  136  Id.  462. 

J/r.  Harvey  N.  Shepard.  Asst.  Atty- 
Gen.,  for  Commonwealth. 

Upon  the  evidence  there  could  be  no  con- 
dusiva  presumption  of  law  that  the  defendant, 
in  selling  the  intoxicating  liquor,  was  acting 
under  toe  immediate  ioflueuce  and  control  of 
ber  husband,  and  the  question  wasproperly  left 
to  the  jury.  CoiiitnoMPeaWi  v.  Gorntley,  188 
Mass.  580;  Same  v.  Roberta,  132  Id.  307;  Satne 
T.  Murphy,  2  Gray,  510;  Sftme  v.  Butler,  1 
Allen,  4;  J?rt//i<  v,  .«u»«^y,  113  Mass.  387;  SaTtie 
V.  Hurk,l\  Gr^,  487;  Sainev.  Welch,  97 Mass. 
SB8;  Same  t.  Gannon.  97  Id.  547. 

HoloMB.  J.,  delivered  the  opinion  of  the 
court: 

The  complMot  alleges  the  keeping  of  a  com- 
mon nuisance,  namely:  a  tenement  used  for  the 
illegal  sale  and  illegal  keeping  of  intoxicating 
liquors. 

The  evidence  was  of  tlirce  sales:  two  in  the 
pRsence  of  the  defendant's  husband,  and  a  third 
when  be  was  In  the  yard  outside  the  kitchen, 
where  the  sale  w».^  made. 

As  to  this  last  .sale,  the  jury  were  instructed 
that ' '  No  presumption  arises  that  sales  made  by 
the  wife,  when  the  huslmnd  is  on  the  estate  or 
on  the  premises,  not  in  her  presence,  are  made 
under  constraint  of  the  husband,  and  the  de- 
fendant would  be  liable  for  any  such  dale  so 
made." 

We  think  the  jury  must  have  understood  this 
language  as  meaning  that  if,  at  the  moment  of 
the  sale,  t^e  husband  was  not  immediately  and 
visibly  in  the  presence  of  tlie  wife,  she  would  be 
liable  for  it,  as  matter  of  law,  although  he  was 
ofl  the  premises.  We  aL<K>  think,  although  per- 
haps ttus  is  teas  important,  that  the  word  "  li- 
atw  "  must  be  taken  to  mean  liable  on  this  com- 
idatnt,  which  was  the  point  on  which  the  jury 
were  to  be  instructed,  as  otherwise  there  would 
seem  to  have  been  a  mistrial. 

Thus  construed,  the  instructions  went  too  far, 
and  justice  to  tlie  defendant  requires  that  she 
should  have  a  new  trial,  even  if  the  actual 
meaning  of  the  Judge  was  correct. 

It  is  true  that,  if  me  wife  acts  in  the  absence 
of  her  husband,  there  is  nopresumptlon  that  she 
acta  under  his  coercion.  But  if  the  husband  is 
near  enough  for  the  wife  to  act  under  liis  imme- 
diate influence  and  control,  though  not  in  the 
same  room,  he  is  not  absent,  within  the  meaning 
of  the  law.  Chinmoiivrealth  v.  Burk,  11  Gray, 
487,438. 

This  principle  was  restated  and  applied  in  a 
case  where,  if  it  appeued  at  all  where  the  hus- 
band was,  he  was  in  the  bam  while  the  sales 
were  made  in  the  house.  Gommonm^th  v. 
JfuTney,  112  Mass.  387. 

That  case  was,  if  anything,  stronger  than  the 
present;  for  there  the  wife  was  complained  of 
as  acommon  seller;  whereas,  in  the  present  case 
(forkeepii^  a  nuisance),  tlie  sales  do  not  consti- 
tute the  offense,  but  are  only  evidence  of  it; 
Commoavimlth  v.  Patteraoa,  188  Mass.  488;  and 
as  the  husband  "  was  a  cripple,  generally  at 
home,  except  that  he  could  hop  out,"  it  is  con- 
ceivable that  bis  wife  mig^t  l>e  so  far  free  from 
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his  influence  as  to  be  answerable  for  the  sale, 
and  jet  not  so  independent  as  to  be  deemed  to 
have  acquired  control  of  the  place.  Bee,  C<m^ 
monwealm  v.  Churchill,  186  Mass.  148,  151. 

The  ruling  sustaiued  in  Commonweatt/i  v. 
R/iberts,  183  Masa  267.  concerned  unlawful 
sales  made  by  a  woman  while  her  husband  was 
at  sea,  and  while,  therefore,  his  absence  could 
nt)t  be  disputed. 

Bixa^tion*  $u»tuined. 


William  P.  RIOErfai. 
e. 

NANTASKET  COMPANY. 

A  mecjhanic'a  lien  cannot  be  enforced 
npon  several  lots  of  land  for  work  done 
on  some  of  the  lots  and  also  upon  other 
lots  not  described  in  the  petition  and 
-  Htatement,  and  not  contiguous  to  any 
therein  mentioned,  for  a  general  bal* 
anee  of  an  account  due  under  an  entire 
eootraet. 

(Plymouth  Decided  October  St,  1886.) 

PETITION  to  enforce  a  mechanic's  lien. 
Judgment  for  reaj/ondent. 
Agreed  statement  of  facts: 
'  'The  petition,  the  answer  and  demurrer  of  the 
responaent,  anit  the  statementof  the  petitionerK 
flled  in  the  registty  of  deeds,  may  be  referred 
to. 

It  is  agreed  Uiat  the  petitioner  performed  the 
labor  and  for  the  price  as  alleged,  and  that 
work  on  some  of  the  eleven   houses  was 
i  done  within  thirty  days  prior  to  filing  their 
I  statement,  and  within  ninety  'days  prior  to 
[  filing  their  petition;  but  as  to  the  seven  houses 
I  on  tlie  North  Commons,  work  was  done  on 
some  of  them  within  the  thirty  days  but  not 
ui>on  all;  and  that  the  "extra  labor"  was  per- 
formed under  a  sabaequent  agreement  with 
Penniman,wbo  had  authority  from  the  respon- 
dent, which  for  the  purposes  of  this  case,  is 
agreed  to  be  the  owner.    Part  of  the  labor  was 
performed  on  seven  houses  on  the  North  Com- 
mons, which  were  situated  as  follows,  viz.: 
i  one  upon  each  of  the  lots  numbered  885  on 
'N  Street,  279  m  O  Street,  £80  on  CenUal 
Avenue,  467  on  M  Street,  and  064  on  Beach 
Avenue,  as  shown  on  the  plan  or  cottage  lots 
referred  to  in  said  petition  and  statement,dated 
1878,  and  duly  recorded  with  Plymouth  deeds. 

The  sixth  was  built  upon  the  lots  numbered 
199  to  300  on  said  plan  (not  upon  lot  196),  and 
the  seventh  on  lots  numbered  306  and  307,  as 
alleged.  None  of  the  houses  were  upon  contig- 
uous lots,  and  some  of  the  eleven  were  more 
than  a  mile  from  the  others,  with  streets  and 
other  lands  and  owners  between. 

On  each  of  the  lots  numbered  276  and  196 
there  was  in  fact  no  house  or  building. 

By  deed  dated  July  31,  1883,  the  Nantasket 
Company  conveyed  the  house,  being  one  of  the 
seven,  situated  on  said  lot  numberm  379  on  O 
Street,  for  a  valuable  consideration,  to  one  J. 
F.  Wilson,  who  had  no  notice  of  the  lien,  and 
who  still  owns  said  house  and  lot;  but  said  Com- 
pany had  notice  thereof,  prior  to  stqd  convey- 
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The  eleven  houses  were  sll  that  were  erected 
at  Hull  in  1882,  hy  the  Companjr. 

The  work,  except  the  extra  labor,  was  done 
under  a  coDtractmade  for  laying  the  brick  and 
doing  the  plastering  in  the  erection  of  the  eleven 
houses  aforesaid,  as  set  forth  in  the  petition, 
and  that  work  was  to  be  performed  upon  any 
or  all  of  said  houses  as  might  be  required,  and 
the  work  was  not  completed  or  the  contract 
fulfilled  until  labor  upon  all  of  the  said  eleven 
bouses  was  flnished. 

All  the  streets  on  said  Korth  Commoos  were 
staked  out  by  stakes  and  fences  at  every  cor- 
ner,and  many  of  the  lots  were  staked  out.  Some 
of  these  lots,  however,  were  not,  except  on  said 
plan,  staked  out  by  well  defined  bounds  on  the 
premises. 

It  is  agreed  that  the  court  may  enter  judg- 
ment for  tbe  peUtioners,  if,  upon  these  facts 
a^eed  upon  and  upon  the  law  arising  thereon 
and  upcKi  the  demurrer  of  tbe  defendant,  they 
are  entitled  thereto;  otherwise,  judgment  for 
the  defendant.  That  portion  of  the  demurrer 
relating  to  insufficient  service  i»  waived  by  the 
defendant. 
Mr.  Nathan  H.  Pratt,  for  petitioners: 
Whm  labor  is  perfcmned  or  furnished  under 
an  entire  contract,  in  the  erection  or  repair 
of  several  buUdings,  owned  by  the  same  per- 
son and  ntuated  on  the  same  lot,  a  lien  at- 
taches upon  the  whole  estate  for  the  whole 
value  of  tbe  labor  performed,  although  the  con- 
tract specifies  separate  amounts  for  the  work  to 
be  done  on  each  house.  W^dl  v.  Bobinmn,  115 
Mass.  439;  Worthley  v.  Emeraon,  116  Mass. 
874. 

One  claim  of  lien  may  be  filed  against  any 
number  of  several  houses  erected  together  as  an 
entire  work  at  one  time,  under  one  contract 
and  belonging  to  one  individual  or  class  of  in- 
dividuals. Pennoek  v.  Hoover,  o  Bawle,  291 ; 
Tatthr  v.  Moatgomerg,  20  Pa.  St.  443. 

A  claimant  in  pursuance  of  one  contract  with 
the  owner  or  his  contractor,  having  furnished 
labor  or  materials  to  several  buildings  standing 
upon  adjacent  lots,  is  not  bound  to  divide  his 
claim  into  the  number  of  houses  built,  but  may 
enforce  one  general  lien  therefor  upon  all  the 
buildings  and  lots;  and  this,  although  since  the 
work  was  commenced  the  property  may  have 
been  sold  to  several  parties.  Prtine  v.  aonp.ei/, 
«  Abb.  Pr.  101;  8.  C,  4  E.  D.  8.  784. 

Where  eleven  buildings  are  contiguous  to 
each  other  and  sll  owned  by  one  person,  they 
may,  as  against  him,be  treated  as  one  building. 
Maran  v.  Chcue,  52  N.  Y.  346. 

Where  a  mechanic's  lien  for  materials  fur- 
nished for  the  erection  of  seven  houses,  nnder  an 
entire  contract,  had  been  prosecuted  to  judg- 
ment and  sale,  such  lien  holder  was  entitled  to 
payment  of  the  full  amount  of  his  lien  from 
the  surplus  moneys  aridng  upon  the  foreclosure 
and  sale  of  four  of  the  houses,  under  a  prior 
mortoage,  and  not  merely  to  four  sevenths  of 
hisc^m.  Livingston  V.' Miller,  16  Abb.  Pr. 
871. 

If  there  appears  enough  in  tlie  description  to 
enable  a  pari^  familiar  with  tbe  locality  to  iden- 
tify the  premises  intended  to  be  described,  with 
reasonable  certaiDlty,totbe  exdnidon  of  cithers, 
it  will  be  suffideDt  MeOHtUoek  v.  Rm/t,  68 
Pa.  St.  808. 

It  is  enough  that  the  description  points  out 
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and  indicates  the  premises  so  that,  by 
it  to  the  land,  it  can  be  found  anid  Ident&e 
Parker  v.  BeU,  7  Gray,  429;  Caldwdl  v.  Atbur^. 
29  Ind.  451;  Kelly  v.  Brmrn,  20  Pa.  St.  446; 
Uarkerv.  Coumd,  12  Serg.  &R.  301;  Odtl  Fd- 
IlaU  V.  J/a«fl-,  24  Pa.  St  607;  O-HaOaraT, 
V.  LeacJtey,  89  Ind.  150:  (/HoUoranv.  Suliiran, 
1  Iowa,  76;  Gordon  v.  SovUi  Fork  Canal  Co.  1 
McAll  C.  C.  513. 

Tbe  validity  of  the  lien  shall  not  be  affected 
by  any  inaccuracy  in  the  statement  relating  to 
the  property  to  be  covered  by  It,  if  such  prop- 
erty can  be  reasonably  recognized  from  the  de- 
scription. P.  S.  ch.  191,  ^  8.  Parker  V.  Bell, 
7  Gray,  429;  Piatriek  v.  timith.  180  Mass.  510. 

Me$»r».  A.  As  J.  R.  OharehUlt  for  respond- 
ent: 

In  Lander*  v.  Dexter,  106  Mass.  SSI,  it  was 
held  that  a  lien  for  a  general  balance  of  an  ac- 
count for  labor  performed  in  erecting  a  block 
of  houses,  under  separate  and  independent  con- 
tracts as  to  different  parts  of  the  same  block, 
could  not  be  maintained  on  the  whole  block  ae 
one  estate.  See  also,  I^th/nm  v.  Hayford,  5 
Allen,  406. 

Authorities  to  the  point,  that  a  lien  upon  sep- 
arate building  on  separate  lots  is  a  nuDity,  are 
numerous.  See,  Phillips,  Mech.  Liens,  ^  876: 
Fitzgerald  v.  Thmniia,  61  Mo.  502;  Stetgleman  v. 
MeBride,  17  111.  300;  Culmr  v.  JStteeU,  78  lU. 
536;  Dfims  v.  Alcord,  94  C.  S.  545  (bk.  34.  L. 
ed.  283);  CampbeU  v.  Furneu,  1  Phila.  372: 
ChatiibfTif  V.  Tarriall,  15  Pa.  8t.  865;  Goejip  v. 
Gartiger,  35  Pa.  St.  180;  Wharton  v.  Dmgtat, 
92  Pa.  St.  66;  Chapin  v.  Persae  d:  B.  Paper 
Works,  80  Conn.  461 ;  Morris  Co.  Bank  v.  Boek- 
aimp  Mfg.  Co.,  16  N.  J.  Eq.  150;  BeekH  v.  Pet- 
tierew,  6  Ohio  St.  847. 

In  at  least  one  case,  under  a  statute  subetan- 
tially  tbe  same  as  ours,  the  court  refused  to 
sustain  such  a  lien,  even  where  the  lot  was  sir- 
gle.    Fitzgerald  v.  Thomas,  61  Mo.  499. 

On  the  other  hand,  this  court  has  sustained 
liens  for  such  a  general  balance  for  work  done 
upon  separate  buildings,  where  the  lot  was  sin- 
gle and  the  contract  single  and  entire.  Wall 
V.  Bobinsffti,  115  Mass.  4ot;  Btrtcheifter  v  Band. 
117  Mass.  176. 

"  Under  the  contract,  tbe  labor  performed 
upon  each  building  created  a  lien  upon  the 
whole  "lot,  and  therefore  upon  all  tbe  other 
buildings,"  and  the  deciuon  is  in  terms  based 
upon  "  tbe  srdrit  of  the  statute  "  rather  than  itr 
letter.    WnUv.  BoHnaon,  mpra. 

It  has  been  held  by  this  court,  in  two  cases, 
thai  a  general  lien  for  work  done  partly  aa  land 
described  and  partly  on  adjoining  land  was  fatal 
to  the  maintenance  of  a  lien.  Stepent  v.  Lin- 
eain,  114  Mass.  476;  jWiT  v.  Cor,  188  Mass.  43. 

Should  tbe  petition  be  amended  by  dropping 
the  vacant  lots  and  substituting  the  two  lotsand 
houses  omitted,  the  case  then  presented  would 
be  identical  with  Bristoir  v.  JCeniis,  124  Mass. 
552. 

It  does  not  appear  alllmuitively  that  the  land 
not  described  in  the  petition,  oo  which  part  <tf 
the  labor  was  done,  was  owned  by  the  re- 
spondent. But,  whether  he  was  the  owner  or 
not,  no  lien  can  be  maintained  on  the  hnd  de- 
scribed for  labor  performed  on  land  not  in- 
cluded in  the  petition,  although  It  be  cootigitoos 
to  tlie  parcel  described.  fiwttfrv.Gbir.mMasa. 
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Gardner,  J.,  delivered  the  opinion  of  tbe 

court: 

It  i^pears  that  land  at  Nantasket  had  beea 
divided  into  lots  and  a  plan  of  the  same  made, 
called  "Plan  of  Cottage  Lots  of  North  Com- 
mons at  Nautasket  Beach,"  which  plan  was 
recoided  with  P^mouth  deeds,  like  petition 
and  statement  of  the  petitioners,  required  to 
be  filed,  described  several  of  the  lots  upon 
which  the  liens  are  claimed  by  the  numbers  of 
tbe  lots  upon  this  plan,  without  other  descrip- 
tion. They  both  describe  one  lot  as  "  376  on  O 
Street,"  as  a  lot  upon  which  one  of  the  houses 
WW  bnilt,  and  upon  which  the  petitl(Hiers 
claim  a  lioi.  No  building  was  in  fact  erected 
npoa  this  lot,  and  no  work  was  done  upon  it 
1^  the  petitioners. 

Upon  lot  No.  279  on  O  Btreet,  upon  tbe  plan, 
one  of  tbe  eleven  buildings  was  erected  upon 
which  tbe  petitioners  worked. 

h)  like  manner,  the  lot  described  in  the  peti- 
tion and  statement  as  "  196  on  Q  Street"  was 
not  baUt  upou,  but  a  building  was  erected  up- 
on tots  numb^ed  199  and  300  on  the  plan,  up- 
on which  building  the  petitioners  also  worked. 
Neither  of  the  lots  numbered  279.  199  and  300 
is  described,  mentioned  or  referred  to  in  the 
petition  or  statement. 

None  of  the  eleven  bouses  were  upon  con- 
tiguous lots,  and  some  of  them  were  more  than 
a  mile  distant  from  the  others,  with  streets  and 
other  lands  and  owners  between.  The  work, 
except  the  extra  labor,  was  done  under  a  con- 
tract made  for  laying  the  bricks  and  doing  the 
plastering  in  the  erection  of  eleven  hoiises,  and 
was  to  be  performed  uiwn  anyor  all  of  said 
houses,  as  might  be  required.  The  extra  labor 
was  pf»{ormM,  \mder  a  general  agreement,  in 
tike  erection  of  the  eleven  bouses.  TtaepetitloD 
and  statement  both  set  out  a  general  balance  of 
account,  due  for  laying  brick,  plastering  and 
for  tbe  extra  labor.  No  separate  price  was 
agreed  upon  and  no  separate  account  was  kept 
of  the  amount  of  labor  upon  tbe  separate  houses . 

It  may  fairly  be  assumed,  from  the  agreed 
statement  of  facts,  that  the  respondent  was  the 
owner  of  lota  numbered  379,  199  and  300,  dur- 
ing tbe  time  the  labiv  was  performed  by  the 
petitioners  upon  the  houses  buflt  on  these  lots. 

The  petitioners  seek  to  enforce  a  lien  on  the 
several  lots  of  laud  described  in  their  petition 
and  statement,  for  work  done  on  some  of  said 
lots  and  also  upon  other  lots  not  described  iu 
their  petition  aud  statement  and  not  contiguous 
to  any  tberdn  menti<Hied,  for  a  general  balance 
of  an  account  due  under  an  entire  contract. 
This  cannot  be  done.  FoHerv.  Cox,  128  Mass. 
«;  Me€hiinne$9  v.  Bogle,  128  Mass.  570. 

As  this  disposes  of  the  case,  it  becomes  un- 
necessary to  consider  whether  the  petitioners 
can  enforce  a  lien  upon  eleven  different  build- 
ings of  the  respondent,  situated  upon  separate 
and  not  contiguous  lots  of  land,  some  more 
than  a  mile  cUstant  from  the  others,  for  a  bal- 
ance of  an  account  upon  an  entire  contract  for 
work  dcme  thereon. 

Judgment  far  the  re$pondtmt. 


MJM. 


Edwin  P.  HENDERSON 

Michael  BENSON. 

The  stAtnte  requires  a  party  appealing' 
from  a  district  court  to  file  a.  bond  with 
sufficient  surety  and,  unless  this  bond 
is  filed  pursuant  to  statute,  the  appel- 
late court  aoQuires  no  Jurisdiction 
and  the  appeal  nills. 

(Hlddleeex— Decided  Febuary  26,  UBB.) 

APPEAL  from  the  District  Court  in  an  ac- 
tion of  replevin.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  Asa  Cottrell.  for  plaintiff: 
The  P.  S.ch.  154,t;  52and  the  Statutes  of  1882, 
ch.  96,  ^  1,  require  that  a  par^  appealing  from 
a  District  Court  etc.,  shall  file  a  bond  with 
sufficient  surety  or  sureties  to  the  adverse  party, 
with  conditions,  etc. 

Unless  such  bond  is  filed  no  appeal  can  be  al- 
lowed and  tJie  appellate  court  has  no  Jurisdic- 
tion of  the  cause  or  tbe  subject  matter.  San- 
torn  V.  Ballard,  188  Mass.  464. 

The  parties  even  cannot  waive  the  bond  and 
thereby  devest  the  inferior  court  of  its  Juris- 
diction and  aeate  a  jurisdiction  in  the  higher 
court.   See,  Santom  v.  Ballard. 

The  Wheder  A  Wilmm  Sffg.  Go.  v.  Burling- 
7mm,  137  Mass.  681,  supports  Santom  v.  Bal- 
lard and  Mr.  Juttiee  Holmes  says:  "Conditions 
attached  to  the  exercise  of  appellate  jurisdiction 
in  Xtke  public  interest  or  tbe  regular  administra- 
tion of  justice  or  otherwise  cannot  be  waived." 

Jtf«f»r«.Wm.P.Hardinf  andA.V.Lynde, 
for  defendant: 

If  the  defendant  duly  filed  tiie  appeal  bond  in 
the  lower  court,  and  anerwards  entered  the  case 
in  the  appellate  court,  the  latter  acquired  Juris- 
diction over  the  parties  and  subject  matter, 
Mass.  Stat.  1882.  ch.  95;  P.  S.  ch.  156,  29- 
88;  Wheeler  dt  Wilson  Mfg.  Co.  v.BurWnffftajn, 
187  Mass.  581;  Simondt  v.  Parker,  1  Met  508- 
511;  mplejfv.  Warren.  2  Pick.  598,  694;  Sol- 
brook  V.  Klenert,  118  Mass.  269. 

The  statute  does  not  prohibit  the  plaintiff 
taking  or  accepting  a  bond  in  any  oth^  form. 
Morse  V.  Bodedon.Q  Mass.  815. 

If  after  trial,  judgment  had  been  rendered  for 
the  plaintiff,  the  defendant  would  have  been 
liable  on  the  bond  for  the  costs  of  suit  Saeet- 
»er  V.  Saj/,  2  Gray,  62. 

The  acts  of  plaintiff's  former  counsel  In  re- 
lation to  the  conduct  of  tbe  case  are  Irindingon 
the  present  counsel,  and  the  latter  is  estopped 
to  deny  tbe  validity  of  the  bond  accepted  the 
plaintiff  on  the  ground  of  non-compliance  with 
the  exact  terms  of  the  statute.  P.  S.  ch.  154, 
last  clause  of  ^  52;  Bank  ot'Brighlfm  v.  Smith, 
5  Allen,  415;  Adamt  v.  Robinson,  1  Pick.  461. 

The  general  tendency-of  the  decisions  upon 
the  vab^ty  of  bonds  required  in  the  processes  of 
the  courts  of  this  State,  is  in  favor  of  establish- 
ing the  bonds  for  mere  irregularity  or  formal- 
ity. Moeher  v.  Murphy.  l2l  Mass.  376;  also 
Campbell  v.  Brown,  Id.  619;  Wokott  v.  Mead, 
13  Met  518;  Hewea  v.  Cooper,  115  Mass.  48. 

The  caseof  V.  ficilM,  138  Ma68.464, 

on  which  plaintiff  relied  in  the  superior  conrt, 
differs  from  tbe  case  at  bar,  in  having  no  bond 
filed  in  the  lower  conit,  but  simnlj^a  tec^ 
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nizance,  so  that  the  appellate  court  obtained  no 

jurisdiction  of  the  case. 

The  motion  to  dismiss  not  having  been  made 
at  the  September,  but  at  the  following  March 
Term  of  court,  was  not  seasonably  mode.  P. 
S.  ch.  167,  g  85;  Superior  Court  rules,  No.  14; 
mpletf  V.  Warreii,2  Picb.  5QS;ClaJlin  v.  Thayn, 
IS  Gray,  459;  WJieeler  <t  Wilaon  Mfg.  Co.  v. 
Jiurlingkam,  mpra. 

C.  Allen*  •/. ,  delivered  the  opinion  of  the 
court: 

When  a  party  wishes  to  appeal  from  the  judg- 
ment of  a  District  C'ourt,  compliance  with  the 
statutory  requirement  of  a  bond  with  surety 
(Stat.  lUSS,  eh.  95;  P.  S.  ch.  154,  5S,  89;  ch. 
15Q,  §  29),  has  been  held  to  be  a  condition  essen- 
tial to  the  allowance  of  the  appeal  and  the  con- 
sequent jurisdiction  of  the  Supreme  Court.  A 
bond  without  a  surety  is  not  such  a  compliance 
and  adds  nothing  to  the  liability  which  the  ap- 
pellant is  under  when  the  judgment  appealed 
from  is  afflrmed  on  complaint.   P.  8.  ch.  15S, 

If  the  consent  of  the  adverse  party  could  dis- 
pense with  the  surety,  it  might  also  dispense 
with  the  bond  itself.  Whatever  question  there 
may  be  in  respect  to  the  waiver  of  formal  de- 
fects, or  errors  in  the  bond,  the  statutory  re- 
quirement of  a  bond  with  surety  must  be  ob- 
served or  the  appeal  fails;  and  the  objection  of 
a  want  of  jurisdiction  may  be  tal»n  at  any  time 
before  judgment.  Santom  v.  ^Uard,\S8  ataBB. 
464;  Scene  v.  W/iite.  136  Mass.  33;  Wheeler  d 
WHmm  Hffg.  Go.  v.  BurH»g1iam,  187  Mass.  681; 
Putnam  T.  Bowr,  140  Mass.  235. 

Judgment  affirmed. 


Lyman  WARNER 

». 

Reuben  JONES. 

Where  evidence  which  was  Immaterial 
to  the  issue  was  admitted  and  it  is  not 
shown  that  the  defendant  was  in  any 
way  prejudiced  by  its  admission,  an  ex- 
ceptlon  thereto  eannot  be  •aatained. 

(Hampden— Deotded  October  26, 1886.) 

ON  defendant's  exccptiona.  Overruled. 
The  case  is  stated  m  the  opinion. 
Mr.  OeoTM  M.  Stearns,  for  defendant. 
Mr.  Chihrba  L.  Long,  for  plaintiff. 

Devens.  J.  delivered  the  opinion  of  the 
court: 

It  is  conceded  by  the  defendant  In  this  bill 
in  equity,  that  the  action  at  law,  brought  by 
him  In  1862,  was  for  two  breaches  of  covenant 
in  the  deed  of  warranty  made  by  the  plaintiff,  of 
certain  premises.in  this:  first,  that  Marcia  Warner 
had  dower  in  a  larger  portion  thereof  than 
was  stated  by  the  exception  in  the  deed;  and 
secondly,  that  the  exception  in  the  deed  ex- 
tended only  to  Haicia's  right,  while  the  heirs 
of  Vashni  Warner  had  a  reversiuiary  right  in 
the  premises  covered  by  her  dower. 

Marcia  having  died  subsequently  to  the  de- 
cision in  the  original  action,  the  defendant 
brought  a  writ  of  entry  to  recover  that  portion 
of  the  premises  covered  miginally  by  the 
dower  of  Marcia  Warner,  in  which  the  heirs 
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of  Vashni  Warner  claimed  a  reversion.  This 
reversionary  right,  so  far  as  he  did  not  own 
the  same,  tuid  been  purchased  by  the  plaintiff 
of  the  other  heirs  of  Vashni  Warner.  The 
plaintiff  then  brought  the  bill  in  ajuity  to  re- 
form the  deed  made  by  him,  alleging  that  the 
exception  therein  should  have  cnverm  the  re- 
version, as  well  as  Marcia's  title. 

The  plaintiff,  who  was  a  witness,  vas 
pressed  oy  the  iiuiuiry  wh^  he  had  not,  some 
years  before,  sought  to  reform  the  deed  when 
the  matter  had  been  brought  to  his  attention 
by  the  first  action,  if  he  then  believed  the  deed 
was  wrong;  and  it  was  further  contended  by 
the  defendant  that  the  plaintiff  had  laeen 
guilty  of  lache:d. 

To  meet  this,  the  plaintiff  put  in,  witbont 
objection,  the  record  of  the  writ  of  entry 
brought  by  the  defendant,  the  declaration, 
answers,  etc. ,  and  a  bill  of  exceptions  offered 
by  the  defendant  and  allowed  by  the  presiding 
Judge,  from  which  it  appeared  that  the  Judge 
had  ruled  that  the  present  defendant,  then  the 
plaintiff,  could  not  recover  upon  the  secood 
count  in  his  declaration,  which  was  for  breach 
of  covenant,  as  to  the  reversion  in  the  dower 
land.  This  was  in  effect  to  rule  that  the  whole 
estate  in  the  land  covered  by  the  dower  had 
been  excepted  from  the  convevance,  and  thus 
to  construe  the  deed  for  breach  of  covenant  in 
which  the  action  had  been  brought.  It  can- 
not be  fairly  contended  that  the  Judge  might 
thus  have  ruled  for  lack  of  evidence  to  sustain 
the  count,  or  for  technical  reasons.  If  the  de- 
fendant had  prosecuted  his  exrepiions,  he 
would  have  been  entitled  to  a  decision  of  the 
question,  whether  a  cause  of  action  was  set 
forth  by  the  count.  The  Instruction  to  the 
jury,  in  connection  with  the  ruling  on  the 
second  count,  as  to  what  it  was  necessary  to 
prove  to  recover  upon  the  first  count,  indicates 
clearly  that  the  nillng  as  to  the  seccHid  count 
was,  that  it  did  not  set  forth  a  cause  of  action. 
When,  therefore,  the  plaintiff  was  permitted 
to  prove  ^at  the  present  defendant  bad,  as 

Elaintiff  in  that  suit,  presented  and  put  on  fik- 
y  bis  attorney  another  bill  of  exceptions,  in 
which  it  was  stated  that  the  court  ruled  that 
the  plaintiff  in  the  writ  of  entry  could  not  re- 
cover on  the  second  count,  as  the  portion  of 
the  house,  etc. ,  named  in  the  deed  was  wbtd^ 
excepted  from  the  deed,  and  that  the  defend- 
ant in  that  suit  had  not  covenanted  that  he  was 
seised  in  fee  of  the  same,  nothing  more  was 
shown  than  had  already  been  proved  by  the 
bill  of  exceptions  admitted  without  obJectioB. 
This  evidence  was,  therefore,  immaterial,  and 
exception  thereto  cannot  be  sustained,  as  it  la 
not  shown  that  the  defendant  was  in  any  way 
prejudiced  thereby,  Burghardt  v.  Van  Druten, 
4  Allen,  874;  Brugg  v.  Bo«ion  <^  WonxHer  B. 
It.  Corp.,  9  Allen,  54;  Wing  v.  Cket^rfldd,  1I« 
Mass.,  858. 
Ejwptione  oterruhd. 


John  SOARS 
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onder  an  insuranoe  policy,  can  have  no 
•Ifeet  on  the  rights  of  the  parties. 
S.  Where  the  agpreement  ol  sabiniasion 
merely  refers  to  arbitrators  the  ap- 
praJsal  and  estimate  of  the  dfcinfcgrca, 
a  valid  award  under  the  Bubmission 
might  be  evidence  of  the  damage  in 
an  action  on  the  policy,  but  will  not 
mppori  an  action  on  the  award. 

(Suffolk— Decided  November  28. 1885.) 

[S  defeudaofs  exceptions.  OvemUtd. 
This  was  an  action  upon  an  insurance  policy 
issued  by  the  defendant  Compnnr  to  the  plaint- 
iff on  three  knittioK  machines.tools  and  fixtures, 
in  his  building  at  Newton.  At  the  trial  it  ap- 
peared in  evidence  that  a  fire  occurred  on  July  8. 
1683,  and  that  said  property  was  injured ;  and 
that  in  accordance  with  the  terms  of  the  policy 
an  agreement  was  entered  into  by  the  parties  to 
refer  the  question  of  damages  to  the  property  to 
referees;  that  the  refereea  were  chosen,  visited 
the  premises,  and  made  an  award  that  the 
l^aintiff  had  sustained  damages  in  the  sum  of 
¥285;  and  there  was  evidence  tendhig  to  show 
that  die  plaintiff  claimed  as  clahnant  under  the 
award,  which  evidence  consdsted  of  a  state- 
menl  of  loss  as  $285,  signed  and  sworn  to  by 
the  plaintiff,  but  which  he  testified  was  pre- 
pared bv  defendant's  agents,  and  that  he  could 
not  read  and  was  ignorant  of  its  contents.  Be- 
fore payment  was  made  he  brought  this  action 
on  the  policy,  not  declaring  on  the  award.  The 
defendant  asked  the  court  to  rule  tliat  if  the 
parties  bad  entered  into  an  agreement  to  refer, 
and  the  refereea  had  met  and  made  an  award, 
and  award  had  been  ratified  and  was  hhid- 
ing,  that  the  plaintiff  could  not  recover  in  this 
form  of  action,  but  thev  must  find  for  the  de- 
fendant. The  court  declined  to  so  rule,  but 
ruled  that  if  the  reference  was  had  and  an 
award  was  made  for  $286,  the  plaintiff  would, 
under  the  policy,  be  entitlod  to  recover  the  said 
sum  $285,  with  interest,  In  this  action.  To  this 
ruUng  the  defendant  Commny  ezcgited. 

Memn.  Z.  S.  *  O.  A.  Mmrvo,  for  defend- 
ant: 

The  instructions  asked  for  should  have  been 
given.  At  the  trial  it  was  proved  that  the  par- 
DCS  entered  into  an  agreement  to  refer;  the 
agreement  was  in  writing  and  signed  by  the 
parties.  Referees  were  chosen  by  the  parties 
and,  after  examination,  made  their  award  in 
writing;  and  the  plaintiff  filed  with  defendant 
a  written  claim  under  the  award,  filled  up  in 
part  by  his  counsel  and  sworn  to  before  him; 
and  his  remedy  after  that  was  1^  a  declaration 
on  the  award  and  not  by  suit  on  the  policy. 
Sperry  v.  Richer,  4  Allen,  17;  Harden  v.  Bfi/r- 
den,  11  Gray,  485;  MiefOesv.  Thayer,  14  Allen, 
114;  FaireJiitd  v.  Adamt,  11  Cush.  549. 
Mr.  Thomas  Weston.  Jr.,  for  plaintiff: 
Under  our  practice,  an  aww^d  may  be  im- 
peached when  set  up  in  defense  to  an  action  of 
this  nature,  without  resort  to  a  bill  in  equity  or 
oOur  proceeding  to  set  it  aside.  Stat.  1888,  ch. 
288,  S  14. 

the  Court: 

The  jury  have  found  that  the  award  which 
the  defendant  relies  on  is  invalid.  It  can  there- 
lore  have  no  effect  upon  the  rights  of  the  par- 
ties. 
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But  if  it  had  been  a  valid  award,  it  could  not, 
as  contended  by  the  defendant,  prevent  the 
plaintiff  from  maintaining  his  suit  upon  the 
policy.  The  award  htis  reference  merely  to  the 
damages.  The  agreement  of  submission  mere* 
ly  refers  to  arbitrators  the  appraisal  and  esti- 
mate of  the  damage  by  fire  to  the  plaintiff's 
pronerty.andexi»peB8ly  provides  that  the  award 
shall  have  no  reference  to  any  other  question 
or  matter  of  differraice,  and  shall  be  "  of  bind- 
ing effect  only  so  far  as  regards  the  actual  cash 
value  of  or  damage  to  such  property."  A 
valid  award  under  this  submisdon  might  be 
evidence  of  the  damages  in  an  action  upon  the 
policy;  but  it  Is  too  clear  to  admit  of  any  dis- 
cussion that  the  only  action  of  the  pl^tlff 
must  be  upon  the  policy  and  not  upon  the 
award. 

Exixpiiona  owrruled. 


Augnatos  B.  R.  SPRAOUE 

Horace  H.  BIQELOW. 

1.  When  a  libel  is  printed  in  an  edition  of 
many  copies  for  ^neral  circulation, 
the  extent  of  the  circulation  procured  or 
caused  by  the  publisher,  may  be  shown 
against  hiin  as  evideneo  of  the  injury 
to  the  pOTSon  lib«led.  All  of  the  eevanu 
dellTenes  to  different  persons,  of  the 
libelous  pamphlet,  an  to  be  treated  as 
substantiating  the  aU^tion  of  pabUca- 
tlon. 

3.  The  intermarriacre  of  the  aunt  or  uncle 
of  a  juror  with  the  aunt  or  uncle  of 
plaintiff  suing  for  damages  for  a  libel,  is 
not  such  arelatlonehipaswiUdisqaal- 
iljf  the  juror. 

8.  A  verbal  Mlapder  is  not  such  a  provo- 
cation as  will  Justify  or  mitigate  slibel* 
hence  evidence  of  such  slander  is  properly 
excluded. 

(Woroeeter— DeoMed  January  6.  ISM.) 

ON  defendant's  exceptions,  taken  on  the  trial 
of  a  petition  in  case  of  libel.  Overruled. 
This  is  an  action  in  tort  for  the  publication 
of  a  libel,  andcontainsanallegation:1,  that  the 
defendant  caused  to  be  published  in  a  certain 
pamphlet  a  false  and  malicious  libel;  2,  that  the 
defendant,  meaning  and  intending  to  injure, 
etc.,  caused  to  be  published  the  aforesaid  false 
and  malicious  libel  in  the  pamphlet  aforesaid, 
at  Worcester,  at  Northborougn  and  at  divers 
and  sundry  other  places. 

Against  the  defendant's  exception  the  plain^ 
iff  was  allowed  to  prove,  and  the  court  in- 
structed the  jury,  as  matter  of  law,  that  all 
publications  found  to  have  been  nuide  before 
the  date  of  the  writ  were  to  be  treated  as  a  pub- 
lication on  which  the  plaintiff  could  recover  in 
this  action,  and  refustn  to  rule  that  tiie  plaint- 
iff should  elect  which  act  of  publication  he  re- 
lied on  as  proving  his  declaration;  ruling  that 
all  the  evidence  m  regard  to  publication  was 
comi)etent  to  prove  one  act  of  publication  with- 
out indicating  which  one  was  the  one  to  be 
proved. 

Mmrt.  Beid.  F.  Butler,  Wm.  B.  Oale 
and  Joeeph  A.  Tltaa,  for  defe 
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£acb  publication  of  the  same  libel  eives  the 
plaintiff  a  different  cause  of  actira.  Thotuae  v. 
Rummy,  6  Johns.  81 ;  WoodM  v.  Pangbvm,  75  N. 
Y.  495. 

A  libel  is  not  published  to  every  person  who 
receives  it,  and  the  ruling  of  the  learned  Judge 
excludeb  the  defendant  from  the  benellt  of  his 
defense.  Assume  that  the  plaintiff  sees  tit  to 
bring  another  action  for  libel,  which  libel  can 
the  defendant  plead  has  been  already  the  sub- 
ject of  suit  between  the  parties?  It  le  not  de- 
nied that  the  repetition  is  admissible,  to  prove 
deliberation  and  malice;  Bodwell  v.  Sioan,  8 
Pick.  876;  Sagtingav.  atetmn.X^TAaai.  76: but 
for  DO  other  purpose.  ■Sirifl  v.  Videerrnan,  31 
Conn.  886. 

The  rule  that  the  material  and  actual  words 
must  be  proved,  Whitirif/v.  Smith,  t3Pick.371, 
implies  that  the  proof  shall  be  fixed.definite  and 
certain,  as  to  time  and  place  us  well  as  to  what 
was  said.  It  was  no  hardship  to  the  plaintiff 
to  be  compelled  to  select  the  occasion  he  con- 
sidered proved,  and  was  in  accordance  with  the 
^eral  practice.  8heffillv.Vanl>ufaen,WQTa.y, 

Again;  the  defendant  is  not  responsible.eitLer 
as  on  a  distincit  cause  of  action  or  b;  way  of 
aggravation  of  damages  of  the  original  slander, 
for  its  voluntary  aod  unjustifiaUe  repetition 
without  his  authority  or  request  others  over 
whom  he  had  no  control.  Mattings  v.  Stet»on, 
126  Mass.  839,  and  cases  cited. 

Wardwell  was  the  author  of  the  publication, 
and  has  been  bv  the  court  held  personally  re- 
sponsible for  tlie  publication  of  the  same  libel. 
Commonwealth  v.  WardvieU,  186  Mass.  164.  ' 

The  testimony  of  the  witness  Woods  was  in- 
competent, either  to  prove  publication  or  mo- 
tive, or  as  part  of  die  rM  getta,  since  it  ap- 
peared that  he  did  not  read  tine  pamphlet  given 
him  by  the  defendant.  LyUv.  Clamn,  1  Cai. 
581;  C'lutterhuckv.  Chaffert,  1  Stark.  471. 

The  court  ruled  as  a  matter  of  law  that  there 
was  no  relationship  between  the  plaintiff  and 
the  juror  Whipple,  and  that  the  juror  was  in  no 
way  disqtiaUflea.  and  that  the  juror  answered 
trui^  when  he  said  he  was  not  related  to  the 
parties.  Afflnity  as  well  as  crasanRuinlty  is 
matter  of  challenge.  Mountim  t.  Weet,  Leon, 
pt.  1,  88.  89. 

In  Venwn  v.  Maimers,  8  Dyer,  319,  it  was 
held  that  cousinage  of  the  ninth  degree,  between 
the  sheriff  and  the  husfaond  of  d^ndant,was  a 
good  challenge. 

In  Outten  v.  Morse,  2  Kerr,  78,  the  court  held 
that  where  the  sheriff  and  coroner  had  married 
sisters  there  was  a  good  ground  of  ciiatlcnge  to 
the  array  that  the  jury  was  retiimed  by  the 
coroner  in  a  case  where  the  sheriff  was  flefend- 
ant. 

The  exception  is  to  the  ruling  of  the  court  as 
matter  of  law  that  there  was  no  relationship, 
and  that  the  juror  was  correct  in  6o  answering; 
and  the  case  differs  from  the  cases  of  Woodw^N-d 
V.  Dean,  113  Mass.  297,  and  Smithy.  Barle,  118 
Mass.  531, both  of  which  came  up  on  exceptions 
to  the  decision  of  the  court  below  on  motion  for 
a  new  trial. 

Defendant's  exceptions,  as  drawn,  are  stricken 
out  by  the  commissioner;  the  substance  of  the 
exception  was  to  the  ruling  that  "A  reiteration 
of  the  libel,  or  to  say  that  you  can  refer  to  such 
a  paper,  is  not  in  itself  a  libel,  in  the  sense 'that 
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it  may  be  a  provocation."  If  the  exception  can 
be  considered  by  the  court,  the  defendant  sub- 
mits that  the  essence  of  publication  is  the  com- 
munication of  defamatory  matter  to  the  mind 
of  another,  and  that  all  persons  who  partid- 
pated  in  such  communication  are  equally  liaMe 
for  the  offense.    3  Qreenl.  Ev.  ^  169. 

On  petition,  to  establish  truth  of  exception*. 

The  petitioner  is  bound  to  establish  the  sub- 
stantial truth  of  the  exceptions  tendered,  not 
the  exact  expressions;  immaterial  changes  are 
not  to  be  regarded.  Farngworth  v.  lx»eer%',  134 
Mass.  513;  Sa/eyer V.Yale IronWork»,1191ilasA. 
434;  Mar/am  v.  Mut.  Ben.  Life  Int.  Co.  118 
Mass.  178-192. 

The  petitioner  has  a  right  to  waive  such  ex- 
ceptions as  be  fails  to  establish,  and  argue  such 
of  them  as  he  succeeds  in  estabUshinff.  Ctfn- 
monwealth  v.  Marshall,  15  Gray,  202;  VuUen  v. 
Sears,  112  Maes.  299,807. 

Messrs.  W.  S.  B.  Hopkiw  and  F.  P. 
Oooldinc*  for  plaintiff. 

Holmest  J.,  delivered  tlie  opinion  of  the 

court: 

1.  Sprague  had  introduced  evidence  tendlDjerto 
show  that  Bigelow  was  concerned  as  a  principal 
in  printing  and  distributing  a  large  number  of 
copies  of  a  libelous  nam^let;  and  the  juiy 
were  instructed  that  all  oi  the  distinct  publica- 
tions, if  any,  or  if  more  than  one,  which  (hey 
should  find  to  have  been  made  by  Bigelow  wcve 
to  be  treated  In  them  as  substantialiiig  the  al- 
legation of  a  publication  in  the  declaration ;  that 
all  publications  that  they  should  find  to  have 
been  made  by  Bigelow  before  the  writ  were  to 
be  treated  by  tlium  as  a  puhlicatfon  upon  which 
Sprague  could  recover. 

The  words  "  distinct  publicatiotis  "  referred 
to  die  several  deliveries  of  copies  of  the  pamph- 
let. We  assume,  without  deciding,  that  Bige- 
low has  proved  his  exception  to  this  ruling,  and 
is  entitled  to  have  it  considered.  The  Judge 
also  refused  to  order  Sprague  to  elect  whidi 
act  of  publication  he  would  rdy  on  as  the  cause 
of  action,  but  to  this  refusal  no  exception  Kp- 
pears  to  have  been  taken. 

Bigelow's  argument  goes  on  the  assumption 
that  the  delivery  of  some  one  copy  of  the 
pamphlet  constitutes  the  cause  of  action,  and 
that  the  delivery  of  other  copies  stands  like  the 
repetition  of  an  oral  slander,  which,  it  is  said,  is 
admissible  to  prove  deliberation  and  malice,  but 
for  no  other  purpose.  It  is  said,  too,  still  on 
the  same  assumption,  that  the  result  of  the  rid- 
ing of  the  court  below  is  to  leave  Bigelow  in 
the  clouds,  not  knowing  which  publication  he 
is  called  on  to  meet,  or  which  has  been  found 
against  him,  or  what  the  scope  of  the  judgmoit 
is,  if  Sprague  prevails. 

If  we  conSne  ourselves  suictly  to  what  is 
open  on  the  exception  taken,  the  only  question 
is  whether  the  court  was  right  in  allowing  the 
jury  to  give  damages  for  tlie  delivery  of  Affer- 
ent copies  of  the  pamphlet  to  different  persons; 
for  the  instruction  in  the  charge  which  ie  ex- 
cepted to,  cannot  have  affected  the  conduct  of 
the  cause  or  the  agreements,  and,  whichever 
was  the  technically  correct  view,  it  did  not  mat- 
ter to  Bigelow,  at  that  stage,  whether  the  jury 
were  told  that,  if  they  found  more  than  onede- 
livery  by  Bigelow  proved,  they  should  n^ard 
one  as  the  cause  of  actionr>and  <x»8ider  th 
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others  as  enhanciiig  the  damaees,  or  that  tbe^ 
mt^t  regard  all  the  several  deliveries  as  consti- 
tutmg  one  piiblicatioD  and  one  cause  of  action. 

On  this  question  of  damages,  we  are  not  aware 
that  it  has  ever  been  doubted  that,  when  a  libel 
is  printed  in  an  edition  of  many  copies  for  gen- 
eral circulation,  the  extent  of  the  circulation 
procured  or  caused  by  the  publisher  may  be 
shown  against  him  as  evidence  of  the  injury  to 
the  person  libeled.  Oatitercote  v.  Mia/i,  15 
Mees.  &  WelHb.  319;  Frg  v.  Bennett,  i}8  N.  Y. 
834-330:  S.  0.  8  Bosw.  200.  284;  S.  C.  4  Duer, 
247-255. 

This  rule  disposes  of  the  exception  and  shows 
that  the  suppcwed  analogy  to  repetition  fails. 
Fm-  whm  a  repetition  not  constituting  the  cause 
of  action  is  admitted,  as  is  commonfy  said,  to 
prove  malice  (Hastings  v.  Stetson,  130  Mass.  76), 
the  jury  are  instructed  not  to  give  damages  for 
it.  Bodweil  v.  Swart,  3  Pick.  876, 878;  J^irton 
T.  Umaitre,  5  Man.  &  Gr.  700;  Sfc^  v.  JHeker- 
man,  31  Coon.  285-290. 

And  if  we  are  to  go  a  step  further  than  is 
strictly  necessary,  it  seems  to  follow  from  the 
cases  first  cited,  and  from  Commoninenlth  v. 
Banding,  8  Pick.  804,  811,that  the  court  below 
was  technically  correct  in  ruling  that  all  the 
several  deliveries  made  by  Bigelow  were  to  be 
treated  as  substantiating  the  iwegation  of  a  pub- 
lication. For  the  e£f^  of  CmnmonwealOi  v. 
Banding  seems  to  be  that  the  distinct  publica- 
tioos  of  copies  of  a  newspaper,  which  the  jtiry 
might  find  to  have  been  made  in  a  cortidn  coun- 
ty, from  evidence  that  the  number  of  paper 
was  received  and  circulated  there,  sustainw  the 
allegation  of  the  indictment. 

Our  conclusion  derives  some  further  support 
from  the  doctrine  that  a  publication  in  a  news- 
paper may  be  unauthorized  when  some  less 
wulespread  publication  would  be  protected. 
Brmen  v.  Croome,  2  Stark.  297,  299,801: /^t^A- 
tan  v.  IjoTd  BitSwp  of  Sador  and  Mana.  L.  R.  4 
P.  C.  Cas.  485,  504. 

For  if  each  deliver^'  of  a  copy  fs  to  be  dealt 
with  only  and  for  all  purposes  as  a  separate  pub- 
lication, courts  could  not  distinguish  between 
publication  in  a  newspaper  and  id  a  private  let- 
ter. A  closer  onaloey  tnan  that  suggested  by 
the  counsel  for  Bigelow  would  seem  to  be  that 

a  moral  slander  addressed  to  a  crowd.  But 
whether  the  publication  of  the  edition  is  to  be 
regarded  technically  as,  so  to  speak,  one  com- 
pofdle  act,  we  need  not  consider. 

2.  Supposing;  that  the  exception  to  the  testi- 
niooy  of  one  Martin  as  tu  a  speech  of  one  Ward- 
well  at  a  meeting  can  be  considered,  notwith- 
Maoding  the  f  ailtire  of  the  bill  of  exceptions  as 
tendered  to  state  that  Bigelow  presided,  or  that 
the  evidence  was  confined  to  what  was  said  in 
Bigelow's  presence  (Otidden  v.  Child,  122 
Mass.  433;  Arm'lla  v.  Spaulding,  121  Mas8.505, 
508),itdoe8  not  appear  what  was  said  {Peunock 
V.  MeCormiek,  120  Mass.  275).  or  that  it  did  not 
tend  to  show  Bigelow's  connection  with  the 
pablication  of  the  pamphlet. 

Supposing  that  similar  objections  do  not  ap- 

g][  to  the  exception  to  the  testimony  of  one 
riffin,  that  he  saw  the  pamphlet  in  question  at 
a  picnic  where  Bigelow  introduced  Wardwell, 
there  was  evidence  in  the  course  of  the  trial 
from  which  it  could  fairly  be  inferred  that 
Kgelow  was  concerned  In  the  publication  of 
them.  The  evidence  was  admitted  only  on  coo- 
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dition  that  Bigelow's  connection  with  the  dis- 
tribution was  shown. 

The  bill  of  exceptions  as  tendered  states  that 
Bigelow  excepted  to  the  admis.sion  of  the  testi- 
mony of  one  Woods,  who  testified  that  he  re- 
ceived a  pamphlet,  but  did  not  read  it  and  so 
could  not  tell  what  was  in  it,  and  threw  it  away. 
This  exception  was  properly  disallowed,  as  he 
omits  to  slate  the  facts  found  by  the  commis- 
sioner, that  he  received  the  pamphlet  from  the 
defendant  and  identified  it  as  the  one  which 
Bigelow  was  charged  with  publishing.  Olid- 
den  V.  Child,  and  ArviWi  v.  Spaulding,  nbi 
tupra. 

8.  Dxu-ing  the  trial,  Bigelow  moved  that  a  ju- 
ror should  DC  withdrawn  from  the  panel,  on  ac- 
count of  his  relationsUp  to  Sprague. 

It  appeared  that  an  uncle  of  Sprague  married 
an  aunt  of  the  juror,  and  that  two  uncles  of  the 
juror  married  aunts  of  Sprague,  but  that  each 
of  these  marriages  had  been  dissolved  by  the 
death  of  one  of  the  parties  and  it  did  not  appear 
that  there  was  issue  of  any  of  them  living.  Tha 
court  rightly  ruled  that  the  juror  was  not  re- 
lated to  Sprague.  No  absolute  disqualification 
ever  existed.  Chase  v,  Jennings,  38  Me.  44; 
Sank  V.  Shesreg,  4  Watts,  218;  Johnton  v.  Rich- 
ardson, 52  Tex.  481;  Co.  Litt.  167,  a. 

And,  by  the  weight  of  authority,  if  it  had 
existed,  it  had  come  to  an  end.  Y.  B.  14  Hen. 
7,  2,  pi.  6;  Finch's  Law.  9;  State  v.  Shatr,  8 
Ired.  Law,  682,  684;  Cain  v.  Jiaiham,  7  Coweu, 
478;  Carman  v.  NeieeU,  1  Den.  25.  See,  Paddock 
V.  WeUs.  2  Barb.  Ch.  881,  888;  Vannoj/v.  Gir- 
«n«,  8Zab.  201,  202. 

Although  we  have  preferred  to  deal  with 
this  question  on  its  ments,  as  it  has  a  semblance 
of  importance,  the  exception  alleged  in  the 
bill  did  not  set  forth  the  fact  that  the  marriages 
had  been  dissolved  by  death,  and  was  properly 
disallowed. 

Bigelow's  exception  to  the  exclusion  of  what 
Wardwell,  who  wrote  the  pamphlet  in  question, 
heard  of  Sprague's  doing  m  the  way  of  provo- 
cation, was  rightly  disallowed.  It  alleged  that 
the  court  "excluded  the  evidence,  on  the  ground 
that  verbal  slander  would  not  be  sufilcient  prov- 
ocation to  justify  or  mitigate  a  libel."  In  fact, 
the  court  md  not  exclude  evidence  of  a  libel 
actually  published  by  Sprague,  but  stated  that 
"  a  reiteration  of  the  libel,  or  to  say  that  you 
can  refer  to  such  a  paper.  Is  not  in  itself  a  li- 
bel. If  he  says  that  you  can  find  in  such  and 
such  a  newspaper  such  and  such  au  article, 
which  I  refer  you  to,  I  do  not  thmk  that  that  is 
a  publication  of  the  libel  in  the  sense  that  that 
may  be  a  provocation." 

Itisplam  that  the  "reiteration"  supposed, 
means  the  same  thing  as  the  last  sentence,  in 
different  words,  and  a  very  different  thing  from 
that  alleged  in  the  bill  of  exceptions.  Wnether 
a  provocation  to  Wardwell  was  disclosed,  or.  if 
disclosed,  could  justify  Bigelow,  we  need  not 
consider. 

We  believe  that  we  have  disposed  of  all  the 
questions  raised  in  the  ar^ment  of  Bigelow's 
counsel  upon  the  exceptions.  We  have  ex- 
amined the  great  number  of  others  raised,  or 
sought  to  be  raised,  by  the  bill,  but  find  noth- 
ing m  them  which  calls  for  special  remark,  or 
which  can  be  sustained  as  proved  and  valid. 

Exceptions  overruled. 
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Joseph  BALDWIN  et  ai. 
InhahitaiitB  of  WILBRAHAM. 

1.  The  Pub.  Stat.,  cb.  27,  §  129.  giving  au- 
thority to  hear  and  determine  in 
equity  the  petition  of  ten  taxable  in- 
habitants to  restrain  a  town  from  ille- 
gally appropriating  money,  provides  for 
a  natter  not  cognizable  under  the 
general  prlneipleB  of  equity  jurlspru- 
aenoe. 

2.  The  authority  to  restrain  the  abuse  of 
corporate  powers  by  cities  and  towns 
is  a  spec^ial  power,  in  the  nature  of  a 
power  of  supervision  over  other  depart- 
ments of  the  Government,  conferred 
upon  the  highest  judicial  tribunal*  and 

not  Snelnded  in  the  enumeration  of 
the  equity  powers  in  the  Pub.  8tat.,ch. 
151,  g  2,  which  are  transferred  to  the 
Superior  Court.  The  Jnrisdietion  in 
»ach  cases  Is  ezelnsl've  in  this  cwurt. 

(Hampden— Decided  January  8. 1886.) 

PETITION  by  ten  taznble  inhabitants  of  the 
Town  of  Wilbraham  in  Hampden  County, 
seeking  to  restrain  the  Town  from  erecting  at 
the  cost  of  its  taxable  inhabitants  a  "  Memorial 
Hall,  "  to  perpetuate  the  memory  of  the  men  of 
Wilbraham  who  died  tor  their  country,  etc. 
DiamiMed. 

Mmrs.  Oeo.  M.  Stearns  and  Maynard 
A  Spellman*  for  plaintiffs: 

It  19  manifest  that  me  real  occasion  for  the  erec- 
tion was  theattempt  to  perpetuate  the  "  memory 
of  the  men  of  Wilbraham  who  died  for  their 
country, "  etc. 

If  this  Is  true,  the  fact  that  some  portions  of 
the  building  were  designed  for  proper  uses  can- 
not legalize  the  vote,  if  otherwise  invalid. 
Spaulding  v.  Lotedl,  28  Pick.  71-80;  George  v. 
School  Dut.,  6  Met.  497-610. 

The  treasurer  has  no  authority  to  borrow 
money  under  the  pretended  vote  reported,  upon 
the  credit  of  the  Town,  to  defmy  the  ezpciue  of 
the  erection  of  a  mfflnoiial  hall. 

It  is  then  one  of  those  "  other  debts  "  which 
a  town  can  incur  only  "  by  a  vote  of  two  thirds 
of  the  voters  present  and  voting, "  and  if  the 
record  does  not  show  that  the  vote  was  passed 
by  the  required  two  thirds,  it  confera  no  au- 
thority. Agateam  Nat.  Bank  v.  South  Hadley, 
126  Mass.  603. 

The  plaintiffs  contmd  that  the  vote  is  invalid, 
ina-smuch  as  it  did  not  provide  for  the  payment 
of  the  debt  within  ten  years.  P.  8.  ch.  29,  §  8. 

If  this  vote  is  insunlcieDt  to  authorize  the 
treasurer  to  borrow,  aa  he  proposes  to  do,  there 
can  be  no  doubt  the  court  obtains  jurisdiction 
under  P.  8.  ch.  27,  ^  129. 

Here  the  court  has  jurisdiction;  and  "The  au- 
tboritr  to  hear  and  determine  a  cause  in  equity 
Includes  the  power  to  admiolster  relief  In  any 
of  the  established  methods  used  by  the  courts 
ofchancery.  "  This  includes  the  power  to  "en- 
join all  parties  from  making  any  future  applica- 
tion of  the  money  or  credit  of  the  Town  to  the 
payment  of  these  unlawful  claims.  "  Ftmt  v. 
sAnumt,  6  Allen,  152;  Jenkins  v.  Aiuiover,  108 
Mass.  94;  Sfinot  v.  Wat  Rosary,  112  Mass.  1; 
Goolidge  v.  BroMine,  lU  Mass.  582;  Simmont 
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V.  Hanover,  38  Pick.  188;  (Ma^n  v.  Bo^nton, 
4  Gray,  902. 
Meun.  C.  L.  LoBiT  and  C.  L.  Gardner. 

for  defendants: 

The  Town  of  Wilbraham  was  authorized  to 
purchase  land,  and  to  erect  a  buildiDg  to  be 
used  for  town  purposes.  P.  8.  ch.  3i,  g  10; 
Friend  v.  OiVieH,  108  Mass.  408. 

The  fact  that  such  building  was  to  be  called  a 
memorial  hall  and,  as  may  be  inferred,  was  to 
be  constructed  with  lhat  object  incidentally  in 
view,  would  not  affect  the  legality  of  the  vote 
so  long  as  the  use  of  the  building  for  town  pur- 
poses remained  one  of  the  essential  objects  of  its 
erection.  '  Spaulding  y.  LowU,  23  Pick,  71; 
JfVvneA  V.  Qiiiney,  8  Allen,  9;  Minoi  v.  Wed 
Roxbvry,  118  Haas.  1;  GommonweaUh  v.  Wilder. 
127  Mass.  1. 

Authority  to  devote  portions  of  such  building 
to  a  public  library  and  a  reading  room  is  ex- 
pressly conferred  by  law,  and  the  Town  may 
rent  such  portions  as  are  not  required  for  im- 
mediate use.  P.  8.  ch.  27,  %  10;  French  v. 
Quineff,  supra. 

See  also,  St.  1885,  ch.  189,  authorizing  towm 
to  make  Grand  Army  Posts  custodians  of  certain 
funds  for  the  purpMes  of  distribution. 

The  money  which  the  Town  voted  to  raise 
and  appropriate  during  the  current  year  was 
le^Ily assessed,  ^edandv,  HatUng*,  10  Alien, 

To  liable  the  Town  to  incur  a  debt,  othv 
than  for  temporary  loans,  such  debt  must  bean- 
thorized  by  a  vote  of  two  thirds  of  the  voten 
present  and  voting  at  the  town  meeting;  and 
the  fact  that  the  debt  was  m  authorized  muM 
appear  by  the  record  of  the  town  clerk.  P.  8. 
cb.  29,    7;  Andrem  v.  Boyleton,  110  Mass.  214. 

By  P.  8.  ch.  27,  g  60,  it  te  made  the  duty  (rf 
the  moderator  at  a  town  meeting  to  "mate 
public  declaration  of  all  votes  passed, "  and  the 
record  of  this  declaration  would  seem  to  be  con- 
clusive evidence  of  the  result  of  such  vote. 

This  court  derives  its  jurisdiction  in  this  case 
from  P.  S.  ch.  27,  129.  When  a  town  votes 
to  raise  by  taxation  or  pledge  of  it»  credits,  ot 
to  pay  from  its  treasury  any  money  for  an  ille- 
gal purpose,  the  court,  upon  petition,  has  pow- 
er to  enjoin  snch  towns  and  may  uford  sodi 
other  remedy  as  the  statute  provides.  This  Ju- 
risdiction is  limited,  however,  and  does  not  ex- 
tend to  all  the  powers  invoktid  in  the  plaintiflB' 
hUl.    CaHPm  v.  Satmn,  ICS  Mass.  141. 

Morton.  Vh.  J,  deliverad  the  c^nnlon  of  the 

court: 

This  is  a  petition,  under  P.  S.  ch.  27,  ^ 
129,  by  ten  taxable  inhabitants  of  the  Town 
of  Wilbraham  brought  in  the  Superior  Court, 
to  restrain  the  Town  fnnn  an  alleged  illegal  ei- 
penditure  of  money. 

We  are  met  on  the  threshold  of  the  case  with 
the  question  whether  the  Superior  Court  has 
jurisdictim  <tf  the  petition,  which,  though  not 
raised  In  the  Superior  Court,  and  not  argued  by 
counsel,  it  is  necessary  that  we  should  consider. 

The  Statute  of  1888,ch.  228,^  1,  provides  thai 
"The  Superior  Court  shall  have  original  and 
concurrent  jurisdiction  with  the  Supreme  Judi- 
cial Court  in  all  matters  in  which  relief  or  dis- 
covery in  equity  is  sought,  with  all  the  powns 
and  authorities  incideot  to  such  iurisdictiMi. 
The  languageof  the  statute-is  broad  and,  wfth- 
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oat  doubt,  it  waa  intoided  to  confer  upon  the 
BoperEorCourt  concurrent  jurisdiction  in  equity 
in  aU  anita  between  individuala,  involving  pn- 
rate  rights,  of  which  the  Sopreme  Judicial 
Court  1^  jurisdiction  by  virtue  of  the  general 
principles  of  equity  jurisprudence. 

But  there  are  numerous  provisions  of  our 
statutes  which  confer  upon  the  Supreme  Judi- 
cial Court,  sitting  as  a  court  of  equity,  oertaiu 
special  powenand  duties  not  within  the  general 
jurisdiction  of  a  court  of  equity.  8uch  are  the 
statutes  giving  supervisioQ  over  the  courts  of 
insolvency;  the  statutes  in  the  nature  of  special 
insolvent  laws,  providing  for  the  appointmeut 
of  receivers  and  the  winding  up  of  savings, 
banks,  bulks  of  deposits  and  iusttran<%  com- 
panies; the  atatutea  authorizing  the  court  to 
compel  by  injunctitHi  the  payment  of  taxes  by 
savings  banks,  to  compel  the  harbor  and  land 
conunissiooers  to  enforce  restrictions  in  the 
deeds  by  the  Commonwealth,  of  lands  on  the 
Back  Bay;  to  restrain  the  erection  of  unlawful 
buildings  upon  commons  or  parks;  to  restrain 
the  use  of  buildings  for  hospitals;  to  compel  the 
observance  of  lawa  governing  street  railway 
companiee;  and  to  restrain  a  dty  or  town  from 
the  illeg^  appropriation  of  money  and  many 
otben  whidh  might  be  mentioned.  It  would 
not  be  proper  for  us  to  decide  whether  any  of 
these  numerous  special  powers,  conferred  by 
statute  on  this  court.are  transferred  lb  the  Su[>e- 
rtor  Court  by  the  Statute  of  1888,ezcept  the  one 
involved  in  this  case. 

We  are  of  opinion  tliat  the  authority  under 
Pub.  Stats,  ch.  37,  ^  139,  to  hear  and  determine 
in  equity  the  petition  of  ten  taxable  Inhabitanta 
to  restrain  a  town  from  illegally  appropriating 
money,  was  not  so  transferred.  The  subject  of 
the  statute  is  not  a  matter  cognizable  under  the 

Sneral  principles  of  equity  Jurisprudence, 
owerer  It  mar  be  in  other]uriBuictionB,lthas 
never  been  bela  in  this  Commonwealth  that  a 
suit  by  a  taxpayer,  to  restrain  an  illegal  appro- 
pria^n  of  money  by  a  town,  was  within  the 
general  scope  of  the  jurisdiction  of  a  court  of 
equity.  If  the  court  already  had  jurisdiction 
of  the  matter,  the  statute  enacted  for  the  pur- 
pose of  conferring  jurisdiction  was  unneces- 
sary. Carttonv.  Salem.  lOS  Mass.  141;  Lovd  v. 
Vhariutawn,  99  Haas.  206. 

This  authority  in  this  court  to  restrain  the 
Abuse  of  corporate  powers  by  cities  and  towns 
was  flrst  conferred  bv  the  Statute  of  1847,ch.  87. 
It  is  a  special  power  in  the  nature  of  a  power  of 
supervision  over  other  departments  or  agencies 
of  the  Qovemment,  conferred  upon  the  highest 
judicial  tribunal.  It  is  not  included  in  the  enu- 
meration of  tbe  equity  powers  in  the  Pub.  Stats, 
ch.  151,  §  2,  which  are  transferred  to  the  Supe- 
rior Court;  and  we  think  it  was  not  the  intention 
of  the  Statute  of  1888,  to  give  this  power  to  the 
Superior  Court  This  view  is  fortified  by  the 
provisions  of  |  2  of  the  Statute  of  1868,  which 
excepts  from  the  operation  of  the  Act,  ^  1  of  the 
Pub.  Stats,  ch.  161. 

The  aection  tliuaexcepted  provides  that,  "In 
addition  to  the  jurisdiction  in  equity  otherwise 
ootd&tKd,  the  Supreme  Judicial  Court  shall 
have  original  and  exclusive  jurisdiction  of  every 
wiginal  proceas,  whether  bv  bill,  writ,  petition 
or  otherwise,  in  which  relief  in  equity  is  prayed 
for,  except  when  a  diffnent  provision  is  made.  " 
The  fact  that  this  provision  Is  excepted  indi- 


catesthat  it  was  the  Intention  of  the  Legislatoie 
10  give  the  Superior  Court  concurrent  jurisdic 
tion  in  all  matters  within  the  scope  of  the  gen- 
eral equity  jurisprudence,  but  to  retain  with- 
in the  exclusive  jurisdiction  of  the  Supreme 
Judicial  Court,  other  special  bills,  writs  or  peti- 
lions  allowed  by  our  stotutes,  in  which  relief  In 
equity  is  prayed  for. 

For  th^  reasons,  we  are  of  opinion  that  the 
Superior  Court  has  no  jurisdiction  of  this  peti- 
tion. 

BOitioR  duinimd. 


EHZB  COWLET 
t. 

Ann  Mclaughlin  a  ai. 

1 .  If  at  the  time  of  the  attachment  of  real 
property,  the  attachment  debtor  ap- 
peared on  the  records  of  the  registry  of 
deeds  M  owninif  a  third  mortgAg«  on 
the  property  attached  and  nothing 
more  on  the  face  of  the  records,  he  had 
nothing  to  attach,  although  at  the  time 
he  might  have  owned  the  equity  of  rc- 
deaaptUm*  the  eoBvennee  of  which 
to  him  was  not  rocoraed. 

2.  In  such  case  an  ass^niment  over  of  the 
third  mortgaife  aaid  the  equity  of  re- 
demption takes  precedence  of  the  at- 
tachjuent,  althooch  made  and  record* 
ed  aftor  the  attaonment  levy. 


(Middlesex 


Decided  February  35, 1886.) 


ON  exceptions  by  both  parties.  Overruled. 
Defendantt'  ereeptiong: 
Writ  of  entiy  to  recover  premises  situated  in 
Townaend,  In  said  county,  the  demandant 
declaring  upon  seiidn  In  mortgage,  and  heard 
by  the  court  without  a  jury. 

It  appeared  in  evidence  that  Uie  demanded 
premises  were  subject  to  three  mortgages:  one 
given  by  one  Moody  to  Hildreth,  dated  Feb- 
ruary 1, 1861;  one  given  try  one  Thompson  to 
Moody,  dated  January  4,  1B66;  and  one  given 
by  one  Ryder  to  TlfDmpson,  dated  November 
15,  1886;  all  of  which  morigages  were  duly 
recorded  on  or  about  thdr  respective  dates;  that 
on  June  24,  1867,  said  Thompson,  the  then 
holder  of  said  third  mortoage,a8signed  said  third 
mortgage  to  one  Charles  Cowley,  which  as- 
signment was  recorded  July  6,  1867;  that  on 
December  6, 1868,  said  Moody,  Uie  then  holder 
of  said  .second  mortgage,  at  Townsend,  in  Mas- 
sachusetts, assignee  said  second  mortgage  to 
said  Charles  Cowley,  which  assignment  was  re- 
corded October  26,  1881;  that  on  December  10, 
1868,  one  Qeorge  Brewster,  who  was  then  the 
owner  and  holderof  said  first  mortgage, assigned 
said  first  mortgage,  to  said  Charles  Cowley, 
which  assignment  was  recorded  October  2o, 
1881;  that  on  said  December  10,  1868  one  C. 
C.  Byder,  who  was  tiien  the  owner  of  the  equity 
of  redemption  from  !«id  mortgages,  conveyed 
said  equitv  of  redemption  to  said  Charles  Cow- 
ley, which  conveyance  was  recorded  October 
8,  1881;  that  on  said  December  5,  1868,  at  the 
time  of  the  assignment  of  said  second  mortgage 
to  said  Charles  Cowley,  said  Charles  Cowley 
took  possession  of  the  demanded  fftep^^ji 
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der  each  of  said  moiteages;  that  thereafter- 

wards,  on  the  evening  of  said  December  5, 1868, 
said  Charles  Cowley,  at  Lowell,  Massachusetts, 
assigned  all  tliree  of  said  mortgages  to  the  de- 
mandant one  instrument,  which  assignment 
was  not  recorded  lutil  October  26,  1881 ;  that 
in  October  1878,a]l  the  real  estate  of  said  Charles 
Cowley  in  said  MidtUeaex  CounW  was  duly 
attached  upon  a  writ  against  said  Cbarles  Cow- 
ley; that  judgment  was  duly  entered  on  said 
writ  for  the  pTaintiit  for  $3,317.27  damages  and 
$473.78  costs;  that  execution  duly  issued  there- 
on and  the  demanded  premises  were  duly  levied 
on  within  tfalny days uter said  judgmentasthe 
property  of  said  Charles  Cowley  at  the  time  of 
said  attachment,  and  were  duly  sold  on  said  ex- 
ecution to  W.  F.  andW.  S.  Sloeum  by  Luther 
L.  Parker,  then  a  deputy  of  the  sheriff  for  said 
Middlesex  County,  who  duly  executed, acknowl- 
edged aoddelivered  to  said  purcbasersasufflcient 
deed  thereof,  which  was  dated  August  30, 1881, 
and  was  duly  recorded  in  said  Middlesex  Coun- 
ty on  November  3,  1881 ;  that  proper  notice  and 
advertisement  of  the  time  and  place  of  said  sale 
was  ^veo,  and  all  the  proce»iings  in  relation 
to  said  attachment,  levy  and  sale  were  regular 
and  conducted  according  to  law;  that  on  the 
3d  day  of  September,  said  Slocums  duly 
conveyed  to  Ann  Mcliau^hlin,  one  of  the  de- 
fendants, said  premises  In*  a  deed  which  was 
delivered  by  said  W.  F.  Slocum  to  said  Ann 
McLaughlin  on  that  date;  said  deed  was  duly 
recorded  in  said  Middlesex  County  on  Octo- 
ber 80,  1883,  and  thereafterwards  said  Ann 
McLaughlin  conveyed  the  demanded  prem- 
ises to  Walter  Osgood,  the  other  defendant, 
by  a  deed  which  bad  been  duly  recorded  in  said 
Middlesex  County;  the  attadfiment  was  made 
upon  the  writ  in  favor  of  Lawrence  McLaugh- 
lin, and  said  McLaughlin  at  the  time  of  said  at- 
tachment had  no  knowledge  of  any  of  the  as- 
signments and  conveyances  before  mentioned. 

The  defendants  requested  the  court  to  rule 
as  follows: 

If  the  assignor  of  a  mortgage  takes  a  deed  of 
the  equity  of  redemption  from  said  mortgage, 
and  thereafterwards  and  heforesaid  assignment 
is  recorded,  the  premises  described  in  said  mort- 
gage and  deed  are  attiu±ie<i  as  the  property  of 
the  assignor,  said  attachment  will  take  prece- 
dence of  said  assignment. 

If  Eliza  Cowley,  at  the  time  of  the  attach- 
ment against  Charles  Cowley,held  an  unrecord- 
ed deed  of  thepremises,  and  tbeattaching  cred- 
itor had  no  knowledge  nf  said  deed,  said  deed 
would  not  be  valid  as  against  the  attachment. 

If  Charles  Cowley  at  the  time  of  the  attach- 
ment bad  8  deed  of  the  equity  and  assignments 
of  all  the  mortgages,  which  deed  and  assign- 
ments were  not  then  recorded  but  were  sub- 
sequent^ recorded,  when  they  were  recorded 
the  title  by  attachment  became  thereby  good. 

The  court  declined  to  rule  as  requested,  and 
found  that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  premises  for  breach  of  the  condi- 
tions cofttained  in  the  second  and  tiiird  mort- 
gages, and  to  these  refusals  to  rule  and  to  this 
flndin^  the  defendants  excepted. 

PUttntiff''  ezception$: 

This  action  was  tried  by  the  court  without  a 
{uiy,  and  a  finding  for  the  plaintiff  filed  April 
16.  The  19th  of  April  fell  upon  a  Sunday. 
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The  defendants  filed  a  bill  of  exceptions 
April  20,  and  on  the  same  day  the  attorney  sign- 
ing the  same  deposited  in  the  postoffice  in 
Lynn,  in  Essex,  anoticeth««of  to  plaintiff's  at- 
torney in  Lowell,  in  Middlesex,  Lynn  and  Low- 
ell being  the  place  of  residence  oi  said  attorneys 
respectively;  but  the  plaintiff's  attorney  did  not 
receive  said  notice,  nor  did  the  same  reach  Low- 
ell until  April  31. 

The  attorney  signing  said  bill  of  exceptions 
and  said  notice  was  present  at  and  took  part  in 
the  trial;  but  bis  appearance  was  not  entered 
upon  the  docket  until  some  da^s  after  the  trial, 
and  it  was  then  entered  by  mm  without  no- 
tice to  and  without  knowledge  of  the  plaint- 
iff or  her  attomer. 

The  plaintiff  objected  to  tiie  allowing  of  said 
bill  of  exceptions  and  moved  the  dismissal: 
1st,  because  no  prayer  for  the  rulings  therein 
mentioned  or  for  any  rulings  was  presented 
in  writing  to  the  court  or  to  the  plaintiff  until 
after  defendants'  counsel  had  b^m  and  pro- 
ceeded with  his  closing  argument;  3d,  because 
the  same  were  not  filed  witnin  the  time  required 
by  law  and  the  rules  of  this  court;  Sd,  because 
the  attorney  who  signs  the  same  was  not  the  at- 
torney of  record  of  the  defendants  at  the  time 
of  thetrial;  4th,  because  the  plaintiffs  attorney 
was  not  notified  of  the  same  within  the  time  re- 
quired by  law  and  the  rules  of  this  court,  and 
was  not  nottfled  thereof  by  any  attomer  of  the 
defendants  within  the  meaning  of  the  uw  and 
the  rule  of  court. 

The  court  overruled  the  plaintiff's  objections 
and  lier  motion  to  dismiss  said  exceptions,  and 
allowed  said  exceptions.  To  these  ovemilinga 
and  allowings  the  plaintiff  excepted. 

Mr.  Charles  Crowley,  for  pluntiff: 

The  term,  "within  three  days,"  in  g  8,ch. 
158,  of  P.  8.  and  in  Uie  80th  Rule  of  the  Supe- 
rior Court,  should  be  taken  in  its  common  ac- 
ceptation. If  Sundays  were  not  to  be  counted, 
the  statute  and  the  rule  would  have  said.  Sun- 
days excepted.  Oonwajfv.  CaUahan,  121  Mass. 
165;  TttjU  V.  Newton,  119  Bfass.  470;  Leyland 
V.  PingrM,  184  Mass.  867. 

In  &air  t.  Le^n,  1S7  Mass.  518,  531,  the 
decision  was  controlled  by  the  facts  that  both 
the  attorneys  lived  "  in  the  same  coiuity."  and 
that  the  notice  reached  the  locked  box  of  the 
attorney  to  be  notified,  in  due  season.  But  here, 
the  attorneys  lived  in  different  counties,  and 
the  notice  did  not  reach  Lowell  until  April  31. 

In  Campbdl  v.  Vsdder,  3  Keyes,  174,  the  N. 
Y.  Court  of  Appeals  held  that  the  non-iecmd- 
Ing  of  the  assignment  of  a  prior  recorded  mort- 
gage does  not  affect  the  rights  of  the  holdo* 
thereof  as  against  purchasers  of  the  premises. 

In  Oreent  v.  wiimifJc,  64  N.  Y.  220,  it  was 
held  that  the  only  effect  of  recordingtheassign- 
ment  of  a  mortgage  is  to  protect  the  assignee 
from  a  subsequent  sale  of  the  same  moitgue. 
Orane  v.  Turner.  67  N.  Y.  487;  ClarJt  Jen- 
kim,  5  Pick.  280;  Kellogg  v.  8mith,  26  N.  Y. 
18. 

If  themortgageeassignsortransfersthemorl- 

fage,  and  then  acquires  the  absolute  title,  thia 
oes  not  operate  to  merge  the  mortgage.  H'Aifa 
v.  Hampton,  18  Iowa,  wS9;  Purdy  v.  Hunti^ng- 
ton,  43  N.  Y.  834;  S.  C,  1  Am.  Rep.  582;  Good- 
win y.Kmey,  47  Coon.  486;  Dufflf  v^JUeOvinem, 
18  a  1.  596;  OampbOl  t.  VetUer,  1  Abb.  Ct. 
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ec.  395;  15  Reporter,  N.  S.  960:  Jlumpp 
bens,  59  Cal.  486;  Pinier  t.  Millet,  9 

01. 

«.  A.  J.  EdmrAa.  O.  C.  Haybenr. 
Jpton  and  N.  D.  A.  Cfaurk,  for  de- 


nes, J.,  delivered  the  opioioD  of  the 

is  a  writ  of  eotry,  the  demandant  declar- 
m  a  seisin  In  mortgage.  The  tenants  are 
lers  at  an  execution  sale,  and  thnr  title 
<  u|Km  the  effect  of  the  attachments  in 
ii:^  of  which  Ihp  sale  was  made. 
iliHrlimenl  wh.^  made  in  October,  1873, 
he  ri'jtl  i"*l(ir<!  in  Middlesex  County,  of 

(."owley.  At  that  time  he  appeareii  on 
fPils  fpf  the  TPi»iatry  of  deeds  as  owning  n 
u>iii:\i}ii:  'HI  tiK'  premises  and  nothing 
lu  fiui  ttiix  mortgage,  and  also  a  second 
ge.  ilic  u^^iaiment  of  which  to  him  had 
n  recorded,  had  been  assigned  hy  him  to 
[landuit  after  eittiy  for  breach  of  cod- 

Th»«e  lfi.1t  mf^'Utioned  assignments  to 
Tij[ii  wi  n-  n  t-nrded  October  28,  1881, 
ter  tlip  alUichmeQts.  At  the  time  of  the 
lent  he  DWDedttK  equity  of  redemption, 
I  oooTOTance  to  him  was  not  recorded  j 
Blaber  &  IB&U  it  may  be  assumed  that 
pSi  th»  n9tiii6f%age  and  that  there  had  1 

bS^Eu^  of  llw  records  Charles  Cowley  j 
hlnir  to  mint  !i.    Blaiiehard  v.  CoU>urn,  i 
;ilr, :  E,iu>n  V.  WlnUiig,  3  Pick  484; 
.  /(W'f,  110.Mjt»i.  410,  413.  ! 
f  the  oanT^jWkOe  cX.  the  equity  to  him 
am  recorded,  'Gbe  attaching  condition 
not  haye  been  affected  by  Cowley's  as- 
it  over  of  the  third  mortgage  which 
1  hm  uumf.  Inir  he  would  have  beenen- 
fj  tFL'iii  i'      !ii(.Tged  so  far  as  to  give 
iciimwni  priority.    Clark  v.  Jenkiiu,  5 
SO. 

it  may  be  mrgned  with  some  plauribility 
I  altKhmmf  reiicbed  the  equity  of  re- 
in aoae  tlie  lewi  because  Cowley's  title 
appear  and  tb^  his  seeming  ownership 
larfftgnge  must  have  the  same  effect  as 
"j<4>  Mipposed. 

!.!■  . L re  oil  the  opioion  that  this  argument 
prevuLL  Wluci  the  registry  shows  a  ti- 
In^fo^fttli^lBmQt,  the  attaching  credit- 
iffliEiAinij;  cnt  BivEretch,  is  regarded  in  the 
F  n  hona  jkle  purchaser  to  whom  the  re- 
deeds'  have'been  exhibited  and  to  whom 
nTOyanceB  over  have  been  disclosed. 
Rd  T.  BmiatK,  iS9  Mass.  310;  Ct#n  v. 
Ket  818. 

vhen  tbe  r^Mry  shows  no  title  and  the 
r  do«  not  li^OW  that  his  debtor  has  one, 
we  must  ffl»<ume  to  have  been  the  fact 

it  be  In  any  WAV  material,  we  think  that 
i  liikc  \v1iii!  innldent  throws  into  his  net, 
mis  ii.  ami        iie  cannot  claim  the  ben- 

a  dcliou  to  get  more  than  his  debtor 
IWlKiL'         smifnet  v.  Jona,  5  Met. 

!'n  riiior  Gumot  be  taken  to  have  relied 
owJi  y's  seeming  ownership  of  Uie  mort- 
van  iti^nltefiimiilly,  in  maldnghis  attach- 
lulms  be  knew  that  Cowley  owned  the 
because  ^  mortgage  standing  by  it- 
[UatteSMd.  An  ground  for  treating 


the  creditor  as  a  bono  fide  purchaser  as  against 
the  assignee  of  the  mortgage  disappears,  there- 
fore, and  the  attachment  must  he  regarded  as 
having  reached  nothiog  tluU  Cowley  did  not 
actually  own. 

It  is  argued  that  as  the  conveyance  of  the 
equity  to  Charles  Cowley  was  recorded  before 
his  assii^nment  of  the  third  mortgage  was  re- 
corded, although  after  the  attachment,  he  did 
for  a  time  stand  upon  the  record  after  the  at- 
tachment as  if  before  the  attachment  there  had 
been  a  merger  of  the  third  mortgage  and  the 
equity.  But  this  temporary  state  of  the  record 
after  this  attachment  was  made,  not  acted  on 
in  any  way.  has  no  effect  upon  this  plaintiff's 
rights.    Moor»  v.  AOro,  12»  Mass.  »,  18. 

It  follows  that  the  finding  of  the  court  that 
the  plaintiff  was  entitled  to  possession  for 
breach  of  condition  of  the  second  and  third 
morigagcs  was  correct,  and  the  defendants*  ex- 
ceptions must  be  overruled. 

It  also  follows  that  the  plaintiff's  objections 
to  the  allowance  of  the  defendants'  hill  of  ex- 
ceptions, if  rightly  taken  by  a  second  bill  of 
exceptions,  do  not  require  discussion.  We  may 
say,  however,  that  Sunday  is  excluded  from 
the  three  days  allowed  for  the  filing  of  a  bill  of 
exceptions  by  P.  S.ch.  163,  ^8;  Thayerv.  Felt, 
4  Pick.  354;  Hfinnum  v.  TmirtelloU,  10  Allen, 
494;  Cunningltam  v.  MaJiari;  112  Mass.  58. 

We  are  disposed  to  think  the  ootice  suffldent. 
Blair  v.  Laflin,  127  Mass.  518. 

Emeptiona  overruled. 


C03fM0NW£ALTH  of  Massachusetts 
e. 

Edn-inJ.  HOBBS. 

1.  An  indictment  for  a  atatutoiv'  offense 
which  follows  the  laAifuaf^of  the  stat- 
nte  is  sufficient. 

3.  On  trial  of  an  Indietment  charging  the 
statutory  offense  of  attempting*  to  poi- 
son a  human  being,  where  the  evidence 
shows  the  bread  and  meaJ  used  for  the 
purpose  alleged  contained  the  sub- 
stance known  as  white  arsenic*  evi- 
dence to  show  a  previous  purchase  of 
that  article  is  competent;  and  where  the 
purchase  of  a  poison  of  uniform  luanu- 
facture  was  proved,  it  is  sntteient  to 
admit  evidence  of  the  chemist's  analy- 
sis of  another  box  of  the  same  article. 

3.  The  fact  that  the  poison  used  was 
chan^d  in  a|>pearance  by  foreign 
coloring  matter  is  immaterial ;  and  the 
objection  that  the  relative  quantity  or 
proportion  of  poison  found  in  the  bread 
or  meal  did  not  correspond  with  that 
chaixod  in  the  indictment,  is  immaterial. 

4.  Evidence  ofthe  bias  of  awitnessfigainst 
the  defendant  mivht  be  admissible  to 
impeach  his  credibility;  but  no  useful 
purpose  would  be  served  by  the  ad- 
mission of  such  evidence  upon  a  dis- 
tinct and  eoliateral  issue,  for  the  pur- 
pose of  showing  the  charge  to  be  ontrue. 


(Sullblk— January' T,  1888.) 
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ON  defeodauts'  exceptions.  Overruled. 
Indictment,  under  statute  for  an  attempt  to 
poison. 

Mr.  J.  A.  HcGoa^h,  for  defendant. 

Sfeatrt.  E.  J.  Sherman,  Atty-Gen.,  and 
Harvey  N.  Shepard.  Asti.  Atty-Gen.  for 
the  Commonwealth: 

The  motion  to  quash  was  properly  overruled- 
This  is  a  statutory  crime,  and  Id  the  indictment 
it  is  suflicient  to  follow  the  languaf^  of  the 
ntalutc.  P.  S.  ch.  303,  <£S3;  OomnwnuieaUh  t. 
Bearae,  108  Mass.  487;  Sanie  v.  Oalavan,  0  Al- 
len. 271. 

The  evidence  offered  by  defendant  concern- 
ing tlie  time  at  which  certain  pictures  were  in- 
jured, for  ivhich  an  indictment  was  then  pend- 
ing, was  properly  excluded,  as  relating  to  a  col- 
lateral matter. 

The  motion  to  dismiss  the  first  four  counts 
was  rightly  refused,  and  the  evidence  was  prop- 
erly submitted  to  the  jury.  The  variance,  if  any, 
is  not  sutntantial  or  material.  Oommonteeauh 
Y.  McTMUghliH.  105  Mass.  460, 463. 

C.  Allen,  J.,  delivered  the  opinion  the 

court: 

1.  The  indictment  was  sufficient  in  form. 

CommomDealth  v.  Beane,  108  Moss.  487;  Same 
V.  GaiarrtJi,  9  Allen,  371. 

2.  There  being  evidence  to  show  that  the 
bread  and  Indian  meal  contained  the  substance 
known  as  white  arsenic,  endence  to  show  a 
previous  purchase  or  possession  of  white  ar- 
senic by  the  defendant  would  be  clearly  com- 
petent. And  evidence  to  show  that  there  waa 
but  one  article  called  "Itough  on  Rats;"  that  it 
was  manufactured  by  one  Wells;  that  it  was  a 
uniform  article;  and  that  the  defendant  had 
bought  two  b(>.\e3  of  this  article  prior  to  the 
time  of  the  alleged  attempt  to  poison,  for  the 
declared  purpose  of  killing  cats  and  rats,  was 
sufficient  to  make  it  proper  to  receive  in  evi- 
dence the  chemist's  analysis  of  tmother  box  of 
that  article,  showing  that  it  consisted  almost 
wholly  of  white  atonic. 

S.  The  fact  that  the  white  arsenic  was  col- 
ored with  lampblack  was  immaterial.  It  still 
remained  the  substance  known  as  white  arsenic, 
tbou^  no  longer  wliite  in  appearance. 

4.  Theobje^on,  that  the  relative  quantity  or 
proportion  of  arsenic  found  in  the  meal  did  not 
correspond  with  that  charged  in  the  indictment, 
is  immaterial.  GmHmohwealth  v.  McLaughlin, 
105  Mass.  460. 

5.  The  defendant  was  allowed,  without  objec- 
tion, to  show  bias  against  him  on  the  part  of 
the  witness  Elizabeth  H.  Cram,  by  pi-oof  that 
iihe  had  prefeiTed  several  other  charges  against 
him,  prior  to  the  finding  of  this  indictment,  and 
tlut  we  had  procured  uls  arrest  upon  one  of 
them,  for  which  an  indictment  was  now  pend- 
ing. In  order  to  show  that  the  bias  of  the  wit- 
ness wa^  of  a  deeper  grade  than  might  other- 
wise be  inferreil  from  the  bringing  of  these 
charges,  the  defendant  offered  to  show,  in  ad- 
dition, that  the  particular  charge  contained  in 
the  indictment  was  false  and  was  known  to  be 
so  by  the  witness.  But  this  would  be  going 
further  than  is  required  for  purposes  of  justice. 

If  the  defendant  were  allowco  to  put  in  evi- 
dence that  the  char^  wa.s  false,  the  Government 
might  meet  this  evidence  by  showing  that  the 
f^arse  was  true,  and  thus  a  distinct  and  col- 
106 


lateral  issue  would  be  presented  to  the  juiy. 

No  useful  purpose  would  be  subserved  by 
requiring  the  jury  to  investigate  the  merits  of 
other  controversies,  or  to  listen  to  the  details  of 
the  quarrels  between  the  witness  and  the  de- 
fendant. The  only  legitimate  purpose  of  the 
testimony  would  be  to  show  bias,  and  thu.<>  to 
impeach  the  credibility  of  the  witness.  It  is 
impracticable  to  carry  an  inc[uiry  into  the  pre- 
cise degree  of  ill  feeluig  or  bus  so  foras  tbede- 
fendant  aou^t. 

EstcepUtms  orerruted. 


Wllhelmiua  C.  POST 

V. 

City  of  BOSTON. 

1.  A  town  is  liable  for  damages  for  injury 
caused  by  a  defeet  In  a  highway  which 
m^ht  have  been  remedied,  or  which 
injury  or  damage  might  have  been 
prevented  by  reasonable  care  and  dili- 
gence on  the  part  of  the  town;  if  such 
town  had  reasonable  notice  of  the  de- 
fect, or  might  have  had  notice  thereof 
by  the  exercise  of  proper  care  and  dili- 

gence  on  its  part,  although  the  defect 
ad  not  eaated  for  any  particular 
length  of  time*  and  although  it  had  not 
actual  notice  thereof. 

2.  Where  the  evidence  shows  that  the 
cover  of  a  cesspool  was  liable  to  oome 
off  and  float  away  and  from  natural 
cauns.  such  as  the  jury  would  be  war^ 
ranted  in  finding  that  reasonable  care, 
diligence  and  prudence  should  guajrd 
against,  the  liability  of  the  town  w  ab- 
solute. 

(Suffolk-Decided  February  aU888.) 

ON  defendant's  exceptions  Oeerrvled. 
Action  for  damages  for  persona)  injury 
sustained  by  reason  of  a  defective  street,  owing 
to  negligence  of  the  MunicipaUty  in  failing  to 
repair  and  keep  the  same  in  safe  conditi<m . 
Mr.  Thomas  H.  Babson.  for  defendant: 
The  evidence  Introduced  the  plaintiff ,  that 
a  witness  had  seen  the  cover  on  at  different 
times  within  a  year  prior  to  the  accident,  was 
imaccompanied  by  any  proof  that  the  con- 
dition of  the  cover  or  cesspool  was  the  same 
during  the  year  that  it  was  at  the  time  of  the 
accident.  It  was  indefinite,  remote  aa  to  time, 
and  tended  to  raise  collateral  issues  which  it  was 
impossible  for  the  defendant  to  meet,  and 
should  have  been  excluded.  Orotbi/  t.  Batton^ 
118  Hass.  71 ;  HfOehina  t.  Littleton.  194  Mass. 
289. 

It  was  not  contended  that  the  cover  was  de- 
fective in  any  way,  except  that  it  could  be  lifted 
off  by  pressure  from  below.  The  liability  to  be- 
come a  defect  is  not  a  defect.  &iUng»  v.  Wor- 
eeUer,  103  Mass.  SS9;  Rgeraon  v.  AMngtm,  108 
Mass.  526. 

The  defendant's  evidence  (ended  to  show  that 
the  drain  from  the  cesspool  to  the  sewer,  a 
drain  live  feet  below  the  surface  of  the  street, 
had  given  way  or  become  stopped  up;  th&t  the 
water  pouring  into  the  catch  basin  dining  the 
rain  of  that  even^  c»j^d(g^^pjnto  the 
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eewer  and  rose  iD  the  catch  basin  and  floated 
<^  tbe  cover ;  that  the  cover  was  safe,  except 
that  it  mifcht  come  off  if  a  heavy  rain  came 
while  the  dnun  or  sewer  was  blocked  up.  Don- 
aldion  V.  Bo9tm,  16  Gray,  508 ;  CroiAy  v.  Bo$- 
ion,svpra;  Mmiet  v.  Lynn,  110  Mass.  272; 
Same  v.  Same,  121  Haas.  444;  8ame  r.  Same, 
124  Mass.  165. 

The  City  could  not  be  chargeable  with  lack 
of  dihgence  in  repairing  tbe  defect  until  it  be- 
came a  defect,  ».  e,,  became  immediately  dan- 
gerous. It  was  Immaterial  how  the  defect  came 
to  be  there.  BiUtTwt  v.  Wiyreester,  tupra;  ifon- 
ieav.  Lynn,  124  >la8S.  165. 

The  cases  of  Maccartyv.  Brookline,  114  Mass. 
527  ;  Winn  T.  I^well,  1  Allen,  177  and  Bloodv. 
Ifvbbardtton,  \21  Mass.  233,  are  unlike  this  case. 
In  all  of  those  cases  tbe  highway  had  been  ren- 
dered unsafe  by  the  defect  for  more  than 
twenty-four  hours  before  the  accidents. 

The  Stat,  of  1877,  ch.  224,  while  in  some  re- 
spects changing  the  liability  of  towns,  did  not 
make  a  construction  of  the  highway  which  was 
not  "  presently  dangerous,"  but  might  become 
Ko  if  certain  probable  things  happened,  a  defect 
of  which  tbe  town  was  bound  to  take  notice. 
P.  S.  ch.  52;  O.  S.ch.44. 

Metsn.  StiUman  B.  Allen  and  Joseph 
Bennett,  for  plaintiff. 

C.  Allen, ./.,  delivered  the  opinion  of  the 
court : 

Under  the  Gen.  8taU>.  ch.  44,  ^  32,  a  person 
who  received  injury  through  a  defect  in  a  high- 
i^ay  might  recover  damages  of  the  town,  bylaw 
obliged  to  reimir  the  same,  if  such  town  had 
leasonable  notice  of  the  defect  or  if  the  same 
liad  existed,  for  the  space  of  twenty-four  hours 
previous  to  the  occurrence  of  the  injury.  Un- 
der this  statute  it  was  held  that  it  was  the  in- 
tention of  the  Legislature  to  limit  tbe  liability 
to  cases  where  the  precise  defect  which  caused 
the  injury  was  known  to  the  town  or  had  ex- 
isted for  twenty-four  honTs,and  that  if  the  defect 
had  not  existed  for  twenty-four  hours  the  town 
coald  not  be  held  liable,  on  the  ground  that  its 
agents  had  constructed  or  repaired  the  way  so 
c^ligently  that  it  was  reasonable  to  suppose 
that  such  a  defect  would  tie  produced.  Monies 
V.  Lpan.  121  Mass.  442,  444. 

And  in  a  later  stj^ge  of  tbe  same  case  it  was 
declared  ibat  a  liability  to  become  defective  is 
not  hi  itself  a  defect.  134  Mass.  171.  See  also, 
BtttdiinM  T.  Littleton,  124  Moss.  289. 

Under  that  statute  and  earlier  ones  to  the  same 
effect,  it  had  often  been  held  that  the  liability 
of  the  town  became  absolute  if  tbe  defect  had 
existed  for  twenty-four  hours,  and  t  hat  the  town 
could  not  exonerate  itself  by  proof  of  due  dili- 
gence on  its  part.  Oeorsre  v.  Haverhill,  110 
Mass.  506  ;  Boduell  v.  A'orih  Andorer,  Id.  note, 
51!,  512. 

Tbe  Stat,  of  1877,  ch.  234,  which  was  an  Act 
to  amend  the  above  chapter  of  the  Gen.  Stats., 
made  two  changes  in  the  section  referred  to.  In 
the  first  place  it  did  away  with  the  absolute  lia- 
bility imposed  on  towns  where  the  defect  had 
Kdsted  for  twenty-four  hours,  and  exonerated 
them  from  liability  fn  all  cases  where  there  bad 
beoi  no  lack  of  proper  diligence  on  their  part. 
Booneyy.  Randolph,  128  Mass.  580;  Hayes  v. 
Otmbridge,  136  Mass.  402 ;  ^.  C.  188  Mass.  461. 

And  it  sabstJtuted  therefor  a  Tabili^  for  an 
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injuiT  or  damage  received  through  a  defect 
which  might  have  been  remedied,  or  which  in- 
jury or  damage  might  have  been  prevented  by 
reasonable  care  and  diligence  on  the  part  of  tbe 
town,  if  such  town  had  reasonable  notice  of  the 
defect  or  might  have  had  notice  thereof  by  tbe 
exercise  of  proper  care  and  diligence  on  their 
part,  although  the  defect  had  not  existed  for 
any  particular  length  of  time  and  alrhougb  the 
town  had  noactualDotice  thereof.  This  statute, 
reenacted  in  Pub,  Stat.  ch.  52,  S$  18,  is  now  in 
force.  It  lias  essentiany  modified  the  rule  as 
declared  in  Monia  v.  Lynn,  above  cited,  whidi 
is  tbe  principal  reliance  of  the  defendant  in 
the  present  case.  The  duty  ie  now  cast  upon 
towns  of  using  rea.sonable  care  and  diligence  to 
remedy  defects  and  to  prevent  damage  or  injury 
to  persons  and  property.by  guarding  against  the 
effects  of  causes  which  are  likely  to  produce 
such  defects.  Flanders  v.  Non/>ood[ante,  4:^.^ 

The  evidence  in  the  present  case  was  sufB- 
cient  to  show  that  the  cover  of  the  ccfsjKiol  was 
liable  to  come  off  and  to  float  away,  from  tbe  ac- 
cumulation of  water  in  such  rainfalls  as  often 
occur  and  such  as  the  jury  would  Iw  warranted 
in  finding  that  reasonable  care,  diligence  and 
prudence  should  guard  against.  The  case  is 
thus  brought  direcuy  within  the  existing  statute, 
and  taking  the  instructions,  as  a  whole,  the 
case  was  fairly  left  to  the  jury. 

It  is  indeea  contended  on  the  part  of  the 
plaintiff  that  the  present  case  is  distinguishable 
from  Monies  v.  Lynn,  and  thattlie  verdict  might 
well  be  supported  as  fully  within  the  decision 
in  Hod^kim  v,  Ibx-kpitrt,  116  Mass,  573. 

But  m  view  of  the  change  in  thelegMation  it 
becomes  unnecessary  to  consider  this  ground 
of  contention.  The  evidence  that  the  cover  had 
been  off  on  other  occasions  within  the  year 
prior  to  the  accident  wan  competent,  as  liearing 
on  the  question  whether  the  defect  might  have 
been  remedied  or  the  injury  prevented  by  rea- 
sonable care  and  diligence  on  the  part  of  the 
Town. 

Eeeeptiom  overruled. 


COMMONWEALTH  of  Mawochusetts 
John  C.  HAYES  et  ai. 

1.  Although  a  jury  may  convict,  upon  the 
uncorroborated  testimony  of  an  ae- 
complice*  yet  OTidence,  in  order  to  be 
competent  as  corroborative,  must  be 
evidence  tending  to  convict  the  defend- 
ant on  trial  with  the  crime  chanred. 

2.  Evidenee  of  the  stealing  of  goocte  in 
one  eonntjr  and  of  their  asportation 
to  another  county  and  dispoaition  of 
them  there  is  evidence  of  a  sin|;le 
transaction  and  is  admissible  in  cor- 
roboration of  the  evidence  of  an  aocoiu- 
plice. 

(Suffolk— Decided  January  4,1888.) 

ON  defendant's  exceptions.  Oeerruted. 
The  case  is  sufflciently  stated  in  tbe  opinion. 
Mr.  W.  B.  Gale,  for  defendants. 
Messrs.  Edf^  J.  Sherman,  Atty-Gen., and 
Harv^  N.  Shepard,  Asst.  AUy;Oen.,  for 
Commonwealth:  j^,^,.^^^  by  GOC,^  ^ 
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The  office  of  corroborative  evidence  is,  by 
confirmiDg  the  t^imony  of  the  accomplice  in 
regard  to  matters  which  are  not  within  tne  eeo- 
eral  knowledge,  but  likely  to  be  known  only  to 
those  engaged  in  the  crime,  to  induce  the  belief 
that  be  is  to  be  generally  credited  in  his  state- 
menls.    Its  weight  is  for  the  jurj-. 

The  evidence  of  the  receiving  of  t!ie  stolen 
goods  by  the  defendants,  Levi  and  Gkildstein,  i 
was  amply  corroborated  and  sufficient  to  war- ' 
rant  their  conviction.  CommonicealVi  v.  Bo*- 
worth,  22  I*ick.  397;  Saiitc  V.  ^TOwto,  9  Gray. 
299;  Samp  v.  l^i-irx,  10  Grav.  472;  Sdme  v. 
O'Brien.  12  Allen.  183;  Same  v.  Larrabee,  99 
Mass.  413;  Saitie  v.  Elliott.  UO  Id.  104;  Snme  v. 
Sn'nD.  Ill  Id.  417;  Same  v.  Ford,\A.9»i;  Satiie 
v.  Ghe^r,  Id.  895;  Sam(  v.  Sc-Ut,  123  Id.  238. 

Morton,  Ch.    .delivered  the  opinion  of  the 

court: 

The  only  exception  taken  by  the  defendanta, 
Goldstein  and  Levi,  was  one  to  the  instructions 
given  as  to  the  corroboration  of  the  testimony 
of  Williams,  concerning  the  larcenies  in  the 
County  of  Suffolk. 

The  subject  of  the  admission  and  effect  of 
corroborative  testimony  was  fullv  considered  in 
the  case  of  Comnionwemth  v.  Holmes,  127  Mass. 
424,  and  it  was  there  held  that,  although  n  jury 
may  convict  upon  the  uncorroborated  testimony 
of  an  accompUce,  yet  that  evidence,  in  order  to 
he  competent  as  corroborative  of  an  accomplice, 
in  the  sense  of  rendering  it  safe  and  prudent 
to  convict,  must  be  evidence  tending  to  connect 
the  defendant  on  trial  with  the  crime  charged. 
In  the  case  at  bar,  the  instructions  were  in  con- 
formity with  this  decision.  Theevidence  shows 
that  the  defendants,  Hayes  and  Williams, 
formed  and  carried  out  a  scLeme  to  steal goods 
in  the  neighboring  cities  and  ton-ns.  and  to 
bring  them  into  Boston  for  the  purpose  of  dis- 
posing of  them  to  Uie  defendants,  Goldstein 
and  Levi,  Hayes  and  Williams  might  be  con- 
victed of  larceny  in  the  county  in  which  the 
goods  were  stolen,  and  also,  by  reason  of  the 
new  asportation,  in  Boston,  of  larceny  in  the 
County  of  Suffolk.  But  the  transaction  of  steal- 
ing the  goods  and  disposing  of  them  in  Boston 
was  a  single,  connected  one;  and  the  evidence 
allowing  that  Hayes  took  part  in  the  original 
larcenies  tended  to  connect  bim  with  the  crime 
Committed  in  Boston.  It  corroborated  the  tes- 
timony of  Williams,  Itecause  it  showed  the  joint 
action  of  the  two  in  the  early  stages  of  the 
criminal  transaction,  and  thus  tended  directly 
and  strongly  to  show  that  Hayes  participated 
in  the  crimes  cliarged  in  the  indictment.  Om- 
nwnirealth  v.  Ijarrabee,  99  Matm.  413, 

The  evidence,  therefore,  was  properly  sub- 
mitted to  the  jury  for  tlieir  consideration,  us 
evidence  corroborating  the  testimony  of  the  ac- 
complice Williams. 

ExcepHona  ote)Tuled. 


City  of  WORCESTER 

r. 

Inhahliant*  of  NOUTHBOROUGH. 

\.  X  printed  book  entitled,  "Record  of 
Mtusachusette  Volunteers, "  one  of  the 
volumes  printed  under  ch.98  of  the  Ke- 
•oItos  of  1866,  is  a  pnbUe  doenment 
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and  is  ■dmierible  in  evidence  to  prove 
the  &ete  eontained  therein. 

2.  A  elerk  In  a  pnUle  olBee  taking  part 
in  the  routine  a  year  later,  and  who  eon- 
tinues  there  for  a  Iodk  time,  knows  from 
a  multitude  of  small  details,  whether 
the  eonrse  of  business  which  he  finds 
is  new  or  loni;  established;  and  his  tes- 
timony BB  to  the  course  of  business  of 
the  year  preceding  his  entry  into  the 
ofSoe  is  competent  to  prove  that  a  per- 
son had  been  assigned  as  part  of  Oie 
quota  of  a  certain  town. 

3.  Plnintiff  can  only  recover  for  the 
board  and  attendance  furnished  with- 
in two  years  of  the  date  of  the  writ.  A 
town  fumishing  relief  to  a  pauper  is 
not  required  to  wait  until  it  has  stopped 
giving  relief,  before  bringing  suit. 

(Decided  January  5.  lase.) 

ON  defendant's  exceptions.  Su$tained. 
In  suit  to  recover  for  services  rendered  in 
the  care  and  support  of  a  paiiper. 

Mmrg.  A.  Norcross  and  H.  C.  Havt- 
well,  for  defendant.  ■ 

The  hook  entitled  "  Record  of  Hasa.  Yoltm- 
teers  "  was  inadmissible  In  evidence. 

It  was  not  admissible  as  an  ofBcial  register  or 
book  kept  by  a  person  in  pubh'c  office,  as  the 
contents  are  not  tranaactioDS  occurring  in  the 
presence  or  in  the  course  of  the  public  duties  of 
the  Adjutant  General.  1  Greenl.  £v.  484,49a 
The  book  is  not  admissible  as  a  public  inquid- 
tion;  it  is  not  the  finding  of  any  legally  consti- 
tuted power.    Id.  558. 

It  is  not  like  an  inquisition  of  lunacy  c»>  an 
Inquest  of  office,  as  in  8loke»  v.  Damet,  4  Masrai, 
268;  or  the  lists  of  soldiers  as  made  out  by  select- 
men of  towns,  as  in  WayUind  v.  Ware,  104 
Mass.  46. 

It  is  not  Huch  a  public  document  as  to  be  ad- 
missible; the  contents  are  not  matters  which 
came  within  the  offldal  cognizance  and  obser- 
vation of  the  Adjutant  General.  1  Greenl.  £v. 
^  491. 

It  is  not  like  the  volume  of  public  documents, 
containing  letters  of  the  Searetair  of  State,  etc , 
held  admissible  in  Wkiton  v.  Avmny  City  Int. 
Co.  109  Mass.  24,  or  the  volume  of  "  American 
State  Papers "  as  in  Doe  v.  Roe,  IS  Fla.  603, 
and  Bryan  v.  Ifbr^th.  19  How.  8S4  (60  I'.  S. 
bk.  15.  L.  ed.  674. ) 

No  evidence  was  offered  that  table  No.  4  or 
any  assignment  of  quotas  made  by  the  Adjutant 
General  wa.s  ever  allowed  by  the  war  depart- 
ment.   Wayland  v.  Ware,  »upra. 

In  Hail  V.  Wood,  9  Gray,  60,  the  contract 
declared  upon  was  an  entire  contract  to  be  paid 
for  as  one  piece  of  work,  and  the  cause  of  ac- 
tion did  not  accrue  until  the  work  was  all  done. 

So  in  Miot  V.  Latrton,  7  Allen,  274,  an  acticMi 
for  services  of  an  attorney,  it  was  held  that  the 
contract  of  an  attorney  to  carry  on  a  suit  is  an 
entire  contract,  and  the  period  of  limitattfm 
runs  onl^  from  the  termination  of  suit,  iinlesB 
the  relations  between  him  and  hisclimt  change 
prior  thereto. 

Mr.  Frank  P.  0(i!uldinfl>»  for  plain  tiff. 

Holmes,  </!,  delivered  the  o[dnion  of  the 
court: 

I  It  U  not  di^U^^^^t@(9^^  pat 
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ta  erldence  was  In  fact  one  of  the  volamee 
printed  under  chap.  08  of  the  Heaolves  of 
188S,  as  it  purported  to  be.  This  being  so, 
it  ma  property  admitted.  Assuming  tbat  the 
Resolves  coula  not  directly  affect  tbe  rules  of 
eridence,  they  made  the  document  a  public 
docoment,  and  would  seem  to  have  been  passed 
with  the  purpose  of  causing  the  facts  to  be 
recorded  while  still  fresh,  for  the  benefit  of  the 
public. 

The  volume  was  recognized  by  an  Act  of  ihe 
Li»ia]atur«,  Stat.  1866,  ch.  301,  §  1.  Tbe  facts 
collected  in  it  were  public  facts.  Stark.  Ev. 
10th  Am.  ed.  273. 

They  were  known  to  the  Adjutant  Oeueral, 
a  oJMo.  See,  Brockton  y.  Uaiindge,  188  Mass. 
S9S. 

Moreover,  this  class  of  evidence  Is  not  strict- 
ly confined  to  facts  within  the  personal  knowl- 
«Ige  of  the  officer  making  the  record.  See,  Han- 
ton  V.  South  Seituaie,  115  Mass.  386;  WAitoa 
V.  Albany  City  Ins.  Co.  109  Mass.  24. 

2.  Tbe  clerk,  Kezar,  was  proper^  allowed  to 
testify  that,  in  1862  tbe  Adjutant  General's  de- 
partment was  governed  by  the  place  of  resi- 
dence stated  in  the  description  rolls  in  asdgn- 
iag  credits  to  towns,  although  Eezar  was  not 
employed  in  that  office  uoUl  July,  1863,  and 
only  professed  to  be  able  to  state  this  from  his 
knowledge  of  the  custom  of  the  department 
after  he  was  employed  there.  It  would  be  dif- 
ficult to  say  tbat  the  jury  might  not  have  in- 
ferred what  was  the  practice  of  the  office  in 
1862,  from  direct  evidence  of  what  it  was  in 
1868. 

But  ft  is  evident  Eezar's  testimooy  was  more 
than  a  marked  inference  of  that  sort.  A  clerk 
who  is  in  the  same  office  and  taking  part  in 
the  routine  a  year  later,  and  who  continues 
there  for  a  long  time,  practically  knows  from  a 
multitude  of  small  details,  which  he  cannot 
hope  to  reproduce,  whether  the  course  of  Imsi- 
ness  which  he  finds  is  new  or  long  established. 

Moreover,  Kezar's  testimony  seems  to  have 
been,  not  merely  the  best  but  Ui'e  only  evidence 
that  could  have  been  obtained  upon  this  point. 
See,  Toicnaend  v.  PeppereU,  99  lA^as.  40,  48,  44. 

8.  It  f ollowB  that  the  court  rightly  refused  to 
rule  that  there  was  no  evidence  that  Hawley 
was  ever  assigned  as  part  of  the  quota  of  North- 
borough. 

4.  The  last  ruling  requested  should  have  been 
given,  to  the  effect  that  the  plaintiff  could  only 
recover  for  the  board  and  attendance  furnished 
within  two  years  of  the  date  of  the  writ.  P.  8. 
ch.  84,  §  14. 

We  agree  with  the  defendant,  that  a  town 
foniahing  relief  to  a  pauper  is  not  required  to 
wait  untlT  it  has  stopped  ^ving  rewt  before 
it  can  bring  suit  The  services  were  rendered, 
and  the  liaDility  accrued  (2e<fMt»  (fiem.  On  this 
ground  alone,  the  exceptions  must  be  sustained, 
noless  the  plaintiff  remits  all  but  $16.56. 

Exeeptioni  ntrtaiwd, 

COMMONWEALTH  of  MaaaachuBetts 

Elizabeth  FTTZPATRICK. 

1.  It  is  aot  competent  for  the  purooee  of 
eonir»diciinff  the  testimony  of  a  wit- 
nees  to  prove  aeel&nktloiu  made  by  the 
defendant  to  the  witness  six  montlui 


prior  to  the  action,  for  the  purpose  of 
showing  ill  will  towards  defendant. 
3.  Qnestions  on  croes  examination  npon 
eoU»ter&l  and  iuuuaterial  nutten  may 
be  admitted  or  rejected,  in  tlw  disere> 
tion  of  the  trial  court. 

(Norfolk — Decided  Januarr  7, 1888.) 

ON  defendant's  exceptions.  Overruled. 
The  defendant  was  tried  for  keeping  a  liquor 
nuisance  in  the  Town  of  Dedham,  from  Jan- 
uary 1,  1885,  to  March  9,  1885.  Jennie  Lamire 
testified  for  the  Qoveniment.amongother  things, 
that  she  had  several  times  gotten  liquor  at  ue 
defendant's  house;  that  she  had  gone  to  the  de- 
fendant's house  on  March  4, 1885.  but  that  the 
defendant  had  told  her  that  she  didn't  want  her 
to  come  into  her  bouse,  as  the  neighbors  would 
talk,  and  that  the  defendant  delivered  the  liquor 
to  her  in  the  woods,  away  from  the  house.  She 
was  asked  on  cross  examination, whether  or  not 
she  was  not  forbidden  by  the  defendant  several 
times  to  come  to  tbe  house,  and  she  replied  tbat 
she  bad  never  been  forbidden  to  come  to  tbe 
bouse  of  the  defendfuit.  She  also  disclaimed  an  v 
ill  feeling  towards  tbe  accused.  Mrs.  Campbell 
was  offered  by  the  defendant  as  a  witness,  who 
testified  that  she  lived  next  door  to  tbe  defend- 
ant's house,  and  she  was  asked  whether  she 
had.  diuing  the  last  summer,  ever  beard  Mrs. 
Fitzpabdck,  tbe  defendant,  <nder  Mrs.  La- 
mire out  of  the  yard,  into  which  she  had  come 
to  get  water,  and  to  keep  out  of  the  same  in  tbe 
future.  The  court  ruled  the  question  to  be  In- 
competent, and  tbe  defendant  excepted. 

James  U.  Chadwick  testified  for  the  Govern- 
ment that  he  went  to  the  defendant's  bouse  in 
the  capacity  of  a  police  otHcer,  to  make  search 
for  liquor;  tbat  he  found  certain  bottles  oflwer 
beer;  that  he  found  certain  tumblers  in  a  cduff 
way;  that  tbe  defendant  said  in  his  presence, 
"Just  as  I  begin  to  do  a  little  business,  you 
jump  on  me."  Being  cross  examined  with  ref- 
erence to  bias,  which  be  disclaimed,  Chadwick 
was  asked  whether  at  tbe  time  he  made  the 
seizure  at  tbe  defendant's  house,  be  had  reason 
to  believe  and  did  believe  that  there  were  other 

{>laces  fn  the  town  in  which  liquors  were  sold 
n  violation  of  law,  at  which  no  seizure  had 
been  recently  made,  or  search  been  made  by 
him.  This  question  was  excluded  as  incom- 
petent, and  the  defendant  excepted. 
Mr.  E.  Greenbood.  for  defendant. 
Meatrs.  Ed^rar  J.  Sherautn*  Aity-Gen.  and 
Hwrrejr  N.  Bhepurd.  Ami.  AUy-Qm.,  tac 
Commonwealth: 

The  defoidant  was  being  tried  for  keefdnga 
liquor  nuisance;  the  questions,  whether  a  cer- 
tain witness  for  the  Government  had  been  or- 
dered out  of  the  yard  of  the  defendant  by  her,  or 
whether  tbe  officer  who  made  the  search  be- 
lieved or  had  reason  to  believe  that  liquor  was 
being  illegally  sold  in  other  places  in  the  same 
town,  were  wholly  irrelevant,and  any  evidence 
introduced  on  tlu»e  points  was  clearly  incom- 
petent and  inadmissible,  and  properly  excluded 
as  collataiQ  matter.  OrnifmnwaUhY.  Broan, 
186  Mass.  171. 

W.  Allen*      ddivered  the  o{dnlon  of  the 

court: 

The  defenduit  was  charged  with  tondng  and 
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maintaining  a  common  nulaaiuie,  namely:  a 
tenement,  between  January  1  and  March  9, 
1886,  used  for  the  illegal  sale  and  illegal  keep- 
ing of  intoxicating  liquors. 

One  Lam  ire  testified,  for  tlie  Oovemment, 
that  she  had  several  times  procured  liquor  at 
the  defendant's  house,  and  that  she  went  to  the 
hotise  on  March  4,  to  get  liquor. 

On  cross  examination,  she  denied  that  she 
bad  ever  been  forbidden  by  the  defendant  togo 
to  her  house,  and  also  denied  that  she  had  any 
ill-feelings  toward  the  defendant. 

The  defendant  offered  to  prove  that,  at  one 
time  in  the  course  of  the  summer,  before  the 
time  of  the  alleged  offense, when  the  witness  had 

Sone  into  the  defendant's  yard  to  get  water,  the 
efendant  ordered  her  to  leave  the  yard  and  to 
keep  out  of  it  in  the  future. 

The  court  excluded  the  evidence  and  we 
think  rightly.  It  was  not  competent  for  the  pur- 
pose of  contradicting  the  testimony  of  the  wit- 
ness that  she  had  not  been  forbidden  the  house; 
it  w&fl  not  a  declaration  or  act  of  the  witness 
competent  for  the  piupose  of  lowing  ill  will 
by  her  toward  the  defendant;  and  the  fact  that 
the  witness  had  been  ordered  not  to  come  to 
the  defendant's  yard  for  water  was  not  material 

XD  the  question  whether  she  did,  six  months 
rwards,  go  to  the  defendant's  house  for  liq- 
uor. 

The  question  put,  on  cross  examination,  to 
the  witness  Chadwick,  an  officer  who  searched 
the  defendant's  premises  and  made  a  seizure  of 

liquors,  whether,  at  that  time,  he  bad  reason  to 
believe  and  believed  that  there  were  other 
places  in  the  town  where  liquors  were  sold  in 
violation  of  law.and  where  no  search  or  seizure 
bad  been  recently  made  by  liim,  was  upon  col- 
lateral and  immaterial  matter,  which  the  court 
in  its  discretion  could  reject  or  admit;  and  no 
exception  lies  to  its  exclunon. 
SeeqitioM  overruled. 


Sarah  N.  BERXEY 
ti. 

WUUam.B.  DIK8M0RE  et  al. 

1.  Testimony  which  describes  the  size, 
shape,  color  and  quality  of  an  article 
which  ^BJinot  be  produced  In  evldeDoe, 
in  a  maimer  as  acet&rately  as  the  wit- 
nesB  is  eapable  of  doing,  shoold  be  ad- 
mitted in  evidsnce. 

300 


3.  Tberelsnornleoflawwhieh  rMmii*esa 
witness  to  be  an  eiqi«rt«  to  testify  to  the 
size,  shape  and  appearanee  of  a  viable 

object. 
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(Suffolk  Decided  January  11,  UBL) 

N  exceptions.  Onerruled. 

Mr,  Henr^  W.  Bragg,  for  plaintiff: 
Every  person  is  competent  to  express  an  (min- 
ion and  give  his  judgment  in  regard  to  the  nze, 
color  and  weight  of  ohjecU  and  their  general 
appearance.  OommontDetUth  v.  SturtirarU,  117 
Mass.  183  and  cases  cited;  1  Wbart.  Ev. 
436,  618;  1  Oreenl.  Ev.  ^  440  and  cases  cited: 
CommonweaWt  v.  QtBrien,  184  Mass.  300. 

MeaKn.  W.  B.  Gale  and  J.  W.  KcDoa- 
ald,  for  defendants. 

Field.  J.,  delivered  the  opinion  of  the  court: 

The  t^timony  of  the  plaintiff  described  the 
size,  shape,  color  and  quality  of  the  pearl  in  a 
man  ner  perhapsas  accurate  as  she  was  capable  of 
doing.  If  any  other  rule  were  adopted  than 
that  U8ed  in  this  case,  it  might  be  impossible  to 
determine  the  value  of  the  pearl.  When  the 
evidence  is  the  best  evidence  obtainable.it  should 
be  admitted,  unless  admitting  it  contravenes 
some  established  rule  of  law.  There  ia  no  rule 
which  requires  that  a  witness  must  be  an  ex- 
pert to  testify  to  the  size,  shape  and  appearance 
of  a  visible  object. 

The  witness  Foss  was  an  expert  upon  the 
value  of  pearls,  and  be  was  in  effect  asked 
what  a  pearl,  such  as  the  plaintiff  had  described, 
was  worth,  and  the  description  given  by  the 
plaintiff  was  conveyed  to  his  mind  more  accu- 
rately perhaps,  by  exhibiting  to  him  pearls 
which  the  plaintiff  had  sworn  were  in  all  re- 
spects like  the  one  she  lost,  than  could  have 
been  done  in  any  other  manner.  The  jury 
were  to  weigh  this  evidence  with  all  other  evi- 
dence concerning  the  age,  condition,  size,  shape, 
color  and  quality  of  the  pearl,  and  the  variatioDS 
of  value  dependent  upon  these  characteristio. 
We  are  satiuied  that  this  method  of  detomining 
the  damages  is  more  reasonable  and  better  sup- 
ported by  modem  authority  than  that  laid  down 
in  Armory  y  Delamirie,!  Sm.  L.Cas.4'ro,whicfa 
was,  "That  unless  the  defendant  did  produce 
the  jewel  and  show  It  not  to  be  of  the  finest 
water  "  the  jury  "  should  presume  the  strong- 
est againA  mm,  and  make  the  value  of  the  bat 
jeweu  the  measure  of  their  damages." 

EbKeptiont  orerruled. 
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George  L.  HOITT 

V, 

Alfred  HOITT. 

1.  Where  a  will  is  not  shown  to  have  been 
expnumSy  revoked,  no  subsequent 
ehjuigres  in  the  circumstances  of  de- 
ceased, his  fiuniljr  or  estate  t  aa*  the 
death  of  his  wife  and  one  of  bis  sons, 
both  of  whom  were  legatees;  his  second 
marriam  but  without  issue;  the  alien* 
ation  of  the  larger  portion  of  his  estate, 
and  its  neariy  threefold  laereaaa  in 
Taloe  through  natural  causes  and  Judi- 
ciou8  investments,  will  operate  as  a  rev- 
ocation by  implication. 

2.  Inasmuch  as  the  widow  and  children 
of  a  teetator,  not  provided  for  in  the 
will,  are,  un<ter  our  statutes,  entitled  to 
the  same  share  of  the  estate  as  if  he  had 
died  intestate,  the  sole  reason  upon 
which  the  mle  was  grounded,  that  re- 
marriage operated  as  a  revocation  no 
longer  exists,  and  so  the  rule  has  in  this 
jurisdiction  become  inoperative  and  ob- 
solete. 

3.  The  general  role  is  that  a  partial  rev- 
oeatMs  only  produces  an  adramtlon 
(tf  the  sabject  of  the  devise*  and  tbns 
neoassarily  limits  the  operation  of  the 
will  to  the  extent  of  the  alienation;  not 
by  reason  of  defect  in  the  will  itself,  but 
beeauae  it  pleased  testator  to  dispose 
of  part  of  his  estate  in  a  manner  differ- 
ent from  his  original  intention,  which  it 
was  eompetent  for  him  to  do.  either  by 
oonveyanee,  a  new  will  or  by  codicil. 

4.  The  Btatnte  of  this  State,  Or.  L.,  ch. 
198,  S  14,  provides  the  only  modes  by 
which  awdl  can  be  revoked,  and  having 
BO  provided,  it  is  not  within  the  legiti- 
mate power  of  courts  to  dispense  with 
the  requirement  of  the  statute,  and  ac- 
cept even  a  definite  intentloB  to  per- 
form the  prescribed  act  fbr  the  aet  it- 
self. 

5.  Oral  declarations  of  the  testator,  to 
the  effect  that  he  understood  the  will 
was  revoked,  are  not  competent  evi- 
dence and  should  be  rejected.  Hismere 
under  standing  cannot  revoke  his  will; 
the  legal  requirements  cannot  be  thus 
abrogated,  for  wills  cannot  be  revoked 
by  parol;  nor  are  such  declarations  evi- 
deao&  nidesa  they  aooompany  some  act 
and  thereby  beoome  a  part  of  the  res 


S.  Bnch  declarations  are  not  eompetent 
upon  testator's  intention  not  to  pass, 
by  his  will,  after  aeqnired  real  estate. 
If  a  contrary  intent  is  inferable  from  the 
will  itself,  it  cannot  be  disproved  by 
extrinsic  evidence;  if  not  Inferable  and 
may  be  ascertained  by  the  weight  of  com- 

v.  a. 


patent  evidence,  his  declarations  are  not 
a  part  of  such  evidance  and  hence  are 
inadmissible. 

(Strafford- Decided  Much,  1880.) 

PROCEEDINOS  to  probate  a  will.  Decree 
revened. 

This  is  an  appeal  from  a  decree  of  the  Judge 
of  Probate,  disEUlowing  the  will  of  Alfred  Hoi tt; 
the  following  facts  are  agreed  by  counsel  for 
the  respective  parties: 

Alfred  Hoitt  was  a  resident  of  Dover,  and 
died  in  that  city,  November  9,  1888. 

He  redded  at  Durham,  when  said  will  was 
made,  and  removed  to  Dover  in  the  year  1880,or 
1881. 

After  his  decease  said  will  was  found  in  the 
safe  of  the  testator,  in  a  bimdle  of  old  papers  of 
no  pecuniary  value. 

Included  in  this  bundle  were  several  appar^ 
ently  Incomplete  drafts  or  memoranda  of  wills 
never  executed,  without  date,  some  of  which 
were  apparently  made  since  the  date  of  said 
will. 

Said  will  bears  date,  February  12,  1864,  and 
its  due  execution  is  admitted. 

At  the  date  of  the  will  the  testator  had  a  wife, 
the  mother  of  his  children,  and  six  sons  and 
seven  daughters,  all  of  age  except  Washington, 
Charles  and  Sylvia,  and  all  married,  except  the 
three  minors  and  fVanklin  and  George. 

Two  of  them  lived  in  Concord,  three  in  Bos- 
ton and  the  others  in  Dmbam. 

His  wife  died  April  S5, 1877.  and  his  son, 
Franklin,  died  unmanied  in  February,  1877. 

The  testator  married  a  second  wife,  January 
8,  1879,  who  still  survives. 

Hia  children  are  all  now  living  except  Frank- 
lin; they  all  have  children,  except  George, 
Charles,  Washington  and  Sylvia. 

Six  of  the  testator's  children  reside  in  New 
Hampshire,  the  others,  in  Boston  or  vidnity. 

The  will  was  as  follows: 

"  Be  it  remembered  that  I,  Alfred  EtAtL  of 
Durham,  in  the  County  of  Strafford,  State  of 
New  Hampshire,  being  of  sound  mind  tasd  in 
usual  bodily  health,  but  considering  the  uncer- 
tainty of  life,  do  make  and  publish  this  my  last 
will  and  testament  in  manner  following: 

Ist.  To  my  beloved  wife,  Susan  Ht^tt,  I  give 
and  bequeath  the  use,  improvement  and  income 
of  my  homestead  farm  in  said  Durium,  indud- 
tng  all  my  lands  lying  on  bothddesof  the  Bos- 
ton &  Maine  Railroad  and  adjoining  the  sune, 
with  the  buildings  thereon. 

Also  all  the  farming  tools,  utensils  and  per- 
sonal property  in  the  out  buildings  on  said  farm 
lued  by  me  for  farming  purposes,  including  a 
horse,  a  cow,  a  wagon  and  harness  and  a  car- 
riage and  harness,  but  no  other  stock. 

Also  the  dividends  on  sixty  shues  in  the  Bos- 
ton &  Maine  Railroad. 

Also  all  my  household  goods  and  effects,  in- 
cluding^ plate,  pictures,  books  and  provisions, 
all  dunng  her  natural  life,  at  her  decease  to  be 
subject  to  the  provision  hereinafter  named.  The 
foregoing  bequest  to  my  said  wife  to  be  in  full 
of  her  culm  of  dower  allowance  or  distribu- 
tive share  in  my  estate. 

2d.  To  my  son,  FrankUn  W.  Hoitt,  after  the 
decease  of  my  sud  wife,  I  give  aiKL.bequeath 
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the  oae,  improvement  and  income  of  my  said 
homestead  farm,  and  also  the  use  and  fm[m>ve- 
ment  of  the  farming  fools  and  other  property 
above  named  thereon  used  for  farmine  pur- 
poses, all  during  his  natural  life,  aod  at  his  de- 
cease I  give,  devise  and  bequeath  said  home- 
farm  and  also  said  personal  property  above 
named  used  byme  for  farm  purposes  to  my  sons, 
Washington  Hoitt  and  Charles  £.  Hoitt  and 
their  heiiB  forever. 

But  if  said  sods  last  named  or  either  of  them 
should  die  without  children  living  at  his  de- 
cease then  I  give  the  share  and  interc^  of  such 
deceased  son  in  said  homestead  farm  and  in  said 
farm,  property  to  his  surviving  brothers  in 
equal  shares. 

8d.  To  my  son  Alfred  D.  Hoitt,  in  addition 
to  what  I  have  before  given  him,  I  bequeath 
the  sum  of  one  hundred  aoUars. 

4th.  To  my  son,  Samuel  P.  Hoitt,  I  give  and 
bequeath  during  his  natural  life,  my  old  home- 
stead farm  situate  in  Lee,  cODtainiog  one  hun- 
dred acres  more  or  less,  and  lying  on  both  sides 
of  the  N.  II.  Turnpike  road,  it  being  the  same 
land  I  purchased  of  Lemuel  Chesley,  Rich'd 
Picfcering,  Benj.  Mathes  and  Hatevil  Hall  and 
at  his  decease  I  give  and  devise  said  old  home- 
stead to  the  children  of  my  said  son,  l^nuel  P. , 
their  heirs,  etc. ,  forever. 

But  if  my  said  son  should  die  leaving  oo  child, 
then  I  give  and  devise  said  old  homestead  fann 
to  his  surviving  brothers,  in  equal  shares.  I 
also  give  and  devise  to  said  Samuel  P.  my  three 
wood  lots  in  Barrington,  bought  of  Robert  Ma- 
thes, Richard  Steele  and  Danl  Harvey,  to  hold 
the  same  to  the  said  Sam'l  P.  his  heirs  and  as- 
.signs  forever.  I  also  give  and  bequeath  to  my 
said  son  Samuel  P.  the  income  on  twenty  shares 
in  the  Langdon  Bank  in  Dover,  during  his  nat- 
ural life.  At  his  decease,  said  bank  shares  to 
remain  to  his  children.  But  if  he  should  die  leav- 
ing no  child  living  at  his  decease,  sud  shares  are 
to  remain  to  his  surviving  brothers.  I  also  give 
and  be^ieath  to  my  said  son,  Samuel  P. ,  allthe 
farming  utensils  and  other  personal  property 
left  by  me  and  now  remaining  on  s^d  old  home- 
stead. 

3th,  To  my  married  daughters  Alvina  A. 
Pierce,  Elizabeth  8.  Hayes,  Lydia  O.  Willey 
and  Henrietta  Sherburne,  each,  after  the  de- 
cease of  my  sdd  wife,  I  give  and  bequeath  ten 
shares  in  the  Boston  and  Maine  Railroad. 

6th.  To 'my  other  married  daughters  Mary  F. 
Bean  and  Martha  A.  Perkins  each,  after  the  de- 
cease of  my  said  wife,  I  give  and  bequeath  the 
dividends  on  ten  shares  in  the  Boston  &  Maine 
Railroad. 

On  the  death  of  said  Mary  F.  and  Martha  A. , 
or  either  of  them.the  shareson  which  deceased's 
dividends  accrued  are  to  remain  to  the  surviv- 
iDg  sisters  of  the  deceased,  to  be  equidly  divided 
IxSween  them. 

My  said  six  married  daughters  to  hold  the 
liequest  given  to  each,  free  from  the  Interfer- 
■ence  or  control  of  her  husband. 

7Ch.  TomydauKhter.SylviaVictoria,  after  the 
decease  of  mv  said  wife,  I  give  and  bequeath  all 
my  household  goods  and  effects  above  given 
for  life  to  my  said  wife.  I  also  give  to  mysi^d 
daughter  fl^OOO,  to  be  paid  to  her  with  interest 
tn  one  year  after  my  decease. 
M 


8th.To  my  sons.FranklinW.  .George  I. ,  Waidi- 
ingtoD  and  Charles  £.  Hoitt,  I  give  and  dense 
ray  Emerson  lot  in  Lee,  containing  forty  scm 
and  thirty-seven  rods.  Hy  Woodman  lot  in 
Barrington,  containing  thirty-flve  acres. 

Also  my  Glass  farm  In  Nottingham,  contain- 
ing two  hundred  and  fifty-seven  acres,  to  have 
and  to  hold  the  same,  to  them,  their  heirs  and  as- 
signs forever.  I  also  give,  devise  and  beoneath 
tomy  sftidsons,  PruiklinW.,  George  L,  Wash- 
ington and  Charles  E.,  all  the  rest  residue  and 
remainder  of  my  estat«,  real  and  perscmal,  not 
otherwise  disposed  of  in  this  will. 

To  have  and  to  bold  the  same  (after  the  pay- 
ment of  my  debts  and  the  legacies  above  namf^) 
to  them  their  heirs  and  assigns  forever. 

And  lastly  I  constitute  and  i^point  my  said 
wife  sole  ezecntrix  of  this  my  last  will.  Hereby 
revoking  all  former  wills  hy  me  made.  Mean- 
ing and  mtending  that  the  several  bequests  to  my 
said  children  are  in  full  discharge  and  payment 
of  all  claims  against  me  for  services  by  tibem  or 
any  of  them.  The  words  '  living  at  his  de- 
cease '  on  pagea  two  and  three  inserted  and  the 
word  *  proviMons '  preflied  to  7th  line  on  Ist 
page  from  bottom  and  the  words  '  to  his  sur- 
viving brothers'  erased  on  ad  page  before  signing. 

He  acquired,  by  purchase  after  tbedate  of  his 
will,  the  following  parcels  of  real  eetate. 

A  parcel  of  real  estate  in  Boston,  which  be 
purchased  July  8,  1S66,  and  for  which  he  paid 
116,000.  ■ 

He  has  since  made  improvements,  and  It  has 
increased  in  v^ae  by  the  rise  of  property  in 
Boston,  so  that  It  was  eatimated  at  his  decease 

at  $33,000. 

He  bought  the  following  parcels  of  real  estate 
in  New  Hampshire: 

Id  Dover.  House  and  land  on  Maple  Street 
bv  deed  dated  July  8,  1860,  for  which  he  paid 
about  (1,480,  and  which  ma  amoaiaea  at 
$1,400. 

House  and  kmd  on  Fayette  Siraet,  by  deed 
dated  Aug.  IS.  1681,  paid  $3,700.  Appraised. 

$2,700. 

House  and  land  on  Elm  Street,  deed  March 
33, 1877.   Paid,  $8,dS0.    Appraised,  $8,500. 

Real  estate  on  Silver  Street,  known  as  W.  K. 
A.  Hoittestate,  bought  about  1875.  Paidabout 
$3,500,   Appraised,  $4,000. 

Also  another  estate  on  Silver  Street,  known 
as  the  Bodge  place,  by  deed  April  31, 1880.  Fud 
$4,500.    Appraised,  $4,700. 

An  estate  in  Dover,  known  as  the  Kinnear 
field,  by  deed,  June  90,  1888  Paid,  $1,400. 
Appraised,  $1,400. 

An  estate  in  Durham,  known  as  the  Ballard, 
or  Toby  Place,  deed  September  35, 1883.  Paid, 
$1,500.   Appaised  at.  $1,400. 

An  estate  known  as  the  Hanaon  Fairtore  In 
Lee,  by  deed  March  81,  1864.  Paid,  $700.  Ap- 
praised, $700. 

These  estates  were  all  purchased  for  cash,  or 
substantially  so. 

The  following  table  shows  the  estimated  vahie 
of  the  several  parcds  ot  proper^  known  to 
have  been  owned  by  the  testator  at  the  date  ot 
the  will,  and  the  appraised  value  of  the  same, 
at  the  decease  of  the  testator,  except  such  par- 
cels 88  have  been  sold,  with  the  addithui  of 
such  as  have  heoi  subsequmUyacqnind. 
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mrtAxm  owkmd  at 

DAT!  OTWIU^ 


Matbei  tot   1800 


Steele  lot  

t  Haner  lota. . . 
Toodiqui  land. 
BmersDn  land.. 
SkM  fann  


BOLD. 


Banlivtoa 


Lae  bomestead. 

Durbam  bomo- 
atead  and  per- 
conal  property 
there  destroyed 
IqrflietOnwhlob 
be  teoovered. 

R.  B. 


no     "  $uoo 

1^  Lee   tjm 

4^Nottlng- 

i  hum... 

jlmiraDoe 
aod  land 
SiOODldamagea .  1,400 


lOfiOO 


nidatioti 
BL  ft  JL  B. 
Stock  


R. 


10,000 

S.00O 

l- 

6,000 

Sold 

APPRAIB- 
■D  AX  DWr 
CSABK. 


•aoo 

ZBO 
flSO 


8,100 

MOO 

1.000 


460 

9»m 


Totals  •86.8001  $86,700 

Coat  and  appraised  value  of  additional 

eatatee   $8,880.00 

Coeta.  Appraised 

Uaple  8t.,  Dover..      Sl,iG0  |l,i60 

Fkyette  Bt.                    2,700  2.700 

ElmBt  -         8,900  8,800 

W.  K.  A.  H.  EBt....         2JSO0  4,000 

Bod^e  Bst                    4.S0O  4,700 

Klnnew  Field               1,400  1,BOO 

Ballard  Place                1,JS0D  1,400 

HanBon  Pasture...         TOO  700 

LKBoetOD                  16,000  32,000  $51,960.00 


BemaiBliig  pewonal 


$00,680.00 
7,016.82 


$67346.82 


8,106.00 


There  la  in  addltlOD  to  the  above,  a  sum 
of  tnoDey  oolteoted  on  a  lue  Ins. 
policy    

$70.96L82 

Msatn.  DodM  4b  Caverly*  for  appeilaot: 
At  oommou  law  a  will  might  be  revoked  by 
uqr  act  of  the  testator  which  showed  his  inten- 
tioD  without  the  use  of  any  wordi  whatever.  9 
Jac.  Fish.  Dig.,  §  18,722  and  cases  cited. 

The  common-law  rule  was  la  f(»n»  in  this 
State  it  seems,  on  tbiB  sabject  unmodified,  untU 
the  year  1791,  when  the  fotlowinff  provision 
was  enacted  by  the  I^gi^tare  of  New  Hamp- 
shire: *  'That  no  will  in  writing  conomiing  any 
goods  or  chattels  or  personal  estate  abomd  be 
repealed  or  revoked,  nor  shall  any  ckufle,  de- 
vise or  bequest  therein  be  altered  or  discharged 
by  any  words,  or  will  by  any  word  of  mouth 
only,  except  the  same  be  in  the  lifetime  of  the 
testator  committed  to  writing  and  read  to  him. 
and  pzoved  so  to  be  done  by  three  witnesses  at 

The  statuteas  passed  in  the  year  1791,  seems 
to  have  quieted  we  public  mind  for  some  years, 
for  we  find  no  other  legislation  on  this  particu- 
lar subject  imtil  tiie  year  1833,  when  %  14  of  ch. 
108,  Gen.  Laws,  was  enacted  and  became  part 
of  tbe  existing  statutes  of  the  State. 

Time  is  a  strikingly  marked  difference  be- 
tween 14  of  that  ctiapter  and  the  previous 
Wtvisions  of  law  on  the  same  subject.  The 
Umilationa  of  the  statute  are  definite,  precise 
and  unhiding. 

Section  14,  cb.  198,  reads  as  follows  :  "No 
will  or  clause  shall  be  revoked  unless  by  some 
other  viUd  will  or  codicU,  or  by  some  writing 
ezecnted  in  tbe  same,  manner  or  canceling, 
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tearing,  obliterating  or  otherwise  destroying 
the  same  by  the  testator,  or  by  scmie  penon  by 
his  consent  and  In  his  presence." 

Tbe  means  to  accomplish  a  specific  revoca- 
tion, and  the  only  means,  are  here  pointed  out 
definitely  and  absolutely. 

By  the  common  law  on  the  question  of 
whether  there  was  a  revocation  or  not,  the  cen< 
tral  idea  was  the  intent.  The  act  must  have 
been  done  arUmo  rnoeandi.  "Tbe  mere  act  of 
canceling  a  will  was  no  revocation,  unless  done 
animo  rew>eand%."  BerhenAavi  v.  Gilbert , 
Loflt,  46S. 

There  can  be,  since  the  passage  of  14,  15, 
ch.  198  Gen.  Laws,  no  revocation  except  in  ac- 
cordance with  the  limitation  Uiere  existing. 
Mere  intention,  however,  i^ainly  expressed, 
without  the  specific  act  or  acts  designated 
the  statute,  cannot  effect  a  revocation. 

Since  the  enactment  of  the  English  Statute. 
1st  Vict. .  ch.  26,  ^  20,  on  revocation  of  wills, 
almost  identical  in  form  to  the  provisions  of 
our  own  statutes  and  the  law  of  many  of  the 
United  States,  tbe  decisions  of  the  courts  in  con- 
troverted cases  arising  under  this  head,  are  to 
the  same  effect  in  the  several  instances. 

A  direction  that  the  will  shall  be  destroyed, 
which  is  not  fulfilled  from  any  cause,  however 
frauduient,will  not  be  a  revocation;  Andrew  v. 
MoOey,  12  C.  B.  N.  H.,  518,  524,  584;  and  so, 
if  tbe  testator  attempts  to  destroy  the  instru- 
ment and  is  prevented  by  violence  or  fraud. 
RunkU  V.  Gates,  11  Ind.,  96;  Kent  v.  Maha^en, 
10  Ohio  St.,  204;  Clxnaan  v.  Mitduttree,  7 
Casey,  25. 

Doe  V.  Sarrit,  6  A.  &  E.,  209,  cited  in  2  Am. 
Lead.  Cas.,  491,  is  as  follows:  "  A  will  wUch 
had  been  thrown  in  the  grate  by  the  testator  wan 
removed  by  his  housekeeper,  without  bis  con* 
sent.  The  testator  manifested  his  displeasure, 
and  after  demanding  the  will  in  vain,  exacted 
a  promise  that  it  should  be  destroyed,  which 
was  not  kept.  The  court  held  that  the  evi- 
doice  did  not  establish  a  revocation.  An  inten- 
tion to  bum  was  not  enough,  however  clearly 
manifested."  This  decision  was  founded  on 
tbe  Statute  of  Frauds,  with  provisions  wholly 
similar  to  our  statute. 

If  appellees  rely  to  any  extent  on  tbe  fact 
that  "the  will  was  found  m  a  bundle  of  papers 
of  no  pecuniary  value."  a  recent  case  (fecided 
by  this  court.  Fellow*  v.  AOen,  60  N.  H.,  489. 
would  seem  to  go  much  beyond  settling  that 
point. 

It  seems  plain  to  us  that  there  is  no  revoca- 
tion of  the  will  in  question  under  the  limita- 
tions of  ^  14,  ch.  198,  and  we  will  pass  to  the 
consideration  ot  tiie  provisions  of  g  15  of  the 
same  chapter,  which  reads  as  follows :  *'  The 
preceding  section  shall  not  control  or  affect 
any  revocation  of  a  will  Implied  by  law,  from 
any  change  in  the  circumstances  of  a  testator  or 
his  family  devisees,  legatees  or  estate  occuring 
between  tbe  time  of  making  the  will  and  the 
death  of  the  testator." 

A  mere  general  change  in  tbe  testator's  cir- 
cumstances, as  it  regards  the  amount  and  rela- 
tive value  of  hie  property,  will  not,  in  general 
if  ever,  have  the  effect  to  revoke  a  will,  since 
the  testator,  by  suffering  it  to  remain  uncan- 
celed, does  in  effect  reafSrm  it  from  day  to 
day,  until  the  termination  of  his  conscious  exist- 
ence.  Redf.  WlU8,ch.  7.§S4. 
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The  will  bein^  suffered  to  remain  uncanceled 
evinces  that  his  intention  was  not  changed  with 
respect  to  the  other  property  there  devised  or 
bequeathed.    Carter  v.  Tfiomas,  4  Me.,  841. 

A  specific  legacy  of  a  stock  or  chattel  is 
adeemed  where  the  testator  has  collected  the 
debt  or  disposed  of  the  chattel  In  his  lifetime, 
whatever  his  intention.  BUhardtv.BvjnplireyM, 
16  Pick.,  185. 

Where  a  testator  bequeaths  a  certain  number 
of  shares  and  then  sells  mjI  of  them,  this  is  an 
ademption  pro  iemto.  White  t.  WineheUer,  0 
Pick.,  48. 

tjlo  a  conveyance  of  part  only  of  real  estate 
devised,  is  omy  a  revocation  jww  tomfo,  Terry 
V.  Edminister.i  Pick.,  865,  note  a;  Rateea  v. 
Humphrey,  0  Pick.,  860.860;  WardY.  Ward,  16 
Pick.,  511. 

If  part  of  the  estate  devised  be  conveyed  by 
the  testator,  it  will  amount  to  a  revocation  pro 
tanto  only,  and  if  the  devisor  <»nvey  the  whole 
estate  it  is  a  revocation  ez  necmitate,  and  no 
revocation  is  allowable  by  way  of  implication 
except  from  necessity.  OraveM  v.  meidon,  2 
Chip.  (Vt.J,  71. 

Revocation  of  a  will  cannot  be  implied  by 
law  from  the  death  of  the  testator's  wife  and 
one  of  her  children  leaving  issiie,  and  the  birth 
of  another  child  contemplated  in  the  will,  and 
the  testator's  subsequent  insanity  for  f ortyyears, 
commencing  soon  after  making  his  wiA  and 
continuing  tUl  his  death,  and  a  fourfold  in- 
crease in  the  value  of  Ids  property,  thereby 
greatly  chan^ng  the  proportion  between  the 
specific  legacies  given  to  some  children,  and 
other  chiloreD  who  were  made  reriduair  lega- 
tees. WarntT  v.  Beaeh.  4  Giay,  163;  Wetter 
v.^Webtter,  105 Mass..  988.  aeeOao.Sturtevant 
V.  Bowker,  11  Met.,  201. 

Change  in  a  testator's  estate  by  loss  or  con- 
veyance, if  the  devises  or  bequests  are  specific, 
may  operate  as  a  revocation  of  the  will  pro 
tanto,  from  necessity;  but  so  lonff  as  there  re- 
mains  anyt^ine  upon  which  tin  will  can  oper- 
ate, there  can  be  no  revocation  as  a  matter  of 
law,  except  by  the  mode  pointed  out  in  the  stat- 
ute.   Fellows  V.  Allen.  60  N.  H.,  480. 

The  changes  in  the  family  and  legatees  of  the 
testator,  considering  the  number  embraced  and 
the  time  elapsing,  are  remarkably  few  and  af- 
ford no  presumption  of  an  implied  revocation. 
In  the  great  majority  of  testate  estates  settled, 
the  cluuiges  are  more  marked  than  in  thiscase. 

See,  Lewit  v.  Leteia,  2  Watts  &  8.,  455. 

What  is  said  may  always  be  given  in  evidence 
when  it  formspart  of  whatisdone.  "If  the  con- 
duct or  declarations  of  the  testator  were  admis- 
sible to  show  that  he  meant  the  will  to  stand, 
other  acts  or  declarations  might  be  adduced 
leading  toa  different  conclusion.aiid  the  conflict 
and  uncertainty  would  arise  which  the  Stat- 
ute of  Frauds  was  designed  to  obviate."  Oood- 
title  y.  Otway,  2  H.  Bl,  516,  cited  in  3  Am. 
Lead.  Cas.,  535.  See  also,  Mundyv.  Mundy, 
16  N.  J.  Ch.,  2  McCarter,  390,  to  same  effect. 

Such  declarations,  oral,  of  the  testator  can 
only  be  competent  in  connection  with  proof  of 
an  act  of  cancellation.  A  will  not  in  accordance 
with  the  stabite  is  not  valid.  A  revocation  not 
within  its  terms  leaves  Uie  will  in  full  force. 
Goilagany.  Burru,  67  Me.,  401. 

In  Watemtan  v.  Whitney,  11  N.  T  157,  the 
court  says:  "  That  upon  a  question  of  revoca- 


tion no  declarations  of  the  testator  are  admisd- 
ble,  except  such  as  accom^mny  the  act  hj  wbidi 
the  will  u  revoked."  See  also,  authorities  dted 
on  that  point  in  1  Redf.  Wills,  8th  ed.,  §  654. 

Section  2,  ch.  198,  Oen.  Laws,  reads  as  fol- 
lows: "Any  estate,  right  or  interest  in  any  real 
property  acquired  by  the  testator  after  makii^ 
his  will,  shall  pass  thereby,  if  such  dmllaj^MV 
to  have  been  his  intention." 

His  intention  must  be  gathered  from  the  gen- 
eral tenor  or  particular  direction  of  the  will  it- 
self. 

The  statute  provision  dted  is  a  chaise  of  tiie 
common-law  rule.  The  Statute  (^N.  of  1823 
reads  as  follows:  "Any  person  lawfully  seised 
and  possessedof  any  realestate  might  devise  it" 

General  words  may  as  well  include  all  which 
a  testator  expects  to  acquire  as  what  he  then  ac- 
tually owns.  The  term  "all  my  property"  may 
as  well  include  all  which  may  be  bis  at  the  time 
of  his  decease,  as  all  which  is  his  at  the  date  at 
the  will,  and  will  be  so  construed  unless  there 
be  words  which  limit  and  restrain  it.  Wait  v. 
Bdding,  24  Pick.,  186;  Lofieren  v.  Lamprey,  33 
N.  H.,  434;  Thayery.  Wellington,  9  Allen. 288; 
Brighamv.  Shattuek.  10  Pick.,  809. 

A  general  residuary  devise  will  carry  estates 
not  &  the  contemplation  of  the  testator,  onlen 
the  will  contaiiu  special  indications  of  a  con- 
trary intention.  Morgan  v.  Surman,  1  T^unL, 
280. 

General  words  in  a  residuary  clause  will  cany 
every  estate  or  interest  wliich  is  not  exjucssly 
or  by  implication  excluded  from  its  opemioa. 
ChoCmondeley  v.  Mai^,  12  East,  589;  Baaardy. 
Carter,  6  Pick.,  112. 

Mr,  Annstofl  Baas,  also  for  appellant: 

The  Statute  of  Wills,  82  Heniy  VIIL,  con- 
tained careful  provisions  as  to  tiie  mode<H  exe- 
cuting wills,  but  was  silent  as  to  the  mode  <i 
revocation.  The  courts  subeequenUy  aUoved 
proof  of  revocation  parol.  Then  the  Statote 
of  Frauds,  29  Charles  11.,  was  passed,  contain- 
ing provifflons  as  to  revocation,  substantially  ss 
in  our  present  ^  14. 

The  courts  thereafter  held  that  the  Statuteof 
Frauds  applied  only  to  express  revocations,  and 
that  there  might  be  revocwons  bv  impUcntioB 
in  certain  classes  of  cases.  Bnuk  v.  wiiieint,A 
Johns.  Ch.,  506,  511. 

An  entire  revocation  by  implication  of  lawk 
limited  to  a  v^  small  number  of  cases.  W»- 
ner  v.  Beaeh,  4  On^,  163, 108. 

The  revocation  of  the  will  takes  place  in  ooo- 
sequence  of  a  rule  or  principle  of  law,  inde- 
iwndently  altogether  of  any  question  of  intui- 
tion of  the  party  himself.  Mimi<m  v.  Bee,8  Ad. 
&  EU..  14,  55.  See,  Saeed  v.  Steing,  5  J.  i. 
Marahall,  460.  471. 

Our  Statute  of  1822,  and  the  similar  Statute 
of  1886  in  Massachusetts,  were  simply  intended 
as  a  recognition  of  the  existing  oommKn-lsw 
causes  of  revocation,  not  to  create  new  caoso. 

In  his  argument  in  Oage  v.  Gfage,  13  N.  H., 
871,  876,  Mi.  Atherton,  one  of  therevisen,  said 
in  reference  to  this  clause,  "  The  additional 
clause  in  the  statute  of  18^  introdncee  no  aew 
ground  of  revocation." 

The  commissioners  on  the  revision  of  the 
Massachusetts  Statutes  tn  1886.  gave  the  Raw- 
ing reasons  for  adopting  a  similar  statute:  '"Site 
clause  as  to  impiiea  revocations  recognizes  and 
aAopta  the  exMing  law,  u^stablidiea  and  «b- 
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^lentood  among  us;  butasthewOTdsof  the  stat- 
ute are  so  strong  and  explicit,  and.  this  excep- 
tion is  90  ImportaDt,  it  may  be  thought  best  to 

-eipress  it." 

No  trust  concerning  lands,  excepting  aucU  as 
may  arise  or  result  by  implicatioo  of  taw,  shall 
be  created  or  declared  umess  by  an  instrument 
signed  by  the  party  creating  the  same,  or  by  his 
$Uoniev.   Gen.  Laws.  ch.  186,  %  18. 

Implied  rerocatioiu,  like  resulting  trusts,  are 
deductions  of  law  from 'established  tacts.  Sneed 
V.  Eiting,  5  J.  J.  Marsh.,  460,  471. 

Partial  revocation  does  not  prevent,  probate 
or  destroy  the  instrument,  but  merely  curtails 
its  operation  and  effect  t^ter  it  is  probated. 
Fotfwrv.  Jefeiy,  8  Russ.  Ch.,  479;  Ltvirtgtton 
r.  I4ving*toa.  8  Johns.  Cb.,148, 155;  Walton  v. 
WitUon,  7  Johns.  Ch..258.a66;  Adama  v.  Wintu, 
7  Paige,  »7. 

At  common  law,  a  total  revocation  in  conse- 
quence of  change  in  the  testator's  family  rela- 
tions took  place  in  the  following  cases:  subse- 
quent marriage  of  a  testatrix;  subsequent  mar- 
nwe  of  a  testator,  when  followed  by  birth  of  a 
duld.  Partial  xerocation  in  the  following  cases: 
ilienatitfD  of  thing  devised:  death  of  devisee 
hi  lifetime  of  testator. 

These  latter  changes  ordinarily  work  only  a 
revocation  pro  tajUo.  Tbey  bear  upon  the  ef- 
fect of  the  will  in  giving  title,  not  upon  its  ex- 
istence as  a  valid  Instrument.  It  still  subsists 
as  a  will,  and  is  entitled  to  probate.  Uavset  v. 
Humphreu,  9  Pick.,  350;  Carter  v.  Thmnaa,  4 
Cbeenl.,  841. 

In  order  to  defeat  altf^ether  a  testamentary 
disposition  there  must  be  a  subsequent  convey- 
aace  of  the  wholeestate.  If  the  conveyance  be 
of  a  part  onlv,  it  will  amount  to  a  revocation 
pro  tanto.  Toller,  Hlxrs.  19.  Hatnet  v.  Sumpfi- 
ng,  9  Pick.,  850,  860;  Carter  v.  Tfumae,  eupra. 

Doctrines  inevitably  productive  of  uncer- 
tahity  and  long  delay  should  not  be  Introduced 
into  the  law,  relative  to  estates  of  deceased  per- 
sons. Courts  would  be  running  the  hazard  of 
nlBtituting  their  will  for  that  of  the  testator. 
Bruth  V.  Wilkim,  4  Johns.  Ch.,  506.  518,  519. 

Does  the  fact  of  a  change  in  a  man's  drciun- 
stances  afford  a  stronger  presumption  of  an  al- 
teration of  his  iotentions.  than  the  fact  of  his  I 
Reserving  his  will  unattered  and  unrevoked 
does  of  his  intentions  remaining  the  same? 
OraoMT.  mekitm,  3Chip.(Vt.),  76. 

The  danger  of  the  principle  of  implied  revo- 
cation is  very  great,  and  that  is  the  reason  why, 
although  very  strong  cases  of  hardship  have  oc- 
curred,  the  judges  have  never  ventured  to  ad- 
nnce  beyond  that  one  step  which  they  have 
taken.  Wogan  v.  3maU,  11  8erg.  &  R.,141, 145. 

In  the  latter  case  the  will  gave  specific  devises 
to  two  children,  and  a  bequest  to  an  illegitimate 
gnodchild.  Subsequently,  the  testator  sold 
part  at  his  property,  so  that  at  his  death  the 
children  would  receive  nothing  if  the  will  stood, 
while  the  itlegitiniate  grandchild  would  receive 
ita  whole  bequest.  Held,  that  the  will  was  not 
revoked. 

In  Vandemetrit  v.  Vandemark,  26 Barb.,  416, 
tbediuges  In  the  testator's  property  after  the 
date  of  toe  will  were  such  as  to  nearly  disinher 
it  one  son  provided  for  by  the  will.  Held,  no 
revocatirai. 

Wogan  v.  8maii  was  cited  with  approbation 
ki  the  sabsBquent  case,  in  the  same  State,  of 
».  H. 


MarshaUv.  MarahaU,  11  Pa.  St.,  480;  and  (top- 
er's EsL,  4  Barr,  88,  there  distinguished,  of 
which  the  court  says,  p.  488:  "It  expressly  rec- 
ognizes the  doctrine  of  revocation  pro  tanto." 

The  same  distinction  is  pointed  out  in  Web- 
ater  v.  Weh$ter,  105  Mass..  538,  where  the 
changes  of  property  were  much  more  radical 
than  m  the  case  at  nu*. 

In  BaiUeet  App.,  14  Pa.  St.,  461,  huve  leg- 
acies In  the  will  were  charged  in  and  made  pay- 
able out  of  the  realty.  Sabsunently,  the  testator 
sold  all  his  real  estate.  Hela,  not  a  total  revo- 
cation. 

The  court  says  in  the  opinion,  "  In  Brydge* 
V.  DticheetofCnandoe,  2  Ves.  Jr.,  428,  tbelxird 
Chancellor  states  It  as  a  principle,  which  is  not 
shaken  in  authority,  that  any  new  disposition 
made  subsequent  to  the  will,  or  in  other  words, 
any  conveyance  of  that  which  had  been  con- 
veyed by  the  will,  shall  defeat  the  will;  but 
then  it  must  be  a  conveyance  of  the  whole  es- 
tate; it  must  extend  as  far  as  that  appointment 
which  the  will  has  made;  for  if  it  be  out  a  part, 
it  aflects  the  will  no  farther  than  that  part 
goes." 

In  MartJulU  t.  MariliaU,  mpra,  it  is  held 
that  when  the  alteration  in  the  testator's  cir- 
cumstances is  sudti  as  to  render  it  impossible  to 
execute  any  part  of  his  will,  as  in  Cooper't  Eat., 
it  will  be  considered  as  entirely  revoked. 

The  first  brief  of  the  appellee  claims  that 
"one  of  the  earliest  cases  establishing  this  doc- 
trine of  total  revocation  by  the  chan^d  circum- 
stances of  the  testator  is  found  in  CwoA  v.  Oak- 
ley, %  H.  Bl,  862,"  There  is  an  error  in  the 
citation  of  this  case;  it  should  be  1  P.  Wms., 
803.  It  is  Incorrectly  abstracted  in  the  brief. 
The  brief  is  as  inaccurate  in  the  statement  of 
the  case  as  in  the  citSation. 

We  make  a  passing  allusion  to  the  dictum  of 
the  court  in  the  case  of  Woolay  v,  Wooiery,  48 
Ind.,  525;  a  dictum  which  misstates  the  com- 
mon law.  This  misconception  wilt  appear  by 
reference  to  Brj^et  v.  DvteJteaa  of  Cnandot,  2 
Ves.  Jr.,  417,  428,  a  leading  case  in  the  line  of 
decisions  referred  to  by  the  learned  Judge  who 
makes  this  dictum.  The  revocation  of  the  en- 
tire will  was  not  the  subject  of  discussion,  and 
I  the  misconception  of  the  Judge  in  his  dietfum 
arises  from  certain  expression  in  the  cases  that 
the  new  dispoeition  or  conv^ancc  of  that  which 
had  been  devised  by  the  will  was  a  revocation 
of  the  will. 

See  the  exposition  of  law  upon  this  point  by 
the  Lord  Chancellor  in  Brydgea  v.  Ducheaa  of 
Chandoa,  hereinbefore  referred  to.  And  see  the 
very  case  which  the  learned  Judge  cites  as  au- 
thority for  his  dictum,  Ooodtitle  v.  Otieay,  as 
reported  in  2  H.  B.,  616,  where  Lord  Chi^ 
Juatiee  Eyre  says:  "If  he,  the  testator,  sold  his 
estate  after  he  made  his  will,  of  course  it  could 
not  operate,  because  the  estate  was  gone;  but  in 
neither  of  those  cases  was  the  wnl,  properly 
speaking,  revoked;  it  remained  good,  hut  lost 
the  object  upon  which  it  was  to  operate.  S.  C. , 
1  Bos.  &  P..  976,  681. 

In  WebUer  v.  W^ter,  105  Mass.,  688,  there 
were  three  principal  bequests,  one '  of  about 
$5,700,  another  of  about  ^,700,  a  third  of  about 
|8,700.  By  alterations  in  the  estate  the  first 
was  reduced  to  $8,700,  the  second  increased  to 
about  $11,000,  the  third  to  a  son  of  the  testator, 
reduced  from  about $8,700  toabotdrfOO.  Held, 
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no  revocation,  reviewing  and  diBtlngulshiDg  the 
case  of  0>opef»  B^te. 

In  Verdi«r  v.  Verdier,  8  Rich.  L.  (S.  C),  188, 
the  testator  at  the  date  of  the  will  was  worth 
from  $5,000  to  $10,000.  The  will  gave  a  nephew 
$8,000,  and  his  wife  the  residue.  At  his  death 
tlie  testator's  property  bad  increased  so  that  it 
then  amounted  to  from  $300,000  to  $000,000. 
Held,  no  revocation. 

Btondin  v.  ^ndin,  9  yt.,aiO,afflTmB  the  doc- 
trine of  Oravnv.  ShOdon,  2  D.  Chip.  (Vt.),71, 
"that  is,  when  the  testator  has  aliened  the  de- 
vised estate,  and  there  is  nothing  for  it  to  oper- 
ate upon,  in  no  far,  it  is  revoked,"  and  held 
that  revocation  is  not  produced  by  new  pur- 
chases. The  court  says:  "It  is  believed  that  no 
case  can  be  found  of  a  revocation  of  a  will  being 
produced  by  new  purchases." 

Id  Warner  v.  Beadi,  4  Gray,  IttS.  the  testator 
was  insane  for  forty  years,  from  soon  after 
the  making  of  the  wiu  until  his  death ;  and  there 
was  a  fourfold  increase  in  the  value  of  his 
property,  so  as  greatly  to  change  the  pro- 
portion between  the  specific  legacies  given  to 
some  children  and  the  shares  of  other  children, 
who  were  made  residuary  legatees.  Held,  no 
revocation. 

The  present  case  differs  widely  from  In  re 
Oooper^a  Estate,  4  Barr  (Pa.V88. 

It  is  very  clear  that  the  Pennsylvania  court 
did  not  intend  to  overrule  the  previous  decision 
in  Wogan  v.  Small,  which  it  substantially  re- 
affirmed in  the  later  case  of  BaUiefi  Appeal, 
both  of  which  we  have  cited. 

Oaffs  v.  Gage,  12  N.  H.,  871,  is  not  In  point. 
The  instrument  offered  for  probate  in  th^  case 
was  "in  the  form  of  a  deed,  executed  and  ac- 
knowledged as  such." 

Appellee  criticises  the  authority  of  Graves  v. 
Sfid^m,  2  Chip.,  71,  denying  its  application;  as 
he  says  under  uie  Statute  of  Vermont,  as  it 
then  existed,  there  was  nothing  to  be  done  but 
den^  the  revocation  of  the  will.  This  case  was 
decided  in  1824.  Chancellor  Kent  says  in 
Brv«h  V.  Wilkina,  4  Johns.  Ch.,  506,  that  "It 
had  become  the  settled  rule  of  law  and  equity, 
as  early  as  the  year  1776,  that  implied  revo- 
cations of  wills  were  not  within  the  Statute  of 
Frauds." 

Section  14  is  a  substuitial  reenactment  of  the 
Statute  of  Frauds  respecting  revocation  of  wills 
of  realty.  It  was  a  part  of  the  New  Hamp- 
shire Prov.  Stat,,  May  2,  1719;  and  has  now 
been  made  applicable  to  revocation  of  wills  of 
personalty  as  well  as  realty. 

Before  the  New  Hampshire  Statute  of.  1848. 
chap.  736,  less  formality  was  required  in  exe- 
cuting wiUs  of  personalty  than  vriUa  of  realty. 
Hence,  a  will  embracing  both  real  and  personal 
estate  mif^ht  be  revoked  as  to  the  personalty  by 
another  mstrument  not  sufficiently  executed 
to  operate  as  a  will  of  realty.  See,  Marston  v. 
MaraUm,  17  N.  H.,  R08.  But  now  the  same 
formalities  are  required  to  execute  or  revoke  a 
will  of  either  description. 

If  the  bundle  of  papers  In  which  the  will 
was  found  had  been  kept  In  an  insecure  place, 
that  would  not  have  justified  the  court  in  hold- 
ing that  the  will  was  revoked.  FeUow»Y.  Allen, 
60  N.  H.,  430,  is  a  racent  and  derisive  author- 
ity. See  also,  Ghee«e  v.  Ijore'ioy,  L.  R. ,  2  Prob. 
Div.,  251;  S.  21  Moak  Eng.,  688;  Andrea 
V.  Jfotleg,  130.  B.  N.  B.,  G14. 
100 


A  mere  intimation  by  a  testator  of  his  inten- 
tion to  make  by  a  future  act  a  new  disposition, 
does  not  effect  an  actual  preeent  revocation.  1 
Jarm.  Wilts,  Bigelow,  ed.  171;  Rand.ed.  8S7. 
Compare  Leteis  v.  Letf<i$.  3  Watts  &  B.,  455, 
where  an  unexecuted  will  of  apparently  lata- 
date  was  found  with  the  will  in  question. 

If  the  testator  bad  actually  signed  one  of  the 
later  drafts  and  had  it  attested  hv  two  wit- 
nesses, it  would  not  have  revoked  this  will. 
Jteesev.  Court     ProbaU,  9  R.  I.,  434. 

The  rule  is  well  settled  that  the  actual  decla- 
ration of  an  Intent  to  revoke  by  some  fnture 
act  is  no  actual  revocation.  Brown  Tkon- 
dike,  15  Pick..  388.  408. 

To  hold  that  on  the  8ut>]ect  of  revocatioD 
parol  evidence  is  admissible,  would  be  to  disre* 
gard  every  well  considered  decision  in  whidi 
this  subject  has  been  discussed;  notably  in  the 
English  courts.  QoodUUe  v.  Otway,  3  H.  BL. 
516. 

We  all  concur  in  the  opinion  that  the  revo- 
cation of  the  will  takes  place  in  consequence  of 
a  rule  or  principle  of  law,  independently  alto- 
gether of  any  question  of  intention  of  thepai^ 
himself,  and  consequently  that  no  such  evidoice 
is  admissible.  Martton  v.  Roe.  8  Ad.  tic  Elll.,14 

By  these  decisions  the  question  in  England 
has  \>een  regarded  as  finally  settled.  1  Wms. 
Exrs.,  Sth  Am.  ed.  168. 

The  American  decisions  on  this  point  are  ia 
accord  with  this  statement  of  tiie  law.  Adam 
V.  Winne,  7  Paige,  97,  99. 

Revocation  must  include  the  intention  of  the 
te.stator,  but  mere  intention  without  some  set 
is  not  effective  to  destroy  a  will.  60N.  H.,441. 
There  must  be  the  act  as  well  as  the  intentioo. 

All  the  destroying  in  Uie  world  without  in- 
tention wilt  not  revoke  a  will,  nor  all  the  in- 
tention in  the  wcurld  without  destroying;  ttwre 
must  be  the  two.   L.  R.,  3  Prob.  Kv..  3SS. 

Since  the  Statute  of  Frauds,  it  is  clear  that  ■ 
man  cannot  revoke  his  will,  even  by  manifat- 
ing  in  the  strongest  way  his  intention  thai  it 
shall  no  longer  operate,  unless  he  pursues  one 
of  the  modes  pointed  out  by  the  Statute.  J*> 
drero  v.  MotUy,  12  C.  B.  N.  S..  514.  528. 

The  Statute  p)ositively  requires  things  to  be 
done,  and  not  merely  Hsid  or  intended  to  be 
done.    Him  v.  Fim^,  10  Ired.  L..  141. 

With  equal  propriety  we  might  hf^d  that  an 
intended  will  which  the  testator  was  prevented 
from  executing  should  be  established  as  against 
the  heirs.  Kent  v.  Mahaffey,  10 Ohio  St,  204, 
218. 

The  authorities  go  so  far  as  to  hold  that  if 
the  intention  to  revoke  is  not  executed,  H  makes 
no  difference  that  the  execution  was  prevented 
by  fraudulentiy  inducing  the  testator  to  bdieve 
that  the  will  had  l)een  destroyed  in  accordance 
with  his  orders.  Hiae  v.  Fineher,  10  Ired.,  189; 
Mvndy  V.  Mundff,  15  N.  J.  Eq..  2  McCait., 
290;  J)oe  V.  ffarrie.  6  Ad.  &  Ell.,  209;  Kent  v. 
Mahaffey,  avpra;  304;  Boyd  v.  Cook,  8  Leigh., 
82 ;  MaUme^a  Admr.  v.  Ho6b$,  1  Rob.  ^Va.). 
846;  Bunide  v.  Gatet,  11  Ind.,  95.  Soirtiae 
cancellation  is  prevented  by  force,  there  is  no 
revocation,  ^tftsv.  Oains^A.'K.  Maisfa.,190. 

See  generally,  as  to  the  inefflcacy  of  unexe- 
cuted intention  and  the  inadmissibility  of  parol 
declarations;   P^ve  v.  4  Iowa,  620; 

Clark  V.  Morrison,  36  Pa.  St.  458 ;  Levi*  v. 
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Har.  4  J.,  141;  Oayv.Qay,  60 Iowa,  415;  Park- 
m  T.  Parkhm,  Brav.  (Vt.),  289;  Qravet  v.  ShA- 
rftfn,3Chip.  (Vt.),  75. 

The  early  Connecticut  cases  were  decided 
before  the  reenactment  in  that  State  of  this  part 
of  the  Statute  of  Frauds.   See,  5  Conn.,  167. 

Ab  to  after  acquired  real  estate.  Any  estate, 
right  or  interest  In  any  real  propertT,  acquired 
by  the  testator  after  making  nis  will,  shall  pass 
thereby  if  such  shall  appear  to  have  been  hu  in- 
tention.  Gen.  Laws,  ch.  108,  ^d. 

The  words  of  this  residuary  clause  sufficient- 
ly show  the  intentioD  of  the  testator  to  dispose 
of  all  the  estate  of  which  he  might  be  theown- 
erat  the  time  of  his  death.  Loterm  t.  Lam- 
pny.  28  N.  H.,  484,  448,  444.  See  also,  Wir.- 
ehett*r  t.  Fortter,  3  Cush.,  866. 

The  general  rule  is,  that  the  intention  of  the 
testator  must  be  gathered  from  the  words  used 
by  him  in  the  will,  and  not  from  bis  oral  dec- 
luations.    Ordwa^  v.  Doto,  S5  K.  H.,  11. 

Where  a  legacT^ IS  given  to  aclassof  persons, 
in  general  terms,  as  tenants  in  comnuxi,  the 
death  of  mie  ot  more  of  them  before  the  testa- 
tor will  not  cause  a  lapse  of  any  part  of  the  fund, 
but  the  survivors  of  the  class  will  take  the 
whole.  Hooper -v.  Hooper,  9  Cuah.,  133;  Jaek- 
mm  V.  Bobertt,  14  Gray,  646,  550;  W&rkman  v. 
Workman,  3  Allen,  473;  Sehaffer  v.  Kettell.  14 
Id,  588. 

U  the  sifts  of  the  residue  or  any  part  of  it 
fan,  whether  bj  lapse,  iUegality  or  revocation, 
to  the  extent  that  it  fails,  the  will  is  inoperative, 
and  the  subject  of  the  gift  passes  to  the  next  of 
kin.    Burnet  v.  Burnet,  80  N.  J.  Eq.,  595. 

The  rule  is,  that  a  gift  by  will  to  individuals 
described  by  name,  although  they  may  consti- 
tute a  class  and  all  of  that  class,  yet  an  inten- 
tioa  is  indicated  to  give  them  onhr  as  individu- 
als, and  the  surrivors  will  not  take  the  whole 
gift.    DildiTie  v.  Dildine,  82  N.  J.  Eq.,  78. 

Under  a  will  which,  after  providing  for  oth- 

relatives  of  the  testator,  containa  the  follow- 
ing provision:  "I  give  and  bequeath  to  my 
Dieces  C.  W.,  S.  E.  W.,  E.  W.,  L.  W.,  and  to 
my  nephew  W.  W.,  children  of  my  sister,  S. 
P.  W.,  the  sum  of  $4,000  each,  making  hi  the 
whole  the  sum  oi  $1^,000,"  and  names  all  the 
legatees  as  equal  residuary  legatees,  the  legacy 
to  C.  W.  lapses  if  she  dies  without  issue  before 
the  testator.     Workrrmn  v.  Workman,  tupra. 

A  testator,  by  a  codicil  provided  as  follows: 
"I  revoke  and  make  void  the  legaqy  by  mv 
wUlgivento  A,  hebeiogsiocedeceasea"  Held, 
thtf  the  shares  orlgtuAUy  given  by  the  will  to 
A  did  not  pass  to  the  survivors,  but  went  as 
undivided  Mtate.  Smithv.  Hayneg,  111  Mass., 
8«. 

The  rule  that  by  a  devise  or  bequest  to  indi- 
viduals by  name,  the  share  of  one  dying  before 
the  tcRtator  will  not  go  to  the  survivors,  may 
be  controlled  by  the  testator's  intention  appear- 
ing in  other  parts  of  the  will  that  the  heirs  at 
law  shall  not  take  such  share.  Jaekmm  v.  Rob- 
em,  14  Gray,  646;  Staffer  v.  KetieU,  mpra; 
Stedman  v.  Priett,  108  Mass.,  398. 

In  Sofiier  v.  Inehe$,  13  Gray,  885,  which  was 
a  case  where  one  of  seven  of  the  testator"  s 
children,  who  had  the  residue  of  his  estate, 
died  hi  the  lifetime  of  the  testator,  the  court 
smof  the  share  of  the  deceased  child,  "Itcer- 
tainly  cannot  fall  into  the  re^ue.  because  it 
WBiitaelf  KpMtof  there^ue.  It  must,  there- 
«.  R. 


fore,  pass  to  the  heirs  at  law  as  undivided  es- 
tate." See  also,  Burnet  v.  Burnet,  tupra.  See, 
1  Jarm.  Wills,  Rand.  &  TaL  ed.  687,  note, 
and  cases  cited. 

In  Towne  v.  Weeton, '  1S3  Mass.,  518. 516,  the 
court  says:  "  The  intention  of  the  testator  is  to 
govern,  bat  this  must  be  collected  from  the 
wUl  and  codicil,  and  the  surrounding  facts  and 
circumstances.  Even  if  it  may  be  supposed 
that,  by  taking  a  bequest  from  one,  he  thought 
it  would  go  to  the  others,  that  would  not  be  suf- 
ficient, unless  he  expressed  sufficiently  his  in- 
tention that  such  would  be  the  result. 

Where  a  devise  cor  bequest  is  made  to  anum- 
ber  of  persons  as  tenants  in  common,  if  one  of 
them  ales  in  the  testator's  lifetime,  his  share 
does  not  pass  but  remains  as  imdivided  estate. 
Upham  V.  Bmoraon,  119  Mass.,  509,  513. 

In  Johnson  v.  Oou,  138  Mass.,  488.  the  Su- 
preme Court  of  Massachusetts  had  to  consider 
the  effect  of  precisely  such  a  tegocy  as  that 
contained  in  the  fifth  and  sixth  clauses  of  the 
will.  In  that  cose  the  testator  owned  one  hun- 
dred and  eighty  shares  of  stock  in  a  honk.  He 
bequeathed  to  each  of  two  daughters  sixty 
shares,  and  after  the  will  was  made  sold  all  this 
bank  stock,  as  this  testator  has  done.  It  was 
held  that  the  subsequent  sale  of  the  stock  in  the 
Chicago  bank  held  by  him  was  not  intended  by 
the  testator  as  a  revocation  of  the  bequests  to 
his  daughters,  but  that  such  bequests  must  be 
regarded  as  intended  to  be  general  pecuniary 
b^iests. 

The  Massachusetts  court  in  this  case  followed 
the  decision  of  the  N.  Y.  Court  App.  in 
7tfft  V.  I'orter,  8  N.  Y.,  616,  where  the  En- 
glish cases  on  the  subject  of  general  and  spe- 
cific legacies  are  reviewed. 

Mr.  #»remi»h  Smith's  supplemental  hilel 
for  appellant: 

Before  the  Statute  of  Frauds,  Swinburne, 
who  seems  to  be  the  most  authoritative  if  not 
the  only  text  writer  of  that  early  period  on 
this  subject,  thus  states  the  law  in  his  treatise 
on  Wills,  first  printed  in  1690,pt.7,g  15:  "But 
no  man  is  presumed  to  have  revoked  bis  testa- 
ment once  made,  unless  it  be  proved.  Al- 
though the  testator,  after  the  making  of  the 
testament,  have  a  child  bom,  I  suppose  that 
the  testament  is  not  presumed  thereby  to  be 
revoked;  especially  if  the  testator  did  live  a 
long  time  after  the  birth  of  the  child,  and 
might  have  revoked  the  testament,  and  did 
not."  Id.  See,  JohneUm  v.  Johnston,  1  Phil- 
Km.,  447,  466. 

Before  the  passage  of  the  Statute  of  Frauda 
in  1676,  the  following  decisions  are  reported: 

In  Brook  v.  Warde,  8  Dyer,  810,  it  was  de- 
clared that  a  will  in  writing  may  be  revoked 
by  parol,  but  it  must  be  by  express  words. 

In  Montagiu  v.  Jeoffei-eys,  F.  Moore,  fol. 
429;  RoUe,  Abr..  616;  I  Eq.  Caa.  Abr.,  410; 
Poph.,108;  Godol.,67,  it  was  decided  that  "If  a 
man  seised  in  fee  de  vises  it  to  J.  S.  In  fee  or 
for  life,  and  afterwards  make  a  lease  to  J.  D. 
for  years,  this,  even  at  law,  shall  not  be  a 
revocation,  but  during  the  years;  for  bis  intent 
does  not  appear  further  than  during  the  term 
for  years.' 

In  SytMon  v.  Kirttm,  Cxo.  Jac.,  116,  it  was 
said  that  this  revocation  must  be  by  worda 
in  ttie j»esNit  tense. 

In  Oranvet  v.  SMiden,  Id.,  4in  it-was  saiik 
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"  If  one  makes  his  will  In  writing  of  land,  and 
afterwards  upon  communication  Baith  tliat  he 
hath  made  his  will,  but  that  it  shall  not  stand, 
or,  '  I  will  alter  my  will,'  etc.,  these  words  are 
not  any  rerocation  of  the  will,  for  they  are 
words  but  itt^tmro,  and  a  dedaradon  what  he 
inteods  to  do;  but  If  he  saith,  '  I  do  revoke 
it,  and  bear  witness  thereof,'  he  thereby  ab- 
solutely declares  his  purpose  to  revoke  it  in 
praaenti,  and  it  is  then  s  revocatioo." 

A  presumptive  revocatioD  of  a  will  ari«Dg 
from  marriage  and  the  birth  of  a  child  is  not 
mentioned,  as  far  as  I  am  aware,  by  any 
ancient  text  writer  upon  the  law  of  Eneland  as 
a  part  of  our  English  jurisprudence.  It  is  not 
menticHied  as  a  rule  exisiting  in  Swinburne's 
time;  nor  is  it  enacted  by  the  Statute  of  Frauds 
or  any  other  statute.  Johnston  v.  Johmton,  1 
Phillim..  447. 

The  other  changes  or  the  length  of  time  do 
not  annul  a  testament.  All  the  other  dianges 
that  might  happen  between  tiie  time  of  mak- 
ing the  testament  and  the  death  of  the  testator, 
even  those  which  might  make  us  presume 
some  change  of  bis  wiU,  would  not  annul  it. 
3  Domat,  ed.  1850,  §  3137,  pp.  826,  827; 
Oterhury  v.  Orerhury,  3  Show.,  342. 

yfinkfidd  V.  Cotfibt,  3  Cas.  Ch. .  16,is  an  earlier 
case  in  1079,  but  it     not  a  case  of  revocation. 

HSion  V.  King,  8  Lev. ,  86,  was  a  case  where 
there  was  an  attempt  at  revocation  by  written 
words  indorsed  on  the  will  but  not  subscribed 
by  the  testator,  but  the  Statute  of  Frauds  was 
regarded  as  conclusive,  although  no  judgment 
was  apparently  rendered,  and  the  reporter  says 
in  conclusion,  "  I  do  not  remember  it  was 
moved  itfain." 

The  Barl  cf  Lineotn't  Case,  commonly  dted 
from  1  Eq.  Cas.  Abr.,  413,  decided  in  1605,  but 
best  r^Mrted  in  Shower,  P.  C,  154,  is  the  first 
case  after  the  statute,  in  which  alienation  ap- 
pears as  a  ground  of  revocation. 

In  1696  the  case  of  Lugg  v.  lAigg,  3  Salk., 
592,  was  determined  in  an  ecclesiastical  court, 
■and  followed,  Ovtrbury  v.  Owrbury,  holding 
that  marriage  of  a  single  man  and  the  birth  of 
a  child  was  an  Implied  revocation  of  a  will  of 
personalty*. 

It  is  reported  In  3  Salk.,  593,  where  it  was 
said,  "  Here  was  room  and  presumptive  evi- 
dence to  believe  a  revocation.' 

And  the  same  language  appears  in  another 
report  of  this  case  in,  12  Hod..  286. 

The  next  case  in  the  order  of  time  is  Brown 
V.  Thompton,  1  Eq.  Cas.  Abr.,  418,  and  in  1 
P.  Wm8.,804,  noU  1703,  where  a  bachelor 
made  his  will  with  provisions  for  his  intended 
wife,  afterwards  married  her,  and  died  leaving 
ber  pregnant  with  a  posthumous  child. 

About  this  time  tne  case  of  Eyre  v.  Eyre 
was  decided,  cited  in  the  report  of  Q>ck  v. 
OffJUy,  1  P.  Wms.,  804,  and  note,  where  a  man 
made  a  will,  and  went  beymd  sea,  where  he 
became  «)vemor  of  one  of  the  plantations,  sent 
for  an  English  woman  of  his  acquaintance, 
whom  he  married  and  had  children  her.  It 
was  determined  that  this  total  alteration  of  the 
testator's  circumstances  was  an  implied  revo- 
cation of  the  will. 

The  next  case  is  Meredith  y.  Meredttli,  in 
1711,  of  which  I  find  the  only  report  in  the 
opinion  of  Sir  John  NtcoU  in  JoJvMUm  v. 
Johnson,  1  Phillim 480,  who  says  he  had  the 
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manuscript  notes  of  that  case,  which  he  io- 
corporated  in  his  opinion.  The  question  was 
whether  marriage,  child  bom  after  will,  and 
another  will  begun,  was  a  revocation.  Held, 
that  it  was. 

PoOm  v.  ffuband,  was  dedded  in  1719,  re- 
ported in  1  Eq.  Cas.  Abr.,  413,  was  a  case 
where  a  testator,  after  devising  certain  real 
estate,  conveving  said  real  estate  by  lease  and 
release,  which  was  held  a  revocation. 

The  next  cases.  Ward  v.  Philtwt,  decided  ia 
1784,  reported  in  1  FhitUm.,  482,488;  AmoM  v. 
Lanoe,  in  1748,  reported  in  1  Id..  485;  2  Amb., 
657;  1  Yes.  Sr.,  189,  and  1  WUaou,  248,  but 
what  was  decided  in  this  latter  case  really  was 
that  the  testator's  will  was  made  contingent 
upon  his  return  from  Ireland,  and  that  by  hit 
return  the  will  was  avoided. 

Wellt  V.  WOson  was  decided  in  1766.  This 
is  reported  in  1  Phillim.,  485,  486,  and  Sir 
John  Nic<^,  in  his  c^ion  in  Ja/<Mton  v. 
Johiuton,  and  also  mentioned  in  a  note  to 
Sh^imd  T.  Shepherd,  5  Term  R.,  51.  But  it 
was  said  in  that  case  that  the  decision  did  not 
turn  upon  the  naked  fact  of  the  birth  of  a 
child  unprovided  for,  but  upon  that  and  the 
frequent  declarations  of  the  testator,  the  state 
of  his  mind,  and  his  repeatedly  fleclajrad  inten- 
tion in  the  interval  between  his  fall  and  bit 
death. 

Shej^erd  v.  Shephtrd  was  dedded  in  1770. 
It  seems  to  be  fully  reported  in  a  note  to  ,tbe 
case  of  Lancaahire  v.  Laneeuhire,  6  Term  R, 
51-64,  and  after  reviewing  the  previously  de- 
cided cases,  the  conclusion  of  the  judgment  is 
that  marriage  alone  or  birth  of  a  child  alone  is 
not  safflclent  to  operate  a  revoc^ini. 

A  hundred  years  elapsed  befwe  Judicial  de- 
cisions made  any  further  innovation  upon  the 
Statute  of  Frauds  than,  as  I  have  stated,  by 
the  agreement  in  the  argument  of  the  eminent 
coun^  who  appeared  for  the  respective  par- 
ties in  Ja^ceon  v.  Burlock,  decided  la  1704,  and 
reported  in  1  Amb.,  487,  and  3  Eden,  263. 

In  a  note  to  this  case  it  is  said,  it  was  not 
until  the  case  of  Ghriitop/ier  v.  CArittop^, 
cited  in  4  Burr.,  3171,  that  it  was  dedded  tbst 
marriage  and  the  birth  of  a  child  were  a  revo- 
cation of  a  will  of  land. 

"This  case,  Chrittopher  v.  Christo^er,  dfr 
cided  in  1771,  more  fully  reported  in  2  Dickens, 
445,  was  followed  by  the  case  of  Spraage  v. 
Stone,  decided  in  1778,  and  reported  in  2  Amb., 
731. 

The  next  case  was  the  oft  cited  case  of 
Brady  v.  Oubitt,  reported  in  1  Doug.  88,  and 
decided  in  1778,  in  which  nearly  every  case 
which  bad  arisen  up  to  this  time  was  com- 
mented upon  by  either  counsel  or  the  court 
ZtTTd Mansfield  says:  "The  subsequent  mar- 
riage and  birth  of  a  child  affords  a  mere  pre- 
sumption. But  I  am  dear,  on  the  other 
ground,  that  this  presumption,  like  all  others, 
may  be  rebutted  by  every  sort  of  evidence." 

After  Brady  v.  Gulntt,  which  was  folly 
argued,  the  next  case  was  QoodtitU  v.  Ofmiy, 
reported  in  3  H.  Bl.,  616.  in  1795,  where  one  at 
least  of  the  same  Judges  who  had  givai  the 
opinimi  in  Bn^  v.  Oubitt,  revoaed  his 
opinion  as  to  Uie  admissibilitT  at  parol  testi- 
mony in  accord  with  the  whole  court.  The 
I  Lord  Chief  Justice  says,  p.  628:  "  If  be  sdd 
I  that  estate  after  making  hie  will,  ol  ooone  it 
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could  not  operate,  because  the  estate  was  gone, 
but  in  no  other  of  these  cases  was  the  will, 
property  speakine,  revoked;  it  remained  good, 
bat  it  lost  the  ooject  upon  which  it  was  to 
operate." 

Almost  contemporaneous  with  this  case,  the 
caae  of  Brydge*  v.  Duehett  of  Chandot,  was 
decided,  reported  in  3  Yes.  Jr..  417,  in  which 
the  same  view  of  revocation  by  alteration  of 
the  estate  was  tsk«i  by  the  Lord  Chancellor, 
whose  opinion  as  quoted  from  %  Yes,  Jr.,  by 
the  Pennsylvania  court,  long  after  the  decision 
of  Be  Oooper^a  Eft. 

The  deddon  appears  to  have  been  made  in 
1795,  and  the  decree  was  confirmed  in  the 
House  of  Lords.  November38, 1795.  See.  note 
to  GoodUOe  T.  Otwajf,  2  H.  BL  S26. 

In  the  ecclesiaBtiCBl  courts  they  continued  to 
adopt  the  parol  declarations  of  the  testator  as 
evidence  of  revocation.  These  cases,  there- 
fore, as  is  said  by  Tyndal,  C/t.  J.,iaS  Adol.  & 
Ell.  55,  56,  furnish  no  aath<nity  for  the  de- 
terminatioD  of  the  rales  of  common  law. 

Wright  V.  Sarmuda,  3  PbllUm.  308.  in  note, 
reported  in  1798;  Emenon  t.  BoviUe,  18(^.  1 
Phillim.  343;  Johnston  v.  JohnHtm,  1  Philtlm. 
447,  in  1817,  in  which  the  elaborate  opinion  of 
Sir  John  Nlcoll  refers  to  and  examines  all  the 
ecclesiastical  cases  up  to  that  time,  some  of 
which  are  nowhere  else  reported.  Taldat  v.  Tal- 
bot, 1  Hagg.  EccL  705.  in  1888;  JohnOon  v. 
WeiU.  9  wSss.  Eccl.  S61,  in  1839.  In  these  last 
two  cases  the  presumption  was  held  not  to  be  of 
sufficient  force  to  produce  a  revocation. 

The  case  of  Qibbtnt  v.  Croat,  may  be  noticed, 
in  3  Add.  445,  reported  in  1835.  In  this  case  it 
is  said  the  presumption  was,  like  any  other,  a 
subject  to  be  rebutted. 

In  chancery  we  have  the  case  of  Gibbom  v. 
Gaunt,  4  Yes.  840,  decided  in  1799.  In  this 
case  the  Lord  Chancellor  expresses  his  doubt 
of  what  he  calls  the  "famous  ease  of  Chriato- 
fiher  V.  ChrittojAer; "  There  was  a  difference 
of  opinion  upon  the  bench,  judgment  given  by 
Baron  Perrot  against  the  opinion  of  the  other 
barons,  and  the  Lord  Chancellor  expresses  his 
preference  for  the  reasoning  of  Baron  Perrot. 

Thededteof  ZMidEklen  in  Bx  Parte  Eari 
o/Itehetter,  7Ye8.  848,  decided  hi  1808.  wasa 
caae  where  marriage  and  the  birth  of  children 
did  not  revoke  a  will,  the  wife  and  children 
bein^  provided  for  the  settlement. 

Next  is  the  case  of  Sheoith  v.  York,  as  re- 
ported in  the  1  Yes.  &  B.  890,  decided  in  1818. 
In  this  case  it  was  determined  that  marriage 
and  the  bittb  of  a  daughter  was  heid  not  a  rev- 
oeatitm  of  a  devise  of  real  estate. 

Laneatkire  t.  LaneoMre,  5  T.  R.  49,  was  the 
first  case  that  put  the  posthumous  child  on  the 
same  footing  as  one  born  during  marriage,  and 
the  first  case  in  which  marriage  and  the  birth 
of  children  is  regarded  as  a  tacit  condition  an- 
nexed to  the  will  at  the  time  of  making  it. 

Butitisnow  settied  that  even  a  devise  of 
land  maybe  revoked  by  what  Lord  Kenyon, 
in  the  case  of  LaneoMirt  v.  Laneatkire,  de- 
eded in  1793,  calls  "  a  total  change  in  the  cir- 
cumstances "  of  the  testator's  family. 

In  KetuAd  v.  Sorqfton,  reported  in  3  East, 
580,  decided  in  1803,  it  was  held  that  subee- 
ouent  marriage  and  birth  did  not  revoke  a  will, 
tnc  possibility  having  been  therein  contem- 
plated and  iMtovided  for. 
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Lord  Ellenboroa^,  in  WWdtum  v.  Adam, 
decided  in  1818,  and  reported  in  1  Yes.  &  B. 
433,  466,  remarks  that  the  opinion  in  Kene- 
bel  V.  Serafton,  consistently  with  former  au- 
thorities, was  that  marriage  alone  will  not  re- 
voke a  will,  although  connected  with  the  birth 
of  a  child  it  will;  yet  these  two  circumstances 
would  not  have  tlut  effect,  the  will  containing 
a  provision  for  children,  if  the  testator  should 
have  any. 

WUtev.  Baiford,  4  Maule  &  S.  10,  was  a 
case  where  a  testator  married  and  died  leaving 
his  wife  pregnant  with  a  child  unknown  to 
him.  It  was  decided  in  1815  by  Lord  Ellen- 
borough  who  says:  " Marria«e,  indeed,  and 
having  of  children,  where  both  these  circum- 
stances have  concurred,  has  been  admitted  pre- 
sumptive revocation;  but  it  has  never  been 
shown  that  either  of  them  singly  is  sufficient. 
In  this  case  it  is  desired  to  extend  the  rule  a 
step  further,  but  I  own  I  am  afraid  to  do  so." 

And  last,  we  come  to  the  recent  case  of 
Martton  v.  Boe,  8  Ad.  &  EU.  14  in  which  the 
Chief  Justice  said,  *'  It  must  be  admitted  that 
theoi^onof  Lord  Mansfield  Is  expressed  in 
terms  the  most  explicit  and  unreserved  that 
the  presumption  of  revocation  from  marriage 
or  buth  of  a  child,  like  all  other  evidence,  may 
be  rebutted  by  every  sort  of  evidence." 

In  i)M  V.  Ediin,  4  Ad.  &  Ell.  583.  it  is  held, 
that  the  removal  by  death  of  the  object  of 'the  tes> 
tator'sboun^  and  affection  does  not  revoke  the 
will.  I  know  of  no  case  where  it  has  bem  held 
that  the  removal  of  an  object  of  affection  and 
bounty  by  death  has  been  taken  to  be  an  im- 

Slied  revocation  of  a  will,  and  in  my  opinion  it 
oes  not  operate  so.  Id.  See.  Felloat  v.  Alien, 
60  N.  H.  440.  441;  also,  Wariun-  v.  Beach,  4 
Gray,  164. 

The  question  then  is,  whether  the  Legisla- 
ture of  this  State  in  passing  the  Act  of  188S, 
re-enacted  in  g  16,  cn.  198,  Qen.  Laws,  in- 
tended to  establish  on  this  Important  subject  a  , 
rule  diametrically  opposite  to  that  in  force  In 
all  other  parts  of  the  civilized  world. 

Section  15,  chap.  198,  Oen.  Laws,  was  first 
enacted  as  a  proviso  at  the  close  of  %  7,  ch.  38, 
Laws  at  1833.  The  first  part  of  g  7  prohibits 
revocation  except  by  certain  spedned  methods. 

This  statute  is  not  to  be  "torn  from  the  general 
body  of  the  law,  taken  literally,  and  admin- 
istered as  if  there  were  no  other  law ."  See, 
Sitehint  V.  PettinpU,  58  N.  H.  890. 

The  phrase  "circumstances  of  the  testator 
or  his  family  "  is  confined  to  changes  produced 
by  the  creation  of  new  family  ties,  in  the  very 
(minion  upon  which  ib»  ^>pellee  so  largely  re- 
lied on  In  the  oral  argument.  Johnaton  v.  Johna- 
ton.  1  PhilUm.  447. 

Marriage  and  issue  are  supposed  to  produce 
those  new  moral  duties;  every  man  is  pre- 
sumed to  intend  the  making  of  a  provision  for 
his  famUy.  See  also,  4  Adol.  &  Ell.  S86 ;  48 
Oa.  151. 154;  11  Seig.  &  K.  145. 

There  was  no  total  revocation,  unless  there 
was  a  conveyance  of  the  whole  estate.  So 
long  as  there  remained  anything  upon  which 
the  will  could  operate,  there  was  no  total  rev- 
ocation.   60  N.  H.  441. 

An  express  written  revocation,  signed  and 
sealed  by  the  testator,  In  the  presence  of  two 
witnesses,  would  be  mere  waste  paper.  To  be 
effectual,  it  must  have  the  Bame-mimbw  of 
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witnesses  required  for  the  execution  of  a  will. 
See  Reese  v.  Court  of  Probate  of  »  R.  I.  484; 
Bcary  v.  Brotm,  2  Demareet,  806;  Re  wiU  of 
Ladd.  18  N.  W.  Rep.  784. 

Section  15  leaves  it  open  to  the  court  to  de- 
cide that  any  of  the  common  law  causes  had 
already  been  abrogated  in  19S&,  or  sauce  been 
abrogated,  by  the  removal  pf  the  reason  upon 
which  they  are  founded.  Else,  how  could  this 
court  have  held  In  FOlowB  T.  AOen,  60  N.  H. 
489,  that  the  common-law  rule  as  to  Implied 
revocation  of  a  woman's  will  marriage  is 
uo  loD|B;er  in  force  in  this  State. 

If  the  Legislature  of  New  Hampshire,  like 
that  of  New  York,  had  incorporated  that  rule 
into  our  statute,  this  court  must  have  dedded 
as  the  New  York  court  did  in  Brmenv.  Clark, 
77  N.  Y.  860.  Section  15  simply  prohibits  the 
courts  from  abrogating  any  existing  common- 
law  cause  on  the  ground  of  its  inconsistency 
with  the  terms  of  ^  14.  It  leaves  them  at  lib- 
erty to  atnogate  existing  causes  for  any  reason 
except  inconristoicy  with  section  14. 

The  proTlsfons  of  ^  S3  of  the  Statute  of 
Frauds,  relative  to  revoking  wills  of  personal- 
ty, were  much  less  stringent  than  those  of  §  6, 
relating  to  wills  of  realty.  It  was  early  held 
that  marriage  and  birth  operated  as  a  revoca- 
tion of  wills  of  personalty.  But  it  was  not  un- 
til nearly  a  century  after  the  enactment  of  the 
statute,  and  not  until  after  great  doubt  and 
hesitation,  that  the  same  doctrine  was  finally 
established  with  reference  to  wills  of  realty. 

No  court  of  laat  resort  decided  a  case  on  this 
ground  until  1771,  when  the  case  of  Chruto- 
fiher  V.  Chru^pker,  3  Dickens, -44S,  was  de- 
cided by  three  Judges  against  one.  The  dis- 
senting opinion  then  delivered,  and  the  doubts 
expressed  both  before  and  since  (4  Yes.  Jr. 
848;  3  East,  540,  641;  1  Yes.  Sr.  193)  have  had 
marked  effect  in  inducing  courts  to  decline  the 
exception  then  introduced. 

Revocation  "implied  according  to  law" 
means  "according  to  existing  law."  The 
courts  before  and  since  1823,  have  persistently 
refused  to  go  beyond  certain  limits.  In  6 
TOTm  Rep.  p.  80,  Lord  Kenyon,  Ch.  J.,  spoke 
of  himself  as  '*  standing  on  former  decisions, 
and  not  extending  them  beyond  the  rule  estab- 
lished and  incorporated  into  our  law." 

In  4  Maule  &  8.  12,  18,  Lord  Elleuborough, 
C.  J. ,  after  referring  to  the  rule  as  to  revoca- 
tion by  marriai^e  and  birth,  said:  "  In  this 
case  it  Is  desired  of  us  to  extend  the  rule  a  step 
further,  but  I  own  I  am  afraid  of  so  doing." 
In  11  Serg.  &  R.,  145,  Tilghman,  C.  J.,  sud: 
"Judges  have  never  ventured  to  advance  be- 
yond that  one  step  which  they  have  taken. " 

Messrs.  KarstoD  ft  EaatnuLn*  and  Frink 
ft  Batehelder.  for  appellee: 

The  first  question  which  to  us  seems  to  arise 
in  the  case  is:  what  change  in  the  circum- 
stances of  a  testator  or  his  eatate,  short  of  total 
alienation,  will  operate  to  revoke  a  will,  the  in- 
tention concurring? 

Section  15,  Gen.  Laws,  ch.  certainly 
recognizes  the  doctrine  of  a  revocation  of  a 
will  oy  changes  in  the  circumstances  and  estate 
of  the  testator. 

That  there  may  be  a  revocation  of  a  will  by 
changes  in  the  other  modes  suggested  by  this 
fxctlon  <a  this  Act,  viz. :  changes  in  the  fami- 
ly, devisees  and  tegateea  of  the  testator 
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will  hardly  be  denied.  Notably  the  marriage 
of  the  testator  and  birth  of  a  chud  works  a  rev- 
ocation. 

To  the  same  effect  la  the  language  of  the 
Statute  of  7  Will.  IV  &  1  Yict.  ch.  26,  g  19, 
which  provides  that  no  will  shall  be  revoked 
any  nresumptioa  of  an  intention  on  the 
ground  ot  an  alteration  in  drcunutanoea.  i 

One  (rf  the  earliest  cases  establishing  this 
doctrine  of  a  total  revocation  by  the  chaosed  , 
circumstances  of  the  will  maker  is  found  in  ' 
Got?k    Oakley,  3  H.  Bl.  863  (1  P.  Wms.  803). 
There  the  testator  made  his  will  .giving  his  oma-  i 
roents  to  bis  mother,  and  all  tmncs  not  before  \ 
bequeathed,  to  bis  friend.  His  father  diedafter 
he  made  his  will,  leaving  him  a  valuaUe  enate, 
of  which  fact  the  testator  was  Ignomnt.  Held, 
that  this  change  of  his  circumstances  revoked 
his  wiU. 

We  think  that  perhaps  Cooper's  . ,  4  Pa.  St. 
88,  lays  down  the  true  rule  of  law,  that  when 
the  general  scheme  of  the  testator  would  be  de- 
feated by  eatablishlng  the  will,  and  the  court 
would  substantially  malre  ft  new  will  for  the 
testator  by  reason  of  the  chansas  fai  the  testa- 
tor's circumstances,  the  will  uiotild  be  totally 
revoked. 

The  appellants  call  the  attention  of  the  court 
to  an  early  case  in  Vermont.  Graves  v.  SAtl- 
eUmfi  Chip.(Vt.)  71.  Under  the  statute  of  that 
State,  as  it  then  existed,  there  was  nothing  to 
be  done  but  to  deny  the  revocation  of  the  will. 

That  case  was  decided  under  the  statute  of 
1808,  which  determined  the  only  manner  in 
which  a  will  could  be  revoked.  It  is  atgaifi- 
cant  that  after  that  decision,  in  1830,  we  think, 
the  law  of  that  State  was  so  changed,  as  ai>- 
pears  by  the  Statute  of  1840,  as  to  except  from 
Its  operation  revocation  by  im|Hication  of  law. 

In  the  case  of  Warner  v.  JSeoeA,  4  Gray.  163. 
there  was  no  change  in  the  estate  of  the  de- 
cedent, excepting  an  increase  in  value.  No 
new  rights  had  mtervened  or  alienation  been 
made  to  substantially  despoil  each  legacy  In 
whole  or  in  part,  as  in  the  case  at  bar. 

In  Webster  v.  W^>eter.  106  Mass.  542,  Jwlfr 
Gtray  seems  to  base  bis  opinion  upon  the  inten- 
tion of  the  testator  as  discovered  from  his  acts 
and  the  changes  in  his  estate,  and  be  admits 
that  if  there  has  been  such  a  change  in  the  es- 
tate, it  might  appear  that  the  testator  intended 
that  his  will  should  be  revoked  thereby,  it 
would  have  operated  as  a  revocation  in  toto. 

In  Marsion  v.  Roe,  8  Ad.  &  £.  14,  the  court 
detenniited  that  the  revocaticm  was  the  result 
of  an  arbitrary  rule  of  law,  but  all  the  later 
cases  seem  to  go  upon  the  ground  that  the  in- 
tention to  revoke  must  at  least  concur. 

Webster  v.  WebOer  is  a  recognition  of  the 
docrine  that  a  will  may  be  revoked  by  a  change 
in  the  estate  or  circumstances  of  the  testator,  if 
the  intention  to  revoke  it  can  be  found  frioB 
these  changes  and  other  circumstances. 

It  will  be  conceded  that  (his  will  is  vended 
"pro  tanto."  The  appellants  will  contend,  nn- 
doubtfidly,  that  a  revocation  "pro  tanto"  k 
limited  to  those  clauses  or  bequests  which 
have  passed  out  of  the  testator's  estate.  We 
do  not  agree  with  this  contention. 

In  MarshaU  v.  MarOaU,  11  Pa.  483.  the 
court  lays  down  this  rule  as  determining  what 
parts  of  a  will  are  revoked.  Revocation  of  a 
will  "pro  tant^'  emtncesHdl  that  put  of  the 
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■will  the  execution  oT  which  Is  totally  destroyed ' 
or  so  far  mutilated  or  impaired  u  to  remove 
from  the  remnant  the  imjneBB  or  trace  of  the 
testator's  intention. 

The  testator  mve  to  the  residuary  leeatees  all 
his  estate  "not  dispoeed  of  in  his  will.  There 
is  anthority  tot  saying  that  these  words  ex- 
clude from  the  operracm  of  this  residuaiy  clause 
all  the  property  thus  ffiven  away  and  that, 
whether  adeemra  or  alienated,  it  cannot  be 
holden  to  pass  into  the  residuum  on  account  of 
these  words  of  limitation.  Atty-0^.  v.  John- 
Mom,  2  Amb,  677;  Dover*  v.  Dmes,  8  P.  Wms. 
40. 

This  is  a  question  of  intention  on  the  part  of 
the  testator,  and  if  the  court  is  of  the  opinion 
from  the  whole  will  that  the  testator  intended 
to  use  the  words  in  a  restricted  sense,  then  it  is 
hound  80  to  construe  it  Wms.  Exrs,  pt  8, 
bk.  8,  g.  181S. 

The  common-law  rule  seems  to  be  that  a 
lapsed  devise  of  real  estate  or  the  price  of  real 
ertate  as  well  as  ^ter  accpiired  real  estate  ^oes 
to  the  heir  and  not  to  the  residuary  devisee. 
Wms.  Ects.  pt.  8,  bk.  Ill,  tSU;  Spenee  v. 
Bobiru,  6  Gill  &  J.  507:  Gresm  v.  Dennis.  6 
Conn.  293;  Treat  v.  Treat.  85  Conn.  216. 

What  the  effect  of  our  statute  may  be  as  to 
lapsed  legacies  has  never  been  determined  here, 
although  it  has  been  considered  in  Massachu- 
setts. The  statute  there  however  differs  from 
oan.  Thawr  v.  Wellington,  9  Allen.  288 ; 
Praem  t.  JPreaeott,  7  Met.  141. 

AppelMt  addititmeU  bri^. 

Section  15,  Qenend  Laws,  ch.  198,  leaves  the 
revocation  of  wills  by  changes  in  the  circum- 
stances or  estate  of  a  testator,  just  as  it  was  by 
the  common  law  before  the  passage  of  any 
le^latire  act  upon  the  subject. 

The  Statute  of  Maasaf^osetts  contains  a  some- 
what similar  provision. 

So,  in  this  State,  we  may  say  that  Uiia  ex- 
ception as  to  implied  revocations  recognizes 
and  adopts  the  common  law  upon  this  suoject, 
or,  as  the  court  in  Massachusetts  has  recently 
put  it  "This  exception  has  the  force  of  an  ex 
pretts  enactment  of  the  rules  of  the  common 
law."   Swan  v.  Hammond,  188  Mass.  46. 

It  is  well  settled  both  by  authority  and 
principle  that  except  so  far  as  restraints  have 
been  imposed  by  statute,  a  will  may  be  re- 
voked in  any  way  in  which  the  testator  thinks 
best  to  intimate  his  wish  to  revoke  it.  Ciarftfs 
Bxr$.  V.  Ebom,  1  N.  C.  L.  Rep.  91;  2  Am. 
Lead.  Cas.,  487;  note  to  Laieson  v.  Morrimn. 

In  Woolery  v.  Woolery.  48  Ind.  525,  the 
court  says,  that  "By  common  law,  any  con- 
siderable alteration  such  as  a  conveyance  of 
part  of  the  lands  after  devise  was  held  to  re- 
voke the  entire  will." 

But  it  was  admitted  that  the  line  of  decisions 
was  sustained  more  from  the  force  of  prece- 
dent than  from  the  soundness  of  the  reasoning. 
ChodHtU  T.  Otieay.  7  Terra  R.  400. 

Host  of  the  English  judges  regretted  the 
rule  which  they  were  bound  to  follow.  Lord 
Mansfield  literally  denounced  it,  saying  in  Doe 
T.  Pott,  2  E>oug.  710  that  "All  revocations 
whidi  are  not  agreeable  to  the  intention  of  the 
testator  are  founded  on  artificial  and  absurd 
feasoi^ig." 

A  conveyance  which  was  wholly  inoperative 
and  passes  no  estate  whatever  to  the  grantee, 
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may  work  a  revocation  by  manif  esttog  a  change 
in  the  purpose  of  the  testator.  4  Kent,  Com. 
528. 

And  If  the  testator  conveys  any  of  his  estate, 
and  then  takes  it  back  by  the  same  instrument 
even  it  is  a  revocation.   Id.  520. 

AddiUoneU  hritf  of  app^ke: 

It  is  intent  aloDe  tliat  constitutes  a  testament 
or  revokes  a  testament. 

Wills  are  everywhwe  revoked  by  implica- 
tion as  well  as  by  express  words  and  acts.  Ch. 
J.  Eyre  said  in  Qoodtitle  v.  Otmay,  1  Bos.  & 
P.  594:  "  Implied  revocations  are  where  the 
testator  has  done  certain  acts,  or  certain  altera- 
tions have  taken  place  in  his  situation  as  nec- 
essarily leads  to  the  inference  of  an  intention 
to  revoke  his  will." 

ChaneeUor  Kent  said.  4  Com.  620:  "Impli- 
cations are  founded  on  the  reasonable  pre- 
sumption of  an  alteration  of  the  testator's 
mind  arisine  from  circumstances  occurring 
since  the  making  of  the  will." 

Ch.  J,  Robcrtaon  said  in  Sneed  v.  Mwing,  5 
J.  J.  Marshall  (Ky.),  460.  "In  all  cases 
of  an  implied  revocation  the  principle  is  the 
same:  it  is  that  since  the  publication,  a  fact  in- 
consistent with  the  legacy  or  the  testament  has 
occurred  and  from  whicm  the  law  presumes  a 
correspondent  change  in  the  mind  of  the  testa- 
tor." 

It  is  true  that  Lord  Kenyon  said  in  Lanea- 
thire  T.  LaneaMrCt  H  Term  R.  49,  tiiat  mar- 
riage and  birth  of  a  child  revoked  a  will,  on 
the  ground  that  there  was  a  tacit  condition  an- 
nex^ to  the  will  when  made,  that  marriage 
and  birth  of  a  child  should  revoke  it.  No  law, 
no  court,  no  single  judge,  ever  said  that  before 
or  afterwards  imtil  1^8,  when  the  English 
courts  adopted  that  reasoo  tot  holding  die  will 
revoked  by  marriage  and  issue  because  they 
said  it  was  the  only  ground  consistent  with  the 
Statute  of  Frauds. 

Ch.  J.,  Eyre  in  Goodtitle  v,  Otway,  says; 
"  If  a  testator  parts  with  his  estate  after  mak- 
ing bis  will,  the  subject  is  gone.  The  will  is  not 
revoked,  for  a  revoked  will  may  be  re-estab- 
lished by  republict^ioo,  but  republication 
won't  briiighac^  the  estate." 

Lord  Mansfield  said  in  t.  Oubitt,  1 

Doug.  81-40  :  "  There  may  be  many  circum- 
stances where  a  revocation  may  be  presumed," 
and  Buller,  J.,  said  in  the  samecaso  "Implied 
revocations  must  depend  upon  circumstances 
at  the  time  of  the  testator's  death."  There  are 
many  cases  in  the  English  reports  where  rev- 
ocation has  been  implied  by  an  attempt  to 
alienate  the  thing  devised.  7  Bac.  Abr.  866; 
Beard  v.  Beard,  8  Atk.  79;  Partotu  v.  Fk-eemm, 
Id.  748. 

So  the  least  alteration  of  the  testator's  inter- 
est in  an  estate  by  any  act  of  Ids  shows  a  differ- 
ent intention,  and  revokes  his  will  in  whole 
or  in  parts,  as  the  case  may  be.  Sparrow  v. 
HardeaeOe,  1  Ambler,  2S4;  &  (7.  8  Atk.  798. 

The  court  said  in  Sneed  v.  Ewing,  6  J.  J. 
Marsh .  472, '  'Some  authorities  require  both  mar- 
riage and  issue  to  revoke  a  will,  and  others  ad- 
mit either  one  or  the  other ;  but  reason  and 
principle,  as  well  as  a  preponderance  of  authori- 
ties, repudiate  the  notion  that  both  marriage  and 
issue  are  indispensable  to  revoke  a  will,  and 
tte  court  refers  to  2  F<mblanque,  note  c.  as 
sastdning  the  same  view.         <^  i 
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In  IFeOutlum  t.  McSentie,  26  Iowa,  610,  it 
was  held  that  the  birth  of  a  child  alone  oper- 
ated to  revoke  a  will. 

In  Tffl^  T.  7)/ler,  19  111.  161,  held  that 
marriage  subsequent  to  making  a  will  revoked 
it.   Affirmed,  in  86  m.  41. 

By  English  Statute,  1  YIc.  wills  are  now  ab- 
solutely revoked  the  marriage  of  either  man 
or  woman. 

B«  Coopeft  Btt.  4  Pa.  Bt  88,  the  changes 
of  circumstances  related  solely  to  the  estate, 
and  in  that  regard  resembled  the  case  at  bar 
more  than  any  to  be  found  in  the  books. 

Counsel  for  the  appellee  suggests  that  the 
sale  of  the  railroad  stock  was  not  an  ademp- 
tion of  the  leeides  to  the  daughters,  and  intes 
the  case  of  Ji^ruon  v.  Gfou,  128  Mass.  as  an 
authority.  But  thev  do  not  say  what  the  Mass- 
achusetts court  said,  in  substance,  that  the  case 
of  Jofinson  v.  Oost  was  a  very  peculiar  one; 
that  they  derived  no  aid  from  authorities,  and 
that  tlieir  decision  would  be  of  very  little  use 
as  a  precedent  for  other  caseft. 

Blod^tt*  J;  delivered  the  oi^nlon  of  the 

court: 

No  express  revocation  appears  in  this  case. 
The  will  of  the  testator,  executed  in  accord- 
ance with  the  statut«  formalities,  has  not 
been  revoked  by  any  subsequent  "  will  or 
codicil,  or  by  some  writing  executed  in  the 
same  manner,  or  by  cancelmg,  tenring,  oblit- 
erating, or  otherwise  destroying  the  same  by 
the  t^tator,  or  by  some  person  by  his  con- 
sent and  in  his  presence,  as  required  by  O. 
L.  chap.  198,  S  i4.  On  the  contrary,  it  "was 
found  in  his  safe  after  his  decease,  and  in  its 
original  condition.  It  is  true  that  it  was  in 
a  bundle  of  papers  of  no  pecuniary  value, 
and  that  "Included  in  this  bimdle  were  sev- 
eral apparently  incomplete  drafts  or  memo- 
randa of  wills  never  executed,  without  date, 
some  of  which  were  apparently  made  since 
the  date  of  said  will." 

But  Felhwg  V.Allen,  60  N.  H.  489,  441,  is 
a  recent  and  direct  authority  that  the  fact  of 
a  will  being  found  among  worthless  papers, 
works  no  revocation  of  it;  and  the  autJiori- 
iAes,  as  well  as  reason,  demonstrate  that  the 
memoranda,  which,  at  most  are  merely  evi- 
dentiary facts  of  an  inchoate  intention  to  make 
another  wilt,  have  no  legal  significance  as  acts 
of  revocation;  for  although  the  purpose  of  the 
mind  always  gives  character  to  the  act  done, 
stUl  the  Legislature  having  established  certain 
modes  by  which  a  will  may  he  revoked,  it  is 
not  within  the  Ic^timate  power  of  courts  to 
dispense  with  su^  requirements,  and  accept 
even  a  definite  intention  to  perform  the  pre- 
scribed act  for  the  act  itself. 

Neither  has  the  bill  become  inoperative,  as  a 
whole,  from  necessity,  either  by  nn  entire  loss 
of  the  testator's  estate,  or  Its  total  alienation, 
or  by  the  decease  of  all  the  devisees  without 
descendants,  and  so  leaving  nothing  upon 
which  the  will  can  operate. 

If,  therefore,  there  has  been  a  valid  revoca- 
tion,it  must  be  one  arising  from  legal  presump- 
tion or  implication;  and  this,  in  fact,  is  the 
principal  contention. 

The  existing  statute  as  to  the  revocation  of 
wills,  which  was  originally  adopted  in  18^, 
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after  pointing  out  the  modes  hy  ^Idi  a  wilt 
may  he  revoked,  expressly  excepts  any  revoca- 
tion implied  by  law  from  changes  in  the  dr- 
cumstances  of  the  testator,  his  family,  devisees 
or  estate,  occurring  between  the  timeofmak- 
hig  the  will  and  bis  death.  O.  L.  c.  193. 
14, 16.  But  what  those  changes  are,  ^  15  does 
not  in  any  manner,  attempt  to  define;  and  the 
effect  consequently  Is  to  leave  the  matter  of  rev- 
ocation by  Ic^l  implication  just  as  it  stood 
before  the  enactment  of  that  section.  That  is 
to  say,  15,  which  in  the  Act  of  1823  was  a 
proviso  to  what  is  now  g  14,  is  to  be  taken  not 
as  a  recognition  and  adoption  of  the  commcai- 
law  doctrine  of  implied  revocation,  but  as  a 
recognition  and  adoikion  of  tite  Engish  deds- 
ions  under  gg  6,  6  and  32  of  the  English  Stat- 
ute of  Frauds  relative  to  the  revocation  of 
wills,  passed  in  1676;  for  the  common  law  as 
to  such  revocation  was  abrogated  by  that  Statute. 

The  English  Statute  was  doubtless  the  basis 
and  model  of  our  statute,  directly  or  indirectly, 
and  the  provi  so  inthe  latter,  we' think,  is  to  be 
regarded  as  merely  explanatory  of  the  preced- 
ingpart  of  the  section  prescribing  the  manner 
of  express  revocation.  Practically,  and  in  effect, 
it  was  an  adoption,  under  then  existing  condi- 
tions, of  such  implied  revocations  as  had  been 
introduced  and  established  by  the  English 
courts,  contrary  to  the  plain  meaning  of  the 
Engli^  Statute,  and  solely  through  the  usur- 
patlon  of  legislative  power. 

But  the  English  courts  did  not  gu  the  length 
of  establishing  a  rule  that  revocation  mi^t  be 
shown  by  any  change  of  circumstances,  afford- 
ing satisfactory  evidence  of  tlie  testator's  revok- 
ing, intention  but  stopped  far  short  of  it  and 
restricted  its  application  to  a  few  exceptitHial 
cases  as  to  which  It  was  held  the  Statute  did 
not  apply. 

Hence,  thereto  no  tenable  ground  forboldiiig 
that  any  causes  of  revocation  were  intended 
our  IiCgislature  to  be  embraced  in  the  proviso 
to  the  Act  of  1823,  aside  from  the  existmg  ex- 
ceptions established  by  the  English  courts  upon 
supposed  equitable  considerations ;  and  much 
less  can  it  be  held  that  any  alteration  was  af- 
fected or  intended  hy  the  revision  of  18^, 
making  the  proviso  a  separate  section  and 
slightly  changing  ita  phraseology.  And  as 
strongly  tending  to  show  that  tne  purooae  of 
the  Legislature  was  such  as  has  been  indicated, 
and  that  such  has  been  the  imlversal  under- 
standing of  the  bar  of  this  State,  it  is  a  signifi- 
cant fact  that  no  litigation  has  arisen  as  to  the 
legislative  intent,  or  the  meaning  of  the  lan- 
guage used  in  its  expresrion,  durmg  the  more 
than  sixty  years  wuidh  have  elapaed  since  the 
Statute  was  first  enacted. 

No  new  cause  of  revocation  being  intooduced 
by  the  Statute,  the  true  inquiry  is.  whether 
the  facts  of  this  case  bring  it  within  any  of 
the  exceptions  upon  the  sub^t  of  Implied  rev- 
ocation recognized  by  the  English  Courts  af- 
ter the  adoption  of  the  Statute  of  1676,  which 
were  quite  limited  in  number  and  reaacmably 
well  defined  and  understood  at  the  time  our 
statute  was  enacted. 

The  causes  assigned  upon  this  point  as 
ground  of  revocation  are  subsequent  changes 
in  the  circumstances  of  the  deceased,  his  fam- 
ily and  estate.    They  are,  substantially,  the 
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death  of  his  wlfoididbiBMUi  Fnnklln,  both  of 
whom  were  legatees;  his  second  marriage,  but 
without  issue;  tbe  alieuatioD  of  the  larger  poi^ 
tion  of  his  estate,  and  its  nearly  thredwld  in- 
crease in  value,  through  natural  cauaea  and  ju- 
dicious investments. 

But  total  revocation  cannot  be  Implied  from 
the  death  of  the  wife  and  the  son;  "the  death 
of  a  devisee  la  a  contingency  always  in  view." 
Sbaw.  C.  J.  Id  Warner  T.  Beadi,  4  Gray  163, 
164.  "  I  know  of  no  case,"  said  Denman.  G. 
J.,  in  Doe  v.  Edlin,  4  A.  &  E.  586,  "where  it 
h^  been  held  that  the  removal  of  an  object  of 
affection  and  bounty  by  death  has  been  taken 
to  be  an  implied  revocation  of  a  will,  and  in 
my  opinion  it  does  not  operate  so,"  And  see, 
Feltowa  v.  AUen,  mpm. 

Nor  can  it  be  implied  from  the  testator's  re- 
marriage, because  the  indispensable  common- 
law  requisite  of  tbe  siit>sequent  birth  of  a  child 
is  iHcking.  1  Jarm,  Wills,  5th  Am.  ed.  372;  1 
Redf.  Wills.  293;  Pare.  Wills,  59.  Worthing- 
ton.  Wills,  628.  "This  principle  of  law  is  in- 
controTertiblv  established."  4  Kent,  523. 

And  in  tlus  connection  it  diould  also  be 
borne  in  mind  that  the  rule  never  applied  ex- 
cept in  cases  where  tbe  wife  and  after  bom 
cbfldren,  the  new  objects  of  duty,  were  wholly 
unprovided  for  in  tbe  will,  and  where  there 
was  an  entire  disposition  of  tbe  whole  estate  to 
their  exclusion  and  prejudice;  therefore,  inas- 
much OB  tbe  widow  and  children  of  a  testator 
not  provided  for  in  the  will  are,  under  our 
statutes,  entitled  to  the  same  share  of  the  es- 
tate as  if  he  had  died  intestate,  the  sole  reason 
upon  which  the  rule  was  grounded  no  loneer 
exists,  and  so  the  rule  itself  has  become  In- 
operative  and  obsolete  in  this  jurisdiction. 

The  inquiry  thus  becomes  restricted  to  the 
effect  of  the  changes  in  the  testator's  property; 
tbe  phrase  "circumstances  of  the  testator,  etc., 
relating  to  new  family  ties  and  not  to  changes 
in  property.  4  Kent,  621,  and  authorities  gen- 
enuly. 

But  if  it  were  apparent,  as  it  certainly  is  not, 
that  in  the  case  of  a  testator,  an  entire  revoca- 
tion by  legal  implication  residted,  either  before 
or  after  the  Statute  of  1676,  from  any  change 
whatever  of  condition  or  circumstances  except 
that  of  a  subsequent  marriage  and  diild,  it  is 
the  undoubted  general  rule  that  a  partis  revo- 
cation only  produces  what  is  inaptly  and  inac- 
curately called  a  revocation  pro  tanto,  instead 
of  an  ademption  of  the  subject  of  tbe  devise, 
and  thus  necessarily  limits  the  operation  of  the 
will  to  tbe  extent  of  the  alienation;  not,  bow- 
ever,  by  reason  of  any  defect  in  the  will  itself, 
but  because  it  pleased  tbe  testator  to  make  a 
diflposiUon  of  such  part  of  his  estate  different 
from  what  he  originally  intended,  which  it  is 
always  com[>etent  for  him  to  do,  either  by  a 
conveyance  or  a  new  wilt  or  codicil;  see,  Pel- 
lotM  V.  AUen,  tupra;  Ca/rter  v.  Thomat.  4 
Oreenl.  841,  848,  844;  Graves  v.  8/ieldon,  2  D. 
Chip-lVt.)  71,75:  BUtTidin  v.Biandin,  9  Vt.  210, 
211;  mw$  V.  Humphrey,  0  Pick.  850;  Terry  v. 
StbnSnder,  Id.  S5S.  note;  WAfter  v.  W^ter, 
105  Mass.  588,  543;  BaUiefa  App.,  14  Pa.  St. 
451;  Bm^v.  Brush,  11  Ohio,  287;  moj/d  v. 
jnoyi,  7  B.  Hon.  290;  Be  Nan  Michel,  14 
Johns.  824:  MeNavghton  v.  MeNauf/hton,  84 

N.  T.  K>1:  Warren  v.  Taylor,  66  Iowa,  182; 

WelU  V.  WeUt,  86  Ulsa.  6W;  Brydgetv.  DwAeta 
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ef  Ghaniloa,  3  Ves.  Jr.  417;  4  Dane,  Abr. 
576,  577;  Lovelass,  Wills,  868;  1  Redf.  Wills,. 
885;  Pare.  WiUs,  68. 

"Conveying  a  part  of  the  estate,  upon  which 
tbe  will  woiud  otherwise  operate,  indicates  a 
change  of  purpose  in  tbe  testator  as  to  that 
part:  but  suffering  the  will  to  remain  uncan- 
celed cvmces  that  his  intention  is  unchanged 
with  respect  to  ottier  property  bequeathea  or 
devised  therein."  Weston,  J.,  in  Carter  v. 
Thoma*,  mpra,  844. 

The  remaining  circumstance,  that  of  the  in- 
crease of  the  estate,  upon  obvious  consider-* 
ations  of  public  policy,  has  no  weight:  nod  to 
this  effect  is  the  great  preponderance  of  author- 
ity. Wanter  v.  Beaefi,  Webtter  v.  Wei/ster, 
Graves  v.  ^tddon,  ^andin  v.  Mandtn,  and 
Baliiet't  App.  mpra;  Brush  v.  Wilkins,  4  Johns. 
Cb.  507,  518.  519;  Wogan  v.  SmaU;  11  8.  &  R. 
141,  145;  VaTidemark  v.  Vandemark,  26  Barb. 
416;  Verdi^  v.  Vet'dter,  8  Rich.  L.  (8.  C),  185. 

"A  merely  general  change  in  the  testator's 
circumstances,  as  it  regard  the  amount  and 
relative  value  of  his  property,  will  not  in  gen- 
eral, if  ever,  have  the  effect  to  revoke  a  will, 
since  the  testator,  by  suffering  it  to  remain  un- 
canceled, does  in  effect  reafnrm  it,  from  day 
to  day,  until  tbe  termination  of  his  conscious 
existence."   1  Redf.  Wills,  296. 

Tbe  conclusion  then  is,  that  the  subsequent 
changes  in  the  circumstances  of  tbe  testator, 
bis  family  and  estate,  do  not  imply  a  revoca- 
tion of  his  will.  To  effect  a  revocation,  botti 
the  English  and  New  Hampshire  statutes  re- 
quire certain  specific  things,  which  are  lacking 
in  this  case,  to  be  done,  and  not  merely  con- 
templated, or  even  actually  intended-  to  be 
done.  It  is  true  that  at  an  early  day  tbe  En- 
glish common-law  courts  fell  into  the  error  of 
exercising  legislative  power,  and  materially 
amoiding  the  Statute  of  1676,  by  enlarging  ita 
sp«;iflc  methods  of  revocation,  so  as  tomcmde 
revocations  founded  upon  new  family  ties  and 
obligations  on  the  part  of  tbe  testator,  arising 
from  subsequent  marriage,  issue,  and  leaving 
wife  and  child  without  provision,  and  that,  in- 
asmuch as  our  statute  must  be  regarded  as  a 
substantial  reenactment  of  that  statute,  in  tbe 
sense  in  which  it  bad  been  interpreted  by  the 
English  courts  anterior  to  ISftSi,  full  effect 
must  be  given  to  their  dedsions,  although 
plain  encroachments  upon  legislative  power. 
Yet  no  rule  was  expressly  established,  and 
none  can  be  inferred  from  the  decisions,  that 
makes  it  our  duty  to  trespass  still  further  upon 
tbe  legislative  domain,  and  so  far  judicially  re- 
peal t£e  statute,  as  to  hold  that  the  present  case 
does  not  come  within  the  purview  of  its  14tb 
section;  and  indeed,  tbe  English  courts  lud 
come  to  a  bait  prior  to  1822,  and  refused  to  ex- 
tend the  rule  as  to  implied  revocations  beyond 
tbe  precedents;  and  so  have  tbe  American 
courts  generally.  See,  Doe  v.  Barford,  4 
Maule  &  8el.  10;  Tilgbman,  C.  J.,  in  Wogan  v. 
SmaU,  supra,  and  authorities  generally. 

The  role  for  which  tbe  appellee  contends  is, 
that  a  revocation  may  be  proved  or  disproved 
by  any  circumstantial  evidence  showing  the 
testator's  Intention;  but  the  precedents  do  not 
support  tbe  contention.  On  tbe  contrary, 
after  a  most  thorough  examination  of  the  cases 
reported  before  the  enactment  of  tbe  New 
Hampshire  Statute,  it  was  tu|(Qim)Mfllyl  feueld 
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in  Mar$ton  v.  Roe,  8  A.  &  E.  14,  by  the  four- 1 
teen  Judges  sitting  in  the  cause,  t£at  implied 
revocation  takes  piace  in  coDsequence  of  a  rule  ! 
or  priaci{}le  of  law  independently  alto^ther  of 
■any  question  of  intention;  and  uiere  u  no  rea- 
son to  suppoee  that  the  Legislature  of  1833, 
took  a  diSwrent  view  of  the  reported  easel 
If  the  purpose  was  to  make  inteotion  of  itself 
a  ground  of  revocation,  and  thus  inevitably 
incite  litigation,  and  "produce  inflnile  uncer- 
tainty and  delay  in  the  settlement  of  estates," 
the  presumption  is  that  the  statute  would  have 
'  been  drawn  accordingly.  Even  Johjuion  t. 
JiAn^on,  1  PfaiUim.  447,  upon  which  great 
■stress  has  been  laid  by  the  appellee,  while 
holding  the  subsequent  birth  of  a  portionless 
«faild  to  be  an  indispensable  requisite  which 
would  effect  a  revocation  when  aided  by  other 
circumstances,  and  a  subsequent  marriage,  not 
to  be  an  essential  requisite,  does  not  hold  that 
the  revoking  intent  may  be  inferred  from  a 
general  change  of  circumstances  simply,  but 
makes  the  controlling  principle  rest  upon  new 
moral  obligations,  and  family  ties  arising  after 
the  making  of  the  will,  and  thus  limits  its  ap- 
plication to  cases  of  subsequent  marriage  or 
birth,  in  which  the  wife  or  child  would  other- 
wise be  left  without  provision  for  support. 
This  case  however,  Is  not  relevant — the  will 
being  one  of  personalty  only,  and  the  decision 
being  made  by  an  eoclesluitical  court  unln- 
cumibered  by  statute  provisions;  and  if  it  were 
relevant,  its  governing  principle  when  applied 
to  this  case,  would  be  fatal  to  the  appellees, 
for  the  reason  that  no  child  was  born  to  the 
testator  subsequently  to  the  execution  of  his 
will.  This  being  so,  it  is  of  no  practical  conse- 
quence here  whether  the  doctrine  of  implied 
revocation  rests  upon  the  fact  of  a  cliangcn  in- 
tention, as  held  in  Johntton  t.  /oAnvfm,  or 
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I  takes  place  in  consequence  of  a  rule  or  prin- 
ciple of  law  founded  on  a  tacit  condititm  &d- 
!  nexed  to  the  will  itself  when  made,  independ- 
ently altogether  of  any  question  of  intention, 
as  held  in  Mar»t&n  t.  ior  the  ai^cation 
of  either  piinciple  to  the  facta  of  ttiia  case 
leaves  the  will  unrevoked,  because  they  faQ  to 
bring  it  within  any  of  the  exceptions  introduced 
by  the  ecclesiastical  or  common  law  courts. 

The  proffered  oral  declarations  of  the  testa- 
tor, to  the  effect  that  he  understood  the  will 
was  revoked,  were  rightly  rejected.  The  mere 
imderstanding  of  a  testator  cannot  revoke  his 
will,  for  legaTreqairranents  cannot  be  tiius  ab- 
rogated; nor  can  nls  oral  declarations,  for  wflU 
cannot  be  revoked  by  parol;  nor,  upon  the 
great  weight  of  authority,  are  such  declara- 
tions evidence,  unless  they  accompany  some 
act  of  revocation  and  thereby  become  a  part  of 
the  res  geike.  Jackaon  v.  Kniffeit,  3  Johns.  81; 
Dm  V.  Brtncn,  4  Cow.  488;  Clark  v.  Smith,  84 
Barb.  140;  Waterman  v.  Whitney,  11  N.  T. 
167;  BandaU  v.  Beattif,  31  N.  J.  Eq.  «48; 
Leieu  V.  Leitit,  2  Watts  &  8.  465;  Hargrottt  v. 
Bedd,  48  Q&.  143,  160;  Gap  v.  Oajf,  60  Iowa, 
415;  Bodgert  v.  Bodgen,  6  Heisk.  (Tenn.)481l; 
SmiVi  V.  Feaner,  1  Gall.  170;  Doe  v.  PiUmr 
16  Ad.  &  El.  Q.  B.  747;  3  Greenl.  Ev.  9tb  ed. 
g  690;  Abb.  Trial  £v.  124;  2  Staric  Ev.  SdL 
^.  1286;  1  Bedf.  Wills,  881. 

Such  declarations  also  were  not  competent 
upon  the  testator's  intention  not  to  pass,  bis 
vnll,  after  acquired  real  estate.  If  a  contrsiy 
intent  is  inferable  from  the  will  itself,  it  can- 
not be  disproved  by  extrinsic  evidence.  If  it 
is  not  thus  inferable  and  may  be  ascertained 
by  the  weight  of  competent  evidence,  his 
declarations  are  not  a  part  of  such  evidence. 
Decree  qf  I^'obate  Court  Beeereed. 


Digitized  by 


1886. 


Patton  v.  Bell. 


661 


SUFBEHK  CODRT  OF  MaSBACHDBBTTB. 


Charles  B.  PATTON,  et  al. 

V. 

John  BELL. 

1.  Evidenoe  eatajnined  and  found  suffi- 
cient to  support  a  count  for  money  had 
and  received. 

^.  A  plaintiff  who  has  been  engaged  in  buy- 
ing', selling  and  cutting  bay  for  fifteen 
or  twenty  years  is  qaalifled'  to  give  an 
ralBioB  in  nis  own  behalf  as  to  tEe  value 
of  bay. 

(Saffolk— DeaUed  Petouair  »>  UM.) 

ON  defendant's  exceptions.  Overruled. 
This  was  an  action  of  contract,  tried  by  the 
■court  without  a  jury.  The  declaration  contains 
two  counts;  the  first  count  being  on  an  account 
Annexed,  for  fifteen  tons  of  hay  at  $15  per  ton, 
and  the  second  for  $225,  mone^  had  and  re- 
ceived; the  biU  of  particulars  being  for  money 
received  for  fifteen  tons  of  bay  at  f  16  per  ton. 

The  evidence  for  the  plaintiff  was  substan- 
tiallT  as  follows: 

Cnarles  B.  Patton  testified:  in  summer  of 
1883,  I  was  a  member  of  the  firm  of  C.  B.  Pat- 
ton  &  Co.;  my  partner  being  P.  J.  Daly.  We 
bad  a  lease  of  liOng  Island  and  ran  the  hotel 
there  for  the  summer;  also,  cut  and  baled' 
the  hay  grown  on  the  island.  Sometime  in 
September  I  called-  at  defendant's,  a  bay  deal- 
er's place  in  Boston,  and  saw  a  young  man  in 
cha^;  told  him  that  our  firm  bad  some  hay 
we  wanted  sold ;  he  said,  "All  right;  send  it 
along  and  we'll  sell  it  at$l  per  ton,  commission." 
We  sent  111  bales  by  Scott  &  Bridges'  team, 
4ind  I  superintended  the  delivery  of  it  and  was 
there  all  the  time,  and  we  paid  the  teaming ; 
afterwards  I  saw  Mr.  Bel),  the  defendant ;  he 
aiUd  he  had  got  the  hay  and  that  the  arrange- 
ment I  made  with  the  young  man  was  all  right 
about  selling  it  for  $1  per  ton ;  he  said,  also,  that 
he  had  sent  his  own  team  over  and  got  thirteen 
bales,  weighing  IJ  tons.  That  made  124  bales 
altogether,  delivered  to  him.  The  hay  was 
baled  at  Long  Island,  under  my  supervision  and 
■direction;  it  was  baled  so  as  to  weigh  eight  bales 
to  the  ton.  I  have  been  buying,  selling  and  cut- 
ting hay  for  fifteen  or  twenty  years;  was  in  the 
hay  business  for  years,  in  Louisville,  Ey.,  and 
have  handled  as  much  bay  as  any  man  of  my 
age.  Cut,  buyand  sell  hay  now,  at  my  farm 
in  Walpole.  This  bay  was  worth  aboul  $17 
per  ton.  After  the  hay  was  sent,  I  called  on 
Bell  two  or  three  times  for  an  account ;  the  last 
time  I  called.  Bell  told  me  that  the  hay  was  not 
all  sold.  I  went  to  the  storehouse  and  a  little 
lot  of  loose  hay  was  shown  me.  It  was  not  our 
bay;  I  eaw  none  of  ours  there.  At  one  of  my 
visits  to  Bell's  store,  I  saw  him  sell  one  small 
lot  at  the  rate  of  $1*7  per  ton,  and  anotlier  small 
lot  at  the  rate  of  $18  per  ton.  Bell  said  he  was 
getting  pretty  good  prices  by  selling  it  in  smalt 
lots.  I  nerer  could  get  an  account  from  Bell 
ahotU  the  hay.  There  never  was  any  question 
raised  about  the  amount  of  hay  he  got  until 
yesterday,  when  be  claimed  that  he  only  re- 
ceived 111  bales.  I  told  him  I  thought  he  was 
mistaken;  that  he  had  not  credited  me  with  the 
thirteen  bales  he  took  by  bis  own  team. 
XASB  a.  a.  R.,  v.  I  i 


Patrick  J.  Daly  testified:  was  a  partner  with 
0.  B.  Patton,  as  C.  B.  Patton  &  Co.  Leased 
Long  Island  for  summer  of  1883;  ran  the  hotd 
and  cut  bay  there.  Bell  was  at  the  island  several 
times  during  summer.  I  was  introduced  to  him 
by  Mr.  Patton,  as  bis  partner.  Large  sign,  six- 
teen feet  long,  over  landing,  "I^ng  Island 
House,  C.  B.  Patton  &  P.  J.  l)aly."  Hay  was 
baled  at  the  inland;  was  there  in  early  part  of 
baling;  bales  weighed  250  pounds.  Was  then 
taken  sick.  Know  nothing  about  delivery  of 
hay  to  defendant.  In  November,  called  a  num- 
ber of  times  on  defendant  for  account.  Never 
could  get  one.  On  December  5,  rendered  ds- 
f endant  a  statement  for  124  bales  of  hay;  a  copy 
of  which  is  as  follows: 

"Boston,  Dec.  6,  1888. 

Mr.  John  BeM,  Dr.  to  C.  B.  Patton  &  P.  J. 
Daly,  copartners,  doing  business  under  the 
name  of  C.  B.  Patton  &  Co.  To  124  bales  of 
hay  consigned  to  you,  for  sate  on  commission 
of  $1  per  ton,"  and  asked  for  settlement.  He 
made  no  objection,  but  said  he  hadn't  sold  all 
the  hay.  After  that,  and  before  this  suit  was 
begun,  I  called  on  him  again,  and  couldn't  get 
any  account.  He,  defendant,  said  the  hay  was 
all  sold,  but  there  were  a  few  small  accounts 
he  hadn  t  collected  yet. 

The  defendant  was  present  at  the  trial  but 
did  not  testify,  and  offered  no  evidence. 

At  the  close  of  the  plaintiffs'  case  the  defend- 
ant asked  the  court  to  rule  that  upon  all  the  evi- 
dence the  plaintiffs  could  not  mamtain  their  ac- 
tion, but  the  court  declined  so  to  rule»  and  the 
defendant  excepted. 

The  defendant  objected  to  the  admission  of 
the  testimony  of  Patton,  as  to  the  market  value 
of  the  hay,  but  the  objection  was  overruled, 
and  the  defendant  excepted. 

The  defendant  requested  the  court  to  rule 
that  the  plaintiita  could,  in  no  event,  recover  a 
sum  in  excess  of  $14  per  ton,  but  the  court  de- 
clined  so  to  rule,  and  the  defendant  excepted. 

The  court  fouudforthe  plaintiffs,  and  assessed 
damages  in  the  sum  of  $225  and  interest  from 
the  date  of  the  writ,  maiung  in  all,  $244.12. 

Messrs.  Lorln^  ft  I<orinf^,  for  defendant : 

Tiie  action  upon  the  first  count  cannot  be 
maintained  upon  the  evidence,  as  the  hay  was 
not  sold  to  the  defendant,  but  consigned  to  the 
defendant  to  be  sold  on  commission.  Ayres  v. 
Ste^er,  7  Met.  45;  Hull  v.  Sicltardaon,  4  Qx&y, 
598;  Brown  v.  Sollnw^,  4  Gray,  104. 

It  cannot  be  maintained  on  the  second  count, 
because  it  does  not  appear  that  defendant  liad 
actually  received  the  money  when  the  action 
was  commenred.  Woodbury  v.  Jones,  8  Gray, 
281;  Bartlettv.  BramhaU,  3 Gray,  257. 

The  defendant  was  entitled  to  a  reasonable 
time  in  which  to  sell  the  hay  and  collect  the 
money,  and  if  he  was  acting  with  due  diligence 
and  sKiU,  and  in  good  faiui,  he  would  not  be 
liable  to  suit.  The  suit  cannot  be  maintained 
in  this  form  of  action,  if  in  any.  Torrey  v. 
Bryant,  16  Pick.  530;  Gorman  v.  Wheeler,  10 
Gray.  362. 

The  defendant  is  only  liable  on  the  second 
count  tw  the  money  actually  received  by  him, 
and  not  the  market  value  the  hay,  hecause 
if  the  defendant  acted  in  good  faith,  and  there 
is  no  evidence  that  he  did  not,  and  sold  the  hay 
for  more  or  less  than  the  market  value,  he  was 
aimply  accountable  for  t^e  anumx^^B^-^tually 
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received.  BartUtt  BramhuU,  8  Gray,  360 ; 
Woodbuni  V.  Jonet,  8  Oray,  861;  iSAau)  Y.Beeket, 
7Cusl).  448. 

Under  the  law  mercbant  the  defendant  had  a 
right  to  sell  for  cash  or  on  time.  Qoodmow  t. 
Tpier,  7  Mass.  86-46;  Hapgood  v.  Batcheller,  4 
Met.  678. 

Another  question  here  is,  whether  the  defend- 
ant, having  sold  a  part  or  the  whole  of  the  bay, 
and  having  received  apart  (how  much  does  not 
appear)  and  not  the  whole  of  the  money  for  the 
same,  u  liable  on  the  second  count.  We  sub- 
mit that  he  is  not  liable;  If  he  is,  he  is  onlv  liable 
for  nominal  damages,  aod  the  case  should  have 
been  seat  to  an  auditor  to  ascertain  damages. 
OutUr  V.  Rand,  8  Cush.  91. 

Defendant  ought  to  have  rendered  an  account, 
but  should  the  court  deem  him'neeligent  in  this 
respect,  we  claim  that  for  this  negligence  no  ac- 
tion for  money  had  and  received  can  be  main- 
tained against  him,  but  only  an  action  for  a 
failure  to  account.  Torrey  v.  Bryant,  16  Pick. 
MO  :  Woodbury  v.  Joneg.  supra. 

Meura.  CoUina.  Bnrke  &  GriiBn.  for 
plaintiffs: 

Patton  was  shown  to  be  sufflcientlr  qualified 
to  testify  as  to  the  market  value  to.  the  .bay. 
LateUm  v.  Chate,  108  Mass.  888. 

The  decision  of  the  Judge  below  upon  the 
admissibility  of  a  witness  as  an  expert  is  con- 
cluMve,  if  all  the  evidence  is  not  reported. 
Qttinsigammd  ^nk  v.  Hol^,  11  Oray.  860. 

C.  Allem  J.p  delivered  the  opinion  of  the 

court : 

The  evidence  was  amply  sufficient  to  support 
the  second  count.  It  tended  to  show  that  the 
defendant  received  a  little  over  fifteen  tons  of 
hay  to  sell  for  the  plaintiffs  on  a  commission  of 
$1  per  ton;  that  the  nay  was  worth  about  |17  per 
ton;  that  the  defendant  sold  one  smati  tot  of  it 
at  the  rate  of  $17  per  ton,  and  another  small  lot 
at  tiie  rate  of  $18  per  ton  ;  that  he  said  he  was 
getting  pretty  good  prices  by  selling  it  in  small 
lots;  ^t  at  another  time  he  said  that  it  was  all 
sold  but  that  there  were  a  few  small  accounts 
he  bad  not  then  collected,  and  that  the  plaintiff 
Patton,  never  could  get  an  account  from  the  de- 
fendwt  of  thehay;  it  alsoappearedthatthede- 
fendant  was  in  court,  but  did  not  testify  and 
offered  no  evidence.  Now  from  this  it  might 
well  be  inferred  that  he  had  received  as  much 
as  $16  a  ton,  besides  his  commfsGBOn,  for  fifteen 
tons. 

Nor  can  we  see  that  it  was  the  duty  of  the 
Judge  to  reject  Patton's  opinion  of  the  value  of 
the  hay.  Even  if  Patton's  qualifications  were 
doubtful,  we  should  be  slow  to  revise  the  decis- 
ion of  the  Judge;  but  that  decision  appears  to 
have  been  correct 

Shxqttiota  overruled. 


Allen  hOOKet  al. 

V. 

Caroline  M.  LUCE. 

1.  In  pr<iMediiifl'a  by  scire  &ela«(  to 

procure  a  new  execution  B,KB.\nmt  tbe 
goods  and  estate  of  a  decedent  where 
ezeeutlon  had  been  issued  and  levied 
for  the  full  amount  of  the  judgment 
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and  costs,  snch  levy  was  InvaUd,  not 
upon  the  ground  that  the  Judgment  was 
void,  but  upon  the  ground  thatexectitiam 
was  issued  aeainsi  the  estate  for  the 
costs  and  the  levy  was  void. 
2.  The  teelmlcal  objection  that  judg- 
ment is  for  a  less  sum  is  one  which  can- 
not liarm  defendant  and  can  be  cured 
by  plaintiff  remitting  the  amount  of  the 
costs. 

8.  Such  remlttltor  may  be  entered  aa 
well  afler  Jndnient  as  before,  in  the 
court  where  the  cause  remains,  and 
when  entered  operates  as  an  amend* 
ment  of  the  Jadement;  and  this  obviates 
the  objection  that  the  exeontion  does 
not  pursue  the  judgment. 

(Dukes  Decided  January  8.  isai) 

ON  report. 
8eire  faeiat. 
Petition  for  issuance  of  a  second  execution. 
OrnjUed. 

Petition  for  a  writ  of  icire  facias,  brou^t 
before  Jeremiah  Pease,  by  Allen  Look,  James 
F.  Cleveland,  Caroline  W.  Nickerson,  Sanh 
C.  Vincent,  Oeorge  West  and  Beriah  T.  Hill- 
man,  to  obtain  new  executions  upon  a  judg- 
ment recovered  by  them  and  Jared  Vincent  and 
William  P.  Bodfish  now  deceased,  on  July  1, 
1883,  before  said  Pease  as  trial  Justice,  against 
'Caroline  M.  Luce  as  administratrix  of  the  goods 
and  estate  of  Theodore  Luce,  deceased,  in  an 
action  commenced  after  the  death  of  said  Theo- 
dore, upon  a  demand  due  from  him  in  his  life- 
time. The  case  came  to  the  superior  court  by 
appeal. 

At  the  hearing  it  appeared  that  Theodore 
Luce  died  in  18'ra,  and  that  the  defendant  was 
duly  appointed  as  administratrix  of  bis  goods 
and  estate  and  gave  notice  of  her  appointment 
more  than  two  years  before  April  10,  1884,  the 
date  of  the  petition  for  §are  fadoji,  but  less 
than  two  years  before  June  IS,  188S,  the  date 
of  the  suing  out  of  the  writ  in  the  original 
action. 

Tbe  petitioners,  with  said  Jared  Vincent  and 
William  P.  Bodfish.  on  July  1. 1882,  recovered 
judgment  before  said  trial  justice  upon  a  de- 
mand due  from  said  Theodore  Luce  m  his  Ifif^ 
time  and  sued  after  his  death. 

On  July  5, 188S,  an  execution  issued  on  said 
judgment,  in  common  form,  for  the  damages 
and  costs  of  suit,  together  amoimting  to  $115.46, 
comqianding  the  levy  of  said  sum  of  the  mone^ 
of  the  said  Theodore  Luce,  deceased,  or  of  his 

Cs  and  chattels,  lands  or  tenements,  in  the 
s  of  the  said  Caroline  M.  Luce,  adminis- 
tratrix as  aforesaid. 

On  August  12, 1882,  this  execution  was  dulv 
levied  on  lands  claimed  by  the  judgment  cred- 
itor to  be  the  real  estate  of  said  Theodore  Luce, 
the  record  title  to  which  stood  in  the  name  of 
said  Caroline  M.  Luce,  the  creditors  receiving 
seisin  and  possession  of  said  lands  from  tbe  of- 
ficer in  full  satisfaction  of  the  execution,  which 
with  the  levy  and  proceeding  thereon  was  re- 
corded in  the  regisby  of  deraa  and  returned  to 
said  trial  justice  on  September  2, 1882. 

On  April  27,  1888,  the  judgment  creditors 
brought  their  writ  of  entry  against  Caroline  M. 
Luce,  torecoverthe  lands  so  levied  upon.whidi 
writer  entryis1^e,a^^n@^;^^Mi«. 
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340,  «f  mq.;  and  after  that  decisioQ  the  judg- 
ment  creditorB  became  ooDsuit  in  said  action 
and  peid  costs,  and  said  Jared  Vincent  and 
William  P.  Bodftsb  havinedied,  the  petitioners, 
who  are  the  surviving  judgment  creditors,  sug- 
gested said  deaths  to  said  justice,  who  entered 
a  memorandum  of  said  suggestion  upon  the 
original  record,  and.  thereupon  the  petitioners 
on  April  10,  1884,  sued  out  this  writ  of  tcire 
faeias,  claiming  to  liave  two  executions,  one  for 
said  damaces,  ac;ainst  the  estate  of  said  de- 
ceased, and  another  for  said  costs,  against  the 
dfifeniUnt,  Ouoline  M.  Luce,  personallT. 

Upon  Uie  foregoing  facts,  the  defendant 
asked  the  court  to  rule  that  the  writ  of  teire 
facias  was  barred  by  the  two  years  Statute  of 
Limitations  in  favor  of  executors  and  adminis- 
trators, and  that  an  execution  must  follow  the 
record  and  the  Superior  Court  has  no  power  to 
divide  or  change  the  record  of  the  trial  justice 
and  by  that  record  no  execution  could  legally 
issae.  and  that  no  execution  had  ever  i»ued 
upon  the  original  judgment,  and  that  no  exe- 
cution could  now  be  ordered  to  issue  thereon 
either  for  damages  or  for  costs;  and  the  plaint- 
iffs asked  the  court  to  order  execution  to  issue 
for  the  petitioners  for  said  sum  of  $106  dam- 
ages a^nst  the  moneys,  goods  or  chattels, 
lands  or  tenements  of  said  Theodore  Luce  in 
tbe  hands  of  said  Caroline  M.  Luce  as  adminis- 
tratrix, and  also  to  order  another  execution  for 
said  sum  of  $9.46  against  the  goods  and  estate, 
etc.,  of  said  Caroline  M. 

The  court  ruled  upon  the  foregoing  facts  that 
it  was  not  required  to  And  for  the  defendant,and 
that  the  petitioners  were  not  entitled  to  have  a 
new  execution  for  said  costs,  and  were  entitled 
to  have  a  new  execution  as  prayed  for  said  sum 
of  $106  damages,  against  the  estate  of  said  de- 
ceased in  the  liandfi  of  said  defendant  as  ad- 
minfaAratrix,  and  ordered  such  execution  for 
damage  to  issue  accordingly;  and  thereupon 
reported  the  case  to  the  Supreme  Judicial 
Court  tor  its  detemuDation. 

Mr.  O.  G.  M .  DnnluuB,  for  petitionas: 

The  petitionen  claim  that  this  writ  is  not 
barred  by  the  statute.  The  statute.  P.  S.  ch. 
186,  §  9  is  that  no  executor  or  administrator 
shall  be  held  to  answer  to  the  suit  of  a  creditor 
of  the  deceased,  unless  such  suit  is  commenced 
within  two  years  from  the  time  of  his  giving 
bond,  etc. 

Dane.  Abr.  ch.  190,  art.  1,  g  8,  says,  speak- 
ing of  «eifv /a«£a«.*  "It  is  sometimes  a  new  ac- 
Gaa  and  sometimes  a  mere  continuation  of  the 
fbnner  action;  on  a  judgment,  it  is  always  such 
acotttinuation."  In  ^  8,  be  says:  "It  is  not 
properly  an  action,  but  the  mere  continuation 
of  an  action,  whenever  it  Is  used  to  carry  into 
effect  a  former  judgment  against  a  party  to 
it,"  etc. 

In  Wrighfs  Extt.  v.  Nutt,  1  T.  R.  888, 
•ei.  /a.,  to  obtain  execnlJon  was  held  not  to  be 
t  new  action,  but  only  a  continuation  of  a 
former  one. 

In  Wolf  v.  I^nsford,  4  Ohio,  397,  it  is  said: 
"A  geire  facicu  to  revive  a  judgment  is  only  a 
coDtinnation  of  the  former  suit,  and  is  not  an 
original  proceeding." 

Abo,  8  Bouv.  Law  Diet.  499.  says  of  teire 
fiuia*  to  revive  a  judgment  and  obtain  execu- 
tion  thereon,  that  it  is  merely  a  continuation  of 
ft  former  suit  when  founded  on  a  judgment. 
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P.  S.  ch.  186,  §  12,  that  "the  plaintiff  may 
commence  a  new  action  •  •  •  within  one 
year,"  etc.,  implies  tliat  the  limitation  of  two 
years  is  for  commencing  new  actions,  and  not 
for  a  supplementary  process  like  a  $eire  frieiaa 
to  obtain  an  execunra  on  a  judgment  rendered 
in  a  suit  begun  within  said  two  years. 

Remedial  statutes  are  to  be  construed  bene- 
ficially so  as  to  advance  the  remedy.  PBrrg  t. 
Perry,  2  Gray,  880. 

The  aeire  facias  KB,  remedial  proceeding  and 
ought,  if  possible,  to  be  advanced,  especially 
since  the  petitioners  have  not  beoi  guilty  of 
laches,  and  the  necessity  for  it  arose  from  a  pro- 
ceeding in  the  former  execution  which  was  ap- 
parently authorized  by  the  language  of  the  stat- 
ute. See,  186,  Mass.  249,  et  acq.,  and  P.  8.  ch. 
172,  §  55. 

The  petitioners  claim  that  upon  the  record  of 
the  trial  justice  executions  can  legally  issue. 
The  provisions  of  chapter  166,  P.  &.£>  not  direct 
what  the  form  of  the  judgment  shall  be;  ther 
only  specify  against  what  the  executions  shall 
run. 

In  Hampton  v.  Lyman,  9  Mass.  19,  the  court 
says:  "  Probably,  on  suggestion  made  to  the 
court,  of  the  death  of  one  of  the  creditors  in  a 
lodgment,  execution  would  be  ordered  to  issue 
In  the  name  of  the  survivors  only."  In  that 
case  the  execution  did  not  strictly  pursue  the 
judgment. 

Dane,  Abr.  ch.  190,  art.  8,  §  11:  "  The  death 
ought  to  be  suggested  on  the  record,  then  ex- 
ecution against  uie  survivors." 

Same,  art.  4,  §  12:  "Judgment  againstthree 
defendants;  one  died,  Kire  facias  against  the 
two  survivors."  By  parity  of  reasoning,  in  case 
of  judgment  in  favor  of  several  plaiiraffs,  and 
some  c»e.  scire  faeias  should  issue  in  name  of 
the  survivors. 

The  officer  made  an  error  in  the  proceeding 
by  including  in  the  levy  more  than  he  was  war- 
ranted by  law  to  do,  so  that  the  estate  levied  on 
could  nbt  be  held  thereby;  and,  therefore,  the 
the  case  fa  brought  under  g  S8.  cb.  172,  P.  6. , 
so  far  as  the  execution  for  damages  is  con- 
cerned, and  under  g  17.  ch.  171,  P.  S.,  so  far  as 
it  relates  to  execution  for  costs. 

But  if,  on  the  other  hand,  the  execution 
which  issued  was  whoUv  void,  then,  under  g 
17,  ch.  171,  we  are  entitled  to  our  scire  facias 
to  obtain  one  execution  for  the  damage  and  an- 
other for  the  costs,  on  the  ground  that  the  judg- 
ment remains  uns^isfied  alter  the  expirmon  of 
the  time  for  taking  out  execution. 

Mr.  H.  K.  Braley,  for  defendant : 

JHoTtotk,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  scire  facia*,  to 
obtain  a  new  execution  upon  a  judgment  of  a 
trial  justice,  brought  under  the  Pub.  Stat.  eh. 
172,  ^  53.  Tlie  ori.^inal  writ  was  against  the  de- 
fendant a3  administratrix  of  the  estate  of  The- 
odore Luce.  The  trial  Justice  rendered  a  judg- 
ment that  "The  plaintiffs  recover  a»ilnst  the 
goods  and  estate  of  the  said  Theodore  Luce,  de- 
ceased. In  the  hands  of  the  said  Caroline  M. 
Luce,  administratrix  as  afimsaid,  the  sum  of 
$106  damages,  and  costs  of  suit  taxed  at  $9.46 
cents." 

An  execution  for  said  damage  andxosts,  run- 
ning against  the  estate.  [^iqf4:fl@aai^^ 
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upon  the  estate  of  Theodore  Luce  for  its  full 
amount.  It  was  held  in  Look  t.  Luee,  1S6  Mass. 
349,  that  such  levy  was  invalid,  upon  the 
ground,  not  that  the  judgment  was  void  but 
that  the  execution  issued  against  the  estate  for 
the  costs  was  illegal,  and  the  levy  of  such  exe- 
cution was  void. 

In  view  of  the  provisions  of  the  statutes  dis- 
cussed in  Look  v.  Luee,  vM  gupra,  it  was  irreg- 
ular for  the  trial  justice  to  render  a  judgment 
against  the  estate  for  costs,  but  this  does  not 
make  the  judgment  void.  JSbn/jf  t.  C(Ul,  16 
Mass,  530. 

The  defendant  now  contends  that  the  order 
of  the  Superior  Court,  tliat  execution  should 
issue  against  the  estate  for  the  damages,  is  er- 
roneous, because  such  execution  would  not  con- 
form to  the  judgment. 

The  respect  in  which  It  fails  to  pursue  the 
judgment  is  that  it  is  for  a  less  sum,  a  differ- 
ence which  cannot  harm  the  defendant.  But 
this  technical  difficulty  can  be  cured  by  the 
plaintiff's  remitting  the  amount  of  the  costs, 
and  thus  substantial  justice  will  be  done. 

A  remiUiiur  may  be  entered,  as  well  after 
judgment  as  before,  in  the  court  where  the 
cause  remains.  Hemmemeay  v.  Micksa,  4  Pick. 
497;  ffutehiMonv.  Ch'omn.wmiaa.  2^1.  Such 
remittitur,  when  entered  will  operate  as  an 
amendment  of  the  judgment,  and  thus  obviate 
tiie  objection  that  the  execution  does  not  pur- 
sue th<3  judgment. 

We  are  oi  opinion  that,  in  this  case,  justice 
lequiiesthai  the  plaintiffs  should  have  the  right 
to  enter  such  remittitur;  and  that,  upon  their 
doing  BO,  an  execution  should  issue  against  the 
estate  for  the  damages  awarded  by  the  judg- 
ment. 

Ordered  tuxordingly. 


James  H.  PRE8T0N  et  ai.  • 

V. 

William  A.  ETTER. 

1.  The  clause  of  »  eompoaitlon  deed,  by 

which  the  signing  creditors  aOTeed  to 
discharge  the  debtor  fVom  all  indebt- 
edneas*  must  be  construed  in  connec- 
tion with  other  parts  of  the  deed,  and 
be  limited  so  hs  to  embrace  only  debta 
wiUiin  the  declared  intention  of  the 
parties, 

2.  Where  the  scheme  of  the  compo- 
sition was  to  ffive  to  each  creditor 
notes  of  the  debtor  indorsed  by  his 
wife  to  the  amount  of  thirty  per  cent 
of  the  several  debts,  the  trusteee  being 
authorized  to  pay  these  notes  and  noth- 
ing more.  »  note  received  from  the 
deotor  indorsed  by  hia  wife  for  the  bal- 
ance of  a  book  aoeountt  and  not  in- 
cluded in  the  notes  provided  for,  under 
the  compositiou  deed,  is  not  released 
or  barred  bytbecompoBitiondeed. 

{Bristol— Detdded  Januair  8,  UflS.) 

ON  defendant's  exceptions.  Overruled. 
Suit  on  a  note  given  by  defendant  and  in- 
dorsed by  his  wife,  payable  about  thirteen  dajw 
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after  the  execution  of  an  assignment  to  credit- 
ors and  release  by  creditors  of  all  indebtedness 
on  payment  of  notes  given  for  thirty  per  cent 
of  his  indebtedness  but  given  prior  to  making 
of  the  deed  of  trust. 

Mr.  S.  M.  Thomas,  for  defendant: 

Was  this  instrument  broad  enough  in  its 
terms  to  cover  this  note?  This  question  must 
depend  upon  the  construction  of  the  written 
instrument  itself.  We  cannot  look  elsewhere 
for  the  intention  of  the  i)arties.  Biee  v.  Woods, 
21  Hck.  34. 

The  fact  that  the  plaintiffs  did  not  consider 
the  note  was  included,  has  no  bearing  upon 
tlie  question.  A  party  cannot  be  allowed  to 
explain  what  his  intent  was  in  the  matter,  it  is 
purely  a  question  of  law.  Deiand  v.  Ama- 
bur»  W.  S  G.  Mfg.  Co.  7  Pick.  244. 

It  is  not  a  question  of  intent  but  a  question 
of  construction,  and  where  general  words  are 
used  they  are  to  be  construed  most  strongly 
against  the  releasor.  Dunbar  v.  Dunbar,  5 
Gray,  105. 

In  order  that  a  release  of  all  demands  should 
be  a  release  of  any  particular  demand,  it  is  not 
necessary  that  the  particular  demand  should 
have  been  in  the  mmds  of  the  parties  at  the 
time.   Hyde  v.  Baldwin,  17  Pick.  807. 

If  the  defendant  had  been  the  indorser  of 
this  note  instead  of  the  maker,  this  release 
would  not  protect  him.  His  liability  would 
not  become  a  debt  until  these  events  happened. 
And  as  these  events  would  happen  subsequent 
to  the  release,  it  (wuld  not  be  said  that  at  the 
date  of  the  release  he  was  owing  a  debt  That 
is,  the  fact  that  he  was  a  debtor  or  would  be- 
come such,  was  not  fixed  and  certain,  at  that 
time.    Hamblen  v,  Ratigan,  119  Mass.  155. 

But  in  this  case  bis  liabilitr  was  fixed  and 
certain.  The  very  ground  of  their  action  is 
this  contract,  which  antedates  the  release;  it 
is  a  debt  fixed  and  certain  as  distinguished 
from  a  liabiUty.   MaaU^a  v.  Bai^fim,  avfra. 

The  exact  question  was  decided  in  the  case 
of  Foniiout  V.  Duf^fKng^,  69  Ind.  31.  The 
holder  of  a  note  sued  the  indorser;  the  defoise 
was  a  release  by  the  holder  to  the  maker  by  s 
deed  of  assignment,  and  so  a  release  of  the 
indorser;  the  wonl  debts  was  used  in  the  lo- 
strument  instead  of  indebtedness  in  our  case; 
the  answer  to  this  defense  was  that  the  note 
was  not  payable  at  the  time  of  the  release. 

Has  the  operation  of  this  instrument  been 
cut  down  in  any  way  by  the  plainti^  so  as  to 
let  this  note  out? 

The  fact  that  Durgin  used  a  seal  in  signing 
their  name  lias  no  bearing  on  the  case,  be- 
cause a  seal  is  not  necessary  to  an  instrumoit 
of  this  kind  when  other  creditors  sign.  Far- 
rington  v.  Hodgdon,  119  Mass.  4S7. 

Also,  when  a  seal  is  used  and  is  not  neces- 
sary, it  is  considered  as  having  no  binding  ef- 
fect, a  Greenl.  Ev.  g  61,  n.  Wood  v.  Au- 
burn d  a.  R.  B.  Co.  8  N.  Y.  160. 

The  amounts  set  against  the  different  signa- 
tures are  nowhere  mentioned  or  referred  to  in 
the  body  of  the  instrument.  The  agreement  is 
to  sign  off  all  their  indebtedness,  not  a  part  of  it 
nor  such  parts  of  it  as  they  shall  set  o|^)osite 
their  names.    Fowler  v.  Perley,  14  Allen,  IB. 

It  does  not  hold  him  bound  for  any  indebt- 
edness that  is  not  in  his  hands  at  die  time  <tf 
signhig.  althoi|^,.^^fl@^^^  opposif 
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his  name  would  Indicate  that  such  Indebted- 
neas  was  still  in  hie  hands.     Fowler  v.  Ptrley, 

The  law  does  not  allow  a  creditor  to  trans- 
fer any  part  of  such  indebtedness  after  signing 
the  instrument  so  Uiat  a  party  to  whom  it  is 
transferred,  not  signing  the  instrument,  could 
collect  the  whole  of  such  indebtedness,  and 
then  come  in  for  his  full  percentage  on  the 
balance.  FarHiigtony.  Hodgdon,\\9aLbBSi.4S^. 

Has  the  operation  of  tlUs  instnmient  been 
cut  down  in  any  way  by  any  act  done,  or 
neglected  to  he  done,  by  the  defendant  so  as  to 
m&e  him  still  liable  on  this  note? 

His  acts  of  commission  or  omission  cannot 
enlarge  the  rights  of  the  creditor  as  against  the 
debtor,  or  the  rights  of  the  debtor  as  against 
the  creditor.    Btgettm  y.  BalSwia,  1  Gray,  248. 

A.n  absolute  refusal  to  take  less  than  100 
cents  on  the  dollar,  was  a  waiver  by  the  plaint- 
iGFs  of  any  tender  of  settlement  notes.  The 
law  does  not  require  idle  and  useless  cere- 
moniea  Farrington  t.  Ilodgdon,  119  Mass. 
458;  CarpeiOer  v.  IIokonA,  105  Mass.  281,  265; 
CuHU  V.  AtpinieaU,  114  Mass.  198;  We^  t. 
Ffatt,  137  Mass.  870;  Oaliin  v.  Collin*,  128 
Mass.  597. 

What  is  the  effect  of  this  instrument  upon 
the  rights  of  the  plaintiffs  to  recover  upon  this 
note? 

The  legal  effect  of  this  instrument,  so  far,  is 
in  the  nature  of  a  mortgage  for  the  security  of 
debts.    Bigelmr  v.  Baldxcin,  1  Gray,  247. 

If  a  party,  for  a  consideration,  agrees  or 
covenants  that  he  will  release  a  right,  this  takes 
effect  as  a  release  at  once.  Tuekerman  v. 
yewhaU,  17  Mass.  685. 

There  was  do  other  act  of  the  creditors  in 
this  case,  in  the  way  of  a  release  to  the  deiend- 
ant,  not  even  by  the  plaintiffs  in  regard  to  their 
other  claim  which  they  admit  they  released; 
showing,  that  neither  they  nor  any  other 
creditors  considered  any  other  act  necessary  to 
constitute  a  release,  but  that  this  instrument 
was  in  itself  an  absolute  release  on  their  part. 
Tufkerman  v.  Newhall,  tupra;  Btgdow  v. 
Balditin,  mtpra. 

If  the  terms  of  the  instrument  no  pio- 
vtsjoQ  IS  made  as  to  time  and  manner  for  any 
further  act  to  be  done  by  the  creditor  in  the 
way  of  a  release,  tlie  instrument  itself  is  con- 
sidered an  absolute  release.  Tuekerman  v. 
Newhall. 

Wbao  the  creditors  covenant  or  agree  that 
they  will  receive  their  proportions  and  release, 
they  mean  that  they  do  release  because  the 
ftmd  fnnn  which  th{^  are  to  be  paid  is  already 
transferred.  Id. 

The  accord  and  satisfaction  effected  by  this 
instrument,  viz. :  the  agreement  to  accept  cer- 
tain property  and  covenants  in  satisfaction  and 
dischar^  of  the  defendant's  indebtedness  to 
the  plaintiff,  is  a  good  legal  defense  and  bar  to 
this  action  and  such  should  have  been  the 
ruling  of  the  court.  Bigeloa  v.  Baldwin,  mpra. 

Mr.  Ifa  £.  White,  for  plaintiffs. 

Morton.  Ch.  J.,  delivered  the  opinion  of 
die  court: 

The  defendant  contends  that  the  compo- 
dtion  deed  signed  by  the  plaintiffs  is  a  bar  to 
the  suit.  By  this  deed,  which  was  dated  De- 
cember 18,  1888,  the  defendant  conveyed  his 
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stock  in  trade,  and  other  properly,  to  trustees, 
"In  trust  for  the  following  purposes,  namelv: 
that  they  shall  sell  and  dispose  of  such  goods 
and  ctiatteU,  and  collect  said  book  accounts, 
and  apply  the  proceeds  to  tlie  payment  of  cer- 
tain promissory  notes  given  to  said  creditors, 
and  Indorsed  bv  Jessie  S.  Etter,  his  wife,  on 
thirty,  sixty  and  ninety  days'  time,  making  in 
all  Oiirty  cents  on  each  dollar  owed  by  said 
Etter  to  said  several  creditors,  being  ten  per 
cent  thereof  in  thirty  days,  ten  per  cent  thereof 
in  six^  days,  and  ten  per  cent  thereof  in  ninety 
days  from  this  date.  Then,  after  the  payment 
of  said  notes  as  aforesaid,  to  deliver  up  to 
said  Etter  all  that  may  remain  of  said  goods, 
chattels,  and  book  accounts,  to  have  and  to 
hoM  the  same  to  said  Etter,  and  his  heirs  and 
assigns,  to  their  own  use  and  behoof,  dis- 
charged of  said  trust,  said  creditors  hereby 
agreeing  to  grant  said  Etter  a  full  discharge 
from  all  indebtedness,  upon  the  payment  of  said 
notes  OS  aforesaid." 

The  several  creditors  of  Etter  signed  this 
deed,  placing  against  their  names  respectively 
the  amount  of  Uteir  debts  on  account  of  which 
they  had  received  the  notes  of  Etter  indorsed 
by  his  wife,  to  the  amount  of  thirty  per  cent. 

The  plaintiff  signed  it  by  an  attorney,  and 
against  their  signature  was  the  sum  of  f  108.41, 
which  was  the  amount  of  a  book  account  due 
them,  not  including  the  note  in  suit.  For  this 
amount  they  had  received  notes  of  Etter  in- 
dorsed by  bis  wife,  but  they  never  received  any 
such  notes  for  thirty  per  cent  of  the  note  in 
suit. 

The  clause  of  the  composition  deed  by  which 
the  signing  creditors  agree  to  discharge  Etter 
from  all  indebtedness,  must  lie  construed  in  con- 
nection with  other  parts  of  the  deed,  and  we 
think  must  be  limit&l  so  as  to  embrace  only 
debts  which  are  within  t^  scope  of  the  earlier 
parts  of  the  deed,  and  are  thus  shown  to  be 
within  the  intention  of  the  parties. 

The  scheme  of  the  onnposition  was  to  ascer- 
tain ilrpt  the  debts  due  the  several  creditors 
which  they  were  willing  to  release  and,  as  a 
preliminary  to  the  deed  taking  effect,  to  give 
to  each  creditor  notes  of  Etter  indorsed  by  his 
wife,  to  the  amount  of  thirty  per  cent  of  the 
several  debts.  The  trustees  were  authorized 
to  pay  these  notes,  and  nothing  more.  The 
part  of  the  deed  which  creates  the  trust  and 
indicates  the  purpose  and  scope  of  the  settle- 
ment, clearly  looks  only  to  such  debts  as  are 
specified  against  the  several  signatures  of  the 
creditors,  ror  thirty  per  cent  of  which,  notes 
had  been  given;  and  we  are  of  opinion  that,  by 
the  fair  construction  of  the  whole  Instrument, 
the  agreement  of  the  creditors  to  discharge  the 
defendant  from  all  indebtedness  includes  only 
the  debts  which  come  within  the  scope  of  the 
trust,  and  for  the  release  of  which  the  creditors 
have  received  the  notes  named  in  the  compo- 
sition deed. 

It  is  not  contended  that  there  was  any  fraud 
or  concealment  on  the  imrt  of  the  plaintiffs; 
and  we  are  of  opinion  that  the  note  in  suit  is 
not  released  or  barred  1^  the  composition  deed. 

SxeqitionM  owrruled. 
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James  McOANN 

WiUiam  A.  mLINOHAST  €t  al. 

AdeelmrationfordamageslbraiiMaaiilt 
committed  by  a  servant  of  defendant 
is  bad  on  demurrer,  unless  it  alleges  that 
tbe  assault  was  committed  by  the  serr- 
ant  while  acting  within  the  seope  of 
his  emplojn&ent. 

(Brtetol  Dedded  November  2.  1885.) 

ON  demurrer  to  declaration.   Judgment  for 

Action  for  damages.  The  material  portion 
of  the  declaration  is  as  follows  :  "  And  the 

ftlalntiflsays  that  on  the  26th  day  of  December, 
ast  past,  the  defendants'  servant,  George  Bai- 
ley, who  was  at  the  time  watching  and  guard- 
ing tbe  defendants'  lumber  yard  and  had  charge 
thereof,  without  cause,  made  an  assault  upon 
him  and  beat  and  bruised  him,  and  so  injured 
the  [daintiff  that  he  hath  been  put  to  great 
pain  and  suflerii^." 
Mr.  W.  ClUford,  for  defendants. 
Mr.  E.  It.  BaraoT-*  for  plaintifF. 

By  the  Court : 

The  defendants  are  not  liable  for  tbe  assault 
by  Bailey  upon  the  plaintiff,  unless  it  was  com- 
mitted by  ^iley  while  acting  within  the  scope 
of  bis  employment  as  a  servant  of  the  defend- 
ants. This  fact  is  not  sufficiently  alleged  in 
the  declaration,  and  it  is  therefore  demunable. 

JudffTnentfar  the  d^endanU. 


f  Fidelia  E.  DAVIS 

Inbabitants  of  CHARLTON. 

1 .  A  statuory  notice  of  Ii^nry  received  on 
a  highway  stating  that  the  izunry  oc- 
curred by  reason  of  "  a  pile  of  timber 

and  a  pile  of  hay"  sufficiently  states  the 
cause  of  the  injury. 

2.  Where  the  evidence  showed  that  the  pile 
of  timber  was  so  situated  that  the  court 
could  not  rule,  as  matter  of  law,  that  it 
did  not  render  the  road  unsafe  and  de- 
fective, there  was  evidence  that  the 
way  was  defeetive.  proper  to  go  to 
the  jury. 

(Worcester  ^Decided  January  6, 1886.) 

ON  defendants'  exceptions.  Overruled. 
Action  for  damages,  for  injuries  received 
through  a  defect  in  a  highway  which  defend- 
ants were  bound  to  maintain. 

Tbe  questions  raised  by  the  exceptions  are 
stated  in  the  opinion. 

JfiMtra.W.  S.  B.  Hopkins  and  A.  J.  Bar> 
tholomew*  for  defendants. 

MeuTB.  T.  O.  Kent  and  J.M.  Cochran, 
for  plaintiff: 

The  notice  shall  not  "be  deemed  to  be  invalid 
or  insu£9cient  solely  by  reason  of  any  inaccu- 
racy in  stating  tbe  time,  place  or  cause  of  tbe 
injury,"  for  the  evidence  here  shows  that  there 
was  no  intention  to  mislead  and  that  the  town, 
the  party  entitled  to  notice,  was  not  in  fbct  mis- 
led thereby.  Stat.,  1882,  eh.  SO. 
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The  intent  of  the  law  is  best  expressed  in  the 
words  of  Mr.  CM^  Jvstiee  lAorton:  "A  notice 
given  under  the  statute  ought  not  to  be  con- 
strued with  technical  strictness.  It  issofflcient 
if  it  give  the  officers  of  the  town  inf onnation 
with  substantial  certainty  as  to  the  lime  and 
place  of  the  injury,  and  as  to  the  character  and 
nature  of  the  defect  which  caused  it,  so  as  to 
be  of  aid  to  them  in  investigating  tbe  question 
of  the  liability  of  the  town.  WefcA  v.  Gardner, 
133  Mass.  Lotcev.  Clinton,  188  Mass.  526; 
Sawrff  V.  HaterUU,  133  Mass.  824  ;  JSai'^  t. 
Everett.  132  Mass.  441;  Spellman  v.  Chktfpee, 
181  Mass.  443;  Atton  v,  Neteton,  184  Mass.  907. 

This  court  has  passed  on  this  precise  question 
in  a  case  where  the  cause  of  the  accident  was 
described  in  the  notice  as  "a  poet  on  Sheridan 
St.,"  and  held  the  notice  suiflcient.  Taylor  v. 
Wotmm,  ISO  Mass.  404,  408. 

The  evidence,  showing  that  the  horse  was 
startled  by  tbe  cover  upon  the  hay  cock  flap- 
ping in  tbe  wind;  tbe  position  of  the  team  Id 
the  traveled  part  of  the  way;  tbe  distance  from 
the  planks  and  timber;  and  that  by  reason  of 
the  horse  being  so  suddenly  startled  and  caused 
to  "dodge,"  whereby  the  wagon  was  brought 
in  contact  with  the  planks  and  timber  upon 
the  side  of  the  road,  were  all  questions  of  lact 
to  be  decided  by  the  jury,  imder  proper  in- 
structions from  the  court.  Taiftar  y.  Hobum, 
180  Mass.  602. 

The  jury  would  be  justified  in  finding  upoo 
this  evidence,  that  the  plaintiff's  loss  of  control 
of  her  horse  was  momentary  and  partial.  TUta 
V.  Northbndge,9^1Aasa.  268;  Babun  v.BoOjioH, 
101  Mass.  98. 

That  the  "dodging"  of  the  horse  under  these 
dreumstanoes  was  an  acddent.  iWnwr  v.An- 
dover.  2  Cush.  600. 

And  that  upon  this  evidence  the  Town  was 
liable.    Cubing  v.  Bedford.  125  Mas&  528. 

The  town  is  as  much  bound  to  remove  ob- 
stnictioDS,  caused  by  the  owners  of  tbe  soQ 
over  which  the  road  is  laid,  as  any  other  ob> 
structicHis.    8now  v.  Adamt,  1  Cush.  448. 

Tbe  case  is  clearly  one  which dioiild  begov- 
erned  by  the*  principles  laid  down  in  Otral- 
ing\.  Be^ord,  125 Mass.  526;  Stone  T.flvUwrf- 
tUm,  100  Mass.  49  ;  GoggtwO  v.  Lexinglim,  4 
Cush.  807. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  notice,  in  stating  that  the  injury .pccnr- 
red  by  reason  of  a  pile  of  timber  and  a  pile  of 
hay,  fiufilciently  stated  the  cause  of  tbe  mjuiy, 
although  the  timber  alone  constitued  or  caused 
the  defect  in  the  way.  P.  8.,  ch.  5S,  g  19;  Stat 
1882,  ch.  36, 

It  is  argued  that  there  was  no  evidence  that 
the  way  was  defective;  and  ttwt,  for  tbisrea- 
son,  the  court  should  Iiave  ruled  ^at  the  {duut- 
ifl  could  not  recover.  The  ^le  of  timber  was 
so  near  to  tbe  traveled  path  and  so  ratuated 
with  relation  to  it,  that  the  court  could  not  rule, 
as  matter  of  law,  that  it  did  not  render  tbe  rood 
unsafe  and  defeiMive.  There  was  evidence  that 
the  way  was  defective,  proper  to  submit  to  tbe 
jury.  Snow  v.  Adams,  1  Cush.  443  ;  Goggiteelt 
V.  Lexington,  4  Cush.  807;  Warner  v.  ■ffoij/obe, 
112  Mass.  868;  Bama  y.Chieapee,  188  Mass.  67. 

ShBoe^Amt  OBomled, 
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COMMONWEALTH  of  Massachaaetts 
Richard  FREECEetaL 

1.  Aeonfesalontobeadmissibleinevidence 
must  be  the  fi-ee  and  Tolantary  con- 
fession of  the  defendants.  The  question 
as  to  whether  it  is  volantajry  is  to  be 
decided  primarily  by  the  court  and 
anbmltted  to  the  Jury,  with  the  instruc- 
tion that  thev  way  consider  all  the 
evidenoe,  and  that  tbey  should  exclude 
the  confession  if,  upon  the  whole  evi- 
dence, they  are  satisfied  that  it  was  not 
the  voluntary  act  of  the  defendant. 

2.  A  confession,  wormed  out  of  young 
boys  in  custody  and  8Uspect«d  of  criute, 
ai>art  from  parents  and  friends,  and 
without  wamlnc  them  that  they  are 
not  oblimd  to  oriminate  themselTes.  as 
matter  of  law,  is  not  InadaiiBsible,  but 
must  be  left  to  the  Jury  to  be  weighed 
and  considered. 

(Hampabire-Deofded  October  98, 1885.) 

ON  defendants'  exceptiooB.  Onerruled. 
Indictment  alleging  that  tlie  defendants, 
Richard  Preece,  ^cE  Querin  and  Jamee 
Bums,  on  October  27,  1888,  set  fire  to  the 
warehouse  of  the  New  Haven  &  Northampton 
Co. ,  a  corporation  duly  established  by  law,  and 
having  a  usual  place  of  business  in  Northamp- 
ton, Qampshirc  Co.  Mass.,  which' building  had 
been  leased  to  the  Williams  Manufacturing  Co. , 
a  corporation  duly  established  and  having  a 
usual  place  of  business  in  said  Northampton. 

At  the  toial  in  the  Superior  Ooort  there  was 
evidence  tending  to  mow  that  said  Erick 
Ou^n  was  fifteen  years  of  age  at  the  time  of 
the  fire,  and  that  said  Preece  was  thirteen 
j'ears  old  May  1,  1883,  and  Bums  was  thirteen 
years  of  age  August  16,  1883. 

The  jury  returned  a  verdict  of  guilty  against 
each  defendant,  and  the  defendsjats  being  ag- 
grieved al  the  rulings  and  refusals  to  rule,  they 
excepted.  Their  exceptions  were  allowed. 
Mr.  John  B.  O'Donnell,  for  defendants  : 
The  blaze  described  may  have  been  from  the 
waste.  The  cbaning  of  the  boards  as  described 
was  no  such  burning  as  would  make  the  de- 
fendants liable  on  the  indictment.  Commoii- 
weaitit  V.  Van  Sehaack,  16  Mass.  106;  Same  v. 
Betton,  5  Cush.  427. 

The  testimony  of  Ansel  Wright  as  to  the 
ownership  of  the  building  was  incompetent,  and 
it  should  not  have  been  admitted.  Goddard  v. 
Pratt,  16  Pick.  412;  Commonwealth  v.  Kiniton, 
4  Mass.  646;  Haekett  v.  King,  6  Allen,  58. 

The  building  was  personal  property;  tliere- 
fore  if  the  ownership  of  the  land  was  proved, 
it  would  not  necessarily  prove  the  ownership 
of  said  building  to  set  up  on  sticks  and  blocks. 
<yj}mnea  v.  mtt^eoek,  118  Mass.  401;  Hinek- 
ley  V.  Banter,  18  Allen,  189. 

Some  ground  should  have  been  laid  for  the 
introduction  in  evidence  of  a  registered  copy  of 
said  deed.  The  Commonwealth  represented 
the  aaid  company.  In  this  case  there  was  no 
reason  given  why  the  said  copy  diould  be  ad- 
mitted. It  riiould  have  been  rejected.  Comr 
monwaUh  v.  Emery,  2  Gray,  80;  Andrea  v. 
Hooper,  18  Mass.  472. 
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There  was  no  evidence  of  the  incorporation 
of  the  said  New  Haven  and  Northampton  Co. 
This  was  a  material  allegation,  and  it  should 
have  been  strictly  prov«l,  Commonweaitfi  v. 
WeUington,  7  Allen,  209;  Qott  v.  Adamt  JSr. 
Co.  100  Mass.  880;  Hunfieiford  Nat.  Bank  v. 
Van  Noatrand,  106  Mass.  650;  Commonvmlth 
V.  Mafiar,  18  Pick.  120. 

The  incorporation  of  said  -company  should 
have  been  proved  by  some  record  evidence. 
Gtmmonweatth  v.  Bakeman,105  Mass.  53;  WhiUm 
T.  Albany  Jb  X  Int.  Co.  100  Mas8.31. 

The  ownership  of  said  building  was  not 
properly  proved.  A  variance  between  the 
name  of  the  owner  of  the  building,  as  alleged 
and  as  proved,  is  fatal.  Commonwatth  v.  Me- 
Avoy,  16  Gray,  235;  Same  v.  Pope,  12  Cush. 
272;  Same  v.  Perria.  108  Mass.  1. 

Neither  was  there  an  attempt  made  to  prove 
the  incorporation  of  the  Williams  Manufactur- 
ing Ca  The  rule  is  strictly  adhered  to  In  civil 
cases.  It  should  not  be  relaxed  in  criminal  cases. 
Oott  V.  Adam*  Exp.  Co.  100  Mass.  820. 

The  bo^s,  if  ihey  attempted  to  set  the  fire, 
simply  jomed  in  the  general  joy  and  celebra- 
tion of  me  evening.  On  the  evidence  of  Mun- 
yan,  if  allowed  to  stand,  the  children  had  no 
malicioufl  motive  or  intent,  and  tb^  m^t 
have  considered  it  no  faamL  They  dia  it 
only  "  for  the  fun  of  it."  Bums  and  Preeca 
each  only  thirt«en  years  old  at  the  time,  should 
have  been  acquitted  on  the  evidence.  Commait- 
wealth  V.  Mead,  10  Allen,  808. 

The  confession  of  Bums  should  not  have  been 
admitted.  The  state  detective,  the  two  deputy 
sheriffs  and  Burns  only  being  in  the  room. 
Bums  was  in  the  custody  oS  the  officers  clearly. 
They  controlled  his  ev«y  movement.  He  "was 
brought  in  "  and  imprisoned,  both  in  the  ofBce 
and  in  the  closet.  Mr.  Wright  told  him  "he 
had  better  tell  the  tmth."  To  a  child  of  tender 
years  this  was  enough  to  excite  a  hope  of  favor 
or  benefit  to  tell  the  storv,  and  it  was  not  humane 
touseitagalnsthim.  thmmonwealthv.  Taylor, 
5  Cuah.  605;  State  v.  Walker,  84  Vt.  802;  StaU 
V.  Qrant,  22  Me.  171;  Roscoe,  Cr.  Ev.  40;  Com- 
moiiweailh  v.  Curtie,  97  Mass.  575. 

Id  Commonwealth  v.  Tuckerman,  10  Gray.  178 
at  page  198,the  court  says:  "The  accompanying 
circumstances  are  never  to  be  lost  sight  of  in 
determining  whether  proof  of  confessions  al- 
leged to  have  been  made  shall  be  received." 
And  see,  CommonweatA  T.  Hott,  185  Mass.  260. 

Taking  into  condderation  the  age  of  the  de- 
fendants, the  parties  present,  the  place  where, 
and  the  drcumstances  under  which  the  confes- 
sions were  procured,  and  their  natural  and 
probable  effect  upon  those  young  minds,  said 
confessions  could  not  have  been  free  and  volun- 
tary within  the  meaning  of  the  law.  "  It  is  better 
to  err  on  the  side  of  humanity,  and  reject  con- 
fessions so  obtained."  I^te  v.  Phelpt,  11  Vt 
116;  Commonieealth  v.  Curtis,  97  Mass.  576; 
Bear  V.  MiOt,  6  Car.  &P.  146;  Peo^  v.  PhiUip$, 
42  N.  Y.  200;  State  v.  Due.  7  Foster,  N.  H. 
256;  State  v.  Qrant,  22  Me.  171. 

The  English  courts  fully  sustain  the  doctrine 
of  our  own  court,  and  reiect  confessions  ob- 
tained under  the  slightest  tnreat  or  inducement. 
Bex  T.  Dunn,  4  Car.  &  P.  648;  Beg.  v.  Hearn,  1 
Car.  &  M.  109;  Bex  v.  PttHHdge,  7  Car.  &  P. 
661;  Beg.  v.  Taylor,  8  Car.  ft  P.  788. 
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Mr.  Edg>ar  J.  ShenBan*  AUy-Om.,toT 
Commonwealth : 

It  is  not  necessary,  to  constitute  arson,  that 
any  part  of  the  hoiise  should  be  wholly  con- 
sumed, or  that  the  flre  should  have  an^  continu- 
ance.  It  is  sufficient  if  it  be  charred  m  a  single 

Slace,  80  as  to  destroy  its  fiber;  if  any  of  the 
ber  of  the  wood  work  is  wasted  by  the  fire, 
it  is  immaterial  bow  small  the  quantity.  Com- 
monweatth  v.  Van  Seliaack,  16  Mass.  105  and 
note;  Mead  v.  Bmtan,  3  Cush.  407;  Common.' 
uealik  V.  Betton,  5  Cush.  427:  Sam*  v.  Tudcer, 
110  Mass.  408;  Seg.  v.  Parker,  0  0.  &  P.  45; 
Seg.  T.  RuMell,  Car.  &  Marsh.  541;  Taylor's 
Com,  3  East,  P.C.  1020;  1  Hale,  P.O.  568;  l^eople 
T.  Haggerty,  46  Cal.  854riVwi«v.  Simp»on,  60 
Cal.  804;  State  v.  Sandy,  8  Ired.  570;  State  v. 
MUeMl.  5  Id.  850. 

It  is  not  essentia)  that  the  wood  work  of  the 
building  should  blaze.  Rex  "v.  Stallion,  X'iA.ood.y, 

c.  c. 

Tlie  Bufficiracy  of  the  burning  is  a  question 
of  fact  for  the  jiiry.  Commonwealth  v.  Betton, 
5  Cush.  437. 

Between  the  ages  of  seven  and  fourteen  there 
is  only  a  prima  facte  presumption  in  favor  of 
the  child  6  incapacity  to  commit  crime.  This 

? resumption  decreases  with  the  increase  of  age. 
'he  question  of  the  cai^city  of  the  defendants 
to  commit  the  ciime,  in  this  particular  case, 
was  one  of  fact  and  properly  left  to  the  jury. 
The  evidence  shows  that  the  defendants,  Preece 
and  Burns,  comprehended  the  criminal  nature 
of  their  act.  Rex  v.  Wild,  1  Moody,  C.  C.  452; 
Reg.  V.  Rt^eve.  12 Cox,  C.  C.  119;S.C.  1  Green, 
Cr.  Rep.  398,  and  note;  Reg.  v.  Jarvis,  10  Id. 
674- State  v.  Guild,  5  Halst.  (N.  J.)  168;  State 
V.  Bottiek.  4  Harr.  (Del.)  563. 

The  confes.sions  of  the  defendants  were 
properly  admitted.  Cktmmonwealth  v.  Ouffee, 
108  Mass.  285;  Same  v.  Morey,  1  Gray,  461; 
Same  v.  Smith,  119  Mass.  805;  Same  v.  Holt, 
121  Mass.  61;  Same  v.  Mitchell,  117  Mass.  481, 
and  cases  wii  svpra. 

The  ownership  of  the  property  was  properly 
laid  in  the  indictment,  umI  proved  by  tlie  evi- 
dence.  P.  8.  ch.  314,  §  14. 

Morton,  C^.  J.,  delivered  the  opinion  of  the 

OTurt : 

The  principal  question  in  the  case  is  as  to 
the  admissibility  of  the  confession  of  the  de- 
fendant Bums.  The  rule  is  well  established 
that,  to  be  admissible,  a  confes^n  must  be 
the  free  and  voluntary  confession  of  the  de- 
fendant. If  it  is  induced  by  any  promises  or 
threats  of  one  in  authority  over  the  defend- 
ant, it  is  incompetent.  When  a  confession  is 
offered  in  evidence,  the  question  whether  it 
is  voluntary  is  to  be  decided  primarily  by  the 
presiding  justice.  If  he  is  satisfied  that'  it  is 
Tolonta^,  it  is  admissible;  otherwise,  it  should 
be  eKclwed. 

When  there  is  conflicting  testimony,  the  hu- 
mane practice  in  this  Commonwealth  is  for  the 
judge,  if  he  decides  that  it  is  admissible,  to  in- 
struct the  jury  that  they  may  consider  all  the 
evidence,  and  that  they  ^ould  exclude  the  con- 
fession, if,  upon  the  whole  evidence  in  the  case, 
they  are  satisfied  that  it  was  not  the  voluntary 
act  of  the  defendant.  Commonwealth,  v.  Oufflee, 
108  Mass.  285;  Same  v.  Jfott,  186  Mass.  369; 
Samev.  Smith,  119  Mass.  805. 
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In  the  case  at  bar,  the  defendant  Bums  was 
taken  into  the  presence  of  three  officers.  Mun- 
yan,  one  of  the  officers,  testified  :  "I  did  not 
tell  him  he  had  better  tell  about  it.  I  think 
Mr.  Wright,  one  of  the  other  officers,  said  be 
had  better."  Wright  testified,  that "  be  did  not 
say  to  Bums  that  he  had  better  tell  the  truth, 
but  that  he  might  have  told  him  to  tell  the- 
truth."  If  either  officer  had  said  to  Bums, 
"  You  had  better  tell  the  truth,"  or  "You  had 
better  tell  about  it,"  we  should  be  of  opinion 
that  the  confession  would  be  Incompetent,  be- 
cause such  language,  in  Uie  connection  in 
which,  according  to  their  testimony,  it  was 
spoken,  would  naturally  convey  to  the  mind  of 
Bums  the  idea  that  be  would  giain  some  advan- 
tage if  he  confessed  his  guilt  CommonweaUk 
V.  Nott,  ubi  supra. 

Btit,  on  the  other  hand,  if  the  officer  merely 
asked  him  to  tell  the  truth,  this  would  not  imply 
that  the  officer  promised  any  advantage  if  he 
confessed. 

As  the  evidence  was  confiicting,  we  cannot 
say,  as  matter  of  law,  that  the  dedaon  of  the 
presiding  Justice  of  the  Superior  Court,  ad- 
mitting the  evidence,  was  erroneous. 

Kor  can  we  see  any  evidence  that  the  defend- 
ant Bums  was  induced  by  any  acts  of  tbe 
officers  to  make  a  confession  throuf^b  fear. 
The  kind  of  fear  must  be  something  more  than 
(he  fear  which  is  produced  by  the  fact  that  the 
defendant  was  accused  of  a  crime,  and  wa» 
arrested,  or  taken  into  custody.  Commonvoeaith 
V.  Smith,  vbimpra;  Samev.  Mitehetl,  llTMass. 
481. 

There  was  no  evidence  of  any  threats  made 
by  the  o&txn,  or  of  any  acts  on  their  part  to 
induce  him  to  confess  that  he  was  guilty  wtaoi 
in  fact  he  was  not  guilty.  The  bill  of  exceptions 
does  not  show  what  instructions  were  given,  and 
it  is  to  be  presumed  that  tbe  presiding  Justice, 
properly  left  it  to  the  jui-y  to  determine  whether 
the  confession  was  voluntary,  witbinstnictioDs 
to  disregard  it  if  it  was  not. 

The  evidence  does  not  show  any  promises  or 
threats  made  to  the  other  defendants.  They  at 
first  denied  th6ir  guilt;  but  upon  Ixiag  con- 
fronted with  Burns  and  hearing  his  statement, 
they  confessed.  Whether  it  is  just  and  humane 
to  take  into  custody  youn^  boys  suspected  of  a 
crime,  and,  apart  from  tlieir  parents  and  friends, 
and  without  warning  them  that  they  are  not 
obliged  to  criminate  themsdves,  to  worm  out 
of  them  a  confesdon,  is  not  for  our  considCTa- 
tion.  A  confession  obtained  in  this  maooer 
cannot  be  said,  as  matter  of  law,  to  be  inad- 
missible, but  must  be  left  to  the  jury  to  be 
weighed  and  considered. 

l^e  registered  copy  of  the  deed  to  the  New 
Haven  and  NorUiampton  Co.  was  competent 
evidence,  as  the  deed  was  not  in  the  control 
of  the  Oovemmrat,  nor  of  the  defendant,  bo  ttiat 
it  could  be  produced  on  notice.  Common- 
wealth V.  Emery,  2  Gray,  80. 

This  deed,  together  with  the  testimony  that 
tbe  New  Haven  and  Northampton  Co.  had 
orally  leased  the  building  to  the  Williams 
Manufacturing  Co.  was  sumdoit  proof  of  the 
ownership  and  possesidoik  of  tbe  building  al> 
leged  in  the  indictment. 

BueptioTte  aeerruled. 
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Qwrgo  F.  WILSON 

XEW  HAHP8HIRE  FIBE  INS.  CO., 

Where  plaintiff  employed  an  M«nt  to 
proenre  lunumnee  for  him  on  nis  prop- 
erty to  a  certain  amount,  the  agent  iiav- 
inc  done  so,  to  the  acceptance  of  plaint- 
IffTniB  a^eBcy  Is  MeompUshed.  and  he 
bad  no  anthoritj^  to  surrender  the  pol- 
or  make  Ibrther  laeaimnee  for 
itifT. 

(Hampden— Decided  October  24,  1885.) 

ON  agreed  facts.  Judgment  for  dd'endant. 
Od  or  about  the  12thdayof  ApTil,1888,  Hom- 
er C.  Strong,  at  attorney  at  law  at  I^lmer,  in 
nkl  couD^,  and  an  insurance  broker,  in  ac- 
cordant with  instructions  from  his  client  and 
employer,  Oeorge  F.  Wilson,  also  of  Palmer, 
applied  to  one  8.  C.  Warriner.  Said  War- 
riner  had  transacted  considerable  insurance 
business  for  said  Strong,  who  obtained  risks  at 
Pahner,  in  the  same  manner  as  this  was  ob- 
tained, and  had  authority  from  said  Strong  to 
make  any  changes  of  insurance  placed  in  other 
companies,  if  any  risks  so  placed  by  him,  from 
any  cause,  were  declined  or  became  inopera- 
tire.  Warriner  acted  only  under  his  gener- 
al authority,  as  the  local  agent  of  defendant  in 
the  usual  course  of  business  as  such,  but  War- 
riner was  the  duly  authorized  agent  of  both  of 
iwld  insunuice  companies,  with  full  power  and 
antlHvity  tobind  both  conuwnies  in  ttw  making, 
tsBoing  and  deUvering  of  poUcies,  and  taking 
of  risks. 

Mettra.  HomerCStrongTandCtoovceM. 

Steams,  for  plaintiff: 

The  acts  of  an  attorney  or  general  agent  will 
Wnd  his  client  or  principal.  Story,  Agcn.  78, 
105,  IM;  1  Polhier,  Oblig.  Evans,  ed.  «.  70. 

Where  an  insurance  agent  tells  the  insured 
that  the  risk  is  accepted,  even  if  in  fact  it  is  not, 
the  company  is  held.    Wood,  Ins.  ^  15. 

In  this  case  all  deliberation  was  over;  the  de- 
fendant had  done  an  act  amounting  to  an  act- 
ual agreement  to  undertake  the  risk,  and  lia- 
UUty  attached.  Haliock  v.  Oom.  Int.  Co.  36  N. 
J.  L.  388;  Wood,  Ins.  ^  2;  Pars.  Cont.  407; 
WkiUv.  Qmn.  F.  Int.  Go.  120  Mass.  880. 

The  policy  is  ^mply  the  evidence  of  a  con- 
tract of  insurance,  not  the  contract  itself.  The 
policy  not  being  the  contract,  other  evidence  is 
admusible  to  show  what  the  contract  is.  San- 
horn  V.  Fireman*  Ins.  Co.  16  Gray,  448;  Ken- 
ntbeeCo.  v.  Auguatalns.asBanJe.Go.eQiayJ^; 
Wood,  Ins.      8.  4,  86. 

An  agreement  to  renew  a  policy  of  insurance 
from  year  to  year,  in  consideration  of  a  pre- 
mium to  be  annually  paid,  is  good,  even  if  pre- 
uUum  should  not  be  paid.  Firat  Bap.  Ch.  v. 
AwftWyn  Int.  Co.  19  N.  Y.  806;  Com.  Mut. 
Marinelm.  Oo.v.  Oh.  Mut.  Int.Co.  19How.  818 
(•0  U.  S.  bk.  15,  L.  ed.68e);  Ptimpbm  v.  Curtist, 
15  Wend.  886;  3  Pars.  Cont.  816,  and  note. 

The  defendant's  policy  was  written  fivf  days 
before  the  flre,  and  was  practically  in  possession 
of  tbeplaintifl  when  fire  occurred.'  It  was  beyond 
control  of  defendant,  for,  in  the  usual  course 
of  business,  it  was  impossihle  for  defendant  to 
wwnof  the  loss  until  ^ter  the  policy  was  mailed 
to  and  received  by  plaintiff's  attorney.  Lig/tt- 
«y  r.  Jr.  Am.  Int.  Go.  38  Wend.  18. 


If  such  act  was  necessary,  the  circumstancea 
attending  the  exchange  of  policies  and  that  ex- 
change by  plaintiff  were  a  complete  ratification 
of  what  Warriner  and  Strong  had  done.  Wood, 
Ins.  t5  34;  Exc€lnor  F.  Int.  Go.  v.  Royallnt.  Co. 
55  N.  Y.  848;  MaelHe  v.  European  Attur.  Soc. 
31  L.  T.  N.  8.  103;  Giffard  v.  Int.  Co.  6  Ben- 
nett, Ins.  Gas.  330;  Hagedom  t.  Otitenon,  3 
Maule  &  B.  486. 
Mfttrt.  Wl^ifln  ft  Fanaee.  fordefendant: 
By  the  terms  of  the  contract  the  Union  Com- 
pany could  cancel  its  policy  only  after  giving 
ten  days'  written  notice  to  the  in.sured,  and  to 
any  mortgagee  to  whom  the  policy  should  be 
made  payable,  and  tendering  to  the  insured  a 
ratable  proportion  of  the  premium.  None  of 
these  provisions  bad  been  complied  with  at  the 
time  when  the  loss  occurred,  nor  had  the  plaint- 
iff or  his  agent  at  that  time  received  any  inti- 
mation of  a  desire  on  the  part  of  the  Union 
Company  to  cancel  its  policy.  Mamuoit  Steam 
Mill*  Co.  V.  We^em  Aatur.  Co.  126  Mass.  110; 
Van  VaOeenbumh  v.  Lmar  Int.  Ch.  51  N.  T. 
465. 

To  constitute  a  valid  contract,  the  minds  of 
the  insurer  and  insured  must  meet  upon  all  of 
the  following  particulars,  to  wit:  the  subject 
matter,  the  nsk.  the  amount,  the  duration  of 
time  and  the  amount  of  premium;  and  the  ab- 
sence of  either  or  any  of  these  requisites  is  fatal 
to  the  contract.  Both  parties  to  theagreement 
must  be  bound,  or  neither  can  be  hebl  liable. 
Wood,  Ins.  ^t;  5,  8;  AffCulloeh  v.  Eagle  Int. 
Co.  1  Pick.  278;  Tfiaj/irrv.  Afiddknex  M.  F.  Inc. 
Co.  10  Pick.  326;  Strohn  v.  Hartford  Ins.  Co. 
33  Wis.  650;  JVetille  v.  MerehanU!  Int.  Co.  1» 
Ohio,  453:  Wood  v.  PtmcfUcwpne  Int.  Co.  83  N. 
Y.  019. 

The  policy  under  which  the  plaintiff  seeks 
to  recover  iu  this  suit  remained  m  defendant's 
possession  and  under  its  control  until  aft^  the 
loss  occurred,  and  tho  liability  of  the  Union 
Com|»ny  had  become  fixed.  Afnttatoit  t^am 
MiUt  Co.  T.  Wettem  Astur.  Co.  tttpra;  Stebbint 
V.  Laneatkire  Int.  Co.  60  N.  H.  66. 

It  is  clearly  beyond  the  scope  of  an  insurance 
agent's  authority  to  act  at  one  and  the  same 
lime  for  two  companies  having  adverse  inter- 
ests, to  the  extent  of  transferring  a  fixed  liaUl- 
ity  from  one  to  the  other,  even  though  the  as- 
sured may  consent  to  such  transfer.  Story, 
Agen.  S  165;  Dapton  Int.  Co.  v.  Kelli/,  24  Ohio 
St.  346. 

The  propertv  having  been  burned  and  tbe  li- 
ability of  the  Union  cS»mpany  fixed,  it  was  be- 
yond the  power  of  the  agent' Warriner,  either 
to  transfer  that  liability  to  defendant  Company 
or  to  insure  property  which  had  already  been 
destroyed.  Mattatott  Steam  MiUt  Co.  v.  Weii. 
Astur.  Co.  stipra;  Stebbint  v.  iMneashire  Int. 
Go.ttipra;  Woody.  PoughL-eepsie Ing .  Co.  tupra 

W,  Allen,  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  contract  between  the  plaintiff  and  the 
Union  Insurance  Company  was  complete  on 
April  18.  Strong's  authority  was  to  procure  in- 
surance to  the  amount  of  $3,000  in  some  good 
company;  and  having  done  that  to  the  accept- 
ance of  tbe  plaintiff,  his  agency  was  accom- 
plished, and  he  had  no  authority  to  surrender 
the  policy  or  to  make  further  insurance  in  be- 
half of  the  plaintiff.  Watrluer  could-  have  n» 
Digitized  byV^OObAkt. 
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aothori^  to  act  for  the  plaintiff,  except  what 
Stronx  was  authorized  to  give  him.  When 
Warnner,  on  April  28,  received  instructions 
from  the  Union  Company  to  cancel  the  policy, 
he  did  not  give  the  ten  daya'  notice,  which  was 
the  only  way  in  which  the  company  could  can- 
cel the  poUcy  without  the  consent  of  the  plaint- 
iff; but  he  attempted  to  procure  the  surrender 
of  the  policy  bjr  the  plaintiff,  and  the  accei>t- 
ance  of  a  policy  in  the  defendant  Company  in 
the  place  of  it.  His  letter  of  April  27  was  a 
proposal  to  the  plaintiff,  which  neither  Warri- 
ner  nor  Strong  had  authority  to  exxxpt.  It  was 
for  the  plaintiff  alone  to  say  whether  he  would 
retain  the  policy  he  held,  or  surrender  it  in  ox- 
change  for  tlie  other.  Until  he  should  consent, 
'the  first  policy  would  remain  in  force,  and  the 
second  would  not  become  operative.  There  was 
no  acceptance  of  the  proposal,  and  no  contract 
between  the  plaintiff  and  the  defendant  Com- 

gany,  before  the  ioterview  between  Warriner, 
tronj;  and  the  plaintiff,  on  April  28.  Before 
that  time,  the  authority  of  Warriner  to  make 
the  contract  and  deliver  the  policv  for  the  de- 
fendant had  been  revoked,  not  only  by  the  let- 
ter of  April  26,  which  had  before  then  been  re- 
ceived by  him,  but  1^  the  loss  of  the  property 
to  be  insured;  and  an  acceptance  of  the  defena- 
ant's  policy  by  the  plaintiff  would  not  bind  the 
defendant  Maamuoit  Hiteam  MiUa  Co.  t.  Went. 
Amur.  Go.  1S5  Mass.  110;  aidtdn*  v.  Zaneo- 
MMrelnt.  Gb.  60N.  H.  65. 


Ruel  W.  CARTER 
e. 

Edward  H.  OOFF. 

Where  the  whole  evidence  goes  to  negative 
a  fact  relied  on  and  there  is  no  ground 
for  anything  more  than  a  mere  surmise 
of  the  existence  of  such  fact,  it  is  prop* 
er  to  iutrnet  the  jury  that  there  is 
no  oTidenee  legally  siuBoient  to  estab- 
lish the  issue. 

(Suffolk  Decided  February  24.  IBBB.) 

ON  defendant's  exceptions.  Overruled. 
Action  against  the  indorser  of  a  promis- 
sory note. 

The  only  questfon  raised  by  the  exceptions 
is,  whether  the  presiding  Judge  was  right  in 
excluding  the  evidence  of  the  defendant,  and 
ordering  a  verdict  for  the  plaintiff,  upon  the 
ground  that  there  was  no  evidence  to  ^  to  the 
jury  that  one  Haldeman  was  the  agent  of  the 
plaintiff  to  procure  the  indorsement  of  the  de- 
fendant. 

The  defendant  was  called  to  testify  to  the 
conversation  that  took  place  between  him  and 
Haldeman,  who  called  upon  him  for  the  pur- 
pose of  procuring  his  indorsement  at  the  plaint- 
iff'»  suggestion;  and  upon  the  strength  of 
which  conversation  the  defendant  claimed  to 
have  indorsed  the  note  for  the  accomodation  of 
both  Haldeman  and  the  plaintiff. 

Mr.  E.  W.  Bnrdett»  for  defendant : 
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In  rare  and  exceptional  cases  only  are  courts 

Justified  in  withdrawing  evidence  of  agency 
rom  the  consideration  of  the  jury.  The  rule 
is,  that  if  there  be  no  proof  whatever,  the  act 
may  be  excluded,  but  ii  there  be  any  evidence 
then  ibe  act  cannot  be  excluded.  McClung  v. 
Spotrwood,  19  Ala.  16S;  Irvine  v.  Buekaioe,  13 
Sere.  &  R.  86. 

However  slight  such  evidence  may  be,  the 
weight  and  effect  of  it  must  be  referred  to  the 
jury,  and  be  judged  of  exclurfvelyby  them. 
Flemming  v.  Marine  In*.  Co. ,  4  Wlwrt.  59. 

In  this  Commonwealth  a  court  is  not  justilied 
in  withdrawing  evidence  from  the  considera- 
tion of  the  jury,  except  in  cases  where  the  evi- 
dence is  90  insufficient  in  law  that  the  court 
would  feel  bound  to  set  aside  any  number  of 
verdicts  rendered  upon  it,  totiet  quotita.  If, 
however,  the  second,  third  or  any  subaequent 
verdict  founded  upon  the  evidence  would  be 
allowed  to  stand,  the  evidence  should  be  sub- 
mitted.  Denny  v.  WiUiavM,  5  Allen,  1,  6. 

Even  though  the  presiding  judge  be  clearly 
of  the  opinion  that  a  verdict  founded  on  Um 
testimony  offered  ought  to  be  set  aside,  he  can 
do  nothing  more  than  state  to  the  jury  that 
the  facts  piovcd  do  not  sustain  the  aUegatkunB, 
or  that  the  evidence  is  insufllcien  t  for  the  purpose 
for  which  it  is  offered,  and  advise  a  veraict  ac- 
cordingly. DaciaY.Maxwea,mAfA.^eSI^,m. 

If  the  evidence  was  aufflcient  to  have  f  oiuided 
a  presumption  upon,  it  should  have  been  sub- 
mitted. Although  not  conclusive  or  such  as 
would  satisfy  the  court,  it  might  have  satisfied 
the  jury,  and  the  jury  should  have  been  per- 
mitted to  consider  and  weigh  it  Aylwin  v. 
Vlmer,  12  Mass.  22. 

The  fact  of  agency  may  be  proved  by  cir- 
cumstantial evidence ;  andif  there  is  any  such 
evidence,  even  though  slight,  it  diould  be  sub- 
mitted to  the  jury.  Reed  v.  AAburTiham  B. 
R.  Co.,  120  Mass.  43,47. 
Mr.  L.  W.  Clifford.  Jr..  for  plaintiff. 

C.  AUes.  J.,  delivered  the  opinion  of  the 

court : 

The  point  on  which  the  defendant  relied, was 
that  Halderman  was  acting  as  the  agent  of  the 
plaintiff  in  procuring  the  defendant^  name 
upon  the  note  for  the  plaintiff's  accommodation. 
There  was  no  evidence  to  show  such  agenc^'. 
The  plaintiff  was  seeking  to  collect  his  debts  in 
money  or  in  notes  which  he  could  use.  But 
there  was  nothing  to  show  that  he  was  seeking 
to  obtain  anybody's  name  upon  paper  for  htt 
own  accommodation,  or  that  nis  relations  with 
the  defendant  were  such  as  to  make  it  probable 
that  he  would  seek  accommodation  from  the  de- 
fendant.   The  mere  fact  that  he  had  had  one  of 
I  the  defendant's  notes  before,  does  not  raise  any 
'  such  inference.   So  far  as  appears,  this  maj 
I  have  been  received  from  HalaennaD  in  p*y- 
I  ment  of  a  debt   Where  the  whole  evidoue 
I  goes  to  negative  a  fact  relied  on,  and  there  is 
I  no  ground  for  anything  more  than  a  mere  sur- 
mise of  the  existence  of  such  fact,  it  is  proper 
to  instruct  the  jury  that  there  is  no  evidence, 
I  legally  sufficient  to  establish  the  issue.  Ckaacf. 
Breed,  5  Gray,  441;  Ihy  v.  AUiarut  Ins.  Co., 
16  Qray,  461;  Denny  v.  WilUamt,  5  Allen.  1 ; 
Ommonyieal^  t.  F^chimrg  B.  B.  Co.,  10  Al- 
len, 189;  Briffhtman  v.  Bdd^,  VJ  Hna.  481. 
Eiteeptiont  overruled.  . 
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John  F.  DAHILL 
». 

WUlUm  BOOKER 

1.  In  an  aetion  of  trover  bronfcbt  by  the 
mortga^rof  personal  property  aifiuaflt 
m  third  person  for  the  con  version  of  such 
property,  where  the  tnortRasee  took 
the  property  for  breach  of  tne  condi- 
tion of  the  mortgage,  It  was  an  appli- 
eatioD  of  the  property  for  the  benefit 
of  plaintiff  and  should  be  considered 
by  the  juiy  in  mitigation  of  damages; 
and  plamtuT  would  be  entitled  to  dam- 
ages oni^  for  the  taklBy  of  the  prop- 
erty and  its  detention  up  to  the  time 
of  the  taking. 

2.  In  such  case,  the  mortga^r  cannot 
maintain  trover  for  a  subsequent  sale 
of  all  the  mortgaged  goods  together,  by 
the  mortgagee;  and  even  if  a  portion 
of  the  goods  was  retained  by  the  mort- 
gagee, this  fact  alone  would  not  chaoge 
the  resnltfWhere  plaintiff  bad  shown  no 
desire  to  redeem. 

8.  Where  plaintiff  made  a  second  mort- 
Ifacfe  after  the  date  of  the  writ,  it  was 
not  an  act  Inconsistent  with  his  claim 
nor  would  it  operate  as  an  abandon- 
menttthe  owner  ot  chattels  does  not  lose 
theritfht  to  sell  or  mortgage  them,by  the 
fact  t&t  they  are  in  the  wronifflil  pos- 
session of  another. 


(Fraoklln- 


-Deoided  November  80, 188K.> 


ON  defendant's  exceptioos.  Statained. 
Action  of  trover  brought  by  mortgagor  for 
Ihe  conversion  of  certain  personal  property. 
Writ  dated  June  7.  1883.  At  the  trial  in  the 
Superior  Court,  it  appeared  that  the  property 
alleged  to  be  converted  was  subject  to  a  mort- 
gage given  by  the  plaintiff  to  one  Wheeler, 
dated  July  8,  1883,  to  secure  a  note  of  $500. 
ravable  on  demand,  given  by  tlie  plaiotiff  to 
Wheeler.  It alsoappe^^tbat,  August 6, 1883, 
the  plidntifl  gave  to  Wheeleranotber  mortgage 
of  the  same  property,  to  secure  another  note  of 
$300,  payable  on  demand,  given  by  the  plaint- 
iff to  wheeler,  and  signed  by  the  plaintiff's 
father  as  surety.  It  appeared  that  the  second 
mortE^age  was  given  at  the  request  and  demand 
of  Wlieeler  for  additional  security  for  the  note 
for  $300  and  that  Wheeler  has  since  begun  a 
suit  for  the  collection  of  said  note. 

There  was  a  question  in  the  trial  whether,  on 
the  21  Bt  of  May,  1888.  In  a  transaction  between 
the  plaintiff  and  the  defendant,  the  plaintiff  sold 
and  delivered  the  property  alleged  to  be  con- 
vertpd,  situate  in  a  saloon  rented  by  bim  of  the 
defendant,  not  including  ao  orchestrion  and 
pool  table  there,  absolutely  or  couditionally. 
and  whether,  if  that  sale  was  cooditional,  upon 
the  failure  of  the  condition,  the  plaintiff  de- 
manded of  the  defendant  the  properly  sold. 

The  defendant  claimed  that  the  givii^of  the 
second  mortgage  by  the  plaintiff  to  Wheeler 
tended  to  prove  that  there  had  been  no  auch  de- 
mand, or  that,  if  there  had  been  such  demand, 
it  was  regarded  by  the  plaintiff  as  insufficient, 
or  that  it  tended  to  prove  that  the  plaintiff  had 
waived  his  claim  for  oonversion.  .^d  the  de- 
fendant asked  the  court  to  instruct  the  jury  that 
the  giring  of  the  second  mortgage  was  an 

MAflB. 


abandonment  by  the  pbiiDtiff  of  any  claim  for 
damages,  except  for  the  taking  of  the  property 
and  its  detention  up  to  the  time  of  giving  the 
second  mortgage;  and  also  to  instruct  the  Jury 
that  the  giving  of  the  second  mortgage  was  an 
act  Inconsistent  with  the  claim  of  the  plaintiff 
that  the  property  was  converted,  and  should  he 
considered  by  them  on  the  question  of  conver- 
sion. 

The  court  declined  to  rive  either  of  the  fore- 
going requestsand  gave  the  jury  no  instructions 
as  to  the  second  mortgage. 

It  also  appeared  that  Wheeler,  in  the  month 
of  November,  1864,  took  possession  of  the  pri^ 
erty,  for  breach  lof  the  condition  of  bis  mort- 
gage; that  he  disposed  of  the  pool  table  at  pri- 
vate sale,  and  removed  the  orchestrion,  and 
transferred  the  remainder  of  the  property  to  the 
defendant  to  pay  bim  for  storage  of  the  mort- 
gaged projperty  for  about  a  year  ending  No* 
vember,  1884,  and  after  notice  to  him  by  the 
defendant  to  remove  said  property.  There  was 
no  evidence  that  the  value  of  any  of  said  mort- 
gaged property  had  ever  been  indoraed  on  either 
of  said  mortg^ce  notes. 

It  appeared  that  Wheeler  had  filed,  less  than 
sixty  days  before  the  trial,  in  the  proper  town 
clerk's  office,  notice  of  hitentira  to  foreclose 
said  mor^ges. 

Tbe  derendant  asked  the  court  to  Instruct  the 
jury  that  tlie  taking  of  the  property  by  Wheel- 
er, for  breach  of  the  condition  of  his  mortgage, 
was  an  application  of  the  property  for  the  ben- 
efit of  tbe  plaintiff,  and  slioula  be  considered  by 
the  jiirv  in  mitigation  of  damages;  and  that  the 
plaintiff  was  entitled  to  damages  only  for  the 
taking  of  the  property  and  its  detention  up  to 
the  time  it  was  taken  by  Wheeler,  for  breadi  of 
the  condition  of  his  mortgage. 

The  court  declined  so  to  rule,  and  instructed 
the  jury  as  follows: 

If  the  defendant,  b^r  the  permis^n  of  the 
plaintiff,  took  possession  of  the  saloon  and 
Its  contents^  notwithstanding  the  condidon 
of  the  bargain  for  the  sale  to  the  defendant, 
of  the  ^oods  in  the  saloon,  there  could  be  no 
conversion  of  the  goods  In  the  saloon  until 
the  plaintiff  demanded  tiiem  of  tbe  defendant 
and  he  withheld  them  on  that  demand,  and 
there  would  be  no  conversion  of  any  prop- 
erty of  the  plaintiff  in  the  saloon  not  demandra 
by  the  plaintiff.  If  the  demand  of  the  plaint- 
'  iff  was  for  tbe  goodsonly  to  whioh  the  uncom- 
pleted bargain  between  the  plaintiff  and  the  de- 
fendant related,  and  did  not  extend  to  the  or- 
chestrion and  pool  table,  then  there  would  be 
no  evidence  of  the  conversion  of  those  articles; 
and  damages  could  he  recovered  for  Uie  con- 
version of  the  other  articles  onlv;  and  those 
damans  would  be  the  value  of  those  articles, 
with  mterest  from  the  conversion,  irrespective 
of  the  fact  that  they  were  mortgaged. 

The  jury  found  $285  damages  for  the  plain- 
tiff. Defendant  alleged  exceptions,  which  were 
allowed. 

Mr.  John  A.  Aiken,  for  defendant: 
"Tbe  general  rule  of  damages  in  actions  of 
trover  is.  unquestionably,  the  value  of  tbe  prop- 
erty taken  at  the  time  of  its  conversion.  But 
there  are  exceptions  and  qualifications  of  this 
rule,  as  plain  and  well  established  as  the  rule 
itself.  Wherever  tbe  property  is  returned  and 
received  by  the  plaintiff,  tiieruledQw.uotapi^. 
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And  when  the  property  itself  has  been  sold  and 
the  proceeds  applied  to  the  payment  of  the 
plaintiff's  debt,  or  otherwise  to  his  use,  the  rea- 
son of  the  rule  ceases  and  justice  forbids  its  ap- 
plication. In  all  Buch  cases  the  facts  may  be 
shown  ID  mitigation  of  damages.  These  prin- 
,  ciples  are  supported  by  roanv  adjudications  and 
are  founded  in  equity  and  practical  conven- 
ience."   Pierce  v.  Benjamin,  14  Pick.  866,  361. 

Such  is  the  law  in  Vermont,  New  Hampshire 
and  Connecticut.  Stewart  v.  Martin,  16  Vt. 
897;  Coaperv.  Jfewman,  iS'S.  H.  889:  Curtis 
V.  Ward,  20  Conn.  204. 

In  Squire  v.  EoUenbech,  9  Pick.  551,  it  was 
held  that,  in  trespass  de  bonis  (uportatis,  the  de- 
fendant might  prove  in  miti^tion  of  dam- 
ages that  the  goods  did  not  belong  to  the  plaint- 
iff and  that  tliey  had  gone  to  the  use  of  the 
owner,  althovigh  in  taking  them  the  defendant 
acted  without  authority. 

In  Kaley  v.  ^ed,  10  Met.  817,  an  action  of 
trespass  for  takiog  and  carrying  away  goods, 
which  the  plaintiff,  before  action  brought,  de- 
manded to  be  returned  to  him  and  which  the 
defendant  promised  to  return,  but  which  were 
attached  on  a  writ  against  the  plaintiff  while 
the  defendant  was  preparing  to  return  them, 
the  measure  of  damages  was  held  to  be  the 
same  that  it  would  have  been  if  the  defendant 
had  returned  the  goods. 

In  the  last  named  case  and  in  Curtis  y.  Ward, 
supra,  in  which,  subsequent  to  the  conversion, 
there  was  an  attachment  of  the  converted  prop- 
erty, the  court  places  stress  upon  the  fact  that 
by  the  attachment,  the  property  is  in  the  cus- 
tody of  the  law,  by  procesis  which  the  defend- 
ant cannot  resist  or  control. 

Metm-s.  John  B.  O'Donnell  and  Fred* 
ariek  !«.  Greene,  for  plaintiff: 

The  second  mortgagc.not  having  been  record- 
ed within  fifteen  days  after  its  date,  was  void  as 
to  all  persons  but  tlie  parties  thereto.  P.  8. chap. 
192,  g  1. 

Unless,  as  a  matter  of  law,  the  second  mort- 
gage was  an  absolute  defense  to  this  action,  or 
unless  it  operated  as  an  absolute  abandonment 
by  the  plaintiff  of  any  claim  for  damages,  ex- 
cept for  the  taking  of  the  proprty  ana  its  de- 
tention up  to  tlie  time  oi  giving  the  second 
mortgage,  it  was  within  the  discretion  of  the 
court  to  refuse  to  instruct  the  jury  as  to  the 
effect  of  this  mortgage,  although  it  was  evi- 
dence to  be  considered  on  the  question  of  con- 
version. The  defendant  had  no  rit^t  to  require 
the  Judge  to  single  out  this  particular  part  of 
the  evidence  for  remark,  and  a  refusal  by  the 
court  to  give  an  instmction  on  a  part  only  of 
Uie  evidence  not  decisive  of  the  case  is  no 
ground  for  exception.  LittUfidd  v.  Huntress, 
106  Mass.  121;  Paek^  v.  Hinchley  Loeomotire 
Works,  122  Mass.  484;  Oreen  v.  Boston  dbL.  B. 
B.  Co.,  128  Mass.  221;  Delane^  v.  Hall.  180 
Mass. 624;  Bugbeev.  Kendrieken,i82'MaaB.S^; 
Murpkff  V.  Boxton  dt  Alb.  B.  B.  Co.,  188  Mass. 
181. 

As  against  third  persons  who  have  taken  the 
mortgaged  property  from  the  custody  of  the 
mortgagor,  when  he  has  the  right  of  possession 
by  the  terms  of  the  deed,  he  alone  can  maintain 
an  action  for  the  recovery  of  it.  The  mortgagee 
cannot  maintain  such  an  action  because  he  has 
no  present  right  of  possession.  Jones.  Mort.  ^ 
440;  FSenn  v.  Bittlettim,  7  Wels.  Hurl  &  Gord. 
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Exch.  152;  Fairbanks  v.  Bloomfidd,  6  Duer, 
434;  Hamilton  T.  Mitchell.  6  Blackf.  181. 

The  mortgagor  may  recover  more  than  nom- 
inal damages,  to  wit:  the  value  of  the  prop- 
erty. TaUman  v.  Jone»,  18  Kan.  488;  Gram 
V.  BaUey,  10  Gray,  87. 

The  taking  was  only  for  purposes  of  securi^. 
Until  a  sate  of  the  property  and  an  applicaticai 
of  the  proceeds  on  the  plaintiff's  debt,  the  de- 
fendant does  not  bring  himself  within  the  rule 
of  damages  laid  down  in  Pierce  v.  Benjamin,  14 
Pick.  856. 

Wheeler  disposed  of  the  greater  part  of  the 
plaintiff's  property  without  right,  in  payment  of 
a  trumped  up  claim  of  the  defendaotV  Tbia 
was  a  second ctmversion,  if  that  was  posdble.  of 
the  plaintiffs  property.  Spanning  v.  Barnes, 
4  Gray,  880. 

The  defendant,  as  a  party  to  the  taking  and 
to  this  act.  cannot  claim  that  it  relieves  um  of 
the  consequences  of  his  previous  converaion. 
Humitu  V.  Wititney,  24  Wend.  879. 

llie  defendant's  return  trf  the  property  after 
suit  brought  was  too  late.  Hanmer  t.  wiUqi, 
17  Wend.  91. 

Wheeler's  receipt  of  the  property  without  the 
consent  of  the  plaintiff  cannot  prejudice  the  lat- 
ter's  rights.  Gram  v.  Bailey,  supra;  Hanm£r\. 
WtUty,  supra. 

The  instruction  of  the  court,  as  to  damages 
stated  in  the  bill  of  exceptions,  excepts  the  poul 
table  and  orchestrion  from  its  operation.  The 
instruction,  as  to  damages  for  the  conversUm  of 
the  pool  table  and  orchestrion,  will  be  assumed 
by  this  court  to  have  been  correct  Townaend 
V.  Hnrgmves,  118  Mass.  825. 

Holmes*  J.,  delivered  the  opinion  of  tlie 
court: 

This  was  an  action  of  tort  in  the  nature 
of  trover.  The  defendant  put  in  eridenre 
to  disprove  the  conversion.  It  also  appeared 
that  one  Wheeler,  a  mortgagee  of  the  goods, 
took  possession  of  them,  nearly  a  year  and  a 
half  after  this  action  was  b^un,  for  breach 
of  condition,  and  tranaferrea  all  but  certain 
articles  to  the  defendant,  to  pay  him  for 
storage  of  Uie  same  for  Uie  previous  year. 
Wheeler  did  not  file  notice  in  the  town  cferk** 
ofllce  of  his  intention  to  foreclose  until  some 
time  afterwards,  and  within  sixty  days  of  the 
trial,  so  that  the  foreclosiue  was  not  then  com- 
plete. "  The  defendant  asked  the  court  to  in- 
struct the  jury  that  the  taking  of  the  property 
by  Wheeler  for  breach  of  the  condition  of  hie. 
mortgage  was  an  application  of  the  property 
for  the  oenefit  of  the  plaintiff,  and  should  be 
considered  bythe  jury  in  mitigation  of  damages; 
and  tliat  the  plaintiff  was  entitled  to  damages 
only  for  the  taking  of  the  property  and  its  de- 
tention up  to  the  time  it  was  taken  by  Wheeler 
for  breach  of  condition  of  the  mortgage.  The 
court  declined  so  to  rule; "  and  the  defendant 
excepted. 

The  instructions  requested  embodied.more  or 
less  accurately,  familiar  propositions  of  law 
and,  unless  the  transfer  from  Wheeler  to  tbp 
defendant  took  the  case  out  of  their  operation, 
they  should  have  been  given  in  substance.  Tvr. 
apart  from  that  transfer.the  property  neceffiarily 
came  hack  to  the  plaintiff  or  was  applied  to 
his  use,  as  the  result  of  Wheeler's  taking.  See. 
Kaley-?.  Sked,  10  Met.  817.^  i 
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If  the  plaintiff  redeemed,  be  regained  his 
,  poaseasion,  which,  of  course,  would  go  in  mlti- 

fation  of  damages,  although  after  action 
rought.   See,  Moon  v.  Bap/iitd,  3  Bing.  N.  C. 
310;  Han  merv.  Wiisc^,  17  Wend.  91. 

On  the  other  band,  if  the  mortgage  was  fore- 
clcwd,  the  propertv  went  in  satiwaction  of  the 
piaiutiff's  debt,  and  thus  was  applied  to  his  use 
by  his  consent,  irrevocably  given  in  the  mort- 
jWge.  Puree  v,  Benjamin,  14  Pick.  356,  361; 
S^irev.  HoOmbeek,  9  Pick.  551.  See,  Higgins 
V.  Whitney,  34  Wend.  87». 

It  was  not  suggested  that  there  was  any 
diminution  in  the  value  of  the  property,  be- 
tween tlie  times  of  the  conversion  and  of 
Wheeler's  taking,  so  that  we  need  not  consider 
whether  the  second  ruling  requested  would 
have  been  quite  accurate  in  form,  if  that  ques- 
tion had  arisen.  The  sum  paid  to  regain  pos- 
aeasion  bjr  redeeming  is  not  to  be  treated  as 
such  a  duninution.  The  liability  to  pay  this 
sum  was  independent  of  the  conversion  and 
was  not  like  a  reward  paid  to  recover  the  goods 
in  coosequence  of  the  defendant's  conduct,  as 
in  Gret-njield Bank  V.  Leam'tt,  17  Pick.  I.  See, 
Cutting  v.  Grand  Trunk  R.  Co.,  18  Allen,  381, 
388. 

The  case  is  not  affected  by  the  transfer  from 
Wheelerto  the  defendant.  The  plaintiff's  pos- 
session and  right  of  possession  were  put  an  end 
to  by  the  breach  of  condition  and  Wheeler's 
seizure.  Under  such  circumstances,  it  is 
settled  that  a  mortgagor  cannot  maintain  trover 
for  a  subsequent  sale  of  all  the  mortgaged  goods 
together,  by  the  mortgagee.  Such  a  sale  does 
not  of  itself  import  a  repudiation  of  the  mort- 
gage, or  determine  the  title  under  it.  Landou 
V.  Bmmom.  97  Mass.  37;  Wells  v.  Conndble, 
138  Mass.  513.  8ee  further:  Halliday  v.  Rotate, 
L.  R.  3  Ex.  399;  Dmutld  v.  Suckling.  L.  R.  1 
Q.  B.  58i,  617;  MuUiner  t.  Ftort^nee,  L.  R.  8 
Q.  B.  484. 

It  is  true,  that  in  this  case  the  goods  seem  to 
have  been  separated  and  a  portion  retained  by 
the  mortgagee,  although  the  distinction  left 
open  in  Landon  v.  Eiumona  was  not  adverted 
to  in  argument,  and  does  not  appear  to  have  1 
been  before  the  mind  of  the  parties,  so  that  the  ; 
hill  of  exceptions  is  somewhat  ol^cure  upon ' 
this  point.  But  we  do  not  think  that  this  fact,  \ 
if  it  be  a  fact,  without  more,  can  change  the 
result.  Such  a  separation  may  make  tne  re- 
demption more  difficult  when  the  pUdntifl 
desires  to  redeem,  which  he  does  not  seem  to 
have  done  in  this  case.  But  we  think  that  it 
would  be  going  too  far  to  say  that  this,  in  and 
of  itself,  necessarily  amounted  to  a  repudiation 
of  the  mortgage  and  mortgage  title,  ii  indeed  it 
is  possible  to  repudiate  a  ve^ed  legal  title  in 
like  manner  as  s  simple  bailment  may  be 
repudiated,  it  is  said,  by  acts  inconsistent  with 
its  terms.  2  Rolle,  Abr.  656,  pi.  9;  Commonr 
leealth  v.  James,  1  Pick.  375,  3S6. 

This  is  not  a  case  where,  the  goods  being 
worth  more  than  the  mortgage  debt,  a  fore- 
closure sale,  purporting  to  be  under  the  power, 
is  made  of  a  portion  sufficient  to  satisfy  the 
debt,  and  then  the  residue  is  returned  to  the 
bands  of  the  wrong  doer.  Such  a  case  might 
present  different  questions  from  those  dealt 
with  here. 

The  fact  that  thedefeadantwas  reinstated  in 
possession  by  Wheeler's  transfer  to  him  cannot 
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affect  the  rule  of  damages.  For,  even  on  the 
extravagant  supposition  that,  for  the  purpose 
of  preserving  his  claim  arainst  the  d^endant 
undiminishra,  the  plaiutiff  should  attempt  to 
innst  oo  redeeming  without  receiving  back 
possession,  the  answer  would  be  that,  although 
it  is  a  plaintiff's  undoubted  right  to  refuse  to 
receive  back  converted  goods  from  a  defendant, 
if  he  prefers  full  damages,  Stickneg  v.  Allen, 
10  Oray,  852,  yet,  if  be  should  attempt  to  exer- 
cise a  right  under  the  mortgage,  the  defendant 
would  be  entitled  to  decline  to  receive  the 
money,  except  upon  the  terms  of  the  mortgage, 
and  that  it  is  as  much  the  defendant's  right  to 
restore  the  goods  as  it  is  the  plaintiff's  to  receive 
them,  when  the  mortgage  debt  is  paid.  See, 
W.irJUld  V.  KiBk,  136  M^.  219,  220. 

The  plaintiff  made  a  second  mortgage  after 
the  date  of  the  writ  The  defendant  asked  the 
court  to  instruct  the  jury  that  this  was  an 
abandonment  of  any  claim' for  damages,  except 
for  the  taking  of  the  property  and  its  detention 
up  to  that  time;  and  also  that  it  "Was  an  act 
inconsistent  with  the  claim  of  the  plaintiff,  that 
the  property  was  converted,  and  sliould  be 
considered  by  them  on  the  question  of  conver- 
sion." The  court  rightly  declined  to  rule  as 
requested.  As  a  previous  mortgage  would  not 
affect  the  amount  of  damages  recovered,  Oram 
V.  BttiUy,  10  Gray,  87,  we  do  not  see  why  a 
subsequent  one  snould  operate  as  an  "  aban- 
donmeDt."  If  the  word  is  to  betaken  liters 
ally,  the  transaction  was  res  inter  alioa,  and 
could  not  have  had  that  effect.  On  the  ques- 
tion of  conversion,  the  mortgage,  if  it  tended  to 
prove  anything,  tended  to  prove  that  the  de- 
fendant was  then  in  wrongful  possession  of 
the  goods  by  its  description  of  them  as  "Now 
in  my  saloon  which  William  Booker  occupies 
without  right."  But  as  the  owner  of  chattels 
does  not  lose  the  right  to  sell  or  mortgage  them 
by  the  fact  that  they  are  in  the  wrongiul  pos- 
session of  another,  HulAard  v.  Mita,  13  Allen, 
590,  and  Tlw  Sarah  Ann,  3  Sumn.  206,  311, 
his  doin^  so  does  not  tend  to  prove  that  they 
are  not  in  such  wron^ul  possession.  More- 
over, tlie  evidence  was  in,  and  the  defendant, 
whatever  he  had  a  ri^ht  to  argue,  could  not 
require  the  Judge  to  smgle  it  out  for  remark. 
Litiieiield  v.  Iluntrew,  106  Mass.  131  137; 
Ba^  v.  Kendriekeji,  182  Mass.  Wi,  854. 

ExeeptiaM  nutained. 


Hiram  B.  EDDY 

V. 

James  T.  CHASE  et  al. 

1.  In  an  acUon  a^alut  the  ImIvb  of  de- 
cedent grantor  for  a  breach  of  war- 
ranty contained  in  the  deed  of  con- 
veyance of  land  made  in  his  lifetime  ; 
the  objection  that  the  declaration  did 
not  set  out  that  the  estate  of  deceased 
bad  been  settled  and  that  defendant 
had  received  any  estate  from  him, 
should  be  taken  demurrer;  it  comes 
too  late  at  the  trial. 
3.  It  is  the  province  and  duty  of  the 
court  to  construe  a  deed  <^eTed  in  evi- 
dence in  an  action. 
8.  The  owner  of  an  jM^eg^e^M^^l 
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privilege,  may  a.bandan  it»  bat  mere 
BODMiser  does  not  show  abandonmait; 
to  produce  this  effect,  the  non-iuer 
mvtat  orlg:iii»te  in  or  be  accompanied 
by  some  deeided  and  unequivocal 
acts  of  the  owner  inconsistent  witli  the 
continued  existence  of  the  easement,  and 
showing  an  intention  to  abandon  it. 

(Bristol— Decided  JaniuuT  8, 1888^} 

ON  defendants'  exceptloDS.  Overruled. 
The  facta  are  suf&cieotly  stated  in  the 
opinion. 

Mr.  J.  IS. Wood,  for  defendants: 

The  denial  in  the  answer  of  each  and  every 
allegation  in  the  declaration  makes  it  incum- 
bent on  the  plaintiff  to  prove  all  his  material 
averments.  Botton  Seli^  ds  8ttd.  Co.  v.  Bur- 
nett, 1  Allen,  410. 

The  plaintiff  must  bring  liimself  within  the 
statute.  The  answer  denies  that  he  can  re- 
cover on  his  declaration  as  alleged.  It  is  equiv- 
alent to  saying  that  the  declaration  does  not' 
state  facts  that  would  make  the  defendants 
liable,  and  being  apparent,  need  not  be  sjieci- 
fied,  and  were  not  required  by  the  court.  P. 
B.  chap.  167.  27;  Qtow  v.  Sobbing,  128 

Mass.,  371;  134  Mass..  560. 

In  the  last  case  it  does  not  appear  whether 
the  defendants  did  or  did  not  in  the  answer 
specify  any  defects  in  the  declaration.  Besides, 
the  declaration  does  not  comply  with  the 
Practice  Act.  P.  S.  chap.  167,  §  2;  TarbetlY. 
Gray,  4  Gray,  446. 

The  plaintiff  must  state  specially  every  fact 
requirM,  under  the  statutes  on  which  the  action 
is  bronght.  WiUiams  v.  Hingham,  etc..  Turn- 
pilce  Corp.,  4  Pick.,  341. 

The  boundary  line  in  the  deed  of  Sani'I  Chase 
to  Hiram  B.  Eddy,  the  plaintiff,  running 
"thence  southerly  by  the  highway  to  land  of 
William  Mitchell,  'mill  pnvilege,'  thence 
southerly  by  William  Mitchell's  laad  to  the 
higbway.  was  in  substance  a  rccitnl  in  the  deed 
tefling  the  plaintiff  in  so  many  words,  that 
there  was  a  grant  of  a  'mill  privilege'  with 
the  Mitchell  lot. "  If  there  was  any  latent  ambi- 
guity, parol  evidence  would  be  admissible  to 
prove  what  "mill  privilege"  was  intended. 
Bond  V.  Fay,  13  Allen,  86;  WaUrtmu  v.  Jo/in- 
aon,  18  Pick.,  361. 

Even  in  Oook  v.  Bdbcoek,  7  Cush.  539,  the 
court  presumed  that  the  parties  knew  the  line. 

But  in  the  present  case  the  phUntlff  says  he 
knew  what  "mill  privilege"  was  referred  to  in 
his  deed.  See,  ^oi^weU  v.  CouiUard,  130 
Mass.  233. 

Tlie  deed  of  the  defendant  to  plaintiff  clear- 
ly pointed  out  that  Bowen  had  an  interest  in 
tne  land  conveyed,  and  a  reference  to  the  pub- 
lic record  would  have  disclosed  the  character 
and  extent  of  that  iotere.st. 

There'  is  nothing  in  the  wording  of  the  de- 
scriptive part  of  the  deed,  prcvcntmg  the  ap- 

?lication  of  the  rule  as  stated  by  the  court  m 
''imt  v.  Spaulding,  19  Pick.  446. 
The  covenant  of  warranty  wjs  of  only  what 
was  included  in  the  descriptive  part  of  the  deed 
and  in  the  language  of  the  court  in  Piper  v. 
Btr/^arrfson,  9  Met.  158. 

The  refusal  of  the  third  request  for  rulings, 
and  the  ruling  that  admitted  the  evidence  of 
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non-user  merely,  with  evidence  of  adverse  pos- 
session, deprived  the  defendants  of  all  evidence, 
tending  to  show  abandonment,  except  such  as 

showed  non-user. 

The  case  of  FVeneh  v.  Braintree  Mfg.  Co. 
2S  Pick.,  316,  has  some  bearing  on  the  fact  of 
non-user. 

Suppose,  for  instance,  that  there  tiad  been  a 
non-user  for  150  years,  that  fact  would  l>e  com- 
petent to  corrotwrate  other  evidence  of  an  in- 
tention of  abandonment  Hurd  v.  Curtit,  1 
Met.,  95. 

Meaan.  A.  J.  Jennings  and  J.  H.  Mor- 

ton.  for  plaintiff. 

Morton,  CA.</!,,ddiv«:ed  the  opinion  of  the 

court: 

This  is  an  action  brought  under  the  'Public 
Statutes,  chap.  186,  g^36,37,  against  the  heirs  of 
Samuel  Cliasie,  deceased,  to  recover  a  breach  of 
the  covenants  in  a  deed  of  land  from  said 
Chase  to  the  plaintiff.  At  the  trial  the  defend- 
ants objected  that  the  declarations  .did  not 
formally  set  out  that  the  estate  of  said  Chase 
Imd  been  settled,  and  that  the  defendants  bad 
received  any  estate  from  him;  and  aaked  the 
court  to  rule  that  the  plaintiff  could  not  main- 
tain his  action.  The  objection  should  have 
been  taken  by  demurrer,  and  it  was  too  late  to 
take  it  at  the  trial.  Comnumwealth  v.Draevt, 
8  Gray.  455. 

In  the  deed  to  the  plaintiff,  two  of  the  bound- 
aries are  as  follows:  "Thence  southerly  by  the 
highway  to  land  of  William  Mitchell's  mill 
pnvilege,  thence  southerly  by  William  Mitch- 
ell's land  to  the  hi^way."  The  defendants 
contended  and  asked  the  court  to  rule  that  "The 
deed  of  Chase  did  not  convey  the  premises 
free  from  the  mill  privilege  granted  in  his  deed 
to  Joseph  Hooper;  but  the  plaintiff  was  fully 
notified  of  every  incumbrance  by  reference  to 
the  land  of  William  Mitchell's  mill  privily 
in  his  deed;  and  also,  "that  it  la  competoit 
for  the  jury  to  say  whether  upon  the  evidence 
any  warranty  against  the  millprivili^  was 
intended  or  expressed  in  the  deed."  "These  re- 
quests were  properly  refused.  It  was  the  prov- 
ince and  duty  of  the  court  to  construe  the 
deed  from  Chase  to  the  plaintiff.  This  deed 
contains  general  covenants,  that,  "I  am  law- 
fully seised  in  fee  of  the  above  granted  prem- 
ises; that  thev  are  free  from  all  incum- 
brances;" and  that,  "I  will,  and  my  heirs,  exec- 
utors and  administrators  shall  warrant  and 
defend  the  same  to  the  said  Hiram  B.  Eddr, 
his  heirs  and  assigns  forever,  against  the  law- 
ful claims  and  demands  Of  all  persons."  The 
descriptive  part  of  the  deed  refers  to  "land  of 
William  Mitchell's  mill  privilege"  merely  as 
monument  or  boundary'  of  the  land  conveyed, 
and  cannot,  by  any  rule  of  construction,  be 
held  to  take  the  mill  privilege,  or  any  of  the 
other  privileges  or  rights  granted  by  the  deed 
from  Chase  to  Hooper,  out  of  the  operation  of 
the  general  covenants  of  the  deed.  The 
grantor  does  not  convey  the  land  described, 
subject  to  these  rights  and  privileges;  be  con- 
veys it  free  from  all  incumbrances,  and  ex- 
pressly covenants  that  he  will  warrant  and  de- 
fend it  i^nst  the  lawful  claims  and  demands 
of  all  persons. 

There  was  evidence  tending  to  show  a  non- 
user  of  the  Mi^^j^flQ^s^g^  many 
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feara,  and  the  defendants  asked  the  court  to 
rule,  that,  "If  the  owner  or  owners  of  the 
mill  privilege  ceased  to  use  the  same  for  an 
unreasonable  length  of  time,  the  rarivikKe  is 
Uimby  loet,  and  the  entire  aoa  ctmtmued 
disuse  of  such  privilege  for  twenty  years  is 
strong  prima  facie  evidence  of  a  nonuser  for 
an  unreasonable  length  of  time,  and,  unless 
rebutted  by  clear  and  satisfactory  proof,  is 
conclusive."  Tbe  court  rightly  refused  the 
ruling. 

Mere  non-user  of  an  easement  like  the  one 
in  question,  though  continued  for  more  than 
twenty  years,  wiU  not  extinguish  it.  The  own- 
er of  an  easement  may  abandon  it,  but  mere 
non-user  does  not  show  an  abandonment;  to 
produce  this  effect,  the  non-user  must  origi- 
ate  in  or  be  accompanied  by  some  decided  and 
unequivocal  acts  of  the  owner,  inconsistent 
with  the  continued  existence  of  the  easement, 
and  showing  an  intention  on  his  part  to  aban- 
dmitt.  BamcM  v.  Uoyd,  113  Mass.,  324;  King 
T.  MurjAff,  1  New  Eng.  Rep.  4S4. 

There  was  no  evidence  in  this  case  of  any 
such  unequivocal  acts  of  the  owners  of  the 
easement;  and  tbe  court  therefore  rightly  ruled, 
that  the  easement  "did  not  appear,  upon  tbe 
evidence,  to  have  been  lost  by  abandonment." 

Bixeeptiont  ownrtded. 


COMMONWEALTH  of  MassachoBetts 

Andrew  J.  EVERBON. 

1.  On  a  motion  to  qnaMh  the  complaint 
and  proceedlngB  tinder  it,  in  the  Su- 
perior Court,  because  no  duly  certified 
and  proper  copy  of  conTlction  of  the 
defendant  had  been  transmitted  to  the 
court,  the  decision  of  the  trial  justice  is 
not  Bobject  to  revision  by  this  court. 

2.  Where  there  is  an  entrance  to  licensed 
premlsee  thcongh  a  gate  upon  a  street 
on  which  there  is  a  aelkool  house  with- 
in the  Umit  prohibited  by  statute,  the 
eonneetion  of  such  premises  with  the 
street,  so  as  to  avoid  the  license,  de- 
pends upon  whether  the  e&te  is  need 
for  a  special  purpose  or  fortneuse  of  all 
persons  goin^  to  and  from  the  licensed 
premises.  It  is  a  question  of  &et  for 
the  jury. 

(Franklin— Decided  January  T,  1886.) 

ON  defendant's  exceptions.  Buttained, 
The  case  is  stated  in  the  ot^lon. 
Mr.  H.  Winn,  for  defendant. 
Mr.  Edgar  J.  Shemuui,  Atty-Oen.,  tar 
plaintiff: 

It  is  required  by  Pub.  Stats .  ch.  1 55,  g  60,  that 
"The  trial  justice  shall  on  such  appeal  make  a 
copy  of  the  conviction  and  other  proceedings  in 
Uie  case,"  not  that  he  make  and  certify  it  to  be 
a  copy. 

It  is  only  required  that  the  m^;istrates  shall 
certify  at  the  end  of  tbe  record.  QmmonitetUth 
T.  Barry,  116  Mass.  140;  Same  v.  Wait,  181  Id. 
417;  8anu  v.  Ford.  14  Gray,  899. 
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It  was  competent  for  the  jury , on  the  evidence 
to  find  that  there  was  at  least  one  back  entrance 
to  tbe  defendant's  premises  from  Monroe  Street 
and  that  the  premues  were  on  that  street  within 
tbe  meaning  of  the  statute.  St.  of  188S,  cb. 
220;  Ootnmonwattfi  v.  Heaganey,  187  Mass.  674. 

The  evidence  was  conflicting  concerning  Uie 
husband's  presence  and  conduct  when  the  sates 
were  made,  and  therefore  it  was  submitted  to 
the  jury  under  proper  instructions.  Common- 
veaith  V.  Oarrolt,  134  Mass.  80;  Same  v.  Barry, 
lis  Mass.  146;  liame  v.  Wood,  97  Mass.  22S; 
Same  t.  iVa»,  126  Mass.  462:  Same  v.  Ken- 
nedy, 119  Mass.  811. 

Oardner.  J.,  delivered  the  opinion  of  the 

court: 

1.  Duly  certified  copies  of  the  complaint  and 
warrant  were  sent  by  tbe  trial  Justice  to  the 
Sup^ior  Court.  Coi»eB  of  the  officer's  return, 
certificate  of  witnesses,  memorandum  of  recog- 
nizance, conviction  or  judgment,  costs  and  pro- 
ceeding of  appeal,  were  upon  one  paper  pur- 
porting to  be  a  true  copy  or  record,  attested  by 
the  signature  of  the  trial  Justice. 

The  defendant  contended  in  the  Superior 
Court  that  this  paper  had  upon  it  marks  of  can- 
cellation in  ink;  and  moved  to  "Quash  thecom- 
plaint  and  all  proceedings  under  the  same  be- 
cause no  duly  certified  and  proper  copy  of  con- 
viction of  the  defendant"  had  been  transmitted 
to  the  court.  This  motion  was  overruled;  and 
to  this  ruling  no  exception  lies.  It  was  a  ques- 
tion of  fact  for  the  presiding  Judge  to  deter- 
mine, upon  inspection  of  the  paper,  whether 
the  marks  in  ink  upon  it  operated  as  an  erasure 
and  cancellation  of  the  words,  "A  true  copy. 
Attest:  Samuel  D.  Bardwell,  Trial  Justice," 
and  his  decision  thereon  is  not  subject  to  re- 
vision by  this  coiu^.  Leartumi  v.  Bailey,  111 
Haas.  160. 

2.  One  of  tbe  questions  raised  at  the  trial  was 
whether  the  building  or  place  of  the  defendant 
was  on  Monroe  Street,  upon  which  it  was  con- 
ceded that  there  was  a  building  used  as  a  public 
school  within  400  feet  of  an  alleged  entrance  to 
the  defendant's  premises. 

The  bill  of  exceptions  shows  that  tbe  front  of 
defendant's  house  was  on  Liberty  Street;  and 
that  between  Monroe  Street  and  the  defendant's 
premises  was  laud  of  one  Thayer,  bounding  the 
defendwt's  premises  on  the  entire  easterly  side. 
About  twenty  feet  west  of  Monroe  Street,  and 
nearly  parallel  therewith,  a  fence  had  been 
erected  throughout  the  entire  length  of  the 
Thayer  lot,  leaving  that  part  upon  Monroe 
Street  uofenced. 

In  this  fence  was  a  picket  gate,  to  which  a 
footpath  proceeded  from  a  door  on  the  east 
side  of  the  licensed  tenement  at^^  land  of  tbe 
defendant  and  of  Thayer  to  tbe  gate,  and  thence 
across  the  other  land  of  Thayer  to  Monroe 
Street. 

The  Government  contended  that  the  premises 
of  Thayer  west  of  the  fence  were  used  and  oc- 
cupied by  the  defendaot;  and  that  his  lot  east 
of  the  fence  bad  been  used  by  the  public  to  pass 
over  on  foot  and  with  horses  and  carriages,  so 
as  to  become  practically  a  part  of  Monroe 
Street 

The  presiding  Judge  Instructed  the  jury  that 
if  they  were  satisfied  that  Monroe  Street,,  as 
used  and  occupied  by  tl^^i^i^y^^^jq^^^g 
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premises,  and  there  was  an  entrance  thereto 
from  Monroe  Street,  they  should  And  that  the 
defisndant  bad  no  license;  that  it  made  no  dif- 
erence  as  to  the  legal  title  to  the  land  adjoining 
the  street;  "  if  it  »i joined  the  street  as  used  by 
the  public,  and  as  used  by  school  children  going 
to  and  from  school,  the  defendant  ongnt  to 
have  no  license." 

We  think,  in  these  instructionR,  there  is  an 
important  omission.  Whether  the  picket  gate 
through  the  fence  afforded  such  an  entrance 
from  the  defendant's  building  and  place  to  Mon- 
roe Street  as  to  make  them  on  the  same  street 
with  the  building  occupied  as  a  public  school, 
depended  upon  its  use, whether  it  was  fastened, 
or  open  to  anyone  who  might  want  to  go 
through  to  the  defendant's  premises.  The  at- 
tention of  the  jury  should  have  been  called  to 
this  question.  If  the  entrance  through  the  gate 
was  used  for  a  special  purpose,  and  not  for  the 
tise  of  all  persons  going  to  and  from  the  li- 
censed premises,  then  it  may  not  have  had  such 
a  connection  with  Monroe  Street,  that  the  de- 
fendant's premises  can  be  said  to  be  on  the  same 
street  as  the  school  house.  Commonwealth  v. 
JenJdm,  ISTMass.  672. 

This  was  a  question  for  the  jury  to  determine, 
under  proper  instructions. 

The  latter  part  of  the  instructions  given  make 
no  reference  to  any  access  to  the  defendant's 
premises  from  Monroe  8treet,and,  for  the  reason 
before  given,  are  in  this  respect  defectire. 

Bxe^Uont  $uatained. 


COMMONWEALTH  of  ^lassacbusetts 

V. 

Certain  QAMINQ  1MPLEME£TT8 ;  WUliam 
P.  UiaOINS.  Claimant. 

1.  Claimant  in  an  in  rem  proceeding  a- 
gainst  gamins  implementa,  after  ap- 
pearing and  pleadinginthecourt  below, 
cannot,  for  the  first  time  in  the  Supreme 
Court.objectthat  notice  was  not  prop- 
erly served. 

3.  Evidence  that  the  rooms  in  which  the 
implements  were  found  were  resorted 
to  for  unlawful  gaming,  prior  to  the 
seizure,  tends  to  prove  that  at  the  time 
of  seizure  the  implements  were  kept  for 
use  in  unlawful  gaming,  and  is  eompe* 
tent. 

(Snffolk— Beeldea  January  28, 1886.) 

ON  claimant's  exceptions.  Overruled. 
The  questions  presented  by  the  exceptions 
are  stated  in  the  opinion. 

ifr.  D.  r.  Pit«,  for  claimant 
Mr.  Ed^ar  J.  Sherman,  AUy-Oen.,  for 
the  Commonwealth: 

The  evidence  offered  as  to  the  use  to  which 
the  rooms  were  put  prior  to  the  date  of  the 
seizure  was  properlr  admitted ;  it  tended  to 
prove  their  unlawful  use  on  that  day.  Gom- 
motmeaUk  v.  Stoehr,  109  Mass.  S6S. 

By-  the  Court: 

The  evidence  offered  by  the  claimant,  "  for 
the  purpose  of  showing  that  no  true  and  attest- 
ed copy  of  the  order  of  notice  issued  by  the 
court,  was  even  posted  on  the  building,'*  was 
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properly  rejected.  The  claimant  having  ap- 
peu%d  and  pleaded  in  the  municipal  court, 
could  not  for  the  rst  time  in  the  Superior  Court, 
upon  appeal,  object  that  the  notice  of  the  infor- 
mation was  not  properly  served.  Gommonieealth 
v.Greffory,T  QT&y,4^iO0mmonfeeaUhv.Harveg, 
111  Mass.  430. 

One  of  the  issues  was  whether  the  apparatus 
and  implements  seized  by  the  officers  were  used 
or  kept,  and  provided  to  he  used  in  unlawful 
gamine  or  any  place  resorted  to  for  the  pur- 
pose of  unlawful  gaming.  P.  S.  ,ch.  312,|  2  ,cl.7. 

Evidence  that  the  rooms  in  question  were 
resorted  to  for  unlawful  gaming  at  times  pre- 
vious to  August  18, 1885,  the  day  of  the  seizure, 
tended  to  prove  that  on  that  day  the  imple- 
ments were  kept  for  use  in  unlawful  gaming 
and  was  competent 

Mieeptions  omrulaS. 


COMMONWEALTH  of  Massachnaetts 
ff. 

Harrison  G.  O.  BOWEBS. 

1.  A  complaint  for  having  in  one^s  poesee- 
sion.with  intent  to  sell.  Bilk  oonraining 
leBs  than  18  per  cent  of  milk  solids,  need 
not  alleige  that  there  had  been  an  aakl- 
yeis. 

3.  It  is  immaterial  in  what  manner  the 
quantity  of  milk  solide  has  been  re- 
dneed,  if  intent  is  to  sell  as  pare  and 
not  as  skimiued  milk. 

(Suffolk— DeddedJannaiy  8. 1886.) 

ON  defendant's  exceptions.  Overruied. 
The  case  is  stated  in  the  opinion. 
Jfr.  Jamea  D.  'Hiomflon*  for  defendant: 
It  was  held  in  Ommonwealth  v.  Erana,  ISS 
Mass.  11,  that  P.  S.  §  9  of  chapter  57  is  not  a 
rule  of  evidence,  but  a  deflmtion  of  a  new 
offense.   Unless  then  we  strike  out  the  first 
part  of  this  section  entirely,  the  thing  forbidden 
IS  "milk  shown  on  analysis  to  contain," etc. 
If  so,  the  complaint  should  have  been  quashed 
for  not  so  describing  it. 

The  deficiency  m  solids  in  this  milk  was 
wholly  due  to  absence  of  fat;  that  is,  a  portion 
of  the  cream  had  been  removed,  and  the  com- 
plaint should  have  been  under  §  8. 

Mr.  Harvey  N.  EUiepard,  Aast.  Atty-Qen., 
for  the  Commonwealth: 

The  mulic  a  to  quash  wasproperly  oveimled. 
CommonweaWi  v.  Eeenan,  ISO  Mass.,  March  8. 
1885. 

The  refusal  of  the.  court  to  give  the  instnic- 
tion  asked  for  by  the  defendant,  was  correct. 

P.  8.  ch.  57,  S§  5-7. 

Field.'t/'., delivered  the  opinion  of  tbecoort: 
The  complaint  is  in  form  like  that  which  was 
held  sulticient  in  Commonwealth  v.  Keenan,  139 
Mass.  198.  The  offense  charged  consists  in  the  de- 
fendant's having  in  his  possradon,  with  iDteol 
to  sell,  milk  which  contained  less  than  13 
per  cent  of  milk  solids.  That  this  fact  is  shown 
by  an  analysis  is  a  matter  of  proof,  but  it  is  not 
a  constituent  element  of  the  offense  that  there 
was  an  imalysis,  and  it  need  not  be  alleged  in 
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The  modon  to  quash  was  rightly  overruled. 
It  is  immaterial  io  wttat  roaHDer  the  quantity 
<jS  milk  solids  has  been  reduced  below  thirteen 
per  cent  if  the  intent  is  to  sell  the  milk  as 
pure  milk,  and  not  as  skimmed  milk.  P.  S.  ch. 
37  J§  6,  7. 

The  instruction  requested  was  li^tly  refused. 
Exeeptiom  ovemtkd. 


John  T.  mOHABDS 
«. 

Milton  6.  BARLOW  et  ai. 

A  prnanimmorj  note  eoQtainlng  a  power 
of  attorney  to  eonfsM  jndiemeiit  with- 
out pToeees  in  favor  of  the  "holder" 
at  any  Idiue,  even  if  a  non-nss-otiaible 
inBtmnient  inform,  imports  that  it  was 
drawn  on  the  nunuiption  that  it 
would  be  nea:otiabIe,the  word  "holder** 
being  nsed  m  a  sense  which  embraoaa 
an  indorsee  t  henoe,  judgment  by  con- 
fession taken  by  an  indorsee  of  the 
payee  is  valid  and  will  sustain  an  ac- 
miD  tiiereon,  ahhongli  the  jndgmrait  by 
omfeBBlon  was  taken  in  axwther  State. 


(Hampden-DeiMed  October  81,  1886.> 
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N  plaintiff's  exceptions.  8u«tained. 
This  was  an  action  to  recover  on  a  for- 
dga  judgment  obtained  in  a  suit  upon  a  prom- 
mjry  note,  upon  a  stipulation  contained  Id 
tlie  note  authorizing  any  attorney  to  appear 
for  the  holder  at  any  time  and  confess  judg- 
ment thereon  on  the  part  of  the  makers;  the 
note  is  as  follows; 
$4,480.14.  Chicago.  HI..  Dec.  15,  1882. 
Ninety  day»  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  Jno.  B. 
Jeflery  four  thousand  four  hundred  thirty  and 
fourteen  one  himdredths  dollars,  at  the  Chi- 
cago Naticnal  Bank,  with  interest  at  8  per  cent 
per  annum  after  due  until  paid.  And  to  secure 
tbe  payment  of  said  amount  we  hereby  author- 
ize, irrevocably,  any  attorney  of  any  court  of 
record  to  app^  for  us  in  such  court,  in  term 
time  or  vacation,  at  any  time  hereafter,  and 
confess  a  judgment  without  process  in  favor  ot 
the  holder  oi  this  note,  for  such  amount  as 
may  appear  to  be  unpaid  thereon,  together 
with  costs  and  $100  attorney's  fees,  and  to 
Waive  and  release  all  errors  which  may  inter- 
vene in  any  such  proceedings,  and  consent  to 
immediate  execution  upon  such  judgment, 
beiet^  ratifying  and  confirming  all  that  said 
■ttcffni^  may  do  by  virtue  ttieteof , 

Barlow.  WDson  &  Co.  [Seal.] 
Geo-  Wilson.  [Seal.] 
Indorsed  by  Jno.  B.  Jeffery. 
For  a  defense,  defendant  pleaded  that  the 
note  was  a  non<negotiable  instrument  and,  as 
Buch.  judgment  by  confession  thereon  under 
the  power  could  not  be  enforced  by  mj  party 
other  than  the  payee,  and  that  plaintiff  being 
the  asidgnee  of  a  non-negotiable  chose  in  action 
could  not  enforce    Ihe  power  of  attorney 
therein  contained,  and  the  court  so  ruled. 

Plaintiff  thereupon  produced  a  duly  authen- 
ticated copy  of  a  judgment  by  confession 
taken  in  Illinois,  imder  the  power  of  attorney 
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contained  in  the  note,  and  demanded  judgment 
on  such  forei^  judgment  by  confesssiou;  but 
the  court  retuscd  the  rule,  upon  the  ground 
that  an  action  would  not  lie  on  such  jw^ment 
so  taken  by  the  indorsee  of  the  payee. 

Exceptions  were  thereupon  taken  by  plaint- 
iff, and  the  case  brought  up  on  appeal  to  this 
court. 

Jfr.  Gideon  Wells,  for  plaintiff: 
The  note  sued  on  was  negotiable.   The  war- 
rant of  attorney  which  accompanies  the  note 
is  not  an  essential  part  of  it. 

It  did  not  modify  the  absolute  promise  con- 
tained in  the  note;  it  merely  gave  Lo  the  holder 
a  special  means  of  obtaining  security  in  tlie 
event  of  his  wishing  to  avail  hiiWlf  of  it. 
Toune  V.  Bice,  122  it&se.  67;  Arnold  v.  Bock 
River  S.  B.  Co.  6  Duer,  807;  BriU  v.  Crick,  1 
Mees.  &  W.  282;  Odiome  v.  aargent,  6  N.  H. 
401;  Hodgea  v.  Shvler,  22  N.  T.  114;  Knipper 
y.  Cham,  7  Iowa,  145. 

Promissory  notes  with  warrant  of  attorney 
to  confess  judgment  are  in  general  use  in  many 
of  the  States  and  are  held  negotiable,  inde- 
pendent of  statute  movisiona.  Othom  v.  Havi' 
ley,  19  Ohio,  180;  Keep  v.  ii:;oi«,  8  Nel.  24. 

The  early  case  of  Overton  v.  Tyler,  3  Barr, 
846,  has  not  been  followed  in  other  States,  atld 
is  practically  overruled  in  Pennsylvania.  2iivi- 
vierman  v.  Anderaon  67  Pa.  St.  421. 

Leading  law  writers  hold  the  better  opinion 
to  be  that  such  notes  are  negotiable.  1  Dan. 
Neg.  Inst.  47,  48, 49;  Pan.  Bills  &  N.  147. 

Tnere  was  a  Ume  when,  if  the  holdor  did  not 
avail  himself  of  tlds  right,  the  note  would  cer- 
tainly be  due.  There  was  less  uncertainty  in  this 
note  than  in  Cota  v.  Buck,  7  Met.  588;  Charlton 
V.  Beed,  61  Iowa,  166;  Gapron  v.  Capron,  44 
Vt.  410;  Carlton  v.  Kenealy,  12  Mees.  &  W. 
189;  Ermt  v.  5fc«*ma»,  74 Pa.  St.  18;  J)inmwre 
V.  Ihinean,  57  N.  Y.  678;  Oook  v.  Home,  29 
L.  J.  869. 

Adding  attorney  fee,  in  event  of  taking 
judgment,  does  not  introduce  such  on  element 
of  uncertainty  as  to  affect  the  negotiability  of 
tbe  note.    Nidcermn  v.  Sheldon,  38  111.  872. 

TTie  fact  that  the  word  seal  was  printed  on 
the  note  after  the  names  of  the  signers,  does 
not  make  it  a  sealed  instrument,  so  as  to  ren- 
der it  non-n^otiable.  Bates  v.  Boston  ^  S. 
T,  a  B.  R  Co.  10  Allen,  251;  Jaekaon  v. 
Myera,  48  Md.  452;  Irwin  v.  Brown,  S  Cranch, 
C.  C.  814. 

The  note  is  that  of  a  firm,  found  by  tbe 
facts  to  have  been  executed  by  one  member  of 
it.  The  seal,  therefore,  would  be  of  no  effect. 
BvMeU  V.  Anriahle,  109  Mass.  72. 

It  would,  therefore,  have  to  be  treated  as  a 
simide  contract.  Taptey  v.  Butterfield,  1  Met. 
515;  Jaekaon  v.  Myera,  auvra;  Hunter  v.  Par- 
ker, 7  Mees.  &  W.  8!^;  Winvea  v.  JHunn,  9 
N.  T.  229;  Wood  v.  Aubum  d  B.  JB.  B.  Co. 
3  N.  T.  160-167. 

Had  be  desired  to  take  advantage  of  the 
misjoinder  of  causes  of  action,  he  should  have 
demurred.    Barlow  v.  Leaoitt,  12  Cnsh.  488. 

The  d^endant,  having  consented  to  go  to 
trial  upon  both  counts,  and  taken  a  rulhig  that 
plaintiff  could  not  maintain  an  action  against 
either  defendant  upon  either  coimt,  cannot  now 
take  advantage  of  anv  error  in  pleading. 
BrovBn  v.  Waterman,  lO  Cush.  117;  J>0rman  v. 

Kane,  B  Allen,  88.  r^r\r^rt\i 
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There  waa  nothing  in  the  case  to  ahow  that 
the  attorney  who  represented  Wilson  bad  not 
full  authon^  to  do  so;  and  until  evidence  was 
introduced  by  the  defendant,  the  presumption 
was  in  favor  of  the  jurisdiction  of  the  court. 
Big*dl  V.  Wliedock,  11  Cuah.  377;  Buffum  v. 
8timp»on,  5  Allen,  591 . 

The  Illinois  court  was  the  proper  tribunal  to 
determine  that  question.  Qutkrie  t.  Loary, 
84  Pa.  Bt.  588. 

The  Superior  Court  oould  not  know  that 
such  contracts  were  not  made  assignable,  and 
the  assignee  authorized  to  sue  in  liis  own  name 
in  Illinois,  which  is,  in  fact,  the  case.  R  S. 
111.  chap.  98,  §406. 

A  person  would  be  bound  by  the  appearance 
of  an  attorney  authorized  after  action  brought. 
There  would  seem  to  be  no  reason  why  the 
same  authority  could  not  be  given  witn  like 
effect  in  anticipation  of  a  suit.  Such  would 
seem  to  be  the  law.  Judgments  so  recovered 
have  been  held  conclusive  upon  defendants, 
without  service  or  other  appearance.  Hen- 
drickaon'v.  FHet,  45  N.  J.  656;  Sarneas  v. 
Green,  19  Mo.  828;  Warren  v.  Im^,  16  Mo. 
lOS;  Sand(^kY.  KeOtr,  31  Mo.  567;  Baker  v. 
Stondmxker,  84  Mo.  172;  Coleman  v.  Waten, 
18  W.  Va.  278. 

The  right  to  enter  judgment  upon  such  war- 
rants of  attorney  is  recognized  as  a  common- 
law  right  hi  Stueetey  v.  Kticfun,  80  Pa.  St.  180; 
Manf.  dt  Sfeeli.  Bank  v.  St.  John,  5  Hill,  497; 
Keith  V.  Keilogg,  97  111.  147;  BuOi  v.  BaTiatm, 
70  HI.  480. 

The  fact  that  judgment  was  rendered  before 
the  note  by  its  terms  was  due  does  not  impair 
its  validity.  It  was  in  accordance  with  the 
authority  given.  Adam  v.  Arnold,  86  111.  185; 
Sherman  v.  Braddelp,  11  III.  623. 

Mr.  Alflred  Hemenwayt  for  defendant. 

Holmes.  •/.,  delivered  the  opinion  of  the 
court: 

In  the  absence  of  any  evidence  to  the  con- 
trary, we  must  assume  that  the  question 
whether  the  note  in  suit  was  negotiable  is  gov- 
erned by  the  common  law,  as  amended  or  de- 
claiedt^tbeStatuteof 8&4Anne,chiw.9.  See, 
Gommontoealth  v.  Leaeli,  I  Mass,  69,  61;  Good- 
win V.  Eobart$,  L.  R.  10  Ex.  887.  860. 

And  we  must  assume  that  that  law  is  as  de- 
clared by  the  Massachusetts  decisions.  It  has 
been  decided  in  Massachusetts  that  a  note  pay- 
able at  a  future  day  ceriain,  or  earlier  at  the 
option  of  the  holder,  is  not  negotiable.  Ma- 
honey  V.  ntzpairick,  183  Mass.  151.  See,  Mt» 
V.  mva.  119  Mass.  187. 

The  obligation  to  be  gathered  from  the  four 
comers  cA  the  present  instrument  is  similar. 
The  promise,  taken  by  itself,  is  absolute,  to 
pay  in  ninety  days  from  date;  but  the  power 
of  attorney  on  the  face  of  the  note  authorizes 
a  confession  of  judgment  "  at  any  time  here- 
after," and  we  must  construe  these  words  as 
meaningatany  time  after  thedate.  See,  Adam 
V.  Arnold,  86111. 185.  We  cannot  distinguish 
such  a  case  from  Mahmey  v.  Mttpatriek;  for 
this  reason,  without  considering  whether  there 
are  any  others,  we  must  decide  that  the  note 
waa  not  negotiable.  We  do  not  rely  upon  the 
fact  that  it  seems  to  have  I)eeD  uuder  seal,  be- 
cause there  was  some  diflereace  between  coun- 
sel as  to  the  meaning  of  the  bill  of  ezceptloDS. 
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'  The  ruling  that  an  action  could  not  be  main- 
tained against  Wilson  on  the  judgment  re- 
covered against  him  In  DUnois  was  errooeous. 
The  form  of  the  ruling  shows  that  it  was  not 
made  on  the  technical  ground  that  there  was  a 
misioinder  of  counts  gainst  Wilson  alone  and 
against  Barlow  and  Wuson  jointly.  No  such 
objection  seems  to  have  been  made  at  the  trial, 
and  no  attempt  is  made  to  support  the  ruling 
on  that  ground.  But  it  is  arigued  that  the 
jurisdiction  of  the  Blinois  court  depended  on 
the  power  of  attorney  contained  in  tbencrte; 
and  that,  if  the  note  was  not  negotiable,  the 
scope  of  the  power  "  to  confess  a  judgment 
without  process  in  favor  of  the  holder  this 
note,"  was  confined  to  Jeffeiy,  the  payee. 
But  we  think  it  clear  that  the  word  "  hokur  " 
was  used  in  a  sense  which  aahtacai  any  in- 
dorsee of  tbe  note.  See,  Itanaom  t.  /onet,  1 
Scam.  201. 

The  form  of  the  instrument  plainly  imports 
that  it  was  drawn  on  the  assumption  ttut  tt 
would  be  negotiable;  and,  even  if  this  aasomp- 
tioQ  was  erroneous,  it  must  be  taken  into  *c- 
count  none  the  len,  if  neceasaiy*  in  intcrpietiar 
the  meaning  of  the  powec.  It  is  not  argoea 
I  hat  the  power  of  attorn^  was  invalid,  or  that 
we  are  not  to  assume  proceedings  in  aoootd- 
ance  with  its  terms  to  have  been  regular. 
Keith  V.  Keltogg,  97  111.  147. 

The  jurisdiction  of  the  Illinois  court  being 
established,  we  should  be  boimd  to  ren)ect  the 
judgment,  even  if  there  were  error  of  law  ap- 
parent on  the  face  of  the  record.  But  we  can- 
not say  that  there  is  any  such  error,  becanw, 
apart  from  other  reasons,  we  cannot  say  that 
Illinois  may  not  have  statutes  authorizing  the 
assignee  of  a  chose  in  action  not  negotiaue  to 
recover  in  his  own  name,  although  no  sudi 
statute  was  put  in  evidence.  III.  R.  8.  chop. 
98,^  4;  chap.  110,  §  66. 

If  there  is  a  statute  as  supposed,  the  juris- 
diction might  perhaps  be  supportod.  even  if 
the  word  "holder"  were  conflned  to  Jdtaj, 
the  original  payee;  for  we  are  not  pr^iana 
to  say  that  if,  for  any  reason,  he  found  it  con- 
venient to  take  a  judgment  In  the  name  of  an 
agent,  that  would  not  still  be  a  iudgmait  in 
h^  favor  within  the  meaning  ox  the  power, 
and  it  does  not  appear  that  ttie  plainnfl  ms 
not  acting  on  his  buialf  . 

Exeepwmg  eiuitained. 


John  W.  PHELON 

p.   

InbaUtants  of  ORAimLLE. 

1.  The  atatute.  Pub.  St.  chap.  S7,  $  80^  re- 
quiring the  appolatBent  of  a  rown  eel* 
lector  pro  tempore.  Is  not  satisfied  by 
a  writing  Bigned  with  the  naaneeolaU 
the  seleOTiuen,  done  hy  one  of  their 
number  In  the  absenee  of  the  otlMrsi 
and  with  no  authority*  other  than  that 
in^plied  by  their  havinfc  agreed  ttiatthe 
party  should  be  appointed. 

3.  Such  appointee  Is  not  an  oMeer  iejure; 
and  a  warrant  Issued  to  him  wider 
such  an  appointment,  doea  not  confer 
ux>on  him  authority  as  such  officer. 

8.  A  party  is  not  an^pBleer  de  Jitre^  as 
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oonditionB  are  complied  with;  and  the 
town  is  not  eatopfwd  to  deny  his  title 
as  an  c^floer  defaeto  in  a  1011  by  him  for 
mmrw%omm  rendered,  If  he.elfums  com- 
pensation bj  Tlrtoe  of  his  oflce. 

(Hampdeo— Dedded  Januarys,  1880.) 

ON  plaintiff's  exceptioos.  Overruled. 
Suit  for  commissioa  for  oollectioDS  made 
by  an  amKnntee  as  town  collector. 
Mr.  John  I*.  Riee,  for  plaintiff  : 

The  elected  collector  havine  failed  to  f^ve 
tfae  requisite  bond,  it  became  tne  duty  of  the 
sdectmen  to  appoint  another  collector.  P.  8. 
ch.  87,  §  Bl. 

Thereupon,  as  the  case  finds,  the  selectmen 
made  cboim  of  the  plaintiff  as  their  appointee. 
This  was  sufficient  to  authorize  the  cbtirman 
of  the  selectmen  to  sign  the  names  of  the 
other  two  to  the  writing  required  by  the  stat- 
ute. Burt  V.  Diiamoek,  11  Pick.  855;  Hunter 
v.  Giddinge,  97  Mass.  41;  Qreenfieid  Bank  v. 
OruJTs,  4  Allen,  447, 464;  MerriJUldy.  Parriit, 
11  Cush.  590,  507;  Richardmn  v.  Maiea,  81  Mo. 
430;  i^brrott  v.  Da^,  41  Me .  882;  Dretel  v.  Jor- 
dan, 104  Hasa  4m;0haMY.KmKdge,  11  Allen, 
49.59. 

That  choice  wan  the  essence  of  the  appoint- 
ment, of  which  the  writing  called  for  the  stat- 
ute isdesigned  to  be  merely  the  evidence,  like 
the  ordinary  commission.  Johmton  v.  Wilson, 
2  N.  H.  802;  Marbury  v.  Maditent,  1  Cranch, 
187, 157  (5.  U.  8.  bk.  2.  L.  ed.  60,  67);  Wright 
V.  Lanekton,  10  Pick.  288;  Gardner  v.  Gardjur, 
5Cii8h.4S8. 

Reference  to  other  statutes  which  are  strict- 
ly ti»  pari  materia  shows  that  the  Legislature  did 
not  intend  the  writing  to  be  the  definitiTe  act 
of  appointment,  but  only  a  ccmvenlent  mode 
of  giving  the  act  notoriety.  P.  8.  ch.  12,  §§ 
79.80. 

The  aimolntment  may  he  proved  by  evidence 
of^und^  the  writing.  1  Oreeat  Ev.  081;  Ed- 
ward*  V.  Buchanan,  8  B.  &  Ad.  788;  Beg.  v. 
Carter,  1  Carr  &  K.  741. 

If  the  act  of  appointment  must  be  in  writing, 
the  case  does  not  find  that  it  was  not  so,  and 
the  presumption  Is  that  it  was.  Omnia  rite 
ene  acta  praiumuntur.  Berlin  v.  Bolton,  10 
Met.  115, 120;  Flagg  v.  Woreettor,  8  Cush.  60; 
Wileorv  Smith,  5  Wend.  281. 

This  presumption  Is  not  overcome  hy  mere 
failure  to  produce  the  writing,  since  the  stat- 
ote  fails  to  provide  for  its  delivery  to  the 
plaintiff,  and  such  delivery  is  not  essential  to 
the  appointment.    Marbitryv.  Maditon,  supra. 

The  presumption  is  strongly  aided  by  the 
subsequent  conduct  of  the  selectmen  in  fixing 
the  penal  sum  of  the  plaintiff's  bond,  approv- 
ing his  mreties,  committing  the  tax  warrants 
to  him  tod  paying  him  for  collecting  the  school 
district  taxes.  8ouhegan  Factory  v.  McGonihe, 
7  N.  H.  809;  820;  Gould  v.  Monroe,  61  Me.  644. 

The  plaintiff's  incumbency  and  performance 
of  the  duties  of  the  office,  under  color  of 
title  and  with  the  acmiieeoence  of  the  public, 
are  sufficient  proof  of  a  valid  titie,  there  bdng 
Dcrthing  in  the  case  to  control  it.  1  Greenl.  Ev. 
88,  92:  Bowleg  v.  Bamee,  8  Ad.  &  Ell.  N.  8. 
1087;  Bnnbury  v.  Matthaet,  1  Car.  &  K.  880; 
BvtUr  V.  Ford,  1  Crorop.  &  H.  662;  M'Gahey 
V.  AJMon,%  Mees.  &  W.  206;  MeMahoa  v.  Len- 
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nard,  6  H.  L.  Cas.  070,  1000;  Johnton  v.  fiftxi- 
imn,  8  Ohio,  04;  Belphi  Sehaol  JHa.  v.  Murray, 
SS  Cal.  80. 

The  plaintiff  was  duly  sworn.  The  certlfl- 
cate,  signed  "William  Wells,  Justice  of  the 
Peace  sufficientiy  shows  this.  Seammon^. 
Scammon,  28  N.  H.  410;  C'tapp  v.  Watton,  8 
Pick.  440. 

The  title  to  a  public  office  is  not  to  be  tried 
in  an  action  against  the  municipality  for  the 
compensation  attending  it.  HutUer  v.  Chand- 
ler, 49  Mo.  452;  Vemnond  v.  McCarthy,  17  Iowa, 
535;  HuU  v.  Super.  Court,  68  Cal.  174;  Common- 
imtlt/t  V.  Fowler,  10  Mass.  290,  801;  Sudbury  y. 
Stearm,  21  Pick.  148,  165;  Coolid^e  v.  Brig- 
ham,  1  Allen,  883,  386. 

To  pass  upon  the  title  in  such  a  case  would 
often  conclude  the  rights  of  a  contestant  un- 
heard, contrary  to  the  policy  of  the  law.  Fou>- 
ler  V.  hebee,  0  Mass.  381;  Commonwealth  y. 
Smith,  0  Mass.  581. 

Moreover,  the  defendants  are  estopped  to 
deny  the  plaintiff's  title  by  their  acceptance  of 
his  bond,  his  services  and  the  moneys  collected 
by  him.  Radford  v.  Melntoth,  8  T.  R.  682; 
Beg.  V.  OmU,  16  Ad.  &  Ell.  N.  8.  975;  Prit- 
ehard  v.  Walker,  8  Car.  S6  P.  212;  Pfoeock  v. 
Harrit,  10  East.  104;  Wend^l  v.  Fleming,  8 
QTW.91S;  Arlington  r.  Betree,  122  Mass.  ^0. 

The  State  may  be  estopped.  A  fortiori,  a 
town  may  be.  People  ef  Vermont  v.  Go»pel  Soc. 
2  Paine,  C.  C.  545. 

If  it  be  conceded  that  plaintiff  was  only  col- 
lector de  facto  he  may  still  recover.  The  right 
to  compensation  grows  primarily  out  of  the 
incumbency  and  renditim  of  services  in  a  pub- 
lic office,  and  not  out  of  the  strict  legal  title  to 
the  office  JBeg.  v.  Mayor  of  Cambridge,  IS  Ad. 
Ell. 702;  BuUer-v.Penneylt)cmia,\(i  Howard.  408, 
416(61  C.  8.  bk.  18,  L.  ed.  47^*);  Gonwyrv. 
Mayor,  5  N.  Y.  285;  Smiih  v.  Mayor,  37  N.Y. 
618;  Me  Veany  v.  Mayor.  80  N.  Y.186;  Hoboken  v. 
Gear,  8  Dutch.  (N.J.)  866,  280;  Stuhr  v.  Cur- 
ran,  15  Vroom,  (N.J. )  181 ;  Steuben/eilU  v.  O^, 
88  Ohio  St.  18;^vd^«^  Wa^  Co.  y.Bmott. 
90  Mich.  176:  Lawtor  v.  Alton,  8  Ir.  Rep.  C.  L. 
160 

Courte  depart  from  this  rule  only  in  suits 
between  rival  claimants  or  in  suits  against  the 
municipality  after  the  title  to  the  office  has 
been  settled  ina  proper  proceeding.  Arris  v. 
Stuk^.  8  Mod.  860;  State  v.  Tate,  70  N.  C. 
161;  mat  V.  MObank,  1  T.R  809,  note;  Boy 
tor  V.  Dodnoorth,  6  T.  R.  681;  U.S.  v.Additon, 
6  WaU.  201  (78  U.  8.  bk.  18,  L.  ed.  019);  Petit 
T.  RouMeau,  15  La.  Ann.  280;  Hunter  v. 
Chandler,  46  Mo.  452;  Christian  t.  Gibbe,  68 
Mies.  814;  People  v.  Potter,  68  Cal.  127;  Glas- 
cock V  Lyons,  20  Ind.  1 ;  MayfUM  v,  Moore,  68 
m.  488;  OomiAock  v.  Grand  Rapids,  40  Mich. 
07. 

The  reason  for  such  departure  Is  said  to  be 

"That  the  officer  de  jure  who  has  been  ousted 
from  his  place  by  an  intruder  has  a  property 
interest  in  the  emoluments  of  the  office,  of 
which  be  cannot  be  deprived  by  one  having  no 
title  thereto."  MeCue  v.  WapeOo  Co.,  66  Iowa, 
608. 

Matthews  v.  Supers,  of  Copiah  Co.,  68  Miss. 
716.  holds  the  contrary  doctrine,  but  the  case 
is  without  weight.   It  is  based  wholly  on  three 
New  York  cases,  which  are  not  lawjn  that , 
State,  and  a  case  hi  1  Tatrof^^^^^^i^j^  [q 
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only  a  dictum  and  a  vague  reference,  as  is 
supposed,  to  iZbtoonf  t.  Wood,  3  hev.,  24B.  But 
this  latter  case  never  reached  a  decision.  See, 
Stuhr  V.  Curran,  tupra. 

Riddle  v.  Bedfm-d,  7  Serg.  &  R.  886,  an  ap- 
parent authority  against  this  position,  was  a 
suit  to  recover  fees  from  a  private  individual 
to  whom  services  were  rendered  expressly 
gainst  Ilia  will,  and  who  at  the  time  denied 
the  officer's  title. 

Also  in  Bnrt  t.  Dimmock.  11  Pick.  336,  the 
court  did  not  deny  the  right  of  compensation 
to  a  de  facto  officer,  but  his  right  under  a  stat- 
ute to  sue  a  third  person  for  a  penal^. 

In  CommomeeaUA  t.  Slif^,  So  St  28, 
which  follows  Bid^  t.  Bedg^ord,  the  defaeto 
officer  had  filed  no  bond;  and  under  a  statute 
making  such  filing  an  indispensable  prelimi- 
nary to  entering  upon  his  duties,  the  court  held 
that  he  had  not,  in  law,  rendered  any  service. 

From  the  earliest  times  provision  has  been 
made  by  law  for  the  compensation  of  tax  col- 
lectors. 1  Prov.  Laws,  St.  1699, 1700,  ch.  36,  g 
10;  St.  1785,  ch.  70,  §1;  R.  S.  ch.  B,  §§  »»,  47; 
O.  8.  ch.  Ifl.  §g  58,     P.8.  ch.  lH,  Mm,  88. 

Letting  the  collecdon  of  taxes  to  Wm.  C. 
Phelon  at  the  town  meeting  did  not  fix  the 
compensation  of  the  collector  other  than  him. 
Rotentlial  v.  Mapar,  6  Daly  (N.Y.),  167. 

P.  S.ch.  12,  g  88,  is  directory  merely,  and  fail- 
ure to  comply  with  It  cannot  deprive  a  collect- 
or of  all  compensation.  The  Town  not  having 
availed  itself  of  the  power  to  fix  tbe  rate, 
must  be  deemed  to  have  assented  to  a  reason- 
able rate.  Band  v.  Wilder,  11  Cush.  291,  887; 
Ri^  V.  Gifford,  11  Iowa,  867. 

To  enable  the  plaintifi!  to  maintain  his  ac- 
tion, the  relation  between  him  and  the  defend- 
ants may  he  regarded  as  one  of  contract,  as 
intimated  in  Alwrd  v.  Collin,  20  Pick.  418, 
438. 

Attempting  to  make  an  express  contract  with 

the  selectmen,  which  they  had  no  power  to 
make,  does  not  bar  a  recovery  on  the  contract 
implied  from  the  rendition  of  the  services. 
Uminan  v.  Steamship  Co.  118  Mass,  862. 

The  tax  warrant  n^  not  be  returned.  Nei- 
ther the  warrant  itself  nor  any  statute  or  de- 
cision this  court  requires  a  return.  Btneai-dv. 
i^tor.70ray,1d8,  182. 

Mugn.  Whitetay  Dnnbart  for  defend- 
ants: 

A  collector  of  taxes,  pro  tempore,  can  be  ap- 
pointed only  in  accordance  with  the  provisions 
of  the  P.8.  ch.27,  90, 91,  by  which  it  is  en- 
acted that  if  a  collector  fails  to  give  the  bond 
required  \xs  law,  "The  Helectmen  may  by  writ- 
ing, under  their  hands,  appoint  a  collector,  pro 
tea^ore." 

■■  To  be  valid,  the  appointment  must  be  made 
in  literal  compliance  with  the  provisions  of 
chapter  27,  ^  90,  by  the  individual  signaturei  of 
the  selectmen  "under  their  hands." 

The  case  of  lleynotd»  v.  Neto  Salem,  6  Met. 
340,  is  directly  in  point,  in  which  it  is 
held  that  the  provirion  of  P.  S.  ch.  27, 
g  54,  that  "Eveiy  town  meeting  shall  be 
held  in  pursuance  of  a  warrant  under  the  hands 
of  the  selectmen,"  etc.,  must  be  strictly  com- 
plied with,  and  the  warrant  receive  the  indi- 
vidual signatures  of  a  majority  of  the  select- 
men, to  render  the  meeting  hud  in  pursuance 
thereof  of  any  validUy. 
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The  selectmen  are  public  officers,  having 
their  duties  prescribed  by  law,  for  the  general 
welfare,  and  are  guided  by  the  law  in  Che  exer- 
cise of  their  duties.  Therefore,  the  defendants 
are  not  estopped  to  deny  the  validity  of  their 
acts.  Rosmre  v.Bo$ton,  4  Allen,  67;  Waioott  v. 
Stoampscoti,  1  Id.  iOl;  Ha  ford  v.  New  Bedford. 
16  Gray,  297. 

Tliere  was  no  ratification  of  the  invalid  ap- 
pointment 

Upon  the  principle  last  stated,  the  selectmen 
could  not  ratify  the  pretended  appointment  by 
Carfunter  by  tJieir  own  subsecjuent  acts,  so  as 
to  bind  tbe  defendants.  Neither  could  the 
treasurer  do  so  by  the  receipt  of  taxes  collected 
by  plaintiff.  Nor  would  the  receipt  of  the 
money  and  the  acceptance  of  the  treasurer's  re- 
port, by  the  defendants,  have  any  such  effect. 
Tbey  are  entirely  consistent  with  the  belief  od 
tbe  part  of  the  treasurer  and  tlie  Town  that 
plaintifl  was  legally  appointed  collector.  Per- 
lev  V.  Oeorgetawn,  7  Gray,  464;  Butiriek  v  Low- 
eU,  1  Allen,  172. 

Tbe  plaintifl,  if  legally  appointed,  could  only 
recover  su^  compeasanon  as  the  Town  ahovlo 
determine.  P.  S.  ch.  12,  %  8S;  Fitmmeoftk  v. 
Melnm,  122  Mass.  268;  J^kcM  v.  Sittfield,  13 
Gray,  847. 

In  Johngton  v.  Wilton,  2  N.  H.  206,  it  is  held 
that  the  neglect  by  a  collector  to  take  the  oath 
of  office  after  his  appmntment  will  invalidate 
his  acts  as  such  collector. 

Holme*t  J.,  delivered  the  opinion  of  the 
court: 

Tbe  statute  requiring  the  appointment  of  a 
collector  pro  tempore  to  be  made  by  a  writing 
under  the  bands  of  the  selectmen,  is  not  satis- 
fied by  a  writing  signed  with  the  names  of  all 
by  one  selectman,  in  the  absence  of  the  others, 
and  with  no  other  authority  tlian  what  is  im- 
plied by  their  having  agreed  that  the  party 
should  be  appointed.  P.  8.  chap.  27.  §  00;  Bev- 
mld»  V.  New  Salem,  6  Met.  840, 844. 

It  is  found  as  a  fact,  that  there  was  no  other 
authority  in  this  case,  and  it  is  therefore  un- 
necessary to  consider  whet^r  a  writing  sipied 
in  the  same  way  would  have  been  valid,  eveo 
if  tbe  siraatures  had  been  authorized.  JSeg- 
noldt  V.  Nei£  Salem,  vHtupra. 

It  is  equally  unnecessary  to  consider  whethtf 
such  a  writing  could  be  ratified  eflectuaUy,  or 
whether  there  was  evidence  of  ratification  in 
this  case,  because,  putting  it  at  the  lowest,  a 
ratification  after  the  oath  of  office  was  taken 
would  come  too  late. 

The  statute  deariy  retiaires  that  the  oath 
shall  be  taken  after  me  collectOT  has  been  ap- 
pointed, not  while  his  appolnkmoit  is  hi  sn- 
pense,  iif  it  is  possible  that  it  should  be  In  sus- 
pense.  P.  S.  ch.  27,     87,  90. 

The  last  consideration  also  prevents  our  re- 
garding the  warrant  issued  afta:  the  oath  wsb 
taken  as  a  sufficient  appointnent.  altlKHUtta 
that  was  under  the  hands  of  the  sdectmen. 

There  is  also  the  further  obstacle,  that  the 
warrant  was  issued  by  the  selectmen  in  their 
capacity  of  assessors,  no  asseBsors  having  been 
elected;  P.  8.  ch.  27.  §  101;  ch.  12,  %\;  and 
that  the  statutes  of  course  do  not  contem{riate 
the  assessors  issuing  a  warrant  until  after  the 
selectmen  have  mMe  their  appointment  P. 
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It  is  argued  that  the  plaintifF  is  entitled  to  re- 
cover for  services  actually  rendered  as  collect- 
or de  faeto.  The  oblations  to  collaterally 
impesching  the  title  of  an- officer  (2e  faeto  in  a 
proceeding  to  which  he  is  not  a  party,  and 
where  the  rights  of  third  iMrsons  are  in  ques- 
tioD;  Foteler  v.  B^,  9  Mass.  381,  2S4  and 
Buekaamv.  Bullet,  15  Mass.  180,  182;  do  not 
tfif^  when  the  officer  himself  seeks  to  recover 
on  the  strength  of  his  title. 

The  services  rendered  are  statutory  services. 
The  statutes  require  that  they  ahall  be  per- 
formed by  an  officer  appointed  In  a  certain 
way,  and  provide  for  his  compensation.  P.  8. 
uln  ntpm,  and  ch.  13,  gij  80,  88. 

The  plaintifl  is  not  an  officer  de  jure,  as 
against  the  Town,  until  the  statutory  conditions 
are  complied  with.  There  is  nothing,  there- 
fore, to  hinder  the  Town  from  denying  his 
title,  if  he  claims  compensation  by  virtue  of 
his  office.  Or,  if  he  sets  up  a  contract  ex- 
press or  imi^ied,  the  answer  is,  that  it  is  a  con- 
tract which  the  statutes  do  not  intend  shall  be 
made.  The  statutes  exclude  other  and  more 
informal  methods  of  binding  the  Town  than 
the  one  which  they  point  out,  on  grounds  of 
paUic  policy. 

Under  circumstances  like  the  present,  the 
current  of  authority  elsewhere  is,  that  no 
action  can  be  maintained.  Kiddle  v.  Bedford, 
7  8.  &  R.  386;  OommonweaUh  v.  HUfrr,  25  Pa. 
St.  38,  81;  fieoplf  v.  ffopaon,  1  Denio,  574,  579; 
Dotanv.Mapirrof  2tiea  7w*,  68  N. ¥.874,379; 
MatlAew$  v.  Super.  S8  Miss.  715;  itopfav.  B4- 
(ar,68Cal.  19!7i8ami»y.  Kinff.  40  Conn.  398, 
810.  See,  Burtv.IHmmoek,  11  Pick.  855,  857. 

The  more  difficult  questions,  which  have 
given  rise  to  some  conflict  as  to  the  rights  of 
sn  officer  de  Jure  against  an  officer  de  facto, 
who  has  been  paid,  or  against  the  town  for 
the  period  covered  by  «uch  payments,  do  not 
arise.  Olaeeoek  v.  Ljfoae,  30  Ind.  1;  Svnter  v. 
Chandler,  45  Mo.  452.  466;  MeOue  v.  WapeUo, 
96  Iowa,  606;  Petit  v.  Bavmau,  15  La.  An. 
289;  U.  8.  v.  Additan,  6  ^aa.  391  [78  C.  8. 
bk.  18,  L.  ed.  9191;  Comttock  v.  Grand  Bapid», 
40  Mich.  897.  Compare  Avditore  of  Waiine 
Go.  V.  Benoit,  30  Mich.  176;  Stuhr  v.  Gurran. 
IS  Vroom,  181.  See,  1  DiU.  Mun.  Corp.  8d. 
elSS85,n.S. 

Mtieeptimu  09errHted. 


James  P.  MILLER 

V. 

Thomas  KELLOUQH. 

Where  there  was  •▼idenee  which  Jostiflee 
tbe  nnAtng  that  dofbadant  was  Indoeed 

to  give  the  note  In  controversy  by  fklse 
andfrandnlent  representations  of  ma- 
terial facts,  the  fsredlbilitr  and  weight 
of  testimony  is  exclnsively  for  the  de- 
termination, of  the  trial  jndget  when 
the  case  is  tried  without  a  jury. 
(Suffolk  Decided  Januarjr  IS,  1880.) 

ON  pbuntifl's  exceptions.  Overruled. 
This  was  an  action  of  contract  on  a  promis- 
sory note  payable  to  the  plaintiff  and  signed  by 
the  defendant.   The  defendant  filed  counts  of 
geoenl  denial,  want  of  oonsidentfon  and  fraud- 
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ulent  representations  made  by  the  pWntifl  to 
the  defendant.  The  case  was  tried  by  Uie  court, 
jury  trial  having  been  waived. 
3fr.  T.  Curley,  for  plaintiff. 
Mr.  HaJ!>ve7'N.  Shepard,  for  defendant: 
The  representations  as  to  the  working  of  the 
mine,  the  shafts,  and  the  cool,  were  of  nutteri- 
al  matters  of  fact,  and  not  of  opinion,  and 
were  made  as  of  the  ^intLirs  own  Knowledge. 
Hazard  v.  Irwin.  18  Pick.  95;  Wsftw-  v.  MdUn, 
108  Mass.  508;  Utchfield  v.  Hutehinaim,  til 
Mass.  195;  Saragie  v.  Stevens,  126  Mass.  307; 
Jeieett  v.  Carter,  182  Mass.  837. 

The  defendant  had  never  seen  the  mine.whlle 
the  plaintiff  was  bom  near  there,  and  the  rep- 
resentations were  not  of  a  kind  upon  which  the 
defendant  could  exercise  bis  own  judgment. 
Nowian  v.  Gain,  8  Allen,  361. 

Since  these  representations  materially  influ- 
enced the  defendant's  purchase,  and  were  made 
with  this  intent.  It  is  immaterial  whether  or 
not  there  were  other  Inducements.  CoUine  t. 
Dmnimm,  13  Met  549;  MatOmm  t.  BUaa,  33 
Pick.  48. 

At  the  time  of  the  sale  it  was  not  practicable 
for  the  defendant  to  visit  the  mine,  and  he  used 
duediUgence  to  ascertain  the  fald^  <tf  the  as- 
sertions and  in  repudiating  the  sale.  Samge  v. 
Stevena,  tupra. 

By  the  Cirart: 

The  plaintiff  does  not  insist  upon  his  objec- 
tion to  the  ruling  of  the  court  that  the  defend- 
ant could  testify  as  to  the  appearance  of  the 
mine. 

There  was  evidence  on  the  part  of  the  defend- 
ant, which.  If  believed,  justifledthe  flndlngtfaat 
the  defendant  was  induced  to  give  the  note  In 
suit  by  false  and  fraudulent  representations  of 
matenal  facts  by  the  plaintiff.  The  credibility 
and  weicht  of  the  testimony  was  exclurively 
for  the  determination  of  the  presiding  Justice 
of  the  Saperkn*  Court,  who  tried  the  case. 
No  other  question  is  raised  by  this  Ull  of  ex- 


overruled. 


Suneon  P.  HTJBBAIU)  et  al. 

V. 

City  of  TAUNTON,  et  at. 

In  the  atatate  which  anthorlsee  city 
oouncUa  to  appropriate  not  over  one 
fiftieth  of  1  per  cent  of  the  valoation 
of  the  year,  for  armories*  for  the  cele- 
bration of  holidays  and  for  other  pub- 
lie  purposes  I  the  word  "other"  m&y 
inemde  ctmcerts  in  the  cpen  air.  U 
the  purpose  is  wltUnthe  Aet«  there  is 
no  reason  why  the  city  conneil  may 
not  create  tha  oeeaaion. 

(Bristol — Decided  Januaiy  8,  WU.) 

AN  petition  for  an  injunction.  Dirnniteed. 
\j  This  was  a  proceeding  on  i>etition  seeking  Co 
obtain  an  injunction  to  restrain  the  municipal 
corporation  from  appropriating  public  moneys 
for  the  purpose  of  maintaining  open  air  con- 
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The  case  is  sufBciently  stated  in  the  opinion. 

Mr.  Im  E.  White,  for  petitioners. 

Mr.  r,  V.  Fuller,  for  respondents: 

Prior  to  the  passage  of  the  Statute  of  1861,  no 
city  in  this  Commonwealth  had  power  to  le^Uy  1 
appropriate  money  for  the  celehration  of  noli- 1 
days  or  any  kindred  purpose.   Hood  t.  Mayor 
ofLynn,  1  Allen,  108. 

The  Statutes  of  1861,  eh.  165,  did  not  en 
large  the  powers  of  towns,  but  simply  gave  to 
cities  the  power  to  afjpropriate  mooey  from 
its  treasury  "for  armories  lor  the  use  of  mili- 
tuiT  companies,  for  the  celebration  of  holidays 
ana  other  public  purposes,"  with  certain  limit- 
ations. The  power  of  dttes  was  and  the  pow- 
er of  towns  DOW  is  limited  by  the  phrase  "and 
for  all  Other  necessary  charges."  P.  8.  di.  27, 
§  10;  P.  8.  ch.  28.  S  13. 

It  is  a  matter  of  common  knowledge  that 
band  concerts  are  given  uoivereally  in  the  cities 
and  large  towns  of  this  Commonwealth  during 
the  summer  months,  and  in  construing  statutes 
applicable  to  public  corporation,  courts  will  at- 
tacli  no  alight  weight  to  the  uniform  practice 
under  them,  if  the  practice  has  continued  for 
a  considerable  time.  Sherwm  v.  Boifiee,  16  Vt. 
444;  1  Dillon,  g  94.  8d  ed. 

Holmes.  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  to  us  is  whether 
the  Public  Statutes,  cbap.  28,  g  18;  St.  1861, 
chap.  16S,  can  "be  intertH%ted  to  autliorize  a  city 
to  appropriate  money  for  public  concerts  by  a 
band.  The  statute  was  passed  just  after  the  de- 
cisioo  in  Hood  v.  Mayor  and  Aldermen  of  Lynn, 
1  Allen,  108,  that  the  celebration  of  the  Fourth 
of  July  was  not  among  the  "other  necessary 
charges"  for  which  towns  were  authorized  to  ex- 
pendmoney.  Pub.  Sts.  chap.  27,  g  10.  It  pro- 
vided that,  by  a  yea  and  nay  vote  of  two  thirds 
of  the  members  of  each  branch  present  and  vot- 
ing, city  councils  might  appropriate  a  compara- 
tively small  sum,  not  over  one  fiftieth  of  1  per 
cent  of  the  valuation  for  the  year,  for  armories, 
"for  the  celebration  of  hdiaaya,  and  for  other 
public  purposes." 

The  word  "other"  implies  that  the  celebra- 
tion of  holidays  Is  a  public  purpose  within 
the  meaning  of  the  Act,  and  indicates  that  pur- 
poses which  are  public  only  in  that  sense  are  in- 
eluded  within  its  scope,  although  they  look 
rather  more  obviously  to  increasing  the  pictur- 
esqueness  and  interest  of  life  than  to  the  sat- 
isfaction of  rudimentary  wants,  which  alone 
we  generally  recognize  as  necessary.  We  know 
of  no  simple  and  merely  logical  test  by  which 
the  limit  can  be  fixed.  It  must  be  determined 
by  practical  considerations.  The  question  is 
one  of  degree.  But,  in  reply  to  the  petitioner's 
argument,  we  may  say  that,  if  the  purpose  is 
within  the  Act,  we  do  not  see  why  the  city 
council  may  not  create  the  occasion.  Taking 
into  account  the  history  and  language  of  the 
Act,  the  safeguards  attached  to  the  exercise  of 
the  power,  the  smallness  of  the  sum  allowed  to 
be  expended,  and  the  fact  that  it  has  long  been 
.  assumed  to  be  within  the  power  of  cities  to  give 
such  concert  in  the  open  air,  we  are  not  pre- 
pared to  say  that  a  case  is  presented  for  an  in- 
junction. 

PftiUon  ditmimd 
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QuaU  THOBNELL 

V. 

City  of  BROCKTON. 

1.  Where  one  part  of  the  deacription  ofa 
deed  requires  a  lane  at  a  certain  distance 
to  be  taken  as  a  boundary  and  another 
part  calls  for  a  lane  at  another  distance 
as  the  same  boundar>'  and  two  lanes  are 
shown  to  have  been  in  existence  at  the 
date  of  the  deed  but  neither  is  designated 
therein  by  name,  there  is  a  I»tent  aa- 
blgoHy.  to  explain  which  paxol  teati- 
mony  is  admisaible.  i 

2.  Which  of  the  two  lanes  was  intended  as 
the  monumeot  was  a  qaeation  for  the 
Jury. 

(Plymouth— Dedded  February  84, 1889.) 

OM  tenant's  exceptions.  Overruled. 
This  is  a  writ  of  entry.  The  demandant  pot 
in  his  deed  from  Edwin  H.  Kingman  to  ose 
Cornelius  Creeden  et  al.  and  a  deed  from  Isaic 
Kingman  and  others  to  said  Creeden,  and 
proved  and  put  in  bis  plans  and  called  one 
Howland,  a  surveyor.  The  tenant  then  cslled 
several  witnesses  and  put  in  a  copy  of  the  will 
of  Cornelius  Creeden,  its  deed,  a  copy  of  the 
inventory  of  the  estate  of  said  Creeden  and  a 
plan;  and  rested  its  case. 

At  the  trial  It  was  admitted  that  both  partieB 
claimed  under  said  Cornelius  Creeden,  and  that 
he  had  a  good  title  to  the  demanded  premises. 

The  tenant,  when  the  evidence  was  all  in, 
requested  the  court  to  rule  that,  upon  the  evi- 
dence, the  demandant  could  not  maintain  Us 
action,  which  the  court  refused  to  do. 

The  tenant  then  requested  the  court  to  mk 
that  "The  boundary  or  monument  at  the  north- 
westerly corner  of  the  land  convened  by  Cor- 
nelius Creeden  to  the  demandant  is  a  lane  or 
traveled  wav  and  must  be  such  a  lane  or  traveled 
way  as  conforms  to  all  the  descriptions  thereof, 
in  the  demandant's  deed,  to  wit : 

It  must  be  a  lane  or  traveled  way  which,  at 
the  time  of  the  execution  and  delivery  of  said 
deed,  would  be  met  by  followiox  the  line  vt 
land  of  Patrick  Mahoney  westerly  and  heSan 
leaving  said  Mahoney's  kind. 

It  must  also  be  a  lane  or  traveled  way,  which 
then  extended  southerly  from  Grove  Street. 

It  must  also  be  a  lane  or  traveled  way,  which 
at  that  time  did  not  extend  so  far  south  as  SjHiiig 
Street. 

If  the  jury  find  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed  of  Cornelius 
Creeden  to  the  demandant,  the  lane  or  traveled 
way  called  East  Main  Street  did  extend  all  the 
"way  from  Orove  Street  throurii  to  Spring 
Street,  they  must  find  a  verdict  for  the  tenant. 

Upon  the  evidence  the  demandant  cannot 
maintain  his  action." 

Which  several  ruHngs  the  court  refused  to 
give. 

Neither  party  excepted  to  the  instructions  ai 
given.  The  jury  retired  and  returned  a  verdict 
for  the  demandant.  To  these  refusals  to  rule 
as  requested,  the  tenant  took  exceptiona. 

The  description  in  the  deed  from  Creeden  to 
demandant  is  as  follows:  "All  that  lot  of  land 
in  said  North  Bridgewater,  bounded:  bmn- 
ning  at  Spring  Street  at^^  comer  d  Imad  of 
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Catharine  Toomey;  thence  northerly  by  land 
of  said  Toomey  and  land  of  Edwin  H.  Eiag- 
man,  about  ten  rods,  to  land  of  Patrick  Maho- 
ney;  thence  westerly  by  land  of  said  Mahoney 
«bout  fifteen  rods  to  a  lane  or  trarded  way 
tending  from  OroTe  Street  southerly;  thencb 
southerly  by  said  lane  in  part  and  same  course 
to  Spring  Street,  being  about  ten  rods;  and 
tbeoce  easterly  by  Spring  Street,  about  fifteen 
rods  to  the  comer  and  bound  first  mentioned, 
witb  all  righta  of  way  M>purtenant  thereto." 

Demandant's  plan,  referred  to  In  tiie  opinion, 
is  here  given : 


Metm.  Edaon  4k  Hajrria,  for  demandant. 

Morton.  Ch.  J.,  delivered  the  opfnion  of 
the  court: 

The  rifi^ts  of  the  parties  dwend  upon  the 
construction  of  the  deed  from  Oomellus  Cree- 
den  to  the  pUdntifr,  dated  May  24,  1872.  Id 
the  deed,  the  land  conveyed  begins  at  Spring 
Street  at  the  comer  of  land  of  Catharine 
Toomey;  thence  northerly  by  land  of  said 
Toomey  and  land  of  Edwin  H.  Kingman,  about 
ten  rods,  to  land  of  Patrick  Mahoney;  thence 
westerly  by  land  of  said  Mafacmey  about  fifteen 


Mr.  HoMft  Kingman,  for  tenant : 
No  rule  is  better  establi^ed  than  that  monu- 
ments control  courses  and  distances.  Ptrnam 
T.  Wead,  9  Mass.  188;  Frott  v.  SpavkUng,  19 
Pick.  446;  Mone  v.  Moffen,  118  Mass.  673. 

The  westerly  monument  being  proved  and 
identified,  no  testimony  as  to  length  or  course 
of  line  or  acts  or  declatiitioos  of  parties  is  ad- 
missible to  control  it.  Hoae  v.  Bau,  2  Mass. 
882;  Oookv,  Babeoek,  7  Cusb.  538;  Bimdv.  Fay, 
12  Allen,  88;  Bamnum  v.  KingtUy,  107  Mass. 
880;  Bnuhau  v.  MvUm*,  181  Uaiu.  147. 

XABB. 


rods  to  a  lane  or  traveled  way  leading  from 
Grove  Street  southerly;  thence  southerly  oy  said 
lane  in  part  and  same  course  to  Spring  StreM, 
being  about  ten  rods,  and  tbence  easterly  by 

Spring  Street  about  fifteen  rods  to  the  comer 
and  bound  first  mentioned. 

When  this  description  is  applied  to  the  land 
it  is  at  once  shown  that  there  is  a  false  demon- 
stration somewhere  in  it.  There  are  two  lanes 
or  traveled  ways,  both  mnnlng  southerly  from 
OroveStreet.  Ooeof  them  is  named  East  Main 
Street  on  the  plan  used  at  the  time;  and  the 
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other,  idtuated  easterly  of  the  former  and  run- 
ning only  to  the  bouse  of  the  plaintifT  and  not 
extending  to  Spring  Street,  has  no  name.  It  is 
proper  to  note  that  the  plan  is  somewhat  de- 
ceptive.  It  indicates  to  the  eye  East  Main 
Street  as  a  well  defined  street;  while  Uie  other 
1b  shown  as  a  private  lane  or  way.  Bat,  at  the  \ 
date  of  the  plaintiff's  deed,  both  were  alike  or- 
dinary  cart  paths. 

Each  of  these  ways  is  consistent  with  some 
parts  of  the  description  in  tlie  deed,  and  each 
fa  InconsiateDt  with  other  parts.  The  question 
is:  which  of  these  two  lanes  was  intended  at 
the  "  lane  or  traveled  way  "  menticmed  in  the 
deed? 

The  defendant  claims  that  it  is  the  more 
easterly  lane;  the  plaintiff  claims  that  it  is  East 
Main  Street-  The  second  line  runs  "Westerly 
by  land  of  said  Mahoney  about  fifteen  rods  to 
a  lane  or  traveled  way  leading  from  Qrove 
Street  southerly."  If  this  line  runs  to  East 
lialn  Street,  it  will  not  run  wholly  by  land  of 
Mahoney,  but  partly  by  land  of  Ellen  Creeden. 
The  third  line  runs  "  Southerly  by  said  Iwein 
part  and  same  course  to  Spring  Street."  This 
indicates  that  the  lane  intended  was  the  easterly 
one  and  is  inconsistent  with  the  theory  that  the 
northerly  line  ran  to  East  Main  Street.  This 
is  the  strength  of  the  defendant's  claim. 

On  the  other  hand,  the  deed  calls  for  a  north- 
erly line  of  about  fifteen  rods,  whidb  would 
carry  it  to  East  Main  Street;  while  if  the  line 
stops  at  the  other  lane  the  length  would  be  about 
eight  rods;  and  the  last  line  is  described  as 
being  about  fifteen  rods  on  Spring  Street; 
whereas,  if  the  defendoat's  claim  is  maintained, 
the  plfuntifl  would  have  a  Uneim  Spring  Street 
of  only  about  eight  rods. 

We  can  derive  no  aid  from  the  general  rule 
that  monuments  govern  courses  and  distances. 
This  rule  applies  where  the  monument  is  one 
fixed  and  certain.  Here  the  monument  is  not 
fixed,  but  the  question  is:  which  of  the  two 
lanes  was  intended  as  the  monument?  One 
part  of  the  deed  calls  for  the  easterly  lane  as 
the  monument,  but  other  parts  of  the  deed  can- 
not be  answovd  unless  Eut  Main  Street  Is  ac- 
cepted as  the  monument. 

There  is  no  rule  of  law  which  requires  that 
one  should  be  adopted  rather  than  the  other. 
Upon  applying  the  deed  to  the  land,  a  latent 
ambiguity  is  found  to  exist,  and  we  are  o£ 
ophiion  mat  the  Superior  Court  rightly  ad- 
mitted puol  testimony  and  r^erred  to  Uie  Jury 
the  qu^ion:  which  of  the  two  lanes  was  in- 
tended as  the  monument? 

Without  discussing  the  evidence  in  detail,  it 
is  sufficient  to  say  that  in  our  judgment  it 
justified  the  finding  of  the  juiy-  Tnere  was 
much  confiicting  evidence.  The  credibility  of 
the  witnesses,  the  weight  to  be  given  to  the 
facts  that  the  northerly  and  soutmvW  lines  of 
the  plaintiff  were  to  be  fifteen  rods  m  length, 
to  the  consideration  of  tiie  deed  and  to  the 
other  evidence  in  the  case,  was  for  tte  jury  and 
not  for  the  court  to  determine. 

EtteepHoru  overruled. 
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Lacy  8.  CANTERBURY 
Caty  of  BOSTON. 

In  an  aetlon  against  a  municipal  conmra- 
tion,  for  diunages  for  personal  iojuriea 
sustained  tram  a  defective  highway, 
the  notice  required  by  statute  is  not  for 
the  purpose  of  setting  oat  In  writing 
the  legal  ground  of  liability:  bat  for  the 
purpose  of  eaUin^  the  attention  of  the 
proper  anthoritiea  to  the  lAjrsleal  ob- 
jects in  or  condition  of  the  highway; 
nd  where  it  describes  the  immediate 
cause  of  the  injury,  the  question  was 
properly^  submitted  to  the  jury. 

(Suffolk— Decided  February  M.  188S.) 

ON  defendant's  exccpticmB.  (herruled. 
This  was  an  action  of  tort,  brought  to  re- 
cover damages  sustained  by  falling  on  the  side- 
walk on  Mount  Vernon  Street,  In  said  City. 
The  accident  happened  on  the  28th  day  of  Feb- 
ruary, 1888;  and  on  March  6, 1883,  the  j^aintiff 
served  a  notice  on  the  said  City  of  Boston,  of 
which  the  following  is  a  copy: 
"To  the  City  of  Boston: 

You  will  please  take  notice  that  on  the  even- 
ing of  Feb.  28, 1883,  between  0  and  10  o'clock, 
P.  M.,  I  received  bodily  Injury,  by  rewson 
of  a  defect  in  a  highway  in  said  City,  to 
wit:  a  defect  on  the  sidewalk  in  front  of  the 
houses  and  premises  occupied  by  Samuel  D. 
Warren,  on  Mount  Vernon  Street,  Wards  Hand 
10,  in  said  Boston,  said  premises  being  num- 
bered 67  on  said  street;  and  said  defect  being 
an  accumulation  of  snow  and  ice  on  aM 
sidewalk,  which  accumulation  of  snow  and  ice 


Mora.— HunJoIpal  corporatloiw  most  see  that 
sidewalks  are  kept  reasoiutbly  olnar  of  loe  and  snow, 
and  permitting  its  aocumnlation  for  an  unreaeon- 
Bble  time  renders  them  obargeable  with  noilicnice. 
Todd  V.  aty  of  Troy,  91  N.  Y.  BOB. 

The  duty  of  a  city  is  only  to  SBoUiBtttBstnetBan 
reasonably  safe  for  ponons  exm/Ung  ordinaiT 
oare  and  caution  in  usinR  them.  Perkins  v.  City  at 
Fon  du  Lac,  84  Wis.  486. 

The  dooiBions  are  unlfotm  that  abutting  ownets 
are  under  no  obligation  to  make  repatn  or  remedy 
defects  resulting  from  natuial  causes.  Keokuk  t. 
Independ.  DM.88  Iowa,  8CES;  Fulton  r.  Tnoker.t 
Hun.  SSV;  Kostaoe  v.  lalmaflS  CSsLS:  Jansen  v. 
Atchison,  U  Kan.  8S8;  DUL  Hun.  Corp.  KH. 

On  tills  principle  the  owner  is  not  liable  fin-  tnjo- 
ries  resulting  from  failure  to  remove  mow  and  toe 
from  the  sidewmik,  ev«i  although  required  by  ordi- 
nance to'do  so.  Klrby  t.  Boylston  Market  Ana,  14 
Gray,  249 ;  Flynn  t.  Guiton  Co.*  40  Hd.  812 ;  Ueeoer 
V.  Sprague,  U  U.  I.  416;  Hartford  v.  Takott,  tf 
Conn.  KB;  Moore  V.  Qadsdn, 87  H.  Y.fli:  Tandjle 
V.  Clndniiatl,  1  Dlsn^.  fiaS;  Taylor  t.  lake  flbore, 
etc  B.  R.  Co.,  46  Uioh.  74. 

But  a  company  operating  a  street  railroad  la  not 
at  liberty ,*iD  removing  snow  from  its  tnok,  to  allow 
the  snow  remoi'ed  to  accumulate  In  heaps  or  ridges 
along  the  track,  so  as  to  make  It  dangomM  to  per- 
sons using  the  ttaok.  Dixon  t.  BntAlyn  Ck^AM. 
R.  K.  Co.,  1  Omt  Bep.aaL 

A  sldewaUE  In  a  oftTi  wlurilr  oovend  wtUi  losk  US- 
even  and  irregular  on  the  aarflKe,  but  In  apoli 
smooth  astA  sllppery^nd  for  meA  lBtbiBooiMlltla& 
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caused  me  to  slip  and  fall  while  traveling  on 
foot  on  said  sidewalk;  and  I  look  to  the  City  of 
BostOD  for  compensation  for  such  damaf^," 

The  plflintifl's  declaration,  filed  with  the  writ, 
at  the  entry  day  of  the  action,  set  forth  that 
Mount  Vernon  Street  had  been  suffered  by  the 
defendant  to  become  out  of  repair,  unsafe  and 
dangerous,  by  reason  of  Oie  accumulation  of  ice 
and  snow  on  the  sidewalk  thereof,  and  that  the 
plaintiff,  while  using  due  care,  suffered  great 
bodily  damaeeby  slipping  on  said  ice  and  snow. 

At  the  trial,  the  plaintiff's  evidence  tended  to 
show  that  there  was  an  accumulation  of  ice  and 
snow  on  the  sidewalk  in  front  of  said  67  Mount 
Vernon  Street,  and  that  bv  reason  of  said  ac- 
comulation  the  phdntiff  feUL  The  dtfendant's ! 
erideiice  toidea  to  show  that  what  Ice  there 
was  on  the  sidewalk  was  not  more  than  one 
d^th  to  one  quarter  of  an  inch  in  thickness, 
and  was  smooth  and  slippery.  The  plaintiff,  in 
putting  in  her  case,  introduced  no  evidence  of 
any  dnect  in  the  constroction  of  the  sidewalk. 

After  the  doee  of  the  teatimony,  the  plaintiff 
asked  leave  to  file  an  additional -declaration. 

The  defendant's  counsel,  having  suggested 
that  he  was  surprised  by  the  plaintiff^  claim 
under  her  amended  declaration,  was  offered  a 
postponement  or  continuance  of  the  case,  by  the 
court,  but  he  elected  to  proceed  with  tiie  trial 
without  delay;  and  the  Jary  rendered  a  veidict 
for  the  plaintiff. 

To  the  ruling  and  refuml  to  rale  In  regard  to 
thefdalntiff'a  right  to  recover,  under  her  notice, 
the  defendant  excepted. 

Mr.  T.  M.  Babson,  for  defendant: 

A  statement  of  a  wrong  cause  is  not  only  of 
less  use  than  a  general  notice,  but  pctoitlTely 


misleading  and  injuriotiB  to  the  defendant. 
MeDougaU  v.  Boston,  184  Mass.  150. 

Proof  that  police  officers  and  other  citizens 
were  informed  that  an  accident  bad  happened 
and  examined  or  looked  at  the  spot,  and  that 
what  were  claimed  to  be  the  defects  in  the  side* 
walk  were  apparent  and  might  have  been  seen 
by  such  officers  and  citizens,  is  no  evidence  that 
the  City  was  not  misled  by  a  notice  given  a  week 
after  that  time.  Kenadi/  v.  Laicivnee,  188 
Mas-s.  818;  Moon^  v.  Salem,  180  Mass.  403; 
Roaeh  v.  Swueroille,  181  Mass.  189. 

The  defendant  contends  that  such  ice  is  not 
a  defect,  unless  there  is  an  excessive  or  unusual 
slope  to  the  sidewalk,  whether  there  lie  some 
!  spMjial  reason  for  the  formation  of  such  ice  in 
a  particular  locality  or  not.  Oilbertv.  Rojiniry. 
100  Mass.  186;  Namn  v.  BosUm,  14  Alien,  508; 
Billings  v.  Worcesi^,  103  Ma.ss.  829;  MeAuky 
V.  Boston,  113  Mass.  508;  Monies  v.  Lynn,  121 
Mass.  443. 

Messrs.  Georgfe  A.  Torrey  and  Thomas 
F.  Nutter,  for  plaintiff: 

The  notice  must,  to  be  sufficient,  be  so  rea- 
sonably specific  as  to  time,  place  and  cause  as 
to  be  of  snbstantlal  assistance  to  the  proper 
authorities,  in  investigating  the  question  of  their 
liability.   Noonan  v.  Lawrence,  180  Mass.  103. 

This  clause  is  quoted  with  approval  in  Bailey 
V.  Everett,  182  Mass.  442. 

liie  present  Chief  Justice  uses  similar  lan- 
guage In  SpeUman  v.  Chirofee,  181  Mass.  448. 
Mr.  Juitiee  Devens,  also,  in  Savory  v.  Haverhill, 
182 Mass.  824;  Whitmanv.Qroneland,  181  Mass. 
655. 

The  object  of  the  statute,  in  requiring  notice 
to  be  given  of  the  cause  of  the  Injury,  Is  to 


recden  tbo  city  liable  for  Injury  caused  thereby. 
Dooley  v.  Merlden,  41  Conn.  117. 

But  iD  Iowa  the  city  is  not  liablcunlees  the  ioe  Is  un- 
even and  rounded.  Broburs  V.  Des  Holnee,  68  Iowa, 
US. 

The  mere  slippwlneos  of  a  atdewalk,  oocasioned  by 
iee  or  now,  not  being  accumulated  bo  as  to  oon- 
atttnte  an  otaitiiietion,  is  not  nai^igenoe  without 
proof  of  actual  notice.  Todd  v.  Troy,  n  N.  F.  608. 

It  ta  not  such  a  defect  as  will  make  the  cHy  liable 
fwdamaffesoccaedooed  thereby.  Stanton  v.  Spring- 
Held,  12  Allen, fi66;  Nason  v.  Boston, U/d. SOB;  Cook 
V.  Milwaukee,  2t  Wis.  270 ;  Ward  v.  Town  of  Jefter- 
.aon.  /d„  Stt:  &  C„  27  ill..  IBI. 

A  municipal  corporutlon  is  not  liable  for  injury 
•ostatned  by  one  faUing  on  the  icy  snrfaoe  of  eob- 
ble  stones  laid  between  flat  stones  of  a  BtreMoraas- 
walk,  slightly  higher  than  the  flat  stones.  Borough 
of  Hauoh  Chunk  v.  Kline,  100  Pa.  St.  119,  by  reason 
of  the  plan  of  constniotlon  of  the  street.  See,  Ur- 
qubart  v.  Ogdeusburg,  01  N.  Y.  ST. 

Where  a  party  passes  over  a  road  and  knows  tts 
condition,  and  then  passes  over  It  a  aeoond  time,  his 
kDowledgets  not  a  conclusive  bar  to  his  recovery. 
Hoitoa  V.  Inhab.  of  Ipswteh,  IS  Cosh.  48S.  Andsee, 
Reed  T.  Inhab.  of  Northfl^O,  18  Pick.  M. 

nie  aieasuit  of  care  required  from  one  walking 
on  a  stdewalk  is  what  a  man  of  ordinary  prudence 
wonM  use  umler  the  drcunutanoee.  Honaban  v. 
Cohoes  City.  14  Week.  Dig.  11& 

In  Ohio  it  Is  held.  If  he  voluntarily  attempts  to  pass 
overit,hecannot  be  regarded  asexercising  ordinary 
care  and  pradeoce,  where  be  might  easily  have 
aVOUedtt.  SdHeOer  v.Saiidask]r0ltr,a8OhloSeAI6. 


In  such  case  the  question  of  contributory  negli- 
gence should  be  submitted  to  the  Jury.  Thomas  v. 
Mayor,  28  Hun,  110;  Parkhili  v.  Town  of  Brighton^ 
01  Iowa.  108. 

One  knowing  that  there  is  Ice  on  the  sidewalk,  la 
not  neueswrlly  negUgent  in  attempting  to  cross 
overlt  tat  the  night  time;  be  Isbound  only  to  use 
ordinary  care  and  prudence.  Bvansv.  tTtloa,  6S  N. 
T..W6. 

In  Michigan  It  is  held  that  where  the  city  ordi- 
nance requires  dtisens  to  keep  their  streets  free 
from  loe,  no  action  lies  in  favor  of  an  individual 
against  the  city,  for  injury  occasioned  by  the  breauh 
of  duty.  Taylor  v.  Lake  Shore,  eto.,  K.  B.  Co.,  4ft 
Hlob.  74,  citing  Atkinson  v.  Waterworks  Co.,  Law. 
Bep.6Ezoh.«U. 

In  an  action  Bgatnat  both  wi  individual  and  a  dty , 
it  is  no  answer  to  say  that  the  causea  of  action  are 
not  a^Nuately  stated.  Kdly  v.  Newmui,  6S  How, 
Pr.186. 

Where  the  evidence  showed  that  a  few  days  before 
snow  bad  fallen,  water  was  allowed  to  flow  across 
the  sidewalk  from  a  leader,  contrary  to  a  dt?  ordf< 
nance,  which  water  fton  and  thawedas  the  weather 
changed,  and  there  waa  loe  there  a  few  di^a  v^ox 
to  the  aoddent,  the  question  of  sufBctenoy  of  notice 
was  properly  submitted  to  the  Jury.  Relchv.  Mayor 
etc..  17  N.  Y.  Week.  Dig.  140.  See,  Kenney  v.  City  of 
Cohoee,  18  N.  Y.  Week.  Dig.  208;  See.  WenzUck  v. 
McCotter.  87  N.  T.  122. 

That  there  was  a  broken  stone  and  depression  in 
the  sidewalk  and  tiiat  It  had  been  Icy  for  several 
days,  are  queeUoos  for  the  Jury.  Kenney  v.  Cohoes, 
i  1  Cent.  Rep.  506.  i 
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direct  the  attention  of  the  town  officers  to  the 
particular  thing  or  condition  which  caused  the 
injury,  so  that  they  can  see  whether  it  is  a  de- 
fect or  not   Bailey  t.  Evtrett,  133  Mass.  441. 

The  case  of  Daiton  v.  Salem,  186  Mass.  278, 
Is  substantially  decisive  of  the  case  at  bar. 
The  court  says  in  that  case:  "The  purpose  of 
tiie  notice  was  to  ^ve  the  cit^  such  infonnatton 
as  would  enable  it  to  investigate  the  cause  re- 
lied upon;  and  if  it  was  sufficient  for  this  pur- 
pose, It  was  sufficient  as  a  condition  precedent 
to  maintaining  the  action." 

Similar  language  isusedby  Morton,  Ch.  J., 
in  Lyman  v.  Mampdiire,  188  Mass.  75.  See 
also,  8aTgetU  v.  Lynn,  188  Mass.  600. 

Our  statute  is  copied  from  a  similar  provision 
in  the  Employers'  Liability  Act  of  England,  48, 
44  Vict.  chap.  42,  and  the  verr  point  under  dis- 
cussion here  was  decided  in  the  case  of  Clark- 
ton  V.  Mumrute,  L.  R.  9  Q.  B.  D.  886. 

For  anomer  instance  oi  the  libraality  of  the 
English  courts  In  construing  this  statute,  see, 
Stone  V.  ffyde,  L.  R.  9  Q.  B.  D.  76. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
The  exceptions  relate  only  to  the  sufficiency 
of  the  notice. 

The  notice  ^ven  in  this  case  accurately  de- 
scribed the  time  and  place  of  the  injury.  The 
defaidant  contoids  that  tihe  Jury  mur  have 
found  for  the  plaintiff,  on  the  ground  that  the 
defendant  was  liable;  not  because  there  was  any 
accumulation  of  snow  and  ice  which  was  in  it- 
self a  defect,  but  because  the  sidewalk  was  so 
improperly  constructed  that  it  occasioned  the 
formation  of  smooth  and  slippery  ice,  ina  man- 
ner other  than  would  occur  from  natural  causes 
if  the  sidewalk  had  been  properly  constructed; 
and  tliat  the  notice  did  not  state  the  improper 
construction  of  the  sidewalk,  as  a  cause  of  the 
miury. 

The  existing  condition  of  the  law  upon  de- 
fects in  highways,  caused  by  accumulations  of 
snow  and  ice,  need  not  be  described. 

If  it  be  assumed,  as  the  defendant  contends 
was  the  view  of  the  law  taken  at  the  trial,  that 
smooth  and  sUpperr  Ice,  formed  upon  an  im- 
properly constructed  sidewalk  reason  of  the 
construction,  would,  in  connection  with  the 
faulty  construction,  constitute  a  defect,  when 
the  same  formation  of  ice  upon  a  properly  con- 
structed sidewalk  would  not,  we  still  think  the 
sufficiency  of  this  notice,  in  stating  the  cause  of 
the  injury,  was  properlv  submitted  to  the  jury. 

The  notice  is  required,  not  for  the  purpose  of 
setting  out  in  writing  the  legal  ground  of  lia- 
bility of  the  city  or  town,  but  for  the  purpose 
of  calling  the  attention  of  the  proper  authori- 
ties to  the  physical  objects  in  or  to  the  physical 
condition  of  the  highway,  which  caused  the 
injury,  that  they  make  the  necessary  investiga- 
tion. Bailey  v.  Ewrm,  18S  ilass.  441 ;  DaWm 
T.  aiOem,  186  Id.  878. 

This  notice  did  describe  the  immediate  cause 
of  the  injury  which,  in  connectiCHi  with  the 
faulty  construction  of  the  sidewalk,  constituted 
a  defect  in  the  street,  as  the  jury  have  found, 
under  instructions  of  the  court  not  excited 
to. 

Under  any  view  of  the  law,  the  actual  cause 
of  the  hijunr  was  at  least  partiaUy  described, 
and  if  not  described  with  complete  accuracy, 
the  Jury  have  found  that  in  giving  the  notice 


there  was  an  intention  to  instruct  the  defendant 
and  that  the  defendant  was  not  in  fact  misled 
thereby,  and  the  case  is  clearly  within  Stat.  18(3, 
chap.  86,  even  if  before  this  statute  it  could  have 
been  held  insufficient.  See,  AnaKman  v.  CMe- 
opee,  181  Mass.  448. 
Ete^ons  otermted. 


Reuben  CARPENTER 
e. 

Otis  WALKER  et  at. 

A  portable  boiler  and  engiDe,  not  at- 
taohed  to  the  realty,  ezowt  that  tiwy 
were  belted  to  the  main  aluift.  bat  not 
remoTable,  except  by  remo  vinj^  a  shed 
built  over  them  or  by  twMng  off  some 
boards  to  enlaree  the  o{>ening  into  the 
factory,  the  machines  being  fastened  to 
the  floor  by  deats,  screws  or  nails,  are 
not,  an  matter  of  law,  pexmaaent  laB> 
^«vaaaeiite  to  the  bnilaing. 

(Woroester— DeoMed,  Jannuy  i,  1886.) 

ON  defendants'  excepdmis  to  master's  report. 
Decree  cMrmed. 
The  case  Is  stated  in  the  opinitm. 
Jfr.  J.  M.  Cochran,  for  defendants: 
Upon  an  examination  of  the  master's  report 
it  will  be  seen  that  it  was  so  framed  that  the 
questions  might  be  raised  in  the  same  manner 
as  they  were  raised  in  the  agreed  statement  in 
JfeConneU  v.  Blood.  128  Mass.  47. 

Where  facts  are  so  clearly  stated  in  a  report 
as  necessarily  to  involve  a  particular  conse- 
quence, it  is  for  the  court  to  act  upon  the  facts 
so  reported  and  apply  the  law.  Dan.  Ch.  Pr. 
4th  ed.  1810;  Adamt  v.  Claaion,  6  Ves.  236; 
Adams,  Eq.  886. 

The  practice  generally  is  to  prepare  the  ob- 
jections in  the  form  of  the  intended  exceptions, 
and  to  convert  them  afterwards  into  exceptions. 
Dan.  Ch.  Pr.  4tfa  ed.  1816. 

A  steam  mgine  boiler,  with  the  ai^artenances 
belonging  to  them,  used  tat  furnishing  the 
motive  power  to  a  mill,  and  the  shafts  ana  pul- 
leys connected  with  the  engine,  are  fixtmes, 
even  if  annexed  after  the  making  of  the  mort- 
gage. Wimioa  v.  Mereh.  Itu.  Co.  4  Met  906; 
McKin  V.  Maaon,  8  Md.  Ch.  Dec.  166;  Bife  v. 
Adams,  4  Har.  (Del.)  888. 

The  machineiy  of  the  motive  power,  whrther 
a  steam  engine  or  a  water  wheel,  is,  asagmend 
rule,  a  fixture.  JVawB  v.  M.  d  B.  Mfg.  Co.,  8 
Mason,  4S9;  McGonn^  v.  Blood,  mpra. 

The  boiler  and  engine  herewereputintofor- 
nish  power  and  were  belted  to  the  main  shsf  t,and 
were  to  improve  the  property.  All  these  facta 
combined  are  sufficient  to  estabUah  the  farther 
finding,  that  they  thereby  became  flxtuics,  as  a 
matter  of  law.  MeConneli  v.  BSood,  tupra; 
Biehardmn  v.  Gopelamd,  6  Oray,  586;  C%ny  v. 
Ovsen,  15  Oray,  53d;  SouHibridge  Sat.  Bank  v. 
Sketor  Modi.  Work»,  13?  Mass.  642. 

The  master  finds  tliat  all  this  inaciiiaei>' 
named  is  connected  with  the  power,  and  then- 
by  that  such  power  is  necessary  to  drive  the 
same.  It  is  not  like  macliiqesy  in  a  shoe  shop, 
not  necessarily  needing  artificial  power  todkive 
the  same,  but  nuxe  UkesatuDiUs,  shingle  miUt. 
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etc.,  whicli  have  all  been  held  to  be  realty  and 
fixtures.  QfrliM  v.  MeLcurin,  29  Me.  115;  TnM 
V.  h^iUer,  28  Me.  546;  Bumaide  v.  TwiteheU, 
43  N.  H.  890;  Johruton  v.  Marrov,  60  Mo.  889. 

The  facts  found  by  the  master  in  this  cose 
are  similar  to  tboee  of  Pierce  t.  George,  lOS 
Uaaa.  78.  And  the  law  should  be  applied  as  it 
vas  Inthat  andthefoUowiogcases:  aouthbridge 
Sat.  Bank  v.  ^ewna  Tool  Co.,  180  Jfan.  547; 
Ctaty  T.  Oiren.  16  Gray,  583;  Smith  Paper  G,. 
V.  Servin.  130  Mass.  516. 
Mr.  A.  4.  B&riholonew^  for  plaintiff: 
The  master  found  that  the  defendants  did  not 
sustain,  by  evidence,  the  allegation  that  plaint- 
ifTs  mortgage  was  fraudulent  as  against  cred- 
itors. UpoiitbiB8liowinff,liowcant£jaoourt8a7 
that  the  master  ened  in  nis  findings  in  the  ah- 
«enoe  of  the  evideuce  on  which  he  based  themf 
The  excepting  P&i^  is  always  bound  to  lay 
before  the  court  sufficient  grounds  of  the  error 
he  assigns,  to  satiny  the  court,  which  has  not 
even  been  attempted  here.  Aldrlch,  £q.  PI. 
ft  Pr.  164. 

The  rule  of  law  as  to  fixtures  stated  by  Shaw, 
C  J.,  in  WinOotB  v.  Mereh.  Int.  Co.,  4  Met. 
814,  as  between  grantee  and  grantor,  is  that 
whatever  the  owner  has  actually  fastened  to  the 
realty  for  its  Dennanent  improvement,  and  con- 
veoieot  use,  desimed  and  adopted  to  such  use, 
becomes  a  part  ot  it  and  passes  with  itt^  deed 
or  mortgage. 

lu  a  case  reported  where,  by  the  rt^rt  alone, 
the  property  might  be  held  either  real  or  per- 
sonal prepay,  the  finding  of  the  court  of  the 
fact,  will  be  conclusive,  as  was  held  in  Turner 
V.  Wentworth,  119  Mass.  459,  as  a  question  de- 
pending upon  the  intention  of  the  parties. 

This  court  can  see  nothing  here  of  the  evi- 
dence on  which  the  master  round  his  conclu- 
^ns;  and  it  is  submitted,  as  this  court  says  in 
Titwne  t.  Mate,  127  Mass.  181,  that  it  would 
be  error  for  the  court  to  rule  upon  these  excep- 
tions as  matter  of  law  that  as  against  Ute  mas- 
ter's report,  the  chattels  in  dispute  were  a  part 
of  the  realty. 

In  the  case  of  the  Souihbridge  Sar.  Bank  v. 
Steeena  Tool  Oo.  180  Mass.  661,  alt  the  facts  were 
reported,  and  this  court  rerened  titedecisionof 
the  sin^  Justice. 

The  master  found  that  the  machinery  and 
propa*ty  were  temporarily  attached  and  not  for 
permanent  use;  then  furniture,  as  was  held  In 
MeConTiell  v.  Blood,  128  Mass.  47. 

What  do  defendants  alleee  to  show  that  the 
esse  was  not  on  its  facts  wiuin  the  rule,  in  Bvb- 
heUY.  Eaat  Cambridge  Sat.  Bank,  183  Mass.  448? 
We  submit  nothing  at  all.  Tlie  conclusion  is 
that  the  defendants  had  no  ground  of  exception 
for  the  reason  assigned. 

Holmas.  J.,  delivered  the  opinioo  of  the 
court: 

Perhaps  it  would  have  saved  perplexing  ques- 
tions.  if,  as  between  vendor  and  purchaser,  or 
mortgagor  and  mortgagee,  the  rule  of  the  com- 
mon law  had  been  adhered  to  more  strictly, 
that  whatever  is  annexed  to  the  freehold  by  the 
owner  becomes  a  part  of  the  realty,  and  will 

rj  by  a  conveyance  of  it.  Y.  B.  31  Hen.  VII. 
.  pi.  4;  Eluea  v.Maw,  8  East,  88;  S.  C.  3  Bm. 
Lead.  Cas.  8th  Am.  ed.  191;  Maher  v.  Dixon, 
12  CL  &  Fin.  813,  838  «f  M9. ;  Mather  v.  Fraaer, 
2  E.  &  J.  686;  WalmaU$v.  Milne,  7C.B.  QX.Q.) 


116;  Gibaon  v.  ffamineratnith  R.  Go.,  82  L.  J. 
Cb.  887,  840;  Clirnie  v.  Wood,  L.  R.  4  Ex.  828; 
Holland  v.  Hodgaon,  h.  R.  7  C.  P.  828;  Meur 
V.  L.  R.  7  H.  L.  481,  490. 

The  right  of  a  tenant  to  sever  cliattels  which 
be  has  attached  to  the  realty  might  be  admitted, 
and  yet  the  property  might  be  re^^arded  as  land 
until  severed,  as  It  seems  to  be  in  England. 

The  langua^  of  Hdlawdi  v.  Eaata<ood,  6 
Exch.  296,  which  looked  the  other  way,  has 
been  criticised  in  the  later  cases,  some  of  which 
we  have  cited. 

But  the  later  decisions  of  this  Commonwealth 
establish  ttiat  machines  may  remain  chattels  for 
all  purposes,  even  though  {»iysically  attached  to 
tJbe  freehold  by  tho  owner,  if  the  mode  of  at- 
tachment indicates  that  it  is  merely  to  steady 
them  for  their  more  convenient  use,  and  not  to 
make  them  an  adjunct  of  the  builc^ng  or  soil. 
McGonnea  v.  Blood,  138  Mass.  47;  MubbeU  v. 
Eaat  Cambridge  Sar.  Bank,  183  Mass.  447: 
Maguire  v.  Park,  140  Mass.  31. 

It  is  more  important  to  respect  decisions  uptni 
a  question  of  prc^rty  than  to  preserve  a  simple 
test,  and,  fox  tnis  reason,  the  decree  of  the  Supe- 
rior Court  mtist  be  affirmed. 

The  master  reports  that  he  finds  the  article  in 
controversy  to  be.  personal  property,  and  we 
cannot  go  behind  tins  finding,  unless  the  facts 
found  specially  require  a  different  otmcluslon, 
as  matter  of  law. 

The  q>ecial  fads  are.  that  the  boiler  and  en- 
gine were  portable  wad  not  attached  to  the 
realty,  except  that  they  were  belted  to  the  main 
shaft:  but  thiat  they  could  not  be  removed  except 
by  removing  a  shed,  built  over  them  to  protect 
them  from  the  weatJier,  or  by  taking  on  some 
boards  to  enlarge  the  opening  into  the  factory. 
The  machines  were  fasteuw  to  Uie  floor  by 
cleats,  screws,  or  nails. 

We  cannot  sa^,  as  a  matter  of  law,  that  these 
facts  are  inconsistent  with  the  master's  finding, 
in  view  of  the  cases  cited.  We  must  take  that 
finding  to  exclude  the  idea  of  the  articles  hav- 
ing been  put  where  they  were  as  a  permanent 
improvement  to  the  building,  whatever  con- 
jecture we  might  have  formed,  but  for  the 
master's  general  conclusion. 

Heeree  qfflrmsd. 


James  H.  WILSON 

Nathaniel  M.  WHITMORE. 

Where  plaiDtiff,  a  anraijr  on  the  promis- 
sory noias  of  a  bankrupt,  pays  mon^ 
to  the  eraditoraof  sncli  baiucrupt  and  to 
the  owner  and  holder  of  tike  notes,  and 
rMeives  baek  an  agreement  by  which 
defendant  as  priDcipal,  and  the  other 
owner  and  holder  of  the  notes  as  sureties, 
Agreed  to  indenni^  and  save  harmless 
the  plaintiff,  from  the  notes  »nd  from 
any  Jndcment  on  the  same,  it  being  ex- 
pressly agreed  that  the  mm  paid  is  not 
in  part  pigment  of  said  notee  nor  to  be 
applied  in  any  manner  to  diminish  or  af- 
fect them,  bat  the  amount  paid  was  to 
be  a  eonaideimtion  of  the  indemnity; 
plaintiff  eannot  maintain  an  action  to 
back;  the  mtmey;  netwi^taii4- 
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ing  the  assets  of  the  bankrupt  estate 
were  more  than  safBdeot  to  p&y  its 
debts  in  fiill-  In  such  a  transaction 
plaintiff  is  eonoloded  by  the  tenna  of 
the  document  which  he  wbevmptmd  from 
defendant. 

(Decided  January  8. 1888,) 

ON  report.  Verdict  far  defendant  sustained. 
AclioD  of  contract  for  money  had  and  re- 
ceived. 

In  October,  1877,  the  Saeamore  Mills,  a  cor- 
poration situated  and  estabushed  in  Fall  River, 
made  and  delivered  to  C.  "W.  WWtmore  two 
promissory  notes,  one  of  $6,000,  and  one  of 
110,000,  and  to  this  defendant  Nathaniel  M. 
Whitmore,  one  of  $85,000.  The  plaintiff  and 
others  signed  all  of  said  notes  as  sureties.  The 
plaintiff  offered  to  show  that  said  notes  were, 
on  or  about  February,  1878,  duly  indorsed  and 
delivered  to  John  A.  Whitmore,  who  held  the 
same  for  the  benefit  of  the  defendant,  C.  W, 
Whitmore,  and  afterwards  assigned  his  claim 
under  the  proofs  against  the  mills,  as  herein- 
after recited  and  according  to  agreement  to  said 
defendant  and  C.  W.  Whitmore.  The  plaintiff 
also  offered  to  show  that  April  36, 1878,  said 
John  A.  Whitmore  at  the  instance  of.  and  for 
the  benefit  of  the  defendant  and  said  C.  W .  Whit- 
more, brought  suit  agaiust  said  Ssgamore  Milts 
and  other  parties  to  said  notes  for  the  accrued 
interest,  and  attached  the  property  of  the  plaint- 
iff in  said  suit.  On  the  16th  day  of  May,  1878, 
said  Sagamore  Mills  was  on  its  own  petition 
duly  adjudged  bankrupt  by  the  District  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts. The  creditors  elected  to  have  the  bank- 
rupt estate  wound  up  and  distributed  by  trustees 
under  the  direction  and  control  of  a  committee 
of  the  creditors,  as  provided  in  the  laws  relat- 
ing to  bankruptcy.  Trustees  and  a  committee 
were  duly  chosen  by  the  creditors  and  con- 
firmed by  the  court,  and  all  the  property,  assets 
and  effects  of  said  bankrupt  corporation  were 
dnlT  assigned  and  ctuiveyed  tosaid  trustees, who 
tooE  possession  thereof  and  proceeded  In  the  ex- 
ecution of  their  trust  to  wind  up  and  distribute, 
under  the  direction  of  said  committee,  the  bank- 
rupt estate.  In  all  the  above  proc^ings  the 
defendant  took  an  active  part  in  favor  thereof. 

On  or  about  May  14,  1879,  the  trustees  and 
advisory  committe  of  said  bankrupt  corporation 
filed  a  petition  in  the  United  States  District 
Court  icx  the  District  of  Massachnsetts,  repre- 
senting that  they  were  unable  to  find  a  pur- 
chaser for  the  property  and  assets  of  said  bank- 
nipt  corporation,  except  at  a  great  sacrifice; 
that  in  order  to  protect  the  interest  of  the  cred- 
itors of  said  bankrupt  corporation  they  recom- 
mended the  formation  of  a  corporation  to  becom- 
posed  of  such  creditors  as  chose  to  join,  for  the 
purpose  of  buying  the  property  and  assets  of 
the  bankrupt  corporation  in  the  possession  of 
said  trustees;  that  all  the  known  creditors  had 
been  invited  to  Join  in  such  a  corporation,  and 
creditors  to  the  amount  of  $666,000,  out  of  an 
aggregate  of  $701,000,  had  signified  theirdeshre 
to  join  and  sign  articles  of  agreement  to  form 
a  corporation  to  purchase  the  tuoreeaid  property 
ud  assets  for  tiie  sum  of  yS50,000,  and  had 
taken  steps  to  form  such  a  corporation,  and 
praying  tliat  the  trttstees  aforesaid  be  duly  au- 


thorized to  sell  at  private  sale  to  the  corporation 
formed  or  to  be  formed,  as  aforesaia,  or  to 
trustees  on  behalf  of  the  same,  all  the  pr^rty 
and  assets  aforesaid  for  the  sum  of  $350,000. 

Pursuant  to  said  petition  and  a  newspaper 
publication  of  the  poidency  thereof,  said  trust- 
ees wen',  on  the  31st  day  of  May,  187B,  authorized 
by  a  decree  of  said  United  States  District  Court 
for  the  District  of  Massachusetts  to  sell  said 
property  at  private  sale  for  the  sum  of  $3BO.O0O, 
when  they  should  see  fit. 

The  plaintiff  was  not  a  party  to  said  proceed- 
ings and  was  not  consulteict  with  regard  to  the 
same  by  either  of  the  said  Whitmores.  though 
he  knew  of  the  proposed  sale  and  did  not  ap- 
pear to  ol^ect  thereto. 

•  Afterwards,  on  or  about  December  1,  1879, 
by  virtue  of  said  petition  and  decree  and  iat 
the  purpose  of  carrying  out  the  plan  set  out  in 
the  petition  aforesaid,  the  trustees  and  advisory 
committee  delivered  and  CMiTeyed  s^  prop- 
erty and  assets,  which  included  a  large  sum  m 
ca^,  to  a  new  corporation  called  the  Sagamore 
Manufacturing  Company,  anA  formed  as  pro- 
posed in  said  petition  by  the  credittNrs  of  said 
bankrupt  corporation,  with  a  few  others.  In 
which  corporation  bjr  reason  of  his  claim  against 
said  bankrupt  on  said  three  notes  under  assign- 
ment, or  ouierwise,  Uie  defendant  became  a 
stockholder  to  the  extent  of  189  sharsa  of  the 
oipital  stock  of  said  new  corporation,  and  C.  W. 
Wnitmore  to  the  extent  of  laxty  shares. 

The  capital  stock  of  said  new  eorporatioD 
was  $350,000,  and  the  basis  of  appornonment 
of  the  same  among  the  creditors  of  said  bank- 
rupt corporation  was,  as  rec(Hnmended  by  the 
trustees  and  advisory  committee  and  accepted 
by  the  creditors,  including  the  defendant,  one 
share  of  stock  for  every  1^58  ofprovedclaiina. 

The  plaintiff  claimed  and  oirered  to  show 
that  the  property  and  assets  of  the  bankrupt 
corporation  were  worih  very  much  more  than 
the  sum  of  $260,000,  at  which  they  were  trans- 
ferred by  the  trustees  to  the  new  corporation, 
the  Sagamore  Manufacturing  Company  afore- 
said, Mid  claimed  Uie  right  to  introdoce  evi- 
dence of  that  fact  for  the  purpose  of  almwiog 
that  the  defendant  by  means  of  dividends  from 
the  tnistees  and  stock  in  the  new  coipcmti«i 
has  received  from  the  bcmkmpt  estate  more 
than  100  cents  on  the  dollar  and  interest  on  the 
three  notes  aforesaid,  exclusive  of  the  sum  of 
$6,618,  received  by  him  from  the  plaintiff  as 
aforesaid,  and  Uie  sums  received  by  liim  from 
other  sureties  or  their  estates. 

And  thereupon  by  agreement  of  parties  it  was 
ruled  pro  forma  that  the  plaintiff  could  not  re- 
cover, and  a  verdict  was  directed  for  the  defend- 
ant. If,in  any  view  of  the  case,  the  plaialiff  i* 
or  is  not  entitled  to  recover,  the  verdict  to  stand 
or  to  be  set  aside  accordiiigly. 

Meatra.  James  K.  Horton,  Hugo  A. 
Dabnqne  and  Edward  Hlirginsoa.  for 
plaintiff: 

The  plaintiff  was  entitled  to  have  a  jury  de- 
termine whether  or  not  the  defendant  received 
over  100  per  cent  and  interest  on  Ae  notes  proved 
against  the  Sagamore  Mills  in  bankruptcy.  If 
the  jury  had  found  that  the  defendant  received 
over  100  per  cenvand  interest  on  the  notes,  the 
plaintiff  was  entitled  to  recover  out  of  the  wsa- 
plus  the  sum  of  $6,618,  which  be  paid  on  ac- 
count of  ' the  same.   S^ifiridge  t.  6w,  4  Man. 
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Staiikv.  Bide  A  L.  Bank,  100 Hms.  940; 
Waikin»y.  (Hit.  3  Pick.  88. 

Because  when  the  creditor  is  paid  in  full,  the 
surplua  received  by  him  ioureB  to  the  benefit 
of  a  surety : 

Whether  the  surety  baa  paid  the  note  in  full. 
Ex  Parte  Turner,  8  Vob.  Jr.  848;  Bx  Pttrte 
Mm.  8  Id.  m 

Whether  the  principal  debtor  haapaid  in  full. 
Ez  Parte  Ru^orth,  10  Ves.  Jr.  432 ;  Paley  v. 
Fidd.  12  Ves.  Jr.  486;  Bt  Parte  Brook,  re  Wat- 
mm.  3  Roae,  884. 

Or  whether  the  suretj  has  only  paid  a  part  of 
the  amount  due  on  the  note,  and  comes  in  to 
be  reimbursed  for  the  sum  he  has  paid.  Be 
Souther,  Ex  Parte  Takott,  3  Lowell.  830 ;  Ex 
Parte  Batch  re  Ettiot  Fdt.  MiU$.  Id.  440;  Be 
EUerhorat,  5  N.  Bank.  Beg.  144 ;  Downing  v. 
Tradert'  Bank.  11  Bank.  R.  871 ;  Ex  Parte  Bar- 
ru,  16  Bank.  Reg.4S3;  Boarth  v.ffi(U  d:  leather 
Batik,  100  Mass.  540. 

If  the  defendant  baa  received  more  tlian  his 
claim  and  interest,  be  is  liable  in  an  action  at 
law;  for  the  plaintiff  may  recover  what  he  has 
ndd  as  saretv  on  the  notes;  wheUw  the  de* 
lendant  (creditor)  b  ocwridered  as  trustee  of  the 
plaintiff,  or  is  oUixed  to  pay  the  plaintiff  bv 
reason  of  the  equities  existing  between  the  hold- 
er and  the  surety.  Sdfridge  v.  (MU,  4  Mass.  95; 
Dearth  v.  Hi^  L.  Bank,  100  Mass.  K40;  Wat- 
kitu  V.  Otie,  i  Pick.  88:  Be  Souther,  Ex  Parte 
Ta^rott,  supra;  Ifeir-  BeMfrd  Bank  v.  Union  MiU 
Co.,  128  Mass.  38. 

Ecmitable  owumimf  1b  the  proper  remedy. 
Randaa  v.  RuA,  11  Mass.  494  ;  Amu  v.  A$h- 
feV,  4  Pick.  71;  Rogers  v.  DanieU,  8  Allen.  849; 
Joltneon  v.  JohTxaon,  120  Mass.  46S;  Davit  v.  Go- 
burn.  128  Mass.  880  ;  Bunt  v.  A'twer$,  15  Pick. 
000;  Colt  T.  Clapp,  127  Mass.  470. 

The  fact  tbat  the  plaintiff  paid  the  note  and 
mortgage  given  to  pay  a  part  of  the  $6,018 
leceirecf  by  the  defendant,  cannot  prevent  a  re- 
coveiT,  becanse  the  money  was  paid  to  prevent 
foreclofnire.  GaseTiove  v.  Cutler,  4  Met.  246; 
MeMurtrie  v.  Keenan,  109  Mass.  185 ;  NiOiola 
V.  Bueknam,  117  Mass.  488- 

Tbe  proceedings  in  the  U.  S.  District  Cotul 
cannot  be  a  bar  to  the  preseat  action. 

1.  Because  they  are  re*  inter  aiiot. 

%.  Because  the  questions  and  Issues  raised 
hne  have  not  been  passed  upon  in  tiiat  court. 
Baetman  v.  Cooper.  16  Pick.  379 ;  Gilbert  v. 
Th>mpmm,  0  Cush.  848;  Burien  v.  3hannon,  99 
MasK.  200 ;  Z«a  V.  Lea,  Id.  498. 

It  makes  no  difference  whether  the  same  notes 
were  connected  with  theproceedingsof  theDis- 
totet  Court.  Baetman  V.  ^menda,  lOSAtass.  607. 

The  notice  to  ccnne  in  and  present  claims  sim- 
ilar to  those  of  Job  T.  Wilson  and  J.  C.  Blais- 
dell  was  only  to  enable  the  trustees  of  the 
Sagamore  MUls,  bankrupt,  to  marshal  the  as- 
sets in  their  hands  according  to  the  equities  of 
the  partieit  to  those  prooeedlnKS.  Doaning  v. 
Tradera  Bank,  2  Dill.  136 ;  Ex  Parte  Harrie, 
16  Bank.Reg.482:  Re  iimther.Ee  Parte  Talcott. 
tHora. 

The  decn«e  did  not  necessarily  conclude  the 
equities  oi  tiie  several  parties  to  the  notes,  as  be- 
tween themselves  or  as  between  tlie  sureties, 
holder  or  maker.  Carpenter  v.  King.  9  Met.  51 1 ; 
Jfurphp  V.  Manning,  184  Mass.  488,  480. 

Courts  will  never  allow  those  standing  in  the 
relalioo  of  tmsteestotakeadvantageofa  esMfia 
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gve  truet.  And  if  a  tnutee  (a  creditor  in  this 
case)  buys  the  trust  property  at  an  nnftUr  price, 
he  must  account  to  the  parties  in  interest,  and 
he  is  bound  to  act  with  good  faith  and  honesty 
in  all  his  transactions.  Re  SouVier.Ex  Parte  Tal- 
eott.evpra;  Re  Ryan,^  Bank.  Reg.  235;  Totnmey 
V.  White,  8  Ho.  Lords.  49;  &  Troy  Woolen 
Co.,  8  Bl^hf.  400;  Daroue  v.  Fanning,  2 
Johnson  Ch.  253 ;  Hajtvard  v.  EUie,  18  Sy^. 
976;  Jaekaon  v.  LudeUng,  81  WaU.  616  (88  U. 
S.  bk.  22,  L.  ed.  498) ;  Montague  v.  Daae$,  14 
Allen,  869  ;  Brote^n  v.  CoweU,  116  Mass.  461 : 
Brandt,  8ur.  &  Guar.  §  884.  ed.  1878. 

The  transaction  in  uiis  case  was  in  effect  a 
distribution  of  the  property  of  the  principal 
debtor  among  the  creditors;  and  the  new  oor- 
poration  was  formed  to  enable  ihem  to  do  this, 
and  as  a  convenient  method  to  make  the  distri- 
bution. 

This  case  however  differs  from  Stafford  v. 
New  Be^ord  Bar.  Bank,  182  Mass.  815,  in  tbat 
tlie  sale  was  private  and  was  not  made,  as  the 
plaintiff  claims,  at  a  fair  price. 

Whatever  tt^  form  (a  the  agreement,  it  in 
pldn  that  the  mone^  was  in  effect  paid  Uie 
plaintiff  to  the  defendant  on  account  of  hu  lia- 
bility as  surety  on  the  three  notes. 

The  court  should  look  at  the  substance  of  the 
transaction.  Breete  v.  Srhuler.  48  111.  829; 
Downer  v.  Dana,  17  Vt.  318;  Coitkev.  Qraham, 
8  Cnuich,  289  (7  U.  8.  bk.  2,  L.  ed.  420). 

A  creditor  should  not  be  allowed  to  retain 
more  than  his  due.  New  Bedford  Bank  v.  Unioii 
Mill  Co.,  188  Mass.  28. 

"Where  any  act  has  been  done  •  •  *  that 
may  injure  the  surety,  the  court  is  very  glad  to 
lay  hold  of  it  in  favor  of  the  surety.  "  Imw  t. 
Blaet  Ind,  Co.,  4  Ves.  Jr.  883;  Ex  Parte  Baleh 
2  Lowell,  440. 

When  the  instrument  was  given  it  was  not 
intended  to  prevmt  the  plaintiff  from  looking  to 
the  mdEeroi  the  notes  to  be  reimbursed  for  wnat 
he  had  paid.  Brandt,  8ur.&  Guar,  g  176,1878  ed. 

Courts  will  not  help  creditors  to  be  paid  twice 
over  to  the  prejudice  of  a  surety.  Ex  Parte  Bur' 
reU,  1  Ch.  Div.  687;  Ex  Parte  Brook,  3  Rose, 
884;  Re.  Souther,  eupra;  Herman  v.  Duboie,  L. 
R.  18  Eq.  100;  £>  ParU  Turquand,  8  Ch. 
Div.  445. 

The  payment  of  the  creditor  in  full  was  a 
casus  otniteue  in  the  instrument.  Higgineon 
v.  Gray,  S  Mass.  886. 

The  instrument  was  prepared  by  the  defend- 
ant  and  given  to  the  plaintiff.  It  should  there- 
fore be  construed  in  favor  of  the  plaintiff  and 
more  strongly  against  the  signers.  Noonan  v. 
Bradley,  9  Wall.  894  (76  U.  8.  bk.  19,  L.  ed. 
757):  Barney  v.  Neummb,  9  Cush.  40. 

The  instrument  should  be  "Construed  in  the 
lieht  of  surrounding  cfrcumstances,  and  in  view 
of  the  subject  matter  *  *  •  the  acts  of  the 
parties  and  their  relations  to  each  other  ; "  and 
so  construed  it  is  clear  that  the  sum  paid  was  a 
payment  on  the  notes,  hhrtunoorth  v.  Boardman, 
181  Mass.  110;  Bttinner  v.  WHiiamt,  8  Mass.  314; 
Merriam  v.  United  Stattm,  107  U.  8. 487(bk.  37, 
L.  ed.  081) :  Beedy.  In*  Co.,  96  U.  S.  28  (bk. 
24.  L.  ed.  848). 

Mr.  H.  K.  Bralay,  for  defendant. 

HolmM,  delivered  the  opinlra  the 
court: 

This  is  an  actkm  of  cratnct  tam^t  by  a 
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surety  to  compel  the  creditor  to  reimburse  him 
to  the  extent  of  a  payment  made  the  surety, 
on  the  ground  that  the  defendant  iias  recdved 
that  amount  in  excess  of  bis  debt. 

The  facts  admitted  or  offered  to  be  proved 
whidi  are  material  toourdeclrioii,are  as  follows: 
the  plaintiff  was  surety  in  three  promissory  notes 
made  by  the  Sagamore  Htlls  amountmfc  to 
$90,000,  in  which  the  defendant  was  beneficially 
interested.  A  suit  had  been  begun  upon  them 
and  the  maker  having  gone  into  bankruptcy, 
they  had  been  proved  against  its  estate.  The 
plaintiff  after  some  previous  talk  with  the  de- 
fendant about  a  compromise  and  settlement 
of  his  liability,  paid  $6,618,  and  received  bock 
an  agreement,  by  which  the  defendant  as  prin- 
cipal, and  the  other  owner  and  the  holder  of 
the  notes  as  sureties,  agreed  to  indemnify  and 
save  harmless  the  plaintiff  from  the  notes,  and 
from  any  judgment  upon  the  same. 

The  agreement  continued :  "It  fs  expresdy 
agreed  that  said  sum  paid  by  said  Wilson  is  not 
in  part  payment  of  said  noteB,or  either  of  them, 
and  is  not  to  be  applied  in  any  manner  to  dimin- 
ish or  affect  said  notes,  or  the  liability  of  saj^d 
principal  or  sureties,  but  the  same  is  paid  bysaid 
Wilson  and  received  by  said  Nathaniel  Whit 
moreastbe  consideration  of  theidemnity." 

SutMequently,  the  creditors  of  the  maker 
formed  a  cwpomtion,and  purchased  its  business 
by  leave  of  court.  The  detafls  of  the  proceed- 
ings and  the  defense  based  upon  them  need  not 
be  gone  into,  in  the  view  we  take  of  the  above 
agreement.  It  is  enough  to  state  that  the  plaintiff 
says  that  the  result  of  the  transaction,  and  of  bis 
payment  just  stated,  has  been  to  give  thedefend- 
antenough  more  than  the  full  amountof  his  debt 
to  enable  him  to  reimburse  the  plaintiff.  The 
court  below  ruled  that  the  plaintiff  could  not  re- 
cover; directed  a  verdict  for  the  defendant;  and 
repoited  the  case.  In  spite  of  the  able  Argument 
01^ the  counsel  for  the  plaintiff,  we  think  it  clear 
that  the  plaintiff  is  concluded  by  the  terms  of  the 
document  which  he  accepted  from  the  defend- 
ant We  do  not  doubt  that  the  purpose  of  the 
plaintifl's  pavment  was  to  relieve  hun  from  lia- 
bility upon  these  notes.  But  the  mode  in  which 
and  the  terms  upon  which  it  should  do  so 
were  subject  to  the  agreement  of  the  parties. 
They  made  their  bargain,  and  we  cannot  make 
a  new  one  for  them. 

That  bargain  was,  that  the  pl^ntlff  would 
pay  a  fixed  sum.  much  lees  than  his  liability,  for 
a  covenant  that  he  should  not  be  troubled  fur- 
ther. By  the  express  terms  of  it,  the  money  was 
not  paid  or  recaved  upon  the  notes,  but  as  the 
consideration  of  the  daendant's  covenant  for  in- 
demni^. 

Vermet  to  ttand. 


COMMONWEALTH  of  HaBsadiiuetts 

9. 

George  M.  8AWTELLE. 

1.  E-ridenoe  is  not  to  be  rejected  be- 
cause it  fails  to  be  conclusive ;  it  is  suffi- 
cient if  It  fairly  tends  to  prove  a  point 
souffht  to  be  established. 

3.  Olnaetloii  to  testimony,  not  taken  at 
the  trial,  cannot  be  oonmdered  here. 

8.  Testbnony  !n   reference  to  similar 
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transactions  is  admi««ibto  to  ahow  the 
criminal  intent  of  a  party,  when  other 
transactions  of  the  same  general  char- 
acter and  connected  therewith  are  in- 
vestigated. 
4.  A  BoMfbwri ea»  which  relates  to  a  oonrse 
of  conduct  punned  by  defendant  daring 
his  whole  employment  in  the  service  of 
the  person  whose  property  he  is  alleged 
to  have  embezzled,  and  neoeesarUy  nas 
reference  to  and  characterizee  all  his 
acts  chai^ced  to  have  been  done  within 
that  time,  is  »dmiMtble  to  show  erl» 
Inal  intent,  although  it  <toes  not,  In 
terms,  refer  to  the  speeiflo  matters 
charged  in  the  indictment. 

(M Iddlemx— Dedded  February  2S.  1886.) 

ON  defendant's  exceptions.  OverrvM., 
Indictment  for  embezzlement. 
The  nature  of  the  evidence  is  stated  in  the 
opinion. 

Mestn.  W.  N.  DaYonport  and  Swnnel  t. 
Elder,  for  defendant : 

The  fact  that  several  books  went  to  the  jury 
without  objecdon  does  not  put  their  entire 
contents  in  evidence.  Hunt  v.  BoyUtTtcr,  ]l 
Cush.  in;  Abbott  v.  Pearaon,  180  Haas.  191. 

The  confession  should  have  been  excluded. 
The  only  ground  upon  which  testimony  of 
other  similar  offenses  is  admiwible  is  to  prove 
intent,  and  then  the  jury  must  be  Instructed 
that  it  is  admissible  for  that  purpose  only  The 
testimony  was  not  introducea  for  such  purpose 
and  no  such  instructions  were  given.  Vom- 
momeeaUh  v.  Shepard,  1  Allen,  hTS;  Samr  v. 
Bagtnutn,  1  Cush.  18&-216;  Same  v.  TueJierman, 
10  Gray,  178. 

Mr.  Edgar  J.  Sherauui,  Atty-€hn.,  for 
the  Commonwealth. 

Dewenc,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  testified  that  all  the  money 
which  Mn.  Sawin  paid  him  be  put  into  the 
money  drawer  or  handed  to  the  book  and  cash 
keeper,  rolled  up  as  he  received  it.  The  entry 
made  by  defendant  In  his  own  handwriting 
credited  Mrs.  Sawin  with  $50  only,  as  paid  by 
her  on  the  day  on  which  one  of  the  acta  of  em- 
bezzlement was  alleged  to  have  been  com- 
mitted, the  payment  i^de  by  her,  according  to 
her  testimony,  having  been  $61. 

The  defendant  objected  to  the  inquiry  of  the 
cash  keeper  whether  his  cadi  overran  oat  day. 
It  obviously  would  have  done  so,  if  the  defend- 
ant had  actually  deposited  the  sum  testified 
by  Sawin  to  have  been  recrived  by  him.  If 
this  question  Involved  a  single  trHQsnctioD.ss  If 
the  money  in  the  cash  drawer  had  been  counted 
immediately  previous  to  the  deposit  by  de- 
fendant and  then  Immediately  afterwards,  the 
amount  of  the  sum  deposited  would  be  cleariy 
shown.  It  would  not  seriously  be  contended 
that  such  evidence  was  not  aamissible,  when 
the  amount  was  in  dispute.  The  fact  that  the 
question  involves  the  business  of  an  entire  day. 
and  thus  that,  by  reason  of  the  number  of 
transactions  that  had  taken  place,  tboe  wasaa 
opptntanity  for  mistake  as  to  the  amonnt  re- 
cefved,  counted  or  deposited,  in  oomwetion 
with  such  other  transactioaa,  so  tint  it  was 
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poMble  tbat  the  discrepancy  between  the 
amount  which  should  have  been  found  in  the 
drawer,  if  Sawin's  evidence  were  trne,  and  the 
amount  actually  found  mi^t  be  attrilratable  to 
error  in  such  other  transactions,  oonstitutes  an 
argument  aa  to  the  wdght  and  not  an  objection 
to  the  competency  of  the  evidence.  Evidence 
is  not  to  be  rejected  because  it  fdls  to  be  coo- 
doaive;  it  is  sufficient  if  it  fairly  tends  to  ^Hrove 
a  point  sought  to  be  established . 

The  defendant  further  contends  that  if  the 
fact  that  the  cash  balanced  upon  the  basis  that 
fAO  only  was  paid  in  by  him  was  compe- 
tent, it  could  nave  been  proved  only  by  the 
books.  This  objection  does  not  appear  to  have 
been  taken  at  the  trial  and  can  hardly  be  con- 
sidered open.  But  it  was  not  a  Question  of 
what  the  Dooks  contained,  but  whether  the 
amount  on  hand  in  the  morning,  adding  there- 
to the  amounts  received  during  the  day, 
equaled  the  amounts  paid  out  during  the  d^, 
adding  thereto  the  balance  on  htuid  at  the 
close  of  business.  If  the  cashier  was  able 
to  state  as  a  matter  of  fact,  that  these  amounts 
included  the  sum  received  from  Sawin  as  the 
defendant  had  entered  It,  he  might  do  so  even 
though  the  statement  covered  the  several  minor 
facts  of  other  receipts  and  payments. 

In  a  conversfttton  subsequent  to  the  alleged 
acts  of  embensiement,  there  was  evidence  toat 
defendant  adndtted  that  he  had  been  taking 
money  from  his  empfoyer.Pope.whose  property 
was  alleged  to  have  been  emb^zled,  all  alone 
ever  since  he  began  to  work  for  him,  but  could 
not  say  how  much  he  had  taken.  It  appeared 
that  no  allusion  was  made  to  the  specific  matters 
diaived  in  the  indictment,  by  words  or  figures. 
The  Judge  instructed  the  Juiy  tbat  they  should 
not  consider  the  confession,  unless  it  had  refer- 
ence to  some  of  the  specific  matters  charged  in 
the  indictment.  This  was  Certainly  suffidently 
favorable  to  the  defendant,  as  testimony  in  ref- 
erence to  similar  transactions  is  admissible  to 
show  the  criminal  intent  of  aparty.when  other 
transactions  of  the  same  general  coaracter  and 
connected  therewith  are  investigated,  (hm- 
montMsUA  v.  S:epard,  1  Allen  576;  Same  t. 
EaOman,  1  Cush.  169-316;  Same  v.  Tttekennan, 
lOGmy,  178. 

Nor  is  the  admission  of  this  evidence  open 
to  the  objection  tbat  it  was  not  competent  for 
the  Jury  to  say  that  the  confession  related  to 
the  specific  matters  charged  in  the  indictment. 
Even  if  those  were  not  mentioned  by  name  or 
other  particular  desij^tion,  a  ccmfession 
which  related  to  a  course  of  conduct  pursued 
by  the  d^endant  during  his  whole  employ- 
ment in  the  service  of  the  person  whose  prop- 
erhr  he  was  alleged  to  have  embezzled,  neces- 
wily  had  reference  to  and  character^ed  all 
the  acts  and  matters  charged  to  have  been  done 
within  that  time. 

BxerptioTU  overruled. 


COHMONWEAJJTH  of  Massachusetts 

John  HOINEHAN. 

On  trial  of  a  eraaplaJnt  charging  the  aale 
of  intoxicating  liquors,  the  qnestioa 

**I)on^  yaa  think  it  was  lager  beer?" 

MASS. 


T.  HoinsHAN.  501 

was  properly  allowed*  on  the  principle 
tbat  the  application  of  a  elau  nmmn  to 
an  object  perceived  by  the  senses  is  gen- 
erally the  expreuioB  of  aa  Infereneef 
and  testimony  woald  be  Impossible  If 
Booh  inferraicee  ooald  not  be  stated. 

(Brtotol-Deolded  Janusiy  8, 18BB.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  charging  a  single  sale  of  intoxi- 
eating  liquor  to  Warren  F.  Smith. 

At  the  trial  one  Elmer  C.  Lincoln  testified 
that  Warren  F.  Smith,  in  the  kitchen  of  Uie 
defendant,  called  for  some  beer;  that  the  de- 
fendant brought  a  bottle  of  beer  from  an  ad- 
joining room,  and  that  he  and  one  Herbert 
Smith,  brother  of  Warren,  drank  it  from  two 
glasses,  and  Warren  paid  for  it.  That  Warren 
drank  none,  but  took  a  flask  of  whisky,  which 
be  had  ttfought  there,  from  his  pocket  and 
draukfromlt.  Warrenand Herbert testifledsub- 
stantially  to  the  same  facts,  and  Herbert  testi- 
fied that  the  beer  was  of  a  strength  of  not  more 
than  8  per  cent  of  alcohol,  and  Warren  said  he 
did  not  taste  it  and  did  not  know  its  quality. 

Elmer  C.  Lincoln,  a  boy  of  fifteen  years  and 
a  son  of  the  complainant,  further  testified  in 
chief  that  he  did  not  know  whether  it  was  lager 
beer  or  not.  Cross  examined  by  defendant's 
cotmsel,  he  said  it  was  a  weak  beer  and  had  no 
intoxicating  effect  on  him.  Herbert  Smith  was 
then  exammed  as  a  witness  and.  at  the  concln- 
sion  of  his  testimony,  Elmer  was  recalled  by 
the  district'  attorney,  and  upon  being  qu^ 
tiooed  closely  by  him  repeated  substantially 
what  he  bad  before  stated.  The  witness,  ap- 
pearing to  the  court  to  be  hostile,  was  allowed 
to  be  cross  examined  by  the  district  attorney, 
and  be  thereupon,  against  the  defendant's  ob- 
jection, was  permitted  to  put  the  following 
question  to  him:  ' '  Don't  you  think  it  was  lager 
beer  ?"  He  replied ,  "I  couldn't  say  whether  it  was 
lager  beer."  He  then  inquired,  "Wasit  strong 
beer  ?."  This  was  objected  to,  but  the  defeni^ 
ant  answered,  "Tes.  He  was  then  further 
cross  examined  by  the  defendant  and  be  said  he 
did  not  know  what  strong  beer  was,  that  be  did 
,  not  understand  the  attorney's  qu^on  as  to 
strong  beer,  that  he  did  not  know  what  was 
meant  by  it.  The  district  attorney  then  asked 
him  whether  or  not  at  the  trial  of  ttiis  com- 
plaint in  the  district  court  he  testified  that  he 
thought  it  was  lager  beer.  On  objection  made, 
bis  attentUm  was  called  to  the  time,  place  and 
circumstuice  of  his  there  testifying  and  the 
question  was  repeated.  It  was  again  objected 
to,  but  allowed  against  the  defendant's  objec- 
tion' and  he  replied  that  he  had  no  recollection 
of  so  testifying;  that  he  did  not  so  testify. 

Then,  against  the  defendant's  objection,  H.  J. 
Fuller  testified  as  a  witness  that  ne  was  pres- 
ent at  said  trial  as  counsel  for  the  prosecution, 
and  that  the  witness  there  testified  that  "he 
thought  ft  was  la^r  beer." 

A  verdict  of  gmlty  was  returned,  and  defend- 
ant excepted  to  the  several  rulin|^  and  excep- 
tions allowed. 
Mr.  J. Brown,  for  defendant: 
The  question  by  the  district  court,  "Don't 
you  think  it  was  lager  beerT  "  was  incompetent, 
immaterial  and  inadmissible,  and  was  erro- 
neously allowed.  A  witness  may  tesjjfy  to  facts, 
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and  in  some  cases  give  his  opiDion  or  judg- 
ment, but  not  what  he  at  one  time  thought. 
There  ia  no  way  of  refuting  such  evidence. 
Suppositions  or  thoughts  of  a  witness  are  not 
evidence.    lea  v.  Hamlin,  5  Cush.  534. 

What  the  witness  thought  was  incompetent, 
irrelevant  and  immaterial,  and  the  admission  of 
evidence  to  contradict  it  by  showing  what  he 
testified  in  the  district  court  was  erroneous. 
Byerton  v.  Abington,  102  Mass.  JKM;  Force  v. 
Martin,  122  Mass.  5. 

Mr.  Edgu:  J.  Bhemuui,  Atlv-Oen.  for 
Commonwealth. 

Holmes*      delivered  the  opinicm  of  the 

court: 

The  question,  "Don't  you  think  it  was  lager 
beer?"  was  properly  allowed  to  be  put.  The 
application  of  a  class  name  to  an  object  per- 
ceived by  the  senses  is  generally  the  expression 
of  an  inference,  and  testimony  would  be  im- 
possible if  such  inferences  could  not  be  stated. 
If  the  witness  had  said  that  it  was  lager  beer, 
his  testimony  would  only  have  meant  that  he 
confidentlv  thought  or  inferred  from  the  quali- 
ties directly  perceived  by  him  that  the  substance 
had  the  other  qualities  denoted  by  the  name. 
As  he  would  oave  been  allowed  to  testify  to 
anch  a  confident  inference,  he  oould  be  asked, 
on  cross  examination,  if  he  did  not  draw  that 
inference,  although  with  less  than  absolute  cer- 
tainty. Even  if  the  question  had  been  inad- 
missible, the  answer  made  it  harmless,  as  the 
witness  replied  that  he  could  not  say. 

The  witness  having  testified  that  the  beer  was 
a  weak  beer,  it  was  open  to  the  prosecution  to 
show  that  be  had  previouslv  testified  that  he 
thought  it  was  lager  beer,  for  the  purpose  of 
contradicting  his  present  testimony,  if  for  no 
other  purpose.  Pub.  Stats,  chap.  169,  §  23;  i)ay 
v.  Coolei/.  118  Mass.  524;  Brooks  v.  Wefbs,  131 
Mass.  438. 

The  exceptions  do  not  disclose  any  attempt 
to  use  this  testimony  as  substantire  evidence 
that  the  beer  was  lager  beer,  and  there  Is  no 
question  of  the  sumciency  of  the  whole  evi- 
dence raised;  nor  does  it  appear  that  all  tiie 
-evidence  ia  before  ub. 

£iee^ioM  overruled. 


Bridget  SULLIVAN,  Admrz., 

V. 

NEW  BEDFORD  INST.  FOR  SAVINGS; 
Edward  SuHtvan,  Claimant. 

Until  aome  nnanthorlsed  order  or  ^,d|^ 
ment  adverse  to  the  claimant  is  ea- 
teredf  he  is  not  aggrieved,  and  no 
ground  exists  for  arroat  of  Judgmoat. 

(WtM  Decided  October  88, 1686.) 

ON  claimtmt's  exceptions.  Oterruled. 
This  was  an  action  of  contract,  to  recover 
the  sum  of  $1,000  deposited  with  the  defend- 
ant Corporation  by  Thomas  H.  Sullivan,  de- 
■ceased,  the  fonner  husband  and  intestate  of 
the  plaintiff.  The  dcrodt  was  made  in  this 
form,  viz. :  "  Thomas  H.  Sullivan  in  trust  for 
Edward  Sullivan."  The  said  Edward  having 
dabned  sold  depoMtas  belonging  to  him,  was, 
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upon  due  proceedings,  as  appears  by  papers  in 
the  case,  made  a  puty  defendant  in  this  suit 
There  was  no  controversy  as  to  the  amount 
thefdaintifFwasentitied  to  recover,  if  she  oould 
recover  anything;  that  amount  was  $1,000.  The 
only  issue  tried  was  whether  the  plaintiff  or 
the  claimant  was  entitled  to  the  fund,  the 
$1,000. 

The  fund  was  in  poeseasion  of  the  defendant 
Corporation  at  the  time  of  the  trial  and  still  is 
in  its  possession.  The  case  was  committed  to 
the  juiy,  with  instructions  not  objected  to,  on 
Fri<uy ;  and  tbey,  not  Iiaving  agreed  at  the 
hour  of  adjournment,  were  instructed,  when 
they  did  agree,  to  seal  up  their  verdict  and  re- 
turn it  into  court  at  the  hour  to  which  the  court 
was  adjourned  the  following  Monday.  The 
iuiy  did  agree  and  were  allowed  to  separate. 
On  thecoimngln  of  the  court  on  Monday  nunn- 
ing,  the  clerk  inquired  of  the  jury  if  tbey  had 
agreed  upon  their  verdict,  and  the  foreman  re- 
plied they  had,  and  passed  to  the  clerk  a  sealed 
envelope  containing  a  verdict  in  tiie  foUowing 
words  uid  figures,  viz. : 

"  Bristol,  Superior  Court,  ) 
December  Term,  1884.  f  * 

No.  717.  Bridget  Sullivan,  Admx.  v.  New 
Bedford  Ins.  for  Savings.  Edward  Sullivan, 
Claimant 

The  jury  find  for  the  plaintiff  and  assess 
damages  in  the  sum  of  dollars." 

The  court,  finding  the  jury  had  in  their  ver 
diet  so  returned  omitted  to  state  the  amount  of 
the  damages,  and  as  there  had  been  no  contro- 
versy about  the  amount,  directed  the  foreman 
to  fiu  the  blank  after  the  words  ' '  sum  of  "  by 
inserting  the  words  "one  thouaBad."  and  the 
verdict,  thus  amended,  was  read  to  the  juiy  by 
the  clerk,  and  in  that  form  was  assentra  to  by 
them  and  affirmed  in  the  usual  manner.  Afl 
this  was  done  in  open  court  and  in  the  presence 
of  the  counsel  of  all  parties  to  the  suit.  The 
claimant's  counsel  made  no  objection  to  what 
was  thus  done  in  his  presence  and  took  no 
exception  thereto;  he  suhsequenUy  filed  a 
motion  to  set  the  verdict  aside  on  tbe  ground 
of  alleged  irregularities  on  the  part  of  the  juiy, 
and  also  a  motion  in  arrest  of  judgment.  Both 
motions  were  overruled;  to  which  the  claimant 
excepted  and  appealed  from  the  order  of  tbe 
court  overruling  the  motion  to  arrest  of  judg- 
ment. 

Mr.  i.  Brown,  for  Edward  Sullivan,  claim- 
ant. 

Mr.  T.  F.  Deanuntd.  for  plaintiff: 

The  paper  sealed  up  by  the  jury  was  not, 
technically,  a  verdict.  Sudiapwer  isnotsvtf- 
dict  until  it  is  affirmed  and  rocoraed.  FkMer-v. 
Cltamberlain,  11  Met.  608. 

It  was  the  verdict  which  they  pnqiosed  to 
render.  Beberti  t.  BoeHA^tam  Co.  fMet  46. 

The  practice  of  sending  out  a  jury,  when  tbey 
return  a  finding  that  &  absurd  or  defective, 
has  existed  more  than  foui;  hundred  years. 
Pritc/iard  v.Henneaaeff,  1  Gray,  1^4. 

It  was  a  defect  of  tbe  most  informal  character 
which  cannot  be  allowed  to  defeat  the  plaintiff 
and  tbe  manifest  intention  of  tbe  jury.  Vhoiftt 
V.  PeoM,  10  Allen,  587. 

There  was  no  such  irregularity  in  the  pn>- 
ceedings  <rf  the  jury  in  finding  the  verdict,  ss 
makes  It  necessary  to  interfere  witii  ordlitarii 
it.    Cha]man  v.  Coffin,  14  Or^r,  464. 
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It  ifl  a  well  settled  and  long  established  prac- 
tice tb^  when  a  jury  have  returned  a  find- 
ing that  is  incomplete  and  defective,  they  may 
be  sent  out  again  in  order  to  correct  the  error, 
even  althou^  they  had  separated  Aiter  their 
flnt  flndlng,  befont  coming  into  court.  Mm- 
WT.Jfow.  122M8BS.  477. 

Before  a  verdict  is  recorded  the  jury  may 
be  required  to  reconsider  it,  if  it  appears  to  be 
a  mistake.    Brtnon  v.  Dean,  138  Mass.  354. 

These  decisions  are  conclusive  upon  the 
question  of  irregolarities  on  part  of  the  juiy, 
and  do  not  conmct  with  the  recent  decision  in 
Keant^  v.  Babieh,  187  Mass.  421. 

Wwe  it  otherwise,  as  the  ^endant'a  counsel 
made  no  objectiim  to  what  was  thus  done  In 
hia  presence  and  took  no  exception  thereto,  he 
waived  the  irregularity,  if  any,  and  the  obiec- 
tion  is  not  open  to  the  defendant.  Blake  v.  Bay- 
leg,  18  Gray.  583. 

BFth«Oonvt: 

The  Superior  Court  has  power,  under  the 
Public  Statutes,  chapter  116,  g  81,  to  enter  all 
necessaiT  orders  and  judgments,  to  secure  the 
rights  of  the  parties.  Until  some  unauthorized 
order  or  judgment  adverse  to  the  claimant  is 
entered,  be  is  not  aggrieved.  No  ground  what- 
ever existB  fOT  sustaining  his  motion  in  arrest 
of  hid^nent,  and  it  was  rightly  overruled. 


WilUam  L.  Wood  etal. 

V. 

Inhabitants  of  WESTBOROUGH  et  al. 

I.  The  right  In  equity  of  a  mortgagee,  to 
h&Te  the  damagea  received  for  the 
takinK  of  the  mortgaf?ed  land  for  public 
pnrpoees  applied  to  the  liquidation  of 
aU  debt,  la  not  taken  awa^  by  force  of 
the  Act  of  1881,  ch.  lIOj  providing  a  stat- 
utory proceeding  by  eitner  or  both  the 
mortga^r  and  inortga^ee,  unless  he  has 
been  made  a  party  to  the  proceeding  by 
which  the  damages  have  been  appro- 
priated to  the  mortgagor. 

3.  Sucli  statutory  proceedlDg  does  not  ex- 
clude the  nmniM  of  the  mortmge 
from  his  reme^  In  equity  a^inst  the 
mortgagor. 

(Woroeeter— Decdded  January  K,  1S8S.) 

ON  report  from  tbe  Superior  Court.  Deeree 
ditmimng  bill,  mmed. 
Bill  in  equl^,  the  matoial  portions  of  which 
are  as  follows: 

By  a  deed  of  mortga^  dated  April  6,  1877, 
and  recorded  in  the  r^istiy  of  deeds  for  Wor- 
oeater  County,  d^endant  Aldrich  conveyed  to 
W.  B.  Wood,  the  father  of  tbeplahittas,  a  cer- 
tain lot  of  land  with  the  buildings  thereon,  con- 
taining two  acres  more  or  less  and  lUtuated  in 
that  part  of  Southborough  called  Southville 
upon  Sudbury  River,  which  river  furnished  a 
water  privilege  to  the  factory  building  upon 
■aid  immises;  and  said  water  privilege  formed  a 
▼aluable  part  of  said  premises  and  said  mort- 
aeeiured  the  note  of  said  Aklrich  to  said 
rr  B.  Wood  fov  98.140  In  send-annual  pay- 
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ments  of  $100  each,  the  first  payment  to  be 
made  in  six  months  from  said  April  8, 1877,  the 
date  of  said  note. 

Plaintiffs  are  now  and  have  been  since  Sep- 
tember 38,  1883,  tbe  holderoand  ownersof  aaid 
mortgage  and  the  said  note  secured  thereby, 
upon  which  note  there  is  now  due  about  the 
sum  of  $2,500. 

Said  Inhabitants  of  Westborough  being  duly 
authorized  by  law,  under  chap.  77  of  the  Acts 
of  1878  of  this  State  have  since  the  date  of  said 
mortgage  diverted  from  said  Sudbury  River, 
and  from  said  mortgaged  premises  the  waters 
of  Picadilly  Brook,  so  called,  a  tributary  of 
said  river  by  means  of  a  dam  across  said  brook 
within  satdTown  of  Weatborough.whereby  aaiA 
mortga^d  premises  were  greatly  injured  and 
damaged  and  the  value  uiereof  greatly  iip- 
paired. 

Said  Aldrich  being  duly  authorized  there- 
to by  said  Act  about  March  5,  1888,  brought  in 
the  Superior  Court  for  said  Worcester  County 
his  petition  against  said  InhaUtants  of  West- 
borough  for  the  assessment  of  the  damages 
caused  to  said  mortgaged  premises  by  the  di- 
version from  said  nver  of  said  brook;  and  at 
the  December  Term  of  said  Court.  1888,  a  ver- 
dict was  duly  obtained  bv  said  Aldrich  upon  his 
said  petition  again.st  said  Inliabitnnts  of  West- 
borough  for  the  sum  of  $^1.38,  but  no  judg- 
ment has  been  entered  up  thereon. 

Plaintiffs  are  informed  that  one  Abner  Prai- 
tlss  of  said  Westborough  has  brouriit  suit 
against  said  Aldrich,  returnable  at  the  next 
March  Term  of  this  court,  and  have  summoned 
said  Inhabitants  of  Westborough  as  the  trustee 
of  said  Aldrich  therein. 

The  plaintiffs  insist  and  claim  that  they  as 
owners  of  said  mortgage  are  entitled  to  receive 
said  sum  of  |S31.28  from  aaid  Inhat^tonts  of 
Westborough,  to  be  applied  upon  said  mort- 

e  plaintiffs  prav  that  said  Inhabitants  of 
Westborough  may  De  enjoined  from  paying 
over  said  sum  of  $631.38  to  any  person  or  per- 
sons except  the  plaintiffs,  and  tnat  they  ma^  be 
decreed  to  pay  the  same  over  to  these  plaintifib; 
that  said  Aldjich  be  enjoined  from  collecting 
said  sum  from  said  Town,  or  from  assigning 
bis  rights  und^r  said  verdict;  that  said  Prenttes 
mav  be  enjoined  from  collecting  said  sum  of 
said  Westborough  in  said  trustee  process.  The 
defendants  an8wered,and  tbe  issues  having  been 
closed,  the  case  came  on  to  be  heard  and  there- 
upon it  was  ordered,  adjudged  and  decreed  that 
the  complainant's  bill  be  dismissed  with  costs. 
The  Justice  of  the  Superior  Court  who  heard 
tbe  case,  made  the  following  report: 

"Upon  the  facts  found  by  me  at  tbe  bearing, 
I  found  and  ruled  that  there  had  been  no  such 
laches  on  the  part  of  the  complainants  or  of  the 
preceding  holdera  of  said  mortgage  as  ought  to 
bar  the  complainants,  from  seeldng  equitable 
relief  in  the  premises  and  also  that  there  had 
been  no  actual  or  Intentional  waiver  on  the  part 
of  the  complainants,  or  of  those  under  whom 
they  took  and  hold  said  mortgage,  of  the  right 
to  claim  to  have  said  damages  applied  on  part 
payment  of  said  damages,  and  ruled  that  I  was 
not  required  in  law  to  find  any  waiver  from  the 
facts  above  stated.  I  further  ruled  that  chapter 
110  of  the  Statute  of  1881  (reenactediir&llb^i 
chapter  49  of  the  Public  Stax^la^JW^MoM^lC 
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and  applicable  to  aoy  petition  fortbeascert^- 
ment  of  damages  claimed  for  the  takinc  of  Pica- 
dilly  Brook  by  the  Inhabitants  of  Westborough, 
tnsntuted  after  April  18,1881 ;  and  that  underaaid 
statute  the  complainants  had  a  plain,  adequate 
and  complete  remedy  at  law  under  said  stat- 
ute and  had  no  right  in  equity  to  the  relief 
sought  in  their  bill  m  this  cause,  and  ordered  a 
decree  for  the  defendants  dlsmlsBing  the  bill 
with  costs,  to  which  rulings  and  order  the  com- 
plainants excepted." 

Mettri.  P.  C.  Bacon*  W.  S.  B.  Ho^dns 
and  Mewer  Bacon,  for  complainants. 
Mr.  L.  E,  Denflold*  for  Inhabitants  of  Weat- 

t>orough,  defendaate. 
Mr.  Cha,rles  R.  Johnaon,  for  Charles 

Aldrich,  defendant. 

MeMTB.  Frank  P.  Gouldinjg*  and  Chaa. 
R.  Johnson,  for  Abner  Prentiss,  defendant: 

The  Statute  of  1881,  ch.  310,  P.  S.  ch.  49,  § 
110,  is  merely  remedial,  and  applies  to  proceed- 
inga  begun  after  its  paaaage,  aJtboug^t  the  land 
may  have  been  taken  before,  ^mmomv.  Ban^ 
oter,  23  Pick.  189;  Kempton  v.  Sftundera,  130 
Mass.  236;  Upfiam  v.  Rapmond,  182  Mass.  186. 

The  remedy  horded  to  mortgagees  by  the 
Statute  of  1874,  ch.  872,  gg  76,  77,T>.  8.  ch.  112 

108, 109.  is  plain,  adequate  and  complete;  and 
uie  obTious  purpose  oi  the  statute  is  to  substi- 
tute this  remedy  for  the  remedy  the  mortgagee 
could  pursue  before  in  equity  alone.  Femia- 
worih  V.  Boston,  126 Mass.  1;  JWrfv.  Eddy,  113 
Mass.  149;  BaMardv.  Ballard  Vale  Co.  5  Gray, 
468;  Breed  v.  EoMtem  R.  B.  Go.  5  Gray.  470, 
note;  Paine  v.  Woods,  108  Mass.,  160. 

The  facts  disclose  such  laches  on  the  part  of 
the  complainants  and  their  predecessors  as  to 
deprive  them  of  the  equitable  remedy  they  seek. 
They  meant  to  slumber  on  thdr  riimts  until  the 
diligence  of  others  bad  overcome  all  difficulties, 
ana  then  ask  a  court  of  equity  to  aid  them  in 
reaping  what  they  had  not  sown.  Plymoutii  v. 
MitU,  7  Allen,  4fe;  Pom.  Eq.  418, 419;  Taah 
V.  AdamM,  10  Cush.  252;  Fuller  v.  Melrose,  1 
Allen.  166;  Peabody  v.  FUni,  6  Allen,  52;  M&r- 
efiants  Bank  t.  Sieventon,  7  Allen,  489;  Veazie 
v.  William,  3  Story,  611;  Eadtv.  Williams,  4 
De  Gex,  M.  &  G.  674.  691 ;  Southcomb  v.  Bisfiop, 
6  Hare,  SIS;  Watton  v.  Beid,  1  Hubs.  &  M.  236. 

Deveaa*  J.,  delivered  the  opinion  of  the 
court: 

As  the  Statute  of  1881,  chap.  110  (P.  S.  ch.  49, 
^  110),  was  remedial  in  its  character  and  was  not 
intended  to  change  any  rights  of  parties  who, 
as  mortgagors  or  mortgagees,  had  interests  in 
land  which  had  been  taken  for  public  purposes, 
but  only  to  provide  a  more  convenient  mode  of 
adjudicaUng  and  adjusting  them,  it  would  be 
applicable  to  proceedings  begun  after  its  pas- 
8age,even  if  the  land  to  which  they  relatixl  had 
been  previously  t^en.  One  remedy  may  be 
taken  away  and  another  substitutea  therefor, 
althou^  such  legislation  operates  incidentally 
on  existing  rights.  Simmons  v.  Hanover,  23 
Pick.  188;  UpMm  v.  Baymond,  182  Mass.  186. 

Kotbing  was  added  to  the  burden  of  the  party 
who  had  taken  the  land,  and  nothing  was  taken 
away  from  the  rights  of  the  landowner,  but  the 
statute  simply  provided  for  the  distribution  of 
the  damages  in  accordance  with  the  equitable 
interests  of  those  hiterested.  Before  the  enact- 
ment of  this  statute,  the  only  remedy  wbidi  a 
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mortgagee  not  in  poasession  had, when  anypm- 
tion  of  the  land  was  taken  for  public  purposes, 
waa  In  equity  against  the  mort^gor.  The  latter 
was  recognized  as  the  owner;  be  alone  could 
maintain  a  petition  for  damages;  and  it  was  only 
by  a  proceeding  against  him,  the  taker  of  the 
land  being  made  a  party  thereto,  when  deemed 
necessary,  that  the  mortgagee  was  able  to  have 
such  dainages  as  might  l)e  recovered  devoted 
to  the  payment  of  the  mortgage  debt.  Fans- 
worth V.  Boston,  126  Mass.  i;BreedT.  Easbn 
B.  B.  Co.  5  Gray,  470. 

The  Statute  of  1881  provides  a  remedy  for 
mortgagors  and  mortgagees,  by  adapting  for 
them,  in  all  cases,  the  statutes  which  had  pre- 
viously applied  only  in  cases  where  land  had 
been  taken  by  railroad  cotporationB.  6t  1874, 
ch.  872,     76,  77;  P.  8.  <£.  113.     108, 109. 

Under  these  sectionB,ttae  mort^tgors  and  mort- 
gagees may  join  in  the  petition,  or  such  petitton 
may  be  initiated  by  either  party.  All  petitions 
are  to  state  all  mortgages  known  to  exist  in  the 
premises,  and  the  tribunal  to  which  the  petition 
IS  presented  "  shall  order  the  petitioner  to  give 
notice  thereof  to  all  parties  interested  as  mort- 
gagors or  mortgagees."  In  the  case  at  bar,  the 
preriding  Judge  ruled  that  the  plaintiff  had  a 
complete  and  adequate  remedy  at  law  uuAer 
the  statute,  and  had  no  right  in  equity  to  reUef 
against  the  mortgagor,  to  whom  the  whole  dam- 
ages had  been  awuded.  This  was,  in  effect,  a 
ruling  that  the  remedy  given  to  a  mortgagee  by 
the  Stat,  of  1881,  is  to  uie  exclusion  of  any  other, 
and  that  bv  reason  (tf  the  fact  that  he  may  be- 
gin a  petition  hinuelf  he  can  make  no  claim  to 
Uie  damages  recovered  by  the  mortgagor. 

It  does  not  appear  in  the  case  at  bar  that  the 
plaintiffs  were  made  parties  to  the  petition  of 
the  mortgagor,  or  that  any  such  notice  was 
riven  to  them  as  the  statute  contemplates,  or 
uiat  they  or  either  of  them  bad  an^  actual  no- 
tice of  its  pendent^  before  the  hearing  upon  the 
petition.  It  may  well  be,  that  if  a  mortgagee, 
made  a  party  to  a  peUtltion  and  properly  noti- 
fled  thereof, should  see  fit  not  to  take  part  theieiii 
and  should  thus  avoid  the  responsibilities  and  ex- 
penditures belonging  to  him  as  a  party,  it  coold 
properly  be  held  that  he  had  waived  anj  claim 
to  the  damages  which  the  mor^agor  nu^t  re- 
cover. In  such  case,  it  would  be  a  reaaoDsbie 
constructioD  of  the  statute  that  the  proceeding 
excluded  him  from  the  equitable  remedy  a$pii>-^ 
the  mortgagor  which  he  formerty  had.  But  it 
should  not  go  f  uribcr  than  this.  The  mortgagee 
out  of  possession  cannot  be  expected  to  have 
that  full  knowledge  of  the  condition  of  the 
mortgaged  premises  possessed  by  the  mortgage?; 
to  construe  the  statute  as  excluding  him  from 
any  remedy  except  that  which  it  provides,  be- 
cause it  authorizes  him  to  li^n  a  petition  him- 
self, might  often  do  him  serious  inlustice.  The 
sections  of  the  statute  xmder  consideration  give 
to  the  mortgagor  and  mortgagee  the  ri^ts  there 
conferred  in  express  terms,  '  'in  addition  to  thdr 
rights  under  the  mortgage;"  and  the  right  in 
equity  which  the  mortg^ee  had,  to  have  the 
damages  received  from  the  taking  of  the  land 
appliM  to  the  liquidation  of  his  debt,  should  not 
be  taken  away  unless  he  has  been  made  a  party 
to  the  proceeding  by  which  tbey  have  been  ap- 
propriated to  the  mortgagor. 

The  proceedings  in  the  case  at  bar  do  not, 
tbetefne,  exclude  tbe  afiBtgo^pftt^  moi^ige 
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from  their  remedy  in  equity  against  the  mort- 
r. 

ere  remains  the  question  whether  the  facts 
disclose  such  laches  on  the  part  of  the  plaintiffs 
that  (hey  cannot  properlj  maintain  ue  equi- 
table remedy  they  seek.  It  was  found  and  nued 
by  the  presiding  Judge, that  there  had  been  no 
such  laches  as  would  ubt  the  plaintiffs  from  seek- 
\Dg  equitable  relief;  that  there  had  been  no  act> 
uaJ  or  intentional  waiver  by  the  plaintiffs  or 
thoee  under  whom  they  claimed,  of  any  ri^ht 
to  have  the  damages  applied  to  the  satisiaction 
of  the  mortgage.  The  Judge  was,  on  the  f  apts, 
aothorized  thus  to  find  that  Newton  the  admin- 
istrator held  the  mortgage  unforeclosed  on  ac- 
count of  the  controversy  between  Aldrich  and 
Prentiss.  W.  L.  Wood  knew  of  the  taking  of 
the  brook,  but  was  not  then  an  owner  of  the 
mortgage.  It  does  not  appear  that  either  of  the 
other  owners  did  so.  Neither  of  the  plaintiffs  is 
shown  to  have  known  of  any  riehts  which  they 
had  to  collect  damages,  ud,  aIthoti£(fa  W.  L. 
Wood  was  informed  of  Aldrich'a  petition.it  was 
when  the  case  was  actually  on  trial,  no  oppor- 
tunity of  prepsrstion  th^efor  bdng  given  to 
him. 

Ikeree  ditmining  billreverted. 


Henry  W.  C0WLE8  ft  al. 
Maryetta  MERCHANTS. 

Where  there  was  no  Improper  Intermed- 
dUng*  with  the  jnror  and  no  miaeon' 
duet  on  the  part  of  the  Juror,  a  eaaoal 
remark,  aocidently overheard  bya  jur- 
or on  the  street  and  not  calculated  to 
infiaence  his  mind,  is  no  grroond  for  a 
new  trial. 

(Hampshire— Decided  January  5, 1886.) 

OX  demandants'  exceptioos.  Overruled. 
Writ  of  entry  for  a  tract  of  land,  etc.,  in 
Amherst. 

After  a  verdict  for  the  tenant,  demandants 
filed  a  motion  to  set  it  adde  and  grant  a  new 
trial,  on  account  of  alleged  nilBconduct  of 
juiwa. 

A  hearing  was  had  before  the  presiding 
Judge,  who  made  a  written  report  thereon  and 
of  the  evidence  on  which  the  motion  was  based; 
aod  being  requested  by  demandants'  counsel  to 
Qtake certain  rulings,as  matters  of  law.upon  the 
fictg  found,  the  presiding  Judge  dectined  to 
make  such  rulings  but  made  certain  other  nil- 
iags,  to  which  cfemandants,  feeling  a^rgrieved, 
excepted,  and  the  exceptions  were  allowed. 

Metm.  Conant&  Conant,for  demandants: 
If  a  juror  during  the  trial  permits  himself  to 
be  luldr eased  by  an  outside  party  in  a  conver- 
SMtion  relative  to  the  merits  of  the  case  then  on 
trial  before  him,  the  natural  and  reasonable 
effect  of  which  would  be  to  bias  his  tniod  in 
favor  of  the  prevailing  side,  bis  verdict,  as  mat- 
ter of  law,  should  be  set  aside.  Knighty.  Kree- 
jwt,  18  Mass.  218;  Common >realth  v,  Morriton, 

It  need  not  appear  that  the  mind  of  the  juror 
was  influenced.    Knight  v.  Freeport  and  Mc- 
T.  Mel)am>id»,  supra. 
If  the  oonveraation  listened  to  or  a  paper 
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read  is  capable  of  influencing  them,  the  verdict  * 
must  be  set  aside,  if  the  purity  of  the  verdict 
might  have  been  affected  by  it.    Hare  v.  State, 
4 How.  (Miss.)  187;  Commonwealths.  Wormley, 

8  Gratt.  712;  CoJien  v.  Bo!ieH,  2  Strob.  Law, 
410;  Hix  V.  Drury,  6  Pick.  2M;  Wkittuy  v. 
Whitman,  6  Haas.  406;  Woodwtrd  v.  LeaviU, 
107  Mass.  m;Johimn'7.Boot,%  Cliff.  108;  U.  S. 
Dig.  1870,  528;  Joknton  v.  WiU,  188  Maas.  79. 

The  intent  or  motive  of  either  tiie  juror  or 
the  persons  who  converse  with  him  is  imma- 
terial. J/untfev.XaniM^,  125  Mass.  867;  i/t>v. 
Drury  and  MeJOanidt  v.  McDaniii*,  t'lpra. 

This  court  has  set  adde  the  verdict  because  a 
copy  of  the  statutes  was  with  the  jury.  Mer- 
rill V.  JVory,  10  Allen,  416. 

The  presiding  sheriff  answered  a  question  by 
the  jury  with  the  word  "na"  Bead  v.  Gtm- 
bridge,  124  Mass.  567. 

The  presiding  Judge  wrote  a  note  to  the  fore- 
man of  the  jury  about  the  case.  Sargent  v. 
Reberts,  1  Pick.  887. 

It  is  provided  by  statute  in  Connecticut:  "If 
any  juror  shall  converse  with  any  person  con- 
oemfng  the  case,  except  his  fellows,  while  it  is 
under  consideration,  or  shall  volunbtrily  suffer 
any  otlier  person  to  converse  with  him,  such 
verdict,  on  motion,  may  be  set  aside  and  a  new 
trial  granted."  ^ne  v.  Steveiu,  12  Conn.  38S; 
Brown  v.  Congdon,  50  Conn.  806. 

The  law  seems  to  be  settled  in  Connecticut 
tbat'if  the  court  finds  that  the  conversations  may 
have  had  an  effect  unfavorable  upon  the  party  ^ 
moving  for  a  new  trial,  the  verdict  ought  to  be 
set  aside.  Bennett  v.  tlotcard,  8  Day,  219;  Petti- 
bone  V.  Phelpti,  18  Conn.  44.5;  State  Y.Waticim, 

9  Conn  47;  HamUion  v.  Peate,  88  Conn.  115; 
TomUnmm  v.  Deflm,  41  Conn.  368. 

When  fraud  and  secrecy  are  charged,  every 
fttct  and  circumstance  connected  with  the  trans- 
action and  with  the  principal  actors,  from 
which  the  jury  might  rirfiUy  draw  an  inference, 
is  material.    1  Greenl.  £v.  ^  449. 

An  opinion  is  defined  to  be:  '  'An  inference 
or  conclusion  drawn  by  a  witness,  as  distin- 
giiished  from  facts  known  to  him  as  facts." 
Bout.  L.  Die. 

"  A  mental  conviction  the  truth  of  some 
statement  founded  on  a  low  degree  of  probable 
evidence* "  "  Belief  stronger  than  impression, 
less  strong  than  positive  knowledge."  Web- 
ster's Diet. 

"Opinions,"  "suppositions,"  "impres^n," 
"beliefs,"areusedassynonymain  iSbtt*  V.  WO- 
9(m,  38  Conn.  188. 

The  opinion  as  to  the  mental  condition  of 
the  grantor  at  the  date  of  the  deed,  foimded  upon 
facts  and  circumstances  within  his  own  person- 
al knowledge,  together  with  said  facts  and  cir- 
cumstances, was  competent  evidence.  Oonit. 
Mut.  Life  Ins.  Co.  v.  Lathrop,  111  U.  8.  612, 
(bk.  28.  L.  ed.  686);  In».  Co.  v.  Bodel,  96  U.  8. 
282(bk.  24,  L.  ed.  488). 

The  mental  condition  of  an  individual,  as 
sane  or  insane,  la  a  fact.  Omn.  Mut.  lAfe  Im. 
Co.  V.  LcUhroy,\W\5.  8  620(bk.28L.  ed.686.) 

Insanity  "Is  a  condition  which  impresses  it- 
self as  an  aggregate  upon  the  observer,"  and  the 
opinion  of  one  cognizant  of  all  tbe  minute  cir- 
cumstances makmg  up  that  ag^egate,  and 
I  which  are  detailed  with  that  opuuo^  is  in  its 
essence  onlv  "fact  at  short  faana."  i-Whart.  & 
!  S.  Med.  Jur.  g  357.         Digitized  by  CjOOQIC 
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This  court  has  held  that  a  ooD-eroert  witnesB 
might  be  asked  "whether  he  ever  observed  any 
fact  which  led  him  to  infer  that  there  was  aay 
denuunment  of  intellect."  May  v.  Bradke,  127 
Mass.  431. 

That  such  a  witness  might  state  "That  heob- 
served  no  iDcoherence  of  thought  in  the  testa- 
tor, nor  anything  unusual  or  slimilar  in  respect 
to  his  mental  condition."  iVom  t.  Hunt,  116 
Uaas.  351. 

That  such  a  witness  might  be  asked  "Whether 
MX  years  ago  be  (an  aged  man)  had  failed," 
mentally  aira  bodi^.  Qmmontoealth  v.  Sky- 
man, im  Mass.  488. 

That  it  was  competent  to  ask  such  witnesB,io 
regard  to  an  aged  person,  "Did  you  notice  any 
want  of  coherence  in  bis  remarks  ?"  Barker 
V.  OomtJis,  110  Mass.  487. 

The  opinions  of  non-experts,  upon  the  ques- 
tion ct  mental  ctnidltion,  when  founded  upon 
l^cts  and  obswatlons  within  thdr  own  per- 
sonal knowledge,  by  persons  of  intelligence,  are 
held  competent,  by  tiie  ecclesiastical  courts  in 
England,  the  civil  law  of  Europe,  the  United 
States  Supreme  Court  and  by  the  courts  of  last 
resort  in  all  the  States  of  the  United  States,  ex- 
cept Texas,  Maine  and  perhaps  Massachusetts. 
Ooaa.  Mut.  Life  Ins.  Oo.  v.  Latkrop,  supra, 
and  cases  there  cited;  Newton  v.  Carbery,  5 
Cranch,  C.  C.  888;  Hardp  v.  Merritt,  56  N.  H. 
^7.  282  and  a  multitude  of  cases  there  cited; 
State  v.  Pike,  49  N.  H.,  408,  dissenting  opinion 
,  by  Doe,  afterwards  adopted  in  56  N.  H.; 
I^wson,  Exp.  &  Op.  Ev.  476,  and  many  cases 
cited  there;  Redf.  WUls^ch.  4,  pt  2, 145,  n.  24; 
Wbart.  Ev.  SIO  et  mg.;  1  Blab.  Cr.  Pro.  §  886, 
840. 

In  a  recent  case  in  Maine,  it  is  plainly  inti- 
mated that  Uie  nUe  contended  for  here  will  be 
adopted  there.  Robinaon  v.  Adamt,9l!i  Me.  869, 
410. 

Mr,  D.  W.  Bond,  for  tenant: 

In  a  civil  case,  the  coiu^  is  not  obliged,  as  a 
matter  of  law,  to  set  a^e  a  verdict,  because  of 
any  intermeddling  by  ptrangers  with  a  ptnlion 
of  the  Jury.  Barbour »  Admirw.  Y.Arehar,  8  Bibb. 
8;  8  U.  S.  An.  Dig.  566.  §  425;  BUhap  v.  Wil- 
liamaon,  2  Fairf.  495;  ^ewart  v.  Small,  5  Mo. 
635;  5  U.  8.  An.  Dig.  436,  8  142;  People  v.  Bogge, 
20  Cal.  488;  28  U.  S.  An.  Dig.  421,  %  16;  Col- 
lier V.  StaU,  20  Ark.  36;  20  U.  S.  An.  Dig. 
689,  g  40;  Pettibojie  v.  Phelpa,  18  Conn.  446; 
Hilliard,  New  Tr.  208,  <;  11;  Johnson  v.  Witt, 
188  Mass.  79. 

The  decision  of  the  couit  to  wliich  the  pe- 
tition was  addressed  in  this  case,  "  That  tlie  in- 
terests of  justice  did  not  demand  tliat  the  ver- 
dict should  be  set  aside  or  a  new  trial  granted, 
cannot  be  revised  in  this  court  on  exceptions. 
W7tiU  V.  Wood,  8  Cush.  418;  Shea  v.  Lawrence, 
1  Allen,  167;  Leaeh  v.  WiUfur,  9  Id.  212;  John- 
son V.  Witt,  supra. 

In  this  State,experta  only  and  subscribing  wit- 
nesMB  to  wills  have  been  permitted  to  give 
opinions  upon  questions  of  sanity  or  mental 
capacity,  and  only  persons  of  scientific  training 
upon  the  subject  and  physicians  have  been  re- 
ganied  as  experts.  Poole  v.  Bichardaon,  8  Mass. 
830 ;  NeedJiam  v.  Ide,  6  Pick.  510 ;  Gommour 
wealth  T.  Wilson.  1  Qray,  889;  StibbeU  t.  Bia- 
sdi,  2  Allen,  200;  Vommmteealtii  v.  FairbanJcs, 
Id.,  Sll;  Aihland  t.  Marlborough,  99  Mass. 
^;  ffasUnfft  T.  Bider,  Id.  624;  Barker  y.Oom- 
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ins.  110  Id.  487;  Mayv.  Bradlee,  127  Id.  414; 
Commonwealth  t.  Braynum,  186  Id, 

W.  Alien,  ddivered  Uie  o[4nfon  of  the 
court: 

Th6  only  question  relating  to  the  motion  for 
a  new  trial  is,  whether  the  Judge  properly  ruled 
that  he  was  not  required,  as  matter  of  law,  to 
set  aside  the  verdict,on  account  of  the  remarks 
made  to  or  in  the  presence  of  the  juror  Sesrle. 
The  remarks  wefe  made  a  person  not  In  any 
way  connected  with  the  case,  who  did  not  know 
that  he  was  speaking  in  the  presence  of  a  juror, 
and  who  was  well  Known  as  a  person  whose 
faculties  were  much  impaired  by  bis  advanced 
age. 

There  was  no  improper  intermeddling  with 
the  juror  and  no  misconduct  on  the  part  of 
the  juror;  it  was  hardly  more  than  a  casual  re- 
mark acddentally  overheard  by  a  juror  in  the 
street,  and  not  calculated  to  influence  liis  mind. 
The  ruling  <A  the  Judge  was  right.  Jt^nson  t. 
Witt.  1881^188.  79. 

The  question  put  to  Mrs.  Dickinson,  a  wit- 
ness to  the  deed,  if  she  had  not  said  anything 
about  making  the  deed  to  anyone  except  her 
husband,  was  immaterial  and  could  not  be  con- 
tradicted. The  fact  that,  two  days  after  the 
deed  w^  executed,  she  conversed  about  it  with 
the  insurance  agent  and  requested  him  to  saj 
nothing  about  it, was  immaterial,  and  evidence 
of  it  was  properly  excluded.  The  tenant  could 
not  be  affected  by  tbtese  mere  declarations  of  the 
witness.  The  question  put  to  the  witness 
Geares  was  excluded,  in  accordance  with  the 
well  settled  law  in  this  Commonwealth,  receot- 
Ir  reaffirmed  In  Commonwealth  v.  Brayman, 
186  Mass.  438.  See.  May  t.  BraOUe,  127  U.  414- 
Bastinga  v.  Rider,  99  Id.  622  and  cases  cited. 

Exceptions  overruled. 


NATIONAL  UNION  BANK 

V. 

Charles  W.  COPELAND  et  ah 

1.  Where  an  »B8%nment  by  deed  of  tnist 
for  the  benefit  of  oredltora  contained 
a  proyision  for  an  extension  of  tiae. 
within  which  creditors  may  become par- 
tiee  and  nubke  proof  of  ttreirclaiins,  to 
carry  out  the  objects  of  the  trust,  so  l<xig 
as  the  trust  remained  nnlhUIHed,  even 
if  the  original  instrument  had  expired, 
the  trustees  were  entitled  to  sutke  8iie- 
oesHive  extensions;  provided  the  same 
were  reasonable,  under  all  the  drernn- 
stances. 

2.  Where  power  to  extend  the  time  of 
proof  was  given,  to  achieve  the  intention 
of  the  asdffnor,  the  mere  «oeidental 
ftJlore  of  the  tmsteee  to  indon*  in 
writing  the  extension  allowed  would  not 
destroy  their  power. 

(Suffolk— Sedded  February  M,  UttJ 

IN  Equity. 
Charles  W.  Copeland  &  Co.,  Steadman  & 
Co.,  and  Copeland  individually,  failed  in  An- 
gust,  1888,  with  liablUtiM4)f  about  ll,800.00a 
August  87,  l§^,^@^e^>>»*of 
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their  property  for  the  benefit  of  such  of  their 
f3«diiorB  as  should  become  parties  ther^. 

This  infitrument  was  tripartite  in  form;  con- 
tained a  release  from  all  liabilities  and  was  ud- 
der  seal.  It  purported  to  be  an  indenture  in 
three  parts  between  the  debtors,  their  assieneos 
and  such  creditors  as  should  execute  it  within  a 
limited  time. 

Creditors  were  allowed  to  execute  the  instru- 
ment within  sixty  days,  "or  within  such  further 
time,  if  any,"  as  the  assignees  should  "allow  in 
and  by  a  writing  hereon  signed  by  them." 

The  original  assignment  was  In  two  parts,  ex- 
ecuted by  the  debtors,  their  assignees  and  by 
many  of  the  creditors. 

Besidea  these,  there  were  many  printed  copies 
signed  only  by  creditors. 

Tlie  amount  of  funds  applicable  to  the  trust 
in  the  bands  of  the  aasignees,  was  about  $800,000. 

This  suit  of  the  ^tional  Union  Bonk  was 
brought  in  belialf  of  all  the  creditors  against  the 
assignees  and  the  debtorB,for  an  administration 
of  toe  trust  and  distribution  of  the  trust  fund, 
bat  more  particularly  lo  determine  w4io  the  ben- 
eficiaries are. 

April  24,  1B85,  by  a  decree  of  court,  the  case 
was  referred  to  a  special  master,  to  find  what 
creditors  had  executed  the  trust  deed  and,  "So 
far  as  practicable,  when  each  creditor  executed 
the  same,  and  the  amount  of  theclalm  of  each, 
and  what  action  had  been  taken  by  the  trustees 
named  in  said  deed  to  extend  the  time  for  exe- 
cuting the  same. " 

The  master  by  agreement  has  made  his  pre- 
liminary report,  from  which  it  appears  that  the 
aasignees  had,  at  the  time  the  report  was  made, 
assumed  to  extend  the  time  for  executing  the 
instrument  five  times,  the  last  extension  expir- 
ing December  26,  1885;  and  that  creditors  to  the 
amount  of  $1,800,000  have  assumed  to  execute 
the  assignment. 

The  flrat  extension  was  executed  just  pii<ff  to 
the  expiration  of  the  first  sixty  days,  and  ex- 
tended the  time  to  January  24,  1884. 

No  other  extension  was  indorsed  upon  the  in- 
strument until  after  Hay  5,  1884,  and  nothing 
whatever  was  done  bj  ute  assignees  towards  an 
extension  during  the  tnterim;  no  notice  was  salt 
to  creditors,  and  none  undertook  to  beoomepar- 
ties  In  this  interim. 

The  counsel  representing  various  Interested 
parties  requested  the  special  master  to  make 
such  a  report  as  would  enable  the  court  to  de- 
termine "  Whether  those  who  became  parties  on 
or  before  January  24, 18B4,  are  entitled  to  any 
pieference  over  creditm  who  signed  there- 
after." 

Many  of  the  creditors,  however,  have  assumed 
to  execute  the  assignment  subsequently  to  Hay 
S,  1884.  The  interveners  claim  that  the  power 
of  eitenfflon  expired  January  34, 1884,  and  that 
attempted  extensions  subsequently  are  invalid, 
both  for  want  of  authority  and  for  non-compli~ 
ance  with  the  terms  of  the  Instrument  of  assign- 
ment and  with  the  law. 

The  case  now  stands  upon  the  pleadings,  and 
upon  the  master's  preliniinaTy  report  <n  such 
flndlngi  as  shall  enable  the  court  to  determine, 
u  s  matter  of  law,  whether  the  creditors  who 
have  become  parties  to  said  assignment  should 
twcbs8ified,aiidpaiticularly  whether  those  who 
hwame  parties  on  or  before  January  34, 1884, 
Kiss. 


are  entitled  to  any  preference  over  creditors  who 
signed  thereafter. 

The  questions  for  discussion  arise  out  of  that 
portion  of  the  trust  deed  which  provides  that 
the  several  persons,  firms  and  corporations, 
creditors  "who  shall  execute  these  presents  with- 
in sixty  days  from  the  day  of  the  date  hereof, 
or  within  such  future  time,  if  tmj,  as  said  par- 
ties of  the  second  part,"  the  trustees,  "shaUal- 
low  in  and  byawritinghereon  signed  by  them," 
shall  be  the  parties  of  the  third  part,  among 
whom  the  net  proceeds  of  the  property  of  tlie 
debtors  should  be  divided  ratably  in  proportion 
to  the  respective  amountsof  the  creditors' claims, 
and  without  preference  or  priority. 

1.  Had  the  trustees  power  under  the  deed  to 
"allow  •  *  •  fuTUKT  time"  In  and  by  more 
than  one  writing,  to  wit:  In  and  by  a  number 
of  writings? 

2.  If  the  trustees  had  the  power  to  make  a 
number  of  extensions,  were  the  extensions 
which  they  attempted  to  make,  valid? 

Mr.  Z«.ari*ton  tt,  Seaife,  for  Olobe  Na- 
tional Bank,  intervener: 

1.  Had  the  trustees  power  under  the  deed  to 
allow  further  time  in  and  by  more  than  one 
writing,  to  wit:  in  and  by  a  number  of  writ- 
ings? 2.  If  the  trustees  had  the  power  to  make 
a  number  of  extensions,  were  the  extendona 
which  they  attempted  to  make,  valid? 

The  answer  to  these  questions  depends  upon 
the  construction  which  the  court  shall  give  to 
the  clause  quoted  above;  which  construction  la 
a  judicial  determination  of  tiie  intent  of  the  cre- 
ators of  the  trust,  as  expressed  in  said  clause. 
Smith  V.  Favihaer,  12  Gray,  255. 

The  settied  principles  of  cons^ction  permit 
us,  in  attempting  to  ascertain  such  intent,  to 
look  to  the  fallowing  sources  of  knowledge  and 
information; 

To  the  language  of  the  clause  itself.  Chit. 
Cont.  nth  Am.  ed.  118. 

To  the  remainder  of  tlie  instrument.  Id.  117. 

To  the  circumstances  surrounding  the  crea- 
tion of  the  Instrument.  •  Knight  v.  Nm  Enq. 
W&rtted  Co.  2  Cush.  371;  Burr.  Assign.  4tfa  ed. 
457. 

To  the  acts  of  the  parties  at  uid  subsec^uent 
tothettme  of  making  the  instrument.  j9mifftT. 
Shulkner,  13  Gray,  2S5;  Chit.  Cont.  mipra; 
Knight  V.  NmSng.  Wonted  Go.  tupra. 

As  e^>edally  reutting  to  intention  of  the  cre- 
ator of  a  power,  see  also:  Jaekmm  t.  Veeder,  11 
Johns.  100.  171;  1  Lead.  Cas.  Eq.  48S;3  Peny, 
Tr.  39. 

The  field  of  contention  on  this  point  Is  thus 
limited  to  the  words,  a  writing. 

We  use  one,  when  we  apeak  numerically,  and 
wish  to  signify  that  there  are  not  more  than  one; 
whereas,  we  use  either  a  or  an  when  we  wish  to 
emphasize  not  the  number,  but  the  description 
of  the  thing  spoken  of.  Hoon,  Dean's  English, 
90. 

"It  is  easy  to  see  that  we  must  not  divide 
terms  into  tnose  which  are  general  and  those 
which  are  collective,  because  it  will  often  hap- 
pen that  the  same  term  is  both  general  and  cw- 
lective,  according  as  it  is  r^arded."  Jevons' 
Lessons  in  Logic,  18,  19. 

The  factsahown  by  therenoainderof  thedeed 
and  by  other  admitted  circumstancesshow  toa 

reaacmable  certainty.  Chit  Cont  11 
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105,  that  the  true  construction  is,  that  the  trust- 
ees were  empowered  to  allow  further  time  in 
and  by  a  number  of  writings. 

Where  the  deed  is  ambiguous  in  its  terms  and 
admits  of  two  constructions,  that  interpretation 
should  be  siven  to  it  which  will  reader  it  legal 
and  operative,  rather  than  that  which  will  ren- 
der it  illegal  and  void.  Burrill,  Assign.  4th  ed. 
457. 

This  is  an  application  of  the  rule  stated  in 
Chit.  Cont.  Ilth  Am.  ed.  gupra. 

This  construction  is  further  aulcd  hy  the  gen- 
eral practice  of  courts  of  equity  in  regud  to 
powers. 

Although  at  law.powers  are  construed  strictly, 
in  equi^  they  are  construed  liberally  in  favor 
of  creditors;  and  whenever  a  trust  is  created 
coupled  with  a  power,  the  power  is  construed, 
if  possible,  in  such  way  as  to  carrv  out  the  trust. 
Halev.  Hale,  137  Mass.  168;  Sew'all  v.  Wilmer, 
182  Mass.  181;  Smith  v.  Kinney's  Ejrt.  8STex. 
S83;  Pearce  v.  Oardiier,  10  Hare,  287;  Cfuff  v. 
Ball,  lJur.  (N.  S.)  978. 

A  power  to  perform  an  act  may  be  a  power  to 
perform  such  act  from  time  to  time,  as  occasions 
require,  and  is  not  necessarily  extinguished  by 
having  been  once  executed. 

"A  power  is  not  necessarily  extinguished  by 
having  been  once  executed.  Thus,  a  power  to 
lease  may  be  exei'cised  from  time  to  time,  as  oc- 
casions require."   Fanvell.  Pow.  36. 

Bo  a  power  to  trustees  to  lend  £3,600  to  the 
tenant  for  life  was  held  not  to  be  extinguished 
by  one  loan,  but  it  was  held  that  after  repay- 
ment the  sum  might  l>e  again  loaned.  Vertturm 
V.  Gardiner,  17  Beav.  888. 

8o,  if  an  alternative  power  be  given  to  raise 
money  by  sale  or  mortgage,  and  it  is  raised  by 
mortgage,  money  can  afterwards  be  raised  by 
sale  to  pay  off  the  mortgage.  Omerodv.  Hard- 
man,  5  Ves.  Jr.  732.  781. 

If  the  trustees  had  the  power  to  make  a  num- 
ber of  extensions,  were  the  extensions  wUch 
thev  attempted  to  make,  valid? 

It  is  permissible  to  show  by  the  context  that 
the  words  are  used,  not  in  their  plain,  ordinary 
and  popular  sense  but  in  some  other  special 
sense.   Chit.  Cont.  11th  Am.  ed.  118. 

If  the  power  did  expire  before  May  6,  1884, 
it  must,  therefore,  have  expired  because  of  some 
rule  of  law.  I  have  not  found  any  such  rule  of 
law.  Par  contra,  see.  Perry,  Tr.  8d  ed.  §  490 
and  cases  cited;  also.  Hale  v.  ffale,supra. 

It  may  be  urged  by  the  contesting  def«ad- 
ants  that  the  creditors  who  became  parties  to 
sttch  a  trust  deed  within  the  time  limited  there- 
in obtained  vested  rights:  and  in  support  of 
such  claim,  the  cases  of  P/iema  Bank  v.  8uUi- 
ean,  9  Pick.  410;  BatOea  y.  Hbba.  21  Pick.  240, 
may  be  cited. 

Since  the  case  of  Duneh  v.  Kent,  1  Vem.  260, 
the  doctrine  in  England  has  been  that  the  time 
limited  by  such  a  deed  for  the  creditors  to  come 
in  is  not  of  the  essence  of  the  deed.  Whitmove 
Y.  TurquaruL,  8  DeGex,  F.  &  J.  107. 

It  is  a  general  ride  to  lean  strongly  in  favor 
of  the  whole  body  of  creditors  and  against  pref- 
erences, even  where  preferences  are  not  pro- 
hibited. Baardman  v.  HaUiday,  10  Paige,  224; 
Oram  v.  Mitchdl,  1  Sandf.  Ch.  251;  Webb  v. 
DaggeU,  2  Barb.  10.  See  also,  note  on  De  Ca- 
ters V.  IhChaument,  2  Paige,  4Stfi. 

The  object  of  limitations  of  time  in  such 
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deeds  of  trust  is  evidently,  as  stated  by  Wilde, 
J.,  in  Andrem  v.  Ludlow,  5  lick.  82,  and  by 
Dfrd  Chancellor  Campbell  in  Whiimore  v. 
Tur^nd,  8  DeGex,  F.  &  J.  107,  to  hurry  the 
creditors  and  produce  a  prompt  settlement  of 
the  debtor's  afuira. 

In  the  present  case  the  power  is  xuA  a  naked 
one;  but  IS  found  in  a  conveyance  of  property 
upon  certain  trusts.  This  court  has  often  bad 
occasion  to  extend  such  powers,  by  implicatifni, 
beyond  the  hteral  meanmg  of  Uie  words,  where 
the  scope  of  the  trust  made  the  implication  nec- 
essMy.  Piirdic  v.  Whitney,  20  Pick.  27;  Oood- 
rieh  V.  Proctor,  1  Gray,  587;  Nugent  v.  Cloim, 
117  Mass.  221;  Bradford  y.  Monke,  182  Haas. 
407;  Alger  v.  Fay,  12  Pick.  822;  Chandler  v. 
Rider.  102  Mass.  268. 

"  If  a  creditor  feels  confident  that  he  must 
receive  twenty  shillings  in  the  pound,  and  for 
this  reason  consents  to  execute  the  deed,  he  has 
a  right  only  to  blame  himself  for  being  igno- 
rant of  the  law  which  he  ought  to  have  known. 
Wiitmore  v.  Turguand,  8  DeGex,  P.  &  J.  112. 

Although  in  this  Commonvrealth  theEnglisb 
cases  are  not  followed  and  limitationB  of  time 
are  held  to  be  of  the  essence  of  the  deed,  see. 
Dedham  Bank  v.  Ilichardt,  2  Met.  118;  BaUla 
V.  Fobet,  21  Pick.  240:  yet,  in  these  cases, 
there  was  no  power  of  the  tnutees  to  allow  fur- 
ther time. 

Wherever  the  formalities  required  by  a  power 
are  not  strictly  compUed  with,  courts  of  equity 
will,  in  favor  of  creditors  or  a  wife  or  yoimg 
children,  aid  a  defective  execution,  on  the 
ground  that  it  is  every  man's  duty  to  pay  his 
debts  and  provide  for  his  wife  and  chililrcn. 
ToUet  V.  ToUet,  1  White  &  T.  Lead.  Cas.  Eq. 
865,  reported  2  P.  Wms.  489. 

The  intentirai  to  execute  the  power  most,  of 
course,  be  shown.  Such  intention  has  been 
held  to  be  shown  where  the  donee  of  the  power 
entered  into  an  agreement  to  execute  it,  Mort- 
lock  V.  BuUer,  10  Ves.  Jr.  292,  even  althougk 
be  keep  the  agreement  in  his  own  posseasiocL 
King  v.  Bonoy,  5  Ir.  Ch.  Rep.  64.  77. 

Or  if  a  deed  or  will  is  by  a  power  reijuired  to 
be  executed  in  the  presence  of  a  certain  num- 
ber of  witnesses,  and  it  is  executed  in  the  pres- 
ence of  a  ranaller  number;  or  if  it  is  required  lo 
be  signed  and  sealed,  and  sealing  is  omitted, 
equity  will  sa^y  the  defect.  Wadt  Y.  Paget, 
1  Brown,  Ch.  Itep.  868. 

The  same  doctrine  has  been  recognized  in 
ttib  country.  Barr  y.  Match,  8  CHiio,  1^: 
Bradith  y.  OObt,  8  Johns.  Cb.  628. 

It  is  true  that  the  court  will  not  aid  the  non- 
execution  of  a  power,  even  where  that  n(m-ex- 
ecution  is  occasioned  by  a  disability  arishig 
from  gout.   BuekeU  v.  Btenkhom,  6  Hare,  131. 

It  might  well  be  held  in  thc^e  cases  that  the 
mere  unexpressed  intentions  to  execute,  or  such 
intentions  expressed  only  by  parol,  were  notde- 
fective  executions  but  non-ezecutioiis,aain  dr- 
ier y.  Carter,  1  Mob.  860-870;  Jokntonv.  CW- 
ing,  15  N.  H.  298. 

But  that  is  because  the  deed  or  will  or  some- 
thing, although  defective  vet  in  writing  and  in 
the  nature  of  a  deed  or  will,  is  not  a  mere  for- 
mality but  a  part  of  the  essence  of  the  power 
itself,  without  which  there  could  not  be  aaSd  to 
beany  execution  or  ^mpt  at  executiin  what- 
evw.  I 
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ud  it  iB  the  duty  of  the  donee  to  execute  It, 
equity  will  not  dlow  the  person  intended  to  be 
MDeflted  to  suffer  from  the  negligence,  mistake 
or  ignorance  of  the  trustee,  or  other  circum- 
stances. Brovin  v.  JSggt^  8  Yes.  fi74;  O^ibt  v. 
Martli,  S  Met.  24S. 

Mr.  Geo.  W.  Morse,  for  William  Quinn  et 
ol.,  interveners: 

No  creditor  is  a  beoefldaiy  unless  he  exe- 
cuted the  assignment  according  to  its  terms. 

Creditors  must  actually  execute  the  butru- 
ment,  according  to  its  terms  and  within  the 
time  therein  limited,  as  was  held  in  Battle*  v. 
Fobet,  81  Pick.  239;  8.  V.  2  Met.  08;  DedJtam 
Bank  v.  lUehardt.  2  Met.  105;  PhmixBank  v. 
SuUivaa.  9  Pick.  410;  Ecuton  Bank  t.  Smith, 
133  Mass.  26. 

All  the  above  cases  are  cases  under  tripar- 
tite assigunients,  exacting  releases  and  limiting 
the  time  for  executing  them. 

Brewer  v.  FiOein,  11  Pick.  298,  was  a  case  of 
an  asfflgnment  by  deed  poll,  but  it  required  the 
creditors  to  express  their  assent  in  writing. 

The  same  rule  applies  where  the  release  re- 
quired to  be  executed  within  the  limited  time 
is  not  in  the  assignment  itself.  Pearpoint  t. 
Qmham,  4  Wash.  C.  G.  288;  Chsever  v.  Im- 
tan,  7  Serg.  A  B.  610. 

Numerous  cases  have  hdd  that  where  cred- 
itors luive  not  actually  executed  the  assign- 
ment or  the  release  prescribed  therein,  they  are 
delMrred  from  all  benefit  under  the  assi^ment. 
BevilUt  V.  GuOer,  137  Mam.  286;  Mather  v. 
PraU,  4  DaU.  224  (4  U.  8.  bk.  I,  L.  ed.  238); 
Awan'Bjen  v.  SWecr,  5  Mo.  241;  Bakerv.  JPWe- 
ffian,85Me.  48S;  Affnewv.  Dorr,  SWhart.  131; 
^oddart  t.  Allen,  1  Rawie,  258;  Wil»on  v. 
Kiteppleff,  10  Serg.  A  R.  489;  Garrardv.  Laud' 
erdale,  8  Bim.  1. 

Even  those  who  agn  but  do  not  seal  inden^ 
ures  are  held  not  to  he  parties.  Baker  v.  l^rec' 
man  and  Affnew  v.  Dorr,  eupra. 

The  Engliah  casea  which  hold  that  crediton 
ma^,  undOT  cert^u  drcimutances,  execute  an 
asBi^ment  limiting  the  time,  after  the  time  has 
ezpu^,  viz:  Brocmentv.  Tkombm,A'D^G^xSt 
S.  65;  Baw&rth  v.  Parker,  2  Kav  &  J.  163 ; 
and  those  cases  which  have  hela  that  assent 
was  equivalent,  under  circumstances,  to  an  act- 
ual execution,  viz. :  Nicholeon  v.  Tutin,  2  Kay 
A  J.  18;  Be  Baber^t  TriuU,  L.  R.  10  Eq. 
Cu.  554;  Whitmore  v.  Tbfvuand.  1  Johns.  & 
Ham.  444;  Biron  v.  Mount,  24  Beav.  642,  are  all 
cases  which  do  not  apply  in  MasHachuBett8,aDd 
which  rest  upon  principles  whi<A  do  not  pre- 
vail in  Massachusetts. 

Certain  Ensclish  judges  have  held  the  Massa- 
cbusrtts  doctrine  that  the  creditors  would  not 
have  had  any  right  to  enforce  the  deed,  in- 
asmuch as  they  md  not,  by  signing  and  seal- 
ing that  deed,  make  themselves  parties  to  it. 
Garrard  v.  Lauderdale,  8  Sim.  18;  Baworih  v. 
Pitrker,  2  Kay  &  J.  172;  (Mine  v.  Beeee,  \ 
ColL  678. 

A  CTeditor  signing  after  the  time  limited  is 
not  a  par^.  An  expressed  intention  to  become 
a  party  did  not  make  him  a  party.  Bc^$  v. 
Afe*,3Het.  98,95. 

In  Breioer  t.  Pitkin,  11  Pick.  298,  800,  the 
trust  was  spedally  limited  to  those  who  should 
express  their  assent  in  writing.  Not  having 
tbos  exivessed  their  assent,  they  cannot  claim 
as  creditors. 
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By  the  terms  of  the  assjcnment.  no  creditor's 
claim  can  be  allowed,  unuas  he  became  a  par- 
tj  thereto  within  the  time  stipulated  for  that 

purpose.  Dedham  Bank  v.  Ridtarde,  2  Met. 
105.^ 

In  Phenix  Bank  \.  Sullivan,  9  Pick.  410, 
411,  the  court  says:  "We  are  of  opinion  that 
the  plaintiffs  have  no  right  to  become  parties  to 
the  indenture,  the  six  months  having  expired 
before  they  made  application  for  that  pur- 
pose." 

Jlewtett  T.  Outier,  187  Maas.  28S,  held  that 
the  property  was  to  be  distributed  among  such 
creditors  only  as  should  become  parties  to  the 
assignment  by  signing  it. 

In  Bank  of  m«Um  v.  ^ith.  183  Haas.  26, 
81,  Juetiee  Devens  points  out  the  distinction  be- 
tween the  Chigli^  and  American  dedaiona, 
showing  that  tbe  UberaHty  of  the  English 
courts  does  not  prevail  here. 

The  persons  named  are  his  (meaning  assign- 
or's} agents  until  the  creditors  sign  tbe  instru- 
ment.   Ingraham  v.  Qeyvr,  18  Mass.  146. 

Similar  opinions  have  been  expressed  by 
Wells,  J.,  in  May  v.  WannemaeJur,  111  Mass. 
202,  and  by  Parker,  J.,  in  Haetinge  v.  Baldwin, 
17  Mass.  m.  566. 

An  execution  after  the  expiration  of  time,  de- 
hart  the  contract,  can  upon  no  principle  be  said 
to  be  a  performance  of  the  condition  upon 
which  alone  they  could  claim  the  benefit  under 
the  assignment.  iWpo^nt  T.  GroAam,  4  Wash. 
C.  C.  241. 

The  time  fixed  for  the  release  was  an  essen- 
tial circumstance.  C/ieever  v.  Imlay,  7  Serg.  & 
R.  518. 

The  terms  under  which  the  preference  is  to 
be  received  are  prescribed  by  the  assignor  as 
the  lawgiver,  in  his  deed  of  assignment;  and  a 
compliance  with  them  on  the  pc^  of  him  who 
is  to  have  the  benefit  of  the  preference  is  re- 
quired. 5(Midort  V.  ^ifon,  1  Rawle,  268;  Todd 
T.  Bueknam,  11  Me.  41 . 

No  extension  of  time  is  valid,  unless  Indorsed 
upon  tbe  assignment,  according  to  its  terms. 

Tbe  declaration  of  trust  is  the  law  prescribed 
by  the  maker  of  the  trust,  to  govern  his  trustee 
or  assignee.  Butler  v.  Duncomb,  1  P.  Wms. 
405;  Sloddart  v.  AUen,  1  Rawle,  268. 

In  carrying  out  the  purposes  of  the  trust,  if 
the  settlor  of  the  trust  has  expressly  provided  a 
special  manner  therefor,  that  method  must  be 
strictly  followed  or  the  exercise  of  the  power 
will  be  void.  HUl,  Tr.  4th  Am.  ed.  g  488;  4 
Kent,  Com.  13th  ed.  330, 381 ;  Farwell.Pow. 
8§  247,  250;  Boone,  Real.  Prop.  §  194. 

These  forms  are  incapable  of  admitting  any 
substitution  and  of  receiving  any  equivalent. 
Hawkim-t.  Kemp,  8  East,  410. 

Every  circumstance  required  by  the  instru- 
ment creating  the  power  to  accompany  tbe  ex- 
ecution of  it  must  be  atrietiy  obeerved.  Far- 
well,  Pow,  106. 

If  a  deed  or  writing  be  required,  that  direc- 
tion must  be  complied  with.  Hill,  Tr.  4th  Am. 
ed.  ^488. 

If,  therefore,  a  writing  is  required,  a  dispo- 
sition by  parol  will  be  hivalid.  1  Sugd.  Pow. 
§259. 

A  striking  example  of  tbe  strictness  of  the 
rule  is  given  in  Montague  v.  Smiih,  13  Mass. 
896,  wluch  was  an  action  of  covenaDt  broken 
for  rent  upon  a  lease,         l^i^  '^^^^ 
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for  909  yews,  provided  for  an  award  of  the 
amount  of  rent  to  be  indorsed  upon  the  lease. 
The  amount  of  the  lease  was  written  upon  de- 
tached ^pefs,  but  was  not  indorsed  upon  the 
lease.  The  court  held  that  the  conditions  had 
not  been  complied  with  and  the  pluntifl  could 
not  recover. 

The  requirement  of  an  act  of  extension  by 
the  board  and  a  written  indorsement  thereof 
was  essential,  to  enable  creditors  to  ascertain 
their  rights  by  inspecting  the  assignment. 

Even  if  it  could  be  inierred  that  the  trustees 
or  other  parties  thought  or  assumed  that  there 
had  been  an  extension  from  January  34,  1884, 
it  could  not  affect  the  case,  in  view  of  the  ian- 
enaae  of  l^e  instrument  and  the  autlioritbs. 
Bamav.Fbbet,21Aet. 96;  Pearpointv.Qraham. 
4  Wash.  C.  C.  Ml. 

In  Brewer  v.  Piilan,  11  Pick.  398.  and  In 
Pearpaint  v,  Oraham,  mpra,  the  assignees 
themselves  were  held  not  to  be  entitled  to  par- 
ticipate as  beneficiaries,  although  they  had  act- 
ually accepted  the  trust  and  entered  upon  its 
execution,  because  th^  had  not  indorsed  their 
acceptance  in  the  prescribed  manner. 

In  Bciker  v.  Freeman,  SS  Me.  485,  a  creditor 
affixed  his  name  and  seal  by  an  attorney  pre- 
viously authorized.  The  authority,  however, 
was  not  under  seal,  and  it  was  held  that  the 
creditor  was  not  a  party. 

In  Dedham  Bank  v.  Bteharda,  3  Met.  118,  a 
schedule  creditor  professed  to  be  ready  uid 
willing  to  execute  It,  but  the  court  would  not 
allow  him  to  do  so,  and  held  that  he  was  not  a 
party  and  could  receive  no  benefit  under  the 
assignment . 

A  limitation  of  the  power  of  extension  Is  es- 
sential to  the  validity  of  the  assignment. 

If  the  time  limited  for  accepting  an  assign- 
ment exacting  releases  be  too  long  or  too  short, 
it  will  invali^te  the  assignment.  Bump.Fraud. 
Conv.  8ded.  440;  Burr.  Assign.  4th  ed.  g317; 
Ang.  Assign.  138;  3  Kent,  Com.  Idth  ed.  5{tS; 
Haltey  v.  Whitney,  4  Mason,  306,  235;  Pear- 
pointv.  Graham,  4  Wash.  C.  C.  383,  28{S;  Fox 
V.  Adams,  5  Oreenl.  346;  Ashurtt  v.  Martin,  9 
Port.  (AlaJ566;  Hendertmv.  Bliv.S  Ind.  101; 
Oreen  v.  TriOer,  8  Md.  11;  Majfer  t.  &Uad$, 
59  Miss.  107. 

The  more  usual  periods  limited  hi 

Massachusetts  are  thirty,  sixty  and  nine^  days, 
and  two,  five  and  six  months. 

In  Pingree  v.  Gomstock,  18  Pick.  46,  it  was 
twenty  days,  or  ten  days  from  the  date  of  see- 
ing the  assignment  and  having  an  opportunity 
to  execute  it;  in  Am.  Bank  v.  DooliUU,  14 
Pick.  188,  thirty  days;  in  SiutCnga  v.  Baldwin, 
17  Mass.  K63,  and  BatOear.  Fobe^n  Pick.  389, 
sixty  days;  in  BraSfordy  Tappan,  11  Pick.  76, 
ninety  days;  in  Lazarut  v.  Commonmaltk  Int. 
Co.  10  Pick.  81,  three  months  to  creditors  in 
the  United  States,  six  months  to  those  without; 
in  Lupton  v.  Cutter,  8  Pick.  398,  five  months; 
in  DedRam  Bank  v.  Bit^ardt,  3  Met.  105,  not  to 
exceed  six  months;  inPhentxBank-v.SuXUfMn, 
9  Pick.  410,  and  Beach  v.  ViUft,  3  Pet.  875  (27 
U.  S.  bk.7,  L.  ed.  559),8ixmonth8:jSiHfim£:tmA; 
V.  Smith,  188  Mass.  26.  two  months. 

It  is  laid  down  as  unquestionable  law,  in  Bur- 
rill,  Bump  and  Kent,without  a  hint  of  any  lo- 
cal exceptions,  and  it  has  been  repeatedly  ad- 
judged by  courts  and  enforced  by  many  strong 
dicta  of  fudges,  that  assignments  exacting  re- 
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for  accepting  them  are  fraudulent.  Burr.  As- 
sign. ^  317;  ^  Kent,  Com.  588;  Bnmp,  Fraud. 
Conv.8d  ed.  440;  Benjamin,  in  81  Am.  L.  Reg. 
269;  Hendereon  v.  Blue,  8  Ind.  lOI;  Latcrenee 
V.  Norton,  4  Wood,  C.  C.  406;  TheWaiekman, 
1  Ware.  382,  244;  Maxer  v.  SMtUC,  58  MIh. 
107;  Oreen  v.  Trieber,  8  Md.  11,  86;  WakemoM 
V.  Qroter,  4Paige,  ^^,4cUPearpoi'ai-v. Graham, 
4  Wash.  0.  C.  m,  2»6;  Brooktv.  Marburg,  11 
Wheat.  78  {34  U.  8.  bk.  6,  L.  ed.  75);  Batch  v. 
Smitfi,  5  Mara.  43;  a:adNat.Meeh.  and  Trader* 
Bank  v.  Eagle  Sugar  B^nerjf,  109  Mass.  88,  are 
not  exceptions. 

Those  authorities  which  sustain  the  right  of 
the  debtor  to  reqdie  s  rdesse  hold  titst  the  as- 
signment must  fix  ^e  time  within  which  it 
most  be  executed.   Sendermm  v.  BKIm,  tupra. 

Wakeman  v.  Qrowr,  4  Ruge.  41.  oondemned 
the  assignment  in  those  jurisdictions  where  re- 
leases were  allowed,  saying:  "In  the  first  place, 
no  time  is  limited  withm  which  the  creditors  of 
the  second  class  are  to  comu  in,  to  entitle  them- 
selves to  a  share  of  the  surplus." 

In  condemning  an  assignment  for  credftors 
in  LentiOum  v.  Mqffai,  1  Edw.  Ch.  468,  the 
courtsaid:  "If  the  creditors  should  all  refuse, 
the  effect  of  the  assignment  would  be  to  loci 
up  the  property  or  its  preceeds,  if  not  forever 
at  least  for  an  indefinite  period." 

If  no  time  Is  fixed  wittdn  which  the  release 
must  be  executed,  tiie  deed  is  YtAA.  Bomp. 
Fraud.  Conv.  8d  ed.  440. 

It  is  also  essential  that  such  an  asrignment 
should  fix  the  time  within  which  creditors  most 
make  their  election.  If  it  fixes  no  time  within 
which  the  release  mxist  be  executed,  it  is  void. 
See,  Lawrence  v.  Norton,  4  Woods,  C.  C.  406. 

It  is  well  settied  that  assignments  containing 
fraudulent  provisions,  if  these  provisions  are 
severable  from  the  other  provisions  without  in- 
jury to  the  assignment,  may  be  sustained  b 

Cand  condemned  Inpart.   It  was  so  held  in 
■ketNat.  Bankv.  Bofheimer,  ^  Fed.  Hep. 
18;  BiUupt  V.  Scare,  5  Qratt  81;  Barrit  v. 
Graffenreid,  11  Ired.  Law,  89;  Andermn  v. 
Boak»,  9  Ala.  707. 

In  Fotter  v.  8aeo  3ifg.  Oo.  13  Pick.  4S1,  the 
assignment  contained  a  fraudulent  provistoa, 
yet  the  court  sustained  it. 

In  each  case  bonds  or  other  deeds  are  voidss 
to  sucli  conditions,  covenants  or  grants  which 
are  Illegal,  and  are  good  as  to  all  others.  V.  S. 
V.  Bradlm,  10  Pet.  848  (85  U.  S.  bk.  9,  L.  ed. 
84IL) 

The  common  law  makes  void  only  where  the 
fault  is,and  preserves  the  rest.  JKwAmr.S^mws, 
Hob.  48. 

The  rule  that  a  ringlo  fraudulent  provision 
makes  void  the  whole  instrument  does  not  ^iply 
to  different  and  indej^ndent  cov^iants  and  coo- 
ditions  in  the  same  instrument,  which  may  be 
in  part  and  bad  in  part,   ^rrimnv.  Vtle, 


In  Woodward  v.  Manhaa,  S3  Pick.  468,  Mor 
ton  ,J. ,  said  that  the  discretiooaty  powers  grant 
ed  in  that  assignment  were  such  u  the  law  would 
imply,  and  uiat  in  the  proper  action,  if  sodi 
discretionary  powers  were  abused,  the  court 
would  restrain  the  abuse.  BaUcff  v.  Wk&ius, 
4  Mason,  306,  expressed  similar  views. 

The  court  cannot  substitute  its  own  diicn- 
tion  for  that  with  whiclrtiie  aariaKW  bas.  in 
Digitized  by  kjOOylC 
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express  tenns.  Invested  the  assignee.  The  dis- 
cretion of  the  latter  in  such  &  case  would  be 
absolute  aod  beyond  the  control  of  the  court, 
if  boneeUy  exercised.   Jetmip  t.  Htdte,  21  N. 

Y.  168.  m.  ' 

The  goremtng  words  in  the  proriiioii  for  ez- 
ten^on,  being  suteiilftr,  limit  the  power  of  the 
assignees  to  a  single  exercise. 

It  is  a  familiar  rule  that  the  seneralitj  of 
words  employed  in  affreements  should  be  re- 
strained, if  thM  should  become  necessary.  Xtu- 
onu  V.  CommonmaUh  Int.  Oo.  19  Pick.  81. 
General  words  in  an  assignment  were  held  to 
have  a  limited  meuiIne,to  save  the  instrument. 

The  po.wer  to  extaid  the  time  could  not  in- 
clude the  power  to  reopen  it  after  it  had  once 
apired. 

It  is  well  settled  that  a  court  having  once 
made  a  final  determination  in  a  cause  cannot  re- 
considerits  lodgmentafterthetennhasiiassed. 
Wells,  Jur.  I  184;  Milam  Co.  t.  Bobartmm,  47 
Tex.  222;  J)e  Ccutro  v.  Bidiairdtm,  25  Cal.  S2; 
J)a/Uel$  V.  DanieU,  12  Nev.  121 ;  Davim  Coun- 
ty (hurt  V.  Bcnoard.  18  Bush  (Kv.)  102. 

Where  an  insolvency  court  has  allowed  a 
claim  to  be  proved,  it  has  exhausted  its  discre- 
tHHi  and  cannot  at  a  subsequent  term  expunge 
it,  unless  it  has  special  statutory  power.  Hail  v. 
Manh.  11  Allen,  668. 

If  the  court  has  made  a  decree  granting  or 
tefosing  a  debtor's  discharge,  it  has  exhausted 
its  dl8^«tion  and  cannot  subsequently  annul 
the  decree.  Marthy.  MeKentie,  90  Mass.  04; 
Rice,  App.  7  Allen.  112. 

This  principle, thatdiscretioaaiT powers  when 
(mce  exerciaed  are  ezhaiuted,  is  QluBtrated  also 
by  tlie  decisions  which  hold  that  corporations, 
granted  by  charter  the  right  of  eminent  do- 
main, cannot  take  additional  lands  after  tb^ 
have  a>mpleted  their  roads.  Oreen,  Brice,  Ul- 
tra Vires,  808,  Jiote  a;  Beat)^  v.  Calait  S.  R. 
Co.  80  Me.  498 ;  MorrU  <£  Emx  R.  R.  Go.  v. 
Cent.  R.  R.  Co.  81  N.  J.  L.  205,  209;  Moorhead 
v.  lAitie  Miami  R.  R.  Co.  17  Ohio,  840 ;  Blake- 
inorvv.  QlamorganthiTe  Canal  Nav.  1  Mylneft 
K.  154. 

As  a  rule,  this  power  when  once  exercised  is 
exhausted.    Green,  Brice,  Ultra  Viies,  mpra. 

Tiie  company  may  do,  at  its  option,  one  or 
more  things.  It  does  the  act  or  acta  and  thus 
fligntfies  its  election,  and  this  is  final.  Morris 
AEmxR.  R.  Co.  v.  Gent.  R.  B.  Co.  tupra. 

In  Marburg  v.  Madiatm,  1  Cnmch,  187,  167 
(5  U.  B.  bk.  8,  L.  ed.  61),  this  rule  applied  to 
Uie  Presideut  of  the  United  States,  and  Chief 
JvMtiee  Marshall  said:  "When  he  has  made  an 
appointment  he  has  exercised  his  whole  power 
and  his  discretion  has  been  completely  applinl 
to  the  case." 

All  cases  recognize  the  fact  that  no  reconsid- 
eration  can  be  iiad,  after  tiie  meetine  at  which 
tbeeleetkm  was  held  is  past  iSfeife  r.  Fotier,  7 
N.  J.  L.  (2  Hals.)  101 ;  Baker  v.  CuM/iman,  127 
Mass.  109;  PutnamY.  LangUy,  188  Mass.  204; 
Woody.  Cutter,  186  Mass.  149. 

The  exercise  of  discretionary  powers  differs 
from  time  of  those  which  are  purely  ndnisterial. 
WeUa,  Jar.  §S. 

Davena*  J.;  delivered  the  opinion  of  the 
oourt: 

The  cose  presented  involves  the  discussion  of 
two  qnestiiHu: 


1.  Whether  the  trustees,  imder  the  deed  of  as- 
signment made  to  them  for  the  benefit  of  C.  W. 
Copeland  &  Co.,  had  power  to  allow  further 
time  for  creditors  to  become  parties  thereto,  by 
more  than  one  writing  indoned  on  the  deed. 

2.  If  they  had  such  power,  was  it  well  exei'- 
ciaed,  after  the  first  extension  had  been  made  to 
January  24, 1884,  by  the  further  extension  of 
time  until  August  ^,  1884,  indoned  in  writing- 
on  the  deed  on  May  5,  1884? 

Since  this  time  the  subsequent  extensions 
have  been  made,  each  before  the  expiration  of 
the  time  previously  limited,  so  that  there  can 
be  no  question  as  to  their  formid  regularity  if 
the  second  extension  was  proper. 

It  is  the  contention  of  the  creditors  who  exe- 
cuted the  deed  on  or  before  January  24, 1884, 
and  who  have  been  allowed  here  to  intervene, 
that  the  power  of  extension  expired  on  that 
date  and  mat  the  attempted  extenslonB  subse- 
quentty  made  are  invalid,  t)oth  for  want  of  au- 
UH>ri^  to  extend  and  by  reason  of  non-com- 
pliance with  the  terms  of  the  deed  of  assign 
ment,  in  the  mode  adopted. 

It  cannot  be  controverted  that  where  the 
terms  of  an  assignment  of  the  natiue  of  that 
here  in  question  explicitly  confined  its  opera- 
tion to  those  creditors  only  who  shall  become 
parties  thereto  within  a  limited  itime,  the  dis- 
position of  the  courts  in  this  Commonwealth 
has  been  more  strict  than  tliat  of  the  English 
courts,  in  treating  the  time  thus  fixed  as  of  the 
essence  of  the  contract  and  in  refusing  to  cred- 
itors the  privilege  of  acceding  to  or  executlng- 
the  deed  after  such  time  has  elapsed. 

While  this  is  conceded  in  Rutm  Baa*  v. 
Smith,  188  Mass.  26,  which  is  the  latest  case  in 
which  the  subject  Is  adverted  to,  the  decision 
of  the  case  is,  however,  put  wholly  on  the 
^roimd  that  it  was  then  impoHsible  for  the  cred- 
itor, who  had  filed  his  bill  four  years  after  the 
deed  of  trust  was  made,  praying  to  become  a 
party  thereto,  was  entirely  unable  then  to  give 
the  consideration  which  the  deed  called  for. 
Phenix  Bank  v.  Suttitan,  9  Pick.  410;  Battles 
V.  Fbbea,  21  Pick.  289 ;  Dedham  Bank  v.  Rich- 
ard»,  2  Met.  105  ;  Dunch  v.  Kent,  1  Vem.  260; 
8pottitiDoode  v.Stoekdale,  1  Cooper,  Ch.  103;  Col- 
Itne  v.  Reeee,  1  Coll.  878;  Waison  v.  £nigM.  19 
Beav.  369  ;  Raworth  v.  Parker,  2  E.  &  J.  168; 
Whitmore  v.  Turquand,  1  Johns.  »fe  H.  444. 

In  the  United  States,  also,  where  there  la 
more  conflict  of  opinion,  it  would  appear  that 
the  weight  of  authority  is  in  accordance  with 
the  views  expressed  in  the  English  cases.  BaTtk 
V.  Partee,  90  U.  8.  826  [bk.  25,  L.  ed.  890];  Be 
Caters  V,  De  Chaumont,  2  Paige,  490;  Own*  v. 
Ramtdell,  38  Ohio  St.  489;  ^eifer  v.  Dargan, 
14  8.  C.  44;  Pearpoini  v.  Qraiiam.  4  Wash.  C. 
C.  282;  Coey.  Huttoii,  1  Serg.  &  Rawie,  898. 

Wehave  no  oecauon  in  the  case  at  bar  to  re- 
view our  cases  on  this  subject  or  compare  them 
with  those  which  have  been  elsewhere  decided. 
The  assignment  in  qnesHon  contained  a  provis- 
ion for  an  extension  of  time,  the  construction 
of  which  must  control  its  operation. 

It  is  contended  that  the  right  to  allow  fur- 
ther time  by  a  writing  imports  only  a  single  act 
and  no  more,  and  that  Uie  time  having  been  ex- 
tended to  January  24,  1884,  this  right,  on  the 

Cof  the  trustees  was  entirely  exhausted  ;  and 
tw,  that  if  even  an  extension  bv^h  single 
act  might  have  been  nuujpg,^^^^^  j^th. 
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to  include  the  last  eztensioD  as  actually  made, 
if  such  extension  was  reasonable.  It  could  not 
l)e  dom  by  a  succession  of  acts. 

If  such  be  the  strict  grammatical  construc- 
tion of  the  phrase  "  in  writing,"  it  might  prop- 
erly be  said  that  such  construction  is  not  to  be 
followed  when  it  would  lead  to  a  result  at  vari- 
ance with  other  and  apparently  coDtrolling  pro- 
visions or  objects  oi  the  deed.  But  the  par- 
ticle "  a  "  is  not  necessarily  a  singular  term;  it 
is  often  used  in  the  sense  of  "any"  and  Is  then 
applied  to  more  than  oae  individual  object. 

There  is  no  reason  why  a  construction  so  lim- 
ited should  be  adopted  as  tlut  which  would  de- 
prive the  trustees  of  the  power  to  make  exten- 
sions which  the  exigencies  of  the  business  in- 
trusted to  them  should  require  and  would  com- 
pel them  to  determine  arbitrarily  and  in  ad- 
vance when  the  time  should  finaUy  expire. 

The  limitation  of  time  is  usually  inserted  to 
prevent,  on  the  part  of  creditors,  unreasonable 
delay  and  to  facditate  the  closing  up  of  the  es- 
tate. 

It  is  important  to  observe,  therefore,  that  the 
assignment  did  not  contemplate  an,  immediate 
distribution  of  the  property. . 

The  truriees  were  permitted  to  carry  on  the 
budness  of  manufacturing  and  selling  boots 
and  Bboe8,aB  long  as  they  £aned  prudent,  and 
for  this  purpose  to  use  the  trust  funds  and  trust 
property. 

They  were  further  authorized  to  compromise 
any  debts  against  the  assignors  in  money,  goods 
or  other  property  held  in  trust  by  them  under 
the  deed,  and  no  limitation  was  placed  upon 
the  time  within  which  this  miirht  be  done. 

Unless  imperatively  demanded,  no  such  con- 
struction should  be  given  to  the  provision.in  re- 
gard to  the  extension  of  time,  as  should  prevent 
the  trustees  from  doing  this  by  permitting  the 
creditors  to  prove  their  claims,  so  long  as  the 
fund  is  not  distributed. 

It  can  hardly  be  neoeflsary  to  affect  such  a 
compromise  that  the  trustees  should  be  com- 
pelled, themselves,  to  withdraw  from  the  fund 
a  sum  equal  to  the  dividend  and  pay  it  to  such 
creditor  upon  obtaining  a  release  from  that, 
and  instead  of  permitting  time  to  prove  their 
claim,  when  they  are  willing  to  be  satisfied  with 
the  dividend.  The  largest  powers  are  confided 
to  the  trustees  in  protracting  the  business  and 
managing  the  f  umU,  property  and  goods  con- 
fided to  them. 

It  was  the  object  of  the  assignors  that  all 
creditors  should  become  parties  who  were  will- 
ing to  release  their  debts  and  accept  their  pro- 
portion of  the  {Hoperty  aarigned  in  aettlenoent 
thereof. 

It  is  certdnly  not  consistent  with  this  object 
that  a  single  extension  of  time  alone  could  be 
granted  b^^  the  trustees,  when  it  was  reasonably 
to  be  anticipated  that  contingencies  would  arise 
which  would  postpone  any  llnal  adjustment  of 
the  claims  against  or  disposition  of  the  prop- 
erty of  the  estate. 

It  now  appears  that  many  complications  arose 
as  to  the  estate  and  the  property  assigned; 
that  creditors  might  well  be  confused  in  deter- 
mining wbetho*  the  plan  proposed  could  he 
carried  through,  or  whether  the  estate  would 
be  settled  flnauy  by  some  different  compromise 
or  through  the  court  of  insolvency ;  that  the  vari- 
ous extensions  of  Ume  have  not  exceeded  what 
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was  reasonable,  under  all  the  circumBtances. 
The  intervening  creditors  contend  that  if  the 

{>roviBion  on  this  subject  is  construed  as  anthw- 
zing  repeated  exten^ns,  it  is  fraudulent  and 
void,  and  that,  being  an  independent  clause,  it 
may  and  should  be  rejected,  whule  in  all  other 
re^ectfi  the  assignment  may  be  sustained. 

But  tiie  right  given  to  the  trustees  to  extend 
the  time  within  which  creditors  may  become 
parties,  even  if  it  may  be  exercised  more  than 
once,  is  not  indefinite  nor  unlimiled  but  is  a 
right  ttius  to  extend  for  a  reasonable  time,  hav- 
ing r^^ard  to  all  the  circumstaDces  of  the  case. 

It  is  not  a  purely  arbitrary  power,  but  one 
with  which  the  trustees  are  mvested  that  they 
may  accomplish  the  objects  of  the  trust. 

If  they  persistently  continued  to  extend  tiie 
time  after  all  creditors  had  ample  opportunity, 
with  full  knowledge  of  the  condition  of  affairs, 
to  t)ecome  parties,  and  practically  refused  to 
close  the  trust  when  its  objects  were  accom- 
plished and  to  distribute  the  assets,  we  do  not 
think  the  creditors  who  had  assented  would  be 
without  remedy,  on  proper  application  to  this 
court. 

Even  if,  in  the  first  instance,  the  expediency 
or  propriety  of  measures  to  be  adopted  in  the 
management  of  a  trust  are  to  he  determined  by 
the  trustees,  yet  an  abuse  of  their  powers  may 
be  inquired  into  and  remedied  by  a  court  of 
equity.  Wbodwartl  v.  MaraluiU,  22  Pick.  46a 

To  exercise.arbitrarily  and  without  regard  to 
the  rights  of  the  creditors,  a  power  to  extend 
the  time  of  proof  of  claims,  conferred  upon  the 
trustees  in  order  to  carry  out  the  objects  of  the 
trust  and  only  as  incident  to  this,  would  be  to 
abuse  it. 

It  is  further  urged  tliat  if  it  be  conceded  that 
the  time  mi^t  be  extended  repeatedly,  this 
could  not  imply  a  power  to  reopen  the  exten- 
sion after  it  had  once  expired  withoot  any 
additional  extension  having  been  made;  that 
theextenrifflis  must  be  made  craitinnouslT,  and 
that  the  power  is  exhausted  if  a  break  umn 
occurs. 

It  is  found  that  both  creditors  and  tnwtees 
after  January  24, 1884.  when  the  first  extension 
expired,  treated  the  right  to  become  parties  to 
the  assignment  as  still  existing  and  the  time  to 
do  so  as  extended,  although  no  Indorsement  in 
writing  to  that  effect  was  made  on  the  asdgn- 
ment  deed  until  May  S,  1884. 

It  would  be  unfortunate  if  we  were  com- 
pelled to  hold,  under  such  ciroumstancee,  that 
the  failure  to  indorse  this  extension  would 
operate  to  deprive  those  creditors  who  subse- 
quently si^ed  the  deed,  of  their  right  to  do  so. 
Nor  can  it  be  said,  upon  these  facts,  that  the 
creditors  who  bectnne  parties  before  Januaiy 
24  present  any  strong  equitaUe  daims  to  ap- 
proprinte  the  entire  trust  fund  assigned  to  the 
amount,  at  least,  of  their  respective  debts. 

But  the  duty  and  authority  of  Uie  trustees  to 
indorse  the  extension  in  writing  is  intended,  not 
so  much  to  prescribe  the  mode  in  which  the 
extension  shall  be  made,  as  to  prescribe  the 
method  by  which  it  shaU  be  shown  tttat  the 
trustees  tiave  assented  that  the  CTeditcm  shall  he 
allowed  to  prove,  notwithstending  the  time 
iviffinally  provided  for  has  passed. 

We  have  heretofore  called  attention  to  the 
fact  that  the  trustees  majr.  any  time  while 
thdr  trustis  un^idf  aed- 
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iton,  as  leading  to  show  that  ther  may  eztcDd 
Ihe  time  for  proof  to  anv  reasonable  period. 

It  equally  indicates  that  if  the  time  limited 
by  an  extenuon  has  actually  expired  and  has 
proved  inaufflcient  for  the  [Hm>f  of  elaims,  in 
tbe  Judgment  of  trustees,  reasonably  exercised 
]a  view  of  all  contfngenciea  of  the  case,  they 
may  still  further  do  so,  in  order  to  accomplish 
tlie  object  of  the  trust. 

Whue  the  cases  in  this  Commonwealth  give 
forceto  the  limitation  of  the  time  prescribed  in 
a  deed  and  treat  it  as  eesential,  where  a  definite 
time  is  fixed  within  which  a  creditor  must 
come  in,  that  be  should  assent  within  that  time, 
this  affords  no  reason  for  any  strict  construc- 
tioD  of  a  provision  giving  to  trustees  the  power 
to  extend,  but  rather  the  reverse.  Phmit  Sank 
V.  Sullivan,  9 Pick.  410;  BaUkt  v.  Fvbe»,%\  Pick. 
m-.  Dedham  Bank  v.  Rte/iardt,  2  Met.  118. 

In  the  cases  referred  to,  it  is  decided  that  the 
creditors,  br  their  assent  within  the  time  limited, 
have  veeted  rights  to  share  the  assigned  prep- 
ay without  further  participation,  as  their  agree- 
ment inter  tete  and  with  other  parties  to  the 
instrument  is  that  the  property  shall  be  divided 
between  those  who  c(Hne  in  within  the  time 
limited.  But  where  the  agreement  authorizes 
an  extension,  it  is  also  true  that  they  have 
agreed  to  share  with  all  those  who  may  come 
in  within  the  time  as  it  may  be  extended  by 
the  trustees,  in  the  proper  exercise  of  theu* 
authority. 

It  is  found  that  the  failure  to  indorse  the 
second  extension  before  May  6  was  inadvert- 
ent; that  it  has  always  been  the  desire  and 
intention  of  the  trustees  and  debtors,  whencTer 
they  tiave  had  the  subject  in  mind,  to  keep  the 
trust  indenture  open  to  admit  all  the  creditors 
who  might  wish  to  come  in  and  participate;  and 
that,  from  the  date  of  tbe  trust  deed  up  to  the 
time  of  hearing  by  this  master,  in  dealug  with 
creditors  relative  to  becoming  parties  thereto, 
the  trostees  and  debtors  have  always  acted  on 
the  assumption  that  it  was  open  for  this  pur- 
pose, and  believed  that  it  was  so  open. 

Where  power  to  extend  tbe  time  of  proof 
was  given  to  carry  out  the  objects  of  tbe  trust 
and  to  aclileve  the  intention  of  tbe  assignor,  we 
should  be  reluctant  to  hold  that  an  accident, 
such  as,  in  the  case  at  bar,  was  the  failure  of 
the  trustees  to  indorse  in  writing  the  extension, 
should  destroy  their  power  and  thus  actu^y 
mjure  or  wholly  disappoint  those  entitled  to 
the  benefits  intended. 

But  we  are  not  disposed  to  place  the  matter 
upon  so  nuTow  a  gronnd.  So  long  as  the  trust 
remained  nnfnlfl  lied,  even  If  the  orighml  inrtm- 
ment  bad  expired,  the  proper  construction  of 
the  provision  relating  thereto,  in  view  of  the 
objects  of  the  deed  and  the  other  powers  con- 
ferred thereby,  entitled  the  trustees  to  make  a 
further  extenaon,  provided  the  same  was  rea- 
sonable, under  all  the  circumstances,  llie 
petitioning  creditors  were,  therefore,  entitled 
and  were  properiy  permitted  to  become  parties 
to  the  trust,  although  after  the  first  extension 
of  time,  and  are  entitled  to  participate  in  the 
distribution  of  the  trust  fundt  The  questions, 
whether  the  trust  shall  be  declared  closed  and 
whether  the  trustees  shall  be  ordered  now  to 
'ilhAtjhote  tbe  fund,  are  not  presented  upon  the 
all^tiaos  of  tibe  UO  as  uiey  now  stand  or 
upra  the  evi^noe  as  it  has  been  taken,  and 
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there  la  no  reason  why  the  Inll  ahould  be  retained 

for  further  instructions. 
Decree  tueordin^y. 


Oustavus  B.  WILLIAMS,  Trustee,  Hff., 
e. 

Charles  P.  CLARK,  Receiver  of  N.  Y.  &  N. 
E.  R.  CO. 

Where  a  eonTeyanee  of  land  to  &  rail' 
TomA  company  provided  that  grantee 
was  to  ftirnian  grantor,  his  heirs  and 
assigns,  with  two  convenient  erosslnffa 
over  its  railroad*  the  location  to  he 
thereafter  deaiputed  by  grantor,  one  of 
which,  the  one  now  in  question,  to  be  a 
crossing  at  f^radet  and  a  crossing  was 
built  by  the  railroad  at  a  point  selected 
by  the  grantor  adapted  to  the  grade  of 
the  road  as  then  fixed,  any  obstractlon, 
by  gates  or  bars  subsequently  placed  at 
8UCD  crossing,  or  any  changes  of  grade  of 
its  road  enUtlea  the  grantor,  or  his  as- 
signs, to  nonliial  dajnaKes;lmtplaint- 
ifiis not  entitled  to  demand  from  defend- 
ants the  expMuw  of  changing  the  grade 
of  the  approaehea  to  the  crossing. 

(Woroeeter — DeoUled  October  »,1889.) 

ON  agreed  facts.   Judgment  for  nominal  dam- 
ages. 

This  is  an  action  of  contract  also,  containing 
a  count  in  tort  for  the  interruption  of  a  right 
of  way  over  the  railroad  of  the  defendant. 

The  putiee  agree  to  the  following  facts:  the 
plaintiff  is  the  grantee  of  a  portion  of  the  land 
on  both  sides  of  tiie  railroad  track  owned  by 
Dan  Hill,  at  the  date  of  tbe  deed  hereinafter 
mentioned. 

The  defendant  is  the  receiver  of  the  New 
York  &  New  England  R  R.  Co.  which  owns 
all  the  property  of  the  Southbridge  &  Black- 
stone  R.  R.  Co.  and  took  liUe  to  the  same  with 
constructive  notice  of  the  deed  from  Dan  Hill 
hereinafter  mentioned.  May  14, 1858,  said  Dan 
Hill  conveyed  by  deed  to  said  Southbridge  & 
Blackstone  R.  R.  Co.,  certain  land  described 
therein  l>eing  tbe  land  covered  by  the  location 
of  its  road  to  be  used  for  the  construction  and 
maintenance  of  a  railroad. 

In  said  deed  was  the  following  proviso,  to 
wit:  the  said  railroad  company  are  to  furoish 
the  said  Hill  with  two  convenient  crossings  over 
said  railroad  and  over  the  last  i^ece  oi  land 
herein  above  described  and  conveyed,  the  cme 
to  be  a  grade  crossing  at  or  near  stati(»)  128, 
and  tbe  other  to  be  a  crossing  with  a  bridge  20 
feet  in  width  at  or  near  station  18,  the  precise 
q>otsto  behereaf  terdesignated  by  said  Hill ;  these 
croBsineB  are  to  be  oonstructed  entirely  within 
the  limits  of  tbe  land  herein  conveyed  and  are 
forever  hereafter  to  be  maintained  by  said  rail- 
road company  for  the  benefit  of  said  Hill,  his 
heirs  and  assigns  and  for  the  public  in  case  the 
said  Hill,  his  heirs  and  assiguH  shall  at  any  time 
determine  to  dedicate  these  crossings  or  either 
of  them  to  public  use. 

The  said  railroad  company  are  to  fence  both 
these  pieces  of  land  the  same  as  raUroad  ctHUf 
panics  are  by  law  required)i^ifeDD9Naii3)fi!I^C 
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by  them  for  the  purpose  ot  constructing  a  rail- 
road. 

The  crosatng  in  question  is  the  first  named 
above;  and  the  said  Dan  Hill  indicated  the  place 
where  said  grade  croaslng  sliould  be  located 
soon  after  the  date  of  said  deed,  and  said  com- 
pany built  a  crossing  at  said  place  adapted  to 
the  grade  of  the  railroad  as  then  fixed,  on  its 
own  land. 

From  1856  to  1868  this  crossing  was  not  used. 
In  lt:t59  Mr.  Dean  the  occupant  of  the  land  on 
the  north  side  of  the  railroad  put  up  bars  across 
this  which  bars  were  maintained  by  him 
imtU  1895,  the  grade  of  the  land  adjoining  the 
railroad  being  such  that  cattle  could  cross  only 
at  the  crossing.  In  1868-4,  he  made  a  foot  pas- 
sage  way  beside  the  bars.  In  1863  houses  were 
built  on  the  south  side  of  the  track  on  land  pur- 
chased of  Hill;  after  that  time  this  crossing  was 
used  by  ihe  occupants  of  these  houses  on  foot 
and  occasionally  by  teams.  It  was  very  little 
used  although  there  was  no  other  access  to  these 
houses  and  the  plaintiff's  land  on  the  south  side 
of  the  railroad.  In  1867  the  railroad  from  Bos- 
ton to  Millrille  and  beyond  was  fenced  for  the 
lirst  time,  and  bars  were  then  placed  by  the 
railroad  authorities  at  this  crossing  on  both  sides 
of  the  track  and  were  maintained  by  them  until 
1678,  although  they  were  repeated]^  left  down 
by  persons  using  the  crossing.  In  1878.  the  bars 
were  taken  down  I:>y  the  towns  people  and  were 
not  replaced  by  the  (»mpany.  In  1880,  the  com- 
pany put  up  a  gate  on  the  south  side  of  the  rail- 
road which  was  removed  by  the  plaintiff. 

The  plaintiff  owns  the  fee  in  private  ways 
leading  to  the  railroad  crossing  and  town  ways; 
a  right  of  using  said  private  ways  is  in  the  own- 
ers 3  the  sereral  parcels  of  the  adjoining  land. 

The  most  convenient  access  from  the  Village 
of  MillviUe  to  most  of  the  above  land  is  over 
the  railroad  crossing  provided  for  in  Uie  deed 
of  Dan  Hill.  Baid  crossing  is  near  a  railroad 
station  and  near  a  large  manufacturing  village 
and  the  plaintiff's  land  is  divided  into  andsuH- 
able  for  building  lota;  and  on  one  of  these  lots 
stands  a  dwelling  bouse . 

The  grade  of  the  approaches  to  said  crossing 
during  said  time  was  suitable  and  convenient 
for  all  passing.  July  3,  1884,  the  defendant 
altered  the  grade  on  his  land  at  said  crossing  by 
filling  on  the  northerly  side  of  his  tracks,  with- 
in his  location  and  laid  a  spur  track  over  said 
land  BO  filled  or  raised.  The  railroad  at  this 
pcHnt  was  bnllt  upon  and  along  a  steep  side  hill 
and  the  said  crosnng  by  ndsing  the  grade  was 
rendered  inconvenient  and  impracticable  for 
loaded  teams  and  more  difficult  for  all  crossing. 
The  defendant,  after  said  filling,  made  the  sur- 
face of  bis  own  land  suitable  for  crossing  but 
no  actual  crossing  which  was  convenient  could 
be  made,  without  raiaine  the  grade  of  the  em- 
bankment on  the  plalnOfl's  land  outside  of  the 
railroad  location  forming  the  approaches  to  the 
croflsins  to  correspond  with  the  raised  grade  of 
the  railroad.  The  plaintiff  Tequeetea  the  de- 
fendant to  so  raise  the  grade  of  his  (plaintiff's) 
embankment,  but  defendant  declined  so  to  do, 
and  thereupon  the  plaintiff  raised  the  grade  of 
the  embankment  on  his  own  land  and  made  the 
crossing  substantially  as  good  as  before  and  it  is 
agreed  that  ^is  was  necessary  and  pnnMr  to  re- 
store said  croastaig.  The  expense  of  uus  work 
and  material  was  $109.25. 
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The  embankment  constituting  the  approaches 
was  made  by  stone  and  gravel  taken  out  of  a 
neighboring  cut  of  the  railroad  and  deposited 
on  the  plaintiff's  land  outside  of  the  location  by 
the  railroad  emptoyh  at  the  time  the  railroad 
was  constructed.  Beyond  this  it  is  not  known 
who  bore  the  expense  of  the  approaches  to  the 
crossing  situated  on  the  plaintiff's  land  outside 
of  the  side  lines  of  the  railroad  location. 

Upon  the  agreed  facts,  the  court  adjudged 
that  the  plaintiff  recovernominal damages,  and 
also  the  amount  expended  by  him  in  the  matter- 
of  the  necessary  ap[anachn,  being  in  all  the 
sum  of  $110.36;  from  which  decree  deftedant 
appealed. 

Matn.  Kent  *  Dewoj  and  O.  B.  WUI- 
luns,  for  plaintiff: 

The  defendant  at  common  law  had  no  right 
to  obstructthe  crossingor  -VAjXsyfMet.  Wtitk 
V.  Wilxox,  101  Mass.  162;  Tudor  lee  Oo.v.Cun- 
ningham,  8  Allen,  180. 

ThB  Statute  of  1846,  ch.  371,  which  wasthe 
earliest  statute  on  thte  subject,  provided  that 
railroad  corporations  sbouta  fence  their  roads 
whenever  it  was  "  reasonably  required,"  and 
this  was  the  law  in  force  when  the  deed  was 
passed.  Neither  the  plaintiff  nor  the  public  au- 
thorities are  found  to  have  required  this  cross- 
ing to  be  fenced  up,  and  this  statute  was  In- 
tended to  impose  a  duty,  rather  tiian  to  confer  a 
Tvivilege  on  the  railroad  company.  B.  ^  W.B. 
Jt.  Co.  V.  O.  a  R.  R.  Go.  13  Cush.  605-609; 
Barnes  v.  W&reeater  <fe  N.  R.  R.  Go.  105  Mast. 
198. 

The  protection  of  highways,  etc.,  crossing 
railroads  at  grade,  was  provided  for  as  eaj^y  as- 
1885,  and  in  the  R  S.  Ch.  89,      70,  80.  61. 

The  Statute  of  Vm,  chap,  m,  makes  those 
sections  applicable  to  all  crossings  by  railroads 
of  any  lughway,  turnpike,  town  or  traveled 
phice.and  further  provides  as  to  traveled  places, 
that  Uie  corporation  shall  provide  a  gate  or  ban- 
as  the  county  commissioners  diall  order. 

Under  this  statute  tiie  court  held  in  WAt> 
UOm  V.  B,^M.  B.B.1  Gray.  98,  that  an  opa 
and  traveled  street  in  Lawrence,  although  not 
so  laid  out  and  established  that  the  dW  would 
be  responsible  for  dam^;es  occasionea  by  de- 
fects therein,  yet  would  be  a  traveled  place- 
within  the  meaning  of  this  statute. 

Oeneral  Statutes  chap.  68,  ^  86,  provide  that  if 
the  selectmen  of  a  town,  wherein  a  traveled  place 
is  crossed  by  a  railroad,  decide  that  it  Is  neces- 
sary to  have  a  sign  boaxd  at  such  place,  th^ 
may  take  means  to  inx>vlde  for  it.  Seotioo  W 

Erovides  for  further  security  at  such  crossinn 
1  accordance  with  R.  S.  and  Statute  of  18^. 
Since  the  General  Statutes,  there  has  been  no 
substantial  change,  so  far  as  relates  to  this  ques- 
tion,tbe  Statutes  of  1674,  872,12S,and  Ra.llS. 

166,  166,  containing  hi  substance  the  suae. 
provi^ns. 
Mr.  Was.  C.  I«(wbic«  for  defoEidant. 

Devena,  J. ,  delivered  the  opinion  of  tbe 
court; 

In  1858,  Dan  HUl.from  whom  the  plamtiff  de- 
rives title,  conveyed  land  to  the  Railroad  Com- 
panyby  a  deed  which  provided  tiiat  the  grantee 
was  to  furnish  Hill,  his  heirs  and  assigns,  with 
two  convenient  crossings^he  predse  spots  to  be 
thereafter  dedgnated  by  Htll;  ov^  itsi  railroad, 
one    which.  tiiii%nfarii|iVqn£kMg«&  to  be 
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ft  croasiiig  at  ^de.  Soon  after  the  dat«  of  the 
deed,  Hiu  indicated  the  spot  where  thte  should 
be  loicated.  and  a  croesing  was  there  built  on 
its  own  land  by  the  Railroad  Couipany,adapted 
to  the  grade  of  the  road  as  then  fixed.  It  was 
not  obstructed  bj^  gates  or  bats,  either  then  or 
for  many  years  thenafter;  and  it  is  on  account 
of  such  obstruction,  erected  in  1884,  that  the 
plaintiff  seeks  in  this  action  suCBcient  damages 
to  establish  his  right  to  an  unobstructed  passas;e. 

While,  in  terms,  it  was  not  provided  that  wis 
crossing  should  be  unobstructed  by  gates  or 
bars,  yet  the  facta  that  It  was  to  be  "  coaven- 
leDt,"  and  that  the  Railroad  Company  itself  con- 
rtructed  and  for  many  years  permitted  the  exist- 
eoce  of  such  a  one,  sufficiently  show  that  what 
It  intended  to  grant  was  a  free  right  of  passage. 
No  usage  or  circumstancee  such  as  are  shown 
where  one  grants  a  way  or  right  of  way  over 
afield  devoted  to  agricultural  or  other  purposes, 
indicatiug  that  the  right  granted  is  to  be  sub- 
ordinate to  the  Tiriits  of  the  grantor,  or  the  use 
made  by  him  of  ue  inemiseB,  here  exist.  IfWeA 
V.  Witeox,  101  Mass.  108;  Tudor  Im  Co.  v.  Oun- 
ningham,  8  Allen,  189.  Tliat  a  croaang  ob- 
structed by  gates  or  bars  is  far  less  convraient 
to  those  entitled  to  use  it  is  fully  conceded  by 
•defendant's  argument. 

Unless  the  Sulroad  Company  is  released  from 
its  obligation  by  reason  of  the  peculiar  charac- 
ter of  the  business  it  conducts,  or  by  the  general 
laws,  eepecially  those  imposing  on  it  certain 
duties  as  to  mtuntainin^  fences,  the  plaintifF  has 
just  ground  of  complamt  for  the  obstruction. 

The  defendant  objects  that,  if  a  gate  cannot 
be  put  at  a  private  crossing,  the  Rauroad  Com- 
pany cannot  protect  itself  against  such  private 
-crosnnK  becoming  de  facto  a  publlcone;  that 
dnce  1807  a  public  grade  crossing  can  only  be 
made  upon  the  adjudication  of  the  county  com- 
missioners that  the  public  necessity  so  requires, 
and  since  1876  only,  in  addition  to  sudi  adju- 
dicatipn,by  the  consent  of  the  railroad  commis- 
sioners; and  that  the  efficacy  of  these  statutes 
is  destroyed  if  every  owner  of  a  private  way 
may  force  the  railroad  to  make  it  de  facto  pub- 
lic. That  every  free  and  open  private  way  tends 
to  become  a  public  one,  or  to  subject  those  who 
maintain  it  to  responsibility  for  its  condition  by 
reason  of  the  apparent  invitation  to  travel  there- 
on which  it  holds  out,  may  be  true;  but  a  party 
entitled  thereto  is  not,  on  that  account,  to  loee 
the  benefit  of  the  contract  which  his  predecessor 
in  title  has  made. 

The  statutes,  by  the  ample  powers  given  to 
the  public  authonties  in  reganl  to  a  "traveled 
place"  in  towns  or  cities,  have  provided  core- 
ruUy  for  protection  to  those  wbo  travel  either 
OQ  the  railroad  or  on  jiublic  or  private  ways 
connected  therewith.  P.  8.  ch.  112,  §^  168'1«S. 
Ad  extremely  broad  term  has  been  used,  that 
evety  description  of  way  might  be  included. 

Such  authority  might  make,  without  doubt, 
entirely  different  prcmnon  for  the  use  of  a  pri- 
vate way  crossiiw  a  railroad  from  ^at  agreed 
on  by  the  railroaocorporation  and  an  individual, 
if  they  deemed  the  public  safety  required  it. 
Whether,  if  such  use  were  much  less  convenient 
to  an  individual  than  that  for  which  he  had 
cmttracted,  he  would  bare  a  remedy  therefor 
tn  damages  need  not  be  now  con^ered.  Even 
If  flw  crossing  here  in  question  is  to  be  denned 
a  "  taveled  place,"  or  tends  to  hecome  one  1^ 
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the  use  made  of  it  by  the  plaintiff,  so  that  the 
railroad  corporation  may  be  ultimately  com- 
pelled, or  that  there  is  reasonable  ground  to  be- 
lieve that  it  may  be  compelled  by  the  public 
authorities  to  erect  signboards,  nng  the  bells 
of  its  locomotives,  erect  and  mftintwip  gates  or 
bars,  station  agents,  or  flagmen,  etc.,  this  can- 
not entitle  the  railroad  corporation  itself  to  ob- 
struct a  free  and  open  private  crossing,  if  it  has 
granted  such  a  crossing. 

The  Statute  of  1846,  ch.271,  was  in  force  when 
the  contract  with  Hill  was  made;  by  it,  all 
railroad  corporations  were  obliged  to  fence  their 
ways  at  such  places  as  may  "  reasonably  be  re- 
quired." The  statute  at  present  in  existence 
imposes  the  duty  of  fencing  their  railroads, 
omitting  the  words  "reasonably  required." 
While  both  require  a  highway  or  other  public 
way  to  remain  open,  under  each  statute  Uiese 
fences  are  to  be  coustructed  "  with  convenient 
bars,  gates  or  openings"  therein,  so  far  as  pri- 
vate ways  are  concerned,  barriers  to  prevent  the 
entrance  of  cattle  tiiereon  being  pronded  where 
it  is  necessary  or  practicable  to  do  so.  P.  S. 
chap.  112,  §  115. 

Because  a  raibroad  corporation  may  employ 
either  of  these  three  means  to  render  a  private 
crossing  available,  it  cannot  be  inferreid  that 
when  it  has  lawfully  agreed  to  employ  one  of 
them,it  may  of  its  own  volition  employ  another. 
If  it  deemed  that  public  safety  required  a  dif- 
ferent use  of  the  crossing,  or  that  it  should  cease 
;  to  exist  as  an  unobstructed  and  open  crossing, 
the  Corporation  could  itself  have  invoked  the 
action  of  the  public  authorities.  For  tiiese  rea- 
sons, we  are  of  opinion  that  the  plaintiff  is  en- 
titled to  nominal  damages  for  the  obstructioa 
complained  of  by  him. 

The  questifu  remains,  by  whom  the  expense 
of  raising  the  approaches  to  the  crossing,  ren- 
dered necessaiy  by  the  ch^ee  in  the  railroad 
grade,  shall  be  borne.  The  defendant  was 
bound  to  make  a  crossing  "  entirely  within  the 
limits  of  the  land  herein  conveyed"  to  it, 
which  was  "  forever  after  to  be  maintained" 
by  it.  The  duty  imposed  on  the  defendant  was 
carefully  limited  by  words  which  do  not  incln^ 
the  approaches  to  the  crosdng.  If  the  contin- 
gency that  there  mi^t  be  thereafter  a  change 
m  the  grade  of  the  railroad,  lawfully  made,  oc- 
curred to  the  contracting  parties,  it  is  reason- 
able to  believe  that  the  plaintiff  himself  should 
prepare  his  approach  thereto,  having  rega^ 
to  that  which  he  deoned  most  suitable  in  the 
use  then  made  by  him  of  his  premises.  No 
authority  was  given  to  the  RallrMd  Conmra- 
tion  to  enter  by  its  servants  on  any  land  oi  the  ■ 
plaintiff  there  to  raise  the  grade  thereof,  or  to 
perform  any  act  therein.  While  the  crossing 
was  to  be  made  "  convenient,"  it  was  to  be  so 
within  tlie  limits  stated.  The  fact  that,  by  its 
workmen,  the  Cor^ration  actually  constructed 
the  approaches  originally  made,  without  evi- 
dence upon  the  question  who  bore  the  expenses, 
cannot  be  important.  The  plaintiff  is  not,  in 
our  view,  entitled  to  demand  from  the  defend- 
ant the  expenses  of  changing  the  grade  of  the 
approaches. 

JudgmentforSl  damaget. 
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V. 

OLD  COLOKY  R.  R.  CO. 

The  rlc:hi  of  a  railroad  comjtany  to  the 
use  of  the  land  condemned  for  its  right 
of  wa^  is  a  oontinulnfi:  right  to  alluaea 
necessary  and  incidental  to  the  safe  and 
benefidal  occupation  of  its  roads,  by 
raWne  or  lowering  fprmAet  cutting 
down  hills,  and  removing  trees ;  ana 
where  it  is  owner  of  the  fee  by  deed  of 
conveyance  from  the  original  owners,  it 
has  iXL  ihB  rlvhta  that  any  other  owner 
of  the  fee  would  have,  bo  long  as  it  does 
not  infirinffe  any  common  land  rights 
of  adjacent  owners,  without  being  lia- 
ble to  further  damans  for  cutting  off 
natural  drainage,  dischai^ing  surface 
water  from  its  road  bed,  and  shutting 
off  the  view,  light  and  air  from  adjoin- 
ing premises. 

(Suffolk— Decided  February  £5, 18B8.) 

ON  petitioDer'B  exceptions.  Oterruied. 
Petltl(n>  in  Superfor  Court  for  a  jury  to  as- 
sess damages  incurred  in  the  use  and  occupa- 
tion of  land  and  dwelling  house  by  reason  of 
respondent's  elevating  its  road  bed  adjoining 
petitioner's  land. 

In  1845  the  defendant  Company  located  its 
railroad  over  a  strip  of  land  owned  by  one 
Welkins,  who  afterwards  conveyed  the  strip 
covered  by  the  location  to  the  Ck>mpaQy.  In 
188d  ^  Company  raised  the  grade  of  its  rail- 
road on  this  strip,  and  interfered  with  the  nat- 
ural flow  of  the  surface  water  from  the  adjoin- 
ing land  upon  it,  and  also  caused  surface  water 
from  the  location  to  flow  upon  the  adjoining 
land,  and  shut  off  the  view,  fight  and  air  there- 
from. It  is  conceded  that  this  change  of  grade 
"did  not  intei^ere  with  any  drainage  or  flow 
of  water  other  thau  surface  water." 

TtM  owner  of  theadjcdning  land,  holdingunder 
a  conveyance  from  Wolkins,  l»ought  a  petition 
against  the  Company  for  damages  caused  to 
that  land  by  change  of  grade  of  the  railroad 
upon  the  strip  located  upon  by  the  Company, 
and  conveyed  to  it  by  WolkinB.  The  Superior 
Court  ruled  that  the  i>etition  could  not  be 
maintained,  and  the  question  is  whether  that 
ruling  tras  wrong. 

Mem*.  N.  C.  A  J.  K.  Berry,  for  peti- 
tifmer: 

As  the  respODdent  built  its  road  bed  at  a  grade 
of  two  feet  aiwve  the  marsh,  we  can  assume 
that  was  the  grade  represented  to  Wolkins 
and  others,  and  in  consideration  of  such 
grade  they  released  to  the  respondent  for  the 
small  damages  of  ten  cents  per  foot,  b^g 
about  the  market  pri<»  of  the  land  at  that 
time,  with  no  expectation  that  any  substantial 
change  of  gmde  would  thereafter  be  made 
without  additional  damages.  Ham  v.  Salem, 
100  Mass.  351 ;  ffa^n  v.  Boetim  &  M.  E.  E.  Go.  2 
Gray,  574;  Strang  v.  Beloit  &  M.E.E.  Co.  16 
Wis.  685;  Cleveland di  F.  E.R.  Co.  y.Prentiee, 
18  Ohio  St.  878,  881. 

A  culvert  and  water  course  were  provided 
for  across  said  strip  at  the  time  of  the  original 
construction  of  the  road;  which  easemmt  the 
petitioner  and  his  grantors  from  Welkins  and 
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others  enjoyed  over  thirty  years;  and  petitioner 
claims  that  he  had  acquired  a  prescriptive 
right  to  drainage  of  surface  ,water  throu^  re- 
spondent's ditch  and  Bluicew».  Wktte  v. 
Chapin,  13  Allen,  S16,  618,  6a);  Bame»  v. 
Haynee,  18  Gray,  188,  192,  103;  LouunOe  A 
N.  R.  H.  Co.  V.  Haya,  14  Am.  &  Eng.  R  R 
Cas.  284;  Grand  Rapids  d:  Ind.  R.  R.  Co.  v. 
Horn.  41  Ind.  47S,  484,  485;  Rctibin»  v.  Mil- 
waukee A  B.  R.  B.  Co.  ^  Wis.  686;  Bom  v. 
CHntm,  46  Iowa.  606;  Baletf^  *  A.  A.  L.  B. 
E.  Go.  V.  Wicker,  74  N.  C.  220. 

Whether  the  damages  were  settied  by  the 
jiuT  or  by  the  release,  the  title  the  respoodent 
took  in  either  case  was  the  same.   It  could  ac- 

?uire  only  an  easement.  Brainard  v.  Clapp, 
0  Cush.  9;  1  Redf.  R.  R.  4th  ed.  g  69,  notet 
1-8.  7,  8,  11;  Great  Weat.  B.  Co.  v.  Fletdur. 
5  Hurl.  &  N.  Ex.  688,  697;  Flete/ter  v.  Grtat 
Weet.  a.  Co.  4  Hull.  &  N.  Ex.  242;  Utmn  v. 
Boston  A  Me.  B.B.  Gf,2  Gray,  680. 

Nor  could  reqKindent  even  erect  a  high  fence 
along  its  line  wltliout  special  exigency  and 
payment  of  damages.  Boiton  d  W.  R.  R.  Corp. 
V.  Oid  Col.  R.  R.  Corp.  12  Cush.  605. 

The  respondent,  by  right  of  eminent  domain, 
could  elevate  its  road  bed  whenever  an  exi- 
gency required,  for  the  proper  maintenance  (rf 
its  rmd,  and  such  exigency  occurred  when  it 
became  necessary  to  cross  D  Street;  and  for 
that  purpose  proceeded  under  the  statute,  by 
filing  a  plan  and  profile  of  such  elevation  Id 
the  derk  s  office  of  the  City  of  Boston;  and  was 
liable  to  pay  damages  for  such  change  unfore- 
seen at  the  original  location  in  1845.  Brainard 
v.  Clapp,  10  Cush.  10.  11;  Parker  v.  BoeUm  d 
Me.  B.  a,  Oo.  B  Cush.  118;  Prope.  of  Loekt  dr 
Ganalt  v.  NaAva  &  L.  R.  B.  Corp.  10  OoidL 
891;  P.  S.  cb.  112,  g  95;  Stat.  1^,  ch.  19,  S 
2;  R.  8.  1886,  ch.  89,  §  56;  BoUon  dbBadmry 
MiU  Corp.  v.  Gardner,  2  Pick.  88;  Bradleg  v. 
.V.  7.  &  N.  H.  R.  R.  Co.  21  Conn.  294,  304; 
BkiUm  V.  B.  C.  <fe  M.  R.  R.  Co.  51  N.  H.  504; 
Little  Miami  R.R.  Co.  v.  Hambleton,UAxa.& 
Eng.  R  R.  Cas.  126;  Buekner  v.  Chicago  M.  * 
N.  W.  R.  Co.  14  Id.  447. 488;  Boaton  AW.B.B. 
Gorp.  v.  Old  Got.  B.  B.  Corp.  12  Cosh.  fl06; 
Lanea^re  A  T.  B.  Co.  v.  Evant,  15  Beav. 
322, 328. 

Damages  paid  for  taking  forty  feet  strip  in 
1845  did  not  include  unforeseen  damages  to 
adjoining  land  by  a  changeof  grade  of  tfie  nil* 
road's  location  nor  bar  a  claim  for  such  on- 
foreseen  damages  imder  statute.  Ganandaigva 
A  Niagara  Falle  B.  R.  Co.  v.  Payne,  16  Bart). 
278;  Berteeh  v.  Lehigh  Coal  d  Nat.  Co.  4  Rawlc, 
180. 

The  law  provides  for  a  railroad  cbangiog 
the  grade  of  intersecting  highways,  and  set- 
tling damages  therefor,  as  maintaining  of  Uie 
road  under  R.  8.  ch.  89,  §  56;  P.  S.  112,  §  95; 
P.  S.  ch.  112,  §  121;  Parker  V.  fiMm  d  Mr. 
R.  B.  Co.  8  Cush.  Ill;  Gardiner  v.  Boeton  d 
W.  R.  R.  Corp.  9  Cush.  1;  Walkerv.  Otd  Oat. 
d  Newport R.  Co.  103  Mass.  10. 14;  Conn.RR. 
R.  Q>.v.  FrankUn  Go.Comrs.  127Mass.50;n'9r- 
eetta-  v.  R.  R.  Gomre.  113  Mass.  174;  Wkeder 
V.  Worcester,  10  Allen,  604;  Piareev.  Breie,  186 
Mass.  88.  85,  80;  Storyv.  2f.  T.  El.BB.Oe. 
90  N.  Y.  122;  BurriU  v.  J?w  Haren.  42  Coon. 
174. 

Sbioe  the  Statute  1 825,  cl(ap.  171 ,  ^  5,  the  ostt 
of  OaOmder  v.  JIfflWSAa  ^^^^  by  the 
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reqmndent,  in  the  Superior  Court,  has  been 
obsolete;  so  tiiat  when  highways  have  been 
materialjly  excavated  or  lowered,  damages  have 
been  awarded.  P.  8.  ch.  49.  g§  14,  16;  Dniry 
v.  BoUon,  101  Mass.  430,  442;  Wkitrusy  v.  Lynn, 
18S  Mass.  888,  848;  HartOiam  v.  Woreater 
County,  118  Haas.  HI,  114;  IHympton-v.  Wo- 
bum,  11  Gray,  415;  Qtvatuwh  v.  Bo»Um,  189 
Mass.  426;  Pi«rtev.  Drew.  186  Mass.  89;  Gha/rle$ 
River  Bridge  v.  Warrm  Bridge,  11  Pet.  430  {86 
U.  8.  bk.  9,  L.  ed.  778). 

Whenever  a  railroad  company  materially 
changes  its  grade  from  tta  original  grade  made 
according  to  plan  filed,  the  abutters  have  a 
right  to  recover  for  damages  sustained.  Lanea- 
thire  A  T.  R.  Go.  v.  Bk>an»,  16  Beav.  338,  828 ; 
LitUe  Miami  R.  R.  Go.  v.  Hambleton,  14  Am.  & 
Eng.  R.  R  Cas.  136;  Beckstt  v.  Midland  R. 
Cb.  L.  R  3  C.  P.  82;  Bueknerv.  CMeago,  M.  A 
X  W.  R.  Go.  14  Am.  &  Eng.  R.  R.  Cas.  447, 
453;  Roa»  v.  Clinton,  46  Iowa,  606;  Damourv. 
LjfOM  Oity,  44  Iowa,  276 ;  Berttdt  v.  Lehigh 
Coal  A  Nm.  Co.  4  Rawle,  180;  BHne  v.  Great 
West.  R.  Go.  3  Best  &  8.  402. 

Case  finds  that  structure  of  respondent,  built 
in  the  latter  part  of  18S2,  turned  surface  water 
back  upon  petitioner's  land,  and  that  said  land 
was  also  subjected  to  surface  water  from  said 
railroad's  bed,  which  liad  never  occurred  be- 
fore. For  this,  petitioner  has  damages.  Walier 
V.  0.  C.  AN.B.  Co.  103  Mass.  10,  15,  16,  and 
cases  there  cited;  Preibrey  v.  0,  C.  ANneport 
R.  Co.  108  Mass.  .1;  Boyd  v.  Oonklin,  80  Alb.  L. 
J.  511 ;  Mich.  8.  C.  Sept.  23,  1884  ;  Brake  v. 
Ghieago  R.  I.  A  P.  R.  R.  Co.  17  Am.  &  Eng.  R. 
R.Caa  46;  Little  Roek  A  Ft.  8m.  R.  Go.  v.  Chap- 
man. 17  Id.  51,  58;  Un.  PtK.  R.  R.Co.r.  Byehe, 
14  Id.  273;  Curtis  v.  Battem  B.  B.  Oo.  14  Allen. 
57,58;  P.  8.  113,  %  118. 

ReejxHident  liaving,  without  right  except 
under  its  power  to  raise  its  grade  and  maintain 
its  roadway,  erected  the  structure  complained 
of,  it  is  liable  to  petitioner  in  damages,  for 
thereby  depriving  his  premises  of  their  light 
and  air,  and  rendering  them  lees  valuable  and 
tenantable.  Story  v.  N.  Y.  El.  R.  B.  Co.  90  N. 
T.  182;  BoUon  A  IToww.  B.  B.  Oorp.  v.  (Hd 
GohnyB.  R.  Corp.  12Cu8h.  606;  on  «he  whole 
case  see,  Mills,  Em.  Dom.  ^  110,  etaeq. 

Although  by  Brainard  v.  Ctapp,  10  Cush.  10, 
respondent  Railroad,  by  charter,  had  the  right  to 
raise  itA  road  subsequent  to  original  construc- 
tion; still,  the  Act  of  1883,  chapter  10,  is  suf- 
ficiently broad  to  be  called  an  enabling  Act  for 
that  purpose,  and  specially  providing  the 
remet^  for  which  petitl(mer  seeks. 

Petitioner  therefore  contends  that  such  re- 
grading  of  the  road  was  a  new  location,  as  it 
were;  and  that  it  was  so  considered  by  the  re- 
spondent; refers  to  the  fact  that  on  March  28, 
1883,  it  filed  a  location  in  the  city  clerk's  office  of 
Boston.  Petitioner  bos  proceeded  for  his  rem- 
edy under  the  following  statutes, viz. :  P.  S.  ch. 
112,  g  95;  1883,  ch.  Iff;  P.  S.  ch.  49.  §  84;  ch. 
112,  g  2:  ch.49,  ^  86;  ch.  tl3, 4s§  96, 99,  100,121. 

Remedy  is  against  railroad  company  instead 
of  against  the  city.  Gardner  v.  B.  A  W.  R.  R. 
C»rp.  9  Cush.  1. 

Jfr.  J.  H.  Benton,  Jr.,  for  respondent: 

When  the  Company  located  over  this  strip, 
afterwards  conveyed  to  it  by  the  owner,  it  took 
the  right  to  do  thereon  whatever  was  necessary 
to  construct,  maintain  and  operate  a  railroad 
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upon  it,  including  dianges  of  grade  and  build- 
ing of  walls  or  embankments,  or  other  changes 
which  it  deemed  nece.^ry  for  the  maintenance 
and  operation  of  its  railroad.  Damages  for  this 
right  accrued  to  the  land  owner,  at  the  time  the 
location  was  filed  in  1845,  and  Imve  dther  been 
paid  or  the  right  to  compensation  barred  by  the 
statute  limitation.  Gannon  v.  Hargadon,  10 
Allen,  106;  Bate*  v.  Smitli,  100  Max.  181,  Bab- 
coek  V.  Wutem  R.  R.  Corp.  0  Met  568;  Rathke 
V.  Gardner,  134  Mass.  14;  Parkt  t.  SevAury- 
port,  10  Gray,  38. 

If  the  Company  has  done  nothing  which  it 
did  not  take  the  rijD^t  to  do  by  the  original  loca- 
tion, the  ri^t  tom^ntain^  petition  for  dam- 
ages resulting  tber^rom  is  long  since  barred. 
If  it  has  done  what  was  not  within  that  right, 
then  the  remedy  is  by  an  action  of  tort  and  not 
by  petition.  Perrp  v.  Worcester,  6  Gray,  547; 
Sprague  v.  Worcester,  18  Gray,  196. 

The  claim  for  the  ohstnicuon  of  the  flow  of 
surhtce  water  stands  like  a  claim  for  the  land 
located  upon.  WaXker  v.  Old  Colony  A  N.  B. 
R.  Go.  103  Mass.  16. 

No  damages  can  be  assessed  against  the  rail- 
road for  change  of  grade.  GaUender  v.  Marsh, 
1  Pick.  433. 

There  is  no  statute  permitting  such  assess- 
ments against  railroads  as  there  is  in  case  of 
change  of  grade  on  highways.  P.  S.gl6,ch.  63. 

Holmes*  J".,  delivered  the  opinion  of  the 

court: 

The  taking  of  land  for  a  railroad  "  is  an  ap- 

{iropriation  of  the  land  to  all  the  uses  of  the 
and  for  the  road,  necessary  and  Incidental. 
•  «  «  Practically  the  damages  are  commonly 
equal  to  the  value  of  the  land."  "  The  rights 
and  power  of  the  company  to  use  the  land  with- 
in their  limits  may  not  only  be  exercised  origi- 
nally, when  their  road  is  first  laid  out,  but  con- 
tinues to  exist  afterwards;  and  if,  after  they 
have  commenced  operations,  it  is  found  neces- 
sary in  the  judgment  of  the  company  to  make 
further  uses  of  the  land  assigned  to  them  for 
purposes  incidental  to  the  sue  and  beneficial 
occupation  of  the  road  by  raising  or  lowering 
grade,  cutting  down  hills  and  removing  trees, 
tiiey  have  a  nght  to  do  so  to  the  same  extent  as 
when  the  railroad  was  originally  laid  out  and 
constnicted."  Brainardy.  Olapp,  10 Cush.  8, 
8.  10;  Cullender  v.  Marsh,  IPick.  418,  483. 

Thus  the  law  stood  at  the  time  of  the  loca- 
tion of  this  railroad  in  1845,  and  thus  it  stUl 
stands,  unless  special  provision  fw  further  com- 
pensation is  made  by  statute.  Boston  v.  Rieh- 
ardson,  13  Allen,  146, 169;  /Vfree  v.  Brew,  186 
Mass.  75. 

It  follows  that  the  defendant  must  be  pre- 
sumed to  have  paid  for  the  damage  now  sought 
to  be  recovered  for,  at  the  time  of  its  origiDal 
location,  so  far  as  such  damage  was  proper  to 
be  considered.  And  even  if  the  statutes  now 
provided  proceedings  to  recoverdamages  against 
railroads  in  case  of  a  subsequent  change  of  grade, 
it  would  require  a  pretty  strong  argument  to 
convince  us  that  they  were  intendra  to  give 
further  damages  in  a  case  where  full  compen- 
sation had  been  paid  originally.  No  such  stat- 
ute, however,  hra  beoi  called  to  our  attention. 

Again;  the  chdm  stated  by  the  petitioner, 
which  the  court  ruled  was  for  cutting  oSl  fHiX 
natural  drainage  of  sur|^^|^A&(^<9|^^ 
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Jacent  lands,  diacbarginK  surface  water  from 
the  respondent's  road  bed  upon  the  adjoining 
luid  of  the  petitioner  and  shutting  off  the  view, 
light  and  au-  from  the  petitioner's  premises. 
Hone  of  these  acts  infringed  any  common  land 
rights  of  the  petitioner.  They  would  have  been 
perfectly  lawful  on  the  part  of  any  other  ad- 
joining owner.  Gannon  v.  Hargadon,  10  Alien, 
106;  Franklin  v.  Fisk,  18  Alien,  211;  Bates  v. 
Smith,  100  Mass.  181;  Itat^kev.  Gardner,  184 
Man.  14;  Keata  y.  Hugo,  116  Mass.  S04. 

And  we  are  not  aware  that  it  has  been  de- 
cided in  this  Commonwealth  that  they  form  a 
substantive  ground  of  recovery  under  the  Rail- 
road Acts,  although  if  land  was  taken,  as  it  was 
from  the  petitioner's  predecessor  in  title,  at  the 
time  of  the  original  location  some  portion  of 
this  kind  of  damage  to  the  remaining  land 
might  be  considered  according  to  WaOcer  r. 
Old  CoUmy  4b  N.  S.  Co.  108  Maaa.  10;  see,  Mor- 
riwn  V.  Buekeport  A  B.  B.R  Oo.  67  Me.  858. 

However  tms  maybe  as  against  a  railroad  ez- 
erdsing  such  rights,  only  as  it  acqiiires  by  its 
location  and  subject  to  the  duties  imposed  by 
Statute,  in  the  present  case  the  respondents 
owned  the  fee  by  convevance  from  the  peti- 
tioner's predecessors  in  taUe,  and  had  all  the 
rights  as  against  the  petitioner  that  any  other 
owner  of  the  fee  would  have  bad.  The  peti- 
tioner treats  the  deed  as  if  it  were  a  mei'e  release 
of  the  damages  then  due  for  the  original  loca- 
tion. But  it  is  a  conveyance  in  ordinary  form, 
and  it  had  the  same  effect  that  a  tike  deed  to 
any  other  person  woiild  have  bad. 

It  is  suggested  that  the  petitioner  had  acquired 
an  easement  of  draining  through  the  sluioeway 
built  under  its  road  by  the  respondent.  So 
such  claim  appears  to  have  been  made  at  the 
trial.  But  if  it  had  been  made,  it  oould  not 
have  been  maintained.  For  no  lapse  of  time 
gives  a  man  a  right  to  drain  surface  water  in  its 
natural  state  upon  his  neighbor's  land,  and  the 
fact  without  more,  that  after  it  reaches  that 
land  it  escapes  by  a  ditch,  makes  no  difference. 
If  the  petitWHier  had  had  a  ditch  upon  his  own 
land  t^e  discharge  from  which  would  have 
been  a  wrong  and  actionable,acquieBcence  in  the 
dischar^  for  twenty  j^ears  would  have  given 
him  a  nght.   But  that  is  not  this  case. 


Royal  aiLKBY 
Town  of  WATERTOWN. 

1.  In  proceedings  to  define  the  bound- 
aries of  and  locate  anew  an  old  town 
way*  if  the  angles  produced  in  following 
out  the  courses  and  distances*  as  de- 
scribed in  the  report  of  the  commisslon- 
erst  would  show  discrepancies  between 
their  intention  to  locate  and  describe 
the  highway  according  to  a  plan  which 
is  referred  to  and  made  part  of  the  de- 
scription, and  the  des«uiption,  it  is  a 
sMre  error  of  desoription  which  will  not 
render  the  location  invalid.  The  reoord 
itself  furnish ee  the  means  of  correctinfif 
such  errrors. 

2.  Objeetions  which  go  to  the  fbmallty 
and  r^rnlaiiiy  of  the  prooeedings  and 
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record  and  do  not  affect  the  inrisdic- 
tion  of  the  oommissionerB  may  be  enred 
on  petition  for  cert^art,  on  which  the 
wholeproceedingamay  be  questioned. 
By  the8tatute,an  entry  for  the  porpoee 
of  constructing  any  part  of  the  way 
shall  be  deemra  a  tauiup  of  possession 
of  all  the  lands  intendeain  tne  laying 
out  or  alterations  made  upon  the  same 
petitions.  Hence,  where  the  town  sur- 
veyor boffan  to  build  the  road  within 
the  two  yean  as  required  by  statute,  and 
the  executive  officers  of  the  town  haTe 
since  then  provided  from  time  to  time 
to  complete  other  partsof  the  way  with 
the  knowledge  and  acoaiescenee  of  the 
town*  there  was  a  sofficient  entry  for 
the  purpose  of  its  coDstmotion. 

(WddlflKX— Dealded  Haroh  2,  UBS.) 

BILL  to  have  an  old  town  ^y  defined  and  lo- 
cated anew.  Ditmitaed. 
The  facts  are  stated  in  the  opinion  of  the 

court. 

Mr.  Wm.  B.  Diirant»  for  plaintiff : 
Twenty  years'  maintenance  of  fences  would 
have  been  sufficient,  as  the  master  finds  that 

the  boundary  lines  of  the  ori^nol  turnj^e  road 
cannot  be  accurately  determined.  P.  8.  ch. 
64,  §  1:  Gutterv.  Cambridge,  8Allen,  20;  Wina- 
low  y.Nayton,  118  Mass.  411,  421. 

Neither  party  having  moved  to  have  an  issue 
framed,  for  the  submission  to  a  Jury  of  the 
question  of  the  amount  of  such  daroages,  they 
may  be  assessed  by  a  master  unless  the  parties 
agree  upon  the  amonnt.  Upon  such  agreement, 
or  the  return  and  acceptance  of  the  master's 
report,  the  plaintiff  will  be  entitled  to  a  final 
decree  with  costs.  See  also,  Wood  v.  Chdnai, 
It  Cush.  487-486; foOmiMft  T.  Sowtea,  8 Alko. 
478-474. 

The  defendant  concedes  In  its  answer,  that  it 
is  building  a  wall  on  land  claimed  to  belong  to 
the  plaintiff  and  witliin  ancient  fences.  Inas- 
much as  the  highway  was  never  actually  cra- 
structed  and  the  ancient  fences  have  never  been 
moved,  but  maintained  in  the  same  tKMition  for 
more  than  forty  years  prior  to  July  22,  1878, 
the  proceedings  of  the  special  commuaionerE  in 
1859  cannot  now  avail  the  defendant,  as  a  jus- 
tification for  its  (acts.  Window  T.  JfaiftoH  and 
Wood  V.  Quiney,  supra. 

The  defendant  must  justify  its  acta,  if  It  can, 
under  the  return  of  the  county  commissioners, 
of  July  22,  1S78.  The  location  of  1878  is  void 
for  want  of  jurisdiction,  apparent  on  the  face 
of  the  record.  This  objection  is  open  to  the 
plaintiff,  even  if  he  be  considered  as  a  party 
attempting  to  avoid  a  judgment  collateraUy,  by 
plea  and  proof.  Fitdibwg  B.  B.  Go.  v.  hteA- 
btvrg,  121  Mass.  182;  Mercier  v.  Chaee,  9  Al- 
len, 243;  Penobteot  B.  B.  Go.  v.  Weekt,  02  Me. 
456;  Pttriih  v.  Farith,  82  Ga.  688;  Bntee  v. 
Gloutman,  45  N.  H.  87;  Hem  v.  CWe.  8  Zab 
{N.  J.)  lie. 

Judgments  of  inferior  courts  or  courts  not 
proceeding  according  to  the  course  of  the  con- 
mon  law  may  be  collaterally  impeached  fbr 
want  of  jurisdiction.  Bmtey  v.  Batard,  88 
Cal.  401;  Clark  v.  Bryan.  16  Md.  171;  SimoM 
v.DeBare,  4  Bosw.  ff47;  Stem  v.  Steef,  SSMhs. 
618:  &ra^  v.  M^^,^^^^^^  r. 
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Howard,  80  Me.  423;  Penobtcot  B.  R.  Co.  t. 
WeeJca,  52  Me.  456. 

The  jurisdiction  cannot  be  presumed,  but  all 
the  facts  neceasaiy  to  give  the  court  jurisdiction 
must  be  shown  affirmatively  upon  the  face  of 
therecord.    Glarkv.  Bryan,  16Md.  171. 

Acts  prescribed  by  the  public  statutes  or  some 
of  them  named  in  the  sections  below  cited,  are 
'essential  and  necessary  prerequisites  to  ob- 
taining jurisdiction  by  county  commissioaers. 
P.  8.  ch.  40,  %  8. 

The  county  commissioners  could  not  make 
their  adjudicalion  until  "after  the  hearing;** 
and  as  such  hearing  never  took  place,  their 
adjudication  made  in  June,  1871,  without 
notice  of  any  meeting  at  that  time,  or  any  ad- 
journment of  the  previous  meeting,  was  un- 
authorized by  law  and  void.  Fitenouiy  B.  B. 
Co.  V.  F\tehbarg,  121  Mass.  182. 

The  return  of  the  county  commissioners  or 
their  written  location,  was  made  July  23, 
1873,  more  than  two  years  after  the  view  and 
the  adjudication. 

Conceding  that '  'many  of  the  provisions  of  the 
statutes,  relative  to  the  laying  out  of  highways, 
are  directory  only,  and  that  a  failure  to  comply 
with  them  does  not  render  the  raoceedinss 
void,"  Commonwealth  t.  Boston  £  Lowtt  S. 
R.  Go.  13  Cush.  254,  the  forcing  objections 
affect  the  jurisdiction  of  the  county  commis- 
sioners and  so  axe  n(4  within  the  rule  laid 
down  in  these  cases.  See,  Brimnur  t.  BoOon, 
102  Mass.  19. 

Such  proceedings  are  not  "  according  to  the 
course  of  the  common  law."  Warner  v. 
Fhinklin  Oo.  181  Mass.  848. 

The  location  the  county  commissioners 
must  be  so  definite  that  an  engineer  can  apply 
it  to  the  soil  with  precision  and  certainty; 
otherwise  it  will  be  void.  Hinddey  v.  UatUng$, 
%  Pick.  162. 

The  appropriation  of  private  property  to  the 
pabiic  use,  which  is  one  of  the  highest  acts  of 
aovereign  power,  should  not  be  accompli^ed 
by  ambij^uous  or  uncertain  language.  The 
tn^nmption  is  in  favor  of  the  owner  of  the 
land,  and  any  act  done  by  public  autliority 
should  be  clear  and  intellimble.  Olovfr  v. 
BoOon,  14  Gray,  283,  883;  Wilton  v.  Lffnn, 
119  Mass.  174,  178;  Shelton  v.  Derby,  27  Conn. 
414;  StaU  v.  Bocd,  88  N.  H.  59. 

The  master's  conclusions  of  fact  npcm  this 
pohit,  made  from  ToIumiDotu  testimony  of  en- 
gineers and  surveyots,  not  reixnted,  have  sub- 
stantially the  weight  of  avemict  of  a  jury,  and 
will  not  be  revised  by  this  court  without  good 
reMoo.  Pratt  v.  Lamttm,  6  Allen,  457;  Trow 
y.Berri/.  113  Mass.  189;  NetDton  v.  BfOeer,  135 
Mass.  30;  RieJiarcU  v.  Todd,  127  Mass.  167. 

The  master  finds  that  the  lines  of  the  street 
"CsDoot  be  determined  with  accuracy  from 
the  location  alone,  that  the  plan  and  location 
do  not  agree,  and  that  the  two  are  irreconcil- 
able; the  location  and  plan  toeether  cannot  be 
applied  to  the  land."  Hinmey  v.  Haetingt,  3 
Pick.  162;  Jeffriet  v.  Stmmpaeot,  105  Mass.  685; 
Lewiiloa  v.  Co.  Comrt.  30  Me.  19;  Braintree  v. 
Oo.  Oomrt.  8  Cush.  646;  BeardOee  v.  Frmeh, 
7  Coon.  135. 

Assuming  that  the  plan  produced  is  the 
nine  as  the  one  designated  in  the  location  and 
i*  properly  referred  to  therdu,  it  cannot  be 
aUowed  to  contradict  or  vary  the  location,  but 
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only  to  explain  and  illustrate  it.  Haxen  v.  B.  A 
M.  R.  B.  Go.  2  Gray,  574;  Hayet  v.  S/iaekford,  8 
N.  H.  10;  WiUon  v.  Lynn,  110  Mass.  174,  178; 
WiUiamB  v.  BoHon  Water  Baaer  Oo.  184  Mass. 
406,  416;  PiakerUm  t.  B.  £  A.  R.  B.  Co.  109 
Mass.  527,  539. 

The  selectmen  and  the  highway  surveyor 
had  no  authority  to  commence  to  bufld  the  road 
without  a  vote  of  the  Town;  and  their  acts  could 
not  bind  tbeTown  or  avail  the  Town  as  a  defense 
inthiscase.  Toddv.  Ro^tley,%Al\ell^fi\.•,R^v. 
8eituate,  5  Allen,  120;  Clark  v.  RimtU,  116 
Mass.  455;  Keya  v.  Watford,  17  Pick.  273. 

As  against  so  inequitable  a  proposition  as 
taking  plaintiff's  land  without  a  hearing,  the 
doctnue  of  laches  should  not  be  applied  against 
the  plaintiff  with  severity;  especially  as  the 
defendant,  in  any  event,  will  not  be  placed  in 
any  worse  portion  than  that  of  having  to  pay 
for  the  land  taken,  as  provided  by  law.  Story, 
Eq.  Jur.  12th  ed.  §  1521  and  notes/  Bisp.  £q. 
Sd  ed.  g  260 ;  Miehoud  v.  Oirod,  i  How.  561 
(45  U.  S.,  bk.  11,  L.  ed.  1108);  GretUy  v.  Mtmt- 
ley.i  DeOex  &  J.  78. 

Where  the  location  of  the  way  is  not  dis- 
tinctiy  defined  in  die  location,  it  is  material 
upon  the  question  of  notice;  and  to  contend 
that  a  land  owner  must  wait  and  watch  for  two 
years,  to  find  out  whether  any  return  Is  to  be 
made,  and  then,  at  theendof  that  time,  impute 
to  him  laches  for  not  acting  before  in  the 
matter  is  hardly  in  accordance  with  natural 
justice,  and  suggests,  at  least,  the  question 
whether  a  court  of  equity  could  not,  imder  such 
circumstances,  grant  relief,  under  its  jurisdic- 
tion in  casesof  accident  or  mistake.  Bisp.  Eq. 
3d  ed.  g§  187-190;  Story,  Eq,  t2th  ed.  128, 180, 
note$,  and  §  140;  AUore  v.  Jemll  (04  U.  S.  bk. 
14.  L.  ed.  363);  WiRiam*  t.  Champion.  6  Ohki, 
169. 

Met»ra.  J.  B.  Ooodrieh  and  J.  J.  Snlli- 
van,  for  respondent: 

The  statement  of  the  size  of  the  angle  at 
"  B"  in  the  description  must  be  treated  as  a 
clerical  error  and  discarded,  and  all  difficulty 
disappears.  Wright  v,  Taleey,  8  Cush.  290 ; 
Henmawy.  Hunting,  1  Gray,  208. 

The  town  took  possession  of  the  land  covered 
by  the  location  within  the  time  required  by  law. 
P.  8.,  ch.  49,S  88. 

The  respondent  had  until  Februray  1, 1876, 
to  make  the  entry.  P.  S. ,  cb.49,  g  88;  Common- 
wealth T.  Ration  dsL.  R  B,Co.  12  Cush.  264. 

A  roedflc  vote  of  the  town  that  an  entry 
should  be  made, was  not  necessary;  an  entry  by 
the  proper  executive  officers  was  sufficient  Rut- 
land V.  Worcester  Oo.  20  Pick.  71. 

The  building  of  a  portion  of  the  highway  in 
1874,  with  the  other  acts  of  construction  re- 
ported by  the  master.were  presumably  subse- 
quently adopted  and  ratified  by  the  town.  The 
contrary  does  not  appear  from  the  master's  re- 
port certainly.  Thayer  v.  Boston,  19  Pick.  511 ; 
Hawkes  v.  (fharletnont,  107  Mass.  414, 
Immediately  upon  tiie  adjudication  that  the 

Eublic  convenience  and  necessity  required  the 
lying  out,  and  the  location  in  pursuance  of  it, 
the  luid  within  the  lines  of  the  street  as  located 
to  its  full  width  was  appropriated  to  the  pubUc 
use,  and  the  right  to  use  the  whole  of  it  as  a  high- 
way became  vested  in  the  public,  although  the 
ri^t  to  exercise  this  easement  was  suspended 
^until  after  February  1,  187^,^9  J^^(OR^le 
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tunity  to  occupants  of  abutting  land  to  remove 
their  fences,  etc.  Commonvealth  t.  Boston  <£ 
L.  R.  S.  Co.  12  Cush.  254. 

After  February  1,  1884,  it  became  the  duty 
of  the  town,  about  which  it  bad  no  option,  to 
remove  obstructions  from,  and  to  widen  and 
complete  tb»  way  as  ordered.  If  the  town  neg- 
lected within  a  reasonable  time  to  do  this,  it 
was  liable  to  indictment.  Nichols  v.  Salem,  14 
Orav,  490;  Colimi-n  v.  Eittridge,  181  Mass.  470. 

The  statute  makes  it  the  duty  of  the  surveyor 
of  highways  to  remove  all  obstructions  within 
the  limits  of  the  highway,  which  is  a  necessary 
part  of  the  processof  construction.  CoUmm  v. 
Kittridge,  tupra;  P.  8.,  ch.  53,  g§  6, 10. 

The  that  the  town  bad  not  completed  the 
conetructiOD  of  the  highway  by  February  1, 
1876,  or  within  the  time  allowed  by  the  commis- 
sioners' order,  did  not  deprive  the  town  of  the 
right  to  complete  the  highway  in  1882.  XiicTiolt 
V.  Salem,  mpra. 

In  case  the  town  does  not  complete  the  way 
as  ordered,  it  simply  becomes  the  duty  of  the 
countv  commissioners  to  see  that  it  is  com- 
pleted; the  town  is  not  thereby  reHeved  of  its 
duty  and  obligations  to  construct  the  way.  P. 
8.^h.  49  %  60. 

The  plaintiff,  at  any  rate,  cannot  legally  object 
to  the  construction  of  the  road,  by  the  town,  after 
the  time  within  which  it  was  ordered  to  con- 
struct it;  this  is  a  matter  that  concerns  the  town 
and  coun^  only.  Blake  v.  Oo.  Qmra.  tl4 
Mass.  688. 

Constructive  notice  is  sufficient  and  is  to  have 
the  force  and  effect  of  actual  notice.  Taylor  v. 
Co.  Comrs.  of  Hampden,  18  Pick.  809. 

Because  the  laying  out  includes  property  of 

{)lalntiff  is  not  of  itself  sufficient  to  set  aside  the 
ocation,  if  it  is  a  valid  one.  12  Gush,  supra. 

His  remedy  was  by  a  petition  for  a  jury  to 
assess  his  damages.  P.  S.,  ch.  49,  g  79;  14 
Gray,  490,  mpra. 

It  was  not  necessary  that  damages  should  be 
awurded,  or  that  his  name  or  the  names  of  other 
abuttors  should  appear  in  the  commissioDers' 
order.  North  Beading  v.  Co.  Comra.  7  Gray, 
109;  Monagte  T.  Oo.  Qmra.  of  Brittol,  8  Cush. 
860. 

If  the  commissioners  made  mistakes  In  their 
mode  of  proceeding,  or  failed  to  comply  with 
statutory  requirements,  this  cannot  be  taken  ad- 
vantage of  by  plaintiff  in  this  suit;  his  remedy 
is  by  certiorari.  Brimmer  v.  Boston,  102  Mass. 
19;  J'oAot-  v.  New  Bedford,  135  Mass,  162;  12 
Cush.  264,  mpra. 

The  plaintiff  cannot  complain,  as  it  does  not 
appear  that  he  paid  any  attention  to  the  notices 
given  by  the  commissioners,  and  consequently 
suffered  no  damages  on  account  of  their  not 
meeting,  if,  in  fact,  they  did  not  meet.  Ban- 
eoehy.  Boston,  1  Met.  122;  Butland  v.  Worces- 
ter Co.  Comrt.  20  Pick.  71. 

Commissioners  have  a  right  to  dispose  of  the 
question  of  adjudication  of  the  public  conven- 
ience and  necessity.at  a  meeting  subsequent  to 
the  meeting  for  the  purpose  of  viewing  the 
premises  and  hearing  the  parties.  Nev>  Marl' 
borough  V.  Co.  Comrs.  9  Met.  423. 

There  is  nothing  in  the  statute  or  in  the  rea- 
son of  the  thing  to  prevent  the  commissioners 
from  completing  the  laying  out  at  an  adjourned 
or  subsequent  meeting  ana  entering  it  of  rec- 
ord. Wettjporty.  Co.  Comrt.  9  Allen,  208. 
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Manv  of  the  statutory  reqairementa  relating 

to  the  laying  out  of  ways  are  merely  directory 
and  not  conditional,  and  a  failure  to  comply 
with  them  does  not  invalidate  such  laying  out 
Monterey  v.  Co.  Comrs.  of  Berkshire,  7  Cush. 
894;  Blake  v.  Co.  Comrs.  of  Norfolk,  114  Mass. 
688;  QmmonweaUA  v.  Bottoti  &  L.  J2.  R.  Co.^ 
ISCuah.  2M. 

The  location  which  the  county  commissiooen 
make  will  be  construed,  if  it  can  be,  in  such  a 
way  as  to  sustain  its  validity.  Boiart  v.  Plf- 
mouth,  100  Mass.  199. 

If  the  party  who  seeks  to  set  it  aside  has  no- 
reasonably  neglected  to  institute  proceedings 
after  be  Iras  had  notice  or  information,  no  mat- 
ter from  what  source,  sufficient  to  apprise  faim 
of  what  the  town  was  doing  and  might  reason- 
ably be  expected  to  do  in  reference  to  such 
location.  Fickford  v.  Lynn,  98  Mass.  491;  Bui- 
land  V.  Comrs.  80  Pick.  71;  Baneoek  v.  Bos- 
ton, 1  Met.  122 ;  Talor  T.  New  Bedford,  1&> 
Mass.  162. 

Uorton,  Ch.  J.,  delivered  the  opinion  or 
the  court: 

It  is  doubtful  whether  a  bill  of  this  charactff 
can  be  maintained  against  a  town ;  but  ihe 
parties  have  agreed  that  the  bill  may  be  re- 
garded and  treated  as  amended  so  as'  to  be  a 
bill  to  restrain  the  officers  and  agents  of  the  de- 
fendant Town  from  entering  upon  the  planiiiTs 
land  and  appropriating  It  for  a  highway.  Thus 
treating  it,  we  prefetred  to  consider  the  eve 
upon  its  merits. 

In  June,  1878,  the  county  commissioners, 
upon  the  petition  of  the  Town  of  WatertowD. 
relocated  Arsenal  Street  in  the  said  Town,  tbe 
location  including  in  the  highway  the  land  of 
the  plaintiff  which  is  in  dispute.  If  this  loca- 
tion was  valid,  the  plaintiff  cannot  maintain  bis 
suit.  He  objects,  mat  the  location  is  indefinite 
and  nnceitain. 

Looking  at  the  record  of  the  commiBsioDers, 
it  is  clear  that  they  intended  to  locate  and  de- 
scribe the  highway  according  to  a  plan  msde 
by  Joseph  Crafts,  which  is  referred  to  and  nude 
part  of  the  description.  If  the  plan  is  followed 
tiiere  is  no  difficulty  In  laying  out  the  way  on 
the  tend,  and  the  location  is  d^nite  and  certain. 

But  there  are  found  to  be  somediscrepandts 
between  the  description  and  the  plan,  so  that  tbe 
two  are  not  reconcilable.  For  mstancc:  by  the 
description,  the  southerly  line  starts  at  a  fixed 
point  H,  in  said  plan,  and  runs  two  hundred 
and  ninety-three  feet  and  forty -three  hundredtbs 
to  a  point  marked  B,  on  said  plan;  tbeoce  it 
turns  and  runs  eastwardly,  forming  an  angleof 
one  hundred  and  seventy  degrees  and  twen?- 
two  minutes  with  the  last  described  line,  two 
thousand  and  forty-nine  feet,  to  apointmartfd 
C,  on  said  plan;  thence  bv  other  lines  to  the 
points  marked  D  and  E,  on  the  plan.  If 
this  angle  is  to  be  regarded  as  controlling,  the 
line  from  point  B  will  not  strike  the  point  C. 
but  will  run  many  feet  to  the  south  of  it,  too. 
the  continued  lines  could  not  strike  the  points  D 
and  F.  Indeed  the  angle,  as  defined,  is  iocon- 
sistent  with  all  the  other  points  of  the  loottioc. 
and  is  also  inconsistent  with  the  purpose  which 
the  commissioners  had  in  view.  They  were  pot 
laying  out  a  new  highway,  but  were  definiar 
the  boundaries  of  and  locating  anew  an  old 
way.  If  the  angle  i8/fe]low«dL|I^  highway 
Digitized  by  kjOOQ iC 
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iri]]  in  a  few  rods  depart  entirely  from  the  old 
way  and  create  ft  new  road.  Looking  at  the 
wbole  record  it  is  clear  that  the  description  of 
the  angle  was  an  accidental  error. 

There  are  one  or  two  other  discrepancies  of  a 
^ilar  character.  But  it  has  been  held  that 
if,  taking  the  whole  location  together,  the  de- 
scription and  the  plan,  the  way  intended  can  be 
identifled,  and  constructed  on  the  ground,  with 
reasonable  certainty,  misdescriptions  will  not 
■void  or  vitiate  the  laying  out  of  the  way  any 
more  than  what  is  called  false  descriptions  in 
a  deed  will  avoid  the  deed.  Wrightv.  Tukeff,3 
Cash.  299;  SeTiAaw  v.  HunHng,  1  Gray,  208. 

In  this  case  it  is  clear  that  the  county  com- 
missioners  intended  in  describing  the  Imes  of 
the  way  to  follow  the  plan;  they  made  errors 
in  the  description,  but  taking  the  whole  record 
there  is  no  real  difficulty  in  ascertaining  the 
way  they  intended  to  lay  out.  The  record  it- 
aelf  furnishes  the  means  of  oorrecting  the  errors, 
and  we  are  of  opinion  that  the  discrepancies 
relied  on  by  the  plaintiiT  do  not  render  the  lo- 
cation Invuid. 

The  plaintiff  contends  that  the  location  is 
invalid  because  the  record  of  the  commission- 
ers does  not  show  that  there  was  sufficient  no- 
tice of  the  meeting  held  for  adjudicating  upon 
the  (pieation  of  the  common  convenience  and 
merits  of  the  way,  and  of  the  meeting  for  locat- 
ing  it.  Mere  objections  go  to  the  formality  and 
regularity  of  the  proceraings  and  record,  and 
do  not  affect  the  jurisdiction  of  the  commis- 
aonero.  It  has  been  repeatedly  held  that  their 
adjndications  cannot  be  impeached  collaterally 
tot  such  errors,  but  that  the  proper  remedy  is  a 
petition  for  certiorari,  upon  which  any  omis- 
rions  or  errora  of  form  may  be  cured  by  amend- 
ment, and  in  which  Uie  whole  proceedings  can 
be  questioned  if  the  errors  are  such  as  to  de- 
mand it.  RutUtTid -V,  County  Comrg.  Worcester, 
20  Pick.  71;  Brimmer  v.  Botton  102  Mass.  19; 
Bhke  V.  County  Comrt.  114  Mass.  588;  Taber 
v.  New  Bedford,  135  Mass.  163. 
_  Without  coDsidwing  whether  these  objec- 
tions would  be  of  any  avail  to  the  plaintiff  on 
t^iorari,  we  think  they  are  not  open  to  him 
(H)  these  proceedings. 

The  plaintiff  further  contends  that  the  loca- 
tion is  void  as  to  time  because  the  Town  did 
not  take  possession  for  the  piurpose  of  construct- 
ing the  way  withih  two  years  from  the  time 
when  it  haa  the  richt  to  t^e  such  possession. 
St.  1869,ch.  808;  P.  S.  chap.  44,  §  88. 

By  the  statutes,  "an  entry  for  the  purpose  of 
coDstmcting  any  part  of  the  laying  out  or 
alterations  shall  be  deemed  a  taUng  of  posses- 
sioD  of  all  the  land  intended  in  the  laying  out 
or  alterations  made  upon  the  same  petition." 

The  master  has  found  that  the  surveyor  of 
highways  of  the  Town,  by  order  of  the  select- 
men began  to  build  the  road  within  the  two 
yean,  imd  built  a  part  of  the  easterly  ptnlion 
thereof;  bat  that  the  Tonni  never  authonzed  by 
any  express  vote  specifically,  the  building  of 
the  wtnr  as  laid  out  by  the  county  commission- 
ers. The  executive  officers  of  the  Town  have 
flince  then  and  up  lp  the  time  this  bill  was 
filed,  provided  from  time  to  time  to  complete 
oUier  parts  of  the  way.  All  of  this  was  done 
with  uie  cognizance  of  ^Town.  At  a  meet- 
tog  of  the  Town  held  December  29,  1878,  the 
return  of  the  commliiaionerg  was  read  before 


the  Town,  and  the  selectmen  were  instructed 
to  obtain  estimates  of  the  cost  of  grading  the 
way  "according  to  the  instruction*  of  the 
county  commissioners  in  their  report  thereon 
and  to  report  to  the  Town  at  its  next  town 
meeting."  For  some  reason  they  did  not  re- 
port until  April,  1882,  when  it  was  "  voted  to 
grant  the  sum  of  $fi,000  to  be  expended  in  re- 
pairing the  street,  not  having  reference  to  set* 
tling  any  land  damages  for  widening  the  same 
If  any  should  arise  "  upon  the  location  for  the 
purpose  of  constructing  the  alterations,  by  the 
officers  and  agents  of  the  Town  acting  on  behalf 
of  the  Town.  The  alterations  were  made  upon 
the  petition  of  the  Town;  upon  Uie  retmm  of 
the  commissioners  it  was  the  duty  of  the  Town 
to  enter  upon  and  construct  it  according  to  the 
directions  of  the  return,  a  duty  which  it  could 
not  escape.  The  vote  of  December,  1873,  recog- 
nized tills  duty;  the  vote  of  1882  granted  money 
for  the  purpose  of  performing  uiis  duty.  Al- 
though there  has  not  been  any  formal  vote  di- 
recting the  completion  of  the  alterations  ac- 
cording to  the  orders  of  the  commissioners,  all 
the  factsof  thecase  show  that  the  Town  recog- 
nized their  duty  to  do  so  and  acquiesced  in  and 
approved  the  acts  of  its  officers  in  entering 
upon  and  constructing  the  way.  These  officers 
have  been  continuously  completing  the  road 
on  behalf  of  tbe  Town,  expending  the  money 
of  tbe  Town  and  there  is  nothing  to  show  that 
their  accounts  have  not  been  apiHoved  by  the 
Town. 

The  Town  does  not  repudiate  their  acts  and 
does  now  insist  and  alw^  has  insisted  that 
they  were  the  acts  of  the  Town. 

It  has  adopted  and  ratified  the  acts  as  the 
acts  of  the  Town. 

We  are  of  opinion  that  there  was  a  sufficient 
entry  for  the  purpose  of  construction  to  pre- 
vent the  location  over  the  plaintiff's  land  from 
being  avoided.  Upon  the  whole  case,  there- 
fore, we  are  of  opinion  that  the  plaintiff  can- 
not maintain  his  bill. 

BiU  di^mUted. 


COMMONWEALTH  of  Massachusetts 
e. 

William  HOGARTT  et  al. 

If  all  the  elements  of  the  clutr^e  con- 
tained in  an  indictment  are  well  sup- 
ported by  the  evidence,  a  conviction 
may  be  had.  although  it  appears  that 
another  offense  would  be  eq^oally  well 
shown  by  the  evidence.  This  rule  ap- 
plied to  an  indictment  under  a  statute 
which  defines  the  offense  of  ^^xalats  and 
being  present  as  a  spectator. 

(Soflolk  Decided  Fefaroarr  88,  ]88B.} 

ON  defendants'  exceptions.  Overruled. 
The  question  raised  by  the  bill  of  excep- 
tions is,  whether  the  offense  of  playing  an  un- 
lawful game  and  the  offense  of  being  present 
at  an  unlawful  game  are  distinct  and  s^rafte 
offenses  under  the  statut^jigitized  by  kjOO^C 
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The  Statute  of  1884  was  the  o^ig^nal  Act  re- 
garding the  matter  and  wasasfollows:  St.  1834, 
chap.  173.  "Upon  complaint  on  oath  by  any  per- 
son «  «  *  that  he  siupects,  or  hath  cause 
to  suspect,  that  any  house  or  oUier  building  is 
used  as  and  for  a  common  gaming  house,  for 
the  purpose  of  gaming  for  money,  and  that  any 
idle  ana  dissohite  person  or  persons  resort  to 
the  same,  with  that  design,  whether  the  names 
of  8ueb  person  or  persons  are  known  to  such 
complainant  or  not,  itshall  be  the  duty  of  such 
ustice  of  the  peace  to  issue  a  warrant  command- 
ne  the  sheriff  {andothns)  to  enter  Into  such 
building,  and  there  to  arrest  all  and  every  per- 
son who  shall  be  there  found  pbyingformoney 
or  otherwise,  and  the  keeper  or  keepers  of  Ihe 
same;  and  also  to  take  into  their  custody  alt  the 
materials  for  gaming  and  the  person  or  persons 
ao  arrested,  to  keep  so  that  the  same  may  be 
forthcoming  before  such  justice,  to  be  dealt 
with  and  disposed  of  accoraing  to  law. " 

No  speciflc  penalty  was  imposed  in  this  stat- 
ute. The  evident  purpose  was  the  suppression 
of  common  gaming  houses  as  public  nuisances, 
as  its  title  indicates.  At  this  time  the  Legisla- 
ture did  not  regard  mere  presence  at  a  game  as 
of  sufficient  magnitude  to  call  for  notice.  With- 
out such  enactment  as  to  them,  those  merely 
present  were  not  liable  to  punishment,  because 
mere  presence  was  not  enough  to  make  them 
principals,  which  they  must  have  been,  if  any- 
thing, since  the  gaming  itself  was  only  a  mis- 
demeanor; in  other  words,  mere  presence,  if 
the  gaming  itself  had  been  a  felonv,  would  not 
have  made  them  either  principals  m  the  second 
degree  or  accessories  before  the  fact.  The  above 
statute  became  in  substance,  R.  8.  ch.  60,  g  19. 

In  1857  another  statute  was  passed.  It  was  (in 
substance)  as  follows: 

St.  1857,  ch.  194,  ^  4:  "Such  jusUce  shall 
issue  a  warrant  commanding  the  sheriff  to  enter 
such  house  or  building.and  there  to  arrestall  per- 
sons who  shall  be  there  found  playing  for  money 
or  otherwise,or  aiding  or  abetting  those  playing 
for  money  or  otherwiiBe,andaIso  the  keepers  or 
owner  of  the  same;  and  to  keep  said  persons,  so 
that  they  may  be  forthcoming  before  such  jus- 
tice, to  be  dealt  with  according  to  law;  and  any 
person  who  shall  be  there  found  placing  for 
money  or  otherwise,  or  aiding  orabettmgUiose 
playing  for  money  or  otherwise,  shall  forfeit, 
for  every  such  offense,  a  sum  not  exceedingflf- 
ty  dollars,  to  the  use  of  the  city  or  town." 

The  main  point  of  interest  in  this  statute  is 
that  those  persons  aiding  and  abetting  were  ex- 
pressly declared  guilty;  but  so  they  were  be- 
fore the  statute  was  passed,  because  such  pres- 
ence and  action  combined  made  them  prindpal 
offenders  in  the  game  itself.  The  penalty  im- 
posed in  this  statute  on  aiders  and  abettors  fol- 
lowed this  principle,  for  it  was  the  same  as  that 
imposed  on  the  players  themselves. 

Meart.  H<»ratio  E.  Swaie^  and  Geo. 
R.  Swasey,  for  defendants. 

It  is  quite  well  established  in  this  Common- 
wealth that  mere  gaming  is  not  a  crime.  But 
gaming  in  certain  public  places  is:  P.  S.  ch.  99, 
^  4;  also  the  winning  of  money  or  goods  to  the 
value  of  $6  or  more,  at  one  time  of  sttting;  Id. 
^8j^o  *  gaining  house,  and  playing 

But  apart  from  such  provtsionB  it  is  not  a 
crime  to  merely  game.  1  Biah.  Cr.  L.  504, 
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1185;  CommonwMith  v.  8tahl,l  Allen,804;  8am 
V.  TUton,  8  Met.  233. 

Up  to  the  Statute  of  1867.  ch.  194,  g  4,  it  is 
clear  that  the  Legislature  {ntended  to  punish 
only  those  who  were  technically  guilty  as  prin- 
dmls,  on  common-law  prindples. 

In  0.  8.  ch.  %  8,  the  provisions  relative  to 
those  present  aiding  and  abetting  were  omitted. 

In  1889,  a  statute  was  passed  which  went  be- 
yond the  Statute  of  1857,  and  which  first  made 
It  a  crime  to  be  present,  although  nothing  else 
was  done.   It  was  as  follows: 

St.  1869,  ch.  864,  ^  1.  "The  provisions  of  § 
8,  ch.  85,  Geo.  Stats.,  diall^ply  to  all  persons 
who  are  found  present  at  any  game  or  spnt 
played  for  money  or  other  tlung  of  value,  at  a 
common  gaminghouse;  and  such  pexsonsm^ 
be  arrested  and  punished  in  like  manner  as  per- 
sons there  found  playing." 

P.  S  .  ch.  90,  §  10,  omitted  the  penalty  im- 
posed upon  those  present,  and  reads  as  follows: 

P.  8.  ch.  99.  S  10.  •  •  •  "And  thereto 
arrest  all  persons  who  are  there  found  playing. 
*  *  *  And  all  persons  who  are  found  present 
at  any  game  or  sport  there  played  for  money, 
or  other  thing  of  value.  *  •  •  And  to  keep 
said  [kersons  and  implements  so  that  they  may 
be  forthcoming  *  •  *  to  be  dewt 
with  according  to  law;  and  whoever  is  there 
found  playing  shall  forfeitfor  every  such  of- 
fense, a  sum  not  exceeding  $50."  But  this 
omission  was  supplied  by  St.  1883,  ch.  180. 

Mr.  Harvey  N.  Shepard.  As^.  Attji- 
Oen.,  for  Commonwealth: 

The  ruling  of  the  court  was  correct.  Section 
10  ch.  99,  P.  S. ,  under  which  the  comphunt  id 
this  case  was  found,  was  amended  by  ch.  130, 
Acts  of  1888,  so  that  whoever  is  fouud  there,  hi 
a  gaming  house,  so  playing  or  so  preaoit  sluU, 
etc.,  thereby  making  toe  oeing  present  at  w 
playing  at  a  game  prohibited  by  statutes,  one 
offense.  Cmnmontoeulth  v.  Doian,  131  Haas. 
874;  Borne  v.  AUdnM,  186  Mass.  160. 

O.  AUeo,  J.,  delivered  the  opinion  of  the 

court: 

The  history  of  the  legislation,  as  given  upon 
the  defendants'  brief,  sulSciently  shows  that 
the  offenses  of  playing  an  unlawf  lu  game  are  not 
in  all  cases  to  be  treated  as  identical,  but  that 
they  may  be  distinct  and  separate  offenses.  St. 
1884,  ch.  173;  R.  8.  ch.  50.  19;  St.  1857,  ch. 
194,  §  4;  G.  S.  ch.  85,  g  8:  St.  1860.  ch.  864.  § 
1;  P.  B.  ch.  99,  %  10;  St.  1888,  ch.  ISO. 

There  may  be  such  a  state  of  facts  that  either 
offense  would  cot  be  proved  by  evidence  which 
would  be  sufiBdent  to  prove  the  other.  Forex- 
ample:  if  one  were  indicted  for  being  presoit, 
ana  the  evidence  showed  that  he  prociu^  the 
game  to  be  played  by  others  in  his  absoice,  the 
charge  would  fail,  althougti  he  mteht  be  coo- 
victed  of  actual  playing,  dneeinmudemeanon 
all  are  to  be  treated  as  prindpals.  So,  on  the 
other  hand,  if  one  were  mdicted  for  playing  ud 
the  evidence  showed  that  he  was  merely  pres- 
ent as  a  voluntaiy  spectator  in  no  way  p^tid- 
pating  in  or  aiding  or  encouraging  the  nme, 
the  charge  would  fail,  although  he  micht  be 
convicted  of  being  present.  It  does  not  loUow 
from  this  that  a  persm  would  be  guilty  of  two 
separate  offenses  who  should  be  tnesent  at  an 
muawfulgame,  and  actuidhE  take  part  in  it.  It 
may  weU'be  qfj^^^^i^f^^f^^^ 
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ture  jntended  to  provide  a  double  punishmeiit 
in  such  case,  or  wbeUier  an  indictment  would 
be  bad  for  duplicity,  which  should  charge  in 
one  count  the  being  present  and  playing  as 
part  of  one  continuous  act.  See,C0mmonw^iIth 
T.  Eaton.  15  Pick.  278;  Same  v.  Niehoh.  10  Al- 
len, 199;  Same-v.  Brown,  14  Grar,  430. 

Still  less  does  it  follow  that  the  defendants 
could  not  be  convicted  of  being  present  upon 
evidence  showing  that  they  were  also  playing. 
In  such  case,  theu"  acts  being  simultaneous,  the 
Oovemment  may  well  elect  upon  which  charge 
it  will  proceed.  If  the  d^endants  were  act- 
nally  playing,  that  fact  only  shows  that  lees  was 
changed  aga&ist  the  defendants  than  might 
profieriy  have  been  charged,  if  the  Government 
was  confident  of  being  able  to  prove  the  fact. 
It  fltUl  remains  true  t^t  upon  the  evidence  they 
were  guilty  of  everything  that  was  charged 
against  them,aQd  it  is  not  for  them  to  object  that 
their  offense  had  in  it  another  element  which 
might  bSTe  been  charged  and  which  was  of  a 
somewhat  graver  character.  In  this  Common- 
wealth it  has  often  been  held  that  if  all  the  ele- 
moitB  of  the  charse  which  are  contained  in  the 
indictment  are  well  supported  by  the  evidence 
a  conviction  may  be  bad,  although  it  appears 
tiiat  another  onenae  would  be  equally  well 
shown  by  the  evidence,  uid  the  pcnsible  diffl- 
cuhy  of  procuring  a  conviction  ifthe  rule  were 
otherwise,  was  clearly  pointed  out  Mr.  Ju»- 
tiee  Dewey  in  CommotttDwUh  v.  Menkefi  Cosh. 
181,18«.  187.  %(saa\ao.(hmmon,'aealth-7.Burke, 
14  Gray,  100;  Same  v.  Bakeman,  105  Mass.  58; 
8amev.  Walker,  108 /d.  809, 814;  iSomtf  v.i)»tn, 
100  Id.  849. 

Eeceptioni  overruled. 


Lewis  COWLES 
t. 

Sarah  A.  DICKINSON  and 
Edmund  N.  Dickinson 

1.  The  sale  under  execution,  following 
upon  an  attachment,  of  "the  real  estate, 
and  all  right,  title  or  interest,  "of  the  de- 
fendant in  execution,  is  not  rendered 
invmlid  by  the  oounion  to  attach, 
levy  and  'sell,  as  such,  the  defendant's 
equity  of  redemption  from  an  out- 
standing mortgage  upon  the  premises. 

3.  Tne  interest  of  the  mortgagor  in  the 
mortgaged  premises,  the  eqnl^  of  re- 
demption, im  a  lenl  estate*  and  the 
purchaser  of  his  Imerest  can  maintain 
a  real  action  for  the  premises. 

(Hampahlre  Decided  January  6.1888.) 

ON  report  from  the  Hampshire  Superior 
Court.   Judgment  for  demandant. 
This  was  a  writ  of  entry  to  try  the  title  to  a 
b«et  of  land  situated  in  Amherst. 

It  appeared  that  the  land  was  conveyed  by 
E.N.I>ickiDBon,  through  one  Pesse,  to  Sarah  A. 
Dickinson,  his  wife,  by  a  conveyance  which  it 
was  claimed  was  fraudulent  as  against  Dick- 
inson's creditors.  This  conveyance  Was  com- 
peted by  deed  acknowledged  on  May  11,  1883, 
sad  recorded,  one  on  the  13th,  and  the  other 
on  the  18th  of  the  same  month. 
It  appeared  that  Sanh  A.  Dickinsoa  mort- 
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gaged  the  premises  to  L.  D.  Hills  for  $1,500, 
by  deed  dated  April  32,  1884,  and  acknowl- 
edged and  recorded  on  the  same  day,  and 
there  was  evidence  tending  to  show  ttuit  Hills 
paid  the  consideration  to  Sarah  A.  Dickinson, 
and  it  was  not  clamed  by  the  demandant  that 
there  was  any  knowledge  by  or  notice  to  HiUs 
of  any  fraud  in  the  conveyance  from  E.  N. 
Dickinson,  or  of  any  defect  in  the  title. 

The  premises  were  attached  by.  special  at- 
tachment as  the  property  of  E.  N.  Dickinson, 
on  a  writ  in  favor  of  Lewis  Cowles  aeainst 
Dickinson,  dated  April  34, 1884.  The  lUUch- 
ment  was  made  April  34,  at  6:30  P.M.  and  was 
recorded  on  the  35th. 

Judgment  in  |748.48  was  recovered  on  said 
suit,  Nov.  8,  1884.  Execution  issued  thereon 
on  the  18th  of  the  same  month,  and  by  virtue 
of  said  execution  G.  B.  Gallond,  a  deputy  sher- 
iff, sold  said  premises  at  auction  in  Amherst,  on 
January  38,  1885,  to  Lewis  Cowles  for  the  sum 
of  9785.10. 

Mid  premises  were  conveyed  by  Gallond  to 
Cowles  by  sheriff's  deed,  dated  and  acknowl- 
edged January  29, 1885,  and  recorded  on  Feb- 
ruary 12,  1886. 

The  tenants  claimed  and  asked  the  court  to 
rule  that  the  demandant  is  not  entitled  to  re- 
cover  because  of  the  insufBciency  of  the  attach- 
ment, levy  and  sale,  because  of  the  foilure  of 
the  demandant  to  attach,  levy  and  sell  assuch, 
the  right  to  redeem  said  premises  from  the 
mortgage  to  Hills. 

The  coiurt  refused  so  to  rule,  and  found  as  h 
fact  that  the  conveyance  by  E,  N.  Dickinson 
was  fraudulent  as  against  his  creditors;  gave 
judgment  for  the  demandant  and  raported  the 
the  case  to  the  bu]neme  Judicial  Court 

Meatn.  W.  TTn«>ii«  and  F.  E.  Paige,  for 
demandant. 

An  attachment  of  all  the  right,  title  and  in- 
terest of  the  debtor  In  any  laud  in  a  given  tow  n 
or  county,  is  the  usual  form  of  attachment, 
and  creates  a  Hen  upon  all  bis  real  estate  with- 
in the  town  or  county.  Taylor  v.  Mixter,  11 
Pick.  841;  Dennit  v.  Sayle*,  11  Met.  235. 

And  this  was  sufficient  to  hold  real  estate 
fraudulently  conveyed  by  debtor  by  deed  duly 
recorded,  prior  to  the  passage  of  tlie  Statutes  of 
1844  and  1845.    Pratt  v.  Wheeler,  6  Gray,  530. 

A  levy  on  an  equity  of  redemption  carries 
no  odier  legal  interest  which  the  debtor  may 
have  in  the  land,  and  such  levy  is  void  unless 
a  right  ot  redemption  existed  at  the  time  of 
thelevy.  Lafiin  v.  Crotby,  99  Mass.  446;  QarA- 
ner  v.  BarruB,  106  Mass.  606;  and  cases  therein 
cited. 

A  levy  by  extent  upon  the  land  of  a  debtor 
as  an  estate  in  fee  simple,  unincumbered,  con- 
veys whatever  interest  the  debtor  has  in  the 
land,  although  it  be  an  equity  of  redemption  or 
some  other  estate  lees  than  uie  fee.  White  v. 
Bond,  16  Mass.  400;  Mechanics  Bank  v.  Will- 
iams. 17  Pick.  4S8;  Boot  v.  ColUm,  1  Met.  845; 
Caetley.  Palmer,  6  Allen,  401;  Pettee  v.  Pep- 
pard,  135  Mass.,  66. 

Chapter  188  of  Laws  of  1874  provides  a  nete 
met/wd  of  levying  upon  an  estate  In  fee  simple, 
but  does  not  change  the  effect  thereof. 

Had  the  sale  been  of  an  equity  of  redemp- 
tion, the  right  of  the  creditor  or  purchaser  to 
contest  the  mortgage  would  be  bwred.  RufteU 
T.  Dwfl^y,  8Met  147.  Digitized  bykjOOQlC 

258 


614 


New  Enqlaitd  Rspobtbb — Sup.  Ct.  of  MAfWACHUBETTB.  Jak., 


Under  the  Statute  of  1874,  chapter  188,  the 
right.title  and  interest  of  a  debtor  in  land  may  be 
sold  on  execution,  and  such  sale  wilt  pass  such 
estate  as  the  debtor  had  at  the  time  of  l^e  attach- 
ment.   Woodward  v.  SartweU,  1S9  Sfass..  310. 

Such  a  description  in  an  extent  would  have 
the  same  effect.  AtJciru  v.  Bean,  14  Mass.,  408. 

Mr.  J.  J.  Cooper,  for  t«nant«: 

The  mode  of  levying  the  execution  depends 
upon  the  nature  of  the  debtor's  interest  at  the 
time  of  bej^nning  the  levy.  Oardner  v.  Bamee, 
106  Mass.,  505;  Gapen  v.  Doty,  18  Allen,  262, 
S65;  I'Veeman  v.  M'Qaw,  15  Pick.  83. 

As  the  mortgage  to  L.  D.  Hills  (a  bona  fide 
purchaser  for  good  consideration  without 
knowledge  of  the  fraud)  is  valid,  Qreen  v. 
Tanner,  8  Met.  411;  Morae  v.  Aldrieh,  180 
Ma»3.  578,  and  the  same  was  recorded  two 
days  before  Cowles'  attachment  and  existed  at 
at  time  of  levy,  the  entire  interest  <tf  the  judg- 
ment debtor,  E.  K.  Dickinson,  at  the  time  of 
beginnii^said  levy,  was  the  right  in  equity  to 
redeem  the  (oemnes  from  said  Hill's  mortgage, 
and  should  have  been  sold  as  such.  Webater  v. 
Fogter,  15  Gray,  82;  Peax  v.  Bancroft.  5  Met. 
»0;  IdtchjielJ  v.  Cudieorth,  16  Pick.  23,  37; 
Pern/  t.  Hayward,  13  Cush.  344.  360;  Howard 
V.  mamr,  5  Allen,  330. 

It  is  immaterial  what  right  of  curtesy  initi- 
ate exists,  as  it,  like  dower,  is  not  liable  to  exe- 
cution and  levy.  Staples  v.  Brown,  18  Allen 
64. 

Under  Pub.  Stats,  ch.  172,  §  37,  the  creditor 
Cowles  could  elect  to  levy  upon  the  debtor's  in- 
terest either  by  set-off  or  liy  sale.  He  preferred 
the  latter,  and  Is  bound  to  conform  to  the  requi- 
sites of  sale,  not  extent. 

The  creditor  might  be  allowed  to  extend  upon 
the  mortgaged  estate  without  regard  to  the  in- 
cumbrance, because  such  lev^-  is  a  kind  of  stat- 
utory conveyance  from  the  debtor  to  the  credi^ 
or.    Bafeer  v.  Baker,  126  Mass.  7.  9. 

A  right  to  redeem  a  mortgage  is  a  speciflc 
and  distinct  l^al  interestand  must  be  regarded 
as  an  entire  subject  or  r«>  in  all  proceedings 
where  derivative  rights  are  to  be  created  under 
it  by  sale  on  execution,  W^$ter  v.  Foater,  tu- 
pra. 

A  sale  is  made  at  what  a  purchaser  will  give; 
is  necessarily  influenced  by  the  existence  of 
prior  incumbrances  and  ia  entirely  distinguish- 
able from  cases  of  levy  by  set-off.  Paue  t. 
Bancroft,  supra. 

Had  the  creditor  sold  an  equity,  a  purchaser 
at  the  sale  could  not  deny  the  validity  of  Hill's 
mortgage.  Bumli  v.  Dudley,  8  Met.  147.  To 
admit  its  validity  and  refuse  thus  to  sell  was 
good  faith  neither  to  mortgagee,  purchaser  nor 
debtor. 

The  Statute  of  1874,  ch.  188,  prior  to  which 
no  interest  in  land  but  rights  of  redemption 
could  be  sold  on  execution,  only  extended  this 
method  of  levy  to  other  interests;  it  made  no 
change  in  regard  to  the  sale  of  equities  of  re- 
demption. Mansfield  v.  Dyer,  138  Mass.  374; 
and  no  case  seems  to  decide  that  when  the 
debtor's  entire  interwt  in  auequity  ceases  and  the 
creditor  elects  to  levy,  by  sale,  he  can  describe 
that  equity  as  "the  real  estate  and  all  right,  title 
and  interest  ta  the  same." 

The  demandant  Cowles,  on  the  evidence, 
concedes  that  he  is  entitled,  not  to  a  fee  but  to 
an  equity;  such  evidence  does  not  sustain  his 
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action,  Breed  v.  Othorne,  113  Mass.  318;  Nu- 
gent V.  Cloon,  117  Mass.  219;  Bajfmond  v.  Bal- 
den, 2  Cush.  264,  and  this  point  ia  properly  be- 
fore the  court.   Sater  v.  Sawttm,  1  mat.  4S0. 

Devens,      delivered  the  opinion  of  the 

court: 

At  the  time  of  the  levr  by  the  sheriff  upon 
the  demanded  premises,  by  sale  thereof,  there 
was  a  valid  mortgage  thereon.  The  ahoiff 
offered  for  sale  and  sold  "The  real  estate,  and 
right,  tiUe  and  interest  in  the  same  that  said 
Edmund  N.  Dickinson  had  on  the  34th  day 
of  April,  1884."  Tbe  record  title  was  in  the 
name  of  Sarah  A.  Dickinson,  and  the  convey- 
ance to  her  by  Edmund  N.  Dickinson  was 
claimed  to  be  fraudulent  as  against  his  credit- 
ors. 

The  tenant  requested  the  Judge  to  rule:  that 
the  demandant  was  not  entitled  to  recover  be- 
cause of  the  Insufficiency  of  the  attachment, 
levy  and  sale,  by  reason  "of  the  failure  of  tbe 
demandant  to  attach,  levy  and  sell,  as  such, 
the  right  to  redeem  said  premises  from  said 
mortgage,"  which  was  to  one  Hills. 

Notwithstanding  the  provision  for  the  sale 
of  the  equity  of  redemption  in  mortgaged  lands, 
on  execution,  it  has  long  been  settled  that  a 
mortgaged  estate  may  be  levied  upon  and  set 
off  by  metes  and  bounds  in  the  same  manner 
as  if  it  were  not  so  incumbered;  provided  the 
creditor  is  contented  to  take  it  subject  to 
the  incumbrance,  no  deduction  being  made  on 
account  of  its  existence,  but  the  entire  estate 
being  appraised  and  set  off  at  its  full  valuation 
towards  the  satisfitction  of  tbe  execution. 
White  v.  Bond.  16  Mass.  400;  BOtee  v.  Ftp- 
pard,  125  Mass.  66. 

Such  a  course  might  sometimes  be  conven- 
iently adopted  when  the  execution  creditorbe- 
lieved  the  mortgage  to  have  been  paid  or.  for 
any  other  reason,  desired  to  contest  its  validity. 
By  making  a  sale  of  the  equity  of  redemption, 
ttie  validity  of  the  mortgage  would  be  con- 
ceded, and  the  creditor  or  purchaser  could  not 
contest  it,  as  he  had  purchased  subject  to  it 
B,umU  V.  DudUy,  8  Met.  147.  He  could  not 
claim  an  estate  or  interest  larger  than  that 
which  he  had  purchased.  If  a  levy  was  made 
upon  an  estate  as  if  unincumbered,  and  the 
mortgage  proved  to  be  vidid,  there  was  no 
reason  why  the  levy  should  not  be  good  for  such 
estate  or  interest  as  the  debtor  had  at  tbe  time 
therein.  The  debtor  was  the  gainer  to  the 
amotmt  of  the  mortgage,  by  reason  of  the  fact 
that  its  value  had  not  been  deducted,  and 
could  have  no  possible  ground  of  complaint. 

By  the  Pub.  Stats,  ch.  173,  ti  27,  St.  1874,  ch. 
18Slj  the  ri^ht  which  had  long  existed  to 
sell  the  eqmty  of  redemption  in  mortga^ 
lands  was  extended.  In  favor  erf  any  creditor 
where  the  land  itself  was  taken  to  satisfy  bis 
execution,  and  such  land  might  be  sold  "ra  like 
manner  as  tbe  ri&^t  to  redeem  mortgaged  lands 
is  now  sold."  "The  land  itself  may  be  con- 
veyed," says  Mr.  Justice  Endicott,  "Or  the 
right,  title  and  interest  of  the  debtor  in  tbe 
same  may  be  conveyed;  and  if  the  latter  form 
of  deed  is  used  by  theof&cer,  such  estate  as  the 
debtor  bad  in  the  premises  at  the  time  of  the 
attadunent  would  pass."  Woodxwd  v 
twU.  130  Mass.  310.  _  , 

In  the  case  at  be^,^  j^^^OW  " 
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real  eatate,  and  all  ri^t,  title  or  Interest  in  the 
same,"  to  be  sold.  He  recognized  tn  no  way 
the  existence  of  the  mortgage.  If  it  has  prorea 
a  vaKd  security,  it  is  the  loss  of  the  purchaser 
and  not  of  the  debtor,  whose  property  has  been 
dealt  with  in  the  sale  as  if  it  were  uaincura- 
Ixred.  A  levy  by  sale  of  an  estate  and  of  the 
debtor's  interlBat  therein,  with  no  allowance 
tor  or  notice  taken  of  iucunibrances,  should 
certainly  convey  all  the  interest  the  debtor  has, 
as  completely  as  if  there  had  been  a  levy  by 
<xtent.  Woodward  v.  SartweU.  vbi  gupra; 
BeU  V.  Waish,  130  Mass.  168. 

The  tenant  further  contends  that,  as  the  de- 
mandaat  must  concede,  upon  the  case  as  it  now 
appears,  that  he  is  entitled  only  to  on  equity 
of  redemptitm,  his  evidence  will  not  sustain 
this  action,  which  is  a  writ  of  entry. 

No  such  point  WBB  made  at  the  trial,  but  the 
tenant's  position  is  that,  where  an  objection  to 
the  plaintiff's  recovery  appears  which  cannot  be 
removed  by  furiher  proof , the  court  will  treat  the 
ot^ection  as  open.  Si<tterv.Saio»em,lMct^BO. 

Without  discussinK  this,  U  the  tenant  is 
'Entitled  to  the  benefit  of  a  hearing  upon  his 
contention,  it  is  one  that  cannot  oe  success- 
fully maintained.  The  demandant  in  a  real  ac- 
tion must  recover,  indeed,  on  a  legal  and  not  a 
merely  equitable  title.  Baymond  v.  Holden,  2 
<hiah.384;Ptec*»niv.3for«fi«tt,188Ma8S. 301,808. 

The  interest  of  a  mortgagor  is  regardeid  as 
a  legal  estate,  although  termed  an  equity  of 
redfXDption.  As  between  the  mortgagor  and 
mortgagee,  and  so  far  as  is  necessary  to 
give  emect  to  the  mortgage  as  a  security 
for  the  performance  of  the  cooditiOD,  it  is 
considered  a  conveyance  in  fee;  but  for  all 
other  purposes  the  mortgage  Is  treated  as  a  mere 
charge  or  incumbrance  which  does  not  devest 
the  estate  of  the  mortgagor.  He  is  seised  so 
th^  be  can  convey  subjMst  to  it;  he  may  make 
a  seoood  mortgage;  his  estate  may  be  attached 
and  levied  upon;  it  is  subject  to  dower  or  cur- 
te^;tlie  mortgagor  may  devise  or  lease  it;  and 
generally  he  has  all  the  rights  of  an  owner,  ex- 
cept so  far  as  is  necessary  to  give  effect  to  the 
mortgage.     TVhite  v.  miitnejf,  3  Met.  81. 

hiWiUini/ton  v.  Oaie,  7  Moss.  188,  it  was  held 
Uiat  the  purchaser  of  an  equity  of  redemption, 
sold  by  uie  sberilT  on  execution,  pursuant  to 
the  Statute  of  1798,  chap.  76, obtains  by  such  sale 
a  legal  seiaiu  of  the  land,  and  may  maintain  a 
real  action  against  any  stranger,  unless  such 
stnoKer  had  in  fact  disiieiBed  the  mortgagor  l>e- 
f  ore  uic  sale  of  the  equity.  His  claim  Is  subject 
to  that  of  the  mortgagee  or  his  assigns,  should 
they  enter.  In  Stww  v.  Stevetu,  15  Mass.  278, 
it  is  said  hy  ChitfJvttiee  Paxker,  that  an  equity 
of  redemption  is  in  fact  alwal  ratate,  "against 
an  but  the  mortgagee  and  those  holding  under 
him.  For  he  that  is  seised  of  it  may  maintain 
hi£  writ  of  entry,  or  his  action  of  trespass, 
against  any  stranger." 

Judgment  for  the  demandant. 


Orin  M.  TALBOT 

CITY  OF  TAUNTON. 

1.  A  point  not  broueht  to  the  attention 
of  the  eonrt  at  the  trial  cannot  be  raised 
here  (or  the  first  time. 

J1A88. 


3.  Where  a  «tr«et  in  a  city  was  laid  out 
and  BAcepted  bjr  the  ei^*  It  will  be  pr*> 
■amed,  in  the  absenoe  of  evidence  to  the 
contrary,  that  the  city  conneil  did  all 
required  by  the  statutes  in  the  prem- 
isee. 

3.  In  an  action  against  a  city,  for  injury 
to  an  omnibus,  by  defoet  In  a  atreet* 
the  qneation  whether,  at  the  time  of 

the  injuiy,  the  plaintiff  was  in  the 
exercise  or  dae  care,  ia  one  of  fact  for 
the  jury  and  not  one  of  law  for  the 

court. 

4.  Where  the  passage  way  of  a  street  under 
a  bridge  in  a  city  was  so  low  as  to  ren- 
der travel  unsafe,  and  it  was  proved  that 
the  fp*»de  of  the.  street  under  the 
bridi^  could  be  loweredi  the  court 
could  not  be  required  to  rule,  as  matter 
of  law,  that  the  city  could  not  have  re- 
moved the  defect  by  the  use  of  ordinary 
care. 

(Bristol— Dedded  Januair  11, 1886.) 

ON  defendant's  exceptions.  Omruled. 
Action  for  damages  for  an  injury  to  plaint- 
iff's omnibus,  through  a  defect  in  a  public  street 
which  the  defendant  was  bound  to  keep  in  re- 
pair. 

The  questions  presented  by  the  exceptions  are 
stated  in  the  opinion. 

Mr.  F.  V.  I'HsUer,  for  defendant: 

Does  the  evidence  reported  show  flut  the 
plaintiff  was  in  the  exerrase  of  due  care? 

Whether,  upon  the  facts  proved,  there  is  any 
evidence  tendiDg  to  establish  it  is  a  quesdofl  of 
law  to  be  decided  by  the  court.  Gitman  v. 
Deerjkld,  15  Gray,  580. 

The  plaintiff  must  show  aflirmatively  that  he 
was  in  the  exercise  of  due  cm.  Adam*  v.  Car- 
lisle.  21  Pick.  149. 

The  alleged  defect  having  been  created  1^  au- 
thority of  Taw  and  the  bridge  having  been  duly 
located,  it  is  not  such  a  defect  that  the  de- 
fendant could  have  removed  by  the  use  of 
ordinary  care,  and  is  not  one  for  which  it 
is  liable.  Toung  v.  Yarmouth.  9  Gray,  886; 
Wii»on  V.  Boston.  117  Mass.  511;  WJieeler  v. 
Worcettcr,  10  Allen,  604;  Sawyer  v.  Northfdd, 
7  Cush.  490;  White  v.  Quiney,  97  Mass.  480; 
Vinal  V.  Dorehetter,  7  Gray,  421. 

Otherwise,  if  the  agents  of  the  defendant 
could  have  lawfully  removed  the  defect  i>raJks 
V.  Lowm,  18  Met.  393;  v.  BurlingMon,  86 
Vt.  521. 

The  City  is  not  rendered  liable  by  Its  accept- 
ance of  the  street  in  1870,  nor  by  the  acts  of  its 
highway  department  in  filling  up  said  street 
The  mayor  and  aldermen  are  not  Ae  uents  of 
the  City  for  any  such  purpose.  Wheeler  v. 
Worce^r,  mpra. 

Where  the  wronrful  act  of  a  third  party  con- 
tributes to  the  accment,  the  city  is  not  liable. 
Vinal  y.Darcheater.mpra;  Kidder  v.  Dumtahk, 
7  Gray.  104;  Lyon$v.  BrooHine,  119  Mass.  491. 

The  remedy,  if  any,  is  against  the  wrong  doer 
or  the  one  who  maintains  the  nuisance.  2  Dill. 
Mun.  Corp.  §§  660,  708;  St^mn  v.  IP^axon,  19 
Kcfc.  152;  &iite  V.  Burlington,  aupra. 

The  street  was  never  le^l^  laid  out.  There 
should  have  been  an  apphcation  by  the  City  to 
the  county  commissioners.  G.  8.  cnapT  68^499] 

Jtfr.  I*.  B.  White,  for  plamtiff.  ^*^Jv?gl 
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Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  case  finds  that  Fourth  Street,  within  the 
UmitB  of  which  the  injury  to  Uie  plaintiff's  om- 
nibus happened,  was  a  public  highway  which 
the  defenoant  City  was  bound  to  keep  in  re- 
pair, and  that  the  same  was  laid  out  and  accepted 
as  a  public  highway,  by  the  city  council  of 
Taunton,  December  14,  1870.  After  the  evi- 
dence was  closed  the  defendant  asked  the  court 
to  rule  that  upon  the  evidence  the  plaintiff  could 
not  recover.  It  is  now  claimed  that  the  street 
was  not  legally  laid  out;  that  under  the  statute 
then  in  force,  R.  S.  cb.  33,  ^  69,  the  mayor 
and  aldermen,  before  laying  out  a  way  across  a 
nllroad,Bbould  apply  to  the  county  commission- 
ers for  permission  to  do  so;  and  that,  after  cer- 
tain proceedings  by  the  commissioners,  they 
might  authorize  the  mayor  and  aldermen  to  lay 
out  the  way,  etc.  Inasmuch  as  it  appears  from 
the  bill  of  exceptions  that  Fouith  Street  waa  a 
public  highway  which  the  City  was  bound  to 
keep  in  repair,  and  as  the  point  now  raised  was 
not  brought  to  the  attention  of  the  court  at  the 
trial,  it  is  too  late  to  raise  the  question  here  for 
the  first  time.  In  addition:  as  this  street  was 
laid  out  and  accepted  by  the  City,  in  the  ab- 
sence of  evidence  to  the  contrary,  we  are  to  pre- 
sume that  the  ci^  council  did  all  required  by 
the  statutes  to  properly  lay  out  tJie  highway. 

The  defendant  contends,  upon  the  evidence, 
that  the  plaintiff  has  failed  to  show  that  at  the 
time  of  the  injury  be  was  in  the  exercise  of  due 
care.  We  thmk  that  the  court  should  not  de- 
termine this  question,  as  a  matter  of  law,  and 
that  it  was  properly  left  to  the  jury.  The  facts 
that  the  driver  had  never  before  been  upon  this 
street  with  the  omnibus;  that  the  night  was 
quite  dark,  alt^ugh  not  so  dark  but  that  be 
could  see  the  bridge  as  he  approached  it;  that 
the  omnibus  was  loaded  with  passengers,  with 
some  of  whom  he  was  talking;  that  he  paid  no 
attention  to  the  bridge;  that  ne  was  driving  in 
tiie  middle  of  the  street  traveled  way,  at  the  rate 
of  six  miles  an  hour;  that  although  he  Lad 
driven  ordinary  carriages  under  this  bridge,  he 
had  never  noticed  that  it  was  too  low,  and  that 
an  ordinary  carriage  went  through  all  right,  to- 
gether with  the  other  evidence  bearing  upon  the 
question  of  hisdue  care, were  facts  and  circum- 
stances to  be  weighed  by  the  juir  in  determin- 
ing whether  the  driver  in  fact  did  use  proper 
care  in  driving  under  the  bridge,  or  whether 
in  so  doing  he  was  reckless  uid  careless.  Mayo 
T.  Boston  (£  Me.  B.  R.  104  Mass.  187. 

It  is  urged  by  the  defendant  that  the  evidence 
brings  the  case  at  Imr  within  that  of  Oilman  v. 
Deerfield,  16  Gray,  677.  But  there  is  a  marked 
distinction  between  them.   In  the  latter  case, ' 


the  plaintiff  Qilman  knew  of  thedefect;  behsd 
driven  over  it  before,  carefully  and  slowly  be- 
cause he  did  not  consider  it  safe.  The  defect 
was  plainly  visible  as  he  approached  it,  dririnr 
a  quick  ana  spirited  horse;  and  as  he  approached 
the  defect  he  did  not  think  of  it,  as  his  mind 
was  wholly  absorbed  In  thought  concerning  hie 
professional  business.  In  the  case  at  bar,  the 
driver  had  driven  over  the  road  hut  had  no 
knowledge  of  any  defect  therein.  He  waB  driv- 
ing, apparently  at  a  proper  gait  and  with  safe 
horses.  The  knowledge  of  the  defect  and  of  its 
danger  and  of  drivii^  into  the  defect  witbont 
thinkingof  it  marks  uie  difference  between  the 
cases.  The  defendant  ako  claims  that  it  is  not 
liable  for  the  defect  and  that  it  is  not  such  ade- 
fect  that  the  defendant  could  have  removed  1^ 
the  use  of  ordinary  care.  In  1866,upon  the  pe- 
tition of  the  railr(^,the  county  commiseicmen 
decreed  that  said  Fourth  Street  should  be  passed 
by  the  railroad  bra  bridge, without  any  chuge 
in  the  grade  of  the  street,  and  that  tlie  Mue 
"Be  made  eleven  feet  in  the  clear,  above  the 
grade  of  said  road."  In  1870,  when  the  street 
was  laid  out  and  accepted  as  a  highway  by  the 
City  of  Taunton,  no  change  of  ^ade  was  pro- 
vided for.  At  the  time  ot  the  mjury  (he  sni- 
face  of  the  street  was  eight  feet,  eigbtandabslf 
inches  below  the  bridge.  There  was  testimony 
from  the  superintendent  of  stre^of  defeDdsnt 
City,  that  the  grade  of  the  streets  under  tbe 
bridge  could  be  lowered  one  foot  and  the  water 
disposed  of  by  a  drain  to  the  river.  Upon  this 
evidence  the  court  could  not  have  ruled  as  a 
matter  of  law  that  the  hi^ht  of  Aie  bridge  ovo' 
the  surface  of  the  wav  did  not  make  the  wa^- 
defective.  If  the  railroad  bridge  alone  consti- 
tuted the  defect,  the  City  was  not  Uabl&  The 
Citv  was  responsible  if  the  grade  of  the  street 
under  the  bridge  was  raised,  and  the  City  bad 
notice  of  it,so  that  passengers  could  not  un- 
der it  safely  and  conveniently.  The  raising  of 
the  surface  of  the  street  thereby  rendered  the 
way  defective  and  out  of  repair,  in  view  of  the 
bight  of  the  bridge  over  it  and  would  oonatitatt 
a  defect,  under  the  P.  S.  chap.  53,  g§  1 , 10.  In 
such  case,  the  bridge  is  not  me  defect,  but  the 
way  itself  becomes  defective  and  out  of  repair, 
beoiuse  its  grade  being  raised,  its  surface  is 
brought  so  near  the  bndge  as  to  render  travel 
iu  the  street  unsafe,  inconvenient  and  dangerous- 
In  view  of  the  testimony  of  the  superiotendenl 
of  streets,  the  court  was  not  required  to  rule 
that  the  defendant  Ci^  could  not  have  ranoTed 
the  defect  by  the  use  of  ordinary  care. 

The  court  rightly  declined  t»  rale  as  re- 
quested. No  exception  was  taken  to  the  in- 
structioDS  given  to  the  jury. 
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SUFRBW  COUBT  OT  VKRHONt. 
•   

John  LEACH 
«. 

Dan  P.  PEABODY  H  al. 

Aiudge  of  probate  under  the  stAtute — 
Oen.  Stats,  ch.  48,  ^  15;  R.  L.  §  3035— «a.ii 
lawfully  cause  an  executor  to  be  im- 

JtriBonedt  who  willfully  reftisea  to  per- 
OTm  an  order  of  the  Probate  Court,  di- 
rected to  him,  to  pay  monthly,  certain 
Bams  of  money  for  the  maintenance  of 
the  testator's  widow  and  children  dur- 
ing the  settlement  of  the  estate. 

(Decided  February  W,  IBM.) 

TRESPASS  for  false  impriaoDment.  Heard 
on  an  agreed  statement  of  facts,  June  Term, 
1884,  Bennington  County.  Judgment  pro  for- 
ma for  the  defendants.  Affirmed. 

The  parties  agreed  on  the  following  facts: 
the  plaintiff,  on  November  19,  1874,  was  con- 
flnned  and  appointed  executor  of  the  will  of 
Ebenerer  Leach.  Baid  will  was  duly  proved  in 
the  probate  court,  of  which  court  the  defend- 
int,  Bromley,  was  Judge.  On  January  20, 
ttf75,  the  erecutor  filed  an  inventory  of  the  es- 
tate. The  amount  of  claims  allowed  by  com- 
missioners was  $11.67.  On  October  10,  1876, 
the  probate  court,  after  due  noUce  and  hear- 
ing, ordered  and  adjudged  that  there  should  be 
added  to  the  invento^  certain  bonds,  mort- 
gages, mon^,  etc. ,  In  the  possession  of  the  testa- 
tor, flt'the  time  of  his  decease,  amountlug  to 
$10,700.  The  widow,  Rosina  8.  Leach.waived 
the  possession  of  the  will  in  her  favor.  On 
October  10,  1876,  an  order  was  also  made  bv 
the  probate  court,  after  due  notice  and  hear- 
ing, allowing  to  said  Rosina,  as  the  widow  of 
the  test^oT,  and  her  two  minor  children,  being 
also  the  children  of  the  said  testator  and  con- 
stituting his  family,  for  their  support  during 
the  settlement  of  said  estate,  the  sum  of  $13 
per  month,  to  be  paid  her  by  said  executor  out 
of  the  personal  estate  of  the  deceased,  on  the 
10th  day  of  each  and  every  month  thereafter 
during  the  settlement  of  said  estate;  and  also 
lllowuig  her  the  use  of  the  homestead  and 
d^teen  acres  of  land;  and  requiring  the  execu- 
tor to  pay  her  the  further  sum  of  $50  within 
one  month  to  defray  her  expenses  in  procuring 
said  allowance.  Afterwards,  on  the  14tfa  day 
of  February,  1877,  after  due  notice  and  hearing, 
a  further  like  allowance  of  $18  per  month  in 
additioD  to  said  formerallowance,wasmadeby 
the  probate  court;  which  said  executor  was  or- 
dered to  pay  said  Rosina,  as  such  widow, Tor  her 
eapport  and  that  of  her  famtty,  during  the  set- 
tlement of  the  estate. 

The  executor  appealed  from  both  orders. 
The  county  court  and  the  supreme  court  dis- 
mined  the  appeal.  See,  Leaehv.  Leaeh,  61  Vt. 
440. 

On  the  28d  day  of  February.  1878,  the  said 
Rosina  presented  her  petition  to  the  probate 
court,  praying  that  the  executor  be  cited  before 
the  court  to  show  cause  why  he  had  not  obeyed 
said  orders,  and  that  he  be  punished  for  con- 
tempt in  not  obeying  the  same. 

Alter  due  notice  and  hearing  the  evidence  Uie 

TT. 


probate  court  adjudged  that  the  executor  will- 
fully and  without  cause  refused  to  obey  said  or- 
ders, and  that  he  was  guilty  of  contempt  of  said 
court  In  not  obeying  and  complying  with  the 
same.  And  it  was  ordered  thereupon '  'that  he  be 
committed  for  his  said  contempt  to  the  common 
jail  at  Manchester  or  Bennington,  and  there  to 
remain  until  he  should  obey  and  perform  said 
orders  and  decrees,  or  be  otherwise  delivered  by 
due  course  of  law.  And  a  warrant  for  his  oom- 
mitment  was,  by  order  of  the  defendant  Brom- 
ley, acting  as  Judge  of  said  probate  court,  is- 
sued" by  the  register  of  said  court,  dated  March 
3,  1870.  The  warrant  was  delivered  by  the 
register  to  the  attomevs  of  said  Rosina,  and  by 
them  placed  in  hands  of  the  defendant  Pea- 
body,  a  sheriff,  for  service.  The  defendant, 
Peabody,  committed  the  plaintiff  by  virtue  of 
said  warrant  to  the  keeper  of  the  jail  at  Man- 
chester, on  June  25,  1870.  The  plaintiff  re- 
mained in  actual  custody  a  i>ortlon  of  the  time, 
and  in  nominal  custody  the  remainder  of  the 
time,  until  he  was  released  on  a  writ  of  habeas 
corpus.  This  imprisonment  was  the  trespass 
complained  of.  See,  He  John  Sjeaeh,  51  Vt. 
680.  The  probate  court  denied  an  application 
for  an  appeal  from  the  order  adjudging  the 
plaintiff  guilty  of  contempt. 

-M^mrt.  Bwrion  Ss  Hunson  and  Hartin 
Jb  Eddy,  for  plaintiff: 

The  action  of  the  defendant,  Bromley,  sub- 
sequent to  the  ordering  of  the  payments,  was 
without  jurisdiction.  The  warrant  was  void 
upon  its  face.  The  order  upon  the  plaintiff 
was  a  final  one.  Leach  v.  Lea^,  SI  Vt,  440. 
The  statute  R.  L.,  %  2086,  authorizing  the  pro- 
bate court  to  enforce  its  orders  by  imprison- 
ment, is  held  to  refer  only  to  the  control  of 
specific  property,  and  to  such  interlocutory  pro- 
ceedings as  are  necessary  to  bring  matters  to  a 
final  decree.    Be  Bingham,  32  Vt.  820. 

In  tJie  Bingham  Gaae  the  relator  was  dis- 
charged on  the  express  ground  tiiat  the  probate 
court  had  no  jurisdiction  of  the  process  against 
the  person  to  enforce  a  final  decree  for  the  pay- 
ment of  the  nionev.  The  same  view  was  taken 
by  Redfield,  J. ,  in'  Re  Leaeh,  51  Vt.  630. 

The  probate  court  has  only  special  and  limited 
jurisdiction.  Brown  v.  iSumner,  81  Vt.  678; 
Holden  V.  Srantin,  80  Vt.  180. 

A  judge  of  a  court  of  limited  jurisdiction, 
who  exceeds  his  Imisdlctton,  Is  liable.  There 
is  a  clear  distinction  between  judges  of  inferior 
and  superior  courts.  Vauffhn  v.  Congdon,  56 
Vt.  116;  Wright v.I/azm.Zi  Id.  146;  Mill^v. 
Scare,  3  W.  Bl.  1141;  Taaffe  v.  Dmene«,  3 
Moore,  P.  C.  41;  WaUrnSge  v.  HaU,  3  Vt.  119; 
Bradley  v.  PWier,  18  Wall.  886  (80  U.  S.  bk., 
20,  L.  ed.  646);  Lange  v.  Bene^et,  78  N.  Y.  12; 
Butteed  v.  Par»on»,  64  Ala.  893;  Houldm  v. 
Smith.  UO.  B.  841;  Wat*on  v.  Boddl,  14  M. 
&  W.  57;  Byneg  v.  ffo(»>er,  20  How.  65  {61  U. 
8.  bk.  15,  L.  ed.  888);  Olarke  v.  Map,  2  Gray, 
410;  Orumond  v.  Eap/nond,  1  Conn.  40;  Cooley, 
Torts,  419. 

There  was  no  jurisdiction  of  the  subject  mat- 
ter. The  court  could  not  issue  an  execution 
against  property  or  person.  The  subject  mat- 
ter was  what  was  presented  by  the  petition;  and 
that  was  a  matter  between  the  pituntifl  and  de- 
fendant in  a  common-law  form. 

The  method  adopted  was,  in  effect,  imprison- 
ment for  debt.   The  court,  having  no  pctv^r  to 
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enforce  its  final  decreos,  could  not  apply  the 
procesB  of  contempt  to  accompliah  what  it  ia 
not  authorized  to  do. 

Mem-B.  Proat  A  Walker  and  9,  B. 
Bromler*  for  defendants: 

The  allowance  was  a  necessity.  The  court 
had  exclusive  jurisdiction;  and  the  adjudication 
is  final.  RiehardMn  v.  Merrill,  82  Vt.  83;  Saw- 
wr  T.  Sateyer,  28  Vt.  245;  Meech  v.  Waton,  88 
Vt.  668. 

If  the  widow's  right  to  a  maintenance  is  a 
debt  aKainst  the  estate,  a  remedy  upon  the  ex- 
ecutor a  boud  might  be  appropriate;  but  it  is 
not  a  debt  nor  a  claim  in  the  nature  of  a  debt. 
The  order  was  only  interlocutory,  against  a 
share  of  the  property,  which  originated  in  no 
contract  or  implied  liability.  Waples,  Proceed- 
ings in  Bern.  ^  571;  Leach  v.  Leach,  61  Vt.440; 
Adama  v.  Adatnt,  22  Vt.  60;  Boyden  t.  Ward,  88 
Vt.  628. 

The  jurisdiction  of  probate  courts  is  the 
same,  in  matters  of  this  kind,  as  that  exercised 
by  ecclesiastical  courts  in  England.  16  Am.  L. 
Rer.  438;  Ikter»  t.  POert,  8  Cnsh.  SSS^Watan 
T.  aUeknetf,  IS  Allen,  18;  Broruon  t.  Ward,  8 
Paige,  16lt;  8  Bl.  Com.  103. 

In  this  State  there  is  no  need  of  resorting  to 
the  court  of  chancery  for  aid  in  compelung 
obedience  to  an  order  of  the  probate  court,  as 
that  power  is  given  to  the  probate  court  itself 
by  statute.  R.  L.  ^  2085;  Gen.  Stats,  ch.  48, 
15;  Seifmore  v.  Seymore,  4  Johns,  Ch.  409; 
KimbaU  v.  FWe,  80  N.  H.  110;  44  N.  H.  368; 
11  N.  Y.  324. 

This  provision  should  be  held  to  mean  just 
what  it  says.  It  is  not  inconsistent  with  the 
noD-imprisonraent  Act;  for  that  Act  applies 
only  to  process  "  issuing  on  a  contract  express 
or  implied."  Here  was  no  contract  obligation. 
75N.Y.851;WapleB,Fr.Rem.,g!^368,648^^rm 
V.  Stater,  16  Codd.  192;  Holeonav.  Hoteomb,  11 
N.  J.  Eq.  281;  2  Barb.  Ch.  Pr.  271;  Patrirk  v. 
Warner,  4  Paige,  897;  2  Jac.  Fish.  Dig.  2081; 
Its  Oooper,  82.  258;  Park  v.  Park.  80  N.  Y.  156; 
Quidneek  Co.  v.  Shaffer,  26  Alb.  L.  J.  856. 

It  is  a  court  of  record;  and  the  Judge 
was  noting  in  a  judicial  capacity.  Cooley, 
Torts,  408;  3  Add.  Torts,  888,  890;  Langev. 
Benediet.  78  N.  Y.  13;  E.  B.  QaOight  Go.  v. 
DonneUy,  98  N.  Y.  557;  16  Am.  L.  Rev.  438; 
Qrotse  T.  Van  Duyn,  37  All.  L.  J.  86;  Dati*  t. 
flKrwiff,  81  Vt.  882;  Stearnsv.  MUUr,  25  Vt.  20. 

Powers*  J.,  delivered  the  opinion  of  the 

court; 

If  the  orders  made  upon  the  plaintiff  by  the 
Judge  of  Probate  created  a  debt  against  the 
plaintiff,  his  subsequent  imprisonment  for  non- 
compliance with  them  was  unlawful.  Be 
mng}iam,82Yt.,  829.  When  brought  up  on 
habeas  eorjma  he  was  released  by  R^tlela,  J., 
who  seems  to  have  regarded  JJing/iam's  Cote  as 
controlling.   Be  Leach,  51  Vt.  680. 

The  statute  in  force  when  these  orders  were 
made,  Oen.  Stat.  chap.  49,  g  39,  reads :  "All 
the  estate  of  the  testator,  real  and  personal, 
shall  be  liable  to  be  disposed  of  for  the  payment 
of  his  debts  and  the  expenses  of  administering 
his  estate;  and  the  probate  court  may  make  such 
reasonable  allowance  as  may  be  judged  neces- 
.sarv  for  expenses  of  tbe  maintenance  of  the 
wiotow  and  minor  children,  or  either,  consti- 
tuting the  family  of  the  testator,  out  of  his  per- 


sonal estate,  or  the  income  of  his  real  estate,  dur- 
ing the  progress  of  the  settlemeijt  of  the  estate; 
but  never  for  a  longer  period  than  imtil  their 
shares  in  the  estate  shall  be  assigned  to  them." 

In  case  of  intestate  estates  the  language  of  the 
statute  then  in  force,  Qen.  Stat.  ch.  51,  §  1,  sub- 
section 2,  is  :  "  The  widow  and  chil(i^n,  con- 
stituting the  fftmlly  of  the  deceased,  shall  have 
such  reasonable  allowance  out  of  the  personal 
estate  as  the  probate  court  shall  judge  necessary 
for  their  maintenance  during  the  progress  of 
the  settlement  of  the  estate,  according  to  their 
circumstances." 

In  the  Revision  of  1880  no  distinction  is  made 
between  testate  and  intestate  estates  as  to  the 
allowance  made  to  the  widow  and  children, 
which  leads  to  the  inference  that  the  Legisla- 
ture regarded  the  two  sections  at>ove  quoted  as 
identical  in  scope  and  spirit  if  not  in  letter.  The 
two  sections  are  not  embodied  in  %  3109,  R.  L. 

This  court,  in  Sawyer  v.  Sawyer,  38  Vt.  345, 
construed  these  two  sections  as  practically  idoi- 
tical. 

Althoui^  a  testator  is  allowed  to  control  the 
destination  of  his  property  aftw  his  decease, 
still  it  is  to  be  done  subject  to  certain  restrictions 
made  by  the  statute.  Section  20  of  chap.  49, 
Gien.  Stats.,  declares  that  all  the  estate,  real 
and  personal,  of  a  testator  shall  respond  to 
debts  and  expenses  of  administration.  The 
succeeding  clause,  under  which  these  ordeis 
were  made,  subjects  all  the  estate  to  the 
further  burdffli  of  maintftining  the  widow  and 
cbildTen  so  far  as  the  probate  court  may  judge 
necessaiT.  In  other  words,  the  statute  appro- 
priates the  assets  to  this  purpose  but  leaves  the 
amount  to  be  fixed  in  the  discretion  of  the  pro- 
bate court.  Debts,  expenses  of  adoiinistratiiMi 
and  a  reasonable  allowance  for  the  support  of 
the  fitmily  are  preferred  claims  upon  the  aasels, 
which  the  testator  oumot  ignore  in  his  diqw- 
sition  of  the  estate. 

In  Leaeh  v.  Leaeh,  51  Vt.  440,  being  an  ap- 
peal from  one  of  these  orders,  this  court  said 
that  the  order  "Appropriates  the  assets  and 
property  of  the  estate  for  present  and  current 
use  and  consumption,  without  return  from  any- 
body  in  any  form  or  manner." 

When  the  widow,  then,  applied  in  this  case 
for  an  allowance  for  support,  she  was  not 
making  a  d^m  which  called  for  the  litigatica 
of  any  doubtful  matters  or  the  settlement  of 
any  contention  with  the  executor  or  the  estate 
he  represented;  but  she  made  claim  to  an  allow- 
ance which  the  law  gave  her,  and  it  did  not  de- 
prad  upon  the  executor's  assent  or  disaeot 
whether  she  should  haveit.  Thequestion  was 
wholly  between  her  and  the  probate  court 
The  executor  was  no  party  to  the  inquiry  and 
was  entitled  to  no  notice  of  Uie  application.  The 
probate  court  might  properlv  of  its  own  motion 
call  him  in  to  show  the  cundition  of  the  estate 
in  aid  of  its  discretion  in  measuring  out  the 
allowance;  but  he  in  no  sense  is  an  adveraaiy 
party,  Mainst  whom  a  |ndgment  cw  be  piih 
nonnceo.  The  order  made  in  tiie  premises  ^ 
the  probate  court  operates  upon  the  assets  in 
the  hands  of  the  executor. 

Now  in  all  this  there  is  no  element  of  personal 
indebtedness  existing  against  the  executor.  No 
judgment  is  rendered  against  him;  no  contract 
obligation  of  his  is  found  The  executwis  not 
ordered  to  pay  a  debt  but  to  perf^^m  an  ad- 
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miBistnitiTe  act  respecting  the  aasets  of  the 
estate  to  which  they  are  subjected  by  law.  The 
order  upon  him  to  pay  this  allowance  no  more 
creates  a  debt  againat  him  than  does  the  cus- 
tomaiy  order  made  by  the  cotirt  to  pay  the 
claims  allowed  by  commissioners.  In  this  view 
of  the  statute  it  is  clear  that  the  plaintiff  was 
ool'  oonunitted  to  lail  for  the  non-payment  of  a 
debt;  and  so  Binghtm't  Case  is  not  m  point. 

Section  15,chap.  48,Gen.  Stats. empowers  pro- 
bate courts  to  issue  warrants  for  the  imprison- 
ment of  persons  refusing  to  perform  its  orders. 

In  Bingfiam'a  Gate  the  court  said;  "We 
should  not  be  inclined  to  question  that  it  might 
have  been  the  purpose  of  this  statute  to  enable 
the  probate  court  to  require  spedflc  acts  to  be 
done  by  the  ofBcers  aud  appointees  for  the 
furtherance  of  justice  and  equity  and  the  due 
administration  of  the  law  in  regard  to  matters 
pending  in  that  court  *  *  *  and  might  en- 
force such  decrees  by  process  of  contempt  under 
tiie  sections  (of  the  statute)  alluded  to. 

The  order  in  this  case  impoeed  a  new  minis- 
terial  duty  on  the  executor;  and  we  can  con- 
ceive of  no  case  where  this  statute  can  have 
effect  if  this  be  not  one. 

We  hold,  ther^ore,  tliat  Vie  imprisonment  of 
fhe  plcnn^ff  teas  lav^l,  and  the  judgment  m 
ttfimed. 


Heman  A.  WATERMAN,  Admr., 

V. 

Jed.  P.  CLARK  and  George  Ashley. 
SAME  P.  SAME. 

1.  Both  partiea  claimed  certain  property: 
the  plaintiff  liad  taken  poMeHioa, 
and  the  defendant  had  procured  an  in- 
junction. Thereupon  it  was  agreed  that 
the  defendant  might  retake  possession: 
that  the  proceeding  in  chancery  should 
be  abandoned;  that  the  rights  of  the 
parties  should  remain  in  statu  quo 
and  that  they  should  attempt  to  nego* 
tiate  a  settlement.  The  attempt  was 
made,but  no  •ettlement  effected.  Beld» 
that  neither  party  gained  or  lost  any- 
thing pending  the  negotiations. 

2.  The  law  does  not  favor  forfeitures  ;  it 
will  not  declare  one  upon  implication  ; 
strict  proof  is  always  required;  thus, 
the  plaintiiTs  intestate  leased  to  the  de- 
feudant's  grantors  one  acre  of  land  for 
the  purpose  of  buildiiv  thereon  a  eheeM 
tkfctory.  The  builduufs  were  erected 
and  the  business  of  making  cheese  was 
emtinued  for  several  years  down  to  and 
including  the  season  of  1875.  The  lease 
eontained  this  clause :  "  If  at  any  time 
said  company  wish  to  discontinue  entire- 
ly and  abandon  said  business,  then  I 
agree  that  for  the  space  of  one  year  said 
compansr,  and  after  a  Tote  of  said  com- 
pany, may  ranoTe  off  of  said  premises 
all  bnUdings.'*  Janoary  11,  1877,  the 
company  voted  to  sell  »e  proper^  i 
and  February  23,  that  the  directors  be 
permitted  to  run  the  factory  at  the  ex- 
pense of  t±ie  patrons.  It  was  sold  at 
auction  in  Angrast.  by  a  committee,  one 
of  which  was  toe  lessor,  acting  for  the 
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eompany.  Held,  that  the  vote  did  not 
indicate  a  purpose  to  abandon  the  bual- 
nesst  that  there  was  no  forfeiture;  and 

that  the  defendants  had  one  year  from 
August,  1677,  to  remove  the  buUdiogs. 

(Deoided  Febniarra).  18SS.) 

TRESPASS  for  removing  an  ice  house,  hog 
house,  whey  vats,  etc.  The  two  cases  were 
tried  togettier,  April  Term,  l88o,  Chittenden 
County,  Taft,  J.,  presiding.  Judgmentfor  the 
plaintiff.  Reversed. 
The  case  is  stated  in  the  opinion. 
Mmrt.  Boberts  *  IMberts  and  G.  W. 
Witters,  for  defendants : 

The  rights  of  the  defendants  to  remove  the 
structures  is  to  be  determined  as  they  stood  Janu- 
ary 36,  1878,  when  the  plaintiff  enteredand ex- 
cluded the  defendants.  A  mere  omission  to 
occupy  the  premises,  or  cessation  of  the  busi- 
ness for  a  year,  cannot  work  a  forfeiture  ujider 
the  lease;  but  only  a  ' '  wish  to  discontinue  en- 
tirely and  abandon,"  etc.,  and  that  wish  in 
dicated  by  a  vote.  There  was  no  such  vote. 
Cemff.  Hoe'y.  v.  Stark,  U  Vt.  248;  Patehin  v. 
StToud,  28  Vt.  894;  Rob.  Dig.,  542. 
Mr.  P.  K.  Gleed,  for  plaintiff: 
The  plaintiff  claims  that  when  one  year  had 
elapsed  after  the  vote  to  sell  was  taken,  the 
defendant's  right  to  remove  the  buildings  had 
ceased.  They  were  not  fixtures.  Leev.  ^tdon, 
7  Taunt.  188;  Q^iney,  Ex  parte,  1  Atk.  477;  3 
Add.  Cont  481;  1  Chit.  Cont.  496. 

Walker,  J.,  delivered  the  opinion  of  tlie 

court : 

These  two  actions  were  for  breaking  and  en- 
tering the  same  close  on  the  2d  and  2Tth  days 
of  NovembOT,188S,  and  removing  certain  struct- 
ures and  manufacturing  fixtures  erected  there- 
on under  the  lease  referred  to,  and  the  same 
principles  of  law  are  applicable  to  both  cases. 

The  lease,  under  which  the  plaintiff  claims 
that  the  lessee's  right  to  remove  the  structures 
and  fixtures  sued  tor  in  these  actions,  had  be- 
come forfeited  by  neglect  to  remove  the  struct- 
ures and  fixtures  at  some  time  earlier  than  Jan- 
uary 26,  1878,  was  given  by  Horace  L.  Hoxrie, 
the  plaintiff's  inteetote,  running  to  the  Milton 
Falls  Cheese  Factoiy  Company  and  its  assigns. 
By  it  the  intestate  demised  a  certain  piece  of 
land  in  Milton  to  be  used  for  a  site  for  a  cheese 
factory  or  butter  and  cheese  factory  as  long  as 
said  company  and  its  assigns  wished  to  use  the 
same  for  such  purpose.  It  c(mtained  the  fol- 
lowing agreement  of  the  intestate,  viz. :  "  If  at 
any  time  said  company  wish  to  discontinue  en- 
tirely and  abandon  said  business,  then  I  agree 
that  for  the  space  of  one  year  said  company, 
and  after  a  vote  of  said  company,  may  remove 
off  of  said  premises  all  buildings  and  other 
property  put  thereon  by  said  company,"  etc., 
and  a  corresponding  covenant  on  the  part  of  the 
company  to  remove,  within  one  year  afi«r  the 
company  may  vote  to  relinquish  or  abandon 
said  business,  all  buildings  or  other  property  put 
upon  said  premises  by  the  company,  and  then 
to  surrender  the  peaceable  possession  to  the  in- 
testate, his  heirs,  etc.  Said  lease  was  dated 
April  IS,  1868,  signed  and  sealed  by  the  parties 
thereto,  and  duly  acknowledged.  S^d* Horace] 
L.  Homle  was  a  member  of  sudoMnpaiPr}  ' 
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The  wid  company  went  mto  possession  of  the 
demised  premises  under  said  lease  and  erected 
thereon  certain  buildings  and  manufacturing 
fixtures,  which  were  U8«l  by  it  in  the  manu- 
facture of  cheese  thereon,  and  occupied  the 
same  for  several  years  following.  Including  the 
season  of  1875. 

On  the  80th  of  August,  1877.  said  Hoxue  and 
B.  FairchUd,  a  committee  of  said  company,  sold 
at  auction  to  Jed.  P.  Clark  and  G.  W.  Crown 
all  thebuUdings,  fixtures  and  all  other  property 
of  the  company,  pursuant  to  a  vote  of  the  com- 
pany passed  at  a  meeting  held  January  n,  1877, 
to  sell  the  factonr  and  all  its  property.  At  the 
time  of  sate,  said  committee  gave  said  pur- 
chasers a  memorandum  in  writing  of  the  sale 
of  the  factory  and  all  the  property  of  the  com- 
^nny  subject  to  the  conditions  of  the  lease,  and 
subsequently  said  committee  delivered  to  said 
purchaf«rs  a  deed  of  the  propertv  sold  them, 
signed  by  them  as  agents  for  the  company. 
Aiter  their  purchase  said  Clark  and  Orown 
took  possession  of  the  factoty  and  other  prop- 
er^ and  managed  it. 

This  sale  and  conveyance  embraced  all  the 
property  of  the  company  and  included  therein 
said  lease;  and  all  the  rights  of  the  company 
under  it  became  vested  in  the  purchasers  as  ti^e 
assignees  of  the  company;  and  for  the  remain- 
der of  the  term  demised,  the  rights  of  the  pur- 
chasers in  the  premises  were  the  same  as  those 
demised  to  the  company  and  were  controlled 
by  the  same  covenants.  At  the  time  of  sale, 
DO  notice  was  given  to  the  purchasers  by  Hox- 
sie  or  other  person  of  any  claim  that  the  com- 

ahad  atwndoned  the  business  for  which  the 
was  leased,  and  that  to  secure  the  struct- 
ures and  fixtures,  which  they  were  buying, 
from  forfeiture  the  same  must  be  removed 
within  about  four  month's  time.  It  is  apparent 
that  at  the  time  of  sale  none  of  the  original 
parties  to  the  lease  understood  or  claimed  that 
there  had  been  an  abandonment  of  thebudness 
by  the  company. 

Horace  L.  Hoxsie  died  in  December,  1877, 
without  having  made  any  claim  adverse  to  the 
rights  of  the  purchasers  to  the  jHoperty  pur- 
chased of  the  company. 

On  the  26th  of  January,  1878.  theplaiutifl. 
having  been  appointed  aaministrator  of  the  es- 
tate of  Hoxsie,  took  possession  of  the  cheese 
factory  and  other  structures  on  the  premises 
and  excluded  Clark  and  Crown  therefrom  and 
informed  them  that  he  had  taken  possession 
under  a  claim  of  title,  and  insisted  that  the  right 
of  the  company  and  of  Clark  and  Crown  to  the 
propertv  was  forfeited.  Thereupon,  Chirk  and 
Crown  brought  a  bill  in  chancery  against  the 
plaintiff,  and  procured  from  a  Chancellor  an 
inaction  which  was  not  served,  by  reason 
of  an  agreement  made  between  them  and  the 
plaintiff  that  Clark  and  Crown  might  retake 
possession  without  prejudice  to  the  claim  of 
right  set  up  by  the  pluntiS.  with  a  view  of 
making  a  settlement  of  the  question  in  dispute. 
Thereupon,  Clark  and  Crown  went  into  posses- 
sioD  at  the  property  again  and  ran  the  factory 
daring  the  season  of  1878.  Thereafter  neither 
party  occupied  the  propuiy;  but  they  insisted 
upon  their  respective  claims  and  continued  to 
negotiate  in  respect  to  the  property  down  to  No- 
vember,  188S,  when  the  efforts  to  settle  proving 
ineffectual,  the  defendant  Clark  and  defendant 
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George  Ashley,  who  had  become  the  owner  of 
Crown's  interest  by  purchase,  removed  the 
property  in  question  under  their  claim  of  right, 
doing  no  unnecessary  damage. 

Had  the  injunction  been  served,  and  the 
rights  of  the  parties  to  the  pro{>erty  then  in  con- 
troversy and  now  involved  in  these  suits  been 
determined  in  due  course  in  the  court  of  chan- 
cery, the  rights  of  the  parties  pending  the  pn>- 
ceedings  in  diancery,  would  have  remained  in 
ttatu  quo.  Instead  of  servhig  the  injunction, 
the  imrties  mutually  stipulated  that  their 
respective  rights  should  remain  t'n  statu  que 
pending  their  negotiations  for  a  settlement  and 
abandoned  the  proceedings  in  chancery.  The 
agreement  entered  into  by  the  parties,  to  remove 
the  necessity  of  serving  the  injunction,  was  ili> 
tended  to  take  the  place  of  and  have  the  same 
effect  as  a  writ  of  injunction  duly  served,  to 
preserve  the  subject  of  controversy  in  its  then 
condition,  and  prevent  the  doing  of  any  ad 
whereby  the  respective  rights  in  conlrovem 
might  be  endangered.  Under  it  the  partiefl  ex- 
pe^ed  that,  during  their  negotiations,  their  re- 
spective rights  to  the  property  would  be  pre- 
served and  continued  as  they  were  on  the  26tb 
day  of  January.  1878. 

It  was  competent  for  the  parties  to  so  agree, 
and  their  said  agreement  had  the  effect  of  an  in- 
jimction  peTi^lsnte  lite.  By  it  their  rights  to 
the  property  in  ispue  were  preserved  ill  ttatv 
quo  pending  their  negotiations. 

Neither  party  gained  or  lost  any  rij^ts  in  or 
to  the  propertv  in  issue  pending  the  n^^- 
tions  under  their  s^d  agreement,  and  their  righu 
in  and  to  the  properQr  were  the  same  when  it 
was  removed,  by  the  defendants  in  November, 
1888,  as  they  were  on  the  20th  day  of  Januar}-, 

1877,  and  must  be  determined  on  the  issue 
here  as  they  stood  at  that  time. 

So  the  important  question  is:  had  the  tesnes 
or  their  aad^  on  the  26th  day  of  Jantuiy, 

1878,  forfeited  their  rights  to  the  property  b 
issue? 

The  law  does  not  favor  forfeitures.  It  will 
not  declare  one  upon  implication;  strict  proof 
is  always  required. 

If  the  company  or  their  assignees  had  then 
been  devested  of  all  right  to  remove  Uie  struct- 
ures in  question  by  reason  of  a  forfeiture  under 
the  terms  of  the  lease,  it  must  clearly  ^ipesr 
from  their  acts,  either  that  the  company  oad 
voted  to  relinquish  and  abandon  the  husinesB 
for  which  the  land  was  leased  or  done  tbst 
which  was  equivalent  to  such  a  vote  earlier 
a  year  than  the  36th  day  of  Januaiy,  1878. 

It  is  contended  by  the  plaintiff,  that  the  vote 
of  tbe  company  passed  on  the  11th  day  (tf  Ju- 
uary,  1877,  to  sell  the  cheeae  factory  and  all  the 
property  belonging  to  the  company  was  equiva- 
lent to  a  vote  to  relinquish  or  abandon  the  busi- 
ness for  which  the  land  was  leased;  and  that 
the  year  in  which  the  company  and  its  assign* 
had  to  remove  the  structures  and  property  put 
thereon  the  conqMiiy,  began  to  nm  tim 
that  date  and  bad  expired  before  the  pUintiii 
took  possession,  January  26,  1878.  Wc  do  ne< 
think  that  was  the  intention  of  the  company  in 
passing  the  vote ;  nor  do  we  think  that  a  fair  con- 
struction of  the  vote  will  uphold  the  plaintiff's 
contention.  The  vote  expressed  a  desire  to  idl 
only.  It  was  not  a  sale.-  It  doff  n^t  indicate 
a  purpose  to  abandon  the  btUMM-  It  looks 
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to  a  continuance  of  the  business  by  an  as- 
signee if  sold.  It  does  not  indicate  a  pur- 
pose the  company  to  go  out  of  the  bupt- 
nen,  if  the  property  was  not  sold  in  pursuanoe 
of  the  vote.  There  la  nothing  in  the  record  of 
Uie  meeting  of  January  11, 1877,  expreasive  of 
a  determination  to  abandon  the  businesa. 

The  inference  from  the  vote  is  more  that  the 
company  intended  to  go  on  with  the  businesa  If 
the  sale  was  not  accomplished;  and  that  this 
was  the  company's  purpose  is  made  manifest 
by  the  record  of  the  warning  for  the  meeting, 
daled  Februaiy  14, 18T7.  to  be  held  February 
23, 1877,  to  consider  the  propriety  of  running 
ibe  factory  the  comingseason,  signed  by  U.  L. 
Hoxsie  and  H.  CasweU,  directors,  and  the  rec- 
ord of  the  vote  of  the  meeting  held  February 
22,  under  said  warning,  penmtting  the  direct- 
018  to  run  the  factory  at  the  expense  of  the  pa- 
trons. 

Previous  to  the  sale  of  the  property,  August 
80, 1877,  the  company  had  passed  no  vote  in- 
dicative of  a  purpose  to  relinquish  or  abandon 
the  business,  nor  taken  any  action  which  was 
equivalent  to  such  a  vote,  so  that  the  year  in 
which  the  company  or  its  assignees  had  a  right 
to  remove  their  property  from  the  premises  of 
the  intestate  did  not  begin  to  run  earlier  than 
August  30,  1877. 

It  is  dear  that  no  purpose  to  abandon  the 
boBineas  on'  the  part  of  the  company  antedates 
this  sale.  Assuming,  then,  that  the  sale  was 
equivalent  to  a  vote  to  abtmdon,  which  it  is  not 
necessary  to  decide,  the  year  in  which  Clark 
and  Crown,  assignees  of  the  company,  would 
have  to  remove  the  buildings  and  other'  'fixtures 
for  manufacturing"  from  the  land  of  the 
intestate,  did  not  expire  until  August  80,  IS^tf. 
It  follows,  therefore,  that  on  the  36th  day  of 
January.  1878,  there  had  been  no  forfeiture  of 
the  structures  and  manufacturing  fixtures  in 
question  in  these  suits  at  bar,  and  the  plaintiff 
on  the  26th  day  of  January,  1878,  had  no  right 
(o  the  possession  of  them.  His  possession  was 
iranature  and  without  right  and  against  the 
right  of  said  assignees. 

And  as  we  hold  that  the  rights  of  the  parties 
remained  during  the  armistice  for  negotiations, 
the  same  as  they  were  on  the  26th  day  of  Jan- 
uary, 1878,  tlie  entry  of  the  defendants  upon 
the  premises  and  removing  said  structures 
and  manufacturing  fixtures  November  2,  and 
27,  188S,  the  trespaasea  complained  of  were 
lawful,  and  not  agunst  the  right  of  the  plaindff. 

Jv^ment  reverted,  and  Judgment  fi>r  tte  de- 
/indoHta  in  each  earn. 


McCLDBE  Bros. 

V. 

Thomas  J.  BRIOOS. 

1.  The  defendant  gave  a  written  order  to 
the  plaintiffs  tmough  their  agr^nt  for 
an  or^n.  The  agent  seasotiablv  car* 
riedan  oi^an,  sa1:»tantially  like  tne  one 
ordered,  to  the  defendant's  house;  but 
in  the  meantime  he  had  bought  another, 
and  refliMd  to  reeeiTe  the  plaintiffs'. 
Negotiation  enaaed,  and  the  agent  gave 
the  defendant  to  understand  and  he  did 
nndentand  that  if  he  would  let  the  or- 
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gtui  be  set  np,  the  trade  should  be  at 
an  end  if  he  was  not  satisfied  with  it. 
Afterwards  the  defendsAt,  without 
caose,  thought  that  he  wasdiasatlafled 
with  its  tone  and  so  notified  the  agent. 
Held,  in  an  action  of  book  account,  that 
the  plaintiffs,  by  claiming  a  delivery, 
adopteda  part  of  the  agent  s  last  trans- 
action and  thereby  the  whole  of  it. 
3.  While  the  vendee  was  bound  to  act 
honestly  and  ^ve  the  instrument  a  fair 
trial,  without  feigning  dissatisfaction, 
it  waslBcnmbent  on  the  plain tift,  in  or- 
der to  reoover,  to  prove  that  the  defend- 
ant was  satisfied  with  the  oi^i^;  and  it 
was  not  enough  to  show  that  he  ought 
to  have  been  and  that  his  dissatisfac- 
tion was  without  good  rttason. 

(Dedded  February  SO,  iSMw) 

BOOK  ACCOUNT.   Heard  on  an  auditor's 
report,  March  Term,  1885,  Rutland  Coun^. 
Judgment  for  the  plaintiffs.  Reverted. 

The  auditor  found:  '  'On  the  &th  day  of  May, 
1884,  one  Bradley  applied  to  the  defendant  to 
purchase  a  parlor  organ.  The  negotiations  re- 
sulted in  the  defendant  nving  Bradley  an  order. 
Bradley  was  the  agent  the  plaintiffs,  to  whom 
the  order  was  directed,  to  sell  organs  and  obtain 
such  orders.  There  was  no  fraud  in  the  trans- 
action. The  order  was  sent  to  the  plaintiffs, 
and  the  organ  was  delivered  to  the  defendant 
at  his  home  in  Poultnev.withio  the  time  agreed 
by  Bradley,  and  was  cnar^ed  to  the  defendant 
on  book  on  the  day  of  its  deliveiy,  May  24, 
1884,  at  the  price  stated  in  the  order,  to  wit: 
f  no.  It  was  a  Prescott  organ.  Before  it  was 
delivered,  the  defendant  was  made  to  believe 
by  an  agent  for  the  sale  of  £stey  organs  that 
the  Prescott  organ  ordered  would  not  be  sat- 
isfactorj',  and  was  induced  to  buy  an  Estey 
organ,  and  bad  then  bought  and  received  an 
Ertey  organ.  When  Bradley  arrived  with 
the  Prescott  organ,  the  defendant  refused  to 
receive  it  or  allow  Bradley  to  set  it  up  in  Ids 
bouse.  He  made  this  refustd  before  henadseen 
it  or  knew  whether  it  was  a  good  organ  or  cor- 
responded with  the  representations  made  by 
Bradley  when  the  order  was  given.  The  refusal 
was  induced  solely  by  the  representations  of  the 
other  agent.  After  some  talk,  the  persuasions 
of  Bradley  overcame  the  defendant's  objections, 
BO  that  he  allowed  Bradley  to  set  up  the  organ. 
I  find  that  this  organ  was  a  good  one  and  fiUed 
all  the  representations  made,  with  one  ex(»p- 
tion,  which  I  find  was  immaterial.  •  •  • 
The  difference,  if  any,  was  a  minimum. 

Another  ground  of  defense,and  the  one  mainly 
relied  upon  was  this:  that,  although  the  con- 
tract was  fair  and  absolute  and  performed  by 
the  plaintiffs,  yet,  when  the  organ  came  as 
aforesaid  and  the  defendant. refused  to  receive 
it,  he  vielded  the  point  and  did  receive  it  only 
upon  the  condition,  then  agreed  to  by  Bradley, 
that  if  the  organ  was  not  satisfactory,  he  would 
take  it  away;  and  that  the  organ  was  not  satis- 
factory and  Bradley  was  so  notified.  I  do  not 
find  that  Bradley  said  thai  which  by  a  strict 
and  criticBl  construction  would  bear  the  inter- 

Fretation  which  the  defendant  put  upon  it;  but 
do  fiiul  that  the  defendant  did  un^istand  it 
as  above  stated,  as  clahnedf^  ^re®§ie 
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tended  he  should  bo  understand  it.  It  was  a 
parley  between  an  adroit,  skillful  and  persist- 
ent orffan  afent  and  ao  uneducated,  simple- 
minded,  credulous  farmer.  The  latter  had  al- 
lowed himself  to  be  induced  to  repudiate  his 
contract,  by  a  rival  agent,  without  cause,  and 
without  sharpness  enough  to  see  the  wrong  of 
the  act,  under  the  rosy  tintiags  of  tlie  rival  art- 
ist. The  rival  was  ahead  aua  bad  apparently 
got  the  field.  But  Bradley,  although  behind  and 
neaiiy  down,  was  not  conq^uered.  He  had  the 
advantage  of  being  in  the  right.  His  rival  was 
not  present.  The  opportunity  to  turn  the  tables 
was  irresistible.  It  was  easy  for  him  to  say  one 
thing  that  meant  another  to  the  artless  and 
easily  victimized  farmer.  Without  saying  ex- 
actly that  the  trade  should  be  thrown  up  if  the 
organ  was  not  satisfactory,  he  made  the  defend- 
ant think  he  said  that  in  substance;  and  that 
was  his  intention,  as  before  stated.  Under  the 
drcamstances,  the  fraud  was  about  as  nearly 
justiflable  in  a  moral  sense  as  any  case  that  I 
can  conceive  of.  The  law  may  be  more  strict. 
The  defendant  afterwards  thought  he  was  dis- 
satisfied with  the  tone  of  tbe  organ.  He  had 
noground  for  dissatisfaction." 

The  order  was  as  follows: 
$110.00.  Poultney.  Vt.,  May  9, 1884. 

Messrs.  McClure  Bros. 

Please  ship  to  me  one  Prescott  organ  to  Poult- 
ney, Vt.,  Style,  1^  ce,  No.  .   If  received 

In  good  omer,  I  hereby  agree  to  pay  for  the 
same,  as  follows;  cash  on  or  before  July  1, 
one  hundred  and  ten  dollars. 

(Signed)        T.  J.  Briggs." 

Mr.  D.  E.  Nicholson,  for  defendant: 
Had  the plaintiffsvrithdrawn when  theorgan 
was  tendered  and  refused,  and  brought  suit  for 
goods  bargained  and  sold,  the  oraer  might 
have  mode  the  way  comparatively  clear  for  a 
recovery;  but  an  action  on  book  account  could 
not  then  have  been  maintained  on  the  transac- 
tion, and  tbe  charn*  on  book  was  not  then  legally 
made,  and  has  notbeen  aided  butimpaired  by  tbe 
subsequent  complications.  To  sustain  book  ac- 
count, a  delivery  must  have  been  made.  Hodges 
v.  Fox,  86Vt.  74;  Ready.  RirUne,  1  Aik.  146; 
8.  a,  1  Vt.  97;  Jiumly  v.  Ayer,  18  Vt  497. 

Mr.  9,  C.  Baker,  for  plaintiffs: 

When  th^  order  was  received  and  the  organ 
set  aside  and  shipped  according  to  the  tenns  of 
tbe  contract,  the  sale  was  complete.  The  title 
in  the  organ  passed  to  the  defendant,  and  be 
became  liable  to  the  plaintifCs  for  the  contract 
price.  StoTT,  Sales,  %  300,  n.  3;  Chit  Cont 
519. 

All  that  was  required  of  the  plaintiffs  to  com- 
plete this  sale  was  to  ship  the  organ  to  Poultney 
by  the  ordinaiy  and  usual  common  carrier. 
Madder  v.  Gage,  38  Md.  844;  8.  C,  8  Am. 
Rm.  177. 

This  written  contract  is  free  from  ambiguity. 
It  contains  all  tbe  elements  of  a  valid  sale. 
Plaintiffs'  agent  was  not  clothed  with  authority 
to  discharge  written  contracts  or  vary  their 
terms,  after  the  contract  was  completed  by  the 
plaintiffs.  Tbe  defendant  hod  no  right  to  say 
arbitrarily  and  without  cause  that  he  was  dis- 
satisfied and  would  not  pay  for  the  organ. 
Sar^ord  Sorghum  Mfg.  Co.  v.  Bru^i,  48  Vt 
538;  Dagga$  y.Johiuim,  49  Vt.  84S. 
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Book  account  will  lie.  WUkins  v.  Sieeent, 
8  Vt.  214 ;  Oamtt  v.  Andover,  31  Vt.  343; 
Oroot  V.  Siors,  41  Vt.  583  ;  Kent  v.  Boater,  38 
Vt  148;  Perry  v.  8mith,  23  Vt.  801. 

Rowell,  J.,  delivered  the  oj^nion  of  the 

court: 

Defendant  mve  a  written  order  to  plaint- 
iffs, through  Bradley,  their  agent,  for  a  Pres- 
cott organ,  to  be  paid  for  at  a  stipulated  price, 
within  a  t^e  named,  if  received  in  good  or- 
der. Bradley  seasonably  carried  an  organ  to 
the  defendant's  house,  that  was  in  all  re- 
spects like  the  one  ordered  except  In  a  slight 
and  an  immaterial  particular  ;  but  defenduit, 
having  in  the  meantime  bought  and  received 
an  E^tey  organ  from  another  vendor,  refused 
to  receive  the  plaintiffs'  organ,  or  to  let  Brad- 
ley set  it  up  in  bis  bouse;  whereupon,  ne0)tis- 
tion  ensued  between  him  and  Bradley, 
wherein  Bradley  gave  him  to  understand 
and  he  did  underhand  that  if  he  would  let 
Bradley  set  up  the  organ,  tbe  trade  should  be 
thrown  up  if  he  was  not  satisfied  with  it.  On 
this  condition  and  this  only  defendant  allowed 
Bradley  to  set  up  the  organ.  Afterwaids 
defendant  thought,  though  without  cause,  that 
he  was  dissatisfied  with  the  tone  of  the  orgtA, 
and  notified  Bradley  of  his  dissatisfacticMi,  but 
Bradl^  did  not  take  away  the  organ ;  and 
plaintiffs  now  seek  to  maintain  book  account, 
on  tbe  score  of  the  delivery  thus  effected,  on 
the  ground:  t,  that  tbe  deliverv  must  be  taken 
to  have  been  under  the  original  order,  as  Brad- 
ley had  no  authority  to  vsjy  it  in  the  manner 
attempted;  and,  S,  if  he  had,uiat  defendaDt,faaT- 
ing  no  cause  to  be  dissatisfied,  was  bound  to 
be  satisfied. 

As  to  the  first  of  these  grounds,  it  is  sufficient 
to  say,  that  though  when  an  agent  exceeds  his 
authority  his  principal  may  repudiate  tbe  trans- 
action altogeuier,  yet  he  cannot  adopt  (me  part 
of  it  and  repudiate  anotiier,  but  bis  adoption  of 
it  in  part  Is  an  adoption  of  it  as  a  whole.  Now, 
book  account  will  not  lie  for  goods  sold  and  not 
actually  delivered,  and  so  the  plaintiffs  se^  to 
avail  themselves  of  the  delivery  effected  by 
Bradley,  in  order  to  maintain  this  action;  and 
by  thus  adopting  that  part  of  the  transactioD 
they  adopt  and  must  stand  by  the  whole  of  it. 
As  to  the  second  ground,  it  is  to  be  noted  that 
defendant  did  not  take  the  organ  to  see  wheth- 
er it  answered  the  contract  or  not,  for  if  be 
had  and  it  did,  he  is  bound  to  keep  and  pay 
for  it  whether  satisfied  or  not;  but  be  took  it  to 
see  whether  it  was  satisfactory  to  lum  or  not 
Neither  he  nor  any  of  his  family  were  compe- 
tent to  judge  as  to  the  quality  of  the  oreao. 
and  so  lie  called  in  an  expert  to  test  it,  and  be 
told  him  the  tone  of  it  was  good  and  better  than 
that  of  the  Estey  organ,  which  he  seemed  to 
like;  but  notwithstanding  the  op^on  of  the  ez> 
pert,  he  was  so  under  the  spell  of  the  Estey 
organ  vendor  that  he  still  thought  he  was  dis- 
satisfied with  the  tone  of  the  oivao,  and  If  be 
really  thought  so  he  was  so,  for  as  a  man 
"thinketh  in  his  heart,  so  is  he." 

But  it  is  said  that  he  was  bound  to  be  satis- 
fled,  as  he  bad  no  gnund  to  be  dissatisfied.  He 
was  bound  to  act  honeatiy  and  to  gire  the  in- 
strument a  fair  trial  and  sudi  as  the  seller  had 
a  right,  in  the  dicumstaDces,  ta  expect  he 
wodd  give  i^i^^J^^D^g+e* 
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jodgment  and  capacity  aa  be  had,  for  by  the 
contract  he  waa  the  one  to  be  satisfied  and  not 
uiotlier  for  him.  If  he  did  this  and  was  still 
diBBatiafied,  and  that  disBatisfaction  was  real 
and  not  feigned,  honest  and  not  pretended,  it  is 
oiou^,  aira  plaintifls  have  not  fulfilled  their 
contract;  and  all  these  elements-are  gatberable 
from  the  report.  This  is  the  doctrine  of  Hart- 
ford Sorghnm  Mfg.  Go.  v.  Bni»h,  48  Vt,  528, 
and  of  Daggett  v.  Johrison,  49  Vt.  845. 

In  the  former  case  the  defendant  was  re- 
quired to  bring  to  the  trial  of  the  evaporator 
only  hones^  purpoae  and  judgment  accord- 
ing to  his  capacity,  to  ascertain  his  own  wishes, 
and  was  not  leqnlred  to  exercise  even  ordinary 
skill  and  judgment  in  making  bis  determina- 
tion. Daggett  v.  Joknmn  turned  on  an  error  in 
the  admission  of  testimony;  but  Jvdge  Redfield 
goes  on  to  discuss  the  merits  of  the  case  some- 
wh^,  following  substantially  in  the  line  of 
Brush'$  Ccm,  and  citing  it  as  authority.  But 
Daggett  v.  Johnson  is  distinguishable  in  its 
facts  from  Brush's  Case  and  from  this  case,  In 
that  the  defendant  omitted  to  test  the  pans  in 
the  venf  r^pect  in  which  he  knew  it  was 
claimed  their  excellence  consisted. 

In  McCarren  v.  McKvlt}/,7  Gray,  189,  plaintiff 
agreed  to  make  a  bookcase  for  ctefendants,  of  a 
certain  kind  and  dinienaIona,in  a  good  workman- 
like manner  "to  the  satisfaction^  of  one  of  the 
defendants ;  and  an  action  for  work  and  labor  in 
making  it  was  held  not  1o  be  maintained  by 
proof  that  it  was  made  according  to  the  con- 
tract, without  also  proving  that  it  was  satisfac- 
tory to  or  accepted  by  that  defendant.  The 
court  said  that  against  the  consequences  re- 
sulting from  his  own  bargain,  the  law  could 
not  relieve  the  plaintiff ;  that  having  assumed 
the  obliffations  and  risk  of  the  contract,  bis 
legal  rights  were  to  be  ascertained  and  deter- 
mmed  solely  by  its  provisions. 

In  Broton  v.  Foster.  113  Mass.  136,  plaintiff 
agreed  to  make  defendant  a  satisfactory  suit  of 
clothes,  but  defendant  returned  the  suit  as  un- 
aatisfactoiy.  The  court  said  the  plaintiff  could 
recover  only  upon  the  contract  as  made  ;  that 
even  though  the  clothes  were  such  that  the  de- 
fendant ought  to  have  been  satisfied  witb 
them,  it  was  yet  in  his  power  to  reject  them  as 
Qusatisfactory,  and  that  it  was  not  for  anyone 
else  to  decide  whether  a  refusal  to  accept  was 
reasonable  or  not,  when  the  contract  permitted 
the  defendant  himself  to  decide  that  question. 

In  Zaliild  v.  Clark,  44  Conn.  318,  plaintiff 
niade  a  plaster  bust  of  defendant's  deceaised  hus- 
hand.imder  a  contract  that  she  was  not  bound  to 
take  it  unless  she  was  satisfied  with  it.  When 
it  was  finished  she  was  not  satisfied  with  it  and 
refused  to  accept  it.  It  was  found  that  the 
bust  waa  a  fine  piece  of  work,  a  correct  copy 
of  a  photograph  furnished  by  the  defendant, 
and  that  it  accurately  portrayed  the  features  of 
the  subject,  and  that  the  only  fault  found  with 
it  was  uat  it  did  not  have  the  expression  of  the 
deceased  when  living,  which  was  caused  by  no 
imperfection  of  the  work  but  by  the  nature  of 
the  material.  The  court  said  plaintiff  had  not 
fulfilled  bis  contract;  that  it  was  not  enough  to 
lay  that  defendant  ought  to  have  been  satined, 
and  that  her  dissatisfaction  was  unreaaonable ; 
that  and  not  the  court  was  entitled  to 
judge  of  that;  that  a  contract  to  make  a  bust, 
pmect  in  all  reapecta  and  with  which  de- 
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fendant  ought  to  he  satisfied  was  one  thing, 
and  an  undertaking  to  make  one  with  which 
she  would  be  satisfied  was  quite  another  thing; 
that  tiie  former  cotdd  be  determined  only  ^ 
experts,  and  the  latter  could  be  determined 
only  by  the  defendant  herself. 

Since  the  case  at  bar  was  decided,  the  very 
recent  case  of  Singerly  v.  Thayer,  in  the  8u- 
peme  Court  of  Pennsylvania,  reported  in  25 
Am.  L.  Reg.  N.  8.  14,  has  fallen  under  my  no- 
tice, with  Vaa  learned  note  appended  thereto. 
[8.  C.  1  Cent.  Bep.  62],  There  the  defendant 
m  error  agreed  to  put  In  an  elevator  for  plaintiff 
in  error,  "warranted  satisfactory  in  every  re 
spect."   After  trying  it,  defendant  refused  to 

Et  it,  and  it  was  held  that  if  he  acted  in 
faith,  he  was,  1^  the  terms  of  the  contract, 
>te  judge  whether  it  was  satisfactory  or 
not.  The  cases  are  there  largely  reviewed 
and  found  almost  unanimously  to  sustain  the 
view  taken  by  the  (wirt. 

Substantlafly  the  same  jnlnciple  has  been 
adopted  in  contracts  for  service,  when  the  right 
to  terminate  the  contract  is  reserved  if  the  party 
is  not  satisfied,  in  which  case  he  may  terminate 
it,  although  his  dissatisfaction  is  without  cause. 
Provott  V.  Norwood,  29  Vt.  319 ;  Rotsiter  v. 
Cooper.  28  Vt.  622 ;  Durgin  v.  Baker,  82  Me. 
S78. 

Judgment  reversed,  and  judgtnmt  for  defend- 
ant to  recover  hit  eo«f«. 


Henry  L.  JOHNSON 

V. 

George  N.  ROBERTS. 

Audita  Querela  will  not  lie  to  set  aside 
the  JudgTuent  of  a  justice  of  the  peace 
in  which  more  than  legal  costs  were 
inadvertently  allowed  to  the  plaintiff, 
when  the  defendant  was  present,  and 
had  an  opportunity  to  have  the  error 
corrected,  but  neglected  to  avail  himself 
of  it,  and  did  not  offer  to  pay  what  was 
legally  due.  (Weed  V.  JTutting^  Brayt., 
28,  distinguished.) 

(Deolcled  Januarj  21. 1886.) 

AUDITA  QUERELA.  Plea,  the  general 
issue.  Trial  by  Court,  April  Term,  1885, 
Chittenden  Coun^.  Judgment  for  the  defend- 
ant a^med. 

This  action  was  brought  to  set  aside  the  judg- 
ment of  a  justire  of  tne  peace.  That  judg- 
ment was  made  up  as  follows :  damages,  $7; 
costs,  110.85.  The  plaintiff  in  the  justice  ac- 
tion claimed  that  the  defendant  had  mjured  his 
carriage  by  driving  a^inst  it. 
Mr.  A.  G.  Safford,  for  the  plaintiff  : 
The  judgment  attacked  by  this  proceeding 
was  within  the  prohibition  of  the  Rev.  Laws, 
§  1444. 

Audita  will  lie.  Statutes  which  give  costs 
arenottobe  extended  beyond  the  letter.  8alb. 
206;  a  Str.  1006;  8  Burr.  1387 ;  3  Bl.  Com. 
899;  Lewit  v.  Brainerd,  68  Vt  810;  2  Vt.  407: 
28Id.,  578:  a7Id. 

Meatrt.  J.  JT.  Eurl^t  and  "Bmnry  Bal- 
lard, for  defendant.    Digitized  by  kjOOgl£ 
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Rowell.  </.,  delivered  the  opinion  of  the 
court: 

The  remedy  by  audita  is  denied  when  the 
compl&iDant  has  nad  opportunity  to  have  the 
error  complained  of  corrected  but  has  neglected 
to  avail  himself  of  it.  Staniford  v.  Barry,  1 
Aik.,  82(;  Orimcold  v.  Rutland,  28  Vt.,  824; 
Goodrich  v.  WillaTd,  11  Gray,  880. 

In  this  case  the  justice  allowed  the  plaiotifF 
more  costs  than  the  statute  i>ermitted  him  to  re- 
cover; but  we  must  suppose,  the  contrary  not 
appearing,  that  the  excess  was  inadvertently  al- 
lowed, and  that  the  error  would  have  been  cor- 
rected if  the  justice's  attention  bad  been  called 
to  it  within  the  two  hours  during  which  he  had 
control  of  his  record;  and  as  the  defendantand 
his  counsel  were  present  at  the  trial  and  had 
an  opportunity  to  snow,  if  they  did  not  in  fact 
know,  that  the  error  bad  been  committed,  and 
so  had  opportunity  to  move  for  its  correction  if 
they  desired,  and  it  not  appearing  that  they 
availed  themselves  of  that  opportuni^r,  nor 
that  they  have  since  tendered  and  offered  to  pay 
the  legitimate  amount  of  the  judgment,  the  de- 
fendant has  no  standing  for  reliif  here.  And 
although  this  was  not  Uie  ground  of  the  ruling 
below  and  that  ruling  may  have  been  even  er- 
roneous, yet  the  whole  record  showing  that 
the  complainant  is  not  entitled  to  judgment,  he 
cannot  have  it. 

The  case  of  Weed  v.  Nutting,  Brayt. ,  28,  is 
much  relied  on  as  an  authority  for  setting  aside 
this  judgment.  That  case  is  very  imperfectly 
reported  in  two  lines  and  a  half,  and  holds  that 
a  justice's  Judgment  and  execution  in  which  a 
larger  sum  is  given  in  costs  than  the  statute  al- 
lows, will  be  set  aside  on  audUa.  This  case  is 
sharply  criticised  in  Dodge  v.  Hubbell,  1  Vt., 
491,  499,  where  it  is  said  that  the  injustice  of 
wholly  setting  aside  such  a  judgment  is  quite 
as  apparent  as  letting  it  stand  for  a  few  cents  or 
a  few  dollars  too,much  by  an  incorrect  taxation 
of  costs.  But  whatever  may  he  said  as  to  the 
soundness  of  that  case,  it  is  disUnguishable 
from  this.  In  that,  as  appears  from  a  certiSed 
copy  of  the  original  wnt  that  I  have  before  me, 
the  complainant  ' '  tendered  and  offered  to  pay" 
to  the  officer  having  the  execution  the  full 
amount  of  the  damages  and  legal  costs  with 
his  lawful  fees,  which  was  refuaed. 

Judgment  affirmed. 


J.  P.  REA 
Joel  HABBINGTON. 

1.  When  a  demurrer  is  wermled  and 
the  demamuit  ooee  to  trial  on  the  gen- 
eral issue  and  is  ciereated.and  then  moves 
in  arrest  of  jud^fment,  his  rights  are  only 
those  afforded  by  his  motion,  and  he 
takes  notbincf  under  his  demurrer. 

2.  After  verdictt  every  reasonable  pre- 
sumption is  made  ia  favor  of  the  sufll- 
cienoy  of  the  pleading ;  thus,  in  an  ac- 
tion of  at&nder,  where  the  defendant 
liad  chanifed  the  plaintiff  with  commit- 
ting inceet  with  bis  daughter,  the  dec- 
laration failed  to  allege  that  the  defend- 
ant said  that  the  plaintiff  had  carnal  in- 
terooane  with  his  daughter,  with  knowl- 
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edge  of  the  relationship,  which  knowl- 
was  an  esBential  cuement  of  the 
crime.  Held,  that  the  averment  oould 
be  implied  from  other  allegations,  and 
from  ooncessions  made  by  the  defendant 
the  court  having  char&red  oorrectly  as  to 
what  constitutes  incest. 

8.  Worde  imputing-  a  possible  crime  are 
actlcnubble  per  ae,  althoagh  not  beUeved 
by  the  hearer,  and  although  the  charge 
could  not  be  true. 

4.  Evidence  was  admiaaible  to  prove  that 
the  defendant  repeated  the  slanderous 
words  subsequently  to  bringing  the  suit 

6.  The  plaintiff  claiming  exemplary  dajB- 
ag>ee.  it  was  error  to  exclude  the  defend- 
ant's evidence*  offered  to  prove  that  he 
was  a  man  of  no  property.  But  as 
the  error  oonld  only  alTeet  the  exem- 

glary  damages,  the  jndgmoit  will  be  af- 
rmed,  if  the  plaintuf  enters  a  remittitur 
of  such  damages. 
0.  It  was  proper  to  allow  the  plaintiff'  to 
testify  as  to  his  menial  enfferinp 
canaed  by  the  slander;  in  effec^  that 
he  could  not  sleep  nights,  oould  not 
work,  etc. 

7.  The  exceptions  do  not  show  error  in  ex- 
cluding evidence  of  provocation. 

8.  The  plaintiff^B  connsei,  in  his  argument, 
stated  a  fkct  which  was  not  in  proofL 
It  was  but  a  single  remark,  and  prompt- 
ly dealt  with  by  the  court.  Held,  that 
an  exertion  will  not  lie*  although  me 
will  where  oounsel  persistently  travel 
outside  the  proof. 

0.  A  request  must  be  wholly  sound,  in  oi^ 
der  to  make  an  exception  to  a  reftiaal 
to  comply  with  it  available. 

(Deotded  Januarr  SB,  18BL) 

ACTIOIf  for  slander.  Hea,  not  guilty.  Trial 
by  jury,  December  Term,  1883,  Caledonia 
County.    Judgment  on  verdict  of  guilty.  B^ 

versed. 

The  defendant's  third  request,  mentioned  in 
the  opinion,  was;  "That  there  could  be  no  re- 
covery as  to  the  crime  of  abortion,  or  any  at- 
tempt to  commit  abortion,  because  thedecnra- 
titms  did  not  properly  charge  the  crimes;  that 
if  any  was  committed  it  was  outside  the  State; 
that  the  declaration  did  not  charge  the  plaintiff 
knew  or  supposed  the  daughter  to  be  pr^nant" 

The  except  ions  stated  as  to  provocaticm:  "To 
bear  upon  the  question  of  damages  and  provo- 
cation the  defendant  offered  to  ^^e  ttwt  for 
some  time  prior  to  March  28,  1888,  and  a  few 
days  before,  the  plaintiff  had  been  aocnstomed 
to  make  slurring  allusioiis  to  defendanf  s  wife 
MMy;  that  he  would  ask  about  'old  Mary  lod 
the  calves;'  that  he  would  allude  to  defaraant'i 
stealing  cattle  and  sheep.'* 

The  exceptions  stated  as  follows  as  to  coun- 
sel going  outude  the  proof:  "Ko  proof  wu 
permitted  as  to  the  ownenhip  of  the  form  upon 
which  the  defendant  lived  in  Walden.  Upon 
his  cross  examination  by  pl^tilff's  attmney, 
defendant  volunteered  to  say  that  he  was  a 
poor  henpecked  old  man,  who  lived  with  his 
boy  and  wife,  and  could  not  pay  a  cent  any 
way.  The  plaintiff's  attorney,  is  dosing  hfc 
h«t  argument  B^^^^m^^^^^BUi, 
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was  poor  and  had  no  money  to  pay  a  verdict, 
be  should  not  have  deeded  his  farm  to  bis  wife 
to  put  it  out  of  the  way  of  creditorB,  as  defend- 
ant had  ^oe.  The  preeiding  Judge  was  St  tbiB 
time  in  the  adjoining  room.  The  defendant's 
counsel  tried  to  stop  this  speech  of  Kr.  Lamson, 
but  could  not  until  the  presiding  Judge  was 
called  in.  The  presiding  Judge  informed 
Mr.  Lamson  and  the  jury,  that  he  could  not 
diaciiss  the  matter  objected  to,  and  mustconfine 
bis  argument  to  evidence  property  in  the  case. 
The  defendant  duly  excepts  to  this  conduct 
of  Mr.  Lamatai,  and  the  sanw  wsb  allowed  br 
the  court.  Mr.  Lamson  said  no  more  as  to  this 
mhject  after  this  intimation  of  the  court." 
Meura.  Bates  4k  Ma^,  for  defendant: 
The  crime  of  incest  is  incomplete  without 
one  of  the  parties  at  least  having  knowledge  of 
the  relationsliip.  This  knowledge  must  be  al- 
lied, or  the  defect  is  fatal  on  demurrer  or  mo- 
tion in  arrest.  Townsh.  Sland.  &  Lib.  190; 
Hfll.  Torts,  264;  Grigg*  T.  Viekroy,  ISInd.  549. 

We  also  question  whether  the  cnme  of  incest 
could  be  charged  upon  a  married  man  under 
the  statute  law,  whichreadsthus:  "Persons be- 
tween whom  marriages  are  prohibited,  etc., 
who  intmnarrv  or  commit  fornication  with 
each  other  shall  be  punished  as  in  case  of  adul- 
teiy." 

FoniicatioD  occurs  only  where  there  is  no 
Btairiage.   2  Bish.  Cr.  Proc.  |  728. 

It  has  been  questioned  whether  a  charge  of 
incest  is  slanderous.  Townah.  Sland.  &  Lib. 
§  163,  p.  280,  n.  8. 

It  was  error  to  permit  the  proof  of  speaking 
the  slanderous  words  subsequently  to  bringing 
the  suit.  Frazier  v.  MeCloek^,  60  N.  T.  837  ; 
Boot  T.  Lowndes,  6  Hill,  518;  KetnAMts  y. Becker, 
8  Denio.  846;  Sedg.  Dam.  5th  ed.  Ill:  Sehenek 
V.  Selienek.  20  N.  J.  Law,  208;  P.  W.  &  B.  R. 
R.  Go.  V.  Quigley,  21  How.  SOS  («SU.  8.  L.  ed, 
bk.  16,  L.  ed.  78). 

It  was  error  to  exclude  the  evidence  as  to  the 
defendant's  property.  Johnmtn  v.  Smith,  64 
Ke.  858 ;  Stamoood  t.  WMtmore,  68  Me.  200  ; 
Brown  t.  Borne*,  89  Mich.  211;  S.  C,  88  Am. 
Rep.  375;  Bump  v.  Belts,  28  "Wend.  85  ;  Ben- 
nett YMyde,  6  Conn.  24;  Kniffm'-v.McConTtdl, 
30  N.  Y.  289 ;  3  Greenl.  Ev. ;  2  Phil.  Ev. 
258. 

It  was  also  error  to  allow  the  ptaintifF's  evi- 
dence as  to  hia  mental  auSerings.  Boovee  v. 
BaatiUe,  58  Vt.  18S;  G.  C.  iS:  Santa  M  B.  Go. 
V.  Leeg,  S9  Tex.  64S ;  S.  O..  46  Am.  Rep.  269. 

The  defendant  should  have  been  allowed  to 
ahow  provocation.  Townsh.  81.  &  Lib.  688  ; 
3  komas  v.  Bunaway,  80  HI.  378  ;  WhitetiuA-e  v. 
Weiss,  38  Mich.  848;  Botelar  v.  BeU,  1  Md.  173, 
V.  MeCaHy,  40  Qa.  444 

The  fact  that  counsel  went  outnde  the  evi- 
dence in  his  anniment  should  be  held  fatal  er- 
ror. State  V.  Bennett,  54  Vt.  83  ;  Scripps  v. 
Semy,  35  Mich.  871;  S.  G,  34  Am.  Rep.  576  ; 
Bnmav.  StwWorrf,  44Wi3.  283;  S.  G,  38  Am. 
Rep.  582 ;  Coble  v.  Ooble,  79  N.  C.  589 ;  S.  C, 
S8  Am.  Rep.  838;  Gteveland  Paper  Oo.v.Bmks, 
15 Neb.  20:  S.  C..48  Am.  Rep.  834. 

Mr.  J.  P.  Launson.  for  plahitlfl  : 

There  was  no  error  in  admitting  evidence 
tiiat  the  defendant  repeated  the  slanderous 
wwds.  Knappv.  Fuller,  65  Vt.  811 ;  DHggs 
T.  fiurtM,  44  Vt.  144  ;  Oofvanaugh  t.  Avitin, 
-«VL576. 

T.  B.  B.B.,T.  I. 


The  plaintiff  had  a  rlfi^t  to  state  what  effect 
the  words  spoken  had  on  hhu.  Hott  v.  Stod- 
dard, 88  Vt.  35. 

Veaiajr;  J.,  ddivered  the  opinion  of  the 

court ; 

The  declaration  is  for  slander.  The  defend- 
ant demurred,  and  the  demurrer  was  overruled, 
to  which  the  defendant  excepted.  The  defend- 
ant was  then  allowed  to  plead  the  general  issue 
and  go  to  trial  on  the  merits  which  resulted  in 
a  verdict  for  the  plaintiff.  Thereupon,  a  mo- 
tion in  anest  was  filed  whidi  was  ovemded, 
and  the  defendant  exc^ited.  He  now  claims 
to  test  the  snfflciency  of  the  declaration  under 
the  exception  to  overruling  tlw  demurrer. 

1.  By  pleading  overand  going  to  trial  instead 
of  submitting  to  judgment  on  the  declaration 
the  defendant  waived  bis  exception  to  the  rul> 
ing  on  the  demurrer.  A  verdict  may  cure  de- 
fects which  would  render  a  declaration  demur- 
rable. After  verdict  every  reasonaUe  presump- 
tion is  made  in  favor  of  the  sufficiency  of  the 
pleadings.  Broum  v.  HiteAeoelc,  38  Vt.  452  ; 
Morey  v.  Homan,  10  Vt.  665. 

Moreover,  on  demurrer  to  any  of  the  plead- 
ings, which  ^  to  the  action,  the  judgment  for 
either  party  la  the  same  as  it  would  have  been 
on  an  lasoelnfact,  Jotned  upon  the  same  plead- 
ing and  fotmd  in  favOT  of  the  same  party. 
Gould,  PI.,  ch.  9,  §42. 

When  cast  upon  his  demurrer  a  defendant  is 
not  entitled  of  right  to  plead  over.  If  the 
court  extend  the  favor  against  the  plaintiff's 
right  to  judgment,  it  would  be  unjust  to  put 
the  plaintiff  to  the  expense  and  risk  of  trial 
and  then  after  favorable  result  subject  him  to 
the  risk  of  the  demuirer  for  defects  that  a  ver- 
dict cures  where  there  is  no  demurrer. 

The  sufflciency  cA  this  declaration  can  be 
tested  only  under  the  rules  aiqdicaUe  to  the  mo- 
tion in  arrest. 

2.  The  first  assignment  of  error  in  the  mo- 
tion is  as  follows:  "It  is  not  alleged  in  the  dec- 
laration nor  Droved  on  trial,  tiut  in  speaking 
the  alleged  slanderous  words  as  to  the  alleged 
incest,  the  defendant  said  the  plaintiff  had  cu*- 
nal  intercourse  with  bis  daughter  Sadie  with 
knowledge  of  the  relationship." 

This  assignment  correctly  assumes  that  incest 
is  made  a  crime  in  this  State.  R.  L.  §  4246. 
It  is  undoubtedly  true,  that  knowledge  of  the 
relationship  ia  essential  to  constitute  the  crime. 
Such  allegation  is  not  in  terms  in  the  declara- 
tion; but  It  is  alleged  that  the  pluntifl  was  a 
married  man,  and  had  a  daughter  living  in  his 
family  by  the  name  of  Sadie  Rea  •  •  • 
who  had  arrived  at  the  age  of  seventeen  years. 
*  *  *  It  is  also  stated  in  the  bill  of  excep- 
tions that  it  was  conceded  that  plaintiff  was 
married  in  1864;  that  his  wife  was  still  living; 
that  the  plaintiff  was  never  divorced;  and  that 
Sadie  was  theirdaughter  now  eighteen  years  old. 
Defendant's  first  request  to  the  court  for  instruct 
tions  to  the  jury  was  to  the  effect  that  plaintiff's 
knowledge  of  the  relationship  was  essential  to 
create  the  crime  of  incest .  The  exceptions  state 
that  on  the  subject  of  the  requests  the  court  told 
the  jury  what  was  necessary  to  constitute  a 
charge  of  the  several  crimes  named  in  the  re- 
quests. The  charge  of  the  oonrt,  therefore, 
must  have  included  the  dement  of  btecnledge 
^of  therelaUonship.  Judgig^^*^^^ 
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rested  afterverdict,forIackof  aaesseDtlalaTer- 
roeot  in  the  declaratioD  which  is  contained  by 
implication  in  the  averment  used,  or  which  may 
be  considered  to  have  been  proved  (ts  a  part  of 
what  is  alleged.  Morey  v.  Homan,  tupra;  Cur- 
tit  V.  Burdick,  48  Vt.  166. 

The  averment  implied  knowledge  of  the  rela- 
tionship, the  concession  tended  to  show  it,  and 
the  charge  must  have  include  it  as  an  Mseotial 
element.  Thia  exception  therefore  cannot  be 
sustained. 

8.  The  second  and  third  assignmentB  of  error 
in  the  motion  in  arrest  may  be  treated  together 
and  were  as  follows:  "There  was  no  proof  and 
no  allegation  in  the  declaration  that  the  said 
Sadie  was  ever  ^ith  child  or  had  a  child  bom 
alive,  or  that  there  could  have  been  or  was 
any  attempt  at  a1x>rtion,  or  any  murder  of  any 
person  or  any  attempt  to  conceal  any  murder, 
orany  person  or  child  to  murder." 

'"Iliird:  There  was  no  proof  that  Sadie  was 
pregnant  or  had  been,  or  tiiat  her  father  or  any- 
one else  supposed  her  to  be  pregnant,  or  that 
any  person  who  heard  the  discourse  believed  or 
had  reason  to  believe  that  she  had  been  or  was 
pregnant." 

The  defendant's  second  request  to  charge  cov- 
ered the  same  point. 

The  claim  is  that  as  there  was  no  proof  as  to 
any  murder  or  an  attempt  to  commit  murder, 
etc. ,  and  no  hearer  understood  or  believed  there 
was  any  person  to  murder,  the  words  charged 
did  not  constitute  slander.  The  effect  of  the 
claim  is,  that  because  it  was  not  true  as  charged 
In  substance  by  defendant  that  plaintifTs  daugh- 
ter had  a  child  begotteo  by  the  plaintiff,  which 
he  killed  and  threw  to  the  pigs,  it  was  not  a 
slander  to  make  the  charge,  especially,  if  the 
hearers  did  not  believe  it. 

Although  there  is  some  qualifying  authority, 
we  think  the  sound  role  is,  that  If  the  words 
Impute  a  crime  they  are  actionable  per  «e,  even 
though  the  charge  could  not  be  true. '  It  is  the 
obloquy  of  the  charge  that  produces  the  dam- 
age, and  not  the  exposure  to  punishment.  Eek- 
art  V.  Wilson,  10  S.  &  R.  (Pa.)  44  ;  Carter  v. 
Andrev6,  16  Pick.  I.  In  the  case  last  cited, 
8haw,  Ch.  J.,  says:  "But  it  is  no  defense  to 
this  action  that  the  charge  conld  not  be 
true." 

Neither  does  the  disbelief  of  the  hearers  de- 
stroy the  actionable  quality  of  the  charge.  If 
they  had  no  right  to  believe  or  understand  there 
was  an  imputation  of  crime,  either  by  reason  of 
the  expression  in  the  same  connection,  as  be  is 
a  murderer,  he  tdlled  my  dog,  or  reason  of 
facts  supposed  to  be  in  the  minds  of  the  hear- 
ers which  would  render  the  imputation  of  crime 
impossible,  as  a  charge  of  stealing  timber,  the 
speaker  having  reference  to  growing  timber 
which  is  not  the  subject  of  theft,  and  suppos- 
ing the  hearers  understood  to  what  he  referred, 
in  either  case  the  chai^  is  not  actionable  per 
sf.  Smith  v.  Milea,  16  Vt.  345:  Stark.  Lib.  ch. 
8.  The  things  chareed  in  this  case  were  tdl 
possible  crimes,  and  there  was  no  express  or  im- 
plied qualification,  and  it  was  a  slander  to 
charge  them  because  not  true  whether  Uiehear- 
ers  believed  the  charge  <a  not.  { 

We  think  there  was  do  error  in  overruling 
the  motion  in  arrest. 

4.  Against  the  defendant's  objection  and  ex- 
ception the  county  court  allowed  the  plaintiff 
44 


to  prove  a  repetition  of  the  speaking  of  Oie 
slanderous  woraa  by  the  defendiint  subsequent 
to  the  bringing  of  this  suit.  The  authorities 
differ  on  this  question  as  on  most  others  arinng 
in  slander  suits,  but  in  this  State  the  rule  has 
been  adopted  as  held  by  the  court  below,  on  the 
ground  that  the  evidence  is  admis^ble  for  the 
purpose  of  showing  the  ammua  of  the  defod- 
ant  at  the  time  in  question.  Knapp  y.  Fuller, 
SSYtSll;  Odgera,  Sland.271. 

ff.  The  court  refused  to  pennit  the  defendant 
to  prove  that  he  was  a  man  of  no  property,  lo 
which  ruling  the  defendant  excepted. 

The  cases  are  not  uniform,  but  the  weight  of 
authority  is  in  favorof  the  admissiUlity  of  evi- 
dence by  the  plaintiff  in  actions  of  danda  and 
some  other  actions,  to  show  the  defendant's 
pecuniary  ability  at  the  time  the  cause  of  a^ 
tion  accrued ;  and  tiiis,  on  the  ground  that  wealth 
is  an  element  in  man's  social  rank  and  influ- 
ence and  therefore  proof  of  it  tends  to  show  tlte 
extent  of  the  injury  from  the  slanderous  speed 
or  other  act  of  indignity  and  insult.  See,«i- 
tlunlties  in  Reporter^  nota  to  Brown  t.  Bona, 
88  Am.  Rep.  376. 

The  actual  damage  from  a  slander  does  not 
depend  on  the  defendant's  ability  to  pay;  but 
the  extent  of  the  injury  and  consequent  dam- 
age does  depend  in  some  measure  on  the  dcfesd- 
ant's  rank  and  influence;  and  as  rank  and  influ- 
ence depend  somewhat  on  wealth,  evidence  of 
wealth  by  general  inquirv,  not  the  detail,  fs  per- 
tinent to  the  issue.   2  Oreenl.  Et.  §  309. 

So  far,  it  is  a  question  mainly  of  reputatitw  ifa 
wealth.  But  when  exemplary  damages  are  alw 
claimed,  which  are  allowed  ~ln  iiart  in  the  nat- 
ure of  punishment  of  the  defendant  "on 
count  of  the  malicious  or  oppressive  character 
of  his  acts,"  Earl  v.  Tapper,  45  Vt.  275,  his 
pecuniary  ability  must  be  considered  in  ordcrto 
determine  what  would  be  a  just  punishment  f<v 
him.  In  applying  pecuniary  punishment  to  i 
party.his  abuity  lo  pay  is  a  proper  element  for 
consideration.  Actual  means,  not  reputation, 
is  then  material.  But  it  is  claimed  that  as  the 
plaintiff  did  not  tender  the  issue  of  defendant's 
means  or  make  any  claim  on  that  account,  ibe 
defendant  had  no  occasion  or  right  to  ^ovhe 
had  no  means. 

On  this  claim  the  case  of  Johnmn  y.  l^n^ti 
Me.  558,  is  precisely  in  point  Tltere,  as  bcre.lbe 
plaintiff  offered  no  proof  to  show  and  clumed 
no  damages  by  reason  of  the  defendant's  mean!, 
but  did  claim  exemplary  damages.  The  wall 
said:  "  If  the  plaintiff  really  intended  toadmit 
that  the  defendant  was  without  means,  the  tali- 
mony  could  have  done  him  no  harm;  but  snch 
an  admission  was  not  distinctly  made,and  hi  the 
absence  of  it,  the  exclusion  of  the  testlmoDy 
would  be  injurious  to  the  defendant.  It  cer- 
tainly deprived  him  of  a  legal  right."  We  hM 
this  exception  was  well  taken. 

6.  Exception  was  also  taken  tothe  testinHHtJ 
of  the  plaintiff  himself  as  to  the  mental  soffer- 
ings  caused  by  the  slandra,  to  the  effect  Uial 
was  overcome  and  cried ;  could  not  sleep  n^ftts; 
could  not  work;  did  not  feel  like  seeing  anr- 
one.  It  is  not  claimed  in  argument,  as  it  conld 
I  not  well  be,  but  that  damages  may  be  giwn 
for  mental  suffering  occasioned  by  slaBder. 
IVeanor  v.  DotuUioe,  9  Cush.  229;  (?orf»"n  v.Oj^ 
7y.  7  Mann.  &  Gr.  U9\~8M^Sbpisi,  N.  R  25. 
The  alleged  erroT,*4fc^^ffltf^bifuage  of  the 
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brief,  was  Id  allowliig  the  plaintiff  ' '  to  narrate 
tbeoutward  eigns  of  Dis  inward  anguish."  In 
support  of  this  claim  Stotce  v.  Ileyttaod,  7  Al- 
leu,  118,  is  cited,  where  the  court  say:  "Mental 
suffering  camiot  be  diiecUy  proved  as  a  fact  by 
iDVDne  Deaides  the  wifferer,  but  is  a  matter  of 
inference  tr<mi  causes  which  Datmully  tend  to 
produce  it.  It  cannot  be  measured  aright  by 
outward  manifestations;  for  there  may  be  a 
show  of  great  distress  where  little  or  none  is 
felt.  And  great  distress  may  be  concealed 
and  borne  in  silence  with  an  apparently  quiet 
mind." 

It  is  not  entirelr  clear  what  the  court  meant 
to  indicate  as  to  Uie  ri^tof  the  party  to  testify 
u  to  Us  sufferings.  The  evidence  there  was 
from  other  witaesses.  Here  It  was  from  the 
putr.  The  natural  tendeocy  of  the  alleged 
Blander  was  to  produce  "pain  and  anguish  of 
mind,"  the  effect  averred  in  the  declaration. 
Beinpa  proper  allegation  it  was  prwer  to  prove 
bv  the  plaintiff  that  the  dander,  id  fact,  had  the 
eaect  alleged,  and  the  extent  of  it.  Loss  of 
time  1^  reason  of  not  being  able  to  work  was 
not  an  element  of  damage,  but  the  not  being 
able  to  work  would  tend  to  show  the  severity 
of  the  mental  suffering.  "  How  great  was 
your  pain  and  anguish  on  account  of  charges 
BO  made  by  defendant."  Suppose  the  answer 
bad  been,  "  They  made  me  sick."  The  phys- 
ical pain,  expense  and  loss  of  time  in  that  sadL- 
ness,  would  not  have  been  a  kind  of  damage 
which  forms  a  ground  of  action,  but  the  fact 
of  sickness  would  tend  to  show  the  extent  of 
mental  suffering  occasioned  by  the  defendant's 
wrong. 

We  think  this  exception  cannot  be  sustained. 

7.  Upon  the  question  of  provocation,  even  on 
the  defendant's  theory  of  the  law.  we  are  un- 
able to  say  there  was  error  in  the  ruling  below, 
owing  to  the  meager  presentation  of  the  point 
m  the  bill  of  exceptions.  Cases  which  hold 
that  words  in  the  nature  of  provocation  on 
other  occasions  are  admissible,  surround  the 
evidence  with  limitations  and  coDditions  on  ac- 
ooont  of  which  the  admissibility  of  the  evi- 
dence mnst  test  to  some  extent  in  the  discretion 
of  the  trial  court  In  any  view  of  the  law  the 
statement  in  the  exceptions  falls  short  of  an  af- 
firmative showing  of  error. 

8.  Exception  was  taken  by  defendant  to  a 
remark  of  the  counsel  for  the  plaintiff  in  the 
closing  argument  to  the  jury.  He  made  a  state- 
ment of  a  fftct  to  the  jury  which  concededly 
was  not  in  proof.  The  impropriety  and  wrong 
of  counsel  thus  stating  or  assuming  facts  in  ar- 
gument which  are  outside  of  all  evidence  is 
perfectly  manifest.  If  a  deliberate  act,  its  ob- 
ject can  be  only  to  bave  the  jury  consider  a  fact 
□ot  in  the  case,  and  thus  induce  a  verdict  not 
warranted  by  the  evidence.  Legitimate  argu- 
ment elucidates  the  truth.  Its  power  and  use- 
fnlnessinthisbehalf  is  very  great.  Tbelvgest 
latitude  should  therefore  be  allowed  to  counsel 
in  argument  fairly  within  the  scope  of  the  evi- 
dmce.  But  it  has  been  repeatedly  held  in  other 
jurisdictions  and  recently  in  this,  that  when 
counsel  persistently  travel  out  of  the  record, 
basing  argument  on  facts  not  appearing,  and 
appealing  to  prejudice,  irrelevant  to  the  case 
and  outade  of  the  proof,  it  not  only  merits  the 
severe  censure  of  the  court,  but  is  valid  irToiuid 
for  exception.  See,  authorities  cited  in  cfefeud- 
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ant's  brief.  But  in  this  case  the  exception  was 
to  a  single  remark,  not  unlikely  an  inadvertence 
in  the  heatof  debate,  possibly,  as  now  claimed, 
provoked  by  objectionable  suggestions  of  op- 
posing counsel,  promptly  dealt  with  by  the 
court,  and  not  perristed  In  by  the  erring  coun- 
sel, and  we  think  worked  no  injury  to  the  de- 
fendant; therefore  this  exception  sliould  not  be 
sustained. 

9.  The  defendant  Is  entitled  to  no  benefit 
from  his  excepticm  to  the  failure  of  the  court  to 
charge  according  to  his  third  request.  As  rc- 
peat«lly  held,  a  request  must  be  wholly  sound 
in  order  to  mt^e  an  exception  to  refusal  to  com- 
ply with  it  availnble.  The  defendant  was  not 
entitled  to  a  charge  in  compliance  with  the  last 
clause  in  that  request  for  reasons  stated  on  an- 
other point  in  this  opinion. 

Assuming  that  the  balance  of  the  request  was 
sound  and  therefore  called  for  proper  instruc- 
tions upon  the  subject,  no  exception  was  taken 
to  the  charge  as  made;  ther^ore  the  defendant 
has  nothing  on  this  point  available  to  him  here. 

The  foregoing  covers  all  the  points  in  the  de- 
fendant's brief  which  are  subject  to  review  on 
this  bill  of  exertions. 

On  account  of  the  error  found  in  red|>ect  to 
the  exclusion  of  evidence  to  show  that  the  de- 
fendant was  a  man  of  no  means,  the  judgment 
of  the  county  court  would  be  reversed;  but  as 
the  ruling  on  that  pdnt  bore  only  on  the  ques- 
tion of  exemplary  damages,  it  is  proper  to  al- 
low the  plaintiff  to  remit  that  part  of  the  dam- 
ages, and  thereupon  affirm  the  judgment. 

Therefore,  if  th*  plaintiff  enterg  a  Temittitur 
of  Ute  $G0  exemplary  dainaget  included  in  tJte 
verdict  icithin  twenty  dttys,  the  judnment  is  to 
be  affirmed;  otherwise,  mid  exception  it  sus- 
tained, judgment  reversed  and  cause  remanded 
for  new  tnal. 


Wm.  B.  BROCK 

V. 

Samuel  BRUCE  and  Trustee. 

1.  The  final  oath  taken  by  the  lister*,  act- 
ing under  the  tax  law  of  1880,  was  in  ef- 
fect that  they  had  estimated  the 
ae  of  t  he  real  estate  at  such  sums  as  they 
'  'would  appraise  the  same  in  payment  of 
ajust  debt  due  from  a  solvent  debtor." 
Held*  that  it  waseqaiTalent  to  stating 
that  tli«r  had  appraised  It  "at  Its  true 
value  in  money ,^  as  required  by  the 
statute.  {Walker  v.  Burlington,  56  Vt.  181, 
distinguished). 

%.  AUster's  oath  need  notembodyastate- 
ment  of  compliance  with  every  detail 
of  official  duty;  thus,  it  is  presumed  that 
the  valaatlon  relates  to  the  time  re- 
quired by  law,  i.  e.,  April  1 ;  also  that 
it  was  miade  on  the  basis  required  by 
law;  as.  the  current  ▼alne  of  the  prop- 
erty, etc. 

8.  The  statute  does  not  require  the  town 
clerk  to  minnte  the  date  of  filing  the 
personal  list  in  his  ofBee. 

4.  The  validity  of  the  lists,  when  made  in 
good  faith,  is  alwasrs  upheld,  if  the  er- 
rors complained  of  are  only  the  rwult 
of  mistake  of  Judgment.   Here  it 
claimed  that  ther©igTirffifiEbi*»@©gie 
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some  oosee;  but  the  court  assumed  that 
the  listers  acted  in  good  faith,  as  it  did 
not  appear  that  tliey  were  in  fault  in 
not  making  tiie  list  more  perfect. 
6.  A  selMK^  afstrict  eoUeetor  need  not  be 
swom. 

6.  When  a  collector's  notice  to  a  taxpay- 
er is  too  indeflmte  as  to  the  time  he 
would  be  at  home  to  receive  his  taxes, 
it  is  properly  left  to  the  lory  to  say 
whether  the  taxpayer  had  refused  to 
pay  at  alL 

7.  In  an  action  to  reeorefr  a  tax,  thetas* 
timony  of  an  attorney,  in  effect^  that  he 
saw  the  defendant  just  before  the  suit 
was  brought  and  that  he  refused  to  pay 
the  tax,  was  properly  excluded. 

8.  A  school  committee's  oertiflcate  at- 
tached to  the  rate  bill,  showiiur  for  what 
purpose  the  tax  was  assessed,  ma;i|r  be 
contradicted;  and  it  was  for  the  jury 
to  determine  whether  anything  was  in- 
cluded that  was  not  voted  by  the  dis- 
trict; as,  repairs  of  the  schoolhouse. 

9.  The  court  declined  to  decide  whether 
the  defense  could  be  made  under  the 
general  iasne,  as  the  question  was  not 
raised  in  the  exceptions. 

(Deoldecl  January  U,  ISM.) 

ASSUMPSIT,  under  the  statute,  to  recover 
a  Bchool  tax.  Plea,  general  issue,  trial  by 
jury,  June  Term,  1884,  Caledonia  County. 
Verdict  ordered  for  the  defendant.  Reversed. 

The  plaintiff  offered  to  prove  by  Stoddard, 
a  witness  referred  to  in  the  opinion,  that,  as  a^ 
tomey  for  the  plaintiff  and  just  before  he 
brought  this  suit,  he  saw  Bruce  and  told  him 
that  ne  had  better  pay  this  tax;  that  Bruce  re- 
fused to  pay  it  and  said  he  never  would.  As 
to  the  notice,  the  plaintiff  testified  that  he 
called  upon  Bruce  for  the  tax  two  or  three 
times,  showed  him  the  tax,  and  that  Bruce  re- 
fused to  pay  it ;  diat  he  told  him  that  he  should 
be  at  home  any  day  to  receive  it;  that  this  no- 
tice was  within  a  week  or  two  after  he  got  the 
tax  bill;  that  Bruce  had  never  paid  the  tax, 
nor  offered  to  pay  it;  that  he  tried  to  find  per- 
sonal property  upon  which  to  levy  the  warrant, 
but  was  unaue  to  do  so,  and  so  commenced 
this  suit  by  trustee  process.  The  parties 
lived  In  the  same  village. 
Mmr$.  Bates  4k  May,  for  plaintiff. 
Mmn.  Ide  A  Strafford,  for  defendant. 

Rowell,  J.,  delivered  the  opinion  of  the 
court. 

The  oath  attached  to  the  list  of  1881  is  in 
form  like  that  prescribed  by  %  85,  chap  88,Oen. 
Stats,  to  be  used  in  the  years  of  the  general  ap- 
praisal of  real  estate. 

No.  78  of  the  Statutes  of  1880,  provided  that 
real  estate  should  be  appraised  and  set  in  the 
list  in  1881,  "atits  true  valuein  money"  on  the 
first  day  of  April  in  that  year,  and  that  all  tax- 
able jooperty  should  be  appraised  by  the  listers, 
at  such  sums  as  they  would  appraise  the  same 
Inpayment  of  a  just  debt  due  from  a  solvent 
debtor,  "Having  regard  to  the  current  value  of 
such  property  and  the  sales  thereof,  other  than 
auction  sales,  in  the  locality  where  tt  is  situ- 
ated." The  oath  contains  a  statement  that  the 
llstras  estimated  Uie  Tahie  of  the  real  estate  at 
audi  sums  as  they  would  appraise  the  same  in 
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pavment  of  a  just  debt  due  from  a  solvent 
debtor-  but  it  does  not  state  that  they  ap- 
praised it  at  its  true  value  in  money  nor  upon 
what  baste  they  made  thedr  valuation,  and  for 
these  omisdons  it  Is  claimed  that  the  dalh  is  de- 
fective and  the  list  void. 

As  to  the  omission  to  state  that  the  real  es- 
tate was  appraised  at  its  true  value  in  money: 
it  is  suflicient  to  say  that  the  statement  con- 
tained in  the  oath  is  equivalent  to  that;  for  it 
is  the  statutory  duty  of  appraisers,  in  ^praising 
land  to  pay  a  debt,  to  appraise  it  at  its  true  val- 
ue in  money.  This  Is  the  view  adopted  in 
ffoughton  v.  Hall,  47  Vt.  888. 

In  Walker  v.  Burlington,  56  Vt.  181,  the  form 
of  tbeOBth  usedwas  that  prescribed  byg86,chap. 
88,  Gen.  Stats,  for  annual  lists,  and  contained 
neither  of  these  equivalent  statements.  The  case 
does  not  decide  that  it  diould  have  contained 
both. 

As  to  the  other  omission  complained  of:  we 
tiiink  it  was  not  necessary  for  the  oath  to  ocm- 
Udn  it.  The  General  Statutes  required  listers, 
in  the  appraisal  of  real  estate,  to  have  refer- 
ence to  the  value  thereof  on  the  first  day  of 
April  of  the  year  of  their  appraisal,  and  the 
Revised  Laws  required  substantially  the  same 
thing;  but  it  was  never  thought  neceasarr  for 
the  oath  to  contain  a  statement  of  compbanoe 
with  tlds  re<piirement,  although  the  same  rea- 
son for  it  exists  as  is  urged  here,  namelv: 
that  without  it  the  oath  would  be  perfecuy 
consistent  with  the  theory  that  their  appraisal 
bad  reference  to  some  otbertime.  It  is  not  the  in- 
tention of  the  statute  that  the  oath  should  em- 
body a  statement  of  compliance  with  every  detail 
of  official  duty.  The  ordinary  presumption  of 
regularity  that  attaches  to  the  official  acts  of 

Euolic  officers  generally  has  some  application 
ere.  Thus,  a  grand  list,  regular  on  its  face 
and  properly  swom  to,  is  presumed  to  be  cor- 
rect until  the  contrary  appears.  WUaon  v.  Sea- 
vep,  88  Vt.  221.  This  involves  the  presump 
Uon  that  the  valuation  relates  to  the  time  re- 
quired by  law.  Why  may  it  not  as  well  involve 
tlie  presumption  that  it  was  made  on  the  basis 
required  by  law?  We  think  it  does,  and  that 
the  oath  is  sufficient,  without  stating  the  basis. 

As  to  the  personal  list  of  1882:  the  defend- 
ant objected  to  its  admission,  because  the  town 
clerk  "Did  not  himself  minute  the  date  when  it 
was  filed  in  his  office,  and  because  in  some 
cases  there  was  no  sum  opposite  the  name  of 
thepers(m;  in  others,  an  erasure;  and  inothen, 
the  entry,  in  suspense."  As  to  the  first  objec- 
tion, the  statute  did  not  require  the  town  clerk 
to  minute  the  date  of  filing  In  his  office.  The 
statute  required  the  listers  to  lodge  it  there 
on  or  before  the  25th  of  April,  and  the  time  of 
such  lodgment  could  be  shown  by  parol 
Blodgett  v.  Solbrook,  38  Vt  886,  848. 

As  to  the  second  objection:  It  does  not  ap- 
pear how  imperfect  the  list  was  In  the  re- 
spects complained  of,  nor  why  the  imperfec- 
tions existed,  nor  that  the  listers  were  In  fault  in 
not  making  it  more  nearly  perfect;  and  we  mint 
assume  therefore  that  Ihey  acted  in  good  foith  in 
the  matter,  and  the  defendant  has  not  been  in- 
jured, for  as  to  him,  no  cMnplalnl  Is  made  but 
that  hte  personal  lut  was  oom]dete.  liow, 
wlUiout  deciding  whether  the  personl  Uil  U 
osential  to  the  valldityof  the  grand  list  or  not, 
orlf  it  is,  what  itopi^ectioiirttik^bpwlll  in- 
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nUdate  the  grand  list,  the  case  is  one  for  the 
applicatioD  of  the  doctrine  Uid  down  in  Wil- 
ton  V.  WheeUrr,  55  Vt.  446. 

There  the  listers  did  not  comply  with  the  law 
in  the  ascertainment  and  appraisal  of  property, 
and  they  neglected  to  set  in  the  list  $500  in 
money  that  should  have  been  set  to  a  ratable 
iahauiaDt;  but  It  was  held  that  the  grand  list 
was  not  thnoby  invalidated  as  a  basis  of  taxa- 
tion; and  the  court  said  that  it  had  always  up- 
held the  validity  of  lists  when  made  in  good 
faith,  and  the  errors  complained  of  were  the 
result  of  mistake  in  judgment  of  town  officers; 
and  that  to  require  of  listers  a  strict  and  tech- 
nical compliance  with  all  the  requirements  of 
the  lav  in  making  lists,  would  invalidate  most 
of  the  lists  in  the  State  and  render  it  impracti- 
cable, if  not  impossible,  to  make  lists  on  which 
taxes  could  be  collected.  We  reaffirm  this  doc- 
trine.   It  is  salutary  in  the  highest  degree. 

Wehavebeen  cited  to  no  statute.and  we  think 
there  is  none  now,  requiring  school  district  col- 
lectors to  be  sworn.  The  court  held  in  Houm- 
ton  V.  Buuell,  53  Yt  110,  that  such  a  collector, 
appointed  by  the  selectmen  to  flU  a  vacancy, 
must  be  sworn;  but  the  case  was  pat  solely  on 
the  statute  then  in  force,  and  not  at  all  on  the 
constitutional  provision  requiring  every  officer, 
whether  judicitU,  executive  or  military,  in 
aulhori^  under  this  State,  beftne  he  enters 
upon  the  execution  of  Us  oflSce  to  take  and 
subscribe  the  oath  of  office. 

Bat  the  course  of  legislation  and  ludicial  de- 
cision  on  Qm  subject  shows  that  thu  provision 
has  never  been  regarded  as  applying  to  town 
and  school  district  officers;  and  we  understand 
the  general  practice  to  have  been,  not  to  re- 
quire such  officers  to  be.  swore,  in  the  absence 
ot  any  statute  making  it  necessary.  They  are 
not  regarded  as  in  authority  under  this  State, 
within  the  meaning  of  the  Constitution,  but 
rather  as  in  aathorlQ^  under  their  respective 
munidpalitiefl.  The  Legislature  has  from  time 
to  time  enacted  that  certain  town  and  school 
district  officers  should  take  the  official  oath; 
from  which  the  implication  arises  that  without 
such  legislation  the  oath  was  thought  not  to  be 
required.  And  section  14  of  the  &vised  Laws 
seems  to  imply  (hat  this  constitutional  provis- 
km  is  not  universal  in  its  appllcadon;  for  It 
enacts  that  the  word  "swom,'^  when  applied  to 
public  officers  required  by  the  Constitution  to 
be  sworn,  shall  refer  to  those  oaths;  and  when 
applied  to  other  officers,  it  shall  mean  sworn 
to  the  faithful  discluu;ge  of  the  duties  of  their 
offices  before  a  person  authorized  to  admiols- 
ler  oatbs. 

But  we  regard  this  question  as  settled  by  the 
dectotona  of  this  court.  In  Lemioffton  v.  Blod- 
geU.  87  Vt.  210,  It  was  expressly  held,  there 
being  no  statute  requiring  it,  that  selectmen 

oeea  not  be  sworn. 

In  DoM  V.  PeaOe}/,  54  Vt,  810,  the  same  thing 
was  held,  although  the  contrary  contention  was 
based  upon  the  Constitution,  as  ahown  by  the 
brief  of  i^alntUTscounsel.  Of  course.  It  cannot 
be  contended  that  school  district  collectors  come 
within  the  Constitution,  if  selectmen  do  not. 

We  do  not  think  the  plaintiff's  notice  to  de- 
fendant was  sufficiently  definite  as  to  the  time 
when  he  would  be  at  home  to  receive  his  tax; 
but  we  do  think  there  was  sufficient  evi- 
dence of  an  absolute  refusal  to  pay,  to  entitie 


the  plaintiff  to  go  to  the  ^ury  on  that  question, 
and  to  warrantlhe  jury  m  finding  that  the  de* 
fendant  meant  by  what  he  said  tnat  he  would 
not  pay  at  all. 

Stoddard's  testimony  was  properly  excluded. 

The  tax  is  said  to  he  illegal  because  it  in- 
cludes an  assessment  for  repairs,  neither  au- 
thorized to  be  made  nor  voted  tobe  paid  for. 
Whether  the  repairs  were  authorized  or  not  is 
not  material,  for  If  they  were,  a  tax  could  not 
be  assessed  therefore  unless  voted,  because,  as 
said  in  Bouidl  v.  Horton,  67  Vt.  31,  a  vote  of 
the  district  is  the  only  authority  for  assessing 
a  tax,  and  a  tax  assessed  without  a  vote  or  be- 
yond a  vote  is  void;  and  here  was  no  vote  to 
raise  a  tax  to  pay  for  repairs,  but  only  for  "the 
expense  of  sud  schools."  But  the  case  shows 
that  $S10.73  of  public  money  were  paid  taito 
the  treasu^  In  March,  1882,  and  that  these  re- 
pairs, $165,  were  paid  for  on  April  33,  1883, 
thus  leaving  an  apparent  balance  in  the  treas- 
ury of  $45.'^.  On  May  32,  1882,  the  commit- 
tee paid  in  $100  more,  which  the  treasurer  sup- 
posed to  have  been  borrowed  by  the  district 
that  day.  This  would  make  the  wporent  bal- 
ance in  the  treasury  $146.72.  The  whole 
amount  of  the  tax  assessed  was  $484.60,  being 
$48.98  less  than  the  whole  expense  of  the 
schools  for  the  year,  which  was  $478.58.  Thus 
it  appears  that  the  tax  and  the  $45.72  would 
pay  ihe  expense  of  the  schoote,  and  $1.70 
more.  It  would  seem,  therefore,  that  notiUng 
was  Included  in  the  tax  for  repairs,  although 
there  may  have  been  to  pay  the  $100  which 
may  have  been  and  probably  was  used  by  the 
district  for  some  purpose;  but  how  that  was 
does  not  appear. 

There  was,  then,  evidence  tending  to  show 
that  the  tax  did  not  include  anything  for 
repairs  or  anything  else  but  the  expense  of 
schools;  and  although  the  certificate  of  the 
committee  attached  to  the  rate  bill  shows  that 
the  tax  was  assessed  for  "painting  the  school 
house  and  other  repairs"  as  well  as  tor  the  "cur- 
rent  entense  of  the  schools,"  yet  it  is  not 
conclusive  and  may  be  contradicted;  S^ad  v. 
Jamaica,  40  Vt.  630,  and  the  fact  shown,  If  it 
be  a  fact,  that  nothing  was  included  for  re- 
pairs or  for  any  other  improper  purpose;  and 
the  plaintiff  had  a  right  to  go  to  the  jury  on 
that  question. 

Some  discussion  was  bad  at  the  bar  about  the 
defendant's  right  to  make  his  defense  under 
the  general  issue;  but  as  the  exceptions  do  not 
raise  the  question,  we  take  no  notice  of  it 

Judgment  rewned  and  eaum  remanded. 

VaaMy,     did  not  sit 


T.  T.  AMORY  &  CO. 

V. 

Estate  of  James  OREER. 

Where  several  olalms  against  a  deceaaed 
person^s  estate  have  "been  purchased 
by  one  person,  they  should  be  allowed 
and  an  appeal  taken  in  the  name  ol 

the  original  owners  t  and  an  appeal  in 
the  name  of  such  owners  will  not  oe  dis- 
missed, where  the  oommissioners^  reportp 
showed  that  the  claisa  waa  preeen^^^ 
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and  allowed  in  the  rivht  name,  at- 
thoagrh  the  a^^regate  auowanee  of  the 
several  claims  was  carried  into  the  ool- 
unui  of  the  balances,  and  although 
they  intended  to  allow  only  what  had 
been  paid  for  the  claims. 

(Decided  rebruary  19,  1886.t 

APPEAL  from  probate.    Heard  od  motion  to 
dismiss,  September  Term,  1885,  Rutland 
Comity.    Jlotionprw Jorma  denied.  Affirmed. 

The  commisaioncrs'  report  showed  that  several 
claimB  were  presented  and  allowed,  asfolIowB: 


"Names  of 
Clalniaitts. 

Ouima. 

1  Allowed. 

1 

Disallowed. 

Off-set. 

III 

T.  T.  Amory  &  Co. 

«" 

»  

<8eT«al  other  claime) 

$584.30 

NoTB.— On  the  above  claims  txiuffbt  by  Thomas 
Greer  we  intend  to  allow  him  what  he  and  10 
per  cent  for  Interest  and  expenses.'* 

The  motion  to  dismiss  the  appeal  was  on  the 
ground  that  the  order  of  the  court  acceptiog 
we  commiBsioners'  report  showed  upon  Iteface 
that  no  claim  was  presented  to  said  commission- 
ers by  said  T.  T.  Amoiy  &  Co. 

Meetrrs.  Geo.  M.  Fuller,  W.  H.  Preston 
and  W.  C.  Dunton,  for  plsiatifite. 

Meg»n.  A.  F.  Walker  and  F.  G.  Swin- 
Ingioiu  for  defendant. 

Rowell,  J.,  delivered  the  opinion  of  the 
court: 

It  is  claimed  that  it  does  not  api>ear  from  the 
eommissionera'  report  that  Amory  &  Co.  pre- 
sented any  claim  to  the  commissioners,  or  that 
any  sum  was  allowed  to  or  against  them;  but 
that,  on  the  contrary,  it  appears  that  the  claim 
from  thu  disallowance  of  which  the  appeal  is 
taken  was  presented  by  and  in  the  name  of 
Thomas  Greer,  and  the  allowance  and  disal- 
lowance made  to  and  against  him.  But  we 
think  the  record  shows  that  Greer  presented  this 
claim  in  the  name  of  the  appellants,  with  nine 
others  in  the  names  of  different  persons,  as  he 
well  might  if  he  was  the  equitable  owner  of 
them  as  claimed.  No  offset  was  presented  to 
any  of  tiiese  cl^s,  and  the  aggregate  allow- 
ance on  all  of  them  is  $684  80,  which  is  carried 
into  the  column  of  balances  against  the  estate; 
but  the  amounts  of  each  claim  and  of  the  al- 
lowance and  disallowance  on  each,  are  placed 
in  their  appropriate  columns,  but  only  said  ag- 
gregate wlowance  is  carried  into  the  column  of 
balances;  but  this  is  not  important,  inasmuch 
as  it  ptoinly  appears  that  of  the  claims  present- 
ed in  the  names  of  the  appellants,  more  than 
$30,  to  wit:  $111.40,  was  disallowed,  which 
entitles  them  to  an  appeal. 

Judgment  ^fflrmed  and  eav«e  remand. 


SPIRITUAL  ATHENEUM  SOCIETY 
«. 

Selectmen  of  RANDOLPH. 

A  petition  for  a  writ  of  mandamus  will 
not  lie  in  tmwor  of  a  apiritnal  aocdety. 
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against  the  selectmen  of  a  town  to  com- 
pel them  to  allot  to  It  an  equal  share  of 
the  public  money  given  by  law  to  relig- 
ious societies,  where  the  money  had 
been  divided  before  the  petition  was 
brought,  as  an  order  to  allot  would  be 
nugatory;  nor  will  it  lie  ajgainat  their 
successors  in  office,  as  there  is  no  per- 
son to  whom  to  direct  the  writ,  and  no 
breach  of  duty,  oomplained  of  as  to 
them.* 

(DeoIOed  Febnuvy  30, 18H.) 

PETITION  for  mandamta.  Ditmiated. 
The  petition  set  forth,  in  part,  that  the  pe- 
titioner was  a  religious  Society,  organized  ac- 
cording to  law  for  the  purpose  of  supporting 
the  gospel  and  maintenance  of  public  worship, 
located  and  holding  regular  meetings  for  the 
purpose  aforesaid  in  the  Village  of  West  Ran- 
dolph. The  articles  of  association  were  also  set 
out,  commencing:  "Spiritual  Atbeneum  Socie- 
ty. We,  the  subscribers',  hereby  associate  our- 
selves together  as  a  Corporation,"  eta  Then 
followed  the  purpose  of  the  Association,  its  or- 
^nization,  and  the  names  of-  the  members. 
The  petition  also  alleged  that  the  Society,  since 
its  organization,  bad  maintained  pnUic  wor^p 
in  said  town  "by  regularly  ordained  mlnisten 
of  the  gospel,  more  Uian  one  fourth  the  number 
of  Sabbaths,"  etc. ;  that  it  was  entitled  to  receive 
its  share  of  the  rents  of  land  granted  to  tbe 
ministiy  by  virtue  of  the  Revised  Laws,  ^  2707; 
that  tbe  petitioner,  by  its  officers,  on  the  last 
Tuesday  of  March,  1884,  appeared  before  the 
Selectmen,  and  asked  to  be  considered  in  tbe 
division  of  said  rents;  and  tiiat  the  Selectmen 
declined  to  grant  their  request  asA  wholly  dis- 
regarded their  legal  lights.  Hie  pntyer  was. 
that  the  court  would  "Order  and duvctthesaid 
board  of  Selectmen,  or  their  successors  in  of&tx, 
for  the  year  ending  the  Friday  preceding  the 
last  Tu^ay  in  March,  1884,  and  each  succeed- 
ing year,  so  long  as  the  petitioners  shall  main- 
tarn  a  legal  religious  or^nization,  etc.,  *  *  * 
to  consider  and  recognize  the  petitioners,  or  « 
said  Spiritual  Atheneum  Society,  in  the  division 
of  the  rents."  The  defendants  admitted  io  their 
answer,  that  the  petitioners  had  articles  of  agree- 
ment duly  recorded;  that  they  appeared  before 
them,  and  claimed  that  they  were  entitled  to  a 
share  of  the  rents,  etc. ;  but  denied  that  the  pe- 
titioner was  a  religious  Society.  Erideoce 
was  taken. 

•  The  further  facU  are  sufficiently  stated  in  the 
opinion  of  the  court. 
Mr.  E.  J.  He  Wain*  for  inetitioner. 
Ur.  N.  X*.  Boyden.  for  defendants, 

Powera.  J.,  delivered  Uie  opinion  of  tbe 

covai: 

We  have  no  occarion  to  decide  whether  tbe 

'  nfOTi.— Bev.  Lbwb,  18707:  "Ofte  zents  of  bodi 
irranted  to  tbe  use  of  the  minlstrr  or  sodal  wonhlp 
of  Ood,  and  tbe  rents  of  lands  granted  to  tbe  flrrt 
settled  minister,  shall,  on  the  Friday  precedJnjr  tlK 
last  Tuesday  to  Marolt  in  each  year,  be  equaUy  dt- 
Tlded  t>y  tbe  selectmen  among  the  different  wfan- 
Ixed  reUgtous  societies  In  town  who  mwtatain  public 
worship  St  least  me  fourth- ojniw  Bsbbiths  In  die 
year."  Digitized  by 


Shekuan  t.  Johnson. 
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petitioner,  on  the  facta,  is  legally  eatitled  Lo 
share  in  the  distribution  of  the  public  money 
given  by  law  to  religious  societies  who  maintain 
stated  preaching  of  the  gospel  for  one  fourth  of 
tiie  Sabbaths  during  the  year. 

The  case  shows  Uiat  in  March,  18S4,  the  de- 
fendants, in  fact,  divided  the  public  money 
among  other  religious  societies.  That  money 
has  gone  beyond  their  control.  An  order,  there- 
fore, to  allot  its  proper  share  of  the  same  to  the 
petitioBer  would  be  wholly  nugatory.  For  this 
reason  the  writ  of  mandamus  cannot  be  award- 
ed as  to  that  money.  High,  Ex.  Legal  Rem.  14. 

Moreover,  the  petition  for  this  writ  was  not 
filed  until  November  34,  1884,  eight  months 
after  the  claimed  wrong  was  done,  and  no  step 
were  taken  to  arrest  the  alleged  wrongful  dis- 
tribution ci  the  fund  while  it  yet  remained 
within  the  control  of  the  d^endants.  . 

The  petition  also  prays  that  the  writ  be  issued 
against  the  "successors  in  olHce"of  ihedefend- 
aols,  directing  them  in  the  future,  so  long  as 
tlie  petitioner  is  entitled,  to  award  to  the  peti- 
tioDer  its  proper  share  of  said  fund.  In  other 
words,  the  court  is  asked,  in  advance  of  any 
neglect  of  duty  by  officers  not  yet  elected  and 
voo,  when  elected,  for  aught  that  appears  may 
do  all  that  the  petitioner  may  ask,  to  make  a 
Btsndlng  order  that  they  divide  this  fund  in 
compliance  with  the  petitioner's  clidm.  This 
plainly  cannot  be  done.  There  are  no  persons 
in  existence  to  whom  to  direct  the  writ.  The 
[H^Qmption,  in  the  absence  of  proof  to  the  con- 
traiy,  is  that  ofBcials  charged  with  the  perform- 
ance of  an  olflcial  duty  wilTperform  it  properly. 
There  is  no  neglect  of  duty,  therefore,  which 
in  this  class  of  cases,  is  the  groimd  and  reason 
for  the  issue  of  the  writ 

PetiUon  dUmiaaed,  with  eoaft. 


Charles  31.  SHERMAN 
«. 

Holton  C.  JOHNSON  et  at, 

1.  By  pleading  to  the  new  counts,  the 
defendants  waived  their  right  to  move 
to  dismiss  them  on  the  ground  that 
they  embraced  a  new  cause  of  action. 

S,  In  an  tMtion  brought  b^  a  father  to 
recover  Ibr  injuries  to  his  minor  son 
caused  by  an  assault  and  battery,  which, 
itwaJB  wleged,  resulted  in  the  death 
of  the  son,  whereby  the  father  was  de- 
prived of  his  services,  etc.,  the  defend- 
ants requested  the  court  to  chai^  that 
no  recovery  could  be  had  for  pecimiary 
injury  resulting  to  the  plaintifT  by  the 
dwth  of  his  son,  although  caused  by  the 
wrongful  act  of  the  defendants;  but  the 
coart  refused  the  request  and  charged 
tiiat  the  plaintiff  might  recover  for  foss 
of  services  of  his  son  until  he  would 
have  been  of  age.  Held  error;  and  that 
at  common  law  the  death  of  a  human 
bcMij^^^rOTdB^no  ground  for  an  aotion 

8.  In  snefa  cam  the  father  la  not  entitled 
to  ucemplary  damages. 


(Deolded  F^bnuuty  19, 
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TRESPASS  for  an  assault  and  battery,  with 
a  count  in  trespass  quart  dav.mm.   Trial  by 
jury,  September  Term,  1885,  Rutland  Coonty. 

ReTerseA. 

The  plaintiff  after  the  second  term  filed  an 
amended  declaration  in  four  counts.  The  de- 
fendanta  pleaded  separately,  the  general  issue, 
special  pleas,  and  notice  of  special  matter. 
These  pleas  were  filed  Julv  15,  1885.  On 
September  12,1885,the  defendants  flleda  motion 
that  the  first  and  fourth  counts  of  the  amended 
declaration  be  stricken  out,  because  they  were 
not  for  the  same  cause  of  action  as  the  original 
declaration,  and  that  the  plaintiff  be  ret^uired 
to  elect  upon  which  of  the  counts  of  his  onginat 
declaration  he  would  go  to  trial. 

The  plaintiff  thereupon  gave  notice  that  he 
abandoned  his  third  count  in  the  original 
declaration,  and  withdrew  ^  claim  for  dam- 
ages to  his  real  estate.  The  court  then  over- 
ruled the  motion  as  to  the  other  branch  thereof, 
and  the  defendants  excepted. 

The  first  count  in  the  ori^^inal  declaration 
was  for  assaulting  and  beating  the  plaintiff; 
the  second  count  was  in  trespass  quare  fXauium, 
and  for  beating  the  plaintiff ;  third  count  was 
in  trespass  quavK  datuum,  and  for  beating 
tlie  plaintiff,  and  bis  minor  son.  The  thira 
count  also  alleged,  that  the  plaintiff  was 
compelled  to  expend  $200  in  caring  for  his 
said  son,  and  that  he  lost  his  labor,  etc.  In 
the  first  of  the  new  couuta  it  was  alleged,  that 
on  August  26, 1884,  the  defendanta  assaulted 
and  beat  the  plfdnttfiTs  minor  son;  that  by 
reason  thereof  said  son  died  on  the  first  day  of 
December,  1884;  that  he  had  been  deprived  of 
his  said  son's  services;  and  that  he  expended 
large  sums  of  money  to  cure  his  said  son.  In 
the  second  and  thira  of  the  new  coimta  there 
were  allegations  that  the  d^endants  assaulted 
and  beat  the  plaintiff,  and  threatened  to  injure 
his  property.  The  fourth  count  in  the  amend- 
ed declaration  was  substantially  like  aaSd  first 
new  cotint  except  that  it  was  alleged  that  the 
defendants  assaulted  and  beat  both  the  plaintiff 
and  his  minor  son.  The  plaintiff  claimed  and 
his  evidence  tended  to  show  that  while  he  and 
his  minor  son,  Lensey  R.,  were  at  work  in  his 
field,  the  defendants  armed  with  stones  and 
duhs  came  upon  them,  and  beat  and  wotmded 
them;  and  also  what  he  ^d  on  account  of  the 
sickness  and  death  of  his  son.  A  prominent 
issue  was  whether  he  died  of  meningitis,  caused 
by  the  blows  received  in  the  affray.  The  de- 
fendants pleaded  self  defense;  and  their  evi- 
dence tended  to  prove  it. 

The  defendants  requested  the  court  to  charge : 
"1.  That  the  withdrawal  by  the  plaintiff  of  the 
counts  In  treq)assg>ua»c2aumfin,teaves  nothing 
in  the  case  as  a  ground  of  recovery,  except 
the  charge  of  an  assaidt  and  battmy  of  the 
plaintiff;  and  that  no  recovery  can  he  had  upon 
the  counts,  which  charge  an  assault  upon 
Lensey  R.  Sherman,  or  of  an  assault  and 
battery  of  Lensey  R.  Sherman  and  the  plaintiff 
jointly;  but  that  this  action  is  confinea  to  the 
charges  of  trespass  agaiiLst  the  person  of  the 
plaintiff." 

"16.  If  the  death  of  Lensey  R.  Sherman 
was  caused  by  the  blow  received  in  the  affray 
upon  the  meadow,  and  the  same  resulted  from 
an  excess  of  force,  or  by  the  wroo^ul  act  of 
the  defendants,  no  recove^  cm  ^  i^^^f^^p]^ 
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action  for  such  pecuniary  injuiy,  resulting 
from  his  death,  to  the  plaintiff. 
Menrt.  W.  C.  Dnnton  and  J,  C.  Baker, 

for  defendants: 

There  was  error  in  overruling  the  motion  to 
dismiss,  as  the  first  and  fourm  counts  in  the 
amended  declaration  were  for  a  new  cause  of 
action.   Brodek  v.  Hirtehjiad,  57  Vt.  \%. 

The  court  erred  in  r^uatiu;  to  charge  as 
requested  that  no  recovery  could  be  had  m  ttiis 
acnoQ  for  damages  resulting  to  the  plaintiff 
from  the  death  of  Lensey  K.  Sherman,  and  in 
charging  that  the  plaintiff  was  entitled  to  re- 
cover for  expenses  of  medical  attendance,  etc., 
and  for  the  servicea  of  his  son.  Green  v.  H.R. 
R.  Co.  28  Barh.  9;  8.  C.  16  How.  Pr.  280; 
Hyatt  V.  Adam$,  16  Mich.  181;  Kearney  v.  B. 
A  W.  B.  B.  Co.  9  Cush.  108:  Watdov.  ChodaeU, 
88  Conn.  482;  Gbmy  v.  Berlaltire  B.  B.  <h.  ; 
Skinner  t.  HouaaUnUe  B.  B.  do.  1  Gush.  475; 
Ina.  (Jo.  y.Brame,9BV.  S.  754 (bk.  24.L.  ed. 
680). 

There  was  also  error  in  the  charge  aa  to 
exemplaiy  damages.  Sedg.  Dam.  5i^;Whitnejf 
T.  HiiOieocJe.  4  Den.  461 ;  Owxfen  v.  Wright, 
34  Wend.  429;  Htepherutm  v.  BaU,  14  Barb.  222. 

Met&ra.  R«diaKton  ft  Bntler»for  idaint- 
Iff: 

The  amended  declaration  did  not  set  out  a 
new  cause  of  action.  Lvu  t.  Hoinngten,  56 
Vt.487. 

But  if  it  did,  the  defendants,  by  filing  their 
pleas  and  justifying  the  assault,  waived  their 
right  to  claim  under  the  motion.  SSodmt  v. 
Skinner,  15  Vt  716. 

The  allegation  of  assault  upon  the  son  is 
cmly  a  fuller  statement  of  the  "other  enormities 
committed"— matter  of  UjlgravatioD.  Lvee  v. 
Baidngten,  66  Vt.  487;  Bak  v.  Tuppmr,  46  Vt. 
276. 

The  gist  of  the  action  is  not  the  death  of  the 
son.  ^  N.  y.  465  ;  26  N.  Y.  49;  20  Wend. 
210;  16  Mich.  180:  S  Conn.  489;  Fti.  B.  B.  Go.  v. 
KOly,  81  Penn.  St.  872 ;  Sedg.  Dam.  628.  686, 
661. 

The  plaintiff  can  recover  for  medical  attend- 
ance, funeral  expenses,  etc.  Roedee  v.  Omubp, 
22  How.  Pr.  270;  18  Abb.  Pr.  834. 

Kowell.  delivered  the  oidnlon  of  the 
court: 

By  pleading  to  the  first  and  fourth  new 
ooonts  the  defendants  waived  their  right  to 
move  to  dismiss  them  as  being  for  a  cause  of 
action  not  embraced  in  the  ori^al  declaration. 

Defendants  requested  the  court  to  char^  that 
no  recovery  could  be  had  for  pecuniary  injury 
resulting  to  the  plaintiff  by  the  death  of  hia 
son,  though  caused  by  the  wrongful  act  of  the 
d^endante;  but  the  court  refused  to  charge  as 
requested,  but  charged  that  plaintiff  might  re- 
cover for  loss  of  services  of  his  son  until  he 
would  have  been  of  a^.  In  this  there  was 
error,  for  the  autiiorities  are  numeroiis  and 
well  nigh  uniform,  that  at  common  law  the 
death  of  a  human  being,  though  clearly  involv- 
ing pecuniary. loss,  affords  no  ground  for  an 
action  for  dainages.  Cooley,Torta,  262;  Carey 
V.  Berkthire  R.  R.  Go. ;  Skinner  v.  Houtatonie  R. 
R.Co.  1  Cush.  475;  Green  v.  HudaonR.  B.BO0. 
38  Baib.  9;  8.  C.  16  How.  Pr.  230;  Ins,  Go.  v. 
Brame.  95  U.  8.  754  [bk.  24,  L.  ed.  580]  and 
cases  jNunm. 
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The  court  charged  that  the  juiy  mifdit  pn 
exemplary  damages  on  the  ground  of  the  best- 
ing of  plaintiff's  son.  Tbu  was  also  enor. 
Such  damages  would  have  been  recoverable  by 
tiie  son  and  are  recoverable  by  his  adminis- 
trator. Earl  V.  Tupper,  45  Vt.  875,  but  they 
are  not  recoverable  by  the  plaintiff ;  his  recov- 
ery on  this  score  is  limited  to  actual  damages. 
Whitney  v.  Siteheoek,  4  Den.  461.  If  the  rale 
w6re  ouierwlse,  the  defatdants  mi^it  be  twice 
subjected  to  the  payment  of  exemptezy  dam- 
ages, and  be  liable  to  indictment ' 

Reverted  and  remanded. 


John  B.  HUBBARD 

V. 

Susan  A.  BUO^E. 

1.  While  the  defendant  waa  a  laarried 
woman,  her  mother  gave  her  hr  wllla 
farm  and  personal  property  uiereoo. 
mainly  live  stock,  wnich  came  into  the 
poasession  of  the  defendant  and  her  hus- 
band. The  will  was  in  areneral  tenas, 
with  no  words  limiting  the  f^ft  to  **ber 
sole  and  sepanbte  um,**  or  exdndUiK 
the  marital  nghts  of  her  husband.  The 
personalty  being  attached  on  the  hos- 
band's  debts  contracted  by  him  for  car 
rying  on  the  farm  and  supporting  the 
family,  she  borrowed  money  to  dis- 
charge the  attachments,  and  ffave  her 
note  therefor.  Snbseqaently  she  re- 
newed the  note,  and,  after  the  decease 
of  her  hnsband,  she  bein^  eole.  vtom* 
ised  in  -writing  to  ipaj  It.  Seia.  Uiat 
the  defendant  had  no  separate  estate  ia 
either  the  real  or  personal  property; 
that  the  husband's  rights  were  not  af- 
fected by  the  statute,  R.  L.  ^  2822,  as 
it  was  passed  after  the  personalty  vested 
in  him  ;  that  the  note  wae  Toid ;  and 
that  there  was  not  a  sufficient  consider- 
ation for  the  new  promise.  (HtMard  v. 
Bvgbee,  65  Vt.  606,  dtstinguished.) 

2.  A  letter  written  by  defendant  olfering 
to  renew  the  note,  eta,  is  held  ^ 
amount  to  a  new  promise,  sufficient,  if 
for  a  legal  consideration,  to  remove  the 
bar  of  the  statute. 

(Bedded  FetoiuoTlO,  IMD 

ASSUMPSIT,  general  and  special.  Heud 
on  the  report  of  a  referee.  December 
Term,  1888,  Caledonia  Ooun^.  Judgment fu- 
the  defendant.  Affirmed. 

The  special  court  set  up  the  material  fscu, 
avored  tiiat  the  defaidant  had  a  sqiarate  es- 
tate, created  the  debt  on  its  faith  and  credit, 
and  when  discovered  promised  to  pay  it.  Flew: 
general  issue,Statute  of  Limitations  and  covert- 
ure at  the  time  of  making  the  allied  [hodi- 
ises.  The  referee  found:  that  the  defendant 
was  the  daughter  of  John  Bowen  and  Hannab 
B.  Bowen,  who  lived  on  a  farm  in  CoDOord. 
owned  by  Hannah  B.,  who  deceased  aomethne 
before  November,  1866 ;  tiiat  the  will  of  stid 
Hannah  B.  was  duly  probated  in  said  Novem- 
ber, and  Joel  Fletcher  was  appointed  ezecutrv; 
that  the  defendant  ma  .married  tn  1668  to  Ed- 
win BQgbee,^ud  Hveipdtb-hld^  his  wife 
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DDtQ  his  death  ia  1681 ;  that  at  the  time  of  the 
death  of  the  defendant's  mother,  the  defendant 
and  her  husband  were  living  on  said  farm,  and 
continued  to  live  there  and  carry  it  on  until  the 
death  of  said  £dwin,  except  that  be  was  awav 
some  two  yean,  and  that  the  defendant  stiU 
lives  on  the  farm  and  owns  it  under  the  will. 

The  referee  also  reported  :  that  at  the  time 
of  the  death  of  the  defendant's  mother  there 
was  on  the  farm,  belonging  to  her,  certain  per- 
sonal property,  mainly  nve  stock,wbich  "Came 
into  tiie  possession  of  the  defendant  and  her 
said  husband  upon  the  mother's  death,  the  fa- 
ther living  with  them,  not  they  with  him.  they 
canying  on  the  place,  not  he  ;  that,  "the  do- 
fendanrs  title  to  said  live  stock  was  such  only 
as  said  will  rave  her";  that  said  husband  "was 
not  veiy  thrifty  and  never  had  much  property"; 
that  "in  the  spring  of  1858  said  Edwin  was 
owinff  several  parties  for  goods  and  property 
boorat  by  him  before  that  ume,forcarTying  on 
the  rarm.  8apportiiu[  the  fomily  and  his  general 
expenses";  and  duimff  that  spring  those  credit- 
ors broufht  suits  against  said  Edwin  to  recover 
their  said  debts,  and  attached  the  live  stock 
aforesaid ;  that  said  Fletcher  advised  that  money 
should  be  hired  to  pay  off  those  debts ;  that 
Lucy  M.  Hubbard,'  defendant's  sister,  also  ad- 
vised it  and  offered  to  loan  the  money  for  that 
purpose;  that  it  was  finally  decided  to  take  the 
money  and  settle  the  suits,  which  was  done ; 
that  me  money  was  not  delivered  to  defendant 
in  person,  but  both  she  and  said  Lucy  M.  un- 
derstood how  the  money  was  to  be  used ;  that 
the  defendant  alone  gave  her  note  for  mid 
money ;  that  she  signed  without  her  husband 
because  she  was  considered  the  responsible 
party,  that  Is,  that  she  owned  the  property  as  a 
separate  estate ;  that  it  "  was  expected  by  all 
parties  interested  that  Edwin  would  go  on  and 
carry  on  the  farm,  and  take  care  of  the  stock, 
and  be  able  from  his  earnings,  orfrom  the  prod- 
uce of  the  farm"  to  pay  the  borrowed  money. 
It  was  further  reported:  that  the  defendant  re- 
newed the  note  June  10, 1864,  by  giving  a  new 
one;  that  a  payment  of  $80  was  made  August 
1,  1864;  that  a  second  payment  was  made  Hay 
30,  1870 ;  that  Hav  16,  1876,  the  plaintiff,  who 
became  the  lawful  holder  of  the  note,  took  a 
horse  in  part  payment ;  that  on  April  14,  1882, 
the  plaintiff  wrote  to  the  defendant  urging 
payment;  and  on  April  19th  the  defendant  re- 
idied  as  follows,  in  part : 

"  Yours  of  the  14th  came  to  hand  last  night 
•  and  In  reply  will  say,  I  am  willing  to  do 
ill  that  I  can.  I  thought  when  you  was  down 
that  I  diould  get  something  of  Russell,  and 
come  up  and  make  a  payment ;  but  he  cannot 
let  me  have  anything.  If  I  can  renew  it,  should 
like  to;  I  do  not  know  what  else  to  do.  •  «  *  I 
could  sell  my  farm  and  pay  it.  •  •  *  I  think 
H  would  be  better  if  I  can  sell,  and  I  could  pay 
iL  *  *  *  Be  sure  and  let  me  know  what  I  can 
do." 

The  will  was  in  part:  "I  give  to  my  beloved 
husband,  John  Bowen,  and  my  unmarried 
daughter,  Amanda  Bowen,  Jointly  and  for 
their  use,  the  rents  and  profits  of  my  estate, 
real  and  personal,  duiing  Uie  life  of  my  be- 
loved husband,  and  so  long  to  my  daughter 
Amanda,  as  she  remains  unmarried;  meaning  to 
ds^se  to  her  a  home  and  bequeath  to  her  a 
Uving  and  sut^tort  while  she  remains  dngle. 

VT 


And  if  she  should  be  married,  it  is  my  will  that 
she  be  paid  out  of  my  personal  estate  the  sum 
of  |100.  *  It  is  my  will  also  that  my  said 
daughter  Amanda  be  paid  the  sum  of  $800  in 
annual  payments  of  $25  each,  the  first  payment 
to  be  made  in  one  year  from  my  decree,  and 
so  on  $25  a  year  until  the  whole  is  paid;  mean- 
ing also  that  after  her  marriage  and  departure 
from  the  homestead  her  rents  and  profits  of  the 
homestead  shall  cease,  and  on  the  payment  of 
the  above  legacy  all  her  claims  shall  cease. 
After  the  fulfillment  of  the  above  named  de- 
vices and  bequests  to  my  beloved  husband  and 
dauf^ter,  Amanda,  I  give  to  my  daughter, 
Susan  Angeline  Bugbee,  the  whole  of  my  real 
and  personal  estate.  '  The  report  only  stated 
as  to  said  Amanda:  "  The  defendant  s  sister 
Amanda,  named  in  said  will,  lived  on  the  farm 
with  the  defendant  until  her  marriage  in  De- 
cember, 1880." 

Meatn.  C»hoon  ft  Hoflkaan.  for  the  plaint- 
iff: 

The  deftedant's  l^Xia  after  the  death  of  her 
husband  constitutes  a  promise  to  pay  the  note. 
The  defendant  contends  that  this  money  did  not 
go  for  the  improvement  of  her  separate  estate. 
The  farm  and  stock  vested  in  her  by  will.  In  the 
forum  of  conscience  they  were  her  debts ;  and 
she  so  understood  it  'The  reasoning  of  Red- 
field,  J.,  in  Hubbard  v.  Bugbee,  65  Vt.  506,  be- 
tween these  parties,  fully  sustains  us  in  claim- 
ing that  the  defendant  Is  liable  upon  her  prom- 
ise. The  attachments,  if  followed  by  Judgment 
and  sale,  would  have  depleted  the  separate  es- 
tate, and  it  is  fair  to  presume  that  they  would 
have  been.    Rawlins  v.  Sounds,  27  Vt.  17. 

The  money  was  loaned  upon  faith  lA  her 
credit  and  estate. 

Magn.  Barry  Blod^fett  and  X.  Xont- 
gomery,  for  ddendant : 

The  contract  proven  was  not  such  a  contract 
that  it  could  have  been  enforced  against  the  de- 
fendant or  her  separate  estate  in  a  court  of 
equity  and,  therefore,  does  not  constitute  a 
sufficient  consideration  to  support  a  new  prom- 
ise. Sapward  v.  Barktr,  52  Vt.  480;  1  Pars. 
Cont.  482 ;  Watkina  v.  Salstead,  2  Sandf.  811; 
Waters  v.  Bean,  15  Qa.  856. 

The  money  for  whi<^  the  original  note  was 
given  went  to  pay  the  husband^  debts.  The 
defendant's  separate  estate  in  1858  was  worth 
nothing,  charged  as  it  was  with  the  support  of 
her  father  and  maiden  sister,  etc.;  so  ttiat  the 
money  was  not  loaned  on  the  credit  of  that 
estate.  IkOe  v.  RobiiuiM,  51' Vt  20;  Yate  v. 
Dedem,  18  N.  T.  365;  Wmardv.  JBattham,  15 
Gray,  828;  Priest  v.  Gnu,  51  Vt.  «5;  Brownv, 
Sumner,  81  Vt.  671.  ' 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

It  has  been  assumed  in  the  argument  of  this 
case  that  the  defendant  took  and  held,  under 
the  will  of  her  mother,  a  separate  estate  in  the 
farm  and  live  stock  in  question. 

The  referee  in  his  report' says  that  "The  de- 
fendant took  and  had  such  an  interest  in  said 
farm  as  is  given  by  said  will;  and  there  was  no 
evidence  that  she  ever  had  any  other  interest  or 
tide  therein;"  and  tiiat  "the  defendant's 
title  to  said  live  stfick  was  such  only  as  said 
win  gave  her."  ^  ■ 

If.  therefore,  the  defe^Mb^^^gW 
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estate  io  the  farm  aod  live  stock,  tt  was  created 
by  the  will  of  her  mother.  Theclauaeof  thewill 
giving  her  this  property  is  as  follows;  "  After 
the  ralfillment  of  the  above  named  devises 
and  bequestfl  to  my  beloved  husband  and 
daughter  Amanda,  I  give  to  my  daughter 
Susan  Angeline  Bugbee  the  whole  of  my  real 
and  personal  estate. '  Then  follows  a  provision 
makmg  it  obligatory  upon  the  defendant  and 
her  husband  to  live  iipon  said  farm  during  the 
lifetime  of  the  testatrix  and  her  husband, 
which  condition  was  fully  compUed  with. 

The  gift  of  the  real  and  personal  estate  is  in 
geDeraTtenns,  with  no  words  limiting  it  to  the 
separate  \ise  of  the  defendant.  Such  a  convey- 
ance does  Qot  create  a  separate  estate,  in  the 
sense  in  which  the  term  is  used  in  the  hooks. 

There  are  two  kinds  of  separate  estates  which 
married  women  may  hold.  One  is  the  crea- 
tion of  courts  of  equity,  the  other  l3  statutory. 

An  equitable  separate  estate  can  only  exist, 
with  the  qualiflcationa  hereinafter  noticed, 
when  it  is  made  such  in  the  grant  of  the  title 
by  the  use  of  unequivocal  words  showing 
an  intent  in  the  grantor  to  exclude  the  marital 
rights  of  the  husband,  such  as  the  words  "  to 
her  sole  and  separate  use  "  or  other  words  of 
like  import.  If  such  words  are  not  used,  the 
title  will  pass  to  the  married  woman;  but  the 
use  will  go  to  her  husband,  under  the  rules  of 
the  common  law.  In  other  words,  inasmuch 
as  a  grant  in  general  tenm  to  a  wife,  at  com- 
mon law  conveyed  to  her  the  title,  and  her 
husband.  Jure  uxoria,  at  once  became  seised  of 
the  use.  In  order  to  create  an  equitable  separate 
estate  in  the  wife,  it  must  appear  from  the 
terms  of  the  grant  that  the  grantor  intended 
thai  the  wife  should  take  both  the  title  and 
use.  The  intent  to  exclude  the  marital  rights 
of  the  husband  must  be  clear  and  certain.  3 
Perry,  Trusts,  ^  647. 
"Separate  estate  in  a  married  woman  involves, 
as  the  chaiBcterizii^  fact,  that  she  holds  it  to 
her  sole  use,  in  exciu^on  of  the  marital  ri^ts 
of  the  husband."   Frary  v.  Bo->th,  87  Vt.  TO. 

As  there  are  no  words  in  the  will  signifying 
an  intent  to  exclude  the  husband's  common-law 
rights  to  this  property,  it  is  clear  that  the  de- 
fendant had  no  separate  estate  under  said  will. 
Accordingly,  when  the  will  took  effect,  her  hus- 
band, Edwin,  became  the  absolute  owner  of 
the  personal  property  in  possession,  and  be- 
came entitled,  during  the  life  of  his  wife,  to 
the  rents,  issues  and  products  of  her  real  estate. 

But  in  many  caseswbere  the  conveyance  has 
lacked  qualifying  words  limiting  the  estate  to 
tlie  wife's  se'parate  use,  the  husband  himself 
has  given  to  it  such  effect.  Thus,  unless  the 
rights  of  creditors  are  prejudiced,  the  husband 
may  himself  convey  an  estate  to  his  wife  to  be 
held  to  her  separate  use;  or,  by  an  antcnupti^ 
or  postnuptial  agreement,  co'ntract  that  his 
wife  shall  hold  her  property  in  exclusion  of  his 
right;  or  may  allow  her,  without  previous 
agreement,  to  manage  and  control  it,  holding 
herself  out  to  the  world  as  its  sole  owner,  deal- 
ing and  contracting  on  its  faith  and  credit  as 
owner;  or  he  may  renounce  his  marital  right, 
abandon  the  possession  to  her,  and  thus  com- 
pel her  to  use  it  in  procuring  her  support. 
Other  analogous  instances  might  be  cited.  In 
all  such  cases  equity  has  treated  the  wife's  in- 
terest as  an  equitable  separate  estate,  on  the 


ground  that,  although  the  grant  of  the  title  U> 
the  wife  did  not  TMt  the  sole  use  of  the  es- 
tate in  her.  nevertheless,  as  the  husband  was 

alone  interested  adversely  to  such  separate  use 
in  the  wife,  he  might  supplement  the  grant  of 
the  title,  by  relinquishing  his  marital  right, 
thus  giving  the  wife  the  exclusive  use.  His 
act  under  such  circumstances,  may  be  proper- 
ly regarded  in  substance  as  a  grant  by  him  of 
the  use  to  the  wife.  Illustrations  of  this  doc- 
trine are  found  in  BiehardMm  v.  Marr^,  83  Vt. 
27;  JPhiri/  V.  Booth,  87  Vt.  78;  BaUv.  Babiiuon 
51  Vt.  20;  Priea  v.  Com,  51  Vt.  495.  and 
many  other  cases  in  this  and  other  States. 

But  the  case  at  bar  cannot  be  brought  within 
the  range  of  these  cases.  There  is  nothing  to 
show  that  the  husband  was  excluded  from  his 
marital  rights,  in  the  administration  of  the 
property;  and  the  referee  says  the  wife's  title 
was  such  only  as  she  took  under  the  will. 

Not  is  there  in  the  case  a  statutory  separate 
estate  in  the  defendant.  We  have  no  statute 
providing  that  married  women  shall  hold  land, 
conveyed  to  them  during  coveri,ure,  to  their 
separate  use:  but  2822  R.  L.  provides  that 
"Personal  property  and  rights  of  personal  ac- 
tion acquired  by  a  married  woman  during 
«)yerture,  by  inheritance  or  distribution,  shall 
be  held  by  her  to  her  sole  and  separate  use." 

This  statute  was  passed  in  1867.  The  per- 
sonal property  conveyed  bv  this  will  came  to 
the  defendant  s  husband  before  that  time.  The 
property  being  vested  in  him  prior  to  the  pas- 
sage of  the  Act,  his  title  was  not  and  could 
not  be  devested  by  it. 

As  the  defendant  had  no  separate  estate  in 
cither  the  real  or  personal  property  in  question, 
she  had  no  captudty,  legal  or  equitable,  to 
make  contracts  chargeable  upon  it. 

If,  as  the  plaintiS  assumes,  the  defendant 
had  had  a  separate  estate  in  the  property,  her 
note,  given  for  money  to  release  her  prooerty 
from  the  clutches  of  the  law,  would  be 
founded  on  good  consideration  and  enforceable, 
during  coverture,  against  such  estate.  It  is 
universally  held  that  as  to  those  engagements 
which  are  enforceable  against  separate  estates 
of  married  women,  they  contract  as  fully  and 
freely  as  ii»ole.  la  other  words,  the  disability 
of  coverture  as  to  such  contracts  Is  suspended 
or  inoperative.  The  separate  estate  cannot 
be  charged  unless  the/«»i«  has  made  a  contract 
efFectualto  charge  it.  Such  contisct.  there- 
fore, is  an  essential  factor  in  the  creditor's 
right  Lo  enforce  hla  debt.  Such  contracts  thai 
are  valid.  They  arc  enforceable  obligations  lo 
all  intents,  like  contracts  made  by  persons  mi 
Juris,  except  a  resort  must  be  had  to  a  differeni 
forum  for  their  enforcement,  and  no  personal 
judgment  can  be  rendered  tiiereon.  But  these 
matters  touch  the  remedy  onlr  and  do  not 
prove  any  inherent  vice  in  the  obligation  itKlf. 

Being  thus  obli^tory,  a  moral  oblivion 
arises  thereon  sutGcient  in  law,  as  a  consider* 
tion,  to  uphold  a  new  promise  made  when  the 
woman  is  discovert  to  perform  them.  Lff  v. 
Muggcridge,  5  Taunt.  80;  Flufht  v.  Bfrd,  1  H. 
&  C.  703;  LaT^uehe  v.  LaTouehe,  8  H.  &  C. 
575;  Oouidiag  t.  Batddmm,  36  N.  T.  604;  Taiw 
v.  Wea$,  8  Ahi.  miBvibardv.  Bu^.  55  Vt 
S06. 

Lee  V.  Muggtridge,  #upra,  though  said  not 
to  be  law.  1  %g„C^t  @O^^P*«*^ 
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on  its  facts.  The  wife  in  that  case  had  a  sep- 
arate estate.  In  England  her  general  engage- 
ments  are  binding  upon  it;  and  by  giving  her 
bond,  it  is  there  presumed  that  she  intended 
to  bind  it.  Hence,  her  contract  was  not  void, 
and  the  case  is  like  Suibard  v.  Buffbee,  sujtra. 

It  follows  logicallT  that  her  distinct,  unquali- 
fled  written  acknowledgment  of  a  subsisting 
iodebtedaesA  upon  such  contracts,  with  an  ap- 
parent willingness  to  remain  liable  therefor, 
made  when  she  becomes  discovert,  is  enougii 
to  raise  an  implied  promise  to  pay,  and  thus 
remove  the  bar  of  the  Statute  of  Limitations. 
And  as  by  the  great  weight  of  authority,  such 
new  promise  is  a  new  cause  of  action  based 
upon  the  original  consideration,  Ang.  Lira. 

BeU  V.  Marrimn.  1  Pet.  351  [38  U.  8.  bk. 
7,  173];  notes  to  Tf/afcomfi  v.  Whiting,  1  Smith, 
Leading  Cases,  858,  there  is  no  difficulty  in 
maintaining  the  action  of  astumpait  upon  a 
promise  thus  made,  when  the/entf  is  discovert 
and  capable  of  binding  herseU  at  law.  The 
letter  of  April  19,  written  by  the  defmdaut 
folly  warrants  the  implication  of  a  new 
promise. 

But  in  this  c&se  the  defendant  had  no  sepa- 
rate estate.  Her  note,  therefore,  was  void. 
From  her  void  contracts,  no  moral  obligation 
arises,  which  can  be  a  sufficient  consideration 
for  a  new  promise,  express  or  implied,  to  per- 
form them.    Hajpeard  v.  Barker,  52  Vt.  429. 

In  this  connection  it  is  proper  to  say  that  this 
case  was  once  before  this  court,on  demurrer  to 
the  declaration  and  is  reported,  55  Vt.  506. 
The  declaration  set  forth  that  the  defendant  had 
a  separate  estate  in  the  property  in  question 
and  executed  the  note  in  question  upon  its 
faith  and  (n«dit,  and  after  the  death  of  her 
husband  promisad  to  pay  it  The  demurrer 
admitted  these  facts;  and  the  decision  was  ex- 
IHVssly  grounded  upon  these  facts. 

It  was  not  intended  in  that  case  to  question 
the  doctrine  advanced  in  Sayward  v.  Barker, 
53  Vt.  439.  In  Hayward  v.  Barker,  no  bind- 
ing obligation  rested  upon  the  wife  during 
coverture,  hence  there  was  no  moral  obligation 
to  support  the  subsequent  promise  made  after 
coverture.  In  the  case  at  bar,  as  it  stood  when 
formerly  before  us,  the  obligation  was  binding 
during  coverture,  and  thus  ftimished  a  suf- 
ficient moral,  if  not  valuable,  consideration  for 
the  subsequent,  new  promise  made  after  the 
cnverture  ended.  Both  cases,  therefore,  ue 
Kond  in  piindi^e  and  rest  upon  abundant 
onthority. 

Tht  judfpnentfBr  the  dtfendant  it  affirmed. 


Nathaniel  BRUCE,  Admr., 

V. 

CONTINENTIAL  LIFE  INSURANCE  CO. 

1-  Under  §  780,  R.  L.,  the  Supreme  Court 
will  not  revise  any  error  in  admitting 
teatlmonT-  by  a  master,  unless  an  ex- 
eeption  is  t uen  thereto  and  filed  in  the 
court  of  chancery. 

3.  A  "non-feiture,"  "paid  np"  policy  of 
life  insurance  is  not  forfeited  by  reason 
of  fiUlure  to  pay  annual  interest  on 
notes,  which  were  given  for  part  of  the 
premiums,  and  which,  it  waa  fonnd,  were 
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regaled  by  the  company  as  a  loan  to 
the  assured. 

8.  One  condition  of  the  policy  was,  that 
on  failure  to  pay  the  interest  on  the 
noted  the  policy  ^oold  "cease  and  de* 
tennine"  ''except  as  hereinafter  pro- 
vided." Then  followed  the  condition* 
that  if;  after  ttie  company  had  received 
two  or  more  premiums,  there  should  be 
defSanlt.  it  would  issue  a  paid  np  policy 
for  as  many  tenth  parte  of  the  sum  in- 
sured ti»  premiums  nad  been  paid.  The 
policy  was  issued  for  $1,000.  Wtien  four 
premiums  had  been  paid,  part  in  cash 
and  part  in  notes  which  were  overdue, 
except  that  interest  had  be^n  paid,  the 
assured  claimed  a  paid  up  policy  for  four 

^  tenths.  Held,  (a)  that  there  was  no  for* 
feitnre.and  that  the  orator  was  entitled 
to  a  decree  for  $406,  deductingf  the  notes 
redu(%d  by  the  dividends  or  nrofits, 
that  belongied  to  the  policy;  (&)uiat  the 
profits  were  such  as  the  company  had 
in  fact  earned :  (?)  that  it  was  the  duty 
of  the  company  to  preserve  its  solv- 
ency.and  it  had  a  right  to  clian^  from 
the  percental  to  the  contributive  plan; 
(d)  and  that  the  circular  issued  by  the 
company  could  be  used  in  determmin^ 
the  meaning  of  the  policy. 

(Decided  Febniary  8S,  18S8.) 

BILL  IN  CHANCERY.    Heard  on  the  re 
port  of  a  special  master,  June  Term,  1885, 
Caledonia  County.   Decree  for  the  orator.  Be- 

veraed. 

It  appeared  from  the  report,  that  the  policy 
was  dated  December  80, 1870;  thatitwasa  "ten 
year  endowment  policy ; "  that  the  annual 
premiums  were  $104.86;  that,  on  the  receipt  of 
the  policy,  the  assured  paid  $62.92  in  cash  and 
gave  his  note  for  $41 .94,  pa^ng  the  interest  on 
It  in  advance;  that  be  paid  his  premiums  in  the 
same  manner  during  the  second,  third  and 
fourth  years,  paying  me  interest  on  all  the  cotes 
in  advance,  "and  ul  said  premiums  and  inter- 
est were  to  the  satisfaction  of  said  Company;" 
that  said  JI.  T.  Bruce,  on  November  1,  1875, 
made  application  to  the  Company  for  a  paid  up 
policy;  that  the  Company  changed  from  the 
percentage  to  the  contnbutive  plan  on  Decem- 
ber 2, 1873;  that  said  M.  T.  Bruce  deceased 
January  dO,  1888,  and  that  the  orator  is  admin- 
istrator of  his  estate.  The  prayer  of  the  bill  > 
was,  that  the  defendant  execute  and  deliver  tu 
the  orator  a  paid  ui>  policy  for  the  sum  of  $400 
with  profits  ascertained  by  accounting;  and,  to 
avoid  circuity  of  action,  that  the  defendant  be 
decreed  forthwith  to  pay  the  sum  due  upon 
said  policy  and  said  accounting,  with  interest. 

The  master  found  as  to  the  dividends:  "If 
the  court  are  of  opini(m  that  the  orator  is  enti- 
tled to  such  dividends  as  the  Company  paid  on 
all  endowment  policies  that  have  been  in  exist- 
ence four  years,  from  1868  to  1873,  inclusive, 
then  the  dividends  would  be  40  per  cent  of  the 
premiums  or  just  the  amount  of  the  notes;  and 
the  notes  would  be  paid  by  the  dividends  and 
the  orator  would  be  entitled  to  $400,  as  of  De- 
cember 80,  188S,  without  deduction.  To  this, 
interest  added  to  June  2, 1885,  gives^e  sum  of 

$458.1»."  Digitized  byljOO^C 
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"If  the  court  are  of  opinion  that  the  notes 
are  in  part  paid  by  dividends,  but  that  the  divi- 
dends are  only  such  as  the  Company  voted  to 
pay  in  case  the  policy  was  renewed  by  succes- 
sive payments,  then  the  dividends  would  be 
four  in  number  of  $24.fi7,  and  should  have 
been  indorsed  and  allowed  upon  the  notes  De- 
cember dO,  on  each  of  the  four  years,  1874, 
187i.  1876  and  1877.  These  deductions  would 
make  the  notes  amount  to  $106.09,  December 
30,  1883,  and  that  sum  deducted  from  $400, 
leaves  |2d8.91,  due  December  30,  1882,  with 
interest  since  to  June  8, 1885,  in  all,  $888.08." 

The  further  fai^  are  sufficiently  stated  in  the 
opinion  of  tiie  court. 

Mr.  C.  W.  Porter,  for  defendant: 

The  failure  to  pay  the  interest  in  advance 
upon  the  notes  falling  due  December  80, 1874, 
avoided  the  policy  and  all  payments  thereon; 
and  all  dividends  were  forfeited  to  the  Com- 
pany. Patch  V.  Im.  Oo.,  44  Vt.  481 ;  AUy-Qen. 
V.  InM.  Co..  82 1!^.  T.  172;  In*.  Vo.  t.  Bobinmm, 
40  Ohio  St.  370;  Nemetm  v.  Tm.  O?.,  6  Ins.  L. 
J.  436. 

As  the  agreement  was  that  dividends  or  prof- 
its should  m  applied  to  cancel  the  notes,  they 
could  not  be  applied  in  payment  of  interest. 
The  Company  had  a  right  to  change  its  plan  of 
distribution  of  surplus.  It  was  under  no  obli- 
gation to  Bruce  respecting  the  amount  of  divi- 
dends, as  he  was  infora^  by  Farr  that  the 
amount  "  depended  upon  the  success  of  the 
Company." 

Metgra.  Ide  ft  Stafford,  for  orator: 

There  has  been  no  forfeiture  of  the  policy. 
The  defendant  argues  that  we  have  not  paid 
the  premiume  because  we  have  not  continued 
to  pay  the  Interest.  But  we  have  paid  our 
prenuums  in  the  way  directed  the  defendant 
Itself;  and  it  is  nowhere  stipulated  in  the  policy 
that  a  failure  to  pay  interest  shall  work  a  for- 
feiture. Moreover,  we  have  paid  the  interest 
on  the  premium'  notes  for  four  years,  and  so 
have,  even  in  that  sense,  made  four  complete 
annual  payments.  The  profits  held  by  the  de- 
fendant, should  be  applied  upon  the  notes;  and 
when  tlieae  have  been  applied,  and  the  notes 
thus  reduced  have  been  deaucted  from  the  face 
of  the  paid  up  policy  promised  us,  we  are  enti- 
tled to  the  balance  as  the  amount  of  "the  insur- 
ance paid  for"  by  us.  F^nklin  L.  Im.  Co.  v. 
Wailace,  93  Ind.  7;  4  BIgelow,  Ins.  Cas.  688;  6 
Id.  187, 145,  659. 

The  defendants  contention  would  moke  nu- 
gatory and  senselesB  those  other  parts  of  the 
contract  and  representations  of  the  agent,  which 
Informed  the  insured  that  be  woola  he  entitled 
to  a  paid  up  policy,  after  the  payment  of  two 
annual  premiums.  The  dividend^  to  be  applied 
on  the  notes  are  those  declared  during  the  years 
in  which  the  notes  were  given.  These  would 
be  sufficient  to  pay  the  notes,  as  found  fay  the 
master.  Currier  t.  Int.  Co.  til  Tt  496;  Awibi 
V.  7m.  Co.  9  Bq).  774;  S.  C.  16  Blatchf .  182; 
30  Fed.  Rep.  333. 

The  question  as  to  the  admis^on  of  evidence 
is  not  before  this  court,  as  no  exceptions  were 
taken.  WinOttp  v.  Waterman,  S6  Vt.  181 

Power*.  J,,  delivered  the  oj^lon  of  the 
court: 

It  is  qoite  clear  that  much  inadmissible  evi- 
dence was  received  by  the  master  in  the  bearing 
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before  him.  The  testimony  of  Blodgett  and 
Dewey  and  certain  exhibits  offered  in  connec- 
tion {herewith  were  objected  to  by  the  defend- 
ant, but  the  objection  is  not  availnble  in  tlua 
court.   Section  780  R.  L.  declares  that  "No 

aueations  in  regard  to  the  admission  or  rejec- 
on  of  evidence  by  the  masters  shall  he  hnud 
in  the  Supreme  Court,  unless  such  objection  is 
made  by  exception,  duly  filed  to  the  report,iD 
the  Court  of  Chancery."  No  such  exceptkm 
was  filed  in  this  case  and  we  must^veefKCtto 
the  statute  as  it  reads. 

The  fliat  questioD  arising  upon  tiie  master's  re- 
port is  wheUier  the  policy  in  question  has  been 
forfeited  so  that  the  right  to  a  paid  up  policy 
has  been  lost. 

The  annual  premium  payable  on  Bnice's 
policy  in  advance  was  $104.^.  Under  the  roles 
of  the  Company  this  could  be  paid  in  cash  or 
one  half  in  cash  and  the  other  half  by  note  run- 
ning one  year,  the  interest  thereon  being  paid 
In  iMTance. 

Bruce  paid  his  annual  premiums  on  the  half 
cash  and  naif  note  plan  for  four  years.and  then 
claimed  a  paid  up  policy  for  four  tenths  the 
sum  insured. 

It  was  represented  to  Bruce  before  takin?  hi* 
policy  by  Farr,  the  Company's  agenL  and  by 
circulars  Issued  by  the  Company,  that  the  poller 
woiild  be  non-foifeitable  after  the  payment  cn 
two  annual  premiums.  In  one  of  tbe  circular* 
the  Company  uses  this  language:  "Should  foi- 
ure  payments  cease  after  not  less  than  two  have 
been  made,  the  policy  is  not  void  but  remains 
binding  by  its  terms, without  further  payment  of 
premiums  for  as  many  tenths  *  *  *  of  the  som 
insured  as  there  has  been  annual  premiums  paid. 
The  non-forfeiture  policies  of  the  Company  are 
so  written  that  the  payment  of  two  annual  pre- 
miums render  them  binding  for  the  amount  of 
the  insurance  paid  for,  without  further  atten- 
tion on  the  part  of  the  holder^  thus  obviating 
all  possible  dan^r  of  loss,  either  through  inat- 
tention or  Inability  to  meet  subsequent  pay- 
ments." 

When  the  policy  was  issued  it  provided  is  its 
8d  condition,  that  "If  the  assured  shall  not  pay 
the  said  annual  preminmson  orbtfore  noon  m 
the  sevo^  days  hereinbefore  mentioned  for  the 
payment  of  the  same  and  the  interest  annually 
m  advance  on  any  outstanding  premium  notes 
which  may  be  given  for  any  portion  thereof  or 
shall  not  pay  at  maturity  any  notes  or  obhga- 
UoDs  given  for  the  cash  pcntion  of  any  premhuB 
or  part  thereof , then  and  In  every  such  case^tliia 
policy  shall  cease  and  determine,  and  saidCom* 
pany  shall  not  be  liable  for  the  payment  of  the 
sum  insured  or  any  rait  thereof,  except  as  here- 
inafter provided.  The  4th  condition  then  fol- 
lows: "That  if,  after  the  receipt  by  this  Com- 
pany of  two  or  more  annual  premiums  upon  this 
policy,  default  shall  be  made  In  the  payment  of 
any  subsequent  premiums  when  due,tnen,  not- 
wlthstandfng  sach  default,  this  Company  will 
convert  this  policy  info  a  paid  up  poKcy  for  as 
many  tenth  parts  of  the  sum  originally  insured 
fts  there  shall  have  been  complete  annual  pre- 
miums paid  when  such  default  shall  be  made." 

The  language  of  these  conditions  leaves  no 
doubt  as  to  Uie  ri^t  of  Bruce  to  a  paid  np 
poliCT  for  four  tenuis  of  the  sum  for  wnidi  he 
was  msured.  If  the  langoage  wa8«mb(guoa\ 
Bruce  had  the  idglyefi(fc>(»Miei@g«6he  Com- 
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paoy  bad  declared  its  meaning  in  the  circular 
above  referred  to.  But  we  think  it  needs  no  ez- 
trsneous  aid  in  its  construction. 

The  very  md  aimed  at  in  offering  and  receiv- 
ing the  reduced  or  paid  up  policy  is,  aa  the 
Companj's  circular  declares,  to  obviate  "all  pos- 
sHtle  danger  of  loss."  The  paid  up  policv  is- 
sues as  a  redemption  from  a  forfeiture  of  the 
original  policy  which  otherwise  would  "cease 
and  determine,"  for  non-payment  of  premiums. 
It  can  issue  o;iIy  in  case  two  full  premiums 
bave  been  paid  and  if  so  many  have  been  paid, 
the  right  to  it  is  ^TCQ  to  the  pc^cy  liolder  by 
ihe  original  policy  itself.  Thus  his  right  to  ft 
is  8  contract  right  that  inheres  in  the  original 
policy.  When  issued  it  is  not  in  itself  subject 
to  ffflfeiture  for  future  non-payment  of  pre- 
miums. If  any  are  payable  in  cash,  notes  or 
interest,  the  Company  must  stand  for  their  col- 
lection on  the  promise  of  the  policy  holder  to 
pay.  If  the  i»id  up  policy  could  be  forfeited 
for  future  non-payment  of  premiunis,it  becomes 
a  delusion  and  a  snare.  The  policy  holder  is 
10  better  off  than  before,  so  far  as  the  risk  of 
Torfeiture  is  concerned.  May, Ins.,  §g  848,  868, 
The  paid  up  policy  issues  for  so  many  tenths 
>f  the  sum  insured  as  annual  payments  have 
)een  made  and  is  based  on  the  theory  that  in- 
surance to  such  amount  has  been  fully  paid  for. 

When  Brace  elected  to  lAop  his  payments  he 
ras  at  once  entitled  to  have  his  policy  con- 
certed into  a  paid  up  policy  freed  of  dl  risk  of 
orfeiture  for  nou  payment  of  future  premiums. 
inch  ^d-up  policy  would  not  mature,  how- 
Ter.'till  the  end  01  the  ten  years  it  had  orig- 
nally  to  run,  unless  Bruce  sooner  died.  At 
aaturity  of  the  policy  the  Company  had  the 
ight,  by  the  terms  of  the  policy,  to  deduct  from 
a  sum  payable  all  indebtedness  due  the  Com- 
any  on  account  of  the  policy. 
In  the  case  of  Maru  A.  Cowlet  v.  Thit  tame 
'ompany,!  New  Eng.Rep.  247  [ante]  the  precise 
uestion  iiere  made  arose  upon  the  same  kind 
f  a  policy.  The  Oi»npany  claimed  that  the 
iduced  or  paid  up  policy  had  been  forfeited  by 
te  non-payment  of  interest  on  three  premium 
5teB.  Says  Doe,  C7(.  J. ;  "The  forfeiture  clause 
jalifled  by  the  provision  for  a  'paid  up'policy 
Des  not  mean  that  the  reduced  'paid  up,'  'non- 
'rfeiture'  insurance  is  annually  forfeitable  for 
m-payment."  Andagain:  "  The  original  con- 
act  flid  not  make  the  non-payment  forfeiture 
ausc  applicable  to  the  promised  'paid  up'  pol- 
y  into  which  the  original  could  be  converted. " 
The  master  says  that  the  Company  regarded 
des  i^ven  for  part  of  the  annual  premiums  as 
ans  made  to  the  policy  holder.  Upon  its  own 
eoiy  then  a  failure  to  p^  interest  on  such 
•tea  does  not  work  a  forfeiture.  May,  Ins. 
349,  a,  ajid  cases  cited. 
The  case  at  bar  is  unlike  Patch  v.  Int.  Oo., 
Vt.  481.  There  the  question  arose  upon  the 
natruction  of  a  paid  up  policy,  issued  in  place 
a  foimer  one  surrendered.wmch  contained  an 
press  stipulation  that  certain  sumsof  Interest 
ould  be  paid  in  advance.  The  action  was 
fitmpait  on  the  paid  up  policy  and  no  qut-stion 
ts  nude  whether  the  paid  ui>  policy  was  such 
form  as  the  insured  was  entitled  to.  Such  as 
was  he  accepted  It,  and  the  action  was  upon 
Iq  the  form  It  was  issued  and  accepted. 
The  orator  being  entitled  to  a  paid  up  policy, 
e  qnestSon  next  arises  as  to  its  amount. 


The  time  for  the  maturityof  the  iwlicy  having 
arrived,  to  avoid  circuity  of  action  a  decree 
may  be  passed  for  the  present  payment  of  the 
amount  of  the  policy  to  which  uie  ontor  is  en- 
titled. Equity  win  treat  that  as  already  done 
which  should  nave  been  done. 

The  defendant  is  entitled  to  deduct  from  the 
$400,  which  the  paid  up  policy  should  have  is- 
sued for,  the  outstandii^  notes  and  interest 
thereon  held  by  it,less  any  dividends  or  profits 
in  its  hands  that  properly  belong  to  such  fjoUcy. 
The  policy  itself  is  described  in  the  margin  as  a 
"non-forfeitureendowment  policy  with  profits." 
But  the  policy  Is  silent  respecting  the  meuiing 
of  "profits"  m  this  indorsement,  and  we  are 
left  to  ascertain  the  meaning  trom  other  sources . 

Farr  represented  to  Bru(%  that  the  profits  to 
which  be  would  be  entitled  would  come  in  the 
way  of  dividends.which  would  be  payable  after 
four  annual  premiums  had  been  {mid,  and  that 
if  he  took  a  paid  up  policy  tiie  dividends  wotdd 
be  applied  when  he  tooK  such  policy.  The 
question  is  not  what  profits  the  Company  ought 
to  have  earned  but  what  in  fact  it  did  earn. 
The  Company  was  bound  to  conduct  its  busi- 
ness in  a  way  to  preserve  its  solvency.  It  owed 
this  duty  to  all  classes  of  its  policy  holders  and 
Bruce,  as  one  of  them,  had  no  right  to  share  in 
any  plan  of  distribution  of  profits  that  worked 
insolvency.  When  the  Company  then  discov- 
ered that  the  percentage  plan  was  disastrous  to 
the  common  interest  of  its  policy  holders.it  be- 
came a  duty  grounded  in  the  very  theory  of  in- 
surance to  adopt  some  other  plan  that  would 
best  subserve  the  interest  of  all  persons  for 
whom  it  acted. 

The  change  to  the  contributive  plan  was 
warrantable  and  Bruce  was  entitled  to  div- 
idends mode  under  it,  of  $24.07  for  four  years. 

The  decree  i»  reverb  and  iheeavse  remanded, 
with  directions  to  enter  a  decree  for  the  omtor  to 
the  e^eei  Vutthe  it  entitled  to  a  paid  up  potiei/on 
the  Itfe  of  hia  intestate  for  the  sum  of  $29S.91  as 
of  December  30,  1S8SI;  and ,  to  avoid  circuity  of 
aetitm,  tftai  the  dtfmdant  be  ordertd  to  patf  the 
orator  soM  ta^  menHoned  mm  with  intend 
thereon  ffom  DeeemAer  30,  1882,  v>iih  owte  cf 

Rector  GAOE,  Admr.  of  Orin  H<^,  Deceased, 

Edwin  HOYT. 

In  an  actioo  of&ssnmpslt  the  plaintiff 
put  in  evidenee  a  deed  of  a  ftam  exe- 
cuted bv  his  intestate  to  the  defendant, 
in  which  deed  was  the  following  clause : 
"In  consideration  of  our  support  during 
our  natural  liTes  ajid  sixty  dollars  paid 
to  us  annually  to  our  satisfaction.** 
Held*  that  these  words  did  not  import 
that  the  annuity  had  been  paid;  and,  as 
the  grantor  lived  six  years,  that  the 

elaintiff  was  entitled  to  recover  $860  and 
iterest. 

(Decided  March  10.  1680.) 

&ENERAL  ASSUMPSIT.   Plea,  generalis- 
sue  and  notice.   Trial  by  court,  June  Term, 
1885,  Addison  County.  Judgment  for  plaintiff 


The  facts  are  snflhdently  stated  in  the  opinion 
of  the  court.  ^  > 

Jfr.  B.  B.  B«rd.  for  pli^^d  by  L-OOgl 
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Mear*.  Heora-  S.  Foote  and  F.  E. 
WocMlbrld^,  fbr  defendant. 

Royee»  C'li.  J,,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  general  asmmptit, 
brought  to  recover  the  amount  named  in  a  deed 
executed  by  the  intestate  and  bis  wife  on  the 
6th  of  October,  1876.  to  the  defendant  and  Mar- 
tin Hoyt. 

The  only  evidence  offered  by  the  plaintiff  in 
support  of  the  claim  made  by  bim  was  said 

d^.  The  consideration  for  the  conveyance  is 
esmressed  in  said  deed  in  this  words:  "In  con- 
sideration of  our  support  during  our  natural 
lives  and  $60  paid  to  us  annually  to  our  satis- 
faction;" and  the  only  intention  is  as  to  the 
construction  that  should  be  given  to  that  sen- 
tence. 

It  is  claimed  by  the  defendant  that  the  words 
"paid  to  UB  annually  to  our  satisfaction"  mean 
that  the  annuity  had  then  been  paid  up.  If  such 
had  been  the  understanding  of  the  parties,  why 
was  any  mention  made  in  the  deed  of  the  pay- 
ment of  a  yearly  sum  ?  If  it  bad  been  paid  and 
its  payment  constituted  a  portioD  of  the  consid- 
eration for  the  deed,  why  waa  not  its  receipt 
evidenced  by  such  words  as  are  usually  em- 
ployed for  such  &  ptUT>ose?  We  think  the 
the  words  "paid  to  our  satisfaction"  have  ref- 
erence to  the  future  payments  to  be  made,  and 
cannot  be  construed  as  an  acknowledgment 
that  payment  had  then  been  made.  This  con- 
struction is,  in  our  Judgment,  in  accordance 
with  the  understandrng  of  the  parties  to  the 
deed. 

Thejudgment  it  a^^rmed. 


Orin  HOYTS  Admr. 

Edwin  HOYT  et  ai. 

Objection  to  the  capacity  of  a  party 
to  sue.  aa  that  he  is  insane,  must  be 
made  by  plea  and  not  by  answer. 

(Decided  March  10, 1888.) 

PETITION  to  foreclose  a  mortgage.  Heard 
on  petition,  answer,  replication,  and  mas- 
ter's report,  June  Term,  1884,  Addison  Coanty. 
Decree  pro/onna  for  the  petitioner.  4i^rmed. 
The  case  is  stated  in  the  opinion. 
Mestrs.  Henrir  S.  Facte  and  F.  E.  Wood- 
brid^t  for  petitioner: 

The  insanity  of  the  petitioner  may  be  set  up 
in  the  answer  as  a  defense.  1  Dan.  Ch.  8,  83; 
Heard,  Eq.  PI.  9, 101;  Wade  v.  Puls(fer,  54  Vt. 
46;  2  Vt.  889  ;  34  Vt.  266;  Adams,  Eq^Sl; 
Story.  Eq.  PI.  61,  261:  Goppell  v.  HaU,  7  Wall. 
542  (74  U.  S.  bk.  19,  L.  ed.  244);  23  Wall.  466 
(90  U.  S.  bk.  28,  L.  ed.  70);  Squires  v.  Squires, 
58  Vt.  208. 
J/r.  E.  R.  Hard,  for  defendant: 
If  the  plaintiff's  imbecility  could  be  made 
available  as  a  defense  under  any  drctunstances, 
it  could  be  only  by  special  plea.  1  Dan.  Ch. 
84;  StoiT,  Eq.  PI.  ^§  723,  725;  (Mardv.  Crane. 
Brayt.  18;  Litingston  v.  Story,  11  Pet.  851, 898; 
(36  U.  S.  bk.  9,  L.  ed.  746,  TOS). 
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Roycot  Ch.  J.,  delivered  the  opinion  of  the 
court; 

This  was  a  petition  in  the  ordinary  form  to 
foreclose  a  mortgage.  The  petition  was  taken  as 
confessed  by  all  of  the  defendants,  except  Ed- 
win Hoyt.  After  his  answer  was  filed,  it  was 
referred  to  a  master,  who  found  and  reported 
the  amount  due,  for  which  a  decree  was  en- 
tered. No  exception  or  motion  to  recommit  die 
report  was  filed;  so  Uiat  the  case  stands  for  hear* 
iaa  upon  the  bill,  answer  and  report. 

It  is  found  that  the  mortgage  sought  to  be  fcoc- 
closed  was  executed  on  the  6th  day  of  October, 
1876,  and  that  the  mortga^,  Orin  Hoyt,  be- 
came insane  and  imbecile  in  1878,  and  has  so 
continued  ever  since;  that  since  the  commence- 
ment of  this  suit,  but  just  when  does  not  ap- 
pear, Daniel  0.  Smith,  who  now  appears  as  the 
administrator  of  Orin  Hoyt,  was  appointed  as 
bis  guardian. 

The  mortgage  and  the  notes  secured  OierDby 
were  given  oy  Julius  Hoyt,  who  has  nnce  de- 
ceased, and  Daniel  C.  Smith  was  appointed  his 
administrator  and  was  made  a  party  defend- 
ant in  this  suit.  It  is  not  stated  in  the  answer 
or  found  by  the  master,  when  he  was  amiointed, 
or  whether  he  had  been  dischaived  before  be 
was  appointed  administrator  of  OtuiH<^  The 
only  allusion  that  is  made  to  the  relation  tlut 
Smith  sustains  to  this  suit  is  found  in  the  atle- 
gatioD  in  the  answer;  that  he  is  informed  and 
believes  that  he  has  been  appointed  administra- 
tor of  Julius  Hoyt.  The'title  to  the  land  which 
constituted  the  consideration  for  the  notes  and 
mortgage  so  executed  by  Julius  Hoyt  has  vested 
in  the  defendant,  Edwin  Hoyt 

The  fact  of  Orin  Kelt's  insanity  and  imbe- 
cility was  first  brought  to  the  attention  of  the 
court  b^  the  allegation  in  the  answer:  that  the 
said  Onn  Hoyt  is  and  was  at  the  time  of  filing 
this  bill  of  complaint  and  for  a  long  time  pre- 
vious thereto  has  been  a  person  of  unsound 
mind,  entirely  incompetent  to  consent  to  the 
commencement  of  Uiu  action,  and  entirely  in- 
competent to  the  transaction  of  any  butdness. 

It  is  claimed  by  the  orator  that  the  ovij  way 
in  which  the  question  of  the  competency  of  the 
orator  to  commence  the  suit  could  lM;made,wB» 
by  plea. 

Objections  to  the  competency  of  a  party  to 
maintain  a  suit  are  in  the  nature  of  ^eas  is 
abatement  of  the  process,  Mitf.  Eq.in.  184;  and, 
viewed  In  that  light,  it  is  obvioos  tbat  the  ob- 
jection should  be  presented  as  a  preliminaiy 
question.so  that  it  may  be  disposed  of  before  the 
parties  are  put  to  expense  in  further litigatioD. 

If  it  appear  upon  the  face  of  the  bill  that  the 
orator  is  incapable  of  instituting  the  suit,  the  de- 
fendant may  demur;  but  if  the  incapacity  does 
not  so  appear,  the  defendant  must  take  advan- 
tage of  It  by  plea.  1  Dan.  Cb.  53,  84;  Story, 
Eq.  PI.  S  725. 

In  Wade  v.  Pitlsifer,  54  Vt.  45,  it  was  held 
tbat  the  objection  of  multifariousness  must  be 
taken  by  demurrer,  and  could  not  be  made  by 
answer.  The  objection  to  the  competency  of 
the  orator  should  have  been  made  by  plea  and 
before  answer,  and  not  having  been  so  nuule,  H 
cannot  now  be  considered. 

This  holding  renders  it  unnecessary  to  decide 
whether  the  objection  would  have  boen  fatal  if 
it  had  been  propnty  made^or  not. 
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ElHott  H.  BEARDSLEY,  Ext., 

V. 

Sdectmen  of  BBIDGEPOBT  et  at. 

1.  A  bequest  for  "the  special  benefit  of 
the  worthy,  deeerving,  poor,  white, 
American,  proteataJit,  democratic  wid- 
ows and  orphana  residing  in  the  Town  of 
Brid^[>ort,  Conneoticu^  is  not  void 
for  uneertainty  in  the  class  designated. 

3.  When  a  will  devises  all  the  testator^s  es- 
tate to  one  for  life,  and  a  codicil  provides 
legacies  to  others  in  absolute  and  une- 
quivocal terms,  the  codicil  ehm^tgon  the 
will  to  that  extent,  and  the  legacies  are 
payable  in  the  usual  time  and  are  not 
su^ect  to  the  life  Interest  previoosly  ere- 

(Flled  TeXnuaey  18,  isnj 

CASE  reserved.   From  the  Superior  Court  of 
Fairfax  County. 
Complaint  for  the  construction  of  a  wHl. 
The  facts  are  stated  iu  the  opinion. 
Mr.  Richard  O.  Amblert  ior  exec  tor: 
"It  is  no  valid  objection  to  carrvinir  out  the 
obvious  iotentiou  of  the  testator,  if  it  be  not  il- 
legal or  against  good  morals,  that  it  be  strange 
orunnatiiral  or  absurd."   1  Redf.  Wills,  4ot. 

The  testator  has  created  a  trust  estate,  if  not 
hy  direct  words  expressed  in  the  will,  yet 
words  showing  sudi  an  intent.   Bull  v.  Butt, 
8  Conn.  49;  Dtmaldt  v.  PlwaA,  8  Conn.  452. 

"  The  fact  that  no  trustee  has  been  expressly 
appointed  hy  the  testator,  will  not  render  the 
trust  void,  for  a  trust  never  fails  for  the  want 
of  a  trustee.  If  needs  be,  equity  will  provide 
one;  and  beyond  that  the  IjCgislature  will  grant 
its  aid.  This  is  eapeciallly  so  in  the  case  of 
public  charities.  "    JVeaf*  Avp.  80  Conn,  117. 

Rather  than  a  trust  shall  fail,  the  court  will 
appoint  a  trustee.  I  Jarm.  Wills,  307;  Otm- 
tuoB  V.  F%u}jib,  tupra. 

The  testator  raav  have  intended  after  the  ex- 
ecutor had  realized  the  fund  and  deposited  it  in 
"some  safe  banking  institution  "  that  then  the 
acting  Selectmen  should  be  the  trustees,  for 
they  are  the  ones  to  whom  he  gives  the  discre- 
tionaiy  use;  or  he  may  have  intended  that  the 
bank  should  be  the  trustee;  or  that  the  execu- 
tor should  hold  the  trust,  subject  to  the  or- 
ders of  the  actiug  Selectmen.  The  Selectmen 
by  statute  are  the  established  fathers  of  the 
poor.  Act,  as  to  Soldiers'  Orphans,  Gen.  Stat. 
95,  §  2;  Act,  as  to  Adoption  of  Foiindling  Chil- 
dren. Gen.  Stat.  189,  %  1;  Overseers  of  the 
Work  Kmae,  Gen.  Stat.  108,  %  2. 

The  Constitution  of  the  State  requires  that 
there  shall  always  be  selectmen.   Art.  10,  $  2. 

The  testator  created  a  public  charity.  The 
words  of  the  testator  in  the  will  are  sufficient  in 
themselves  to  indicate  such  an  intent.  "When- 
ever it  is  once  ascertained  that  the  intent  of  the 
testator  is  to  found  a  public  charity,  courts  of 
equity  will  exhaust  all  the  powers  at  their  com- 
mand to  give  effect  to  that  intention  and  pre- 
vent the  charity  from  faOing.  "  Chit  v.  Com- 
ttodt,  51  Conn.  876.  And  see,  Jann.  Wills,  207. 
Clualtable  trusts  include  all  ^ftsln  trust  for 
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religious  and  educational  purposes  in  their  ever 
varyingdiversity;  all  gifts  for  the  relief  of  the 
poor,  the  sick  and  afflicted.  Perry, Trusts,  639; 
and  see,  Hamden  v.  Bite,  94  Conn.  8S5. 

"If  it  is  once  determined  that  the  donor  In- 
tended to  create  a  public  charity,  very  differ- 
ent rules  from  those  that  are  appliea  in  ad- 
ministering private  trusts  will  be  applied  in 
order  to  give  effect  to  the  intention  of  the  donor 
and  establish  the  charity.  Thus,  if,  in  a  eift  for 
private  benefit,  the  eetivt't  que  trust  are  so  un- 
certain that  they  cannot  be  identified  or  cannot 
come  into  court  and  claim  the  benefit  conferred 
upon  them,  the  gift  will  fail  and  result  to 
the  donor,  his  heirs  and  legal  representatives. 
But  if  a  gift  is  made  for  a  public  charitable 
piupose,  It  is  immaterial  that  the  trustee  is  un- 
certain, or  incapable  of  taking,  or  that  the  ob- 
jects of  the  charity  are  uncertain,  or  indefinite. 
Ooit  v.  Gmatoclc,  61  Conn.  876.  And  see.  Am. 
Bible  8oe.  v  Wetmore,  17  Conn.  188;  White  v. 
Hmtard.  88  Conn.  866. 

"Trusts  for  public  charitable  purposes  are 
upheld  under  circumstances  under  which  pri- 
vate trusts  would  fail.  The  instrument  creat- 
ing them  should  be  so  construed  as  to  give 
them  effect  if  possible  and  to  carry  out  the  gen- 
eral iotenticHiof  the  testator  when  clearly  man- 
ifested, even  If  the  particular  form  or  manner 
pointed  out  by  him  cannot  be  followed."  Hv*- 
Mil  V.  Allen,  107  U.  S.  167  (1*.  27,  L.  ed.  899). 

It  is  a  doctrine  universally  admitted  by  the 
equity  courts  of  this  country,  that  a  rfevise 
for  a  public  charity  shall  not  fail  for  want  of 
a  devisee  capible  of  taking  the  legal  estate, 
to  protect  and  perpetuate  such  chMty.  The 
legal  estate  will  be  conddered,  either  as  re- 
maining in  abeyance  or  as  vesting  in  the  heir 
as  trustee  for  the  persons  benefldalfy  interested. 
Am.  Bible  Soc.  v.  Wetmore,  supra. 

"Uncertainty  in  theobject  is  one  of  the  char- 
acteristics of  a  true  technical  charitable  use,  be- 
cause, if  the  beneficiaries  are  described  with  pre- 
cision, the  ordinary  doctrines  of  equity  would 
be  sufficient  to  support  it."  Perry,  Trusts, 
And  see,  Bisp,  Eq.  164;  Fbntain  v.  Itarenel, 
17  How.  384  ^58  U.  S.  bk.  15,  L.  ed.  330):  Sal- 
tonsiaU  v.  Snrulern,  11  Allen,  455:  Ooit  v.  Oom- 
stock,  51  Conn.  876. 

The  expression  "for  the  special  benefit  of 
the  worthy  deserving  poor"  is  fairly  within  even 
the  words  of  our  statute  of  uses,  "for  the  relief 
of  the  poor."  Gen.  Stat  title  18,  ch.6,  §  2. 

There  is  no  uncertainty  in  the  word  "  prot- 
estant"  nor  "residing  in.  Titppan's  App.  62 
Conn.  413. 

In  the  use  of  the  word  "democratic"  the  tes- 
tator intends  to  designate  thoee  belonging  to 
one  of  the  two  great  political  parties  of  today. 
Political  parties  are  recognized  in  the  law. 
The  charter  of  the  City  of  Hartford  provides 
that  the  appointment  of  the  members  of  the 
several  boards  of  comm{.s8ioner8,  viz. :  Water, 
Street,  Fire,  Police  and  Park,  "shall  be  made 
in  such  manner  as  to  divide  the  membership 
of  each  of  said  boards  as  nearly  as  may  be 
between  the  two  leading  political  parties,"  Priv. 
Acts.  Conn.  1872,  226,  S  2. 

The  charter  of  the  City  of  Bridgeport  pro* 
vides  that  the  registrars  shall  be  elected  by  the 
common  council,  "dividing  the  same  between 
the  two  leading  political  parties.  "Jg.  833, 1874, 
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And  see,  an  Act  to  prevent  fraud  at  elec- 
tions.   Pub.  Acts,  Conn.  1875,  467. 

A  ^t  to  the  poor  generally  or  to  the  poor  of 
a  pamcular  town,  pariah,  age,  sex  or  condi- 
tion is  a  good  chantable  gut.  8alton«tcUl  v. 
San^g,  a  AUen  455. 

"If  a  devise  can  by  possibility  be  upheld, 
then  it  can  never  be  pronounoed  void  for  ud- 
certaioty."  White  v.  Howard,  38  Conn.  366. 
And  see,  BuU  v.  Bull,  8  Conn.  51. 

If  a  gift  Is  made  for  a  public  charitable  pur- 
pose, it  is  immaterial  that  the  trustee  is  uncer- 
tain or  incapable  of  taking  or  that  the  objects 
of  the  charity  are  uncertain  and  indefinite. 
Perry,  Tr.  680. 

Adevise  is  never  to  be  construed  as  absolutely 
void  for  uncertainty,  but  from  necessity;  if  it 
be  possible  to  reduce  it  toacertainty,  the  devise 
is  to  be  sustained,  Ut  ivt  viagit  vaieat  gnam 
pereat.  Powell.  Dev.  431.  Arid  see,  Bmetter 
T.  MeOalTt  Dm.,  15  Conn.  20^;  Coit  t.  Gomr 
tbtO:,  61  Conn.  876. 

It  is  an  undoubted  principle  that  the  inten- 
tion of  the  testator  sh^  be  effectuated  if  it  can 
be  done  consistently  with  the  rules  of  law. 
BvMv.BuU.B  Com.  50. 

Our  courts  have  rectifmized  the  validity  of 
charitable  bequests  to  individuals  or  classes  of 
individuals,  io  nature  of  charities  where  the 
testator  has  clearly  g^ven  a  power  to  some  per- 
son or  persons  to  exercise  a  discretionary  author- 
ity in  their  mana^ment,  so  that  uncertainty 
may  be  made  certam.  White  v.  Fisk,  22  Conn. 
53.  And  see.  Bull  v.  Bull,  8  Conn,  48  . 

The  uncertainty  that  must  exist  is  reduced 
to  a  certainty  if  a  definite  class  oS  benefldajies 
Is  described  and  a  mode  is  provided  for  the  selec- 
tion of  the  particular  objects  of  the  bounty. 
Id  eertttm  est  quod  eertrnn  reddipotttt.  Coit  v. 
Cinnstock,  51  Conn.  876. 

In  the  case  at  bar  the  beneficiaries  of  the  tes- 
tator's bounty  are  described  as  definitely  as 
could  be  expected,  in  a  bequest  to  benefit  the 
class  of  poor  people  designated.  Coit  v.  Com- 
4toek.  51  Conn.  876.  This  is  equally  true  of  the 
present  case. 

In  the  following  cases  are  examples  of  what 
our  own  court  has  considered  a  sufficient  de- 
scription of  the  class  of  beneficiaries:  BuU  v. 
Bull,  supra;  Treat's  App.  m  Conn.  113,  116; 
Coit  V.  Comstock,  51  Conn.  876;  Tappan's  App. 
62  Conn.  412;  HughM  v.  Bahf,  40  Conn.  84. 

The  executor  further  asks  thU  court  to  advise 
him  whether  the  legacies  in  the  codicil  are  to 
be  paid  at  once  or  whether  they  are  subject  to 
the  life  use  of  the  widow  of  the  testator.  Are 
the  le^cies  inconsistent  with  the  clause  in  the 
will  giving  the  widow  the  life  use  of  the  whole 
estate?  The  general  rule  seems  to  be  that  the 
latter  of  the  two  conflicting  clauses  in  a  will 
must  prevail,  unless  a  different  intent  te  appor- 
■entfromotheriMirtsof tbewill,  Minorv.Fimt, 
23  Conn.  378.  And  see,  Ckappel  v.  Averp,  6 
Conn.  34. 

As  to  interpretation  of  wills  and  codicils,  see, 
further,  Kedfield  on  Wills,  201,  note  and  Birks 
v.  Birka,  18  L.  T.,  (N.  8.)  198. 

J.  A.  Joyce,  for  Selectmen. 

J.  J.  Rom.  for  Bridgeport  Hoq>ital. 

H.  S.  Saoford,  for  Orphans  Asylum. 

J.  C.  Chamberlin,  for  widow. 

L.  WarD«r«  for  heirs  at  law. 
«8 


-Snp.  Ct.  op  CoNNBCTicoT.  Pkb., 

Pshrdee*  J. ,  delivered  the  opinion  of  the  court: 

Complaint  asking  for  advice  as  to  the  con- 
struction of  a  will.  Reserved. 

By  his  will  as  origioally  made  Aaron  Sum- 
mers gave  to  his  wife  the  use  of  his  entire  es- 
tate during  life  or  widowhood;  by  the  codicil 
he  gave  $1 ,000  to  the  Bridgeport  Protestant  Or- 
phan Asylum  and  |1.000  to  the  Bridgeport 
Hospital.  The  claim  of  the  widow  is  that  she 
is  to  have  the  use  for  life  of  the  entire  estate 
and  Oiat  neither  of  these  l^fades  is  paTaUe 
until  after  her  death.  But  the  office  of  this 
codicil  is  to  change  what  had  been  written  be- 
fore; it  is  the  latest  and  controlling  expression 
of  the  testator's  wish.  The  bequests  thereby 
made  are  absolute  in  terms;  as  perfectly  so  as  is 
the  devise  of  the  life  use  to  the  wife  in  the  will. 
The  expressions  are  all  free  from  ambiguity; 
all  express  a  legal  interest  io  legal  language, 
and  in  them  the  rules  of  law  require  us  to  find 
the  precise  extent  of  the  change  iotended  by 
the  testator.  These  legacies  are  therefore  pay- 
able at  the  usual  time. 

Subject  to  the  use  for  life  by  his  wife  and  to 
diminution  by  certain  l^cies,  the  teetatori^ 
poses  of  his  estate  as  follows, viz. :  "To  be  used 
discretionaiy  by  the  acting  Selectmen  of  said 
Bridgeport  for  the  special  benefit  of  the  worthy, 
deserving,  poor,  white.  American,  Protestant, 
Democratic  widows  and  orphans  residing  in  the 
town  of  Bridgeport,  Connecticut,  imtu  all  is 
expended."  It  is  the  claim  of  the  heirs  at  law 
that  this  bequest  is  void  for  uncertainty  as  to  the 
persons  composing  the  class  to  be  benefited, 
and  they  have  pr^ed  upon  our  attenti<ni  the 
doubts  and  dimculties  which  will  beset  the 
trustees  whenever  they  shall  attempt  to  select 
the  beneficiaries.  But)  notwithstanding  the  ac- 
cumulation of  adjectives,  the  bequest  is  within 
our  Statute  of  Charitable  Uses,as  mterpreted  by 
this  court;  for  it  is  to  be  borne  in  mind  that  the 
question  before  us  is  not:  are  there  not  many 
persons  concerning  whom  there  must  be  doubts 
whether  they  can  meet  some  of  the  require- 
ments of  the  testator?  But  It  is,  are  there  not 
many  amcemiag  whom  no  doubt  can  exist  that 
they  are  able  to  meet  them  all? 

Each  one  of  the  adjectives  is  of  common  use 
and  has  as  definite  and  precise  a  meaning  as 
have  most  words  in  the  langugage.  Of  course 
there  are  all  grades  of  character  and  of  pecuni- 
ary condition;  all  shades  of  color;  of  course  men 
may  profess  the  protestant  faiUi  and  worship 
after  its  forms  ;  many  advocate  the  principles 
of  the  democratic  party  and  vote  for  its  candi- 
dates, and  yet  at  he^  accept  neither.  But. 
notwithstanding  all  this,men  are  constantly  de- 
ciding and  acting  in  matters  which  concern 
both  property  and  person,  upon  the  belief  that 
thoy  will  not  be  misunderstood  when  they  use 
adjectives  like  these  under  coosideiatiun.  The 
business  of  the  world  will  not,  cannot  wait 
imtil  every  word  shall  become  mathematically 
precise. 

The  office  of  selectmen  is  continuous  by  law. 
The  persons  from  time  to  time  constituting  the 
board  of  Selectmen  of  the  Town  of  Bridgepwt 
are  joint  trustees  in  perpetual  suf:oe8d(»i,dioUKd 
with  power  and  pla^d  under  obligation  to  se- 
lect beneficiaries  from  the  classes  specified 
the  testator,and  ^ply  either  the  interest  or  the 
principal  of  the  fund  to  the  J^llef  of  their  ne- 
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ceasities  at  discretioa.  The  beneficiaries  must 
be  "poor."  This  word  as  used  by  die  testator 
includes  those  who  have  exhausted  all  means 
of  support  and  are  in  a  condition  to  require 
public  aid  for  the  supply  of  their  necessities ; 
certainly  it  includes  those  who  as  paupers  are 
receiving  such  aid,  and  therefore,  beyond  all 
question  within  the  statute.  They  must  be 
"worthy  and  deserving." 

In  White  V.  Fitk,  22  Conn.  81.  the  descrip- 
tive adjective  was  "pious." 

In  Trwta  Jjppeai,  80  Conn.  118,  this  court 
mSd  of  the  wlu  under  condderatkm  in  White 
T.  JfVtk,  that  the  testator  "Had  provided  in 
his  will  no  way  of  selecting  the  beneflciariea 
from  a  class,  and  the  court  held  that  they  could 
not.  even  as  a  court  of  equity,  do  it  for  him. 
Had  that  power  been  siven  to  his  executors  or 
trustees  the  clause  in  the  will  would  have  been 
sustained  •  *  *  To  determine  that  one  is 
'worthy  and  deservti^  is  no  more  difiScult 
than  to  determine  that  he  is  'pious. ' " 

They  must  be  "white."  lin  Treafa  Appeal, 
tupra,  they  were  Indians  and  Africans,  and  the 
bequest  was  sustained.  It  is  as  difficult  to  de- 
clare  of  a  person  that  he  has  color  as  that  he  has 
none.  For  many  years,  by  the  C(mstitution  of 
this  State  only  wnite  men  were  permitted  to 
vote;  if  the  iroid  has  in  the  general  mind  a 
meaning  so  sharply  defined  that  it  can  be  put 
to  a  use  so  practical  and  so  important,  we  think 
h  may  well  support  a  charitable  bequest. 

They  must  be  "  American."  In  the  general 
mind  this  adjective  now  describes  the  descend- 
ants of  Europeans  bom  in  America,  especially 
to  the  inhabitants  of  the  United  States;  persons 
mite  as  eudly  distinguished  as  Indians  and 
A&icBiu. 

They  must  be  "  protestants."  This  adjective 
was  de^ed  and  declared  capable  of  sustaining 
a  charitable  bequest  by  this  court  in  Tappan  t 
Ameal,  63  Conn.  412. 

They  must  be  "  democratic."  It  is  a  matter 
of  common  knowledge  that  there  is  a  political 
party  known  as  the  i&nocratic  party  to  which 
a  large  portion  of  the  voters  in  every  one  of  the 
United  States  adhere;  which  they  support  by 
speech  and  act,  by  advocating  its  principles  and 
Tottng  for  its  candidates  for  office;  and  that  the 
determination  of  the  question  as  to  what  per- 
sons and  principles  shall  be  in  the  ascendant 
in  government  for  the  time  being,  depends  upon 
(he  belief  of  the  voter  that  the  speoch  and  tiie 
act  of  the  candidate  are  true  indens  of  his 
opmioo.  The  trustees  are  to  inquire  and  de- 
cide concerning  a  given  man  whether  they  be- 
lieve that  he  adhered  to  and  supported  the 
principles  of  the  Democratic  party  ;  and  they 
may  well  rest  upon  reasons  which  are  sufficient 
to  control  llie  general  mind  of  voters  in  a  mat- 
ter of  the  bl^ust  importance. 

They  may  be  "oriAans."  This  word  de- 
scribes a  cluld  who  has  lost  one  or  both  of  its 
parents.  He  may  be  extremely  young  and  so 
of  course  without  character,  reli^ous  belief  or 
political  principle8,and  as  by  law  neither  women 
nor  children  vote,  so  in  the  common  speech 
nehher  are  said  to  have  Democratic  or  other 
pohdcai  niiudidea.  Therafore,  It  mustbe  de- 
tennineatohave  been  the  intent  of  the  testator, 
as  to  an  orphan  not  of  sufficient  age  to  have  ac- 
<inired  a  character,  that  he  should  have  been 
oata  of  white,  American  and  Protestant  par- 


ents, of  a  Democratic  father,  and  be  destitute; 
and,  as  to  a  widow,  that  she  should  be  worthy, 
deserving,  poor,  white.  American,  Protestant, 
and  have  lud  a  Democratic  husband. 

The  Superior  Court  i»  adrtaed  that  the  bluest 
for  "the  epecial  benefit  of  the  leorthy,  deeerting, 
poor,  white,  Ameriean,  Protettant,  I^rioeraUe 
Widow*  and  orphans  residing  in  tfu  Town  of 
Bridgeport,  Connecticut,"  it  valid;  and  that  the 
legaeie*  by  the  codicil  to  i/ie  Bridgeport  Protest' 
ant  Orp/utn  Asylum  of  Bridgeport,  Vonn.,  and 
to  the  Bridgeport  Hospital,  arepayMeat^ex- 
pirtftion  oj  one  year  from  the  aeathqfthe  teeta- 
tor. 

In  this  opinion  the  other  Judges  concurred. 


Town  of  NAUGATUCK 

Arthur  W.  SklTH,  Appt- 

1.  Where  in  baataji^y  prc»e«ediii£fa  a 
plea  in  abatement  Is  mterpcwed,  tbejas- 
tiee  hM  power  incidentally  to  dispoae 
of  it;  and  u  overruled,  the  statatoiyia* 
ana  remains  to  be  tried,  and  it  is  his 
duty  to  try  it.  The  district  court  can 
take  Joriadietion  only  as  handed  to  it 
in  the  statutory  manner  which  is  by 
binding  over  to  a  hiffher  tribunal,  as 
no  appeal  lies  from  a  judgment  on  the 
plea  in  abatement. 

3.  The  reqnireasMit  of  the  statute,  ih»t 
the  Jnatlee  eonandt  defendant  on  de- 
fault of  his  producing  bond,  is  tw  the 
pl»intiif*a  security  and  not  for  the 
purpose  of  retaining  jurisdiction  and 
may  be  waived  by  plaintiff. 

8.  The  preaence  of  defendant  In  the  dia- 
trict  court  is  not  eaaenttal  to  its  jiiri»- 
diotion;  he  may  if  he  chooses  absent 
himself  and  trial  proceed  without  him. 
The  tight  to  be  present  in  oourt  is  a 
privilege  which  dMendant  may  waive. 

(New  Haven— Filed  Februarr  SB,  IsaOi) 

APPEAL  by  defendant  in  bastardy  proceed- 
ings. Affirmed. 
Arthur  W.  Smith  was  charged  with  bastardy, 
and  brought  before  a  justice  of  the  peace  at 
Naugatu<£.  He  pleaded  in  abatement.  This 
plea  was  overruled  by  the  justice,  and  from 
this  judgment  the  defendant  moved  to  he 
allowed  to  appeal.  The  Justice  declined  to  al- 
low any  appeal;  found  probable  cause  for  sup- 
porting the  complaint  and  bound  Smith  over 
to  the  District  Court  of  Waterbury .  Smith  de- 
clined to  enter  into  this  latter  bond.  The  jus- 
tice did  not  commit  Smith  to  jail.  The  cause 
was  entered  in  the  docket  of  the  upper  court. 
Smith  did  not  appear.  The  bastard  child  was 
bom.  and  a  supplemental  complaint  stating 
this  fact  was  filed  in  tlie  upper  court.  Smith 
was  defaulted.  Maintenance  was  ordered,  and 
now  Smith  appeals  on  questions  of  law. 

The  first  error  assigned  by  the  appellant  is, 
that  the  district  court  errea  in  deckling  that 
Uw  Unding  over  was  lawfuL 

The  second  error  assigned  is,  that-the  justice 
had  no  jurisdiction  to  pro|i^,^t|^^C<|K^f^lC 
ant  had  moved  to  be  allowed  to  appeal  o 
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And  the  third  error  asdgned  is,  that  the  de- 
fendant was  not  legally  before  said  district 

court. 

Mmrt,  Baldwin  is  Sweei^f  for  defend- 
ant : 

The  proceedings  before  the  justice  were 
such  aa  to  vitiate  the  whole  subsequent  pro- 
ceedings, so  that  the  District  Court  couid  not 
acquire  jurisdiction,  because  the  defendant 
pl^ed  in  abatement,  and  the  plaintifE  Town 
took  issue  upon  that  plea;  and  whether  it  was 
or  was  not  sulBcient,  were  questions  which  he 
had  the  legal  right  by  appeal  to  have  reviewed 
by  a  higher  court.  ViSi,  Q.  S.  415;  Proster  y. 
Chapman,  supra. 

The  oDlr  method  to  foHow  fu  such  proceed- 
ings was  that  pointed  out  by  statute;  out  this 
ws^  studiously  avoided  t>oth  by  the  justice  and 
the  plainttfl.   R.  S.  489. 

The  plaintiff  Town  voluntarily  abandoned  all 
claim  to  the  defendant,  or  to  jurisdiction  over 
him  when  it  did  not  sue  out  a  mittimus,  which 
was  its  plain  duty  to  do  if  it  intended  to  have 
hiboa  for  trial  in  tiie  higher  court.  Vide,  Iiatt- 
gatvek  t.  Bennett,  Bl  Conn.  600. 

Since  1831  the  statute  has  plainly  poioted 
out  the  method  of  procedure  for  a  justice  in 
such  cases,  and  the  correct  conclusion  can  only 
be  reached  by  following  it.  The  revision  of 
1808  made  the  justice  acting  in  such  matters  a 
ministerial  officer,  and  he  was  not  directed  or 
empowered  to  commit  as  under  our  present 
statute.    Vi(U,  Stat.  1808,  99, 100. 

The  plaintiff  relies,  it  seems,  entirely  on  the 
case  reported  in  Swift's  Evldeuce,  90.  That  case 
was  under  the  Statute  of  1808,  which  did  not 
point  out  the  modus  operandi,  and  it  was  not 
until  1831  that  the  power  to  commit  was  given 
justices  in  bastardy  proceedings. 

The  question  as  to  the  vallduy  d  the  action 
on  the  part  of  the  justice  has  never  been  de- 
cided, and  is  still  an  open  c»e.  Vide,  51  Conn. 
600. 

Mesm.  Kennedy,  Webster  ft  0*Neil, 

for  plaintiff: 

A  prosecution  for  bastardy  is  not  a  "  civil 
action,"  within  the  meaning  of  this  statute. 
Bobineon  v.  Zkum.  16  Vt.  474;  l^eet  v.  Sha- 
man, 21  Vt.  38. 

The  practice  on  a  complaint  for  bastardy  in 
Connecticut  is  #K»  j5wn«^.  Hinmany.  Taylor, 
8  Conn.  3W;  Nev}Haven  v.  Rogers,  32  Conn.  223. 

In  each  of  the  following  named  cases  there 
was  a  complaint  for  bastardv;  a  plea  in  abate- 
ment was  filed  by  the  defendant  before  the 
mag^trate;  the  plea  In  abatement  was  over- 
nil  wl;  a  hearing  was  then  had  on  the  merits; 
defendant  was  bound  over  too;  and  in  tbe 
upper  court  the  same  matter  in  abatement 
was  f^ain  interposed  as  a  defense:  IMtU  v, 
8tiH(^ry,  1  Day,  278;  Hitiman  v.  Taylor, 
mpra;  ChapUn  v.  Hartsboriie,  6  Conn.  44; 
Jhmkins  V.  Plainfield,  7  Conn.  290. 

The  action,  although  of  a  civil  nature,  is 
criminal  in  form;  that  is,  though  money  or 
security  only  is  to  be  obtained,  yet  the  fonns, 
the  processes,  tbe  practice  made  use  of  to  ac- 
complish these  results,  are  all  of  them  criminal. 
And  no  appeal  lies  from  a  judgment  on  a  plea  in 
abatement  in  criminal  practice.  Stale  v.  Beech- 
er,  25  Conn.  541. 

The  justice  acts  ministerially  and  not  ju- 
dicially.  Swift,  Ev.  89. 
90 


It  is  not  necessary  for  tiwdrfendanttojdead 
at  all  before  the  justice.  Hoj^doM  t.  PiaiifeUL, 
supra. 

Pleas  in  abatement  may  be  entered  in  tl^e 
court  above.   Swift,  £v.  88. 

No  appeal  was  actually  taken.  The  motion 
to  be  allowed  an  appeal  was  denied  bv  the  jus- 
tice. If  the  justice  was  wron^  in  this,  mon- 
dmMU  would  lie  to  compel  him  to  do  ri^t, 
Prosser  v.  Chapman.  29  Conn.  515. 

Tlie  defenftoot  has  had,  since  November, 
1882,  to  procure  a  mandamus.  Smith's  saying 
he  would  take  an  appeal  and  offering  a  bona 
did  not  perfect  the  appeal.  An  wproved  bond 
was  necessary.  OurUm  r.  Beardsl^,  15  Oona. 
534. 

The  omission  to  commit  Smith  to  inison  did 
not  oust  the  magistrate  nor  the  upper  court  of 
jurisdiction.    Gray  v.  Davis.  27  Conn.  455. 

The  power  to  commit  is  not  a  statutory  pre- 
requisite to  the  jurisdiction.  This  provision  of 
the  statute  is  wholly  for  the  benefit  of  the 
plaintiff.  A  plaintiff  may  waive  even  a  statu- 
tory benefit.  Ifiehots  v.  ^ndish,  48  Conn. 
831;  ai>pfcin»  V.  PUUnfiOd,  7  Conn.  286,  2Mi 

Carpenter*  </'.,  delivered  the  opinion  of  tbe 

court : 

Complaint  under  the  statute  relating  to  bas- 
tardy. The  defendant  was  brought  befor*  a 
justice  of  tbe  peace  ;  upon  an  ad  joummeot  he 

favebmidsforfalsappearance;  he  appearedand 
led  a  plea  in  abatement.  The  issue  on  that 
plea  was  decided  against  him.  He  then  moved 
for  an  appeal  to  the  District  Court  of  Water- 
bury  and  offered  sufficient  bonds;  but  the  jus- 
tice decided  that  unless  he  would  enter  into  a 
bond  with  sufficient  surety  in  the  sum  of 
$1,000,  conditioned  to  prosecute  bis  said  vp- 
peiU  to  effect,  and  also  condUkmed  to  vwax 
peroonally  before  said  INstiict  Court  and  ande 
the  oi-der  of  said  court  in  said  cause,  said 
appeal  would  not  be  allowed.  The  defendant 
refused  to  enter  into  such  bond.  Thereupon 
tbe  court  decided  that  probable  grounds  existed 
for  the  support  of  said  complaint,  and  ordered 
tbe  defendant  to  become  bound  with  snrety  m 
the  sum  of  |1,000,  conditioned  that  he  appear 
before  said  Dutrict  Court,  etc.  The  d^endant 
refnsed  to  give  such  a  bond. 

Without  committing  tiie  defendant  for  want 
of  bonds  the  justice  traosmitted  copies  to  tbe 
District  Court,  which  were  duly  entered  in  the 
docket  thereof;  and  at  the  next  term,  tbe  de- 
fendant not  appearing  he  was  defaulted  and, 
npon  bearing  had.  jndjgment  was  lendved  for 
the  plaintiff.  At  the  same  term  and  after  judg- 
ment tbe  defendant  appeared  in  court  and  ap- 
pealed to  tbe  Superior  Court,  alleging  errors. 

A  party  in  default  is  not  ordinarily  sup- 
posed to  be  in  court  for  the  purpose  of  appeal- 
ing from  the  judgment  against  bim.  But  the 
irregularity  seems  to  have  oeen  waived;  and  the 
Superior  Court  found  no  error  and  rendered 
judgment  for  the  appellee. 

'Two  reasons  of  appeal  are  a]l^;ed,  both  of 
which,  in  effect,  deny  the  jurisdiction  of  the 
District  Court:  1,  that  the  justice  had  no 
power  to  find  probable  cause  after  the  defend- 
ant bad  moved  for  an  appeal  from  the  judg- 
ment on  the  plea  in  abatement  and  offered  suf- 
ficient bond ;  and  2,  that  Ow!  district  court 
erred  In  prooeeding4t)baMifaU^ig  judgment 
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as  upon  a  default  when  the  defendant  was  not 
before  the  court. 

ftnt.  As  to  the  power  and  duty  of  the  tostiee. 
The  proceeding  is  purely  etetutory.  In  form  it 
possesses  many  of  the  feat\ires  of  a  criminal 
proeecution;  in  substance  it  is  a  proceeding  to 
enforce  a  civil  remedy.  It  is  a  special  proreed- 
ing  provided  by  statute  and  is  peculiar  to  this 
claBS  of  cases.  The  justice  has  not  final  juris- 
diction; consequently,  he  can  render  no  final 
jodgment.  The  sole  issue,  so  far  as  the  merits 
of  me  case  are  concerned,  is  prescribed  \^  stat- 
ate:  the  flnding  of  probable  cause.   R  S.  469, 

If  a  dilatory  plea  is  interposed,  as  it  was  in 
this  case,  the  justice  has  power  incidentally  to 
dlspoae  of  ft.  If  the  plea  is  overruled,  the  stat- 
utory  issue  remains  to  be  tried,  and  it  ts  the 
duty  of  the  Justice  to  try  it.  That  seems  to  be 
essential  in  order  to  give  the  higher  court  Juris- 
diction. Although  final  juriMiction  was  ex- 
clusively in  the  District  Court,  yet  that  Juris- 
diction was  not  strictly  original.  It  could  take 
it  only  as  handed  to  it  by  a  justice  of  the  peace 
in  the  statutory  manner.  The  statute  does  not 
provide  for  an  appeal  from  an  adverse  dedsioD 
on  a  plea  in  abatement. 

Such  a  provision  would  be  inconsistent  with 
the  general  scope  and  intent  of  the  statute. 
The  general  statute  relating  to  appeals,  p.  415, 
S  15,  has  reference  to  causes  .within  the  juris- 
diction of  justice  of  the  peace  and  has  no  ap- 
plication to  a  case  like  this,  where  the  Justice 
can  only  bind  orer  to  a  higher  tribunal.  The 
analogy  between  this  case  and  criminal  cases 
in  which  the  Justice  can  only  bind  over  is  strik- 
ing. In  such  cases  an  appeal  from  a  Judgment 
OD  a  plea  in  abatement  is  unknown  to  our 
practice. 

It  does  not  follow  however  that  the  defend- 
uit  may  not  have  the  judgment  on  such  a  plea 
reviewed  in  the  higher  court.  We  believe  the 
practice  to  have  been  to  allow  him  to  renew  the 
6hfectiona  there.  Dam's  v.  Saliaburp,  1  Day, 
378;  Chaplin  v.  Harttikome,  6  Conn.  41 . 

In  Binman  v.  Taylar,'2  Conn.  367,and  in  Hop- 
kint  V.  PlainJUld,  7  Conn.  286,  the  defendant 
^eaded  in  abatement  in  the  county  court. 
Thus  far  therefore  the  proceeding  before  the 
justice  was  regular  and  proper. 

We  come  now  to  the  second  objection,  which 
is  that  the  District  Court  had  no  Jurisdiction. 
This  objection  rests  upon  the  fact  that  the  jus- 
tice did  not  commit  the  defendant  for  want  of 
bonds.  We  agree  that  that  is  the  regular  mode 
pointed  out  by  statute  in  which  the  body 
of  the  defendant  is  detAined ;  but  his  de- 
tention is  for  the  plaintiff's  security  and  not  for 
the  purpose  of  retaining  Jtirisdiction.  If  (hat 
is  not  resorted  to,  the  defendant  may  abscond, 
and  the  i^aintifl  m^  lose  all  means  of  enforc- 
ingthe  Judgment.  The  plaintiff,  however,  runs 
alt  the  risk ;  the  defendant  may  gain,  but  he 
risks  nothing  by  not  being  committed.  He 
therefore  is  not  in  a  condition  to  complain. 
The  provision  is  for  the  benefit  of  the  plaintiff 
and  he  may  waive  it. 

In  the  District  Court  the  presence  of  the  de- 
fendant in  court  is  not  essential  to  its  Jurisdic- 
tion. In  that  respect  it  is  unlike  a  criminal 
prosecution.  It  closely  resembles  a  civil  suit 
m  actions  for  tort,  in  which  the  body  may  be 
arrested  and  held  to  re^nd  to  the  judgrnent. 

OOKB. 


The  arrest  and  detention  of  the  body  are  for 
security  and  not  to  give  Jurisdiction.  If  he  is 
not  arrested,  or,  if  arrested  and  special  bail  is 
given,  he  may,  if  he  chooses,  absent .  himself , 
and  the  trial  may  well  proceed  without  him. 
He  has  a  right  to  be  there,  but  it  is  a  privilege 
which  be  may  waive.  By  waiving  it  he  in  no 
manner  impairs  or  affects  iojuiotuly  the 
plaintiff's  rights. 

Moreover,  it  is  apparent  that  he  was  not  al> 
together  absent.  At  each  time  when  an  order 
for  his  arrest  was  asked  for,  counsel  interceded 
in  his  behalf.  A  motion  was  made  In  his  in- 
terest to  erase  the  case  from  the  docket  for 
want  of  jurisdiction  ;  and  when  judgment  was 
rendered  against  him  he  was  promptly  present 
for  the  purpose  of  appealing.  With  these  facts 
before  us  perhaps  he  might  properly  be  re- 
garded tis  present,  if  necessary,  for  all  pur- 
poses. But  it  is  not  necessary,  for  jurisdiction 
did  not  depend  upon  his  presence. 

Th«re  it  no  error. 

In  this  opinion  the  other  Judges  concurred. 


Henry  SEYMOUR,  Appt, 
Over  Kver  SCHOOL  DISTRICT, 

1.  An  order  on  the  treasurer  of  the 
school  district  drawn  by  the  district 
school  committee  and  delivered  to  the 
teacher  is  a  cash  pajmeat  of  the 
teacher's  aaJarT-  for  the  month  for  which 
it  was  drawn. 

2.  Apublic  school  teacher  is  not  a  public 
officer  within  the  meaning  of  the  law 
exempting  the  salaries  of  public  officers 
from  attachment  and  garnishee  process 
in  this  State. 

8.  Where  a  teacher's  salary  Itad  been 
earned  and  the  debt  therefor  existed 
whether  payable  then  or  afterwards  is 
immaterial,  the  existing  debt  is  liable 
to  attachment. 

4.  A  finding  of  fact  by  the  court,  which 
is  responsive  to  the  issue  on  a  contro- 
verted question,  will  not  be  disturbed 
on  appeaL 

(Fairfield— Ffled  February  28, 1880,) 

APPEAL  from  Fairfield  County.  4prmed. 
Scire  farias. 
Process  of  foreign  attachments  against  a 
teacher,  and  garnishee  proceedings  against  the 
school  district  HeUyrmag  his  suary,  brought 
before  the  Court  of  Common  Pleas. 

J^€8tr$.  John  H.  Perry  and  Winthrop  H. 
Perry,  for  plaintiff: 

The  order  of  November  8,  1888,  although 
negotiable  in  form  was  not  negotiable  in  law 
1  I5an.  Neg.  Inst.  S  427;  1  Dill.  Mun.  Corp  8d 
ed.  §g  487,  406;  Smith  v.  Chethire,  13  Gray 
318;  AUi«on  v.  Juniata  Co.  50  Pa.  St.  363. 

His  cUim  either  before  or  after  the  order 
given  being  non-negotiable,  and  no  notice  ot  Its 
assignment  having  been  ^ven  to  the  District 
before  the  attachment,  or  even  within  a  reason- 
able time  after  it  was  made,  November  5,  se- 
questrated it.  ^fiap  V.  Holeamb,  10  Conn.  444; 
Fanton  v.  Fairfield  Co.  Bank,  28  Conn.  485. 
A  series  of  decisions  exempt  public  officera 
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from  liability  to  aDswer,  in  such  suits,  for 
money  in  their  hands  due  to  the  judgment 
debtor.  The  princij^le  is  weU  recoenized,  but 
its  application  varies  in  the  different  States. 

The  case  of  StiUman  v.  laham,  11  Conn.  124, 
affords  an  inataDce  of  the  early  application  of 
tiie  rule  in  this  State.  But  this  la  now  doubted. 
New  mtwn  Saw  JfiU  Go.  v..^nffler,28  ConD.110. 

The  basis  for  the  claim  and  assi^ment  of 
error  in  this  case  can  only  be  surmised  from 
Uie  authorities  cited  by  the  defendant  in  its 
support  in  the  court  below.  Tbel^ingauthor- 
^was  the  case  of  Bl^  v.  Xawranee,  66  N.  Y. 

In  this  case  the  couN  decides  that  an  assign- 
ment by  a  clerk  in  the  United  States  Treasury 
Department  of  a  month's  salary  in  advance 
was  contrary  to  public  policy  and  void. 

The  proposition  established  by  the  English 
cases  is  thus  stated,  p.  446:  "  Salary  for  con- 
tinuing services  coiUd  not  be  aasigued;  while  a 
a  pennon  or  compensation  for  [mst  serricea 
murht  be  as^gned.^ 

The  other  principal  authority  relied  upon  by 
the  defendant  was  the  case  of  Htghtower  v. 
SIaAm,54  Oa.  108;  21  Apa.  Rep.  274.  In  this 
case  the  salary  of  a  teacher  in  a  public  school 
had  been  factorized  in  the  hands  of  the  treas- 
urer of  the  board  of  education.  The  court  held 
that  the  attempted  attachment  was  illegal. 

Three  reasons  are  given  for  the  judgment  of 
the  court,  one  of  which  is  that  "ChOdien  of  the 
Btate  cannot  be  educated  without  competent 
teachers;  and  competent  teachers  cannot  be 
obtained  if  they  are  to  be  deprived  of  their 
wages  for  the  support  of  themselves  and  fami- 
lies by  process  olfgamlshment."  See,  McLdlan 
T.  Touiw,  64  Ga.  8fl®;  21  Am.  Rep.  276.  Bod- 
man  V,  Miutelman,  12  Bush,  354;  28  Am.  Rep. 
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The  case  of  Bray  v,  Wallingford,  20  Conn. 
418,  states  the  policy  of  our  law  to  be  to  sub- 
ject all  the  proper^  of  debtors  to  the  pay- 
ment of  their  debts;  and  contains  much  that  is 
pertinent  to  the  question  under  discussion.  See 
also,  New  Uaven  Saw  Mm  Go.  v.  Fo^eUr,  28 
Conn.  108;  Fla&g  v.  PkM,  82  Conn.  816. 

So  much  of  uita  asslgnmeat  as  relates  to  the 
certUcate  of  the  boanTof  school  visitors  is  not 
based  upon  any  claim  made  in  the  court  below 
,  and  cannot  be  considered.  This  claim  has  refer- 
'  ence  to  the  statute,  R.  8. 148,  as  amended  in 
1875,  chap.  59. 

The  general  rule  is  that  when  a  person  is 
required  to  do  a  certain  act,  the  omission  of 
which  would  make  him  guilty  of  a  culpable 
neglect  of  duty,  it  ought  to  be  mtended  that  he 
has  duly  performed  it  unless  the  contrary  be 
shown.    HaHwell  v.  Boot,  19  Johns.  346. 

The  presumption  that  every  man  has  con- 
formed to  the  mw  shall  stand,  until  something 
shall  appear  to  shake  that  presumption.  King 
T.  Hawkina,  10  East,  211. 

The  presumption  is  against  the  breach  of  a 
positive  law.  2  Phil.  Ev.  pt.  1,  2»8.  q.  v. 

The  legal  maxim  is;  Omnia  premtmuntur 
tHte  fuim  acta  donee  probetur  in  eonirarium. 
BanJeof  U.  8.  v.  DandHdge,  12  "Wheat.  64  (25 
U.  S.  bk.  6,  L.  ed.  663);  Booth  v.  Booth,  7  Conn. 
850;  2  Stark.  Ev.  pt.  3,  p.  086. 

It  is  within  "The  common  and  ordinary  ex- 
perience of  mankind,  that  a  man  will  not  pay 
a  dd)t  which  is  not  due,"  and  the  remark  of 


this  court  in  Goodman  v.  Meriden  Britannia 
Go.  50  Conn.  150,  that  "There  can  be  no  more 
convincing  evidence  that  a  man  believes  that 
he  owes  a  debt  than  his  voluntaiy  paymmt" 
2  Stark.  Ev.pt.  2,  p.  987. 

The  sixth  asdniment  of  error  rdates  to  a 
question  which  the  record  does  not  show  to 
baye  been  "  distinctly  valsed  at  the  trial  and 
decided  by  the  court  adversely."  Acts  of  18SS, 
Ch.  50,  §  8. 

By  admitting  to  make  the  claim  indsted  on, 
the  defendant  waived  the  claim. 
Mr.  John  S.  Seymoar,  for  defendant: 
The  salaries  of  public  officers  and  all  such 
profits  as  a  man  receives  in  respect  to  the  per- 
formance of  a  public  duty  are,  from  ttudr  very 
nature,  exempt  from  attachment  and  incapable 
of  assignment.  The  following  cases  sustain  and 
illustrate  the  principle:  the  naif  pay  of  a  lieu- 
tenant is  not  assignable.  Flarty  v.  O^um,  8 
Term  R.  681t  Lidderdaie  v .  Montroae,  4  Id.  248, 
260. 

The  vicar's  tithes,  etc. ,  the  profits  of  a  living, 
are  not  assignable.  Arbuckle  v,  Cowtan,  8  Bos. 
&P.321.  See  also, -Bomic^v.  .Si!a(fo.lH.Bl 
627;  WelU  v.  Foater,8  Mees.  &  W.  149;  Coaj/erv. 
Fallon,  1  Turn.  &  R.  459. 

The  fees  of  the  office  of  clerk  of  the  peace 
are  inalienable.  Linarpoei  t.  Wright,  ^  L.  J. 
N.  S.  ch.  871. 

The  salary  of  a  city  marshal  cannot  be  at- 
tached on  grounds  of  public  pollcv.  MeLeHan 
V.  r<»unff,54Ga.899;21  Am.  Rep.'373.  Northe 
salary  of  an  officer  or  servant  of  a  cminty. 
WaUace  v.  Lawyer,  64  Ind.  501 .  Nor  the  salaries 
of  officers  in  general  Hawthorn  v,  Louit, 
11  Mo.  59.  Fees  due  from  a  couaty  to  a  juror 
not  attachable.  WiUiarm  v.  Boardman,  9  Allen, 
570.  Seaman's  wages  are  exempt,  when  em- 
ployed on  government  vessels.  Buchanan  t.  Ai- 
exandtr,  4How.  20  (45  U.  S.  bk.  ll.L.  ed.  857). 

The  salary  of  an  auditor  of  a  county  cannot 
be  attached.  WaUaee  v.  Lawver,  supra. 

The  assignment  of  the  salary  of  a  clerk  in 
the  United  States  Subtreasury  u  New  York  is 
contrary  to  public  policy  and  void.  iKtssv. 
Lawrence,  68  N.  Y.  4^ 

The  court  cites  with  approbation  the  cases  of 
Flarty  v.  Odium,  Lidderdale  r.  Montrote,  Bar- 
loiek  V.  Reads,  Arbuclde  v.  Cowtan,  and  WelU  v. 
FoUer,  above,  and  refers  to  other  cases  re- 
specting persons  not  strictly  public  officers,  as 
to  which  the  court  remarks,  ''But  the  prind[rie 
before  stated  has,  in  the  oouits  of  fingland, 
been  adhered  to  Annly." 

To  the  same  effect  are  the  text  writers.  2 
Story,  Eq.  g  1040, 12th ed.;  1  Pan.  Cont.'lM:  1 
Wait,  Act.  ADef.  361. 

A  teacher  in  a  public  school  of  this  State  fs  a 
public  servant,  within  the  meaning  of  the  law 
exempting  from  attachment  the  emoluments  of 
'  tho^  who  perform  public  services.  For 
these  reasons  the  public  school  system  iaaatate 
establishment,  grounded  in  the  fundamental 
Utw.   (Tonst.  of  Conn.  art.  8,  i£  2. 

Attendance  at  the  pubUc  schools  is  made 
compulsory  by  law  on  children  between  the 
ages  of  eight  and  fourteen  years,  and  It  is  a 
tmsdemeanor  not  to  enforce  such  attendance. 
G.  S.  126, 127;  Acts,  1882.  ch.  80,  p.  1S2. 

The  teacher  may  be  chosen  tnr  a  popuhur 
vote  of  the  district,  by  baUqfrandchecklitt.  Q. 
S.  184,  §B;  Pub.  A^jS^J.i^CH)^C 
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His  duties  and  the  quaUflcation  she  must  poe- 
sesB  are  defined  by  statute  and  ascertained  by  a 
public  board.  G.  8.  133,  S  1;  p-  143,  1,  2; 
Pub.  Acts,  1875,  ch.  68,  p.  83. 

The  fund  from  which  he  is  paid,  or  the 
character  of  the  trust  committed  to  him  show 
tbat  he  ought  to  be  regarded  as  a  public  func- 
maaary.  In  Uw  Umitiia  sense  claimed  by  the 
defendant.  Ilie  decided  cases  sustain  this  prop- 
ocdkioD.  Sau>olD{*t.v.Oage,9»mch.m. 

The  court  of  last  resort  in  Georgia  holds  that 
teachers'  wages  are  exempt  frona  the  eunisbee 
process  of  attachment.  iSghtower  t.  Siatcm,  54 
Ga.lOe. 

The  qutui  judicial  character  of  school  teach- 
ers is  discussed  in  State  v.  Mitnsr,  60  Iowa,  145; 
Lander  v.  Seaver,  82  Vt.  114. 

Hte  duties  are  so  far  public  that  a  pfu^t  can- 
not maintain  an  action  against  him  lorrefudng 
to  teach  his  son.  Spear  t.  Camming*,  S8  Pick. 
234. 

It  is  contended  that  neither  the  district  nor 
the  town,  nor  any  party  whatever,  could  bring 
an  action  against  him,  for  non-performance,  or 
negligent  performance  of  his  duty.  And  but 
one  reason  can  be  given  for  this,  that  he  is  a 
public  officer.  Accordingly,  it  Is  provided  that 
the  board  of  school  visitors  may  remove  him. 
G.  S.  132,  S  1. 

No  teacher  shall  be  entitled  to  receive  any 

Eay  uiUess  a  school  register  shall  have  been 
ept  and  filled  out  during  the  time  for  which 
any  payment  may  be  made.  G.  S.  148,  §  3,  as 
amended     Pub.  Acts,  187.^,  cbap.  59,  p.  82. 

The  engagement  of  said  Wigbam  with  said 
district  was  an  entire  contract  for  one  vear,  at 
a  salary  of  $1,300,  and  was  incapable  of  appor- 
tionment. MfMiUan  v.  Vanderlip,  13  Johns, 
166;  Beai)  v.  Moor,  19  Johns.  887;  Datiy  v.  Jar- 
(&>ft,3Cilsh.890. 

TbA  8uffi£iencr  of  the  defoise  that  the  salary 
was  exempt  coiudonly  be  raised  by  demurrer; 
tendering  an  issue  of  fact  waived  its  sufficiency 
in  the  law.  Pomrs  v.  Mvltey,  51  Conn.  482. 

C&rp«ster,  J.,  delivered  the  opinion  of  the 
court: 

Sore  fadoM.  A  process  of  foreign  attach- 
ment was  served  on  the  defendant,  November 
6, 1888,  as  the  trustee,  etc..  of  one  Wigham,  a 
teacher  in  the  defendant  District,  factorizing 
the  salary  of  said  Wigham  for  the  month  on 
October  preceding;  afterwards  his  salary  for 
December  and  ^bniary  was  factorized  by 
service  of  two  orders  for  further  attachment, 
one  served  December  31, 1888,  the  other  Feb- 
ruaty  29, 1884.  The  Court  of  Common  Pleas 
held  the  defendant  liable  as  to  ttie  second  and 
third  attachments,  and  not  liable  as  to  the  first 
or  ori^al  attachment.   Both  parties  appealed. 

PlainUff'9  appeal.  On  the  8d  of  November, 
1883,  the  committee  of  said  District  drew  an 
order  on  the  treasurer  thereof,  payable  to  the 
order  of  said  Wigham  for  his  salary  for  the 
month  of  October  and  delivered  the  same  to 
him.  The  salary  of  said  Wigham  was  usually 
p^d  to  him  by  such  orders.  On  the  same  day 
Wigham  indorsed  the  order  in  blank,  and  de- 
livered it  to  S.  E.  Olmstead,  who,  in  good  faith, 
paid  him  the  money  thereon.  None  of  the  of- 
ficers of  the  District  were  notified  of  the  trans- 
fer to  01mstead,untU  the  treasurer  paid  the  order 
to  Olmstead  on  Uie  14th  of  December,  when 
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the  factorizing  process  was  served.  November 
5,  the  treasurer  disclosed  to  the  officer  an  in- 
debtedness of  the  District  to  Wigham  of  the 
sum  of  1120. 

The  court  overruled  the  claim  of  the  plaint- 
iff, tbat  the  defendant  was  liable  for  the  salary 
for  October,  and  held  that  the  delivery  to  said 
Wigham  tA  said  (nder,  transferred  and  paid 
as  faore8aid,was  in  law  a  payment  of  the  salary 
for  said  month  of  October,  before  the  first 
attadmient  by  the  plaintiff. 

We  think  the  facts  stated  are  equivalent  to 
an  express  finding  that  the  order  was  given  by 
the  District  and  received  by  Wigham  in  pay- 
ment. His  Balary  was  "ustuUy  paid  to  him  by 
such  orders."  He  had  been  in  the  employ  of 
the  District  for  more  than  two  years  and  was 
accustomed  to  receive  his  pay  In  orders  on  the 
treasurer.  The  District  bad  adopted  that  mode 
of  payment,  in  which  Wigham  acquiesced  and 
which  was  continued  after  the  suits  were 
brought.  The  salary  for  November  was  paid 
by  a  similar  order;  and  so  was  the  salary  for 
each  of  the  months  <Nf  December,  January  and 
February  following.  That  the  parties  intended 
by  nving  and  receiving  the  order  to  give  and 
receive  a  chose  in  action,  evidence  of  an  indebt- 
edness, simply  to  change  the  form  of  the  obli- 
gation, vrill  not  be  presumed.  It  was  a  reason- 
able and  convenient  method  of  paying  their 
bills.  When  an  order  was  received,  the  claim 
was  liquidated,  adjusted;  and  nothing  remained 
to  be  done  but  to  call  upon  the  treasurer  and 
receive  the  money.  It  was  intended  and  un- 
derstood by  the  iMrties  as  payment;  as  much  so 
as  receiving  a  town  order  or  bank  check.  The 
order  was  regarded  and  treated  as  cash,  not 
only  by  the  parties  but  by  Olmstead,  who  re- 
ceived several  of  them.  To  regard  it  otherwise, 
to  treat  Uie  indebtedness  as  stUl  subristing, 
woold  mislead  and  operate  as  a  snare.  When, 
therefore,  the  Jud|;e  says  that  he  overruled  the 
claim  of  the  plaintiff,  and  held  that  the  order 
so  given  ana  paid  was  in  law  a  payment,  his 
language  imports,  not  merely  a  legal  conclusion 
but,  taken  in  connection  with  the  facts,  an  act- 
ual payment;  especially  as  he  made  such  pay- 
ment uie  foimdation  oi  his  judgment. 

The  supposed  error  is  not  manifest  and  the 
judgment  on  the  pltdntiiTs  appeal  is  not  re- 
versed. 

D^endan^t  appeal.  1.  It  is  claimed  that 
the  court  erred  m  holding  that  the  teacher  was 
not  a  public  officer  within  the  meaning  of  the 
law  exempting  the  salaries  of  such 'officers  from 
attachment.  We  think  the  court  did  not  errin 
this  respect.  It  will  be  noticed  that  the  claim 
is  not  that  the  defendant  is  not  liable  as  gar- 
nishee. That  it  may  be  so  liable  is  practically 
conceded;  and  well  it  may  be.  In  Bray  v. 
WaUiv^ord,  20  Conn.  416,  it  was  expressly 
held  that  a  town  is  so  liable;  and  doubtless  for 
the  same  reasons  other  territorial  corporations 
would  be  liable. 

We  think  school  districts,  in  respect  to  all 
matters  within  the  scope  of  their  powers,  must 
stand  upon  the  same  footing. 

But  the  claim  is,  that  Wigham's  salair  is 
e.Yempt  for  his  sake,  or  on  his  account.  It  is 
true  he  was  serving  the  public  in  a  matter  of 
great  public  importance.  But  not  everyone 
serving  the  public  can  claim  that  his  compensa- 
tion therefor  is  exempt  from  attachment.  ^Me- 
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cfaanics  and  laborers  employed  ia  erecting  school 
buildings  are  serving  the  public,  but  their 
wages  are  not  on  that  account  exempt  from  at- 
tachment. - 

A  teacher  is  not  an  officer  in  tbe  ordinary- 
sense  of  the  word.  He  is  not  usually  elected  ur 
appointed,  bat  ia  employed;  contracted  with. 
He  has  duties  to  perform  incident  to  his  em- 
ployment; but  they  are  not  official  duties  and 
he  13  not  under  oatn.  We  see  no  good  reasons 
why  his  salary  sliould  not  be  liableior  his  debts, 
the  same  as  the  compensation  of  others  em- 
ployed by  the  District. 

The  argument  drawn  from  tbe  general  nature 
of  our  school  system;  the  divisions  of  the  terri- 
toi^  of  the  State  into  school  districts;  the 
pains  taken  to  secure  suitable  persons  to  per- 
form the  duties  of  teachers;  the  sujicrvision 
provided  for  through  tlie  local  and  state  boards 
of  education;  the  large  amount  of  (axes 
raised  fcur  the  support  ofschools.  etc.,etc.,  fails 
to  convince  us,  in  the  absence  of  any  statute  to 
that  effect,  that  the  Legislature  intended  that  a 
teacher's  salary  should  be  exempt  from  attach- 
ment. The  statute  authorizing  debts  to  be 
attached  ia  broad  and  comprehensive.  The 
statute  makes  no  exceptions,  and  none  exist 
unless  found  in  cogent  reasons  of  public  policy. 
While  it  may  be  the  policy  in  some  States  to 
exempt  teachers  from  the  operations  of  similar 
statutes,  yet  in  this  State  the  policy  of  tbe  law 
has  ever  oeen  to  compel  every  man  to  pay  his 
debts,  and  to  that  end  to  subject  substantially 
all  bis  property  to  attachment.  That  policy  lu^ 
its  foundation  in  principles  of  justice;  and  before 
any  class  of  persons  can  be  declared  exempt 
from  its  operation,  reasons  therefor  of  greater 
weiriit  than  diose  which  support  the  policr  must 
beshown.  Theyhavenotbeoishownintbiscase. 

2.  It  appears  that  Wigham  assigned  his  salary 
for  Uie  months  of  December  and  February,  by 
separate  assignments,  to  Olmstead.  Saidassign- 
ments  in  form  complied  with  the  requirements 
of  the  statute.  Session  Laws  1878,  p.  268.  The 
second  reason  of  appeal  is  that  the  court  erred 
"In  holding  that  said  assignments  were  fraud- 
ulent or  invalid  on  account  of  any  fraudulent 
intent  of  the  parties  to  them,  in  that  no  such 
issue  was  rallied  by  the  pleadings." 

The  defendant's  thira  defense  alleges  that 
said  assignments  were  made  to  secure  oona^dtf 
debts,  as  the  statute  requires,  due  from  W  ig- 
ham  to  Olmstead.  That  allegation  is  denied. 
On  that  issue  the  court  found:  "  Said  assign- 
ments were  neither  given  by  said  Wigham,  nor 
received  by  said  Olmstead  to  secure  a  bona  Jide 
debt.  Sdd  assignments  were  given  by  said 
Wigham  and  taken  by  said  Olmstead  for  tbe 
purpose  of  defeating  the  plaintiff's  said  attach- 
ments, and  for  the  purpose  of  socuring  to  said 
Wigham  his  said  salary."  Wetblnkthat  find- 
ing is  responsive  to  the  issue. 

8.  Tbe  defendant  says  that  the  court  erred 
"In  overruling  the  defendant's  claim  that  the 
plaintiff  took  nothing  by  his  attempted  attach- 
ments, because  it  dicTnot  appear  that  said  Wig- 
ham ever  kept  or  filled  out  any  school  register, 
as  required  by  law,  or  any  rej^ter,  or  tliat  he 
ever  neld  a  certificate  from  the  school  visitors 
of  the  Town  of  Norwalk."  Theflnding  of  the 
court  is  substantially  as  this  reason  assumes. 
Obviously  there  was  no  evidence  on  the  subject 
either  way. 
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1  This  matter  is  in  the  pleadings  onlv  as  it  is 
I  involved  in  the  question  whether  the  defendant 
j  was  indebted  to  Wigham.  Upon  the  trial  of 
I  that  issue,  with  no  evidence  from  either  party 
j  as  to  the  reirister  and  certificate,  tbe  court 
1  might  well  find  an  indebtedness,  upon  the 
\  principle  that  it  win  be  presumed  that  the  law 
1  was  complied  with  until  the  contrary  appears. 
I  4.  The  fourth  reason  is  that  the  conn  erred 
.  "In  holding  that  the  salarv  of  said  Wigbam 
i  was  apportionable  or  divisible,  on  the  compul- 
sion of  said  Wigham  or  of  any  attaching  (^ed- 
itor." 

Tbe  vote  of  the  District  was,  "That  tbe 
District  employ  Mr.  H.  B.  Wigham  as  principal, 
at  the  same  salary  as  last  year." 

"Said  Wigham  accepted  the  office  of  em- 
ployment made  under  said  resolution.  No  ex- 
press contract  of  employment  other  than  that 
above  staled  was  prove<f." 

But  tbe  couri  found  as  follows  :  "Fromsaid 
resolution,  and  from  the  knowledge  of  the 
parties  of  the  manner  of  the  payment  of  the 
salary  during  the  previous  year,  and  from  the 
manner  of  tbe  payment  to  said  Wigham  during 
said  school  year  of  1888,  I  find  that  it  was  tbe 
intention  and  understanding  of  said  contracting 
parties  that  said  AVigbam  should  be  paid  ^iw 
a  month  for  the  ten  months  of  said  school  year 
of  188S,  and  that  tbe  same  should  be  paid  at 
tbe  end  of  each  of  said  months." 

This  finding  does  not  seem  to  be  inconsistent 
with  the  vote  of  the  District,  and  it  effectually 
disposes  of  the  question  of  apportionment. 

5.  The  next  reason  is  that  the  court  erred 
"In  holding  that  if  apportionable  at  all,  it 
could  be  apportioned  so  that  at  tbe  time  of  the 
attempted  attachments,  any  sum  was  due  or 
subject  to  attachment  beyond  the  amounts 
theretofore  paid  said  Wigbam." 

Under  this  reason  it  is  claimed  that  the  salary 
for  December  was  not  due  on  the  Slst  day  of 
the  month,  when  the  second  attacJiment  was 
served,  and  that  the  salary  for  February  w.is 
not  due  on  the  29th  of  that  month,  when  tbe 
third  attachment  was  served;  and  therefore, 
that  the  plaintiff  took  nothing  by  those  attach- 
ments. 

We  think  this  claim  is  untenable.  All  the 
service  that  Wigham  was  required  to  render 
during  those  months  had  been  rendered.  His 
salary  had  been  earned,  and  the  debt  existed. 
Whether  payable  then  or  afterwards  was  hn- 
material.  An  existing  debt  is  liable  to  allach- 
ment  although  it  may  not  be  presently  payable. 

6.  The  last  error  assigned  is  that  the  coun 
erred  "In  finding  the  material  facts  of  the  de- 
fendant's second  defense  true,  and  yet  render- 
ing judgment  for  the  plaintiff,  in  that  no  issue 
of  law  on  that  defense  was  raised  by  tbe  plead- 
ing." 

The  vital  point  in  this  defense  is  that  Wig- 
ham was  a  "public  officer."  It  ia  not  claimed 
that  the  other  facts  therein  stated,  without  this, 

constituted  any  defense.   The  court  found  in 
effect  that  the  allegation  was  not  true  in  law  or 
in  fact.   That  negatives  the  defense  and  the 
court  committed  no  error  in  so  deciding. 
There  i$  no  error  in  the  judgmeni  a^iealed 

In  this  opinion  tbeotheB-Judpacaiicarred. 
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George  H.  PERRY 
e. 

James  REYNOLDS  et  al. 

The  board  of  regtstration  of  a  town,  in 
deolfUajf  upon  the  qoAllfleatlma  of 
eleotor  acts  in  a  mtasi  judi<^  char- 
acter, and  public  pmicy  demands  that 
the  rale  whieh  exempts  indleiaJ  of- 
ficers from  personal  lutblUty  for  inia- 
takee  or  errors  of  judgment,  in  the  exer- 
cise of  their  judicial  functions,  applies 
as  well  to  boards  of  r^ftetration. 

(Nenr  Haven  Piled  February  6, 188S.) 

ACTION  a.(f8ln8t  the  memberB  of  the  board 
for  the  admission  of  electors,  consisting  of 
the  town  clerk,  and  the  selectmen  of  the  Town 
of  New  HaveD,  as  joiat  tortfeaaon  for  thdr  il- 
legal refusal  to  admit  the  plaintiff  as  a  voter. 
Chmplaint  inmiffldent. 
The  facts  are  stated  in  the  opinion. 
Mr.  Lynde  Harrison,  for  plaintifF; 
It  is  a  fundamental  principle  that  an  elector 
shall  not  be  deprived  of  bis  vote.   Cooley, ' 
Const.  Lim.  616. 

An  elector  is  entitled  to  a  civil  remedy  when- 
ever through  l^orance,  incapacity,  prejudice, 
negligence  or  vnllf uhiess  he  is  subjected  to  the 
lo68  of  his  vote.  Freeman  v.  Sdeetmen,  34  Conn.  ' 
415-Sandertr.  Getc'ieU,  76  Me.  168;  Kilkatn  v. 
Ward,  2  Mass.  286;  Qardner  v.  Ward,  2  Mass. 
244,  Tiote;  Lincoln  v.  Hapgood,  11  Mass.  850 ; 
Capen  v.  Fotter,  12  Pick.  485;  Qatety.  Meal,  28 
Pick.  806;  BktmAard  v.  Stearns,  S  Met.  298 ; 
JeffHm  T.  jlnfemjr,  11  Ohio,  372 ;  Jtfonroe  v. 
Coain$,  17  Ohio  St  065;  OmemUv.  Fittmer,  20 
Wis.  544;  Vanderpoa  v.  (ymrnhn,  58  Iowa, 
246. 

While  this  court  has  held  in  Freeman  v.  Se- 
lecimen,  tupra,  thnt  there  is  no  remedy  by  man- 
damuM  to  compel  the  board  to  admit  an  elector, 
it  suggested  that  the  duties  of  the  board  may 
not  be  judicial  in  tbe  strict  sense  of  the  word; 
and  while  they  ought  not  to  be  Interfered 
with  "so  long  as  they  act  fairly,"  the  court 
added:  "If  mey  act  wantonly  or  maliciously, 
they  may  be  liable  to  the  party  injured,  but 
not  in  this  form  of  proceeding.  Should  a  case 
arise  in  which  we  are  called  upon  to  decide 
any  or  all  of  these  questions,  we  should  not 
hesitate,  if  necessary,  to  differ  from  the  opin- 
ion of  the  board  tn  reKistratirai,  review  their 
proceedings,  or  direct  uem  how  to  decide  in 
any  given  case." 

The  power  to  "decide  on  thequaliUcationsof 
electors",  conferred  by  g  S,  art.  6,  of  the  Con- 
stitution, is  only  a  power  to  decide  subject  to 
the  rule  of  the  Constitution. 

There  can  be  no  iron  dad  rule  laid  down, 
that  the  intention  and  the  residence  can  only 
be  shown  by  particular  acts  of  the  party 
claiming  a  rraidence.  No  particular  acts  of  a 
party  can  be  said  to  contradict  conclusively  the 
alleged  intention  of  the  party,  unless  such  acts 
clearlv  show  that  the  allegea  intention  is  false. 
Tbe  aeclared  intention  should  always  prevail, 
unless  the  acts  of  the  party  or  tbe  nicts  in  the 
case  clearly  show  that  the  declared  intention 
cannot  be  true.  McCrary,  Elect,  88-41,  71 ; 
Oluue  V.  MiUer,  41  Pa.  St.  404;  MiOerv.  Thomp- 
toa,  1  Bart.  EL  Cas.  118;  FieopU  v.  Bblden,  28 
com. 
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CaL  124;  State  v.  Judge.  18  Ala.  806;  Lincoln  v. 
Hapgood,  II  Mass.  350. 

Whenever  a  question  is  raised  concerning 
the  legal  residence  of  the  party,  the  intention 
of  that  party  must  have  great  weight  in  deter- 
mining where  the  residence  is.  Clinton  v. 
WeMtbrook.  88  Conn.  18;  Qtant  v.  DaUiber,  11 
Conn.  238;  SaUm  v.  Lyme,  29  Conn.  60;  Cul- 
tefaApp.  48  Conn.  171;  Stifle  v.  Fre«t,  4  Har. 
(pel.)558i  MrDanieCt  Casr,  8  Pa.  L.  J.  810. 
Tke  Ventu,  8  Cranch.  278  (12  U.  S.  bk.,  8  L. 
ed.  561). 

Every  person  must  have  a  domicil  some- 
where. First  Nat.  Bank  v.  Saleom,  35  Conn. 
^,Abiiwi<m  V.  jr.  Bridgeicater,  23  Pick.  170. 

And  this  rule  applies  to  a  single  as  well  as 
to  a  married  man.  French  v.  Lightp,  9  Ind.  478. 

There  have  been  several  cases  raising;  the 
special  question  of  the  right  of  students  in  col- 
leges to  vote.  In  all  of  these  cases  the  most  un- 
portant  quesHcm  considered  by  the  courts 
seems  to  have  been  that  of  tbe  intention  of  the 
applicant,  and  subsidiary  to  this  question  have 
been  those  of  age,  support,  emancipation  from 
parents'  control,  and  mtention  after  gradua- 
[  tion.  In  this  particular  case  tbeevidence  sus- 
taining tbe  plamtiff's  intention  is  clear.  Put- 
nam V.  Johnson,  10  Mass.  488;  Farlee  v.  Rvnk, 
1  Bart.  £1.  Cas.  87;  Op.  of  Judges,  5  Met.  687; 
Cush.Elect.  Cas.  436;  ^ndlera  v.  GetcheU,  76 
I  Me.  158;  Vanderpoelv.  O'llanlon,  58  Iowa,  246; 
Cet6na  v.  Myers,  Elect.  Com,  47th  Congress. 

Messrs.  Townsend  and  Watrous.  for 
defendants,  Treat,  Feldman  and  Beecber: 

The  defendants.  Treat,  Feldman  and  Beecb- 
er, answer  that  they  voted  in  favor  of  his  ad- 
mission. To  this  answer  the  plaintiff  demurs. 
The  question  is  whether  they  can  be  held. 

They  are  not  so  liable  inaividually,  at  com- 
mon law,  unless  it  appears  that  they  acted  in 
concert,  or  contributed  to  the  wrong  by  advis- 
ing or  procuring  it  to  be  done,  or  by  ratifying 
it  when  done.  SHilliard,  Torts,  446;  Bard  v. 
FoAn,  26  Pa.  St  489;  Berry  v.  Fletcher,  1  DU. 
70. 

There  Is  no  rdatlon  of  principal  and  agent 
between  tbe  members  of  the  board.  The  in- 
dividual liability  of  each  depends  upon  his  In- 
dividual act.  If  one  votes  in  favor  of  an  il- 
legal measure  which  is  carried  out,  he  may  be 
liable  in  damages  therefor.  Unless  be  assents 
to  such  vote,  and  ifirOori,  if  he  expressly  dis- 
sents therefrom  he  cannot  be  so  held. 

The  defendants  are  not  liable  for  the  acta  of 
the  board  as  a  whole.  Devoss  v.  Gray,  22  Ohio 
8t.  159;  Talhnadge  v.  FishkiU  I.  Co.  4  Barb. 
389. 

In  conformity  with  the  rules  of  the  common 
law  on  this  subject,  our  statute  holds  only  tbe 
assenting  directors  liable  for  tbe  impairment  of 
the  capital  stock.  Pub.  Acts.  1880, 564. 

By  statute  ttie  town  clerk  and  selectmen  are. 
ev  constituted  a  board  for  the  admission 
of  electors.  Certain  additional  responsibili- 
ties are  imposed  upon  tbem  as  members  of  said 
board.  Tbe  statute  provides  for  the  individiial 
liability  of  such  officers  for  neglecting  the  per- 
formance of  their  duties.    R.  8.  1875,  519. 

And  this  court  has  declared  the  same  princi- 
ple, in  a  case  where  part  of  the  selectmen  of 
a  town  wrongfully  imposed  the  burden  of  the 
support  of  a  pauper  upon  the  plaintiff  town. 
StratfordT.  Sanfard.  9  q^^J^^^^OQle 
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If  tbe  principle  contended  for  by  the  plaint- 
iS  were  to  prevail  as  to  these  defendants,  a 
public  officer,  while  liable  to  be  fined  for  a  re- 
fusal to  act,  would  be  personally  liable  for  his 
proportiouate  share  of  all  damages  resulting 
from  the  wrongful  acts  of  bis  associates,  in 
which  he  did  not  participate,  to  which  be  did 
not  contribute  and  which  he  expressly  refused 
to  ratify. 

Cupentov,  J.,  deUTered  the  opbilon  of  the 
court: 

The  pUntiff  applied  to  the  board  of  registra- 
tion to  oe  admitted  an  elector.  The  boardneard 
the  eridence  as  to  his  qualifications,  and  re- 
fused to  admit  him;  ana  that  is  the  wrong 
complained  of,  for  which  this  suit  is  brouj^ht 
against  the  members  of  the  board.  A  maionty 
of  the  defendants  demurred  to  tbe  complaint, 
and  on  that  Issue  the  case  was  reserved  for  our 
advice.  The  question  relates  to  the  residence 
of  the  plaintiif. 

Upon  the  evidence  it  seems  clear  that  bis 
only  domicil  was  in  New  Haven,  and  that  he 
should  have  been  admitted.  If  that  was  the 
only  question  involved  in  the  case  the  demurrer 
shoulu  be  overruled;  but  the  question  is 
whether  the  defraidants,  acting  strictly  within 
their  Jurisdiction,  and  without  malice  or  willful 
disregard  of  their  duty  can  be  held  liable. 

Tbe  Constitution  prescribes  the  qualifications 
of  electors,  and  constitutes  the  selectmen  and 
town  clerk,  of  each  town  the  tribunal  to  decide 
on  those  qualifications.  In  doing  so  they  bear 
testimonv,  weigh  It  and  decide.  Thus  they 
act  judidudly.  They  are  gwui  Judicial  officers. 
Fy^man  T.  Sdectmtn  of  Sew  Haven,  84  Conn. 
415. 

The  genera]  rule  is  that  such  officers  are 
not  liable  for  errors  or  mistakes;  but  there  are 
exceptions.  In  Hassschusetts  it  is  held  that 
selectmen,  etc.,  areliable in  sudi  cases  without 
avering  or  proving  malice.  In  Lincoln  t.  Sdp- 
good,  11  Mass.  860,  ChitfJuatiee  Parker,  after 
stating  that  he  had  for  some  time  entertained 
a  different  opinion,  says  that  "However  hard 
such  an  action  may  be  against  sdectmen,  It  is 
essential  to  the  rights  oi  the  citizen  Oiat  It 
should  be  sustained." 

The  argument  is:  first,  that  the  citizen  has  no 
other  remedy;  second,  that  tbe  good  of  society, 
and  security  against  a  repetition  of  tbe  wrong, 
require  that  the  suffering  party  should  be  per- 
mitted to  resort  to  this  mode  of  relief;  third, 
that  a  man  may  be  otherwise  prevented,  for 
his  life,  from  exercising  a  constitutional  priv- 
ilege. In  Capen  v.  Fbster,  12  Pick.  485,  Shaw, 
C.  J.,  says;  "It  has  been  decided  upon  great 
considerations  of  public  policy  that  such  an  ac- 
tion may  be  sustaued," 

The  same  rule  prevails  in  Wisconsin  and 
Ohio.  OiBMpie  r.  ^mer,  20  Wis.  S44;  Jeff- 
ries v.  ATikeny,  11  Ohio,  373;  Monroe  v.  CoUint, 
17  Ohio  St.  665. 

In  the  Wisconsin  case,  however,  the  defend- 
ant wa8  merely  a  ministerial  officer. 

We  have  no  disposition  to  question  the  valid- 
ity or  strength  of  tbe  reasoning  in  those  caaefl, 
theoretically  considered.  It  ia  sufficient  to 
say  that  with  nearly  seventy  years  experience 
under  our  Constitution,  it  is  believed  that  the 
evils  apprehended  have  not  existed  to  any  con- 
siderable extent.  Indeed,  tt  is  believed  that  if 
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the  Massachusetts  rule  prevailed  bete,  the  rrih 
that  would  arise  from  Increased  litigation,  sub- 
jecting men,  who,  it  must  be  pn8aiiKd,ea- 
deavor  honestly  and  fairly  to  discharge  thebr 
official  duties,  to  annoyance  and  expense, 
would  be  greater  than  any  we  have  hitlitito 
experieucM.  Viewed  in  the  li^t  of  experi 
ence  we  cannot  regard  those  reasons  as  snfi- 
dent  to  induce  us  to  dqiart  firom  tbe  genod 
rule. 

For  two  thirds  of  a  century  our  lyitm  bss 
been  in  operUion,  and  we  are  not  awaze  that 
the  records  of  our  courts  show  any  cases  of 
this  description.  This  dreumstance.  thon^ 
not  in  itself  a  decisive  argument,  tends  strong- 
ly to  show  the  almost  universal  sense  of  the 
profession  during  that  time,  that  such  an  ac- 
tion cannot  be  nmintained. 

As  a  rule,  we  think,  the  duties  devcdving 
upon  boards  of  registration  are  feiriy  and  boiv- 
esUy  discharged.  Doubtless  h  occasioiiallT 
happens  that  a  man  entitled  to  vote  is  exdoo- 
ed,  or  one  not  entitled  to  vote  is  admitted; 
but  BO  far  as  such  cases  result  from  nustakes  it 
is  hard  to  subject  ^emembmof  the  boaid  to 
an  action. 

We  think  tt  not  poUtie  or  wise  to  expoK 
those  upon  whom  the  law  casts  the  burden  of 
ascertaining  the  qualifications  of  electors  to  tbe 
annoyance  of  private  suits  for  errors  in  jodg- 
ment.  If  they  act  wantonly  or  maliciiMisly, 
there  may  be  a  private  remedy;  but  that  is  not 
this  case,  as  there  is  no  allegation  of  ■wanton  or 
mahcious  conduct. 

We  think  that  the  general  rule  which  ex- 
empts judicial  officers  from  liability  should 
continue  to  i^ply  to  boards  of  registration,  so 
long  as  they  act  in  good  faith  and  within  their 
jurisdiction. 

The  Huperior  Court  ia  adtieed  that  the  eem- 
plaint  iai/Mvffi^mt. 

In  this  ofdnion  the  other  Judgea  ooncorrel 


Samuel  D.  NEWELL,  Appt., 

V. 

Newton  SMITH. 

A  settlement*  even  intended  to  cover  the 
whole  subject  matter,  can  be  corrected 
when  shown  to  have  been  made  under  a 
miatoke  of  both  parties  as  to  an  impor- 
tant faet 

(Sued  Deoembw  8,  lOBJ 

APPEAL  from  a  judflnent  of  the  Court  of 
Common  Pleas  for  Hartfwd  Oonn^  In  fa- 
vor of  defendant,  in  an  action  to  recover  the 
price  of  a  cow  sold  by  pl^tM  to  dflfendaot 
Neva  trial  ordered. 
The  facts  are  stated  in  the  opinitm. 
lieatra.  Newell  A  Jennin^a,  for  appeUanl: 
Among  the  essentials  of  a  contract  are:  agood 
and  suffident  cotudderation;  clear  and  explicit 
words  to  express  the  contract;  tbe  assent  ct 
both  contracting  parties.   1  Fara.  Cont  0; 
Mete.  Coot.  14,30. 

None  of  these  essentials  are  fulfilled  in  this 
case.  There  was  no  oonmd^tion.  Tbetrans- 
action  indiide(^  njf.^^«^^^^^tiir,no 
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trouble,  inconvenieiK^,  prejudice  or  loas  to  the  | 
d^radant.   Com.  Die.  AMBumptit,  B.  1;  Smith, 
Cont.  4th  Am.  ed.  166;  Homer  v.  Aal{ford,  8 
Bine.  827. 

Tnere  was  no  mutual  assent.  There  are  three 
lequisiteato  assent:  1.  It  should  be  nnitual. 
8.  It  should  be  without  restraint.  8.  It  should 
be  uodeistandiuglf  made,  without  error  or  mis- 
take. Hetc.  Cent.  80;  1  Pare.  Coot.  899  ;  M. 
A  N.  H.R.  R.  Co.  V.  Jcukton,  U  Conn.  517. 

It  was  not  the  dutv  of  the  plaintiff  to  make 
any  reserration  at  tbu  time  as  to  anything  con- 
ceming  his  daima  coveriog  the  contingency  of 
the  cow  "Elttina"  being  with  calf,  the  reason 
being  tibat  he  did  not  regard  it  a  final  settle- 
ment. If  the  defendant  ever  expected  to  claim 
the  transaction  a  settlement,  it  was  his  duty  to 
make  it  perfectly  clear  to  the  plaintiff.  The 
idea  of  its  being  a  settlement  entered  the  minds 
of  neither.  Under  these  circumstances  how 
could  there  have  been  that  mutual  assmt  which 
is  necessary  In  (Hder  to  ihake  a  contractt  Jm- 
nem  v.  Mi.  Eoft  Iron  Oo,  S8  He.  28. 

They  were  resting  under  a  mutual  mistake  of 
fact.  "The  cases  founded  on  mistake  seem  to 
rest  on  this  principle:  that  if  parties,  believing 
that  a  certain  state  of  things  exists,  come  to  an 
agreement  with  such  belief  for  its  basis,  on  dis- 
covering  their  mutual  error,  they  are  remitted 
to  Uiefr  original  rights,"  Mowatt  v.  Wright,  1 
Wend.  863,  citing  Gae  v.  Prmtiee,  8  Maule  & 
Sel.  844.  And  see,  Hammond  v.  Alien,  2  Sum- 
ner, U.  8.  C.  C.  888,  894:  8.  V.  11  Pet 
68  (86  U.  8.  bk.  9,  L.  ed.  688);  BanUl  v.ifitek- 
dt,  1  Story,  U.  8.  C.  C.  178  ;  Wheadon  v.  Olds, 
80  Wend.  176;  Baldmn  v.  Van  Deusen,  37  N. 
Y,  489;  Calkint  v.  Orimcotd,  11  Hun,  218;  Bob- 
ert$  T.  FUhcr,  48  N.  Y.  159,  168  ;  Canal  Bank 
Y.  Bank  of  Albany,  1  Hill,  287;  Bank  of  Com- 
merce V.  Union  Bank,  8  N.  Y.  280 ;  Kingston 
Bank  v.  Eltiaoe,  40  N.  Y.  895;  Duneanv.  Ber- 
lin, 11  Abb.  Pr.  N.  S.  116;  Union  Nat.  Bank  v. 
Sixth  Nat.  Bank  of  N.  F. ,  43  N.  Y.  452  ;  Wet- 
terlo  V.  DeWitt,  86  N.  Y.  840;  Martin  v.  McQn-- 
miek,  8  K.  .Y.  881;  Hadloek  t.  WiUiavM,  10 
Vt.  570. 

Mr.  F.  L.  Hun^rford,  for  appellee: 

Gnuk^r,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sold  the  defendant  a  Jersey 
cow  called  "Kittina"  and  a  Jersey  heifer  called 
"Colt's  heifer",  on  the  16th  of  October,  1888. 
For  the  cow  the  defendant  agreed  to  pay  $100, 
if  she  should  prove  to  be  with  calf;  but  if  she 
was  not  be  was  to  par  but  t40.  The  heifer  was 
honestly  represented  by  the  plaintiff  to  be  of  a 
certain  pedigree,  but  proved  to  be  of  less  pure 
blood,  and  the  defendant  claimed  $50  damages, 
which  the  plaintiff  admitted  that  he  was  enti- 
tled to;  and  on  the  16th  of  April,  1884,  the  par- 
ties met  and  agreed  Uiattbe  $50  should  be  paid 
by  turning  in  the  cow  Kittina  at  $40  and  pay- 
ing $10  In  cash,  which  sum  the  plaintiff  then 
paid  to  the  defendant. 

At  this  time  both  parties  were  satisfied  that 
the  cow  was  not  with  calf,  and  that,  therefore, 
under  the  original  contract  the  plaintiff  was  en- 
titled to  only  $40  for  her,  and  in  making  the 
settlement  both  parties  acted  on  that  belief.  It 
poved,  however,  that  she  was  with  calf,  and 
aad  been  at  the  time  she  was  sold,  as  she  had  a 
cilf  on  the  18di  of  the  following  Jane. 
notes. 
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I  The  defendant  claims  that  the  settlement  waa 
a  full  and  final  one  of  the  whole  matter  of  the 
purchase,  and  that  the  plaintiff  is  not  entitled 
to  the  $60  additional  which  he  was  to  have  had 
by  the  original  contract  if  the  cow  was  then 
with  calf.  The  plaintiff  claims  that  the  settle- 
ment was  made  under  a  mutual  mistake  as  to 
the  condition  of  the  cow,  and  that  he  may  now 
fall  back  on  the  original  contract  and  recover 
the  $60. 

It  is  clear  that  the  settlement  was  merely  of 
the  $50  damages  claimed  by  the  defendant,  and 
assented  to  %  the  plaintiff,  for  the  failure  in 
pedigree  of  the  hdfer.  In  paying  that  $50  the 
cow  Kittina  was  turned  in  at  the  price  which 
by  the  original  contract  the  plaintiff  supposed 
he  was  bound  to  accept,  and  which  the  d^end- 
aut  supposed  was  all  that  by  the  contract  he 
was  bound  to  pay.  The  case  does  not  stand 
differently  from  what  it  would  if  the  defend- 
ant had  paid  the  plaintiff  the  $40  in  cash,  un- 
der the,  mistake  of  both  parties  as  to  the  cow's 
condition.  As  soon  as  the  mistake  was  discov- 
ered the  defendant  would  be  bound  to  correct 
it,  by  paying  the  remaining  $60.  If  the  settle- 
ment had  been  in  writing  and  made  in  terms 
to  cover  the  whole  matter,  yet,  being  made  un- 
der a  mistake  of  both  parties  as  to  an  impor- 
tant fact,  it  could  have  been  corrected. 

The  plaintiff  is  clearly  entitled  to  recover  &e 
$60  remaining  unpa^  for  the  cow. 

There  it  error  in  thejw^/ment,  and  a  new  hitU 
it  ordered. 

In  this  opinion  the  other  Judges  concurred. 


Frank  G.  FOWLER 
William  H.  UALLORY  et  al. 

1.  A  contract  Msiflrnlnfl',  for  one  year, 
certain  letters  patent  owned  by  the  a«- 
signor,  for  the  purpose  of  beine  aold 
by  assignee  together  with  other  Tettem 
patent  owned  oy  the  emignee^  all  the 
patents  relating  to  the  same  subject 
matter  and  each  adding  to  the  value  of 
the  others,  construed  as  pooling  the 
properties  and  as  meaning  that  one  or 
more  of  the  patents  might  oe  disposed 
of,  ^ter  reaaonable  exertions  to  dispose 
of  them  together  and  that  eaflh  partj- 
had  a  right  to  shave  In  the  proceeds 
of  all  the  sales  that  might  be  made  of 
any  or  all  the  patents. 

2.  Hence,  the  assignee  having  succeeded 
in  disposing  only  of  the  patents  origi- 
nally owned  by  hini,but  not  of  assignor's 
patent,  the  assignor  is  entitled  to  his 
proportionate^  share  of  the  money 
received  therefor,  on  the  terms  pre- 
scribed by  the  contract 

8.  The  fact  that  the  contract  provided  for 
the  return  to  the  assignor  of  his  letters 
patent,  in  case  t^e  assignee  failed  to  dis- 
pose thereof,  does  not  render  thetrana- 
action  one  of  baihDent  only. 

4.  The  assignor  not  having  warranted  the 
validity  of  his  patent  while  negotiating 
thecontract,  ihe  fact  tliat  it  submgiiaitly 
proved  to  have  been  piidcdiktdai^ue 
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prior  patent  did  not  work  a  failure 
of  consideration  on  the  part  of  the 
assiKnor,  the  defect  being  in  the  asBign- 
or's  letters  patent  only  and  not  inherent 
in  his  device. 

fFUedH8rcb.l8a&) 

RESERVED  by  the  Superior  Court  for  Fair- 
field County.  Jn^gment  for  jAatntiff. 
Action  of  covenaDt,  to  recover  the  amount 
due  for  alleged  breactaea  of  the  conditions  of  a 
bond  given  by  defendants  to  secure  the  per- 
formance on  their  part  of  the  provisions  of  an 
agreement  by  which  the  plaintiif  assigned  cer- 
tain letters  [Httent  to  the  defendants,  to  enable 
the  latter  to  dispose  of  the  same  for  their  mut- 
ual benefit. 

The  terms  of  the  agreement  and  the  facts  of 
the  case  are  stated  In  the  opinion. 

Mmr».  S.  Fessenden  and  F.Xi.  Holt,  for 
plaintiff: 

Where  a  vendee  has  the  power  by  examina- 
tion to  ascertain  as  fully  as  the  vendor  himself 
can,  the  full  Itnowledge  of  the  quality  and 
merchantable  value  of  a  chattel,  there  being 
no  fraud  or  misrepresentation  on  the  part  of 
the  vehdor,  and  the  pundiase  results  in  a  total 
loss,  that  loss  must  fall  uptm  the  vendee.  This 
is  especially  so  in  regard  to  patents,  provided 
there  is  no  written  guarantee  m  the  assignment 
set  forth  or  unless  the  assignor  knows  at  the 
time  of  making  the  assignment  that  the  patent 
is  invalid.  This  is  the  settled  law  of  England, 
the  authorities  and  decisions  being  uniform, 
clear  and  decisive.  1  Chit.  Cont.  last  ed.  ^  626, 
and  cases  cited;  2  Add.Cont.g^  316, 65d,and  cas- 
es cited;  Ibytorv.  Hare,  Bos.  &  Pul.,  N.  R. 
260;  CuUerv.  Bower,  11  Q.  B.  978;  Cherry  v.  He- 
ming,  2  Exch.  557,  W.  H.  &G.  vol.  2;  La  ires  V. 
Purser,  6  El.  &  B.  931,  88  Eng.  C.  L.  931  ; 
Smith  V.  Neak,  2  C.  B.  N.  8.  67-89,  Eng.  0. 
L.  67;  Haa  v.  OtMidfr,  2  G.  R.  N.  S.  22,  89 
Eng.  Com.  32;  affd.  on  app.  Id.  S8;  Smith 
T.  Boott,  95  Eng.  C.  L.  R.  6  C.  B.  N.  8.  771. 

Curtis  on  Patents,  ed.  1867,  188. 184,  thus 
refers  to  the  rule  in  England :  "  As  against 
the  assignor  himself  an  assignment  vests  a 
«>od  title  of  a  patent  in  the  assignee,  from  the 
■Rme  of  its  execution.  »  •  •  may 
now  pass  to  the  consideration  of  the  relations 
which  an  assignment  of  a  patent  establishes 
between  the  aa^gnor  and  the  assignee,  assuming 
It  to  have  all  the  requisites  of  an  assignment,  as 
well  as  the  nature  and  extent  of  the  interest 
wliich  it  possesses.  And  in  the  Urst  place,  it 
has  been  held  in  England,  that  a  mere  naked 
aasignment  of  atx  interest  in  a  patent  does  not 
import  a  warranty  by  the  assignor  of  the 
vaUdity  f>f  the  patent.  A  mere  assignment 
'Without  words  which  Imply  an  undertaking 
that  the  patent  is  valid,  in  to  be  regarded  as  a 
sale  of  an  ascertained  cliattel,  viz.:  patent 
issued  in  respect  to  the  validity  of  which  the 
parties  have  an  eoual  opportunity  to  inform 
themselves;  and,  therefore,  in  an  action  for  a 
breach  of  such  contract,  brought  by  the  assignor 
against  the  assignee,  the  piecing  lum  eoiieettit 
puts  in  issue  the  granting  of  t£e  patent,  and 
not  its  novelty  or  utility." 

The  American  authorities  and  dedsiona  fully 
sustain  this  position:   "It  is  a  perfectly  weU 


{  settled  rule  that  if  a  benefit  accrues  tohim  who 
\  makes  the  promise,  or  if  any  loss  or  disadvan- 
tage accrues  to  liim  to  whom  it  is  made  and 
accrues  at  the  request  or  on  the  modon  of  the 
promisor,  although  without  benefit  to  the 
promisor,  in  either  case  Uie  considenitioa  is 
sulBcicnt  to  sustain  ataum'pnt.  1  Pars.  Cont 
5th  ed.  431,  445,  and  cases  cited ;  Curt.  Pat. 
§  184,  and  cases  cited;  Simonds,  Pat  L.  91; 
Walker,  Pat.  g  288;  HiaU  v.  Twomey,  1  Dev. 
ifeB.  EaCas.  (N.  C.)  315  ;  Cantler  v.  Ealon,  3 
Jones,  Eq.  Cas.M.  499;  ThomaaY.  QmtUata,^ 
Duer,  80;  Joim  v.  WiUimantie  Go.  88  Conn.  486l 
Letters  patent  are  prima  fade  evidence  of 
their  own  entire  validity.  The  burden  of  ]xoof 
that  the  Clark  patent  was  invalid  resta  upon 
the  defendants  m  this  case.  Mintar  v.  WeBt, 
Web.  Pat.  129 :  Curt.  Pat.  §  471,  ed.  1S67; 
Walker,  Pat.'  g§  76,  85.  491 ;  PitU  v.  Baa,  2 
Bhitchf .  229. 

The  finding  of  the  committee  showa  that  the 
difference  in  the  results  accomplished  by  the 
Clark  and  the  Moodie  patents  are  not  (uffer- 
ences  in  degree,  but  that  the  Clark  device 
enables  that  to  be  done  which  with  the  Moodie 
device  cannot  be  done  at  all,  and  that  the  re- 
sult so  accomplidied  la  a  result  of  great  practi- 
cal utili^. 

This  now  and  addidmial  result  is  effected  bv 
a  new  and  additional  device,  to  wit:  ttie  "grad- 
uation and  numberii^'  of  the  Clark  device; 
which  graduation  aQonumberingarenotftound 

in  the  Moodie  device. 

Hence,  then,  we  have  a  new  device,  and  a 
new  and  valuable  result  from  it  These  two 
features  can  not  occur  together  except  as  the 
product  of  invention. 

Whenever  a  change  of  device  is  new  and 
accomplishes  beneficial  results,  courts  lotk 
with  favor  upon  it.  The  law  in  such  cases  has 
DO  nice  stanoard  by  which  to  gauge  the  degree 
of  mental  power  or  inventive  genius  brou^t 
into  play  in  originating  the  new  device.  Midaie- 
ton  Tool  Go.  V.  Judd,  3  Fish.  141,  cited  in  Mer- 
win  on  Patentability  of  Inventions,  47S;  Cuit 
Pat.  34,  36,  39;  Clark,  FtU.  Steam  d  Ffn 
B^.  Co.  V.  GopOand.  3  Fish.  231;  also,  Moffie 
Ruffle  Co.  V.  Dougla*.  2  Fish.  330;  Iaw,  Am. 
Dig.  .  d.  1868,  §  423.  §  87 ;  p.  181,  §§  8,  4 ;  p. 
182.  9.  14,  15  ;  p.  183,  §g  22,  34,  25,  28,  29 ; 
p.  184,  S  43:  p.  185,  S  51  ;  p.  309,  20.  21.  p. 
811,  g  40;  Gonaol.  Safety  Vo^tw  Co.  v.  Crotby 
Steam  Gauge  V.  Go.  (118  U.  S.  157,  bk.  38,  L. 
ed.  989);  80  Fat.  Off.  Gas.  991;  Btmitom  r.  Baa, 
2  H.  Bl.  487;  Huddart  v.  CMmakaw.  Dair.  Pst 
Gas.  267.  ffiU  v.  Thompton,  1  Web.  Pat.  Gas. 
237;  Brunton  v.  Hrmke*,  4  Bam.  &  AM. 
550;  Carpenter  v.  StniVi,  1  Web.  Pat  Caa.  588: 
Liater  v.  Leather,  8  El.  &  B.  1004;  affirmed  in 
Exchequer  Chamber,/d.l081  xFomcM  v.Boalock. 
12  Weekly  Rep.  725. 

Buperior  utilitv  is  an  evidence  that  some  new 
prinaple  or  mechanical  power  or  new  mode  of 
operation  producing  a  new  kind  of  result  has 
been  introduced,  but  this  utility  must  be  de- 
rived from  the  changra  introduced,  not  from 
the  use  of  better  material  or  skill  or  care  in  the 
manufacture.  Many  v.  Sizer,  1  Pish,  Pst.  Cas. 
17;  Bangerfleld  v.  Janeg.  18  L.  T.  Rep  X.  8. 
143. 

Invention,  fai  Ux  aenm  of  the  patent  law,  is 
the  finding  out,  CMiUivingt  devinnr  or  creat- 
ing by  an  open^|tftj94j®s©gli@inethiog 
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new  and  useful  wblch  did  not  exist  before. 
RaMtmi  V.  Mayor  of  N.  Y.  1  Fiah.  853. 

An  idea  of  itself  is  not  patentable,  but  a  new 
device  by  which  it  may  be  made  practically  use- 
ful is.  The  idea  of  this  patentee  was  a  good 
one,  but  his  device  to  give  it  effect,  although 
usefol  was  not  new;  consequently  lie  took  noUi- 
ing  by  his  patent.  20  Wall.  4^  (87  U.  S.  bk. 
22,L.ed.410).  ^.■a.AseK,  Nat.  FeaUter  Duiter  Co. 
T.  Dearborn  Da^  Co.,  24  Pat.  Off.  Oaz.  497; 
Gottfried  V.  Oreaeent  Browiatg  Co.  S3  Pat.  Off. 
Gaz.  497. 

^mn.  Edward  W.  Sejnnowr  and  John 
S.  B«»ch,  for  defendants: 

The  law  applicable  to  contracts  of  this  gener- 
Blcharacter  is  settled  beyond  dispute.  Rmsy 
be  thus  condensed: 

If  a  person  promises  absolutely,  without  ex- 
ception or  qualification,  that  a  certain  thing 
tball  be  done  by  a  given  time,  or  that  a  certain 
sveot  shall  take  place,  and  the  thing  to  be  done 
or  event  is  neither  impossible  nor  tuUawfut  at 
ibe  time  of  the  pnmuse,  he  is  bound  by  his 
promise  and  must  perform  it  or  pay  damages 
for  not  doing  so.  See,  School  Dist.  v.  Dauehy, 
iaConn.  580;  Wdla  v.  Calnan,  107  Mass.  514; 
Tkxter  v.  Norton.  47  N.  Y.  63;  Mainey.  BuUer, 
130  Mass.  196;  Walker  v.  Tucker,  70  lU.  537; 
Slepiietu  v.  Webb.  7  Car.  &  P.  60;  3  Purs.  Cont. 
)57:  Benj.  Sales,  ^  424. 

The  defendants  would  not  be  liable,  even  if 
tbe  contract  punwrted  to  impose  an  absolute 
)bligatk»n  on  MiUIoit  to  sell  the  Clark  patent 
ind  to  pay  the  plalntuf  on  such  sale  9B,000. 

First  The  parties  to  the  contract  contem- 
plated the  existence  of  the  thing  about  which 
bey  were  contracting,  and  if  it  did  not  exist 
he  contract  had  no  vididity. 

The  existence  of  the  thing  to  be  sold,  or  the 
lubject  matter  of  the  contract,  is  essential  to 
be  validity  of  tbe  contract  Terrp  v.  Bi$aeU, 
!6  Conn.  81. 

If  there  had  been  an  absolute  sale  of  this 
)3teQt  by  Fowler  to  Mallory,  and  Mallory  had 
^ven  his  promissory  note  therefor,  for  the  sum 
)f  (9,000,  payable  in  one  year  after  tbe  date  of 
ale,  and  it  should  turn  out  that  the  thing  sold 
vas  at  the  date  of  sale  a  vdd  patent,  there 
ould  be  no  recovery  on  the  note.  See,  Orosa 
.  Huntlff,  13  Wend.  387;  Bead  v.  Stevent,  19 
Vend.  418;  NasA  v.  ImU,  102  Mass.  62;  Haiioio 
.  Putiiam,  124  Mass.  558;  Wood  v.  Sheldon,  18 
^"^nxim,  421;  86  Am.  Rep.  526;  Johnmn  v. 
■UUimantic  Co.  38  Conn.  442. 

The  English  courts  in  some  of  the  coses  cited 
Y  the  pluntiff,  and  notably  in  UaUv.  Gonder, 

O.  B.  N.  S..  as,  look  at  the  patent  itself  as 
be  thing  sold,  and  apply  the  well  established 
ule  of  law  that  on  the  sale  of  a  known  ascer- 
lined  article  there  is  no  implied  warranty  of 
«  quality. 

Upon  the  conceded  facts,  the  Clark  patent  is 
nid  under  the  patent  law  of  Great  Britain,  as 
niformly  construed  by  its  highest  courts, 
liat  part  of  the  alleged  invoitioD  which  relates 
)  the  dial  plate  being  confessedly  old,  the  entire 
Btent  is  void,  even  although  the  figures  upon 

constituted  a  patentable  novelty.  "  If  it  ap- 
ears  that  any  part  of  the  invention  which  is 
laimed  as  an  improvement  is  not  so,  the  pa- 
win  be  void,  as  the  Crown  is  deceived  in 
be  grant"  A^iew,  Law  and  Practice  of  Pa- 
loita  and  Inventions,  61,  and  cases  dted;  Ter- 


rell,  Patents  (1884)  p.  47  and  cases  cited;  6.  E. 
C.  L.  518;  Brunton  v.  Hcmket,  4  Bam.  &  Aid. 
541. 

It  is  the  accepted  law  of  bailment  that  where 
one  deUva*s  to  another  any  specific  thing  under 
an  agreement,  absolute  or  conditional,  that  the 
idennoal  thing  shall  or  may  be  restored,  then  it 
is  a  bailment  and  the  risk  of  the  property  is  ex- 
clusively witii  the  bailor,  unless  the  bailee  is 
guilty  of  some  wrong  or  has  assumed  the  obli- 
gation of  an  insurer.  Edw,  Bail.  167;  Story, 
Bail.  §S  86,  87;  Bulkley  v.  AndrffU)g,  39  Conn. 
70;  CoaifvU  v.  Smith,  8  Ind.  530;  Miltonv.  Sal- 
i^rtf,  13  Johns.  311;  Norton  v.  Woodruff,  3 
N.  Y.  158;  Barker  v.  Bobertt,  8  Onenl.  101. 

Ftaintiff'$  brief  in  reply. 

This  was  not  a  bailment,  nor  do  any  of  the 
decisions  cited  by  the  defendants  sustain  their 
claim  that  it  is.  This  case  differs  from  all  the 
authorities  cited  by  the  defendants,  in  that,  in 
every  one  of  those  cases,  the  title  to  the  chat- 
tels m  question  did  not  pass  out  of  the  owner, 
and  the  parties  thus  were  found,  upon  the  i^ree- 
ments  entered  into  between  them,  to  have  had 
in  contemplation  a  bailment,  and  not  a  sale. 
Schoul.  Bailm.  56;  Story,  Bailm.  ^§  871,  415; 
Edw.  Bailm.  ^415;  Chaeev.  Washbtim,!  Ohio 
St  244;  Hurd-v,  Weet,  7  Cow.  752;  Crockery. 
GuUifer,  44  Me.  401;  Mar^  r.Wiekkam,  14 
Johns.  167. 

Our  statute.  Gen.  Stat.  444,  g  1.  providing 
that  in  actions  on  penal  bonds  containing  con- 
ditions which  have  been  broken,  such  damages 
only  shall  be  awarded  as  are  equitably  due,  and 
jud!gment  shall  not  be  rendered  for  the  whole 
penalty,  unless  it  appears  to  be  due,  etc. ,  which 
the  defendants  invoKe,  cannot  aid  them  upon 
the  ground  claimed  in  their  supplemental  bnef, 
for  the  reason  that,  if  the  defendants  failed  to 
carry  out  their  contract,  and  sold  the  Hughes 
and  Newton  patents  for  the  amount  stated  in 
the  record,  the  sum  due  us  by  the  terms  of  the 
contract  is  equitably  due,  and  the  damages,  to 
which  we  are  in  eqmty  entitled ,  for  the  breaches 
of  tbe  bond,  ore  fixed  and  ascertained  by  tbe 
contract  made  and  entered  into  between  the 
TOurties  at  the  time  said  contract  was  made. 
£ggle&  Dam.  ^  642;  1  Buth.  Dam.  476,  ^  6; 
pp.479,  481,491;  Wood's Mayne,  Dam.  §^  158, 
159, 162,  164,  170;  Oramlli  v.  Lmoden,  11  Ohio 
St.  349;  Bagley  v.  Peddie,  16  N.  Y.  469;  Spring- 
dale  Cem.  Ajseo.  v.  Smith,  34  111.  480;  Pierre  v. 
B'tUler,  8  Mass.  223;  Holmet  v.  Holme$,  12  Barb. 
187;  AMttfff  V.  Weldon,  2  Bos.  &  P.  9i»\J)akin 
v.  Wiltianu,  17  Wend.  447. 

Additional  brief  for  dtfendanU. 

The  claim  ftf  the  plaintiff  to  recover  In  this 
action  an  amount  less  than  $15,000,  such 
amount  being  based  upon  what  he  claims  he 
would  be  entitled  to  recover  of  Wm.  H.  Mal- 
lory in  a  suit  upon  the  original  contract,  is  en- 
tirely inconsistent  with  any  claim  of  liquidated 
dainages  as  affecting  the  penal  character  of  the 
bond.  It  Is  a  well  reoo^pized  rule  of  law  that 
where  a  smaller  amount  is  secured  by  an  under* 
taking  to  pay  a  larger,  in  case  of  nonfulfill- 
ment of  conditions,  the  sum  so  agreed  to  be 
paid  must  always  be  considered  as  a  penalty 
and  not  as  liquidated  damages.  Astley  v. 
Weldon,  2  Bos.  &  P.  354;  Beynoldav.  Bridge,  6 
El.  &.  B.  52ti;  Thoroughgood  v.  Wallitr,  2  Jones 
(N.  O.)  L.  10;  Moore  v.  Fiatte  Co.  8  Ma  467;  i 
LordY.  6adtfi£»,9Iowa,285:[l#iMf^vI»9-(di^^ 
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Park,  C7t.  J.,  delivered  the  opinion  of  the 
court: 

This  case  depends  upon  the  construction  that 
should  be  given  to  the  following  contract,  en- 
tered into  between  the  plaintiff  and  the  defend- 
But  Mallory. 

"  This  agreement  made  and  entered  into  this 
22d  day  of  April,  1878,  by  and  between  Frank 
G.  Powler.of  Bridgeport,  Fairfield  County, 
Connecticut,  of  the  fii-st  part,  and  William  H. 
Mallory  of  said  town,  coimty  and  State,  of  the 
second  part,  witnesseth:  the  said  Frank  Q. 
Fowler  for  and  oq  aiccount  of  consideratioDS 
hereinafter  mentioned,  and  at  the  special  re- 
quest of  said  William  H.  Mallory,  agrees  to 
assign,  transfer  and  deliver  to  the  American 
Propeller  Co. ,  a  certain  letters  patent  for  an  im- 
provement in  steering  propellers,  numbered 
198S,  and  granted  bv  authority  of  the  Kingdom 
of  Great  Britain  ana  Ireland,  to  William  Clark 
in  said  letters  patent  mentioned,  and  dated  May 
11, 1876,  as  will  appear,  and  dulv  assigned  to 
said  Frank  Q.  Fowler  by  sdd  Wm.  C&rk.  on 
the  4th  day  of  October,  1876,  as  will  appear 
said  assignment  duly  executed  and  delivered. 
The  said  Frank  G.  Fowler  is  to  assign  and  de- 
liver said  letters  patent  to  the  said  American 
Pn^ller  Co.  at  the  request  of  said  William  H. 
MaUoiy,  upon  the  following  terms,  and  for  the 
punmses  hereinafter  mentioned,  to  wit:  to  be 
sold,  assigned  and  transferred  to  any  parties  in 
Great  Britain  or  elsewhne,  together  with  all 
the  rights,  privileges,  grants  and  conditions 
therein  contained,  for  such  a  sum  of  money  as 
the  said  American  Propeller  Co.  shall  deem  ad- 
visable. Such  sale,  leasing  or  grant  is  to  be 
made  1^  the  American  Propeller  C!o.  and  com- 
pleted on  or  before  the  Sdd  of  Ai^,  1879,  and 
not  thereafter.  The  said  letters  pirtent  are  to 
be  sold  or  leased  with  and  in  connection  with 
certain  other  tetta^  patent,  to  wit:  a  letters 
patent  granted  to  Alfred  Vincent  Newton,  of 
66  Chancery  Lane,  dated  July  4,  1867,  and 
numbered  1968;  a  letters  patent  granted  to  Ed- 
ward Thomas  Hughes,  of  28  Cuancerv  Lane, 
dated  July  1,  1874,  and  numbered  2277,  and 
now  owned  by  said  American  Propellor  Co., 
and  the  said  letters  patent  so  owned  by  the  said 
American  Propeller  Co.,  and  dated  and  num- 
bered as  aforesaid,  are  to  be  sold  with  theabove 
patent  numbered  1989  and  dated  as  aforesaid 
and  all  sold  together.  And  in  case  said  letters 
patent  are  so  sold,  leased  or  disposed  of  aX  any 
price  within  the  time  aforesaid,  then  the  said 
Mallory,  his  heirs,  executors,  administrators  or 
assdgns,  are  to  pay  to  the  said  Fowler,  his  ex- 
ecutors, administrators,  heirs  or  assigns,  the 
sum  of  $8,000,  within  six  months  after  the  date 
of  such  dispoud  or  sale.  And  in  case  the  afore- 
said letters  patent,  meaning  either  or  all  the 
said  patents,  shall  be  diepcued  of  for  a  greater 
sum  than  $80,000.  then  the  said  Malloiy,  his 
heirs,  executors,  administrators  or  asstgns,  are 
to  pay  to  the  said  Fowler,  his  heirs,  executors, 
administrators  or  assigns,  at  the  rate  of  10  per 
cent,  or  $10  for  every  $100  over  and  above  the 
said  $80,000,  till  the  amount  of  such  sales 
reaches  the  sum  of  $150,000,  beyond  which 
sum  of  $150,000  sales,  the  said  F.  O.  Fowler  is 
to  receive  nothing,  or  no  further  percentage. 
In  case  no  disponton  of  said  letters  patent 
hereinbef<»re  mentioned  rad  referred  to  shall  be 
made  within  the  time  aforesaid,  then  the  said 
100 


Wm.  H.  Malloiy,  his  heirs,  executors,  admia- 
istrators  or  assigns,  shall  reassign  or  cause  to 
be  reassigned  the  said  letters  patent  numbered 
1989,  to  the  said  Fowler,  his  heirs,  execntos, 
administrators  or  assigns,  and  restore  the  same 
fully  and  without  loss  or  resoration  within 
three  days  from  the  expiration  of  this  contnct 

The  said  F.  G.  Fowler  is  not  to  be  made  uy 
loss,  cost  or  damage  for  or  on  account  of  this 
agreement;  and  the  aforesaid  10  per  cent,  or 
$100  for  each  $1,000  of  sales  as  aforesaid,  sie 
to  be  rated  upon  gross  sales,  and  the  said  Wm. 
H.  Malloiy  is  to  cause  to  be  rendered  to  the 
said  Fowler  a  correct  statement  from  said  Am- 
erican Propellor  Co.,  and  sworn  to  the 
president  thereof  before  proper  authority,  of 
all  sales  wherein  the  above  per  cent  is  to  be 
computed,  when  the  same  shall  be  required  by 
the  said  Fowler." 

The  plaintiff  performed  his  part  of  the  con- 
tract, and  the  defendant  HaUoiy  went  to  En- 

gland,  taking  with  him  the  two  letters  patent 
elonging  to  the  American  Propeller  Ok,  de- 
scribed in  the  contract,  and  the  letters  patent 
belonging  to  the  plaintW,  to  perform  his  part 
of  the  contract. 

He  was  duly  authorized  by  the  Americu 
Propeller  Co.  to  do  all  that  he  oad  undertaken 
to  do  in  the  contract;  and  no  complaint  is  mkb 
regarding  his  efforts  to  sell  all  three  of  the  let- 
ters patent  together,  as  the  contract  required, 
if  it  could  reasonably  be  done. 

But  the  case  finds  that  it  was  impossible  for 
the  defendant  Mallory  to  sell  the  letters  patent 
belonging  to  the  plaintiff,  owing  to  the  fact, 
that  in  tne  year  1868  letters  patent  had  been 
granted  to  one  Hoodie,  under  the  authority  of 
the  Kingdom  of  Great  Britain  and  Ireland, 
whidi  anticipated  the  plaintiff's  letters  patent 
to  a  great  extent;  still,  the  case  finds  tint  the- 
results  produced  by  the  two  letters  patoit  were 
so  far  in  favor  of  the  pUdntiffs,  that  the  eicen 
rendered  his  liters  patent  "of  great  {oactical 
utility." 

The  defendant  Mallory  sold  the  two  let- 
ters patent,  belonging  to  the  American  Pro- 
peller Co.,  together  with  a  steam  launcli,  be- 
longing to  the  same  company,  for  the  sum  of 
£22,000  steriing;of  which  amount  £10,000  wu 
to  be  paid  in  cash,  and  the  remainder  in  the 
paid  up  stock  of  the  Mallory  Propeller  Co. 
limited.  The  case  finds,  that  only  $8,6%  i5, 
were  received  in  cash,  on  account  of  the  two 
letters  patent,  and  the  stock  of  the  company, 
although  paid  and  recdved,  resulted  in  being  oi 
no  iotnnsic  value. 

The  defendant  Mallory  tendered  to  the 
plaintiff  a  retrensferof  his  letters  patent  within 
the  time  specified  in  the  contract,  but  the 
plaintiff  refused  to  accept  the  same.  The  case 
further  finds  that  neither  the  pl^ntifl  nor  the 
d^endants  bad  any  knowledge  of  the  Moodie 
letters  patent  at  tiie  time<rf  the  executioD  ttf 
the  rontract,  or  at  any  time  before  the  jdefend- 
ant  Mallory  was  told  of  its  existence,  while 
endeavoring  to  sell  the  tetteis  patent  as  al- 
ready stated. 

The  plaintiff  made  no  fraudulent  representa- 
tions to  either  of  the  defendants,  conceraiog 
the  value,  utilily,  novelty  or  validly  of  ta 
letters  pirient  at  any  time ;  and.  during  the  nego- 
tiations which  ended  in^tlie  contatci,  the  de- 
fendant Mal^zg»l^(&0|@gW  to  under- 
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stand  that  he  did  not  ask  him  to  warraot  or 
ffuarauty  the  validity  of  his  letters  patent,  and 
-did  not  expect  him  to  do  it,  but  desired  the 
idaintifl  to  obtain  the  opinion  of  a  certain  pti- 
ient  lawyer  of  New  York,  regarding  its  utility 
and  vBliaity;  which  o{^ou  was  obtained  \^ 
the  plaintiff  and  given  to  the  defendant  shcnt- 
]y  before  the  execution  of  Uie  contract. 

The  case  further  finds  that  the  phiintiff 
made  no  express  warranty  of  the  value,  utility, 
novels  or  validity  of  his  liters  patent,  to  either 
■of  the  defendants,  at  anv  time,  uoiess  such 
warranty  can  be  inferred  from  the  faots  stated. 

These  are  the  principal  ttucta  of  tlw  case,  and 
the  question  is:  do  they  constitute  a  cause  of  ac- 
tion against  the  defendants? 

In  giving  a  construction  to  the  contract, 
which  is  the  basis  of  this  suit,  we  are  to  look  at 
it  as  it  appeared  to  tlie  parties  when  they  exe- 
cuted  the  same. 

Here  were  three  letterapatent,  two  of  them 
owned  by  the  American  Propeller  Co.,  and  one 
by  the  plaintiff,  all  relating  to  the  same  subject 
matter,  the  stewing  of  steam  propellers. 

The  company's  letters  patent  contained  de- 
scriptions and  plans  of  aU  the  necessary  pia- 
chinery  and  appliances  for  the  purpose,  and 
the  plaintiff's  contained  the  mode  for  settkig 
the  machinery  instantly  and  im>periy  in  mo- 
tion as  the  exigencies  of  the  case  in  steering 
such  veesels,  from  time  to  time  require.  Oft- 
entimes a  moment's  delay  in  giving  the  proper 
direction  to  the  vessel  jeopardizes  its  saiety  if 
it  does  not  oocasion  its  destruction. 

These  three  devices  seem  peculiarly  adapted 
to  each  other  and  necessary  to  make  up  one 
perfect  system  of  steering  propellers.  A  vessel 
that  had  the  company's  devices  would  be  in 
great  need  of  the  puintlfl's,  or  a  dmilar  de- 
vice; and  the  plaintiff's  without  the  company's 
or  similar  devices,  would  be  useless,  and  oonse- 
quentlv  valueless.  Hence,  it  must  have  ap- 
peared to  the  parties  to  the  contract,  that  it 
would  be  greatly  to  the  advantage  of  all  con- 
cerned to  sell  the  three  letters  patent  together; 
for,  apparmtly,  by  so  doing  each  would  en- 
hance the  value  of  the  others,  and  be  itself 
■enhanced  at  the  same  time.  It  would  largely 
increase  the  value  of  the  combination  beyond 
its  separate  intrinsic  value.  They  had  heard 
of  no  device  like  the  plaintiff's;  and  as  this 
mode  of  steering  propellers  was  comparatively 
new,  they  must  have  thought  that  there  was 
imt  little  or  no  danger  that  either  of  the  pat- 
ents had  been  anticipated  by  others. 

We  may  safely  conclude,  therefore,  that  the 
parties  to  the  contract  were  anxious  to  pool 
their  patents;  anxious  to  make  common  prop- 
erty of  the  proceeds  of  their  sales  in  a  specu- 
lative adventure.  They  had  large  sums  of 
money  in  anticipation.  They  talked  of  sales 
amounting  to  $150,000  and  more;  and  their 
Dnly  trouble  seems  to  have  been  how  th^ 
abdmd  divide  the  proceeds  of  the  speculation. 

Ndther  party  aoked  the  other  to  warrant  or 
g:uaruity  the  validity,  utility,  novelty  or  val- 
ue of  his  respective  patent  or  patents.  There 
is  no  pretense  that  the  plaintiff  requested  it  of 
the  defendant  liallory;  and  the  case  finds  that 
th6  plaintifl  made  none  reeaidhig  his  patent, 
anlM  the  facta  nanmted  Aow  it  by  impUea- 
tlon.  But  none  can  arise  by  implication,  for 
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during  the  negotiations  for  the  contract,  the 
defendant  MaUory  gave  the  plaintiff  to  under- 
stand, that  he,  the  said  Mallory,  did  not  ask 
the  plaintiff  to  warrant  or  guaranty  the  valid- 
ity of  his  patent,  and  did  not  expect  him  to  do 
it,  butdedred  the  plaintiff  to  obtain  the  opin- 
ion of  a  certain  patent  lawyer  of  New  Tork. 
That  opinion  was  obtained  by  the  plaintiff,  and 
delivered  to  the  defendant  Mallory  shortly  be- 
fore the  execution  of  the  contract. 

How,  then,  is  it  possible  that  there  could 
have  been  any  warranty  or  guaranty  by  the 
plaintiff,  express  (H-imidnd;  regarding  the  valid- 
ity of  his  patent? 

If  nothing  had  been  said  on  the  subject, 
there  might  nave  been  an  implied  warranty  that 
his  patent  was  valid,  and  therefore  salable;  but 
here  the  matter  was  talked  over  by  the  parties, 
and  the  defendant  told  the  plaintiff  that  he  did 
not  ask  and  did  not  espect  him  to  warrant  or 
guaranty  the  validly  of  his  patent  He  want- 
ed the  oinnion  of  a  certidn  lawyer,  and  when 
that  was  obtained  and  presented  to  him,  he  was 
fully  satisfied  on  the  subject  There  is  no 
room  to  claim  a  warranty,  either  express  or  by 
implication;  yea,  more:  what  passed  between 
the  parties  amounted  to  an  agreement  that  the 

glaintiff  need  not  warraot  the  validly  or  sain- 
ilitr  of  his  patent,  and  that  the  defendant 
MaUory  would  take  It  as  it  was,  and  run  his 
own  risk  regarding  its  validity  and  satability. 

He  was  expectmg  the  plaintiff's  patent 
would  largely  increase  the  value  of  his  own, 
besides  fumluiing  great  pecuniary  profit  in  its 
Hale.  He  was  wflhng,  therefore,  to  forego  all 
securi^  of  its  salabiuty  in  order  to  make  the 
contract 

We  omne  now  to  aconrideration  of  the  ooa- 
tract,  and  an  aacertalnment  of  what  It  means. 

The  contention  regarding  its  construction  is 
confined  to  three  important  clauses.  Two  of 
them  relate  wholly  to  the  plaintiff's  share  of 
the  proceeds  of  the  adventure,  and  the  other 
pools  the  three  patents,  and  makes  common 
property  of  them  effectively,  in  the  specula- 
tion. 

It  was  impossible  to  forecast  what  would  be 
the  result  / 

The  plaintiff's  patent  might  sell  the  other 
two;  and  the  other  two  might  sell  the  plaintiff's; 
and  the  combination  mightsellall  and  add  large- 
ly to  the  value  of  all.  Bo  in  the  first  clause  it  was 
agreed  that  the  three  patents  should  be  sold, 
Imsed  or  disposed  of,  together. 

Bntdoes  this  clause  mean  that,  under  no 
circumstances  that  might  be  fouiul  to  exist, 
neither  of  them  could  be  disposed  of,  otber- 
wise  than  together? 

If  we  compare  this  clause  with  the  one  wtiich 
states,  "And  in  case  the  aforesaid  letters  pa- 
tent, meaning  either  or  all  the  said  patents, 
shall  be  dispmed  of  for  a  greater  sum,"  etc., 
we  learn  that  such  was  not  the  meaning  which 
the  parties  gave  to  this  clause. 

They  intended  by  the  language  to  mean,  and 
the  olause  shoi^d  be  so  construed,  that  one  or 
more  of  thepatents  might  be  sold  or  disposed 
of,  after  all  reasonable  exertions  had  been 
made,  during  a  reasonable  length  of  time  un- 
der all  the  circumstances  that  might  be  found 
to  exist,  to  sell  or  diqMse  of  them,  together. 

And  furthra;  thismustbe  tbemraaingof  the 
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flrst  clause,  or  etee  the  defendant  Mallory  vio- 
lated the  contract  by  selling  the  company's  pa- 
tents without  selling  the  ptaiDtifTs  in  the  same 
sale;  and  well  might  it  be  contended  that  if  the 
nl^ntiff  would  have  an  equitable  right  io  share 
in  the  i^roceeds  of  the  saTe,  to  the  same  extent 
as  he  would  have,  if  his  own  had  been  included 
in  the  sale,  Mallory  would  be  estopped  to  say 
tbat  the  plaintiff's  patent  was  not  included,  if 
he  had  al»olutely  bound  himself  to  sell  all 
three  of  the  patents  togetlier,  or  sdl  none  of 
them. 

If  we  have  given  the  correct  construction  to 
the  first  clause,  then  the  contract  must  be  con- 
strued in  the  same  way  as  It  would  be  if  the  first 
clause  had  contained  the  constructifni  we  have 
given  it,  written  out  in  full. 

The  second  clause  in  controversy^  imme- , 
diately  follows  the  first  clause,  and  is  as  fol- 
lows: "  And  in  case  said  letters  patent  are  so 
sold,  leased  or  disposed  of,  at  any  price,  within 
the  time  aforesaid,  then  the  said  Alalloiy,  his 
heirs,  executors,  administrators  or  assigns  are 
to  pay  to  the  said  Fowler,  hia  executors,  ad- 
ministrators, heirs  or  astdgns  the  sum  of  $8,000, 
within  six  months  after  the  date  of  such  disposal, 
or  sale." 

Thewords,  "so  sold,  leased  or  disposed  of," 
refer  to  the  flist  clause,  and  mean,  sold,  lensed 
or  disposed  of  as  therein  described.  This  refer- 
ence to  the  first  clause  makes  it,  with  the  con- 
struction that  aliould  be  given  to  it,  a  part  of 
this  clause  as  much  as  it  would  be  if  it  was 
written  out  in  full  in  this  clause. 

We  have  seen  that  the  first  clause  does  not 
mean  that  the  three  patents  must  absolutely  be 
sold  together,  but  that  one  or  more  might  be 
sold,  after  reasonable  efforts  for  a  reasonable 
time  had  been  made  to  sell  or  dispose  of  them 
together. 

Bo  this  clause  means,  by  the  words  "so  sold, 
leased  or  disposed  of," 

This  construction  is  in  full  accord  with  the 
meaning,  which  is  closely  expressed  in  the  third 
clause,  and  with  which  this  clatue  must  be 
construed. 

The  third  clause  immediately  follows  the 
second  clause,  and  is  as  follows :  "And  in  case 
the  aforesaid  letters  patent,  meaning  either  or 
all  the  said  patents,  shall  be  disposed  of  for  a 
greater  sum  than  $80,000.  then  the  said  Mal- 
lory, his  heirs,  executors,  administrators  or 
assigns,  are  to  pay  to  the  satd  Fowler,  bis  heirs, 
executors,  adminlstiators  or  assigns,  at  the  rate 
of  10  per  cent,  or  $10  for  every  $100  over  and 
above  the  said  $80,000  till  the  amount  of  such 
sales  reaches  the  sum  of  $150,000,  beyond 
which  sum  of  $150,000  sales,  the  said  F.  Q. 
Fowler  is  to  lecdiTe  nothing,  or  no  further  per- 
centage." 

The  language  of  this  clause  is  cleur,  and  ad- 
mits of  but  one  construction.  The  clause,  after 
s^ng  "the  aforesaid  letters  patent,"  stops  be- 
fore going  further,  and  defines  the  meaning  of 
thMe  words ;  which  was  not  done  in  either  of 
the  other  clauses,  though  a  similar  expression 
was  used.  "  Meaning  either  or  all  the  said  pa- 
tents," in  its  language. 

The  definition  ma^es  the  clause  read  as  fol- 
lows :  "  And  In  case  either  or  all  the  foresaid 
letters  patent  shall  be  disposed  of  "  etc. 

AVhat  room  ia  there  for  more  than  one  con- 
struction of  this  clause  ?  What  foundation  is 
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there  for  the  claim,  which  one  of  (be  couosri 
for  the  defenduits  has  niged  with  grot  pe- 
sistency  and  perliaaciQ'',  that  the  WDri». 
"  meaning  either  or  all  the  said  patenti,"  ir 
equivocal,  that  we  are  left  to  conjecttue  ibar 
meaning? 

The  words  render  the  clause  smj^  ud 
ea^y  to  be  understood  and  to  all  aiHWUtsa 
free  from  all  ambiguity.  There  is  nnoiMskible 
evidence  that  they  were  written  with  future 
deliberation  and  with  full  apprebeoaioD  d 
their  import  to  prevent  the  c^um  bmg  madt 
that  has  beoi  made,  that  all  the  patents  mas 
absolutely  be  sold  togetber.  It  wonld  nen,  if 
language  is  capable  of  preventing  lach  n»s 
stniction,  it  has  been  done. 

Again;  it  will  be  observed  in  reUtioa  totbf 
third  clause  that  no  sale  of  one  or  morf  of  tbe 
patents  can  come  within  its  limits,  unles  the 
nmouot  of  the  sale  shall  exceed  tbe  »m 
$80,000,  in  which  case  all  that  the  pUnt^ 
could  be  entitled  to  recover  by  the  ctaffie, 
would  be  10  per  cent  of  the  amount  excfedns 
$80,000,  and  not  exceeding  $150,000;  flo  UuitT 
a  sale  should  be  made  of  the  [^aintiff's  {aioii 
alooe,  for  the  sum  of  $150,000,  all  tbd  be 
could  be  entitled  to  recover  by  this  dnse, 
would  be  10  per  cent  on  $70,000. 

And  such  wonld  be  tbe  case  if  tbe  Ibloj 
patents  akme  should  be  sold  for  tbe  mm 
amount. 

But  it  is  said  that  what  the  plaintiff  would 
be  entitled  to  receive  under  the  third  ctoiae  a 
in  addition  to  the  $8,000  that  he  woold  le 
entitled  to  under  the  second  clause.  The  tbird 
clause  does  not  so  state,  but  doubtless  it  Aonld 
have  that  construction,  for  any  other  voaSA 
absurd.  Now  if  it  be  tone,  as  seems  to  be  crc- 
ceded  by  tbe  brief  of  the  senior  counsel  for  ibe 
defendants,  that  if  tbe  plaintiffs  patent  htd  ben 
sold  without  the  Mallory  patents,  «  the  Mil 
lory  patents  had  been  sold  without  the  f^iiii- 
iff's  for  tlie  sum  suppcwed,  the  plaintjif  wobM 
he  entitled  to  $8,000  under  the  second  dwar 
and  $7,000  under  the  &ird  clause ;  would  Iw  noi 
be  entitled  to  $8,000  under  tbe  second  dvRt 
if  the  amount  of  the  sale,  in  the  case  snppowi- 
should  not  exceed  $80,000?  Clearly  he  wooMt* 
8oentitle<l.  How  could  it  be  otherwise?  Aok 
of  one  or  more  patents  exceeding  $80,000,  it  s 
conceded,  comes  within  the  second  cisw,  " 
well  as  the  third.  How  can  it  come  witto  the 
second  clause  unless  a  sale  of  one  or  moR  ri| 
tents  may  be  made  directly  under  that  >3mx- 
It  follows,  therefore,  that  the  som  ct  V^.^^ 
was  not  intended  as  a  limitation  below  wtei 
no  sales  of  patents  less  than  the  whole  mnnW 
could  be  made,  but  as  a  limit8ti<»i  up  to  wbtn. 
the  plaintiff  could  not  receive  more  than  |8,W'- 
as  the  $150,000  is  a  limitation  above  ''^J^ 
percentage  could  be  recovered.  Tbe  itonl 
surrendered  all  daim  to  the  soipliB  o*tr 
$150,000  in  consideration  of  hi*  itatw 
$8,000  under  the  second  clause  if 
be  made  at  any  price;  thus  he  gave  npipd* 
ble  advantage  in  one  case,  to  couBtertsb""  * 
possible  loss  to  the  defendant  MBUonr  ia 
other.  In  order  to  show  this  clearly,  4*  ^ 
clauses  were  inserted  with  tbe  plaintii^ws- 
Dentation  in  eAifa  clause  separate  and 
If  a  sale  is  large  moui^  to  come  viUub  aca 
daxiaeB,  tbe  compenartkms  b  boHi  m  »  * 
added  iogfs^^eM^Le^gm^^ 
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datue  only,  then  oo  addition  to  the  compensa- 
tion of  that  clause  is  to  be  made.  Hence,  it  is 
clear  that  the  phrase  "meaning  either  or  all  the 
said  patents",  forms  a  part  of  the  construction 
that  should  be  given  to  the  second  clause. 

The  defendant's  construction  of  the  second 
clause  is,  that  all  three  of  the  patents  must  be 
Bidd  to  entitle  ibe  plaintiff  to  anything ;  ao  that 
if  the  i^aintiirs  patent  alone  \um  been  sold  for 
a  large  amount,  or  if  it  had  been  found  that 
one  m  the  Mallorj  patents  had  been  anticipated 
by  some  English  patent  and  thereby  was  ren- 
dered wholly  unsalable,  but  the  other  two 
patents  had  been  sold  together  for  a  large 
amotmt,  the  plaintiff,  in  either  case,  could  re- 
cover nothing  under  the  contract ;  for  strange, 
indeed,  would  it  be  that  he  could  recover  Uie 
perceolage  compensation  of  the  third  clause, 
when  it  &  conceded  b^  the  defendants  that  the 
percentage  is  in  addition  to  the  compensation 
provided  in  the  second  clause.  Manifestly  such 
coDKtruction  of  the  second  clause  never  entered 
the  mind  of  either  party  to  the  contract ;  and 
there  should  be  dear  and  unmistakable  lan- 
guage used  in  the  clause  to  that  effect,  before 
It  should  have  such  construction.  Such  con- 
struction would  make  the  plaintiff,  not  only  an 
insurer  of  the  salabilitv  of  his  own  patent,  but 
an  insurer  of  the  salability  of  both  me  Mallory 

Stents  as  well;  wh^  at  the  same  time  the  de- 
idant  MalloiT  would  run  no  risk  in  regard  to 
the  salability  of  either  of  the  patents,  but  would 
or  ml^t  be  a  great  gainer  by  such  a  defect  in 
HHDe  one  of  tlieni;  for  then  be  coold  pocket  the 
entire  proceeds  of  the  sale,  even  if  the  defect 
was  found  to  be  In  one  of  his  own  patents. 
There  would  be  no  muttcality  in  such  construc- 
tion, and  the  claim  Is  clearly  untenable. 

Another  claim  is,  that  the  plaintiff's  patent 
must  be  sold,  at  all  events,  in  order  to  entitle 
him  to  anything. 

This  claim  likewise  makes  the  contract  a  one 
aided  affair  and  deprives  it  of  all  mutuality 
between  the  parties. 

According  to  this  claim,  if  the  plaintiff's 
patent  had  oeen  sold  atone  for  $130,000,  the 
defendant  Mallory  would  have  nine  times  as 
much  of  the  proc^dg  of  the  sale  as  the  ptaint- 
ifl;  whereas,  if  the  Malloiy  patents  had  been 
sold  alone  for  the  same  amount,  the  plaintiff 
would  not  be  entitled  to  anything,  Tlds  con- 
struction is  untenable,  Hko  the  one  we  have 
considered,  and  both  tend  strongly  to  show 
that  the  constmction  we  have  given  the  second 
clause  is  correct. 

The  case  finds  that  the  defendant  Mallory 
sold  bis  patents  for  more  than  $100,000. 

How  then  can  the  defendants  escape  paying 
the  amount  of  compensation  provided  in  the 
second  claiise  of  the  contract?  Forwehaveseen 
that  whatever  sales  come  within  the  third  clause 
come  likewise  within  the  second  clause;  and 
this  the  t^nior  counsel  for  the  defense  virtually 
admits  when  he  concedes,  that  one  or  more  pa- 
tents may  be  sold  under  the  third  clause,  in 
which  case,  be  further  concedes  tbM  the  com- 
pensation provided  in  that  clause  is  to  be  added 
to  the  compensation  provided  in  the  second 
clause,  whioi  could  not  be  done  imless  the  sale 
cornea  within  both  clatises. 

In  this  part  of  the  case,  the  defendants  con- 
tend that  by  the  terms  of  the  contract,  the  de- 
fendant Mallory  was  merely  a  bailee  of  the 
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plalntifr's  patent;  that  be  took  the  same  to  sell 
with  his  own,  at  the  greatest  price  obtainable 
by  the  exercise  of  due  diligence  and  reasonable 
effort,  for  the  plaintiff's  benefit;  all  which,  it  is 
said,  the  case  finds  that  he  did,  and  made  due 
return  of  the  property  to  the  plaintiff  after  all 
reasonable  efforts  had  failed  to  accomplish  the 
object. 

But  in  what  sense  can  the  contract  be  called 
a  bailment?  Sfallory  took  the  plaintiff's  prop- 
erty to  sell  with  his  own,  and  was  bound  to  re- 
turn it  if  no  sales  should  be  made  of  any  of  the 
properties,  it  is  true.  But  each  party  had  an  in- 
terest and  a  right  to  share  in  the  proceeds  of  all 
the  sates  that  might  be  made  in  any  or  all  the 
properties,  as  we  have  seen.  There  was  a 
pooling  of  the  properties  for  all  purpasea  of 
the  speculative  adventure ;  and  the  proceeds 
of  all  sales  were  made  common  property,  dif- 
fering only  in  the  stiares  which  each  party 
would  be  entitled  to  receive.  If  the  plaintiff  a 
property  only  should  he  aold,  Mallory  would 
share  in  the  proceeds  to  the  same  extent  that  he 
would  in  a  sale  of  one  of  his  own  properties 
for  the  same  amount ;  and  the  sliare  of  the 
plaintiff  would  be  the  same  in  both.  There 
would  be  no  difference,  in  this  regard,  which- 
ever property  was  sold. 

How  then  can  it  \je  said  that  Mallory,  or  the 
PnHKller  Company  (which  in  tliis  ca.se  we  call 
Mallory)  was  simply  a  bailee  of  the  plaintiff's 
patent,  to  sell  the  same  for  his  benefit,  and  re- 
turn the  same  if  no  sale  should  be  made? 

Again;  It  Is  claimed  that  then  is  a  iaXlure  of 
the  consideration  for  the  promise  in  the  con- 
tract to  pay  the  plaintiff  the  sum  of  ^,000, 
should  one  or  more  of  the  properties  be  sold, 
and  10  per  cent  additional  of  the  excess  in  the 
amount  of  anch  sales  over  $8,000,  and  up  to 
$150,000,  owing  to  the  fact,  as  Is  claimed,  that 
the  Moodie  patent  rendered  the  plaintiff's  patent 
unsalable,  by  anticipating  and  superseding  his 
device. 

We  have  already  considered  the  answer  to 
this  claim,  while  considering  whether  there  was 
anv  warranty  of  the  validity,  salabillty.utilityor 
value  by  the  plaintiff  of  his  device,  while  nego- 
tiating the  contract.  We  there  showed  that 
what  passed  between  the  partiee,  during  the 
negotiatirais  of  the  contract,  amounted  to  an 
agreement  that  the  plaintiff  not  onlv  need  not 
warrant  the  validity  or  salability  of  bis  patent, 
but  that  the  defend.ant  Mallory  would  take  the 
same  running  his  own  risk  of  its  validity  and 
salability.  Surely  he  could  do  this  and  deprive 
himself  of  the  right  to  claim  there  was  no  con- 
sideration for  hte  promise,  on  the  ground  that 
the  patent  was  invalid  when  he  accepted  the 
same.  And  further;  it  will  be  noticed  tbat  the 
defect  claimed  is  not  in  the  device  itself.  There 
is  no  pretense  that  it  would  not  accomplish  all 
that  it  professed  to  perform. 

The  defectwas  in  the  letters  patent  only.  Had 
it  been  inherent  in  the  device  and  the  device 
worthless  in  consequence,  then  theclidm  of  the 
defendants  might  be  sound. 

The  defendants'  counsel  illuMrote  their  claim 
by  supposing  that  Mallory  was  the  owner  of  a 
valuable  horse,  and  that  Fowler  was  the  owner 
of  its  perfect  match.  The  owner  supposed 
their  horses  would  sell  together  for  a  much 
larger  sum  than  could  be  realized  by  their  sep- 
arate sales,  and  could  be  sold  to.  greater  a^tfan- 
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tage  in  England  than  In  this  country.  So  they 
made  a  similar  contract  to  the  one  in  question, 
regardingthesaleofthehorses.  TheyaCTeedtbat 
Mallory  ahould  take  them  to  England  and  sell 
them  together  as  a  pair.  If  the  horses  should  be 
BO  sold  at  any  price,  Fowler  shall  receive  $500. 
If  either  or  both  should  be  sold  for  a  greater  Bum 
than  $1 ,000,  Fowler  shall  receive  10  per  cent  OD 
the  excess  over  $1 ,000. 

Mallory  went  to  England  to  perform  the  con- 
tract,  and  while  engaged  in  efforts  to  sell  the 
horses  together  as  a  pair.  Fowler's  horse  met 
with  an  accident  that  destroyed  its  value,  and 
rendered  it  impossible  to  sell  the  same.  Mallorr 
afterwards  Buldhis  hone  tor  thesumctf  $l,fiOO. 
The  counsel  asks:  has  Fowler  any  redienT 
We  answer  and  say  we  think  he  would  hare 
if  the  facts  attending  the  making  of  the  contract 
were  similar  in  all  respects  to  what  they  are 
here. 

If  the  owners  of  the  horses,  in  order  to  obtain 
the  much  larger  sum  that  they  expected  to  re- 
ceive by  the  ule  of  the  horses  together  as  a  pair 
than  could  be  realized  by  their  sde  in  any  other 
way,  pooled  their  horses  for  Uieqieculation  and 
made  the  proceeds  of  all  sales  of  them  or  eitiier 
■of  them  common  property,  to  be  shared  by  the 
parties  in  certain  proportions;  and  it  was  further 
agreed,  after  a  discussion  of  the  subject  had  been 
bad,  that  neither  party  need  insure  bis  horse 
from  accidents  of  any  kind,  and  if  injunr  should 
befall eltherofthemln  this  regard,  it  should  be 
borne  by  both. 

The  supposition  would  be  more  analagous  to 
the  case  in  liaod  if  we  could  suppose  that  Mal- 
lory, on  his  arrival  in  England,  found  so  many 
horses  like  Fowler's  in  every  respect,  with  which 
the  Mallory  horse  could  be  matched,  that  the 
numb^  destroyed  the  value  of  the  Fowler's 
horse  as  a  match  with  Malloiy's,  and  ruined  the 
expectations  of  the  parties  in  regard  to  the  Fow- 
ierborae. 

It  is  further  said  that  if  Mallory,  after  becom- 
ing satisfied  that  the  Fowler  patent  could  not  be 
sold,  had  returned  home  and  tendered  a  letrans- 
fer  of  the  patent  to  Fowler,  he  would  Iiave  per- 
formed his  full  duty  under  the  contract;  and 
-could  then  have  returned  immediately  to  En- 
gland and  sold  his  own  patents. 

This  could  not  have  been  done  if  our  con- 
struction of  the  contract  is  correct.  We  have 
seen  that  the  contract  made  common  property 
of  the  proceeds  of  all  sales  of  the  patents, 
whether  one  or  more  should  be  sold. 

Fowler  had  an  interest  tu  the  extent  of  hiscom- 
pensation  in  whatever  sale  might  be  made  of  the 
Mallory  patents,  and  Mallory  had  an  interest 
in  whatever  sale  might  be  made  of  the  Fowler 
patent. 

If  Mallory  had  found  it  impossible  to  sell 
his  own  patents,  but  bad  sold  Fowler's  for 
$150,000,  he  would  have  had  $186,000  of  the 
amount,  and  Fowler  only  $15,000. 

Is  it  so,  that  when  he  became  satisfied  that 
the  Fowler  patent  could  not  be  sold,  but  he 
could  sell  his  own  for  a  large  amount,  he  could 
deprive  Fowler  of  all  right  to  share  in  the  pro- 
ceeds by  postponing  the  sale  till  he  could  return 
borne  and  tender  a  retransfer  of  the  Fowler 
patent,  and  then  return  and  make  his  sa'et 

We  think  not.  We  think  Mallory  was  bound 
to  ccmduct  the  tnmnction  &iriy,  and  treat  Fow- 
ler as  he  would  treat  himself.  He  was  bound  to  I 
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sell  either  or  all  the  patents,  as  the  case  miritt 
be,  without  discrimmation,  for  whatever  price 
was  satisfactory  to  him  imder  all  the  circum- 
stances of  the  case. 

We  fully  agree  with  the  defendants  that  in 
actions  upon  bonds  which  are  i^ven  to  secure 
md  be  answerable  for  the  faiUif ul  performance 
of  contracts,  the  plaintiil  can  laoover  no  mne 
than  is  equitablv  due. 

But  here  the  breach  of  the  bond  consists  in  a 
refusal  by  the  defendants  to  pay  the  p4aintifl  a 
simi  of  money  due  him  on  the  contract  for 
which  the  bond,  among  other  things,  was  given 
to  secure  the  payment.  The  amount  is  equits- 
Uydne,  not  as  unliquidated  damages  but  as  a 
sum  of  money  promised  to  be  paid,  in  the  state 
of  things  that  existed. 

In  conclusion  we  say  that  although  hard- 
ships exists  in  the  case,  it  results  mainly,  if  not 
wholly,  from  the  inability  of  the  defendants  to 
realize  hitherto  the  full  benefit  of  their  sale. 
Had  Mallory  received  in  cash  the  £23,000  ster- 
ling, for  which  the  sale  was  made,  or  bad  the 
stock  of  the  "Mallory  Propeller  Cranpany,  lim- 
ited" been  equalln  value  to  what  It  was  recrived 
for  and  supposed  to  be  worth  at  the  time,  and 
the  remaining  £10,000  been  piUd  in  cash,  we 
doubtless  should  not  have  heard  of  any  hard- 
ship«  existing  in  the  case. 

When  the  contract  was  executed,  so  far  as 
any  forecast  of  future  events  could  be  made,  it 
would  be  supposed  that  the  plaintiff  would  ran 
twice  the  ri^,  at  least,  that  some  other  patoit 
or  patents  had  anticipated,  supCTseded  and  rra- 
dered  unsalable  .one  or  the  other  of  the  Malloty 
patents,  than  there  was  that  such  would  be 
found  to  be  the  case  in  regard  to  the  plaintifrs. 
Mallory  had,  not  only  double  the  number,  but 
it  was  known  at  the  time  that  there  were  other 
devices  intended  to  produce  similar  resnlts  to 
his;  but  nothing  of  the  kind  was  known  in  re- 
gard to  the  plaintiff's. 

Surely ,  the  contract  imposed  no  hardship  upon 
the  defendant  Mallory. 

It  is  true,  Mallory  agreed  to  pay  the  plaintiff 
the  sum  of  $6,000  if  either  or  all  the  patents 
should  be  sold  at  any  price;  still  he  was  not 
bound  to  sell  at  any  losmg  amount.  The  con- 
tract left  it  wholly  with  him  to  say  what  should 
be  the  condderation  of  aO  sales  he  might  make. 

"  To  be  sold  for  such  a  sum  money  as  the 
American  Propeller  Company  shall  deem  ad- 
visable, "  is  its  langua^  MaUory  was  not  only 
secure  from  all  loss  m  this  rerard,  but  he  was 
entitled  to  the  surplus  of  all  sues  over  the  sam 
of  $150,000.  Whatever  miffht  be  the  amount 
the  plaintiff  could  have  no  more  than  $15,000, 
nor  less  than  $8,000. 

It  is  found  in  the  case  that  the  ^oA,  which 
the  defendant  Malloiy  received  In  put  payment 
for  the  sale  of  his  patents,  never  haa  any  In- 
trinsic value. 

We  therefore  advite  the  Superior  Oourt  to 
derjudgmmt  in  favor  of  tM  ^aintiff  far  <Ae 
mm  {(f$S,000,  and  ike  iiUerat  tAenm  fivm  the 
time  the  amount  became  due. 

Carpenter.  dissenting; 

The  law  favors  sureties.  All  contracts  sougbt 
to  be  enforced  against  ihem  are  to  be  construed 
with  reasonable  strictness  in  their  favor.  This 
piDpOHition  will  not  be  deidi6d.^^Tl^itnidiBa 
to  tUa  case  canfiot i49«  idtiMd.09ninun  H. 
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FOWLBH  T.  MALLORT, 


Malloiy,  ODe  of  the  parties  to  the  contract,  con- 
tracted in  fact  as  surety  for  the  American  Pro- 
peller Co.  He  and  two  others  who  were  bis 
.sureties  signed  the  bond  given  to  secure  the  per- 
formance of  the  contract.  William  H.  Mallory 
being  dead  the  suit  is  prosecuted  against  his 
sureties  as  well  as  against  his  estate.  The  case 
turns  mainly  on  the  construction  of  the  contract. 

The  plaintiff  was  the  owner  of  a  patent,  and 
the  American  Propeller  Co.  was  the  owner  of 
two  other  patents;  all  of  which  were  issued  by 
the  Ciovemment  of  Great  Britain,  and  al)  related 
to  the  matter  of  steering  propellers.  The  par- 
ties supposed  that  they  could  be  sold  together 
more  advantageously  than  separatelv.  Hence 
it  was  agreed  that  the  plaintiff  should  assign  bis 
patent  to  the  Propeller  Co.  in  order  that  the 
three  patents  might  be  sold  to  parties  in  Great 
Britain. 

William  H.  Mallory  entered  into  a  personal 
contract  with  the  plaintiff  in  which  he  under- 
took that  said  patents  should  be  sold  in  one 
year  if  practicable;  if  not,  that  Fowler's  patent 
should  be  reassigned  to  him. 

By  the  terms  of  the  agreement  they  were  all 
to  be  sold  together.  If  so  sold,  no  matter  for 
what  sum.  Fowler  was  to  lecdve,  as  histXHtion 
ctf  the  proceeds,  the  sum  of  98,000.  If  all  or 
either  of  them  were  sold  for  more  than  $80,000 
Fowler  was  to  have  10  per  cent  of  the  excess 
up  to  $150,000.  Fowler's  patent,  without  the 
knowledge  of  the  parties,  had  been  anticipated 
in  Great  Britain,  by  the  Moodie  patent,  for 
wtiich  reason  it  was  found  impossible  to  sell  it. 
The  other  two  patents,  together  with  a  steam 
launch,  were  sold  for  tke  nominal  price  of 
£23,000.  to  a  corporation  organized  in  England. 
Of  this'  sum  there  was  received  in  cash  on 
account  of  the  patents  the  sum  of  $8,636.20. 
The  balance  was  paid  in  stock  of  the  English 
corporation,  which  the  committee  flnas  is 
worthless.  At  the  expiration  of  the  year  the 
plaintifTs  patent  was  reassigned  to  him. 

Neither  the  Propellor  Co.  nor  Mallory  ever 
receiTed  any  benent  whatever  from  the  Fowler 
patent;  and  the  transaction  occasioned  no  loss 
or  damage  to  Fowler.  Upon  these  facts  the 
question  is,  whether  the  plaintiff  is  entitled  to 
recover. 

The  plaintiff  claims  that  he  is  entitled  to  re- 
cover $8,000  and  interest,  and  that  claim  is  sus- 
tained by  a  majority  of  the  court.  The  claim 
appears  to  me  so  palpably  inequitable  and  nn- 
jost  Uiat  I  cannot  assent  to  it.  My  views  are 
strengthened  and  confirmed  by  a  careful  re-ex- 
amination and  reconsideration  of  the  question 
involved,  after  the  decision  was  made.  The 
-contract,  after  describing  the  parties  and  the 
patents  and  providing  that  the  patents  shall  be 
sold  together,  is  as  follows:  "And  in  case  said 
letters  patent  are  so  sold,  leased  or  disposed  of 
at  any  price  within  the  time  aforestUd,  then  the 
said  jHallory,  his  hdrs,  executors,  administra- 
tors or  assigns  are  to  pay  to  the  said  Fowler, 
bis  executors,  administrators,  heirs  or  assigns, 
the  sum  of  $8,000  within  six  months  after  the 
date  of  such  disposal  or  sale. 

And  in  case  the  aforesaid  letters  patent, 
meaning  either  or  all  the  said  patents,  uiall  be 
diapoeed  of  for  a  greater  sum  than  $80,000,  then 
the  said  Mallory,  his  heirs,  executors,  adminis- 
traton  or  as^gns  are  to  pay  to  the  mid  Fow- 
ler, his  bdn,  executors,  aominiBtratorB  or  aa- 
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signs  at  the  rate  of  10  percent,  or  $10  for  every 
$100,  over  and  above  the  said  $80,000.  until  the 
amount  of  such  sales  reaches  the  sum  of 
$160,000;  beyond  which  sum  of  $160,000 
sales  the  said  F.  G.  Fowler  is  to  receive  nothing, 
or  no  further  percentage." 

The  contract  then  provides  that  in  case  the 
patents  are  not  diai}08ed  of.  Fowler's  patent 
shall  be  returned  to  him,  and  that  he  shall  suf- 
fer no  loss  or  damage  on  account  of  said  agree- 
ment. 

Under  this  contract  one  of  three  results  was 
possible:  1,  a  sale  of  all  the  patents;  3,  a  sale 
of  none  of  them;  8,  a  sale  of  one  or  two  of  them 
without  the  other  or  others.  The  first  contin- 
gency is  provided  for:  a  sale  of  all  for  any  price 
entitles  the  plaintiff  to  $8,000.  The  second:  a 
sale  of  none  of  them,  entitles  the  plaintiff  only 
to  a  reassignment  of  his  patent;  the  third:  a 
sale  of  two  of  them,  not  including  the  plaint- 
iff's, has  actually  happened.    Now  what  is  the 

S revision  of  the  contract  in  that  contingency? 
imply  that  the  plaintiff  shall  receive  10  per  cent 
on  the  amount  received  in  excess  of  $80,000. 
But  the  plaintiff  recovers  nothing  under  that 
clause  in  Uie  contract,  because  the  amount 
actually  receive  for  the  patents  sold  is  but  a 
little  more  than  $8,000. 

Will  this  contract  bear  such  a  construction  as 
to  give  the  plaintiff  thesum  of  $8,000,  provided 
for  in  the  first  clause?  I  think  not.  This  was 
not  a  "pooling"  of  the  patents  as  I  understand 
the  meaning  of  that  term.  Neither  party  be- 
came indebted  as  owner  in  the  patent  or  patents 
of  the  other.  Theproceeds  were  not  to  be  di- 
vided pro  rata.  Ti»  plalntifl  was  first  to  be  . 
paid  $8,000,  provided  ul  the  patents  were  sold. 
There  was  a  possibility  that  all  would  not  bring 
more  than  that  sum.  No  matter,  the  plaintiff 
takes  the  whole.  Again;  it  was  possible  that 
all  might  sell  for  $160,000  or  more.  In  that 
event  the  plaintiff  was  to  receive  $15,000;  and 
that  was  to  be  the  maximum  of  bis  compensa- 
tion. All  over  that  sum,  or  all  over  $8,000  as 
the  case  might  be,  belonging  to  the  American 
Propeller  Co.  That  company  received  the 
plaintiff's  patent  simply  as  bailee;  and  it  is 
from  that  point  of  view  that  this  contract  is  to 
be  considered.  Now  these  defendants  have  a 
riglit  to  insist  that  this  contract  shall  be  literallv 
and  strictly  construed.  Construing  it  accord.- 
ing  to  its  plain,  unambiguous  terms,  $8,000  is 
payable  only  In  case  aU  the  patents  are  Bold. 
That  being  so,  the  plaintiff  is  necessarily  pre- 
cluded from  receiving  that  sum  if  all  are  not 
sold. 

Moreover,  a  sale  of  any,  less  than  all,  is  a  con- ' 
tingency  expressly  provided  for  in  the  second 
clause;  and  as  the  sum  of  $8,000  is  not  therein 
named,  it  is  excluded  by  implication.  The 
plain,  obvious  meaning  is,  that  if  all  the  patents 
are  sold,  or,  possibly,  if  a  part  onir,  including 
the  plaintiff's,  are  sold,  the  plsintifl  is  to  receive 
$8,o6o.  If  all  or  any  of  them  are  sold  for  more 
than  $80,000,  he  is  to  receive  10  per  cent  on 
the  excess.  'There  is  no  excess  ana  his  patent 
has  not  been  sold.  Before  he  can  receive  $8,000 
it  is  indispensable  that  his  patent  should  be 
soldi  The  condderatlon  for  Uie  promise  to  pay 
him  that  sum  is,  not  the  right  or  the  power  to 
sell,  nor  both  combined;  but  a  sale  and  the  re- 
ceipt of  the  price.  The  promise isQ^cessarily 
contfaigent,  until  there  U  ft.^d'RWJC'Kht 
43  ^        '  406 
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least  to  receive  the  price,  the  promise  does  not 
take  effect.  As  that  lias  never  happened  and 
cannot  happen,  the  promise  is  InoperatiTe. 
There  is  a  total  failure  of  the  anticipated  con- 
sideration. 

Take  another  view:  when  this  contract  was 
entered  into,  both  pai-Ues  assumed  and  believed 
that  Fowler's  patent  was  not  only  valid,  but  that 
it  had  a  clmx  neld  unobstructed  In'  any  conflict- 
ing patent  The  existence  of  the  Moooie  patent 
was  then  unknown.  It  turns  out  tliat  the  ex< 
istence  of  that  patent  renders  the  plaintiff's 
worthless.  It  is  very  clear  that  the  pwties  were 
mutually  mistaken.  They  contracted  with  ref- 
erence to  something  which  they  supposed  ex- 
isted but  which  practically  did  not  exist.  It  is 
very  much  like  a  contract  for  the  sale  of  a  horse 
which  they  supposed  to  be  alive,  but  which  In 
fad  was  ^d;  or  a  ship  at  sea,  which  the  par^ 
ties  supposed  to  be  safe,  but  wbich  in  fact  was 
lost.  In  such  cases  the  contract  is  inoperative 
because  the  parties  were  mutually  mistaken  as 
to  the  existence  of  a  material  fact.  In  that  view 
of  the  case  the  phiintiff  ought  not  to  recover. 

Upon  what  theory  then  are  the  defendants 
hela  liable?  Solely  on  the  ground  that  Mal- 
I017,  after  he  had  discovered  that  it  was  impos- 
sible to  sell  the  plaintiff's  patent  at  any  price, 
sold  his  own  on  the  best  terms  he  could.  And 
that  ground  is  only  rendered  tenable  by  in- 
jecting into  the  second  clause  of  the  contract 
the  provision  for  the  payment  of  $8,000,  when* 
the  parties  had  not  only  failed  to  put  it  there, 
but  had  carefully  exclu^dit.  I  submit  that 
such  a  constmctfon  falls  but  little,  if  any,  short 
of  making  a  contract  for  the  parties. 

We  juifge  of  principles  and  policies  by  prac- 
tical results.  Let  us  apply  that  test  to  the  two 
constructions  of  this  contract.  Construed  as  I 
construe  it,  no  injustice  is  done  to  either  party. 
Hie  plaintiff  has  had  the  benefit  of  an  honest 
and  utelligent  effort  to  sell  bis  patent  in  a  for- 
eign country  without  trouble  or  expense  to  idm. 


NOIB.— Where  plaintiff  and  defendant  entered 
Into  an  aareemem  whereby  a  certain  tnventton  of 
defeDdantandall  letters  patent  trninted  therefor 
should  be  tbelr  joint  property,  held,  a  partnership 
agreement  and  not  void  because  made  orally 
and  not  to  be  performed  within  a  year ;  tliat  equity 
bad  Jurisdiction  to  enforce  it ;  that,  althoutrh  made 
before  the  Issue  of  the  patent.  It  woa  valid  and  en- 
forceable by  asBisnment,  accountinff  and  other  re- 
lief. Somerby  v.  Buntln,  118  Man.  219. 

One  of  several  tenants  In  common  may  use  and 
manufacture  the  patented  devloe ;  Uatston  v.  Bwett, 
82  N.  Y.  S2B;  ana  Is  not  liable  to  aooonnt  to  the 
other  for  the  use.  DeWltt  v.  BImtra  Nobles  Mtg' 
Co.  06  N.  Y.  466. 

A  license  to  one  or  more  of  several  owners  con- 
fers a  right  as  against  alt,  and  the  remedy  of  the 
other  tenants  in  common  Is  by  action  for  an  ao- 
oount  for  whatever  may  have  been  reoeived  by 
them.  Id. 

An  agreement  which  operates  as  the  transfer  of  a 

ratent-right  must  be  In  writing,  Baldwin  v.  Sibley, 
Cliff,  m 

Asrigoeee  of  a  patented  invention  are  not  con- 
cluded or  estopped  by  the  statement  made  by  their 
assiarnor  in  his  application  for  the  patent,  of  the 
date  of  his  Invention,  from  proving  that  the  true 
date  was  earlier.  Union  Paper  Bag  Mach.  Co.  v. 
Crane,  1  Holmes,  438. 

An  assignment  may  be  made  as  well  before  the 
issuing  of  the  patent  as  after.  Gaylerv.  Wilder,  10 
How7i78  rni  U.  8.  bk.  13,  L.  ed.  604):  Herbert  v.  Adams, 
4  Mason,  15 ;  Kathbone  v.  Orr,  5  McLean,  131 ;  Hloh 
\ .  Llpplncott.26  Jour.  Fr.  Inst.  3d  8.  IS. 

And  after  the  patent  Is  issued  no  new  RSBlvnmmt 
Isneoeeeaiy.  Oayler  v.  Wilder,  »uf*ro. 
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The  effort  failing,  his  patent  has  been  restored 
to  him  in  as  good  condition  as  it  was  vbea  he 
parted  with  it;  while  the  Propeller  Company  has 
only  had,  as  was  its  right,  the  avails  01  its  own 
patents.  Both  parties  doubtless  suffered  by  the 
existence  of  the  Moodie  patent,  but  neither  Is- 
held  responsible  to  the  oUier  therefor.  A  con- 
tingency arose  which  the  parties  bad  not  crai- 
templated  and  for  which  uey  had  made  no  pro- 
vision. Hy  cmstruction  leaves  tliem  where 
they  left  themselves  and  where  the  law  leaves 
them,  with  no  contract  governing  the  case. 
The  construction  which  prevnils,  by  a  forced 
and  unnatural  interpretation,  applies  the  con- 
tract to  that  contingency.  It  in  effect  inter- 
prets the  contract  as  if  it  contained  a  clause  in 
substance  like  this:  "If  it  shall  so  happen  that 
Fowler's  patent  is  worthless  by  reason  of  the 
existence  of  another  i»tent,  so  that  it  is  impos- 
sible to  sell  it,  nevertheless  if  the  Propeller  Co. 
shall  sell  it';  own  patents,  it  shall  pay  to  Fowler 
the  sum  of  ^,000.  It  makes  the  whole  loss 
resulting  from  the  unexpected  contingency  fall 
upon  the  Propeller  Co.,  while  the  plaintiff  beais 
nopartofit.  He  is  in  fact  in  as  Koodacondl- 
tion  apparently  as  he  would  have  been  in  if  the 
Moodie  patent  had  not  existed.  It,  in  effect, 
prohibits  the  company  from  selling  its  own 
Mtents  except  upon  a  forfeiture  of  $8,000  to 
Fowler.  It  makes  Mallory  to  that  extent  guar- 
anty that  Fowler's  patent  shall  be  salable  and 
valuable.  By  some  mysterious,  I  may  say  mi- 
raculous, legal  transformation.  Fowler  s  patent, 
the  woithlesB  one,  is  worth  more  than  the  dine 
patents  combiiied;  for  Hallory  U  compelled  to 
pay  more  than  double  the  sum  he  was  able  to 
obtain  for  all  of  them.  Surely,  a  construction 
which  can  work  out  such  renilts  must  be  rad- 
ically wrong. 

In  this  dissenting  opinion  Loomis.  J.,  coo- 
corred. 


An  inventor  may  sell  future  Improremeots  if 
well  as  those  already  made.   NesnJtli  v.  CUvotl 

Woodb.  &  M,  S4. 

By  an  agreement  otherwise  valid,  made  prior  to 
an  application  for  renewal,  one  may  acquire  the 
right  to  the  renewaJ  when  obtained,  and  audi 
agreement  Is  not  in  fraud  of  law.  Cx>qsoL  Ituit 
Jar  Co.  V.  Mason.?  Daly,  64. 

The  Invalidity  of  a  patent  Is  a  defense  to  an  ac- 
tion for  the  purchase  price  of  the  same,  00  the 

S round  of  failure  of  consldcnttloQ.  Hantcn  v. 
wett,  66  N.  Y.  206. 

A  state  court  may  decide  as  to  tbe  validity  <rf  a 
patent  when  the  question  arises  collaterally,  ss  00 
an  action  on  a  protnisory  note  ^ven  for  a  patent- 
right.  Nash  v.  Lull.  108  Mass.  eo. 

So  in  an  action  brought  for  the  purchase  price 
agreed  to  be  paid.   Kice  v.  OamharC  84  Wfe.4aoL 

And  it  hasiurlsdlotlon  of  an  equltalde  actlotiODa 
bond  conditioned  on  the  validity  of  a  Mtent.  IfM- 
dlebroob  v.  Broadbent,  47  N.  T.  44S. 

And  it  has  Jurisdiction  to  rescind  a  oon  tract  for  tbe 
sale  of  a  patent  right,  on  the  ground  of  talse  repre- 
sentatlone.  Page  v.  Dlckerson,  28  Win.  m. 

Or  to  compel  performance  of  an  B^rwnient  to 
assign.   Binney  v,  Annan.  107  Mass.  M. 

Ir  the  vendor  of  a  maoliine  be  an  aasUrnee  of  tbe 

Eatent  for  a  specified  territory,  the  machines  eokt  by 
Im  pass  out  of  the  monopoly,  and  the  propoty 
sold  is  subject  only  to  the  operation  of  tbe  state 
laws.  Hawley  v.  WtoheU,  4  nsh.  Pat.  Oas.  8B8. 

While  courts  will  not  enjoin  the  gpedflo  perfwm- 
ance  of  a  contract,  where  they  can  exevdse  no  su- 
pervision over  it,  toey  will,  nevertheless,  restnla  tb» 
parties  from  Infringing  the  oontraot.  Btnger  Itti- 
Co.  V.  Union  Buttoobole  Co.  4  Off.  Oas.  558. 
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Watebkut  t.  Dockrat. 


SuFRSUB  Court  of  Mainb. 


John  A.  WATEIOCAIT,  Judge  of  Probate, 

V. 

Kate  H.  DOCKRAT  etal. 

1.  In  Maine,  the  administrator  de  bonis 
non  is  officially  InteroBted  in  the  execu- 
tor's bond,  to  the  amount  of  the  unad- 
miniatered  estate;  and  may  maintain 
an  JMtion  on  such  bond  withont  apply- 
ing to  the  jadfre  of  probate,  provided 
his  interest  has  been  specifically  ascer- 
tained. Otherwise  he  must  have  the  au- 
thority of  the  judge  of  probate  to  bring 
the  action,  and  he  cannot  rely  therefor 
■qton  an  authorisation  granted  to  an- 
other  person  to  bring  suoh  an  action. 

3.  The  writ,in  an  action  by  the  administra- 
tor de  bonis  non  against  the  executor, 
will  be  adjnd|r^  on  demurrer  if  it 
&ils  to  allege  some  fact  which  will 
authorize  the  maintenance  of  such  snlt. 

(Ciunberland— Decided  Bfebniary  6. 18660 

DEBT  on  administrator'B  bonds.  Demurrer 
suatmaed. 

The  case  is  sufficiently  stated  in  the  opinion. 
Jfr.  C.  W.  Ooddard.  for  plaintiff: 
Cited  Oliver's  Precedents,  last  edition. 
Mr.  Harvej-  D.  Hadloek,  for  defendant, 
Dockray: 

The  authority  i^ven  to  Mitchell  could  only 
be  transferred  to  the  representative  of  Mitchell, 
and  as  ap[>ears  by  this  writ  Pierce  is  not  such 
remesentative.   Lef  v.  Cha»e,  58  Me.  482. 

The  leave  of  the  judge  of  probate  to  bring 
an  action  on  the  bond  of  an  executor  or  admin- 
istrator can  be  granted  only  by  decree  in  writ- 
ing.        V.  Roger*,  2  Qny,  ITS. 

The  judge  of  probate  cannot  of  his  own 
motion  maintain  an  action  on  the  bond ;  he  can 
only  authorize  it  when  his  consent  isneoessary. 
Onion  v.  Tollman,  37  Me.  68. 

It  is  a  general  rule  that  suite  upon  probate 
bonds  are  not  maintauiable  unless  authorized 
by  the  judge  of  probate.  WHUamav.  OWhing, 
84  Me.  870. 

The  oondidoa  of  the  bond  diould  arR>ear  in 
the  piaintifFs  writ.  Waterman  v.  Dtfckratf, 
56  Jfe.  56;  Randv.  Sand,  4  N.  H.  367. 

And  there  should  be  a  specific  assignment  of 
a  bleach.  Am.  Bank  v.  Adams,  13  Pick.  808; 
Bennett  v.  BusaeU,  3  Allen,  587. 

It  must  be  assumed  that  Uie  condition  of  the 
bond  is  such  as  provided  in  %  19,  chap.  64,  p. 
540.  R.  S.  of  Maine. 

An  administrator  de  bonis  non  shall  adminis- 
ter oo  the  estate  not  administered  on.  R  8.  of 
Me.  20-24. 

He  derives  his  title  from  the  deceased,  and 
not  from  the  former  executor.  He  is  entitled 
to  all  the  goods  and  personal  estate  which  re- 
main tn  specie,  as  money  received  by  the  former 

execntoToradininistratorandkeptDy^t^f: 
if  mixed  with  the  administrators  own  money, 
it  is  conridered  as  connected,  or  as  technically 
speaking  "administered."  Bac.  Abr.  B.  2,  2; 
FUckman's  Case,  6  Coke,  393;  U.  S.  v.  W^ker, 
10»  U.  8.  261  (bk.  37,  L.  ed.  938);  BeaU  v.  New 
Mexico,  16  WaU.  585,  (88  U.  S.  bk.  31,  L.  ed. 
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292);  Coleman  v.  MeMurdo,  6  Band.  01;  Bank 
of  Pa.  T.  Haldmnan,  1  Pen.  &  W.  161;  Potts  v. 

Smith,  8  Rawle,  861 ;  BeU  v.  Bpeight,  1 1  Humph. 
461;  8}eink  v.  Snodgrass,  17  Ala.  658;  Slaughter 
V.  Fronan,  5  T.  B.  Mon.  (Ky.)  19;  GamAfe  v. 
Hamilton,  7  Mo.  469. 

To  the  administrator  de  bonis  non  is  com- 
mitted only  the  administration  of  the  goods, 
chattels  and  credits  of  the  deceased  which  have 
not  been  administered.  BeaU  v.  Sew  Moxieo, 
#«pra;  U.  8.  V.  Walker,  supra. 

The  defendants  are  liable  Mily  at  the  suit  of 
creditors,  distributees  and  legatees  entitled  to 
the  funds.  Id. 

The  executor  or  administrator  is  only  liable  to 
account  at  the  suit  of  creditors,  distributees  and 
legatees  entitled  to  the  funds.  H, 

Virgin,       delivered  the  opinion  of  the 
court: 

Debt  on  what  purports  to  be  the  penal  part 
of  a  probate  bond,  executed,  with  sureties,  by 
the  executrix  of  the  last  will  and  testament  of 
James  R.  Dockray.to  this  plaintlfl  described  as 
"Judge  of  Probate  of  WiUs,"  and  payable  to 
him  or  his  successor.  Instead  of  cravmg  oyer 
of  the  conditions  of  the  bond  and  pl^mg 
thereto,  the  defendants  have  demurred  to  the 
writ  and  declaration. 

The  action  is  in  the  name  of  the  obligee,  the 
writ  alleging,  however,  that  the  "  suit  is  prose- 
cuted by  Lewis  Fierce,  administrator  de  bonis 
non  with  the  will  annexed  of  the  estate  of  James 
R.  Dockray." 

While  an  administrator  de  bonis  non  adminis- 
tratis is  understood  in  general  terms  to  be  the 
successor  of  the  executor,  still  he  derives  his 
title  directly  from  the  testator  and  not  from  the 
executor.  Am.  Board  of  Comrt.  Appeal,  27 
Conn.  844. 

On  his  appointment  there  rests  in  him,  as  is 
indicated  by  bis  commission  and  official  desig- 
nation, title  only  to  the  unadmlnistered  prop- 
eriv  of  the  testator,  in  trust  for  those  to  whom 
it  oelonga.  Therefore,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  he  has  no 
recourse  against  his  ofiicial  preaecessor  for 
devastavit  or  maladministration,  the  remedy 
therefor  being  reserved  to  the  creditors,  legatees 
and  distributees  directly;  the  executor  being 
responsible,  in  general  tmns,  to  his  sucoesBor 
only  for  the  goods,  effects  and  credits  which 
were  of  the  testator  at  the  time  of  his  decease, 
and  remain  unadmlnistered ;  that  is  in  specie  un- 
altered or  unconverted  by  any  act  of  the  execu- 
tor or  the  proceeds  thereof  not  mixed  with  the 
latter's  own  money.  Potts  v.  Smith,  8  Rawle, 
991;  8.  C.  34  Am.  Dec.  859;  Sch.  Exrs.  &  Admn. 
8  408  «f  seg.;  Wms.  Exrs.  916  et  seq.;  BeaU  v. 
Neto  Mexico,  16  WaU.  585,  540  [88  U.  S.  bk.  62, 
L.  ed.  292,  2941;  U.  8.  V.  Walhar,  109  U.  8.  265 
[bk.  28,  L.  ed.  939]. 

In  several  of  the  States  statutory  provisions 
allow  an  administrator  de  bonis  non  to  call  for  a 
full  accounting  by  his  predecessor  and  resort  to 
an  action  on  his  bond.  Cases  supra  and  notes, 
and  an  elaborate  note  in  34  Am.  Dec.  879-390. 

There  are  no  such  liberal  statutoiy-  provisions 
in  this  State.  R.  S.  chap.  64,  g§  20-34;  chap. 
87,  gS4,  5,  6. 

Being  confined  to  the  record,  we  have  no 
means  of  knowing  for  what  purpose  the  ad-  n 
ministrator  de  bonis  non  is  seeking  to  maint^' 
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this  action.  He  is  officially  Interested  in  the 
defendant's  bond,  to  the  amount  of  the  unad- 
ministered  estate  which  she  holds  if  any;  for 
such  property  vested  in  him  in  trust  for  tiiose 
to  whom  it  bdongs,  legatees  or  creditors. 

Being  "  interested  in  his  official  capacity"  he 
had  8  right  to  originate  a  suit  on  such  bond 
without  applying  to  the  Judge  of  probate;  pro-^ 
vided  "  his  interest  has  been  speciftcally  ascer- 
tained" as  provided  in  R.  S.  chap.  73,  g  10,  and 
this  should  be  alleged  if  such  preliminary  action 
has  been  taken;  aod  if  not,  the  action  caoDot 
be  maintained  under  that  section.  Nor  could 
he  maintain  the  actionunder  R  S.  chap.  73, 
15,  for  no  authority  by  the  Judge  of  probate  is 
alleged,  which  that  section  makes  essential. 
Nor  can  the  administrator  de  honia  non,  prosecute 
the  action  for  Ammi  Mitchell,  although  the 
latter  might.  Assuming,  therefore,  that  the  de- 
fendant's bond  is  a  statutory  probate  bond,  the 
demurrer  mtist  be  sustained,  and  the  plaintiff 
may  amend  his  writ  and  declaration  upon  pay- 
ment of  costs  from  the  time  when  the  cfemurrer 
was  filed. 

Denmrrer  mi^ained. 

Peters,  Ch.  j;  .Walton.  Iiibb^,  Foster 
and  Hitskelli  JJ.,  concurred. 


STATE  of  Maine,  «e  rri.  Inhabitants  of 
HAKPSWELL, 

V. 

COUNTY  COMBS,  of  Cumberland  Co. 

Rev.  Stats,  of  Maine,  chap.  18,  §  B,  provide 
that  connty  commissioners  shall  make 
return  of  tue  laying  out  of  a  highway 
"  at  their  next  regular  session  after  the 
hearing;"and  ohap.74,S  6,providtis  for  the 
seesionB  of  ihe  Cumbwiand  County  Com- 
miasioners  as  follows :  "  Cumberland, 
terms  of  record  on  the  first  Tuesdays  of 
January  and  June,  and  regular  sessions 
on  the  first  Tuesday  of  each  month." 
The  Commissioners  made  their  return 
on  the  first  Tuesday  of  January,  1884, 
of  laying  out  of  a  way  in  Harpswell, 
In  wmch  proceeding  the  hean^  was  bad 
on  the  flratday  of  August,  1888.  Held, 
that  the  proceedini^  of  the  Conunis- 
aionera  were  reffolar  and  In  accordance 
with  law. 

(Cumberland— Decided  January  M,  USfU 

CERTIORAEI.    Record  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mcwn.  Stront  A  A>lm«B,  for  Inhabitants 
of  Harpswell: 

The  report  of  the  County  Conunlsdoners  lo- 
cating a  highway  which  ought  to  be  made  at 
any  particumr  regular  sesdon,cannot  be  carried 
over  and  returned,  either  to  an  adjournment  of 
that  re^lor  session  or  to  any  subsequent  regu- 
lar session.    Parsonafidd  v.  Lard,  23  Me.  511. 

Nor  can  it  be  made  returnable  before  the  next 
session.    Mtmticello  v.  Co.  Chmrt.,  59  Me.  891. 

The  same  principle  is  applied  to  reports  of 
committees  appointed  on  appeal  from  decision 
of  commissioners  under  a  similar  provision. 
Be  WindUam,  83  Me.  463;  (Hty  ef  B^agt, 
68Me.4»l.  "  J 
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The  time  for  the  report  to  be  nude  h  find 
by  statute,  chapter  18,  g  S,  as  the  neit  icgnk 

session. 

If  the  County  CommiBsionera  originallf  hid 
jurisdiction  of  the  matter,  any  Bubseqnenl  ir- 
regularities do  not  vacate  their  proeeeuogiei- 
cept  upon  proper  process  therefor.  fTMBM* 
v.  Stmertet  Co.  35  Me.  300. 

Certiorari  equally  lies  where  they  liad  m 
jurisdiction.  State  v.FotcntU,lQ}Ae.UiBai^ 
V.  Co.  Cmtn.  30  Me.  270;  ^kUet.  Ok  Qwi 
70  Me.  317-825. 

Bnt  even  if  the  error  was  one  of  fonn  odIt, 
the  matter  not  having  been  examined  \^  thf 
petition  for  eertiorart  but  a  writ  baving  i«ied 
and  the  whole  record  being  before  llie  coon, 
unless  it  is  perfect  in  form  as  weO  u  in  sA- 
stance.it  should  be  quashed  and  the  wbolep- 
ceedings  before  the  County  CommissioMDKi 
aside.    GUcmn  v.  S^^,  34  Pick.  IH-IM. 

And  only  the  record  can  be  examined.  VU' 
V.  Co.  Comrs.  70  Me.  817-326;  Drain  r.(t. 
Comra.  63  Me.  385-368. 

It  appears  that  the  proceedings  bsve  not  bea 
extendi  upon  the  record  of  the  court  below,  bt 
reason  of  an  appeal,  in  the  matter  of  duaas. 
taken  by  one  o'f  the  parties  over  wboae  UnduK 
road  was  attempted  to  be  laid  out.  ix  'vk^ 
precise  case  of  unfinished  im>ceediagBtoi^ 
(»rMt>ran  properly  appUea,  NTor  boDgtpi' 
ceedinc  which  lies  oolf  when  tiw  caw  bmjiw 
to  final  judgment.  Drovfne-v,  8Umfmai,lt»- 
441-445. 

Mr.  C.  W.  Larrabee,  for  defendub: 

Inspection  of  the  record  and  petitioDsnsTe! 
the  first  error  assigned.in  petitioo.  The !<««»• 
are  the  same  in  the  petition  and  the  mndrf 
the  laying  out  by  the  commiasioner  Tana  be- 
tween these  points.  It  was  within  ^^ir'^ 
discretion  so  to  do.  Gvodmn  v.  /jtJtai.  ^ BJi^ 
weU.  12  Me.  275. 

The  3d  and  8d  errors  asugned,  subeUnttaB; 
raise  the  same  points,!.  e.,that  the  report ofi^ 
CommissioDers  was  not  made  to  the  tam  of  il» 
court  required  by  the  statute.  As  thelawrtooa 
before  the  last  revision  of  tfaestatutea,R.&^- 
chap.  78,  %  6,  they,  the  County  Comnii»»». 
shall  hold  annual  seasions  in  tne  aliire  ton  ^ 
each  county  at  the  times  f  oUowing:  *  ' 
in  the  County  of  Cumberland  on  the  fintTnfr 
days  of  January  and  June. 

In  1888  an  Act  of  the  Lerislstoie  wkkiif 
incorporated  in  the  present  R  8.  ^  6,  nfcR^ 
specially  to  the  County  ComraissiuMrs  of  Cw 
beriand  County,  thus:  "Thetenn  tlw  teoora 
on  the  firat  Tuesdays  of  Jamurrud  JaM.  «w 
the  r^:ular  session  on  the  first  Tnodsyitf  <» 
month." 

The  Act  of  1888  was  confined  to  Comibertiail 
and  changes  the  names  of  the  JaonuT  and  Jocr 
terms  to  ^'Terms  of  Becord"  and  lU  the 
sessions  are  to  be  called  "regular  senoaa. 

The  annual sesdon of  the CommiwJ"*"^ 
Cumberland  County  bad  always  tea 
Terms  of  Becord,  had  always  been  thdr  "»« 
ular  term,"  and  the  language  of  tbeArt 
cates  an  intention  that  they  should  cnaiiwf 
such.  ^.  

If  the  letter  of  the  law  contHJ*,**" 
monthly  meetings  called  regular  bbbo— ,y 
the  only  regular  DOBstoao  and  to 
could  returns  he  made-as  prondedii (m*^ 
utes  for  ii^,^^^y(&iOO^Pi^  ™ 
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"  terms  of  record"  would  not  be  regular  ses- 
rions,  becaiise  they  are  called  by  a  different 
name.  Such  a  (instruction  seems  to  us  to  be  in 
conflict  with  the  true  meaning  of  the  Act  of  1888. 

When  laws  and  statutes  seem  contrary  to  one 
snother.if  by  interpretation  they  maj  stand  to- 
together  they  shall  so  stand  ;  and  if  the  laws 
omy  so  far  disagree  or  differ  as  that  they  mar 
1^  any  other  constmcttoQ  both  stand  they  will 
both  be  upheld ;  for,  whenever  this  can  be  done, 
the  rule  that  subsequent  laws  abrogate  prior 
ones  does  not  apply,  and  the  last  law  will  not 
repeal  the  fonner.  Smith,  Oom.  on  Const.  & 
Stat.  Const,  chap.  19,  g  757. 

HMkell,  J.,  delivered  the  oi^nion  of  the 
«>urt: 

Certiorari,\a  quash  the  record  of  theCoun^ 
Comraisdoners  for  the  County  of  Cumberland, 
because  they  did  not  make  and  file  their  report 
for  the  location  of  a  way  at  tbdr  next  r^idar 
session  after  the  hearing. 

By  the  Act  of  166S,  cbap.60,  g  2,  Incorporated 
into  the  reviedon  of  1871,  cluqi.  78,  §  6,  the 
CtMin^  Conmoisrioners  of  Comberiand  were 
required  to  hold  "annual  sessions"  on  the  first 
Tnesdays  of  January  and  June. 

By  the  Act  of  18S3,  R.  S.  chap.  78,  ^  6,  they 
are  required  to  hold  annual  sessions,  viz.  :Terms 
of  Record  on  the  first  Tuesdays  of  January  and 
June,  and  regular  seasons  on  the  first  Tuesday 
of  each  month.  That  is, Terms  of  Record  twice 
yearly  .with  sessicHU  thereof  moDthly.to  be  held 
regularly,  on  the  first  Tuesday  of  racfa  month. 
Prior  to  this  Act,  the  Commissioners  might  ad- 
journ their  half  yearly  terms  from  time  to  time 
at  their  pleasure,  but  the  Legislature  have  en- 
acted that  these  terms  shall  be  held  on  stated 
days  throughout  the  year,  that  persons  having 
InisinesB  toudiing  county  affairs  may  know 
when  its  Commisraoners  can  be  found  in  session. 
The  montldT  meetinm  are  but  sessions  of  the 
term  on  which  they  ndl.and  the  business  trans- 
acted at  any  session  is  at  and  during  the  Term 
of  Record  within  which  it  is  held,  preci8ely,in 
I^hI  effect,  as  though  it  had  been  done  at  an 
aii^onmed  session  of  the  half  yearly  term  under 
the  prior  statute.  The  monthly  sessions,  after 
the  he^isming  of  a  term  of  reccnd,ar^  in  effect 
statute  adjourn ments  of  that  term.  The  duties 
of  the  cranmisslonets  and  the  methods  of  their 
procedure  have  not  been  changed  by  the  Act  of 
1883. 

All  reports,  that  they  are  required  by  law  to 
make  at  a  "regular  session,"  are  to  be  made  at 
a  Term  of  Record,  and  all  continuanoes  re- 
quired by  law  are  to  be  to  the  next  Term  of 
Record.  It  is  clear,  from  a  careful  considera- 
tion of  all  the  statutes  touchlne  the  court  of 
Coimty  Commissioners  and  its  duties,  that  the 
words  "  Terms  of  Record,"  in  the  Act  of  1888, 
have  the  same  signtficance,and  are  synonymous 
with  the  words,  "regular  session"  in  chapter  18, 
^  6,  of  the  revision  of  1671  and  1883,  and  that 
these  latter  words  in  ch.  78,  g  6,  of  the  revision 
of  1688,  were  inaptly  used  in  contrast  with  the 
former. 

In  this  view,  the  record  sent  up  shows  Uiat 
the  Commissiouers  have  proceeded  regolarly, 
and  in  accordance  with  law;  uid  tikerdorethe 
order  is: 

Beeerd  affirmed  with  eottt. 

KB. 


Peters,  (7A.  J:,Walton.Vli>cla.IiiblM7 
and  Foater.  concnrred. 


City  of  BIDDEFORD 
COUNTY  COMRS.  of  York  County. 

No  appesl  lie*  from  the  action  of  a  city 
council  in  reftising  to  lay  out  a  way* 
where  the  charter  ffives  the  city  council 
ezcIusiTe  authority  to  lay  out  new 
streets  and  ways,  and  the  general  atat- 
utee  provide  only  for  an  appeal  in 
such  matters  from  the  action  of  mtmie- 
ipal  oBeera;  the  ''mnnleipal  offioers" 
of  a  city  belQir  defined  by  statute  to 
mean  the  "mayorand  aldermen." 

(York— Decided  January  19. 1880.) 

PROCEEDINGS  to  locate  a  highway.  Sur 
tained. 

Mr.  N.  B.  Walker.  0%  Solicitor,  lor  pe- 
titioner: 

That  the  Gommlsrioners  undertook  to  locate 
a  city  street  rather  than  a  highway  or  county 
road,  the  record,  as  well  as  &e  particular  awara 
that  the  land  damams  should  be  paid  out  of 
the  city  treasury,  affords  condustve  evidence, 
for— 

On  location  of  highway,  county  pays  land 
damage.    R.  B.  chap.  18,  ^  5. 

On  location  of  town  vim,  town  pays  land 
damage.   R.  8.  chap.  18, 1 18, 

County  commissioners  nave  original  juris- 
diction over  the  location  of  highways  only.  R. 
S.chap.  18,  §1. 

Over  town  ways  their  jurisdiction  is  appel- 
late, under  chap.  18,  %  19,  or  §  21. 

It  is  very  clear  that  §  31  applies  to  a  town 
Milj,  and  cannot  include  the  City  of  Bidde- 

Section  19  gives  an  appeal  "when  the  munic- 
ipal ofilce!):^  unreasonably  neglect  or  refuse  to 
lay  out  or  alter  a  town  way." 

But  by  reference  to  the  charter  of  the  City  of 
Biddeford,  it  will  be  seen  that  the  Legislature 
intended  to  do  just  what  it  did:  confer  exclus- 
ive power  over  the  location  of  streets  in  Bidde- 
ford to  the  city  council.  Laws  of  186S  amend- 
ed by  Laws  of  1860,  chap.  888. 

Similar  provisions  in  the  charters  of  other 
cities  have  by  this  court  been  adjudged  to  naut 
an  exclusive  right.  Baldwin  v.Banffor,  86He., 
52^.    Preble  V.  Pryrtland.  45  Me.  S45. 

It  does  not  appearthat the  municipal  officers 
unreasonably  neglected  or  refused  to  lay  out 
the  way,  and  there  Is  no  such  claim  in  the 
petition,  nor  do  the  Commissioners  make  such 
an  adjudication.  The  error  is  fatal.  Inhab.  of 
Pownal  V.  County  Gommiwimert,  68  Me.  108, 
and  cases  there  cited. 

"The  unreasonableness  of  their  refu.sal 
should  be  adjudged  by  the  Commissioners  and 
Altered  of  lecMd  by  the  CommlssloneTs,  as  the 
foundation  of  their  Jurisdiction,  or  it  would 
be  error,"  Goodtoin  v.  County  Comrs.  of  SagO' 
dahoc  Go.  m  Me,  S80. 

The  annual  sessions  of  the  County  Commis- 
sioners of  York  County  are  held  on  the  second 
Tuesdays  of  April  and  October.  R.S.  chap,  78, 
8  6 
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By  making  their  return  to  the  October  ses- 
sion, 1883,  instead  of  the  April  session,  A.  D. 
1884,  the  Commissioners  committed  an  error  in 
substance,  for  which  certiorari  will  lie.  Par- 
um^M  V.  Lord,  23  Me.  615;  Inhabitanta  of 
Windham,  PeUHon^for  certiorari,  32  Me.  454. 

The  court  has  a  jumcial  discretion  in  these 
matters  to  be  exercised  in  accordance  with  es- 
tablished rales  of  law.   60  Me.  48. 

Hajikell.  J.',  dellTered  the  opinion  of  the 

court: 

Petition  for  eertiorari,  to  qnash  the  record  of 
the  Coimty  Commissioners  for  the  County  of 
York,  for  want  of  jurisdiction. 

The  citr  council  of  Biddefoni  refused  to  lo- 
cate and  lav  out  a  street  in  the  City  of  Bidde- 
ford,  and  the  Commissioners,  on  application, 
proceeded  to  locate  and  lay  out  the  same.  R.  S. 
chap.  18,  g  19,  provides,  that,  "when  the  mimic- 
tpal  officers  unreasonably  neglect  or  refuse  to 
lay  out,  or  alter,  a  town  way,"  the  commis- 
sioners, upon  proper  applicatiOD,  may  deter- 
mine the  matter.  They  nave  JurisdictioD  only 
when  given  by  statute.  Be^fiiM  t.  Ch.Oom.  of 
Waldo  Cminty,  63  Me.  629. 

The  city  charter  of  Biddeford,  Special  Laws 
of  1853,  amended  by  special  Act  of  1860,  cliap. 
888,  ^  3,  provides  Ubat  the  city  council  "Shall 
have  excludve  power  to  layout  any  new  street 
or  public  way,  in  said  city,  •  •  •  and  shall  be 
governed  by  the  same  rules  and  regulations,  as 
are  by  law  provided  in  the  case  of  the  location 
or  discontinuance  of  town  ways  by  the  select- 
men of  towns."  An  appeal  from  its  award  of 
dama^  is  provided  for  by  the  charter,  and  the 
commissioners  are  authorized  to  lay  out  county 
roads  that  shall  pass  into  or  through  the  citv. 
The  charter  confers  upon  the  city  cooncil  tae 
same  powers  that  the  inbahitann  and  munic- 
ipal omeers  of  towns  enjoy.  iWfe  v.  Port- 
land, 45  Me.  241. 

The  municipal  officers  of  a  city  are  the  may- 
or and  aldermen.    R.  S.  chap.  1,  %  6,  rule  33. 

The  charter  of  Biddeford  confers  the  power 
of  laying  out  streets,  upon  the  city  council, 
not  upon  its  municipal  officers;  and  in  this  l>e- 
half  the  authority  is  exclusive  save  in  the  case 
of  county  roads  passing  through  or  into  the 
City;  they  may  be  laid  oy  the  Commissionera. 
Hajisonet  at.,  appellants,  51  Me.  198. 

The  true  construction  of  the  law  is  that  the 
city  council  shall  have  exclusive  and  final  au- 
thority over  the  laying  out  and  altering  of  city 
streets.  Its  determination  and  action  in  such 
matters  cannot  be  reviewed  or  revised  1^  the 
County  Commissioners.  This  seems  to  have 
been  conceded  in  Baldwin  v.  Bangor,  86  Me. 
518;  KtTi//  V.  Lewitton,  70  Me.  406. 

The  general  statutes  do  not  in  terms  give  an 
appeal  to  the  commissioners  of  the  county  from 
the  action  of  the  city  council,  and  the  charter 
of  Biddeford  expressly  rests  ezclusiTe  authori^ 
In  such  matters  with  its  council.  From  its  ac- 
tion an  appeal  lies  only  to  the  ballot. 

Writ  to  iwue. 

pBten,  Ch.     Walton, Vlri>l]i,Libb^ 

and  Fovier,  JJ.^  concurred. 
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Abiel  TRASS 

e. 

WUliamTRASK,  Admr. 

1.  Vpon  the  death  of  the  defendant  in  a 
real  action  to  recoTer  land*  a  eita^ 
tion  to  all  persons  interested  in  the  es- 
tate of  the  aeoeased  defendant,  without 
naming-  anyone,  to  appear  and  defend, 
is  not  sufflcient  to  authorize  the  court 
to  enter  Judgment  for  the  land. 

2.  A  judgment  lor  costs,  in  such  action, 
against  the  estate  in  the  hands  of  the 
aaministrator,  can  only  be  entered 
when  the  demandant  has  Jadgment  fiir 
the  land* 

(Ltacoln  Decided  January  19,  1B88.) 

WRIT  of  entry.  The  action  was  referred  by 
a  rule  of  court,  October  Term.  1864. 
In  the  lifetime  of  the  original  parties  ti>e  ref- 
eree met  them  upon  the  premises,  wait  over  the 
line  with  the  parties,  witnesses  and  mmtjot. 
But  before  the  final  hearing,  Enoch  Trask,  the 
original  defendant,  died.  Hay  18, 1S76. 

The  .action  was  brought,  not  only  to  recover 
the  premises  described  in  the  writ,  out  to  recov- 
er (umages  for  the  rents  and  profits  of  the 
premises,  and  for  "the  destruction  and  waate 
of  the  property,"  by  tearing  down  and  canying 
away  iaice  aim  fencing  stuff  thereon  belonginf 
to  the  plaintiff,  and  cutting  and  carrying  awsy 
the  grass;  as  was  authtmzed  by  the  statute  «t 
the  ume  the  action  was  hxoudit.  R.  8.  18B7, 
chap.  104.  ^  11. 

The  statutes  in  force  at  the  time  of  the  death 
of  Enoch  Trask  were  R.  S.  of  1871,  chap.  104, 
as  amended  by  Laws  of  18i6,  chap.  82. 
Mmr$.  Hilton  ft  Hnston,  tor  defendant 
By  R.  S.  chap.  104,  §  16,it  is  provided  that  do 
real  action  shall  be  abated  by  the  death  of  either 
party,  after  its  entry  in  court;  but  the  court 
shall  proceed  to  try  and  determine  such  action 
after  such  notice  as  the  court  orders  has  been 
served  upon  "all  interested  in  Ills  estate,  per- 
sonally or  by  publication  in  some  newspaper." 

Section  17  of  same  chapter  provides  that  tf 
any  heir  is  a  minor,  the  court  shall  order  notice 
to  the  guardian  and  may  appoint  a  guaidian 
ad  litem,  if  necessaiy. 

Section  18  authonzes  judgment  against  tHily 
"such  as  have  been  notified." 

In  Bridffham  v.  Prince,  88  Me.  175,  the  court 
says:  "Upon  the  death  of  the  defendant,  the 
court  had  no  authority  to  proceed  any  further 
in  relation  to  the  writ  of  entry  •  •  •  with- 
out notice  to  his  le^  representatives  and  all 
others  interested  in  bis  estate  as  heirs." 
Mr.  A.  P.  Gould,  for  plaintiff: 
The  demandant  was  entitled  to  recover  judg- 
ment against  the  heirs  upon  such  notice,  whether 
they  appeared  and  defended  or  not;  and  such 
judgment  is  conclunve  on  them.  R.  chap. 
104,  ^  18. 

And  such  is  still  the  law.  R.  S.  1888,  chap. 
104,  g  18;  Bridgkam  v.  Prince,  8S  Me.  174. 

In  IlasMl  V.  W/iitn£if,  12  Mass.  47,  the  action 
was  referred  by  a  rule  of  court,  for  the  court 
says  that  the  court  is  of  opinioa  "That  neither 
pui^y  had  a  ri^^t,  without  the  oonsent  of  the 
other,  to  rescind  or  discharge  the  rote :"  aod 
that  after  the  entry  npon-the  dockst,  "nothing 
more  was  nece«)pydM^j9ilebl@ietglt^  to  make 
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■out  the  rule  accOTding  to  the  true  Intent  and 
meaning  of  the  partieB,"  and  that  It  will  be 

issued  as  of  course. 

The  reference  with  the  consent  of  the  parties, 
was  a  substitute  for  a  trial  by  jury,  and  it  be- 
came the  act  of  the  court;  and  the  authority  of 
the  referee  was  not.  therefore,  revoked  by  the 
death  of  the  original  defeiulant.  Bacon  t. 
Orandon,  IS  Pick.  79.  80.* 

It  is  held  tliat  "A  submission  once  made  a 
rule  of  court  is  no  longer  countermandable  by' 
-either  party."  Gumbenandv.  North  Tnrmoutft, 
4  Me,  459. 

After  the  submission  is  made  a  rule  of  court, 
the  party  cannot  rescind  it  without  incurring  a 
breach  of  that  rale.   Milne  v.  Oralrix,  7  East, 

And  in  HatktM  t.  Whitnty,  13  Mass.  47,  it 
was  decided  that  where  an  action  has  been  re-' 
ferred  by  a  rule  of  court,  neither  party  has  a 
ri^bt,  without  the  consent  of  the  other,  to  re- 
-scind  or  discharge  It. 

Before  the  Statute  of  William,  "the  statute 
authorizinj^  arbitratiooaoutof  court"a  snbmia- 
«{on  to  arbitration  mi^t  be  revoked  before  It 
was  executed.  The  statute  says  that  it  shall 
be  lawful  for  the  parties  to  agree  that  their  sub- 
mission should  be  made  a  rule  of  court;  which 
agreement;  that  is,  so  long  as  it  subsists  as  an 
agreement  merely,  may  be  entered  of  record. 
After  it  is  made  a  rule  of  court  the  ^trty  can- 
not rescind  it.   MUne  v.  Qratrix,  7  East,  608. 

In  Buiton  v.  Dunmodjf,  1  Blnn.  4S,  the  court 
refused  to  strike  off  a  rale  of  reference,  on  mo 
tion  of  the  administrator,  upon  the  ground  that 
the  reference  was  entered  before  the  decease  of 
the  original  defendant. 

In  Dfxtcr-v.  Toung,  40  K.  H.  180,  it  is  held 
that  "Where  parties  to  an  action  pending  in 
court  enter  into  an  agreement  to  submit  Uie 
action  -  to  one  or  more  referees,  and  a  rule  of 
reference  is  entered  by  the  court,  neither  party 
has  the  right  to  revoRe  such  submission,  or  to 
rescind  such  rule  of  reference." 

In  North  Carolina  it  has  been  held  that 
■  "Where  a  cause  has  been  referred  to  arbitrators 
by  a  rale  of  court,  a  party  cannot  revoke  the 
arbltraricm,  without  the  permission  of  the  court 
which  made  the  order."  Tyaon  v.  Bobiruon,  8 
Ired.  888. 

In  New  Jersey  it  was  early  held  that  "Where 
parties  had  ^r^  to  refer  a  pending  suit,  and 
a  rule  of  reference  had  been  entered  by  the 
-court,  althoucrfa  one  of  them  filed  his  revocatioD 
OD  the  next  day,  the  reference  was  not  revoca- 
ble, as  the  submission  had  become  a  rule  of 
«rart."   Ferrit  v,  Mun,  2  Zab.  161. 

The  same  doctrine  was  early  held  in  Connec- 
ticut.   Bray  v.  Engtitff,  1  Conn.  498. 

Before  the  agreement  actually  becomes  a  rule 
of  court,  it  may  be  revoked ;  but  not  afterwards. 
Horae,  Arb.  &  Award,  282. 

Asa  general  rule,  death  is  a  revocation  of  the 
authority  of  an  arbitrator  who  has  been  made 
such  by  an  agreement  ot  the  parties;  but  "if 
the  submission  be  by  rale  of  court  in  a  lis  pen- 
den»,  the  result  will  be  otherwise."  Id.  citing 
PYe^orn  v.  Denman,  8  Halst.  116. 

The  trae  ground  is  suggested  by  the  Massa- 
chusetts Court  in  Baeon  v.  Orandon,  supra  : 
that  an  agreement  to  refer,  consummated  by  an 
■entry  upon  the  docket  in  a  case  pending,  has 
become  the  act  of  the  court. 

HE. 


The  general  rale  la  that  where  a  contract 
with  the  decedent  is  of  such  a  nature  that  his 
personal  representative  can  execute  It,  he  is 
bound  to  pCTform  it.    1  Pars.  Cont.  111. 

That  the  death  did  not  discbarge  the  refer- 
ence, but  also  that  the  court  would  not  strike  a 
reference  off  on  motion,  as  they  say,  "after  a 
party  has  felt  the  pulse  of  the  referee  at  a  meet- 
ing, sec,  Biubm  v.  Jhtmooody,  mpra. 

MmMktU,      delivered  the  ojdnion  of  the 

court: 

Writ  of  entry  to  recover  land  and  damages 
for  waste.  The  action  was  referred,  and  there- 
after the  tenant  died.  His  administrator  was 
cited  to  defend,  and  he  appeared.  All  per- 
sons interested  in  the  estate  of  the  tenant  were 
also,  by  public  notice  agreeable  to  an  order  en- 
tered in  vacation,  cited  to  appear  and  defend, 
but  none  appeared.  The  referee  heard  the  par- 
ties and  reported  that  the  demandant  should 
have  Judnnent  for  the  land  and  damages  and 
costs.  The  court  accepted  the  report,  and  the 
defendant  has  excepted. 

No  person  beside  the  administrator  has  ap- 
peared to  defend  the  suit,  and  he  is  not  charged 
with  being  a  disseisor,  nor  does  he  pretend  to 
be  tenant  of  the  freehold.  Judgment  against 
him  could  not  affect  the  heirs.  Bridgham  t. 
PnnM,  88  Me.  174. 

There  are  no  defendants  In  court  against 
whom  judgment  can  be  given  for  the  land. 
Had  the  demandant  cited  by  name  such  per- 
sons as  he  conceived  to  be  heirs  of  the  deceased 
tenant,  they  would  be  concluded  by  default,  If 
they  did  not  choose  to  appear  and  defend,  and 
judgment  might  be  given  against  tt^  for  the 
land;  but  this  has  not  been  done.  At  common 
htw,  an  action  of  this  sort  would  abate  upon 
the  death  of  the  tenant,  but  by  R.  8.  chap.  104, 
§  16,  it  may  be  further  prosecuted  upon  notice 
to  "all  interested  in  the  estate,"  that  is,  notice 
to  the  individuals  interested,  served  as  the  court 
may  order.  Upon  their  appearance,  they  may 
set  up  title  in  themselves,  acquired  either  from 
the  deceased  tenant  or  from  any  oUier  source. 
Brunmpick Savings  Intt.'t.Crottman.l^T&s.Ctt'l. 

How  Uien  can  judgment  be  awarded  upon 
the  report  of  the  referee?  The  judgment  must 
follow  the  terms  of  the  report,  and  that  awards 
the  land  as  well  as  damages;  and  damages  are 
only  recoverable  against  the  estate  in  the  hands 
of  the  administrator,  and  then  as  incident  to 
judgment  for  the  land ;  for  if  the  demandant  bad 
no  title,  he  could  neither  recover  the  land  nor 
damages.  The  demandant  must  cite  the  heirs 
before  he  can  further  prosecute  the  suit. 

Exertion*  mgtaintd.    Report  r^ected. 

Peters,  Ck.  J., Walton, Vir^ia,  Libbej- 

and  Foster.  JJ.,  concuired. 


STATE  of  Maine, 

V. 

C.  WILLIS,  Jr. 

1.  An  indictment  for  maJntainlng*  a  lot- 
tery is  good,  alttiough  it  does  not  dis- 
close the  name  of  the  prosecutor  to 
whom  the  law  gives  a  po^floa  xit,flhe 

penalty.  D  gl  zed  5yAj\30gTC: 
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2.  A  lottery  is  a  scheme  and  device  of 
chance;  and  a  scheme  is  none  the  lees  alot^ 
tei7  because  it  promises  a  prize  to  each 
ticket  holder,  tneprizes  being  of  differ- 
ent Tataes;  nor  because  the  prizes  are 
called  presents  in  the  prospectus;  nor 
because  the  tickets  connst  of  receipts 
for  subscriptions  to  a  newspaper,  bpfc 
numbered  to  compare  with  numbers 
upon  the  articles  to  be  distributed. 

3.  An  indictment  is  not  bad  for  dnplic- 

which  charges  that  the  defendajit 
vna  euKSffed  in  "  a  lottery*  scheme  or 
device  of  chance;"  nor  one  that  avers 
that  the  defendiuit  printed,  published 
and  eiroolated  an  advertisement  of  a 
lottery. 

4.  An  indictment  which  charges  defend- 
ant with  inserting  an  advertisement 
of  a  lotteiy  in  a  newspaper,  published 
In  New  york  but  circulated  in  this 

k  State,  is  bad  OB  demorrer  if  it  contains 
no  averment  that  the  defendant  was  con- 
cerned in  some  way  with  the  circulation 
of  such  newspaper  in  ttiis  State. 

5.  An  indictment  'which  eharg>ed  that 
at  a  place  and  on  a  day  named  the  defend- 
ant was  concerned  in  a  lottery  by  sell- 
ing a  tteket  to  a  person  named,  u  not 
bad  on  demurrer  becanae  it  omitted 
the  words  **theB  and  there**  Jn  connec- 
tion with  the  averment  of  selling  the 
ticket. 

6.  Where  a  lottery  ticket  is  set  out  in  an 
indictment  by  copy  and  it  does  not  ap- 
pear upon  its  face  to  be  a  ticket,  it  may 
be  averred  and  proved  to  be  such. 

(Itennebeo— Decided  December  80, 1886^ 

INDICTMENT  under  R.  B.chap.l38,§18,  and 
is  before  the  court  upon  questions  rataed  as  to 
its  sufficiency.  iDefendaDt  was  charged  with 
being  concerned  in  a  lottery,  hy  printing,  pub- 
lishing and  circulating  advertisements  of  said 
lottery,  and  with  being  concerned  in  the  sale  of 
lottery  tickets  and  by  advertidng  such  tickets 
for  sale. 
To  which  defendant  demurred. 
Mr.  H.  M .  Heath,  for  defendant: 
The  indictment  contains  no  allegation  of  the 
name  of  any  prosecutor.  By  R.  S.  chap.  128,  ^ 
IS,  the  penalty  recoverable  &  to  go  '.'half  to  the 
prosecutor,  half  to  the  town  where  the  o£Fense 
was  committed."  State  v.  Smith,  64  Me;  425; 
Commtmicealth  v.  Hovard,  18  Mass.  221;  King 
V.  Hymen  7  Dum.  &  E.  546;  State  v.  Cottle, 
15  Me.  47S; 

Commonwealth  v,  Hmnard,  18  Mass.  22I,holds 
that  where  a  statute  inflicts  a  penalty  partly  to 
the  use  of  the  Htate  and  partly  to  that  of  an  in- 
former, the  government  may  sue  for  the  whole. 

Iniiutn^v.  Hymen,  svpra,  no  part  of  t^e  pen- 
alty goes  to  King,  State  or  county. 

Facts  to  be  proved  should  be  averred.  Com- 
monwealth  v.  Me$»enger,  4  Mass.  4fl2;  State  v. 
Grand  T.  B.  Co.,  (M)  Me.  145. 

The  informer  must  show  the  forfeiture  and 
its  appropriation,  or  at  least  the  proportion 
given  him  by  statute.   Same,  60  Me.  102. 

Circulating  the  notice  is  an  act  tbat  does  not 
Include  the  printing  of  the  same  notice,  (hm- 
monwealtA  v.  Claw,  16  Pick.  41. 
A  lotteiy  is  a  scheme  for  the  distribution  of 
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prizes  by  chance.  The  element  of  chance  Is. 
essential.  Pwpfc  v.  Noelke,  94  N.  Y.  137;  U. 
5.V .  Olney,  1  Abb.  (U.  S.),275;  Kohn  v.  Koeltler. 
96  N.  Y.  867;  Dunn  v.  People,  40  111.  465. 

Mr.  W.  T.  Haines,  County  Atty.,  for  the 
State: 

This  indictment  is  founded  upon  S 18,  chap. 

128. 

Being  concerned  hi  a  lotteiy  asems  to  be  the 
gist  of  the  offense. 

In  the  third  count  the  defendant  is  charged 
with  being  concerned  in  a  lottery,  by  advotia- 
ing  and  offering  for  sale  certain  tick^  in  said 
lottery. 

But  one  offense  is  set  forth  in  the  Ist  and  2d 
counts  thereof  and  also,  although  perhaps  not  so 
clearly,  in  the  3d  count.  To  couple  in  one 
count  the  allegation  of  offering  for  vaXe,  and  to 
sell,  is  not  duplicity.  Commonwealth  v.  Elaton, 
15  Pick.  278;  Commonwealth  v.  HarrU,  18  Al- 
len, 584;  Bamet  v.  State,  20  Conn.  282. 

In  an  information  on  Statute  1825,  chqi.  184^ 
of  Haas,  for  advertising  lotteiy  Ucketa  tiie  court 
says  it  is  not  necessary  to  allege  by  name,  nor, 
on  the  trial,  to  prove  by  name,  what  kind  of 
lottery  tickets  the  defendant  advertised,  nor  that 
they  were  advertised  as  being  for  sate  within 
the  couD^  in  which  the  information  is  filed. 
Commonweal  v.  Hooper,  5  Pick.  42. 

Also,  under  R.  8.  chap.  182,  Mass.  1841.  an  io- 
dictment  for  having  in  possesdon  lottery  tickets, 
with  intent  to  sell  or  offer  them  for  sale,  it  was 
held  not  necessuy  to  aver  the  intent  of  the  ^ 
fendant  to  offer  them  for  sale  within  tfae  Com- 
monwealth. Commonwealthv.  I>ana,^'}&e'L,^SA. 

The  q^uestion  of  how  the  forfeiture  is  to  be 
appropnated  is  none  of  the  defendant's  busi- 
ness.  64  Me.  488. 

The  indictment  has  followed  tiie  language  of 
the  statute  In  the  words  "lottery,  scheme  or 
device  of  chance";  also  in  the  w<mil8  "ttdstis, 
shares  or  intereft." 

Bee,  also,  the  discussion  of  this  subject  in 
Whart.  Cr.  L.  ^  2428-2482,  and  cases  there 
dted;  also,  2  Bish.  Or.  L.  glMS. 

Peters*  Ck.  J*.,  delivered  the  opinion  of  the 
court: 

The  defendant  demurs  toan  indictment  which 
alleges  against  him  participation  in  a  lotteiy 

nuisance. 

It  is  objected  that  it  is  not  stated  either  in  or 
upontbeindictmentwhotfaeproeecutoris.  The 
law  apportions  the  penalty  between  the  prose- 
cutor and  the  town  where  the  offense  is  com- 
mitted. If  the  law  was  ever  critical  enough  to 
destroy  an  indictment  because  it  did  not  dis- 
close the  name  of  the  prosecutor  or  informer, 
when  such  an  averment  requires  no  proof  and 
has  nothing  to  do  with  the  guilt  or  innocence 
of  the  person  prosecuted,  it  was  intended,  by 
the  decision  hi  State  v.  Smith.,  64  Me.  423,  to  dis- 
pense with  such  useless  technicalitv. 

It  is  contended  that  each  count  is  ill  for  du- 
plicity, because  the  allegation  is  that  the  de- 
fendant was  engaged  in  "  a  lottery,  scheme  or 
device  of  chance.  There  is  no  contradictitHi 
in  the  terms.  They  are  descriptive  of  only  one 
thing,  the  pleader  tiying  to  describe  the  oneose 
by  as  apt  a  word  as  possible.  The  wmd  lottety 
has  no  technical  nleantatg.  A  lotteir  is  noth- 
ing more  nor  leas  than  a  a^ieme  <x  device  of 
chance.   Jiwpto  l^gM^W^C^fe- 
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The  indictment  even  that  the  defeDdant  was 
concerned  In  a  lottery,  by  printing,  publishing 
and  circulating  an  advertisement  of  it,  and 
also  in  other  ways.  It  is  argued  that  this 
is  ill  for  du(^icit}[.  The  argument  is  based 
upon  a  misconception  of  the  design  and  scope 
of  the  law  against  lotteries.  The  statute,  K. 
S.  chap.  138,  ^  18,  does  not  establish  numerous 
iudepeiident  offenses:  it  establishes  but  one  of- 
fense. It  declares  "evCTy  lottery,  scheme  or 
device  of  chance,"  to  be  a  nuisance.  The  of- 
fense to  be  alleged  and  proved  is  nuisance. 
The  statute  partu;ularizes  some  of  the  modes  in 
which  the  offense  may  be  committed,  and  also 
dedues  generally  that  whoerer  aids  in  a  lotteiy 
or  ie  connected  therewith  shall  be  punished. 
It  is  but  one  offense  and  the  same  punishment, 
DO  matter  in  what  form  the  guil^  participation 
consists.  There  are  not  as  many  distinct  of- 
fenses as  there  may  be  forms  of  the  offense. 
The  indictment  describes  the  means  by  which 
the  defendant's  guilt  may  be  proved.  The  same 
rale  applies  as  in  indictments  for  liquor  nui- 
sances. State  V.  Lmng,  est  Me.  21S;  Gomtnon- 
waltk  T.  Earrit,  18  Allen,  S89. 

The  indictment  gives  the  nature  of  the  scheme 
\ij  setting  out  the  advertisement  by  copy;  by 
allowing  it  to  speak  for  itself.  This  mode  of 
pleading  is  not  unusual.  But  it  is  denied  by 
counsel  that  the  paper  indicates  a  game  of 
chance.  It  is  contended  that  the  word  chaDce 
in  the  paper  means  opportunity.  We  do  not 
concur  in  this  interpretation.  It  is  conceded 
that  the  careless  reader  might  see  in  the  adver- 
tisement a  game  of  chance.  But  that  would 
be  so,  only  oecause  the  meaning  is  there,  to  be 
seen.  In  such  case  the  reader  gets  the  author's 
real  meaning,  which  m\ist  be  the  same  for  all  per- 
sons. However  disguised  by  indirect  or  decept- 
ive expression,  the  p^>er,  as  a  whole,  discloses  a 
lottery.  If  it  were  not  so,  readers  would  not  be- 
come buyers.  It  informsits  patrons  thstevery 
subscriber  is  sure  to  get  a  present,  and  the  pres- 
ents are  of  various  v^ues.  Assurance  is  given 
lhatthepresent3willbe"awardedfairly."  How 
can  presents  of  unequal  value  be  fairly  awarded 
unless  by  some  lot  or  chance?  A  purchaser 
or  subsdriber  receives  for  his  money  "a  num- 
bered receipt."  What  can  be  the  purpose  oT 
numbers  if  all  numbers  are  favored  alike? 
Each  number  will  take  "a  prize,"  and  has  "a 
chance  to  win"  a  very  valuable  one.  Of  course 
all  cannot  win  the  highest  prize  or  present.  It 
is  not  an  opportunity  to  wm,  so  much  as  it  is 
aa  opportunity  for  a  chance  to  win.  It  is  not 
ui  easy  thing  for  a  notice  to  have  the  effect  of 
advertUing  vice  to  one  uid  virtue  to  another. 

The  0r8t  count  in  the  indictment  may  not  be 
good.  It  alleges  the  defendant's  complicitr  in 
the  nuisance  to  consist  of  a  notice  inserted  in  a 
newspaper  published  in  New  York.  It  charges 
that  the  newspaper  was  circulated  in  Augusta, 
but  it  is  not  said  when  or  by  whom,  or  whether 
the  defendant  had  any  knowledge  of  that  fact 
or  not.    See,  State  v.  Paul,  69  Me.  215. 

The  remaining  counte  are  sufBdent.  The 
most  of  an  objection  is,  that  the  words  "then 
and  there"  are  not  employed  in  them.  The  use 
of  the  phrase  would  have  made  the  declaration 
njore  Pushed.  The  second  coimt  charges  that 
the  defendant  at  Augusta,  on  a  day  named,  was 
nnhnrfnllyooncemealn  alottery  described"!^ 
sdling  to  one  Harry  May  one  ticket,"  and  so 


on.  ■  It  is  contended  that,  to  be  Cf»Tect,  it  would 
read:  "by  then  and  there  selling"  the  ticket  de- 
scribed. In  a  capital  case  the  omission  would 
probably  be  considered  fatal.  But  the  rule  re- 
quiring time  and  place  to  be  repeated  to  the  trav- 
ersabte  averments  is  not  so  much  retarded  in  in- 
dictments tcx  Inferior  offenses,  as  in  cases  where 
thelifeoftheprisonerisindanger.  iBish.  Stat* 
Pro,  §  413,  and  cases  cited. 

The  sense  here  is  by  no  means  uncertain. 
There  would  be  more  ground  for  the  objection 
if  a  series  of  distinct  overt  acts  were  alleged,  all 
essential  to  the  commission  of  the  offense.  Oom- 
monwealth  v.  Do/iartj/,  10  Cush.  62. 

The  words  then  and  there  need  not  be  re- 
peated to  an  averment  which  merdy  declares  a 
legal  conclusion.  The  averment  of  being  con- 
cerned in  a  lottery  was  of  that  nature,  althouj^ 
preceding  other  allegations,  the  potent  fact 
being  the  sale  of  a  ticket.  Commonicealth  v. 
SuUtvan,  0  Gray,  477;  Commonwealth  v.  Lang- 
ley,  14  Gray,  21. 

In  the  last  counts  the  the  ticket  is  set  out  in 
its  own  words.  It  may  not  on  its  face  appear 
to  be  a  ticket.  Still,  it  may  be  proved  to  be 
such.  It  is  averred  that  it  is  a  ticket.  The  ad- 
vertisement proves  it.  State  v.  Ochtner,  9  Mo. 
App.  216. 

Demurrer  guHained,  at  tofint  count  onljf. 

WalUm,  Danlbrth.  ZilbbcT-.  Emery*- 
and  Foster.  JJ.,  concurred. 


George  W.  WING 

T. 

Thomas  J.  NEAL. 

The  owner  of  a  horse  pla>ced  him  in  the 
bands  of  a  commission  merchant  for 
sale.  The  oommisnlon  merchant  ex- 
changed him  for  another  horse  and  t2& 
in  money.  Held,  that  his  authority' 
as  commission  merchaAt  ceased  and. 
his  liability  to  account  to  the  owner  ac- 
crued when  that  exchange  was  made  ; 
that  the  owner  was  not  liable  for  losses^ 
arising  from  subsequfflit  exchanees  nor 
for  the  board  of  horses  after  the  first  ex- 
chanee. 

(Kennebec— Decided  January  20, 1888.) 

ASSUMPSIT  on  an  account  annexed  for  a 
horse  sold  and  delivered  in  December,  1880, 
$80,  and  interest  on  that  sum.  Motion  over- 
rtUed. 

The  plaintiff  testified  to  the  sale  of  the  horse 
at  the  price  charged  in  the  account  annexed. 
The  defendant  testified  that  he  did  not  buy  the 
horse,  but  that  the  plaintiff  placed  the  horse  in 
his  hands  for  sale;  that  aftei-  two  months  be' 
swapped  the  horse  for  another,  receiving  $26 
boot;  that  he  afterwards  made  several  ex- 
changes and  finally  a  sale;  that  he  received  in 
all  the  exchanges  and  sale  the  sum  of  $06;  that- 
the  expenses  for  board  oi  all  the  horses  amount- 
ed to  the  sum  of  $178;  that  the  value  of  the 
horse  the  plaintiff  left  in  bis  hands  for  salewas. 
at  that  time  about  $40.  The  defendant  intro- 
duced other  evidence  tending  to  confirm  his- 
testimony.  The  verdict  was  for  plaintiff,  for 
$40.  md  the  defendant  moved  to 
diet  aside  and  for  new  tride  tized  by 
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Mmrt.  Beane  A  Beane*  for  plaintifl; 
Mmm.  Potter  A  Itaneaster.  for  defend- 
ant. 

Per  Curiam : 

The  tctten  put  up  in  evidence  in  this  case  do 
not  appear  to  nave  been  copied.  Bo  far  as  we 
have  Uie  testimonv  the  parties  are  in  conflict 
with  some  preponderance  from  the  corroborat- 
ing testimony  m  favor  of  the  defendant.  The 
verdict  shows  that  the  jury  must  have  come  to 
that  conclusion  and  believed  that  the  defend- 
ant took  the  colt  upon  commission  and  not  by 
pmvbase.  They  must  also  have  come  to  the 
conclusion  t^at,  when  he  diapoaed  of  the  horse 
by  the  first  exchange,  in  which  he  received 
another  horse  and  |l5  in  money,  his  authority 
aseommissioDmerchantceasedand  his  liability 
to  account  had  accrued;  that  the  plaintiff  was 
not  liable  for  losses  arising  from  subsequent 
■exchanffes,  nor  for  the  board  of  horses  afterward 
•obtained.  The  court  is  of  the  opinion  that  this 
view  is  in  accordance  with  the  law  as  wet)  as 
the  defendant's  own  statement,  and  that  another 
jury  could  not  be  expected  to  do  any  better 
justice  between  the  parties  than  is  done  by  the 
verdict  now  in  Question. 

Motion  owrrmed. 


Daniel  TYLER,  Piff.  in  Err. 
v. 

Abiel  W.  ERSKINE. 

1.  Writs  of  error  lie  to  such  defects  as 
are  apparent  from  inspection  of  the 
record*  a  certified  transcript  of  wbicli 
should  be  exhibited  at  the  trial. 

S.  A  party  desiring  to  reverse  a  judg- 
ment for  error,  should  re<^uire  the  cle» 
to  ooamlete  and  attest  his  record,  and 
until  tois  is  done  saoh  party  is  not  en- 
titled to  relief  by  writ  of  error. 


0 


(Waldo— Deoided  Jaouary  8, 188S.) 

N  EXCEPTIONS.  Oterruled. 

The  case  is  stated  in  the  opinion. 
Hfr.  Hiram  Bliss.  Jr.*  for  plaintiff. 
Sfr.  Georg>e  H.  Wallace,  for  defendant. 


Haskellt  J.,  delivered  the  opinion  of  the 
■court: 

Writ  of  error  to  reverse  a  judgment  of  this 
court  for  error  in  law.  Plea,  nitUo  e«t  erratum. 
The  presiding  Justice  found  no  error,  and  the 
case  IS  here  on  exceptions. 

This  writ  lies  to  such  defects  as  are  apparent 
from  inspection  of  the  record,  a  certified  tran- 
4icript  of  which  should  be  exhibited  at  the  trial. 
No  such  transcript  is  here  produced.  The 
plaintifl  shows  omy  copiea  of  origin!^  papers 
Md  docket  memoranda,  from  whfeh  a  record 
is  to  be  made.  Until  that  is  dene,  it  cannot  be 
known  whether  any  error  exists.  Wood  v. 
Leacfi,  69  Me.  555. 

A  pifirty,  desiring  to  reverse  a  judgment  for 
error,  should  require  the  clerk  to  complete  and 
attest  his  record;  and  until  this  is  done  the 
plaintifl  is  not  entitled  to  relief  in  an  action  of 
thU  khid.  Boekkmd  Water  Oo.  t.  PiUOmry,  60 
lie.  435;  MeArthuT  v.  Btarrett,  48  Id.  845; 
«0 


Dmiton  v.  Portiand  Go.  60  Id.  61»;  ValmHne  v. 
Norton,  80  Id.  194;  StarbirA  v.  Eaton,  43  Id. 
569;  Paul  V.  Huatey,  35  Id.  97;  AVrty  v.  Wood, 
16  Id.  ^UJewett  v.  Modpdon,  2  Id.  835. 

It  would  seem  that  ix  the  plaintifl  had  ex- 
hibited a  transcript  of  a  reoora  of  a  judgmeot 
against  him,  or  the  writ  of  review,  for  the  same 
amount  of  the  original  judgment,  with  costs  of 
review,  that  the  same  would  be  erroneoos. 
The  Judgment  in  review  did  not  vacate  the 
original  judgment,  but  that  judgment  should 
be  affirmed,  and  execution  should  issue  for 
costs  of  review  onlv.  R.  8.  chap.  89;  Bver  v. 
Wmur,  48  Me  287;  Crehore  v.  Pike,  47  Id.  435. 

Sxeeptiont  overruled. 

Peters,  CA.J.  .Daafortli,Vli^n,  Emety 
and  Foster,  JJ.,  concurred. 


LEWI8T0N  STEAM  MILL  CO.,  Ptf.  in 
Err. 

9. 

A.  R  MERRILL. 
Same  «.  George  R.  Easter. 
Same  v.  Christopher  3.  Reed. 
Same  v.  Lewis  Tu(*er. 

1.  An  abbreriated  record  of  a  Jud|p- 
meat  in  default  which  oompUes  with 
the  provisions  of  R.  S.,  ch.  79,  §  11,  is 
valid. 

2.  Writs  of  error,  for  errors  in  law,  lie 
only  for  defects  apparent  upon  the  face 
of  toe  record. 

8.  If  there  be  an  error  In  law  which  would 
appear  upon  an  extended  record  that 
either  part^  desires  to  avail  himself  of, 
upon  a  writ  of  error,  he  should,  before 
trial,  require  the  clerk  to  make  such  a 
record  of  such  judgment,  procuring  an 
order  from  the  court  for  that  purpose  if 
the  clerk  refuses,  and  then  preeent  a 
transcript  of  such  extended  record 
that  the  court  may  know  from  inspec- 
tion of  it  whether  an  error  exists. 

4.  Defects  In  a  declaration,  which  are 
amendable,  are  cured  by  a  defWnlt. 

5.  A  record  which  recites  a  command  in 
a  writ  for  the  officer  to  attach  certain 
logs  upon  which  a  lien  is  claimed,  and  the 
return  of  the  officer  that  he  did  att^ 
the  same  and  put  his  mark  upon  them, 
and  that  within  five  da>'s  thereafter  he 
filed  in  the  clerk's  office  of  the  town 
where  the  logs  lay  the  usual  copy  of  his 
attachments,  is  sofllclent  to  sustain  a 
judgment  in  rem  against  the  logs. 

(Oxford-Decided  January  u,  ISSU 

ON  error  from  the  County  of  Oxford.  Plaint- 
iff nonsuit. 
The  cases  are  stated  in  the  opinion. 
Messrs.  Savage  &  Oakes*  for  plaintiff  in 

error : 

The  plaintiff  in  error  seeks  to  reverse  certain 
judgments  rendered  by  the  Supreme  JndicW 
Court  in  Oxford  County  in  favor  of  the  de- 
fendants in  error,  aatV'a^nA^lto  ktfft  on 
aUeged  lion  claipWied  by\jDOgie 


1886. 
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The  substantial  errors  complained  of  are  two 
in  number: 

t.  That  the  accounts  annexed  to  the  declara- 
tion are  insufficient. 

2.  That  the  officer's  return  on  the  original 
writ  does  not  show  an  attachment  so  as  to 
justify  a  judgment  against  the  logs. 

The  plaintifl  is  entitled  to  this  remedy.  It 
was  made  a  party  to  the  original  suit.  Spauld- 
ing,  Pr.  441;  Porter  v.  Ruinmery,  10  Mass.  64; 
ShiHeg  v.  Lunenburgh,  11  Mass.  879. 

The  declaration  was  demurrable;  it  was 
likewise  amendable.  Bennett  t.  Vat<$,  62  Me. 
«44. 

Tbe  actxnmt  annexed  "  being  a  port  of  the 
declaration  is  a  part  of  the  record  uid  should 
be  fully  recorded."  Baker  v.  Moor,  68  Me.  446. 

In  the  case  of  Bean  v.  Ayer$,  70  Me.  431, 
cited  by  defendants  on  this  point,  the  omission 
of  tbe  account  annexed  from  the  record  was 
not  considered. 

There  are  cases  in  which  the  errors  were 
amendable,  where  the  courts  have  refused  to 
set  aside  the  judgment,  but  these  were  cases 
where  the  errors  allegol  were  want  of  form 
onlf  or  "circumstantial  errors  or  mistakes 
which  by  law  are  amendable"  and  "  when  the 
person  and  case  can  be  rightly  understood." 

Such  is  the  statute,  chap.  82,  §  10.  We  do  not 
understand  that  it  reaches  such  a  defect  as  this. 

Generally,  to  constitute  a  ralid  attachment, 
the  officer  must  take  and  return  the  po88es8ion 
of  personal  property  attached.  Unless  the  case 
is  brought  within  the  special  provision  of  the 
statute,  the  attachment  must  be  made  in  this 
way. 

In  this  case  the  court  must  assume  from  the 
officer's  return  as  found  in  the  record  that  he 
did  not  retain  possession  of  the  property  at- 
tached, because  within  five  days  he  filed  In  the 
clerk's  office  of  the  town  in  which  the  attach- 
ment was  made  an  attested  copy  of  his  return, 
etc. 

All  those  substantive  facts  which  alone  could 
authorize  sucfa  an  attachment  must  appear 
afflrmntively  in  the  return  and  be  a  part  of  the 
record     Eayuet  v.  Small,  22  Me.  14. 

The  return  should  state  specifically  what  tbe 
officer  has  done,  and  when  the  manner  of  doing 
it  is  important  it  should  be  set  forth,  that  the 
court  may  judge  whether  the  requirements  of 
the  law  have  been  complied  with.  Drake, 
Attach.  %  305. 

Memrs.  H.  A.  Randall  and  JTames  S. 
Wright*  for  defendants: 

The  plaintifl  in  error  was  the  owner  of  cer- 
tain loss  attached  on  the  ori^nal  writs,  wherein 
these  defendants  were  plamtiffs,  and  Gilbert 
T.  Hodfldon  and  certain  logs  defendants;  and 
judgment  having  been  rendered  after  due  pro- 
ceediuKs  had,  this  plaintiff  seeks  to  reverse  tbe 
same  for  the  reasons  assigned. 

The  declaration  must  show  that  the  suit  is 
brought  to  enforce  the  lien;  but  all  the  other 
fomw  and  proceedings  therein  shall  be  ^  same 
asin  ordinary  actions  ateuaumptit.  B.  8.  chap. 
91,S  43;  Laws  1862.  chap.  181 ;  Parke  v.  Crockett, 
61  Me.  494. 

The  writ  and  declaration  in  these  cases  are 
in  the  appropriate  form  as  required  by  the  laws 
of  1863,  and  by  the  present  Revised  Statutes, 
tbe  language  of  which  fs  substantially  the  sodm, 
only  consolidated  and  abbreviated. 


If  the  declaration  be  sufficient  in  substance, 
a  mere  informality  in  tbe  writ  will  not  be 

Sound  for  error,  if  the  judgment  he  formal, 
efects  in  tbe  form  of  a  writ  and  declaration 
are  cured  by  a  verdict  or  judgment  by  default. 
Piper  V.  Goodwin,  28  Me.  251. 

No  process  or  proceeding  in  courts  of  justice 
shall  be  abated,  arrested  or  reversed,  for  want 
of  form  only,  or  for  circnmstantial  errors  or 
mistakes  which  by  law  are  amendable,  when 
the  person  and  case  can  be  ririitly  understood. 
R.  8.  §  10. 

A  declaration,  defective  in  not  alleging  a 
promise  to  the  assignee  by  the  debtor,  is  amend- 
able. A  judgmmt  rendered  on  such  a  defect- 
ive declaration  cannot  be  reversed  on  error. 
Ptm  V.  Danforth.  58  Me.  174. 

'irherecordshowsavalid judgment.  Nothing 
which  contradicts  the  record  can  he  aXleged  as 
error.  Etna  v.  Robinton,  88  Me.  114;  Paul  t. 
Sufgey,  35  Me.  97. 

When  error  in  law  is  alleged,  a  writ  of  error 
lies  only  to  correct  such  errors  as  are  apparent 
upon  the  record.  Papers  presented  to  a  com- 
mon-law court  and  acted  upon  only  as  matter 
of  evidence  are  no  part  of  the  record.  JCi'rBy 
V.  Wood,  16  Me.  81;  Valentine  v.  Norton,  80  Me, 
199;  Lovell  V.  KeOei/,  48  Me.  265;  Starbird  t. 
Eaton,  42  Me.  571 ;  Storer  v.  White,  7  Mass.  448, 
and  other  cases  cited  in  above  reports. 

The  record  shows  that  the  judgment  was 
against  the  lo^  on  which  the  labor  had  been 
performed.    Tkommon  v.  Qilmore,  50  Me.  430. 

Writs  of  error  have  never  been  sustained 
where  judgments  have  been  rendered  on  de- 
fault, by  consent,  or  where  tbe  parties  volun- 
tarily suffered  tbe  defoult  to  be  entered.  Lord 
V.  Pierce.  88  Me.  8S0;  Wetton  v.  Palmer,  51  ISe. 
78. 76. 

The  OTors  asdraied  go  to  the  record.  The 
record  is  before  the  court.  It  shows  a  valid 
judgment  duly  and  legally  rendered.  Bean  v. 
Ayen,  70  Me.  431-488. 

Haakellf  •/*.,  delivered  the  opinion  of  tiie 

court: 

Writs  of  error  to  reverse,  for  errors  in  law, 
four  several  judgments  of  this  court,  rendered 
in  the  County  of  Oxford. 

The  transcripts  presented  at  the  trial  prove 
records  that  comply  with  the  requirements  of 
the  statute,  R.  S.  ch.  79.  g  11,  and  show  the  nat- 
ure of  the  judgments  rendered.  The  records 
of  the  judgments  sought  to  be  reversed  are 
sufficient  in  form  for  abbreviated  records  under 
the  statute,  however  defecUve  they  may  be 
without  its  aid.  Writs  of  error,  for  errors  in 
law,  lie  only  for  defects  apparent  upon  the  face 
of  the  record.  Fafcnh'wv.  Jfi»rten,  80  Me,  194; 
Paul  V.  Htiteey.  85  Me.  97;  Starbird  t.  Eaton. 
42  Me.  569;  MeArthur  v.  Starrett,  48  Me.  845; 
Wood  V.  Leach,  69  Me.  555. 

If  there  be  error  in  law,  that  would  appear 
from  an  extended  full  r^rd,  which  either 
party  desires  to  avail  himself  of  upon  a  writ  of 
error,  he  should,  before  trial,  require  the  derk 
to  make  a  full  extended  record  of  the  judg- 
ment sought  to  be  reversed;  and  if  he  refuses 
so  to  do,  procure  an  order  from  the  court  di- 
recting such  record  to  be  made,  and  then  pre- 
sent a  transcript  of  such  extended  full  record, 
that  the  court  may  know  from  Inspec^n^Lit. 
whether  an  error  exists.  Digitized  by  VjOOy  It 
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In  the  caae  at  bar,  the  partiefl  have  agreed 
that  the  pleadings  omitted  innnthe  records  may 
be  treated  as  properly  included  Id  them,  and 
under  the  peculiar  circumetances,  that  agree- 
ment will  be  regarded  by  the  court. 

Two  errors  in  law  are  assigned: 

1.  That  the  accounts  annexed  to  the  writs  are 
insufficient.  The  actions  were  oMumjmY.accord- 
ing  to  the  accounts  annexed.  The  accounts  set 
out  claims  for  labor  performed  and  the  price 
demanded.  The  plainnfl  in  error  was  duly  cited 
to  become  partv  defendant  In  those  actions,  but 
interposed  no  aefense.  The  insufficiency  of  the 
deckuations,  it  might  have  availed  itself  of.  It 
did  not  do  it.  The  objections  presented  come  too 
late.  They  are  not  available  in  this  action. 
They  were  proper  subjects  of  amendment,  and 
are  cured  by  default.  £nough  is  shown  by  the 
declarations  to  sustain  the  judgments  rendered. 
Pull  and  complete  averments  show  that  the 
services  sued  for  were  rendered  upon  the  logs 
attached,  and  that  the  suits  were  Beasonabiy 
brought.  The  statute  provides  that  no  pro- 
ceeding shall  be  reversed  for  error  that  by  law 
is  amendable.  R.  S.  chap.  82,  §  10. 

3.  That  then  was  no  sufficient  attachment  of 
the  logs.  The  reowd  recites  a  oommand  in  the 
words,  for  the  officer  to  attach  certain  specified 
logs,  upon  which  a  lien  is  claimed;  and  a  return 
of  the  officer,  that  he  did  attach  the  same  and 
put  his  mark  upon  them;  and  that,  within  five 
days  thereafter,  he  filed  in  the  cleric's  office  of 
the  town  where  the  logs  lay  the  usual  copy  of 
his  attachment.  Attachments  of  chattels  are 
made  by  gafaiing  possession  of  the  property  at- 
tached; uad  in  cert^  cases  may  be  preserved 
by  recording  the  attachments  and  abandoning 
the  actual  possession  or  control. 

In  these  cases  the  property  attached  was  logs 
on  the  bank  of  a  river;  clearly,  property  that 
could  not  have  been  immediately  removed  to  a 
place  of  keeping  within  the  absolute  control  of 
the  officer,  ay  reason  of  its  bulk;  and  actual 
possession  of  it,  he  could  only  retain  by  his 
presence  or  the  presence  of  his  servant,  at 
unnecessary  cost.  The  record  discloses  an  at- 
tachment, within  the  express  terms  of  the  stat- 
ute, followed  by  a  iudgment  in  rem,  without 
error  or  fault.  Toe  defendants  have  inter- 
posed no  plea,  and  the  ordo*  is: 

Plaintiff  jwntuit. 

Petvn.  Ch.  J!, Walton. Virgin,  Libbey 
and  Foster,  JJ.,  concuired. 


Inhabitants  of  KITTERY 

p. 

PROPRIETORS  of  PORTSMOUTH 
BRIDQE. 

The  owners  of  the  Portsmouth  toll 
bridge,  extending  from  Kittery,  Maine, 
to  Portsmouth,  N.  H.,  are  taxable  in 
the  Town  of  Kittery  for  so  much  of  that 
bridge  as  is  situated  within  that  Town. 

(York-Deolded  January  U,  ISM.) 

APPEAL  from  Western  District.  Dtfendant 
Suit  for  taxes  assessed  <m  the  real  estate  of  a 


Corp«)ration  for  1680,  by  plaintiff's  town  officers 
on  bridge  property'  of  defendant  dtuated  with- 
in the  town.  Defendant  Corporation  claims 
that  it  is  a  foreign  corporation  created  by  and 
domiciled  in  T^ew  Hampshire  where  its  only 
stock  was  issued,  records  kept,  meetings  held 
for  more  than  sixty  years;  that  it  is  not  tax- 
able in  Maine  nor  has  it  any  taxable  property 
in  Maine  although  by  special  Act  of  the  Maine 
Legislature  of  June  28,  1821,  it  was  authorized 
to  exerdse  its  f  ram^ise  in  Maine.  ■ 

Mr.  J<An  V.  Ooodwin,  for  plaintiA: 

The  defendant  is  a  domestic  corporation.  It 
is  not  necessary  nor  important  for  any  i^al 
purpose  that  the  administration  of  its  affaire 
be  conducted  in  this  State.  Green,  Brice,  Ultra 
Vires,  appendix  IV,  p.  276;  OalvetUm  B.  B.Co. 
v.  Coxodrey,  11  WaU.  476,477  (78  U.  S.  bk.  80,  L. 
ed.  205);  ArmM  v.  Conant,  86  Vt  745. 

By  the  laws  of  Maine,  taxattcn  of  all  prop- 
erty is  the  nde;  exemptwn  the  excepti(Hi.  n. 
8.  chap.  6,  S3. 

The  words  "  land  or  real  estate  "  include  all 
lands  and  all  tenements  and  hereditaments  con- 
nected therewith,  and  all  rights  thereto  and 
interesu therein.   R.  S.  chap.  6,  §  6,  art.  10. 

Under  the  R.  S.  1871,  in  force  in  1880,  real 
estate  for  purposes  of  taxation  inchideB  all 
lands  and  alt  buildings  and  other  things  erected 
on  or  affljttd  to  the  same.  R.  B.  chap.  6.  ^  8. 

It  is  not  even  necessary  that  the  CorpoiaticKi 
have  any  title  to  the  land  the  bridge  is  upon. 
People  v.  Camty,  46  N.  Y.  46;  Ifev  Eaten  v. 
Fair  Haven  <£  W.  R.  B.  Go.  88  Conn.  422,  died 
in  Cooley,  Taxn.  274. 

The  real  estate  of  the  defendant  Corporation 
was  properly  ass^sed  In  EitteiT.  R.  S.  1871, 
chap.6.  Si  14,  art  2;  P&rOand  8.  *  P.  R.  R.  Co.r. 
Saco,  00  Me.  196;  Cumberland  A  MaHne  B  Co. 
V.  PorUand,  87  Me.  444.  See  also,  HaU  v.  Bea- 
Um,  69  Me.  846. 

Mr.  George  C.  Teaton,  for  defendant: 

Every  corporation  has  its  domicU  in  the 
State  of  its  origin,  beyond  which  it  has  no  legal 
existence.  "  ft  must  dwell  in  the  place  of  its 
creation."  Bank  v.  Earle,  18  Pet.  579  (38  U.  8. 
bk.  10,  L.  ed.  808);  MarthaU  v.  B.A  O.  R.  R.Co. 
16  How.  814  (57  U.  8.  bk.  14,  L.  ed.  953) ;  Dag 
V.  Neicark  BtMer  Mfg.  Go.  1  Blatcb.  628;  MUlfr 
V.  Eteer,  27  Me.  509. 

The  Act  in  Maine  intended  to  grant  sucb 
powers  as  were  needed  to  authorize  the  con- 
venient and  facile  management  of  the  bunnesi. 
by  obviating  the  dilemma  of  two  cor|loratioiw, 
and  leaving  but  one  in  existence.  This  the  Act 
undertook  to  accomplish.  The  presumption 
is  that  the  Act  did  accomplish  the  purpose  in- 
tended. This  purpose  could  only  be  accom- 
plished, regardmg  the  limitation  of  intersttte 
jurisdiction  and  f  imctions,  by  operating  as  sn 
enabling  Act,  confeiring  powo"  on  the  Xew 
Hampshire  Corporation  to  exerdse  its  franchiae 
in  Maine  also;  for  there  cannot  be  one  cor- 
poration from  the  joint  paternity  of  twodifTer- 
ent  State  Legislatures.  Fiimum  v.  &afk. 
Canal  Corp.  1  Sum .  47 ;  Quinev  B.  B.  Bridge  Co. 
v.  AdOTiu  Co.  86 111.615;  Ohio  A  Mim.  B  B.  G>.T. 
yHtedar,  1  Black,  286,  287  (66  U.  8.  bk.  17.  L. 
ed.  470);  B.  B.  Co.  v.  Harrit.  12  Wafl.  6!M«(7» 
U.  S.  Wl  20,  L.  ed.  864);  BktdaUme  Jtfy.  0>. 
T.  Inhab.  of  Blaekitone,  18  Gray,  488;  Miiter  r. 
ShMT,  tupra:  fiveman  v.  MuMm  Water  i%«w 
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Morawetz,  Priv.  Corp.  827,  et  WaUh  v.  if. 
r.  A  Brooklt/n  B.  96  N.  Y.  437,  485. 

In  Qranger'n  L.  <ft  H.  In*.  Co.  y.Kamper,1i 
Ala.  8S5, 845,  the  court  declares  the  domestic 
«bancter  of  the  pl^ntiff  corporation  to  be 
abowQ  by  its  having  "  its  own  capita],  its  own 
members,  its  own  domicil,  its  own  goTeming 
body."  within  the  jurisdiction,  and  by  its  pow- 
ers not  having  been  derived  "  from  a  foreign 
power,  or  by  reference  to  the  powers  a  foreign 
power  may  have  conferred  on  a  corporation  of 
Its  creation,  etc."  Conversely.  PhU,  ml.  A  Halt. 
R.  Jt,  Co.  V.  Kent  Co.  B.B.Co.6  Del.  127, 138, 
emphasizes  the  facts  that  the  "  president  and 
other  officers  "  were  nonresidents,  and  thai  its 
principal  office  and  place  of  business  was  also 
located  in  another  State,  as  determining  the 
foreign  character  of  defendant  corporation . 

Two  provisions  in  the  Act  of  the  Maine  Leg- 
islature are  noteworthy,  and  specially  signiH- 
c«nt  of  its  intention.  Tlie  first  meeting  was  to 
beheld  in  New  Hampshire.  This  the  Maine 
Legislature  had  no  power  to  provide  for.  ex- 
cept in  subordination  to  existing  provisions  of 
New  Hampshire  law. 

Thompmn  v.  Waters,  36  Mich.  314,  221,  de- 
clares that  no  State  has  the  power  to  create 
corporations,  or  to  regiUate  their  powers,  or  to 
authorize  the  exercise  of  corporate  franchises  in 
other  States  Freenuin  v.  Machiaa  Water  Power 
A  M.  Co.  tupra;  2  Field's  Lawyers'  Briefs,  184; 
Green,  Brice,  Ultra  Vires,  2d  ed.  442,  note  a. 

If  it  were  doubtful  under  its  organic  Acts 
where  its  domicil  is,  it  would  be  held  to  be  in 
NewHampflhire,by  virtue  of  these  facts.  Orange 
d  Atex.  B.  R.  Go.  v.  Alexandria,  17  Onit.  17<t: 
Quineg  R.  R.  Bridge  Co.  v.  Adame  C%>.  88  HI. 
615,621,  Thorn  v.  Cent.  B.  B.  Co.  2,36,  N.J. 
L.  121 ;  tJulbertton  v.  Wabaeh  Nov.  Co.  4  McLean, 
544:  Rap.  &  L.  Law  Die.  title.  Domiea. 

The  following  recent  cases  are  not  directly 
in  point,  but  all  discuss  analogous  principles 
and  impliedly  recognize  the  principles  above 
aet  forth.  JEatton  Del.  Bridge  Co.  v.  Metz,  83 
N.  J.  L.  li»9;  OeOiom  v.  Supers.  OMo  Co.  1 W. 
Va.  808;  St.  Louie  v.  Wiggint  Fhrg  Go.  40  Mo. 
580;  R.  R.  Co,  v.  Vance,  96  N.  C.  460. 

R.  S.  1871,  chap.6,  §  16,provides  that  the  stock 
of  all  toll  bridges  shall  be  taxed  as  personal  prop- 
erty to  the  owners  thereof,  in  the  towns  where 
they  reside.  Section  19  provides  for  assessing 
the  property  in  event  of  a  failure  to  make  re- 
turns required  by  ^  31,  chap.  46.  The  two  sec- 
tions, construed  together,  plainly  negative  the 
l^jslative  intent  to  tax  both  stock  and  prop- 
er^ in  any  case,  except  those  specifically  men- 
tioned. 

But  again;  if  the  phraseology  were  not  so 
pointed,  the  double  taxation  which  ensues,  if  in 
all  cases  the  property  may  be  taxed,  as  well  as 
the  stock,  is  neverpresumed  to  be  intended  by 
the  Legislature.  Here  is  not  merely  an  entire 
absence  of  any  words  evincing  such  intent,  but 
the  words  actually  used  in  both  ^§  16  and  19 
cannot  be  given  full  effect  consistently  with 
the  theory  of  any  such  legislative  intent. 
Avgutta  Bank  v.  Augusta,  86  Me.  359;  Gooley, 
Taxn.  164,  166;  ^ft  FYaneiaeo  y.  Spring  Vol. 
Wai.  Works,  68  Cal.  524. 

The  State  of  Maine  owned  the  land,  unless  a 
portion  of  it  were  flats,  to  the  middle  of  the 
river.  State  v.  Wagner,  61  Me.  178-190;  and 
granted  the  privilege  of  erecting  this  bridge,  hy 
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means  of  which  defendant  Corporation  could 
enjoy  the  franchise  it  liad.  The  brid^  stood 
upon  no  land  owned  by  the  Corporation.  It 
could  not  be  separately  sold,  aimrt  from  the 
franchise  itaelf,  and  hence,  as  such  in  Itself  it 
was  valueless.  Bridge  Corp.y.  Lom^flU 

Gray.  106, 110,  111. 

Haafcell,  delivued  the  opinion  of  the 
court: 

Debt  for  a  tax  assessed  by  the  Town  of  Bat- 
tery upon  that  part  of  Portsmouth  Toll  Bridge 
situated  within  that  town.  The  defendant  is  a 
Corporation  and  the  owner  of  the  bridge.  No 
question  is  made  as  to  the  regularity  of  the  tax, 
nor  as  to  the  sufficiency  of  the  donand  before 
suit. 

K.  8.  1871,chap.6,  §  8,  in  force  when  this  was 
laid,  provides  that  "Real  estate  for  the  purposes 
of  taxation  «  «  •  shall  include  alt  lands  in 
this  State  uid  all  buildings  and  other  things 
erected  on.or  affixed  to  the  same."  Chapterl,§4, 
rule  10,  provides  that  "the  word  'land  or  lands,' 
and  the  words  'real  estate,'  include  lands  and  all 
tenements  and  hereditaments  connected  there- 
with, and  all  rights  thereto  and  interests  there- 
in." 

By  these  rules,  that  port  of  the  bridge  within 
the  Town  of  Eittery  is  there  taxatue  as  real 
estate.    I/aU  v.  Benton,  69  Me.  346. 

Defendant  defatilted. 

Patvra,  CA.  .A, Walton. Virgin*  libbey 
and  Foster.  JJ.,  concurred. 


Benjamin  B.  CLAY,  Assignee  in  Insolvency, 
EUsha  TOWLE. 


1.  Making  onth  to  an  aAsw«r  to  a  bill  in 
equity,  which  did  not  require  an  answer 
under  oath,  will  not  make  the  answer 
evldenee  of  the  faete  stated. 

2.  An  nnseenred  croditor  may  join  in  a 
creditors'  petition  in  insolvency  at  tmy 
time  while  the  same  Is  pending. 

8  An  adjudication  of  insolvency  t&kea 
effect  as  of  the  date  of  filing  the  peti- 
tion even  thoujfrh  the  petition  bad  not. 
at  the  time  of  ming,  the  requisite  num- 
ber of  creditors  upon  it> 

4.  The  ▼aUdity  of  the  transfer  of  prop- 
erty 1>y  the  Insolvent  debtor  is  deter- 
mined with  reference  to  the  date  of  filing 
the  petition  in  insolvency. 

5.  It  is  the  doty  of  a  director  to  know 
the  flnanoial  standing  of  his  corpora- 
tion,  and  he  cannot  avail  himself  of  any 
derellotion  of  duty  in  this  reepect  to  se- 
cure a  personal  advantage  over  other 
creditors  of  the  corporation. 

6.  A  mortgage  given  by  an  insolvent 
corporatKin  to  secure  a  preexisting  debt 
to  a  creditor,  ^rith  intent  to  give  him 
a  preference,  made  within  four  months 
of  the  time  of  filing  the  petition  in  Insolv- 
ency, is  void,  when  the  creditor  had 
reason  to  believe  such  corporation  in- 
solvent and  that  a  prefbrmijBe  was  in- 
tended In  fiwid  o^,^e(?^^(4^i@#cJ^[^ 
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court  of  equity  in  sach  a  case  will  de- 
clare the  motxga^  void. 
7.  A  mortgfaife  ^ven  by  an  insolTent 
debtor,  to  Mcnre  a  KoaA  made  at  tbe 
time,  is  TOlid,  in  this  absence  of  ^nd. 

(Koinebeo— Decided  Jaonair  8, 1886). 

BILL  In  equity.  Stutained. 
was  brought  by  complainant,  as 
asdgnee  in  insolTency  of  ttie  Kennebec  Wire 
Works,  praring  a  decree  that  respondent  shali 
cancel  and  (uscbarge  upon  the  record  two  mort- 
gages given  by  it  to  respondent.one  dated  Janu- 
ary 28,1884,  for  $4,000,  the  other  dated  January 
24, 1884,  for  $8,000,  both  mortgages  beinggiven 
within  four  months  prior  to  the  commencement 
of  proceedings  in  insolvency,  upon  tbe  ground 
that  said  mortgages  were  given  in  preference 
and  tn  fraud  of  tibe  Insolvent  Law.  %  52,  chap. 
70,  R.  8. 

The  petition  in  insolvency  was  filed  Mav  21, 
1884,and  was  made  and  signed  by  two  creditors 
only,  who  represent  less  than  one  fourth  of  the 
pioiHtble  debt  of  tbe  company,  and  no  other 
creditors  became  parties  to  the  petition  until 
June  28,  1884,  long  after  the  four  months  had 
passed. 

MettTS.  Clay  ft  Clay,  for  plaintiff  : 

Complainant  takes  tbe  ground  that  said  mort- 
niges  were  given  as  preferences  and  in  fraud  of 
Uie  Insolvent  Law,  and  relies  on  g  S3,  cb^.  70, 
R.  S.  of  Maine. 

liie  word  "Gonvn'ance"  Includes  mortgages. 
BiTakem  v.  J^hwf,  6  Bank.  Reg.  180. 

If  the  allegations  are  in  t£e  bill  and  are 

Soved,  then  the  mortgages  must  be  set  aside. 
erriU  v,  McLaugJdin/lh  Me.  64. 
The  court  had  a  right  to  permit  other  credit- 
ors to  Join  if  they  wish,  it  having  appeared  that 
the  allegations  as  to  insolvency  were  proved, 
and  an  adjournment  for  two  weeks  (tbe  next 
court  day)  for  that  purpose  was  not  un- 
reasonable or  illegal.  Re  Hawket,  70  Me.  218; 
Re  RoberU,  71  Me.  890. 

And  when  the  court  has  adjudged  that  the 
requisite  proportion  of  creditors  have  joined  in 
an  involuntary  petition  the  judgment  is  final 
and  will  not  lie  re-examined  by  this  court  except 
uponanallegationoffraudorbad fidth.  Bump, 
Bankr.  454;  J2e  J>unean.l4Bank.  Reg.l8. 

A  court  of  equity  will  not  set  aside  proceed- 
ings under  tbe  insolvent  Act,  when  the  sole  ob- 
ject Is  to  give  effect  to  mudulent  preferences. 
71  Me.  300,  before  cited. 

The  term  insolrencv  means  present  inability 
to  pay.  The  probable  or  improbable  future 
condition  of  the  party  in  this  respect  does  not 
affect  the  question.  Be  WdU,  8  Bank.  Reg.  371. 

By  giving  these  mortgages,  they  put  it  out  of 
the  power  of  creditors  to  secure  a  dollar  by  at- 
tachment and  execution,  and  the  moment  the 
mortgages  were  recorded  their  credit  was 
gone.  As  a  matter  of  law  and  common  sense, 
me  officers  of  the  company  must  have  "  cmi- 
templated  insolvency."  Re  Ortrft,  1  Bank. 
Reg.  878;  Re  Watte,  1  Lowejl.  207. 

^timony  of  the  parties  as  to  tbeirintention  is 
weak  and  can  rarely  avail  against  the  strong- 
er [Hoof  which  the  transaction  itself  affords. 
^(Trd  Iron  Oo.  t.  Rafter,  14  Bank.  Reg. 

The  burden  of  proof  is  upon  the  debtor  in 
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such  case,  and  not  upon  the  asdgnee.  Toqfv. 
Martin,  6  Id.  40;  Bump.  Bankr.  617,  and  cases 
there  cited. 

Whether  a  debtor  knows  he  is  insolvent,  or 
purposely  and  willfully  refuses  to  know  by  shut- 
ting his  eyes  to  the  facts  before  him,  the  result 
is  the  same,  fbrr^nv.  C^vw^or^  8  Bank.B^. 

602. 

The  intent  need  only  exist  on  the  part  of  tiie 
person  making  the  transfer.  Re  Drummond,  1 
Id.  281. 

The  question  whether  these  mortgages  were 
given  in  fraud  of  tbe  Insolvent  I^w,  is  de- 
pendent upon  what  the  parties  do  and  sav,  and 
the  effect  thereof.   Ecfort  v.  Gredy,  6  Id.  438. 

A  corporation  may,  in  judgment  of  law,  in- 
tend to  defraud  creditors.  Gurtit  v.  LeatiU,  15 
N.  Y. d:  17 Barb.809; amith v.Mffru.iCsl 594. 

The  notice  of  tbe  fraud  need  only  be  suf- 
ficient to  put  a  man  of  ordinary  prudence  on  his 
guard.   Bump,  Fraud. Con  v.  278,  483,  568. 
.   Measrt.  Baker  &  CornUh  and  A.  H. 
Spear,  for  defendant : 

The  court  ma^  undoubtedly  allow  amend- 
ment and  permit  new  creditors  to  sign.  Be 
Hfmhet.  70  Me.  315;  Re  Roberta.  71  Ife.  898 ; 
Foster  v.  Gmilding,  9  Qray,50. 

And  such  amendment  of  course  ordinaiilv  re- 
lates back  b^  fiction  of  law  to  the  date  of  the 
original  petition.    Re  Robertt. 

Thus  an  amendment  of  an  officer's  return  or- 
dinarily relates  back  to  the  original  return  and 
dates  from  it.  Malone  v.  Samuel,  13  Am. Dec. 
180,  note,  and  cases  cited. 

Bat  it  will  not  relate  back  to  affect  an  inter- 
vening right.  Note  to  Malone  v.  8amud,mipra, 
where  many  cases  are  cited. 

And  this  when  the  amendment  has  already 
been  allowed  by  the  inferior  court.  EmertOH  v. 
UpUm,  9  Pick.  187. 

But  as  to  such  third  parties  any  amendment 
will  take  effect  on^  from  the  time  wben  made. 
Ohio  L.  Int.  <&  7\  Oo.  y.  tprhana  Int.  Oo.  18 
Ohio,  220. 

So  an  amendment  of  the  date  of  attach- 
ment in  an  officer's  return,  after  it  has  been  al- 
lowed by  the  court,  will  not  affect  the  rightsof 
third  parties.    Erneraon  v.  Upton,  ntpra. 

This  case  is  cited  and  approved  in  Baniater 
T.  ^gginaon,  15  Me.  77. 

So  the  amendment  of  a  levy  to  show  the  fact 
that  the  appraisers  were  sworn,  such  being  the 
truth,  was  refused  as  against  an  intervening 
right.  Id. 

Against  such  intervening  right  the  doctrine 
of  relation  wilt  not  apply.  Meant  v.  Otjiood, 
7  Me.  149. 

So  an  amendment  in  an  officer's  return  on  a 
levy,  stating  notice  in  accordance  with  the  fact, 
will  not  affect  a  third  par^,  even  although  be 
had  purchased  pendente  Uie.  Id. 

So  it  seems  tiiat  a  return  of  an  attachmeot 
cannot  be  amended  as  against  an  InterreDing 
right.  WiUiams  v.  Brackett,  8  Mass.  340; 
Whittier  v.  Vauglian,  27  Me.  801. 

So  an  officer,  having  taken  acknowledgment 
of  a  married  woman,  cannot  amend  by  after^ 
wards  signing  the  unsigned  certificate  thereof, 
to  affect  an  intervening  right.  Harmon  v.  Ma- 
gee,  57  Miss.  410;  cited  ana  approved  in  Jordan 
V.  Corey,  52  Am,  Dec.  530,  note. 

So  an  amendment  of  the  writ  of  execution 
will  not  be  suffered  to  aftect  thiBdsfenwsor 
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inl^vening  rifhts.  PuretU  y.  MeFarland,  1 
Ind.  34;  &  a  8SAm.Dec.784,  and  note;  Tidd, 
§  986,  1037;  SeawOl  t.  Bank,  8  Dev.  284; 
wmiama  v.  Sharpe,  70  N.  Car.  584. 

AJthough  the  officer  might  amend  his  return 
according  to  the  fact,  this  could  not  so  affect  the 
title  of  one  taking  a  mortgage  of  the  land.  Oct. 
18, 1864,  but  that  the  sale  and  return  would 
convey  the  equity  of  redemption  of  a  mortgage 
made  prior  to  the  attachment.  Millikm  v. 
BaOeg,  61  Me.  816. 

AmmdmeDt  of  writs  will  affect  third  persons, 
as  subsequent  attaching  creditor  or  bail,  only 
when  the  amendment  is  of  form  alone.  Haven. 
Y.SntneM  Pick.33;  Dennii  v.  Clark,  2  Cu8h.347. 

But  not  where  an  additional  demand  or  a  new 
cause  of  action  is  introduced.  Haven  v.  8iww; 
Woody.  Denny,  7  Gray,  543. 

Nor  when  a  new  party,  plaintiff  or  d^eadant 
is  added  by  the  araeodment.  Denny  v.  Wa/rd, 
3  Pick.  199;  Mimlton  v.  Chapin,  28  Me.  605. 

Even  a  purchaser  pendente  lite  in  the  most 
tax  rule  is  only  held  constructively  chargeable 
with  those  facts,  the  existence  of  which  is  in 
the  first  place  indicated  the  record,  and  in 
the  second  place  provable  in  fact.  WhttUer  v. 
Vamey,  10  N.  H.  291;  quoted  in  Fairfield  v. 
ibtW,  28  He.  496;  and  in  Kn^ht  v.  Taylor,  67 
He.  594. 

There  can  be  no  constructive  notice  of  a  fact 
which  does  not  exist.  Drew  v.  Bank,  55  Me. 
462,  foot  p. 

If  a  person  has  acquired  a  right  in  property 
{vior  to  suit,  he  may  even  tuce  active  steps 
d\er  suit  to  perfect  nis  right  and  will  not  be 
affected  by  notice  of  the  /m  pendent,  S  Pom. 
Eq.  g  637,  and  cases.  See  also  Chate  T.  Dm^, 
m  Mass.  568. 

A  creditor  cannot  be  permitted  to  withdraw 
his  proof  of  debt,  to  affect  an iDtervening  right. 
Be  Hubbard,  1  Law  Mag.  190;  cited  in  Se 
Hatckev,  70  Ue.  SIS.  This  is  the  exact  con- 
vase  of  OUT  claim. 

Haskell*  J.,  delivered  the  opinion  of  the 
court: 

Bni  in  equity,  by  assignee  of  an  insolvent 
debtor,  scekmg  to  annul  mortgages  given  to-  a 
creditor,  as  a  preference  in  fraud  of  the  insolv- 
ent law.  The  cause  is  reported,  to  be  heard  on 
Idll.  answer  and  proofs.  The  bill  does  not  call 
for  answer  upon  oath,  and  the  answer,  al- 
though veriflea  by  oath,  does  not  ojierate  as 
evidence,  even  as  to  the  facts  stated  in  it,  re- 
sponsive to  the  bill ;  but  like  ordinary  pleadings, 
points  out  the  issues  to  be  determined  by  evi- 
dence. R  S.  chap.  77,  S  15. 

The  bill  avers  the  proper  adjudication  and 
die  r^ular  appfdntment  of  Uie  asrignee  bv  tlie 
insolvent  court.  The  answer  denies  Both. 
Tbe  burden  is  upon  the  orator  to  prove  the  al- 
legations of  the  bill.  To  do  this,  he  produces 
the  records  of  the  insolvent  court  and  the 
ori^al  papers  on  file  in  the  case.  These  show 
in  involuntary  petition,  not  supported  by  the 
requidte  number  of  creditors,  in  which  other 
creditors,  sufficient  to  complete  the  necessary 
qwnum,  were  allowed  to  Jmn,  against  the  ob- 
jection of  the  debtor,  upon  which  the  adjudi- 
cation of  insolvency  was  entered,  and  a  r^ulor 
dioice  and  appobitment  of  the  ontw  asngDee 
had. 

A  creditor'a  petition  agfUnst  an  insolvent 
tt. 
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debtor  is  in  the  nature  of  a  bill  in  equi^, 
brought  for  the  benefit  of  all  in  like  interest. 
At  any  time,  while  pending,  an  unsecured 
creditor  may  join  in  it,  and  aid  its  prosecution. 
Be  Hawkeg,  70  Me.  SIS. 

The  adjudication  takes  effect  from  the  date- 
when  the  petition  was  filed,  and  the  validity 
of  all  transfers  of  properQr,by  the  debtor,  is  to 
be  determined  with  reference  to  that  date.  Se 
Bobertt,  71  Me.  890. 

The  insolvency  proceedings  are  valid,  and 
take  effect  from  the  time  the  original  petition 
was  filed. 

The  debtor  gave  two  mortgages  of  its  real 
estate,  alleged  to  be  a  preference  to  the  respond- 
ent, in  fraud  of  the  insolvent  law;  one  bears- 
date  January  28,  1884,  and  is, conditioned  (o 
secure  the  payment  of  |^,000;  tlw  other  is 
dated  the  next  day  and  is  conditioned  to  se- 
cure the  payment  of  $8,000,  The  respondent 
was  a  director  of  the  corporation  at  the  time 
when  he  received  these  mortgages  from  it. 
The  evidence  clearly  proves  the  insolvency  of 
the  corporation  at  the  time  these  mortgages 
were  given.  It  was  unable  to  meet  its  matur- 
ing demands  in  the  ordinary  course  of  business. 
Lee  V.  KWmm,  S  Gray,  S94;  Toef  v.  MarUn, 
18  Wall.  40  [80  U.  8.  bt.  20,  L.  ed.  4811. 

The  respondent  was  a  director.  His  duty  re- 
quired that  he  should  know  the  financial  stand> 
log  of  the  corporation,  and  he  is  presumed  to 
have  performed  it.  If  he  has  been  recreant  in 
guarding  the  interests  intrusted  to  his  care,  he 
cannot  be  allowed  to  set  up  such  dereliction  of 
duty,  to  his  own  profit  and  advantage.over  other 
creditors  who  had  a  right  to  rdy  upon  his 
judicious  action  and  discreet  management,, 
for  the  equal  benefit  of  all .  interested  in  the 
affairs  of  the  corporation.  European  A  N.  A. 
R.  Co.  v.  Poor,  59  Me.  277;  Bradiey  v.  FanceU,. 
1  Hcdmes,  488;  Coone  v.  Tome,  9  Fed.  Rep.  588; 
Koehlerv.  B.  B.  F.  Iron  Co.  2  Black.  715;  Twin 
Uek  Oil  Go.  V.  Marlntry,  91  U.  8.  S87  [bk.  88,. 
L.  ed.  838];  ImperiiU  Merdi.  Credit  Aato.  v. 
Coleman,  L.  R.  6  Ch.  App.  Cas.  558. 

This  branch  of  the  case  might  well  rest  upon 
these  wholesome  rules  of  law,  but  the  artful 
method,  contrived  to  blind  the  eyes  of  justice, 
in  making  these  mortgages  appear  bona  Me, 
and  to  have  l)een  given  for  a  present  considera- 
tion, demonstrates  the  fact  that  a  preference 
was  intended  by  both  parties,  In  fraud  of  the 
insolvent  law. 

The  respondent  held  demand  notes  of  the 
corporation,  more  than  ax  months  old,  amount- 
ing to  about  $4,000.  On  the  22d  of  January, 
lw4,  he  called  upon  the  president  of  the  cor- 
poration to  pay  them;  the  president,  thereupon, 
not  having  sufQdent  funds  of  the  corporation 
at  bis  command,  gave  the  respondent  his  per- 
sonal note,  for  tne  amount  of  the  demand 
notes  of  the  corporation  that  the  respondent 
held,  payable  in  thirty-seven  days  to  the  re- 
spondent's order,  and  received  in  exchange 
the  demand  notes  held  by  the  respondent. 
The  next  day,  January  28,  the  respondent  sur- 
rendered to  the  president  of  the  corporation 
the  time  note  he  had  given  the  day  before  to- 
the  respondent  and  received  in  exchange  txa  it 
coiporation  notes,  on  time,  aggregating  $4,000, 
and  a  mortgage  of  the  real  estate  of  the  cor- 
poration, to  secure  their  payment.  The  pr^d- 
aent  then  destroyed  hls^^^^@e,^^ 
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to  the  reapoadeDt  the  preceding  day,  and  sur- 
rendered to  the  corporation  its  original  demand 
Qotea,  that  the  respondent  had  transferred  to 
him.  The  effect  of  this  round-about  contriv- 
ance was  lo  give  the  respondent  a  mortgage,  to 
secure  his  debt  against  the  corporation.  No 
money  was  passed  between  the  parties,  save  a 
few  dollars  to  make  an  even  $4,000.   If  the 

Sirpoee  had  not  been  fraudulent,  bat  only  an 
tention  by  a  solvent  debtor  to  secure  a  cred- 
itor, and  thereby  change  a  "floating  debt"  into 
a  permanent  loan  for  a  specidc  time,  that 
might  have  been  a  prudent  operation,  why  this 
'  strange  transaction?  Whvwasaplain, straight- 
forward method  avoided?  If  no  fraud  had 
been  intended,  and  the  corporation  was  solvent, 
it  would  not  have  violatea  the  insolvent  law  in 
aecuring  its  debtor  by  the  usual  methods  of 
business. 

It  is  quite  plain  that  the  $4,000  mortgage 
was  given  and  received,  to  secure  a  pre-existing 
debt,  in  fraud  of  the  insolvent  law,  and  should 
be  adjudged  invalid  and  decreed  to  be  can- 
celed and  surrendered  to  the  orator;  but  the 
notes,  as  evidence  of  bis  debt,  the  respondent 
nu^  retaiD. 

The  next  day,  January  34,  the  respondent 
loaned  the  corporation  $8,000,  and  toolc  a 
second  mOTtgage  to  secure  the  payment  of  it. 
This  loan  was  used  to  meet  the  pay  roll  and 
other  current  bills  due  from  the  corporation. 
Its  manifest  purpose  was  to  put  the  corpora- 
tion in  funds  to  meet  pressing  liabilities  and 
thereby  enable  it  to  snrnve  its  uuolvency,  pos- 
sibly, until  the  respondent's  first  mortgage 
should  become  old  enough  to  withstand  the  in- 
solvent law. 

The  bill  seeks  the  cancellation  of  this  mort- 
gage, because  it  is  a  preference;  but  the  proofs 
uiow  the  reverse;  and  because  it  was  given  to 
hinder  and  delay  creditors;  but  the  averments 
tn  Uie  bill  are  too  meager  and  vague  to  war- 
rant relief  for  such  reason.  Touching  this 
mortgage  the  orator  is  entitled  to  no  relief. 

muka'jted  toiih  eoata.   Decree  according  to 
tki*  opinion. 

Peters,  Ch.  J.,  DanfortH,  Yirgbit 
Hmerj  and  Fo«feer»  JJ.,  concurred. 


William  H.  HULL 

V. 

Artell  A.  HALL  et  al. 

Where  a  aervant  is  Injured  while  using 
defective  machinery  provided  by  the 
nuuiter.  the  latter  is  liable  for  the  dam- 
ages occasioned  thereby,  if  he  knew 
or  by  proper  diligence  oiurkt  to  have 
known  of  the  deKct,  and  the  servant 
did  not  know  and  conid  not  reasonably 
be  held  to  have  known  of  it. 
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ON  defendants'  excepti<»i8.  Sfutained. 
Action  to  recover  damages  for  personal  in- 
juries received  by  the  plaintiff  April  20,  1861, 
in  the  defendants'  saw  mill  in  Damariscotta. 
where  he  was  employed  by  the  defendants  In 
sawing  pickets,  by  reason  St  alleged  defective, 
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unsuitable  and  unsafe  machineir  furnished 

the  defendants.  The  plaintiff  lost  all  the  An- 
gers of  one  hand  by  the  injuir. 

At  the  trial  the  presiding  judge  instructed  tbe 
jury  as  follows  at  the  request  of  the  plainUfTB 
counsel :  "  When  defendants  set  puintiff  at 
work  sawing  pickets  upon  their  circular  saw, 
they  were  in  duty  bound  to  provide  good  and 
snmcient  machinery  for  that  purpoae,  with  sndi 
safeguards  against  mjury  to  him  in  running  tbe 
saw,  as  common  experience  in  that  business  bad 
shown  to  be  necessary,  whether  the  defendants 
personally  knew  that  such  safeguards  were  we- 
essary  or  not." 

The  verdict  was  for  the  plaintiff  in  the  sum 
of  $986,  and  the  defendants  alleged  exceptions. 

Mr.  William  H.  Fogler.  for  defendants: 

By  the  instmctima  the  wfendauts  were  bound 
"  at  their  peril"  to  furnish  mAehinery  and  ap- 
pliances of  a  certain  character,  and  m  default 
of  this  tlieir  liability  to  the  plaintiff  was  abso- 
lute. "Absolute"  means  "  independent  of  any- 
thing else,"  "without  condition,  limitation, le- 
latioD  or  dependence."  Worcester,  Die. 

As  this  court  has  said  in  Shanny  v.  Aadnm- 
eoggin  MiU$,  66  Me.  ^7:  "The  employer  may, 
undoubtedly,  exercise  his  own  judTgmait  as  to 
the  kind  of  machinery  he  will  use  •  •  • 
having  due  regard  to  the  rights  of  others." 

The  master  Das  failed  to  furnish  proper  ap- 

SiratuB,  but  he  is  in  no  peril  on  that  account 
is  liability  to  his  servant  for  injury  received 
on  that  accoimt  is  not  "  alMohite,"  but  on  the 
contrary  be  is  absolutely  without  liabilitv. 

This  limltetion  of  the  master's  liatml^  is 
fully  stated  In  Oo(m>b$r.Nm  Bedford  Cord.  Co., 
103  Mass.  086,  as  follows:  "  The  implied  coo- 
tract  to  have  the  machinery  in  such  a  safe  and 
proper  condition  as  not  to  expose  the  aerrant 
to  unnecessary  risks  in  the  foundation  of  tbe 
master's  UabilHr." 

Although  it  is  a  part  of  the  implied  cootrtct 
between  master  and  servant  that  the  master 
shall  provide  suitable  instruments  for  the  serv- 
ant with  which  to  do  his  work  yet  it  is  in  the 
power  of  the  servant  to  dispense  with  thia 
obligation.  Sullivan  v.  India  Mfg.  Co.  118 
Mass.  896. 

Again;  in  Whcder  v.  Vfaton  ^fg.  Co.  115 
Irbss.  894  (a  case  relied  upon  by  pluntiif),  flw 
court  said  (p.  398):  "  When  the  servant  is  as 
well  acquiUnted  as  tiie  master  with  the  danga^ 
ous  nature  of  the  machinery  or  instrument,  or 
of  the  service  in  which  he  is  engaged,  he  cannot 
recover." 

In  BiiaeU  v.  Laeonia  Mfg.  Cb.  48  Me.  1 18.  the 
declaration  was  adjudged  bad  because  it  did 
not  aver  that  the  defect  was  unknown  to  tbs 
plaintiff.  Tbecourtsays,  p.  121:  "Ifthedaa- 
ger  is  known  and  the  servant  chooees  to  remais. 
he  assumes,  it  would  seem,  the  risk,  and  cannot 
recover." 

The  courts  tiave  repeatedly  declared  that  tbe 
master  is  liable  to  the  servant  for  such  defects 
when  the  danger  is  known  to  him  and  unknowB 
to  tbe  servant.  BttaM  v.  Laeonia  J^. 
nipra;  Harden  v.  BrnWrnUe  Mfg.  Co.  80  Oodd. 
548;  WAeeicry.  Wiuon  J^g.  Co.  tupra. 

In  the  case  last  cited  it  is  said,  p.  89:  "  Bm 
when  the  master  employs  a  servant  in  tbe  use 
of  machinery  which  he  knows  but  the  servut 
does  not  know  to  be  attended  with  peculiar 
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for  any  injury  wliich  occurs  in  coosequeoce  of 
liis  failure  to  see  to  it  tliat  a  proper  notice  is 
given." 

The  only  ^und  upon  which  they  could  he 
held  responsible  was  because  they  had  been 
euilty  of  some  negligeoce.  Sullivan  v.  India 
Jfffff.  Co.  113  Mass.  399.  See  also,  the  language 
of  the  court  in  O'Connor  v.  Adaitu,  120  Mass. 
431;  Wals/t  v.  Feet  Vol.  Co.  110  Mass.  25;  Ry- 
an V.  Tarivx,  135  Mass.  308;  Loonam  v.  Avotr- 
Kou,  8  Kobt.  74. 

The  second  requested  instruction  to  which  ex- 
ceptions are  taken  is  objectionable  and  should 
not  have  been  given,  because  it  assumes  that 
there  was  evidence  in  the  case  lending  to  prove 
that  the  plaintiff  was  impellea  by  a  power  which 
he  conld  not  resist,  to  undertake  the  work  iu 
which  he  was  employed  at  the  time  he  received 
his  fnJiuy;itshouldMve  been  refused.  Cbpefaud 
V.  C&peland,  28  Me.'  535;  Lord  v.  Kenndmnk- 
port,  61  Me.  462;  Braekettv.  Brewer,  71  Me.  484; 
DiUey  V.  KeUey,  74  Me.  566. 

Mr.  A.  P.  Goatd,  for  plaintiff: 

The  first  instruction  given  to  the  jury  by  re- 
quest of  plaintiff's  counsel  was  correct ;  espe- 
cially as  explained  by  the  presiding  judge. 
B'izuU  V.  Laeonia  M.  Co.  48  Me.  118, 116, 117; 
Lauder  v.  Androteoggin  R.  R,  Co.  Me.  468, 
406.  467;  Shear.  &  Redf.  Neg.  92,  98,  and 
n->te»  /  Coon^  v.  Nein  Bedford  Cord.  Co.  103 
Mass.  672.  588,  584. 

In  Noyet  v.  Smith,  28  Vt.  59,  tlie  plaintiff  was 
in  the  employ  of  the  defendants  as  engineer.with 
a  defective  nre  box,  of  which  neither  plaintiff 
nor  defendant  was  aware.  An  explosion  oc- 
curred. Defendants  were  held  liable,  because 
they  might  have  discovered  the  defect  by  the 
exercise  of  proper  care  and  vigilance. 

In  MeOalrick  v.  Ifrtw/i,  40hio  St,  566,  Thur- 
m&n,  C.  J.,  said:  "  The  general  rule  is,  that  an 
employer,  who  provide'!  tie  machinery  and  con- 
trol its  operation,  must  see  that  it  is  suitable; 
and  if  an  injury  to  the  workman  happens,  by 
reason  of  a  defect  unknown  to  the  Utter  and 
which  the  employer,  b^  Uie  use  of  ordinary  care, 
could  have  cured,  he  is  liable  for  the  injury." 

In  Ford  v.  muhlmi-g  R.  R.  Go.  110  Slass. 
240,  it  was  held,  that  '*  One  employed  by  a  rail- 
road corporation  to  drive  a  locomotive  engine 
over  its  road  may  recover  damages  against  the 
corporation,  for  personal  injuries  caused  by  a 
defect  in  the  engine,  which  was  due  to  the  neg- 
lect of  the  agents  of  the  corporation  charged 
with  keeping  the  engine  in  proper  repair,  al- 
though the  directors  and  superinteudoit  had  no 
reason  to  suspect  negligence  or  incompetence  on 
tbepart  of  such  agents." 

The  Diligence  of  the  defendants  might  have 
cobsisledln  not  discovering  the  defects.  Mfield 
Y.  NwtiiemR.  it .  42  N.  H.  22S,  285. 

Every  person  who  admits  another  into  his  em- 
ployment, whereby  he  constitutes  him  a  servant, 
IS  bound  to  furnish  and  maintain  such  instru- 
ments as  are  suitable  tu  his  work,  and  as  may  be 
used  with  safety  to  the  person  employed.  The 
law,  by  implication,  makes  such  a  stipulation  a 
part  of  eveiT  contract  for  service;  and  in  pro- 
portion as  the  employment  is  hazardous,  so  is 
the  ripd  enforcement  of  the  master's  duty. 
CmvU*  V.  Richmond  dk  D.  R.  B.  Co.  84  N.  C. 
309.  See  also,  ffough  v.  R.  Co.  100  (U.  3.  bk. 
2.>,  L.  ed.  612)  ;  Bol<Ien  v.  Mteihburg  R.  B.  Go. 
19»  Mass.  268.  276,  277. 
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For  a  case  in  many  respects  similar  to  this, 
although  not  so  strong  for  plaintiff,  see  WAe^ 
v.  Waton  MSg.  Co.  185  Mass.  294.  In  that 
case,  p.  296,  the  court  st^s:  "  This  case  Is  not 
like  one  where  a  practiced  and  skillful  work- 
man is  set  to  work  upon  machinery  which,  al- 
though dangerous  in  itself  and  requiring  the 
use  of  great  care,  he  nevertheless  thoroughly 
understands,  and  is  willing  to  take  the  risk  of 
using,  in  the  condition  in  which  he  finds  it." 

If  knowledge  by  the  numagiog  defendant  of 
the  defects  in  the  eqnlpmeDt  of  his  machinery 
which  caused  the  acciaent  was  necessary,  proof 
is  abundant  that  he  had  that  knowledge.  But 
such  knowledge  is  immaterial,  as  the  duty  of  an 
employer  is  absolute,  to  furnish  suitable  ma- 
chinetT  to  his  workmen,  or  to  give  them  notice 
of  its  defects.  Wheeierv.WatonMfg.  Co.aupra. 

As  Byles,  J.,  said,  in  Clarke  v.  Ht^met,  7 
Hurl.  &  N.  rat:  "A  servant  may  know  tiie 
facts,  but  may  be  utterly  ignonmt  of  the  risks." 

It  mAj  frequentlj[  happen  that  the  dangers 
of  a  particular  position  for  or  mode  of  doing 
work  are  great,  and  apparent  to  persons  of  ca- 
pacity and  knowledge  of  the  subject;  and  yet, 
a  party,  from  youth,  inexperience,  ignorance, 
or  general  want  of  capacity,  may  fail  to  appre- 
ciiUe  them.  Stdlinan  v.  India  iffg.  Go.  118 
Mass.  899.    See,  Shear.  &  Redf .  Neg.  %  28. 

Virgin.  J.,  delivered  the  opinion  of  the 

court : 

The  verdict  having  Ijeenfor  the  plaintiff,  the 
question  presented  by  the  bill  of  exceptions  is 
whether  the  instructions  given  at  the  request  of 
the  plaintiff  are  suflBciently  favorable  to  the  de- 
fendants. 

Without  elaborating  the  variously  expressed 
but  universally  acknowledged  rule  of  law  in- 
volved, it  is  sufficient  to  say  when  the  relation  of 
master  and  servant  is  created  between  two  per- 
sons by  a  simple  mutual  agreement,  that  one  of 
them,  at  an  agreed  compensation,  siiall  work 
for  the  other  in  the  latter's  saw  mill,  all  the 
terms  of  the  contract  are  not  expressed,  and 
those  not  expressed  are  left  to  implication.  In 
such  case  it  is  implied  among  other  Uiings,  on 
the  part  of  the  master,  that  he  shall  use  ordi- 
nary care  and  diligence  in  supplying  and  main- 
taining.forthe  servant's  use  in  that  more  or  less 
hazardous  business,  such  saws  and  amdiancea 
as  are  reasonably  safe.  And  tbe  correlative  im- 
plication on  tbe  part  of  tbe  servant  is,  among 
other  things,  that  he  shall  take  upon  himseu 
the  risks  which  ordinarily  attend  or  are  incident 
to  the  business  in  which  he  thus  Toluntaiify 
engages. 

The  implied  duty  of  the  master  being  meas- 
ured by  the  legal  standard  of  ordinary  care,  his 
knowledge  or  want  of  knowledge  of  the  actual 
condition  of  the  machinery  when  it  falls  below 

the  legal  standard  of  being  reasonably  safe  and 
causes  the  injury,  becomes  a  material  element.  * 
BuzzeU  V.  Laeonia  jt(fg.Co.,  48  Me.  118,122. 

Hence,althou(^h  not  a  complete  defense,  neces- 
sarily, it  is  admiseable  for  the  defendant  to  tes- 
tify that  he  had  no  knowledge  or  information 
of  its  defective  condition.  Boyle  y.  Moiery,  122 
Mass.  251. 

When  the  master,  therefore,  does  not  know 
of  the  dangerous  condition  of  the  machin- 
ery and  has  exercised  that  standard  of  carej 
in  relation  thereto,  he  has  discharged  his  duty 
8  67 
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and  thm  to  aaOdng  of  which  negligcnoe  can 
be  predicated.  And  Roch  is  the  result  of  all  the 
cases.  Hence,  writerB  upon  this  topic  have 
aaid:  "  If  the  master  knew  or  ou^t  to  have 
known,  and  the  servant  did  ntH  know  and  was 
not  bound  to  know  of  its  existence,  the  liability 
of  the  master,  the  servant  having  been  other- 
wtoe  in  the  exercise  of  due  care,  is  fixed.  And 
It  to  equally  tme,  tn  .every  case,  that  nntess  the 
master  knew  of  the  defect  which  subsequently 
produced  the  injury,  or  was  under  a  duty  of 
Knowing  it,he  cannot  be  held  liable."  2  Tbomp. 
Keg.  99^-3. 

Or,  as  the  same  view  is  expressed  by  an- 
other: "  To  render  the  master  llaUe,  it  must 
appear  that  he  knew  or  from  the  nature  of 
of  the  case  ought  to  have  known  of  the  unfit- 
nessof  the  means  of  labor  furnished  to  the  serv- 
ant, and  that  the  servant  did  not  know  or 
could  not  reasonably  be  held  to  have  known  of 
the  defect."   Beach,  Con.  Neg.  ft  128. 

We  are  of  opinioQ,  therefore,  that  since 
knowledge  on  the  part  of  the  master,  or  its 
eqnivalent :  ne^igent  ignorance  is  essential  to 
hold  the  master,  the  first  Instruction  making  the 
master's  liabiliQr  absolute  was  not  sufficiently 
favorable  to  the  defendants  and  may  have  mis- 
led the  Jury.  Havinx  no  occaaon  to  pass  upon 
the  other  exceptton.  uerefore,  the  entry  must 
be: 

SjxepUon*  wHained. 

Patera.  Ch.  J.,Wmltim*  Idbhm^,  Foster 
and  Haritell,  concurred. 


Daniel  MARTIN 
r. 

WUliam  H.  DARLING  et  <U. 

1.  No  Jadsment  in  rem  can  be  rendered 
against  the  property  attached  in  an  ac- 
tion brouf^ht  to  enforce  a  lieu  upon 
granite,  where  the  defendiuit  is  the 
general  owner  of  the  property  attached, 
and  made  the  contract  upon  which 
the  alleged  lien  is  based,  and  no  general 
notice  of  the  action  haa  been  given. 

3.  The  same  is  true  where  the  defendant 
is  not  the  general  owner,  and  such 
owner  has  not  become  a  part^  to  the 
action,  nor  had  any  notice  to  do  so. 

(Knox— Decided  Januarr  1<  UM.) 

CASE  submitted  upon  agreed  statement,  suf- 
ficiently recited  in  the  opinion.  Judgnunt 

Mr.  J.  E.  Hanlly.  for  plaintiff. 
Mr.  H.  A.  Trippt  for  defendant. 

Danforthf  ,  delivered  the  opinion  of  the 
court : 

This  case  is  submitted  upon  an  agreed  state- 
ment, by  which  the  court  Is  authorized  "to 
render  such  judgment  as  the  legal  rights  of  the 
parties  require."  The  amount  due  from  the  de- 
^dants  is  agreed  upon.  The  plaintiff  is  there- 
fore entitled  to  judgment  for  that  amotmt.  The 
legal  rigbtft  of  the  parties  neither  require  nor 
authorize  any  further  judgment. 

The  counsel  have  ai^ed  the  question  as  to 
whether  the  plaintiff  had  acquired  a  lien  upon 


the  property  atta«died,  md  if  so,  whether  it  has- 
been  lost  by  taking  the  note  in  suiL  Any  judg- 
ment whidi  the  court  can  render  under  this 
statement  as  to  the  lien  will  not  be  binding,  and 
therefore  would  be  uaekss.  If  the  defendants 
alone  are  interested ,  as  the  contract  for  labor  was 
made  with  them  and  the  property  is  attach- 
aUe,  a  jndcment  for  a  lien  would  add  ttothing 
to  the  Kconty  which  the  plaintiff  now  has  m 
virtue  of  his  attachment.    In  such  cases  aoa 
in  the  absence  of  general  notice  given,  the  law 
does  not  authorize  a  judgment  in  rem  to  be 
given,  Bffard  v.  Parian;  65  Me.  576,  but  leaves 
-  uie  question  to  be  settled  by  subsequent  pro- 
ceedings if  neccjoaiy.   Bat  thto  necesdty  can 
'  arise  only  when  persons  not  parties  to  the  cik 
claim  an  interest  in  the  property,  either  as 
owners  or  prior  attaching  creditors.  No  judj- 
mait  could  be  rendered  which  would  be  vabd 
I  against  the  rights  of  such  persons  until  ibey 
•  were  notified  and  had  an  opportunity  to  be- 
'  come  parties  to  the  action,  and  be  beard. 
Parkt  T.  Croekett,  61  Me.  489,  and  cases  cited. 

It  is  true  that,  since  these  decisiona  there  has 
'  been  a  change  in  the  statute,  so  tliat  now  in 
I  lien  actions  when  the  contract  for  laborer  ma- 
!  lerials  is  made  with  a  i>erBOD  not  the  owner  of 
'  the  property  affected,  such  person  may  volun- 
tarily appear  and  become  a  party  to  the  suit. 
'  If  he  does  not,  such  notice  as  the  court  ordm 
mav  be  given  him,  and  he  shall  become  apaity. 
R.  S.  chap.  91.  S  44. 

!  But  this  provision  in  no  respect  chanees  the 
[  law  as  laid  down  in  the  cases  above  cited.  The 
I  statute  does  not,  nor  does  it  purport  to  Uad 
,  anyone  except  such  as  have  become  parties  to 
]  the  suit  or  had  notice  to  do  so,  nor  would  the 
I  judgment  be  valid  as  against  any  others.  Now 
I  as  when  the  decisions  were  made,  a  judgmeot 
tn  rem,  valid  as  such  against  the  world,  can  be 
rendered  only  when  the  world  has  such  notice 
an  the  court  shall  order.  • 

In  this  caseno  notice  except  to  the  defendaat 
has  been  given ;  neither  has  any  person  sp- 
peaxed ;  for  that  reason  no  judgment  as  to  the 
validity  of  the  lien  can  be  given. 

Judgment  for  the  plaintiff  for  SSSL86  and 
interest  from  date  of  terit. 

Peters.  OA.  J^.Virgin.  Eaaeryt  Foster 

and  Haakell,  /  J.,  concurred. 


John  H.  POTTER 

J.  McKENNET. 

1.  When  mortpbsed  personal  property 

is  attached  as  the  property  of  the  mort- 
gagor and  placed  In  the  hands  of  a 
Keeper  by  the  attaching  officer,  the 
mortgagee  cannot  nuiintain  replevia 
therefor  against  the  keeper  until  be  has 
given  forty-eifrht  hootr  notice  of  his 
claim  under  the  mortoage  and  the 
amount  thereof,  as  proviofed  by  the  Stat- 
ute of  Maine. 

2.  The  keeper  may  make  the  same  de- 
fense as  the  attaching  officer,  wboae 
servant  he  is,  oould^roakeJf  t|ie  actioo 
was  against  hioL  vjtKJ^  IL 
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(Antlroecotfgln— Decided  Jacimry  1,  ISSa.) 

REPLEVIN  for  the  recovery  of  personal 
property.    Case  presented  on  an  agreed 
statement  of  facts,  ^iormtit. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  John  H.  Pottert  for  plaintiff: 
The  real  question  to  be  determined  in  this 
case  is  this:  vas  it  necessary  for  the  plaintiff,  in 
order  to  maintain  this  action,  to  flrst  ffive  the 
written  notice  provided  for  in  §  44,  chap.  81, 
R.S.? 

Our  statute  makes  it  imperative  that  an  ac- 
tion of  replevin  shall  be  brought  in  the  county 
where  the  property  is  detalnecf.  g  9,  chap.  06, 
R.  S. 

The  doctrine  that  it  can  be  maintained 
against  the  original  taker  who  has  parted  with 
the  possession  thereof,  as  laid  down  in  Say  ward 
T,  Warren,  27  Me,  453,  has  long  since  been  ex- 
idoded.    Samsddl  v.  BuamU,  54  Me.  546. 

Nor  does  it  make  any  difference  that  the  de- 
fendant is  merely  the  agent  of  the  original  taker 
or  detainer,  so  long  as  he  is  in  posseealfm  and 
refuses  to  deliver  up  to  the  true  owner  on  de- 
mand. Eveleth  V.  Bloaaom,  54  Me.  447 ;  Doug- 
Ian  V.  Oardner,  68  Me.  468. 

The  officer  should  have  given  plaintiff  notice 
as  is  required  in  g  45,  chap.  81 . 

Tlie  object  of  the  written  notice,  provided  in 
said  g  44,  is  that  the  creditor  may  redeem. 

Mr.  John  P.  Swoser.  for  defendant : 

The  only  question  submitted  is  whether  a 
mortgagee  of  personal  property  can  maintain 
an  action  against  the  keeper  or  servant  of  an 
officer  who  lias  properly  attached  the  same 
ctti  a  writ  against  the  mortgagor  or,  in  other 
words,  is  the  written  notice  required  in  §  44, 
chap.  81,  R.  S.  1688,  also  required  in  case  the 
property  thus  attached  has  been  placed  by  the 
officer  making  the  attachment  in  the  hands  of 
a  keeper? 

When  goods  are  attached  by  an  officer  and 
delivered  to  a  third  person,  the  latter  is  but  a 
servant  of  the  officer  and  cannot  maintain  re- 
plevin against  one  who  shall  take  them  from 
him.    Skulman  v.  Avery,  28  Me.  248. 

The  officer's  special  property  is  not  lost  by 
the  bailment^  and  the  oulee  stands  in  the  po- 
rtion of  bis  servant.   Drake,  Attach,  g  858. 

While  said  property  is  in  possession  of  the 
bailee,  a  second  attachment  may  be  made  by 
the  same  officer  without  an  actual  seizure.  Id. 
S856. 

In  view  of  such  a  special  property,  legal 
aeidn  and  possession  in  the  officer  simply  be- 
eanse  the  property  is  in  the  keeping  of  a  serv- 
ant, shall  such  a  plain  provision  of  the  statute 
be  avoided?  We  think  such  a  conclusion  as 
theplaintiff  claims  is  a  plain  absurdity.  In  case 
of  NiehoU  V,  Perry,  68  Me.  32,  Barrows,  J.  says, 
the  statute  is  to  be  fairly  ajod  liberally  con- 
strued. 

Ubbey,  J.,  deUvered  the  opinion  of  the 
court: 

This  is  replevin  of  a  sleigh  and  wM;on. 
Plaintiff  claims  title  under  a  mortgage  m)m 
one  Davis.  The  property  was  attached  by  a 
deputy  sheriff  on  a  writ  against  said  Davis,  as 
his  property.  At  the  time  of  the  attachment 
it  was  in  the  possession  of  Davis.  The  officer 
who  attached  it  put  it  into  the  possession  of  the 
vs. 


defendant  to  hold  as  bis  keeper  or  servant.  Be- 
fore bringing  bis  action  the  plaintiff'  did  not 
^ve  to  the  officer  or  the  defendant,  ttie  notice 
in  writing  regul^ed  by  R.  8.  chap.  81.  t;  44. 

The  plaintiff  does  not  claim  that  he  could 
maintain  the  action  against  the  officer  without 
first  giving  such  notice,  but  claims  that  he  was 
not  requited  under  the  facts  in  this  case  to  give 
the  notice,  because  the  action  is  not  against  the 
officer.  The  question  raised  is  whether  the 
defendant  can  make  the  same  defense  that  the 
officer  could  make  if  the  action  was  against 
him.  We  think  he  can.  The  defendant  is  the 
servant  of  the  officer,  holding  the  property  for 
him.  He  has  all  the  rights  tiut  his  master  has. 
His  p<wsesslon  is  the  possesion  of  the  attaching 
officer,  and  the  attachment  remains  in  full 
force.  No  other  officer  could  attach  the  prop- 
erty on  a  writ  against  Davis  and  take  it  out  of 
the  possession  of  the  defendant.  The  officer 
who  made  the  attachment  might  make  other 
attachments  against  Davis  without  a  new  seiz- 
ure of  the  property.  These  principles  are  too 
well  settled  to  require  citation  of  authorities. 
The  policy  of  the  statute  applies  in  all  its  force. 
It  frequently  occurs  that  an  officer  who  at- 
taches personal  property  cannot  ke^  it  in  his 
actual  possession  all  the  time,  but  must  employ 
a  servant  for  such  purpose.  Can  it  be  that  the 
statute  should  be  so  construed  that  while  the 
officer  is  present,  having  the  actual  possession 
of  the  property,  a  mortgagee  cannot  bring  an 
action  of  replevin  and  take  it  from  him  without 
first  giving  notice,  but  the  moment  he  is 
oblig^  to  leave  it  in  the  care  of  his  servant,  the 
action  may  be  brought  and  maintained  against 
the  servant  without  the  notice  ?  If  so  it  is 
quite  easy  to  evade  the  statute.  The  statute 
snoiild  be  liberally  construed  to  effectuate  its 
object.  NiehoU  v.  Perry.  58  Me.  29. 

The  action  is  virtually  against  the  officer.  It 
takes  the  property  out  of  his  possession,  and 
cannot  be  nriainbiined  without  the  notice.required 
by  the  statute. 

Ftaintiff  nonmiit. 

Peters,  Ch.  Walton.  Danforth,  Fos- 
ter and  Haakell,  JJ.,  concurred. 


Benjamin  F.  OTIS 
e. 

Stephen  ELLIS  and  Trustees. 

1.  A  matter  in  abatement  moat  be  plead- 
ed in  a  justice  court,  before  a  continu- 
ance of  the  action. 

2.  Taiung  axi  appeal  in  a  justice  court, 
without  making  any  general  defense, 
is  a  waiver  of  all  questions  except  the 
one  the  decision  of  wbdch  is  appealed 
from. 

(Eennebeo— Dedded  December  80,  188(U 

APPEAL  from  the  Superior  Court.  Exeep- 
tiont  overrule. 
This  was  an  action  of  assumpsit  brought  by 
Benjamin  F.  Otisa^inst  Stephen  Ellis,  princi- 
pal defendant,  and  Edwin  A.  Nash,  of  Brewer, 
in  the  County  of  Penobscot,  and  J.  Wesley  Oil- 
man, of  Oakland,  In  the  Count; 


as  trustees. 
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The  writ  was  dated  October  8,  1884,  and 
was  returnable  October  11,  before  George  W. 
Ayer,  Esq. ,  a  trial  Justice  witbin  and  for  the 
County  of  Kennebec,  at  the  oflBce  of  Geo.  W. 
Field,  in  said  Oakland,  in  Kennebec  Coimty. 

On  October  11,  1884,  G.  T.  Stevens,  counsel 
for  the  principal  defendant.and  £.  A.  Naah,  one 
of  the  alleged  trustees,  am>eared  generally  and 
asked  for  a  continuance,  for  two  weeks,  to  Oc- 
tober  25,  1884,  at  which  time  defendant's  coun- 
sel appeared,  filed  his  pleading,  the  general  is- 
sue and  a  brief  statement;  also,  a  motion  to 
dismiss,  on  the  ground  of  want  of  jurisdiction. 

Mr.  G.  T.  StevenstforE.  A.Nash.Trustee: 

Alt  trustee  actions  returnable  before  a  trial 
justice  should  be  commenced  within  the  countj 
where  some  one  of  the  trustees  rendes;  and  if 
not  so  brought  the  action  should  be  dismissed. 
R.  S.  chap.  88,  §  5;  Mansur  v.  Cojln,  54  Me.  814. 

In  Bigdow  v.  Stearim,  19  Johns.  39,  Spencer, 
C.  J. ,  declared  that  if  a  court,  whether  of  limited 
or  superior  jurisdiction,  undertake  to  hold  cog- 
nizance of  a  cause  of  action  without  having 

fained  ^oiisdiction  of  the  persons    the  parties, 
y  havmgthem  before  the  court  in  the  manner 
required  by  law,  the  proceedings  would  be  void. 

No  legal  service  was  made  upon  J.  Wesley 
Qilmao.  The  court  below  had  no  jurisdiction 
over  him,  on  thisaccoimt,  and  was  incompetent 
to  render  a  valid  judgment  aminst  him.  Pen- 
obseotR.  R.  Co.  v.  WeeJa,  52  Me.  456. 

The  judgment,  if  void  in  part  is  void  in  all;  if 
reversed  as  to  one  of  the  parties,  it  must  be  re- 
versed as  to  alL  S  Sauod.  101;  SBac.  Abr. 
327,  238;  Bcnner  v.  Welt,  45  Me.  4SI&\Richard» 
V.  Walton,  13  Johns.  484;  AttuM  t.  Sandford, 
14  Johns.  417. 

Any  party  may  avail  himself  of  this  objection. 
Scudder  v.  Davia,  88  Me.  576. 

There  is  no  law  establishing  terms  of  court 
for  a  trial  justice.  He  can  hold  his  court  at  his 
dwelling  bouse  or  other  suitable  place,  and  ad- 
journ it  from  time  to  time,  as  Justice  requires. 
R.  S.ehap.  88,  §  15.  There  are  no  terms  about  it. 

In  the  supreme  judicial  court,  pleas  or  mo- 
tions in  abatement  or  to  the  1uri»diction  must 
be  filed  within  the  first  two  days  after  entry. 
Rule  6.  This  rule  controls  the  practice  in  the 
supreme  judicial  court.  It  does  not  affect  or 
control  the  practice  in  any  other  court. 

In  Elder  v.  Dwight  Mfg.  Co.  4  Gray,  301,  it 
was  held  that  a  motion  to  dismiss  a  case,  for 
want  of  jurisdiction  in  the  magistrate  before 
whom  it  was  tried,  might  be  first  made  in  the 
court  of  common  pleas  to  which  the  case  bad 
been  appealed. 
Mr.  OeoFfpe  W.  Field,  for  plaintift: 
A  general  appearance  and  a  continuance 
the  action  is  a  waiver  of  all  defects  of  service. 
8hatB  V.  Uther,  41  Me.  102. 

The  defendants'  motion  to  dismiss  was  im- 
seasonably  filed.  The  motion  should  have  been 
filed  on  the  11th  day  of  October,  1884,  which 
was  the  return  term  or  return  day  in  the  case 
at  bar. 

Motions  or  pleas  in  abatement  should  be  filed 
within  the  first  two  days  of  the  term  to  which 
the  suit  or  process  is  returnable.  Fogg  v.  Fogg, 
81  Mc.  302;  Sndl  v.  SntM,  40  Me.  307;  Shorey  v. 
Humy.  32  Me.  579;  PatUe  v.  Lore,  35  Me.  124. 

h)  all  actions  returnable  before  a  trial  justice 
all  motions  should  be  filed  on  the  return  day  of 
the  writ. 
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Peters,  Ch.  J.,  delivered  Uie  oirinlonaf  the 

court: 

An  action  was  commenced  before  a  magis- 
trate, in  Kennebec  County,  in  which  the  names 
of  two  persons  were  inserted  as  Trustees,  one 
residing  in  Penobscot  and  the  other  in  Kenne- 
bec County.  No  service  was  made  on  the 
Trustee  raiding  in  Kennebec  County.  Upon 
the  faix  of  the  papers,  the  process  was  abatable. 
Mamur  v.  Coffin,  54  Me.  814. 

An  appearance  was  entered  for  the  defense 
on  the  return  day  and  the  action  continued  a 
week.  Upon  the  adjourned  day  a  motion  was 
made  to  dismiss  the  action  for  want  of  jurisdic- 
tion, upon  the  ground  that  a  trustee  action  be- 
fore a  trial  justice  must  be  brought  in  aooonty 
in  which  some  one' of  the  trustees  resides.  The 
question  is  whether  the  motion  came  too  late. 
We  think  it  would  be  the  better  doctrine  to 
declare  that  it  did. 

The  general  rule  is  that  nothing  more  than 
the  general  issue  need  be  pleaded  before  justicra* 
courts,  title  to  land  and  matter  in  abatement 
excepted.  William  v.  Root,  14  Mass.  278; 
Viekery  v.  SMurne,  20  Me.  84;  R.  8.  chap.  63, 
§g  15,  20.    See,  Laws  1885,  chap.  355. 

Pleasand  motions  in  abatementshould be  filed 
before  a  general  imparlance,  which  is  notiung 
else  than  a  contmuance  of  the  cause  till  afurther 
day.    Bac.  Abr.  PUat,  C. 

This  is  not  a  rule  of  court,  but  a  rule  of  law, 
acted  on  generally  by  courts  of  common-law 
jurisdiction,  where  ttiere  is  no  rule  of  court  to 
the  contrary.  In  most  courts  the  time  fcB-such 
pleadingisshortened.  Mariinv.QmnumvwUh, 
1  Mass.  847;  Wtfrmn  v.  Dorr.  8  Me.  183,  18«. 

We  do  not  perceive  any  objection  in  applying 
the  rule  to  justices'  courts,  and  to  holdmg'lhat 
after  a  general  continuance  (a  special  imparlance 
could  be  granted),  it  is  too  late  to  interpose  the 
plea.  The  plea  is  not  a  favored  one.  Iteither  trial 
justices  nor  those  who  practice  before  them  are. 
in  all  instances,  legal  experts,  and  it  is  for  the 
advantage  of  the  court  and  its  suitors  that  tech- 
nical questions  in  abatement  should  be  at  the 
earliest  moment  made  and  disposed  of.  The 
object  of  the  plea  is  to  avoid  further  costs  if  the 

Elea  is  good.  If  this  rule  is  not  applied,  it  will 
B  di^nilt  to  find  a  better.  "lie  only  other 
definite  rule  would  be  to  allow  a  plea  in  abate- 
ment to  be  filed  at  any  time  before  the  genoid 
issue  is  pleaded.  But  that  would  cause  unfair- 
ness often.  A  plaintiff  should  know  what  pica 
he  is  to  meet  before  summoninK  his  witnesses. 
It  is  to  be  admitted  tbat  the  rule  would  vrotk 
somewhat  harshly  inthe  present  instance,  but  its 
eifect  in  cases  generally  will  be  benefid^ 

What  light  there  is  upon  the  question,  afford- 
ed by  the  authorities,  seems  to  favor  this  view. 

In  Stilea  v.  Hotntr,  31  Conn.  BIO,  it  is^: 
"  Although  no  time  bias  been  limited,  cither  bj' 
statute  or  by  any  rule  of  oourti  in  which  such 
pleas  shall  be  presented,  in  cases  before  justices 
of  the  peace  and  other  inferior  tribunals,  yet  it 
Is  obvious  that  they  ou^t  not  to  be  received  in 
any  stage  of  the  trial.  The  same  reason  there 
exkts  for  requiring  pleas  to  he  piesNited  at  an 
early  poiod  as  exists  in  the  hi^wr  courts. "  In 
that  case,  a  motion  in  abatemrat.  was  rejected 
as  coming  too  late,  although  tiie  genoaf  isaoe 
had  not  tieen  pleaded. 
The  Vermont  coml  approves  and  practices  up- 
on the  rule.   MorUpelur  v.  Andrtv^fl  Vt.  604, 


1886. 


Mebbill  t.  Western  Union  Tklegraph  Co. 


677 


mOe;  Wliedoek  v.  Sean,  19  Vt.  559.  And  New 
Hampshireseemsto  approve  it.  Be^or^v.Riee, 
58N.^327. 

The  appellant  contends  that  if  this  motion 
is  overruled  he  should  be  allowed  to  put  in  a 
general  defense  for  himself  and  the  Trustee, 
it  is  too  late.  The  general  issue  should  have 
been  pleaded  before  the  case  came  up.  Taking 
an  appeal,  without  making  any  general  defense, 
is  a  waiver  of  all  questions,  except  the  one  the 
decision  of  which  is  appealed  from.  Water- 
nOe  V.  Hoicard,  80  Me.  103.  Elder  v.  Dieight 
Mfg.  Co.  4  Gray,  201,  relied  on  by  counsel  as 
an  authority  the  other  way,  is  not  applicable. 
There  the  jurisdiction  belonged,  not  in  another 
county,  as  hete,  but  to  another  court. 

Exaeptiont  overruled. 

Walton*  Danforth*  Libb^*  Emery  and 
Haakell,  JJ, ,  concurred. 


Fred  S.  MERRILL 

V. 

^WESTERN  UNION  TELEGRAPH.  CO. 

1.  A  verbal  contract  to  labor  at  a  fixed 
price  per  day,  to  commence  on  a  day 
eert»aln  but  for  no  stipulated  or  Axed 
period,  is  defeasible  at  the  will  of  either 
party. 

S.  A  telegraph  company  is  liable  for 
nominal  damages  only,  for  its  failore 
to  deliver  a  tel^ram,  whereby  a  party 
loees  the  benefit  of  a  contract  for  labor, 
which  is  defeasible  at  the  will  of  either 
pw^y. 

"  (Androecogffln  Decided  January  19, 1886.) 

THIS  action  was  brought  to  recover  compen- 
sation for  damages  sustained  by  plaintifT, 
by  defendants  failure  to  deliver  a  telegraphic 
message:  and  under  t^e  agreed  statement  of 
facts  Uie  only  question  for  the  <x>urt  to  consider 
on  appeal  is  that  of  damages. 

The  plaintiff's  brother.  C.  W,  Merrill,  in 
Brockton,  Mass.,  had  made  in  behalf  of  the 
plaintiff  who  rendes  in  Lewiston,  a  verbal  con- 
tract for  the  employment  of  the  latter  In  a  shoe 
shop  in  Brockton,  the  price  agreed  upon  being 
13.26  per  day.  No  definite  tmie  was  specified 
for  the  continuance  of  the  engagement,  either 
party  being  at  liberty]  to  terminate  it  at  any  mo- 
ment, and  neither  being  bound  to  continue  it 
loQger  than  he  desired. 

On  AugustSO,  1884,  C.W.  Merrill  telegraphed 
tbeplaintifl  at  Lewiston,  hi  care  of  B.  F.  Brad- 
ford &  Co.,  in  these  words:  "Come  at  once  to 
commence  Monday;  answer."  This  telegram 
was  delivered  at  the  office  of  Bradford,  Conanl 
&  Co.,  instead  of  B.  F.  Bradford  &  Co..  and 
never  reached  the  plaintiff.  The  plaintiff  was 
Dot  aware  of  this  telegram  or  of  the  contract 
unto  September  3,  when  he  received  a  letter 
from  his  brother  informing  him  of  the  fact  and 
that  the  engagement  had  then  been  canceled. 
Mmrt.  mvue  A  Oakes,  for  plaintiff: 
The  contract  Tat  future  employment  for  an 
indefinite  time  is  recognized  as  alegal  contract 
in  various  cases.  It  has  a  value,  and  is  assign- 
able.  7  Met.  83S;  S  Gray.  49,  60. 

KB. 


The  plaintiff  having  lost  a  contract  of  value  to 
himaeli,  the  dami^e  was  the  direct  consequence 
of  the  defendant^  negligence,  as  directly  the 
consequence  as  was  the  damage  in  the  cases: 
Tnif.  V.  Int.  Tel.  Co.  60  Me.  9,  and  BarOOt  v. 
Weat.  Un.  Tel.  Co.,  62  Me.  209. 

One  of  the  leading  cases  on  the  question  of 
damages  for  loss  by  reason  of  breach  of  con- 
tract IS  Mcuterton  v.  Mayor,  7  Hill,  61. 

In  this  case  it  is  held  that  a  right  to  damages 
equivalent  to  the  profits  to  be  earned  bv  the 
faithful  execution  of  a  fair  contract,  results  di- 
rectly and  immediately  from  the  act  of  the  party 
who  prevents  the  contract  from  being  perfonned. 
42  Am.  Dec.  &8;  7  Cush.  528;  115  Mass.  298. 

In  case  of  wrongful  attachment  of  property 
whereby  the  business  of  a  firm  was  injured, 
damages  for  loss  of  probable  profits  were  al- 
lowed.   18  Ahi.  160;  48  Am.  Dec  59. 

There  is  a  clearly  marked  distinction  between 
the  right  of  plaintiff  to  damages  in  case  of  ac- 
Uon  for  breach  of  contract  and  in  case  of  tort. 
1  Sedg.  Dam.  7th  ed.  !29,  and  note  b. 

Mem-i.  Baker  and  Cornish,  for  defendant: 

In  general,  the  delinquent  party  is  holden  to 
make  good  the  loss  occasioned  by  its  delin- 
quency. Remote  or  speculative  dami^^,  al- 
though susceptible  of  proof  and  deducible  from 
the  non  perform&nce,  are  not  allowed.  MiUrr 
V.  Mnnner'e  Ch.  7  Me.  61;  True  v.  Int.  Td. 
Co.  60  Me.  24. 

If  any  principle  in  the  law  of  damages  is  well 
settled,  it  is  that  possible  gains  and  contingent 
profits  are  not  alu>wed.  Jiadtey  v.  Baxemhile, 
9  Exch.  841 ;  Squire  v.  Wea.  U.  Tel.  Co.  98 
Moss.  282;  West.  U.  Tel.  Co  v.  Graham. \Co\. 
280;  Leonard  v.  .V.  Y.  A.  rf-  B.  E.  M.  Tel.  Co. 
41  N.  Y.  544;  H<i„iltn\:  G.  X.  R.  Co.  1  IIm-1. 
&  N.  40S;  Imiu  v.  Montreal  Tel.  Co.  7  U.  C. 
C.  P.  23;  Relinnre  Lumber  Co.  v.  W.  U.  Tel.  Co. 
58Tes.  394;  First  Nat.  Bank  v.  W.  U.  Tel.  Co. 
30  Ohio  St.  553;  Berry  v.  Dmnel,  44  3Ie.  255; 
Ri^^f  V.  MoKly,  67  Me.  76;  True  v.  Int.  Ttl. 
Co.  60  Me.  9. 

The  law  is  stated  thus:  "The  actual  injury 
which  the  employer  of  a  telegraph  company 
sustains  through  a  breach  of  the  contract  to 
communicate  his  message  is  the  failure  to  ob- 
tain the  benefit  that  he  would  have  obtained;  or 
in  other  words,  the  failure  to  occupy  the  posi- 
tion that  he  would  have  occupied,  through  the 
due  communication  of  his  message."  Gray, 
Com.  by  Tel.  Si  82. 

Assuming  that  such  a  contract  is  void,  its 
worthlessness  follows,  and  no  damages  can  in 
such  a  case  be  recovered  of  the  companv.  Mel- 
chert  V.  Am.  U.  Tel.  Co.,  Il  Fed.  Rep.  l63. 

In  order  that  a  contract  be  of  value,  it  must 
be  certain  in  all  its  essential  elements,  and  en- 
forceable. A  nonenforceable  contract  has  no 
value.  Kinghorne  v.  Montreal  Tel.  Co.  18  U. 
C.  Q.  B.  60. 

The  plaintiff  might  be  entitled  to  nominal 
damages,  if  his  action  was  merely  for  not  de- 
livering the  message;  but  he  is  not  entitled  to 
damages  in  tlie  present  form  of  action,  for  loss 
on  a  contemplated  contract,  unsettled  and  un- 
defined in  its  terms,  and  which  might  never 
have  been  carried  out  to  the  extent  claimed  by 
the  plaintiff.  See  also,  Beanpre  v.  Pae.  <£•  .^1. 
Tel.  Go.  21  Minn.  155;  2  Thorap.  Neg.  853; 
Wett.  U.  T.  Co.  V.  Connelly,  Tex.  Ct  App. 
Chicago  Leg.  News.  i^^^^^^^^oOg^ 
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It  is  ven^  evident  ttut  plaintiff  could  recover 
nothing,  for  no  agreement  had  been  brokra 
under  the  terms  of  this  contract.  Contioa- 
ance  in  service  was  to  be  entirelr  voluntary 
on  the  part  of  either.  BlaitdeU  t.  Lewit,  82  He. 
515. 

There  must  be  some  definite  and  clearly  de- 
fined basis,  upon  which  damages  may  be  reck- 
oned. They  must  be  certain,  both  in  their  nat- 
ure and  in  respect  to  the  cause  from  which 
they  proceed,    Gr^ftn  t.  Colter,  16  N.  T.,  488. 

Haskell,  /.redelivered  the} opinion  of  the 
court: 

Damages  arc  sought  for  the  inexcusable  non- 
delivery of  a  telegram,  whereby  the  plaintiff 
was  prevented  from  performing  his  contract  to 
labor. 

The  plaintiff's  agent  completed  a  verbal  con- 
tract that  the^aintifl  should  labor  for  a  man- 
ufacturer at  $3.85  per  day,  commencing  Mon- 
day, September  1,  and  seasonably  required  the 
defendant  to  transmit  a  message  to  the  plaint- 
iff, notifying  him  of  its  terms.  The  message 
was  not  delivered  in  season  for  the  plaintiff  to 
begin  his  work  as  stipulated,  and  thereby  he 
lost  his  employment.  The  defenduit  denies  li- 
ability beyond  nominal  damages.  The  contract 
was  defeasible  at  the  will  of  either  party.  How 
then  can  any  sub^antial  damage  be  measured? 
Had  the  engagement  to  employ  the  plaintiff 
been  for  a  stipulated  and  definite  period,  not 
over  one  year,  the  plaintiff  would  Jiave  a  right 
to  demand  damages  that  could  be  definitely 
measured  and  assrased.  He  would  then  have 
been  entitled  to  enjoy  the  fruit  of  his  labor  dur 
ing  the  time  of  his  emgagement;  but  under  the 
terms  of  the  contract  m  proof,  he  was  liable  to 
be  dismissed  from  his  employment  as  soon  as 
he  had  entered  upon  It,  and  it  cannot  be  known 
what  damages  he  has  suffered  in  the  premises. 
The  plaintiff  must  prove  his  damages  before 
they  cein  be  assessed.  The  case  faiu  to  show 
facts  that  warrant  greater  than  nominal  dam- 
ages. Milter  v.  Manner's  Ch.  7  Me.  51;  Brats- 
dell  V.  Lewis.  32  Me.  515;  True  v.  Int.  Tel.  Co. 
60  Me.  9;  Griffin  v.  CW«w.  16  N.  Y.  489. 

Btfendant  drfaultedfor  SI. 

Peters,  Ch.  J. ,  Walton,  Virgin,  Libbey 

and  Foster,  JJ.,  concurred. 


Arthur  8.  COLE 

John  C.  BABCOCK. 

In  an  action  for  slander,  the  declaration 
should  definitely  set  out  the  time  when 
the  all^c^  Blanderoos  words  were  ut- 
tered. 

(Kenpebeo  ^Decided  December  se,  1885.) 

ON  defendant's  exceptions.  Sustained. 
The  case  is  stated  m  the  opinion. 
Mr.  A.  BE.  Spear,  tat  phuntlff. 
Mestn.  Clay  ft  Clay,  for  ddlendant. 

Foster,  J. ,  delivered  the  opinion  of  the  court: 
Action  on  the  case  to  recover  damages  for 
alleged  slanderous  words  which  the  ^intiff 
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claims  were  spoken  of  and  concerning  him- 
self. The  case  comes  before  the  court  on  de- 
murrer to  the  declaration,  which  contains  three 
counts,  in  each  of  which  the  words  are  alleged 
to  have  been  uttered  "about  the  first  of  April 
1884," 

In  neither  count  has  the  plaintiff  definitely 
set  out  the  time  when  the  alleged  words  were 
uttered.  There  is  not  that  certainty  as  to  time 
which  the  fundamental  rules  of  pleading  re- 
quire to  he  alleged  In  reference  to  traversable 
ucts.  "In  personal  actions,  the  pleadings 
must  allege  tne  time;  that  is,  the  day,  month 
and  year  when  each  traversable  fact  occurred." 
Steph.  PI.  chap.  2,  §  4.  Rule  2;  1  Chit.  Pi.  257. 

"It  is  a  general  rule  of  pleading  in  personal 
actions,  that  the  time  of  every  traversable  fact 
m\ist  be  stated;  that  is,  that  every  such  fact 
must  be  alleged  to  have  taken  place  on  some 

rrticuhir  day";  Oould,  PI.  chap.  8,  ^  68;  and 
is  held  that  this  rule  applies  where  it  Is  not 
material  to  prove  the  time  as  laid.  PfattT. 
Jones,  59  Me,  241.  The  word  "about"  ren- 
ders the  allegation  of  time  indefinite  and  un- 
certain, Piatt  V.  Jones,  supra;  State  v.  iSaker, 
84  Me.  52.  A  reference  to  the  decisions  where 
this  question  has  been  adjudicated  is  all  that  is 
necessary.  GHlmore  v.  Mathm*.  <I7  Me.  890; 
Graj/  V.  Siddinger,  72  Me.  114 ;  Moore  Lo- 
M7-<>p,  75Me.  802;  ^n^v.  iio«&nw^,aCrcanpt. 
&  Jervis,  418. 

Whether  an  amendment  may  not  be  allowed 
can  be  settled  by  the  court  below. 
Eiseoptiem  tuatained. 

Peterub  Ch.     Walton«Danfbrtli,  Ub- 
and  Emery*  JJ.,  concurred. 


STATE  of  Maine 

t. 

KNOX  Ss  LINCOLN  R  R.  CO. 

A  railroad  company  is  not  liable  to 
taxation,  nnder  a  general  law  for  the 

taxation  of  railroads,  where  its  ehiu^ 
ter  provides  that  a  portion  of  its  net 
Income  shall  be  paid  to  the  State  as  a 
tax  and  that  "No  other  tax  than 
herein  is  provided  shall  be  levied  or 
assessed  on  said  corporation  or  any  of 
its  privileges,  property  or  franchises.** 

(Knox  Decided  January  11, 18HL) 

ACTION  brought  by  the  State  to  collect  a 
tax  levied  against  the  property  and  fran- 
chises of  a  Railroad  Company. 

Mr.  Orville  D.  Baker,  Atty-Oen.,  for  the 
State. 

Mr.  ^niy^^alls,  for  defendant 

Haskell,  J.,  delivered  the  opinitm  of  the 

court : 

Debt  for  a  tax  laid  under  chapter  91  of  the 
Laws  of  1881.  The  original  charter,  under 
which  the  defendant  exists, was  granted  August 
18, 1849,  and  after  providing  that  a  portion  of  its 
net  income  shall  be  paid  to  the  State  as  a  tax, 
further  provides  that  "  No  other  tax  than 
herein  is  provided  sh^l  bejevioi  ml  aveased 
on  said  Corporat(<^^,p|p5^(t},^gti?*«^ 
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propertr  or  franchises,"  and  that  the  Legisla- 
ture shall  have  power  to  impose  fines  and  pen- 
alties necessajry  more  efiFectually  to  compel 
■compliance  with  its  charter,  "but  not  to  im- 
pose any  other  or  further  duties,  liabilities  or 
obligations."  ^§  15,  17. 

It  was  held  in  State  v.  Dexter  dt  Newport  B. 
R.  Co.  60  Me.  44,  that  the  defendant,  holding  a 
charter  in  terms  almost  identical  wiUi  tbecbar- 
terof  defendant,  was  not  amenable  to  a  tax  laid 
upon  it,  other  than  specified  in  its  charter. 
Tbat  case  must  be  held  to  be  decisive  of  the 
■case  at  bar. 

Ju^meiU  for  d^emlant. 

Paters.  Ch.  </'.,Wa1ton,Virgfln,LIblMy 
and  Foster.  JJ.,  concurred. 


Louise  a  WILLIAMS 
Thomas  WILLIAMS. 

1.  A  demand  for  dower  in  an  undivided 
portion  of  real  estate,  by  a  divorced 
wife  upon  taer  former  husband,  need  not 
be  made  upon  the  cotenants  of  the  hus- 
band, in  order  to  entitle  her  to  maintain 
her  action  of  dovOT. 

2.  The  demand  for  dover  is  Mod.  al- 
though it  covers  more  land  t^n  la  de- 
scribed in  the  demandant's  writ,  in  her 
action  of  dower. 

A.  The  demandant^s  husband  held  lands 
by  desisent  from  his  father,  whose 
widow  was  entitled  to  dower  therein. 
After  the  demandant's  action  of  dow- 
er, as  a  divorced  wife,  was  brought,  the 
widow  applied  to  the  probate  court  to 
tiave  her  dower  assigned.  In  proceed- 
in|^0  duly  had,  her  dower  in  all  the 
lands  was  set  out  and  assigned  to  her 
in  one  of  the  parcels,  without  objection . 
by  her  or  by  the  heirs,  and  the  assign- 
ment was  aeeepted  by  the  Judge  of  pro- 
bate. Held,  that  the  assignment  was 
valid  and  bindins'  on  the  parties  and 
that  it  defeated  the  demandant's  right 
to  dower  in  that  parcel. 

(FniDktfn— Deolded  January  4,  1888.)  . 

ACTION  for  dower,  by  a  divorced  wife. 
Judgment  for  demandant. 
The  claim  of  dower  was  made  on  thirteen 
parcels  of  land,  in  only  one  of  which  defend- 
ant held  the  entire  Interest.  The  other  parcels 
were  owned  by  him  as  tenant  in  common  with 
other  parties.  No  question  was  raised  as  to  her 
right  to  dower  in  the  parcel  in  which  he  held 
the  entire  interest,  the  controversy  1>eiog  as  to 
the  remaining  lots. 
Meaars.  Walton  A;  Walton,  for  plaintiff : 
Plaintiff  is  entitled  to  a  third  part  of  the  share 
of  defendant,  formerly  her  husband,  to  hold  in 
common  with  him  and  the  other  tenants.  1 
Scrib.  Dow.  827;  2/d.  74;1  Washb.  Real  Prop. 
269,  270;  1  OreenL  Cruise,  Real  Prop.  170;  1 
Hilliard,  Real  Prop.  S81;  &oimm  v.  BoMom,  9 
Allen,  254. 

Bringing  her  action  against  defendant  who 
bolds,in  common  with  otners,tfae  whole  portion 
in  which  she  has  dower,  she  Is  to  have  Judgment 


against  him  for  one  third  of  the  number  of  his 
part»  in  the  whole  number  to  be  divided.  1 
Co.  Litt.  82  b. 

Can  any  good  reason  be  given  why  demand 
should  be  made  ufxin  the  other  cotenants?  How 
could  it  help  matters  to  demand  dower  of  them 
and  bring  them  in  as  defendants  in  this  suitt 
It  is  not  a  matter  which  concerns  them.  They 
cannot  control  defendant,  either  in  bis  sale  of 
any  portion  of  his  interest  or  in  the  setting  of 
ft  out  or  any  portion  of  it,  as  dower;  nor  in  his 
alienating  it  in  any  way. 

She  did  not  ask  them  to  do  anything,  as  she 
did  not  understand  that  she  had  any  cMm  upon 
them  or  anything  to  do  with  them,  in  regard  to 
her  assignment,  any  more  than  if  slie  had  been 
a  purchaser  of  one  third  of  defendant's  intoest 

In  manv  of  our  Htates,  the  wife's  release  must 
not  only  ue  witnessed  but  acknowledged,  and 
that,  too,  in  the  presence  of  a  magistrate,  sepa- 
rate and  apart  from  her  husband.  2  Scnb. 
Dow.  2d  ed.  821-885. 

Why  has  this,  the  release  of  dower,  not  been 
acknowledged  and  recorded,  even  since  the 
divorce? 

But  how  could  this  release  to  defendant's 
mother,  if  establi^ed,  avail  defendant  in  this 
actiont  He  does  not  claim  under  his  mother. 
He  does  not  plead  it  in  abatement.  PtJ-ley  v. 
Bennett,  U  Mass.  298. 

It  cannot  avail,  pleaded  in  bar  or  otherwise. 
Manning  v.  Laboree,  38  Me.  846;  Toungv.  Tar- 
bdl,  87  Me.  514;  Bobinton  v.  Batet,  8  Met.  40. 

Does  the  assignment  of  dower  to  defendant's 
mother  affect  the  rights  of  plaintiff  in  this  ac- 
tion? Her  dower  m  several  different  parcels 
was  set  off  to  her  by  her  being  given  the  whole 
of  one  parcel  as  her  full  dower  in  all  the  par- 
cels, when  it  should  have  been  assigned  as  to 
eacli  lot,  separately;  one  third  of  each  tract  be- 
ing assigned  to  h^.  Frene/t  v.  Pratt,  27  Me. 
881 ;  JoriM  v.  Brewer,  1  Pick.  817. 

This  would,  perhaps,  operate  to  bind  all  those 
who  were  parties  thereto,  as  an  assignment  by 
consent  against  common  right.  French  v.  Pratt, 
mpra. 

Such  an  assignment  by  consent,  however,  is 
onlv  binding  upon  those  who  do  consent.  2 
Scrib.  Dow.  1st  ed.  71-82;  Barton  v.Binds,  46 
Me.  124. 

Plaintiff  was  not  a  party.  She  gave  no  con- 
sent to  this  assignment.  As  to  her.the  dower  of 
the  elder  lady  has  no  effect  and  is  not  to  be 
considered  until  lawfully  set  out  1  Bright, 
Husband  A  W.  852,  858;  2  Scrib.  Dow.  2d  ed. 
«9. 

Her  divorced  husband,  after  the  divorce,  can- 
not, with  the  other  heirs,  consent  to  an  asdgn- 
ment  of  dower  which  will  bind  her.  1  Bright, 
Husband  &  W.  866, 

Plaintiff  does  not  take  her  dower  as  the  repre- 
sentative of  her  husband  nor  by  descent  from 
him.  Her  title  cannot  be  affected  by  any  act  of 
the  husband  nor  by  any  proceeding  to  w^hich  she 
is  not  a  party.   2  Scrib.  Dow.  1st  ed.  834,  885. 

The  elder  Mrs.  Williams  accepting  an  assini- 
ment,  contrary  to  common  right.claims  it  in  the 
nature  of  purchaser,  so  iher  title  is  subject  to 
plaintiff's,  1  Bright,  Husband  «fe  W.  388 ;  1 
Co.  Litt.  32  b,  note;  and  her  assignment  of  dow- 
.  er  cannot  affect  the  plaintiff's  rights. 

Moreover,  if  it  had  been  assigned  according 
'  to  common  ri£^t,how  could  this  cl^m^^^^ 
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not  made  by  the  elder  lady  until  after  the  re- 
turn term  01  this  action,  aod  so,  of  course,  not 
pleaded  io  abateigent,  affect  this  action.  Man- 
ning V.  Laboree,  supra. 

Mr.  H.  Ia,  WUtcomb,  for  defendant : 

The  demand  should  contain  such  a  descrip- 
tion of  the  estate  as  will  Kive  notice  what 
land  dower  is  demanded  in.  A  demand  of  all 
the  lands  of  which  her  husband  was  seised  dur- 
ing the  coverture  is  too  vague  and  indefinite. 
Ford  V.  Ertkine.  45  Me.  481. 

Demand  ^ould  have  been  made  on  the  ten- 
ant or  tenants  of  the  freehold  and  the  action 
should  havebeen  brought  against  the  same.  B. 
S.  chap.  103,  §§  16,  20. 

"  Tenant  of  the  freehold"  means  all  the  ten- 
ants. The  estate  of  a  tenant  in  common  is  sub- 
ject to  dower  as  if  held  in  severalty,  but  it  will 
be  set  off  in  common,  unles.s  partition  be  made 
during  the  life  of  the  husband,  between  the 
tenants.  1  Washb.  Real  Prop.  158, 4th  ed.  199. 

But  such  is  not  the  case  with  joint  tenants. 
"  From  the  nature  of  the  estate  of  joint  tenants, 
no  right  of  dower  attaches  in  favor  of  either  of 
the  t^anta  which  his  wife  can  enforce,  unless 
her  husband  survives  the  others."  1  Washb.Beal 
Prop.  107,  4th  ed.  198  and  cases  there  dted  in 
■note. 

A  joint  tenancy  is  created  In  lands  when  two 
or  more  persons  obtain  their  title  jointly,  at  the 
same  time,  by  one  and  the  same  deed,  or  will,  or 
death  of  an  ancestor,  when  the  estate  is  of  the 
same  nature  and  quality  of  interest.  4  Kent, 
Com.  367;  2  Bl.  Com.  180. 

The  dower  of  the  senior  widow  should  be 
deducted  from  all  the  real  estate  in  which  she 
was  dowable;  and  then,inanyevent,  the  junior 
widow  would  be  dowable  in  only  the  remain- 
ing two  thirds,  provided  herhusrand  was  sole 
owner  of  the  premises.  And  there  is  no  distinc- 
tion, whether  the  senior  widow  has  caused  her 
dower  to  be  set  out  or  not,  provided  she  was 
dowable.    McLeery  v.  MclJxTy,  65  Me.  172. 

According  to  this  decision,  it  matters  not 
whether  the  senior  widow's  dower  had  been  le- 
gally assigned  or  set  out  to  her  or  she  had  suf- 
fered it  to  remain  as  an  inchoate  or  incipient 
ri^L  The  opinion  of  Peters,  <M.  J. ,  in  that  case 
and  the  authorities  there  referred  to,  are  con- 
clusive upon  this  point.  Bee:  Matter  of  Cregter, 
1  Barb.  Ch.  598;  45  Am.  Dec.  416;  Saff(»-d  v. 
Safford,  7  Paige,  259;  S.  C.  32  Am.  Dec.  633; 
Eldredge  v.  fiorreatal,  7  Mass.  353;  Brooks  v. 
Bverett,  18  Allen,  467;  Geer  v.  EmtUin,  1  Me. 
64. 

If  the  husband  have  only  a  reversion  or  re- 
mainder after  a  freehold  estate  in  another, 
although  it  be  in  fee,  it  will  not  give  his  wife  a 
right  of  dower  therein.  1  'Washb.  Real  Prop. 
154. 

But  the  dower  of  the  senior  widow  was  le- 
nity set  out  and  assigned  to  her.  IWneh  v. 
PraU,  27  Me.  881 :  .^VenM  v.  Petert  88  Me.  896. 
She  accepted  it  as  her  dower,  and  no  appeal 
was  taken,  and  the  proceedings  were  affirmed. 

Demandant  is  entitled  to  no  damages  for  de- 
tention after  demand ;  she  has  made  no  claim  for 
any  damages  in  her  declaration.  Larrab^  v. 
Lumbert,  80  Me.  440. 

The  demandant  signed  away  her  dower  in 
one  undivided  half  of  the  saw  mill  lot,  by  her 
deed,  dated  August  8, 1878. 

Our  statute  does  not  require  a  deed  to  be  wit- 
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nessed  and  the  law  is  well  settled  tliat,  as  be- 
tween the  parties,  a  deed  is  just  as  bindine 
without  being  acknowledged  as  if  acknowl- 
edged and  recorded. 

Libbey,  delivered  the  opinion  of  Uie 
court : 

The  demandant  brings  this  actton,  as  the  di- 
vorced wife  of  the  tenant,  to  recover  her  (tower 
in  thirteen  parcels  of  land  of  which  she  alleges 
he  was  seised  during  coverture. 

The  tenant  objects  to  the  maintenance  of  the 
action  for  want  of  a  sufficient  demand.  It  is 
claimed  that  the  demand  is  insufficient, because 
it  is  a  demand  of  dower  in  an  undivided  share 
of  the  lands  owned  bv  the  tenant,  in  common 
with  others,  and  no  cfemand  was  made  on  his 
cotenants.  The  statute  does  not  require  it.  The 
demand  must  be  made  upon  the  persoD  who  is 
seised  of  the  freehold.  The  demandant  does 
not  seek  to  recover  her  dower  io  the  whole  ot 
the  land,  but  in  the  undivided  share  of  the  ten- 
ant. He  is  tenant  of  the  freehold  of  such  share. 
His  cotenants  are  not  seised  of  his  share  as  ten- 
ants of  the  freehold.  They  have  no  interest  in 
the  demandant's  claim  and  no  demand  on  them 
is  required.  It  is  further  claimed  that  the  de- 
mand was  of  her  dower  in  the  whole  of  the  lands 
described,  while  in  her  writ  she  claims  dower 
in  an  undivided  share  only.  This  objection  is 
not  tenable.  SamMinv.  Bank  of  Cttmheriand, 
19  Me.  66. 

The  contention  between  the  parties  relates  to 
the  demandant's  ri^ht  to  dower  in  the  first  and 
ninth  parcels  described  in  her  writ.  There  ap- 
pears to  be  no  controversy  in  regard  to  her  right 
to  dower  in  the  other  parcels.  As  to  the  ninth 
parcel,  the  homestead  of  'ThoniBs  Williams,  de- 
ceased, father  of  the  tenant,  we  do  not  think 
the  demandant  dowable.  The  tenant  inherited 
one  fourth  of  this  and  most  of  the  other  parcels 
described,  as  one  of  the  heirs  of  his  father,  who 
died  leaving  a  widow,  SaUy  G.  Williams,  and 
four  children.  SaUy  G.  Williams  had  a  ri^t 
to  dower  in  the  lands  of  her  deceased  husband. 
The  estate  taken  by  the  children  was  subject  to 
that  right  and  hence  the  demandant's  right  to 
dower  was  subject  to  the  right  to  dower  of  the 
seniorwidow.  After  the  action  was  commenced, 
Sally  G.  Williams  presented  her  petition  to  the 
probate  court  to  have  her  dower  in  the  lands  of 
which  her  husband  died  seised,  set  out  and  as- 
signed to  her;  and  upon  proceedings  duly  had 
therefor,  the  homestead  was  set  out  to  her 
the  conunissioneiB,  as  her  dower  in  all  of  said 
lands.  The  report  of  the  commissioners  wal 
accepted  and  her  dower  was  assigned  by  the 
court  accordingly.  This  assignment  was  in 
conformity  with  one  of  the  modes  of  assigning 
dower,  as  between  llie  widow  and  heirs,  recog- 
nized by  the  law  of  this  State  and  is  conclusive 
upon  the  parties.  French  v.  Pratt,  37  Me.  381; 
BVeiich  T.  Peten,  88  Me.  896. 

The  land  set  out  to  her  was  land  of  whi^  she 
was  dowable,  and  by  the  assignment,  ha 
seisin,  by  relation,  extends  back  to  the  death  of 
her  husband  and  is  a  continuation  of  his  .seisin. 
The  tenant,  then,  was  never  seised  of  one  fourth 
of  this  land  during  coverture,  so  as  to  give  Uie 
demandant  right  to  dower  in  it.  MeLeerg  v. 
MeLeery,  65  Me.  172. 

The  endence  of  the  assigment  of  dower  to  the 
senior  widow  ia  admladlde  to  disprove  thealie- 
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ntk>ii  of  the  seisin  of  the  tenaQt.  As  to  the 
first  parcel,  the  saw  mill,  the  tenant  claims  that 
the  demaDdant  is  doivable  of  6-16ths  onlj,  on 
the  grodud  that  she  joined  with  him  in  a  deed 
of  one  undivided  half  thereof  to  Sally  G.  Will- 
iaiDS,  August  8,  1878,  releasing  her  right  to 
dower.  The  demsndaot  denies  the  execution 
at  that  deed  by  her,  and  this  Issue  was  tried  to 
the  Jury,  who  found  for  the  demandant  The 
toumt  claims  that  the  verdict  should  be  set  aside 
as  a^inat  the  evidence.  The  evidence  was  con- 
flictmg  and  not  very  satisfactorr,  but  the  credi- 
bility of  the  witnesses  and  die  weight  that 
should  be  given  to  their  testimony  were  for  the 
Jury  to  determine.  Upon  a  careful  examina- 
tion of  the  evidence,  we  do  not  think  it  prepon- 
derates so  strongly  in  favor  of  the  tenant  as  to 
jostify  the  court  in  setting  the  verdict  aside. 

Judgment  for  the  demandant  for  her  dover  in 
aU  tlie  land  detcrtbed  in  her  writ,  except  the  ninth 
pored. 

Petora,  Ok.  J.,  Walton* Danfinrthi  Fos- 
ter and  Haflkoll,  JJ.,  ooBCuri«d. 


Susan  H.  SHANNON 
«. 

BOSTON  &  ALBANY  R  R.  GO. 

1.  A  person  waiting>  at  a  railroad  station 
for  passage  apon  a  train  soon  to  depart, 
who  is  inTitea  by  the  ticket  agent  to  sit 
In  an  empty  car  standing  on  the  side 
track  while  the  station  room  is  being 
cleaned,  is  entitled  to  the  same  protec- 
tion from  *he  company  while  in  the  car 
as  if  in  the  regular  waiting  room ;  in 
either  place,  the  person  is  a  passenjper 
In  the  eare  of  the  eosnpany. 

d.  It  is  prln»  fiteie  negUjpence  for  a  pas- 
sen^r  to  jump  upon  or  off  a  moving 
train. 

8.  In  an  action  against  a  railroad  company 
for  an  injury  received  in  jumping  from 
a  moving  train  it  is  incumbent  on  the 
plaintiff  to  prove  a  reasonable  excuse 
Tor  the  act,  and  except  in  extreme  cases 
that  is  a  question  of  fact  for  the  jurv. 
Fearof  personal  danger  is  not  the  only 
excuse  that  will  justify  one  in  jumping 
from  a  moving  train. 

4.  In  some  cases  and  under  certain  circum- 
etancee,  a  passen^r  may  be  Justified 
in  aliflfhtinof  firom  a  movins  train,  to 
save  hunseir serious  inconvemences. 

(York  Decided  December  22. 1886.) 

ON  defendant's  exceptions.  Overruled. 
Case,  to  recover  (images  for  a  personal  in- 
juring alleged  to  have  been  sustained  through 
the  negligence  of  defendant. 

There  was  a  jury  trial,  resulling  in  a  verdict 
for  13,001.66  in  favor  of  plaintiff.   The  case  is 
now  presented  to  the  full  bench,  on  exceptions 
and  on  a  motion  for  a  new  trial  on  the  ground 
of  excessive  damages. 
The  facta  are  stated  in  the  opinion. 
Mr.  W.  r.  Lunt  (Portland),  for  defendant: 
In  entering  the  car  from  which  she  after- 
wards jumped,  the  plaintiff  voluntarily  took  a  I 
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position  exposed  to  just  the  movement  she  en- 
countered. 

In  Sweeny  v.  Old  Colony  <t  Ketttport  R.  R.  Go  , 
10  Allen,  868,  the  court  say  of  passengers:  "If 
they  voluntarily  take  exposed  positions  with  no- 
occasion  therefor  nor  inducement  thereto, 
caused  by  the  managers  of  the  road,  except  a 
bare  license  by  noninterference,  or  express  per- 
mission of  the  conductor,  they  take  the  special 
risk  of  that  position  upon  themselves."  See 
also,  Hic^  V.  B.  A  X.  B.  R.  Co.  14  Allen,  488; 
Abend  v.  Terre  JBaute  B.  Co.  19  Cent  L.  J. 
850. 

The  Judge  should  have  instructed  the  jury 
as  requested,  that  if  the  plaintiff  would  have- 
been  safe  if  she  had  not  jumped  from  the  car, 
her  act  of  jumping,  by  which  ^e  received  in- 
jury, is  evidence  ftiat  she  acted  rashly.  Wil$on 
V.  North.  Pae.  R.  R.  Co.,  28  Minn.  2T8. 

But  even  when  in  peril  of  injury  a  passenger 
is  only  Justified  in  jumping  if  an  ordinarily  pru- 
dent person  would  have  done  so.  Card  v.  Mia- 
worth.  66  Me.  647;  ff-*  Cli.  U.  B.  R.  Co.  v. 
Fay,  16  111.  668;  Btokea  v.  aaltoMtaU,  18  Pet. 
181  (38  U.  S.  hk.  10,L.  ed.  116);  IngaUsv.  Bill*, 
9  Met.  1;  34  Ga.  866;  Jones  v.  Bt»/ee,  1  Stark. 
498;  86  Ohio  St.  418. 

Where  there  is  a  prospect  of  collision,  a  pas- 
senger jumping  from  train  maybe  in  the  ex- 
ercise of  due  care.  Buel  v.  if.  T.  C.  B.  B.  Co.^ 
81  N.  T.  814. 

The  plaintiff  was  not  put  to  an  election  in 
choosing  a  course  to  avoid  personal  hurt.  If 
she  had  remained  quietly  in  uie  car  she  would 
have  received  no  injury;  she  was  there  safe. 
This  fact  is  in  evidence  that  ^le  acted  rashly,. 
WiUion  V.  North.  Par.  R.  R.  Co.  iuprn;  and 
when  an  injury  is  so  caused  by  the  plaintiff's 
own  carelessness  or  rashness,  an  action  for  dam- 
ages therefor  is  not  maintainable.  M'hart.  Neg. 

427  and  note  1;  Brown  v.  E.  A  N.  A.  R.  Co.^ 
58  Me.  884. 

The  ground  of  the  plaintiff's  fear,  as  shown 
by  the  evidence,  was  not  based  upon  any  ap- 
prehension of  personal  hurt.  In  her  mind  it 
was  simply  anticipation  of  delay  and  in- 
convenience. It  mav  be  said  that  such  action 
on  her  part  was  perfectly  natural,  but  the  re- 
ply is  that  there  are  many  things  natural  for 
man  to  do  which  he  Is  not  authorized  or  justi- 
fied by  law  in  doing. 

"Where  a  passenger  voluntarily  leaves  a  train 
of  cars  while  in  motion,  simply  to  avoid  being- 
carried  beyond  the  station  where  he  desires  to 
stop,  and  in  doing  so  receives  an  injury,  bis 
own  negligence  is  the  proximate  cause  of  the 
injury,  and  he  cannot  recover  of  the  company 
though  the  conductor  was  in  fault  in  not  stop- 
pine  the  train."  Jeff.  R.  R.  Co.  v.  Hendriekt, 
26  fud.  228;  Sante  v.  Sicift,  Id.  459.  And  see, 
Bcansrille  dt  C.  R.  R.  Co.  v.  Duncan,  28  Id.  441; 
Damont  v.  N.  O.  dt  C.  R.  R.  Co.  9  La.  Ann. 
441;  R.  R.  Co.  v.  Ajipell,  28  Pa.  St.  147;  Mor- 
rison T.  Brie  B,  Co.  96  N.  T.  802;  JU.  Cent 
R.  B.  Co.  y.  Slatton,  54  lU.  189;  Oaveit  v.  M. 
d-  L.  R.  R.  Go.  16  Gray,  50X;  Lucas  v.  Nnir 
Bed/.  A  T.  R.  R.  Co.  6  Gray,  64. 

In  Burroirs  v.  EHe  R.  Co.  68  N.  Y.  556,. 
plaintiff  attempted  to  get  off  after  the  train  had 
started;  held,  he  could  not  recover  even  if  de- 
fendant did  not  stop  long  enoueh  at  station. 
See  also,  57  Tex.  88;  Harcey  v.  Eastern  R.  R. 
I  Co.  116  Mass.  269;  Brooks  t.  B.  A>M.  R.  R. 
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185  Mass.  21,  aod  in  Commonmalth  v.  B.  A  M. 
B.  S.  129  Mass.  600,  the  court  apcdfles  cleariy 
the  duties  of  the  carrier  and  holds  that  when 
the  passenger  jumps  from  a  moving  train,  he 
forfeits  his  rights  as  a  passenger. 

When  the  plaintiff  offers  no  evidence  that  he 
was  in  the  exercise  of  due  care,  but  on  the  con- 
trary the  whole  evidence  on  which  his  case 
rests  shows  that  he  was  wanting  in  due  pru- 
dence, the  court,  il  is  held,  may  rightfully  in- 
struct the  jury  as  matter  of  law  that  the  action 
cannot  be  mamtained.  Detroit  dt  M.  R,  S.  (Jo. 
V.  VanSteinlmrg,  17  Mich.  99,  120,  citing  O?/- 
ton  V.  Wood,  8  C.  B.  N.  S.  568 ;  Gahagan  v. 
Boston  A  L.  B.  B.  Co.  1  Allen.  190;  7Md  v. 
Old  Colony  A  F.  B.  B.  B.  Co.  8  Id.  21;  Wright 
T.  Maiden  A  M.  B.  B.  Co.  4  Id.  288;  Wilaon  v. 
CharkOown,  S  Id.  187;  CkiUahaa  v.  Bean,  9  Id. 
401 ;  Ttvte  v.  Vt.  Cent.  B.  B.  Co.  84  Vt.  497; 
Briffgtv.  Taylor,  28  Id.  180;  North.  Pa.  B.  B. 
Co.  V.  Eeileman,  49  Pa.  St.  68;  Qinnon  v.  If. 
T.  &  H.  R.  R.  Co.  3  Rob.  26. 

Crossing  a  railroad  t  fhck  without  looking  and 
listening  for  an  approaching  train  is,  prima 
Jaxie,  negligence;  so  tliis  court  recently  held  in 
iftote  V.  m.  Cent.  R.  B.  Go.  76  Me.  865. 

In  Wright  t.  Maiden  dsM.B.B.Co.4  Allen. 
289,  the  court  says  distinctly:  "We  think  the 
fact  that  a  child  of  two  years  old  is  passingun- 
attended  across  a  public  street  In  a  city,  trav- 
ersed by  a  horse  railroad,  is  in  and  of  itself 
necessarily  primi  facie  evidence  of  neglect  in 
those  who  have  it  m  cliarge."  It  is  a  fact  open 
to  explanation  and  not  conclusive.  But  in  and 
of  itself  standing  alone,  unexplained  and  imac- 
counted  for,  it  is  sufficient  to  authorize  a  jury 
to  find  that  the  child  was  not'  properly  taken 
care  of  and  to  entitle  the  defendant  to  a  verdict. 

Where  a  person  walks  upon  a  railroad  track 
without  precaution  against  theapproach  of  trains 
it  is,  per  se,  negligeoce.  Herring  v.  Wilmingtan 
&  B.  B.  B.  Co.  10  Ired.  L.  402.  And  see.  Bar- 
tyv.  C.  B.  R.  Co.  48  N,  Y.  468:  TeiTe  Saute 
d  J.  B.  R.  Co.  T.  Graham,  46  Ind.  2S9;  Biilmet 
V.  Cent.  B.  B.  d  B.  Co.  37  Ga.  593;  Maher 
V.  Atlantic  <fe  iW.  B.  B.  Go,  64  Mo.  267;  Cogs- 
wetlv.  Oregon  <fe  C.  B.  B.  Co.  6  Or.  417  ;  Illi- 
nois Cent.  B.  B.  Co.  v.  Modglin,  85  111.  481. 

So,  crawling  under  a  car  stopped  temporarily 
upon  the  track.  Ostertag  v.  Pacific  B.  R.  Co. 
64  Mo.  421;  Cent.  B.  B.  <fe  B.  Co.  v.  IHxon,  42 
Oa.  827;  Chicago,  B.  dt  Q.  B.  B.  Co.  v.  Betoa/, 
26  m.  255;  McMaJion  t.  Northern  Cent.  B.  Co. 
89  Md.  488. 

Riding  with  a  portion  of  the  body  protrud- 
ing from  the  car  windows  is,  per  se,  negligence 
enough  to  justify  a  nonsuit.  Toddv.Om  Colony 
d  KB.  B.  B.  Q>.  supra;  Pitt^urg  db  C.  R. 
B.  Co.  V.  Andrem,  89  Md.  8:39;  Ir^ianapotit 
<6  C.  B.  R.  Co.  V.  Butherford,  29  Ind.  82;  Morel 
v,  Mississippi  Valley  L.  Int.  Co.  4  Bush,  535; 
Pittsburg  A  C.  R.  R.  Co.  v.  McClurg,  56  Pa. 
St.  294;  LouistiUeAN.  R.  B.  Co.  v.  Siekings, 
5  Bush,  1;  m^brookv.  VUca  A  8.  R.  R.  Co. 
12  N.  Y.  286. 

If  the  court  can  see  that  if  a  verdict  for  the 
plaintiff  should  be  rendered,  it  ought  to  be  set 
afflde  as  being  unwammted  by  the  testimony, 
an  instruction  to  find  for  defendant  should  be 
given  in  advance  of  the  verdict,  Pl&uanta  v. 
Fant,  32  Wall.  116  (89  U.  S.  bit.  22,  L.  ed.  780); 
Orand  T.  R.Co.  v.  Nietiol,  18  Mich.  170;  Oarett 
V.  Mancheater  A  L.  B.  R.  Co.  16  Gray,  601. 
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The  facts  being  undisputed,  the  question  of 
contribtUOTy  negligence  is  one  of  law.  Mmri- 
mm  T.  Brie  B.  Co.  56  N.  Y.  808  ;  NiehoSa  r. 
O.  W.  R.  Co.  37  Can.  Q.  B.  888;  Oroics  v.  Me. 
Cent.  B.  Co.  67  Me.  105. 

And  where  there  are  no  disputed  facts  in  the 
case,  the  court  may  prop^ly  tell  the  jury  ia  an 
absolute  form  how  they  should  find.  BetaM 
v.  U.  S.  13  Wall.  57(80  U.S.  bk.  20,L.  ed.SSl). 

Messrs.  Addison  E.  Bal^  and  Edwin  B. 
Smith,  tot  pUintifl: 

Mrs.  Shannon  was  a  "  paasenger."  Warren 
v.  Fitchb.  B.  B.  Co.  8  Allen,  282;  Snow  v.  Same, 
180  Mass.  652;  O^rrdon  v.  0.  8.  A  N.  B.  R.  Go. 
40  Barb,  546  ;  Cent.  B.  B.  A  B.  Co.  v.  Perry, 
68  Ga.  467;  AUender  v.  C.  B.  I.  A  P.  B.  R  Co. 
87  Iowa,  264,  and,  same  case,  on  final  trial,  43 
Id.  277:  Bath  A  0.  B.  B.  Co.  MaJunu,  19 
Rep.  757. 

When  a  person  baa  purchased  his  ticket  and 
arrived  at  uie  point  of  departure,  a]thou||b  be 
has  not  entered  the  cars,  lie  is  a  passenger;  and 
while  waiting  for  the  train  to  set  out  he  iB,asto 
all  duties  of  the  company  toward  him  directly 
involving  his  safety,  entitled  to  extraordinaiy 
diligence;  and  as  to  all  duties  involving  merdy 
his  convenience  or  accommodation.to  ordfaun' 
diligence,  (knt.  B.  R.  A  B.  Co.  r.  Perry,  X 
Ga.  467;  AUender  v.  C.  B.  I.  A  P.B.  B.  Co.,  87 
Iowa.  2&4,  and  48  Id.  280;  Ctefetand  v.  N.  J. 
Steamboat  Go.  68  N.  Y.  806. 

The  request  of  the  defense  "that  the  plaintiff 
at  the  time  she  jumped  from  the  car  was  not  a 
passenger,"  was  probably  baaed  upon  a  misap- 
plication of  the  language  employed  in  Commn- 
7reaWi  v.  S.  A  Me.  S.  129  Mass.  501.  That 
case  was  of  one  who  designedly  left  the  moving 
train  which  had  brought  him  to  his  proposed 
destination  ;  and  whicn,  a  few  seconds  later, 
would  have  given  him  suitable  opportunity  to 
alight.  Therefore,  "a  majority  or  the  court" 
thought  he  had  ceased  to  be  a  passenger  by  thus 
alighting. 

Upon  similar  facts  other  tribunals  have 

deemed  the  rule  of  law  to  be  different  from  that 
held  by  the  majority  of  the  Massachusetts  court 
Klein  V.  Jeirett;  26N.  J.  Eq.474;  Pineov.N.T. 
Gent.  A  U.  B.  B.  B.  Co.  84  Hun.  80,  88;^*^ 
V.  No.  Land.  B.  Co.  L.  R.  7  H.  L.  218;  Arm- 
strong V.  N.  Y.  C.  AH.B.  R.R.  Co.  66  Barb.4W; 
Van  Ostrandv.  Same,  42  Hun,  392. 

In  Watkina  v.  O.  W.  R.  Q>.  37  L.  T.  N.  & 
193,  195,  Denman,  J.,  said  the  company's  Ikr 
bility  for  due  care  was  preciselv  the  same  to- 
ward a  lady  who  was  crossing  me  track  to  ao- 
cdhipany  an  intending  passenger  to  a  car,  in  ac- 
cordance with  common  and  recognized  usage, 
as  toward  the  latter;  quoting  Indermaur  v. 
Dames,  16  L.  T.  N.  S.  898.  And.  see,  Demt. 
M.  K.ATR.  R.  Co.  59  Mo.  87 :  Barrett  v. 
Black,  56  Me.  505;  Carleton  v.  Fran.  J.  A  S.  Co. 
99  Mass.  216;  Hoffman  v.  N.  T.  C.  A  K  B.  R 
R.  Gd.  18  Hun.  589;  Boucher  v.  N.  7.C.BB. 
Go.  49  N.  Y.  268;  59  Me.  183.  to  be  found  with 
notes  in  8  Am.  Rep.  415-417;  D.  W.  AW.  B.  Q>. 
V.  Slattery,  L.  R.  8  App.  Cas.  1155;  5.  C.  84 
Moak's  £ng.  Rep.  718. 

Held,  in  Bridms  v.  No.  Land.  B.  Co.  l^KI 
H.  L.  218,  thatuie  caseshould  havegoaetotbe 
jury  upon  the  question  of  InvitatioD  to  alight, 
being  facts  as  in  129  Mass.  501. 

The  Judge  at  nisi  priu*  directed  a  nonsuit; 
and  only  cons^teji^^^tQ^^^^  fiodiog 
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S3  to  dami^es,  $6,000,  upon  "Btrong expression 
of  opinion  on  tbeir  part  against  the  nonsuit; 
-V.  i  R.  Co,  V.  Wan&w,  L.  R.  7  H.  L.  13. 

Nothing,  except  the  pertinacity  with  which 
the  far  fetched  theory  of  a  suspenmoD  of  Mrs. 
Shannon's  relatioa  of  passenger  was  pressed, 
woald  lead  us  to  suppose  that  it  would  be  de- 
nied that  she  was  one  to  whom  the  Railroad 
Company  owetJ  the  duty  of  due  care.  See, 
■i-olnn  T.  P.  8.  <fe  P.  B.  R.  Co.  59  Me.  188  ; 
Cimpb^  V.  Part.  Siitj.  Co.  62  Id.  568;  Wilton  v. 
M.  A  B.  Co.  107  Mass.  108:  Day  v.  Brooklyn 
CitMS.S.  Oo.ia  Hun,  489. 

She  entered  these  cars  by  direction  of  the  sta- 
tion agent.  This  is  not  denied  by  any  evidence. 
The  defendants  do  not  call  tbeir  station  agent, 
nor  any  other  witness.  "In  the  absence  of  con- 
trolling evidence  to  the  contrary  an  ordinary  rail- 
way station  agent  is  to  be  taken  as  having  gen- 
«ral  cbar^  of  the  tracks  at  and  about  his  sta- 
tion. This  is  a  reasonable  presumption  of  fact, 
founded  upon  the  ordinary  course  of  business, 
the  common  understanding  of  the  public,  and 
the  nature  and  the  necessitiefl  of  the  case." 
Brown  v.  Minn,  dt  St.  L.  R.  Co.  81  Minn. 
554,  And  see.  Day  v.  Brooklyn  Oity  R.  B.  Co. 
12  Hun,  439.  440;  affirmed  in  76  N.  Y.  598;  P. 
d-B.  B.  R.  Co.  V.  Derby,  14  How.  485  (55  U. 
8.  bk.  14,  L.  ed.  602);  minett  v.  B.  B.  Go.  102 
U.  S.  580  (bk.  36,  L.  ed.  388);  Carpenter  y.  B.  & 
A.  B.  R.  Go.  97  N.  Y.  Am\WilUm  v.  M.  R.  B. 
Co.  107  Mass.  110;  MuViado  v.  Brooklyn  City  R. 
R.  Uo.  30  N.  Y.  870;  Neicwn  v.  N.  7.  C.  R.  R. 
f'.K  29  N.  Y.  889,  390;  Alleiuier  v.  C.  R.  I.  * 
P.  H.  Co.  43  Iowa,  280;  Pool  v.  C.  M.  &  St.  P. 
R.  (Jo.  56  Wis.  382. 

Being  rightly  in  that  car  plaintiff  was  enti- 
tled to  the  same  degree  of  care  as  a  passenger, 
even  If  it  were  possible  to  maintain  that  she  was 
not  continuously  a  "passenger"  in  law;  and  tlie 
Judge  was  correct  in  charging  that  it  was  im- 
material that  it  was  not  the  car  by  which  she 
waBtobelransportedtoherdestination.  Whart. 
Nfw.  g  881,  citing  Pa.  R.  R.  Co.  v.  McCUmkey, 
83  K  St.  586;  CarroU  v.  N.  T.  &  N.  H,  R.  R. 
Vo.  1  Duer,  571;  Keith  v.  Pinkftam.  48  Me.  501, 
504;  Jae<^s  v.  St.  P.  C.  R.  R.  Co.  20  Minn. 
1J5,  138-135,  which  cites  Dunn  v.  G.  T.  R.  Co. 
■r^  Me.  187;  Van  Ostran  v.  N.  T.  C.  R.  R.  Co. 
43  Hun,  593. 

The  one  element  of  liability,  the  existence  of 
which  we  do  not  understancf  to  be  questioned 
br  the  defense,  is  its  own  negligence.  It  is 
incontestible  that  it  was  ^ilty  neglect  of 
the  du^  owed  to  ns;  that  duty  lieing  to  use, 
toward  everybody  lawfully  upon  their  prem- 
the  highest  care  which  human  caution  and 
foresight  can  suggest.  McElroy  v.  N.  &  L.  B. 
R.  O).  4Cush.  400;  Warren  v.  Fitchh.  B.  B.  Co. 
8  Allen,  227;  Eaton  v.  B.  &  L.  R.  R.  Co.  11  Id. 
504;  WJiite  V.  Fitehb.  R.  R.  Co.  186  Mass.  324; 
Cent.  B.RAB.  Co.  v.  I'erry,  58  Ga.  467;  Al- 
knder  v.  C.  B.  I.  A  P.  R.  B.  Co.  87  Iowa,  264, 
and  43  Id.  280;  Bomn  v.  N.  T.  G.  B.  B.  Go.  18 
Y.  408;  Alden  v.  Same,  26  Id.  108. 

It  being  apparent  that  the  defendant  did  not 
the  care  demanded  of  it  but  was  guilty  of 
"le  grossest  negligence,  the  question  arises 
^hether  the  jury  were  authorized  to  find  that 
Shannon  exercised  that  donee  of  care 
which  the  law  required  of  her.  tliis  was  very 
oifloent  from  that  required  of  the  Railroad 
Company.  It  was  "orttinaTy  care,"  i.  e.,  such 
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as  persona  of  ordinary  sense,  prudence  and  ca- 
pacity would  take  under  like  circumstances. 
ShrewAury  v.  Smith,  13  Cush.  177;  S/tate  v.  B. 
&  W.  B.  B.  Corp.  8  Qray.  79 ;  UoU^  v.  B.  Gaa 
Light  Co.  8  Gray,  181,  cited  In  FleteJierv.  S.  * 
Me.  B.  R.  Co.  1  Allen,  15;  (TBrien  v.  McOlin- 
eky,  68  Me.  558;  Mclntyre  v.  N.  7.  C.  B.  R.  Co. 
37  N.  Y.  293;  Sntne  v.  HvuMt.  B.  R.  Co.  8  Al- 
len. 449 ;  Em^it  v.  //.  Riv.  B.  B.  Co.  82  How. 
Pr.  78,  79;  Harns  v.  Un.  Par..  B.  Co.  18  Fed. 
Rep.  593;  Patrick  v.  Pote,  117  Mass.  801,  303. 

The  universal  practice  is  to  leave  the  case  to 
the  Jary,  if  there  are  any  peculiar  circumstances 
to  be  considered  as  Impelling  or  qualifying  the 
plaintiff's  act.  Hence,  it  is  only  in  those  ex- 
ceptional instances  where  the  plaintiff's  act  is ' 
to  every,  the  most  casual,  observer  so  obviously 
careless  that  there  could  hardly  be  an  honest  dif- 
ference of  opinion  that  the  court  declares  it  to  be 
contributor}''  negligence  as  matter  of  law.  Lar- 
rabu  V.  8eaaU,  66  Me.  880;  Uobb*  v.  E.  R.  B. 
Co.  Id.  576;  Oaynor  v.  Old  Col.  <fe  N.  B.  Go.  100 
Mass.  212,  and  cases,  passim;  Larraitee  v,  Seic- 
aU,  66  Me.  880;  O'Brten  v.  McQHnchy,  68  Me. 
565;  Whitney  \.  Ctimberland,  64  Me.  5^i;IIobU 
V.  E.  B.  B.  Co.  66  Me.  575-577;  Boas  v.  B.  t&  W. 
B.  B.  Co.  6  Allen,  93;  LowUjts  v.  Ct.  R.  B.  B. 
Go.  186  Mass.  6;  Barton  v.  Springfield,  110  Id. 
183^(7^^W«&  V.  Ddhieh,  12  Q.  B.  Ad.  &  EL 

TWs  case  being  very  different  from  one  of  a 
passenger  unuecessanly  alighting  from  a  train 
about  to  stop,  or  boarding  or  leaving  one  which 
has  just  started,  the  circumstances  attending 
the  plaintiff's  act  and  qualifying  it,  were  such 
as  to  require  this  case  to  be  submitted  to  the 
jury.  Cases  cited,  supra,  and  Plummcr  v.  B. 
R.  Co.  78  Me.  693;  Laiclessv.  Conn.  Riv.  B.  B. 
186  Mass.  6. 

The  jury  were,  to  say  the  least,  authorized 
to  find  (hat  Mrs.  Shannon  exercised  ordinary 
care  under  the  circumstances.  "Some  risks 
are  taken  by  the  most  prudent  men;  and  the 
plaintiff  is  not  debarred  from  recovering  for  his 
mjuiy  if  he  has  adopted  the  course  wluch  most, 
prudent  men  would  take  under  dmilar  circum- 
stances."  Shear.  &  Redf.  Neg.  |  81. 

Note  1  to  this  says:  "This  section  was  quoted 
and  followed  by  the  court  in  Johntony.Belden, 
2  Lans.  488,  See,  Beevesv.  2W.  L.  dkW.  B.  B. 
Co.  30  Pa.  St.  454. 

The  defendant  is  not  excused  merely  because 
the  plaintiff  knew  tliat  some  danger  existed, 
through  the  defendant's  neglect,  and  voltm- 
tnrily  incurred  such  danger.  The  amount  of 
danger  and  the  circumstances  which  led  the 
plaintiff  to  incur  it,  are  for  the  consideration 
of  a  Jury.  Clayards  v.  DeOiiek,  supra;  Humph- 
reys V.  Armstrong  Co.  56  Pa.  St.  204;  Foij  v.  L. 
B.  dt  8.  G.  R.  Co.  18  Com.  B.  N.  S.  225;  Filer 
V.  N.  r.  C.  R.  R.  Co.  49  N.  Y.  47;  Baueh  v. 
lAoyd,  31  Pa.  St.  858. 

A  passenger  ought  not  to  be  deemed  goO^ 
of  contributory  negligence  when  he  takes  only 
such  risk  as  under  the  circum.stancesa  prudent 
man  would  take.  Shearm.  &  Redf.  Keg.  ^  282; 
citing  49  N.  Y.  47;  Ddainatyr  v.  Mitiraukee, 
etc.,  B.  B.  Go.  24  Wis.  578;  86  N.  C.  494;  Gee 
V.  Melrop.  B.  Go.  L.  R.  8  Q.  B.  161;  Keatine  v. 
r.  C.  B.  R.  Co.  8  Lans.  469. 

The  highest  court  of  the  defendant's  domidl 
recently  noticed  that  "The  fact  thatA. person 
voluntarily  takes  some  risfeg^p^apJ^^gB^jielra 
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evidence  under  all  the  circumstaooes  that  he  is 

not  using  due  care."  Lawless  v.  Conn.  Sit.  ft. 
R.  136  Mass.  5,  citing  TfuMnas  v.  West.  Un. 

2W.  Ck).  100  Id.  156.  and  Moloney  v.  Metrop. 
R.  R.  Co.  104  Id.  73. 

It  is  obviously  much  more  dangerous  for  one 
to  attach  himself  to  a  moving  train  in  an  at- 
tempt to  get  on,  than  it  is  to  try  to  separate 
Umself  from  it  by  a  leap.  As  matter  of  fact 
there  was  apparenuy  verj*  little  danger  in  jump- 
ing, as  the  plaintiff  did,  from  the  rear  end  of 
the  last  car,  moving  "very  slowly,"  as  all  the 
testimony  shows  that  it  was.  Practically,  there 
was  no  cmnger  to  life.  The  only  risk,  and  that 
seemed,  a  priori  very  small,  was  of  being  sub- 
jected lu  a  fall.  See,  Hutch.  Carr.  641- 
644;  Pa.  R.  R,  Co.  y.  Kilgore,  82  Pa.  St.  293  ; 
Tj>yd  V.  E.  A  St.  Jo.  R.  R.  Co.  58  Mo.  509 ; 
lU.  Cent.  ft.  ft.  Co.  v.  Able,  59  111.  181;  FiUrv. 
N.  T.  G.  ft.  ft.  Co.  49  N.  Y.  47 ;  Johnson  v. 

W.  C.  <fc  P.  ft.  ft.  Co.  70  Pa.  St.  365,  366 ; 
Delamatvr  v.  Milwaukee  etc.  R.  R.  Co.  24  "Wis. 
ft86,  687. 

It  may  be  broadly  stated  as  a  general  prop- 
osition, that  whenever  any  peculiar  reason  or 
special  motive  is  diown  for  the  passenger  to 
leave  the  train  in  which  he  was  being  wrong- 
fully carried  away  from  his  destination,  or  for 
taking  one  where  he  was  afforded  no  proper 
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boarding  the  moving  car  haa 
invariably  been  left  to  the  jury.  Hobbt  v.  East' 
ern  ft.  ft.  66  "Sie.  Till ;  O'Brien  v.  McGUnehy, 
68  Id.  555,  556,  and  citations  ;  Plummer  v.  ft. 
ft.  Co.  73  Id.  593;  ft.  ft.  Co.  v.  Stout.  17  Wall. 
663  (84  U.  S.  bk.  21,  L.  ed.  749) ;  Filer  v.  N.  T. 
C.  ft.  ft.  Co.  49  N.  Y.  47;  68N.  Y.  129;  "Ooss 
V.  M.  K.  &  T.  R.  ft.  Co.  59  Mo.  27  ;  Pa.  ft.  ft. 
Co.  V.  Kilgore,  82  Pa.  St.  293;  Johnson  v.  Wegt- 
eheater  P.  R.  ft.  Co.  70  Pa.  St.  857 ;  NicRoU 
V.  Sixth  Ave.  ft.  ft.  Co.  88  N.  Y.  181;  Lambeth 
V.  N&rt/i  Car.  ft.  ft.  Co.  66  N.  C.  494;  Curtis 
V.  Detroit  <£  M.  ft.  Co.  27  Wis.  158 ;  T.  W.  rf-  i 
W.  ft.  ft.  Co.  V.  Baddeley,  54  III,  20;  Jef.  M.  & 
L  ft.  ft.  Co.  V.  Hendricks,  41  Ind.  66,  68;  Taier 
V.  Del.  Lac.  &  W.  ft.  ft.  Co.  71  N.  Y.  489 ; 
Brooks  V.  ft.  tfc  Me.  ft.  ft.  135  Mass.  21;  O'Con- 
nor  V.  Boston  &  L.  ft.  ft.  Id.  853;  Calv.  etc.  ft. 
ft.  Cp.  V.  Smith,  59  Tex.  406;  Tex.  Pae.  ft.  Co. 
V.  Oarna,  62  Id.  285  ;  McDmough  v.  Metrop. 
R.R.  137  Mass.  212. 

There  is  no  such  general  accord  of  judicial 
opinion  and  precedent  in  reference  to  attempts 
to  leave  a  car  while  it  is  in  motion  as  to  justify  a 
ruling  that  it  is  negligence,  as  matter  of  law,  to 
do  80.  Cumb.  Val.  S.  ft.  Co.  v.  Matuians,  61 
Md.  61;  S8  Am.  Law  Reg.  N.  S.,  618-524, 
with  notes;  Abbey  v.  N.  7.  C.&B.  ft.  ft.  ft.  Co.. 
30  W.  Dig.  37;  Loyd  v.  H.  &  St.  Jo.  ft.  ft.  Co.. 
53  Mo.  5{»;  Van  Ostran  v.  N:  T.  C.  R.  ft.  Co., 
43  Hun,  590. 

It  is  of  no  consequence  that  the  plaintiff's  act 
conduced  to  the  injury  complained  of,  for  this 
is  almost  always  the  case.  The  question  is 
whether  that  act  under  the  circumstances  which 
Induced  or  accompanied  its  commisdon  was  ot 
a  character  known  to  the  law  as  contributory 
negligence.  Thia  being  defined  to  the  jury, 
they  are  to  say  whether  or  not  the  plaintiff's 
contributorj-  act  was  contributory  negligence. 
They  are  entitled  to  decide  this  question  of 
fact,  whenever  any  peculiar  Circumstances  or 
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exigencies  characterize  the  transaction,  al- 
though that  exigency  may  not  seem  to  the 
court  to  involve  a  peril  to  life  or  limb.  Thai 
it  must  be  a  peril  to  life  which  justifies  the  leap 
is  palpably  untenable.  See,  Oraker  v.  C.  A,'.. 
West.  ft.  Co.  86  Wis.  657. 

Our  court  refused  to  lay  down  abstract  pn^ 
ositions  as  to  contributory  negligence.  Belt*  v. 
East.  ft.  ft.  66  Me.  576-577,  and  said  that  it 
was  only  "where  there  are  no  exigencies  to  be 
weighed "  that  the  admitted  facts  make  the 
question  of  negligence  one  of  law.  Kellogg  v. 
Ourtie,  66  Me.  59. 

Thus  it  may  be  so  raised  by  demurrer.  Grots 
V.  ife.  Cent.  ft.  R.  Co.  67  Mo.  100. 

But  it  cannot,  where  an  inference  is  to  be 
drawn  from  evidence.  Plummer  v.  ft.  ft.  Co. 
78  Me.  591-698 ;  Beers  v.  H.  ft.  ft.  Co.  19 
Conn.  566. 

Accidents  occur,  and  injuries  are  inflicted 
under  an  almost  infinite  variety  of  circum- 
stances, and  it  is  quite  impossible  for  the  court* 
to  fix  the  standanl  of  duty  and  conduct  by  a 
general  and  infiexible  rule  applicable  to  all 
cases,  so  that  a  departure  from  it  can  be  pro- 
nounced negligence  In  law.  The  rule  that  re- 
quires a  party  Wore  he  crosses  a  railroad  track 
to  stop,  etc.  (Bee,  78  Me.  591),  "isthe  only  one 
that  approaches  universality  of  ap||)lication  in 
reference  to  a  particular  class  of  aecideots  Bui 
there  is  no  such  general  accord  of  judicial 
opinion  and  precedent  in  reference  to  attempts 
to  leave  a  car  while  it  is  in  motion."  Cum. 
Val.  ft.  ft.  Co.  V.  Mavgans,  61  Md.  61;  Larrahet 
V.  Scwalt,  66  Me.  381 ,  and  citations  there  found. 

If  the  exigency  is  one  calculated  to  affect 
the  judgment  of  nim  who  is  to  meet  it,  a  mis- 
take in  his  movements  is  not  contributotr 
negligence.  Steten»on  v.  Chicago  d  A.  ft.  ft.  <3'. 
18  Fed.  Rep.  494;  5  McCrary,  684;  CotUfU  v. 
iJnrufson.  19  Fed,  Rep.  86;  Walter  v.  C.  B.& 
M.  R  Co.  89  Iowa,  83, 

Care  and  want  of  care  are  evidentiary  of 
mental  conditions.  WtUeinsim  t.  DrtVD,  75  Me. 
862. 

It  is  for  the  jury  to  say  whether  the  danger 
of  pursuing  and  boarding  a  train  when  in  mo- 
tion was,  under  the  circumstances,  so  apparent 
as  to  make  it  the  duty  of  the  passenger  to  de- 
sist from  the  attempt  before  he  was  injured. 
Cent.  ft.  ft.  d-  B.  Co.  v.  Perry.  58  Ga.  468.  C 
16  Am.  R.  Rep.  123.  And  see,  AlUnder  v.  C. 
ft.  /.  (£-  P.  ft.  ft.  Co.  37  Iowa.  264.  and  8  Am. 
R.  Rep.  115;  same  case  in  43  Iowa,  276,  and  14 
Am.  R.  Rep.  443. 

In  Filer  v.  N.  7.  Cent.  ft.  ft.  Co.  48  X.  T. 
47,  the  ^temative,  or  dection  was  between  be- 
ing carriedto  next  station  of  a  regularly  equipped 
train,  or  jumping. 

The  choice,  or  election,  was  between  jumping 
and  being  carried  along  in  a  properly  equipped 
train,  in  Uie  other  cited  cases.  And  see.  Delo- 
matyr  v.  Miltraukee  etc.  ft.  ft.  Co.  24  Wis.  586. 
587,  and  the  authorities,  passim. 

A  man  is  not  necessarily  to  be  regarded  as 
having  caused  or  contributed  to  his  own  injury 
by  acting  in  a  manner  prima  fade  dangerous 
and  imprudent  if  there  is  evidence  of  acts  or 
omissions  by  which  he  might  have  been  put  off 
his  guard.  Dublin  W.  <£  W.  ft.  Co.  v.  Sat. 
tery,  39  L.  J.  N.  S.  865.  And  see,  A'.  E.  R.  0>. 
V.  Wanless,  7  H.  U  12;  FUnt  A  P.  M.  B.  Op. 
T.  Stark,  88 Mich.  714;  Svi^^VAi*>  ^-  ^ 
Digilized  by 
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<e  Jf.  R  Co.  79  Mo.  414  ;  Tex.  Pac.  It.  Co.  v. 
Garcia,  68  Tex.  286;  Straus  v.  JT.  C.  8t.  Jo.  A 
C.B.R.  B.  Co.  75  Mo.  186;  GlotmrUtv  t.  H. 
A  81.  Jo.  R.  Co.  80  Id.  SS8;  Enut  r.  if.  A.  R 
R.  Cl>.  35N.  T.28. 

Nor  is  the  law  held  Id  Maasachusetta  any  dif- 
ferent where  there  are  any  cfrcTimalanoes  or 
eidgeDcies  to  occasion  or  qualify  the  act.  It  is 
sabmitted  to  the  jury  in  that  Commonwealth; 
that  the  defendant  haTlng  induced  the  plaint- 
iff to  ^  into  the  place  of  danger  is  mentioned 
as  an  important  element  in  Foreyth  v.  Bmt.  <& 

A.  R.  R.  Co.  108  Mass.  514,  and  is  especially 
emphasized  in  MayQ  v.  B.  A  Me.  R.  R.  104 
Id.  141.  And  see  Bayley  v.  EkM.  R.  R.  126  Id. 
«5;  Gaynw  v.  Old  Col.  &  N.  R.  Co.  100  Id. 
212.  213. 

It  is  where  passengers  "voluntarily  take  ez- 
poH^  positlona,  with  no  occasion  therefor  nor 
mducement  thereto,"  that  they  take  the  risks 

of  the  exposure.  Ilickey  v.  Boaion  tfe  L.  R.  R. 
Co.  14  Alien,  488;  CfuteOl  v.  Bott.  A  W.  R. 
H.  Cvrp.  98  Mass.  204 ;  Uarcey  v.  Eatt.  R.  R. 
Co.  116  Mass.  269,  270. 

In  Brook»  v.  &  Me.  R.  R.  185  Mass. 

21,  plaintiff  recovered,  although  she  was  hurt 
alisBting  from  a  moving  train. 

So.  one  pushed  from  a  platform.    Treat  v. 

B.  &  L.  R.  R.  Orrp.,  181  Mass.  372. 
Ordinarly  it  is  negligence  in  law  not  to  look 

each  way  before  crossing  track;  but  in  French 
V.  Taunton  Br.  R.  R.  116  Mass.  540,  541, 
lield  to  have  been  properly  left  to  the  jury,  be- 
cause "  the  circumstances  were  peculiar;" 
agreeing  with  Plummer  v.  Satt.  B.  B.  Co.  78 
Me.  591. 

"She  had  a  right  to  a  seat,  and  it  was  the 
datvof  the  defendant,  to  provide  her  with  one. 
If,  "in  discharging  that  duty,  it  required  her 
to  perform  an  act  which  was*  perilous  in  itself, 
and  in  doing  which  she  lost  her  life,  the  negli- 
gence, if  any,  which  that  act  involved  should 
be  imputed  to  the  company  alone."  Melntyre 
V.  .V.  r.  C.  B.  B.  Co.,  87  N.  T.  294.  And  see, 
RoU  V.  JVo.  Cent.  B.  Co.  15  Hun,  503  ;  citing 
Siokeg  V.  8aiUm»tall,  18  Pet.  181  (88  U.  S.  bk. 
10,  L.  ed.  11.^,  and  many  other  cases.  Bobaon 
V.  y.  B.  R.  Co.  L.  R.  10  Q.  B.  271. 

The  fact  that  the  Company  did  not  call  its 
station  agent  nor  the  engineer  or  fireman  of 
the  engine  which  drew  off  the  side  tracked  cars, 
nor  any  other  official,  shows  that  the  evidence 
adduced  was  as  favorable  to  the  Corporation  as 
any  that  could  have  been  presenteil.  Best, 
Pres.  %  241;  Btateh  v.  ArcJter,  Cowp.  68;  Tari- 
ng v.  Hughes,  58  Pa.  St.  289;  State  v.  Bartlctt, 
55  Me.  217,  etsea.;  State  v.  Cleaves,  59  Id.. 800, 
aOl;  Pullen  V.  Glidden,  68  Id.  566,  566;  Gay's 
V.  Gold,  18  Wall.  861  (80  U.  8.  bk.  30,  L.  ed. 

Were  the  damages  so  excessive  as  to  Justify 
the  court  in  overturning  the  conclusions  of  the 
jniy?  We  start  with  the  assumption  that  the 
verdict  is  right;  that  the  jury  have  faithfully 
discharged  their  sworn  omigation.  "The  law 
Resumes  a  verdict  to  be  correct."  Hilliard.New 
TrUs.  16. 

There  is  no  evidence  of  misconduct,  mistake 
or  prejudice  on  the  part  of  the  jury,  except  the 
praumption  which  it  is  claimed  arises  from  the 
VQf^t  itself.  In  this  class  of  cases  wide  dis- 
cretion is  left  to  the  jury  in  the  assessment  of 
damages,  and  it  la  clearly  at  present  the  intent  of 
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the  laws  of  this  State  that  it  shotdd  be  so. 
Hot^  V.  E.  R.  R.  66  Me.  579. 

Withoutsuch  "  evidence  of  misconduct, 
take  or  prejudice"  eztrinric,  or  found  upon  the 
face  of  the  proceedings,  a  verdict  cannot  be  set 
aside.  It  must  be  manifest  that  the  jury  acted 
improperly.  Tompsim  v.  Muesty,  8  Me.  806 ; 
Jaeobii  V.  Bangor,  16  Me.  187;  Oilheri  v.  Wood- 
bury, 22  Id.  246;  Hanson  v.  E.  dh  N.  A.  R.  R. 
Co.  Am.  63  Me.  90 ;  Pmeers  v.  Gary,  64  Id. 
82;  Goddardv.  Or.  Tr.  R.  Go.  57  Me.  202;  Fuld 
V.  Plaitted,  75  Id.  476;  Coleman  v.  Southwiek,  9 
Johns.  50.  51,  52;  Coffin  v.  Coffin,  4  Mass.  etteg. 

To  determine  whether  any  verdict  is  exces- 
sive or  inadequate,  we  must  consider  separate- 

I  ly  all  the  elements  of  damage  which  the  jury 

I  were  entitled  to  make  the  basis  of  their  verdict. 

[  P/ttlUpa  V.  So.  W.  R.  Co.  4  Q.  B.  Div.  407, 
408,  affirmed  on  appeal,  5  Id.  IB,  «t  aeq. 

I  The  law  has  in  this  class  of  cases  committed 
the  determination  of  the  amount  of  damages 
to  be  awarded  to  the  experience  and  good  sense 

1  of  jurors.  Walker  v.  E.  B.  Co.  68  Barb.  866, 

i  267,  citing  Ransom  v.      T.  *  Erie  B.  B.  Co. 

j  16N.  Y.415. 

I  In  addition  to  those  items,  like  loss  of  time, 
;  labor,  services,  expenses  of  sickness,  etc.,which 
I  are  susceptible  of  mathematical  comoutation, 
'  the  intangible,  incomputible  elemmts  of  dam- 
I  ages  arc  bodily  pain,  present,  past  and  future; 
'  injurv  to  licaltb,  etc.  Ctirtiss  v,  Boeh.  <&  ^T. 
R.  R:  Co.  20  Barb.  282,  291. 
i  For  instances  of  large  verdicts,  sustained  on 
i  appeal,  see  Morse  v. Auburn  A  8.  R.  R.  Co.  10 
I  Barb.  631;  Seeordv.  St.  Paul  M.  A  M.  R.  Co. 
118 Fed.  Rep.  31.  Pa.  Co.  v.  Boy,  108  U.S. 
452  (bk.  26.  L.  ed.  142)  et  seq.;  Harris  v.  Un. 
Par.  R.  Co.  13  Fed.  Rep.  594;  Quinn  v.  L.  I.  R. 
I  R.  Co.  41  Hun.  333;  Sicarthout  v.  N.  J.  Steamb. 
I  Co.  46  Barb.  222;  affirmed  in  48  N.  Y.  211;  Reed 
■  V.  N.   7.  Cent.  R.  R.  Co.  56  Barb.  494,  495; 

H.  <fr  Tex.  v.  Boeinn,  57  Tex.  153;  PorteT  v. 
;  H.  A  St.  Jo.  R.  R.  Co.  71  Mo.  66;  Collins  v. 
Co.  Slffa,  33  Iowa,  824;  Hegeman  T.  We^.  R. 
R.  Corp.  16  Barb.  858,  359,  affirmed  in  18  N. 
Y.  9:  Ihime  v.  N.  7.  57  How.  Pr.  859;  af- 
firmed 74  N.  Y.  264;  Gale  v.  T.  C.  AH.  R. 
R.  Co.  13  Hun,  1;  Fumton  v.  C.  R.  I.  <£  P.  R. 
R.  Co.  61  Iowa,  452:  Chic.  W.  D.  R.  Co.  v. 
BaviUtnd,  12  Bradw.  561;  ErnH  v.  H.  R.  R. 
B.  Co.  30  N.  Y.  61. 

The  negligence  in  this  case  was  so  gross  as 
to  justify  a  claim  to  punitive  damages  and  to 
lead  the  judge  to  ask  if  such  claim  was  made. 
We  would  have  a  right  to  make  it  under  our 
declaration,  upon  the  facts  proved.  Witkinaon 
V.  Ih-eic,  76  Me.  360;  Hopkins  v.  At.  <fe  5(.  L. 
R.  R.  88  N.  H.  9,  17;  Berg  v.  Chicago  M.  d  St. 
P.  R.  R.  Co.  50  Wis.  427;  CampbeU  v.  Part. 
Su^.  Co.  62  Me.  667. 

In  the  many  tortious  actions  where  the  body 
had  suffered  nothing  or  very  little,  the  damages 
awarded  are  very  heavy  on  account  of  mental 
suffering.  Canning  v.  WilliamtUnim,  1  Cash. 
452;  PhiUiptv.  Hoyte,  4  Gray,  571;  Hastingt 
V.  Stetson,  180  Mass.  78;  Hatch  v.  FulUr,  131 
MasB.  674;  Chesley  v.  Thompson ,  137  Id.  137. 
-  Mental  suffering  cannot  be  directly  proved 
as  a  fact  by  anyone  besides  the  sufferer,  but  is 
a  matter  of  inference  from  causes  which  natu- 
rally tend  to  produce  it.  It  cannot  be  measured 
aright  by  outward  manifestations;  for  there, 
may  be  a  great  show  of  distress  where  little 
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none  is  felt,  and  great  distress  may  be  con- 
cealed and  borne  in  silence  with  an  apparently 
quiet  mind.  8iotee  v.  Heyteood,  7  Allen,  124; 
Hatch  T.  Fuller,  131  Mass.  674. 

Pflters,  Ch.  J.,  dellTered  the  opinion  of  the 
court: 

The  most  important  facts  of  the  case  are  these: 
the  plaintiff  was  at  the  defendant's  station 
on  Columbus  Avenue  in  Boston,  with  a  ticket 
which  entitled  her  to  a  passage  from  that  place 
to  Wellsley  Hills,  another  station  on  the  road. 
She  had  to  wait  some  time  for  an  erpected 
train.  "WliUe  she  and  two  other  ladies,  strangers 
to  her,  were  seated  in  the  waiting  room,  some 
persons  came  in  to  clean  the  room. 

The  three  ladies  applied  to  the  ticket  agent 
for  leave  to  sit  in  his  office,  a  separate  apart- 
ment, which  was  not  granted  because  that  room 
was  also  to  be  cleaned.  Leave  was  then  asked, 
it  was  inJuly,  to  take  seats  upon  the  platform, 
and  that  was  denied  as  being  against  the.  rules 
of  the  road. 

The  agent  said,  "you  can  go  into  those  empty 
cars" — cars  standing  beside  the  platform.addine 
the  remark  that  the  cars  would  remain  there  and 
they  could  wait  in  them.  Thereupon,  they  seated 
themselves  in  the  rear  car.  They  had  not  been 
there  long,  when  without  any  previous  signal 
or  notice  the  train  began  to  oe  moved,  by  an 
engine,  out  of  the  statum. 

Startled  the  sudden  and  unexpected 
movement,  the  occupants  hurriedly  passed  to 
ttie  rear  of  the  car  and  Jumped  to  toe  platform, 
the  plaintiff  receiving  an  injuir  thereby. 

Upon  these  and  other  less  important  facts, 
by  means  of  motion  and  exceptions,  several 
qnestions  are  presented. 

It  is  contended  that  the  Judge  erred  in  in- 
structing the  jury  that  the  plaintiff  was  under 
die  protection  of  the  road  as  a  passenger  while 
she  was  in  the  car;  it  is  admitted  that  she  was 
a  passenger  before  she  entered  and  after  she 
left  the  cur.  The  position  of  the  defendant 
is  that  she  was  in  the  car  at  her  own  risk;  that 
the  relation  of  carrier  and  passenger  was  ter- 
minated or  suspended  while  she  was  in  the 
car,  just  as  much  so  as  if  she  had  gone  entirely 
out  of  and  away  from  the  station  for  the  time 
being.  Much  stress  is  placed  upon  the  alleged 
fact  that  the  three  ladies  were  permitted  to  go 
into  the  car  but  were  not  required  or  directed 
to  do  so.  That  is  not  our  view  of  the  affair.  Nor 
do  we  tiiink  tjiat  the  authorities  cited  for  the 
defendant  bears  out  the  position. 

It  may  be  that  a  person  waiting  at  a  station 
would  not  be  in  the  condition  of  a  passenger 
while  wandering  about  the  yard  or  entenng 
carsfor  purposes  disconnected  with  the  act  of 
traveling,  although  his  conduct  in  that  respect 
is  not  objected  by  the  agents  of  the  road.  He 
is  acting  on  his  own  responsibility  for  the  time. 
That  is  not  this  case.  Here  the  i^;ent  apprised 
the  plaintiff  that  she  could  sit  In  the  car  as  a 
substitute  for  a  waiting  room.  It  was  more 
than  a  mere  toleration  of  the  act,  a  paasiTe  per- 
mission to  enter  the  car;  it  was  a  positive  in- 
vitation to  do  so. 

It  is  contended  in  behalf  of  the  defendants 
Uiat,  upon  other  grounds  it  diould  have  been 
ruled  as  a  matter  of  law,  that  the  plaintiff  can- 
not recover.  First,  because  it  is  an  Impnative 
rule  that  a  person  cannot  recover  for  an  injury 
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caused  by  jumping  from  a  moving  train,  un- 
less the  act  be  done  through  fear  of  an  impend- 
ing danger.  Secondly,  b^use  even  If  the  role 
is  more  comprehensive  than  that,  there  is  not  in 
the  evidence  sufficient  excuse  for  the  nlaintiff's 
act,  toaJlowtbeqoestion  to  be  submitted  toajury. 

There  cannot  be  a  doubt  that,  generally 
speaking,  a  passenger  is  not  justified  in  f^tdog 
upon  or  off  of  a  moving  train,  unless  at  his  own 
risk.  If  all  you  know  of  it  is  that  a  passen^ier 
jumps  from  a  train  in  motion  and  is  injured, 
you  would  charge  him  with  carelessness  for 
the  act.  The  act  is,  prima  fade,  nerilgoice. 
But  the  question,  whether  the  case  hdongs  to 
the  court  or  juiy  for  decision,  arises  when  the 
excuse  offered  for  the  act  is  considered.  And 
there  can  be  no  imperative  rule  govemiagj  that 
question,  unless  the  defendant  be  right  in 
the  contention  that  fear  of  personal  danger  is 
the  only  excuse  for  jumping  from  a  moving 
train,  and  in  that  position  we  do  not  concur 
with  the  defendant. 

There  is  a  good  deal  oi  well  considered  author 
ity  which  exonerates  a  passenger  from  blame, 
who  brang  suddenly  put  into  a  condition  of  nerv- 
ous excitement  and  alarm  by  the  fault  of  the 
railroad,  under  the  impiilse  of  the  moment 
jumps  from  a  moving  train  before  it  has  at- 
tained much  speed,  although  the  passenger's 
motive  in  doing  so  is  merely  to  save  himself 
from  serious  inconvenience.  Whether  a  jiuti- 
fication  exists  or  not  must  depend  upon  the 
speed  of  the  train  and  other  circumstances. 
One  test,  among  others,  would  be  whether  Ibe 
passenger  did  what  careful  and  experienced 
persons  generally  would  be  likely  to  do  in  simi- 
lar circumstancea.  Whart.  Neg.  §  377,  and 
cases  in  noU;  Bobmm  v.  J^.£!.S.&.  L.  R.  lOQ. 
B.  271;  Adam*  v.  L.  dT.  it  O*.  L.  R.,  4  C.  R 
744;  FYlerv.  JV.  T.C.  Railroad  Go.  49  N.  T.  47; 
8.C.  59  N.Y.  85X,  and  ti8  N.  Y.  124;  Johntas 
V.  W.  C.  &  P.  Railroad,  70Pa.8t.365;i>rfamrt- 
tyr  V.  Milwaukee  Sailroad  Co.  24  Wis.  588. 

As  already  intimated,  the  burden  is  on  the 
plaintiff  to  prove  that  she  was  not  guiltv 
contributory  negligence;  that  is,  that  she  liad 
good  excuse  for  ner  act  The  same  evidence 
which  describes  the  occurrence  may  be  {Hoof 
enough  upon  the  point;  but  if  not,  other  proof 
must  be  a[dduced.  If  the  excuse  setup  be  pliin- 
ly  insufficient,  the  law  disposes  of  the  case.  If 
it  be  an  extreme  case,  a  clear  case  either  way, 
the  law  determines  the  question,  becaiiw  a 
court  and  jury  should  decide  alike  in  such 
case.  But  from  Uie  nature  of  things  thoe  can 
be  no  definite  rule  applicable  to  such  a  variety 
of  facts  as  the  cases  are  likely  to  preaoit. 
Thei^fore  the  usual  practice  is  to  sobnut  tiif 
case  to  a  jury  under  the  guidance  and  with  the 
aid  of  the  court. 

The  rule  that  a  person  shall  look  and  listen 
before  crossing  a  track,  relied  upon  by  counsd 
as  an^ogouB,  stands  upon  a  different  reason. 
There  can  be  but  few  enxpdcms  or  explanatioos 
under  that  rule.  Nor  does  it  take  a  case  from 
the  jury  because  all  of  the  evidence  comes  &cm 
the  pl^ntiff*s  dde. 

Even  though  the  facts  are  undisputed,  iftbey 
are  of  such  a  nature  or  pertain  to  such  a  mat- 
ter that  different  minds  might  reasonably  exer- 
cise different  judgments  upon  ^em,  the  ques- 
tion to  be  decnded  belongs  to  the  Juiy.  I^"^ 
V.  Railroad,  n^m^^MOO^ 
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Upon  the  facts,  we  do  not  think  the  verdict 
is  so  far  amiss  that  we  should  be  justified  in 
setting  it  aside.  The  case  is  exceptional,  ex- 
traordinaiy.  Tbe  defendant's  negligence  is  un- 
doubted. The  plointiS  was  greatly  frightened 
in  her  dilemma  caused  by  its  fault.  The  car 
b^an  to  move  with  neither  the  conductor 
HOT  biafceman  on  the  train  to  explain  the  move- 
ment. It  could  not  be  conjectured  by  the  oc- 
cupants where  the  train  was  going,  and  tbe 
case  does  not  inform  us  where  it  went.  The 
plaintifTs  alarm  was  naturally  increased  by  the 
prospect  that  her  companions  might  get  out 
and  she  be  left.  Her  bundles  had  been  thrown 
out.  She  saw  the  others  land  safely  upon  the 
platform,  and  it  was  their  judgment  that  she 
could  safely  jump.   They  urged  her  to  do  so. 

She  could  have  alighted  safely  probably,  had 
she  observed  how  it  should  be  done.  The  mis- 
take was  more  in  the  manner  of  jumping  than 
in  the  act  itself.  While  we  cannot  Know  the 
exact  rate  of  speed  attained  by  the  train,  the 
cars  were  yet  abreast  of  the  platform  and  were 
apparently  moving  slowly. 

tJgder  all  of  those  stimulations  the  attempt 
was  mode.  The  decision  to  jmnp  or  not  had 
Uf  be  made  almost  in  a  twinkling.  A  person's 
judgment  in  such  circumstances  should  not  be 
.  too  nicely  criticised  by  those  whose  careless- 
ness produced  the  predicament.  We  cannot 
measure  the  act  wholly  by  fts  unexpected  con- 
sequences. 

The  damages  were  assessed  by  tbe  jiuy  with 
rather  a  liberal  hand,  but  not  at  such  an  ex- 
travagant amount  as  to  justify  us  In  granting 
another  trial  that  tb^  may  be  reduced. 

Motion  and  exceptions  oTemled. 

Walton*  Vlr^iB,  Libbey*  Foster  and 
Haskellf  JJ.,  concurred. 


InhaUtants  of  WINTERPORT 
p. 

Inhabitants  of  NEWBURGH. 

1.  A  person  who  is  non  compos  mentis 
and  not  emancipated  cannot  acquire 
a  pauper  settlement  by  residence  in  a 
town  for  fire  successive  vears,  after 
wurrivin^  at  tbe  age  of  twenty-one 
years,  but  will  follow  the  settlement  of 
bis  father. 

3.  The  Iktber  of  such  person  will  not  ac- 
quire a  new  settlement  by  five  years' 
residence,  if  during  that  time  such  per- 
son receives  pauper  supplies  or  relief) 
with  the  knowledge  and  upon  the  ap- 
plication of  the  father. 

(Waldo— Decided  February  2, 1686,) 

THIS  suit  is  to  recover  of  defendants  the  sum 
tit  one  hundred  and  seventy-dx  dollars  for 
sapplies  furnished  for  the  relief  of  N'ancy 
Holmes  between  January  1, 1882,  and  January 
1, 1884,  and  comes  before  the  court  upon  a  re- 
port of  the  evidence  adduced  by  plaintiffs. 

Defendants  admit  plaintiffs  claim,  "  Tliat 
Kancy  Holmes,  the  pauper,  when  she  became 
'  twenty-one  years  old,  had  a  settlement  in  New- 
bni^  derived  from  her  father,  and  that  being 
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at  that  dme  non  eompot  mentit,  she  was  not 
emancipated  and  did  not  gain  a  setttement  for 

herself." 

The  plaintiffs  claim  that  Nancy  Holmes,  tbe 
pauper,  when  she  became  twenty-one  years  of 
age  had  a  settlement  in  Newburgh  derived 
from  her  father,  and  that  being  at  that  time 
"  non  compot  menUt,"  was  not  emancipated,aod 
could  not  «iin  a  settlement  for  herself,  IMea- 
borovgh  T,  Lineonn'lle,7^  Me.  573,  but  has  con- 
tinued to  have  the  settlement  of  the  father,  who 
in  consequence  of  the  relief  furnished  to  him 
by  Newburgh  has  neror  acquired  a  settlement 
in  Winterport. 

Defendants,  however,  claim  that  Nancy's 
father,  by  his  residence  in  plaintiff  Town  from 
1868  to  1882.  gained  a  settlement  there,  and 
that  the  supplies  furnished  by  Newburgh  while 
he  lived  in  Newburgh  and  in  WinterpMt  were 
not  furnished  or  received  as  pauper  suppHes. 

Mr.  N.  H.  Hubbard,  for  plaintiffs. 

Messrt.  Brown  ft  Varney,  for  defendants: 

If  at  the  time  of  reception,  for  any  cause,  the 
overseers  distinctly  agree,  or  aascnt  to  the  iax>p- 
OflitioD,  that  the  supplies  are  not  and  shall  not 
be  regarded  for  the  relief  of  pauperism,  but  as 
a  gift  or  loan  to  a  party  in  need,  imder  such 
distinct  understandinc  by  both  parties  they 
will  not  be  so  r^arded.  Vearie  v.  Chenter, 
Me.  29. 

Foster.  delivered  the  opinion  of  the 
court: 

ABmmpait  for  tbe  recovery  of  pauper  supplies 

furnished  by  the  plaintiff  town  to  one  Nancy 
Holmes,  a  non  compot  daughter  of  Jeremiah 
Holmes  whose  settlement  is  admitted  to  have 
been  in  the  defendant  Town  from  1887  to  1868. 
From  the  year  last  named  to  the  commence- 
ment of  this  suit  the  father  resided  in  the  plaint- 
iff Town.  Tbe  alleged  paupsr  is  non  compot 
mentis,  and  has  been  so  from  early  childhood. 
Having  always  lived  in  her  father's  family  until 
the  fall  of  Ififel,  never  having  before  that  lime 
been  emancipated  or  abandoned,  though  more 
than  twenty-one  years  of  aye,  she  may  be  re- 
garded, in  her  legal  relations  pertaining  to 
pauper  settlements,  the  same  as  if  she  were  a 
minor.  Such  person,  not  emancipated,  cannot 
acquire  an  independent  settlement  by  a  resi- 
dence in  a  town  for  five  successive  years,  but 
will  follow  the  settlement  of  the  father;  I^es- 
borough  V.  lAncolnviUe,  76  Maine,  575. 

The  case  shows  that  ten  years  before  the 
fathermoved  from  the  defendant  Town  be  made 
application  to  the  overseers  of  the  poor  of  that 
Town  for  aid  in  taking  care  of  this  daughter; 
tbat  it  was  thereafter  mmished  each  year  and 
paid  quarterly  up  to  the  year  he  moved  from 
the  defendant  Town  to  Winterport ;  and ,  with  tbe 
exception  of  that  year,  has  ever  since  been  fur- 
nished by  the  defendant  Town  up  to  January, 
]  882.  His  settlement  therefore  remained  in  the 
defendant  Town. 

Really,  then,  the  only  question  presented  for 
our  con^deration  is  whetbo-  the  supplies  after- 
wards furnished  by  the  phdntiff  "Town,  from 
January,  1882,  to  January,  1884,  were  neces- 
sary and  proper  within  the  meaning  of  the 
statute.   Due  notice  and  denial  are  admitted. 

The  pecuniary  ability  of  the  father  appears 
to  have  been  substantially  the  same  during  all 
tbe  years  in  which  he  was  receiving  aid  <m,ac- 
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■count  of  this  child,  not  only  while  living  io 
>iewburgh,  but  also  during  the  twelve  or  ttiir- 
teen  years  in  which  he  was  assiBted  by  that 
Town  after  his  removal  to  Winterport.  In  the 
ftdl  of  1881,  whatever  property  be  then  owned, 
■consisting  of  a  small  farm,  incumbered  for 
nearly  its  value,  besides  a  horse,  cow  and  a 
sroall  quantity  of  furniture,  be  conveyed,  for 
the  support  of  himself  and  wife  during  life,  to 
his  other  daughter,  Mrs.  Bussey.  His  wife  had 
been  blind  and  helpless  for  several  years.  At 
the  time  of  this  conveyance  to  Mrs.  Bussey,  the 
defendant  Town  was  furnishing  assistance  to 
tliefatb^  on  account  of  the  pauper,  and  after- 
wards made  the  last  quarterly  payment  for  that 
year  to  the  buabund  of  Mrs.  Buseey,  who  then 
'  appeared  to  be  the  head  of  the  family. 

It  is  a  legal  presumption  that  the  officers  of 
the  defrawtnt  Town  performed  their  duty  ui 
their  investigations  as  to  the  necessity  of  that 
relief  furoisned  by  their  Town  for  more  than 
twenty  years.  The  evidence  in  the  case  is 
sufficient  to  show  that  such  relief  was  not  only 
-applied  for  and  furnished  but  was  received  as 
pauper  supplies  during  all  those  years.  There 
18  no  evidence  to  sustam  the  position  of  the  de- 
fense, that  such  aid  was  furnished  as  a  gift  or 
loan  to  ihe  parent,  or  that  there  was  any  under- 
standing between  the  party  receiving  such  aid 
and  the  party  fumishiDg  it,that  the  same  should 
not  be  considered  as  supplies  furnished  under 
the  statutes.  Nor  is  there  anything  to  show 
that  any  arrangement  was  made  for  tbe  sup- 
port of  the  pauper,  at  the  time  of  the  convey- 
ance  to  Mrs.  Bussot.  Apjdication  was  made 
to  the  overseers  of  the  plaintiff  Town  for  relief 
on  account  of  the  pauper,  and  after  investiga- 
tion the  same  relief  was  furnished  as  had  been 
done  years  before  by  the  defendant  Town,  The 
necesaity  was  certainly  as  imperative,  during 
tbe  two  years  covered  by  this  suit  when  the 
pauper  was  not  a  member  of  the  father's 
family,  with  no  legal  provision  for  her  core 
and  support,  as  when  uie  parental  and  filial 
relation  subsisted  and  sbe  was  a  member  ot  her 
facer's  fiunily  and  under  his  care  and  protec- 
tion. 

Jndgmmt  for  plaint^  for  f 183.78  and  in- 
iere»t  from  date  <f  writ. 

Peters,  CA,/.,  Danfbrth,  Virgla.  Emny 
and  HMkell,  •/</!,  concurred. 


WUUam  B.  HAYFORD  gt  al. 

V. 

COHMISSIONEBS  OF  AROOSTOUK 
COUNTY. 

A  petition,  to  the  county  commissioners, 
for  layinf  out  a  highway  under  the 
Statute  of  Maine  must  state  with  rea- 
sonable deflnitenees  the  termini  of  the 
proposed  way.  Otherwise  the  com- 
missioners have  no  jurisdiction  and 
their  proceedings,  in  laying  oat  a  way 
under  such  a  petndoii,  wHl  be  qnashea 
on  certiorari. 

<  Aroostook— Decided  February  ft,  16SS.) 

PETITION  for  writ  of  certiorari  to  quash 
Ihe  proceedings  of  the  Commisrioners  of 


Aroostook  County  hi  laying  out  a  highway. 

Granted.  

Memrt,  Wilson  A  Woodard»for  p^ihkm- 
ers: 

The  court,  in  its  conuderation  and  determins- 
tion  of  the  case,  is  not  restricted  to  the  causes 

of  error  specified,  but  it  may  consider  any  er- 
rors which,  upon  inspection  of  the  record,  it 
may  find.  Commonietalth  v.  Sheldon,  8  Mus. 
188. 

In  King  v.  Aroo^ook  Go.  68  Me.  567,  this 
court  said:  "We  think  the  words  'tracts  of 
land'  are  used  to  designate  islands,  gores,  or 
other  fragments  not  included  in  a  township, 
and  that  tbey  were  not  intended  to  apply  to 
any  portion  of  the  land  within  a  regularly  lo- 
cated township." 

The  origin^  petition  should  state  the  places 
wbere  the  way  desired  is  to  commence  and 
terminate,  and  its  general  course  between  them, 
(hat  alt  parties  may  be  enabled  to  judse  bow 
fai-  their  interests  may  be  affected.  Otherwise 
no  legal  notice  is,  in  effect,  given  to  those  over 
wbose  lands  tbe  way  is  acttudly  laid  out.  or  to 
the  persons  and  cort>orations  whose  inftrtsts 
are  affected.  Sumner  v.  Oxford  County  Comn. 
37  Me.  112,  119;  Haieland  v.  PenoUeta  Cottntt 
Omrt.  49  Me.  148, 146;  Pembroke  t.  iVymoutt, 
County  Qmrt.  13  Cnsh.  351,  856. 

No  one  owning  lands  in  that  town  could 
know  from  the  petition  whether  or  not  the  road 
would  cross  his  land;  whether  or  not  tus  inter- 
ests might  in  any  way  be  affected;  or  whether 
or  not  the  matter  was  one  reauiring  his  diiat- 
tion.  Pembroke  t.  i^nwutt  Countif  Gmn. 
supra. 

ItesponBibte  persons  may  present  a  petition, 
describing  the  way.  The  commissioDers  naj 
act  upon  it,  conforming  substantially  to  the 
description  without  odneriog  strictly  to  its 
bounds.    R.  8.  1871,  chap,  18,  g  1. 

No  proceedings  are  to  take  place  until  it  is 
proved  that  such  notice  has  been  given.  R  6. 
1871,  %  88.  chap.  18. 

Section  2,  chap.  18,  provided  what  notice 
should  he  given  and  bow  it  should  be  givoi  in 
tbe  incorporated  towns. 

Certiorari  cannot  be  refused  when  tbe  countj 
commissioners  have  issued  a  Judgment  in  a 
matter  of  which  they  had  no  juiisdic^n.  even 
if  no  hi  justice  was  done.  Bangor  v.  Paobiett 
County  Gomra.  80  Me.  370. 

In  the  hearing  on  the  petition,  the  court  is 
not  limited  by  the  record  with  its  infirmities  of 
form;  but  will  enUgbten  its  discretion  by  in- 
quiring into  so  much  of  the  proceedings  under 
revision  as  will  enable  it  to  deal  with  the  aib- 
stantiol  Justice  of  tbe  case.  Levant  v.  Pentb- 
teot  County  Comrt.  67  Me.  429,  484,  485. 

The  description  depending  upon  courses,  tbe 
courses  depending  ujpon  variation  of  the  com- 
pass, no  variation  heug  stated,  different  varii- 
tions  being  involved,  with  no  allusion  to  these 
differences,  render  it  impossible  to  ascertain 
the  location  of  the  rrad  nom  the  return,  and 
so,  vitiate  the  return.  Jjewittoit  v.  IamoIb 
County  Cotnra.  80  Me.  19;  P.  S.  dt  P.  B.  B.  Of. 
V.  York  County  Cornn.  65  Me.  392. 

The  return  of  the  County  Commisaioneis  w 
not  a  correct  return  of  thnr  iloings  as  required 
by  %  4,  chap.  18,  R  8.  ISTUmt  of  thadoiiigi  of 
another  bmird  Dcxfotmed  loae^fiwpw  fln 
years  before. 
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It  bIbo  appeared  that  the  oommiaeloners  whose 
acta  an  here  under  consid^tioii,  did  not  Uiem- 
aelna  jvoceed  to  perfona  the  duties  required 
in  accordance  with  the  statute  provifiion  last 
cited,  but  simply  copied  an  old  report  of  some 
of  their  predecessors.  Moimumtii  v.  I^eedt,  76 
He.  28, 

The  ^ate  proriaicmB  in  force  at  the  time  of 
the  proceedings  in  questitm  ezpresdy  reauired 
that  an  accurate  plan  of  the  way  shouJcl  ac- 
company the  report  of  the  commisBioners.  R. 
S.  1871,  g  4,  chap.  18. 

The  decisions  holding  that  a  plan  was  not 
necessary  were  based  upon  a  diSereat  statute; 
(he  earlier  statute  having  called  for  a  plan  or 
deseripUcm,  while  the.  statute  in  force  at  the 
time  vl  these  fffoceedingB  and  now,  imperative- 
jr*  requires  an  accompanying  accurate  plan. 
The  change  was  made  In  the  revision  of  1867. 
See,  R  8. 1840,  chap.  ^5.  §  8;  R.  S.  1867.  chap. 
18.  §4. 

Howland  v.  Penobscot  County  Oomra.  40  Me. 
143,  iovolved  legality  at  proceedingB  had  in 

ltl54. 

IMon  T.  MerriU,  12  Me.  210,  was  mudi 
eariier  stOl,  involTtiuc  proceedings  had  as  soon 
891883. 

No  plan  deserving  the  name  accompanied 
the  return  in  this  case:  much  less  an  accurate 
plan.  The  so  called  plan  is  more  unintelliaible 
than  the  one  condemned  by  the  court  in  P.  8, 
A  P.  B.  R.(h.Y.  York  County  Gomrt.  supra. 

By  the  very  effect  of  this  previoiu  decisi(ni, 
FrenchvUle  or  some  part  of  FrenchviUe  was 
an  intermediate  fixed  mrt  which  could  not  be 
altered  or  affected  by  me  location.  Rutiand  v. 
Wonetter  County  Oomra,  30  Kelt.  71,  86. 

The  answer  states  that  the  variation  did  not 
injure  petitioners.  The  objection  is  one  that 
goes  to  the  jtulsdIctioD  of  the  conuniastoners 
and  must  be  sustained,  even  if  no  injustice  was 
done.  Bcmgar  v.  imnAMOf  Gmniy  Oomn.  80 
Me.  270. 

Mr.  A.  W.  Paine,  for  defendants: 
TheR.  S.  of  1888.chap.  18,§  1041,  have,  as  the 
fiame  have  been  previously  enacted,  ever  been 
recognized  as  sufficient  to  justify  the  commis- 
stoners  and  to  make  valid  their  proceedings. 

The  objection  that  the  right  of  trial  by  jury 
ia  not  provided  for,  is  answered  by  the  pro- 
risions  of  the  statute  which  give  the  right  of 
tppeal,  the  trial  (tf  which  may,  at  the  election 
)f  the  appellant,  be  befora  a  Juxt.  R.  8.  chap. 
8.  §  8. 

This  Is  soJflcient,  as  our  courts  have  often 
leld.  Indeed,  it  is  the  only  way  in  which  the 
nostitatlimality  of  the  entire  junsdiction  of  all 
iostices  tit  the  peace,  trial  justices,  police  and 
nunidpal  courts  and  courts  of  county  com- 
ni^oners  is  sustainable.  Johnton's  Vote,  1 
Jreenleaf,  230;  Kimball  v.  K.  A  P.  R,  R.  Co., 
15  Me.  266;  Bond  v.  Bond,  3  Pick.  883-886. 

The  severelv  elaborate  discussions  of  the 
vbole  subject  by  the  court  in  Holme$  v.  Hunt, 
123  Haas.  o06  to  62S,  and  the  very  large  number 
)f  cases  cited  is  enough,  if  any  doubt  could 
irise,  to  dinel  it  an. 

The  validity  of  an  Act  which  has  been  in 
nid)  extensive  operation  and  imiversally  ac- 
juiesced  in  for  fifty  years  will  probably  not  be 
lueathHied.  &mi  t.  CHomt.  S  Oray,  144  to 
154. 

The  gfBnting  of  the  writ  on  petition  for  cer- 
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Uorari  is  a  matter  of  discretion  with  the  court 
and  lies  only  to  correct  errors  in  law;  and  when 
the  record  discloses  no  error,  the  writ  cannot 
issue.  Lapan  v.  OumberUmd  Go.  Comrs.  66 
Me.  160.  and  cases  below.  - 

Nor  will  the  court  grant  the  writ;  even  where 
there  is  an  ai)parent  error  or  indeed  a  real  one, 
unless  injustice  has  been  done  by  a  refusal. 
Levant  v.  Pmobteot  Go.  Comra.  67  Me.  429, 

Conaequentlv,  when  substantUil  justice  has 
already  been  none  or  only  a  trivial  error  is  al- 
leged, or  slight  injustice  enacted  or  anticipated, 
the  court  wul  not  interfere  or  do  au^t  to  dis- 
turb the  judgment,  even  though  an  error  may 
be  ai)parent;  and  especially  will  not  a  mere 
technical  objection  avail,  or  matter  of  mere 
form,  when  no  serious  consequeDcee  are  the 
result.  Substantial  justice  must  be  shown,  to 
deniand  the  writ.  Fairfi^  v.  Ckmra.  66  Me. 
886;  Bopkiru  v.  Fogler,  60  Me.  366. 

The  statute  provision  is  that  the  highway 
must  "lead  from  town  to  town,"  and  the  pe- 
tition must  be  in  writing  "describing  a  way" 
,and  "the  commissioners  may  act  upon  it  con- 
forming substantial^  to  the  description."  B. 
S.  chap.  18,  g  1. 

The  objection  that  the  notice  was  defective 
is  one  that  cannot  be  taken  in  the  case. 

It  is  not  an  error  of  taw,  which  alone  the 
court  in  cases  of  the  kind  will  correct,  but  an 
error  of  fact  which  this  court  will  not  meddle 
with.  The  record  certifies  notice;  and  that  can- 
not be  contradicted.  Lewmt  v.  Comr».ffJ  Me. 485. 

If  the  error  is  not  apparent  from  the  record, 
the  writ  of  certiorari  cannot  be  properly  grants 
ed.  But  the  record  says  "  notice  was  given." 
XmOoro  V.  Gomrs.  68  Me.  64&«51;  M^hetm 
V.  Morrill,  66  Me.  128. 

When  the  court  takes  jurisdiction  and  acts, 
it  is  to  be  presiuned  that  notice  was  given 
uid  proved.   Warrar  v.  Zoring,  26  He.  202. 

That  such  notice  was  givoi  at  tiie  beginning 
is  proved  by  the  record;  and  that  this  suffloea 
in  the  whole  Is  decided  in  Orono  v.  Omn.  80 
Me.  302. 

It  is  enough,  however,  to  rely  on  the  great 
principle  which  govums  the  law  regulating 
eeiiiorari  practice,  viz. :  that  the  record  is  con- 
clusive; and  it  is  the  record  here  which  we  re- 
ly on  to  prove  tiiat  an  actual  view  did  take 
place.   See,  cases  already  dted. 

If  by  mistake  any  error  has  crept  into  the 
description  unawares,  the  same  may  be  amend- 
ed and  thus  the  error  of  fact  be  corrected. 
Whether  there  be  such,  the  case  does  not  dis- 
cktee  and  of  course  the  court  will  not  allow  any 
such  to  avail  to  dieturb  the  record.  That  the 
court  will  allow  amendmmts  has  been  repeated- 
ly decided  by  one  cotirt.  Ihotden  y,  Offmn. 
62  Me.  865;  Orlando.  Comrt.  76  Me.  467;  GUm- 
tester  V.  Comrt.  116  Mass.  679. 

That  the  laying  out  of  the  road  did  not  con- 
form to  the  description  of  the  road  petitioned 
for  Is  a  matter  of  fact  and  not  of  law,  which 
the  court  will  notreepect.  For  aught  the  court 
can  know,  the  alleged  difference  or  discrepancy 
may  not  exist  A  difference  In  language  may 
give  the  appearance  only  of  difference  in  facts. 
CutMnff  V.  Gajf,  28  Me.  13. 

But  further;  It  is  not  necessary  that  tiie  peti- 
tion and  the  actual  survey  are  the  same.  All 
that  is  required  is  that  they  are  substantially  the 
same.   B.  S.  chap.  18,  §  1. 
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And  of  thifl  the  county  commiasIoDers  are  to 
be  the  judges.  Thia  court  will  not  interfere 
with  their  adjudication.  QushtJig  v.  Gay,  28 
Me.  12;  Windham  v.  Comrt.  28  Me.  406. 

So  far  OS  damages  were  allowed  the  records 
of  course  show.  If  nothing  is  said  the  result 
foUows  that  ncme  or  none  other  were  ^owed. 
That  is  sufficient.  No  citation  in  support  of  so 
plain  a  dictate  of  common  sense  would  be 
necessary.  But  the  question  has  been  before 
the  court  and  adjudicated  and  the  cases  cited. 
Oushing  V.  Gay,  23  Me.  10;  Howland  v.  Comra. 
49  Me.  148;  Detroit  v.  Comra.  52  Me.  210. 

Although  a  new  member  of  the  board  who 
bad  not  viewed  the  road  and  heard  no  legal  evi- 
dence, signed  the  assessment,  yet  the  other 
two  signM;  and  tikey  being  a  majority  that  is 
enough.   R.  S.  ch.  1,  and  cases  cited. 

In  the  case  of  Oloueeater  v.  Chmra.  116  Mass. 
579,  the  fact  existed  that  while  the  proceedings 
were  in  progress  one  Smith  retired  from  the 
board  and  Graves  took  his  place  and  helped 
make  op  tbe  judgment.  The  court  of  course 
affirmed  the  proceeding.  The  case  la  in  point 
exactly. 

In  order  to  entitle  the  party  to  the  writ  for 
those  causes,  it  must  appear  that  an  iidury  has 
been  done  thereby  to  petitioners.  Stro^y.. 
Gtmira.  81  Me.  578. 

The  causes  assigned  are  all  in  the  nature  of 
matters  of  fact  iand  as  such  not  properly  l^al 
causes  tor  granting  of  the  petition  for  eemo- 
ra/ri;  for  eertiorari  lies  only  to 'correct  error 
in  law.  Fa/rmington  River  W.  P.  Co.  v.  Ootnra.  112 
Mass.  206-212,  and  cases  cited;  Locked. 
ington,  122  Mass.  290,  and  cases  cited;  Lapan 
T.  Comra.  65  Me.  160,  and  cases  cited  before. 

Nothing  dehora  the  record  is  admissible.  49 
He.  417. 

In  no  one  of  the  causes  complained  of  is  there 
any  allegation  of  injustice  or  wrong  suffered  by 
the  petitioners. 

It  is  only  where  wrong  baa  been  done,  injus- 
tice suffered,  whereby  a  damage  or  injury  has 
been  or  will  be  sustained,  that  me  court  will  in- 
terfere as  prayed  for.  26  Me.  363;  Levatit  v. 
Comra,  67  Me.  439,  484;  87  Me.  112;  Ston^ 
T.  BoUon,  2  Met.  228:  85  Me.  878,  879. 

Reference  is  particuluiy  made  to  it  here  as 
explanatory  of  the  case;  and  more  than  that,  as 
complete  answer  to  most  of  theot^ection8:61ed. 
The  answer  is  conclusive.  Lemntv.  Comra.  67 
Me.  429,  486;  Mendon  v.  Comra.  2  Allen,  468. 

And  the  reconl  if  found  incomplele  may  be 
amended  to  conform  to  the  truth.  The  amend- 
ment a^ed  for  may  thus  be  granted  and  when 
granted  ts  a  part  of  the  recordand  consequently 
conclusive.  OHand  t.  Comra.  76  Me.  467;  Le- 
vant V.  Comra.  67  Me.  486;  Dreadm  v.  Comra.  62 
Me.  865;  Glouceaierv.  Cotnra.  116  Mass.  679. 

The  parol  testimony  offered  by  respondents 
is  therefore  relied  upon ,  if  necessary,  more  fully 
to  explain  the  merits  of  the  case  and  the  duty 
oS  the  court  to  sustain  tiie  proceedings  now 
sought  to  be  disturbed  or  set  aride.  Levant  y. 
Ootnra.  aupra. 

Proof  aliunde  may  be  offered  as  it  is  here,  to 
show  all  to  be  ri^ht  on  the  i>art  of  respondents; 
and  the  answer  is  not  traversable.  Rutland  v. 
Omra.  20  Pick.  71 ;  Smith  v.  Comra.  42  Ve. 
895;  W7iitey.  Comra.  70  Me.  817. 

We  receive  the  testimony  or  extrinsic  evi- 
dence, not  for  the  purpose  ot  oontradioting  the 
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records  but  to  supply  ranissicms,  etc  OUaam 

V.  Stojkfr.  24  Pick.  184. 

But  petitl<Hiers  cannot  control  the  record  by 
extraneous  evidence.  Oharkatomi  v.  Qmn. 
109  Mass.  370. 

The  party  Is  not  to  lie  by  and  see  great  el- 
penditures  made,  knowing  a  defect  in  tibe  forms 
of  proceedings,  and  subs^nently  be  allowed  to 
avail  himself  of  a  certiorari,  to  quash  them  u 
erroneous,   ^oae  y.  Boaton,  2  Met.  SS8. 

12  Cush.  861,  isnotlikeourcaseand  tanosn- 
thority;  the  petition  in  that  case  did  notaAfcr 
any  particular  road  to  be  t^d  out 

Virgin,  J.,  delivered  the  opinion  of  the 
raurt: 

Ocnerally,  the  granting  or  withhoWIng  vt  t 

writ  of  certiorari,  for  the  purpose  of  brm^ng 
up  and  quashing  the  irregular  proceedings  w 
county  commissioners,  resta  wholly  within  tbe 
discretion  of  this  court.  But,  as  an  exception 
to  this  general  rule,  when  the  commissioDers 
have  no  jurisdiction  in  a  given  ivooeeding,  tbe 
court  has  nooccadon  to  exercise  Its  disoetioa 
in  the  matter;  but  on  due  presentation  of  the 
record  orders  the  writ  at  once;  for  in  audi  i 
case,  the  action  of  the  commissioners  being  with- 
out the  authority  of  law,  parties ^grievedtlMe- 
by  have  the  legal  right  to  have  t£e  proceedii^ 
quashed  for  the  asking.  Fairfidd  v.  Comra.  H 
Me.  886;  Levant  t.  Comra.  67  Me.  429. 

Bdng  an  Inferior  tribunal,  notbiiv  is  ve 
sumed  In  Ixvor  ot  the  commissicmersnariMie- 
tion,  but  it  must  appear  their  record.  State 
v.Pownal,  10  Me.  24. 

A  general  jurisdiction  merely,  given  by  tiie 
statute  over  the  subject  matter,  is  not  enough ; 
thev  can  only  have  it  in  the  particular  case  is 
whuh  th^  are  called  upon  to  act,  by  the  taSA- 
ence  of  those  prdiminary  facts  which  oMifer 
it.    8maU  v.  P«nneU,  81  Me.  267.  270. 

Moreover,  while  goieralty  no  particular  form 
of  words  is  required  in  the  petition,  noris8tri<^ 
technical  accuracy  expected  therein,  WindMam 
V.  Gmra.  26  Me.  406,  409,  their  jurisdiction  de- 
pends upon  whether  sufficient  jurisdictionl 
facts  are  set  out,  as  they  always  should  be,  in 
the  petition  which  forms  the  foundatioo  of  th«r 
action,  JRs^Mt.  Oomra.  42  Me.  478;  alUKm^ 
in  some  classes  of  cases  concerning  wbidi  the 
statute  does  not  prescribe  what  facts  the  peti- 
tion shall  set  out;  such  as  those  seekhig  an 
abatement  of  taxes,  if  the  whole  record  whea 
completed  shows  actual  jurisdiction  ootwitb- 
standing  one  or  more  of  the  jurisdictional  facte 
were  wanting  in  the  petition,  the  court  may,  if 
substantial  justice  has  been  done  by  the  oca- 
missioners,  rightfully  refuse  to  grant  the  writ 
Orlcmd  v.  Comra.  76  Me.  462. 

But  in  cases  involving  the  laying  out  of  high- 
ways b^  the  commissioners  the  slatnte  pre- 
scnbes  in  part,  at  least,  the  character  of  the  pe- 
tition. It  must  be  a  "petition  deacrib^  t 
way."  Whatever  else  it  may  oontain,  if  no 
way  is  therdn  described.  It  cannot  aiMhwiie 
any  action  but  dismissal  on  the  part  of  tbe  com- 
missioners.  When  and  only  when  a  "petitioo 
describing  a  way"  is  presented  to  them  by  per- 
sons conudered  "responsible,"  the  "commis- 
sioners may  act  upon  it.oHiforining  substantial- 
ly to  the- description,  without  adheriw>tri^ 
to  its  boimds."  R.  6.  chi^).  18,  §  1.  Without  a 
"petition  descrittog  a  way^"  the  eopaiiwiwipra 
Digilized  byCiOOQlC 
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would  have  no  jurisdiction,  for  they  could  not 
"coofOTm  sutetantially  to  the  descripticm." 
One  of  the  evident  objects  of  the  provifflon  re- 
quirine  a  deecnptioo  of  the  proposed  way, 
coupl^  with  the  required  public  notice  thereon, 
is  to  afford  (hose  over  whose  lands  it  is  to  be 
laid  and  those  whose  interests  may  be  affected 
thereby  such  infonuation  as  will  enable  them 
to  be  heard.  Hence  it  has  been  the  practice  In 
such  cases  to  state  at  least  the  termini  of  the 
piapaaeA  way  with  reascwable  and  ^proximate 
deflntteness. 

Thtis,  in  Sumner  y,  Comr».  87  He.  119,  Shep- 
ley,  C.  J.,  said:  "The  petition  should  state  the 
places  where  the  way  ia  desired  to  commence 
and  terminate,  and  its  general  course  between 
them,  that  all  interestea  in  them  may  be  ena- 
bled to  judge  how  far  such  a  way  would  be 
useful,  and  to  what  extent  their  Interests  might 
be  affected."  So  in  Rowland  t.  Comre.  49  Me. 
148,  Cut^g,  J.,  said  that  tl»petition  "must 
state  its  termini  and  route."  We  fail  tounder- 
stand  how  any  description  which  does  not  con- 
tain these  elements  with  substantial  deflnileness 
can  be  called  "  Describing  a  way"  within  Uie 
inteotiOD  of  the  Legislature. 

It  is  said  that  the  Urmini  and  mute  are  set 
out  in  the  petition.  The  way  asked  for  is 
"From  New  Sweden  to  Fort  Kent  by  the  most 
direct  and  feasible  route,  commencing  in  New 
Sweden,  at  the  terminus  of  the  county  road." 
If  there  is  but  one  county  road  in  New  Sweden 
nod  but  one  terminus  thereof  in  that  town,  then 
the  starting  point  may  be  sufficiently  definite. 
Bat  the  petition  then  continues:  "and  running 
through  seven  townships  specifically  named, 
"imd  passing  between  Cross  Lake  and  Hud 
Lake.  Now,  assuming  that  the  northern  ter- 
minus intend^  was  "to  Fort  Kent"  as  the  peti- 
tion first  asserts  and  not  "through  Fort  Kent" 
as  it  subsequently  declares,  then  the  terminus  is 
at  best  left  very  indefinite.  No  one  can  tell 
within  ten  miles  tiie  place  where  "  the  moat  di- 
rect and  feasible  route  to  Fort  Kent"  would  ter- 
minate, nor  how  long  the  route  would  be.  And 
it  seems  that  no  direct  and  feasible  route  could 
be  found  by  running  between  the  lakes  named, 
and  throum  all  the  townships  named,  for  the 
way  as  laid  down  does  not  touch  Frenchville. 
It  IS  evident  that  no  owner  of  lands  in  any  of 
the  townships  could  learn  from  this  petition 
whether  not  his  lands  would  be  taken  or  his 
Interesta  affected.  Such  a  description  is  alto- 
getbtf  too  vague  and  indefinite  to  answer  the 
leqniTeiiient  6t  the  statute  on  which  the  pro- 
eeeding  la  attempted  to  be  based. 

Moreover,  this  conclusion  is  sustained  by 
PenUm^Y.  Omm.  12  Cush.  861,  wherein  the 
court  quashed  the  laying  out  of  a  highway  on  a 
petition  which  deacribed  one  tenniniu  as  "to 
the  BoBton  and  Plymouth  road  in  Pembroke  " 
when  the  road  alluded  to  extended  a  distance 
of  four  miles  in  Pembroke. 

We  do  not  mean  to  be  understood  as  holding 
that  the  petition  for  every  short  piece  ot  new 
road  must  necessarily  contain  a  statement  of  Its 
termini,  in  toUdem  verHa,  for  they  may  be  so 
otherwise  described,  as  by  tlieir  connections 
with  roads  already  made,  that  they  cannot  foil 
to  be  understood  bv  interested  persons  owning 
land  and  residing  along  their  routes.  Raymond 
V.  Oomra.  68  Me.  112.  But  in  ways  of  this  char- 


aeter  and  dimensions  such  vagueness  as  is  dis- 
closed in  the  petition  cannot  be  upheld. 
Writ  granted. 

Peters,  Ch.  J.,  DMfortb,  Emery.  Fos- 
ter and  Hftshell,  JJ.,  concurred. 


Richard  &AMOR  et  at. 
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BAR  HARBOR  WATER  CO. 


1.  Interests  In  water  as  well  as  In  land 
may  be  taken  hy  the  sovereign  power 
of  the  Kovernment  in  the  exercise  of 
the  rigat  of  eminent  domain  fi»r  por- 
poeee  of  public  utility. 

2.  l>o  oonstitute  a  lenl  taking  of  private 
property  by  the  right  of  eminent  domain 
it  must  be  evidenced  by  somewritlnjg* 
describing  the  eetate  so  taken  by  defi- 
nite bonndaries*  quantity  or  measure. 

8.  When  private  property  has  been  legally 
taken  by  the  right  of  ranlneut  domain, 
the  owner  thereof  ean  reeorer  his 
damagee  only  in  the  mMmer  provided 
by  the  statute  authoriziiig  the  taking. 
But,  if  there  was  not  a  leKal  takings 
the  owner  may  maintain  an  action  on 
tlie  ease  fbr  his  damages. 

(Huicook — Decided  FAruaryS,  U8B.) 

ON  report  of  verdict. 
The  case  is  stated  in  the  opinion. 
Mr.  Jasper  Hntchinffs*  for  plaintiff:  ' 
The  court  in  Lancaster  vTsmn^  Co.  63  Me. 
372,  in  spelling  of  the  taking  of  land  in  the 
exerdse  of  the  right  of  eminent  domain,  said 
that  there  might  a  using  without^  taking  or 
a  taking  without  a  using;  that  a  taking  in  ex- 
ercise of  this  right  must  be  evidenced  by  some 
writing  descrit&g  the  real  estato  taken  by  defi- 
nite ud  spedflc  boundaries;  that  a  vote  that 
the  directors  be  authorized  tobulld  Brown's  Is- 
land boom  this  season  followed  by  a  building 
of  it,  was  no  statutory  taking. 

The  case  of  Rid^  v.  Bar  Harbor  Water  Co. 
7S  Me.  91,  does  not  militattfagainst  our  conten- 
tion. There  a  new  plan  had  been  filed  and 
new  notice  given,  1881,  defining  by  metes  and 
bounds  the  land  taken. 
Meters.  Wlswell  ft  Kin^,  for  defendant: 
As  the  common-law  action  Is  founded  on  a 
wrong  done  by  the  defendant  and  the  process  it- 
self presupposes  a  tort,  where  the  Le^slature 
has  authorized  the  Act  itself  complamed  of, 
we  cannot  conceive  that  the  action  remains. 
StoweU  V.  Flagg,  11  Mass.  864. 

If  the  common-law  remedy  rcanalns,  the  de- 
fendant, instead  of  having  the  damage  deter- 
mined mice  for  all  in  the  method  provided  by 
statute,  unless  the  capacity  (rf  the  works  were 
increased,  would  be  subject  to  a  new  and  sep- 
arate action  for  every  day's  and  hour's  diver- 
sion. See  also,  Stestru  v.  Prom.  Middlesex  Cn- 
nal,  13  Mass.  468,  where  Ch.  J.  Parker  says  : 
"Where  the  Legislature  authorized  an  act,  the 
necessary  and  natural  consequences  of  which  in 
damage  to  the  property  of  another  he  who  does 
the  act  cannot  be  complained  of  as  a  trespasser 
or  wrongdoer."  Stotodl  v.  Flagg,si^a.  To 
the  same  effect,  see.  Heard  v.  Pnws.  Middtesex 
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Oanai,  S  Met.  81;  StuBmry  Meadtnet  v.  Same, 
38  Pick.  86. 

In  Spring  v.  RtuseU,  7  Me.  27S,  which  was  an 
action  for  diverting  the  water  from  the  Saco 
River  by  a  canal  company,  acting  under  a  char- 
ter wliich  authorized  a  diversion  and  provided  a 
remedy,  the  court  held  that  all  other  remedies 
are  by  implication  excluded. 

The  case  of  JUUif  v.  LomR.'  117  Mass.  76,  is 
very  similar  to  the  present  case.  In  that  case 
the  Act  which  granted  to  the  City  of  Lowell 
certain  powers  for  the  purpose  of  supplying 
Uie  dty  with  water,  provided  a  remedy  for  all 
persons  damaged  in  their  property  by  any  acta 
done  in  carrying  out  the  purpose.  The  court 
in  an  opinion  oy  Oray,  Ck.  J.,  held  that  the 
remedy  provided  by  statute  excluded  any  other 
remedv.  " 

In  the  case  of  Ipmieh  Mills  v.  Ch.  Oemrt.  108 
Mass.  868,  the  City  of  Salem  was  authorized  by 
an  Act  of  the  Legislature  to  take  the  waters  of  a 
pond  for  the  purpose  of  supplying  that  city  and 
other  places  with  water,  and  limited  the  time 
within  which  any  person  whose  water  rights 
were  affected  might  apply  to  the  county  com- 
missioners for  an  assessment  of  damages.  The 
court  held  that  the  limitation  applied,  because 
when  the  water  was  first  taken  the  city  would 
be  liable  for  future  and  prospective  as  well  as 
Immediate  damages. 

In  a  number  of  recent  cases  in  Massachusetts, 
the  same  doctrine  is  upheld  as  applied  to  ac- 
tions for  the  diversion ;  that  is,  that  an  action  of 
twt  cannot  be  maintained  if  the  defendants 
have  complied  with  the  requirementti  of  the 
Act  of  incorporation,  it,  of  course,  being  other- 
wise wiiere  there  has  been  no  such  compliance. 
Wammt  Power  Co.  v.  Allen,  120  Mass.  a'ia  ; 
Perkint  w.  The  Lawrence,  186  Mass.  805. 
See  also,  Hull  v.  WetiJUid,  188  Mass.  488. 

As  to  the  qtiantity  to  be  taken,  the  Company 
had  Vae  right  to  take,  all  the  water  that  ft 
mi^t  then  or  in  the  future  need  in  carrying 
out  its  purposes,  and  the  amoimt  that  might  '\x 
necessary  either  then  or  thereafter  was  for  the 
proper  tribunal  to  determine  upon  application 
made.  Ipnoich  Mills  v.  Oo.  Gmrs.  supra;  Bat- 
ley  V.  Woburn,  101  Mass.  416. 

According  to  the  rule  fully  established  by 
the  later  deraslons  In  Massachusetts,  the  plaint- 
iff would  be  entitled  to  recover  compensation, 
both  future  and  prospective  as  well  as  interme- 
diate, having  in  view  the  amount  of  water  that 
so  far  as  could  be  judged  would  ever  be  needed. 
Ipsteieh  Mills  t.  Off  Gomrt.  mpra;  Bailey  v.  Wo- 
burn, supra. 


Foster.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  Corporation,  by  special  Act  of 
the  Legislature  approved  February  10,  1874, 
chap.  ^9,  was  authorized  to  take,  detun  and 
use  the  water  of  £aAle  Lake  and  Duck  Brook, 
or  either  of  them,  K>r  the  purpose  of  convey- 
ingto,  and  sup^Jytng the  vfllage  luid  vicinity 
of  Sar  Harbor  with  pure  water;  and  to  erect 
and  nu^ntain  dams  and  reservoirs,  and  lay  and 
maintain  pipes  and  aqueducts  necessary  for 
the  proper  accumulating,  conducting,  discharge 
ing,  distributing  and  disposing  of  water,  and 
forming  proper  reservoirs  thereof.  By  this 
Act  the  Corporation  is  held  liable  to  pa  -  all 


damages  that  m&j  be  sustained  by  any  persons, 
by  the  taking  of  any  land  or  other  propertr, 
or  by  flowage,  or  by  excavating  throng  any 
land  for  the  purpose  of  laying  down  pipes  ana 
aqueducts,  building  dams  and  reservous,  and 
also  damages  for  any  other  injuries  resultiDg 
from  said  acts. 

It  is  also  provided,  that  in  case  damage  is  sns- 
tained  and  the  amount  to  be  paid  cannot  be 
mutually  agreed  upon,  then  the  party  suffering 
such  damage  may  cause  the  same  to  be  taeat- 
tained  in  the  same  manner  and  nndet  tba  tune 
conditions,  reatrictions  and  limitaciotia  as  are 
provided  in  the  case  of  damages  the  laying 
out  of  highways. 

By§  6,  "Said  Corporation  shall  canae  surveys 
to  be  made  for  the  purpose  of  locating  tbeir 
dams,  reservoirs  and  pipes  and  otha-  fixtures, 
and  cause  accurate  plans  of  such  location  to  be 
filed  in  the  office  of  the  town  clerk  of  said 
Eden,  and  notice  of  such  location  shall  be  given 
to  all  persons  affected  thereby,  by  pubUcati(»i 
in  some  public  Qew8a(>er  in  said  county  ;  and 
no  entry  shall  be  made  upon  any  lands,  excefrt 
to  make  surveys,  until  the  ex{riration  of  lea 
da3^  from  the  said  filing  and  publication. " 

The  plaintiffs  were  the  occupants  of  a  saw- 
mill upon  Duck  Brook,  and  this  action  on  the 
case  is  brought  by  them  to  recover  damages  for 
the  diversion  of  the  water  from  said  stream 
from  March  1, 1876,  to  March  1, 1889.  Thede- 
fendants  admit  that  during  the  time  named  they 
have  diverted  the  water  by  taking  it  above  tlie 

El^ntiff's  mill,  so  that  the  water  thus  divoted 
as  not  been  allowed  to  flow  down  the  atream 
to  it;  but  they  claim  that  such  diversion  has 
been  in  accordance  with  the  provisions  of  an 
Act  of  the  Legislature  authorizing  them  thus 
to  divert  the  water,  and  that  by  that  Act  s 
method  is  provided  by  which  afi  persons  io- 
jured  can  recover  damages  as  therein  ipecialfy 
set  forth,  and  that,  therefore,  the  plaintiffs  csn- 
not  maintain  this  action. 

A  special  verdict  of  the  Jury  has  settled  the 
amount  of  damages  which  the  plajntlflb  are  en- 
titled to  recover,  provided  this  action  is  main- 
tainable. 

There  can  be  no  question  but  that  the  Act 
granting  the  rij<ht  to  the  defendants  to  take, 
detain  and  use  the  water  from  the  aoorees  and 
for  the  purposes  therdn  spedfled  Is  oonrtini- 
tiooal.  The  decisions  are  numerous  thaturi- 
vate  property  may  be  taken  by  the  sovereign 
power  of  the  government  in  the  exercise  of  the 
right  of  eminent  domain  for  purposes  of  puUic 
uulity.  That  this  may  be  done  when  tne  ob- 
ject is  to  supply  a  village  or  community  with 
pure  water,  ana  though  the  agency  by  whidi 
It  is  done  may  be  a  private  corporsocai  tboeby 
deriving  profit  and  advantage  to  itsdf.  Is  not 
denied.  In  such  case  the  interests  of  the  pub- 
lic from  considemtions  affecting  the  health  and 
comfort  of  densely  populated  communitiea,  re- 
quire that  private  proper^  may  be  thus  appro- 

griafed  for  uses  which  are  deemed  public.  It 
I  thus  that  the  rl^t  of  property  of  private  in- 
dividuals, whether  ft  be  in  lands,  or  the  usu- 
fructuary interest  in  towia^  water,  is  wMde  to 
subserve  the  public  exigencies,'  and  for  which, 
under  the  Constitution,  "just  compenaatioo"  is 
guarantied  and  must  be  made.  *'It  is  true  the 
mjury  in  the  one  case  is  to  the  land,  and  In  the 
other  to  the  water;  but  tl^^:^^^^^  differ- 
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enoe  In  the  result  Interests  in  water,  as  well 
as  in  land,  may  be  taken  under  this  Act;  and 
both  areequallythe  subjects  of  compensation." 
Derutow  v.  Ifete  Haven  d  NotiAampton  Co.  16 
Conn.  108;  St.  Selena  Water  Co.  v.  Fbriei,  «8 
Cal.  183;  8.  C.  46  Am.  Rep.  669. 

Neither  can  water  be  diverted  from  a  private 
stream  under  authority  granted  by.  the  Ijegisla- 
ture  in  the  exercise  of  the  rif^t  m  eminent  do- 
main, for  the  purpose  of  supplying  a  town  or 
village  with  pure  water  without  making  com- 
pensation  to  the  riparian  proprietors  whose 
rights  are  thereby  injuriously  affected.  Bailey 
T.  Wolmrn,  126  Mass.  416;  Lund  v.  New  Bed- 
ford, 131  Mass.  386;  Wament  Power  Co.  v,  Al- 
fen.  ISO  Mass.  864. 

Nor  can  individual  property  be  taken  or  in- 
dividual ri^ts  impaired,  for  the  beneflt  of  the 
public,  wiuiont  such  compensation.  Canal 
Vomrt.  V.  flwpfc,  5  Wend.  428,  456. 

While  not  denying  the  plaintiffs'  right  to 
just  compensation  for  any  damage  they  mav 
have  sustained  to  their  property,  the  defend- 
ants deny  their  right  of  recovery  therefor  in 
this  acUon,  claiming  that  their  only  remedy  is 
that  specified  In  the  private  statute  herein  be- 
fore named. 

Undoubtedly  this  would  be  true  if  the  acts 
of  the  defendants  constituted  a  legal  taking  of 
the  water  from  Duck  Brook.  The  case  would 
fall  within  the  well  establisbed  rule  that  where 
danuwe  is  necessarily  done  to  the  projjerty  of 
an  individual  by  being  taken  by  the  authcmty 
of  t^e  L^islature  for  public  use,  sucb  damage 
can  be  recovered  only  in  the  manner  author- 
ized by  statute.  Perry  v.  Worcester,  6  Gray, 
546;  HuU  V.  Wemneld,  188  Mass.  484;  Styringv. 
Busteil,  7  Me.  HtZ.  To  constitute  a  legal  tak- 
ing, however,  by  which  the  defendants  can  suc- 
cea^ully  justify  their  acts,  they  must  show 
that  the  r«quinmeutB  of  law  have  been  com- 
plied with.  The  party  whose  property  has 
been  appropriated  u  entitled  to  demand  a  strict 
compliance  with  all  the  statutory  provisions  for 
his  benefit  Being  in  derogation  of  the  com- 
mon-law right  which  every  citizen  has  of  pos- 
aesaittg  and  enjoying  his  property,  it  is  to  be 
constnwd  striray.  Contnry  to  tbe  general 
rule  in  case  of  grants  from  one  penKHi  to  an- 
other, that  the  words  are  to  he  taken  most 
strongly  against  the  grantor,  in  grants  of  this 
nature  auworized  by  the  Legislature,  the  words 
are  to  be  taken  most  strong^  against  the  n-ant- 
ee.  Therefore,  if  the  defendants  have  failed 
of  bringing  themselves  within  the  requirements 
of  law,  then  their  justification  fails,  and  they 
are  Hable  for  such  dunage  as  they  may  have 
done  to  the  [daintiils  as  wrong  doers,  and  this 
action  may  properly  be  sust^ed.  Wametit 
Power  Go.  v.  Allen,  tupra. 

The  statute  authorized  the  taking,  detaining 
and  using  of  water  in  which  the  plaintiffs  had 
valualde  rights..  That  the  defendants  have 
taken  the  water  is  admitted.  Yet  it  nowhere 
appears  that  the  taking  has  ever  been  evidenced 
by  any  writing  of  any  kind,  whereby  the 
measure  of  su(£  taking"  has  been  or  can  ever 
be  made  known  to  the  plaintiffs  or  anyone 
else.  Tbere  has  been  a  taking  of  the  plaintiffs' 
property,  resulting  in  damages  to  them;  but 
xhax  has  been  no  preliminary  act  evidenced  by 
any  writing  specifying  and  defining  what  or 
bow  much  has  been  taken  or  is  to  be  taken, 
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which  b  necessaiT  for  the  just  protection  and 

proper  security  of  the  owner  of  the  property 
taken. 

In  the  case  of  J^nea^ter  v.  Kennd>ee  Log 
Drit).  Co.  62  Me.  272,  the  statute  there  referred 
to  authorized  the  taking  and  using  of  shores, 
flats,  etc.,  but  contained  no  express  require- 
ment that  the  property  taken  aoould  be  evi- 
denced by  any  writing  whatever,  and  the  court 
say:  "The  taking  of  real  estate  is  by  attach- 
ment, or  levy,  or  by  virtue  of  some  statutory 
proceiedingB.  In  all  cases,  the  taking  is  to  be 
evidenced  by  some  writing  describing  the  real 
estate  bo  taken  by  de^nite  and  specific  bounda- 
ries. *  *  *  The  statute  contemplates  a  taking 
within  d^nite  bounds.  The  owner  of  the  land 
cannot  otiierwiae  know  whether  the  action  of 
the  defendants  is  within  or  without  the  land, 
etc. ,  taken.  If  there  are  no  ascertained  or  ascer- 
tainable limits.  Neither  can  the  committee 
proceed  to  assess  damages  upon  an  indefinite 
and  undetermined  tract  It  it  not  for  them  to 
ascertain  the  shores,  fiats,  etc.,  which  are  taken 
by  resorting  to  the  unoertaintles  of  conflicting 
testimony.  There  must  be  written  evidence  of 
the  territory  the  defendants  may  elect  to  take 
and  use."  See  also,  P.  S.  <fi  P.  R.  B.  Co.  v. 
County  Gom.r$.  66  Me.  298. 

Tbere  is  no  reason  why  the  same  require- 
ments should  not  apply  equally  to  the  taking 
of  water  from  a  stream  in  which  the  plaintim 
have  valui^  riparian  rights,  as  to  the  taking 
of  land.  Both  are  eqi^ly  the  subjects  of 
property  and  of  compensation.  Ex  parte  Jen- 
nings, 6  Cow.  626.  By  the  statutes  of  this 
State  the  word  land  includes  all  tenements  and 
hereditaments  connected  therewith,  and  all 
interests  therein.  The  riparian  proprietor  may 
insist  that  his  right  to  the  use  of  water  flowing 
in  a  natural  stream  shall  be  regarded  and  pro- 
tected as  iffoperty.  NtMaU  v.l^vustoeU,  L.  R. 
2  Ezch.  e. 

Such  right  Is  not  a  mere  easement  or  appur- 
tenance, but  is  inseparably  annexed  to  the  soO 
itself.  JHekineon  v.  Grand  J.  Cand  Co.,  7 
Eich.  299;  Cary  v.  BanieU,  8  Met  460.  And 
the  damage  for  the  taking  of  such  right  may 
be  greater  or  leas  acocwdlng  to  the  cntantlty  of 
water  direrted,  as  the  damage  may  be  grater 
or  less  when  measured  by  the  quantity  of  land 
taken.  If  It  be  necessary,  therefore,  that  the 
taking  of  land  thus  appropriated  to  pul^ic  use 
be  endenced  by  some  writing  defining  it  by 
definite  and  specific  boundaries,  for  the  same 
reason  should  there  be  like  evidence  of  the 
measure  or  quantity'  of  water  thus  taken. 
Without  this,  no  proper  eadmate  of  damages, 
could  be  made.  Without  this,  no  proper  pro- 
tection would  be  afforded  to  the  parties  with- 
out  resorting  to  the  "uncertainties  of  conflict- 
ing testimony." 

The  necessity  as  well  as  the  propriety  of  this 
principle  will  be  readily  perceived  when  ap- 
plied to  the  case  at  bar.  Here  the  defendants 
are  authorized  to  take  only  so  much  water  as 
may  be  required  for  the  purposes  named  In  the 
Act  This  includes  not  only  what  may  be 
necessary  for  the  present  wants  of  the  inhabit- 
ants, but  for  their  future  or  prospective  wants. 
But  one  compensation  is  contemplated  by  the 
provisions  of  the  Act,  like  that  imorded  m  the 
case  of  the  laying  out  of  the  highways.  Such 
oompensi^n  would  Include  not  amy  Ii 
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mediate  damages  caused  by  the  takJog,  bat  fut- 
ure and  prospective  damages  as  well.  Uaitejf 
T.  Waburn,  126  Mass.  400;  Ipmtieh  mOt  v.  Oo. 
Comrt.  108  Mass.  865. 

The  whole  of  the  water  in  the  stream  has 
ndt  been  taken  or  diverted.  It  may  well  be 
understood  that  cmly  so  much  has  beem  ap- 
propriated as  the  present  wants  of  the  Inhabn- 
ant6,reijuire.  Whether  this  quantity  is  to  be 
the  measure,  or  whether  it  may  be  doubled,  or 
an  appropriation  of  all  the  water  in  the  stream 
may  yet  be  made,  there  is  no  writing  of  any 
kind  to  detennine.  Nor  does  the  plan  or  no- 
tice of  April  14, 1874,  in  the  least  afford  any 
evidence  uixm  the  question.  The  notice  and 
plan  in  this  case  are  entirely  different  from 
those  referred  to  in  the  case  of  JitcsAe  v.  Bar 
Barb<yr  Water  Go.  75  Maine.  M.  97.  By  §  6 
of  the  Act  the  defendants  were  required  to 
cause  surveys  to  be  made  for  the  purpose  of  lo- 
cating their  dams,  reservoirs,  pipes  and  other 
fixtures,  and  cause  accurate  pluis  of  such  loca- 
tfon  to  be  filed  In  the  <Ace  of  ttie  town  dark, 
and  notice  of  such  location  to  be  i^ven  to  all 
persons  affected  thereby.  If  the  plaintiffs 
were  to  be  considered  as  embraced  among 
those  affected  by  the  location  of  the  defendants' 
dams,  reservoirs,  pipes  or  other  fixtures,  nei- 
ther the  plan  nor  the  notice,  in  this  case,  could 
be  consioered  as  sufficiently  accurate  to  de- 
termine the  rights  of  the  defendants  in  the 
water  <A  a  stream  wherein  tiie  plalntlife  had 
Important  and  valuable  interests,  nor  to  meas- 
ure the  quantity  of  water  to  be  taken.  Further- 
more, the  evidence  shows  that  in  1880,  six 
years  after  the  defendants  began  to  divert  the 
water  from  the  stream,  changes  were  made  in 
the  flume,  the  length  between  where  the  water 
was  taken  and  toe  receiving  reservoir  being 
shortened  nearly  one  half,  and  the  main  pipe, 
eztmdiDg  from  the  reservoir  to  tiie  village,  en- 
larged from  four  inches  to  one  of  ten  inSies  hi 
diameter. 

Not  onlv,  therefore,  is  the  evidence,  so  far 
as  the  plaintiffs'  rights  are  concerned,  too  un- 
certain, but  the  use  of  the  grant  too  fluctuating, 
to  afford  a  legal  iustificadon  to  the  defendants; 
and  the  oonchtdon  of  the  court  is  that  this 
action  may  be  maintained. 

Judgment  on  the  terdict. 

Peters,  Ch.  J.,  Dajiforth*  Virgin  and 
Haikall,  JJ,,  concurred. 


Ransom  ABBOTT  ei  ai. 

V. 

James  M.  TREAT. 

1 .  A  w»rr»ntr  deed  of  a  parcel  of  land  de- 
scribed one  boundary  thus:  "To  astake 
and  stones  on  the  shore  of  Penob- 
scot Bay;  thenoe  southwesterly  by  said 
shore  to  the  extremity  of  Squaw  Point." 
A  third  party  owned  the  *T>*l"g  priv- 
ilege, by  a  prior  deed,  on  the  premises 
conveyed,  and  he  brought  an  action  of 
trespass  against  the  grantee  and  re- 
covered ju^ment,  but  damages  had 
not  been  assessed  nor  ezeoution  issued. 
The  nantbe  repreemted  to  the  grantor 
that  ne  was  liable  apon  the  covenontB 


of  his  deeds  to  pay  whatemr  damages 
and  costs  mig^t  be  reooveredin  the  tres- 
pass salt,  and  therenpon  tlie  graater 
exeented  a  bond  to  the  nantee  for  the 
payment  of  the  same.  Held,  that  tlw 
representations  were  not  such  as 
wonld  wajrraat  a  eonrt  of  eqnitj  to 
cancel  the  bond. 
3.  A  representation  of  what  the  law  will 
permit  or  require  to  be  done  does  not 
ordinarily  amount  to  such  a  frand  as 
a  court  of  equity  will  take  oogfuxaaee 
of.  It  is  regarded  rather  as  an  enrss 
sion  of  an  itirlnlira  thnn  thti  snmrrrrn  "* 
a  fact. 

(Decided  Vebruacr  I;  1ML> 

BILL  In  equity  by  grantor,  to  caned  a  bond 
made  to  pay  damages  and  costs  wbidt 
ought  be  recovered  against  grantee,  in  a  suit  for 
tmjDass  on  the  land  granted  under  a  wananty 

The  facts  are  sufficiently  stated   in  the 

opinion. 

.  Mr.  JToseph  Williamson,  for  pbintiff : 

Whatever  pretense  the  defendant  had  for 
claiming  that  Abbott  was  liable  for  the  cove- 
nants of  warranty  contrived  in  his  deed,  aroae 
entirely  from  the  result  of  an  action  of  trespsn 
in  which  one  Mathews  was  the  plaintiff,  and 
which  had  been  dedded  agsiust'the  defendant. 

The  opinion  in  tiiat  case  expressly  states 
"  that  from  the  testimony  as  reported,  we  find 
no  ground  for  ordering  more  than  nominal 
damages."   McUthem  v.  Threat,  75  Me.  594. 

On  the  date  last  named,  therefore.  Treat  could 
not  have  maintained  an  action  against  Abbott, 
because,  when  a  party  is  entitlM  to  damases 
for  breach  of  warranty,  be  cannot  sue  nil 
grantor  until  be  is  first  damnified.  WJmter  v. 
Sohicr,  8  Cnsh.  234. 

This  principle  recognized  in  numerous  de- 
cisions nt>m  Ekneraon  Y.Propr$.qfland  in  Miiut, 
1  Mass.  464,  down  to  Montgomery  v.  Rtod,  80 
Me.  516,  has  been  more  particularly  applied  in 
questions  of  eviction,  but  there  is  no  reasoo 
why  it  should  not  have  an  analogy  where  s 
grantee  Is  sued  in  trenMss. 

The  essence  of  MathewB*  action  against  him 
was  an  invasion  of  the  right  of  the  former  ft> 
take  fish.  It  may  be  presumed  that  fish  are 
never  taken  above  high  water  mark.  Abbott's 
deed  bounds  the  land  conveyed  to  the  defend- 
ant "by  the  shore."  That  "the  shore"  of 
waters  where  the  tide  ebbs  and  fiows,  meani 
the  ground  betweoi  high  and  low  watwmufc, 
and  that  the  vrord  "  by,"  when  used  In  bound- 
ing land,  is  a  word  of  exclusion,  has  been  tong 
settled.  Storer  v.  Freeman,  6  Mass.  486:  N&m 
V.  ftifcA,  13  Gray,  354;  Niekerwn  v.  Orav^ori, 
16  Me.  346;  MorOgomeryv.  Jteed,  69  He.  510. 

His  right  to  su<^  an  st^n.lias  never  been 
recognized  without  notice,  nntU  after  jQd£ 
ment  on  evictitm.  Awtsmi  t.  CTitsiMiss,  M 
Me.  557. 

Any  act  falsely  inteifded  to  induces  party  to 
believe  in  the  existence  of  some  other  matBisl 
fact,  and  having  the  effect  of  producing  sudi 
belief  in  bis  injury,  is  a  fraud.  Tramtif  v. 
Rieard,  180  Mass.  359. 

Here  no  toss  has  been  sustained,  which  mu« 
fall  on  one  of  two  lnnooenH>ersoii8,as  in  Amm  « 
Digitized  by  kjOOQ IC 


1881 


Abbott  t.  Tbk^t. 


MS 


r.  Bmotr,  3  PldE.184,  and  as  the  boDdhastwt 
pawed  into  the  hands  of  s  bona  fiSe  holder,  the 
oefaidantB  are  iu>t  estopped  from  aettins 
up  their  own  want  of  caution,  if  such  u 
mar  he  tetmed,  as  in  £«Umv  t.  O^rMr,  6S  Me. 
99. 

The  weight  of  modem  authority  supports  the 
iorisdiction  in  equity  of  suits  for  the  cancel- 
tttion  of  written  instramenta  obtained  by 
ftaod.  It  is  ezodsed  for  the  purpose  of  af- 
fording relief  against  Invalid  executory  con- 
tracts ID  the  poesessitm  of  another,  wtiere  the 
invaiidity  ia  not  apparent  on  the  instrument  it- 
self, uid  where  the  defense  maf  be  nullified  by 
unintentional  delay  to  sue  untd  the  evidence 
to^ip^rt  of  it  is  lost   FvSfBF  r.  Bnreival,  120 

The  case  of  Com.  Mut.  Int.  Co.  v.  MeLoon, 
14  Alien,  851,  is  In  pobit.  A  bill  in  equity  was 
brought  by  the  plaindfl's  praying  that  apolicT 
of  insurance  which  had  been  obtained  from  it 
^  fraud  might  be  delivered  up  to  be  canceled, 
llie  bill  was  sustained,  the  court  saying  that 
theanthoritiee  are  abundant  in  its  favor. 

8o,  in  MarUn  v.  Gnms,  6  Alien,  dOl.wheie 
protection  from  a  deed,  aU«ied  to  have  been 
obtained  by  frand,  was  sought  the  court  says  : 
"  Whenever  a  deed  or  otbw  instrument  enats 
which  may  be  vezationsly  or  injuriously  used 
against  a  party  after  the  evidence  to  Impeach 
or  iovalidate  it  Is  lost,  *  *  *  a  court  of 
equity  will  affonl  relief  by  directing  the  instru- 
ment to  be  delivered  np  and  canceled,  at 
making  any  other  decree  which  Justice  and 
the  ri^ta  of  the  parties  may  require."  ' 

The  bond  which  the  plaintiffs  gaveisnegoti- 
idrfe  according  to  the  testimony  of  James  D. 
HatUiews;  the  defendant  has  already  attempted 
to  sell  it.  Against  further  risk  of  this  kind  tiie 
plalntiffe  are  entitled  to  be  protected.  Httimum 
V.  WhUmim,m  Uaaa.  411. 

Mmrt.  Inionspaon  A  Dnaton,  for  de- 
fendant : 

The  warranty  deed  from  Ransom  Abbott  to 
James  M.  Treat,  dated  February  38,  1868,  ex- 
tends to  low  water  mark  on  the  shore  of  Pen- 
obscot Bay.  Pike  v.  Munroe,  86  Me.  809;  Col- 
onial Ordinance  of  1641,  chap.  68,  of  Colony 
Laws;  Brtkine  v.  Mouiton,  66  Me.  276. 

At  the  time  the  wuranty  deed  was  given  by 
Abbott  to  Treat,  one  James  D.  Matthews  had  a 
valid,  subsisting  title  to  the  right  of  taking  eal- 
mon,  abad  ana  alewlves  on  the  southwardly 
side  of  said  premises,  a  distance  of  230  rods  on 
Penobscot  Bay,  as  appears  by  Treat's  answer, 
"  together  with  all  the  privilmcs  neeeeeuy  for 
^nui^^  said  flahevy."  Mttbtm  v.  7na(, 

Moaiey  as  costs,  and  expKues  neces- 
iailly  inciumd,  including  counsel  fees,  and  a 
reasonable  cnupensatlon  for  his<  trouble  and 
interest  for  all  sums  paid  out.  whether  In  de- 
fending or  prosecuting  a  suit  for  the  protection 
of  his  ri^t.  may  be  reooTcred  by  the  cove- 
nantee as  part  of  his  damages.  Hayna  v.  Ste- 
««M,  11  N.H.  88;  SwNfMrv.limunj^SlfaaB. 
22S;  Swm  V.  PcOride,  IS  Me.  »;  King^wy  v. 
AntfA,  18  N.  H.  110;  French  v.  Parith,  14  N. 
a  496;  WHUon  v.  WiUmm.  25  N.  H.  239; 
niwn  V.  Ta^.  18  N.  H;  330;  Ghnningt  v. 
Ii<rrUm,  85  Me.  SOB;  Hardy  v.  Nelam,  27  Me. 
025;  BitkaH  v.  Snvd^,  9  Wend.  438;  Bawle. 
Cov.  98,  ef  teq,,'  WiUiammm  v.  WHUamum,  71 

ME. 


He.  44S ;  Thaptfr  v.  Clemenee.  28  PidE.  400  : 
Sedg.  Dam.  178. 

Id  an  action  for  a  breach  of  a  covenant  against 
incumbrances,  the  plaintiff  may  recover  in 
damages  the  amount  of  money  falny  and  justly 
paid  by  bim  to  remove  an  incumbrance,  al- 
though it  was  not  paid  until  after  the  action 
had  been  commenced.  Avofts  v.  Moods,  30 
Pick.  474;  Edly  v.  Low,  18  He.  844. 

Money  paid  under  a  mistake  of  law.  with  a 
full  knowledge  of  the  facts,  cannot  be  recovered 
back.  Livtrmore  v.  Peru,  65  Me.  469;  Norrit 
V.  Bletlun,  19  Me.  848;  Norton  v.  Mardm,  15 
Me.  46. 

A  party  voluntarily  paying,  to  avoid  or  dose 
a  suit  tiireatened  or  commenced,  whatever  may 
be  his  legal  liability,  must  abide  by  the  adjust- 
ment he  has  made.  Gbate  v.  Ihoinal,  7  Me.  188. 

In  NorritY.  Blethen,  mpra,  the  plaintiff  to 
avoid  a  suit,  paid  his  money  to  the  attorneys  of 
the  defendant,  to  settle  a  claim  for  which  he 
was  not  k^e^y  liable,  and  the  court  held  that 
he  could  not  recover  n  boi^ 

Foster,  «/!,  delivered  the  o^nion  of  the 
court: 

It  is  imnecessary  in  this  caseto  condderlaw. 
for  equity  extends  its  jurisdlctifm  for  the  can- 
celladoD  of  written  instruments  obtuned  by 
fraud.  From  a  very  careful  examination  of  the 
evidence  we  are  satisfied  that  there  was  no  such 
fraud  as  would  justify  tiie  intorventfon  of  a 
court  of  equity,  and  for  that  reason  the 
bill  cannot  be  sustained.  Devested  of  all 
legal  verbiage,  the  IhU  alleges  thiM  the  de- 
fendant falsely  and  knowinglv  represented  to 
the  plaintiff  that  he,  the  plamtlff,  was  liable 
upon  his  covenants  in  a  certain  deed,  given  by 
the  plaintiff  to  the  defendant,  to  pay  whatever 
judgment  and  costs  one  James  D.  Matthews  had 
recovered  or  might  recover  in  an  action  of  ttea- 
pass  against  this  defendant 

The  prime  cause  of  these  representations, 
without  going  into  unnecessary  detail,  msthis: 
the  plaintiff  had  conveyed  by  warranty  deed 
to  the  defendant  a  parosl  of  land  bordering 
upon  Penobscot  Bay,  the  southerly  boundary 
oi  which,  as  stated  in  the  deed,  was  "To  a  stake 
and  stones  on  the  shore  of  Penobscot  Bay; 
thence  southwesterly  by  said  shore  to  the  ex- 
tremity of  Squaw  Point,  so  called,"  etc.  James 
D.  Matthews,  as  it  appears,  had  a  right  of  fish- 
ery, by  prior  deed,  in  the  waters  on  that  aide  of 
the  defendant's  land,  with  all  the  privileges 
necessary  for  carrving  on  the  same,  and  whtcb 
was  not  mentioned  in  the  deed  from  the  pUnt- 
Iff  to  the  deffflidant. 

An  action  of  treqiass  had  been  brought  1^ 
said  Matthews  against  the  defendant,  and  judg 
ment  recovered;  but  damages  had  not  been  as- 
seesed  or  execution  Issued  at  the  time  of  tiie 
alleged  representations.  The  defendant  then 
daimed,  and  as  appears  from  the  answer  to  this 
bill,  as  well  as  bv  the  evidence  in  this  case,  now 
claims,  that  bis  deed  from  the  plahitifl  covered 
the  shore  or  flats  in  front  of  hu  mainland;  and 
Uiat  at  tiie  tbne  of  the  conveyance  to  hhn  the 
premises  were  incumbered  with  the  right  of  fish  - 
ery,  as  before  stated.  The  plaintiff,  on  the  oUaer 
huid,  now  claims  that  bis  deed  only  extended  to 
the  shore  and  did  not  embrace  within  its 
boundaries  that  portion  claimed  by  tiie  defend- 
ant between  hi|^  and  low  water  marie: 
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While  it  may  be  admitted  that  the  qnesticm 
DOW  before  this  court  Is  not  where,  on  the  math 
or  in  front  of  this  land,  the  true  boundary  line 
is,  yet  in  <Hie  sense  it  has  a  legitimate  as  well  as 
important  bearing  on  the  questioa  at  issue  in 
throwing  some  light  upon  the  character  of  the 
allied  rq)re8ent(mon&  From  the  evidence  It  Is 
Imwerible  to  determine  correctly  whether  the 
phuntiff's  deed  extends  below  high  water  mark 
or  not  The  language  is  "  to  a  stake  and 
stones  on  the  shore."  "The  shore  is  the  ground 
between  ordinary  high  and  low  water  mark, 
the  flats."  Mimtgomery  v.  Beed,  69  He.  614. 

It  may  be  narrow,  or  it  may  be  many  rods  in 
width.  8ince  the  Colonial  Ordinance  of  1641, 
now  a  part  of  the  common  law  of  this  State,  the 
shore  adjoining  tide  waters.  Dot  exceeding  one 
hundred  rods  m  width,  belongs  to  the  owner  in 
fee  of  upland  adjoining  when  iMunded  by  such 
waters;  but  It  may  be  severed  by  the  owner, 
and  he  may  sell  either  or  both;  or  he  may  by 
definite  boundaries  and  monuments  exclu^ 
the  shore  or  any  part  of  it,  in  a  conveyance  of 
the  upluid.  Whether  the  shore  or  flats,  or  any 
part  of  the  same,  pass  by  deed  of  the  upland 
adjoining  depends  of  course  npon  the  terms  of 
the  conTeyance. 

In  this  case  the  boundarv  extends  "To  a  stake 
and  stones  on  theshore  of  iPenobscot  Bay  ;thence 
southwesterly  by  said  shore  to  the  extremity  of 
Squaw  Point,  so  called."  The  evidence  does 
not  show  whether  the  stake  and  stones  were  at 
high  or  low  water  mark:  or  at  what  particular 
pomt  on  the  shore  they  were  located.  It  does 
show,  however,  that  uie  "extremity  of  Squaw 
Point"  was  between  high  and  low  water  mark. 
Hence,  as  the  shore  has  two  sides,  if  the  stake 
and  ^nes,  being  the  particular  monument 
named,  were  at  low  water  mark,  they  would 
nevertheless  be  on  the  shore  equally  as  If  they 
were  at  hi^  water  mark.  As  Fanons,  O,  J., 
has  said  in  Storer  v.  3>yeeman,  6  Mass.  488,  a 
case  many  timescited  bythecourts,  "A  bound- 
ary line  is  described  to  run  to  a  heap  of  stones  by 
the  shore  at  Elwell's  Comer.  The  shore  has  two 
8ide8,bighwatermarkandlow watermark.  El- 
weU's  Comer  is  described  as  a  known  monu- 
ment. If  it  is  at  low  water  mark,  it  Is  the 
shore,  as  well  as  if  it  was  at  high  water  marit. 
Now,  if  it  be  a  fact  that  this  comer  was  a 
l^iown  monument  at  low  water  mark,  the 
plaintifT  might  be  admitted  to  prove  it  b^  oral 
testimony.  Then  the  boundary  line,  running 
to  Blweli's  Comer,  would  cross  the  flats  to  low 
water  mark;  and  the  next  boundaiy  line  run- 
ning by  the  flats  must  run  by  the  same  skle  of 
the  flats  on  which  BlweU's  Omver  stands;  and 
thus  the  flats  would  be  included  by  the  bound- 
aries of  the  land  conveyed  by  the  second  deed." 

Applying  these  principles  to  this  case,  and 
from  all  the  evidence  before  us,  with  the  lan- 
guage of  the  deed  to  be  taken  most  strongly 
against  the  grantor,  we  are  not  satisfied  that  the 
defendant  may  not  be  correct  in  his  claim  to  the 
location  of  the  line,  as  theplalntlil  is  In  in  bis 
position  in  regard  to  it.  Whatever  the  location 
may  be  in  fact,  we  need  'not  now  determine. 
All  we  need  say  Is,  that  the  assertion  of  title  to 
the  shore  or  fiats  was  one  not  wholly  without 
foundation  on  the  part  of  the  defendant.  He 
had  asserted  title  to  them  in  the  trespass  suit, 
and  sets  it  up  in  his  answer  to  this  tnll.  The 
whole  evidence  goes  to  show  that  Uie  several 
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times  be  saw  the  plaintilf  before  the  bond  wis 
given  indemnffymg  him  acidnst  all  loss,  cost 
and  expense  on  account  of  ttie  trespass  suit,  as 
well  asat  the  time  his  agent  Small  procured  the 
bond,  the  time  when  the  alleged  false  and 
fraudulent  representations  were  made,  be  hon- 
estly beUevci  that  his  deed  from  tiie  plalntUlto 
him  included  the  shore  or  flats. 

What,  then,  in  r^iardto  the  alleged  false  sod 
fraudulent  Tepresentationa  made  by  said  SmsU? 

It  appears  that  the  plaintiff  and  defendant 
had  met  in  reference  to  this  claim  of  the  de- 
fendwit  at  least  twice  before  that,  and  after 
judgment  bad  been  rendered  against  the  de- 
fen&nt,  and  talked  over  this  nutter  in  reter- 
enoe  to  indemnity  against  the  lieqMBs  suit  Tbe 
defendant  advised  him  to  get  counsel,  and  at 
each  Interview  notified  him  he  shoidd  com- 
mence suit  upon  his  covenants  if  indemilhy  was 
not  furnished.  The  plafntiff,  had  he  desored  lo 
In  do,  tzould  have  consulted  counsel  in  reference 
to  his  liability  after  being  thus  notified.  He 
had  ample  time  and  opportunity.  After  wait- 
ing several  days,  the  di^endant  sent  his  agent 
Small  to  make  some  arrangements  that  day.  It 
is  alleged  that  the  defendant,  through  his  amit, 
falsely  and  knowingly  represented  to  the  plaint- 
iff that  be  was  liable  upon  bis  covenants  to  pa; 
whatever  judgment  and  costs  bad  been  or 
might  be  recovered  against  tbe  defendent  in  the 
suit  for  trespass. 

Admittingthiato  have  been  said,  it  wasnlha^ 
a  representirtlon  of  the  law  than  the  mfsniae- 
sentatlon  of  any  fact,  and  as  laid  down  fay  the 
authorities  would  not,  under  the  drcumstaoces 
disclosed  in  this  case,  amount  to  fraud  such  as 
a  court  of  equity  would  take  cognizance  ot 
Professor  Pomeroy  In  his  work  on  Equity  Jn- 
rispradence,  discussing  the  nature  of  fraud  and 
misrepresentations  cognizaMe  by  a  court  of 
equi^,  says:  "  A  misrepreeentatioD  of  tbe  law 
is  not  considered  as  amounting  to  fraud,  be- 
cause, as  it  is  generally  said,  all  penonsste  pre- 
sumed to  know  the  law;  and  it  might  perhaps 
be  added,  that  such  a  statement  would  nmet 
be  the  expression  of  an  opinion  than  the  assov 
tion  of  a  fact."   3  Pom.  £q.  Jur.  i  877. 

In  FUhY.  CtMUmd,  88  hL  248.  tbe  prindple 
is  expressed  in  these  wmide:  *'  A  reivesentanoB 
of  what  the  law  will  or  will  not  permit  to  be 
done  Is  one  on  which  the  party  to  whom  it  is 
made  has  no  right  to  rely;  and  If  he  does  so  it 
is  his  folly,  and  be  cannot  ask  the  law  to  re- 
lieve him  from  the  consequences.  The  truth 
or  falsehood  of  such  a  r^resentatira  can  be 
tested  by  ordinary  vigilance  and  attentioo.  It 
1b  an  o^iion  in  n^ard  to  tbe  law.  and  is  almjt 
underatood  as  such:"  To  the  same  effect  mi^ 
be  cited  the  following  authorities:  Vjpttm  v. 
JHMoewvk,  91 U.  8.  60  [bk.  88,  L.  ed.  aoSJ:  Starr 
V.  Bmnett,  5  Hill,  80S:  Lwit  v.  Jonn,  4  Barn. 
&  C,  fil3;  QraiU  v.  Grant,  56  Me.  578. 

By  this  it  should  not  be  understood  that  «s 
mean  to  say  thM  there  may  be  no  case  of  nds- 
repreeentataon  in  rcugard  to  the  Uw,  where  a 
court  of  equity  would  not  intervene.  It 
be  that  If  a  tMrty  should  intenticmally  decrivs 
another  by  misrepresenting  the  law  to  him, 
knowing  blm  to  be  Ignorant  of  It,  should  tboe- 
knowingly  take  Mvantage  of  his  ignoraaee 
for  the  purpose  of  deceiving  btra,  a  coort  <A 
equl^  would  grant  relief  on  the  ground  of 
fraud.  I 
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Bat  we  do  not  feel  UuU  this  case  falls  wftbin 
that  principle.  An  examination  of  the  eridence 
Icma  DO  aonbt  in  the  mind  that  the  defendant 
bdjered  the  plaintiff  liable  upon  his  cormanta 
for  the  amount  of  damage  and  cost  in  the 
MatiiewB  suit  Judgment  had  been  rendered 
agahiBt  him.  Costs  and  expenses  had  been  in- 
curred by  him  in  attempting  to  maintain  his 
title  to  what  uadoubtedlj  he  believed  his  deed 
induded.  And  if  his  pdaitioo  Is  correct  as  to 
the  location  of  the  line,  if  his  deed  Includes 
the  shore,  then  the  plaintiff  was  liable  on  one 
or  more  oi  the  covenants  at  the  time  the  bond 
was  given.  Bariow  v.  T^omat,  16  Pick.  68; 
BaUMder  v.  Bturgi»,  8  Cusb,  a06;  Lamb  v. 
Da^forth,  60  Me.  8^4;  Bariter  v.  amith,  1  Cent 
(N.  Y.)  768;  Adama  v.  Contner,  87  N.  Y. 

Altbougfa  it  is  alleged  in  the  bill  that  the  de- 
fendant threatened  to  commence  suit  and  at- 
tadi  the  im^wrty  of  tbe  plaintiff  if  the  bond 
was  not  executed,  it  is  not  claimed  that  these 
rrairesentations  were  not  true,  or  that  they  were 
&lae  and  fraudulent  UnquesticniaUr  such  was 
the  intention  of  the  defendant  Toe  answer 
sdmitB  it;  and  he  so  testifies. 

And  while  it  Is  inserted  in  the  bUl  In  eonnec- 
tim  with  the  alleged  fraudulent  repreaentations, 
it  is  two  edged,  and  may  be  properly  regarded 
as  strongly  corroborative  of  the  fact  that  the 
defendant  believed  the  plaintiff  liable  upon  his 
covenants  to  indemnify  him  againtt  the  judg- 
ment in  the  trespass  suit 

It  la  a  rule  applicable  alike  in  courts  of  equity 
as  well  as  in  courts  of  law,  that  fraud  is  nut  to 
be  preaomed,  but  must  be  estaUlshed  1^  {noof. 
1  Story,  £q.  ^  190.  As  the  chaige  allied  is 
fraud,  it  is  incumbent  on  the  plaint^  to  satisfy 
the  court  of  ttwt  fact;  not  merely  that  the  rep- 
reeeotations  were  made,  or  that  the  defendant 
was  imperative  in  pressing  a  claim  which  be 
believed  the  plaintiff  liable  to  pay.  In  this 
ease  the  evidence  is  not  snffident  to  support 
the  aUesation,  and  the  entry  must  be: 

BiUditmitaedioitheoiU. 

Patera,C%.  /.,Daaibrth.VircintEmei7 
and  H«»kell,  JJ.,  cmcuired. 


Slla  P.  BURRILL 

V. 

C%  of  AUGUSTA. 

A  ei^  is  not  liable  for  the  »ct  of  the  of- 
floera  of  its  fire  department^  unless 
made  so  by  express  statute,  or  unless  the 
act  oomplained  of  was  expressly  ordered 
by  the  ^ty  goTernment. 
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(Kenoebeo— Deoided  January  80,  UN.) 

N  pLafntHTs  exceptions.  Owrrvied. 

The  easels  stated  in  the  opinion. 
Mr.  H.  M.  Heath,  for  plaintiff: 
As  tending  to  support  the  count  demurred 
to,  see,  Lee  t.  Sand^HitL  40  N.  Y.  442;  HiU  r. 
Bpttm,  19S  Mass.  844;  Chrtbm  v.  JhttrOm,  136 
Mass.  8tt:  BhZw  t.  FoAvra.  186  Mass.  416. 

Mr.  WiaiBM  S,  Choata,  Ottg  SoUeitor, 
for  defendant: 
A  munidpal  cotporatlcm  Is  not  Uahle  for  the 
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negligent  acts  of  members  of  Us  flre  depart- 
ment, acting  in  the  discharge  of  theb  dntiea. 
Edggrty  T.OonMrd,  SO  N.  H.  78;  Weleh  t.  riOage 

ofRuUand,  56  Vt  328;  B.  C.  48  Am.  Rep.  762  ; 
Fi»h^'7.Bo»U>n,  104  Mass.  87;  8.  C.  6  Am.  Rep. 
106;  Hafford  v.  New  Bedford,  16  Gray,  807; 
JeteeU  v.  NeuiHatien,  88  Conn.  868;  8.  G.  »  Am. 
Rep.  883;  Wila»x  v.  Chieoffo,  107  111.,  834;  8.  C. 
47  Am.  Rep.  484;  ftlade  v.  Columbia,  10  S.  C. 
413;  8.  a  45  Am.  Rep.  786;  Wheeler  v.  (Hncin- 
nati,  10  Ohio  St  19;  8.  C.  3  Am.  Rep.  868: 
Bobinmm  v.  BtanmiUe,  87  Ind.  884;  8.  C.  44 
Am.  Rep.  770;  Sinum  v.  Atlanta,  67  Ga.  618; 
8.  G.  44  Am.  Rep.  730;  Greenwood  v.  LottimlU, 
18  Bush,  236;  A  a  36  Am.  Rep.  368;  8mith 
V.  Roeheeter.  8  Rep.  178;  (yMeara  v.  N.  F.  1 
Daly,  435;  Van  Wert  v.  Brooldpn,  88  How.  Pr. 
451;  Shear.  &  Redf.  Neg.  8d  ed.  §  138,  and 
cases  cited  in  note;  DUL  Hun.  Corp.  2d  ed.  887, 
§T74. 

Danforth,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  her  writ  subtantiatly  allwes 
that  the  officers  of  the  fire  department  of  uie 
defendant  Citv  having  occasion  to  use  a  steam 
flre  engine  belonging  to  said  City  for  a  neces- 
sary purpose,  aft«  said  use  cu«ieasly  and  na^ 
ligentiy  allowed  the  engine  to  stand  within  the 
limits  of  a  public  street  in  said  City,  and  while 
so  standing  negligently  drew  the  nres  and  per- 
mitted the  steam  to  escape  therefrom  with  a 
n«at  noise,  wherebv  the  pfaiotiff's  horse,  which 
Ae  was  rightfully  driving  upon  the  same  street 
was  brightened,  ran  away  and  the  plaintiff, 
without  any  fault  on  her  part,  was  thrown  to 
the  ground  and  injured. 

To  this  declaration  a  demurrer  was  filed, 
which  was  sustained  by  the  court  To  this  ml- 
Ing  exceptions  were  filed. 

Thus  the  sole  question  presented  is  theliabil- 
i^  of  a  municipal  corporation  for  the  negli- 
gent actsof  the  officers  of  Its  fire  deputment 
while  in  the  discharge  of  their  offldal  duties. 

The  statute  provides  that  dtles  and  towns 
may  organize  a  fire  department,  provide  fca* 
the  election  of  the  necessary  officers  and  "pra- 
scribe  their  style,  rank,  powers  and  duties," 
R.  S.  chap.  26.  The  object  and  purpose  of  this 
organization  is  public  and  not  private.  It 
Is  not  Intended  to  nor  does  it  especially  ad- 
vance the  corporate  Intoest,  or  immediate  emol- 
umoit  of  the  dty.or  town  where  it  is  estab- 
lished. Its  advantages  may  indeed  be  great, 
but  they  are  indirect  and  enjoyed  in  common 
with  the  public  The  officers,  though  chosen 
directly  by  or  under  ordinances  or  by-laws  es- 
tablished by  cities  and  towns,  are  public  offl- 
cen,  performing  public  duties,  acting  upon  their 
own  responsibflrtv,  controlled  by  fixed  prin- 
ciplee  and  establiwed  rules  as  found  in  the  laws 
ai^Ucable,  wi&  no  power  of  control  over  or  to 
mipose  anv  obligation  upon  the  corporation, 
except  so  far  as  such  authority  may  be  con/ 
ferrra  by  express  statute  or  act  of  the  corpor- 
ation. Thev  are  a  part  of  the  municipal  gov- 
ernment and  not  servants  or  agents  of  the 
munielpalitr.  Hence,  their  relatlmi  to  their  re* 
spective  cities  and  towns  differs  in  no  respect 
from  that  of  municipal  officers  genemlly. 

The  absence  of  corporate  UabiliW  for  the 
ads  of  monidpai  officers,  with  its^Umitatlons 
and  exceptims,  has  heei^so  ful|^  d 
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in  oar  own  State  and  others,  and  with  such 
untfonnity  as  to  result  that  it  is  unneces- 
sary to  go  over  the  ground  again.  Mitcliell  v. 
Roekiand,  53  Me.  Il8;  B-own  v.  Vitialhaven, 
66  Id.  402;  Woodcock  v.  Calaia,  66  Id.  384;  Hill 
T.  BoOon,  133  Mass.  844;  Qordon  t.  Taunton, 
136  Mass.  849;  Whart.  Neg.  g  101.  and  cases 
cited. 

That  the  prindplea  settled  in  theae  cases  are 
equally  applicable  to  the  officers  of  the  fire  de- 
partment, lollows  from  the  nature  of  their  of- 
fice as  above  stated,  and  is  shown  by  tH^iery. 
Boston,  104  Mass.  87;  Haford  v.  New  Bedford. 
16  Gray  297;  Shearman  &  Redf.  Neg.  S  180; 
Dill.  Mun.  Corp.  8d  ed.  §  976. 

A  careful  examination  of  these  cases  will 
^ow  that  the  municipal  corporation  baa  been 
held  liable  for  the  negligeoeeof  its  officers  only 
when  made  so  1^  an  express  statute,  or  the  act 
out  of  which  the  claim  grew  was  directly  and 
ezpreesly  ordered  by  the  corporation.  Neither 
of  these  exceptions  is  found  in  this  case.  No 
statute  is  relied  upon ;  none  exists  imposiag  any 
respoDsitHlityr  except  where  buildings  are  de- 
mcuidied  toprevaitUw  extmsitm  of  fires,  and 
there  is  no  pretense  that  the  act  complained  of 
was  authorized  or  directed  by  any  express  order 
of  the  defendant  city. 

Exee^iom  o^bemiC^. 

Peters,  Ch.  J. ,  Walton.  ZJblwj-.  Hmwj 
and  Foster,  J  J.,  concurred. 


Charles  W.  TRAINER 

John  MORISON  et  al. 

1.  The  pnrehMer  of  merchandise  flrom 
an  ag^ent  U  Jnstifled  In  purin^  for 

the  same  to  the  a«eiit,  when  he  has  no 
knowledge,  either  from  the  usage  of  the 
trade  or  by  express  notice  from  the  prin- 
cipal, of  any  limitation  or  prohimtion 
of  the  agent's  authority  to  collect  the 
bill. 

S.  Such  a  notiee  printed  in  red  ink  with 
smalt  type  at  the  top  of  the  bill  head 
upon  wmch  the  bill  was  written,  which 
was  forwarded  with  the  merchandise,  is 
not  so  prominent  m  to  hold  the  por- 
ehnser  at  fimlt  for  not  observing  it. 

(Penobscot— Decided  February  18, 188B.) 

ON  report.  Noruuit. 
The  facta  are  stated  in  the  opinion. 
Mr.  John  B.  B.  FIske.  for  plaintiff: 
The  contract  was  made  in  behalf  of  the 

Elaintifl.  As  the  contract  of  the  agent  is  in 
iw  the  contract  of  the  principal,  the  latter 
may  come  forward  and  sue  thweon,  although, 
at  me  time  the  contract  was  made,  the  agent 
acted  as  and  appeared  to  be  the  principal.  1 
Chit.  Cont.  llttL  Am.  ed.  808  with  noie$;  Lap- 
Am»t.  C^nwn,  9Yt.4O7;iVN«T.Jfi«0r,18Me. 
801;  Edmondv.  GaldweU,  IS  He.  840. 

If  goods  are  sold  by  an  agent,  the  principal 
may  maintain  an  action  in  hu  own  name  upon 
the  contract  for  the  nice.  Story,  Agen.  %  uO; 
Paley,  Agen.  by  Lloyd.  828.  884;  Brwiter 
T.  Saul,  8  La.  m 
It  will  make  no  diffennoe  iusudi  caws,  that 
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the  principal  at  the  time  of  roterinf  into  the 
contract,  is  unknown  or  unsnnwcted,  nor  that 
the  third  person  has  dealt  with  the  agent  sop- 
posing  him  to  be  the  prindpal.  Sto^,  Agen. 
§  430,  and  notet. 

An  -agent  employed  to  make  a  cootnct  is 
not  as  m  course  to  be  treated  as  having  an  in- 
cidental authority  to  receive  payment  Story, 
Agen.  ^  98,  and  twtes;  DovSUdav  T.  Krm,  00 
N^T.  410;  Higgina  v.  Movre,  84  N.  Y.  fl7; 
Clark  V.  amiUi.  88  lU.  308,  630. 

An  agent  employed  to  negotiate  sales  by 
means  of  samples  and  on  credit  is  not  to  be  pre- 
sumed as  authorized  to  receive  payment  IS 
U.  S.  Dig.  743;  Qreenhood  r.  Keatar,  9  DL 
App.  188 ;  14  U.  8.  Dig.  MeKindly  Dm- 
ham,  65  Wis.  616;  43  Am.  Rep.  740:  10  U. 
S.  Dig.  619;  BuUffr  t.  Dorman,  68  Ha  396; 
Am.  L.  Reg.  Oct  18B4;  Chofmben  v.  SubH,  79 
Mo.  304;  SevpU  v.  /««»,  80  Pa.  St.  618. 

Agents  who  are  merely  employed  to  sell 
and  who  are  not  entrusted  wiUi  the  custody  of 
the  goods  have  no  implied  authority  to  re- 
ceive parment.  Such  agents  are  canvaasen 
and  employed  to  aolldt  orders;  agents  author- 
ized to  sell  by  sample,  and  brokers.  BenlSaloB. 
by  Corbin,  %  1096,  note;  Abrahanu  v.  WeiBer, 
87  111.  179-  Oupplea  r.  WMan.  61  Ho.  688; 
Law  V.  Stokea.  82  N.  J.  L.  349;  Harrimm  v. 
Boat.  44  N.  Y.  Super.  Ct  330-^;  Baring  v. 
Corrie,  3  Bam.  &  Aid.  137;  Konemann  v. 
Monaghan,  34  Hich.  S6. 

Payment  to  an  agent  not  authorized  to  re- 
ceive payment  is  not  good  as  against  the  |Rhi- 
cipal.  dtory,  Agen.  gg^02, 347;  8eipfeT,  Irwin, 
mpni:  Qreenhood  t.  KeaUfr,  aupra. 

Third  parties  are  bound  to  use  reoscBable 
care  in  dealing  with  agents;  they  are  not  al- 
lowed to  presume  authority;  the  duty  of  in- 
quirlng  is  moombeot  upon  uiem.  Benj.  Sales. 
Bennett,  %  746;  Story.  Acen.  %  188,  and  netet. 

Sending  of  bill  of  goods  by  plaintiff  was  an 
interception  by  principal,  which  should  have 
put  defendants  on  Oior  mquinr;  and  after  R. 
payment  to  agent  was  invalid.  PruU  v. 
mUeff,  2  Oar.  ft  p.  860;  Pitta  t.  JUmr.  18 
Me  861. 

Such  sending  of  blU,  with  notice  "  All  UUs 
must  be  paid  by  check  to  our  order,  or  in  cur- 
rent funas  at  our  office,"  printed  in  red  ink 
upon  it  was  notice  to  defendants  not  to  par 
agents,  whether  defendants  saw  that  notice  on 
the  bill  or  not.  MeKindiy  v.  Dunham,  nara; 
42  Am.  Rep.  740;  14  U.  8.  Dig. 
Meaara.  Davis  ft  Bailey,  for  defendants: 
If  the  defendant'  acted  in  good  faith,  and 
without  having  observed  the  words  hi  fine 
print  at  the  too  of  the  bill  he  was  jnstifled  bi 
paying  the  bOi.  Kintman  v.  Ksrakaw.  119 
Mass.  140;  and,  see.  Putnam  v.  ^Vwa*.  58  Tt 
403. 

A  principal  is  bound  to  disavow  the  un- 
authorized act  of  his  agent  the  first  moment  the 
fact  comes  to  his  knowledge:  otherwise  ia 
many  cases  he  makes  the  act  huB  own.  ICUt 
Agen.  384,  and  nctea.  And  see,  Stoty,  Ag.  $S 
185,  187.  189.  340-349,  448,  444. 

Haskell,      deUvered  the  optnkm  of  Oe 

court: 

Aaaumptit  to  recover  the  prioe  for  metchaa- 
dise  sold.   Defense,  payment  to  the  fdaintiff^ 
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The  ^ainttff  Maployvd  ui  agent  to  "  sen" 
Us  goods  "  by  sampK"  Tbe  agmt  took  an 
order  from  the  defendaDts  for  oil,  and  directed 
tiie  same  forwarded  to  them.  Baying  that  it 
woald  arrive  by  next  boat,  and  that  "  he  came 
round  once  a  month,"  when  the  defendants 
engaged  to  pay  hhn.  The  coods  were  de- 
Uvered  as  aereed,  accompuiiedl^  a  bill,  with 
tbe  words  "All  Mils  must  be  paid  by  check  to 
our  order,  or  in  cnrrent  fnmu  at  our  ofHce," 
printed  in  red  at  the  top.  In  two  weeks  after 
the  delivery  of  the  oil,  the  agent  called  tot  and 
received  from  the  defendants  pay  for  the  sanu, 
and  gave  to  them  a  Ull,  receipted  in  the  plaint- 
iff's name  by  himself,  that  bore  the  same  no- 
tice in  red  letters  that  was  printed  upon  tbe 
IhU  sent  with  the  goods.  The  agent  embezzled 
the  collection.    The  case  cornea  up  on  report. 

The  agent  contracted  a  sale  of  the  goods  to 
be  delivered  and  be  paid  for  to  himself  at  his 
next  call.  The  goods  were  delivered  accord- 
ing to  the  contract,  thereby  giving  the  defend- 
ants reason  to  believe  tliat  the  agent  had  au- 
thoriW  to  contract  f6r  thcdrsale.  An  agent 
who  has  authority  to  contract  for  the  sale  of 
chattels  has  authority  to  collect  pay  for  them 
at  tbe  time,  or  as  a  part  of  the  same  transac- 
tton  ia  the  absence  of  any  tvohibltion  known 
to  the  purchaser.  Capd  v.  l7u>mton,  8  Csrr.  & 
Payne,  803;  Greelg  v.  Barttett,  1  Maine,  173; 
Ooodenou}  v.  Tyler,  7  Hasa  86;  Story,  Agen. 
§103. 

Knowledge  of  this  prohibition  bv  the  pur- 
chaser  may  oe  inferred  from  particular  drcum- 
stancee  of  the  sale,  or  from  costomaiy  usages 
of  trade  with  which  he  is  familiar,  as  well  as 
1^  direct  notice  that  the  authority  of  the  agent 
is  limited  in  this  particular.  Persons  deling 
with  an  agent  have  a  right  to  presume  tliat  his 
agency  is  general  and  nut  limited,  and  notice 
01  the  limited  authority  must  be  brought  to 
their  knowledge,  before  they  are  to  r^ud  It. 
Methwn  Co.  v.  Haye»,  83  Me.  109. 

A  traveling  agent,  who  assumes  only  to  solicit 
orders  for  gnxte  to  iMsold  at  the  option  of  his 
pnncipal,  as  in  MeKin^  v.  Dunham,  42  Am. 
Kep.  740,  may  well  be  held  unauthorized  to 
make  collections.  So  a  broker,  not  intrusted 
with  an  article  sold,  may  not  be  authorized  to 
raoeiTe  the  nuHunr.  Hwgint  v.  Moore,  84  N. 
Y.  417;  Baring  t.  Omie,  2  B.  ft  Aid.  187. 
Story,  Agen.  §  10». 

In  this  case,  the  agent  assumed  to  com- 
plete a  contract  of  sale,  specific  in  its  terms, 
stipolating  that  payment  was  to  be  made  to 
himself.  After  the  goods  had  been  delivwed, 
he  presented  for  payment  a  bill,  made  upon  a 
g«iuine  bill  faeadfof  his  piindpel.  He  assumed 
general  authority,  and  no  facts  are  proved  tiiat 
curtail  or  limit  it.  The  plaintin  seeks  to 
charge  the  defendants  with  knowledge  that 
payment  was  required  to  be  made  according  to 
tbe  terms  of  the  notice  in  red  letters  upon  the 
bill  sent  with  the  goods.  The  defendants  did 
not  see  the  notice,  nor,  taking  into  c(»i8idera- 
ticm  the  care  wdinarilv  vxemaeA  by  prudent 
men,  are  they  at  fault  lor  not  observii^lt.  It  Is 
not  BO  prwnxnent  upon  the  bill  as  to  become  a 
distinctive  feature  of  it;  one  that  would  be 
likely  to  attract  attention  in  the  hurry  of  busi- 
ness and  ttiat  ought  to  have  been  seen  by  the 
defendants.  It  would  have  been  an  eavr  mat- 
ter for  the  plahitiff  to  inclose  the  biU  in  a 
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lettw  cit  advice,  calling  tbe  attention  of  the 

defendants  to  the  fact  that  he  was  unwUHng  to 
intrust  collections  to  his  agent.  Etjitman  v. 
Xerthaw,  119  Mass.  140;  Attoom  v.  Frentit, 
08  Vt.  409;  Warn  v.  M.  M.  M,  In*.  Co.  61  Me. 
087. 

Pontiff  nonmtit. 

Peten,  Ch.  J.,  DaaJbrth,  Virgin, 
Emery  and  Foster*  JJ.,  ctmcorrad. 


BomudNABH 

Oertnide  SOCPSON, 

1.  A  testator  derlaed  to  his  wife  as  fol- 
lows: "AU  my  real  estate,  tc^tber  with 
any  and  all  right,  title  and  int«re8t 
which  I  have  in  and  to,  any  and  all  real 
estate,  or  any  and  all  which  I  may  here- 
after acquire,  to  remain  hers  so  long  as 
she  shall  remain  unmarried  after  my  de- 
eease:  bat  if  she  shall  marry  ag^n,  then 
from  that  time  she  Bball  be  entitled  to. 
and  receive  only  one  third  part  of  all 
that  remains.  It  is  my  deeire  and  will 
that  said  real  estate  shall  remain  as  it  is 
for  twenty  years,  giving  all  the  income 
thereof  to  my  said  wife,  but  authorizing 
her,  in  ease  of  necessity,  to  sell  any  part 
thereof  for  her  support  and  maintenance 
during  her  widowhood,''  witii  no  devise 
over.  The  widow  died  withoat  having 
married  again:  held. 

I.  That  the  widow  by  clear  and  apt  words 
of  the  will,  took  a  life  estate  only. 

II.  That  the  contiBflfent  authority  teaell 
for  her  support  during  widowhood,  did 
not  Mlajrifo  her  estate  to  a  fee,  confer^ 
ring  only  a  p6ver  and  not  property. 

III.  That  the  expressed  desire  of  the 
testator  that  the  real  estate  ^'should  re- 
main for  twenty  years",  etc,  could  not 
affect  the  alienation  of  the  llfh  estate 
nor  the  undevised  reversion. 

3.  Between  tenante  in  oommon  parti- 
tion is,  in  equity,  amatterofrisBtand 
not  of  disoretiffli  whenever  either  of 
Uiem  will  not  hold  or  use  the  propert  y 
in  common.  And  courts  of  eqiuty  nave 
concurrent  Jnriadletion  with  courts 
of  law  of  partition  of  lands  among  ten- 
ants in  oommon. 

8.  To  entitle  a  complainant  to  partition 
he  must  show  a  clear  IomI  tme  in  him- 
self, and  in  some  cases  the  1^  will  be  re- 
tained to  give  him  time  to  establish  it  at 
law  when  it  is  disputed. 

4.  When  the  court  in  a  process  in  equity 
has  acquired  Jurisdiction  for  the  pur- 
pose of  construing  a  will,  it  may,  if 
there  is  no  defect  in  the  plaintifTs  title, 
do  complete  justice  tratween  the  parttes 
by  oompelling  an  aoeonnt  and  parti- 
tloB  -when  tiiat  is  aaked  for  in  the  bill, 

5.  It  seems  an  assignee  In  baakmptey 
ia  not  bound  to  take  possession  of  all  the 

Sroperty  of  the  bankrupt,  and  if  he 
oes  not  elect  to  take  possession  within 
a  reasonable  time  it  is  deemed  an  elec- 
tion to  T^ect  It,  and  in  that 
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verts  to  the  banknipt,  or  his  legal  rep- 
TesentatiTes. 

(PenobBOOt— Decided  February  6.  188B.) 

BILL  for  coDstructioti  of  a  will  and  fcr  par- 
titioD. 

The  facts  are  stated  in  the  head  note  and  in 
the  o^nion. 
JfeNTH.  Davla  A  Bailor  for  plaintiff: 

The  language  of  the  will,  "so  long  as  she 
ahsU  be  and  remain  unmarried  after  my  de- 
cease" Is  apt  and  appropriate  to  create  a  life 
estate.  It  is  equiruent  to  during  widowhood. 
Loring-v.  Loring,  100  Mass.  840. 

If  a  man  grant  an  estate  to  a  woman  dum 
aota  fuit,  or  durante  viduitate,  or  quamdiu  m 
bene  gmerit,  it  is  but  a  life  estate.  Co.  Litt. 
42;  kan^flOd  t.  Mantfi^,  76  Me.  612. 

An  express  bequest  of  an  estate  for  life  neg- 
atires  the  intention  to  give  the  absolute  prop- 
erly, and  converts  a  superadded  right  into  a 
mere  power.  Dentony.  MiteheU,  36  Ala.  860; 
Stevens  y.  WintlUp,  1  Pick.  818;  Lamed  v. 
Bridge,  17  Pick,  m-,  Wairrm  t.  WOb,  68  Ke. 
187;  BeeU  t.  Arib^ns,  28  He.  86. 

And  as  Oh.  J.  I^ker  nmarks  in  Eaton  r. 
Straw,  18  N.  H.  881:  "A  general  power  of  dis- 
porition  eztsting  as  a  power  does  not  imply 
ownership.  In  »ct  the  existence  of  such  a  power 
as  a  technical  power  excludes  the  idea  of  an 
absolute  fee  nmple  in  the  party  who  possesses 
the  power."  Bee  also,  Burleigh  y.  cUugh,  tSi 
M.  H.  87». 

"A  power,"  saysBuller,  In  Qoo^y.  Brig- 
ham,!  608.&  P.  197;  "1b  an  authority  enabling 
one  person  to  dispose  of  the  interest  whteh  u 
vested  in  another." 

The  devisee  has  no  right  under  such  a  power 
to  mortgage  tha  estate  in  fee.  Hoyt  v.  Ja,gue», 
129  llasB.lS6;  Paine  t.  Bmmee,  lOOMasa  471. 

This  is  not  a  case  where  a  Ufesstate  arises  by 
implication  onlv,  with  authority  to  dispose  of 
the  property  without  qualification,  and  which 
is  held  to  constitute  a  devise  in  fee.  Shav  v. 
Ihuteg,  41  Me.  496;  BaU  v.  PrMe,  68  Me.  101. 

The  case  comes  within  the  exception  to  that 
rule,  stated  as  follows:  where  a  lire  estate  only 
is  clearly  given  to  the  first  taker,  with  an  express 
power,  <m  a  certain  event  or  for  a  certain  pnr- 
poae,  to  dispose  of  the  property,  the  life  estate 
IS  not  stu:h  a  power  eniaived  to  a  fee  or  ab- 
solute right.  RamedeU  v.  itameddt.  21  Me. 
288:  StuaH  v.  Walker,  72  Me.  146;  WAiteomb 
V.  Taylor,  122  Mass.  248. 
.  As  a  tenant  In  comnuHi  defendant  can  make 
no  objectini  to  the  partition  prayed  for,  It  being 
the  absolute  rig^t  of  every  tenant  in  oommon 
to  enjoy  his  share  of  the  estate  in  semalW. 
Smith  Y.  Smith,  10  Paige,  470;  BantmY.  WU- 
lard,  12  Me.  146. 

The  restriction,  "it  is  m^  desire  that  said 
real  estate  shall  remain  as  it  is  for  twenty  years, " 
is  void.  It  is  a  restraint  upon  alienation  and 
repugnant  to  the  estate  granted  whether  tibat 
estate  be  a  fee,  or  a  life  catate  merely.  Tamer 
T.  HaOmeU  8av.  Inat.  79  Jfe.  S80. 

While  the  earlier  cBsea  declared  sudi  a  partial 
restraint  valid,  in  cmtradiatincticHi  from  a  per- 
petual restriction,  this  distinction  seems  iMterly 
to  have  been  exploded.  See,  Awfterv.  BaBft«r, 
L.  a  36  Ch.  Div.  801. 

It  is  a  fundamental  prindple,  underiying  all 
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proceedings  for  partltiMi  in  eqni^,  that  the 
court  will  not  low  beyond  the  legal  title.  If 
that  is  before  it.  It  will  proceed,  unless  there  is 
some  controversy  between  the  parties  in  rda- 
tion  to  it,  when  thOT  will  be  turned  over  to  a 
court  of  law  to  settle  it.  Wtikin  v.  H^Oib'n,  1 
Johns.  Ch.  117;  Phtipe  v.  <7rent,8  Id.  806; 
Bo^ord  V.  Mermn,  6  Barb.  61 ;  6a^  v.  Parpart, 
106  U.  S.  689  (bk.  27,  L.  ed.  260). 

The  authorities  are  veir  emphatic,  that  where 
a  party  presents  a  clear  legal  title  not  claimed 
by  the  opposing  party,  the  court  will  not  hflri- 
tate.  The  power  of  a  court  of  equity  to  grant 
partition  is  not  discretionary,  but  debitojuititim 
wheretheptaintiffhasaclearl^»lright.  Wiie- 
leg  V.  Findlay,  8  Rand.  861;  BuHeaen  t.  Air- 
Uton,  28  Tex.  888. 

To  brin^  in  the  assignee  in  buikruptcy,  to 
settle  in  this  suit  a  controversy  between  um- 
self  and  plaintiff,  would  be  an  offense  againA 
the  rules  of  equity  pleading  prohibiting  moUi- 
fariousness.  Whaieg  v.  Daweon^  3  Schocdea  A 
L.  867;  Wiaeleg  v.  mndlay,  8  Rand.  861. 

It  would  seem,  therefo)«,  that  the  sofsestian 
that  this  court  may  hi  this  case  wtptnj  take 
into  consideration  the  ecraitable  interest  of  a 
party  not  before  it  must  nave  proceeded  onto! 
a  too  enlarged  conception  of  its  powers.  There 
seem  to  be  limits  which  even  a  court  of  equity 
cannot  transcend.  And  it  will  be  found  that 
tiie  ubnost  limit  of  consideration  of  equitaUe 
titles  in  proceedings  for  partition,  is  where  one 
party  of  the  smt  claims  an  equity  In  the 
interest  of  the  other.  See,  fifsimin  v.  JraaMiit6 
Paige.  288. 

Buch  title  as  will  sustain  an  action  of  eject- 
ment has  always  been  regarded  as  suffitieot  to 
enable  a  court  of  equity  to  act.  LarUm  v. 
Mann,  3  Paige.  38;  Witkiiuon  t.  Pariih,  8 
Paige,  668. 

T.  H.  AppletoB  and  A.  L.SlHp- 
non,  for  defendant: 

It  is  settled  that  the  words  "all  of  my  real  » 
tate"  are  sufficient  to  create  a  fee.  Baen  v, 
Woodteard,  12  Gray,  879,  and  cases  dted. 

"Words  of  limitation,"  says  CAaneeOorKtot, 
"  mark  the  period  which  is  to  detmnlnethe 
estate;  but  words  of  conation  render  the  estate 
liable  to  be  defeated  In  the  intermediate  time, 
if  the  event  expressed  in  the  condtt^  aibes 
b^bre  the  detondiiation  of  the  estate,  at  com- 
pletion of  the  period  described  by  the  limits- 
Uon.  The  one  specifies  the  utmost  time  of 
ocmtinuance,  and  the  other  marks  some  event, 
which  if  it  takes  place  in  the  course  (rf  that 
Ume,  will  defeat  the  estate."  4  Kent,  Com. 
12th  ed.  127. 

The  words,during  har  widowhood,  not  beiBg 
words  of  limitation  but  words  of  oondftioo, 
make  a  condition  subsequent.  Duraate  sMi- 
atate,  these  are  estates  says  Blackstone 
condition  that  the  gruiteee  donotmanr.  IBL 
Com.  ch.  9,  110. 

In  one  V.  Ptinee,  10  Gray,  681,  the  oonrt  hdd 
the  words  "  so  long  as  he  ranaln  uninwried  " 
a  condition  subsequent 

it  is  unnecessary  to  ocnrader  whethv  at  not, 
the  condition  bein^  in  restraint  of  marriage  ia 
in  terrorem  and  void  as  declared  in  /^mmi  v. 
Windmo,  6  Mass.  169,  as  it  is  not  ctHileoded 
that  the  condition  has  ever  been  broken. 

We  contend,  therefore,  that  the  Intentioa  ot 
the  testator  was  to  creaK^u^AuidMov  sobse- 

Digitized  by 


tm.  Nabh  v. 

queot  aod  that  the  estate  was  immediately  exe- 
cuted in  his  wife;  the  cootinuBiioe  of  such  estate 
ia  tier  depeiiding  od  the  breach  or  pnf  wmance 
of  her  condition.   2  Bac.  Abr.  391. 

Id  view  of  these  considerationB  does  it  appear 
by  his  will,  to  use  the  language  of  our  statute, 
that  the  devisor  intended  to  conTer  a  lesser 
estate  tban  a  fee?  No  presumption  of  ao  intent 
to  die  intestate  a»  to  any  part  ot  an  ertate  iRto 
lie  presumed,  if  the  testatcn^a  words  will  cany 
the  whole.  8tehman  t.  Lehman,  \  Watts  <Pa.) 
466;  Hunt  v.  Hunt,  11  Met.  88. 

llie  plaintiff  has  no  standing  in  court.  Chap- 
ter 160,  U.  8.  Stat.  1878,  repeaUur  the  Bankrupt 
Law,  continues  the  a^^ee.  The  bankrupt's 
title  to  property  and  the  mterest  of  the  plaintiff 
under  his  wife's  devise  passed  to  his  assignee, 
1^  Us  assignment  of  his  eatatein  bankruptcy. 

In  A!faA«rT.  Burnett,  IM  Mass.  880.  tt  was 
held  under  a  devise  to  a  man  and  his  wife  for 
tlieir  lives  and  upon  their  death  to  such  of 
their  children  named  in  the  wUl  as  shall  then 
be  living,  that  the  interest  of  a  child  will  pass 
by  an  assignment  of  his  estate  in  bankruptcy 
under  the  U.  B.  Stat.  March  2, 1887,  ^  14,  in 
the  lifetime  of  the  patents.  See,  iVosA  NmH, 
13  AUen,  845;  Dunn  v.  tiargeni,  101  Mass.  886. 

Vlrcfln,  J.,  delivered  the  opinion  of  the 
court: 

Simeon  H.  Nash  died  testate,  leaving  a  widow 
and  two  heirs,  one  a  daughter  and  the  other  a 
daugfaterof  a  deceased  daughter,the  defendant. 

The  complainant  claims  that  by  the  will  of 
the  testator,  his  widow  took  only  a  life  estate 
in  the  real  estate,  and  tlut  as  the  reversion  was 
not  disposed  of  ttj  the  testator,  the  two  fa«rs 
became  tenants  in  common,  each  owning  an 
undivided  half  thereof. 

The  defendant  contends  that  the  widow  took 
a  fee;  and  that  as  the  widow  died  intestate,  the 
reversion  descended  to  h^self  as  the  only  sur- 
viving heir. 

The  first  question  therefore  is:  what  estate 
did  the  widow  take  imder  the  fourth  item  of 
the  will? 

It  is  common  knowledge  that  the  language 
adopted  by  the  testator,  "All  my  real  estate, 
together  with  any  and  all  right, title  and  interest 
which  I  have  In  soA  to  any  and  all  real  estate, 
or  any  and  all  which  I  may  hereafter  acquire," 
would  be  ample  in  a  devise,  without  any 
words  of  inheritance  or  limitation,  even  before 
any  statatoiy  provision  relating  thereto  to  carry 
the  fee.  And  the  statute  goes  still  further,  by 
providing  that  a  devise  of  land  conveys  all  tbie 
estate  of  the  devisor  therein,  unless  it  appears 
that  he  intended  to  convey  a  less  estate.  B.  S. 

74,  g  16.  The  omission  from  the  several 
suMequent  revisions  of  the  word  "  clearly  " 
next  before  "  appears"  in  the  revision  of  1841, 
chap.  92,  g  26,  does  not  change  the  meaniug. 
The  inevitable  conclusion  must  therefore  be, 
that  the  widow  took  a  fee,  unless  it  clearly 
aiipeais  by  the  will  that  a  less  estate  was  in- 
tended. AXiA.  we  are  of  opinion  that  the  words, 
"  to  remain  her*8  so  long  as  she  shall  be  or 
remain  unmarried  after  my  decease,"  are  words 
of  timttation  which  clearly  show  it  to  have 
been  the  intenUon  of  the  testator  to  limit  the 
duration,  at  longest,  to  the  natural  life  of  his 
widow.  They  can  mean  no  more  than  ' '  during 
widowhood;"  Loring  v.  Loriag,  100  Mass.  841; 
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and  the  term  must  be  considered  to  be  mea^ 
uiedbythelifeof  aperscmiasias.  lWaahb.R. 
Prop.  78. 

Such  and  similar  phrases  have  ever  since  the 
time  of  Lord  Coke  been  so  construed.  Mant- 
fidd  V.  Mantfield,  76  Me.  612,  and  casea  there 
cited;  1  Waahb.  R.  Prop.  108;  Bac.  Abr.  4S4; 
Dale  V.  Johnson,  8  Allen,  864. 

The  last  case  cited,  so  far  as  this  question  is 
concerned,  is  very  much  like  the  one  at  bar. 
The  language  of  the  devise  to  the  widow  in 
that  was:  "  All  my  real  and  personal  estate, 
together  with  any  and  all  estate,  right  or  in- 
terest which  I  may  acquire  after  the  date  of 
this  will,  as  long  as  she  snail  remain  unmarried 
and  my  widow  And  in  that  case  as  in  ttiiB, 
there  was  no  devise  over. 

And  on  the questi<Mi(tf  intestacy,  whlehom- 
sideratlon  has  been  urged  here,  the  court  after 
remarking  that  the  preventing  of  intestacy  is 
an  object  generally  to  be  sought  in  the  construc- 
tion of  wills,  say:  "The  will  does  not  any- 
where profess  to  dispose  of  the  whole  estate; 
and  as  to  the  remainder  of  bis  real  estate,  tther 
the  estate  for  life  or  widowhood  devised  to  his 
wife,  no  dispodUoo  is  made  of  it  It  is  certain, 
therefore,  that  to  some  extent,  it  was  hisinten- 
tioa  to  die  intestate."  We  may  well  adopt  this 
language,althougta  general  introductoiy  words. 
saca  as  "  touching  all  my  temporal  estate  "  and 
the  like,  may  have  some  effect  in  the  construc- 
tion of  subsequent  devises,  are  not  of  ^emselvc» 
sufficient  to  extend  a  devise  for  life  to  a  fee.  3 
Oreenl.  Cr.  176,  and  note. 

As  the  widow,  therefore,  by  force  of  the 
clear,  apt  and  explicit  words  of  the  will  and 
not  by  implication,  took  a  life  estate  only,  the 
contingent  authority,  "in  case  of  necessity  to 
sell  any  part  of  the  estate  for  her  support  and 
maintenance  during  her  widowhood,"  does  not 
enlarge  her  estate  to  an  absolute  fee.  Warren 
V.  l*'*S6,68Me.l87;S*«artv.iraM»r,72Me.l46. 

Such  authority  confers  only  a  pOwer  and 
not  property.  Ayer  v.  Ayer,  138  Mass.  876; 
Burleigh  v.  Clfmfih,  63  N.  H.  367;  BerH-ng  v. 
Barrmb,  18  Ch.  D.  144;  Bhod6  I.  H.  Tr.  C6.  v. 
Com.  Nat.  Bank.  1  New  Eng.  Rep.  20. 

This  construction  gives  fiill  legal  force  to  the 
language  and  intention  of  the  testator. 

It  is  ur^ed  that  the  dause  "  but  If  she  shall 
marry  agam,  then,  from  that  time,  she  shall  be 
entitled  to  receive  only  one  third  part  of  all 
that  remains,"  gives  her,  in  case  of  marriage, 
one  third  in  fee,  which  would  result  in  giving 
her  a  larger  estate  in  quali^  if  she  acted  against 
the  wishes  of  her  husband  than  she  womd  re- 
ceive if  she  acted  in  accordance  therewith,  by 
remaining  unmarried.  But  we  do  not  so  under- 
stand it.  This  clause  of  itself  nves  her  nothing. 
It  onlv  reduces  the  quantity  i3  the  property,  m 
case  the  contingency  tiappens,  whiui  was  ^ven 
to  her  by  the  former  clause,  which  alone  con- 
tains words  of  devise.  In  other  words,  if  she 
married,  she  was  then  only  to  have  one  third 
of  the  estate  devised  for  life,  less  what  she 
might  dispose  of  under  the  power,  just  what 
would  be  equivaluit  to  her  dower. 

The  widow  not  haviog  married  again,  we 
have  DO  occasion  to  pass  upon  the  question  of 
the  restraint  of  marriage;  and  if  we  had,  we 
think  the  preponderance  of  authority  allows  n 
husband  to  oonsid«r  the  probabilities  whether 
fx  not  his  ddldien  would  be  so  inglt  £wed  lor 

Digitized  by  ^tJt>  V  ijij. 


70B 


New  Englabd  Repobtbbt-Sdf.  Ct.  of  Maike. 


if  his  widow  fmned  a  second  alliance  and  be- 
came liable  to  be  the  motherof  a  second  family, 
and  Kovem  the  disporation  of  his  property 
accoidinglv.  2  Jar.  WlUs.  R.  &  T.  ed.  664,  and 
note  29.  And  it  eeems  to  be  the  oj^on  of  the 
English  chancery  court  that  the  same  rule  ap- 
pli^  to  widowers  as  to  widows.  Alien  t.  Jaac- 
aon,  L.  R.  1  Ch.  D:  899. 

Kor  can  the  clause,  "  It  is  my  desire  and 
will  that  bbAA  real  estate  shall  remain  as  it  is 
now  for  twenty  years,"  etc.,  have  any  influence 
uix>n  the  life  estate  or  upon  thereveraion,  upon 
the  life  estate.  Cor  the  teatator  could  not  re- 
strain the  alienation  even  of  a  life  estate.  Turner 
V.  HaUowU  8av£ngt  Intt.  76  Me.  527, 680;  nor 
upon  the  reversion,  f6r  It  being  undeTised,  its 
control  is  not  governed  by  the  will.  Mdctrton 
V.  Bmely,  8  Het.  424, 480. 

Much  stress  has  been  laid  upon  the  alleged 
real  intention  of  the  testator.  But  bis  inten- 
tion, as  deduced  from  the  language  of  the  will, 
is  the  criterion  for  its  Interpretation;  and  when 
thus  ascertained,  it  is  only  to  have  effect  pro- 
vided it  is  consistent  with  the  rules  of  law. 
Ifarrm  t.  Webb,  68  Me.  18S. 

And  the  intaiti(ni  contended  for,  however 
plausible  M  may  appear,  cannot  mtve  effect 
because  the  rules  of  law  will  not  permit.  More- 
over, we  think  It  quite  as  certain  that  the  tes- 
tator really  intended  what  the  law  declares  he 
said:  that  his  widow  should  not  only  have  the 
personal  property  but  a  life  estate  in  the  real 
estate  wiQi  power  to  sell  any  of  it  for  her  com- 
fort during  her  widowhood;  and  in  case  she 
married  again  then  what  would  be  equivalent 
to  dower  and  the  balance  to  descend  to  hia  and 
her  children. 

The  allegation  in  the  answer,  unsupported 
by  any  evidence,  that  the  widow  did  exercise 
tlie  {lower  given  her  is  not  relied  upon  in  the 
arvument. 

Our  opinion ,  tiierefore,  is  that  by  the  will  the 
widow  took  a  life  estate,  with  a  contintrent 
power  to  sell  any  part  of  it  during  her  widow- 
hood, which  power  she  never  exercised;  that 
the  reversion,  being  undisposed  of  by  the  tes- 
tator, r^ted  in  hU  two  heits,  daughter  and 
granddaughter,  subject  to  the  contingency  of 
the  exercise  of  that  power  by  the  widow,  or  of 
a  sale  his  executor  for  the  payment  of  debts 
which  he  did  not  leave  or  have  been  paid, 
5teA  V.  RUh,  lis  Mass.  197,  199,  and  that  the 
complainant  being  sole  devisee  of  the  daughter, 
holds  under  the  will,  as  tenant  in  common 
with  the  defendant,  each  share  being  one  un- 
divided half. 

The  plaintiff  also  sedcs  iat  partltkm  of  the 
premises. 

Between  tenants  in  oommon  partition  is  a 
matter  of  rislU  and  not  of  diBcretioo,whenever 
any  one  of  tnem  will  not  hold  and  use  the  prop- 
erty in  common.  Parker-v.  Gerard.  Amb.286; 
Agarv.  Fhitfax.n  Yea.m;  8.  C.  yfhite&T. 
L.  Cas.  616;  Hantonv.  WilM,  12  Maine,142; 
Wood  V.  Little,  85  Me.  107;  Allen  v.  HaU.  50 
Id.  358. 268. 

And  courts  of  equi^,  on  account  of  thdr  su- 
perior methods  and  procedure,  not  only  long 
ago  assumed  and  exercised,  concurrently  with 
courts  of  law,  jurisdicticm  of  partition  of  land 
thus  held,  1  Storv,  Eq.  §  648,  et  geg,  but  equi- 
table, was  expressly  conferred  nearly  thirty  years 
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ago.  R  B.  (1867)  chap.  77,  ^  6,  cl.6:  Witwn 
V.  E.  dsN.  A.  RB.  Ch.m  Me.  118. 114. 

Moreover,  when  one  tenant  has  received  more 
than  his  share  of  the  rents  and  profits,  an  ac- 
counting may  be  directed  and  retmbursemait 
decreed.  B.  8.  cbaD.  77,_S  6,oL6;  ZmcAv. 
Beattie,  83  Yt.  106;  8Pom.  Eq.  %  1880;  1  Stoiy, 
£0.^666. 

To  entitle  the  plaintiff  to  a  decree  for  parti- 
tion he  must  show  that  his  legal  title  is  clear. 
This  expression,  with  very  little  variation, 
runs  down  through  all  the  cases  and  text  books. 
Gartteright  v.  PtMnev,  2  Atk.  880 ;  FOrker  v. 
^ord,  Amb.286;  iBtmy,  £q.  g<t58;8Fan. 
E<Ki^l388. 

One  court  says:  "  In  a  suit  in  equi^  ^orpa^ 
tition,  the  legu  title  of  thejperties  u  never  med- 
dled with  by  the  court.  TIm  individual  rights 
of  the  parties  to  participate  in  the  divi^on,  or 
to  call  for  it,  may  come  up,  but  not  the  simple 
question  of  connicting  title  to  the  land.  A 
plaintiff  who  comes  into  equity  fw  partitiai 
must  show  a  clear  l^al  title."  Stwrfi  Bein 
V.  €halter,4Band.  li. 

Some  of  the  authwities  say  that  where  Uiece 
are  suspicions  drcomstances  about  1^ 
title,  the  decree  will  not  be  made.  Cartwr^t 
V.  Pultnej/,  mpra. 

The  doctrine  almost  universally  held  is  that 
if  the  plaintiff's  legal  title  is  involved  in 
doubt  and  is  disput^  and  not  established,  ss 
where  it  appears  that  the  title  depends  upon 
forged  deed,  Oartteright  v.  Puitne^,  ntpra; 
or  upon  a  settlement  of  a  boundary,  Stuarfi 
Heirs  v.  CkniUer,  nipra;  or  want  of  a  soffl- 
dent  delivery  of  a  deed,  NieAola  v.  Niehalt,  88 
28  Vt.  228,  and  for  various  other  causee,Freem. 
Part,  g  502,  the  court  will  retain  the  bill  to  give 
the  plaintiff  a  reasonable  opportunity  to  esw>- 
li^  his  title  at  law;  and  when  be  has  dcaie  that, 
decree  partition  aooording  to  his  estabUshed 
right.  Oartteriffbt  v.  Pultney,  tupra ;  WStin 
V.  Wakin,  1  Johns.  Ch.  Ill;  PAflp$  v.  Oreen.S 
Johns.  Ch .  802;  Ranua^  v.  Bdl,  8  Ired.  Eq.2O0; 
WisOeyv.Findlay,  8  Hand.  861;  Hoitegv.  60- 
ing$,  18  111.  95;  8.  (7. 54  Am.  Dec.  427,and  note. 

So  there  are  cases  holding  that  when  the  title 
of  the  parties  depends  upon  the  construction  of 
a  will,  that  question  must  first  be  settledatlaw. 
Slade  V.  Barlow,  L.  R.  7  Eq.  Cas.  296;  Mannen 
V.  Manners,  1  Green,  Ch.^4. 

But  where  the  defendant,  as  in  this  case,  is  ia 
possession  claiming  to  hold  tt  under  a  will  snd 
the  complainant  filee  his. bill  under  the  statote 
to  have  the  will  construed,  for  accounting  snd 
partHion,  the  oourt,  in  the  absence  of  anv  de- 
fect in  the  latter's  ^tle,  having  acqidied  jaris- 
diction  for  the  purpose  of  construing  the  wOl. 
has  authority  to  do  complete  justice  between 
the  parties,  by  compelling  an  account  and  pir- 
tition.  Scott  V.  Guernsey,  60  Barb.  178; 
eronv.  Jameaon,  71  Mo.  100;  Boteejf  v.  Q«b0t 
tupra;  Freem.  Part.  ^  449. 

But  assuming  the  parties  to  have  been  teaantB 
in  common,  wim  the  right  of  possession  on  the 
decease  of  the  widow,  the  defendant  dispoKs 
the  present  title  of  the  plaintiff,  on  the  gnoDd 
that  his  conveyance  to  BuMnch  in  1875  was  in 
fraud  of  the  bankrupt  law  and  that  the  title  by 
virtue  of  his  bankrupt  prooeedingB  passed  to 
his  aseignee  who,  if  anyone,  riundd  have 
brought  the  Ull. 
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On  the  other  hand,  the  plaintiff  ooDtends 
that  the  cooveyaaces  througti  Bulfinch  and  J. 
H.  Nash  to  himself,  the  latter  more  than  a  rear 
jpzior  to  the  fHiae  of  his  bill,  made  his  legal 
title  clear;  and  that  as  the  defendant  does  not 
claim  under  the  assignee,  she  cannot  protrude 
that  tiUe.  ' 

We  do  not  undwstand  the  rule  to  be  that  the 
defendant  cannot  raise  that  question  as  a  de- 
fiense  faere,niileas  she  claims  under  the  asidgnee, 
although  two  cases,  Portia  v.  HiU,  14  Tex.  69, 
and  Buiiea(my.BurU»&n,  28 Tex.  888,  418.  seem 
to  so  hold.  For  all  the  other  cases  which  an 
extended  search  has  enabled  us  to  find,  hold  to 
the  contrary,  and  the  reason  assigned  in  some 
of  them  woidd  se^  decisire,  tIz.  :  that  while 
at  law  partition  is  effected  by  the  Judgment  of 
a  court  of  law  and  delivery  of  possession  in 
pursuance  of  it,  equity  consummates  partition 
1^  directing  and  compelling  mutual  convey- 
ances by  the  parties;  Gartwright  t.  Puitneg, 
aupra;  WiuUeyv.  Dau»on,  2  Sch.  &  Lef.  866; 
Oay  v.Farpart,  106  U.S.679,690  [bk.  273,  L.  ed. 
256, 360] ;  or  by  decreeing  a  pecuniary  com- 
pttuatira  to  one  of  the  parties  for  owdty, 
WiOin  T.  WOkin,  tupra ;  1  Story.  Eq.  g  664 ; 
or  by  ordering  a  sale  of  the  premises  and  a  di- 
vision of  the  proceeds.  8  Pom.  Eq.  1890. 
Therefore,  to  enforce  a  decree  of  partition 
between  these  parties  in  any  of  these  modes, 
especially  of  the  last  two  named,  could  not  bind 
persons  not  parties;  and  if  the  assignee's  title 
should  subsequently  prove  good,  the  defendimt 
would  be  in  an  underarable  plight. 

Gof  Y.  Parpart,  av^a,  is  in  harmony  with 
this  view,  and  cotflains  nothing  biconsistent 
berewitiL  Moreover,  tbe  defen&nf  s  tiUe  be- 
ing unquestioned,  she  ought  not  to  be  drawn 
into  any  litigation  concerning  any  controversy 
between  the  plaintiff  and  some  third  person  as 
to  the  plaintiff's  titie.  Whal«»  v.  Dawaon,  tupra. 

We  are,  therefore,of  opinion  that  before  par- 
tition can  be  decreed,  the  plidntiff  must  eetab- 
liab.l^  some  Independent  proper  suit  taction, 
bis  legiti  title. 

But  nnce  we  have  settled  what  we  suppose 
to  be  the  principal  contention,  the  construction 
of  the  will,  and  the  parties  may,  perhaiw,  feel 
inclined  to  save  further  expense  and  delay  by 
an  amicaUe  wxangement.  we  add  by  way  tn 


ing  tiut  the  conveyance  to  Bui- 
finch,  though  made  some  seven  months  prior 
to  the  commencement  of  the  plaintiff's  pro- 
ceedings in  buikruptcy,  was  in  fraud  of  the 
bankrupt  law,  and  that  the  land  vested  in  the 
aoalgnce  by  (^>eration  of  law,  how  long  does  it 
remain  there  without  being  asserted  by  the  as- 
signee? An  assignee,  uniue  an  executor  of  a 
deceased  testator,  is  not  bound  to  take  posses- 
sttm  of  all  property  that  thus  vests  in  him.  It 
may  be  onerous  property  depending  upon  un- 
certain litigation.  He  may  elect  to  taKe  it  or 
not  to  take  it;  and  if  he  elects  not  to  take  it, 
then  it  survives  to  the  bankrupt,  unless  he  has 
diqMsed  of  it.  Moreover.he  must  elect  within 
a  reastmable  time  ;  otherwise  It  is  deemed  an 
etection  to  reject  it.  Amory  v.  Lawrenee,  8 
Cliff.  538,  585-6,  and  cases  there  cited. 

Again.by  U.  8.  R.  B.  «;50S7:  "No  suit,either 
at  law  or  in  equity  .shall  be  maintainable  in  any 
court  between  an  aBsignee  in  bankruptcy  and  a 
penm  claiming  an  advetae  interest,  touching 


any  property  or  right  of  property  transferable 
to  or  vested  In  such  asB^i;nee.  unless  brought 
within  two  years  from  the  time  when  tbe  cause 
of  action  accrued  for  or  against  such  as- 
signee, 

Now  the  legal  title  passed  to  Bulflnch  in  Feb- 
ruary, 1876,  and  thence  to  J.  U.  Nash  in  July, 
lS7S,and  both  deeds  were  duly  recorded, show- 
ing the  nominal  oonaideratiQn.  Did  not  tbe 
failure  of  the  assignees  to  move  within  two 
yean  make  valid  the  title  of  J.  H.  Nash? 
Meeka  v.  Otpheria,  100  U .  8. 564  [bk.  30,  L.  ed. 
775]  ;  TWwtftfov,  Woodhead.  103  U,  8.  647.  649 
[bk.  36,L.ed.  268,390]. 

If  not  arranged,  the  bill  will  be  retained,  so 
far  as  partition  is  concerned,  to  afford  the 
plaintiff  an  opportunity,  under  R.  S.  chap.104, 

47  and  46,  or  some  other  mode  which  may 
be  proper,  to  establish  his  legal  title,  when  fur- 
ther proceedings  will  be  had  accoi^ng  to  his 
established  rights. 

BUI  auttained  aofivr  aa  amatruetion  of  the  teiU 
ia  eoneemad;  but  bill  retained  to  aUovi  complain' 
ant  to  eatabliah  hia  legal  tiiie,  uhm  further  pro- 
ceeding leiU  be  had  aeeording  to  hia  eiMiUtked 
righta.  Queation  of  eoatareaenedUU final  deerw. 

Peters.  <7A.<A,D»uforth*  Emery,  Foatop 
andHAskell,.//.,  concurred. 

Tristram  A.  BICKER 

WOHam  H.  LBAVITT. 

A  bill  of  ezeeptiona  stated  a  ^neral 
exception  to  SO  much  of  the  judge^s 
chai^  aa  was  reported  on  five  printed 
pases.  Those  pages  disclosed  that  the 
judge  discussed  and  explained  different 
matters,  made  several  illustrations  and 
stated  differenteontentionsof  the  parties. 
Held,  that  such  exceptions  are  not 
sQmmary  as  required  by  the  statute 
and  should  not  be  allowed. 


0 


( Kennebec— DeoMed  February  18, 1880.) 

N  exceptions  by  the  plaintiff.  Oetmded. 

The  case  is  stated  in  the  opinion. 
Meaara.  Brown  A  Carver,  for  plaintiff. 
Meaara.  Webb  A  Webb,  for  defendant 


Per  Cnriaau 

The  statute  authorizing  exceptions,  requires 
them  to  be  presented  in  writing  in  a  summarv 
manner.  R.  8.  ch.  77,  g  51.  "Summary,"  u 
defined  by  Webster  to  mean,  "short,"  "con- 
cise," "reduced  into  a  narrow  compass,  or  into 
a  few  words,"  etc. 

The  "  summary  manner  "  of  course  relates 
to  the  manner  of  writing  or  drafting  tbe  excep- 
tions. The  exceptions  soould  present  tbe  vari 
ous  points  singly,  cleariv  atid  OMicisely. 

In  this  bill  a  general  exception  is  stated  to 
five  printed  pages  of  the  -fudge's  charge,  in 
gross.  In  those  pages,  tbe  fudge  discuss^  and 
explained  different  matters,  made  several  illus- 
trations, and  stated  diffoentomiteDtions  of  the 
putles.  From  the  bill  of  exceptions  alone  we 
cannot  tell  just  what  poiiit  is  excepted  to.  We 
only  learn  that  from  the  brief  of  counsel.  8QCh 
exceptions  are  not  summary  as  required  by  the 
statute,  and  ahovid  not  be  aUotoed.  Harritnan 
v.  Sanger,  67  He.  442;  Madntoah  v.  'BartleU,  Id. 
180:  Crotby  v.  Ma.  Cent.  B.R.O0J   ' 

Digitized  by 


704 


Nbw  Enousd  Bbfokteb^uf.  Ct.  of  Haine. 


Fn., 


SethFINKHAH 
Honoe  A.  OBANT  and  Tnutei. 

The  Myment  of  a  lemey  befor*  the 
probate  of  the  wUl,  by  the  person 
therein  named  as  executor,  is  made  valid 
by  the  probate  of  the  will  and  the  ap- 
pointment and  qualifleatiim  of  saoh  per^ 
son  as  executor. 

(Tork— Decided  Wbtmtr  SB,  UBBi,) 

ONplaintifl'g  exceptiouB.  OMrruled. 
Trustee  process. 
The  facts  are  stated  in  theoplnkoi. 
Mr.  R.  P.  Tapl«y,  for  plaintUt: 

Funds  in  the  hands  of  an  executor  are  liable 
to  seizure  under  our  trustee  process.  The 
trustee  now  seeks  to  avoid  the  plaintifTs  attach- 
ment, by  an  act  done  anterior  to  his  appoint- 
ment. This  we  think  he  cannot  do.  R.  S. 
dhap.  86,  fi  86.  And  see  also,  Oummtngt  v. 
Ottrvin,  esife.  801. 

An  executor  has  no  Intimate  autbcnity  to 
do  any  act  before  the  probate  of  the  will,  exc^t 
such  as  is  strictly  necessary  and  indispensable; 
such  as  proriding  for  the  decent  burial  of  the 
deceased  and  such  as  is  required  to  preserve 
the  property  of  the  estate  and  for  the  comfort- 
able support  of  the  family.   3  Redf.  Wills,  31. 

He  cannot'  coayey  the  personal  propertT.  He 
cannot  sue  tor  and  collect  debts.  Gampb^  t. 
SMdon,  18  Pick.  23-34. 

The  trustee  as  creditor  has  no  lien  upon  the 
legacy.  It  is  not  a  debt  which  he,  as  executor, 
can  set  off  against  the  legacy.  A  debt  due  from 
d^endajit  to  the  estate  might  be  set  off.  R.  S. 
chap.  83.  g  S6;  6  Met.  S87. 

Under  ib»  andent  English  practice  many 
acts  done  by  the  nominee  before  the  probate  of 
the  will  were  valid.  The  executor  under  that 
practice  could  do  acts  that  no  other  person  could 
do,  and  there  was  a  marked  distinctioo  in  this 
respect  between  an  administrator  and  a  person 
named  in  the  will  as  executor.  But  under  our 
mactice  the  law  is  quite  different.  See,  R  S. 
chap.  64,  $g  6,  ft;  MisKeenv.  Birott,  46  Me.  349; 
Oilman  v.  CHtman,  64  Me.  456;  PemngW,  v. 
j^'n^,  flO  Me.  411.  See  also,  8  Bedf.  Wills, 
31. 

Mr.  H.  Fairfield,  for  Trustee: 

The  appointment  gives  complete  validity  to 
the  payment  before  the  'appointment.  The 
payment  was  confirmed  instantaneously,  upon 
the  appointment,  and  no  moment  intervened 
in  which  a  trustee  attachment  could  be  made. 
AlT&rd  T.  ifoTvA,  13  Allen,  604. 

liie  executor,  as  such,  could  pay  the  lega<nr 
before  his  appointment.  3  Bedf.  Wills,  14-16; 
Rand  t.  SuAard,  4  M^  356,  357;  String  v. 
Ikuiman,  13  Me.  183. 


Whether  the  erocutor  paid  this  money  o>atof 
the  funds  of  the  estate  or  partly  from  the  estate 
and  partly  fnun  his  own  funds  can  make  no 
difference;  for  if  an  executor  pays  out  of  his 
own  money  debts  to  the  value  of  the  assets,  be 
mav  apply  the  ass^  to  his  own  use  towards 
satuf  action  of  the  money  he  has  expended. 
Baneodsr.  Minot,  8  Pick.  87. 

Idbb^t  Jr,  deHverad  the  (^>inion  of  the 

court: 

The  exceptions  raise  the  question  of  the  lia- 
bility of  the  trustee.  The  facts  upon  which 
the  Uability  depends  are  in  substance  as  follows: 
Ira  Grant  died,  testate.  July  37,  1883.  The 
trustee  was  named  as  executor  in  the  wilL  Hie 
testator  gave  to  the  principal  deltadant  a  legacy 
of  $1,000.  On  the  4th  of  September.  1882,  the 
trustee,  as  executor.paid  to  the  principal  defend- 
ant $913,  in  part  payment  of  the  legacy ,  takhig 
his  receipt  therefor.  The  will  was  probated  on 
the  Sth  of  September,  1883,  and  on  that  day 
tlm  trustee  was  duly  appointed  and  qnaUfledas 
encntor.  Afterwards,  on  the  same  day,  this 
action  was  commenced  and  the  writ  served  on 
the  trustee.  By  the  settlement  of  the  estate  in 
probate,  it  appears  that  it  is  insufficient  to  pay 
all  legacies  in  full,  and  that  the  $913  was  a& 
that  the  defendant  was  entitled  to,  under  the 
wiU. 

It  is  claimed  by  the  learned  counsel  for  the 
plaintiff  that  when  the  payment  was  made  by 
the  trustee,  he  had  not  been  i^pc^ted  execu- 
tor by  the  probate  court,  and  had  no  authority 
to  make  the  payment;  that  he  made  it  <m  his 
wrong,  and  therefore  the  k^cacy  was  dne  ^m 
the  estate  <tf  the  testator  when  the  writ  was 

We  think  this  is  not  the  law.  Tme,  when 
the  payment  was  made,  the  trustee  had  no  kwsl 
right  to  use  the  funds  of  the  estate  for  that 
purpose;  but  when  one  named  as  executor  In 
a  will  deals  with  the  assete  of  the  estate  before 
his  appointment  and  qualification,  without 
authority,  his  appointment  and  qiulification 
date  back,  by  construction,  to  the  death  of  his 
testator,  validate  bis  acts,  and  be  can  no  Umga 
be  held  as  executm:  demm  tort.  At  the  timeof 
the  service,  there  was  nothing  due  the  legatee. 
8haiab&r  v.  Wyman.  15  Mass.  833;  Andfw  v. 
OaUimta,  16  Mass.  836;  Rand  v.  Hubbard,  4 
Met.  353;  dpHng  v.  Parkman,  12  Me.  137;  Al- 
voTd  V.  Mar$h,  13  Allen  608. 

It  is  further  clanned  for  the  plaintiff,  that,  as 
matter  of  fact,  the  pavment  was  not  made  till 
after  the  service  of  the  writ;  but  we  think  Uw 
case  does  not  warrant  audi  a  flndhig. 

Exceptiont  ot>erruied. 

Petera.  Walton*  Virsin.FMtor 

and  Haakallf  JJ.,  concurred. 
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That  she  is  entitled  to  priority  In  case  the  de- 
Tine  tQ  the  son  were  general,  as.  "  all  of  the 
rest  and  resldiie  of  my  estate,"  is  conceded. 

The  contention  is  that  the  rule  does  not  w- 
ply  where  fbe  real  estate  is  specifically  dertaed, 
as  by  name  or  description. 

She  is  a  purchaser  for  value.  The  ffroiinds 
of  her  priority  are  fully  stated  in  the  following 
cases:  Burridge  v.  Bradyl.  1  P.  Wms.  137; 
Blower  v.  Morra.  3  Ves.  Sr.  430;  laenhart  v. 
Bm/tn,  1  Edw.  Ch.  411;  Noreatt  t.  Gordon,  14 
8fm.  358;  StahUekmidi  r.  Lett,  1  Smale  &  Q. 
431;  Qaw  v.  Huffman,  13  Glratt.  638;  Durham 
T.  Bhodea.  38  Md.  384;  Potter  v.  Bromt,  11  R 
1.382;  Hoitardv.  J?VaRc^,80N.J.Eq.444;  Stede 
T.  BUele,  64  Ala.  480;  i2e  Dotan,  4  Redf.  611. 

Harlng  no  dower  interest  to  part  with 
does  not  obtain  any  precedence,  but  most  share 
equally  with  other  pecuniary  legatees.  Bsrrine 
V.  Perrins.l  Halst.l8d:  Acej/v.  ^'mjw?n,nBeaT. 
86;  Soper  v.  Baper,  L.  R.  8  Ch.  Div.  711'. 

in  this  respect  she  stands  like  any  other 
creditor,  a  legacy  to  whom  has  priority  if  he 
has  a  real  claim  to  surrender;  otherwise,  it 
shares  pro  rata  with  others.  Baniet  t.  AhA,  1 
Younge,  841. 

But  if  she  has  such  davm,  she  is  so  far  a 
"  creditor"  that  if  the  estate  is  insolvent,  slw 
shares  pro  rata  with  other  creditora;  which, 
course,  voluntary  legatees  do  not.    Traej/  v. 
Murray,  44  Mich.  109.  « 

And  some  say  she  has  even  a  superior  right 
to  other  creditors,  to  the  value  of  her  dower  in- 
terest.  ffnO't  (km,  1  Bland,  Ch.  308. 

Like  any  other  creditor,  also,  she  is  entitled 
to  interest  from  the  time  of  her  husband's 
death,  when  other  pecuniary  and  gratuitous 
legatees,  ordinarily  are  not.  WHUamson  v. 
Wiaiamaon,  6  Paige.  804;  Poliard  v.  Pollard, 
1  Allen,  400;  ToaU  v.  Stea^ey.  106  Mass.  106. 

And  whether  the  pecuniary  legacy  to  her 
equals  or  exceeds  the  value  of  her  dower  inter- 
est surrendered  is  quite  immateri&L  The  hna- 
hand  has  the  right  to  put  his  own  value  on  her 
interest  in  his  land.  DavmhiU  r,  FMeher, 
Amb.  344;  Rover  v.  Boper,  eupra  ;  FarnumY, 
Bateotn,  133  Mass.  289. 

And  it  is  quite  immaterial  to  her  priority  for 
a  pecuDiaiT  legacy,  that  she  also  has  other  pro- 
vision for  her,  in  the  will  or  otherwise,  In  lieu 
of  dower.  Her  dower  right  buys  her  leracy 
in  fulL  DavenAiU  v.  FleteAer,  tupra;  Heath  v. 
Bendy,  1  Rnss.  648. 

The  only  discovered  cases  at  variance  with 
this  steady  flow  of  authority  is  that  of  Jett  v. 
Bernard,  8  Call,  11,  in  which  a  three  line  opin- 
ion gives  no  reasons  for  its  conclusion;  and 
Ghamber$  v.  Davit,  16  B.  Hon.  623,  which  was 
subsequently  corrected  by  statute  to  omfwm 
to  other  States. 

There  is  no  difference  where  the  devise  to 
others  is  specific.  Beed  v.  Beed,  9  Watts,  266; 
L^d  V.  Lord,  33  Conn.  827;  Warren  v.  Mtxrrit, 
4  Del.  Cb.  389-803;  Loocoek  v.  Clarkton,  1 
DesauB.  Eq.  471;  Stuart  v.  Oareon,  Id.  600;  3 
Redf.  Wills,  453,  pi.  10. 

_      „         The  general  principles  involved  in  this  sub- 

This  win  did  not  expressly  say  the  widow's  I  ject  logically  require  that  do  distiction  be  made 
legacy  was  "ia  Heu  of  dower; "  but  her  accept- 1  between  general  and  specific  lenciea.  Hub- 
ance  of  it,  by  a  non-waiver,  does,  by  force  of  |  bard  v.  Hviibard,  6  Met.  50;  Tome  v.  Bmuey, 
the  statute,  give  her  exactly  the  same  lights  as '  Pollard  v.  Pollard,  Famum  t.  Batam,  suproy 
if  it  had  been  so  expressed.  TovAe  v.  Swaaey,  \  Richardson  v.  Hall,  124  Masa  " 
106  Mass.  100.  I    Mr.  T.  H.  Stetaoa.  f^r 
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Benjamin  F.  BORDEN  «tal. 

AmyJENESsfoj. 

1.  By  the  Statute  of  Massaohusetts  when  a 
provision  is  made  for  a  widow  by  the 
will  of  a  deceased  hnsband,  which  she 
accepts,  she  is  not  entitled  to  dower* 
imlesB  it  plainly  appears  thereby  that 
saeh  was  the  intention. 

2.  When  a  provision  made  for  the  widow 
by  the  testator  is  not  In  terms  declared 
to  be  in  lieu  of  dower,  her  failure  to 
waive  the  provialona  of  the  will  oper- 
ates as  an  acceptance  of  them  and  plaoee 
her  in  the  same  portion  as  if  each  pro- 
vision had  been  expressly  declared  to  be 
in  lien  of  dower. 

.8.  The  widow  has  the  riyht  to  a  pFk>Flty 
of  payment  of  a  legacy  which  she  takes 
in  consideration  of  relinquishment  of 
dower;  but  when  she  has  no  dower  in- 
terest, as  where  she  had  a  settlement  in 
lien  of  dower;  she  obtains  no  preeed- 
enee.  bat  shares  equally  with  other 
legatees. 

4.  Wnereawifolsantttlodtasshelsander 
the  laws  of  Maasaehnsetts,  to  a  share 
in  the  persoaal  property  of  the  hns- 

bandf  of  which  she  cannot  be  deprived 
by  will,  the  relinquishment  of  such  right 
entitles  her  to  receive  the  legacy  given 
in  consideration  thereof,  In  preference 
to  those  who  are  pore  benefloiaries. 
Whether  one  devise  or  bequest  is  to  be 
postponed  In  payment  to  another  is  a 
anestion  of  intration. 

4t.ln»«eifle  as  well  as  general  lesacies  and 
devises  abate  in  favor  of  a  provision 
made  for  a  widow,  and  she  is  entitled  to 
priority  of  payment  thereof. 

7.  The  widow  takes  as  a  pnnshasar 
where  she  relinquishes  her  rights,  and 
is  not  to  be  deemed  merdy  a  ben^dary 
In  marshaling  the  assets. 

(Bristol— Decided  January  U,  1886.) 

IN  equity  for  the  construction  of  a  will. 
The  case  ia  stated  by  the  court. 
JAasn.  E.  H.  *  8.  C.  Bennett,  for  Mrs. 
Jenks: 

The  widow's  legacy  in  this  case  was:  "  my 
new  dwelling  house,  and  garden  lot,  for  life; 
fire  wood,  and  keeping  of  a  cow" ;  also,  "  ab- 
sc^utely  all  my  housew)ld  furniture  and  indoor 
moraUea,  and  J3,000." 

To  his  800  George:  "  my  homestead  farm, 
and  also  my  new  dwelling  house  and  garden 
lot,  after  my  wife's  death;  also,  "all  mv  farm- 
ing tools,  live  slock,  carriages,  etc.,  and $8,000 
in  money." 

There  is  nothing  to  pay  the  widow's  $2,000, 
except  the  real  estate  given  to  George;  and  the 
controversy,  therefore,  is  between  them  only. 
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When  a  (estator  giTea  spea&c  chattels  or 
lands,  and  then  gives  mere  money  to  more  or 
less  meritorious  donees,  his  dominant  thought 
and  pturpoae  is  that  the  specific  things  shall  go 
where  he  says. 

The  true  meaning  of  the  widow's  nftis  thus: 
"I  give  her  $2,000  out  of  persoud  estate  not 
specifically  bequeathed."  lome  T.  Smuej/,  106 
Mass.  100-108;  Hvibard  v.  Hubbard,  6  Met.  50; 
McLean  t.  Bobertton.  126  Mass.  588. 

In  the  absence  of  any  provision  in  the  will,a 
deficiency  in  assets  is  to  be  made  up:  1,  out  of 
residuary  estate;  2,  out  of  general  legacies;  8, 
out  of  legacies  given  for  a  valuable  considera- 
tloD,  such  as  dower;  4,  specific  and  demon- 
stratiTe  legacies.   3  Wma.  Exec  1468. 

A  legacy  given  in  Ueu  of  dower  has  no  pref- 
erence over  a  specific  l^acy.  Id.  1460,  1478; 
2  Bedf.  Wills,  462;  Wmxev.  Wileox,  18  Allen, 
262. 

Pollard  V.  Pollard,  1  Allen,  491,  is  no  ad- 
verse authority.  The  legacies  which  had  to 
contribute  were  not  and  could  not  be  specific. 
The  agreement  of  facts  wronely  used  that  word. 
But  neither  the  court  nor  the  reporter  make 
any  such  mistake. 

mdtardgtm  v.  Hali,  124  Mass.  2S8-28S,  ex- 
plains the  effect  of  a  governing  provision  In  a 
will  relating  to  this  subject. 

Where  the  testator's  intent  is  so  distinctly 
•  marked  by  a  specific  desire,  the  courts  bold  that 
such  ^fts  are  even  to  be  relieved  from  mort- 
gages thereon. 

jfamum  v.  Batoom,  183  Mass.  288,  consists 
with  our  view.  This  was  a  case  where  all  were 
apedflc  and  some  more  meritorious  than 
othem.   P.  S.  chap.  187.  %%  87,  88.  80. 

Devena,  J.,  dellTered  the  opinion  of  the 

court: 

The  provirion  made  for  the  widow  by  the  tes- 
tatOT  is  not  in  terms  dedaied  to  be  In  lieu  of  dow- 
er; but  as  by  the  Statute  of  Massachusetts  when 
provision  is  made  for  a  widow  by  the  will  of  a 
deceased  husband,  she  is  not  entitled  to  doner, 
unless  it  plainly  appears  thereby  that  such  was 
the  intention,  under  the  Pub.  Stats,  chap.  127, 
18, 20,  her  faHnreto  waive  the  provisioni  of 
the  will  operated  as  an  acceptance  of  them, 
and  placed  her  in  Uie  same  position  as  if  such 

erovisions  had  been  expressly  declared  to  be 
I  lieu  of  dower.  Totcle  v.  Sxcatey,  106  Mass.  100. 
The  widow  is  a  purchaser  for  value  in  ac- 
cepting tbe  provisions  of  the  will,  and  is  not 
treated  as  a  gratuitous  object  of  tbe  testator's 
bounty.  By  a  relinquishment  of  her  dower 
tbe  estate  acquires  a  valuable  right  of  proper- 
ty. Whether  the  provisions  be  more  or  less,  as 
urasthe  testator,  the  widow  and  all  pure  bene- 
ficiaries under  the  will  are  coDcemed,  it  is  the 
right  of  the  testator  lo  affix  what  consideration 
be  pleases  for  the  relinquishment  of  dower, 
and  for  the  widow  to  accept  or  reject  it. 
Whether,  as  against  creditors,  a  provision  in 
Ueu  of  dower  far  exceeding  its  value  could  be 
held  good  need  not  now  oe  discussed.  The 
ri^t  of  tbe  widow  to  a  privity  in  the  pay- 
ment of  the  legacy  which  she  takes  in  consid- 
eration of  relinquishment  of  dower  is  so  well 
established  that  it  hardly  requires  the  citation 
of  authorities.  Burridge  v.  Bradyl,  I  P.  Wms. 
127;  BiOTWv.  Jforre*.  2  Ves.  Sr.  420;  AVreoM, 
V.  Gordm,  14  Sim.  258;  Wmamaon-v.  WUliam' 
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ton,  6 Paige  298-804;  FttOardv.  PaUard,!  Alkn, 
490:  TStwS  v.  Swuejf.AOfi  Mass.  100;  Famm 
V.  Baacom,  122  Masa  382,  289. 

It  seems  to  be  equally  established  that  where 
a  widow  has  no  dower  interest,  as  where  she  is 
provided  for  by  a  jointure  or  other  settl^ent 
in  lieu  thereof,  she  obtains  no  precedence,  but 
shares  equally  with  other  pecuniary  l«ciilees. 
Roper  V.  Romr,  L.  R.  8  Ch.  l>iv.  714;  Aety  v. 
Simpson,  6  Beavan,  86. 

It  would  follow  from  these  principles  that 
where  a  wife  is  entitled,  as  she  is  under  tbe 
laws  of  Massachusetts,  to  a  share  in  the  pe^' 
sonal  property  of  the  husband,  of  which  she 
cannot  be  deprived  by  will,  the  relinquishmeDt 
of  such  right  would  mtitle  her  to  receive  the 
legacy  given  in  oonaidentton  Uiereof  in  pref- 
erence to  those  who  were  pure  beneficiaries. 
Famum  v.  Bateom,  122  Mass.  289. 

The  position  which  she  occupies  in  regard  to 
such  a  legacy  may  be  different  so  far  ts  credit- 
ors are  concerned,  as  her  right  is  Independent 
of  theirs  in  tbe  one  case  and  subject  thereto  in 
the  other.  It  is  not  dinnited,  in  the  case  at 
bar.  that  the  widow  is  entitled  to  payment  of  her 
pecuniary  legacy  from  the  peratmal  property 
which  has  been  generally  bequeathed,  to  the 
exclusion  of  the  other  legatees;  but  it  is  con- 
tended that  neither  the  personal  chattels  spe- 
ciflcally  bequeathed  to  George  A.  Jenks,  nor 
the  land  devised  to  him,  shomd  such  personal 
cliattels  prove  insufficient,  can  be  applied  tfr 
the  payment  of  the  legacy  to  the  widow. 
Whether  one  devise  or  bequest  is  to  be  post- 
poned in  payment  to  another  is  a  question  of 
intention.  The  provision  which  a  testator 
makes  for  his  widow  may  be  in  any  form  he 
chooses,  as  tbe  wife  may  or  may  not  accept,  as 
she  pleases.  It  may  be  charged  solely  on  per- 
sonal or  real  estate  distinctly  specified;  it  may 
be  made  subject  to  or  preferred  above  otiier  leg- 
ades;  or  that  whidh  is  given  may  be  charged 
with  payments  orllabilines  toothers.  Where 
a  specific  thing  is  ^ven,  there  is  certainly  a 
difference  from  a  general  donation,  wbich  may 
be  satisfied  from  many  sources.  If  the  tbin^ 
exists,  the  donee  receives  it;  if  not,  no  other 
portion  of  the  testator's  property  is  fshaned 
with  the  payment  of  its  value.  The  contentno 
of  Qeorge  A.  Jenks  is,  therefore,  that  as  tbe 
farm  and  personal  property  thereon  were  spe- 
cifically devised  and  bequeathed  to  him,  even  if 
Mrs.  Jenks  was  in  a  sense  a  purchaser  for  val- 
ue, in  this:  that  she  relinquished  her  right  of 
dower  and  her  rights  in  tbe  personal  property, 
which  could  not  otherwise  have  been  taken 
from  hex  in  &t(»  of  any  pure  bendSdaries; 
yet  that  she  ia  not  entitled  to  look  to  the  real 
and  personal  estate  thus  specifically  bequeathed 
to  others.  The  widow  must  be  neld  to  have 
accepted  the  provisions  of  the  willaccordinit  to 
their  legal  meaning;  and  the  question  Ihereiore 
is,whetner  their  true  interpretation  is  that  tltff 
were  or  were  not  subject  to  the  other  ^ledfic 
tegades.  The  priodple  on  which  it  is  beU 
that  provisions  of  a  will  accepted  by  a  widow 
are  to  be  carried  out,  if  necessary,  to  the  ex- 
clusion of  all  pure  beneficiaries,  would  require 
that  the  same  rule  should  be  applied  where 
legades  were  specific,  there  being  no  genaal 
legacies  from  which  these  provisions  couW  be 
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tbe  prDTiBioD  for  the  widow  satisfies  a  legal  de- 
mand against  the  eBtate,wbich  could  not  other- 
wise be  met,  it  should  properly  talie  precedence 
of  everything  which  is  pure  bounty.  Pollard 
T.  PoUard,  1  Allen,  400. 

That  specific  legacies  must  be  held  to  abate 
as  well  as  genenu,  In  faror  of  tbe  provision 
made  for  a  widow,  appears  to  have  been  dis- 
tinctly held  in  Looeock  v,  C'larkMn,  1  De  Saus. 
Eq.  471 ;  Stuart  v.  Carton,  Id.  600,  and  Clayton 
V.  AHn,  88  Qa.  SSO. 

In  other  cases  whan  aome  of  the  legacies 
were  specific  and  others  general,  it  has  been 
held  ibaX  the  provision  for  the  widow  was  en- 
titled to  prionty,  apparently  without  suggestion 
that  any  difference  could  exist  between  the  two 
classes,  so  far  as  their  priority  ms  concerned, 
whatever  difCerence  there  might  he  among  tbe 
legatee  inUr  mse.  Reed  v.  Seed,  9  Watts,  368; 
Lord  T.  Lord,  28  Conn.  837. 

Tbe  statement  of  facts  in  Pollard  v.  Pollard, 
ubitupra,  terms  the  other  bequests  "specific"; 
but  as  the  first  clause  of  the  will  provided  that 
tbe  executor  should  sell  and  convert  into 
money  all  the  real  and  personal  property  of 
the  testator,  it  is  probable  that  the  word  was 
wrongly  used  instead  of  "definite,"  or  some 
dmDar  term. 

As  the  opinion  does  not  deal  distinctly  vrlth 
the  question  of  priority  in  case  tbe  other  l^a- 
cieshad  been  of  articles  or  parcels  of  property 
specifically  described,  tbe  opinion  cannot  tie 
said  to  be  decisive  of  the  question  before  us, 
but  the  principle  there  establidied  is  of  great 
weight  in  determining  it.  It  is  there  dedded 
that  tbe  widow  always  takes  as  a  purchaser 
when  ^e  relinquishes  her  rights,  and  is  not  to 
be  deemed  merely  a  beneficiary  in  marshaling 
tbe  assets.  A  similar  principle  has  been  ap- 
plied where  a  devise  has  been  made  to  the  hus- 
band, by  reason  of  his  relinquishment  of  bis 
l^d  m;fat8  in  the  personal  property  of  the  wife. 

la  Fumum  v.  Aueom,  utti  rupra,  all  legacies 
and  devises  were  specific,  including  a  life  inter- 
est to  the  hiiflbana  of  the  testatrix  in  her  real 
estate,  be  not  being  a  tenant  by  curtesy 
therein.  He  was  entitled  to  one  Imlf  of  her 
personal  property;  of  this  he  could  not  have 
been  deprived  by  her  will,  except  with  his  own 
assent.   Oen.  Stats,  chap.  106,     9,  10. 

His  assent  was  accompanied  by  a  devise  to  him 
of  this  life  estate.  It  was  held  that,  ontil  all 
the  other  specific  legacies  and  devtses  were 
exhausted,  no  resort  for  the  payment  of  debts 
could  be  had' to  the  life  estate  devised  to  the 
husband.  It  was  further  said  that  it  was  not 
important  whether  that  which  the  husband 
was  to  receive  was  or  was  not  an  exact  equiv- 
alent that  which  he  rellnquiBhed.  It  was 
sofflctent  if  the  testatrix  saw  nt  so  to  treat  it. 
In  Farnum  v.  Saseom,  the  devise  to  the  hus- 
band was  indeed  specific,  but  the  grotmd  upon 
which  it  was  given  a  priority  over  other 
q>eciflc  legacies,  they  being  required  to  con- 
tribute to  tbe  payment  of  the  debts,  while  it 
was  not,  equally  exists  when  the  legacy  is 
general  in  its  terms.  It  is  a  testamentMpr  ptt 
lOQDded  on  a  valuable  consideration,  and  te  thus 
entiUed  to  preference.  Bi^ard$on  t.  Ball,  134 
Mass.  228. 

In  McLean  v.  Bobertson,  126  Mass.  637,  a 
l^acy  of  a  fixed  sum  of  money  was  given 
by  a  testatrix  in  oonsideradon  of  a  debt  which 
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she  deemed  it  her  duty  equitably  to  pay.  There 
were  also  other  bequestB  of  niecifle  sums  of 
money  to  pure  benradaries.  It  was  held  that 
the  language  of  the  will,  by  which  all  the 
specific  bequests  of  mon^  were  to  abate  propor- 
tionally, in  case  of  a  deficiency  of  assets,  was 
not  to  be  applied  to  this  legacy,  in  view  of  the 
intention  of  the  testatrix  to  pay  a  debt  by  it 
which  she  held  It  incumbent  on  her  to  do. 

It  is  contended  on  behalf  of  George  A.  Jenks. 
that  the  true  meaning  of  the  gin  is  as  if  it 
were  written,  "I  give  to  my  wiobw  $2,000,  out 
of  mv  personal  estate  not  specifically  be- 
q^ueauied."  But,  in  view  of  tbe  valuable  con- 
sideration she  pays,  she  is  to  be  treated  as  a 
qiuui  creditor;  and  as  the  gift  relieves  the  es- 
tate of  the  testator  from  a  proper  charge 
thereon,  tbe  testator  must  be  held  to  have  in- 
tended In  the  absence  of  direction  to  the  con- 
trary, that  it  should  be  paid  out  of  any.  proi>- 
erty  which  he  had  to  bequeath  or  devise,  of 
course  In  the  order  in  whldi  that  property  was 
properly  to  be  subjected  to  charge. 

The  legacy  of  personal  chattels  spedflcally 
bequeathed  to  Qeorge  A.  Jenks  must  there- 
fore abate,  and  if  necessary,  the  specific  de- 
vise of  the  land,  in  order  to  satisfy  the  legacy 
to  the  widow. 


E.  REMINGTON  ft  SONS 
SAHANA  BAT  CO.  et  of. 

1.  A  credltOT'a  bill  to  reach  tfae  unpaJd 
subscription  to  tbe  capital  stock  of  a 
corporation  from  a  stockholder,  to  be 
applied  in  part  satisfaction  of  a  judg- 
ment against  the  corporation,  cannot 
be  maintained  wltnont  proof  that 
plaintiff  recovered  a  Talia  Judgment 
against  the  corporation  and  that  he  can- 
not x^aort  to  his  original  claim  against 
the  eompanx  hi  case  that  jud^ent 
appears  to  be  "TOid. 

2.  where  the  eorporatt<m  bad  been  dls- 
solved  and  ceased  to  exist  for  an^  pur- 
pose before  Judgment  against  it  was 
rendered,  such  Judgment  is  void  and 
cannot  be  the  fomi(mtion  of  a  creditor's 
bUl. 

8.  A  court  of  oqni^has  no  general  Jarls- 
dictioa  of  a  bill  by  a  single  creditor,  not 
brought  on  behalf  of  such  creditors  as 
may  choose  to  join,  and  which  does  not 
make  other  stockholders  parties,  but 
makes  the  corporation  a  nominal  par^ 
when  at  the  time,  such  corporation  has 
ceased  to  exist  for  any  purpose. 

(Bristol— Dedded  January  9,  USfL) 

EQUITY.  On  demurrer  to  bill.  BiUdimiieted. 
Bill  by  a  judgment  creditor  to  subject  the 
unpaid  suosciiption  of  a  stockholder  to  the 
saUsfaction  in  part  of  a  judgment  against  the 
Ccunwration. 

Further  statement  appears  in  the  opinion  of 
the  court. 

Mr.  J.  H.  Benton,  for  F.  L.  Ames  and 
others,  executors,  demurrants : 
The  Ull  cannot  stand  ^  a  cxeditgi^i^  Jhj^ 
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catue  the  Contontion  ia  not  a  party  within  tl 
jurisdiction  of  the  court.  The  Corporation  is 
neceaaary  party  to  a  suit  to  enforce  the  liability 
of  subscribers  to  its  capital  stock  for  the  bene- 
fit of  creditors.  Vo$e  v.  Orani,  15  Mass.  .606  ; 
^ftnan  v.  Bonney,  101  Mass.  563  (late  case); 
FiTBt  Nat.  Bank  of  SinnOna  y.  BigelM,  U.  8. 
C.  C.  Dist.  <A  Mass.;  Ogavie  v.  Entmlna.  Co., 
82  How.  883  (68  U.  S.  bk.  16,  L.  ed.  84fl);  Dav- 
enport V.  DoiM,  18  Wall.  626  (86  U.  B.  bk.  21. 
L.  ed.  988);  Wetlherbee  v.  Baker,  35  N.  J.  Eq. 
601-507. 

The  liability  of  the  stockholder  to  the  credit- 
or ia  through  the  corporation,  not  direct;  and 
when  Uie  stockholder  is  sued  it  must  be  in  a 
way  to  put  what  he  pays,  directly  or  indiirect- 
ly  mto  the  tieasuir  of  the  corporation  for  a 
distribution  accoroing  to  law.  Patterson  v. 
Zjwifl,  106  U.  S.  619  (l>k.  27,  L .  ed.  266). 

It  is  obvious  that  no  order  can  be  made  in 
this  suit  which  the  Corporation  or  its  officers  are 
bound  to  perform,  for  the  publication  of  the 
order  of  notice  under  the  equity  rules  was  only 
constructive  notice  to.  the  Corporation  that  it 
might  come  in  and  become  a  party  if  it  chose, 
but  did  not  in  any  sense  bring  it  within  the 
jurisdiction  and  control  of  the  court  as  a  real 

S,rty.   Spurr  v.  ScoviUe,  8  Ciish.  578,  582; 
aeomber  v.  Jaffray,  4  Gray,  82;  Pennoyer  v. 
2ieff,  95  U.  8.  7S7(bk.  24,  L.  ed.  570.) 

This  is  not  a  proceeding  in  rem  but  a  pro- 
ceeding in  pemntom  agauut  the  Corporation 
and  its  stock  subscribers  to  compel  the  Corpo- 
radoD  to  collect  the  subscriptloiu  and  pay  its 
debts;  and  if  it  does  not,  to  cause  it  to  w  done 
by  a  receiver  who  would  hold  the  amount  col- 
lected as  the  Corporation  would  if  it  collected 
it;  i.  e.,  for  the  benefit  of  all  creditors  of  the 
Corporation.    Fdeh  v.  Hooper,  119  Mass.  52. 

A  foreign  corporation  can  be  sued  and  made 
a  party  only  by  an  attachment  of  its  {noperty. 
Publication  of  notice  or  service  on  Its  offloers, 
even  if  it  have  a  usual  place  of  business  in  the 
Commonwealth,  is  at  most  only  notice  of  the 
suit  Desperv.  Oont.  Water  Meter  Co.  187  Mass. 
262;  Lemgv.  N.  R.  R.  Co.  139 Mass.  294. 

In  Erickaon  v.  Neemith,  4  Allen,  28^-287,  the 
court  says:  "  This  court  has  no  jurisdiction 
that  will  reach  such  corporation  out  of  this 
Commonwealth,  having  no  assets  here." 

A  bill  in  equity,  even  when  an  injunction  is 
issued  to  restriUu  the  disposition  of  the  property 
sought  to  be  reached  by  it,  creates  no  lien 
upon  the  property.  Squire  v.  lAneoln,  187 
Mass.  399;  hnsere  v.  Baffmond,  187  Mass.  488. 

And  besides,  subscriptions  to  the  stock  of  a 
corpcmtion,  bdng  a  trust  fnnd  belonging  to  it 
oidy  for  tiie  benefit  of  all  its  creditors,  are  not 
attachable  In  a  suit  by  one  creditor.  Oreatev. 
BaAeoek,  10  Met.  525,  583;  Patterson  t.  I^/nde, 
106  V.  8.  519  (bk.  27,  L.  ed.  265). 

After  an  assessment  to  satisfy  such  deficiency 
has  been  made  by  the  order  oi  a  court,  which 
has  jurisdiction  and  control  of  the  corporation 
and  Its  directors,  a  bill  in  equi^  may  be  main- 
tained, on  such  asBCsameot  by  the  receiver  or 
assignee,  agidnst  the  BtockholiterB  without  mak- 
ing the  corporation  a  party.  Upton  v.  TrSnIr 
CMk,  91  U.  S.  45  (bk.  28,  L.  ed.  208);  Adler  v. 
MUwaukee  Brick  Mfg.  Go.  18  Wis.  57. 

Equity  does  not  interfere  in  behalf  of  a  cred- 
itor suing  for  himself  alone  to  obtain  payment 
out  of  the  assets  of  an  insolvoit  debtor,  era 
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the  court,  but  recjuires  that  the  other  crediton 
should  be  permitted  to  sh^  in  the  rdief, 
which  must  be  sought  by  a  creditor's  bin. 
Btory,  Eq.  W  %  ^  et  aeq.  ;  HaOet  v.  BaUet,  i 
Paige,  19;  J^derto  v.  Wood,  8  Paige,  617;  Mana 
V.  Fentz,  S  N.Y.  415;  Otgoodv.  Lavtin,  8  Abb. 
App.  418;  Adler  v.  Mii.  Briek  Mfg.  Co.  18  Wis. 
57,  62. 

Upon  principle  and  authority  a  creditor's 
bill  must  DC  in  behalf  of  all  creditors  who  may 
join.  But  even  when  the  courts  held  that 
when  creditors  of  equal  rank  were  entiUed  tot 
fund  they  must  be  joined  in  a  suit  to  reach  it. 
MeDermuU  v.  Strong,  4  Johns.  Ch.687, 691.  See 
Thompmn  v.  Brotm,  4  Johns.  Ch.  619, 648, 944. 

Thff'doctrine.  that  an  execution  creditor  ac- 
quires a  legal  preference  to  the  assistance  of  Ibe 
court  so  that  he  may  maintain  a  bill  in  equi^ 
for  himself  alone,  applies  only  when  he  seeks 
the  aid  of  equity  to  rcAch  prop<^y  belonging  to 
the  debtor  at  law,  but  which  cannot  be  reached 
on  execution  at  law.  It  does  not  apply  when 
the  property  is  assets  in  a  court  of  e<iuity  on^, 
and  then  only  in  trust  for  othere,  as  in  this  case. 
Purdg  V.  DoyU.X  Paige,658;  WHmmY.  Fidding, 
3  Vem.  768;  Freedmam  Saidnga  <fe  Truit  Co. 
V.  Earle,  110  U.  8.  710  (bk.  28.  L.  ed.  801). 

There  are  peculiar  reasons  for  the  enforce- 
ment of  this  rule  in  case  of  suits  to  enforce  the 
common-law  liability  of  stock  subscribers  to 
creditors  of  the  corporation.  This  is  not  an 
absolute  Uabilily  for  its  debts,  like  that  which 
the  statute  law  in  some  cases  creates  or  pro- 
vides shall  arise  upon  certain  contingencies,  ss 
in  Bond  v.  Appleton,  8  Mass.  478;  KnouUon  v. 
Aekleg,  8  Cush.  93;  Hateet  v.  Anglo  Saxon  IH. 
'Co.  Ill  Mass.  200. 

It  is  the  same  which  exists  when  tne  coital 
or  assets  of  the  corporation  have  been  divided 
among  its  stockholderB  bef  <»«  Its  debts  are  paid; 
as  in  Tm0  t.  6Tant,  IS  Mass.  506,  and  Sp&arr. 
Chant,  16  Mass.  9 ;  or  where  by  statute  the 
stockholders  are  made  liable  upon  the  debts  of 
the  corporation  to  the  amount  of  their  stock;  s> 
in  Sarrit  v.  Dorchetter  Parith,  28  Pick.  1 13. 

It  is,  as  to  the  creditors,  only  an  obligatioo 
to  contribute  ratably  with  all  other  subsmbos 
to  ratable  payment  of  all  creditors.  Itisaiao- 
portionate  Uability  limited  to  the  amount  d 
the  stock,  and  on  which  no  decree  can  be  ren- 
dered for  a  greater  amoimt,  nor  for  any  par- 
pose  but  to  make  up  a  deficiency  of  assets  to 
pay  the  debts  of  the  corporation.  Vote  v. 
Grant,  ntpra;  Spear  v.  Orant,  tupra;  Hdrri$ 
T.  DoTeltettBT  PariiA,  supra  ;  Baker  v. 
Sank,  Met.  IBS,  192;  OrtaMv.Ba6eoek,»Hm; 
Qrm  r.  Breed,  10  Met.  576;  BeU  v.  ^vHing. 
8  Alien,  486;  OommonteealtA  t.  CbekHvak 
Bank,  8  Allen,  48;  Ward  v.  GrimeoUMBe  MSi- 
Co.  16  Conn.  593-601. 

When,  therefore,  a  creditor  seeks  to  compd 
a  subscriber  to  perform  this  obligation,  he 
must  do  it  in  ecjuity  and  in  a  court  wheie  the 
subscriber  can,  if  he  desires,  have  the  extent  of 
his  obligation  detetmined  once  for  all.as  wdl 
that  which  he  Is  under  to  his  associate  snb- 
scribers  as  to  creditors.  Otherwise,  he  may 
be  compelled  to  respond  to  creditors  under  one 
rule,  and  obtain  his  contribution  from  his  as- 
sociates under  another.  Poilard  v.  Baileg,  90 
WaU.  520;  (87  U.  S.  bk.  22.  L.  ed.  876);  Km 
England  Bank  t.  8tock^dd^^<^^  L  154; 


Digitized  by  vjOOJ 


1886. 


Rehhtoton  &  Sons  t.  Sauaka  Bat  Ck>. 


70» 


Terr^  v.  7^i*man,  99  U.  8. 156-iei  (bk.  38,  L. 
ed.  587-589). 

A  bQl  cannot  be  maintaioed  by  a  single 
creditor  on  his  own  behalf  alone  sgunst  a  cor- 
poration and  one  of  Its  Btockholders  to  procure 
the  application  of  the  unpaid  subscription  of 
stockholders  to  the  payment  of  bis  claim.  Ko 
one  creditor  can  assume  that  he  alone  is  en- 
titled to  what  any  stockholder  owes.  Patlerton 
T.  Lmth,  106  U.  S.  510-691  (bk.  36,  L.  ed.  966, 
S66):  TVny  v.  Littie,  101  XT.  S.  S16  (bk.  26,  L. 
ed.  864). 

A  creditor'^  bill  to  reach  unpaid  stock  aub- 
scfiptions  must  be  brought  on  behalf  of  credit- 
on,  In  the  courts  of  the  country  or  State  where 
the  corporation  is  establlshea  and  where  it 
can  be  wound  up  and  the  trust  fund  of  the 
unpaid  subscriptions  to  its  capital  equitably 
distributed  among  all  its  creditors.  Sriekton 
T.  NBtmiih,  4  Allen.  288-286. 

Tbe  remedy  must  be:  1.  In  a  tribuiud  having 
power  to  act  over  the  whole  subject,  in  an 
equitable  point  of  view,  and  so  to  adjust  the 
various  claims  and  vulotia  liabilities  as  to 
produce  a  final  and  just  distribution  of  the 
nmds  equitably  found  among  all  who  can  sub- 
stantiate their  claims.  Vote  v.  Grant,  aupra; 
Spear  v.  Grant,  eupra ;  Crmae  v.  Babeoek,  ru- 
praj  Grew  v.  Breed,  eupra  ;  Carrol  v.  Green, 
99  U.  S.  509  (bk.  88,  L.  ed.  788). 

2.  In  a  court  which  has  jurisdiction  of  the  cor- 
poration, so  that  its  decree,  when  satisfied  by 
the  stockholders,  will  be  a  bar  to  any  other 
proceeding  against  them  in  behalf  of  the  cor- 
poration or  a  receiver  or  assignee.  8milh  v. 
Suckabee.  68  Ala.  191, 196 ;  Ooteman  v.  ^MU, 
14  Wis.  700;  Unuted  v.  BuO^rk,  17  Ohio  St. 
113-118. 

A  receiver  of  a  corporation  can  only  be  ap- 
pointed hy  a  court  which  has  control  of  the 
corporation,  or  in  aid  of  such  an  appointment. 
Hi^,  Rec.  §  44;  Harvey  v,  Vam^,  1(4  Slass. 

A  plaintiff  cannot  acquire  an  exclusive  right 
or  Hen,  by  an  attachment  or  other  proceeding, 
in  a  suit  which  he  is  not  entitled  to  maintain 
for  his  excluslTe  benefit.    Orease  v.  Babeoek, 

The  bill  cannot  be  maintained  under  the 
special  jurisdiction  conferred  on  this  court 
the  O.  8.  chap.  118,  §  9: 

1 .  Becaoae  Uie  debtor  Corporation  is  not  with- 
in the  jurisdiction  of  the  court  The  statute 
looks  only  to  property  or  rights  vested  In  a 
debtor  residing  in  the  CommonweallJi  who  can 
be  compelled,  by  suitaUe  process,  to  asdgn 
them  to  the  creditor  or  a  receiver.  Carver  v. 
Peck,  181  Mass.  901. 

2.  Because  tbe  debt  from  the  defendant  execu- 
tors is  not  within  this  State,  but  is  in  the 
domicil  of  the  CTorporation;  which  holds  it  in 
trust  to  be  there  applied  by  it,  or  by  a  court  of 
equity  or  Insolvency  to  the  benefit  of  all  the 
creditors.    Carver  v.  Peek,  tupra. 

In  connection  with  this  esse,  see,  Ager  v. 
Mvrray.  106  U.  8.  126  (bk.  26,  L.  ed.  942); 
Banger  v.  Bancroft,  13  Gray,  866;  Moody  v. 
6m,  15  Gray,  467. 

8.  Because  the  liability  of  a  subscriber  to  capi- 
tal stock  is  not  property  of  the  corporation 
whidi  it  could  assign  to  one  creditor  alone,  but 
propwrty  which  is  vested  in  it  in  trust  for  all  its 
creators,  v.  .Aubw,  18  Alleu.  441M61. 


Stock  debts  are  trust  funds  In  their  hands 
for  the  benefit  of  the  corporate  creditors,  and 
must  in  all  cases  be  dealt  with  as  trust  funds 
are  dealt  with.  Satewr  v.  Hoag,  17  Wall.  610- 
691  (84  U.  S.  bk.  21,  t.  ed.  781-786);  Sanger  v. 
Upton,  91  U.  8.  56  ;  Morgan  Co.  v.  Al^n,  108 
U.  8.  498-608  (bk.  26,  L.  ed.  498-501). 

It  is  upon  this  ground  that  the  corporation 
cannot  release  the  liability.  Nem  Albany  v. 
Burke,  11  Wall.  96  (76  U.  8.  bk.  90,  L.  ed. 
155);  Burke  v.  amith,  16  Wall.  880  (88  U.  S. 
bk.  31,  L.  ed.  861);  Bider  v.  Morrison.  54  Hd. 
429;  Wetkerbee  v.  Baker,  86  N.  J.  £q.  601-513. 

A  corporation  could  not  by  volilhtary  as- 
signment transfer  to  one  of  its  creditors  the 
whole  or  part  of  the  trust  fund  of  its  unpaid 
stock  suMcriptions,  to  the  exclusion  of  all 
other  creditors  entitled  to  share  in  the  fund. 
Ourran  v.  Arkaneat,  15  How.  807  (56  U.  S. 
bk.  14,  L.  ed.  707). 

This  statute  is  imly  an  extension  of  the  at- 
tachmoit  or  trustee  process  at  law  to  cases 
where  the  property  or  interest  of  the  debtor 
catmot,  by  reason  of  its  character,  be  taken  by 
such  process.  It  does  not  create  a  liability  to 
be  taken,  but  only  a  method  of  taking.  8ehle- 
tinger  v.  Sherman,  197  Uass.  906;  Maxwell  v. 
Goehran,  136  Mass.  74. 

The  original  provision  of  chap.  S6,  laws 
1851,  gave  the  court  "lurisdictlou  in  equt^ 
upon  a  bill  by  any  creditor,"  etc.  This  was 
condensed  In  the  General  Statutes,  chap.  118, 
g  1,  cl.  11,  to  the  provision  that  the  court 
should  have  jurisdiction  in  equity  of  "bills  by 
creditors,"  etc.  Both  proviaons  give  an  ex- 
clusive remedy,  which  not  only  can  but  must 
be  pursued  by  a  plaintiff  for  himself  alone;  and 
"other  creditors  will  not  be  permitted  to  come 
In  and  share  with  the  plaintiff  the  benefit  ob- 
tained by  the  suit."  Phcem4x  Int.  Co.  v.  AlAott, 
127  Mass.  558-560;  Chapman  v.  Banker  A  T. 
Pub.  Co.  128  Mass.  478. 

Upon  the  facts  it  is  submitted  that  ihe  bill 
cannot  be  maintained  In  any  form. 

Tbe  Corporation  was  dead,  and  although  its 
assets  were  subject  to  be  collected  and  adminis- 
tered in  equity  for  the  benefit  of  its  creditors 
and  stocUiolders,  no  judgment  could  be  ren- 
dered B^inst  it  any  more  than  against  a  dead 
man.  The  record  of  it  proves  nothine,  except 
that  a  void  judgment  was  rendered.  Merrill  v. 
Sumk  Bank,  81  Me.  67;  Bone^e  v.  Fowler 
Paige,  578;  McCuOoeh  v.  Norwood,  58  N.  T. 
568;  Sturgee  v.  Vanderbat,  78  N.  T.,  884; 
U.  8.  Bank  v.  McLaughlin,  2  Cranch,  C.C.  20; 
Thornton  v.  Marginal  Freight  R.  Co.  138  Mass. 
82;  Nat.  Bank  v.  Colby,  21  Wall.  615. 

The  existence  of  the  Corporation  having  been 
terminated  before  the  assumed  judgment 
&^inst  it  in  favor  of  the  plaintiff  was  rendered, 
the  i^Ekintiff  has  no  judgment  against  the  Cor- 
poration and  cannot  mamtain  a  creditor's  bill 
in  any  iurlsdictlon.  Wiggin  v,  Heywood,  118 
Mass.  614;  Carver  v.  Peek,  18t  Mass.  291. 

The  plaintiff's  judgment  in  New  York  is  not 
conclusive  against  the  stockholders  of  the  Cor- 

S oration  as  to  Uie  validity  of  the  plaintiff's 
ebt  against  the  Corporation.  Th^  were  not 

Sartjes  or  privy  to  tibe  suit  in  which  it  was  ren- 
ered,  and  it  is,  at  most,  only  prima  facie  evi- 
dence against  them.  J^nme  v.  FuUer,  2  Met. 
186:  Inman  T.  Mead,  97  Mass.  ZViy^oodnovo 
V.  Anitt,  97  Mass.  68.       Digitized  by  COQQle 
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Mr.  H.  3,  Foller*  for  plaintiff : 

The  capital  stock  is  a  trust  fund  which-  con 
only  be  reached  tbrou^  the  aid  of  a  court  of 
muity.  %  Stoiy,  £q.  Jur.  S  1253.  See  also, 
Vote  V.  Grant,  IS  1/um.  BOS;  Spear  t.  Grant, 
16  Mass.  9. 

The  subscriptions,  especially  that  porttoD  un- 
called for  by  the  Company,  could  not  be  at- 
tached by  tnutee  proceBS  or  otherwise  at  Uw. 
Batch  T.  Dam,  101  U.  S.  906  (bk.  SS.  L.  ed. 


The  plaintiff  had  no  occasion  to  bring  the 
bill  in  behalf  of  itself  and  other  creditors. 
BartMt  v.  Jh-ew,  57  N.  Y.  687. 

Especially  under  G.  S.  chap.  118,  §  2,  cl.  11; 
P.  8.  chap.  161,  §  2,  cl.  11 ;  Sitlomif  v.  CW. 
Im.  Co.,  6  Gray,  199;  Grompton  T.  Antony,  18 
Allen.  88,  87;  Barry  v.  AbboU,  100  Mass.  896; 
Chapman-v.  Banker  A  T.  PiOi.  Co.,  128  Hass. 
4:9. 

Modem  equity  practice  does  not  require  that 
a  Judgment  creditor  of  a  corporation  suing  by 
a  creator's  bill  to  enforce  payment  of  a  stock- 
holder's subscription  as  a  means  of  satisfyipg 
complainant's  judgment,  should  demand  an  ac- 
counting of  the  ennre  indebtedness  of  the  Com- 
pany, or  that  he  should  make  all  the  stockhold- 
ers defendants.  Each  subscriber  to  stock  is  a 
several  debtor,  in  equity  as  well  as  at  law,  to 
the  Company,  and  his  indebtedness  is  applica- 
ble to  the  payment  of  corporate  debts;  and  a 
creditor's  bill,  seeking,  not  to  wind  up  the  Com- 
pany, but  simply  to  re»ch  assets  and  apply  them 
to  a  particular  demand,  merely  subrogates  the 
creditor  and  tnistees  to  the  debt  due  from  the 
subscriber  to  the  indebted  corporation.  It  does 
not  diange  the  character  of  the  subscribed  debt 
attaclied  or  trusteed,  from  sereral  to  joint. 
Hatch  V.  Dana,  mivra;  Ogiltie  v.  Kncx  Int.  Co. , 
32  How.  880(68  U.  S.  bk.  16,  L.  ed.  849);  Bart- 
leit  T.  Drew,  67  N.  T.  687;  Pierce  t.  Milwaukee 
C<m.  Co.,  88  Wis.  368;  Monk  t.  Bnrroughe,  1 
Woods,  468. 

It  is  not  material  that  no  actual  service  was 
made  upon  the  defendant  Company,  or  that  it 
has  no  place  of  business  within  this  jurisdic- 
tion. The  equitable  trustee  proceBs,a8  original- 
ly established  by  statute,  only  applied  to  debt- 
ors not  residing  m  the  Commonwealth,  untH  in 
ld58,itwasmaaeapplicabletoalldebtors.  Stat. 
1851,  chap.  206;  Stat.  1858.  chap.  84;  Davie  v. 
Werden,  18  Gray,  806;  L&rdv.  Harte,  118Mass. 
371. 

The  doctrine  is  now  well  established  in  equity 
that  the  capital  stock,  including  unpaid  sub- 
scriptions therefor,  constitutes  a  trust  fund  for 
the  benefit  of  the  creditors  the  corporation, 
and  the  trust  cannot  be  defeated  b^  any  device 
short  of  actual  imment  in  good  faith.  Ourran 
V.  Arkansae,  15  How.  809  (56  U.  8.  bk.  14,  L. 
ed.  708);  SaTiaer  v.  Upton,  91  U.  8.  60;  Sawyer 
V.  ifoa^,  17  Wall.  610  (84  U.  8.  bk.  21,  L.  ed. 
731);  Hatek  v.  Dana,  tupra;  Morgan  Co.  v.  Al- 
len, 108  U.  8.  508  (bk.  86,  L.  ed.  503);  Salmon 
V.  Hamb&rougk  Co.  1  Cas.  in  Ch.  304;  Higk- 
toaer  v.  Thornton,  8  Ga.  486;  Ward  T.  Grie- 
wotdvitle  3ffg.  Co.,  16  Conn.  698;  ViroAir  t.  Bh^ 
inton,  81  Me.  189;  fir^Mv.  iVnnt'man,  8  Cow. 
387;  Bee  v.  Bloom,  10  Johns.  474;  BarHeWv. 
Drew,  57  N.  T.  687;  OtMod  v.  King,  43  Iowa. 
478;  2  Story.  Eq.  Jur.  S  1363;  Aug.  Corp.  g 
600,  et  tea. 

A  creditor's  bUl  lies  to  ctunpd  a  rtockholder 


of  an  Incorporated  company  to  pay  over  to » 

judtrment  creditor  the  amount  of  his  subscrip- 
tion which  had  not  before  been  paid  to  the  con- 
pany,  and  this  rif|;ht  exists  independent  of  any 
statutory  provjaton.  Henry  v.  Vermtilion  a 
Aak.  R.  S.  Go.  17  Ohio,  187;  Hightower  v. 
Tfiomton,  8  Ga.  486,  and  cases  cited,  tupra. 

Even  though  no  call  has  been  made  lor  tbe 
same  by  the  corporation.  Allen  t.  Monigomerg 
R.B.  Co.,n  A\K.m;Bataett-r.  8t.Atbaia  Ho- 
tel Co..  4n  Vt.  818. 

Equity  will  compel  payment  by  snbecriben 
to  the  stock  of  commercial  ccnporations  accord- 
ing to  their  contract.  Harmon  v.  Page,  63  CaL 
448;  Crawford  v.  Bohrer.  69  Hd.  699. 

Ilie  plaintiff's  judgment  is  competent  ud 
conclusive  evidence  to  inove  the  jdaintiff  to  be 
a  creditor  of  the  Saraana  Bay  Company,  and 
establishes  the  amount  of  its  claim  against  tbe 
Company,  in  this  proceeding  i^nst  a  stock- 
holder. lYeem.  Judg.  S  177;  Tayl.  Corp.  ^787; 
Morawetz,  Corp.  §  819;  Thomp.  Liab.  Stock 
§  829;  Ogilvie  v.  Knox  Int.  Co.,  tupra,  887; 
Sang&r  v.  UpUm,  91  U.  8.  66  (bk.  38,  L.  ed. 
330);  Bmmfr.  Dvioie,  8  Sandf.Ch.  466;  Sleer. 
Bloom,  30  Johns.  660;  Bar^  v.  Drew,  57  5. 
Y.  587;  Hattingt  v.  Drew,  76  N.  Y.O;  ^ephent 
V.  Fox,  88  N.  Y.  818;  Henry  v.  Vermiaion  <ft 
Ath.  B.  B.  Co.  17  Ohio,  187;  Wilton  v.  P.  4t 
Y.Coal  Co.  m  Pa.  St.  434;  MiUiken  v.  Whiie- 
houte.  40  Me.  637;  .Slwsumv.  Pntv.  Steam  A  Oat 
Pipe  Co.  10  a  I.  113:  Bank  of  AvMtraUuia^. 
Niat,  16  Ad.  &  Ellis.  6.  B.  717;  GaM  v.  Dvd- 
ley.  6  Met.  550;  Holyoke  Bank  v.  Goodman  Pih 
per  Jfi^.  (h.  9  Cush.  576;  Farnum  v.  BaUard 
Vale  Mach.  Shop,  12  Cush.  507;  Lajie  v.  Seheol 
Diet.  10  Met  462;  Hawee  v.  An^  Saxon  Ptt. 
Co.  101  Mass.  885,  897;  NorfolA  v.  Am.  Steapi 
Gat  Co.  108  Mass.  404. 

Judgment  against  a  corporation,  as  acceptor 
of  a  draft,  is  prima  facte  evidence  that  the 
draft  was  properly  drawn  and  accepted,  in  a 
suit  against  a  stockholder.  Hoagland  v.  BeU, 
86  Barb.  57. 

The  Samana  Bay  Company  was  not  disM^ved 
bv  the  manifesto  issued  March  26,  1874,  by 
Cfonzalez,  "General  of  the  National  Amies 
and  Supreme  Chief  of  tbe  Republic."  Tbe 
only  modes  of  dissolving  a  corporation,  known 
to  tbe  common  law,  were:  by  the  death 
all  its  members;  by  Act  of  Uie  Legidature; 
by  a  surrender  of  the  cluurter,  accepted  hj 
tbe  Government ;  or  by  forfeiture  of  Uie 
franchise,  which  could  only  take  effect  upoa 
tbe  judgment  of  a  comptent  tribunal  on  t 
proceeding  in  behalf  of  the  State;  and  Deithcr 
a  court  of  law  nor  a  court  of  equity  bad 
jurisdiction  to  decree  a  f cnfeitare  of  the  char 
ter  or  dissolution  of  the  corporation  at  tbe 
suit  of  an  individual.  Phlger  v.  Col.  Ira.  Co., 
99  Mass.  274.  And  see,  Brigpav.  Cape  God  Skip 
Canal  Go.  187  Mass.  71;  JWee  v.  Sat.  Bank 
CommonweaUh,  136  Mass.  800;  Botton  61am 
Mfg.  Co.  T.  Lamgdon,  84  Pick.  61;  Ang.  Corp. 
§  777. 

The  rule  of  the  dvil  law  is  the  some.  Aug. 
Corp.  g§  48,  49, 11th  ed. 

There  is  no  evidence  as  to  the  laws  of  tbe 
Dominion  Bepublic.  In  the  absence  of  til 
proof  to  the  contrary,  the  court  will  presume 
the  law  is  the  same  there  as  here.  1  QreeoL 
Ev.  13th  ed.  g  448;  Wood  v.  Oorl,  4  Met  308; 
Dubei*  V.  Maton,  127  Tiiut.W  1 
Digitized  by  VjUOy  It. 
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The  possession  of  property  and  the  carrying 
-on  of  business  was  not  essential  to  the  existence 
of  the  corporation.  The  omission  to  choose  of- 
ficera  clearly  does  not  show  a  dissolution.  They 
were  not  essential  to  its  validity.  Although  no 
directors  or  other  officers  hod  been  chosen  for 
-MTeral  years,  yet,  by  the  by-lawa  of  the  Corpo- 
ration, the  directors  and  other  officers  were  to 
-contiDue  in  office  until  others  were  chosNi  in 
their  stead.  BtMonOiamJ^.  Oo.  v.  Langdon, 
tiinra. 

Even  if  the  Company  was  dissolved,  what- 
-ever  the  rule  at  law  may  be,  it  is  well  settled  in 
equity  that  the  obUgatum  of  its  contracts  sur- 
vives, and  that  the  creditors  may  enforce 
their  claims  against  any  property  belonging 
to  it,  which  has  not  passed  into  the  bands  of 
bona  Jide  purcbasera,  but  which  is  still  held  in 
trust  for  the  Company  or  for  the  stockholders 
thereof,  or  against  any  trust  fund  belonging  in 
'equity  to  the  Company.  Mumma  v.  fbtomae 
Co.  8  Pet.  281  (S8  U.  B.  bk.  8,  L.  ed.  945);  5a- 
eon  T.  Sobertmm,  18  How.  486  (58  V.  9.  bk.  15, 
L.  ed.  508):  Lum  t.  Bobfrtaan,  6  WaU.  377  (78 
U.  8.*  bk.  18,  L.  ed.  748);  fiilffer  v.  Cbl.  Ina. 
Co,  M  Mass.  376;  Stoiy,  Elq.  1 1368;  Ang.  Corp. 
Ilth  ed.  S  779,  a. 

The  provision  of  the  charter  relates  to  the 
liability  of  the  stockholders  as  such,  not  to  their 
contract  of  subecriptlon.  As  to  the  remedy,  it 
Is  local  and  has  no  extraterritorial  force.  Taft 
T.  Ward,  106  Mass.  518;  Oott  v.  Dimmore,  111 
Mass.  46;  B.  db  A.  R.  Jt.  Go.  v.  Bianon.  128 
Mass.  445;  Morawetz,  Corp.      610. 611. 

Mettre.  Evmrts*  Sonthmi^^  *  Ohoate* 
^also  for  plaintiff: 

Wilh  tpecialr^erewxtotJie  LawofNea  York. 

It  is  a  well  settled  principle  of  public  inter- 
agonal  law,  that  until  Uiere  baa  been  a  formal 
4nd  legal  recognition,  by  the  Legislative  and 
Executive  Departments  of  the  Government,  of  a 
change  in  the  government  of  any  foreign  State, 
the  courts  are  bound  to  presume  that  the  former 
order  or  condition  of  things  still  exists.  Wheat. 
Elem.  Int.  L.  Lawrence,  3d  ed.  1868,  47;  Qd- 
4ton  T.  ffofft,  Z  Wheat.  835  (16  U.  S.  bk.  4,  L. 
-ed.  401);  8.  C.  18  Johns.  155;  Kennett  v.  Cham- 
ben,  14  How.  88(56  U.  8.  bk.  14,  L.  ed.  816). 

And  so,  of  course,  of  the  recognition  of  a 
change  in  the  government  of  a  State.  All  of 
these" are  purely  political  questions,  to  be  dis- 
posed of  by  the  Political  Department  of  the 
Government.  Luther  v,  Borden,  7  How,  1  (48 
U.  S.  bk.  13,L.  ed.  681).  See.authorities  cited  in 
■dissenting  oi^ion,  66,  67,  Id. 

The  recoj^ition  or  acknowledgment  is  an  act 
■of  the  Legislative  and  Executive  Departments 
of  the  Gtovemment  of  the  United  States.  It  ts 
not  the  act  of  the  Executive  by  private  or  other 
correspondence  or  instructions;  nor  is  it  the  act 
-of  the  state  department.  The  government  must 
act  through  the  usual  channels.  Congress  and 
the  President,  or  the  President  and  the  Senate, 
the  treaty  making  power.  Otherwise  there  wiU 
4ad  can  be  no  mich  fcomal  or  legal  recognition 
of  a  change  in  the  government  of  a  foreign 
State  as  will  bind  the  courts  of  justice  in  this 
country.  U.  8,  v.  Palmer,  8  Wheat.  610(16  U. 
8.  bk.  4,  L.  ed.  471).  See,  Wheat.  Elem.  Int. 
L.  Dana's  ed.  ^  27  and  7u}te»;  Wheat.  Elem.  Int. 
L.  Lawrence's  Sd  ed.  1868,  48,  itote  19. 

Of  course,  the  mere  appi^tment  or  reception 
■of  consuls  can  have  no  legal  force  or  effect.  1 
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Halleck's  Int.  L.  new  ed.  Eng.  1878,  818 ;  3 
PhiUimore,  Int.  L.  8d  Eng.  ed.  1883. 371;  IT.  8. 
Consular  Regulations,  1881,  %  76,  p.  38;  U.  8. 
R.  S.  g  1788. 

And  no  action  by  any  consul  of  the  United 
States,  as  such,  looking  to  the  reco^itlon  of 
any  foreign  government,  caa  bind  either  the 
government  or  the  courts.  Consuls  are  a  "sub- 
ordinate authority."  The  Anne,  8  Wfawt  486, 
445,  446  (16  U.  S.  bk.  4,  L.  ed.  428-481);  V.  S. 
R.  S.  §  1788,  supra. 

Upon  the  facts,  whether  lying  in  evidence  or 
in  Judicial  knowledge,  there  never  was,  nor 
has  been,  as  matter  of  law,  any  such  rec«vi- 
tion  of  the  revolutionaiy  government  of  Gon- 
zalez in  Santo  Domingo,  by  the  United  States 
Government,  as  will  or  can  bind  the  courts  ot 
Justice  in  this  country. 

This  is  purely  a  question  of  law  arising  upon 
the  master's  report.  The  master  has,  however, 
found  that  the  government  was  "officially  rec- 
ognized  by  the  United  States,"  this  finding  be- 
ing expnaeiy  btued  upon  all  the  facts  in  evi- 
dence  on  that  poittt,  all  of  which  facts  are  re* 
ported  bv  the  master.  This  is  purely  an  infer- 
ence of  law.  which  it  was  not  competent  for 
the  master  to  make.  The  rule  or  order  of  ref- 
erence simply  required  him  to  "  report  the 
facta,  together  with  such  evidence  aa  either 
party  shall  request  him  to  report."*  It  Is  tot 
the  court  to  act  upon  the  facts  when  found,  not 
for  the  master.  It  is  also  clearly  an  error  aris- 
ing upon  the  faceof  the  report.  No  exception 
was  necessary  to  bring  the  question  before  this 
court.  2  Dan.  Ch.  Pr.  5th  ed.  •1810,  *1311, 
*I399,  *1314,  noiee  and  cases  cited;  White  v. 
Johnton,  2  Munf .  386;  Letert  y.Badwood,  9  FWt. 
(Ala.)  79. 

The  master  having  clearly  exceeded  his  au- 
thority, the  court  may.  of  course,  disregard  the 
finding.   3  Dan.  Ch.  Pr.  6th  ed.  •1820. 

There  is  no  proof  that  the  act  of  Gonzalez 
was  or  could  be  under  any  circumstances  ^e 
act  of  the  government,  even  assuming  it  to  have 
been  a  legal  and  recoraiized  government  U.  8. 
T.  Wagner,  L.  R  3  Ch.  App.  Oas.  682,  694. 

In  the  case  of  a  Republic,  the  public  proper^ 
of  the  State  remains  m  the  State,  and  the  State 
therefore,  and  not  any  mere  officer  of  the  State 
is  the  proper  party  to  sue  for  it.  U.  S.  v.  Wag' 
ner,  mpra,  592  per  Turner,  L.  J. 

In  the  absence,  then,  of  an  express  and  un- 
etiuivocal  declaration  that  this  Company  is  dis- 
solved and  ita  charter  forfeited,  the  coxut,  with 
provinons  like  these  before  It,  is  bound  to  pre- 
sume and  to'  hold  that  no  forfdture  was  in- 
tended or  created.  See,  Hamilton  v.  Aceaiofy 
Traimt  Go.  26  Barb.  46. 

Even  if  the  Corporation  be  considered  as  dis- 
solved when  the  New  York  suit  was  brought, 
the  creditors  and  this  plaintiff  are  nevertbeleas 
entitled  in  equity  to  be  paid  from  the  assets  of 
the  Corporation,  a  part  of  which  assets  consists 
of  unpaid  stock  subscriptions,  u6on  proof  of 
their  original  debts.  Morawetz,  Corp.  %%  668- 
664,  575-577. 

Where  it  was  provided,  as  here,  that  the  re- 
covery of  judgment  and  return  of  execution  un- 
satisfied against  the  Corporation  should  be  a 
condition  precedent  to  an  action  against  the 
stot^holdns,  it  was  held  that  adnuttiug  the 
dissolution  of  the  Corpcmttion,  the  conoltion 
was  Impossible  of  performance  apd  was  of >io 
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force,  and  the  right  of  the  plaintiff  to  this  ac- 
tion vas  perfect.  Kincaid  v.  DteiiusUe,  59  N. 
T.  548,  661. 

The  unpaid  stock  aubscriptions  are  a  part  of 
the  asaets  of  the  corporation,  and  a  trust  fund 
pledged  for  the  payment  of  Its  debta.  Sanger 
V.  Upton,  91  U.  §.  56.  60  (bk.  38,  L.  ed.  m, 
221);  Morawetz,  Corp.  mpra. 

The  point  which  may  be  made  with  reference 
to  the  duty  or  obligation  of  this  plaintiff  to  pro- 
ceed for  a  recovery  of  its  debt  m  proceedmgs 
which  it  should  have  instituted  or  which  might 
be  instituted  in  Kew  York,  to  wind  up  thecor- 
pomte  affaii^  is  without  any  force.  Creditors 
are  not  bound  to  wait  upon  s  settlement  of  the 
affaire  of  a  c»iporation;  nor  will  the  courts  of 
New  York  intofere  to  wind  up  the  affairs  of  a 
foreign  corporation.  Ogihie  v.  Knox  Jna.  Co., 
22  How.  f^,  891  (68  17.  fi.  bk.  16,  L.  ed.  849, 
868). 

Not  only  is  the  creditor  absolutely  Independ- 
ent of  any  such  proceeding  for  the  settlement  of 
the  affairs  of  the  corporation;  but  ntlther  he 
nor  any  other  person  would  l>e  able,  imder  any 
circumstances,  to  bring  about  the  windinj^  up 
of  the  affairs  of  the  corporation,  and  a  distnbu- 
tion  of  its  assets,  througb  the  New  York  courts. 
Those  courts  absolutely  refuse  to  interfere,  in 
tiiis  way,  with  a  foreign  corporatioo.  The  ut- 
most they  will  do  is  to  protect  the  rights  of 
creditors  by  appointing  a  receiver  of  the  assets 
of  such  corporation  iituated  In  that  State.  Bar- 
etapv.  Talman,  4  Edw.  Cb.  128,  180;  Merrick 
T.  Van  SantDoord,  84  N.  Y.  208,  222;  Redmond 
T.  Enjield  Mfg.  Co.  18  Abb.  Pr.  N.  8.  833. 

The  plaintiffs'  debt  is  further  established  and 
prov«l  by  the  judgment  of  the  Supreme  Court 
of  the  State  of  Kew  York.  That  judgment  is 
a  valid  and  binding  judgment,  and  condusively 
establishes  the  ple^tiff^  status  as  a  creditor  of 
the  defendant  Company. 

Sections  427,  184  and  189  of  theCodeof  Pro- 
cedure of  New  York,  and  laws  of  N.  Y.  1849, 
chap.  107,  in  force  at  the  time  of  bringinj^  that 
\  suit,  sustained  it  and  the  judgment  therem,  in 
every  respect. 

It  requires  no  argument  to  show  that  the  sub- 
ject of  that  action,  the  orders  or  drafts,  the 
promise  to  pay  by  acceptance,  and  the  breach 
of  contract  by  the  failure  of  the  Company  to 

gay,  all  arose  and  were  made  in  the  City  and 
tate  of  New  York. 

The  following  cases  also  explain  the  statutes 
and  sustain  the  action,  if  any  explanation  or  sup- 
port be  necessary:  GH>ba  v.  Queem  Int.  Co.  6S 
N.  Y.  114;  0.  d  L.  a  B.  B.  Co.  v.  F.  <fe  C.  R 
E.  Co.  68  N.  Y.  176;  Bamett  v.  Chicago  A  L. 
B.  R.  R.  Co.  4  Hun,  114:  Prauiy  v.  Michigan 
8.  dcN.  Ind.R.R.  Co.  1  Hun,  656. 

The  rule  is  well  established,  that  by  appear- 
ing generally  and  answering  In  the  action,  all 
otnections  to  the  jurisdictltm  and  to  the  regu- 
larity and  snfflcien(7  of  the  service  are  waived. 
MeOormiek  v.  Pa.  Cent.  R.  B.  Co.  49  N.  Y. 
808;  0.  <fe  X.  a  B.  R.  Co.  v.  V.  db  C.  B.  R.  Co. 
aupra;  Dart  v.  Farmers  Bank,  27  Barb,  337; 
Carpentier  v,  Mintum,  65  Barb.  295. 

As  to  the  Company,  the  debtor,  the  plaintiff 
must  fully  prove  his  debt.  He  must  establish 
his  itatus  as  a  creditor.  This  he  does,  in  this 
case,  by  producing  the  New  York  judgment 
Btephma  v.  fkix,  88  N.  Y.  818,  816,  817. 

AB  to  tiie  stockholder,  the  trustee,  the  debt 
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must  be  regarded  as  fully  established,  if  it  be- 
proved  as  against  the  Company,  the  debtor,  as 
above  and  the  only  question  is,  as  to  how  much 
the  8to9kholder  owes  the  company;  as  to  what 
is  the  amount  of  his  debt,  of  the  assets  of  the- 
company  in  his  hands,  which  can  beaj^diediii 
satinaction  of  the  plaintiff's  debt,  so  proved. 

rtie  V.  Kjuxrim.  Co.  mpra;  Beofjf  v.  B.B. 
17  Ohio,  187. 
We  have  always  understood  the  law  in  Mas- 
sachusetts to  be  m  favor  of  the  conclustvenes 
of  the  judgment.  And  if  the  law  of  New  York 
is  to  have  any  influence  in  the  determination  of 
the  question,  there  is  not  the  slightest  doaht  that 
the  ludgmmt  is  conclusive  there  dao.  Ste  v. 
Bloom.  20  Johns.  609,  689. 

The  statute  neither  created  nor  enlarged  tbe 
ordinary  liability  of  the  stockholder.  ^mUt  v. 
Stewart,  41  N.  Y.  884,  890 ;  8t^m  v.  Fm, 
aupra. 

In  the  lower  courts  of  New  York,  the  ftdlow- 
iog  cases  have  followed  the  court  of  last  resort 
in  Slee  v.  BIoom,  aupra:  Most  t.  Oakley,  2 13Si, 
266;  Mom  v.  MeCvUough,  7  Barb.  279. 

That  case  has  also  been  recognized  and  fol- 
lowed in  dicta  by  particular  judges  in  the 
Court  of  Appeals.  Mou  v.  Aterdi,  10  N.  Y. 
462;  5cimon(v.CWman,aiN.Y.  96.  And  see, 
McMaJum  v.  Maey,  61  N.  Y.  160;  Sanger  v. 
Upton,  iupra:  Mmer  v.  White,  60  N.  T.  14L 

The  unpaid  stock  subscription  is  a  part  of 
the  Companv  assets,  as  we  nave  seen,  and  the 
stockholder  is  bound  to  tbateztent.  See,  Bmf 
V.  B.  R.  Go.  17  Ohio,  187,  supra. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  alleging  that  the  plaint- 
iff, a  Corporation  established  under  the  lavs 
of  the  State  of  New  York,  has  recovered  a 
judgment  against  the  Samana  Bar  Company ,<« 
which  execution  has  issued  ana  has  been  re- 
turned unsatisfied;  and  seeking  to  compel  the 
executors  of  Oliver  Ames,  who  was  a  stock- 
holder in  the  Company,  to  pay  over  the  sum  of 
$8,500  in  partial  s^isfiiction  of  that  judgment, 
the  sum  mentioned  being  the  amount  remain- 
ing 'UDi>aid  u[>on  Ames'  subscription  for 
stock. 

The  bill  alleges  that  the  Company  is  insolvent, 
but  that  there  are  no  other  stockholders  or  cred- 
itors residing  in  this  Commonwealth.  It  does 
not  purport  to  be  brought  on  behalf  of  siuA 
creditors  as  may  choose  to  join,  nor  does  it  make 
other  stockholders  parties.  The  Company  Is 
made  a  nominal  party,  but  there  has  been  no 
service  upon  it  and  could  not  be,  for  reas(His 
that  will  appear. 

A  demurrer  by  the  executors  was  overruled 
by  Chitf  Jvatiee  Oray,  and  the  case  was  sent 
to  a  master.  It  is  now  before  us  on  ajqieal 
from  the  decree  overruling  the  demurra',  and 
OD  the  master's  report. 

We  are  of  opinion  that  the  bill  cannot  be 
maintained  without  proof  that  the  plaintiff  has 
recovered  a  valid  judgment  against  the  Corpon- 
tion;  and  that  it  cannot  resort  to  its  original 
claim  against  the  Company  in  case  that  judg- 
ment appears  to  be  void;  and  as  we  are  of 
opinion  upon  the  facts  disclosed  by  the  rewut 
that  the  judgment  was  because  tbe  Cor- 
poration  had  been  dissolved  and  had  ceased  to 
exist  ior  any  purpose  bef«e  the  judgment  was 
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rendered,  it  will  be  unnecesaaiy  to  discuBS  the 
qoeftioDfl  raised  by  the  demurrer. 

We  proceed,  therefore,  to  oonaider  tiie  case 
npoa  the  facts,  and  to  give  our  reasona  for  the 
opinioD  to  which  we  have  come. 

TIk  liability  sought  to  be  enforced  is  a  li- 
ability through  the  CoiporatioD,  not  a  direct  li- 
ability of  the  stockholders  to  the  creditor,  and 
cannot  be  carried  beyond  the  limit  set  by  the 
chtfter.  See,  I^terwn  v.  Lgnde,  106  U.  S. 
S19(bk.  27,  L.  ed.  2ttS]. 

The  charter,  which  was  granted  by  the 
Dominican  Republic,  provides  that  no  mib- 
Bcriber  to  the  capital  shall  be  indlvidnallv  liable 
for  any  debt  or  liability  of  the  Company  beyond 
the  par  value  of  the  stock  subscribed"  by  him, 
and  that  no  holder  of  stock  in  the  Company 
shall  be  proceeded  against  for  the  collection  of 
any  debt  of  the  Company,  until  judgment  there- 
on shall  have  been  obtained  against  the  Com- 
pany, and  an  execution  on  such  judgment 
shall  have  been  returned  unsatisfied. 

It  will  be  seen  that  a  judgment  against  the 
Company  is  there  made  a  condition  precedent 
to  a  creditor'B  right  to  call  on  stockholders  for 
payment  of  their  unpaid  subscriptions,  in  satfs- 
uctim  of  the  Company's  debt;  aiod  we  think  it 
veiy  pMn  that  this  is  not  a  mere  local  rule  of 
procedure,  but  a  limitation  of  the  substantive 
rights  and  liabilities  of  creditors  and  stock- 
holders of  the  Company  respectively.  It  is  not 
like  the  case  where  there  is  a  partnership,  the 
members  of  which  are  parties  to  the  contract, 
08  in  BMton  <£  Atbtmn  BaUroad  t.  Pea/non, 
128  Mass.  44S. 

Of  course.  It  may  be  argued  that  this  charter 
is  drawn  with  a  view  to  American  law;  that 
the  unpaid  subscripUons  of  stockholders  are  a 
trust  fund  for  creditors;  and  that  there  is  an 
impUed  exception  to  the  univeisalitv  of  the  con- 
dition precedent  to  coming  upon  that  fund  in 
cases  where  the  law  makes  a  performance  of 
the  condition  impossible;  and  therefwe,  that, 
if  the  Company  was  dissolved  by  an  tul^itruy 
set  before  judgment  was  obtained  against  it, 
the  bill  may  be  maintained  upon  the  original 
claim.  But,  if  this  charter  were  to  be  read  as 
adopting  American  law  beyond  the  extent  to 
which  It  does  so  in  express  words,  we  should 
have  to  assume  that  law  to  be  as  declared  by 
the  decision  of  this  Commonwealth. 

In  Thomtm  v.  Maroinal  Freight  BaUvxiy  Co. 
128  Mass.  88,  it  was  held  on  demurrer,  that  a  bill 
by  a  creditor  to  reach  and  apply  a  claim  of  a  cor- 
poration for  damages  could  not  be  maintained, 
when  it  appeared  on  the  face  of  the  bill  that  the 
corporation  had  been  dissolved  before  the  judg- 
ment alleged  in  the  bill  was  rendered  against 
it.  It  was  held  that  the  Oen.  Stats,  chap.  118, 
%  2  (Pub.  Stats,  chap.  161.  g  3,  cl.  11),  did  not 
sf^ly,  and  it  was  s^,  that  "A  court  of  equity 
has  no  general  jurisdiction  of  a  bill  by  a  single 
creditor,  who  has  not  recovered  a  valid  judg- 
ment against  bis  debtor,  and  whose  debtor  has 
ceased  to  exist,  to  apply  to  the  payment  of  his 
debt,  property  of  the  debtor  in  the  hands  of  a 
third  party."  The  language  cited  is  not  strict- 
ly B  dednon  that  the  bill  could  not  be  main- 
tained on  the  original  claim,  if  amended  so  as 
to  set  it  forth.  But  as  the  court  not  only  sus- 
tained the  demurrer  but  ordered  the  bill  to  be 
dismissed.  It  goes  very  far  towards  deciding  the 
question  for  this  State.   Clearly  the  require- 
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ment  that  the  creditor  shall  recover  a  judg- 
ment before  assessing  a  stockholder,  stands  on 
at  least  as  strong,  if  not  on  stronger  ground. 

But,  supposing  the  general  question  to  be 
open,  we  think  that  peculiar  caution  is  neces- 
sary in  dealing  with  the  law  of  a  foreign  gov- 
erament,  in  whose  Jurisdiction  our  system  of 
law  does  not  prevail. 

There  is  nothing  In  the  charter  which  can  be 
construed  to  import  our  law  into  the  provision 
concerning  the  liabili^  of  stocfchotders. 

The  language  under  consideration  limits  the 
existence  of  the  supposed  trust  funds  for  cred- 
itors to  the  extent  to  wtiich  it  goes,  just  as  it 
might  have  declared  that  there  should  be  no 
such  fund,  and  no  liability  of  stockholders  to 
pay  up  anything,  had  the  Dominican  Govern- 
ment seen  flt.  That  language  is  universal. 
We  do  not  feel  at  liber^  to  read  into  it  an  ex- 
ception based  on  our  peculiar  conceptions  of 
equity. 

The  bill  adopts  the  view  which  we  have  taken, 
and  proceeds  solely  on  the  ground  that  a  judg- 
ment has  been  recovered.  If  this  view  be  cor- 
rect, it  does  not  matter  whether  the  bill  is 
brought  under  the  Pub.  Stats,  chap.  167,  $  2,  cl. 
11,  or  under  the  general  equity  jurisdiction  of 
the  court,  because  the  recovery  of  a  judgment 
is  essential  to  the  plaintiff's  right  and  to  ue  de- 
fendant's liability,  and  the  requirement  cannot 
be  affected  by  the  nature  of  the  proceedings 
adopted. 

We  may  say,  however,  that  the  bill  is  framed 
under  the  general  Jurisdiction;  and  that  in  our 
opinion,  it  could  not  be  maintained  under  the 
statute,  conristently  with  principle  or  the  decis- 
ion. Thornton  v.  Ma/rginat  Freight  BaUaay  Co. 
tupra. 

It  remains  to  consider  whether  the  allegation 
is  of  a  judgment  is  maintained.  The  defend- 
ants say  that  before  Uie  judgment  relied  on 
was  rendered,  and  even  before  the  suit  was 
Iffought,  the  Company  had  been  dissolved;  and 
thermore  that  the  whue  proceedings  were  void. 
The  plaintiff  says  that  nothing  has  been  done 
whi<ui  we  can  recognize  as  an  act  of  the  Do- 
minican Republic;  and  that  what  was  done  did 
not  purport  to  dissolve  the  Corporation.  The 
charter  constituted  a  portion  of  a  document 
styled:  "Convention  for  the  Lease  of  the  Pen- 
insula and  Bay  of  Samaoa,  and  for  other  pur- 
poses." B^  article  10:  "The  grants,  franchises, 
rights,  privileges  and  immunities  shall  beocnne 
operative  on  the  first  da^  of  January,  1878,  and 
shall  continue  to  be  in  full  force  fw  olnty-nine 
years  thereafter  *  •  ■  •  '  upon  condition 
that  the  Company,  its  successors  or  assigns  shall 
pay  or  caused  to  be  paid  to  the  Dominican 
Government  the  sum  of  one  hundred  and  fifty 
thousand  dollars  in  American  gold,  annually, 
in  advance,"  on  the  first  day  of  January  of  each 
year.  By  article  11,  "This  convention  •  •  • 
may  be  declared  null,  and  by  the  government 
of  the  said  republic  whenever  the  Simana  Bay 
Company  *  •  •  shall  fail  to  fulfill  the  con- 
ditions established  in  article  10,  except  in  case  of 
war  or  of  other  controlling  circumstance  duly  at- 
tested, when  thirty  days  grace  shall  be  allowed, 
counting  from  the  first  di^  of  January  of  the 
year  in  which  the  p^rment  should  be  made." 

The  Company  was  onanized,  and  the  rental 
for  the  first  year,  which  was  due  January  1, 
1878,  was  duly  pe^d.  GoO^C 
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In  NoTember  or  December,  1878,  the  gov- 
eminent  which  had  sranted  the  diarter  or 
coDventioa  was  overthrown  hy  a  revolution- 
ary army  under  Gennal  Ctonzalez,  and  a  pro- 
vinonal  government  was  estabUabed.  In  Uie 
latter  part  of  December,  1878,  Gonzalez  was 
elected  President,  and  April  6,  1874,  took  the 
oath  of  office;  but  he  acted  as  President,  and 
was  In  fact  the  supreme  executive  of  the  re- 
public, from  the  beginning  of  December,  and 
was  recognized  as  such  by  the  citizens. 

The  master  finds  that  the  Qonzalez  govern- 
ment was  officiallv  recognized  bv  the  United 
States  on  June  17, 1874.  This  date  seems  to 
have  reference  to  a  letter  from  President 
Grant,  in  reply  to  one  of  Gonzalez,  announcing 
bis  election,  and  having  taken  possession  of  the 
office,  in  wliich  the  Fresident  tenders  his  con- 
gratulations and  offers  his  good  wishes. 

It  is  unnecessary  to  consider  the  correctness 
of  this  date,  which  after  the  New  York  action 
was  brought,  in  which  Judgment  was  recov- 
ered, as  we  are  of  the  opinion  that  the  recojj- 
nition  imported  by  a  recognition  of  a  consul  in 
New  York,  appointed  by  the  Gonzalez  gov- 
ernment which  took  place  on  July  18,  1874, 
coupled  with  the  other  facta  to  wbfch  we  shall 
advert,  is  sufficient  to  warrant  us  in  assuming, 
for  the  purpose  of  tills  case,  that  the  act  re- 
lied on  by  the  defendants  was  an  act  of  the 
Dominican  Government.  From  December 
into  March,  the  Saraana  Bay  Companv  had 
various  communications  and  dealings  with  the 
Gonzalez  government,  which  it  also  reoog^ 
nized  as  the  «>veroment  of  the  Republic. 
Especially  it  m^e  efforts  to  obtain  a  reduction 
of  rent.   The  effort  was  unsuccessfiil. 

More  than  the  thirty  days  of  grace  allowed 
by  the  charter  in  case  of  war  bad  elapsed,  if 
there  was  any  claim  to  them,  and  on  March  35, 
1874  (before  the  New  York  action  was 
brought),  the  Gonzalez  government  made  the 
decree  relied  on  by  the  defendants  as  dissolving 
the  Company.  The  decree  recites  the  stipnla- 
lation  for  rent  of  the  Penninsula  and  my  of 
Saroana  and  its  quays,  the  dealings  between 
the  Company  and  uie  present  government,  and 
the  default  on  the  part  of  the  Company,  and 
then  decrees  as  follows: 

"  Article  1.  The  agreement  entered  into  in 
this  city  on  the  date  of  December  38,  1871,  be- 
tween the  Dominican  Government  and  the  Com- 
pany, entiUed  the  Samana  Bay  Company  of 
Santo  Domingo,  for  the  renting  of  the  Peninsula 
and  Bay  of  Samana,  and  the  islands  and  quays 
which  are  found  in  its  waters,  is,  and  is  de- 
clared from  this  date  to  be,  in  virtue  of  that 
agreement  itself,  rescinded  in  all  its  parts,  and 
null,  and  of  no  value  or  effect." 

We  are  of  opinion  that  the  purport  of  the  words 
was,  not  merely  to  terminate  so  much  of  the  con> 
vention  as  made  a  lease  to  Uie  Company  which 
was  called  Into  being  by  another  article  of  the 
same  agreement,  but  to  end  each  and  every  part 
of  it,  including  that  which  operated  as  a  charter 
to  the  Company.  We  should  read  the  words 
taken  by  themselves,  as  intended  to  designate  the 
whole  agreement,  although  they  select  the  most 
conspicuous  feature  only,  the  lease,  as  the  means 
of  identifying  it.  The  preamble,  when  re- 
ferring to  the  whole  agreement,  designates  it 
in  Euostantially  the  same  way,  as  we  have 
shown.  The  words,  "rescinded  in  all  Its 
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parts,"  naturally  convey  a  reference  to  all  ttie 
ports  of  certain  particular  agreemenlB  to  be 
picked  out  of  a  more  eztenrive  instrumait  by 
construction.  The  instzument  referred  to  con- 
firms the  opinion  drawnbom  the  derate.  Itii 
called,  "convention  for  the  lease,"  etc.,  as  in 
the  decree,  and  the  condition  in  articles  10  and 
11,  which  the  decree  purpOTts  to  enforce,  goes 
to  all  the  tights  and  fraacbises  conf rarea  by 
the  convention,  and  to  the  convention  itself,  as 
has  been  shown  earlier  in  our  opinion. 

What  seems  to  us  the  meaning  of  the  words 
of  rescission  is  not  cut  down  by  the  provisioD 
in  article  8,  that  "The  Company  shall  make 
good  the  amount  for  re-exchange  for  the  drafts 
protested  through  its  default,  and  the  propor- 
tionate amount  of  the  rent  which  is  due  from 
the  first  of  January  to  the  dirte  of  this  decree." 
This  seems  to  us  simply  intended  as  a  declan- 
tion  that  the  government  does  not  mean  to 
abandon  the  nghte  which  it  may  have  as 
creditor  of  a  dissolved  corporation,  and  to  de- 
fine the  extent  of  its  claim.  Our  construction 
is  confirmed  by  a  fact  which  seems  to  us  of 
importance  also  on  the  other  question,  as  to 
whether  the  decree  can  be  recognized  as  a  de- 
cree of  the  Dominican  Government.  The 
master  finds  that  the  Bamana  Bay  CompanT 
was  thereupon  forcibly  ejected  from  the  terri- 
tory which  it  had  occupied,  and  has  never 
since  had  any  possession  or  conbrol  of  the 
property  which  bad  been  possessed  and  occo- 
pied  by  it  before,  under  the  grant;  and  that 
the  Company  has  never  since  been  reotganlied 
by  the  Dominican  Government  as  a  corpora- 
tion under  its  laws. 

If  the  Dominican  Government  deals  with 
the  words  of  Gonzalez,  upon  a  matter  wholly 
within  its  power,  as  having  had  a  certain  scope 
and  meaning,  that  is  a  strong,  if  not  a  coochi- 
sive  reason  for  our  giving  them  the  same  oon- 
strucUon. 

And,  if  the  Dominican  Govenment  deili 
with  the  decree  as  effectual  to  acoompUsh  sO 
that  It  says  the  decree  purported  to  acoom- 
plish;  how  can  we  deny  it  that  effect,  whetba* 
the  Kovemmeut  of  Gonzalez  was  ever  recog- 
nized diplomatically  by  the  United  States  or 
not?  Woidd  it  not  be  a  most  extraordinaiv 
spectacle,  if,  when  a  de  facto  govern menl, 
recognized  as  a  de  facto  frnvemment  by  the 
United  States  had  made  adecree  ^sstdnng  a 
corporation,  and  its  decree  had  been  accepted 
as  valid  by  all  succeeding  governments  of  Uk 
country  having  exclusive  power  and  juriediC' 
tion  over  the  matter,  the  courts  of  another 
State  should  undertake  to  assert  that  the  cor- 
poration  existed  under  the  laws  of  that  country, 
in  sfAtB  of  their  repudiation  and  denial?  mf- 
pose  the  Gonzalez  government  bad  not  been 
recognized  for  any  purpose  by  the  United 
States,  yet  when  acting  in  this  purely  and  ei- 
clusively  domestic  matter  Is  recognized  by  sab- 
sequent  governments  which  are  recognized  by 
the  United  States,  could  we  deny  its  validity 
or  effect?  It  would  be  a  false  semblance  of 
justice  for  courts  of  other  jurisdictftMis  to  un- 
dertake to  look  behind  the  flctitionB  oit^  of  a 
corporation  for  the  purpose  of  affecting  the 
liability  of  its  members.  It  is  true  that  the  ei- 
Istence  of  a  corporation  is  a  fiction,  bul  the 
very  meaning  of  that  fiction  is  that  the  liatHli^ 
of  Its  members  shall  bercKtermlnefl^  If 
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fiction  were  the  truth.  That  fiction  or  arti- 
ficial creation  is  wholly  within  the  power  of 
the  creatOT.  And  persons  dealing  with  It  must 
be  taken  to  understand  that  it  is  ao. 

Under  the  circumstances  which  we  have  set 
forth,  we  think  that,  without  going  into  nicer 
detail,  we  must  now  assume  Uie  Gonzalez  de- 
cree to  have  dissolved  the  Samaoa  Bay  Com> 
pany  at  the  time  when  it  purported  to  do  so. 
This  was  on  March  25,  1874.  The  New  York 
acticm  wvB  not  brouf?bt  until  April  8,  of  the 
same  year.  We  may  add  that  the  judgment 
was  not  rendered  until  January  14,  1875,  long 
after  the  recognition  of  the  consul  sent  by  Gon- 
zalez. It  follows  that  the  judgment  on  which 
this  suit  is  founded  was  void  for  want  of  juris- 
diction. Upon  our  view  of  the  factik  the  case 
presented  on  the  demurrer  Is  not  the  actual 
case  between  the  parties. 

In  some  respects  the  argument  tor  maintain- 
ing the  bill  is  strengthened,  and  in  some  re- 
«pects  it  is  weakeoM  by  tl^  impossibility  of 
either  obtaining  a  judgment  or  making  the 
Corporation  a  party.  Compare  Vote  v.  Grant, 
15  Mass.  505,  522,  and  Terrjf  v.  Anderaon,  95 
U.  S.  6S8  [bk.  34,  L.  ed.  865],  with  Thornttm 
T.  MoLTgiiuU  F^v^/ht  fia»Ji(uy  0$,  ubS  tupra. 

But  we  are  precluded  from  conridering  that 
argument  if  it  is  not  answered  tbe  last  cited 
Que,  by  oxu-  construction  (A  the  diarter. 
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James  P.  Hicks,  Exr., 

V. 

Benjamin  G.  V&CTyetal. 

1.  A  corpomtion  organized  for  eo-operft- 
tive  iBsaranee,  under  Stat.  1877,  chap. 
204,  for  the  purpose  of  assisting  the 
widows,  orphans  or  other  dependents  of 
deceased  members,  has  no  authority  to 
create  a  fund  for  other  persons  than  the 
claaa  named. 

8.  Although  by  the  eertlfleate  issued  to 
a  member  of  such  corporation  the  sum 
therein  named  was  payable  to  his  wife 
and  subject  to  such  further  disposal 
amonjg  his  dependents  as  he  mignt  di- 
rect, it  is  not,  on  the  death  of  his  wife, 
subject  to  disposal  by  him  by  will  to 
other  persons  than  the  class  named. 

8.  A  penou  mga^d  to  be  ■uurrled  to 
a  member  is  not  within  the  class  of  '  *de- 
pendents'*  upon  him,  so  as  to  entitle  her 
to  be  a  recipient  of  such  fund.  A  finding 
of  fact  by  the  court  below  that  she  was 
not  deiwndent  upon  him  Is  binding  in 
this  court. 

4.  Where  the  1^-l»wa  of  such  eoiporation 
provide  tJiat  in  the  event  of  the  death 
of  all  the  beneficiaries  selected  by  the 
member  before  his  decease,  the  beneflt 
shall  be  paid  to  his  dependent  heirs, 
Hie  finding  of  tact  by  theoonrt  below 
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that  the  mother  of  the  member  was  de- 
pendent upon  him  and  was  his  sole  heir, 
will  be  afilrmed. 

5.  A  will  of  a  nember  purporting  to  be- 
queath such  fund  to  one  not  of  the  class 
named  in  the  statute  is  void,  although 
the  certificate  issued  to  him  provided  for 
its  payment  to  such  person  or  persons 
as  he  may  subsequently  direct  by  will. 

6.  A  eoBtra.et  entered  into  under  the  Stat- 
ute of  1877  could  not  be  aflbeted  b^ 
statute  subsequently  passed. 

7.  By-lawa  of  a  corporation  in  contra- 
vention of  the  statute  under  which  it  is 
oraani^  are  ultra  vires  and  of  no 
eneot. 

8.  Whether  a  sister  was  dependent  upon  a 
brother  was  a  qaeatlon  of  tkei,  to  be  de- 
termined by  the  court  below. 

9.  The  superior  court  oonld  not,  in  this 
action,  aiq>o6e  of  the  real  eetate  of  de- 
cedent by  ordering  its  sale  and  the  ap- 
plication of  the  proceeds;  this  belongs 
exclusively  to  the  probate  court. 

(EBsei— Decided  January  U,  1880.) 

TN  EQUITY.   On  report.  ModiJUd. 

X  The  questions  presented  for  review  are  stated 

in  the  opinion. 

Mr.  O.  B.  Kteball.  for  plaintiff. 

Meatn.  Briekett  ft  Poor*  for  Augusta  F. 
Wallace,  defendant  in  the  first  above  entitled 
case: 

The  report  finds  that  Augusta  F.  Wallace 
was  the  lawfully  betrothed  wife  of  Samuel  B. 
Perry  at  tbe  time  of  the  making  of  his  will  and 
at  the  time  of  his  decease. 

A  portion  of  said  will  is  as  follows,  to  wit : 
"To  Mrs.  Augusta  F.  Wallace  •  •  •  all  money 
accruing  from  the  balance  of  insurance  money  in 
the  American  Legion  of  Honor,  Excelsior 
Council  No.  99. 

It  is  the  policy  of  the  law  and  of  the  courts 
to  carry  out,  if  {Kisdlde,  the  manifest  intention 
of  the  testator.  Sup.  Council  v.  Prieat,  46 
Mich.  439;  Hirehls'  Laws  of  Fraternities  and 
Soc.  38;  9  N.  W.  R.  481. 

Section  8,  of  chap.  115  of  the  Pub.  Stats,  pro- 
vides that  such  a  corporation  may,  for  the 
purpose  of  assisting  the  widows,  orphans,  or 
other  persons  dependent  upon  deceased  mem- 
iMTS,  "Provide  In  its  by-laws  for  the  payment 
by  each  member  of  a  fixed  sum,  to  be  held  by 
such  association  until  the  death  of  a  memb^ 
occurs,  and  then  to  be  forthwith  paid  to  tbe 
person  or  persons  entitled  thereto;  and  such 
fund  so  held  shall  not  be  liable  to  attachment 
by  trustee  or  other  process ;  and  associations 
may  t>e  formed  under  this  chapter  for  the  pur- 
pose of  rendoingasidBtance  to  such  person  and 
in  the  manner  herdn  spedfled." 

Article  2,  chap.  6  of^  the  constitution,  under 
the  head,  "  Objects  of  the  Order,"  provides  that 
the  benefit  fund  shall  be  paid  to  tbe  family, 
orphans,  or  d^wndenta,  as  tbe  member  may 
direct. 

Section  2  of  law  S  nuderthe  head,  "Benefit 
Certificates,"  provides  that  the  en^  ,of  the 
name  or  names  in  the  original  appucation  Is 
"subject  to  such  future  disposal"  of  the  benefit 
among  their  dependents  as  they^thereafter 
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Section  6  provides  for  "other  and  further 
disposition  thereof." 

It  was  Uk  ri£^t  of  the  testator,  Samuel  B. 
Ferry,  to  beqiieath  hy  wUl  the  benefit  fund  ox 
any  portion  thereof  in  the  numner  uid  form  he 
did. 

The  by>laws  or  sections  of  the  constitutloa 
referred  to  do  not  preclude  that  right.  Mrs. 
Wallace  as  bis  betrothed  wife  cert^nly  had  an 
insurable  interest  in  his  life.  Ckitholm  v.  Nat. 
Cap.  lAft  Int.  Oo.  6S  Ho.  218;  8.  C.  14  Am. 
R.414;  HlTshL  Law  of  Fraternities  and  Soc.  SI, 
22  and  notea.  , 

The  absence  of  such  an  "interest "  avoids  a 
policy  in  a  beneficiary  association  the  same  as  in 
a  regular  insurance  company.  Although  the 
mere  relation  of  parent  and  child,  or  uncle 
and  nephew  does  not  constitute  an  "insurable 
biterest,"  the  wife  has  an  insurable  interest  In 
the  life  of  her  husband.  The  reason  is  that  it 
is  not  to  be  presimied  that  for  the  sake  of 
money  she  wo\iId  desire  his  death.  9  N.  W.  B. 
497;  Quardian  Mut.  Life  Int.  Co.  v.  Hogan, 
80  lU.  89;  Hirshl.  Law  of  Fraternities,  21,  22 
and  notet. 

The  reason  is  quite  as  apparent  between  those 
betrothed  in  marriage  that  one  would  not  for 
money  desire  the  death  of  the  other. 

The  defendant  Mrs.  Wallace  was,  within 
the  meaning  of  the  statute,  and  of  the  consti- 
tution and  by-laws  of  the  Association,  a  "de- 
pendent," and  comes  within  the  class  of  per- 
8(Hi8  Specified  therein  because  of  the  relation 
she  bwe  to  the  testator,  riz.,  that  of  his 
afflauMd  wife. 

Oavdner,  J.,  ddiTored  the  opinion  of  the 

court: 

The  plaintiff  In  the  first  case  is  a  Corporation 
organized  for  the  purpose  of  co-operative  in- 
surance, belonging  to  that  class  of  corporations 
mentioned  in  the  Pub.  Stcrts.  chap.  116,  9, 10 
and  Stats.  1882,  chap.  196. 

From  the  report  of  facts,  it  Is  evident  that 
the  plaintiff  must  have  organized  under  the  Stat 
of  1877,  chap.  204,  which  provides  that  certain 
assoclstionsof  which  the  plaintiff  is  one,  "may 
for  the  purpose  of  assisting  the  widow8,orphans 
or  other  dependents  of  deceased  members,  pro- 
vide in  their  by-laws  for  the  payment  by  each 
member,  of  a  fixed  sum,  to  be  held  by  such 
associations  until  the  death  of  a  member  occurs, 
then  to  be  forthwith  paid  to  the  person  or  pei^ 
sons  entitled  thereto."  This  is  substantially 
the  same  as  ^  8  of  the  Pub.  Stats,  chap.  116. 

The  plaintiff  made  certain  by-laws,  after 
which  Samuel  B.  Perry  became  a  member.  He 
named  as  his  beneflci^  in  his  application  for 
mmnbership  his  wife,  Carrie  £.  Pmr.  By  the 
tarns  of  the  certificate  issued  to  him  by  the 
plaintiff,  91.000  was  made  payable  to  his  wife 
"  subject  to  such  further  disposal  among  the 
dependents  of  said  Samuel  as  he  might  mere- 
after  direct  in  compliance  with  the  laws  of  uid 
corporation."  Carrie  E.  Perrr  died  before  her 
husband.  He  died  in  September,  1882,leaviDg 
a  will  and  codicil,  and  being  at  the  time  of  his 
decease  eneaged  to  be  marri«l  to  the  defendant, 
Augusta  F.  Wallace,  to  whom  he  bequeathed 
said  $1,000.  1.  The  first  question  raised  is 
whether  Samuel  B.  Perry  could  dispose  of  this 
money  \ts  will.  The  statute  under  which  the 
plaintiff  IS  OTganised  gives  it  atithority  to  pro- 


vide for  the  widow,  orphans  or  other  depeod- 
nits  upon  deceased  members,  and  pxovides  that 
such  fund  shall  not  be  liable  to  attadMnent. 

The  class  of  persons  to  be  benefited  is  dedg- 
nated,  and  the  Corporation  has  no  authority  to 
create  a  fund  for  other  persons  than  the  dus 
named.  The  Corporation  has  power  to  raise  a 
fund  payable  to  one  of  the  classes  named  in  the 
statute  to  set  it  ^wrt  to  await  the  death  of  the 
member  and  then  to  pay  It  over  to  the  penoo 
or  persons  of  the  class  named  in  the  statute, 
selected  and  appointed  by  the  member  durine 
his  life,  and  if  no  one  is  so  selected,  it  is  still 
payable  to  oneot  the  classes  named.  The  claim 
that  the  fund  is  subject  to  disposition  by  will 
appears  to  be  contrary  to  the  scheme  projected 
by  the  statute.  If  the  fimd  were  subject  to 
testamentary  bequest,  then  upon  tlw  decease  <tf 
the  member  it  might  go  into  the  hands  of  his 
executor,  or  the  acuninistrator  of  his  estate,  and 
become  assets  thereof,  liable  to  be  swallowed 
up  by  the  creditors.  Johnson  v.  Ame$,  11  Pick. 
178, 181;  0»good-r.  Pbtter,  6  Allen,  560. 

If  Uiere  were  no  creditors,  the  member  by 
his  will  could  divert  it  from  the  three  classes 
named  in  the  statute.  In  either  case,  this 
would  defeat  the  purpose  for  which  the  fund 
was  raised  and  held,  and  would  be  in  direct 
confiict  with  the  object  of  the  statute  for  which 
the  association  was  formed,  and  would  set 
aside  the  contract  entered  into  between  the 
member  and  the  Corporation.  In  determining 
this  question,  it  is  the  duty  of  the  court  to  con- 
strue the  statute  liberally  and  In  sucha  manner 
as  to  carry  out  the  benevolent  purpose  soogbt 
to  be  provided  for,  and  In  no  event  unlesssoso- 
lutety  required  by  its  language,  to  construe  it 
so  as  to  defeat  such  purpose.  We  think,  fliere- 
fore,  that  Samuel  B.  Penr  was  not  empowered 
to  bequeath  the  fund  by  ms  last  will  and  tests- 
ment;  and  that  the  l)eque8t  of  the  same  to 
Augusta  F.  Wallace  is  void  and  of  no  effect 
Kentuckvjfut.  Ltfelru.  Oo.  v.  MiU«r,  18  Bush. 
480;  McClure  v.  Joknmm,  S6  Iowa.  830. 

3.  The  defendant,  Augusts  P.  Wallace,  con- 
tends that  if  she  is  not  entitled  to  this  fund 
under  the  will  of  Samuel  B.  Ferry,  she  comes 
within  the  class  of  persons  designated  as  "  de- 
pendents" upon  said  Samuel,  and  should,  there- 
fore, be  its  recij^ent.  At  the  time  of  the  de- 
cease of  Samuel  B.  Ferry.  "  a  valid  engage- 
ment of  marriage  subsisted  between  him  ud 
the  defendant  Augusta;"  and  by  reascm  of  this 
she  claims  to  be  dependent  upon  him.  Until 
they  became  man  and  wife  by  marriage,  there 
was  DO  obligation  upon  Samuel  to  support  or 
provide  for  her.  She  does  not  come  within  the 
class  of  persons  which,  if  able,  he  was  boond 
by  law  to  suj^xnl   Pub.  Stats,  chap.  84,  §  S- 

The  mere  engagement  to  marry  imposed  no 
obligation  upon  him  except  to  carry  out  bis 
contract  with  her.  Their  mutual  promise  to 
marry  did  not  In  any  sense,  by  itself,  make  her 
dependent  upon  him.  In  IhiUan  v.  QUe,  50 
Wis.  614,  under  similar  by-laws  to  those  of  the 
plaintiff  Association,  the  court  said:  "Wethink 
the  true  meaning  of  the  word  '  dependent,'  in 
this  connection,  means  snne  person  or  persons 
dependent  for  supp<Ht  in  some  way  uptm  the 
deceased.  If  this  interpretation  is  correct,  then 
it  is  a  question  of  fact  and  not  of  law  to  dete^ 
mine  whether  Augusta  was  dependent  iq>on 
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assumed  the  question  to  be  one  of  fact,  and  so 
passed  upon  it.  As  matter  of  law,  it  is  clear, 
npoo  the  facts  stiUed  in  the  report,  that  Augusta 
was  not  dependent  upon  Samuel,  as  that  terra 
Is  used  in  the  statute.  The  Superior  Court 
having  passed  upon  the  questioo  of  fact,  and 
found  that  she  was  not  d^ndent  upon  him, 
we  are  bound  by  this  decisioo  and  cannot  re- 
view IL  As  the  plaintiff's  by-laws  provide  that, 
Intfaeeventof  the  death  of  all  of  the  oenefldaries 
selected  by  the  member  before  his  decease,  if 
no  other  or  further  disposition  thereof  be  made, 
the  benefit  shall  be  paid  to  the  dependent  heirs 
of  the  deceased  member;  and  as  it  appears  by 
the  report  that  the  Judge  found,  as  matter  of 
fact,  that  the  defendant,  Betsey  Perry,  the 
mother  of  Samuel  B.  Perry,  at  the  time  of  bis 
death,  was  a  widow,  his  sole  heir  at  law  and 
dependent  upon  him-  and,  inasmuch  as  the 
above  providon  in  said  by-law  la  In  conformity 
to  the  statute,  the  decree  of  the  Superiw  Court 
must  be  affirmed. 

The  second  case,  in  many  respects,  is  similar 
to  the  one  we  have  been  considering.  The  as- 
sociation known  as  the  Knights  ol  Pythias  was 
organized  under  the  statutes  before  September, 
IvK.  One  of  the  certificates  of  membership 
granted  to  Samuel  B.  Perry  in  September,  ISlli, 
oy  the  Association,  sets  out  that,"  in  considera- 
tion of  the  representations  and  declarations 
nutde  in  his  application,  which  is  made  part  of 
the  contract,  and  the  payment  of  the  prescribed 
fee,  and  in  consideration  of  the  payment  here- 
after to  said  endowment  rank  of  all  aaaessments 
■as  required,  and  the  full  compliance  with  all 
the  laws  governing  the  rank  now  in  force  or  Uiat 
hereafter  may  be  enacted,  two  thousand  dollars 
will  be  iwld  by  the  'said  Association'  to  Carrie  E. 
Perry  as  directed  by  said  brother  in  his  appli- 
cation, to  such  person  or  persons  as  he  may 
subsequently  direct  by  will  or  otherwise,  and 
enterm  upon  the  records  of  the  Supreme 
Master  of  Exchequer,"  upon  the  proof  of  death 
and  the  surreoder  of  this  certificate.  The 
wife  Carrie  died  before  her  husband , and  he  made 
no  designation  of  any  other  beneficiary  to  re- 
ceive the  fund,  except  as  contained  in  nls  last 
will.  Before  Perry  died,  but  after  the  issuing 
of  said  certificate  to  him,  the  Corporation  made 
certain  by-laws  relating  to  the  payment  of 
benefit  funds,  upcm  the  death  of  a  member,  viz. : 
ttiat  the  fund  should  be  paid  to  the  widow  and 
children  of  the  deceased;  and  if  none,  then  to 
the  father,  mother,  sisters  and  brothers,  share 
and  share  alike;  or  he  may  name  a  party  at  the 
time  he  becomes  a  member  to  whom  the  money 
shall  be  paid  at  his  death;  if  none  of  said  per- 
sons are  alive,  then,  after  payment  of  the 
funeral  expenses  of  deceased  members,  it  shall 
be  paid  into  the  widows'  and  orphans'  fund. 
The  Statute  of  1882,  chap.  195,  2,  added  to  the 
classes,  after  the  word  "orphans,"  the  follow- 
ing, "or  other  relatives  of  deceased  members." 
Augusta  F.  Wallace,  one  of  the  defendants  In  the 
orinnal  bill,  claimed  these  funds  under  the  will 
of  Samuel  R  Ferry.  In  this  case  the  contract 
contemplated  the  making  of  a  will  by  Bamuel. 
But  independently  of  the  contract,  the  member 
could  not  make  a  testamentary  disposition  of 
these  funds,  as  we  have  shown.  The  will  of 
Samuel,  although  it  purported  to  bequeath 
these  funds,  dia  not  in  fact  accomplish  it.  In 
this  respect  the  will  was  void.  The  defendant 
luaa. 
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Augusta  also  claims  that  she  was  dependent 
upon  Samuel.  The  Superior  Court,  as  the  re- 
port diows,  found,  as  matter  of  fact,  that  she 
was  not  dependent  upon  him,  and  we  have  de- 
cided in  the  previous  case  that  as  matter  of  law, 
the  facts  do  not  warrant  us  in  determining  that 
she  was  dependent  upon  him. 

Lydia  A.  Prary,  one  of  the  defendants,  claims 
that  she  is  entitled  to  part  of  these  f  uncte  under 
the  last  will  of  Samuel.  We  have  already 
passed  upon  this  claim.  She  also  asserts  that 
she  was  within  the  class  of  persons  designated 
by  theStats.1877,  chap.  304,  and  1882,chap.ld5, 
to  whom  such  benefit  funds  were  payable,  be- 
cause she  was  the  sister  of  Samuel.  It  is  clear 
that  sisters  were  not  within  any  of  the  classes 
named  in  the  statutes  prior  to  that  of  1882, 
whitdi  was  approved  May  1, 1882.  She  would 
be  included  under  this  last  statute  among  the 
"  other  relatives  of  deceased  members  "  therein 
mentioned.  But  this  statute,  passed  in  1882, 
which  mentioned  widows,  orphans  or  other 
dependents  of  deceased  members,  as  the  only 
recipients  of  these  funds,  and  could  not  deprive 
the  person  entitled  to  the  funds  thereby  from 
poaaesdon  at  the  same,  could  not  affect  me  con- 
tract entered  Into  under  the  Statute  of  1877. 
Before  the  Statute  of  1882  took  effect,  the  Statute 
of  1877  was  in  force  and  the  Association  formed 
under  it  could  create  funds  only  for  the  benefi  t  of 
those  classes  named  therein;  and  to  those  be- 
longing to  those  classes  alone  could  the  benefit 
funds  DC  paid.  If  the  plaintiff  Corporation 
undertook  to  make  by-laws  in  contravention  of 
the  statute,  tbeywereuf£nin'r«iandof  noeflect. 
Briffffa  v.  Bart,  189  Mass.  478. 

It  was  a  question  of  fact  to  determine  whether 
the  by-taws  of  the  Corporation,  including  sisters 
of  the  deceased  members  as  a  class  to  receive 
the  funds  under  certain  conditions,  were  en- 
acted after  the  amendment  contained  in  the 
Statute  of  1882  took  effect  as  law,  and  before  the 
death  of  Samuel  in  September,  1883.  The  Su- 
perior Court  has  settled  the  fact  in  effect  by  the 
final  decree  passed  therein,  that  the  by-laws 
creating  the  new  class  of  beneficiaries  were  not 
enacted  after  the  Statute  of  1882  took  effect. 

The  facts  relating  to  this  matter  are  not  re- 

frted.  From  the  time  of  the  death  of  Carrie 
Perry  to  that  of  Samuel,  the<  report  finds 
that  he  reined  with  the  defendant,  Emily  A. 
Morse;  and '  'that  she  depended  upon  him  to  sup- 
porther.if hewasableandshewasinneed."  She 
had  no  property  except  real  estate  valued  at 
about  tl.400,  and  furniture  worth  about  $300. 
We  cannot  determine  from  the  report  that  she 
was  dependent  upon  him,  or  that  she  was  ever 
iu  need.  This  may  depend  upon  many  dr- 
cumstances.  By  the  decree  of  Gxe  Superior 
Court  it  must  have  been  found  by  the  Judge 
that  she  was  not  dependent  upon  him.  This 
was  a  question  of  fact  to  be  determined  by  the 
Superior  Court  at  the  trial,  and  it  is  apparent 
that  it  was  there  determined  in  the  n^ative. 
This  di£^(»e8  of  all  the  questions  arguedby  the 
three  defendants,  Wallace,  Lydia  A.  Perry  and 
the  administrator  of  Endly  A.  Horse.  By  the 
will  of  Samuel  B.  Perry,  he  gave  various  articles 
of  personal  property  to  several  of  the  defend- 
ants; and  at  the  time  of  his  decease  he  left  cer- 
tain real  estate.  The  Superior  Court  has  incor- 
porated in  its  decree  the  following:  "  That  the 
real  estate  mentioned  in  the  origliudltiJt^ould 
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be  sold  and  the  proceeds  thereof  applied  to  the 
payment  of  the  debts,  funeral  expenses  and 
charges  of  administration  raenttoned  in  said 
bill.  Although  all  the  parties  to  these  pro- 
ceedings have  conBidered  this  decree  as  within 
the  power  and  jurisdiction  of  the  Superior 
Court,  yet  we  think  that  this  belongs  exclu- 
sively  to  the  probate  court,  to  be  there  consldmtd 
and  passed  upon.  This  decree  is  in  effect  an 
order  determining  what  the  probate  court  should 
adjudge  under  the  facts  stated.  This  canDot 
be  done  by  the  Superior  Court.  The  cross-bill 
proc^ds  upon  the  ground  that  the  executor  of 
estate  of  Samuel  B.  Perry,  received  these  funds, 
amounting  to  $8,000,  not  as  assets  of  Uie  estate, 
but  in  tnut,  to  T?a^  thesame  over  to  the  person 
entitled  to  receive  them ;  that  they  were  wrong- 
fully paid  to  him;  and  that  he  does  not  hold 
them  as  the  executor  of  Feny.  So  far  as  the 
decree  of  the  Superior  Court  relates  to  this  sum 
we  think  it  shotud  be  atSnned. 
Decree  a^ordingly. 


Jerome  F.  MAm^ING 
e. 

Edward  B.  NETTLETON. 

1.  A  Judsvent  for  coats  affainat  the 
next  mend  and  attorney  o7a  plaintiff, 
cannot  be  roTiewed  upon  his  petition 
after  one  year,  as  rendered  in  his  ab- 
sence, although  the  petition  for  review 
Is  fllea  within  one  year  after  his  actual 
knowledge  of  the  judgment. 

9.  A  straaeer  to  a  suit  cannot  have  a 
review  of  a  judgment  therein. 


(Woroester— Decided  January  6, 188B,> 
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PETITION  for  review  of  judgment 

The  facts  are  found  in  the  opinion. 

Mr.  W.  A.  GUe.  for  petitioner. 

Metwt.  F.  A.  OaaUli  and  P.  S.  MiUier, 

for  respondent: 

This  court,  in  Jamet  v.  Townaend,  104  Mass. 
867  ;  Matiheioaon  v.  Moulton,  186  Mass.  133,and 
in  Smith  V.  Brtnen,  186  Mass.  416,  has  con- 
clusively dti«rmined  the  question  raised  by 
this  report. 

Manning  was  a  party  to  the  record.  Bloodv. 
Harrington,  8  Pick.  56S;  Smith  v.  Garmv, 
127  Mass.  179. 

There  is  no  ground  for  a  review.  Any 
error,  if  any  exists,  Is  apparent  In  the  record, 
and  can  only  be  avafled  ot  by  writ  of  error. 
ScM-t  V.  Muckins,  S  Mass.  280. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  filed  in  1888,for  a  review  of 
a  judgment  rendered  in  1872.  The  Pub.  Stots., 
chap.  187,  §  S3,  provide  that,  "If  a  judgment 
complained  of  was  rendered  in  the  absence  of 
the  petitioner  and  without  his  knowledge,  the 
petition  for  review  shall  be  filed  within  one  year 
after  the  petitioner  first  had  notice  of  the  judg- 
ment; otherwise  within  one  year  after  the 
judgment  was  rendered."  The  judgment  com- 
plained of  was  for.  costs  on  a  nonsuit  of  the 
plaindfE  in  an  action  in  which  the  present  re- 
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spondent  was  summoned  to  answer  "umo 
Jerome  F.  Manning.next  friend  of  Julius  Hen- 
ley, a  minor."  The  petitioner  is  Jerome  f. 
Manning,  named  in  the  writ,  and  he  entered 
the  tfction  and  appeared  in  it  as  the  attorney  for 
theplaintifl.  The  petition  alleges  that  the  judg- 
ment should  have  neen  entered  arainst  Hailey , 
and  not  against  the  petitioner;  and  that  the  peti- 
tioner had  no  knowledge  that  the  judfrnent 
was  against  him  until  within  one  year  befne 
filing  his  petition.  It  is  very  clear, 'upon  these 
facts,  that  the  judgment  was  not  rendered  in 
the  absence  of  the  petitioner;  and  that  the  peti- 
tion is  too  late.  Jamu  v.  Tmnntend,  104  Maw. 
867;  Matthewaon  v.  Moulton,  185  Mass.  128; 
Smith  V.  Brown,  186  Mass.  416. 

It  is  argued  that  the  petitioner  was  not  a 
party  to  the  suit,  and  not  having  been  preaoit 
when  the  entry  of  judgment  was  made  by  tlie 
clerk  and  not  having  actual  knowledge  that 
the  judgment  was  against  him,  it  must  be 
deemed  to  have  been  rendered  in  his  absence, 
as  if  it  had  been  entered  by  the  clerk  against 
an  attorney  or  any  stranger  to  the  suit.  But  a 
stranger  to  the  suit  could  not  have  a  review  of 
the  ]^dgment ;  his  remedy  would  be  by 
writ  of  error.  Hart  v.  HvcleinM,  5  Mass.  866; 
BotedittAIm.  Go.  v.  Winiiow,  8  Gray,  415. 

See,  also,  FuUam  v.  AfcKmnff,  16  Gray, 

Petition  dimnimd. 


J<An  HOLT  H  al. 

V. 

S.  P.  WELD. 

1.  In  a  aait  in  equity  to  remove  a  cloud 
fiwa  the  title  to  land,  a  plaintiff  is  a 
competent  witness  to  testify  that  the 
grantee,  named  in  deeds  under  which  he 
claimed,  was  hi8wife;.thatBhe  wasdead; 
and  that  the  other  plaintiffs  were  her 
only  children. 

2.  It  is  too  late,  after  a  hearing  on  the 
merits,  for  defendant  to  object  that  the 
plaintiff  had  not  filed  a  replication  in 
writing. 

8.  If, after  a  sale  of  real  estate  for  taxes, 

the  purchaser  thereof  fails  to  pay  the 
collector,  within  ten  days,  the  sum  hid 
by  him,  the  collector  must  make  a  deed 
to  the  city  or  town,  and  a  deed  to  pur- 
chaser is  void. 
4.  A  tax  deed  to  the  purchaser  undersuch 
circumstaneee  is  a  clond  upon  title,  and 
a  suit  can  be  maintained  to  remove  it 

(Essex— Decided  January  11.  ues.) 

OX  defendant's  exceptions.  Overruled. 
Bill  in  equity  to  remove  cloud  on  titie. 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  F.  Bartlett,  for  plaintiff. 
Mr.  B.  F.  Brings,  for  respondent 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  remove  a  cloud 
from  the  title  of  the  plaintifPs  to  a  lot  of  land 
in  Lynn. 

1.  The  land  was,  in  1876,  coov^ed  two 
deeds  to  Mary  Ann  JLo'^,^^jfj^^t^  « 
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Ijma.  It  was  dearly  competent  for  the  plalot- 
m  John  Holt  to  testay  tbaX  the  grantee  named 
in  said  deeds  was  his  wife;  that  die  was  dead ; 
ud  that  the  other  plaintiffs  were  her  only 
children.  This  was  the  best  evidence  of  those 
facts. 

2.  It  was  too  late  for  the  defendant,  after  a 
hearinff  upon  the  merits,  to  otject  that  the 
plaintiff  had  not  filed  a  refdication  in  writing; 
and  the  court  was  not  required  to  dismiss  the 
toll  for  that  cause. 

8.  The  statute  provides  that  "If  after  the  sale 
of  real  estate  for  the  payment  of  taxes,  a  pur- 
chailer  thereof  fails  to  pay  the  collector  within 
ten  days  the  sum  oflered  by  him.  and  to  re- 
ceive his  deed,  the  sale  shall  be  nuU  and  void, 
and  the  city  or  town  shall  be  deemed  to  be  the 
purchaser  of  the  estate  according  to  the  pro- 
Tiidons  of  the  preceding  section.  Pub.  Stats, 
chap.  112,  ^44. 

If  a  purchaser  does  not  pay  the  collector 
within  ten  days,  the  collector  must,  in  order  to 
comply  with  the  statute,  make  a  deed  to  the 
dty  or  town,  and  a  deed  to  the  purchaser  is 
void.  The  statute  does  not  give  the  collector 
any  option  in  the  matter.  In  case  at  bar,  there 
was  evidence  sufficient  to  Justify  the  finding 
that  the  defendant,  the  purchaser  at  the  tax 
Ba]e,faUed  to  pay  the  collector,  within  ten  days, 
the  sum  bid  by  him,  and  to  receive  his  deed. 
We  caDDOt  revise  the  finding  of  the  superior 
court  upon  this  evidence.  We  must  assume 
that  the  court  so  found ;  and  that  the  collector'a 
deed  was,  for  this  reason,  void.  The  decree 
ent^«d  was, therefore,  justified  by  the  evidence. 
The  court  properly  held  that  the  tax  deed  held 
by  the  defendant  was  a  cloud  upon  the  plaint- 
iff's title,  and  that  this  bill  can  be  maintained. 
BumU  v.  Ikthm,  124  Mass.  8^. 

Exotptiom  overrule. 


HT.  HOPE  IRON  00. 
ti. 

George  R.  DEARDEN  ei  eH. 

1.  In  partition*  after  an  interlocutory 
judemont,  practically  assented  to,  de- 
fen&nts  cannot  set  up  want  of  title  in 
the  petitioners  as  a  bar  to  the  petition. 

8l  The  evting^ahment  of  a  w»y  over 
land  of  a  partv  to  the  partition  may  be 
awarded  by  the  comniissioners:  but  it 
must  be  allowed  for  in  the  partition. 

(BrlMol— Decided  Janoorj  7, 1888.) 

ON  respondents'  exceptions.  Overruled. 
This  was  a  petition  for  partition.  No 
answer  contesting  the  right  of  the  petitioner  to 
partition  was  filed  by  the  respondents. 

At  the  hearing  as  to  whether  iDterlocutnry 
judgment  for  partition  should  be  awarded,  the 
respondents  contended  that  the  premises  should 
be  Botd  and  could  not  be  advantageously  divid- 
ed ;  but  the  court  decided  otherwue  and  ordered 
an  interlocutory  judgment  to  be  entered  for  par- 
tition. No  exception  to  or  appeal  from  that 
order  was  taken.  Commissioners  to  make  par- 
tition were  duly  appointed  and  notified  and  met 
the  parties  on  the  premises  for  the  purpose  of 
maUng  partition,  and  duly  made  a  report  to  the 
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court,  setting  off  to  the  petiUoner  by  metes  and 
bounds  a  certain  portion  of  the  common  prem- 
ises, and  also  a  right  of  way  over  other  land  of 
the  petitioner  on  the  south  side  of  the  tract 
partitioned  and  adjoining  the  premises  set  off 
to  it  by  the  commissioners;  said  right  of  way 
was  appurtenant  to  the  wiiole  of  the  common 
premises  belonging  to  the  petitioner  and  re- 
spondent whi(£  were  the  subject  of  the  par- 
tition suit,  and  consisted  of  a  considerable  tract 
of  land  on  the  aorth  side,  whereon  stood  a 
dwelling  house  with  a  store  in  the  lower  story. 

At  the  hearing,  upon  the  motion  of  the  pe- 
titioner that  the  partition  should  be  made  firm 
and  effectual  according  to  the  report  of  the 
commissioners,  the  respondents  objected  that 
the  right  of  way  aforesaid  could  not  be  a  sub- 
ject of  partition  in  the  manner  in  which  the 
commissioners  dealt  with  the  same,  and  also 
offered  to  show  the  following  facts:  that  the 

S remises  in  question  formerly  belonged  to  one 
oseph  Marble,  who  deceased  intestate  in  1881 
possessed  of  this  and  other  real  estate,  and 
leaviDgnumerous  heirs  at  law;  that  the  respond- 
ents were  some  of  the  heirs  at  law  of  said 
Joseph  Marble:  that  the  complainant  acquired 
from  certain  of  the  other  heirs  at  law  of  said 
Joseph  Marble  86-100  of  the  premises  in  ques- 
tion, which  were  described  in  the  various  deeds 
to  it  from  such  heirs  by  metes  and  bounds; 
that  the  complainant  did  not  acquire  by  pur- 
chase or  otherwise  sn^  interest  in  any  of  the 
remaining  land  of  which  Joseph  Jllarole  died 
seised,  and  whidi  still  belonged  to  his  estate  at 
the  time  of  commencement  of  the  proceedings 
for  partition. 

After  the  commencement  of  the  proceedings 
in  this  case,  and  before  the  motion  that  the 
commissioners'  report  therein  should  be  made 
firm  and  effectual,  it  appeared  that  upon  the 
petition  of  a  cotenant,  who  was  not  either  of 
the  respondents,  the'  remaining  land  belonged 
to  the  estate  of  said  Joseph  Marble  had  been 
sold  and  the  proceeds  divided  under  partition 
proceedings  m  the  Pi-obate  Court  for  said 
County  of  Bristol.  The  greater  part  of  the 
title  ot  two  of  the  renwndents  to  me  premises 
in  question  was  derived  1^  purchase  from  other 
heirs  at  law.  The  title  of  the  remaining  re- 
spondent was  acquired  wholly  by  inheritance. 

The  respondents  claimed  upon  these  facts 
that  the  complainant's  title  was  wholly  void 
for  the  purposes  of  partition,  and  that  the  court 
had  no  jurisdiction.  But  the  court  ruled  that 
this  delfense  would  not  avail  the  respondents, 
and  was  not  open  to  the  respondents  at  this 
stage  of  the  proceeding;  and  also  ruled  that  the 
right  of  way  could  be  wholly  assigned  to  ttie 
petitioner  in  the  division;  ana  ordered  that  the 
report  be  accepted  and  the  partition  be  made 
firm  and  effectual  forever. 

The  respondents,  being  aggrieved  by  the 
aforesaid  ruling  and  order,  except  thereto  and 
appeal  therefrom. 

MeMTt.  Morton  ft  Jennln|^,  for  respond- 
ents: 

The  title  of  the  petitioner  is  derived  by  pur- 
chase from  some  of  the  heirs  of  Joseph  Marble 
deceased,  to  whom  the  estate  which  is  the  sub- 
ject of  this  partition  belonged  at  his  decease; 
\  the  deed  to  the  petitioner  describes  the  estate 
conveyed  by  metes  and  bounds.   Said  Joseph 
1  Marble  also  owned  other  real  estate-at  his  de- 
Digitized  by  vjO't 
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cease;  but  the  petitioner  acquired  no  tiUe  to 
tliat.  The  title  under  which  the  petitioner 
claims  iB,  therefore,  a  titie  to  a  part  of  an  es- 
tate held  in  common  and  deacrilKd  in  its  deed 
by  metes  and  hounds  tnm  a  part  of  the  eo- 
teoaDts. 

As  against  the  other  cotenants  it  is  entirely 
clear  tlut  such  a  titie  is  void.  Adam  v.  Briggt 
I.  Co.  1  Cush.  S68;  Blomm  Brightman,  21 
Pick.  385;  MarJa  v.  8emU,  120  Mass.  174, 176. 

And  even  when  the  alienation  is  sought  to 
be  accomplished  by  operation  of  law,  the  rule 
is  the  same.  Penhody  v.  Minot,  34  Pick.  882, 
383;  Bhiitom.  v.  Bi-ightman,  91  Pick.  888;  Baid- 
win  V.  Whiting,  18  Mass.  67;  Pond  v.  Pond,  Id. 
41S;  Vamum  v.  Abbot,  X%  Mass.  470;  BarUet-v. 
Harlm,  Id.  86S-854. 

In  cases  where  the -petitioner's  title  Is  wholly 
void  as  to  the  respondeat,  that  fact  may  be 
availed  of  at  any  time  before  final  judgment. 
It  goes  to  the  jurisdiction  of  the  court. 

The  effect  of  an  Interlocutory  decree  cannot 
be  to  bar  an  inquiry  into  the  title  of  the  parties 
under  anv  circumstances.  Only  a  floal  judg- 
ment couM  do  that  or  a  trial  in  which  the  ques- 
tion of  title  is  directly  involved.  There  are 
several  cases  in  which  the  contrary  seems  to  be 
held.  BateryY.  TViy&w,  103 Mass. 511;  Wonaon 
V.  Wimaon,  14  Allen,  81;  Burgfiardt  -v.Van- 
Dejtsen,  4  Allm,  874;  Brown  v.  BuUiey,  11 
Cuab.  168. 

But  in  Burghardt  v.  Van  Deuaen  it  is  evi- 
dently the  find  judgment  that  is  referred  to, 
and  in  Brown  v.  BulkUy,  which  is  probably  the 
strongest  case,  the  court  discusses  and  decides 
upon  the  petitioner's  titie.  In  the  two  other 
cases  the  question  was  not  presented  as  in  the 
case  at  bar. 

And  see,  for  cases  in  which  parties  were  al- 
lowed to  raise  similar  questions  at  stages  in  the 
proceedings  coirBBponalng  to  that  at  which  the 
question  as  to  title  was  raised  in  this:  Baton  v. 

Framingham,  6  Cush.  245, 247;  Elder  v.  Ihright 
Mfg.  Co.  4  Gray,  201;  Sherman  v.  Fall  Miver 
Iron  Worka  Co.,  5  Allen.  215;  Jnhab*.  cf  Ohaa- 
hire  V.  Adam  dk  Chea.  Beaarvoir  Q>.  119  Mass. 
856,  861. 

The  proceedings  8ubse<iuent  to  the  bringing 
of  the  petition  for  partition,  In  relation  to  the 
other  ^tate  left  by  Joseph  Marble,  have  no 
bearing  upon  the  case,  as  the  rights  of  the  pe- 
titioner and  respondent  depend  on  the  state  of 
the  title  at  the  time  of  the  commeDcement  of 
this  suit.  Hooper  v.  Bridgewater,  103  Mass. 
512. 

Section  82,  chap.  167,  P.  S.  does  not  apply  to 
this  case.  Chambeiiain  v.  Hooga,  1  Gray,  172, 
178. 

The  commissioners  erred  In  assigning  the 
right  of  way  to  tiie  petitioners.  It  belonged 
with  the  whole  estate  and  should  have  re- 
mained with  the  whole  estate.  XJndBrwood  v. 
Carney,  X  Cush.  285. 

An  easement  or  incorporeal  hereditament  is 
not  subject  to  partition.  Adam  v.  Brigga  I. 
Co.  7  Cush.  868. 

In  Hidne  it  has  been  held  that  ari^t  to  haul 
logs  over  a  portion  of  the  common  property 
^ven  to  parties  to  whom  another  portion  of 
the  common  property  was  set  off  waa  beyond 
the  power  of  the  commiasionerB.  Dyer  y.  Lm- 
«2;,  80Me.  210. 

Much  less,  it  would  seem,  could  rights  over 
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a  tiiird  person's  lands  belonging  to  the  whole 
estate  to  be  divided,'  be  made  a  subject  of  divis- 
ion. 

The  petition  does  not  set  out  any  such  right 
and  does  not  even  describe  the  tract  to  be 
divided,  with  its  privileges  and  appurtenances. 
To  take  the  way  from  one  and  give  it  to  another 
is  a  destruction,  not  a  division  of  property. 

Mr.  WUliaaa  E.  Fallvr,  for  petitioner: 

The  respondents  were  not  entitled  to  show 
such  facts  as  they  offered  relative  to  the  peti- 
tioner's titie  without  formally  pleading  them. 
P.  8.  chap.  178,  §  14. 

They  could  not  amend  as  a  matter  of 
Smith  V.  Whiting,  100  Mam.  133. 

Where  parties  waive  theix  rights  with  knowl- 
edge of  what  tiiose  ri^ts  are,  they  cannot 
afterwards  whenthe  righitaof  irthera  areaffoded, 
insist  upon  those  rights.  Whitev.Ctapp.liTtieL 
869. 

Upon  an  appeal  from  tiie  judgment  upon  the 
report  of  commissioners,  the  interlocutory 
judgment  awarding  that  partition  be  maw 
shafl  not  be  drawn  in  question.  -A^vwit  v. 
BuiO^,  11  Cush.  168;  Wimaonr.  WonaoH.  14 
AllsD.  81;  Savery  v.  7\iytor,  102  Haas.  611. 

The  precedent  of  Dudley  v.  Adam,  5  Alleo, 
06,  is  not  in  conflict. 

The  remaining  land  belonging  to  the  estate 
of  Joseph  Marble  had  been  sold  and  the  title 
that  was  defective  at  the  date  of  the  peti- 
tion is  now  valid  for  partition.  Bartlett  v. 
Harltno,  12Mas8.852;  Vamumy.  Ahbot,VilAam. 
476;  Baidtcinv.  WItiting,  18  Mass.  57;  Btoannn 
V.  Brightman.  21  Pick.  288,  384;  Peabody^, 
Minot,  34  Pick.  882;  Adam  v.  Brigga  Iron  Co. 
7  Cush.  868;  Marka  v.  SewaU,  ISO  Mass.  174; 
^Uer  V.  Miller,  18  Pick.  23S. 

The  doings  of  the  court  are  not  void  for  want 
of  jurisdiction.  Smith  v.  Biee.l\  Mass.  S07; 
Thayer  v.  Thayer,  7  Pick.  300;  ^/monda  t. 
KimbaU,  8  Masa  300;  Munroey.  Luke.  10  PidL 
89;  Procter  v.  NetcliaU.  17  Mass.  81;  Whitt  v. 
Clapp,  8  Met.  369;  Niehola  v.  Smith,  22  Pick. 
817;  Eddy'a  Ca»e,6  Cush.  38;  Baton  v.  Framing- 
ham,  6  Cush.  245;  Elder  v.  Dutight  Jffg.  Co.  4 
Gray.  301;  Aahudot  Bank  v.  Pearaon,  14  Gray, 
631;  Meqiuide  v.  (TNeil,  16  Grav,  53;  Oray  v. 
Thraaher,  104  Mass.  878;  InhaAa.  CheMn  v. 
Adam  ds  Chea.  B.  Co.  110  Mass.  466;  Saittom  v. 
Ballard,  183  Haas.  464;  Smith  v.  Brown,  IM 
Mass.  416. 

The  case  is  before  a  court  of  general  juris- 
diction. The  record  shows  a  case  where  the 
court  had  jurisdiction  of  the  subject  matter, 
and  of  the  parties;  that  all  the  respondents  were 
notifled  and  appeared  and  submitted  tbeniaelTei 
to  the  juTisdiction  of  the  court.  The  ooort 
necessarily  having  passed  upon  the  question  of 
jurisdiction,  in  issuing  the  warrant,  could  not 
at  a  subsequent  stage  revise  its  decision.  After 
V.  JIasard,n  AUen,  101. 

Certainly,  it  could  not  hear  new  evidence  to 
ascertain  li  there  had  been  error  of  fact  wtiich 
went  to  the  jurisdiction.  Brown  v.  Wdber,  t 
Cush.  662.  But  the  facts  offered  do  not  strike 
at  the  jurisdiction.  • 

The  respmidenta  would  have  ceased  to  have 
any  interest  in  the  way  after  the  partition,  even 
if  the  commissioners  had  omitted  any  mentioo 
thereof,  and  such  mention  in  their  report  is  to 
be  regwded  as  surplusage.    Underwood  v.  Oar- 
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Attodatim,  90  Maw.  288;  WMtne^  v.  Lee,  1 
Allen,  198;  Boston  Welter  Power  Go.  t.  Boeton, 
m  Haas.  874. 

A.  appurtenant  to  a  tract  of  land  does 
not  become  appurtenant  to  every  parcel  into 
whicli  it  mBT  m  divided.  Lewie  v.  Carttairt, 
d  Whart.  108. 

Where  an  easement  is  appurtenant  to  the 
whole  estate,  tlie  assignee  of  anr  part  of  it 
may  claim  the  right,  so  far  as  it  la  applicable 
to  nia  parcel,  provided  it  can  be  enjoyea  by  the 
several  estates  without  Increasing  the  burden 
upon  the  servient  estate.  Hille  v.  Miller,  8 
Paige,  354;  ^nldn  v.  Huekiaeon,  4  Sim.  18; 
Gmbb  T.  Guilford,  4  Watts*  328 ;  2  Washb. 
Real  Prop.  83;  Danetmort  t.  Lamaon,  21  Pick. 
72. 

It  is  within  the  province  of  commissioners 
exercising  a  sound  discretion,  to  assign  a  right 
of  way  ezduMvely  to  the  owners  of  one  parcel. 

Saeage,  IS  Mass.  180;  Da/vcnport  v. 
Lameon,  21  Pick.  73;  Cheemll  v.  Chapman,  88 

H.  16;  Chandler  t.  Qoodridge,  28  Me.  78. 

The  decision  in  Dyer  v.  Lowdl,  80  Me.  317, 
when  restricted  to  the  exact  foots  of  that  case, 
is  not  in  conflict. 

Holmes*  deUvered  the  ofdaloo  of  the 
court: 

It  was  not  open  to  the  respondents  after  an 
interlocutory  judgment,  to  which  they  bad 
practically  consented,  to  set  up  want  of  title  in 
the  petitioners  as  a  bar  to  the  petition.  Brown 
V.  BuUUey,  11  Cash.  168;  Wonson  v.  Wanton, 
14  Allen,  71,  81;  Savery  v.  TayUyr,  102  Mass. 
509-511. 

A  more  difflcolt  question  Is  raised  by  the 
attempt  of  the  commissioners  to  set  o£F  to  the 
petitiooer  all  the  rights  in  a  passage  way  there- 
tofore appurtenant  to  the  whole  estate,  and  to 
provide  that  the  passage  way  should  "  become 
exclusively  appurtenant  to  the  share  set  off  to 
the  petitioner. '  If  the  right  of  way  were  over 
land  of  a  stranger,  and  the  parcel  set  off  to 
the  respondents  abutted  upon  it,  there  would 
be  more  force  in  the  argument  that  such  a  pro- 
vision amounts  to  a  destruction  of  property, 
and  that  the  commissioners  had  no  more  right 
to  destroy  it  in  this  way  than  to  order  trees  to 
be  cut  down  and  burned.  For  of  course, 
so  much  of  the  right  as  was  incident  to  one 
parcel  could  not  be  transferred  to  the 
other.  But  in  this  case  the  passage  was  upon 
the  land  of  the  petitioner,  and  the  parcel  set 
off  to  the  respondents  was  separated  from  it  by 
that  set  off  to  the  petitioner.  Whether  under 
these  circumstances  the  respondents'  rights 
would  have  t)een  extinguished,  irrespective  of 
the  provision  in  question,  as  the  petitioner 
coatends,and  whether  an  extinguishment  which 
follows  as  merely  incidental  to  an  act,  other- 
wise within  the  commissioners*  power,  would 
affect  the  validity  of  that  act,  are  questions 
which  we  need  not  consider.because  we  think  a 
sufficient  answer  to  the  respondents'  argument, 
if  sound,  is  to  be  found  in  the  fact  that  the 
|>etitioner  owned  the  servient  estate.  We  see 
no  reason  why  the  extinguistunent  of  a  way 
over  land  of  a  party  to  the  partition  may  not  be 
awarded  by  the  commissionera.  In  such  a 
case,  what  is  taken  from  one  goes  to  tike  other, 
and  must  be  allowed  for  in  the  partition. 

BxeepHone  owrrvled. 

MAM.  H.  B.  B.,T.  I. 


BOSTON  &  Maine  R.  R.  CO.,  Hff.  in  Retiew, 

Alfred  A.  ORDWAY  etal. 

Mere  a^missioiis  of  a  freight  agent  are 
not  oompetaat  to  establish  the  liabil- 
ity wF  the  prinelpal  for  injury  to  ^roods 
transported,  if  made  after  th^r  de- 
livery and  performanoe  of  his  duties  as 
agent  The  •ame  principle  of  law 
applies  to  admissions  and  deolaraUonis 
of  a  general  snperlntendent. 

(Hasex — Decided  Jaanarjr  S,  IB8B.) 

ON  defendants'  exceptions.  Overruled. 
Action  for  damages,  against  a  carrier  for 
Injury  to  merchandise  transported. 

Mr.  Solomon  Iiincoln,  for  plaintiff,in  re- 
view: 

"  The  admisdon  or  dedaradra  of  an  agent 
binds  his  principal  only  when  it  is  made  during 
the  continuance  of  the  agency  in  regard  to  a 

transaction  then  depending,  et  dvmfervet  opu*. " 
Greenl.  Ev.  156,  157. 

At  the  time  when  It  is  claimed  that  these  ad- 
missions were  made,  Qie  merchandise  which  it 
was  claimed  had  been  damaged  had  been  de- 
livered, aii^  the  du^  of  the  freight  agent  had 
terminated.  His  declaration^  after  that  time 
became  mere  hearsay  and  were  not  admissible 
in  evidence.  Bobinicmv.  Fitc/ilmrg^  W.  R.  R. 
Go.  7  Gray,  92;  QrinweU  v.  W.  U.  Tel.  Co.  118 
Mass.  399;  (?.  W.  R.  Co.  v.  Willie,  18  C.  B.  N. 
8.  748;  B.itO.R.  R.  Co.  v.  Md.  19  Am.  & 
Eng.  R  R  Cas.  88;  Pierce,  RR  394.  and  cases 
cited;  Stilee  v.  W.  R.  B.  Corp.  8  Met  44;  Fom^ 
V.  Pew,  10  Gray,  409;  Pratt  v.  Ogdeneburg  (S>£. 
C.  R.  B.  Go.  102  Mass.  657. 

Provided  the  duty  of  the  agent  has  been 
completed,  it  is  immaterial  how  soon  after  such 
completion  the  admissions  or  declarations  are 
made.  Whether  near  or  remote  in  time,  they 
are  equally  inadmissible.  Faweett  v.  Bigley, 
59  Pa.  St.  411;  Lubj/  v.  ff.  JR.  B.  B.  Go.  17  N. 
T.  181;  Bigl^  v.  William*,  80  Pa.  St.  107; 
Moree  v.  Conn.  B.  B.  B.  Co.  6  Gray,  450;  Qott 
V.  Dinemore,  111  Mass.  45;  Lanev.  B.  dbA.  B. 
B.  Co.  112  Mass.  455;  Qreen  v.  B.  c6  L.  R.  R. 
Co.  128  Mass.  221. 

While  the  scope  of  a  superintendent's  author- 
ity and  duty  is  wider  than  that  of  alocal  freight 
agent,  the  same  principles  of  law  apply  to  the 
admissions  and  declarations  of  both.  Nothing 
which  was  excluded  amounted  to  evidence  of 
declarations  made  by  G^eral  Superintendent 
Furber  while  discharging  any  duty.  Hunting- 
don R.  Co.  V.  Decker,  82  Pa  St  119;  Pa.  B.  M. 
Co.  V.  Books,  67  Pa.  St.  889;  Eobinaon  t.  F. 
A  W.  B.  R.  Co.  eupra. 

In  fact,  the  acts  and  conversatitma  of  Furber 
were  immaterial  in  themselves  and  did  not 
amount  to  declarations  or  admissions  which, 
if  admttt^i,  could  bind  the  plaintiff.  So  far 
as  they  were  not  irrelevant,  they  amounted  to 
mere  expressions  of  opinion.  See,  JioMn«m  t.  F. 
<5>W.R.R.Co.  ^pra. 

Mr.  W.  H.  Moodjt  f<nr  defendants  In  re- 
view: 


Holmes.  J.,  delivered  the  ophiion  of  the 
court  . 
1.  Evidence  that ; 
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missions  tending  to  establish  the  Company's 
liability  was  not  made  competent  by  the  fact 
that  he  was  the  Company's  freight  agent,  with- 
out more.  A  freight  agent  cannot  affect  hia 
principal  by  admissions,  merely  as  such.  In 
the  cases  dted  for  the  defendants  in  review,  the 
admlaaiona  were  statements  made  when  dettvery 
of  the  goods  was  applied  for;  Lane  v.  Botten  & 
AJb.R.B.Co.,\\^  Mass.  456;  or  where  informa- 
tion was  sought  from  the  person  desi^ated  by 
the  general  representative  of  the  principal;  Oott 
T.  Dintmore,  111  Ua8B.46;  iheen  t.  Botton  i&X. 
R.  B.  Co.,  128  Mass.  221-225;  or  In  some  other 
sindlar  way  were  raised  from  the  ranks  of  mere 
admissions  to  authorized  acts,  done  on  behalf 
of  the  principal , in  furtherance  of  the  prtndpal's 
legal  duty.  The  admissions,  too,  were  not 
mere  admissions  of  liability,  but  of  specific 
facts  which  it  was  the  agent* s  province  to  know. 
Here,  even  if  one  assume  that  the  admis- 
sions were  of  speciflc  facts,  the  goods  bad  been 
delivered  and  <q>ened  before  the  conversation; 
and  there  is  nothing  to  show  that  the  freight 
agent  had  anj- further  duties  to  perform,  or  if 
he  had,  that  he  was  attempting  to  perform 
them.  See,  Bobinaon  v,  Fiteh/mrg  (ft  W.  Ji.  R. 
Co.  7  Gray,  93;  Pratt  v.  OgdenAurg  c6  Lake 
Champl.  R.  R.  Go.  102  Kass.  657-666.  and 
GrinruU  v.  W.  U.  Tel.  Co.  118  Mass.  3W-807. 

2.  The  statements  offered,  of  Fnrber  the 
general  superintendent,  were  simply  statements 
of  conclusions  that  he  had  f  orm^  in  his  own 
mind  from  what  he  had  been  told,  by  whom 
does  not  appear. 

These  conclusions  were  that  the  injury  was  a 
piece  of  negligence  which  the  Judge  has  found 
to  be  a  fact;  that,  as  near  as  he  coiud  ascertain, 
Uie  case  was  in  good  condition  when  it  was  re- 
ceived by  the  plaiutift  In  review,  which,  of 
course,  could  refer  only  to  the  external  condi- 
tion of  the  case,  and,  in  that  sense,  was  not  dis- 
puted, since  the  case  was  in  good  condition 
when  it  arrived  so  far  as  could  be  judged  from 
outwanl  inspection;  and  finally  that  it  must 
have  been  injured  by  Cheeney,  a  subsequent 
carrier.  It  is  enough  to  say  that  the  defendants 
in  re^ew  did  not  suffer  l^the  exclusion  of  this 
evidence. 

JShxeptiont  overruled. 


COMMONWEALTH  of  Massachusetts 

V. 

Charles  8.  PARKER. 


Same  v.  EUen  McPHERBON. 

Where  a  party  has  been  couTioted  of 

maintaining  a  common  nniaance  in  an 
inferior  court,  and  appeals  to  the  Su- 
perior Court  and  eaters  into  a  reeog*- 
nixance  to  appear  on  the  first  term  of 
the  Superior  Court,  the  fact  that  a  stat- 
ute was  passed  after  the  appeal  taken, 
ehangins  the  term  of  the  Superior 
Coort  from  the  second  Monday  in  tbe 
month  to  the  first  Monday  in  the  month, 
in  no  way  prejudices  defendant,  nor 
is  it  a  ground  for  dtsmissing  the  oom- 
plainta. 


(Eaex  — ^Dedded  January  t,  U8B.) 


ON  defendants'  exceptions.  Overruled. 
Complaint  for  maintaining  a  commoti 
nuisance  for  the  ill^al  sale  of  liquor. 
Mesert.  Brlckett  lb  Poor,  for  defoidaiit, 

Parker; 

This  case  presents  the  qiieslion  whetber 
under  <diapter  191,  Acts  1886,  a  defendant,  who 

before  the  passage  of  said  Act  had  taken  an  ap- 
peal  from  the  judgment  of  an  inferior  court 
and  had  recognized  to  the  Commonwealth  far 
his  appearance  at  a  term  of  the  Superior  Coort 
to  be  held  on  the  second  Mondav  of  May,  to  an- 
swer there  to  the  case  against  him,  can  be  hdd 
to  appear  and  be  put  to  trial  at  a  term  oX  said 
conrt  commendne  on  tbe  first  Monday  of  H». 

Mr.  Edfar  d.  Shemuui,  Att^Oen.,  ror 
Commonwealth: 

By  the  passage  of  chapter  191,  Acts  of  1886. 
so  much  of  the  fifth  clause  of  §  ]7,chapter  152, 
Pub.  Stat,  as  relates  to  the  time  at  which  tbe 
Term  of  the  Superior  Court  for  criminal  busi- 
ness shall  be  held  at  Newburyprat  in  the 
County  of  Essex  was  repealed. 

A  later  statute  on  a  given  subject,  not  repeal- 
ing an  earlier  one  hi  terms,  is  not  to  be  taken 
as  a  repeal  by  implication,  unleas  it  is  plainly 
repugnant  to  the  former,  or  \mless  it  fuUy  em- 
braces tJie  whole  subject  matter.  Goddard  t. 
Boaton,  20  Pick.  410. 

The  Act  of  1886  U  clearly  repugnant  to  tbe 
clause  referred  to  and  fully  embraces  the  lub- 
ject  matter  coQlaincd  in  the  earlier  statute: 
SomerviUe  v.  Botton,  120  Mass.  575. 

Clause  3  of  §  8  of  chapter  8,  Pub.  Stat,  pro- 
vides that  "The  repeal  of  an  Act  shall  not 
affect  any  punishment,  penalty  or  forfeiture 
incuired  before  the  repeal  takes  effect,  or  so; 
suit,  prosecution,  or  proceedings  pending  at 
the  time  of  the  repeal,  for  an  o&nae  commit- 
ted, or  for  the  recovery  of  a  penalty  or  for- 
feiture incurred,  under  the  Act  repealed." 
That  these  rules  of  construction  arc  to  be 
deemed  part  of  every  repealing  statute,  nee 
Commonwealth  v.  Deemond,  123  Mass.  407. 

The  objection  that  lies  against  ^  pott  fade 
laws  does  not  lie  against  statutes  that  merelv 
authorize  amendments  or  changes  in  the  pleia- 
fngs  and  procedure;  because  m  these  matlen 
there  are  no  vested  rights.  Robinm  v.  Boiman. 
11  Cush.  26;  Bickford  v.  BotUm  d  L.  B.R. 
Corp.  31  Pick.  109;  George  v.  iieed,  101  Mast- 
880. 

Section  2.  chap.  101.  Act  of  1885.  proTides 
that  "All  TTrits,  proc^ses,  bonds  and  raeqg- 
nizances  which  shall  be  made  retumabie  to 
said  court  on  said  second  Monday  of  May  diiB 
be  returnable  to,  be  entered  at,  and  have  day 
in,  tbe  term  of  said  court  to  be  held  on  the 
first  Monday  of  May  next." 

Clause  8,  §  8,  chap.  8,  Pub.  StaL  en- 
acts that  woids  and  phrases  shall  he  con- 
strued according  to  the  common  and  approved 
usage  of  the  language.  CommontpeaWi  t.  H- 
hah.  of  Vraeut,  8  Graj.  4S7.  Bee,  abo,  Bemtri 
V.  Harrit,  K  Allen,  298. 

The  words  "shall"  and  "may"  are  not  in- 
frequently equivalent  terms.  Woreetttr  t. 
Schletinger,  16  Gray,  168;  Fhiaip$  v.  Fbdiltn, 
125  Mass.  201. 

The  crime  witli  which  the  defendant  wis 
charged  and  convicted  is  not  an  **infomoai 
crime"  inasmuch  as  it  h-oot  a  ca^tal  offeoR 
nor  one  pumsfeii^|jte^^A^t@oQ^On  tb»  ^ 
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priaon,  nor  one  upon  the  ccmvictlon  of  which  a 
pmoa  Tonld  formerlj  becnne  incompetent  to 
teatifT  mo  a  witneas.  Jont»  t.  Itobbins,  8  Gray, 
349;  Lewu  t.  Bodbifu,  18  AUen,  558;  1  Abb.  L. 
Die.  602.  608;  1  Bish.  Or.  L.  g  974;  Utkm  v. 
Merrick,  11  Met  303;  Be  WOaim,  114  U. 
S.  417  <bk.  39,  L.  ed.);  Oommojtweaith  t. 
Dane.  8  Cuah.  884. 

One  who  has  been  conyicted  of  comniitting  a 
misdemeanor  Is  not  guilty  of  an  "infamous 
crime."  Notliinglesa  m  ^ine  tiian  a  felrarig 
an  "infamoiiB  crime."  "nia  crime  of  wmch 
the  defendant  waa  convicted  la  not  a  felony. 
Pnb.  Stat.  chap.  210,  §  1. 

SolsMs,  J.,  delivered  tlie  o|rfnion  of  the 

court: 

The  defendant  was  convicted  of  maintaiolnK 
a  common  nuisance,  namely:  a  tenement  used 
fmr  the  ille^  sale  and  illegal  keeping  of  in- 
toxicating hq\ioTS,  and  appealed.  His  recog- 
nizance, dated  March  7,  1885,  recites  that  "he 
appeala  to  the  Superior  Court,  to  be  holdenat 
Newbuiyport  in  the  County  of  Easex,  on  the 
second  Monday  in  May,"  and  is  (K>nditloned 
to  u>pear  at  the  court  appealed  to.  The  de- 
fendant did  nxA  wffpaea,  and,  aft^  the  aec- 
ond  Monday  in  Hay,  flies  a  motion  to  diamlaa 
the  complaint,  on  the  ground  that  the  term 
appealed  to  had  been  abolished,  since  the  date 
of  his  appeal  and  recognizance,  by  the  Statute 
of  1885,  chap.  191.  But  we  think  it  very  plain 
that  that  statute  bad  not  the  effect  contended 
for.  The  Legislature  had  no  such  meaning, 
for  the  language  la:  "  The  Superior  Court  for 
the  County  of  Easex,  heretofore  held  on  the 
second  Monday  of  May,  shall  hereaftw  be 
held  on  the  nrst  Monday  of  May  in  every 
yetf ;"  which  clearly  imports  tliat  the  court  to 
be  held  hereafter  on  the  first  Monday  is  the 
name  court  that  lias  been  held  heretofore  on  the 
necond.  We  cannot  sav  that  the  court  loses  its 
identic,  against  the  will  of  the  Legislature,  by 
being  nude  to  begin  a  week  earlier. 

It  IS  suggested  that  the  term  might  have  been 
adjourned  oef ore  the  second  Monday,  and  that 
the  defendant's  right  could  not  depend  upon  an 
accident  We  need  not  consider  whether  the 
Act  had  the  effect  to  require  tbe  term  to  be  con- 
tinued beyond  the  second  Monday,  or,  by  ^  2, 
to  accelerate  the  day  to  which  recognizances 
tdten  before  ita  paange  wm  returnable;  be- 
cause if  it  did  neither,  and  even  if  tlie  defoid- 
ant  is  ri^t  in  supposing  that,  if  he  had  found 
tbe  term  adjourned  on  the  second  Monday,  it 
would  have  been  his  good  fortune  to  be  dis- 
charged from  further  proceedines  through  an 
acddent  of  the  law  and  no  ri^t  of  his,  sUll 
we  do  not  perceive  why,  when  the  court  to 
which  he  ^>pealed  was  in  session  on  ttie  day 
wlien  he  had  recognized  to  appear,  his  appeal 
and  appearance  should  fail  to  nave  their  ordi- 
nary effect.  The  defendant  baa  suffered  no 
harm  See,  Jonei  v.  Roibint,  8  Orsy  888.  848; 
UwM  V.  Bomu,  18  AUen,  562. 

BteepHon*  overruled. 
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COMMONWEALTH  of  Masaachuaetta 
o. 

Addle  HOLBROOE. 

Same  e.  William  A.  MUBPHT. 

(BBsex — Decided  JanuafT  T,  UB6.) 

N  exceptions.  Ottemiled. 
The  first  case  was  a  complaint  for  keeping 
and  maintaining  a  bouse  of  ul-fame.   The  de- 
fendant waa  convicted  on  April  10, 1885,  and 
appealed,  aa  in  the  prindpat  case. 

Subaeqnent  to  the  second  Monday  in  May, 
the  defendant  moved  to  dismiss  the  complaint. 
The  motion  was  overrul^;  the  defendant  was 
tried  and  found  guilty  and  excepted. 

The  second  case  was  a  complaint  for  unlaw- 
fully exposing  and  keeping  tor  aale  intoxic^ 
ing  liquora,  with  Intent  unlawfully  to  sell  the 
same  m  this  Conmkonwealth.  The  defendant 
was  convicted  on  April  81, 188S.   Ihe  subee- 

auent  proceedings  In  tbe  cue  were  similar  to 
koae  in  the  first  case. 

Mr.  Hanri  N.  Woods,  for  Addle  Hoi- 
brook: 

All  atatntea  are  to  be  considered  aa  prospect- 
ive, and  are  not  to  be  held  to  prejudice  or  affect 
thepaat  transactions  of  the  subject,  unless  such 
Intention  is  clearly  and  unequivocally  ex- 
pressed. Wkitman  v.  Hapgood,  10  Mass.  487, 
489;  King  v.  2Vrw«,  2  Gray,  881;  Qerry  v. 
^otieAam,  1  Allen,  819,  828;  QarfiOd  v.  Bemie, 
2  Alleo.  446,  446;  Horth  Bridgeumter  Bank  v. 
Copdand,  7  Allen,  189;  Oommcmoealth  v,  l^d- 
hurs,  106  Mass.  368;  Maithem  T.  Zane,  7 
Wheat.  164;  Ogdm  v.  madOedge,  S  Crancfa, 
278  (6  V.  S.  bk.  2,  L.  ed.  369). 

The  statute,  not  l)eingln  terms  retrospective, 
ought  not  to  receive  that  effect  by  oonatraction, 
Baiikt  V.  QttMkenbu^,  8  Den.  094;  Hfoher  T. 
Soi^,  10  Smedes  &  M.  S99. 

Defendant's  rights  and  obligations  were  fully 
fixed  by  the  order  of  aaid  police  court  and  by 
the  terms  of  her  reownisuice,  because  said 
allowance  of  her  appealand  said  recognizance 
were  strictly  in  accordance  with  the  require- 
ments of  ^58,  chap.  155,  P.  S.,  and  that  conse- 
quently the  decision  of  the  court  in  Oomm^a- 
walth  V.  Campion,  105  Mass.  184,  has  no  ap- 
plication to  the  case  at  bar. 

Mr.  "BA^mr  i,  Shorau,  AUtf-Gfen.,  for 
Commonwealth. 

By  tho  Oovrti 

These  cases  are  governed  1^  Commonwealth 

V.  Parker,  ante,  732. 
ExeepUonetnerrvled. 


Edwhi  J.  HANSCOH 

City  of  BOSTON. 

1.  In  order  to  racover  of  a  town  or  city 
for  peraonai  injorias  or  damages  to 
proporty  caused  Iqr  dafoet  ia  a  Ufl>h- 
wajr.  under  the  statutes,  the  defect  most 
be  one  which  the  proper  olBoerB  either 
had  feaiowledg«  of,  or  oy  the  ezraelse  of 
reasonable  care  and  olUffenM  mlg^tL 
have  had  knowledge  (^^f^^g^^ 
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have  remedied  it  or  to  have  prevented 
the  injury  oomplained  of. 
2.  In  an  action  for  ii^nries  received  from 
stepping  upon  the  cover  of  a  coal  hole, 
held,  that  if  the  coal  hole  was  properly 
constructedjand  the  cover  properly  fitted 
and  was  not  apEMuently  Inseoore,  and 
the  only  defoet,  if  any,  was  that  it  was 
left  nnfastened  on  the  inside  by  the  oc- 
oupant  of  the  cellar,  and  this  was  not 
known  to  the  oAeers  of  the  city,  or 
apparent  from  the  street,  the  jury  could 
not  properly  find,  under  existing  stat- 
utes, that  the  city  could  have  remedied 
the  defect  or  prevented  the  injury  by 
reasonable  oare  and  diUsenoe,  in  the  ab- 
sence of  testimony  tending  to  establish 
those  oonclasions. 

(Suffolk  Decided  Febnuu7  26. 1880.) 

ON  defendant's  exceptions.  Siutaiiud. 
The  case  appears  in  the  oidnion. 
Mr.  Robert  w.  Nmob*  for  defendant: 
There  must  be  some  evidence  that  can  fairly 
be  relied  on  that  the  defendant  had  reasonable 
notice  of  the  defect,  or  might  have  had  notice 
thereof  by  the  exercise  of  proper  care  and  dili- 
gence on  its  part,  before  in  any  case  there  can 
be  a  question  for  the  jury.    P.  8.  chap.  53,  ^ 
1,  847;  Harriman  v.  Mon.  U4  Mass.  341-346. 

There  Is  no  presumption  that  the  defective 
condition  of  the  walk  at  the  time  of  the  injury 
had  been  tn  existence  for  any  moment  of  time 
preceding  the  happening  of  the  accident  to  the 
plaintiff;  a  presamption  is  not  retrospective. 
Erakine  v.  Davis,  25111.  251;  Taytorv.  CrmeeU, 
46  Md.  432;  Murdoek  v.  Stnte.  68  AU.  567. 

Mettn.  W.  B.  Oale  and  J.  W.  HcDon- 
ald.  for  plaintiff: 

Whether  the  defendant  had  notice  of  the 
defect,  and  whether  it  exercised  proper  care 
and  diligence  in  discharging  the  duty  imposed 

ST  law,  in  the  case  at  bar,  depended  upon  many 
rcurastances  in  evidence  and  the  inferences 
to  be  drawn  therefrom,  and  were  peculiarly 
questions  of  fact  within  the  province  of  the 
Jury  to  determine  upon  all  the  evidence.  Pur- 
ple V.  QreenftM,  188  Mass.  1;  v.  Botton, 
122  Mass.  3&;  Orotbi/ v.  Boston,  118  Mass.  71; 
Hodgkins  v.  Rockport,  1 16  Mass.  678:  Harriman 
V.  Bw^,.  114  Mass.  241;  Loany.  Botton,  106 
Mass.  450;  Day  v.  Milord.  6  Allen,  98. 

Id  the  absence  of  any  direct  aflBrmative  evi- 
dence, showing  that  the  cover  had  been  ever 
properly  fastened,  the  jury  could  well  have  In- 
ferred from  the  circumstances  attending  the 
accident,  the  appearance  of  the  cover,  opening 
and  surroundini;^,  as  shown  by  the  evidence, 
that  not  only  was  the  sidewalk  defective  in  the 
manner  claimed  by  the  plaintiff,  as  before 
stated,  at  the  time  of  the  accident  and  for  some 
time  before;  but  that  also,  tbe  sidewalk  was 
d^ective  in  Its  construction,  wfaen  this  cover 
over  tiie  opening  at  the  time  of  the  accident 
was  first  placed  therelD,  without  fastening, 
Bome  months  prior  thereto;  and  that  the  siae- 
walk  remained  so  defective,  continuously,  to 
the  happening  of  the  accident. 

The  fact  that  the  coal  hole  In  question  was 
for  the  convenience  of  the'  owner  of  the  fee 
does  not  relieve  tbe  City  of  its  paramount  duty 
to  keep  the  ridewalk  sale  for  traveL  Baeon  v. 
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Attton,  8  Cnafa.  179;  PurpUy.  OrtafM^n 
pra;  Alger  v.  Lov>m,  8  Allen,  405. 

Fieid,  J.,  delivered  tbe  opinioD  of  tk 
court: 

Pub.  Stats,  chap.  S2,  $  18,  prondetlialif  i 
person  receives  bodily  injury  or  damage tob 
property  through  a  defect  in  ahiriiirar  vlud 
mi^ht  have  been  remedied  or  wnicli  duut 
or  injury  might  have  been  prevailed  m 
sonable  care  and  diligence  on  the  put  cf 
county  or  town,  be  may  recover  duoageitbeR' 
for.  This  provision  was  taken  fnni  SlatM 
1877,  chap.  384,  p  2.  General  Ststule,  (^41 ; 
72,  was  that  such  a  person  mi^t  lecoradn- 
agesif  the  county  or  town'  'hadreasoBaUeoitir 

the  defect,"  or  if  tbe  same  "bad  exiMdfn 
the  space  of  of  tweotjr-four  houn  prerioo!  v 
the  occurence  of  the  injuTT  or  daina^" 
der  the  Gen.  Stats.,  upon  ^equestioDofnuX' 
able  notice  the  rule  of  law  was  Uul  tbe  ivt 
must  be  sucli  as  to  lead  to  tbe  inference 
the  proper  officers  of  the  town  wboK  d«f 't 
is  to  attend  to  munldpal  affairs  did  actuDr 
know  of  the  existence  of  the  defect,  or  wab 

{>roper  diligence  and  care  might  haTC  knon 
t.  DonaiSaon  v.  Boaion,  16  Gray,  508;  Htm 
man  v.  Botton,  114  Mass.  241;  JUoniav.  Ljt*. 
119  Mass.  278;  8.  G.  121  Mass  .44St:lH)i» 
165;  Foster  v.  Boston,  127  Mass.,  m. 

The  dedsions  upon  reasonable  notice  tiav 
some  light  upon  what  is  meant  in  tbe  Sun* 
of  1877,  chap.  234,  g2,  by  reasonable  or  i&i 
diligence.  See,  Statute  1786.  cbui80,g:;R 
S.  chap.  35,  g  23;  St.  1880,  chap.  5;  Bnlf 
V.  L<nfM,  3  Cush.  121. 

We  tbink  that  the  defect  must  be  one  wte* 
the  proper  officers  either  had  knowledge  d  v 
by  tbe  exercise  of  reasonable caieandoligiK' 
might  have  bad  knowledge  of.  eitbvbitek 
have  remedied  it  or  to  have  prevented  tbeiijsT 
complained  of.  Lyman  v.  Ban^in,  1* 
Mass.  8  {S.  C.  ante,  227];  Rooneyv.  Batde^- 
128  Mass.  5«*0;  Harriman  v.  BoaUm,  Mmft 
In  the  present  case  there  is  no  evidenor  tU 
the  cover  of  tbe  coal  hole  was  out  flf  plw 
before  the  plaintiff  stepped  on  it  udwii* 
jured.  There  is  evidence  bom  what  the  jti^ 
may  have  found  that  the  cover  trf  Ike 
bole  had  not  been  fastened  down  w  tbe  » 
side  for  sometime  before  the  accideoL 
defendant  is  liable  at  all,  it  mmt  be  en  w 
ground  that  the  cover  when  in  its  I*"*  " 
unfastened,  or  on  the  inside,  contdtnted  >  af- 
fect in  the  street,  which  the  proper  offleeno 
the  city  ought  by  the  exercise  of  reaMud**! 
and  diligence  to  have  known  and  KOtdicd.  k 

is  to  be  noticed  that  the  Oen.  StaO.  dnp^  H  : 
1 .  required  that  highways  be  kept  in  r^M^^! 
that  the  same  may  be  kept  safe  and  ceaieaiat 
for  travelers;"  but  the  Pub.  Stats.  ebap-XH 
requires  that  they  be  kept  in  repair  "»■■ 
the  same  may  be  reasonably  nfe  sad  coaw 
lent  for  travelers."  Under  the  enstlBf  v 
utea  Hm  questions  neceasari^  '""^jTt 
whether  there  Is  any  evidence  wbk*  »*? 
show  that  the  highway  was  not  iMWiBWy* 
and  convenient  for  travekrs;  and 
there  is  such  evidence,  whether  there  fc^^ 
dence  that  the  townby  reasonablecwe*""* 
gence  might  have  remedied  the  ddW  w  p 
vented  the  damage  or  injury.  The  eio5*Jj* 
in  the  present  case  relate  soWr  to  tie 
Digitized  by  kjOOg  IC 
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aDesUon.  The  tastimony  wan  In  effect  that 
lere  was  a  Arm  and  doee  fltdng  cover  to  the 
coal  hole  tightly  aet  in  the  sidewalk  presenting 
no  obstracnon  to  Cnvel,  and  even  and  legular 
witb  the  surfoce  of  the  walk.  There  was  no 
testiinony  that  it  could  be  displaced  by  the  or^ 
dioary  use  of  the  walk.  It  does  not  appear 
Ui&t  the  ordinances  of  the  City  regulating  coal 
bolflfi  were  put  in  evidence  (see,  Ordinances 
1883.  chap.  26,  ^  U,  95),  or  that  the  covering 
waa  not  ocmstracted  hi  accordance  with  tiie  or- 
dinance. The  oorer  had  a  ling  on  the  under 
side  intended  to  be  used  In  fastoiing  it  down. 
There  was  no  evidence  that  the  coal  hole  and 
_  cover  were  improperly  constructed.or  that  there 
'  was  anything  in  the  appearance  of  the  coal  hole 
or  cover  that  indicated  any  defect,  or  that  it 
had  ever  before  been  out  of  place;  and'  no  evi- 
dence that  the  officers  of  the  Ci^  had  any 
knowledge  that  Uie  cover  was  not  fastened 
down  on  the  inside.  It  has  never  yet  been  held 
to  be  the  duty  of  the  officers  of  the  City  to  exam- 
ine frcnn  timetotlmecoveisof  coalholes  which 
are  propeiiy  constructed  and  apparently  secure, 
to  see  if  the  occupants  of  the  cellar8,over  which 
the  coal  holes  are,  keep  the  covers  fastened  on 
the  inside.  In  all  the  decided  cases  under  for- 
mer statutes,  if  the  defect  had  not  existed  for 
twenty-four  hours  and  the  town  officers  had  no 
actual  iu>tice  or  knowledge  of  it,  or  did  not  cre- 
ate it,  it  was  left  to  the  jury  to  find  whether 
these  officers  by  proper  diligence  and  care  might 
have  known  it  only  when  there  was  evidence 
that  the  defect  was  opea  and  visible,  so  that  it 
mif^ht  be  said  to  be  in  a  sense  notorious.  Do- 
herUfv.  VlaUham,iQnj,tmi  Witrnv.  ZoweU, 
1  AUen,  177:  Burt  v.  &tton,  1S3  Haas.  288; 
Whiteltead  v.  Limell,  124  Mass.  261;  Hairriman 
V.  Botton,  114  Mass.  341;  LobdaU  v.  Netc  Bed- 
ford^ 1  Mass.  \^;Adam»  v.  fymi^,  116  Mass. 
570;  GroAy  v.  BotUm,  118  Mass.  71;  Bead  v. 
Northfield,  13  Pick.  04. 

We  think,  if  the  coal  hole  was  properly  con- 
structed and  the  cover  properly  fitted  and 
was  not  apparently  insecure,  and  the  only  de- 
fect, if  any,  was  thatit  was  left  unfastened  on 
the  inside  by  the  occupant  of  the  cellar,  and  this 
was  not  known  to  the  officers  of  the  city  or  ap- 
parent from  the  street,  that  the  jury  could  not 
properly  find  under  existing  statutes  that  the 
the  city  could  have  ranedied  the  defect  or  pre- 
vented the  injury  by  reasonable  care  and  dili- 
gence. 

In  Burt  V.  Bottom,  $upra,  it  is  said  that 
'  'There  is  no  provisioQ  of  the  statute  which  lim- 
its the  liability  of  towns  and  cities  to  open  and 
visible  defects  as  contended  by  the  defendant, 
but  it  extends  to  all  defects."  It  was  not  de- 
cided in  that  case  that  the  appearance  of  the 
flag  stone  was  such  that  the  Jury  might  find 
that  the  City  had  reasonable  notice  ^  the  de- 
fect, hat  onlv  that  the  jury  might  find  that  the 
sidewalk  had  been  in  a  dangerous  condition  for 
twenty-four  hours  previous  to  the  accident. 

We  are  unable  to  see  any  evidence  in  die  case 
above  that  ought  to  have  been  submitted  to  the 
Jury  tending  to  show  that  the  City  could  have 
remedied  the  defect,  if  any  exmei,  or  have 
~  the  injury  by  reasonable  care  and 

au»tained. 


George  T.  CLARK 
«. 

James  M.  WATSON  tt  at. 

1.  Landa  held  by  one  as  trustee  or  mort- 
flracee  cannot  be  taken  on  aaeention 

against  him  (although  the  deed  to  him 
purports  to  convey  ah  absolute  estate  in 
fee),  by  one  who  has  actual  notice  of  the 
trust  ormortga^re. 

2.  The  mortgagor  or  Krantormay  enjoin 
the  sale  of  such  uinds  on  execution 
against  the  trustee  or  mortgaicee. 

8.  The  fact  that  the  defiaaaajice  of  the 
deed,  or  agreement  showing  the  ^ant- 
ee*s  qualified  intereet  in  the  lands  is  not 
on  record  is  not  a  ftaud  and  will  not 
affect  the  grantor's  rights,  as  against  a 
creditor  whom  he  has  Informed  of  the 
true  nature  of  the  transaction. 

4.  Lands  held  by  one  by  deedabsolntein 
form  may  be  taken  on  execution  against 
hiiu,  although  he  only  holds  as  trustee, 
if  the  declaration  of  trust  is  not  on 
record  and  the  execution  creditor  haano 
notice  of  the  trust. 

5.  The  trusrtee*  the  deed  to  whom  Is  abso- 
lute in  form,  Is  the  only  party  who  can 
make  a  declaration  of^trost.  the  rec- 
ord of  which  will  be  notice  to  third 

ftarUea  who  have  no  aetnal  notice  of 
he  trust. 

(SuStdk — ^Decided  Februarj'  Sft,  1888.) 

F EQUITY.   Bill  for  injunction.  Ikereed 
in  part. 

This  is  a  bill  of  complaint  in  which  Uie  com- 
plainant seeks  by  injunction  to  restrain  the  re- 
spondents from  selhng  or  causing  to  be  sold, 
under  two  certain  executions  in  favor  of  the 
said  Wataon  and  against  Christopher  and 
James  Nugent,  copartners  as  C.  Nugent  &  Co. , 
both  of  Newark,  m  the  State  of  New  Jersey, 
two  certain  parcels  of  land,  one  dtuate  in  Lynn 
in  the  County  of  Bssex,  and  the  other  rituate 
in  Qrantville  in  the  Town  of  Needham  in  the 
County  of  Norfolk. 

The  complainant  was  seised  in  fee  of  both 
of  said  paitwls,  August  13,  1879,  and  on  that 
day  he  conveyed  the  land  in  Lynn  to  said 
Obristopher  Ntuent,  and  upon  the  29th  day  of 
September,  1879,  he  conveyed  to  said  Christo- 
pher the  land  in  Orantville,  both  of  said  con- 
vejrances  being  by  deed,  with  usual  covenants 
of  warrantT  and  absolute  in  form. 

At  the  time  of  said  conveyances  said  com- 
plainant was  indebted  to  said  firm  of  0.  Nu- 
gent &  Co.  in  a  sum  exceeding  $26,000,  and 
said  conveyances  were  so  made  to  said  Nugent 
upon  the  request  of  said  Nugeut  that  the  com- 
plainant shcmld  give  him  security  for  said  In- 
debtedness, and  It  was  orally  agreed  between 
BcUd  Christopher  and  said  complainant,  at  the 
time  of  the  delivery  of  ssid  deeds,  that  said 
Christopher  should  reconvey  both  of  said  par- 
c^  to  ^e  complainant  upon  the  payment  of 
said  indebtedness,  and  that  said  deeds  should 
not  be  recorded  ;  the  reason  for  which,  as  said 
Clark  testified,  was  that  he  did  not  want  his 
creditors  to  know  about  it.  Watson  was  then 
a  creditor  of  Clark.  Subsequently  .on^Tune  26^ 
1880,  both  of  said  deeds  w^,^^f^ijf<ih^e 
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the  knowledge  or  consent  of  the  complainant, 
who,  upon  being  informed  of  such  record, 
callel  upon  said  Christopher  and  received  from 
him  an  agreement  in  writing,  signed  by  said 
Chiistopher,  to  reconvey  both  of  said  parcels. 
A  portion  of  said  indebtedness,  viz. :  the  first 
three  notes  referred  to  in  said  agreement,  were 
subsequently  paid  by  the  complainant  In  coal, 
and  the  remaining  two  were  surrendered  to  the 
complainant,  who  gave  to  said  Nugent  &  Co., 
in  consideration  thereof,  four  promissory  notes, 
the  aggregate  amount  of  which  equaled  the 
amount  of  said  two  notes  remaining  unpaid, 
which  four  promissory  notes  were  payable  to 
the  order  of  said  Nugent  &  Co.,  and  were,  at 
the  time  of  filing  this  bill,  and  stilt  are  due  and 
unpaid,  and  are  owned  and  held  by  parties  other 
than  said  Nu^;ent  ft  Co.,  to  whom  they  were 
indorsed  by  said  Nugent  &  Co. 

Both  of  the  actions  commenced  by  said  writs 
were  prosecuted  to  final  judgment,  and  the  de- 
fendant Watson  caused  to  be  issued  upon  said 
judgments  the  executions  hereinbefore  men- 
tioned, which  executions  were  placed  in  the 
hands  of  the  defendants,  Potta  and  Paul,  with 
instructions  to  levy  upon  and  sell  both  of  said 
parcels  of  real  estate  as  the  property  of  said 
ChrLstopber  Nugent.  And  the  defendants, 
Potter  and  Paul,  did  levy  upon  and  advertise 
both  of  said  parcels  to  be  sold  under  said  exe- 
cutions, which  levy  is  now  in  force,  said  sales 
being  adjourned  under  injunction,  from  this 
court,  restraining  said  sales. 

JHeaan.  Clukr]«B  F.  Doimelly  and  Jaues 
W*  O'Brien,  for  complainant: 

The  conveyances,  by  the  complainant  to  said 
Nugent,  and  the  agreement  by  Nugent  to  re- 
convey  constitute  a  trust  and  show  that  the 
real  estate  in  question  was  held  by  Nugent,  at 
the  times  when  the  same  was  attached,  as  trus- 
tee upon  the  trusts  stated  in  said  agreement. 
Urann  v.  Coate»,  109  Mass.  S81;  Faxon  v. 
Folvey,  110  Mass.  893. 

This  is  not  property  which  could  be  taken  on 
execution  by  creditors  generally,  but  only  by 
creditors  without  notice.  P.  8.  ch^.  141,  §  8; 
Lowv.  Welch,  189  Mass.  88,  84. 

It  appeus  that  the  defendant's  ag«it  Kim- 
ball, woo  instructed  bis  attorney  to  cause  the 
attachments  to  be  made,  was  iofonned  by  one 
Cashing,  complainant's  agent,  that  said  real 
estate  was  held  in  trust  by  Nugent.  This  in- 
formation was  given  to  Kimball  on  November 
4,  before  the  making  of  the  first  attachment. 

It  is  enough  if  such  nodce  be  given  as  to  put 
one  upon  his  Inquiry.  Information  of  a  fact 
coming  from  a  source  which  ought  to  be  heeded 
Is  snfflcient.   Faaxm  v.  Pbtogy,  supra. 

This  case  differs  from  Woodward  v.  8artw^, 
129  Mass.  210,  in  this:  that  it  there  appears 
that  the  parties  expressly  avoided  ^ving  notice 
of  the  deed  of  reconve^nce,  and  it  was  found 
as  a  fact  that  it  was  intended  that  the  party 
boldingtbe  record  titie  should  be  lield  out  to  be 
the  owner,  as  the  deed  from  blm  was  intention- 
ally withheld  from  the  record. 

In  this  case  it  was  agreed  between  Nugent 
and  Clark  that  the  deeds  to  Nugent  from  Clark 
should  not  be  recorded,  but  that  the  record 
title  should  remain  in  Clark.  This  agreement 
shows  that  there  was  only  a  conditional  deliv- 
ery of  thedeed.  8ec,Waav.Biekeif,  112  maa.. 
171. 
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Mr.  Seth  J.  Thomaa,  fordefendai^: 

As  to  the  Lynn  estate,  it  is  to  be  obaerred  to 
the  first  place  that  Clark  is  asking  this  cam 
silting  in  equi^,  to  interfere  activ^  in  tus  tw- 
balf  to  secure  to  him  the  fruits  of  his  fraodn- 
lent  device.  He  confesses  his  purpose  ma  u 
deceive  his  creditors,  and  ids  subsequent  eoe- 
duct  was  in  punua&ce  of  that  purpose.  If  tbt 
property  was  attached  as  Clark's,  it  was  to  be 
Nugenvs;  If  as  Nugoit's.  it  was  then  Oaik'f^. 
Watson  was  a  creditor  of  both,  and  in  citba 
case  was  to  be  a  victim.  It  ia  like  tbe  case  d 
Hauam  T.  Barrett,  115  Mass.  258,  in  wtiA 
the  courtsajv:  "  Our  aid  can  omly  be  invofad 
to  relieve  tiie  per^  defrauded."  JJitt  v.  Aim. 
185  Mass.  161. 

Tbe  pplicy  of  our  statutes  as  to  unrecoidal 
deeds  is  not  to  charge  third  parties  by  oAc 
than  actual  knowle^  thereof.  P.  S.  cM> 
120,  §S  4,  38. 

Kimball  was  told,  not  by  Clark  or  by  NugeoL. 
hut  by  a  stranger  to  the  tranaacticMi,  thai  t3» 
estate' in  I^n  was  held  in  trust  to  secoR  ibt 
debt  of  Cuurk  to  Nugent.  NotiuBff  was  aid 
about  the  terms  of  the  trust,  nor  Whetlta  tbr 
title  had  then  become  vested  in  Nugent 

Yet  it  might,  according  to  the  terms  of  'i. 
operate  as  a  mortgage,  or  mi^t  be  a  mere  per 
sonal  contract  independent  CKf  the  titie  to  ibr 
land,  for  all  that  was  said  to  KimbalL  JSr» 
hall  V.  Burt,  7  Pick.  169. 

This  was  clearly  not  tbe  definite,  actual  no- 
tice to  Watson  contemfdated  the  Biatate.  P 
S.  ch«>.  laO,  §  S8;  /tmmwv.  Stetau,  11  3l(t 
347;  a0n  v.  S^,  1  Met.  813. 

Hohnes.  J.,  delivered  the  opinion  of  ik 

court: 

Tbe  defendant  had  noticeof  tbe  plaintiff's  i>- 
terest  in  the  kmd  in  Lynn  before  Uie  first  at- 
tachment iras  made  upon  it.  SHatev.  Siaemc/r. 
100 Mass. 882:  FbaxmY.  ^Mwy,  110  Mas. 3M. 

895. 

As  against  the  defendants,  therefore,  tbe  had 
was  not  subject  to  attachment.  CVwiiay  v.  Mr 
Lanffhlin  1  New  Eng.  Rep.  588  [aiUe],to  be  r- 
ported  in  141  Mass.;  Prout  v.  Jioot,  1 16  Matt. 
410, 412;  IfetiAaU  v.  Bart,  7  Plek.  157. 

And  there  is  no  ground  for  rafasfeD^  tiac 
plaintiff  equitable  relief.  Tin  ftA  tba«  ifae 
plaintiff  meant  to  keep  his  mortgage  to  Nu- 
gent secret,  for  the  sake  of  liis  credit,  wv 
not  a  fraud;  and  if  it  had  been,  it  wooM  not 
have  affected  his  rights  as  against  a  credkar 
whom  he  informed  of  tbe  tnie  nature  of  tb« 
transaction.  Nugent,  who  hdd  tbe  jcgirtrT 
title,  did  not  dimute  that  the  deed  to  bn. 
though  absolute  ui  form,  was  In  fact  a  Mort- 
gage, and  signed  a  memorandum  to  that  eAect. 
so  that  Haanam  v.  BorrsM,  115  Mass.  aS6.  ciMid 
for  the  defeiidant,  has  no  apfdicatioB.  IV 
defendant  had  no  noticeof  the  plaintiiTa  bAsr- 
est  in  the  arantrille  land,  so  that  tbe  «f 
the  first  execution  on  that  was  nUd.  JlvJfr- 
Chan  v.  Qrmng,  8  Pick.  149;  Pomrog  t. 
11  Met.  344,  347. 

No  question  is  raised  as  to  tbe  second 
tion,  because  the  first  will  exhwist  the 

Of  couise,  that  up(»i  the  land  in 
stand  no  better  than  the  first   On  tite  «l 
band,  there  was  no  new  fact  to  cbmrpp  th» 
fendant  with  notice  as  to  the  Gfantrflie  is 
except  that  the  plaintUr^hMl  recankd  a 
Digitized  bykjOOQ iC 
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ration,  signed  by  himself,  that  hia  prerioualy 
executed  and  recorded  deed  to  Nugent  wer6 
prai  f(H-  security  only.  He  did  not  record  Nu- 
gent'a  declaration  to  the  same  effect. 

Nugent,  the  ^a»i  tmstee.'was  the  only  partr 
who  coula  make  a  declaration  of  tnist  which 
the  plaintifF  was  entitled  to  record.  P.  S. 
chap.  141,  §55  1,  2;  P.  8.  chap.  120,  %^  4-14. 
See,  Fcaan  v.  Folvey,  tupra;  TTrann  v.  Coatet, 
100  Mass.  581. 

The  plaioijff's  declaration,  although  true, 
could  not  cut  down  the  eSect  of  his  deed,  and 
was  only  notice  to  those  who  actually  knew  of 
the  contents.  Graven  v.  Graves,  6  Gray,  891, 
893;  Dole  v.  Thurlow,  12  Met.  157,  168;  Pidge 
T.  Tyler.  A.lilf)S&.  541;  Pitcher  y.  Barrowa,  17 
Pick.  361-364. 

It  followt  tJtai  the  inunction  mutt  iaru€ 
ogaiatA  t^ing  the  land  in  Lvnn,  but  not  agaiii^t 
tming  that  in  GrantvUle.   Oeoree  accordtn{fiy. 


AloozoE.  BRAGO,  Ftff., 
c. 

Gostof  DANIELSON. 

l.Tfae  rule  that  after  brMcka  aimple 
efrntraet  caji  only  be  diachitrged  by 

deed  or  upon  Bumeient  oonBlderatton, 
appli<«  to  a  pTomlttory  note,  not  snr- 

rendered. 

3.  Payuieat  of  another  debt,  then  due  and 
payable,  cannot  operate  as  a  satiflfiM!- 
tioB  of  a  pronaiasory  note,  nor  as  a  oon- 
stderatlon  for  an^reement  to  satisfy  it. 

8.  If  a  eonsideration  of  a  contract  is 
wnntinK'  a  party  relies  npon  it  at  his 
peril;  that  he  suffers  substantial  dam- 
^  by  doine  so,  does  not  render  the  said 
contract  valid. 

(Sufldk — Deddea  P^tevarr  %  ISBO.) 

ON  defendant's  exceptions.  Or-erruled. 
Action  on  promissory  note  made  bydC' 
fendaut. 

It  was  claimed  on  behalf  of  the  defendant 
that  tiie  following  facts  appeared: 

With  knowledge  that  the  defendant  was 
only  a  surety,  the  plaintiff  agreed  for  a  satis- 
factory reason  to  look  to  Lewis,  the  real  prin- 
dpal,  for  payment  of  tiie  note  in  suit.  Relying 
tipon  that  agreement,  the  defendant  did  noth- 
ing towai^  securing  from  Lewis  enough  money 
to  meet  the  note,  as  he  otherwise  would  have 
done. 

Lewis  was  sick  at  the  time,  and  the  defend- 
ant was  on  his  way  to  visit  him  and  have  the 
note  settled  at  once,  which  would  have  been 
done  had  not  the  defendant  been  diverted  from 
hispurpose  by  this  promise  of  the  plaintiff. 

Ten  dajrs  later  Lewis  died,  but  still  relying 
upon  plaintiff's  promise,  the  defendant  did 
not  prove  his  chum  for  indemnity  against  tlie 
eatateof  Lewis.  The  result  was  that  the  ptalnt- 
Ifl  was  enabled  to  present  other  demands  of 
$80,000  to  140,000,  and  thereby  absorb  the 
whole  estate,  while  the  defendant  remained 

Ei«ivc,coDflding  in  the  plaintiff's  release  from 
MUty. 

MASS. 


It  was  further  claimed  by  defendant,  that 
the  ruling  of  the  court  that  the  agreement, 

if  proved,  would  not  be  a  valid  contract,  was 
erroneous  as  matter  of  law;  it  appeared 
from  the  evidence  that  while  the  $225  note 
was  a  due  and  valid  note,  the  plaintiff  deemed 
it  wise  to  offer  an  inducement  to  defendant  to 
secure  its  prompt  payment;  and  the  defendant 
then  no  longer  looked  to  Lewis  for  protection 
upon  the  note  in  suit,  and  to  that  extent  Lewis' 
assets  were  set  free  to  apply  to  demands  held 
by  the  plaintiff. 

The  facts  are  further  stated  in  the  opinion. 

Mr.  Seth  J.  Thomu,  fordefendant: 

The  note  was  given  for  the  accommodatioD 
of  Lewis  only.  It  was  not  disputed  that  plaintiff 
knew  that  the  defendant  was  only  a  eurt^ty  on 
the  note  in  suit.  Altliougb  the  note  bore  the 
name  of  the  defendant  as  promisor,  it  was 
competent  to  prove  the  real  relation  of  the 
parties.  CarpenUir  v.  King,  9  Met.  511;  Wes- 
ton y.  Cliamberlin,  7  Gush.  404. 

The  case  is  similar  in  principle  to  Harris  v. 
Brooks,  21  Pick.  .105,  where  the  court  says:  "A 
parol  declaration  of  the  holder  to  the  sure^  that 
he  would  exonerate  falm  and  look  to  the  princi- 
pal only  is  a  good  defense,  on  the  ground  that 
It  lulls  the  party  into  security  and  prevents  him 
from  obtaining  his  indemnity;  and  it  would  be 
fraud  on  the  part  of  the  bolder  afterwards,  con- 
trary  to  such  assurance.to  call  upon  such  sure- 
ty.   See  also.  Baker  v.  B%ggs,  8  Pick.  181. 

There  was  a  change  of  position  on  the  part 
of  defendant  which  mia^t  be  of  advanta^^  to 
the  plaintiff  and  of  detriment  to  the  defendant 
should  the  agreement  not  be  kei^.  A  legal 
consideration  was  not  lacking.  See,  Bastings  t. 
Lotf^  ^1  N.  Eng.  R^.  21^,  a^  cases  cited 
in  the  opinion. 

Mr.  Qwtrgm  A.  Bmee,  for  plaintiff. 

Holmea«  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  oa  a  promissory  note  and 
the  defendant's  liability  is  not  disputed,  im- 
less  the  following  facts  disclose  a  defense: 

"The  note  was  made  for  the  nccommodation  of 
one  Lewi^  who.  however  was  not  a  party  to  it. 
When  it  fell  due,  the  plaintiff  agreed  with 
the  defendant,  tliat  if  the  defendant  would  pay 
him  another  note  for  $225,  made  by  the  de- 
fendant, held  by  the  plaintiff  and  then  due, 
the  plaintiff  would  undertake  to  sue  and  would 
sue  Lewis,  and  collect  the  note  now  sued  upon 
from  him,  and  release  defendant  froraUability 
thereon,  and  deliver  said  note  to  him.  The 
defendant  paid  tlie  $225  note  and,  relying 
upon  the  plamtifTs  agreement,  omitted  to  take 
any  steps  to  secure  payment  of  the  note  in  suit 
by  Lewis,  as  he  would  have  done  otherwise. 

It  is  not  clear  that  the  plaintiff's  promise 
meant  anything  more  than  that  the  plaintiff 
would  do  his  best  to  collect  from  Lewis  and 
would  release  the  defendant  and  hand  him  the 
note,  if  successful,  and  Iiewls  was  not  a  party 
to  tiie  contract,  so  that  the  plaintiff  coiUd  not 
have  done  more  than  hare  pcoscssion. 

There  was  no  offer  to  prove  that  the  plaint- 
iff had  not  done  his  best  during  the  ten  days 
that  Lewis  remained  alive.  But  if  the  words 
used  imported  a  present  discbarge,  they  were 
inoperative.  There  was  ueithera  release  nor  au 
accord  and  satisfaction.    In  England  it  has 
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beeD  said  that  the  law  merchant  has  introduced 
an  exertion  in  the  case  of  bills  and  notes,  to 
the  rule,  that  after  breach,  a  simple  contract 
can  only  be  discharged  by  deed  or  upon  suffi- 
cient consideration.  Foster  v.  i^w&er,  6  Wetsb, 
Hurl.  &G.  Exch.  889-857;  J>inffwaflv.i>«/wfer, 
1  Dougl.  Rep.  247;  FarquhaT  v.  Soutliey,  1 
Moody  &Malldn,  14-16. 

But  no  such  exception  is  reco^ized  in  this 
Commonwealth  when  the  note  is  pot  surren- 
dered. Smith  V.  Bartholom&ie,  1  Metcalf,  276; 
Shaw  T.  Pratt,  22  Pick.  805. 

There  was  no  deed;  and  payment  of  another 
debt  then  due  aod  payable  could  no  more  oper- 
ate as  a  satisfaction  of  the  debt  in  suit  than 
myment  of  part  of  the  later  debt.  Smith 
BartTiolomew,  u6i  wpra;  Diavnv.  Adam*,  Cxo. 
Eliz.  688. 

Then  it  is  said  that  the  defendant  relied 
on  the  plaintiff's  promise.  But  the  veir  mean- 
ing of  the  requirements  of  a  consideration 
for  a  promise  or  other  agreement  is  that  if 
that  element  is  wanting  the  party  relies  on 
the  agreement  at  bis  peril.  The  fact  that  he 
suffers  substantial  damages  by  doing  so  does 
Dot  render  a  void  contnict  valid.  Common- 
walth  V.  Seituate  Sav.  Bank,  187  Mass.  801, 
803;  Brightman  v.  Hiekt,  108  Mass.  840-348; 
Thome  T.  Detu,  A  Johns.  84. 

As  has'  been  said,  it  does  not  appear  that 
there  was  any  contract  between  Lewis  and 
the  plaintiff;  and,  therefore,  the  cases  cited 
as  to  principal  and  surety  do  not  applv.  The 
defendant  was  the  principal  and  only  aebtor  to 
theplaintlff. 

Meeeptiojts  ooemiled. 


Charles  S.  LINCOLN 

V. 

George  E.  ALDRICH. 

1.  In  a  suit  in  eqnity  for  the  oonatrnc- 
tioB«r»  will,  all  the  parties  interested 
should  have  notice  and  an  opporttmlty 
to  be  heard. 

2.  If  a  will  ie  8o  MkblffaouB  that  the 
trustee  is  unwilling  to  take  the  respon- 
sibilitv  of  action  under  It,  it  is  hie  daty 
to  seek  the  instructions  of  the  oonrt  by 
a  suit  in  equity. 

8.  Where  the  trustee  attempts  to  settle 
the  rights  of  the  parties  1^  means  of  a 
flctitions  account  in  the  probatecourt, 
this  court  will  not  construe  thewill,  but 
reverse  the  decree  of  the  probate  court, 
because  the  aocount  rendered  by  the 
trustee  is  not  just  and  true. 

(Dedded  Haroh  »,  1868.} 

APPEAL  from  Probate  Court  Bewrted. 
The  case  is  stated  by  the  court. 
Mr.  H.  O.  Parker,  for  {daindfl. 
Mr.  J.  B.  RIehardsen,  for  defendant. 

Morton,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintlfl  In  his  fourth  account  as  trustee, 
under  the  will  of  George  W.  Perry,  credits 
himself  with  the  sums  of  |9,876.08and  $857.14 
as  money  and  property  paid  and  delivered  to 
Benj.  F.  Perry  husband  and  heir  nt  law  of 


Judith  E.  Perry.  The  account  having  been  al- 
lowed in  the  Probate  Court,  the  appellants,  one 
of  whom  is  a  brother  and  the  other  a  niece  of 
Judith  E.  Perry,  appealed  to  this  court.  The 
will  of  George  W.  Perry  gives  the  bond  which 
is  in  controversy  to  Judith  E.  Perry,  "  to 
have  and  to  hold  the  same  to  her  during  her 
life  and  at  her  decease  to  her  heirs  at  law. 

She  left  no  issue,  but  she  left  a  husband  and 
a  brother  and  sister,  and  issue  of  a  deceased 
brother  and  sister.  They  respectively  claim 
to  be  the  heirs  at  law  of  Judith,  within  the 
meaning  of  the  will.  This  presents  a  proper 
case  for  a  suit  in  equity  by  the  trustee  to  ob- 
tain the  instructions  of  the  court  as  to  the  con- 
struction of  the  will  and  the  duty  of  the  trustee. 
In  such  a  suit  all  of  the  pities  interested 
would  have  notice  and  an  opportunity  to  be 
heard. 

Instead  of  bringing  such  a  suit  the  trustee  in 
this  case  is  attempting  to  settle  the  ri^ts  of 
the  parties  by  means  of  aticUtious  account  in 
the  Probate  Court.  If  the  trustee  hud  in  good 
faith  paid  and  delivered  the  money  and  prop> 
erty  to  one  of  the  claimants,  it  might  be  the 
duty  of  the  court  in  passing  upon  his  account 
to  notice  all  the  questions  involved  in  his  first 
action  including  the  questions  of  the  true  con- 
struction of  the  will.  Haii  t.  Ettt<m,  189  Mass. 
217. 

Bui  It  is  not  the  proper  function  of  a  probate 
court  in  passing  upon  an  account  to  give  in- 
structions to  a  trustee  as  to  his  future  duties.  It 
appears,  in  this  case,  that  the  trustee  bas  not 
paid  over  or  parted  with  the  possession  of  the 
property  which  he  has  credited  himself  in  said 
fourth  account  as  haTingpaid  to  Benjamiii  V. 
Perry,  but  retains  it  in  his  possesdiHi  and  ood- 
trol.  In  other  words,  the  account  so  far  as 
th^  items  are  concerned  is  a  fictitious  one. 

We  do  not  think  this  is  a  proper  course.  If 
the  will  is  so  ambiguous  that  the  trustee  is 
unwilling  to  take  the  responribility  of  actioo 
under  It,  his  proper  course  is  to  seek  the  ia- 
strudionsof  the  court  by  a  suit  in  equity.  In 
such  suit  there  is  more  certainty  that  sJI  par 
ties  interested  will  have  noti(%  and  an  Of^or- 
tunity  to  be  heard,  than  there  can  be  in  a  furo- 
ceeding  upon  the  allowance  of  a  probate  ac- 
count when  the  format  notice  is  by  publica- 
tion in  a  newspaper  which  might  not  give  ac- 
tual notice  to  uiose  interested.  We  are  of  opin- 
ion that,  as  the  case  stands,  the  question  of  the 
construction  of  the  will  Is  not  properly  before 
us,  and  that  the  decree  of  the  Probate  Court 
should  be  reversed,  because  the  account  ren- 
dered by  the  trustee  is  not  a  true  and  just  ac- 
count. 

Decree  reversed. 


William  CLAFLIN  et  aL,  FttiUottm. 


1.  A  Kiflinawill 

T.  til 


Mary  H.  TILTON,  Appellant, 

to  J.  B.  C.  and  M.  H. 
e  additional  smn  of  $2,000  each"  is 
not  a  gift  of  $4,000  to  a  class  which,  in 
the  case  of  the  death  of  <Hie  before  the 
testator,  must  go  to  the  Burviror. 
2.  It  is  a  gOt  of  98.000  to  each  of  thelepa- 
tees  named  iadiTidttally;  and  if  one 
dies  before  the  testator,  the  l^aoy  to 
him  lapsed. 
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INEQUITY.  Affirmed. 
Tbfi  case  oufficientlr  appears  lu  the  opiDion. 
Mr.  E.  B.  Callender.  forappdlant: 
Mary  H.  Titton's  claim  is  under  the  second 
clause  of  the  nintb  article  of  the  wiU  of  said 
Jolin  AsbtoD,  which  is  as  follows  : 

Second.  "Tothe  said  John  B.  Callender  and 
Haiy  H.  TUton  the  additional  Bum  of  $2,000 
each." 

In  the  third  clause  of  the  fourth  article  of 
said  will,  the  said  John  B.  Callender  and  Mary 
H.  Tilton  are  described  as  "children  of  my  de- 
ceased adopted  daughter  Sarah."  Article  nine 
providea  for  a  diatrlbutlon  among  several  people 
who  helong  to  certain  classes,  namely  :  to  the 
children,  said  John  and  Mary,  of  an  adopted 
daughter.  This  legacy  is  to  a  class.  Jadaon 
V.  SeberU,  14  Qmy,  560;  Clarke  v.  Vlemmant,  36 
L.  J.  N.  S.  Bq.  171;  LeipA  v.  Leiffh.  17  Beav. 
60S. 

Nor  does  it  make  any  difference  that  the 
legatees  appear  nominatiin.  Schaffer  v.  Kettell, 
U  Allen.  638. 

The  construction  is  to  he  made,  not  solely  on 
the  bequest  itself,  hut  on  the  bequest  taken  in 
connection  with  the  context.  Cumming$  v. 
Bramhall,  130  Mass.  562;  thhier  v.  Iriehet,  13 
Gray,  886;  Workman  v.  Workman,  2  Allen, 
472;  SeMer  v.  KetteU,  14  Allen,  638. 

Mr.  WUIiua  H.  Oiwntt,  for  Sarah  O. 
Ward  and  others: 

When  the  parties  to  whom  a  legacy  is  given 
are  not  described  as  a  class,  but  by  in- 
dividual names,  though  tfaey  may  constitute  a 
class,  the  death  of  any  one  of  them,  before  the 
testator,  causes  a  lapse  of  the  legacy  intended 
for  the  legatee  so  dying.  Workman  v.  Work- 
man.  2  Allen.  472. 

The  word  nid  has  no  weteht  in  determlnlQg 
the  question  whether  the  devise  to  Cidlender 
and  Tilton  is  a  devise  to  a  class  as  sudi.  Be 
Oibmn'a  Trusts,  2  Johns.  &  H.  656. 

The  established  rule  of  construction  is,  that 
a  gift  by  will  to  individuals  described  by  name, 
though  they  may  constitute  a  class,  shows  the 
testator's  intention  to  give  to  them  only  as  in- 
dividqals.  This  is  the  prima  facie  and  general 
rule  of  law.  Jaektoa  v.  Roberta,  14  Gray,  560 ; 
Barber  v.  Barber,  8  Mylne  &  C.  697;  Workman 
V,  Workman,  2  Allen,  473;  Cumminggv.Bram- 
haU,  120  Mass.  652;  Be  Jenet  Smith't  TruOs.  38 
L.  T.  N.  8.  906;  Be  AUen,  44  L.  T.  N.  8.  240. 

This  rule  may  be  controlled  by  other  parts  of 
the  will;  hut  the  intention  of  survivorship  must 
be  plainly  shown  hy  the  will  itself,  or  by  the 
will  and  such  evidence  of  extrinsic  facta  as  is 
I^slly  admlsfflhle.  Jaeitonv.  RoberU,  14  Gray, 
5S0,  551 ;  Tmene  v.  We^on,  182  Mass.  616 ; 
Boopo'  V.  Bo<iper^  9  Cush.  128:  Sehager  v. 
14  Allen.  628. 

Morton,  Qh.  J.,  ddivered  tbeopinttm  of  the 
conrt: 

The  gift  in  the  ninth  clause  of  the  will  of 
John  Ashton  "to  the  said  John  B.  Callender 
and  Maty  H.Tilton  the  additional  sumof:^,000 
each,"  cannot  be  construed  as  a  gift  of  $4,000 
to  a  class,  wfaich  in  the  case  of  the  death  of  one 
before  the  testator,  would  go  to  the  survivor. 
It  is  clearly  a  gift  of  $2,000  to  each  of  the 
l^tees,  named  lodividually;  end  as  John  B. 


Calender  died  before  the  testatoi^the  legacy 
to  him  lapsed.    Workman  r.    Workman,  3 
Allen,  472;  Jaekaon  v.  Robertt,  14  Ora$,  646. 
Decree  t^fftrmed. 


Geo.  W.  W.  DOVE  et  al. 

r. 

Mary  A.  JOHNSON  et  al. 

1.  When  the  purpose  of  the  testator  to 

dispose  of  the  whole  income  up  to  the  mo- 
ment of  distribution  will  be  effected  and 
a  partial  intestacy  avoided  by  reading 
,  the  words  of  »  will  in  their  xiataraJ 
sense,  they  will  be  so  construed,  not- 
wlthstandlDK  the  conjeetnre  that  some 
remote  consequences  were  not  In  the 
testator's  inintL  or  might  not  have  been 
satisfactorj'  to  him. 

2.  A  direction  to  pay  the  income  of  the 
remaining  ilve  sixths  or  other  portion 
whatever,  the  same  may  be  after  taking 
out  a  son^s  sliare  quarter-yearly  or 
oftener  "to  all  my  daughters  in  equal 
shares,*'  is  m  jvlft  to  the  daughters  as  a 
class;  and  in  the  event  of  the  death  after 
the  probate  of  the  wIU  of  a  daughter 
unmarried,  the  survivors  take  the  whole 
income,  and  none  of  the  income  of  such 
"other  portion*'  goes  to  the  eon. 

8.  The  provision  that  "the  issue  of 
any  deceased  daughter  shall  take  the 
mother's  share,"  makes  a  sub-class  of 
such  issue  and  puts  thein  in  pUice  of 
their  mother. 

4.  The  words  '*  in  equal  shares**  simply 
determine  the  proportion  in  whi6a 
the  income  is  to  be  divided. 

6.  A  slight  temporary  inequality  caused 
by  the  secondary  division  of  one  share 
must  be  regarded  as  an  aoddent  which 
the  testator  did  not  provide  a«alnst, 
perhaps  because  he  did  not  connder  it 
worth  while. 

(Bmex — Decided  March  1, 188fl.) 

rr  EQUITY.  BiU  to  obtain  the  judicial  con- 
struction of  a  will.   Heard  on  reservation 
for  the  consideration  of  the  full  court. 

John  Dove,  late  of  Andover  in  the  County  of 
Essex,  deceased,  duly  executed  bis  last  will. 

The  plaintiffs  were  duly  appointed  and  quali- 
fied by  the  probate  court  on  July  3,  1877,  as 
trustees  under  the  eighth  clause  of  said  wiU,  of 
the  property  therein  given  in  trast. 

At  the  time  of  the  death  of  said  testator  and 
of  the  probate  of  his  said  will,  the  plaintiffs 
George  and  Isabella,  and  defendants  Maty. 
Laura  and  Clara,  were,  together  with  Helen  C. 
Dove,  singlewoman,  of  said  Andover,  all  the 
children  and  the  only  heirs  at  law  of  said  testa- 
tor and  the  only  person  who  would  have  been 
entitled  to  share  in  his  personal  estate  as  dis- 
tributees thereof,  if  he  had  died  intestate. 

The  said  Helen  C.  Dove  died  unmarried  and 
testate,  and  her  last  will  and  testament  was 
duly  proved  and  allowed  by  the  probate  court 
for  said  Counhr  of  Essex,  and  the  defendant. 
William  P.  Walley  was  appointed  and  quaU- 
fled  as  executor  thereof  on  JaniuEr^lS.  if ' 
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By  said  wilt,  the  said  Helen  C.  Dove,  after 
making  sundry  bequests,  gave  all  the  residue 
ot  her  proper^  to  her  Bister,  the  said  Isabella, 
one  of  the  pbuntifTs. 

The  questions  have  aiisen  aa  to  the  incomeof 
thp  trust  fund  whetlier,  on  the  death  of  the 
said  Helen  C.  Dove,  it  became  the  duty  of  the 
plaintiffs  to  pay  the  whole  of  the  net  income 
of  the  trust  fund  thereafter  accruing  to  the  | 
four  surviving  daughters,  or  whether  the  share  i 
thereof,  to  wit:  one  fifth  part,  which  until  then 
had  been  paid  to  the  sud  Helen,  sliall  in  future  ' 
be  paid  either  to  the  said  William  P.  Walley, : 
as  executor  of  her  will  or  to  the  said  Isabella, 
as  residuary  legatee  thereunder,  or  vrhether  the 
said  shu^  of  me  said  Helen  shall  be  divided 
among  the  four  surviving  daughters  and  the 
said  plaintiff  Oeorge;  and  U  so,  whether  It  shall 
be  divided  in  fifths  or  sixths,  and  whether  the 
said  Isabella  is  entitled  to  two  dxths  or  to  one 
fifth  oi  said  share. 

The  eighth  clause  of  the  wiU  is  as  follows:  I 
bequeath  to  my  son  Oeorge  one  sixth  part  of 
all  the  residue  of  my  personat  estate.  But  if 
one  or  more  of  my  daughters  should  die  before 
probate  of  this  will,  leaving  no  issue,  then  the 
share  or  portion  hereby  given  to  George  shall 
be  proportionally  increased.  The  remaining 
five  sixtlis  for  other  portion,  whatever  the  same 
may  be)  oi  such  residue,  I  bequeath  to  my 
executors  and  trusteea,  hereinafter  named,  and 
their  heirs,  in  trust  for  the  following  purposes, 
to  wit:  to  keep  the  same  at  all  times  safely  in- 
vested and  to  pay  the  income  arising  therefrom 
quarter-yearlv  or  of  tener,  at  the  election  ot  said 
trustees,  to  all  my  daughters  in  equal  shares, 
Qiaving  first  deducted  all  expenses  arising  from 
tiie  management  of  said  trust),  and  the  Issue 
of  any  deceased  daughter  shall  take  the 
mothers  share.  After  the  decease  of  the  sur- 
vivor of  my  daughters  the  tniat  fund  created 
by  this  item  shall  be  distributed  to  those  per- 
sons who  may  then  take  the  same  as  my  heirs. 

Mr,  L.  S.  Tnefcerauui,  for  William  P. 
Walley,  executor,  and  Isabella  Dova 

The  contingency  which  has  happened, 
namely:  the  death  of  a  daughter  of  the  testator 
after  him,  leaving  no  issue  surviving,  does  not 
seem  to  have  presented  itself  distinctly  to  his 
mind;  certainly  he  did  not  expressly  provide 
for  it.  and  what  he  did  Intend  or  would  have 
intended  had  the  contingency  occurred  to  him 
can  only  be  inferred  from  the  context  of  the 
will,  with  the  aid  of  such  settled  principles  of 
construction  as  are  applicable. 

The  daughters  should  be  held  to  have  taken 
an  interest  in  common  in  the  income  of  the 
trust,  rather  than  a  Joint  interest  with  right  of 
Burvivorship. 

Such  construction  aa  will  create  a  tenancy 
In  common  is  generally  to  be  preferred  to  one 
which  will  create  a  jomt  tenancy.  P.  S.  chap. 
126.  8  5;  3  Jarm.  Wills,  Bieelow's  ed.  257.  259; 
JoUiffe  V.  East,  3  Brown  Ch.  Rep.  25;  Miller  v. 
MiUer,  16  Mass.  59. 

And  so  far  as  any  inference  can  be  drawn 
from  the  use  of  a  particular  expression,  the 
words  "equal  shares  have  force  in  this  con- 
nection. See,  8  Jarm.  Wills,  tupra  ;  Bmenon 
V.  OuUtr,  14  Pick.  IW. 

The  case  <d  Loring  v.  CooHdge,  99  Mass.  191, 
is  distlngui^ble  from  the  present. 

If  Miss  Helen  C.  Dove's  interest  In  the  in- 


come was  a  right  in  common  with  her  aistcn, 
and  did  not  pass  to  them  by  right  of  survivor- 
ship,  on  her  death  such  right  went  "to  her  repre- 
sentatives. Bignold  t.  GiU$,  4  Drewry,  S48 ; 
Eaia  T.  Cardigan,  9  Sim.  884;  Bryan^v.  Taigg, 
L.  R.  8  Ch.  App.  188.  See,  Wr^M  Wm, 
186  Mass.  470. 

It  has  the  further  advantage  of  carrvlngtbe 
income  where  the  case  of  Dore  v.  Torr,  138 
Mass.  88,  seems  eventually  to  cany  the  prin- 
cipal. 

If,  however,  it  is  possible  to  hold  that  MIm 
Helen's  share  has  thus  become  intestate  estate 
of  John  Dove,  even  in  that  event,  she  as  one  of 
his  next  of  kin,  had  a  one  sixth  interest  therein, 
to  which  her  executor  and  legatee  are  now  en- 
titled.   See,  Lett  v.  Bandall,  10  Sim.  113. 

Where  the  entire  ownership,  or  equitaUe  fee 
in  any  part  c£  a  trust  has  conudetely  vested, 
the  court  may  as  to  such  part  decree  tenniu- 
tion  and  distribution.  iTUhet  v.  H&l,  106  TSm. 
575;  Smith  v.  Harrington,  4  Allen,  666;  Bern- 
diteh  V.  Andrew,  8  Allen,  889. 

Even  if  the  provision  for  issue  be  held  to  re- 
fer to  the  case  of  a  daughter  dying  after  the 
testator,  it  does  not  seem  sufScient  of  iteelf  to 
prevent  the  complete  vesting  of  each  dau^ter^s 
share.   See.  llitt  v.  Baam,  106  Mass.  678. 

Memn.  Morse  ft  Stone,  for  George  W. 
W.  Dove,  and  his  children  : 

The  intent  of  the  testator  on  the  whole  woold 
seem  to  be  that  the  fund  should  be  koit  intact 
imlil  the  death  of  all  the  daughters.  Loriag  v. 
Gooli^,69  Mass.  191. 

If  division  should  be  made  the  testator's  aca 
George  would  receive  oi^  sixth  of  the  share  so 
divided,  assuming  that  the  words  "distributed 
to  those  persons  who  may  then  take  the  same 
as  my  heirs,"  have  the  meaning  given  to  the 
words  '  'descend  to  those  persons  who  may  then 
be  entitled  to  take  the  same  as  my  heirs,"  In 
the  sixth  clause.   Ihve  v.  Torr,  138  Mass.  38. 

If  the  court  should  hold  that  there  was  s 
difference  in  the  meaningof  the  two  clauses,  s> 
shown  in  the  use  of  the  word  "dlstrtbute"  ui- 
stead  of  "descend,"  and  In  other  ways,  and 
then  undei'  the  6th  clause  those  persons  would 
take  who  would  have  been  the  heirs  at  the 
time  of  the  daughter's  death:  in  other  words, 
that  the  case  fell  within  the  class  of  Long  v. 
Blaekall,9  Ves.  486;  Seara  v.  RuMdl,S  Gray,  8S; 
and  Thomson  v.  Luain{fton,  104  Mass.  198,  then 
the  son  George  would  be  entitled  to  one  fifth 
of  tlie  share  divided. 

The  provision  that  "the  Issue  of  any  decea«ed 
daughter  shall  take  the  mother's  share"  is  in- 
consistent with  the  claim  that  a  joint  toiancy 
was  intended. 

To  <»nstrue  the  clause  as  is  contended  for  by 
the  daughters,  it  would'be  necessaiy  to  unpoit 
into  this  clause  of  the  will,  in  substance,  the 
following  provision:  "Andin  case  of  thedettb 
of  any  daughter  leaving  no  issue,  her  diare  of 
the  income  shall  be  paid  In  equal  shares  to  tbt 
surviving  daughters,  and  the  Issue  of  sny 
ceased  daughter  shall  take  the  mother's  abare." 
The  court  will  certainly  not  do  this  unkss  It  ii 
necessary  to  carry  out  the  intention  of  the 
committee  somewhere  ezpready  indicated. 
Goddard  v.  WMtnetf,  1  New  Eng.  Jbep.  t» 
(ante.) 

In  Dow  V.  D^fle,  108  Mass.  489,  there  was 
no  provision,  as  inUiecaeeatbar,  that  the  issoe 


Digitized  by 


Google 


1886. 


Dovx  T.  J0HS8OH. 


781 


of  either  child  should  take  the  parent's  share. 

Id  the  following  cases  it  has  been  held  that 
words  similar  to  those  in  the  eighth  clause  create 
a  sefwrate  interest  and  not  a  joint  tenancT  in 
the  inccnne.  "The  interest  to  be  divided 
amongst  my  cousins.  This  is  a  clear  tenancy 
In  common."  SoHtn  v.Holmea,  19  Beav.  471. 
The  tsourt  had  for  many  years  past  Udd  bold  of 
words  in  favor  of  tenancy  in  common,  and  for 
that  purpose  it  had  laid  hold  of  the  words 
eqaallT,  etc.  CampbeU  t.  Campbeti,  4  Brown, 
Cb.  13. 

"Pay  equally  between"  are  words  of  sever- 
uce,  and  indicate  an  intent  to  ^ve  separate 
Interests.  Booth  v.  AliruOon,  37  U  3.  Eq.  N. 
8.  117. 

"  To  be  equally  divided  to  and  between," 
createaa  tenancy  in  common.  Brjfan  v.  Tieigg, 
L.  R  3  Eq.  Cas.  488;  Jonesv.  Bandail,  1  Jacob 
&  W.  100;  Grant  v.  WinboU,  33  L.  J.  N.  8. 
Eq.  383;  Miiutq/  v.  WUta,  14  L.  T.  N.  S.  163; 
B$  DraMele^t  ltaat$,  10  Beav.  895;  AOif&rd 
y.  SaiTien,  31  L.  J.  N.  8.  Eq.  496;  S.  C.  11 
Eng.  L.  &  E.  163. 

^eMTS.  Arthur  L.  Hantlncton  andWUl- 
ijun  Perry,  for  minor  cbili^a  and  unborn 
issue  of  the  daughters  of  John  Dove: 

As  to  the  duration  of  the  trtut.  The  testator 
says:  "  After  the  decease  of  the  survivor  of  my 
d«u;hteT8,  the  tnut  fund  created  by  this  item 
shall  be  distributed  to  those  perstms,  who  may 
then  take  the  same  as  my  heus." 

A  distinction  is  to  be  drawn  between  this  ex- 
pression and  such  expressions  as  "after  ttieir 
death,"  and  "at  their  death."  2  Jann.  Wills, 
368;  Arnutrongy.  JStdri^,  8  Brown,  Ch.  315; 
He  mdffmm't  IVtuf.  1  E.  &  J.  178;  Oibgen  t. 
2feaU.h.  R  11  Eq.  Cas.  48. 

There  is  a  class  of  cases  dedding  that  where 
the  .ulterior  legatees  are  chiMren,  who  are  to 
take  perstirvet,  of  the  life  tenant,  such  children 
take  immediately  on  the  death  of  their  ances- 
tor, notwithstanding  expressions  of  the  testator 
that  bis  intent  is  to  keep  the  trust  fund  intact 
until  the  decease  of  the  Burviviog  life  tenant.  No 
such  intent,  however,  is  to  be  inferred  where 
the  children  are  to  take  per  capita,  or  where 
the  ulterior  legatees  are  a  dlrtinct  class  apart 
from  the  Ufe  tenants.  Pearee  v.  Edmeadea,  8 
Younge  &  C.  Ex.  346;  LoriTtg  r.  Cootidge,  99 
Mass.  191. 

The  plain  intent  of  the  testator  is  that  the 
trust  fund  shall  be  kept  whole  and  intact  until 
the  death  of  his  last  surviving  daughter. 
Inehet  v.  HiU,  106  Mass.  S7d. 

He  meant  that  the  issue  of  a  daughter  dying 
at  any  time  should  be  treated  exactly  like  its 
mother  and  should  occupy  her  position  as  re- 
gard8  the  other  tenants  until  the  period  of  dis- 
tribution. Walmdeji  r.  IbxhaU,  1  DeGex,  J. 
&8.  605. 

A  bequest  to  a  class  implies  benefit  of  sur- 
vivorship. Barber  v.  Blabber,  8  Hykie  &  C.  697. 

It  may  he  argued  that  the  words,  in  equal 
shares,  import  a  tenancy  in  common,  but  such 
expressions  are  to  be  controlled  by  the  context 
and  are  not  to  control  it.  Here  it  is  submitted 
they  refer  to  the  amount  of  income  each 
daughter  Is  to  take  and  not  to  the  nature  of  the 
estate.  Armstrong  v.  Eldridge,  8  Brown,  Ch. 
314;  Doe  V.  Ab^,  1  Mauk  &  8.  438;  Itaree 
V.  Bimeadet.  8  Younge  &  C.  Ex.  346;  LoHng 
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V.  Cootidge,  M  Hass.  191;  Dow7.  Dogte,  108 
Mass.  489. 

ifr.  Solomon  Uneoln.  for  Mrs.  Johnson, 
Mrs.  Blanchard  and  Mrs.  Wall^: 

In  the  event  that  a  daughter  slwuld  die  befcne 
the  probate  of  the  win,  toe  share  of  George  was 

to  be  proportionatelv  but  definitely  increased. 
Jaekmm  v.  Roberte,  14  Gray,  546. 

A  bequest  of  chattels,  whether  real  or  rer- 
sonal,  to  a  plurality  of  persons,  unaccompaii  :fd 
by  any  explanatory  words,  confers  a  joint,  l  Ot 
a  several  interest.  3  Jarm.  Wills.  Blgelow,  ed. 
254,and  cases  cited ;  Luring  t.  Coolu^e,9&  Mr.s8. 
191;  Cook  V.  Smith,  101  Mass.  841;  Sfiaw  v. 
ATMahon,  4  Dru.  &  War.  481;  Orooke  t.  De 
FartdM,  9  Yes.  304;  TiUinghaetv.  Cook,  9  Met. 
143-146;  Piaree  v.  Edmeades,  8  Younge  &  C. 
Ex.  346;  Artngtrojtg  v.  Eldridge,  S  Bro.  Ch. 
Rep.  315;  Alt  v.  Qregorp,  8  DeG.M.  &  G.  321. 

The  words  "  in  equal  shares"  and  the  words 
which  provide  for  the  issue  of  any  deoeased 
daughtOT  cannot  be  Iield  to  transform  whiU 
woiiid  otherwise  be  a  joint  tenancy  into  a  com- 
mon tenancy  in  common.  Cook  v.  Hmith,  101 
Mass.  841;  2  Jann.  Wills,  357,  358.  and  cases 
cited;  SmersonM.  CuUer,  14 Pick.  108-114;  TiU 
linghattv.  Cook,  9  Met.  148;  Loringy.  Cootidge, 
90  Mass.  191;MawT.  jrjiraA0»,4l>ru.&War. 
481. 

The  intent  of  the  testator  will  overrule  the 
word  "equally", rather  tlian  the  word  "equally" 
shall  overrule  the  intent  of  the  testator.  Fivuen 
V.  Eelfe,  3  Brown,  Ch.  324;  Jack»&n  v.  Babertt, 
14  Gray,  646;  Shaw  v.  M^Malion,  mpra. 

If  Helen  C.  Dove's  executor  takee,  he  takes 
both  principal  and  income,  and,  having  the 
whole  beneficial  interest,  have  a  convey- 
ance of  it  to  him,  which  amounts  to  a  partud 
distribution  at  least  of  the  principal  fund. 
Inehee  v.  HiU,  106  Mass.  576. 

If  it  be  held  that  the  income  formerly  enjoyed 
by  Miss  Helen  C.  Dove  is  undisposed'  of,  it 
distributes  the  income  of  her  portion  of  the 
trust  fund  differently  from  her  portion  of  the 
principal.  This  the  court  will  not  presume  tlie 
testator  intended,  bright  v.  White,  186  Mass. 
470,  476. 

Any  construction  of  isolated  or  subordinate 
provisions  which  lead  to  results  different  from 
those  intended  by  the  testator,  as  exiiibited  by 
the  general  scope  of  bis  will,  must  be  rejected, 
and  subordinate  provisions  must  be  made  to 
harmoDize  with  the  general  structure.  Ooddard 
V.  Whitney,  1  New  Eng.  Rep.  198  (ante). 

Holmes*      delivered  the  oirinion  of  the 

court: 

The  last  sentence  of  the  eighth  clause  of  the 
will  plainly  means  that  the  whole  trust  fund  is 
to  be  kept  together  and  no  part  of  the  principal 
distributed  until  the  death  of  the  survivor  of 
the  testator's  daughters.  It  is  no  less  plainly 
the  purpose  of  the  8th  clause  to  dispose  of  tlw 
whole  income  up  to  the  moment  of  distri- 
bution, and  when  this  puiTKise  will  be  effected 
and  a  partial  intestacy  avoided  by  reading  the 
words  in  their  natural  sense,  we  must  not  be 
detmed  by  the  conjecture  that  some  remote 
consequence*  were  not  in  the  testator's  mind 
or  might  not  have  been  satisfactory  to  him  if 
he  had  thought  of  them. 

A  majority  of  the  court  are  of  the  opinion 
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tliat,  if  the  words  are  read  In  titeir  natural  sense, 
the  direcHoD  to  pay  the  Income  of  the  remain- 
ing five  sixths  or  other  portion  whaterer  the 
same  may  be  "  after  taking  out  Qeorge's  share 
qnarterly,  yearly  or  oftener,  to  all  my  daughters 
Id  equal  shares/'  is  a  gift  to  the  daughters  as 
a  daiSB,  and  that  In  the  event  which  has  hap- 
paied:of  the  death  of  a  daughter  unmarried, 
the  BUrrivorB  take  the  whole  income.  It  was 
very  plun  that  George  was  not  intended  to  have 
any  part  of  the  income  of  the  "other  portion," 
as  he  would  have  if  there  were  held  to  be  an  in- 
testacy as  to  the  deceased  daughter's  share. 

The  provision  that  "the  issue  of  any  deceased 
da\igbter  dull  take  the  mother's  share"  what- 
ever its  scope,  raises  no  difficulty,  but  simply 
makes  a  sub-class  of  such  issue  and  puts  them 
in  place  of  their  mother.  See,  Hatl  v.  StUl,  140 
Mass.  267  [8.  C.  ante,  288].  If  it  has  any  effect 
it  is  to  show  that  it  is  assumed  that  the  share 
would  go  over,  but  for  such  provision. 

The  words  "  in  equal  shares,"  do  not  affect 
the  question.  They  simply  detennine  the  pro- 
portion in  which  the  income  Is  to  be  divided. 
See,  lAmngv.  CooUdge,  90  Haas.  191;  Jaekxm 
V.  Roberta,  14  Gray,  M6, 661;  Vow  v.  Soj/le,  108 
Mass.  489. 

It  is  true  that  the  event  which  has  happened 
is  not  speciflcaUy  provided  for;  hut  upon  our 
interpretation  it  was  not  necessary  to  provide 
for  it  speciflcaUy.  It  is  objected  that  if  the 
deceased  dauAhter's  share  of  the  income  goes 
to  the  other  daughters  the  eqnality  which  the 
testator  seems  to  have  desirea  is  not  preserved. 
Especially  it  is  said  that,  so  far  as  the  testator 
expressed  himself ,  he  showed  a  disposition  to 
give  George  at  least  as  largeashare  as  bis  sister; 
uiat  his  share  of  his  income  wilt  he  leas  than 
theirs;  and  that  if  this  is  not  a  sufficient  reason 
for  declaring  a  partial  intestacy  as  to  the  de- 
,  ceased  daughter's  share,  so  as  to  let  in  Oeorge, 
It  is  one  forholdingher  representatives  entitled, 
and  Uius  preserving  the  equality.  But,  as  we 
have  intimated  already,  we  cannot  carry  tlie 
testator's  disposition  farther  by  conjecture  than 
it  is  expressed;  and  then  in  order  to  satisfy  the 
wish  which  we  have  imagined  ^ve  words  a  dif- 
ferent meaning  from  t^t  which  they  would 
have  bad  otherwise,  a  slight  temporary  in- 
equality caused  by  the  secondary  <uvision  of 
one  sliare  must  lie  regarded  as  an  accident 
which  the  testator  did  not  provide  against, 
perhaps  because  be  did  not  think  it  worth  while. 
It  follows,  of  course,  from  what  we  have  said 
that  we  find  nu  reason  in  the  disposition  made 
of  the  income  for  disappointing  tiie  testator's 
expressed  wishes  and  ordolng  any  part  ot  the 
principal  to  be  distribirted  now. 

Decree  aoeortUngly. 


Lucy  A.  WARE 

Daniel  ALLEN. 

1.  A  ripwiM  proprietor  upon  a  natnral 
Btreun  should  use  the  water  in  such  a 
manner  that  every  riparian  proprietor 
farther  down  the  stream  should  have  the 
use  and  enjoyment  of  it,  aubstantially 
aceording  to  its  naitimu  flow,  subject 


to  Boeh  interraption  as  is  Deoeasary  and 
unavoidable  by  the  reasonableand  proper 
use  of  the  water  in  the  stream  above. 

2,  The  ■upplj'  must  not  depend  npon  the 
convenience  or  caprice  of  the  owner  up 
the  Btreajn,  upon  accident  or  mere 
chance.  The  proprietor  below  is  entitled 
to  have  the  water  flov  to  him  in  its  ae- 
cnstomed  channel,  as  it  bad  been  wont 
to  run  through  his  land. 

8.  Where  an  act  is  done  which  violates 
the  righta  of  another  and  which  is  of 
such  a  character  that  if  it  be  continued 
for  a  sufficient  period  of  time  the  wrcmir 
doer  may  acquire  a  right  hj  adTme 
poasession.  the  person  whose  lariits 
are  violated  may  maintain  an  aeoon 
therefor  without  proof  of  any  other  act- 
ual damage. 

(Basex— Decided  January  9, 1888.) 

OK  defendant's  exceptions.  Overruled. 
The  case  Is  stated  in  the  opinirai. 
Mmn.  Briekett  ft  Poor,  for  defendut: 

The  ruling  requested,  viz. :  "If,  because  of 
the  defendant's  opening  up  new  sources  of 
supply  to  bis  pond,  the  overflow  or  amount  that 
ran  down  to  the  plaintiff's  pond  was  equal  to  or 
lai^r  than  before,  then  the  plaintiff  cannot  re- 
cover," diould  have  been  submitted  to  tbe 


n  order  to  maintain  an  action  of  this  nature 
there  must  be  proof  of  actual  damage.  The 
mere  dlversloQ  or  detention  of  the  water  by  tbe 
defendant  did  not  entitle  the  plaintiff  to  a  ver- 
dict of  nominal  damages  without  proof  of  act- 
ual damage.  Unless  the  plaintiff  suffered  actual 
perceptible  damage  in  consequence  of  the  diver- 
sion or  detention,  the  defendant  was  not  liaMe 
in  this  action.  EUiot  v.  P^tMuro  B.  R  Co. 
10  Cush.  192,  108. 

If  more  water  ran  down  to  the  plaintiff's 
pond  at  all  times  after  the  construction  of  tbe 
dam,  it  must  be  evident  that  for  the  purpose 
for  which  it  was  used  or  for  any  other  purjwse 
it  was  a  damnum  (ii»que  injuria. 

The  declaration  nowhere  alleges  or  daioM 
that  by  the  uses  made  of  the  water  by  the  de- 
fendant it  ran  down  to  tbe  plaintifrs  pood  len 
pure  or  clear  than  before,  so  that  the  mKng 
prayed  for  only  involves  the  doctrine  (tfeqaiv- 
alents. 

It  was  a  proper  question  for  the  Jury  whether, 
by  the  improvements  of  the  d^endant  upoa 
his  meadow  taken  together  as  a  whole,  includ- 
ing tbe  tapping  of  the  spring  in  the  a^joinins 
land  and  unearthing  other  springs,  as  parts  m 
one  and  the  same  improvement,  any  damage 
was  done  to  tbe  plaintiff. 

NeahaU  v.  Ir^m,  8*  Cush.  696,  iadiffocnt 
from  this  case. 

The  maxim  of  the  law  which  every  riparian 
proprietor  is  hound  to  respect  as  regards  bis 
right  to  the  water  is,  aie  utert  ttto  vt  oNbmm 
non  ladM.  8hreu>tbwry  v.  Smith,  12  Cash. 
180, 191;  Ang.  Wat  7th  ed.  §  97.  and  not*  4; 
DatMv.  Winalme,snSe.2»l;Enang V.Owen, 
6  Exch.  868. 

Mr.  H.  P.  MonltOB,  for  {d^tUF. 

Oardnor,  J.,  ddivered  the  Ofixdim  ol  tbe 
court: 

The  ruling  requested  by^e  defendant  ex- 
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eluded  all  reference  to  tbe  supplv  of  water  to 
tbe  idaintiff's  pood  being  dependent  upon  the 
ralniigaf  tbe  defendant's  drawgate. 

Itwaslimitedtotbis:  that  if  by  tbedef aidant's 
opening  up  new  sources,  of  supply  to  his  pond, 
the  overflow  or  amount  of  water  that  ran  down 
to  the  plaintiffs  pond  waa  equal  to  or  larger 
•than  before,  the  plaintiff  could  not  recover. 
The  Judge  refused  to  pv6  this  instruction,  but 
ruled  that  "If  the  defendant  had  wrongfully 
interfered  to  prevent  the  flow  of  a  natural  water 
course  to  the  plaintiff's  pond,  the  jury  were  not 
authorized  to  fiud  that  the  defendant  has  fur- 
nidied  in  the  manner  claimed,  an  equivalent 
supply."  The  manner  clamed  by  the  defend- 
ant was  by  "the  raising  of  tbe  defendant's 
draw  bridge  from  time  to  time,  tbe  overflow  of 
the  pond  and  leakue."  This  was  not  in  com- 
pliance with  Uie  nue  of  law  govranlng  the  use 
of  water  hy  a  riparian  proprietcnri^a  a  natural 
stream,  widcb  is  that  he  should  use  the  water 
in  such  a  manner  that  eveiy  riparian  proprietor 
farther  down  tbe  stream  should  have  the  use 
and  enjoyment  of  it  substantiaUy  according  to 
its  natural  flow,  subject  to  sudi  interruption 
as  is  necessary'  and  unavoidable  by  the  reason- 
able and  proper  use  of  the  water  in  the  stream 
abOTe.    CAan^er  v.  U&aAand,  7  Gray,  348. 

The  supply  must  not  depend  upon  tbe  con- 
venience or  caprice  of  tbe  owner  up  the  stream, 
upon  accident  or  mere  chance.  Tbe  proprietor 
below  is  entitled  to  have  the  water  flow  to  him 
in  its  accustomed  channel,  as  it  had  been  wont 
to  run  through  his  land. 

Even  if  the  plalntifl  hitherto  and  since  tbe 
acts  of  the  defendant  complained  of  has  re- 
ceived all  the  water  which  ran  to  his  pond  be- 
fore the  erection  of  tbe  defendant's  pond,  the 
instruction  prayed  for  should  not  have  been 
given  upon  the  evidence.  The  law  is  well 
settled  that  where  on  act  is  done  which  violates 
tbe  right  of  another,  and  which  is  of  such  a 
character  "  that  if  it  be  continued  for  a  -suffi- 
cient period  of  time  the  wrong  doer  may  acquire 
a  right  by  adverse  posseastou,  the  person  whose 
rights  are  violated  may  maintnin  an  action 
therefor  without  proof  of  any  other  actual 
damage."  Lund  v.  New  Bed/oM,  121  Mass. 
280.  290;  WJtite  v.  Cliapin,  12  Allen,  516. 

The  invadon  of  a  right,  if  persisted  in  for 
a  sufficient  length  of  time,  may  result  in  the 
extinction  of  such'  right.  In  the  case  at  bar, 
the  water  to  the  plaintiff's  pond  came  in  ad- 
dition to  overflow  and  leakaoe  from  the  raising 
of  the  drawKate  at  tbe  defendant's  pond.  If  the 
water  oyer£>wed  the  defendant's  pond  at  all 
times,  so  that  tbe  plaintiff  would  always  have 
all  the  water  which  he  wasaccuatomed  to  have 
before  tbe  acts  of  the  defendant  ccmiplainod  of, 
the  instruction  requested  by  tbe  defendant 
should  have  been  given.  But  the  evidence 
shows  that  the  plaintiff  obtains  bis  equivalent 
volume  of  water;  not  from  the  natural  con- 
tinued and  uninterrupted  flow  of  the  water 
from  the  defendant's  pond,  but  by  the  opening 
of  tiie  drawgate  at  hu  pteasureand  whenever 
be  thinksproper.  In  time,  by  furnishing  water 
to  tbe  stream  in  such  manner,  the  defendant 
may  acquire  an  absolute  right  under  which  he 
may  reiuse  to  open  bis  drawgate  and  thus 
supply  water  to  the  plaintiff's  pond.  Ilie  in- 
structior  given  to  the  juiy  recognized  thU 
principle, 
luae. 


Tbe  evidence  disclosed  the  fact  that  in  ex- 
cavating for  his  pond,  the  defenduit  tapped  a 
spriuf  in  land  adjoining  his  own,  and  oon- 
ductra  the  water  flowing  therefrom,  to  his 
pond,  and  that  the  water  from  this  sprint 
supplied  his  pond  to  a  very  large  extent,  u 
the  spring  was  situated  upon  the  adjoining  land, 
in  such  way  that  the  owner  thereof  couldoivert 
the  water  flowing  thexeAnm  to  the  defendant's 
pond,  as  he  woiua  have  the  right  to  do,  fhia  is 
an  additional  reason  why  the  prayer  of  tbe  de- 
fendant ahould  have  been  Tefuaed,  uid  tbe  in- 
struction objected  to  given. 

The  plaintiff  relies  upon  ElUot  v.  Fitehhurg 
Bailroad,  10  Cusb.  191.  In  that  case  tbe  pre- 
siding Judge  instructed  the  jury  that,  unless 
the  putintiff  suffered  actual  perceptihlo  damage 
in  consequence  of  the  diversion  of  mt«r  by 
the  defeiMant,  he  could  not  recover,  and  that 
if  the  defendant  by  excavating  a  reservoir  and 
spring  above  its  dam,  or  by  digging  ditches, 
had  increased  the  flow  of  water  in  tbe  brook 
equal  to  the  quantity  of  water  it  had  diverted 
therefrom,  it  was  not  liable.  Tbe  instructions 
given  were  sustained. 

There  was  no  question  raised  of  any  en- 
croachment upon  tbe  rights  of  tbe  plaintiff  by 
which  in  time  be  might  oe  entirely  deprived  of 
them.  This  marks  the  distinction  between  that 
case  and  the  one  at  bar. 

BxcepUont  owmUed. 


James  W.  BICKER 
AHERICAN  LO^  &  TRUST  00. 


AMERICAN  LOAN  &  TRUST  CO. 

t. 

STREET  C0MR8.  of  the  City  of  BOSTON. 

1.  TbeN«wBBi'liuidO»rTnw(iaapart< 
Mrshlp;  its  business  is  carried  on  in 
Boston.  Personal  property  held  in 
tmat  for  it  by  the  AmeracaJi  lK>aJi  and 
Tmat  Company,  defendant,  the  income 
of  which  is  payable  to  such  paitnership, 
is.  under  Pnb.  Stats,  chap.  11.  g  SO,  ol.li. 
property  taxable  in  Boeton  to  nioh 
trustee. 

2.  Pailaerahips,  like  corporations,  may 
have  a  residenee  for  the  purpose  of 
taxation,  under  the  above  statute.  When 
the  cestui  que  trust  is  apartnerBhip,  the 
place  where  the  partnership  resides  is  the 

Slaoe  where  its  business  is  carried  on. 
'he  word  **  person  "  in  a  stainite  may 
extend  and  be  applied  to  bodies  pw- 
itie  and  ccirporate. 

(Middlesex  and  Suffolk  Decided  November  80, 

1S86.) 

CASES  to  test  tbe  right  to  tax  in  the  City  of 
Boston  personal  property  held  by  the  Am- 
erican Loan  and  Trust  Company,  fn  triist  for 
the  New  England  Car  Trust. 

The  first  case  Is  an  appeal  from  the  Superior 
Court.  The  second  case  was  reserved  for  the 
consideration  of  the  full  court.  In  the  flrBt 
caab,  judgment  affirmed.   In  seccmd  case, 

tion  for  eer*iorari  dimimd.  \ 
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The  facts  fully  appear  in  the  opinion  of  the 
court. 

Mr.  W.  O.  Voringt  for  Am.  Loon  and 

Trust  Co. 

Mr.  A.  J.  BaJley,  for  plaindff  RJcker  and 

the  Street  Commissioners. 

C.  AUea*J.,  delivered  the  opinion  of  the 
court: 

It  is  provided  in  the  Public  Statutes,  chap. 
11,  g  24,  that  "Partners  in  mercantile  and  other 
bunhess,  whether  residing  In  the  some  or  in 
different  places,  may  be  Jointly  taxed  under 
their  partnership  name,  in  the  place  where  their 
business  is  carried  on,  for  all  the  personal  prop- 
er^ employed  in  such  bnainesB,  wlUi  certain 
exceptions  not  here  material.  It  Is  also  pro- 
vided in  g  30,  cl.  6  of  the  same  chapter,  that 
"  Personal  property  held  In  trust  by  an  execu- 
tor, administrator  or  trustee,  the  income  of 
which  is  payable  to  another  person,  shall  be  as- 
sessed to  the  executor,  in  the  place  where  such 
other  person  resides  if  within  the  Common- 
wealth. "  By  virUie  of  these  two  provisions  the 
property  in  question  was  properly  taxed  to  the 
trustee  in  Bcwton. 

1.  The  New  England  Car  Trust  is  a  partner- 
ship, unleeo  indeed,  it  is  to  be  consideml  that 
ttHmare  two  or  more  partnerships  under  the 
aamename.  Theessentialfeaturesareasfollows: 
a  number  of  persons  formed  an  association,  by 
an  instrument  in  writing  containing  numerous 
articles,  for  the  purpose  of  buying,  selling  and 
leanng  railroad  Block,  to  be  sold  or  leased  to  the 
New  York  and  New  England  Railroad  Com- 
pany, with  provi^ona  for  admitting  other  per- 
sons to  membership.  The  members  of  the  Car 
Trust  were  to  furnish  money  for  the  purchase 
of  the  rolling  stock,  and  were  to  have  certifi- 
cates for  the  amounts  so  furnished,  providing 
that  the  principal  sum  contributed  by  each 
member  sbonld  be  repaid  In  ten  annual  in- 
stallments, with  interest;  both  principal  and  in- 
terest being  payable  only  out  of  the  rentals  re- 
ceived for  the  rolling  stock.  Instead  of  the 
lease  being  made  to  the  railroad  company  di- 
rectly bv  the  Car  Trust,  a  plan  was  adopted  by 
which  the  Car  Trust  delivered  the  property  to 
the  American  Loan  and  Trust  Company  as 
trustee,  which  trustee  issued  the  certificates  to 
the  members  of  the  Car  Trust,  and  also  exe- 
cuted the  leases  to  the  railroad  company,  with 
provisions  for  a  rental  sufficient  to  meet  the 
above  payments  of  principal  and  interest,  in  ad- 
dition to  expenses,  mcluding  the  taxes.  In  this 
manner  the  railrcnd  company  became  bound 
by  its  coTenants  in  the  lewes  to  make  payments 
which  In  the  coarse  of  ten  years  wotdd  pay  in 
full  for  the  rolling  stock,  so  that  the  rouing 
stock  would  become  the  property  ctf  the  railroad 
company  at  the  end  of  that  time.  All  contracts 
relating  to  an^  business  of  the  Car  Trust,  in- 
volving liabilities  for  the  payment  of  monev, 
were  to  be  in  writing,  and  made  under  the  di- 
rection of  the  board  of  managers.  The  original 
board  of  managers  was  named  in  the  articlea  of 
assocdation,  but  the  shareholders  were  to  have 
the  power  to  remove  them  andelectothers.  At 
all  meetings,  every  shareholder  wan  to  hare  one 
vote  for  each  share  of  stock  owned  by  him ;  and 
provision  was  made  for  the  transfer  of  shares, 
and  the  association  was  not  to  be  dissolve!  by 
the  death  of  members,  Sireiy  owner  of  one  or 
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more  shares  was  to  be  entitled  to  a  pn^mrtiuiile 
share  of  the  rentals  received.  The  contem- 
plated profits,  to  be  sure,  were  limited  to  t 
per  cent  on  the  money  advanced;  tiie  toeses,  if 
any,  must  be  borne  p^roportkmally;  this  cmiti- 
tutesa  partnership. 

There  were  proinsions  looking  to  the  purchase 
of  rolling  stock  from  time  to  time  and  to  iha 
issue  of  new  certificates  to  those  who  aboold 
advance  the  money  on  the  occasion  of  each  pur- 
chase,  and  to  the  making  of  a  new  and  separate 
lease  of  each  lot  or  series  of  rolling  stock.  As 
such  new  certificates  mi^t  be  issued  to  differ- 
ent persons  from  tboee  who  contributed  money 
for  tiie  first  purchase,  it  would  seem  that  tiie 
holders  of  each  aeries,  or  separate  issue  of 
shares,  would  constitute  a  partnership  diem- 
selves  under  the  same  general  provuaoos  and 
management.  The  Car  Trust  Association  was 
not  a  corporation.  It  was  a  mere  voluntuy 
Association.  There  is  no  intermeditUe  form  at 
organization  between  a  corporation  and  a  part- 
nerstiip,  like  the  joint  stock  companies  of  En- 
gland and  of  some  of  the  United  States,  known 
to  the  laws  (tf-  thiBGommonwe^tb.  Since  this 
Association  Is  not  a  corpOTation,  its  memben 
must  be  partners,  unless,  indeed,  aa  the  defend- 
ant contmds,  they  are  simply  co-owners.  But 
we  cannot  look  upon  them  as  simply  co-owners. 
Whitman  v.  Porter,  107  Mass.  622;  Hoadleg  v. 
Gountv  Gomrt.  105  Mass.  519;  Gleaaon  v.  Jfe- 
Kay,  1S4  Mass.  419,  425. 

2.  The  place  where  the  business  of  the  Car 
Trust  was  carried  on  was  Boston.  The  meet- 
ings of  the  board  of  managers  have  always  beoi 
held  in  Boston,  and  the  Car  Trust  Las  neier 
had  any  other  place  where  its  business  was  car- 
ried on;  and  the  certificate  holders,  priw  to  the 
dat«  of  the  assessment  of  the  tax  in  controvasv, 
had  never  held  any  meeting.  All  of  the  bum- 
neaa  done  by  the  managers  for  the  Company  bu 
been  done  In  Boston.  Qreene  FtmnaaHon  v. 
Boatm,  18  Cosh.  S4-60. 

8.  lie  rolling  stock  upon  which  the  tax  was 
laid  was  personal  property  employed  in  the 
business  of  the  Car  Trust.  That  business  was 
the  buying,  sellingand  leasing  of  railroad  roD- 
ing  stock:  and  the  rolling  stock  in  questioa 
was  bought  in  pursuance  of  a  vote  pueed  by 
the  board  of  managers  authorizing  such  pur 
chase,  and  delivered  to  the  defendant,  as  trustee 
for  the  Car  Trust,  and  was  leased  by  the  trustee 
to  the  railroad  company.  All  this  wa.s  in  pre- 
cise conformity  to  the  somewhat  complicated 
plan  by  which  the  business  of  the  Car  Trust 
was  to  be  carried  on.  Sitiger  Mfg.  Co.  t. 
GouTity  Oomn.  180  Haas.  266. 

4.  It  is  thus  apparent  that,  if  the  Car  Tnut 
had  taken  the  title  to  the  property  in  its  owo 
name,  and  had  executed  to  the  railroad  com- 
pany the  instrument  called  a  lease,  whidi  also 
looks  to  the  ultimate  acquisition  of  title  by  the 
railroad  company ,  the  assessment  of  taxes  apoo 
the  property  would  properlv  be  laid  to  the  Car 
Trust,  as  a  partnership  m  Boston.  Thedrcom- 
stance  that  the  property  is  held  in  trust  for  the 
Car  Trust  does  not  render  it  taxable  elsewhere. 
It  falls  within  the  meaning  of  the  P.  8.  cbs^ 
11,  20,  d.  5,  already  cited.  The  tnitnership 
known  as  the  Car  Trust  is  to  be  considered  as  a 
person  to  whom  the  income  is  payaUe.  By  ex^- 
press  provision  of  statute,  the  word  "pmoa" 
may  extend  and  be  apidiqitDbodiaiic^^ 
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corporate:  P.  S.  cbap.  8,  g  8,  cl.  16,  and  nnmer- 
0118  cases  decided  irreepectiTe  of  statutory 
proviBions  are  to  the  same  effect.  Beatton  v. 
Arawn  Bank.  13  Pet.  108-184  [87  U.  S.  bk. 
9,  L.  ed.  1017-10S9];  BiSh.  Wr.  L.  %  212.  and 
cases  dted. 

Whether  in  any  particular  case  thtsconstnic- 
tioD  should  be  given,  would  depend  upon  a  con- 
rideration  of  the  object  of  the  statute.  Phar- 
maceutieal  8oe.  v.  Loniton  dk  P.  Supply  A»ao.  L. 
R.  S  App.  Cas.  8S7;  Gnardian*  tff  8t.  X.  v. 
FranIMn,  L.  R.  8  C.  P.  D.  877. 

It  is  also  provided  by  the  Public  Statutes  that 
words  importing  the  smgular  number  may  ex~ 
tend  to  and  be  applied  to  several  persons  or 
tfaiogs.  There  is  no  difficulty,  therefore,  in 
holmng  this  to  be  "  personal  property  held  in 
trust  by  a  trustee,  the  Income  of  which  is  pay- 
able to  another  person."  Such  property  is 
taxable  In  the  place  where  such  omer  person 
rerides.  In  thu  case,  such  other  person  was  a 
IjaitnerBhip.  But  i^rtnershipe,  like  corpora- 
tions,  may  have  a  residence.  A  corporation  is 
usually  held  to  dwell  at  the  place  where  it  car- 
ries on  its  business.  Taylor  v.  Growtand  Go* 
A  C.  Go.  11  Exch.  1;  Adam*  v.  &.  W.  R.  Go.  6 
H.  &  N.  404;  Brownv.  London  AN.  W.R.  Co. 
4  Best  &  Sm.  826;  Calcutta  Jute  MiiUGo.  v. 
lUeiwUon,  L.  R  1  Exch.  Div.  438. 

Indeed,  a  corporation  may  be  deemed  to  have 
two  domiciLs,  when  the  just  construction  of  a 
statute  so  requires.  Atty-Qfn.  v.  Ba/y  State 
Mining  Co.  99  Mass.  148-1S8;  Carrm  Iron  Co. 
V.  Madaren,  5  H.  L.  Cas.  416-449. 

And  in  this  case  for  the  purpose  of  taxation 
under  the  P.  S.  chap.  11,  §  20,  cl.  5,  when  the 
M$tui qm  (ru«f  isapartiKTshipithe  placewhere 
the  partnership  resides  is  the  place  where  its 
basmess  is  carried  on.  This  construction  makes 
the  system  of  taxation  symmetrical  and  is  in 
conformity  with  the  decfeion:  that  the  place  of 
business  oi  partners  Is  like  the  domicil  of  an  In- 
dividual.in  Peabodyv.  County  Oomrt.  10  Gray, 
97,  under  the  R.  S.  chap.  7,  S  18,  which  is  in 
the  same  language  as  the  P.  S.  chap.  11,  ^  24. 
See  also,  Zee  v.  Temptetim,tiQnj,  679;  8tin*on 
V.  BotUm,  13S  Mass.  848-851. 

Section  47,  chap.  18  of  the  P.  6.,  which  in 
terms  provides  another  mode  of  taxation  for 
compaoies  or  partnerships  like  that  now  under 
coodderation,  has  been  held  to  be  unoonatitu- 
tkmal  and  cUd  not  change  the  eziadng  law. 
QUawtt  T.  McKay,  ubi  mpra. 

The  result  is  that  the  property  was  properly 
taxable  to  the  trustee  fai  Boston;  and  it  maybe 
added  that  this  result  appears  to  have  been 
contemplated  in  framing  the  articles  of  associa- 
tion, wmch  provide  that  the  lessee  shall  covenant 
and  agree  to  pay  to  the  trustee  a  rent  which 
aball  be  sufficient,  among  other  things,  to  pay 
any  and  all  taxes  upon  the  income  or  property 
of  the  Association  connected  witii  saicl  senes  or 
Ime  of  cerUflciUes,  or  which  the  trustee  may  be 
nqnired  Iqt  law  to  pay  or  to  retain  from  divi- 
dends. 

Judgment  in  the  action  at  law  ^fflrtned.  PeH- 
U<m  for  certiorari  dttmitted. 


COMMONWEALTH  of  Masaachusetto 

p. 

Maud  RVISSEAV  et  ai. 

1.  A  motion  for  a  new  trial,  in  a  erim- 
Inal  cMefUpon  the  grounds  that  the  ver- 
dict wa«  a«kiii8t  the  weight  of  evidence 
and  of  newly  discovered  evidence,  is  ad- 
dressed to  the  discretion  of  the  court  be- 
low; and  ite|act]on  overruling  the  motion 
eaonot  be  reviewed  by  this  court. 

2.  Where  the  court  below  overruled  one 
motion  for  a  new  trial,  it  is  not  required 
to  hear  another  motion  based  upon 
the  same  sronnda  and  sapported  by 
the  same  evidence. 

8.  Where  an  Indictment  contains  three 
eonnts,  charging  three  distinct  offenses 
of  adultery,  there  is  nothing  repn^ 
nant  nor  inconsistent  In  convicting  on 
the  first  count  and  acqnittingf  on  the 
others. 

(Butrolk—Dedded  January  4, 18W.) 

ON  defendant's  exceptions.  OtemiUd. 
Indictment  for  adultery.  There  were  three 
counts,  charghig  three  different  acts  of  adul- 
ter?. It  appeared  by  the  evidence  that  the  two 
defendants,  the  woman  being  the  wife  of  an- 
other man,  occupied  the  same  bed  chamber  dur- 
ing the  night;  and  there  was  other  evidence  of 
intimacy  and  familiarity  for  a  year  prior  there- 
to- The  district  attorney  did  not  claim  a  ver- 
dict on  all  the  coimts.  The  trial  court  was  of 
the  opinion  that  the  evidence  was  sufficient  to 
convict  on  one  count  only,  aud  so  ruled. 

Meun.  C.  H.  Hndson  and  P.  J.  Casey* 
for  defendants. 

Mr.  Edgar  J.  Sherman,  Atty-Gen.,  tor 
Commonwealth: 

This  was  a  proper  case  to  submit  to  the  jury. 
The  ruling  that  there  was  not  sufficient  evi- 
dence to  authorize  a  verdict  except  on  one 
count  was  for  the  benefit  of  def endwts. 

The  motions  for  a  new  trial  were  addressed 
to  the  discretion  of  the  presiding  justice.  His 
determination  upon  matters  nf  fact  is  not  opeb 
to  revision  by  this  court.  Jfic/iola  v.  Ifichoie, 
186  Mass.  256. 

He  ts  not  obliged  to  set  aside  a  verdict  even 
when  it  is  against  the  wei^t  of  the  evidence. 
Beete  v.  Dmneit.  187  Mass.  818^ 

The  motion  in  arrest  of  judjnnent  was  prop- 
erly overruled.   P.  8,  chap.  Si,  g  37. 

By  the  Court: 

The  defendants,  having  been  convicted  oa 
the  first  count  of  the  indictment,  filed  a  mo- 
tion for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  against  the  weight  ot  the  evidence, 
and  of  newlv  discovered  evidence.  This  mo- 
tion was  addressed  to  the  discretion  of  the  pre- 
sfdittg  justice  of  the  superior  court,  and  his  ac- 
tion overruling  the  motion  cannot  be  revis^ 
by  this  court. 

Having  overruled  one  motion  for  a  new  trial, 
tlie  court  was  not  required  to  hear  another  mo- 
tion, based  upon  the  same  grounds  and  sup- 
ported by  the  same  evidence. 

No  exception  lies  to  Its  order  ovemilfaig  the 
second  motion. 

The  indictment  contai^^|g^^^^»|e 
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big  three  distinct  offeosee.  There  is  nothing 
repugnant  or  incoiuistent  in  convicting  upon 
the  first  count  and  acquitting  on  the  other 

counts. 

The  motion  in  arrest  of  Judgment  was  prop- 
erly overruled. 
iieeeptiant  overrvied. 


Josiah  A.  BRIGHAM 

V. 

John  H.  FAYERWEATHER  et  al. 

1.  The  probate  of  a  will  is  not  evidence 
of  testator^B  mental  capacity  on  a  col- 
lateral issue,  nor  should  the  executor  be 
thereby  estopped  as  against  a  stranger 
to  the  prooeedmg.  to  testify  to  the  same; 
hence,  a  decree  of  a  probate  court  is 
not  admiasible  as  evidence  of  the  men- 
tal capacity  of  the  mortgagor  in  a  eoit 
brought  by  a  devisee  under  the  will,  in 
a  court  ot  equity  to  set  aside  a  mort- 
gage made  by  testator,  on  the  ground 
of  want  of  mental  capacity  to  convey. 

2.  The  mere  fltet  that  conTeraations 
were  bad  with  an  executor  about  the 
mortgage  doea  not  show  that  the  oon- 
versations  neeeasarily  called  for  a 
denial  of  mortgagor's  capacity;  and 
therefore  the  fi^t  uat  it  was  not  denied 
would  not  tend  to  contradict  or  impeach 
testimony  at  the  trial  that  l^e  mort- 
gagor was  incompetent  and  the  evidence 
waa  properly  rejected. 

<  Woroester  DeoUed  January  5, 1888.) 

ON  defendants'  exceptions.  Owrr^ed. 
Bill  in  equitv  to  have  a  mortgage  deed  ex- 
ecuted by,  plaintiff's  testator  set  aside  on  the 

Sound  of  want  of  mental  capacity  to  execute 
esame. 

Metart.  F.  G.  Kent  and  G-.  T.  Dewey, 

for  defendants: 

The  petition  of  the  plaintiff  for  the  probate 
of  the  will  was  virtually  a  representation  that 
Uie  testatrix  was  of  sufficient  mental  capacity 
to  make  the  will  and  tended  to  control  his  evi< 
dence  uid  the  evidence  produced  by  him  to  the 
contrary.  It  was  an  act  of  the  plaintiff  incon- 
sistent with  the  theory  set  up  by  the  plaintiff  in 
his  bia  Brigham  v.  Clark,  100  Mass.  430; 
Otark  T.  Brvum,  120  Mass.  206. 

"  There  is  no  difference  in  regard  to  the  ad- 
missibility of  this  sort  of  evidence,  between 
direct  admissions  and  those  whichare  incidental, 
or  made  in  some  other  connection  or  involved 
in  the  admission  of  some  other  fact."  1  Oreeol. 
Ev.  g  194;  Tayl.  Ev.  §  735;  Bankin  v.  Hwjufr, 
16  East,  193;  expounding  JUojefiy  v.  OhritUe, 
lEsp.  342. 

The  probate  of  a  will  is  a  {noceecUng  tn  nm, 
and  the  judgment  Is  oonduitive  as  to  all  the 
world  and  makes  the  instrument  just  what  the 
judgment  declares  it  to  he.   2fdM  v.  Well$,  1 

Lev.  235. 

Id  Leonard  v.  Leonard,  14  Pick,  288,  the 
court  says: ' '  lu  general  the  judgment  of  a  court 
of  competent  jurisdiction  is  conclusive  against 
the  parties;  and  judgments  in  rem  are  conclu- 
rive  against  all  the  world;  for  instance  decrees 


in  admiralty  cases,  the  probate  of  wiDs,"  etc 
See,  Woodruff  y.  Taylor,  30  Vt.  65,  78. 

This  is  one  instance  of  a  proceeding  uptm  a 
written  instrument  to  determine  its  state  or  con- 
dition, and  that  determination  in  its  conse- 
quences involves  and  incidentally  determines 
uw  ri^t  dpenoaa  to  ptopextj  affected  it. 
See  a&o,  1  €»reeoL  Ev.  %  050. 

It  is  also  prima  facie  evidence  at  least  of  "  all 
facts  involved  in  it  as  necessary  steps  or  the 

Cundwork  upon  which  it  must  have  been 
nded."  Nevman  v.  Jenkint,  10  Pick.  515; 
White  V.  Palmer,  4  Mass.  147;  Leonard  v.  Z«m- 
ard,  tupra;  Burlen  v.  Shannon,  90  Mass.  200, 
203,  and  cases  cited;  Jeffen  v.  Baddiff.Vi  N.  H. 
242;  Seg.  v.  Uartingttm,  4  £L  &  Bl.  780,  798; 
Freitek  v.  Preneh.  1  Diekmt,  268;  Stone  v. 
Damon,  12  Mass.  488;  Breed  v.  Pratt,  18  Fict 
116. 

The  probate  of  the  will  necessarily  involved 
and  determined  that  the  mortgagor  Azubah 
Brigham  was  of  sound  mind  at  the  date  of  tbe 
will.  It  was  an  essential  fact.  Pub.  Stat.  127, 1. 
It  was  competent  to  prove  this  fact  by  the  acts 
and  conduct  of  the  testator  and  mcotgagiv, 
by  the  opinion  of  experts  or  by  any  other  rele- 
vant testimony;  and  this  judgment  was  oomp^ 
tenti>n'nui  /turie  evidence  of  the  fact,  i^rint 
V.  Suinnon,  90  >Iass.  203;  Hnvika  v.  TrvaiS, 
99  Mass.  658;  StoehweU  v.  SiUamiy,  118  Man. 
884;  Morae  v.  EltM,  131  Mass.  151. 

In  Burlen  v.  Shannon,  the  pt^t  to  be  estab- 
lished was  that  Uie  status  was  fixed  b7  a  for 
mer  decree  dismissing  a  libel. 

The  caseofBorn^v.  TouTtdiotte,  138  Mass. 
106,  has  very  recenUy  been  decided  by  this 
court.  In  tMt  case  it  "was  determined  thkt  tbe 
judgment  of  tbe  probete  court  was  not  a  judg- 
ment tn  rem  fixmg  the  status  of  the  partiei 

In  8t^n$  T.  LtUhrop,  4  Pick.  42.  tiie  cooit 
say:  "Champion,  upon  whose  application  the 
executor  was  cit^  to  produce  the  wUl,  was  a 
creditor  of  the  deceased  and  also  of  the  execu- 
tor and  principal  legatee.  He,  therefore,  had 
an  interest  in  Uie  will  which  authorized  bis 
plication." 

Commenting  on  this  case  and  sustaining  it  in 
Smitft  V.  Bradttreet,  16  Pick.  265.  the  court 
says:  "Tbe  persona  claiming  probate  of  tbe  wiD 
were  creditors  of  the  testator  as  well  as  of  the 
devisee,  and  knowing  that  there  was  a  will  thej- 
could  not  have  a  genei'al  administration  ovaaa 
intestate  estate;  they  had  a  direct  interest  tbere- 
f  ore  in  the  probate  of  the  will  to  obtain  admin- 
istration and  payment  of  these  debts."  Pob. 
Statute  120,  §  S.unpliesthat  crediton  of tiK» 
tate  are  interested  parties  to  the  probate  of  a  will 
and  the  settlement  of  the  estate.  See  slu, 
AbercrmnUe  v.  ^eidon,  8  Allen,  532;  Wtii*  v. 
Child,  12  Allen,  330. 

Crwlitors  are  interested  l)ecau8e  in  the  event 
of  the  will  not  being  probated  and  of  no  other 
person  taking  out  fuuninistration,  the  admiii- 
istration  may  be  panted  to  a  creditor.  Fob. 
Btat.  180,  1.  cL  8. 

Any  evidence  that  he  bad  directly  staled  or 
admitted  that  she  was  competent  would  cet- 
tainly  have  been  admissible  as  a  contradictka 
of  Ills  statement  on  the  witness  stand.  Hatha- 
way V.  Crocker,  7  Met.  262:  HvlMi  v.  Bima, 
2  Allen,  196;  Brigham  v.  Clark,  100  Mass.  489. 

Tbe  evidence  of  what  he  had  indirectly  ad- 
mitted In  a  conversation  about  tbe  noitgige  ^ 
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his  sflenee  In  lefereoce  to  tbe  mortgagor's  in- 
contpetencr.  when  it  was  his  duty  to  speak, 
was  abo  aamissible. 

The  coDveraatI(m  should  therefore  have  been 
admitted;  and  whether  the  fact  that  CurtiB  did 
not  say  at  the  time  that  the  mortgagor  was  In- 
o&npetent  was  entitled  to  any  weight  in  con- 
sidering his  testimony  was  for  the  Jiiry  to  de- 
termine. Hayden  v.  Stone,  112  Mass.  846;  Hook 
V.  Georye,  108  Mass.  824;  SWier  t.  Plimpton, 
97  Mass.  441;  GarrutA  v.  Baytey,  14  Allen*  082; 
Qould  V.  N&kolk  Lead  Co.  9  Cnah.  888;  Ptrkint 
V.  Adams,  0  Met.  44. 

Mr.  E.  P.  Oonldlnir,  for  plaintiff. 

HoWea,      ddivered  tbe  opinion  of  the 
court: 

A  judgment  in  rem  Is  an  act  of  the  sovereign 
power;  and,  as  such.  Its  effects  cannot  be  &■ 
puted.  at  least  within  the  lurisdiction. 

If  a  competent  court  aeclares  a  vessel  for- 
feited, or  orders  it  sold  free  from  all  claims,  or 
divorces  a  couple,  or  establishes  a  will  undet- 
ststntes  like  our  Pub.  8tat8.chap.l27,g7,a  para- 
mount title  is  passed,  the  couple  is  divorced,the 
will  is  establuhed,  as  against  all  the  world, 
whether  parties  or  oot.  because  the  sovereign 
has  said  that  it  shall  be  so.  Sughet  v.  Gomeliiu, 
2  Sbow.  232;  a.  G.  T.  Raym.  478;  Skin.  69; 
Carth.  83;  Noell  v.  WeU»,  1  Lev.  285;  8eoa  v. 
8keartnan,  2  W.  Bl.  977;  The  BOena,  4  Rob.  8; 
Leonora  v.  Leonard,  14  Hck.  280;  MeClwrg  v. 
7^rry,  6  C.  E.  Green,  225. 

But  the  same  Is  ^rue  when  the  judgment  Is 
that  A  recover  a  debt  of  B.  The  pubuc  force 
is  pledjfcd  to  collect  the  debt  from  B,  and  no 
one  within  the  jurisdiction  can  oppose  it.  And 
it  does  not  follow,  in  the  former  case  any  more 
than  in  the  latter,  nor  is  it  true,  that  tbe  Judg* 
ment,  because  conclusive  on  all  the  world  in 
what  we  may  call  its  legislative  effect,  is 
equally  conclusive  upon  all  as  an  adjudication  of 
the  facts  upon  which  it  is  groimded.  On  the 
contrary,  those  judfments,  such  as  sentences  of 
prize  court8,towhtcQ  the  greatest  effect  has  been 
given  Id  collateral  proceedings,  are  said  to  be 
conclusive  evidence  of  the  tacts  upon  which 
they  proceed  only  against  parties  who  were  en- 
tiUed  to  be  heara  before  they  were  rendered. 
The  Mary,  9  Cranch.  126, 146  ps  U.  S.  bk.  8,  L. 
ed.  678.  6^5];  8(Uem  v.  Eastern  R.B.  Co.  98  Mass. 
431,  449;  BtixUr  v.  JVrti?  Enffl.  Ins.  Co.  6  Mass. 
277.  286;  Wkitneg  v.  Waish,  1  Cush.  29. 

We  may  lay  on  one  side,  then,  anyargument 
based  on  the  misleading  expression  that  all  the 
world  are  parties  to  a  proceeding  in  rem. 

This  does  not  mean  that  all  tM  world  are  en* 
titled  to  be  heard;  and  as  strangers  In  interest 
are  not  entitled  to  be  heard,  there  is  no  reason 
why  they  diould  be  bound  by  the  findings  of 
fact,  although  bound  to  admit  the  title  or  status 
which  tbe  judgment  establishes. 

Still,  the  cases  last  cited  show  that  some  judg- 
ments in  rent  are  concluslTe  evidence  of  the 
facts  adjudicated,  in  favor  of  a  stranger  as 
against  a  partv.  And  if  the  analogy  Is  to  be 
applied  to  all  jfudgments  which  create  or  change 
a  status  or  a  title,  it  would  apply  here.  For  the 
plaintiff  was  a  party  to  tbe  clecree  establishing 
tbe  will,  and  that  decree  necessarily  proceeded 
on  the  ground  that  the  testator  poeseflsed  auf- 
flcicnt  capacity  to  make  the  will. 

But  these  cases  cannot  be  taken  to  1^  down 
luse.  K.B.B.,v.i.  47 


a  gaieral  [Hrineiple.   The  reasmu  given  for  the 

decisions  are  not  that  tbe  conclusion  follows  as 
a  necessary  effect  of  judgment  tn  rem,  merely 
as  such,  but  are  special  reasons  of  convenience 
or  construction.  In  The  Mary,  supra,  tbe  doc- 
trine as  to  sentences  of  prize  courts  is  said  to 
rest  cm  the  propria^  of  leaving  the  oocnizance 
of  prize  qu^tms  exclusively  to  courts  of  prize 
jurisdiction;  the  very  great  inconvenience, 
amounting  nearly  to  an  impossibility,  of  fully 
investigating  such  cases  in  a  court  of  common 
law,  and  tbe  impropriety  of  revising  the  de- 
cisions of  the  maritime  courtsof  other  Nations, 
whose  jufisdietion  Is  coordinate  thicughout  the 
world. 

la.  Aicfn*  V.  yew  Bmi.  Int.  Oo.  6  Hasi.  277, 
800,  and  Bobtnem  v.  Jones,  8  Hass.  586,  640, 
the  effect  of  a  sentence  in  a  subsequent  action 
on  a  polity  of  insurance  is  referred  to  the  set- 
tled construction  of  mercantile  contracts.  In 
Lothian  v.  Henderson,  8  Bos.  &  P.  499, 545,  the 
doctrine  seems  to  be  thought  to  stand  on  prac- 
tice and  authority,  rather  than  oo  principle. 
8ee,  Outrigue  v.  Imrie,  L.  R.  4  H.  L.  414.  «4. 

The  general  principle  is  stated  with  substan- 
tial correctness  by  Sir  James  F.  Stephen,  In  hla 
work  on  Evidence,  art.  42:  "Statements  con- 
tained in  judgments  as  to  the  facts  upon  which 
the  judgment  is  based  are  deemed  to  be  irrele- 
vant as  between  strangers,  or  as  between,  a  party 
or  privy  and  a  stranger,  except  in  the  case  of 
jud^ents  of  courts  of  admiralty  condemning 
a  ship  as  prize,"  and  some  other  judgments  of 
a  kindred  nature.  Apmt  from  precedent,  there 
seems  to  be  no  satisfactory  ground  for  treating 
the  probate  of  a  will  as  evidence  of  the  testa- 
tor's mental  capacity,  on  a  collateral  issue.  For 
except  in  the  comparatively  small  number  of 
cases  where  the  probate  of  the  will  is  oppcMed, 
the  investigation  of  the  fact  is  necessarily  only 
formal.  Still  leas  do  we  see  why,  if  the  probata 
is  not  evidence  against  a  party  who  had  no  rifi^t 
to  be  heard,  he  should  hold  the  executor  bound 
by  it  when  he  himself  is  free. 

Ordinarily,  estoppels  by  jud^ent  are  mut- 
ual. The  fact  can  be  tried  in  the  superior 
court  as  well  as  in  tiie  probate  court  and  was 
actually  tried  in  this  voy  case.  Thus  the  chief 
reason  offered  for  tbe  effect  of  prize  sentences 
is  removed. 

One  or  two  cases  cited  by  the  defendant  may 
need  a  word  of  explanation.  It  has  been  held, 
in  a  suit  by  an  administrator,  that  letters  of  ad- 
ministration are  conclusive  proof  of  tbe  intes- 
tete's  death,unless  the  defendant  pleads  in  abate- 
ment.  Newman  v.  Jenkins,  10  Pick.  516. 

And  elsewhere  it  has  been  decided,  in  a  suit 
where  tbe  plaintiff's  title  was  derived  from  an 
administrator's  sale,  that  the  letters  are  prima 
facie  evidence  of  the  death.  Jeffers  v.  Rad- 
cUff,  10  N.  H.  342;  Tisdale  v.  Qmn.  Ins.  Co. 
26  Iowa,  170;  A  C.  28  Iowa,  12. 

But  in  these  cases  the  letters  are  not  intro- 
duced as  evidence  on  a  collateral  issue.  They 
are  not  put  in  to  prove  the  deatii,  but  the  deatn 
is  denied  in  order  to  invalidate  the  letters.  The 
fact  of  death  is  immaterial,  except  as  bearing 
on  the  jurisdiction  of  the  court  to  Imue  them. 
It  may  well  be  held  that  where  the  question 
comes  up  in  this  way,  such  a  decree  will  be  pre- 
sumed, prima  facie,  to  have  been  within  the 
jurisdiction  of  the  court  that  made  It,  so  far  as 
this  fact  is  concerned,  althouj^  it  has-been  I 
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otherwise  in  England.  Morru  v.  De  BermUe*, 
1  Russ.  801,  807.  See,  Tliompaon  v.  DonaldMm, 
8  Esp.  68. 

But  it  is  entirely  conrastent  with  the  New 
Hampshire  and  Iowa  decisions  to  hold  tha^  in 
collateral  {tnKeedlngs,  the  issue  of  letters  of 

administratioa  is  not  even  prima  faeia  evidence 
of  death.  Oimitf  v.  OarroU.  60  N.Y.  121 ;  Mutu- 
al Ben.  Ins.  Co.  v.  Tudale,  91  U.  8.  288  [bk. 
28.L.ed.  814].  See.  Blackltam'i  Vase,  1  Salk. 
290;  Ji^ench  v.  Weneh,  1  Dick.  868;  ^peneer  v. 
WiUiama.  L.  R.  2  P.  &  0.  280. 

These  cases  very  strongly  sustain  the  cooclu' 
flion  which  we  have  readied.  In  the  case  at 
bar.  the  plaintiff's  title  under  the  will  was  ad- 
mitted by  the  answer,  and  if  It  had  not  been, 
the  testator's  sanity  or  insanity  did  not  affect  it. 
because  it  did  not  affect  the  jurisdiction  of  the 
court. 

If  the  defendant  as  well  as  the  plaintiff  had 
been  a  party  totheprobatectf  tiie  will,  a  differ- 
ent question  would  arise.  BGt,Barr^.Ja^uon, 
1  Pbila.  582;  reversing  8.  C.  1  Younge  &  Coll. 
Ch.  585;  Doglioni  v.  Critpin,  L.  R.  1  H.  L.  301; 
811,  814;  Burlen  v.  Shannon,  99  Mass.  200, 208; 
M&rae  v.  Elmt,  181  Id.  161,  162. 

But  the  defendant  was  not  a  party  in  the 
sense  that  be  was  entitled  to  be  heard,  or  to 
take  an  appeal;  and  unless  he  had  that  right, 
he  was  not  concluded  by  the  adjudication  of 
facta,  as  has  been  shown.  It  is  suggested  that 
the  plaintiff's  petition  presenting  the  will  for 
prorate  was  competent  as  an  admission.  But 
we  do  not  think  tbat  any  question  except  the 
effect  of  the  adjudication  appears  by  the  ex- 
ceptions to  have  been  presented  to  the  court, 
or  to  have  been  ruled  upon  by  It,  even  if  the 
petition  would  have  been  adinissible  on  that 
nxiund,  which  we  do  not  intimate.  See,  Po^v. 
Ta^,  15  Pick.  368. 

The  bill  of  exceptions  does  not  show  that  the 
testimony  of  Fayerweather  was  improperly  re- 
jected. The  mere  fact  that  Dr.  Curtis  had  had 
a  talk  about  the  mortgage  does  not  show  tbat 
the  talk  was  of  such  a  nature  as  to  call  for  a 
denial  of  the  mortgagor's  capacity;  and  there- 
ftne  tiie  fiict  that  he  did  not  deny  it  would  not 
tend  to  contradict  or  impeach  his  testimony  at 
the  trial,  tbat  the  mortgagor  was  incompetent. 

JSkxe^tion*  overruled. 

James  N.  LARNED 
Albert  H.  WHEELER  et  at. 

\.  One  whose  luuDe  has  been  wrongfully 
enMedfrom  the  register  of  voters  of  a 
town  may  Butintain  an  action  against 
the  selectmen,  whether  he  appeared  of 
not  before  them  within  the  time  for 
registration,  to  request  that  his  name 
be  put  upon  the  list  or  be  continued 
thereon,  atameetiog  hdd  for  receiving 
evidence  of  the  quaJiflcation  of  voters; 
and  this  «lthone>h  there  were  highly 
penal  provisions  in  the  statute  in  rela- 
tion to  such  registration  of  voters. 

a.  A  declaration  which  alleges  that  an 
election  wa^  to  be  held  on  November  6, 
1888;  that  plaintiff's  name  had  been  and 
was  on  November  1,  1888,  on  the  re§:is- 
ter  of  voters:  that  he  had  a  ris^t  to  vote 
at  such  election;  that  on  Novmuber  8, 
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although  the  defendants  had  snffleient 
evidence  furnished  them  of  his  qualifica- 
tions they  wronsffttUy  reaaoved  Us 
nam*  from  the  list,  by  which  be  lost  the 
prlvlleM  of  voting,  sets  forth  a  good 
came  ofaottGn. 

(Worcester  Filed  Jaauaiy  5, 1881) 

ON  defendants'  exceptions.  Overruled. 
Action  against  the  selectmen  of  a  town 
for  erasing  the  name  of  plaintiff  from  the  reg- 
istration list  of  voters  and  thereby  depriving 
him  of  his  right  to  vote. 
The  case  is  stated  in  the  o[dnion. 
Meurt.  J.  H<^Uns  and  J.  H.  Coehnui. 
for  defendants. 

Meur$.  F.  P.  GonltUng  and  A.  J.  Bar- 
diolomew*  for  pltdntiff : 

Under  the  provisions  P.  8.  chaps.  6,  7,  in 
force  when  the  alleged  wrongful  acts  were 
committed,  all  duties  re^rdingther^istzatim 
of  voters  in  towns  were  imposed  upon  the  se- 
lectmen, persons  designated  to  discharge  them, 
not  as  a  board  or  a  body,  but  as  individnah. 
In  actions  of  tort,  the  plaintiff  may  sue  one  or 
all,  or  any  number  less  than  all  the  wrong  doers; 
and  the  defendants  cannot  be  heard  to  object 
that  others,  guilty  with  them,  have  not  bees 
joined  in  the  writ.  2  Hilliard.  Torts,  242,  i  9; 
Cooley,  Torts.  188;  WUhington  v.  BuieO.  7 
Pick.  106;  Buddingtony.  S/tearw,2a^tA.  4S»; 
MtlfordY.  Holbrook,  8  Allen,  SS. 

The  causes  of  demurrer  assigned  are  based 
upon  an  entire  misconception  of  the  statutes. 

The  authority  for  this  action  is  found  in  P. 
8.  chap. 7,  S  10,  providing  that  "Theselectmen 
shall  not  be  answerable  for  refusing  the  vote 
of  any  person  whose  name  is  on  the  lists  of 
voters,  unless  such  person  before  the  doee  of 
registration  of  voters  furnishes  them  with  sof- 
flcient  evidence  of  his  having  the  I^;al  qualifi- 
cations of  a  voter  at  such  meeting  and  reijueats 
them  to  insert  his  name  in  said  lists."  Thuwsa 
the  Statute  of  1822.  chap.  104.  §  4,  enacted  is 
R.  &  chap.  8,  g  9,  in  O.  S.  chapi  7.  §  10,  and 
[veserved  in  P.  S.  dted. 

Before  thto  statute,  as  this  court  held  in 
Blanchard  v.  learnt,  S  Met  801.  selectmen 
were  liable  in  all  cases,  where  the  plaintiff  al- 
leged and  proved  in  his  suit  that  he  had  a  legal 
right  to  vote,  and  requested  to  have  his  name 
put  upon  the  lists,  and  tendered  his  ballot,  if 
thev  declined  to  put  his  name  upon  such  lista 
ana  refused  his  ballot. 

The  Act  of  1822,  modified  thefa*  Habilltf  in 
civil  actions,  by  requiring  the  voter,  before  be 
could  resort  to  a  smt,  to  appearand  furnish  the 
selectmen  with  evidence  of  his  right  to  vote; 
but  as  this  court  held  in  the  case  cited,  and  io 
Lombard  v.  Oliver,  8  Alloi,  1,  reviewed  in  7 
Allen,  156.  BndinBurWfv.  Whiteona,4QT$.j, 
488,  this  statute  established  and  preserved  ■ 
right  of  action  agtunst  the  selectmen  for  any 
wrongful  acts  of  theirs  depriving  a  citizen  of 
the  privilege  of  voting,  in  all  cases  when  the 
voter  baa  ^>peared  uid  famished  that  evi- 
dence. 

This  court  also  held  in  the  cases  cited,  that 
it  was  not  necessary  to  allege  or  prove  that  the 
acts  of  the  s^ectmen  were  mllf  ul  or  malidous. 
So  that  these  statute  provisions  have  been  ju- 
dicially int^reted,  and^4he  law  well  setued 
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as  to  tbe  liability  of  the  selectmen  to  civil  ac- 
tion in  proper  cases. 

Now  as  to  the  duties  of  the  selectmen  regard- 
ing the  registration  of  voters:  P.  S.  chap.  B,  §§ 
18-^16,  d^e  them  spedflcally ,  and  %i  2^24 
of  that  chapter,  their  duty  to  insert  names  of 
known  voters,  and  to  erase  names  of  persons 
known  not  to  be  qualified  is  statM. 

Seettons  25,  27  define  the  Undts  of  the  time 
for  such  registration  previous  to  an  election. 
By  P.  S.  chap.  7,  §  9  no  person  could  vote  at 
an  election  whose  name  had  not  been  previous- 
ly registered.  And  these  are  all  the  provisions 
mat  relate  to  a  case  like  this. 

If  he  should  seek  redress  in  an  action,  he 
must  show  as  a  fact  that  he  had,  at  a  proper 
meeting  of  the  selectmen,  appeared  before  them ; 
not  to  request  his  name  to  be  pat  upon  the 
lists  bat  to  famish  them  with  sufflaent  evi- 
dence of  his  legal  qualifications,  as  the  statute 
{verequirite  to  nis  salt;  and  if  he  did  that,  he 
may  muntain  his  action  against  the  selectmen 
for  the  wrongful  erasure  of  his  name,  as  ex- 
pressly held  In  Harria  v.  Whiteomb^  4  Gray, 
436,  to  be  the  simide  and  sole  muse  of  action. 

Deren*,  J.,  delivered  the  opinion  of  the 

court: 

It  is  the  contention  of  the  defendants  that  no 
action  can  be  maintained  against  them  for  eras- 
ing the  plaintiff's  name  from  the  register  of 
voters,  he  having  appeared  before  them  at  a 
meeting  held  for  receiving  evidence  of  the 
qoaliftcatlonsof  Toters,and  famished  them  with 
Batisfactoiy  evidence  of  such  qualifications. 
The  law  makes  provision  for  a  reg&ter  of  voters, 
and  ^so  for  alpuabetical  lists.  The  latter  are 
osed  at  an  election,  and  contain  simply  the 
names  and  residences  of  voters;  while  the  for- 
mer embraces  a  larger  number  of  particulars. 
P.  S.  chap.  6.  g§  16,  18,  20. 

The  provision  that  "Selectmen  of  townsahall 
make  suod  keep  records  of  alt  persons  entitied 
lo  vote  therein  at  anr  election  for  town,  county, 
state  or  national  offlcers,  which  shall  be  known 
IS  a  register  of  voters,"  contemplates  a  perma- 
lent  record,  to  be  revised  from  time  to  time,  as 
:>efore  any  annual  election,  or  upon  ^davit 
;hat  persons  named  are  illWally  registered.  P. 
i.  chap.  6,  ^  IS,  Iff.  22. 

Aa  it  existe,  it  determines  the  rl^t  of  persons 
x>  vote,  as  from  it  the  alphabetical  lists  of  vot- 
m  are  made. 

While  the  selectmen  are  to  meet  the  Saturday 
)eforo  the  meeting  for  the  choice  of  town, 
county  or  state  offlcers,  to  receive  evidence  of 
he  qualifications  of  persons  claiming  a  right 
o  vote,  and  to  correct  the  lists  of  voters,  the 
irst  stc^  in  the  latter  duty  Is  to  correct  the  reg^ 
ttration,  which  ceases  at  10  o'clock  In  the  fore- 
toon  of  that  day.   %  28. 

As  no  person  can  be  added  to  the  lists  of  vot- 
irs  until  his  name  has  been  recorded  in  the 
egisler,  according  to  the  express  words  of  the 
tatute,  so  it  would  seem  clear  that  it  cannot  be 
hence  erased  until  it  has  been  strack  from  the 
^ter.   %  27. 

The  argument  is  not  sound,  that  there  must 
le  a  new  register  at  each  election,  and  that,  as 
t  is  so  prepared  for  each,  it  cannot  be  said  that 
iny  is  erased  therefrom  merely  because  it  is, 
lot  there  found  at  10  o'clock  on  the  Saturday 
orenoon  previous  to  an  election,  when  registra- 

VASS. 


Whbeleb.  789 

tion  ceases,  even  if  it  had  been  on  previous 
registers.  While  the  T^i;ister  issul^fectto  vari- 
oofl  modifications,  such  as  those  heretofore  al- 
luded to,  it  does  not  lose  its  substantial  identi- 
ty. The  provision  by  which  at  any  time,  ex- 
cept that  it  must  not  be  within  seven  days  of 
an  election,  a  legal  voter  may  apply  to  the  prop- 
er authorities  setting  forth  that  a  person  named 
is  Ule^lly  registered,  siifflciently  shows  that 
the  register  is  treated  as  always  existing.  The 
riebts  of  the  voter  in  approaching  the  polls  are 
indeed  dependent  upon  the  voting  list,  and  the 
words  "and  no  person  shall  vote  at  an  election 
whose  name  has  not  been  previously  placed  on 
such  list,"  refer  to  the  alphaoetical  list  lurni^ed 
to  the  offlcers  conducting  the  election.  P.  S. 
chap.  7,  %  9. 

But  the  Totine  list  depends  on  the  raEisln- 
tion  which  has  been  therefore  made.  When, 
therefore,  the  defendants  struck  the  plaintiff's 
name  from  the  re^^ster,  they  effectually  de- 
prived him  of  his  n^ht  to  vote  at  any  subse- 
quent election  until  it  was  restored  thereto.  It 
was  the  duty  of  those  conducting  the  election 
to  refuse  bis  vote.  The  erasure  of  bis  name 
was  the  injuiT  which  he  sustained,  and  if  this 
was  wrongful,  he  might  maintain  an  action 
therefor,  if  at  a  meeting  held  for  the  purpose 
of  registration  he  had  appeared  before  the  se- 
lectmen and  furnished  them  with  proper  and 
sufficient  evidence  of  bis  qualifications.  Lom- 
bard V.  Oliver,  8  Allen,  1;  S.  C.  7  Allen,  IW;  Oxr- 
rit  V.  WhiteotiA,  4  Gray,  4S». 

The  fact  that  if  he  bad  formally  tendered  his 
vote,  which  had  been  refused,  he  might  also  have 
maintained  an  action  for  such  refusal  by  reason 
of  having  furnished  to  the  selectmen  sufficient 
evidence  of  his  qualifications  as  a  voter  before 
the  close  of  registration,  and  requested  thathis 
name  be  jpat  upon  the  list,  should  not  deprive 
him  of  his  remedy  for  the  injury  done  him  by 
the  removal  of  his  name  from  the  register.  P. 
8.  chap.  7,  g  10;  mandtdrd  v.  StMmt,  S  Met. 
298,  801. 

Whether  he  appeared  before  the  selectmen 
before  the  close  of  registration  for  the  purpose 
of  having  his  name  put  on  the  register,  or  it 
being  there,  to  prevent  its  being  taken  off,  can- 
not be  important  The  removal  of  his  name 
was,  if  wrongful,  a  direct  Injury,  which  de- 
taived  him  oi  his  right  to  vote.  For  this  an 
action  may  be  maintained,  although  there  6ie 
also  hl^y  penal  provisions  In  the  statute,  in- 
tended to  provide  for  willful  violations  of  tiie 
rights  of  a  voter,  under  which  the  plaintiff 
does  not  seek  to  recover.  It  was  not  material 
whether  the  plaintiff  actually  tendered  his  bal- 
lot, as  it  could  not  have  been  received,  his 
name  not  being  upon  the  list;  nor  whether  tiie 
tax  collector  had  or  had  not  returned  the  plaint- 
iff's name  as  having  paid  his  tMC,  the  injnry 
done  the  plaintiff  not  being  an  omission  on 
neglect  of  the  defendants  to  rc^fister  his  name, 
but  an  erasure  by  them  of  the  name.  P.  S. 
chap.  6,  §  29. 

The  defendants  urge  that  the  declaration 
does  not  set  forth  a  cause  of  action,  because  it 
does  not  show  that  the  erasure  was  made  from 
the  register  prepared  for  the  election  of  Novem- 
ber 6, 1883.  The  declaration  was,  that  an  elec- 
tion was  to  be  held  on  November  6,  1883;  that 
the  plaintiff's  name  had  been,  and  was  on  No- 
vember 1,  on  the  register  of  voters:  that  he  had 
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a  ligbt  to  TOte  at  such  election;  that  on  Ko- 
vember  8,  although  the  d^endants  had  suffi- 
cient eridence  furnished  Qtem  ot  hia  qualifica- 
tions, they  wrongfully  remored  his  name  from 
the  list,  by  which  be  lost  the  pririlege  of  vot> 
ing.  This  sets  forth  a  good  cause  of  action, 
and  although  it  also  »d&,  that  the  defendants 
wrongfully  refused  to  receive  his  hallot,  on 
which  part  of  bis  declaration  he  was  not  enti- 
tled to  reiy,  as  the  ballot  had  not  heen  properly 
tendered,  this  could  not  affect  the  other  cause 
of  action,  which  was  well  set  forth. 
Exeqiftuma  overruled. 


Amos  W.  STETSON  et  ai. 

V. 

Henry  P.  MOULTON,  Adtm.,  et  at. 

1.  Sureties  on  au  administrator'abond. 

who  have  paid  to  hia  succesaor  on  a  Judg^ 
ment  againat  them  the  amount  of  the 
propertv  of  the  estate  which  came  to 
their  principal's  hands,  are  entitled  to  be 
■abrogated  to  the  rif hta  of  their  prin* 
eipalfWho  has  become  insolvent,  and  of 
the  heirs  who  have  been  paid  in  full  by 
their  nrincipalf  in  mone^  In  the  hands 
of  sncli  soecessor,  no  decree  of  diatribn- 
tion  having  been  made,  and  to  receive 
the  amount  of  such  moneys  due  to  their 
prlaeipal  and  such  heirs.  After  payment 
of  the  debts  of  the  estate,  a  bill  meqnity 
may  be  maintained  for  that  purpose. 
3.  The  riglits  of  such  sureties  in  such 
moneys  are  paramount  to  the  rights  of 

Srineipal  and  his  asaimee,  and  of  the 
eirs  who  rec^ved  their  full  share  of  the 
estate;  and  the  Atbsequeat  admlais- 
trator  holds  such  moneys  in  the  nature 
of  a  trustee  for  them. 

(Boaex— FUed  Jaousry  Ui  1886.) 

F equity.   Demurrer  to  hill.  Omruled. 
The  substance  of  the  bill  demurred  to  la  set 
out  in  the  opinion. 
Mr.  C.  SewaU.  for  defendants. 
Mewrt.  Solomon  Lineoln  and  Ooo.  B. 
Ives*  for  complainants: 

The  impendmg  injustice  and  need  of  relief 
are  obvious,  and  this  relief  must  be  sought  in 
equity.  BtHrinton  t.  Trofiiter,  100  Mass.  478; 
Lord  T.  Harte,  118  Mass.  £71. 

The  case  of  Kinney  v.  Enti^n,  18  Pick.  282, 
recognizes  the  justice  of  permitting  such  suits 
to  be  maintained  as  will  protect  sureties  upon 
an  administrator's  bond  from  bearing  burdens 
properly  to  be  borne  by  others.  Complainants 
may  recover  that  portion  of  the  intestate's  estate 
which  would  fall  to  M.  Ella  Skerry  or  her  as- 
signee. Oommonwealth  v.  Oould,  118  Mass. 
807;  Glottup  v.  Harriton,  8  Ves.  &B.  184; 
Brandon  v.  Brandon,  8  DeGex  &  J.  524. 

Gardner.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  to  which  a  demurrer 
has  been  filed.  The  first  cause  of  demurrer  aa- 
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signed  to  the  bill  is,  that  It  does  not  state  such 
a  case  as  entitles  the  plaiotiflB  to  the  relief 
prayed  for,  and  that  it  does  not  appear  that  the 

Elainti£Fs  have  not  a  remedy  for  the  matters  al- 
!ged  by  the  usual  and  ordmary  course  of  law. 
The  substance  of  the  bill  is  as  follows:  M.  K 
Skerzy  was  appointed  administratrix  of  the  es- 
tate of  Elizabeth  F.  Hodgdon,  her  mother;  and 
while  holding  this  trust,  she  distributed  amraig 
the  heirs,  without  decree  of  the  probate  court, 
a  considerable  portion  of  the  estate,  and  with 
unimportant  exceptions  converted  the  rtmain- 
der  thereof  to  her  own  use. 

She  was  removed  from  her  office  of  admin- 
istratrix, and  the  plaintiff  Thomdike,  who  with 
the  plaintiff  Stetson  was  a  surety  on  the  bond 
given  by  Skerry,  was  appointed  her  snccesBor, 
and  gave  bond  with  the  plaintiff  s(  ai.,  assare- 
ties.  With  the  exception  of  certain  promiasny 
notes  which  she  dehvered  to  her  successor,  no 
property  of  the  intestate  was  delivered  to  him 
by  Skerry,  or  was  received  by  him. 

Five  days  after  his  appointment,  Skenr  was 
adjudged  insolvent,  and  the  defendant  t»ewall 
was  ai^inted  assignee  of  her  estate.  Thom- 
dike rraigncNl  his  trust  as  administrator,  and 
the  defenduit  Moulton  wss  appointed  in  hu 
^ace,  and  brought  suit  in  October  1882,  against 
Thomdike  and  the  sureties  on  hia  bond.  In 
Novemlier  1883,  final  judgment  was  rendered 
against  the  plaintiffs  for  the  full  amount  of  the 
property  of  the  Intestate  which  came  into  the 
handaof  Skeny,  less  the  promissory  notes  by 
her  deUvered  to  Thorndik^  and  the  amount  oc 
certain  small  accotmts  paid  1^  her.  Choate  r. 
Thomdike,  188  Maes.  871. 

No  allowance  was  made  in  said  judgment 
for  the  amount  of  property  of  the  intestate,  dis- 
tributed to  the  heirs  by  Skerry  as  administra- 
trix, norforberowninterest  in*  the  estate  wliidi 
she  had  converted  to  her  own  uae.  TiwDresent 
plaintiffs  have  paid  this  judgment  in  toll  to 
the  defendant  Houlton,  as  administrator.  The 
estate  is  not  fully  settled,  and  the  interests  of 
the  heiis  can  be  accurately  determined  upon  the 
settlement  of  accounts.  The  plaintiffs  claim 
tiiat  if  the  e^te  is  distributed  in  the  probate 
court  according  to  tlie  <HdinaiT  rules  of  distri- 
bution, Uie  heirs  of  the  estate  wno  have  received 
advances,  and  Skerry  or  ber  assignee,  wiH  be 
twice  paid  to  the  extent  of  the  payments  al- 
ready made,  and  the  interest  of  Skerry  retained 
by  her. 

The  money  which  was  paid  over  to  Moulton 
upon  said  judgment  he,  as  administrator  of  tbe 
estate,  holos  as  general  assets  thereof,  subject 
to  ttw  deoee  of  distribution  to  be  made  bv  tbe 

S rebate  court.  It  is  evident  that,  if  the  idsint- 
fs  are  entitled  to  any  relief,  it  is  not  to  be 
sought  In  that  court.  It  was  conceded  at  tbe 
argument  that  it  sufficiently  appeared  by  the 
bin  that  no  order  of  distribution  nor  of  paiti&l 
distribution  tiad  ever  been  made.  The  lieirs  re- 
ceived the  property  distributed  to  them  1^ 
Skeny,  have  retained  the  same,  and  nothing 
appears  in  the-allegatlons  to  show  that  thedifr 
tributees  interested  have  not  acquiesced  in  tbe 
same  and  adopted  such  acts  as  advances  or  pay- 
ments. This  property  is  not  needed  for  soy 
other  purpose,  as  the  bUl  alleges  that  all  the  ac- 
Qounts  against  the  estate  as  yet  unpaid,  pay- 
ment of  which  can  be  enforced,  amount  to  a 
much  smaller  sum  thaa-that  odd  hi  bf  the 
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plaintiffs  upon  the  judgment  of  all  the  abore 
named  acoountH.  After  these  are  paid,  tiie 
plaintUbaak  to  be  subrogated  to  the  xigbtB  of 
the  di8tiibutees,totheextent  that  the  latter  have 
received  advances  and  payments,  claiming  tbat 
this  money,  to  the  extent  named,  has  been  paid 
in  for  the  benefit  of  the  heirs,  and  if  distributed 
to  them  they  will  receive  double  the  portion 
which  they  would  otherwise  have  received  from 
the  estate.  If  titese  plaintiffs,  by  a  Judgment 
recover^  against  them  in  an  action  at  law, 
have  been  compelled,  by  breach  thereof,  to  pay 
to  the  admioistrator  of  tUsertate  an  amount  of 
money  which  will  double  its  assets,  and  thus 
enable  the  hdrs  to  receive  twice  as  much  as  was 
tbdr  original  share  from  the  estate,  it  is  need- 
less to  say  that  jostiee  requires  that  they  should 
find  relief. 

In  the  case  of  Kinnt^  v.  Snti^,  18  PltA. 
233-336,  Chief  Jvttiee  Shaw  says:  "The  holdr 
ing  the  fact  of  a  debtor  taking  administration 
upon  the  estate  of  bis  creditor  to  be  a  payment, 
may  be  deemed  a  legal  fiction,  adopted  for 
purpMses  of  justice  ana  convenience,  as  well  as 
from  considerations  of  policy,  and  calculated 
generally  to  promote  justice;  but  such  a  legal 
fiction  will  never  he  allowed  to  go  so  far  as  to 
work  wrong  and  injustice." 

It  has  been  held  by  this  court'  in  an  action 
against  a  surety  upon  the  offldal  bond  of  a  re- 
ceiver of  an  insolvent  insurance  company,  ttiat 
the  fact  that  the  receiver  rendered  as  sucn,  val- 
tiable  services  for  which  he  became  and  was 
entitled  to  compensation,  the  amount  of  which 
had  not  been  determined,  is  not  competent'evi- 
dence  to  reduce  the  amount  of  the  Surry's  lia- 
bility; but  if  aftytbing  should  hereafter  be  or- 
dered to  be  paid  to  the  receiver  way  of  com- 
peiMadon  or  otherwise,  his  sureties  could  apply 
to  the  court  sitting  In  equity  to  have  the  amount 
applied  to  their  indemnity.  Commonwealth  v. 
Gould,  lis  Mass.  800,  and  cases  cited. 

Although  Thomdike  as  administrator  of  this 
eMate  donng  the  thirty-three  days  in  which  he 
hdd  the  trust  failed  to  return  any  Inventory 
or  render  any  account,  and  no  assets  came  into 
bis  bands  except  certain  promiB8(»7  notes,  and 
these  he  delivered  to  his  successor,  bv  what 
may  be  termed  a  legal  fiction,  he  and  his  sure- 
ties became  liable  on  their  bond  for  all  the  prop- 
erty shown  to  have  come  into  the  possession  of 
Sk«ny  as  administratrix,  and  disposed  of  by 
her.  The  money  was  paid  upon  the  judgment 
by  the  plaintiff  to  repiur  the  wrongs  done  by 
Slceny;  and  if  her  estate  is  to  Iw  benefited  by 
the  repayment  to  it  of  money  which  she  has 
converted  to  her  own  use,  It  would  seem  to  work 
wrong  and  injustice.  We  think  tbat  the  bill 
alkies  sufficient  to  show  tlutt  the  plaintiffs  are 
entiUed  to  the  relief  sought  farthereln.  Inthe 
suit  upon  the  bond,  it  Isdear  that  the  defend- 
ants therdn  could  not  file,  as  a  set-off  to  said 
claim,  the  advances  and  payments  made  by 
Skerry  to  the  heirs,  and  ttie  amount  received 
by  her  to  the  extent  of  her  interest.  The  con- 
dition and  settlement  of  the  estate  could  not  be 
investigated  and  determined  in  that  suit.  Choate 
V.  Arnngton,  lift  Mass.  663,  567. 

Skerry's  assignee  was  not  a  party  thereto,  and 
the  question  oTher  Interest  could  not  there  be 
settled.  The  same  objections  would  exist  to 
uiy  snit  brought  at  common  law  to  recover 
bai^  said  sum.  The  d^endants  have  soggest- 
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ed  no  adequate  remedy  at  law,  which  is  open 
to  these  plaintiffs.  We  think  the  allegations  of 
the  bill  Bufflctently  ^ow  that  the  fdaintitbhave 
not  a  complete  remedy,  by  the  usual  and  ordl- 
naiT  course  of  law,  for  the  relief  sought  by 
their  bill.  It-is  alleged  in  the  bill,  tbat  two 
bonds  were  given  by  Mrs.  Skerry  with  differ- 
ent sureties:  and  the  defendants  demur,  in  that 
the  bill  does  not  allege  any  breach  of  the  sec- 
ond bond  signed  by  the  plaintiffs,  for  which 
they  would  De  finally  liable,  and  that  there  is 
no  allegation  tbat  said  bond  was  ever  put  in 
suit,  a  any  contribution  ought  to  be  made 
between  the  sureties  upon  the  several  bonds, 
and  the  adjustments  thereof,  it  must  be  sought 
in  a  bill  in  equity  brought  for  that  purpose. 
Buttheblll  makes  no  allegations  in  reference 
thereto.  It  is  evident  that  the  reference  to  these 
bonds  was  made  only  for  the  purpose  of  giving 
a  history  of  the  proceedings  relanng  to  this  es- 
tate in  the  probate  court.  It  was  immaterial 
wliether  said  bonds  were  put  in  suit  and 
whether  there  was  any  breach  of  either,  so  as 
to  render  the  plaintiffs  liable  therefor.  The 
fact  that  Thomdike  undertook  to  administer 
the  estate,  when  he  had  previously  been  surety 
upon  a  bond,  does  not  in  any  degree  lessen  his 
liability  nor  increase  it. 

The  Dill  does  not  seek  to  avoid  the  rendering 
of  any  account  by  Thomdike  or  Skerry,  to  the 
probate  court,  nor  seek  to  indemnify  the  plalnt- 
Ufs  for  Thomdike's  failure  and  negligence  to 
comply  with  the  conditions  of  his  bond,  namely : 
to  return  an  inventory  and  render  an  account. 
This  is  not  tlie  object  of  the  Ull.  It  says  in 
substance  that  the  plaintiffs  admit  that  there 
was  a  breach  of  their  bond,  that  they  are  will- 
ing and  ready  that  the  amount  recovered  by 
judgment  against  them  should  be  applied  to 
remedy  all  the  faults  and  wrongs  for  which 
they  are  liable;  that  the  debts  provable  against 
the  estate  shoiUd  be  paid  out  of  this  sum,  and 
contend  that,  after  doing  this,  whatever  re- 
mains should  be  repaid  to  them. 

The  bill  does  not  seek  to  onst  the  probate 
court  of  its  proper  jurisdiction.   It  does  seek  to 

Srevent  a  distribution  of  the  entire  amount  paid 
y  the  plaintiffs  to  Moulton.  The  defendants 
demur  to  the  allegation  in  the  bill  that  the  plaint- 
iffs ought  to  receive  back  from  Moulton  "One 
fourth  mterest  belonging  te  the  Insolvent  estate 
of  said  Skerry,  in  that  it  does  not  allege  that  the 
complainants  have  any  equitable  claim  thereon, 
differing  from  the  other  creditors  of  said  Sker- 
iVs  estate,  and  tbat  the  bill  seeks  to  take  from 
toe  estate  of  said  Skeny ,  belonging  to  her  cred- 
itors, property  assigned  under  the  insolvent 
laws,  more  than  four  years  before  the  plaint- 
tiffs  became  creditors  of  said  Skerry."  Theal- 
l^tion  in  the  bill  demurred  to  is  as  follows: 
"And  said  compl^nants  ought  to  receive  back 
from  said  Moulton  th^  amount  of  said  Skerry's 
proportion,  to  wit:  one  fourth  of  the  balance 
remaining  after  the  payment  of  all  claims  and 
demands  against  said  intestate's  estate.  But  said 
Sewall  claims  that  said  Skerry's  proportion  of 
said  balance  should  be  paid  to  him  as  assignee 
as  aforesaid."  The  bill  does  not  proceed  upon 
the  ground  that  the  plaintilte  are  the  creditors 
of  Skerry.  If  this  were  theall^ation  or  fact, 
th^  would  be  relegated  to  their  place  with  the 
other  creditors  of  skerry's  insolvent  estate. 
The  pUdntUTs  claim  b,  as  stated  hi  their  bill. 
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thirt  fills  balance  now  remains  In  tlie  hands  of 
Moiilton  as  admbdstrator,  no  decree  of  distri- 
bution having  been  made.  Tbey  contend  tbat 
the  assignee  of  Skerry's  estate  has  no  right  to 
it;  that  in  equity  and  good  conscience,  it  does 
not  belong  to  the  int^tate's  estate  and  that  it 
cannot  be  classed  among  its  general  assets;  that 
DO  portion  of  it  equitab^  bdongs  to  Skeny  or 
to  her  assignee  in  insolvency;  and  that,  there- 
ftae,  her  cfeditors  have  no  mterest  In  it.  This 
money  was  paid  upon  a  iudgment  recovered  by 
Moulton,  in  which  the  dalm  now  made  by  the 
plainti£f8  could  not  be  oftset.  It  was^dover 
to  the  administrator,  and  he  has  received  the 
same  in  the  nature  of  a  trust  to  distribute  it  so 
that  the  heirs  shall  tiave  their  full  portion  of 
the  estate  to  which  they  are  entitled,  and  to  pay 
back  the  balance  over  and  above  siu^  require- 
ment to  the  person  or  persons  to  whom  it  equi- 
tably belongs.  If  this  balance  does  not  eqiii- 
tably  belong  to  the  estate  of  Hodgdon,  then  the 
assignee  of  Skerry  has  no  claim  to  it,  and  her 
cremtors  no  interest  in  it. 

We  think  that  the  plaintiffs  do  not  stand  In 
the  relation  of  creditors  to  this  balance  with  the 
other  creditors  of  Skerry.  The  plaintiffs'  in- 
terest is  paramount  to  tnelrB;  and  as  the  money 
was  i»id  over  to  Houlton,  the  plaintiffs  had  sudi 
an  equitable  interest  therein  that  he  received  it 
subject  to  such  interest,  and  holds  it  in  the  na- 
ture of  a  trustee  for  them.  The  accounts  of  the 
administrator  of  this  estate  cannot  be  settled  and 
determined  by  this  bill.  This  is  within  the 
exdusive  jurisdiction  of  the  probate  court. 

The  bill  does  not  ask  tiiat  this  power  be  In- 
terfered with.   These  conslderauons  dispose 

all  the  causes  of  demurrer  which  were  insist- 
ed 00  at  the  argument. 

Demurrer  ovemded. 


Qitj  of  FALL  BIVER 

John  C.  RILEY  et  al. 

1.  A  vtirety  on  a  constable's  bond  who  is 
not  a  party  to  a  suit  thereon  against  his 
principal,  nor  a  privy  tliereto,ca>iiiiot  re- 
view or  reverse  the  Jndcment  therein ; 
he  may  ImnesMh  It  in  a  suit  against 
himself  an<r  without  reverslnir  it,  show 
tbat  it  was  invalid  for  want  of  jurisdic- 
tion over  the  defendant. 

3.  Where  the  otficer'sretara  does  not  show 
such  Berrloe  on  the  defendant  as  would 
0Te  the  court  jurisdiction,  the  foA^ 
mtoA  ia  InTslid. 

8.  When  the  record  fails  to  show  an  ap- 
pearance by  defendant*  this  cannot 
be  controUed  by  any  evidence  from  the 
cterk,  of  the  dookat  wtrias. 

(Bristol  Piled  Januarr  9,  18BB.) 

N  plaintiff's  exceptions.  Overruled. 
Contract  for  benefit  of  H.  B.  Slocum,  for 
breach  of  a  constable's  iMmd. 
Mr.  4,  M.  Weed,  for  pUlntm: 
The  derk  of  the  second  district  court  was 
only  required  to  keep  a  record  of  all  the  i»o- 
ceedings  in  the  case  in  a  book  separate  from 
the  words  of  criminal  cases  and  was  not  re- 
quired by  statute  to  extend  his  record.  P.  S. 
chap.  IM,  g  9. 


0 


Even  the  court  cannot  direct  that  any  part  of 

the  proceedings  shall  be  extMtded,  as  in  caset^ 
supreme  and  superior  court.  P.  8.  chap.  109, 
§  1»;  MeOrath  v.  8eam-aw,  2  Allen,  448. 

Minutes  of  proceedings  were  admitted  abo. 
GenPral  Bridge  Corp.  v.  ZowOt,  15  Gray.  10«. 

The  minutes  of  the  clerk  were  the  ftul  rectod 
of  all  facts  not  more  fully  recorded  and  were 
for  that  reason  admissible.  Waten  v.  CHOteri, 
a  Cusb.  81;  Park  v.  I>arUng,A  Cush.  187; 
Knapp  V.  Lambert,  8  Gray,  877. 

It  IS  a  liability  between  plaintiff  and  princi- 
pal that  determines  the  liabitity  of  sureties;  and 
a  judgment  good  between  them  is  all  tbat  the 
law  requires. 

This  judc^ent  became  good,  even  if  defect- 
ive, after  a  year  in  which  to  bring  a  review, 
which  was  the  appropriate  remedy,  u  tboewas 
any  cause  for  review.  Hendrtek  t.  WhUk- 
more,  105  Mass.  38-^. 

Mr.  H.  K.  Braley.  for  defendants. 

Devena*  </.,  delivered  the  opinion  of  the 

court: 

When  this  case  was  last  before  us,  it  was  not 
in  controversy  that  the  judgment  obtained 
ag^nst  lUley  by  Slocum,  for  ne^igenoe  in  suf- 
fering an  escape  of  one  Maynan^  who  bad 
been  arrested  at  the  suit  of  Slocum,  was  a  va&d 
ludgment.  The  inquiry  was  whether,  bef(m 
bringing  an  action  upon  the  bond  of  Riley  sb 
constabte,  an  execution  against  liim  having  beea 
returned  unsatisfied,  a  demand  should  have 
been  made  upcm  bim;  and  whether,  if  so,  then 
were  circumstances  which  would  excuse  such 
a  demand.  FaU  Siter  v.  lUleif,  188  Mass.  888. 

At  the  subsequent  trial,  the  defendants,  who 
are  the  sureties  on  the  bond,  having  beoa  al- 
lowed to  file  an  additional  answer,  sought  to 
impeach  the  judgment  against  Riley,  by  [ffoof 
that  by  reason  of  a  want  of  lejnl  service  of  the 
writ  he  had  no  legal  notice  ot  the  action,  and 
Uie  court  rmdering  judgment  had  thus  no  jo- 
risdictlon  of  the  case.  How  far  sureties  are 
bound  by  a  judnnent  against  their  prindpal 
has  been  much  discussea.  In  the  absence  of 
any  proof  of  fraud  or  collusion  In  obtaining  the 
judgment,  there  would  be  much  reaaon  hi 
maintaining  thata  judgment  regularly  rendered 
against  a  principal  would  be  conclusive  evi- 
dence against  the  surety,  even  if  their  ob- 
ligation would  be  incidentally  affected  therein, 
Traey  v.  Ooodttin,  5  Allen,  408;  Wood  v.  Mann, 
135  Mass.  819;  but  we  have  no  oceaston  now 
to  consider  this. 

It  is  a  different  inquiry  whether  sureties  rosy 
attack  c<^lateiBUy,  a  judgment  rendered  a^iost 
then:  principal,  oj  a  plea  and  utNm  protd  tiiat 
the  court  rmderlng  it  had  no  juiudlcOon  of  tbe 
case.  The  party  to  such  a  judgment  certainly 
can  avoid  it  only  by  review  or  by  a  writ  of  er- 
ror.  Hendrick  v.  miittemon,  106  Haas.  98. 

The  surety  on  a  bond,  who  may  by  his  con- 
tract be  re^ponsiUe  for  the  amount  of  such  a 
judgment,  is  not  a  party  to  tbe  original  suft 
nor  privy  thereto  and  cannot,  by  the  rules  of 
law,  review  or  reverse  it.  He  may,  tberefue^ 
impeach  It  in  a  sitft  against  himsell  and.  with- 
out reversing  it,  show  that  it  was  inndid  for 
want  of  juriMicUon  over  the  defendant  Dotm 
V.  FuUer,  9  Met.  185  ;  LaJUn  v.  FiM^  «  Met 
987;  V<m  V.  Marian,  4  Cosh.  S7-81;  BHwtpmm 
T.  Maidm,  109  Mass.  818. 
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The  officer's  return  does  not,  in  the  case  at 
bar,  show  a  valid  service  on  Riley,  mich  as 
would  give  jurisdiction  to  the  court.  It  is 
only  when  the  summons  cannot  be  served  pw- 
scKully  on  the  defendant,  and  when  he  has  do 
last  and  usual  place  of  abode  known  to  the  of- 
ficer that  service  may  be  made  upon  the  tenant 
or  agent  or  attorney  of  the  defendant.  The  re- 
turn not  onlv  fails  to  disclose  that  he  had  no 
such  place  of  abode,  but  it  is  to  be  inferred  there- 
from that  he  bad,  although  he  was  not  then 
found  therein.    Pub.  Stats,  chw.  161,  ^  81. 

This  does  not  appear  to  be  sumcient  in  order 
to  authorize  service  on  an  agent  or  attorney. 
But,  even  if  it  were,  and  if  it  could  be  held  that 
the  return  was  sufficient  in  form,  the  finding  of 
the  jury,  that  the  person  upon  whom  the  only 
service  was  made  which  is  relied  upon,  was  not 
the  agent  or  attorney  of  the  defendant  Riley, 
shows  that  there  was  no  legal  service  of  the 
writ,  and  thus  that  the  court  rendering  judg- 
mmt  had  no  jurisdiction  of  the  case. 

The  plaintiff  farther  seeks  to  show  the  ju- 
risdiction of  the  court  by  proof  of  the  appear- 
ance of  ^ey,  according  to  a  docket  entry  of 
the  clerk;  but  the  extended  record  of  the  dis- 
trict court  fails  to  show  such  an  appearance  or 
that  of  an  attorney  on  his  behalf,  and  asserts 
that  he  did  not  appear.  This  covAd  not  be  con- 
troUed  by  any  evidence  from  the  clerk  of  the 
docket  entries.  Hbget  v.  ymtiumsh,  l  AUen, 
HI;  MeQralh  v.  aeanrate,  2  Alien,  448. 


COMMONWEALTH  of  MMsachaaetts 

.  «- 

Andrew  F.  HANI;ET. 

1.  AeoiiTietlonorMqidttal  of  oneoffense 
is  no  bar  to  an  indictment  for  another 
and  distinct  offense.  Rnle  a.ppUed  to 
the  offenses  of  keeping  a  Uqnor  nni- 
a&nee.  and  of  doing  certain  a.cts  which 
constitute  an  offense  but  do  not  necee* 
mmxVLY  Involve  the  ke^lny  of  a  liquor 
nniaanoe. 

9.  Ifo  infbrenee  for  or  against  defendant 
should  be  drawn  from  his  fkOore  to 
testier  in  bis  own  behalf. 

(Suffolk — Filed  January  7.  IflBSJ 

ON  defendant's  exceptions.  Overrultd. 
Complaint  for  violation  of  liquor  laws. 
Mr.  John  I*.  Eldrldffe*  for  defendant: 
With  reference  to  the  transaction  of  January 
18  the  iraue  was  the  same  in  both  cases  and 
the  judgment  as  to  that  evidence  conclusive. 
DuUon  V.  Woodman,  9  Cosh.  231;  Common- 
wtaUk  V.  HatdUne,  106  Mass.  47S;  Oomime»- 
watth  V.  Do^,  183  Mass.  344. 

Mr.  HarrejrN.fiUiepard,  A9>t.AUy-0m., 
for  Commonwealth: 

The  offense  of  keeping  intoxicating  liquors, 
with  intent  unlawfully  to  sell,  is  a  distinct  and 
different  offense  from  that  of  keeping  and  maln- 
tafnii^  a  certain  tenement  as  a  nuisance.  The 
gist  of  one  offense  is  the  keeping  and  using  a 
tmemrat  tar  an  Ul^al  purpose,  which  nukes 
it  a  ntdsance;  of  the  other,  doing  certain  acts 
which  cmutitote  an  offense,  but  which  do  not 


necessarily  involve  the  keeping  of  any  tene- 
ment or  building.  P.  S.  chap.  101,  §g  6.7;  P. 
8.  chap.  100,  §g  1, 18;  OommonumWi  t.  Fanr 
tain,  127  Mass.  403. 

No  inference  for  or  against  the  defendant 
should  be  drawn  from  his  fiilnxe  to  tesdhr  in 
his  own  behalf  was  in  accordance  with  P.  8. 
chap.  160.  ^  18,  cl.  8,  Gomm&ntoeaith  v.  Seott, 
138  Mass.  280. 

C.Allen,*/'.,  delivered  the  opinion  of  the 
court: 

The  first  point  taken  by  the  defendant  is  set- 
tled 1^  the  decirion  in  (Ammonwealth  v.  Ibn- 
tmn,  127  Mass.  4^39,  and  the  second  hy  that  in 
Qmmonumm  v,  Seott,  128  Mass.  389. 

Sjceqiliont  oterrtUed. 


Amariah  A.  TAFT  t 
OaroUne  M.  FISKE,  Exrx. 

1.  The  fact  tha>t  d^iandaat  amended  his 

pleadings  during  the  trial,  by  setting  up 
an  additional  or  more  specinc  defense,  is 
not  a  proper  aabject  o^  comment  by 
the  plaintuTs  eonnael,  to  the  Jury,  and 
should  not  Influence  their  Terdict. 
3.  Plaintiff's  eooneel  should  not  be  per- 
mitted, in  dosing,  to  mrga^  to  the 
Jury  that  a  defense,  set  up  by  defendant 
by  an  amended  answer  by  permiagion  of 
the  court  daring  the  trial,  was  a  "put 
up"  defense  because  not  set  up  in  the 
original  answer;  that  its  filing  during  the 
triaJ  should  be  taken  into  account;  and 
that  the  fact  that  it  was  not  set  up  until 
the  trial  was  partly  through,  was  to  be 
considered. 


0 


(Woroeeter  Filed  October  »,  188S.) 

N  defendant's  exceptions.  Suttained, 
Action  of  tort  to  recover  of  the  estate  of 
Eben  H.  Fiske,  deceased,  late  sheriff  of  Middle- 
sex, damages  for  neglect  of  his  deputy  William 
Natt,  in  not  making  a  substantiaJ  attachment 
upon  a  writ  brou^t  by  the  present  plaintiff 
against  one  Claudius  B.  Travis,  and  returned 
to  this  court  in  Worcester  and  numbered  818, 
which  had  been  placed  in  said  Nutt's  hands  for 
service, vrith  written  instructions  indorsed  there- 
on to  attach  property  or  take  a  good  bond. 

At  the  close  of  the  plaintiiTs  anfume&t,  the 
defendant  asked  the  court  to  rule '  "That  the  fact 
tliat  the  defendant  amended  the  pleadings  dur- 
ing the  trial  and  set  up  an  addinonal  or  more 
specific  defense,  is  not  open  to  commeht  by 
counsel  in  addressing  the  jury;  and  the  fact  of 
snch  amradment  should  not  Influence  or  affect 
their  judgment  upon  the  facts  tn  the  case." 

The  court  declined  to  give  this  instruction, 
or  to  give  any  intfruction  upon  the  subject, 
and  the  defendant  excepted. 

Me$tr$.  E.  F.  Dewing  and  W.  A.  Olla* 
for  defendant: 

The  creditor,  to  maintain  an  action  against 
the  slwrifl,  must  show  that  the  deputy  was  neg- 
ligent; that  be  sustained  loss  reason  thereat: 
that  Ik  did  not  conMbute  to  the  miscarriage  of 
the  inocess  himself,  but  did  all  that^wniU  ha 
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requisite,  preparatory  to  a  levy  on  the  property, 
within  thirty  days  after  judnuent  Biake  v. 
Kimbatt,  106  Haas.  118. 

Plaintiff  insists  that  be  can  sue  the  officer  for 
not  attaching  In  s  given  case  under  the  original 
writ,  and  at  the  same  time  sue  out  a  special  pre- 
cept, and  under  it  by  the  same  officer  attach  the 
same  property,  in  all  respects  unchanged,  and 
pursue  either  or  both  remedies  at  his  own  pleas- 
ure, punishing  the  officer,  if.  need  be,  after  he 
has  earned  tus  release  and  pudon  by  extraordi- 
nary tact,  energy,  labor  and  risk. 

It  is  submitted  that  such  a  construction  as  fliis 
would  be  in  violation  of  the  policy  of  the  law  that 
has  obtained  towards  officers.  Howard  v.  Sti»^, 
12  Pick.  202;  Zawrtnee  v.  Siee,  12  Met.  527. 

It  also  appears  that  the  plaintiff  objected  to 
the  introduction  of  the  eviqence  under  the  orig- 
inal answer,  and  thereby  raised  such  a  ques^m 
as  would  require  the  defendant  to  take  the  risk 
■of  the  admissibility  of  his  evidence,  even  if  ad- 
mitted by  the  court,  or  to  amend;  and  the  de- 
fendant having  chosen  the  latter  course,  his  ac- 
tion was  not  open  to  comment  as  matter  of  fact 
by  the  plaintiff's  counsel  in  addressing  the  jury. 
P.  S.  chap.  167.  S  76;  Walcottv.  Kimball.  13 
Allen,  m-jPhHUjM  v.  Smith,  110  Mass.  61. 

Jfewn.  Kent  «  Dawey,  for  plaintiff: 

The  defendant  had  no  right  to  a  ruling  upon 
a  basis  of  facts,  unless  he  put  in  or  offered  evi- 
dence tending  to  show  that  those  facts  existed. 
Drake  v.  Curtis,  1  Cush.  895;  Steam*  v.  Jan<^, 
12  Allen,  682;  Coker  v.  Rape*.  126  Mass.  577; 
Salomon  v.  Hathavsay,  126  Mius.  482. 

There  is  nothing  In  the  exceptions  to  show 
that  the  introduction  and  use  of  the  personal 
mortgage  was  objectionable.   P.  S.  169,  g  22. 

Ko  attempt  was  made  to  use  the  answer  or 
any  branch  of  it  as  evidence.    P.  S.  167,  g  75. 

Judge  Lord  says  in  liis  charge  in  Brooks  v. 
Wright,  afterwards  reported  in  18  Allen,  75, 
"While  you  should  take  as  true  and  reason  from 
any  facta  stated  in  the  aasWer.  it  is  dangerous 
for  a  jury  todraw  inferences  from  laeeX  poraae- 
ology  in  the  formal  statement  of  a  defense." 

The  prayer  did  not  correctly  state  the  rule 
of  law  unaer  the  statute,  and  it  was  only  the 
contents  of  the  answer  and  not  the  fact  of  its 
filing  that  was  not  subject  to  comment.  P.  S. 
167,  §  75. 

DevMu,  J.,  delivered  the  opinion  of  the 
court: 

The  case  at  bar  is  an  action  against  the  exec- 
utrix of  the  late  sheriff  of  Middlesex  for' the 
neglect  and  default  of  one  of  his  deputies.  The 
dedaration  alleges  that  a  writ  was  placed  in 
the  hands  of  the  deputy  for  service,  which  was 
in  &vor  of  the  plaintiff  and  against  one  Travis, 
on  which  he  was  directed  to  attach  prcmerty  or 
take  a  sufficient  bond;  that  Travis  had  in  Us 
ptMsession  enough  personal  property  subject  to 
attachment  to  have  secured  the  mbn  of  the 
plaintiff;  and  that,  by  the  neglect  of  the  <^9cer 
tu  make  a  subetantlal  attachment,  Uie  plaintiff 
loBt  his  debt. 

Ai  we  are  of  opinion  that  the  exception  which 
relates  to  the  conduct  of  the  case  before  the  ju- 
ry most  be  sustained,  and  thus  there  must  be  a 
new  trial,  we  have  not  deemed  it  desirable  to 
consider  the  other  exceptions,  as  it  is  not  prob- 
able that  they  will  be  ag^iln  presented  in  the 
same  f<Hrm  In  which  they  are  now  offered. 


The  defendant's  original  answer  denied  the 
allegations  of  the  plautiff's  declaration.  Be- 
fore the  trial,  she  filed  an  additional  answer, 
setting  up  an  attachment  under  a  special  onkr 
issued  white  the  action  was  pending;  all^inc 
that  alt  tbe  propmy  of  Travis  which  could 
have  been  attached  on  the  original  writ  had 
been  attached  thereon,  and  retained  until  socfa 
attachment  was  dissolved  by  operation  of  law. 

At  the  trial,  the  defendant  sought  to  prove 
that  the  instructions  given  to  the<^uty,  which 
were  iudorsed  on  the  writ,  were  superseded  and 
waived.  Bdng  met  by  the  objection  that  this 
defense  was  not  open  under  the  answer  as  it 
then  stood,  she  was  permitted  to  file  an  amend' 
ment  thereto,  setting  forth  this  allegation.  The 
instructions  to  the  jury  required  them  to  find 
for  the  defendimt  if  this  idlegation  was  proved; 
and  tiiut  verdict  for  the  plaintiff  necesaatlly  ^ 
poees  of  this  contention.  The  correctness  of 
this  instruction  is  not  questioned. 

The  plaintiff's  counsel,  in  clodng,  argued 
that  the  filing  of  the  amendment  during  the 
trial  showed  that  the  defense  so  pleaded  was  a 
"put  up"  defense,  not  relied  on  when  the  orig- 
inal answer  was  filed;  that  its  filing  during 
the  trial  shcnild  "be  taken  into  account;  that 
not  one  word  was  said  about  all  this  in  the  orig- 
inal answer;"  ttiat  the  fact  that  this  defe&ae 
was  not  set  np"nntil  the  trial  was  partly  through 
was  to  be  considered ;"  witb  other  arguments  6f 
a  similar  nature. 

While  this  argument  was  being  made  tbe  de- 
fendant's counsel  privately  called  the  attentioD 
of  the  presiding  Judge  thereto,  who  declined  to 
interrupt  the  {dainUirs  counsel.  At  Uie  dose 
of  the  argument,  the  defendant  formally  called 
the  attention  of  the  Judge  thereto  and  reqiust- 
ed  an  instruction,  which  was  refused,  that  the 
fact  that  the  defendant  amended  her  pleadings 
during  the  trial,  setting  up  an  additional  or 
more  specific  defense,  was  not  a  subject  of  com- 
ment, futd  that  "the  fact  of  such  amendment 
should  not  influence  affect  their  judgmat 
upon  the  facts  ttf  the  case."  TothisinsOuctkn 
the  defendant  was  entitled  in  substance.  Tbe 
answer  Is  the  statement  of  his  case  by  a  party. 
It  is  not  to  be  deemed  evidence  on  the  trial,  Imt 
consists  of  "allegations  onlv,whereby  the  party 
making  them  is  bound."  P.  S.chap.  167,^  75. 

The  pltUntiff  concedes  that  the  craiteotsof  an 
answer  are  not  the  subject  of  comment;  hot 
contends  that  the  fact  of  lis  filing  may  be. 
This  is  to  draw  too  nice  a  distinctlcMi. '  Tbe 
fact  of  its  filing  was  perfectly  nnimpartant  la 
the  case  at  bar,  except  as  connected  wiUi  the 
contents  of  the  amended  answer. 

VaPhiUipay.  <%Mt/j,110 Mass.  61.  theorighul 
declaration  was  read  and  commented  on  as  evi- 
dence contradictory  of  the  pUdntfdTs  testimony 
and  of  the  additional  declaration  on  which  the 
plaintiff  flnallysoug^t  to  recover;  and  it  was  held 
that  this  was  irr^^ar.  The  case  at  bar  does 
not  differ  in  substance.  The  jdaintifl  here,  by 
means  of  the  answer  first  filed  and  that  subse- 
quently relied  on,  endeavored  to  show  thst  the 
amended  answer  was  a  "put  up"  defense.  Tbe 
force  of  his  argument  depended  upon  a  com- 
parison of  the  evidoioe  afforded  the  two 
answers. 

It  wotild  be  a  serious  embarrassment  to  thai 
liberal  amendment  of  pleadings  contemplated 
by  our  statutes,  if  a  par^avMling  himMf  of 
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tbe  leave  in  this  respect  granted  by  the  court 
could  only  do  bo  by  subjecting  binwelf  to  the 
imputation  that  hia  ne'w  form  of  statement,  by 
its  diflereuce  from  that  previously  made,  showed 
that  he  tneaented  a  simulated  case.  When  tbe 
plalntin  objected  to  the  evidence  offered  1^  the 
defendant,  it  was  the  right  of  the  latter  to  apply 
to  tbe  court  for  leave  to  amend  her  answer, 
without  invoking  a  ruling  upon  question  thus 
raised,  and  without  subjecting  herself  to  any  im- 
putation by  reason  that  she  had  not  before  set 
forth  the  allegations  made  In  the  amcDdmeot. 

Tbe  originaT  statement  of  a  party's  case  is 
often  homedly  prepared,  wiu  imperfect  in- 
formation of  the  facts,  and  sometimes  under 
misapprehension  of  the  law.  New  facta  are 
revealed  at  the  trial,  and  new  Tiem  of  the  law 
applicable  to  them  are  suggested.  It  would  be 
anjugt,  if ,  in  a  closing  argument,  the  counsel 
could  be  allowed  to  compare  the  answer  origi- 
nally made  with  that  finally  relied  on,  without 
an  UTeatigation  of  all  the  circumstances  under 
which  tbe  original  answer  was  made.  Tet 
such  an  investigation  would  be  obviously  im- 
possible. To  permit  counsel  thus  to  comment 
after  the  evidence  has  been  concluded  and 
when  no  opportunity  for  explanation  remains, 
or  indeed  could  ever  be  ^ven,  would  often 
cause  an  entirely  different  effect  to  be  attributed 
to  the  l^al  statements  of  a  defense  from  that 
which  tney  should  properly  bear. 

Tbe  plaintiff  urges  that  the  defendant's 
counsel  had  no  right  to  remain  silent  during 
hia  address  to  the  jury,  and  that  it  was  bis  duty 
then  to  have  interposed.  To  have  interrupted 
the  plaintiff's  counsel  while  making  his  argu- 
ment was  only  to  provoke  altercalion,  especially 
after  the  defendant's  counsel  had  satisfied  him- 
self that  he  would  not  besusUdnedbythecourt. 
To  the  refusal  of  the  court  then  to  Intermpt  the 
coonael  the  defendant  has  alleged  no  exception; 
and,  as  the  matter  was  not  then  brought  to  tbe 
attention  of  the  oppodng  counsel ,  {terhape  could 
not  have  so  done.  But  when,  at  the  close  of 
the  argument,  the  matter  was  brought  to  the 
attentfon  of  the  court,  in  tlu  presence  of  tbe 
cooBsel,  the  def^dant  was  entitled,  in  snb- 
stance,  to  the  reoueet  made,  unless  at  least  the 
plaintm'a  counsel  then  formally  withdrew  the 
MMiiinentsmadeby  comparison  of  the  twoan- 
swen,  and  disavowed  any  tntentiim  to  ask  a 
verdict  by  reason  of  them. 

SaeeplloM  ntataiMd. 


MaryE.  BIOELOW  • 

V. 

Howes  NORRIS. 

Thew4wda  "I  will  send  yon  the  flrat  spare 
V.  or  X.  I  have"  in  a  letter,  do  not  «ob- 
■titnte  a  new  promise  to  pay  a  debt 
barred  by  a  disoharge  in  banlcraptoy. 

(Suflblk — Filed  January  11, 1886.) 

ONplaintiff's  exceptions.  Overruled. 
lliis  was  an  action  of  contract  on  an  «c- 
oouot  annexed,  for  (78.84,  rent  at  a  nxmi  from 

«eee.  Blielow  V.  Norrls,  I»]IMb.U. 

MABB. 


V.  KoBBn.  '  745- 

July  3  to  September^  1876.   Answer;  general 
denial ;  discharge  in  buikruptcy  relating  to  July 
18,  1876;  Statute  of  linutations.    Date  of 
writ.  May  IS,  1888. 
Sufficient  facts  appear  in  the  opinion, 
Mr.  It.  Ii.  Stimpson.  for  plamtiff: 
The  bankruptcy  proceedings  related  to  July 
18, 1676;  and  the  letter  of  July  29  is  as  effect- 
ual as  it  would  have  been  if  written  after  the* 
discharge.    Chok  v.  Shearman,  108  Mass.  28. 

The  two  letters  of  October  7  and  February  28 
are  sulflcient  to  take  thecaseout  of  the  Statute  of 
Limitations.  This  appears  from  the  language 
of  the  former  opinion  In  this  case;  the  dn- 
tinction  made  between  the  statutes;  from  the 
cases'  cited  and  from  the  omission  to  mention 
thedefenseof  the  Statute  of  Limitations,  except 
by  way  of  contrast.  Blakeman  v.  Fonda,  41 
Conn.  Ml. 

No  precise  form  is  necessary.  A  fair  impli- 
cation with  no  circumstances  to  lepel  it  is  suf- 
ficient to  take  the  case  out  of  Statute  of  Limi- 
tations. Kr^t  T.  (Hmt^ad,  187  Mass.  004. 
Mr.  A.  M.  Ooodspeed.  for  defendant: 
The  letter  of  February  12,  187«,  was  writ- 
ten prior  to  the  date  when  the  proceedings  in 
bankruptcy  were  commenced  and  is  disposed  of 
by  that  consideration  and  is  incompetent  for 
any  ptupose.  Reed  v.  Frederick,  6  Gray,  380, 
as  explained  in  Lerow  v.  WUtmr^,  1  Allen, 
4«5,  m. 

The  necessary  dements  of  certainty  and  defl- 
niteness  are  wanting,  to  show  a  new  promise  or 
waiverof  thebar,  if  anysuch  promise  or  waiver  . 
can  be  conceived  to  have  been  intended.  ElweU 
V.  Cumner,  186  Mass.  102;  Bigdow  v.  Nvrrie,  18fr 
Mass.  13;  Kenney  v.  Broitn,  180  Mass. 

A  new  promise,  to  avoid  a  discharge  in 
bankruptry  or  tbe  Statute  of  Limitations,  must 
be  express,  certain,  unambiguous,  unequivocal 
and,  unless  the  condition  is  shown  to  be  ful- 
filled, unconditional.  There  can  be  no  promise 
by  implication  or  inference,  and  the  intration  of 
making  a  payment,  however  cleariy  expressed, 
is  insufficient  In  either  Muntford  v.  Framan, 
8  Met.  432;  Merriam  v.  Bayley,  1  Cush.  78,  and 
cases  cited;  Kell^  v.  Pike,  6  Cush.  486;  Cam- 
bridge  Tnet.  for  aavingi  v.  LitUefield,  6  Cush. 
218;  Pratt  v.  Ruteell.  7  Cush.  468,  464;  United 
Society  in  Canterbury  v.  Winkiey,  7  Gray, 
460;  Reed  v.  Frederick,  8  Gray,  280;  Randidge 
V.  Avnan,  124 Mass.  368;  AUeny.  Fergueon,  18 
Wall.  1  (86  U.  8.  bk.  21,  L.  ed.  864);  8teicart 
V.  ReehUtt,  4  Zah.  427;  WeHonv.  Hodgkitu,  186 
Mass.  836;  Sreba  v.  Otnutead,  187  Mass.  SOB. 

The  degree  of  certainty  in  the  evidence  which 
is  necessary  to  prove  that  a  new  or  continuing 
contract  exists  is  the  same,  whether  the  new  or 
continuing  contract  is  set  up  as  avoiding  the 
Statute  of  Limitations  or  the  discharge  in  bank- 
ruptcy. Notiitng  short  of  a  distinct  and  defi- 
nite newjwomlse  wiU  avail  to  waive  or  avoid 
either.  ElwOlv.  (hrnTur,  186  Haas.  103;  ITefton 
V.  Sbdgkint,  186  Mass.  336;  Krebt  v.  (Xmttead, 
187  Mass.  604;  Bigeiow  v.  Horrii,  188  Mass.  13; 
Kenney  v.  Brinen,  189  Mass. 

Morton,  Oh.  J.,  delivered  the  opinion  of 
tbe  court: 

It  was  decided  in  this  case,  at  the  former 
hearing,  that  the  letters  of  October  7.  1880, 
and  Evbmary  8,  1881,  woe  not  soffldent  to 
take  the  debt    the  i^^tifl  ont^  the  opera- 
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tioD  of  the  de feodaDt's  discharge.  Big^ote  v. 
Norria,  189  Mass.  12. 

The  plaintiff  now  relies  upon  a  letter,  dated 
July  39,  1676,  which  was  not  iu  evidence  at  the 
first  trial,  and  is  as  follows:  "Tours  received.  I 
will  send  you  the  first  spare 'Vot'X*  I  hava  I 
am  compelled  to  ffo  through  bankruptcy,  as  a 
single  creditor  held  out  against  signing.  I  am 
wo  sorry  I  owed  you.  I  will  not  long  either, 
for  I  know  a  lone  lady  has  nothing  to  lose." 

A  few  days  before  uiis  letter  was  written,  the 
^(tfendant  luid  applied  iai  the  benefit  of  the 
Bankrupt  Act. 

If  thb  letter  had  been  in  evidence  at  the 
former  hearing,  we  think  the  result  would  have 
been  the  same. 

The  expression  "  I  will  send  you  the  first 
^pare  '  V '  or  '  X '  I  have,"  does  not  fairly  im- 
port a  promise  to  pay  absolutely  |fi  or  f  10.  It 
is  a  colloquial  expression,  m^lng,  in  sub- 
stance, the  same  that  he  s^ys  in  hu  letter  of 
October  7,  ISBO^Oat  "I  will  also  pay  something 
on  account."  The  whole  letter  shows  that  he 
meant  to  obtain  a  discharge,  and  it  expresses  a 
hope  and  intention  to  pay  the  plaintiff  some- 
thing in  the  future;  but  it  does  not  contain  an 
unequivocal  promise  to  pay  the  debt,  nor  a  dis- 
tinct waiver  of  his  legal  right  to  rely  upon  his 
-discbarge  when  obtained.  MwU-v.  Oumiufr, 
180  Mass.  103. 

As  the  discharge  in  bankruptcy  Is  a  bar  to 
the  plaintiff's  clum,  it  is  not  neoessarr  to  con- 
sider whether,  if  the  letter  of  July  29,  1876, 
.  had  contained  a  promise,  such  promise  would 
have  been  barred  by  the  Statute  of  Limitaticms. 

Streeptuma  overruled. 

John  A.  PUTNET 
p. 

Samuel  A.  FLETCHER. 

1.  No  appeal  Um  from  the  appointment 
by  the  probate  court  of  oommiasioners 
to  receive  and  examine  the  olaime  of  cred- 
itors aflfainst  the  estate  of  a  deceased  per^ 
son,  represented  insolTeot,  by  the  ad- 
ministrator; bat  if  the  Jadflfe  refttoes 
to  act  upon  the  representation  of  insolv- 
ency an  api»eal  maj^  be  taken  by  the 
adminlBtrator. 

"8.  Where  the  jadge  refluea  leave  to 
bring  an  action  upon  a  probate  bond  aa 
appeal  lieoi  bnt  net  when  he  grants 
such  leave. 

(Bnex  Filed  January  U,  1886.) 

APPEAL  from  Essex.  DiemtMed. 
Probate  Court  appointment  of  commission* 
■ers  to  receive  and  examine  claims  of  creditors. 
The  case  sufficiently  appears  in  the  opinion. 
JITr.  8.  H.  PhmipV  fwappellant. 
Mr.  O.  B.Ives.:  for  appellee. 

C.  Allen*  J.,  delivered  the  oplnloD  of  the 

court : 

No  appeal  lies  from  the  appointment,  by  the 
probate  court,  of  oommisi^Ders  to  receive  and 
examine  the  claims  of  creditors  against  the  es- 
tate of  a  deceased  person,  which  has  been  repre- 
sented insolvent  by  theadministrator,  Noperson 
can  be  said  to  be  aggrieved  by  such  action.  It 
is  merely  a  mode  of  aaentaimng  the  amoimt  of 


the  debts  due  from  the  estate.  The  validity  of 
any  creditor's  claim  is  in  nowise  affected.  Orten- 
trood  V.  MeOilvrav,  190  Mass.  510. 

If,  indeed,  the  JudM  refuses  to  act  upon  the 
nmreacnti^on  of  uuuTOncy,  an  an>eal  may  he 
taken  by  the  administrator.  Bueknamr.  Phoft, 
6  Mass.  448. 

So,  where  the  judge  refuses  leave  to  bring 
an  action  upon  a  probate  bond,  an  appeal  lies, 
though  not  where  he  grants  such  leave.  Ben- 
nett V.  Woodman,  lOSMase.  618;  RieAardton  v. 
HoMtUon,  101  Mass.  106;  &hm  t.  Oakmrn,  U 
Qray,  57;  Jone^  App.  8  Pick.  131. 

When  an  administrator  represents  an  e^te 
insolvent,  the  Pub.  Stats,  chap.  187,  2-4,  con- 
template action  by  the  judge  of  probate  in  the 
first  instance,  upon  this  representation  alone, 
without  notice  to  creditors  or  any  other  parties; 
and  if  it  appears  from  such  representatioo  that 
the  estate  will  probably  be  insolvent,  the  court 
is  to  proceed  to  aeoertain  the  fact,  eilherby  the 
appoHitanent  of  omimiBaionerB  to  leodve  and 
examine  the  claims,  or  itself  receiving  and 
examining  them.  This  is  all  done  witii  a  view 
to  speed  the  proper  settlementof  the  estate;  and 
no  creditor  is  aggrieved  thereby,  within  the 
meaning  of  the  Pub.  Stats,  chap.  156,  g  6,  giv- 
ing a  general  right  of  appeal  to  penons  ^ 
gneveo. 

Aj^eal  ditmimed. 


COMMONWEALTH  of  Massachusetts 
John  KEENAN. 


1.  It  seems  that  it  ia  the  praetloetoi  _ 
up  a  copy  of  the  eompuUnt  in  addition 
to  the  •abstanoe  of  the  ohanre  whleb 
is  eentained  in  the  copy  of  thejadc 
ment.  in  order  that  it  may  be  girea  to 
the  Jarr*  that  the  jury  may  aotbepre> 
Jndleed  by  ih»  judjgment  of  the  ootnt 
below. 

3.  It  cannot  be  presnmed  without  evi- 
dence, that  the  jnrx  took  the  law  froM 

the  copy  of  the  coaaplaint  and  not  from 

the  court. 

S.  Where  the  eonrt  below  in  overroUnc 
the  motion  for  a  new  trial  was  ef  opin- 
ion that  the  deiiendaat  had  not  been 
prejndieed  and  that  the  aaiatake 
^  thlrtee.^for  "thirteen,"In  the  copy  of 
the  complaint  read  by  them  had  no  ten- 
dency to  mislead  ttie  jniTi  bo  that  as 
matter  of  law  a  new  trial  should  be 
granted,  its  mliaif  will  not  be  dis* 
turbed. 


0 


(Suffolk — niBdJaniHiy  8,1881) 
N  defendant's  exceptions.  OvemML 


Complaint  f  ot  sale  <rf  adulterated  milk. 
Mr.  C.  C.  Paimtfwthe  defendant. 
Mr.  Harvey  N.  Shepard,  Ami.  Attft-Ben. 
with  whom  was  JIfr.  Cd^ar  J.  Sherman. 

Aitv-Qen.,  for  Commonwealth: 

Motions  for  a  new  trial  are  addressed  to  tb« 
discretion  of  the  mesiding  Judge,  ftwsw 

v)eaUh  V.  Paraime,  189 Man.  :  MiMv 

NidioU.  186  Mass.  358;  Botton  T.  BMin*,  US 
Mass.  318. 

The  rulhiig  <rf  the  cov^wasoonnct  fts*- 
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uumteeatthv.  NoMh,  185  Maas.  541;  Oommon- 
wdUh  T.  Orawford,  111  Mass.  422. 

Field./.,  delivered  the opiniOD of  tiiecourt: 

The  motion  for  a  new  trial  was  addreaaed  to 
the  discretion  of  the  Superior  Court,  unless 
upon  the  admitted  facta  the  defeulant  ww  en- 
titled, as  matter  of  law,  to  a  new  trial.  Nidtoh 
V.  MehcU,  186  Mass.  266. 

By  the  words  "  a  copy  of  the  judgment,"  in 
the  Public  Statutes,  chap.  154,  ^  61,  is  meant 
such  a  copy  of  the  recoid  as  includes  the  sub- 
atance  of  uie  complaint,  and  the  judgment  en- 
tered on  it;  a  copy  of  the  judgment  mthout  the 
sutMtaaceof  thedbaroe,  wouldbe  unintelligible. 
An  attested  copy  of  the  complaint  was  properly 
allowed  to  go  to  the  jury. 

It  seems  that  it  is  the  practice  to  send  up  a 
copy  of  the  complaint,  in  addition  to  the  sub* 
stance  of  the  charge  which  is  contained  in  the 
copy  of  the  judgment,  In  order  that  this  copy 
of  tne  complaint  may  be  giv^i  to  the  jury  and 
tiiat  the  jury  may  not  be  prejudioea  by  the 
judffmeot  of  the  court  below.  Commonuealth 
T.  Crat^onf,  111  Mass.  422.  See,  Commonwealih 
V.  iVoa/i,  185  Mass.  541. 

The  exceptions  find  that  the  "  court  tuUy  in- 
strticted  the  jury  as  to  what  would  constitute 
an  adulteration  under  said  statute,"  to  which 
no  exceptions  were  takm;  and  that  the  only 
issue  on  adulteration  was:  "Whether or  not 
the  milk  contained  less  than  18  per  cent 
of  solids  or  more  than  87  per  cent  of  water." 
By  *'  solids  "  was  of  course  meant  milk  solids; 
and  by  "water,"  watery  fluid. 

It  cannot  be  presumed,  without  evidence, 
that  the  jury  would  take  the  law  from  the  copy 
of  the  complaint,  and  not  from  the  court;  or 
that,  if  they  read  the  copy  of  the  complaint, 
they  would  not  detect  the  mistake  of  writing 
"  tbirtee"for  "thirteen."  The  court  below, 
in  overruling  the  motion  must  have  been  of  the 
opinion  that  the  defendant  had  not  been  prej- 
udiced, and  the  mistake  has  no  such  tendency 
to  mislead  the  jury  that,  as  matter  of  law,  anew 
trial  ahould  be  granted. 

BSatn'plitnu  oMrruted. 


Albert  aRONSBRA 

T. 

Lucie  BOCROIE8. 

1.  A  Uuidlord  majf  teradn»te  a  tenancy 
at  ^fill  by  the  ezeontlon  of  &  lease  to  a 
third  party,  and  such  leasee  has  the 
l«g»l  rlffht  after  dae  notice  to  <t}ect 
the  tenant  at  will  In  »  peaceable  and 
Xatwfbl  manner. 

2.  An  action  by  the  ejected  tenant  will 
not  lie  a^^ainat  the  landlord  for  advis- 
iaw  And  proearing  the  lesaeoto  assert 
sUKt  enibvo*  him  learal  rights  even  if 
actuated  by  malioe;  as  the  rights  of  the 
tenant  at  will  are  not  involved,  and 
be  anstains  no  le^al  Injury. 

3.  ITo  exception  Uos  to  the  exercise  of  dis- 
oretion  in  the  presiding  jadee  in  reftw- 
ing  a  mmm  trial  upon  the  ervlenoe  alona 
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ON  plaintiff's  exceptions,  (herruted. 
Action  for  maliciously  making  litigaticm. 
Mr.  Ooo.  H.  KeConnell.  for  plaUitifl. 
Mr.  G.  W.  BniBn,  for  defendant. 

Korton,  Ch.  J. ,  delivered  the  o^nfon  of  the 

court: 

The  plainti£F  occupied  his  store  as  the  tenant 
at  will  of  the  defendant. 

The  defendant  had  the  legal  right  to  termi- 
nate this  tenancy  by  giving  a  lease  to  Hallett; 
and  after  the  lease  was  given,  Hallett  had  the 
l^al  right,  after  due  notice,  to  eject  the  [rfalnt- 
iff  in  a  peaiDeaUe  manner. 

It  is  immaterial  what  Ids  notioes  were.  An 
action  cannot  be  maintained  against  him  or 
against  any  petson  acting  with  lum  or  advising 
and  procuring  him  to  act,  unless  either  the  acti 
complained  of  or  the  means  by  which  it  was 
accomplished  are  shown  to  be  unlawful. 
(yCaUaghan  v.  Ortman,  131  Mass.  114. 

The  plaintiif  cannot  maintain  this  action 
against  the  defendam  for  advising  and  procur- 
ing Halleti  to  assert  and  enforce  his  legal  ririits, 
even  if  the  defendant  was  actuated  by  malice, 
because  the  plaintiff's  rights  are  not  involved 
and  he  sustains  no  legal  injury.  The  evidence 
offered  by  the  plaintiff  and  excluded  the 
court  was  therefore  inunaterial. 

The  motion  for  a  new  trial  was  addreaaed  to 
the  discr^on  of  the  Superior  Court  The 
bill  of  exceptions  does  not  show  tiiat  the  pre- 
siding ludse  ruled  upon  any  question  of  law, 
but  oiuy  that  upon  Uie  evidence  before  him, 
he  in  his  discretion  refused  a  new  trial. 

No  exception  lies  to  this  exercise  of  his  dis- 
cretion,   Behan  v.  WiUiam*,  128  Mass.  868. 

Exe^tiont  overruled. 


JosUh  B.  THOMAS  et  at., 

V. 

Alfred  WELLS  et  al, 

1.  Where  there  Is  evidence  that  a  lettor  In 
reply  to  one  received  by  defendant  from 
plaintiiT  was  written  by  a  aalesmdln 
in  the  employ  of  defendant,  who  had 
authority  to  make  the  origin^  contract 
to  which  the  letter  related,  but  whose 
author!^  to  write  any  letters  for  him 
is  denied  by  defendant,  theqii«itl«m  of 
whether  the  s^esman  was  anthorisad 
by  defendant  to  write  sooh  letter 
should  be  submitted  to  the  Jury. 

2.  Where  an  agreement  stipulates  that  if 

elaintiff  is  entitled  to  recover  for  a 
reach  of  contract  the  measure  of 
damans  shall  be  at  a  certain  rate  on 
the  quantity  of  goods  not  delivered,  the 
plainUit  in  the  event  of  recovery,  is  on- 
tltled  tointeraet  from  the  date  of  his 
dwaand. 

(Essex — Deefded  January  S,  1886.) 

ON  defendant's  exceptions.  Oterrttled. 
This  was  an  action  on  contract  On  triai 
of  the  cause  before  a  juiy,  Rufus  Thomas, 
one  of  the  plaintiffs,  testified  substantially  as  fol- 
lows: that  the  plaintiffs  were  engaged  in  the 
manufacture  of  boxes,  some  of  which  were 
made  vt  sthiw  board,  In  Lynn;  that  in  the  lat- 
ter part  of  August,  1879,  one  Chactea^.W^ 
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who  was  a  traveling  salesman  of  the  defend- 
ants, and  a  son  of  one  of  the  defendants,  called 
upon  Rufus  Thomas,  one  of  the  plaintiffs,  at 
ms  place  of  business  In  said  Lynn,  and  asked 
him  to  purchase  straw  board,  an  article  defend- 
ants dealt  in  as  middlemen;  that  after  some 
talk  as  to  price  and  condition  of  themarket,Lhe 
phuntifl  agreed  to  buy  flf  t^  tons  of  straw  board 
with  the  privilege  of  having  fifty  tons  more  if 
they,  the  plaintiffs,  elected  to  take  it,  at  the 
price  of  %50  per  toa,  5  per  cent  off  in  sixty 
days  or  S  per  cent  addinonal  off  If  paid  for  on 
deUvery,  the  said  straw  board  to  be  deUvered 
In  Lynn,  at  the  depot  of  the  Eastern  R.  R.  Co., 
free  ot  expense  to  the  plaintiffs,  within  six 
months  from  said  time,  to  wit:  the  last  week 
in  August,  1879,  in  such  quantities  and  in  such 
sizes  as  the  plaintiffs  shoiud  require  and  order; 
that  a  few  (^rs  after  this  conversation  the  said 
Charles  N.  Wells  again  called  upon  said  Thom- 
as at  his  place  of  business,  who  hiformed  him, 
Uie  said  Wells,  that  be  would  take  the  100  tons 
under  tbe  terms  above  set  forth. 

It  was  admitted  that  plaintiffs  had  no  deal- 
ings with  defendants  prior  to  the  making  of 
the  alleged  contract.  The  defendants  admitted 
tbe  right  and  authority  of  the  said  Charles  N. 
Wells  to  make  such  a  contract,  but  denied  that 
the  same  was  made;  it  was  admitted  by  tbe 
defendants  that  they  had  sold  and  delivered 
straw  board  after  thie  said  last  part  of  August, 
1879,  but  denied  that  it  was  sold  under  any 
contract  for  100  tons. 

Tbe  defendants  Introduced  as  evidence  cer- 
tain letters  written  by  the  plaintiffs  to  tbe  de- 
fendants after  August,  1879,  and  within  the 
allc^;ed  time  of  six  montiia,  which  the  defend- 
ants claimed  cont^ned  statements  inconsistent 
with  the  plaintiffs'  claim  that  such  a  contract 
was  made,  and  also  letters  written  by  defend- 
ants to  plaintiffs  in  answer  to  the  lettm  oS  the 
plaintiffs. 

Office  of  White  and  Wells. 

Waterbury,  Conn.,  Nov.  17, 1879. 

Thomas  Brothers.  Qents.  Tours  of  the 
15th  is  at  hand  and  contents  noted.  Tour  un- 
derstanding about  the  board  is  correct  and  you 
shall  have  it  at  the  price  named  by  me  when  at 
your  place  and  as  fast  as  the  milican make  it 
Now  in  regard  to  the  special  sizes. 

On  Woodman  order  the  sizes  were  36x86, 
26x83,  26x35,  25x88.  And  you  will  see  that 
they  will  run  well  on  our  machine  while  the 
size  you  wanted  the  most  at  was  twenty-two 
Inches;  in  making  that  size  they  could  only 
make  forty-four  inches  of  board  and  would  lose 
Mxteeo  ioches  on  the  machine,  which  you  will 
readily  see  that  they  could  not  afford  to  do.  I 
will  be  in  Boston  in  about  four  weeks  and  will 
come  out  and  see  you. 

Yours  Truly, 

Wliite  &  Wells. 
C.  N.  Wells. 

The  defendant  Wells  was  called  as  a  witness 
by  the  plaintiffs  to  prove  the  handwriting  of  the 
letter;  and,  in  answer  to  tbe  plaintiffs  against 
tbe  objections  of  the  defendants,  testified  that 
the  letter  had  the  appearance  of  the  handwrit- 
ing of  said  Charles  N.  Wells,  but  that  be 
wouldn't  swear  to  It 

The  defendants  objected  to  the  admission  of 
this  testimony;  but  the  court  admitted  thesame, 
and  the  defendimts  excepted;  this  letter  was 
800 


then,  against  the  objection  of  the  defendantB. 
read  to  the  jury  and  Introduced  as  evidence.snd 
the  defendants  excepted.  No  direct  evidence 
was  offered  tending  to  show  that  the  saMCbarles 
N  Wells  had  any  authority  to  answer  any  letters 
for  the  defendants  or  had  anything  to  do  with 
the  defendants'  correspondence. 

The  jury  w^  instructed.among  other  rulings 
that  if  they  found  for  the  plaintiffs  they  most 
compute  interest  from  the  date  of  the  demand, 
which  was  December  8,  1879,  and  not  frOm  tbe 
date  of  Uie  writ;  to  this  instruction  vt  to  lime 
when  interest  should  be  computed  the  defend- 
ants excepted. 

Mettrt.  H.  F.  Hwrlbvrt  and  W.  H.  lAeie* 
for  defendants; 

Declarations  or  admissions  by  an  agent,  not 
made  at  the  time  of  the  transaction  nor-form- 
ing  a  part  of  the  ret  gesta,  but  made  after  the 
contract  has  been  consummaled,  are  n(A  evi- 
dence to  affect  the  rights  of  the  prindpaL  Bob- 
erit  T.  Burke,  Litt.  Sel.  Cas.  411;  State  Bank  t. 
Jofinfon,  1  Jiai  (8.C.)404;  ThaWtimarv.Brinde- 
erhoff,  4  Wend.  894;  Haven  v.  Brvwn, 7  GieenL 
421;  Hubbard  V.  KUner,  7  Wend.  446;  Ztemv. 
Whiteeidea.  1  Dana,  177. 

The  declarations  of  the  agent  were  merely 
hearsay  evidence,  as  he  was  not  acting  within 
the  scope  of  his  authority,  and  formea  no  put 
of  the  reMgetta.  Gorbin  v.  Adams,  6  Gush.  88; 
Stitet  V.  Weetem  R.  R.  Corp.  8  Met  44;  T. 
8.  V.  Ooodxns,  13  Wheat.  460,  468  (25  U.  S. 
bk.  6,  L.  ed.  698-6);  Am.  Fur  Go.  v.  U.  S.  i 
Pet.  858,  864  (37  U.  8.  bk.  7,  L.  ed.  450-2); 
McGregor  y.  TTotY,  lOGray,  72;  ThaUhinurv. 
Brinekerhoff,  4  Wend.  804;  StewaH  v.  Wetl$.  ft 
Barb.  81;  LubvT.  H.  B.  S.  B.  Oo.  17  N.  Y. 
188;  1  QreenL  £v.  §^  118, 114. 

Declarations  by  an  agent,  of  his  own  author- 
ity, and  not  accompanying  the  making  of  tbe 
contract,  or  the  doing  of  any  act  in  behalf  of 
his  principal,  nor  mMe  at  the  time  be  is  en- 
gaged in  the  transaction  to  which  they  refer, 
are  not  binding  upon  the  piiucfpal,  not  being 
part  of  the  ret  gMlm;  and  are  not  admisribk  ia 
evidence,  but  come  widiin  the  general  rule  oi 
law  exduding  besrs^  evldaice;  being  but  an 
account  or  statement  by  an  agent,  of  what  bis 
passed  or  been  done,  or  omitted  to  be  done,  not 
a  part  of  the  transaction,  but  only  statemmts 
or  admissions  respecting  it    Franklin  Bantv. 

8.  2f.  Go.  II  Gill  &  J.  28;  Lavffhffm 
v.  AUhvU,  4  Taunt.  511;  Stark,  Ev.  60,  CI; 
Bumham  v.  SUit,  89  He.  819. 

The  agent  had  no  authority  to  make  admis- 
sions binding  the  defoidants;  imd  the  evidence 
of  his  declarations  was  therefore  incompetent 
to  support  the  plaintiffs*  case.  Johnton  v.  TVis- 
itu  Gh.  8oe.  11  Allen,  138;  Wiiton  v.  BmaJm. 
118  Mass.  422;  Woods  v.  Glark,  24  Pick.  «5; 
CWiew  V.  Norton,  4  Gush.  08;  InAab.  ef  Bart- 
mmth  V.  BOiab.  <tf  LaketiUe,  7  Alien,  284. 

Tbe  sum  due  the  plaintiffs  having  been  on- 
liquidised  and  dependent  upon  the  market  ni- 
nes at  the  time  of  the  demand,  interest  ahoold 
have  been  allowed  only  from  the  date  <tf  die 
writ.  Brewer  v,  T^/riiV^em.  12  Pick.  WJ: 
PalmeF  v.  Steekwm,  9  Gray,  280. 

Meun.  HOm  Jk  Curr,  f <»-  plalntifb: 

If  further  proof  wwe  required,  aanpanson 
of  tbe  writing  in  the  letter  offered  with  tbe  let- 
ter which  baa  already  been  introduced  into  tbr 
case,  and  the  geouinfcnm  tA  which  was  not 
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disputed,  standing  alone  mlriit  well  Iny  tbe 
foundation  for  tbe  introduction  of  this  letter. 
ffm/ufrv.  Wallig,  11  Mass.  800;  CeUiet  Bank  v. 
JtuMeU,  iQnj.ieS;  Riehardmmr.Neaeoita, 21 
Pick.  315;  Q>mm<mwai0i  v.  Ooe,  115  Mass. 
4S1;  Moods  V.  A<?uW;,  17  Pick.  490. 

At  the  time  when  the  letter  was  written  only 
a  part  of  tbe  goods  had  been  delivered.  The 
alzes  had  not  been  agreed  upon,  but  were  to  be 
"Such  as  should  be  required"  by  the  plaintiffs 
and  until  tbe  details  of  this  contract  had  been 
arranged  and  settled,  it  cannot  be  said,  as  mat- 
ter of  law,  that  the  autbority  of  the  agent,  re- 
lating to  the  same,  was  exhausted,  or  that  bis 
work  was  fully  done;  and  the  declarations  in 
thia  letter  are  sufSciently  connected  with  tbe 
transaction  to  make  it  a  part  of  the  re»  getta, 
and  as  part  of  the  ret  ge*ta  it  was  competent  ev- 
idence against  the  defendants.  WoodtY.  Clark, 
34  Pick.  86; Mt.  .flrti^,  4Pick.  878;  Totier 
V.  Crafta,  128  Masa  480: 1  OreenL  £t.  118. 114; 
Story,  Agen.  184-187. 

The  Statutes  of  tbisConunonwealthare  whol- 
ly ailent  as  to  the  ri^t  of  tbe  plaintiff  to  recov- 
er interest  in  an  actfon  of  this  nature,  and  the 
question  has  neyer  been  before  this  court  in  any 
rei>orted  case;  but  interest  from  the  time  of  con- 
version has  been  allowed  In  actions  for  unliqui- 
dated damages.  Angier  v.  Taunton  Mfg.  Co. 
1  Gray,  eSl;  BrackeU  v.  Edgerton,  14  Minn. 
174;  Graham  Y.ChrytkU,  1  Abb.  Pr.N.  8.121; 
Siji^peHs  T.  Btnoart,  tfO  Barb. 

UortoB*  Ch.  J.,  delivered  the  (^>inlon  of 
the  court: 

We  are  of  opinion  that  the  letter  of  Novem- 
ber 17,  1879,  was  properly  sent  to  the  jury. 
The  defendants  do  not  now  contend  that  there 
was  no  evidence  tending  to  show  that  it  was  in 
the  handwriting  of  C.  N.  WeUs,  but  only  that 
he  was  not  antficnized  to  write  it.  There  was, 
however,  evidence  tending  to  show  that  he  was 
authorized  by  the  defendant  to  write  the  letter. 
It  was  admitted  by  tbe  defendant  that  C.  N. 
Wells  was  in  their  employ  as  a  salesman,  and 
bad  authority  to  make  a  contract  with  tbe 
plaintiffs,  such  as  iXiftv  contended  had  been 
made  by  him.  The  letter  in  question  was 
signed  'White  &  Weils,  C.  N.  Wells."  It  was 
written  upon  the  business  paper  of  the  defend- 
ants' flrm.and  was inanswertoatetter sent  two 
days  before  by  the  |^nti&  to  the  i^endants, 
which  plainly  required  an  answa,  and  to 
which  no  other  answer  was  returned.  Upon 
this  evidence,  it  was  not  a  violent  inference  for 
the  jury  to  draw,  that  the  plaintiffs'  letter  had 
been  handed  for  an  answer  to  Wells,  the  sales- 
man who  had  made  the  contract  with  tbe  plaint- 
iffs and  knew  what  its  tenns  were.  The 
subsequent  testimony  of  one  of  the  defendants, 
denying  the  authority  of  C.  N.Wells,  was  prop- 
erty submitted  to  the  jury,  who  atone  were  en- 
titled to  decide  whether  it  controlled  the  plaint- 
iffs' testimony. 

It  is  not  shown  that  there  was  error  in  tbe  rul- 
ing of  the  Superior  Court  upon  the  suMect  of 
interest.  Under  the  contract  the  plaintlffii  were 
entitled  to  have  one  hundred  tons  of  straw  board 
delivered  to  them  upon  demand  from  time  to 
time.  The  bill  of  exceptions  statctf  that '  'it  was 
agreed  that  if  the  plaintiffs  were  entitled  to  re- 
cover, they  were  entitled  to  recover  for  the  fail- 
ure to  deliver  forty-sizand  6-40  tons,andthat  the 
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measore  of  damages  should  be  $10  per  ton. 
The  fair  meaning  of  this  agreement  is  that,  at 
tbe  time  the  defendants  refused  to  perfonn  the 
contract,  tbepl^tiffs  were  damaged  to  the  ex- 
tent of  910  per  ton;  that  is,  that  the  goods  were 
then  worth  $10  per  ton  more  than  the  contract 
price.  This  being  8o,in  orderto  put  tbe  plaint- 
iffs in  as  good  a  position  as  they  would  have 
been  in  if  the  contract  had  hem  nerfonned, 
they  are  entitled  to  interest  from  ma  date  of 
their  demand.  Otherwise  they  will  not  be  fully 
indemnified. 
Bxeeptiom  owrruled. 


Michael  J.  HAYES 
Antonla  DE  VITO  et  al 

Where  defendwiita  h»d  a  rlyht  of  waj 

over  the  locus  as  appurtenant  to  lot  A; 
plaintiff  ha.d  no  rlsht  to  obatrnct  the 
passage  by  gates  and  defendants  la.w< 
niUy  broke  them  down  in  the  exercise 
of  their  authority  to  remove  obatme- 
tiona.  The  fkct  tiiat  they  Intendod  to 
make  an  iii4iiBtlfla,bI«  uaa  of  the  way  at 
some  future  time  eonld  not  asaka  thran 
traapuaora. 

(SnflDlk-^ — Filed  February  SB,  188B.) 

ON  plaintiff's  exceptions.  Overrvied. 
Action   for  tre^nss  on  breaking  down 
gate  on  plaintiff's  property, 
ilfr.  J.  O.  Teele.  for  plaintiff. 
Mmn.  C.  P.  Oreenouch  and  4,  B.  Par- 
moBtor.  for  defendants. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  defendants  had  a  right  of  way  over  the 
loeut  as  appurtenant  to  lot  A.  The  plaintiff 
had  no  right  to  obstruct  the  passage  way  with 
^tes,  and  the  defendants  lavnully  broke  down 
the  gates  in  the  exercise  of  their  autbority  to 
remove  the  obstructions.  The  fact  that  the  de- 
fendants also  claimed  the  right  in  the  passage 
way  as  appurtenant  to  lot  "B*'  did  not  give 
tbe  plaintiff  the  right  to  obetmct  it,  and  did 
not  impair  the  rieht  of  defendants  to  move  the 
obstructions.  They  did  only  what  they  bad  a 
right  to  do,  and  made  no  wnmgf  ul  use  of  the 
way,  as  was  done  in  Dawaport  v.  Lamaon,  21 
Pick.  72. 

The  fact  that  they  intended  to  make  an  un- 
justifiable use  of  the  way  at  some  future  time 
cotUd  not  make  tiiem  trespassers. 

Bxe^Uant  overruled. 


Wm.  B.  LIVERHORE 

Daniel  K.  BATCHELDER. 

In  an  action  under  the  statute  for  kill- 
ing plaintiff's  dog,  Jnatiflcation  for 
the  act  is  not  nukde  out  by  finding  that 
the  defendant  had  reasonable  cause 
to  believe  that  the  dog  was  proceeding 
to  maim  and  kill  his  nens,  ^0tthmAji^ 
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ftiding  that  defendant  had  reaanuble 
eMue  to  beU«T*  that  it  wa«  aeMHMbrr 
to  klU  the  do^. 


0 


<10ddlnex  DeoMadl^toiurr  >M8n-> 

,N  defeDdant's  exceptioiia.  Oterrultd. 

Tort  for  fciUing  dog  of  plaintiff. 
The  case  is  stated  in  the  opinion. 
Memv.  Swift  t»  SulUvaa,  for  defendant 
Mr.  J.  B.  RiehardaoB.  for  plaintiff. 


BolmoB,  J.,  delivered  the  opinion  of  the 
court: 

The  ruling  of  the  court,  aB  we  understand  it, 
meant  that  tiie  facts  found,  without  more,  did 
not  disclose  a  justification  for  kUling  the  plaint- 
iff's dog.  It  was  found  that  the  defendant  had 
reasonable  caiise  to  believe  that  the  dog  was 
proceeding  to  malm  and  kill  his  bens,  but  not 
that  he  hw  reaaonable  cause  to  beUeve  that  it 
vas  necessary  to  kill  the  dog  In  order  to  pre- 
vent him  from  killing  the  hens- 

The  justification, therefore,  was  not  made  out. 
Wiight  V.  Banteot,  1  Samd.  M;  Jmuon  v. 
Brown,  1  Campell  41.  See,  Comn.  v.  WooAeard, 
102  Mass.  155-161. 

It  is  unnecessary  to  consider  whether  the 
conunon  law  is  taken  away  by  Pub.  Stats. 
6hM>.  109,  §g  80-110. 

iSteqrfAnu  overruled. 


Franklin  T.  ROSE,  Jppt., 
e. 

Alexander  8.  PORTER 

A  proTiaion  in  a  will  giving  all  testator's 
estate  to  certain  sons  and  "assuming 
that  they  will  not  fail  to  do  for  'another 
son*  all  th»t  truest  frmtornml  re|:ard 
naiqr  require  them  to,**  eroateo  no 
trust  and  ia  not  an  inoiunbranee 
npon  real  estate. 

(Suffolk  FUed  March  S,  IBM.) 

APPEAL  by  the  plaintiff  from  a 
of  the  Superior  Court. 
The  case  was  presented  on  tiie  following 
agreed  statement  of  facts: 

This  was  an  action  of  contract  to  recover 
$500  had  and  received  by  the  defendant  to  the 
ldfdntiff*8  use;  the  same  being  deposited  with 
the  defendant  as  part  payment  for  the  purchase 
of  real  estate.  The  plaintiff  agreed  to  purchase 
of  the  defendant,  who  was  a  real  estate  broker, 
the  premises  Ko.  8  Boylston  Place,  for  |10,000 
in  cash,  and  the  usual  agreement  in  writing 
was  signed  by  the  plainttn,  in  which  the  plaint- 
iff agreed  to  take  the  estate  and  pay  the  cash 
th«refor,  within  ten  days;  which  agreement 
contained  the  following  clause:  "Conveyance 
to  be  made  by  a  good  and  sufficient  deed  giving 
a  clear  title  free  of  all  incumbrances,  on  or  be- 
fore, etc-  Title  to  be  satisfactory  or  the  sale 
void," 

Upon  examination  of  the  title,  it  appeared 
that  Selah  B.  Treat,  late  of  Boston,  deceased, 
held  the  estate  in  fee  simple  at  the  time  of  his 
decease  in  Arail,  1877.  He  left  a  will,  which 
was  duly  probated  Hay  21,  1877,  whidi  con- 
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tained  the  following  clause:  "  After  the  pay- 
ment of  my  just  debts  and  funeral  expenses,  I 
give,  bequeath  and  devise  to  mv  two  yonnger 
sons,  Alfred  O.  Treat  and  Charles  R.  Treat,  all 
my  estate,  whether  real  or  personal,  to  have 
and  to  hold  to  them  and  their  heirs  foreva- 
Id  making  this  diroositioa  of  pn^iertv.  I  Bi- 
snme:  first,  that  If  my  dear  wife  shall  sorfive 
me  (whidk  does  not  seem  probable)  my  said 
SODS  wHI  take  pleaaore  in  providing  for  all  her 
wants;  second,  that  my  eldest  son,  John  B. 
treat,  will  understand  and  appreciate  my  rea- 
sons for  giving  whatever  property  I  may  baTS 
at  my  decease  to  his  younger  brothers;  and, 
third,  that  they,  on  their  part,  wHl  not  fafl  to 
do  for  him  and  his  family  all  that  hi  the  cir- 
cumstances  the  truest  fraternal  regard  may  re- 
quire them  to  do." 

Subsequent  to  the  death  of  Selah  B.  Treat, 
Alfred  O.  Treat  died,  leaving  by  will  all  his 
property  to  Charles  R.  Treat;  and  at  the  date 
of  the  aneement  between  the  plaintiff  and  de- 
fendant his  estate  had  been  diuy  settled  under 
his  will 

Under  the  agreement,  the  plaintiff  offcxed 
the  defendant  a  warranty  deed  in  the  usual 
form,  simed  bv  said  Charles  R.  Treat  with  re- 
lease of  dower  by  his  wife.  The  defendant  re- 
fused to  accept  such  deed,or  any  deed  that  could 
be  signed  by  said  Charles  R.  Treat,  solely  and 
only  on  the  ground  that  the  above  clause  of  the 
will  of  said  Selah  B.  Treat  created  a  trust  in 
some  form  sufficient  to  be  an  incumbrance  upon 
the  estate,  so  that  by  said  deed  the  plaintiff 
could  not  receive  a  clear  title,  and  that  the  title 
was  not  satisfactory,  by  reason  of  the  clause 
above  recited,  of  the  will  of  S.  B.  Treat.  It  is 
agreed  by  the  parties  that  if  said  clause  creates 
no  incumbrance  on  the  estate  judnnent  Is  to 
be  for  the  defendant  with  costs.  Iiit  is  an  in- 
cumbrance, then  judgment  for  the  plaintiff  for 
|500,  with  costs. 

It  was  further  agreed  that  the  widow  <d  8. 
B.  Treat  died  befwe  the  date  of  the  agreement 
in  suit. 

Mr.  Leon  H.  Bateman.  for  plaintiff : 
The  fact  that  by  the  provisions  of  the  will  the 
devisees  take  the  fund  as  beneflciariea  and  truil- 
ees  will  not  of  itself  defeat  precatory  woidi. 

Chate  V.  GhoM,  3  Allen,  101;  Irvine  v.  SuUiva*, 
L.  R.  8  Eq.  678. 

Theworas  "Ia8Sume"aretobeconrideredas 
words  of  reference  to  all  that  has  gone  before; 
and  constitute  a  qualification  to  the  preceding 
Ihnitation.  MartMi  v.  MoUaway,  L.  R.  5  H. 
L.  Cos.  583. 

All  the  elements  of  a  precatory  trust  are  pres- 
ent. The  words  are  imperative  and  the  objects 
sufficiently  set  forth.  lFam«r  v.  98  Mass. 
374;  LiddardY.  Liddard,  38  Beav.  386;  Banm 
V.  (?ran^  36  L.  J.  Ch.  03;  Balueburvv.JktiiM. 
8  Kay  &  3.  629;  Smith  v.  AmM,  8  Jur.  N.  & 
967. 

The  beneficiaries  are  named.   2  Story^  Gq.  § 

1071. 

The  trust  fund  is  provided,  the  amount  to  be 
disbursed  being  left  to  the  discretion  of  die 
trustees.    Oibba  v.  Rumteif,  2  Yea.  &  B.  S91 

If  not  a  trust  estate  it  is  an  absolute  estate 
subject  to  a  charge  on  the  real  estate  for  the 
benefit  of  the  widow.  Adam  v.  Bratkttt.  5 
Met.  360;  Lewie-r.  Darling,  16  How.  1  (57  U. 
S.  bk.  14,  L.  ed.  810).     ^  , 
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If  held  that  no  trust  is  created,  the  words  of 
the  will  raise  such  doubt  as  to  the  yalidity  of 
the  title  that  the  plaintiff  should  not  be  com- 
pelled to  take  the  estate  with  this  shadow  of  an 
IncumbraDce.  Biehmmd  v.  Grtof,  8  Allen.  25; 
SturUvant  v.  Jaqws,  14  Allen.  538;  Butta  v. 
Andrews,  186  Mass.  331. 

Mr.  lAmnm  K.  OhQd.  for  deftedant : 

In  order  to  create  a  trust,  it  must  appear  that 
the  words  were  intended  by  the  testator  to  be 
imperative;  and  when  property  is  given,  abso- 
lutely and  without  restriction,  a  trust  is  not  to 
be  lightly  imposed  upon  mere  words  of  recom- 
mendation and  confloence.  Sm  t.  SingUr,  114 
HasB.  6ft.  69.  And  see.  Wameir  v.  Bcae$,  V8 
Mass.  374;  Spooner  v.  Low^.  108  Mass.  639 ; 
NiduU  V.  AUm,  180  Mass.  211. 

The  amount  of  property  to  which  the  trust 
should  attach  is  not  sufficiently  defined.  Lewin, 
Tr.  7th  ed.  122;  Godef.  Trust.  SS. 

n«ld,  J'.,  delivered  the  opinion  of  the  court: 

We  think  that  by  the  terms  of  the  will,  the 
son  was  not  to  take  an  interest  in  the  property, 
and  that  it  was  left  to  the  discretion  of  the  two 
younger  sons  to  do  for  him  and  his  family, 
whatever  in  their  judgment  "fraternal  regard" 
might  require.  The  testator  has  not  made  it 
imperative  that  the  two  younger  sons  shall  do 
anything  for  their  older  brother  or  bis  family, 
and  has  not  defined  what  tb^  shall  do,  if  they 
choose  to  do  anything;  and  there  is  clearly  no 
trost  for  bim  or  his  family. 

It  is  conceded  that  the  wife  of  the  testator  de- 
ceased before  the  parties  entered  into  the  agree- 
ment, and  it  is  unnecessary  to  determine  wheth- 
er by  the  will,atruBtwa8ereatedfor  her  during 
her  life. 

Jvdgmmt  tufflrmed. 


John  K.  SARTWELL 

V. 

William  H.  PARKER. 

LThe  pbUniUr  In  an  action  for  mail 
eUnw  proMfsntlon  mnat  prvT9  that  de- 
fendant's action  was  commenced  without 

firobable  cau^e  and  that  it  terminated 
n  his,  the  present  plaintiCTs,  favor. 
3.  A  party  Who  temunatea  a  aolt  aeainst 
him  hy  paying  what  is  demanded  in  it, 
by  being  charged  with  the  amount  as  an 
item  in  account,  cannot  be  permitted  to 
■ay  that  the  action  was  commenced 
without  probable  cause. 
8.  Queetion  of  probsible  cause  i>  for  the 
eoort.  except  as  far  as  it  depends  upon 
disputed  facts. 

(Suffolk  PUed  March  81,  18B6J 

ONplaintiff*s  exceptions.  Overruled, 
This  was  an  action  of  tort,  for  malicious 
prosecution  in  a  civil  action,  and  for  a  mall- 
douB  attachment  mode  therein.  There  was  evi- 
dence on  the  part  of  the  plaintiff  tending  to 
prove  the  following  facts:  the  plaintiff  was 
a  creditor  of  one  Eustis  P.  Parker.  The  de- 
fiendant  also  claimed  to  be  a  creditor  of  said 
Eustis  P.  Parker,  and  the  latter  hdng  insolvent, 
the  defendant,  on  September  6,  1881,  ap- 
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proached  the  plaintiff  to  settle  the  plaintiff's 
claim  against  said  Eustis,  and  to  sign  a  composi- 
tion paper  for  thirty-five  cents  on  a  dollar.  The 
plaintiff  refused  to  settle  'for  less  than  50  per 
cent  of  his  debt.  The  defendant  then  offered 
to  give  his  note  to  the  plaintiff  for  the  differ- 
ence, if  the  plaintiff  would  sign  the  (imposi- 
tion paper.  The  plaintiff  assented  to  this  propo- 
sition, and  the  defendant  thereupon  signea  a 
note  on  four  months  for  the  amount  of  the  dif- 
ference, which  was  $116,  payable  to  his  own  or- 
der, and  indorsed  the  same  to  the  plaintiff,  who 
negotiated  and  collected  the  same.  The  defend- 
ant afterwards  gave  similar  notes  to  oQux  at 
the  creditors  of  said  Eustis  P.  Pftrker,  for  an 
amount  in  excess  of  the  8S  per  rant  provided 
in  the  composttlcm  paper,  in  oider  to  ^  rigna- 
tures  to  said  paper. 

The  settlement  by  composition  was  not  af- 
fected, and  said  Eustis  P.  Parker  filed  his  pe- 
tition in  insolvency.  The  defendant,  holding 
a  mortgage,  the  validity  of  which  was  dis~ 
puted  by  the  plaintiff,  then  took  poesessioii  of 
the  store  and  stock  of  goods  of  said  Eustis  P. 
Parker,  and  began  to  purchase  goods  therefor 
in  his  own  name.  He  bought  goods  in  his,  the  , 
defendant's,  own  name,  from  the  plaintiff,  to 
the  amount  of  $255. 

There  were  little  or  no  assets  (rf  said  Eustis  P. 
Parker  other  than  the  stock  of  goods  taken  pos- 
session of  by  the  defendant.  The  plaintiff,  be- 
came satisfied  that  the  defendant  could  be  held 
for  the  whole  of  the  debt  which  said  Eustis  P. 
Parker  had  contracted  with  the  plaintiff,  and 
brought  suit  against  William  H.  Parker  to  re- 
cover the  amount  of  said  debt,  and  the  amount 
of  $255  contracted  by  tiie  defendant  In  his  own 
name. 

The  said  suit  was  duly  entered  at  the  April 
Term,  1882,  of  the  Supenor  Court,  and  on  May 
4,  then  next  ensuing,  the  defendant  filed  an  of- 
fer of  indgment  forfhe  plaintiff  for  the  sum  of 
$255. 

On  January  9,  1882,  the  day  of  the  maturity 
of  the  said  note  given  by  the  defendant  to  the 
plaintiff,  the  defendant  paid  the  same  to  the 
AirtT  holding  the  same,  and  received  the  note. 
On  May  11,  188S,  he  brought  an  action  of  con- 
tract for  monev  had  and  received,  joinings 
count  in  tort  lor  conversion,  to  recover  Uie 
amount  of  $116,  paid  as  aforesaid  by  him  on 
said  note.  After  paying  said  note,  the  defend- 
ant claimed  tliat  he  had  never  signed  nor  in- 
dorsed it.  He  so  instructed  the  attorney  who 
brought  the  action  in  his  behalf. 

There  was  evidence  at  this  trial  that  he  did 
sign  and  indorse  said  note.  In  bringing  the  ac- 
tion against  the  plaintiff,  the  defendant  caused 
the  wnt  to  be  placed  in  the  hands  of  the  sher- 
iff, and  an  attachment  to  be  made  thereon  of 
the  stock  of  goods  in  the  plaintiff's  place  of 
business  and  caused  a  keeper  to  be  put  in  cus- 
tody. 

.  Theactionwasduly enteredattheJuneTerm 
of  the  superior  court,  1882,  in  Essex  and  was 
tried  at  the  September  Terra,  resulting  in  ver- 
dict for  the  defendant  therein,  the  present 
plaintiff.  In  Octotjer,  1882,  negotiations  for  a 
settlement  of  both  the  said  cases  were  begun  and 
a  settlement  was  finally  made.  By  the  terms  of 
this  settlement,  the  d^endant,  Parker,  waived 
his  exceptions  in  the  case  brought  by  him 
against  the  plaintiff,  In  which  case^e  attach- 
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ment  of  the  plainttfl's  goods  was  made  for 
which  this  action  was  brought;  and  conseoted 
that  judgment  should  be  entered  for  this  plaint- 
iff,  the  (Pendant  therein;  and  paid  the  costs  of 
said  suit  to  this  plalntifl. 

The  defendant  in  the  present  suit  placed  his 
attorney  on  the  stand,  and  he  testified  that  one 
of  the  terms  of  said  settlement  by  the  defend- 
ant was  that  the  2116  paid  by  the  defendant  On 
said  note  should  be  allowed  to  ^im  as  cash  in 
makins  up  the  amount  for  which  the  suit  of 
SartwHl  v.  Parker,  entered  at  the  April  Term 
1883,  of  the  Suffolk  Superior  Court, was  settled. 
This  suit  was  settled  as  foUows.  Of  the  amount 
claimed  by  the  plaintiff,  the  defendant  paid 
$366  and  one  half  the  balance  of  the  plaintiff's 
claim,  leas  the  amount  of  $116,  which  toe  ]daint- 
iff  had  realized  on  said  note. 

The  plaintiff  produced  no  evidence  to  rebut 
this  testimony  of  the  defendant's  attorney  as  to 
the  allowance  cA  said  unount  of  $116  oy  the 
plaintiff  in  the  settlement. 

The  defendant  offered  evidence  to  prove  that 
the  note  given  to  the  plaintiff  was  to  be  re- 
turned, if  a  composition  was  not  effected;  and 
that  the  notes  subsequently  given  other  credit- 
*  ors  had  this  provision  Incorporated. 

The  Justice  presiding  at  the  trial  ruled  that 
the  plaintiff  had  not  shown  a  termination 
in  lus  &Torfrf  the  action  Inon^t  against  him 
by  the  defendant,  and  that  the  allowance  by 
the  plaintiff  in  the  settlement  of  the  other  suit, 
of  the  amount  of  $116  claimed  by  this  defend- 
ant in  the  action  in  which  the  plaintiff's  goods 
were  attached,  and  in  which  the  defendant  con- 
aented  to  a  judgment  for  this  plaintiff,  was  con- 
dusive  agamst  the  plalntifl  m  the  [ffesent  ac- 
tion. 

The  plaintiff  asked  the  court  to  rule  that  he 
had  a  nght  to  go  to  the  jury  upon  the  question 
whether  or  not  the  said  action  brought  against 
him  by  the  defendant  had  terminated  io  his 
favor ;  but  the  court  declined  so  to  rule,  and 
ordered  the  jury  to  return  a  verdict  for  the  de- 
fendant; to  which  rulings  and  refusals  to  rule, 
the  plaintiff  excepted. 

Jfr.  Phillip  J.  Doherty.  for  plaintiff :  a 

The  defendant  had  no  cause  of  action  In  bn 
-original  suit  against  the  plalntifl.  SoUyvger  t. 
Barle,  82  N.  Y.  398. 

In  an  action  for  abusing  the  process  of  the 
court,  it  is  not  necessary  to  show  the  first  ease 
to  be  at  an  end.   2  Add.  Torts,  Wood's  ed.  62. 

The  fact  that  the  judgment  was  rendered  in 
favco*  of  the  plaintiff  in  present  action,  al- 
though by  consent  of  the  defendant,  is  a  suf- 
ficient termination  of  the  first  suit  to  enable  the 
defendant  to  pursue  this  remedy  if  the  other 
-elements  necessary  for  the  establishment  of  the 
plaintiff's  case  are  proven.  Ch-aig  v.  Basel,  4 
Q.  B.  481, 498;  Grainger  v.  SiU.  4  Bing.  N.  C. 
212. 

Mr.  Chas.  Vvjem,  for  defendant: 
The  exceptions  find  that  defendant  clumed 
that  he  never  signed  nor  indorsed  the  note 
paid,  and  that  there  was  evidence  that  he  did 
both.  If  he  paid  a  note  which  he  did  not  sign  nor 
indorse,  by  mistake,  it  could  not  be  malicious 
to  try  to  maintain  a  suit  for  damages  against  a 
party  wrongfully  negotiating  it.  u  he  gave  the 
note  for  $116,  to  be  returned  under  the  con- 
tingencies stated  by  him,  and  it  was  not  re- 
turned but  n^tiatedf  it  would  seem  that  he 
304 


could  recover  agidnst  the  party  negotiatinK  it. 
Partridge  v.  JfeMer.  14  Qray,  180;  8mm  r. 
Guff,  6  M*.  &  8. 100;  HorUm  v.  jBOy,  11  Heea 
&  W.49d. 

The  payment  of  the  $116  by  the  idalntiff  in 
this  suit  is  a  conclusive  admiaaion  of  the  exist- 
ence of  probable  cause  for  the  suit  in  which  U 
was  paid.  Savage  Brewer,  16  Pick.  458;  2 
Oreenl.  Ev.  ^  458. 

The  question  of  reasonable  or  probable  cause 
when  the  facts  are  not  contested  is  a  question 
of  law.  Cioon  v.  Oerrtf,  18  Oray,  202;  Sbm  v. 
Orocker,  34  Pick.  8S:  Kidder  v.  Parkhunt,  8 
Allen.  895;  Good  v.  French,  116  Mass.  201. 

In  an  action  for  malicious  prosecution  the 
plaintiff  must  show  that  the  prosecution  or  suit 
complained  of  has  been  terminated  by  a  judg- 
ment in  his  favor.  (/Brien  v.  Barrp,  106  Mass. 
804. 

Judgment  for  the  defendant,  entered  by  con- 
sent at  by  way  of  comprmniae,  ia  not  sodi  a 
terminmon  of  tiiesuit  as  to  enable  the  defnid> 
ant  to  maintain  his  suit  for  malicious  prosecu- 
tion. Parker  v.  Farlej/,  10  Cosh.  281;  Qrium 
V.  Dawson,  180  Mass.  81. 

W.  J.,  delivered  the  opinion  of  the 

court: 

The  defendant  gave  his  note  to  the  plaintiff, 
rayable  to  his  own  order  and  indorsed  tiy  him. 
The  plaintiff  negotiated  the  note  and  received 
and  retained  the  monev[Hocured  upon  it  When 
the  note  became  due  tne  defendant  paid  it,  and 
afterwards  sued  the  plaintiff  to  recover  from 
him  the  money  paid  to  take  up  the  note,  joining 
with  a  count  for  money  had  and  receiTed  a 
count  in  tort,  for  the  convenion  of  the  note. 

"Hifs  action  is  brought  for  malicious  prosecu- 
tion in  instituting  that  suit.  The  plaintiff  must 
prove  that  it  was  commenced  without  probable 
cause  and  as  essential  to  that,  the  prosecution 
was  terminated  in  the  plaintiff's  favor.  The 
evidence  of  the  plaintiff  tended  to  show  that 
the  note  was  given  upon  the  consideration  that 
tlie  plaintiff  would  sien  a  certain  comporation 
paper  releasing  his  debt  against  a  third  person. 
The  evidence  of  the  defei^ant  tended  to  prove 
that  the  note  was  delivered  on  condition  that  it 
should  not  be  used  but  should  be  returned,  if  the 
settlement  with  the  debtor  was  not  effected  and 
thatinfactthe  settlement  was  not  carried  out  and 
the  composition  paper  never  became  operative. 
After  the  giving  of  the  note  and  after  the  com- 
position deed  oad  been  abandoned  and  the 
debtor  hiid  gone  into  insolvency,  the  plaintiff 
became  satisned  for  reasons  not  material  to  the 
inquiry;  that  the  defendant  was  liable  for  the 
debts  of  the  insolvent  debtor  and  brought  an 
action  against  the  defeodant  to  recover  the 
amount  due  from  the  insolvent  debtor  to  the 
plaintiff  as  well  as  a  sum  due  from  the  defend- 
ant to  the  plaintiff.  The  twosuiu  were  pend- 
ing at  the  same  time  and  were  included  in  one 
settlement  by  the  parties  by  which  the  defend- 
ant paid  to  the  puiintiff  the  whole  amount  of 
the  defendant's  own  debt  and  one  half  of  the 
amount  due  from  the  insolvent  debtor  less  the 
amount  claimed  by  the  defendant  in  his  suit 
against  the  plaintiff  and  in  that  suit  judgment 
was  entered  for  the  defendant  against  the  plahit- 
iff  in  this  suit.  These  facts  were  not  contested. 
It  thus  appears  that  the  plaintiff  settled  thetoit 
which  he  must  prove  was  (^mmenced  without 
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ErobaUe  cauae  hy  allowing  all  that  was  claimed 
lit. 

A  partv  who  tennlnataB  a  mit  by  paying 
what  is  oemaoded  in  it  being  charged  witfi 
it  as  an  Item  In  accoont  cannot  be  admitted  to 
say  that  the  action  was  commenced  without 
probable  cause.  The  question  whether  want  of 
probable  cause  appears  is  solely  for  the  court 
except  as  far  as  it  depends  upon  disputed  facts 
which  must  be  determined  by  the  jory.  In  this 
case  the  facts  claimed  by  the  plaintiff,  with  the 
undfspiited  facLi,  do  not  show  want  of  probable 
cause  and  will  not  sustain  a  verdict  for  the 
plaintiff  and  the  court  properly  ordered  a  ver- 
dict for  the  defendant.  ^oneY.GroOegr.iiVick. 
81. 

Bxoeptiom  ooemtled. 


OeoTge  A.  BBUCE 
«. 

Pliny  NIGKER80N  et  al. 

1.  Where  plaintiff   offered  •▼idenca  to 
prove  that  he  made  the  contract  of 

?»arehMe  of  an  Interest  in  the  mine  on 
beoralrepreaentation  of  defendants, 
and  vp4m  the  ecmdltioB  that  certain 
wrHieM  reporta  as  to  the  condition  and 
quality  of  the  mine  shonld  be  ▼erlfledt 
te«tlmoii)r  offered  by  defendants  to 
•Kow  that  contracts  made  by  some  of 
tixe  subscribers,  who  were  not  present 
wben  contract  of  plaintiff  was  made, 
w«ra  Bot  eoBdltlonal,  la  clearly  incom- 
petent. 

3.  Tbe  fiaet  that  some  of  the  sabseribers 
to  the  agreement  had  lent  money  to 
tbe  company  is  noteompetent  to  prove 
tlie  value  of  the  stock;  and  evidence 
tiered  to  provo  that  taet  was  ^roporly- 
•wslndod* 


0 


(Middlesex  Filed  Harob  81.  188>.> 

N  defendants'  exceptions.  Overruled. 
ActlMi  im  suhseriimim  to  the  ponbase  of  a 
mine. 

Tbe  case  is  stated  in  the  opinion. 

JtfiaMTf.  Solomon  Uneobi  and  CharieaE. 
Oi  iiiiinlli  for  defendants: 

The  coorts  have  adopted  liberal  rules  In  ad- 
mitting testimony  to  exhibit  the  condition  of 
affairs  under  which  contracte  have  been  claimed 
to  be  made  in  order  to  determine  the  probabili- 
ty or  improbability  that  they  were  made  as 
claimed.  Butte  v.  Tiffany,  31  Pick.  96.  Ckm- 
nar    Parke,  10  Cush.  366, 367. 

TUa  evidence  was,  in  tbe  opinion  the  court, 
under  the  circmnstaDCes  of  the  case  and  the 
course  of  the  plaintifrs  evidence,  admissible. 
DouiUng  v.  Dowling,  10  Ir.  C.  L.  R.  386,  and 
caaes  cited  and  note  <ni  841;  Il^ado^  v. 
Winier,  19  Ves.  Jr.  196. 

It  is  to  be  remembered  that  the  attempt  of 
the  defendants  is  not  to  prove  or  disprove  the 
character  of  dealings  between  one  set  of  parties 
br  proof  of  other  d«dings  between  other  parties, 
tnii  to  establish  the  intrinsic  improbability  of 
the  oonditiou  or  contract  alleged.  Bradbury  v. 
Dwight,  8  Met.  81  ^  UpUm  v.  Wineheeter,  106 
Ma«.  880;  Lee  v.  Wheekr,  11  Oray,  386;  Aywi 

N.B.B.,T.I.  48 


V.  Diekineon,  106  Mass.  113;  iTafri*  v.  Hohnee, 
SOVt.  853;  Weodmardf.Buekanan,h.ILttQ. 
B.  385. 

The  evidence  is  admissible  to  rebut  the  pos- 
sible Inference- from  plaintiff's  testimony,  that 
the  defendants  promised  to  verify,  because  Uiey 
sent  out  Sykes..  Boynton  v.  LatgMon,  1  Allen, 
609;  Harrie  v.  Bolmee,  tupra. 

In  such  and  similar  actions  the  nilee  liberally 
admit  all  evidence  which  bears  upon  the  cha»e 
of  deceit  br  exhibiting  the  circumstances.  So- 
tern  I  it.  Co.  V.  Adame,  38  Pick.  366;  Mattheue 
V.  Bliet,  22  Pick.  48;  Firatjm.  Sk.  v.GoodeOl, 
107  Mass.  149:  Hatkina  v.  Wtm-en.  115  Mass. 
514;  StoekweU  v.  SiOoway.  118  Mass.  884. 

Contract  B  made  the  subscribers  and  those 
interested  in  it,  in  effect,  partners  tn  a  joint  en- 
terprise. Dougherty  v.  Ch'eary,  80  Cal.  390;  3 
C<Ml.  Part.  6th  ed.  chap.  85. 

Market  value  is  not  the  only  standard,  under 
any  circumstances;  and,  especially  when  there 
is  no  market  value,  other  evidence  must  be  re- 
sorted to.  Murray  v.  Stanton,  99  Mass.  846; 
Eaton  V.  MMue,  7  Qray,  566;  Benham  v.  Dun- 
bar, 108  Mass.  865. 

Evidence  of  an  actual  loan  upon  the  property 
to  the  company  was  of  weight  to  detennine 
the  value  of  the  property,  Murray  Y.Staiiion, 
tupra;  Whitney  v.  ThaMwr,  117  Mass.  538. 

The  question  asked  of  the  witness  Stevens  as 
to  his  conference  with  experts  should  have 
been  admitted.  It  must  be  presumed  to  have 
been  preliminary  to  an  inquiryas  to  the  value 
of  the  property.  Whitney  v.  Thateher,  tupra; 
EaekiTU  v.  Hamilton  Mut.  Ine.  Oe.  5  Qray,  483. 

Fbr  that  purpose  it  was  competent  to  exhibit 
his  qualifications  to  testify  as  to  value.  Whit- 
man V.  Botion  A  Me.  R.B.  Go.t  AUen,.&18. 
Mr.  A.  E.  PUlsbxiry,  for  plaintiff: 
The  qiiestion:  "At  the  time  or  after  you 
signed  this  subscription,  was  there  any  con- 
dition between  you  and  Mr.  Nlcfcerson,  one 
of  the  defendants,  or  any  of  these  subscriben. 
as  to  lutving  the  report  of  Smitii  and  Nortlmp 
verified  f  Is  objectionable:  1,  because  it  limits 
the  inquiry  to  one  of  the  defendants,  while  tbe 
purchase  might  have  been  made  of,  and  all 
conversation  had  with,  the  other  defendant; 
and,  3,  on  the  broader  ground,  that  the  fact 
ttiat  the  defendants  made  with  a  third  person 
a  different  contract  concerning  the  same  subject 
matter,  if  proved,  has  no  tendency  to  show 
that  they  did  not  make  with  the  plaintiff  the 
contract  declared  on.  The  following  cases  may 
be  referred  to  as  In  point:  HoUingham  v.  Head, 
4  C.  B.  N.  8.  888;  Carter  v.  Pnfice,  Peake,  95; 
atnith  V.  WiUan*,  6  C.  &  P.  180;  ^enedey  v. 
De  WiUott,  7  East,  108;  Hoteombe  v.  Heieeon, 
2  Camp.  801;  Jaekem  v.  Smith,  7  Cow.  717; 
PhOpe  V.  ConarU,  80  Vt.  377,  381 

W.  Allen,  J,,  delivered  the  opinion  of  the 

court: 

These  exceptions  present  hut  two  questions, 
both  as  to  the  admissibility  of  evidence.  The 
plaintiff  having  offered  evidence  that  he  made 
the  contract  for  the  purchase  of  an  interest  in 
the  mine  on  the  oral  representation  of  the  de- 
fendants, and  the  condition  that  certain  writ- 
ten reports  as  to  the  condition  and  quality  of 
the  mine  should  be  verified;  the  defendants 
called  two  witnesses,  subscribers  to  tibe  agree- 
ment tot  the  pvichaM  of  On  ' 
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were  not  present  when  the  contract  testified  to 
by  the  plaintiff  was  made,  and  asked  them  the 
queatiODs  whether  there  was  any  condition  be- 
tween them  and  the  defendants  or  the  other 
subscribers  about  havins^  the  reports  verified, 
or  if  there  was  any  collateral  agreement  to 
which  ^ey  were  parties.  The  evidence  was 
clearly  incompetent.  • 

It  is  argued  for  the  defendants  that  the  rep- 
resentations testified  to  by  the  plaintiff  were  that 
the  subscriptions  were  conditional,  referring  to 
till  the  subscriptions;  and  that  the  reports  were 
to  be  verified  before  anybody  would  be  called 
upon  to  pay;  and  that  therefore  it  was  compe- 
tent  to  prove  that  some  of  the  subscriptions 
were  not  condititmal,  as  diowing  the  drctmi- 
stances  under  which  the  plalntifi!%  contract  was 
made,  and  the  improbability  that  it  was  condi- 
tional. But  we  do  not  see  that  this  raises  the 
question,  or  leaves  it  anyUiing  but  an  offer  to 
prove  that  the  representations  were  not  made  to 
otiier  subscribers  as  evidence  that  they  were  not 
made  to  the  ^aintifl. 

It  is  argued  that  the  subscribers  were  part- 
nen,  and  that  the  testimony  offered  is  that  of 

CQcra  as  to  the  terms  of  the  copartnerahip. 
it  is  not  competent,  on  the  quMtion  wheth- 
er one  partner  was  induced  to  join  the  partner- 
ship by  false  representations  as  to  its  terms,  to 
prove  that  others  joined  without  such  repre- 
sentations. The  fact  that  some  of  the  subsmh- 
ers  to  the  agreement  had  lent  money  to  the 
company  would  not  be  competent  to  psove  the 
value  of  the  stock;  and  the  evidence  offered  to 
prove  that  foct  was  propnly  exchided. 
^ecqationt  overruM. 


Henry  T.  WILCOX 
e. 

aty  of  NE  W  BEDFORD. 

The  entry  upon  l&nd,  by  a  elty,  for  the 
purpose  of  constructing  a  sewer  moat 
D*  after  the  tahing  of  the  land  and  not 
before;  bat  if  the  city,  in  contemplation 
of  laying  out  a  street  and  while  legal 
nroeeeoiii^  therefor  are  In  preg^ees. 
takea  possession  of  the  land  and  works 
thereon  forthe  purpose  of  constructing 
the  way,  eaeti  net*  grive  character  and 
effect  to  the  posseesion  taken  after- 
waxds;  hence,  where  the  cit^  after- 
wards and  within  two  years  did  some 
acts  in  purananoe  of  opening  up  an  ex- 
tension of  the  way,  it  is  not  luable  to  an 
action  of  treapaM*  on  the  part  of  prop- 
erty holders,  for  entry  upon  the  land 
after  the  expiration  of  two  yeMns,mider 
tfaeproyisions  of  the  statute. 

(Bristol  Filed  JooiuutU,  1886.) 

ON  report,  on  an  agreed  statement  of  facts. 
Judgment  for  defendant. 
Trespass  wainst  a  city,  for  entiy  upon  lands 
after  the  expiration  of  two  years  from  the  tak- 
ing of  such  lands  far  the  purpose  id  street  ex- 
tension. 

aoe 


The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mem-t.  H.  M.  Knowltonand  H.E.  Par- 
ry, for  plaintiff. 
Mtsan.  T.  M.  Stetaon  and  Xi.  I*.  Hohnes, 

for  defendant 

Ghu'dner,      delivered  the  oidnion  of  the 

court: 

The  question  at  Issue  between  the  parties  is: 
whether  the  defendant  City,  within  two  yean 
from  November  18,  1874.  took  possesaion  of 
any  part  of  the  land  then  laid  out  tor  the  exten- 
sion of  Hillman  Street,  for  the  purpose  of  con- 
structing the  way.  The  agreed  facts  find  tliat, 
mior  to  November  18,  1874,  and  In  October. 
1874,  the  <Aty  authcolties  beq^  wcnlc  aa  the 
line  of  the  proposed  extension,  in  laying  out  a 
sewer  through  the  middle  portion  thereof,  and 
that,  as  the  sewer  was  filled,  its  top  was  leveled 
off  by  the  City  and  made  passable  for  drivine 
with  carriages,  teams,  etc.,  over  a  part  of  said 
extension.  Tiua  takiiuf  possesmon,  even  for  the 
purpose  of  constructing  the  way.  Is  not  what 
the  statute  contemplates.  The  entry  upon  the 
land  must  be  after  the  taking  and  not  befcne; 
and  if  the  only  possession  taken  by  the  City  was 
before  November  18,  1874.  when  the  exteniioD 
was  laid  out,  it  will  not  avail  Uie  defendant  It 
would  not  be  the  act  required  by  the  statute, 
and  would  operate  as  inenectually  as  if  done 
after  the  li^^we  of  the  two  years  Uierun  men- 
tioned. Nevertheless,  we  wink  if  the  Ci^,  in 
contemplation  of  laying  out  a  street  and  mule 
legal  proceedings  therefor  are  in  progress,  tains 
possession  of  the  land  and  works  thereon,  fix 
the  purpose  of  constructing  the  way,  thattheee 
acts  are  not  without  significance. 

If  after  the  laying  out.  nothing  more  is  done 
by  the  City  within  two  years,  then  theprevikMU 
poasesrion  taken  and  work  done  go  fornotUng. 
But  such  previous  possession  and  wra-k  give 
some  meaning  to  the  possession  taken  by  the 
City  after  the  mying  out;  and,  in  view  of  such 
previous  acts,  less  evidenc*  would  be  required 
to  show  that  the  City,  after  the  layingout  took 
possession  for  the  purpose  of  ctmstructing  the 
way.  These  acta  of  the  City,  if  found  to  be 
done  before  the  laying  out,  for  the  purpose  of 
constructing  the  way,  give  character  and  effect 
to  the  possession  taken  afterwards;  and  it  can 
be  Been,  in  the  light  of  these  previous  entries 
upon  the  land  and  work  thereon,  for  what  the 
City  afterwards  took  possession;  whether  for 
the  purpose  of  constructing  the  way  or  for 
other  and  foreign  purposes. 

The  aoreed  facts  find  in  addition  to  what  has 
been  said  that,  prior  to  November  18,  1674,  the 
City  removed  an  old  wall  which  partly  ohstnict- 
ed  the  entrance  to  the  extension  from  Cedar 
Street;  ttiat  it  placed  curved  or  comer  edge- 
stones  at  the  comer  of  Cedar  Street  and  and 
extension,  but  in  the  line  of  and  in  Cedar  t^ieet; 
that  ttw  City  located  a  place  fw  a  sidewalk  oa 
the  south  idde  of  the  extenslcHi  and  curbed 
with  cut  edgestones  for  about  fourteen  feet 
west  of  the  west  line  of  Cedar  Street  and  aboat 
four  feet  from  a  sand  catcher  built  in  the  ex- 
tension; that  a  paved  gutter  was  built  from  Ce- 
dar Htreet  to  the  sand  catcher,  which  is  a  brick 
structure.  underaTOund,  with  an  opening  into 
the  gutter.  Aner  November  18,  187i  and 
witwi  two  years  ther«kna,  the  Clff  naed  tbe 
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sand  catcher  and  cleaned  It  out  twiceayear;!a 
tbe  Bpring  of  1875,  the  City  altered  the  «ad 
catcbor ,  talsed  the  gnrana  of  the  eztendoa 
of  Cedar  Street  and  near  the  sand  catcher;  and 
rep^ved  the  surface  on  tbe  extension,  where  tbe 
water  ran  into  tbe  gutter  for  a  few  feet  for  the 
purpoee  of  providing  for  tbe  surface  water  and 
water  coming  from  Cedar  Street  and  Hillman 
Street  east  of  C«dar.  Since  November,  1874. 
the  extension  has  been  open,  passalde  for  car- 
riftfeaonly  from  Cedar  to  Ash  Streets,  and  the 
pubUc  have  largely  used  it  for  cairiagEs: 

Upon  theagreed  facts  we  have  no  difficulty 
in  finding  that,  after  November  18,  1874,  and 
within  two  years  tberefrom,  the  defendant  took 
possession  of  part  of  tbe  land  laid  out  for  tbe 
extension  for  Hilbnan  Street,  for  tbe  purpoee 
of  constmctiiig  tbe  way. 

The  defendant  oonteiuls  that  tbe  plaintiff  cui- 
not  maintain  this  action  of  trespass;  that  his 
only  remedy  is  by  eertiorari  or  by  a  writ  of 
protiibition.'  As  we  have  determined  tbe  case 
upon  the  merits,  it  Is  not  neceasaiT  to  consider 
what  the  remedy  of  tbe  plalnttfl  should  be.  By 
the  terms  of  the  agreed  facts  there  must  be 

Jxidgmeni  for  the  d^endaat. 


Caleb  SAUNDERS,  Appt.. 
«. 

CITY  OF  LAWRENCE. 

An  independent  election  of  the  saine  per- 
son to  office,  by  each  branch  of  a  city* 
eonneilf  ia  not  a  valid  election  of  such 
perBon,  under  an  ordinance  providing  for 
election  by  either  branon,  to  be  fol- 
lowed by  e«menrreiiee  of  the  other 
branch. 


-nied  MarahSUlMB.) 


ON  app^  trv  plaintiff  from  a  ludgmentof  tbe 
Superior  Court  in  favor  of  defendant,  In  an 
action  for  salary  as  dty  solicitor.  Affirmed. 

The  case  was  presented  on  an  agreed  state- 
ment of  facts,  substantially  as  follows; 

The  ordinances  of  tbe  City  of  Lawrence, 
chapter  87,  in  force  since  1879,  provide  that 
there  shall  be  chosen  annually,  in  the  month  of 
January  or  February,  by  concurrent  vote  of 
both  branches  of  tbe  city  council,  a  city  solic- 
itor, who  shall  be  an  attorney  at  law.  The  or- 
diiuUM»s  of  the  CKy  provide  that  either  branch 
of  tihe  dtycooncil  may  first  elect  s^  officer. 

Chapter  8  of  the  dty  ordinances.  In  force 
since  1879,  provides:  "And  unless  by  law  or 
ordinance  otherwise  specially  determined,  all 
officers  shall  be  removable  at  pleasure  by  the 
aiithori^  conferring  their  appomtment  orelec- 
:  ion;  and  shall  hold  office  unni  their  successon 
are  chosen  and  qualified,  unless  removed  from 
office." 

Ho  ordinance  of  the  City  determines  that  the 
city  solicitor  shall  not  be  removable  under  tbe 
provisions  of  the  foregoing  ordinance. 

The  rules  and  orders  of  said  dty  council  pro- 
vide that  when  either  board  shall  not  concnr  In 
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I  any  action  of  the  other,  notice  of  such  nonoon- 
cnrrawe  shall  be  given  tbe  other  board  by  writ- 
ten message. 

On  Wecmesday,  January  9, 1684,  at  ar^^ilar 
meeting  of  tbe  common  council  of  said  City,  the 
said  common  council  proceeded  to  tbe  election 
of  a  dty  solidtor,  ana  tbe  plaintiff  received  a 
majori^  of  tbe  votes  cast  and  was  declared 
elected  on  the  part  of  that  board.  Notice  of 
said  election  was  sent  on  that  day  to  the  board 
of  aldermen. 

At  a  regular  meeting  of  the  board  of  aiders 
men  on  the  same  day,  notice  having  been  re- 
ceived of  tbe  election  of  the  plaintiff  to  said  of- 
fice, on  tlie  part  of  tbe  common  council,  the 
said  board  proceeded  by  a  yea  and  a  nay  ballot 
to  vote  on  me  concurrence  with  the  other  board 
in  said  election.  Three  ballots  were  cast  In  the 
affirmative  and  three  ballots  In  the  negative. 
And  the  hoard  refused  to  concur  In  said  election. 
The  board  of  aldermen  then  proceeded  to  ballot 
for  a  dty  solidtor.  Several  oallots  were  taken 
which  resulted  in  no  choice,  and  upon  motion 
the  matter  of  electing  a  dty  solidtor  was  laid 
on  tbe  table,  and  the  Board  adjourned  to  Janu- 
ary 10. 

On  January  10  the  board  of  aldermen  met 
and,  after  transacting  various  matters  of  busi- 
ness, adjourned  to  Iriday,  January  ll.witiumt 
taking  any  action  upon  the  election  of  a  dty 

solidtor. 

On  January  11  tbe  board  of  aldermen  met 
and,  on  motion,  proceeded  to  the  election  of  a 
dty  solidtor  ballot.  The  plaintiff  recdved 
four  votes,  bdng  a  majori^  of  all  tbe  votes 
cast,  and  was  declared  elected  on  the  part  of 
that  board. 

No  meeting  of  tbe  common  coundl  wasbdd 
between  the  said  January  9,  and  January  16, 
on  wbich  day  at  a  session  of  uid  common  coun- 
cil, notice  was  recdved,  dated  January  9,  that 
the  board  of  aldermen  at  a  meeting  on  January 
9  bad  voted  to  non-omcur  in  thcelectlon  ot 
Caleb  Saunders  as  dty  solidtor.  Notice  was 
also  recdved  at  the  same  meedng,  from  the 
board  of  aldermen  that  at  a  meeting  of  said 
board  held  January  11  Caleb  Saunders  had  been 
elected  dty  solidtor,  on  the  part  of  tbat  board. 

In  making  up  the  record  of  the  meeting  of  the 
board  of  aldermen,  bdd  January  11,  one  James 
E.  Sbepard,  then  the  dtyderkandcterkof  the 
board  of  aldermen,  conduded  the  record  with 
these  words:  "And  was  declared  elected  in 
concurrence."  Some  two  or  three  days  after 
be  had  made  up  said  record  and  after  be  bad 
gone  out  of  office  as  said  dty  derk  and  clerk  of 
the  board  of  aldermen,  his  attention  was  called 
to  the  records  by  one  Jdin  J.  Donnovan,  the 
assistant  d^  clnk,  who  had  been  present  at  the 
meeting  of  the  board  on  said  January  11,  and 
said  Shepaid,  saying  that  It  was  a  mistake  of 
his,  tbat  it  was  a  clerical  error,  and  not  in  ac- 
cordance with  tbe  facts,  drew  ted  lines  throiwh 
tbe  words ' '  in  concurrence  "  and  wrote '  'on  the 
part  of  this  board." 

A  meeting  of  the  board  of  aldermen  had  in- 
tervened between  the  time  when  said  record  was 
made  up  and  the  time  when  It  was  so  changed 
by  said  Sbepard:  but  tbe  attention  of  the  board 
of  aldermen  bad  not  been  called  to  the  record. 
Tbe  only  vote  which  was  taken  on  the  subject, 
on  January  11,  was  a  ballot  for  the  election  of 
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In  the  meeting  of  the  board  of  aldennen,  | 
January  21 ,  1884,  came  up  notice  that  the  com- 
mon councU  bad  nonconcurrcd  in  the  election 
of  Caleb  Saunders  as  city  solicitor  and  had 
elected  Wm.  F.  Moyeson  the  part  of  that  board; 
laid  on  the  table  for  one  week. 

In  board  of  aldermen,  January  28,  1884, 
a  communication  from  City  Solicitor  Tubes, 
showing  the  importance  of  effecting  a  speedy 
election  of  his  successor  was  read  ana  accepted. 
A  communication  from  Caleb  Saunders,  claim- 
ing to  have  been  elected  by  both  branches  of  the 
city  government  and  tendering  his  services  as 
citv  solicitor,  was  also  read  and  placed  on  flic. 

In  relation  to  the  notice  of  the  election  of 
William  F.  Moyes  aa  city  s(^icitor  bytiie coun- 
cil, the  mayor  was  requested  to  procure  the  ad- 
vice of  the  present  city  solicitor,  Caleb  Saun- 
dCTS,  claiming  to  have  "been  previously  elected 
by  both  branches  of  the  city  council  to  that  po- 
sition. 

In  board  of  aldermen ,  February  4, 1 884,  a  com- 
munication from  John  E.  Tarbox,  cit^  solici' 
tor,  was  presented  giving  it  as  his  opinion  that 
the  election  of  a  city  solicitor  had  not  been 
effected. 

On  motion,  the  board  proceeded  to  ballot  in 
concurrence  in  the  election  of  William  F. 
Moves,  as  city  solicitor  by  the  council. 

The  plaintm  presented  himself  at  the  office 
of  the  city  derk  and  offered  to  be  sworn  into 
(rtBce,  but  the  dty  deA  declined  to  administer 
to  him  the  oath  of  office,  and  said  Saunders 
never  took  the  oath  of  office. 

The  ordinance  establishing  the  office  of  dty 
solidtor  or  any  other  ordinance  of  the  dty  does 
not  make  any  provisions  in  regard  to  qualify- 
ing bv  taking  oaths. 

At 'the  close  of  the  year  he  demanded  his 
salary  as  dty  solicitor. 

The  plaintiff  was  a  resident  of  Lawrence 
during  the  year  1884. 

If  upon  tne  above  stated  facts  the  court  is  of 
the  opinion  timt  the  plaintiff  was  duly  elected 
dty  solicitor  for  the  year  1884,  and  is  entitled 
to  the  salary  as  such.  Judgment  to  be  entered 
for  the  plaintiff  for  fSOO  and  interest  from  date 
of  writ;  oUierwise  for  defendant. 

Menr§.  D.  *  C.  O.  Saunders,  for  plaint- 
iff: 

The  plaintiff  received  the  concurrent  vote  of 
both  branches  of  the  dty  coundl.  On  January 
9,  the  common  council  did  their  part  by  elect- 
ing the  plaintiff  dtv  solidtor  on  the  part  of 
that  board,  and  notiiyfng  that  fact  to  the  board 
of  aldermen.  On  the  same  day,  the  aldermen 
upon  recdring  the  notice,  upon  a  ballot  on  the 
quesUon  of  concurrence,  failed  to  concur  by  a 
tie  vote.  Such  action ,  at  lesst  until  the  common 
council  bad  notice  of  it,  could  be  reversed  by 
the  aldermen  at  their  pleasure.  Beed  v.  Au- 
guaia,  35  Oa.  886;  Lock*  v.  BoeheaUr.  5  Lans.  11 ; 
Jeraey  Ciit/v.  State,  1  Vroom,  531,  639;  Siatay. 
Jeraey  City.  8  Dutch^086;  Stoddardv.  CfOman, 
S3  Vt.  568;  Woody.  Gutter,  188  Mass.  149. 

The  act  of  the  board  of  aldermen  of  January 
11,  was  sudi  a  reconsideration  of  the  action  of 
January  9,  as  if  the  vote  of  that  day  had  been 
formally  reconsidered  and  the  board  had  then 
voted  to  concur,  ^te  v.  Foster,  3  Halsted, 
101, 107. 

The  election  subsequently  of  Wm.  F.  Moyes, 
as  dty  solidtor,  was  not  a  removal  of  the 
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glaintifl  from  office.  Buch  removal  could  only 
e  made  by  concurrent  vote  of  the  dty  council 
to  that  effect  after  notice  sent  to  the  plaintiff. 
If  the  plaintiff  was  so  removed,  notice  of  such 
removal  must  have  been  sent  to  him.  GbmpMi- 
weatth  V.  8l\fter,  35  Pa.  St.  28. 
Mt.  Andrew  C.  Stone,  for  defendant: 
The  plalntifl  could  receive  a  1^1  election  as 
dtv  solicitor  of  Lawrence,  only  In  the  fonn 
and  manner  prescribed  by  tiie  ordinances  of 
that  City.  AUy-Oen.  v.  Bimonds.  HI  Mass.  356. 

Notice  having  been  received  by  the  board  of 
aldermen,  that  the  common  council  had  made 
choice  of  plaintiff  as  city  solidtor.the  only  vslid 
action  competent  for  the  board  of  aldermen  to 
take  was  concuirence  or  non-cmcorrence  by  af  • 
flnnative  or  negative  vote.  §  8,  dty  charter, 
Stat,  of  1858,  cbap.  70. 

The  subsequent  election  of  Wm.  F.  Moves, 
was  a  removal  of  plaintiff  fnnn  office,  ii  he 
had  been  previously  elected.  Chandler  v.  Lb«- 
renee,  128  Mass.  218;  JTnowlH  v.  Bottoti,  12 
Gray,  889;  Wood  y.  Gutter.  186  Maaa.  149. 

An  dected  office-  is  not  entitled  to  compoi- 
sation.  without  having  performed  the  duties  of 
the  office.  The  plaintiflahould  have  proceeded 
by  information  in  the  nature  of  a  quo  vnrrmto 
against  j^Ioyes.  Attjf-Gm.  v.  8ifaond$,  til 
Mass.  256. 

W.  Allen* delivered  the  opinion  of  the 
court: 

The  vote  of  the  board  of  aldermen  of  Janu- 
ary 11,  was  not  a  vote  in  concurrence  with  the 
common  council.  The  board  could  act  In  the 
dection  of  a  city  solicitor  in  two  ways:  tn* 
concurring  in  an  election  made  by  the  common 
coundl  or  by  making  an  election  to  be  con- 
cnrred  in  the  cooncu.  The  two  prooeedings 
differ  in  ftmn  and  in  substance.  One  is  by  a 
yea  and  nay  ballot,  upon  the  qoestimi  of  con- 
curring In  the  election  of  a  particular  per«m: 
the  other  is  by  a  ballot  for  persona,  in  order  to 
elect  one  from  all  who  are  eligible. 

After  the  vote  in  the  negative,  on  tbe  ques- 
tion of  concurrence  on  January  9,  the  board  of 
aldermen  might,  under  a  proper  motion,  have 
taken  further  action  upon  that  queatiw,  hot  it 
did  not  It  chose  to  regard  tnat  matter  as 
finally  dlspraed  of,  and  proceeded  to  the  new 
and  different  matter  of  making  a  first  dectkm, 
to  be  sent  to  the  common  coundl  for  its  cod- 
cun-ence. 

Its  further  action  was  nbt  upon  the  nodoe  of 
election  from  the  cunuuHi  coundl.  but  npoa 
proceedings  for  a  new  election,  and  tiie  vote<tf 
the  adjourned  meeting  of  January  11,  was  not 
upon  that  notice,  but  was  a  new  election. 
Neither  the  intention  nor  tbe  power  of  tbe  al- 
dermen to  make  it  so  Is  doubtiuL 

If  tJie  record  shows  that  the  pdalntiff  was  de- 
clared to  have  been  by  that  vote,  elected  io 
concurrence,  it  also  shows  that  the  declaiatkn 
was  not  true.  The  leocwda  of  both  tmodw 
show  that  the  pkdntiff  was  not  dected  br  oon- 
current  vote  of  both. 

We  need  not  consider  whether  the  subsequent 
concurrent  action  of  both  branches  in  electiiig 
another  to  the  office,  would  have  worked  tlK 
removal  of  the  plaintiff  if  be  had  been  doh 
elected,  nor  whether  if  elected  and  not  nmond, 
he  could  have  received  the  aala^. 
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Charles  J.  KIMBALL* 
David  L.  WITHINQTON. 

The  owner  In  fee  of  a  traxit  of  land  on 
WtUsh  there  was  a  house  set  off  to  and 
held  hy  another  id  right  of  dower,  eon- 
▼ejed  the  land  by  a  deed,  expressly  re* 
MFving  the  houae  occupied  by  the 
doweresa.  Held,  that  the  deed  was  to 
be  construed  as  excepting  from  its  op- 
eration the  house  and  the  entire  estate 
in  it  and  the  land  under  it,  there  being 
notliing  in  the  deed  to  limit  the  excep- 
tion to  a  lesser  estate;  and  that  the  re< 
Tension  expectant  In  the  dower  eatate 
did  not  paw. 

l^aex  FUed  Uaroh  SI.  188S.) 

APPEAL  from  the  Superior  Court  hy  the  re- 
8p<.md(!Dt  in  a  proceeain^for  partition,  from 
a  jud^ent  granting  parlition.  AMrmed, 

The  case  was  submitted  upon  the  foUowing 
Agreed  statement  of  facts: 

ChorleB  Kimball,  late  of  West  Newbury,  in 
said  county,  deceased,  fattier  of  the  petitioner, 
died  intestate  seised  of  various  parcels  of  real 
estate,  among  which  was  a  certain  piece  of  land 
about  twenty-Uve  acres,  on  which  were  two 
dwelling  houses,  a  bam,  shed  and  other  out 
baildinES.  He  left  a  widow,  Lucy  B.  KimbaU, 
and  as  lielrs,  two  sons,  John  R,  Kimball  and 
ClurlesJ.  Kimball,  the  petitioner.  To  the  widow 
thne  was  set  off,  April  30,  1850,  as  part  of  her 
dower  one  of  said  awelUng  houses  "With  the 
privilege  to  il  and  around  it  to  pass  and  repass, 
as  may  be  necessary  in  order  to  the  full  use  and 
enjoyment  of  the  same  and  a  right  to  the  well 
by  the  house  for  water."  This  dwelling  house 
and  the  land  under  the  same,  being  the  lot  de- 
scribed in  the  petition,  Is  the  property  sought  to 
be  divided. 

Dower  was  also  set  off  tn  a  twenty-three  acre 
piece,  excepting  a  shoe  shop  and  blacksmith 
shop  thereon,  and  in  two  other  small  pieces  of 
land.  June  24,  1869,  John  R.  quitclaimed  to 
Charles  J.  fdl  the  Urst  mentioned  parcel  includ- 
ing the  locm  in  mio,  also  the  twenty-three  acre 

Siece  with  building  thereon,  both  subject  to  the 
Dwer  as  set  off. 

March  10,  1860,  Charles  J.  quitclaimed  to 
John  R.  all  h^  right,  title  and  interest  in  one 
undivided  half  of  the  2(Ku«tn^,subJect  to  the 
dower  as  set  off,  "  bounded  and  described  as  in 
the  return  of  the  committee  to  set  off  dower, 
which  return  is  duly  recorded  and  to  which  ref- 
erence may  be  had." 

March  17,  1868,  the  probate  guardian  of 
Charles  J.  presented  to  probate  court  a  petition 
setting  forth  "  that  it  is  necessary  to  sell  some 
part  of  a  certain  piece  of  land  containing  about 
twenty-five  acres  with  two  dwelling  houses  and 
other  buildings  thereon."  describing  the  whole 
lot;  one  of  satd  houses  being  occupied  by  Lucy 
6.  Eimbnll,  held  by  her  as  dower,  said  ward 
being  seised  of  one  half  of  what  she  so  holds, 
and  praying  for  license  to  sell  the  whole  of  the 
real  estate  of  said  ward  above  described.  Upon 
this  petition,  citation  was  Issued  aettine  forth 
that  the  petition  had  been  presented  for  license 
to  seU  the  whole  of  the  real  estate  of  said  ward 
described  in  the  petition.    Upon  this  petition 

•See,  KlmbaU  v.  Hctntosh,  134  Mass.  m. 
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license  was  granted  to  sell  the  whole  of  the  real 

estate  of  said  ward. 

May  8, 1868,  said  guardian  undo-sald  license 
sold  to  one  Chase  all  said  first  mentioned  parcel 
of  land,  with  a  dwelling  house,  bam  and  other 
out  buildinjn  thereon.  leserviog  the  house  oc- 
cupied by  Mrs.  Kimball  with  tne  privilege  for 
the  owners  of  said  bouse  to  use  the  yard  around 
said  house  equally  with  said  grantee,  also  the 
same  privilege  in  the  yard  front  of  the  bam; 
also  reserving  the  shed  with  land  under  it  on 
the  easterly  end  of  the  bam  wlUi  the  hennery 
near  it. 

March  24,  1865,  the  guardian  made  return 
to  the  probate  court  that  he,  being  authorized 
"to  make  sale  of  the  real  estate  5t  Charles  J, 
Kimball*  *  *  fcr  the  purposes  in  the  license  set 
forth"  gave  notice  by  publication.  The  descrip- 
tion in  the  notice  is  as  follows:  "A  farm  situated 
on  the  main  road  in  West  Newbury  about  one 
half  mile  from  Artichoke  River  and  about  the 
same  distance  from  the  church  and  school- 
house.  The  farm  contains  about  twenty-five 
acres  of  good  land,  good  house,  bam  and  other 
out  bniraings.  It  was  fomierfy  owned 
Charles  Kimball  and  is  now  owned  by  his  son, 
Charles  J.  Kimball,  and  is  about  four  and  one 
half  miles  from  Newburyport.  For  further 
particulars  apply  to  Newell  Ordway,  guardian 
of  Charles  J.  Kimball . " 

Sept.  11, 1869,Chase  conveyed  by  description, 
if  entitled  to  convey.to  William  8.  Mcintosh  all 
said  parcel  of  land,  including  said  house  occu- 

gied  by  Mrs.  Kimtwll  and  land  under  the  same, 
harles  J.,  after  the  death  of  his  father,  lived 
in  the  house  with  his  mother,  Lucy  S.,  for 
some  time  and  then  moved  Into  the  other  house 
and  lived  there  until  the  sale  to  Chase.  He  then 
moved  back  into  the  house  with  his  mother  and 
has  lived  there  ever  since,  he  occupying  one 

Eirt  and  his  mother  the  other,  until  the  death  of 
ucy  £3.,  April  1.  1881.  The  shed  aforesaid 
was  always  occupied  by  Charles  J',  and  Lucy 
S.,  and  up  to  present  time  as  respects  Charles' 
J. 

In  1871  said  guardianship  was  terminated 
and  said  Charles  J .  became  free  and  discharged 
therefrom. 

John  R.  Kimball  conveyed  to  the  respondent, 
December  SQ,  1882,  the  premises  conveyed  to 
him  by  deed  <tf  Charles  J.  KImbaU,  dated 
March  16.  1860. 

Meurt.  David  L.  Within^on,  pro  ae, 
and  Nathaniel  N.  Jonea,  for  respondent: 

The  guardian's  deed  conveyed  to  Cliase  the 
whole  Interest  of  Kimball  in  the  iocus  in  quo. 
It  is  clear  that  the  intention  is  to  except 
the  existing  dower  estate  of  Mrs.  Kimball. 
The  words  reserving  and  excepting  are  fre- 
quently used  indiscriminately.  Bowen  v.  Con- 
ner, 6  Cush.  182;  StoektceU  v.  Couiliard,  139 
Mass.  288;  Oicm  v.  Field,  lOS  Mass.  106;  PettM 
V.  Hawet,  18  Pick.  836. 

The  words  themselves  naturally  apply  to 
that  estate,  and  are  apt  words  to  except  it  from 
the  grant  Canody  v.  Marey,  18  Qray,  878; 
Sto^wM  V.  Cou^Iard,  tupra;  Meteru  v.  Jfo- 
terve,  19  N.  H.  240;  CfroOvy.  Montgomery,  88 
Vt.  238;  Swick-v.  Sean,  1  Hill,  17;  HowirdT. 
Pepper,  136  Mass.  28. 

The  word  owner  may  describe  an  estate  less 
than  a  fee  simple  or  fee  tail.  Davenport  v. 
Farrar,  9m.  B14.  C ^. 
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A  widow  witb  unassigned  dower  is  not,  nor 
Is  a  mortgagee  sucb  owner.  Ermul  v.  KuUok, 
8  Kan.  494;  Parker  v.  B(uter,  2  Gray,  189; 
limpkim  v.  Uarton,  25  N.  J.  Eq.  284. 

Norisone  wbo  has  agreed  to  puFcbase.  Bm- 
ofefv.  Nantucket,  11  Ciish.  488;  LoonUv.  So- 
gan.  9  N.  T.  486. 

*  Under  the  mechanics'  lien  law  the  term 

owner  is  limited  to  the  contractor.   Howard  v. 

Sobinaon,  5  Cush.  123. 

But  if  these  words  import  a  reservation  to 

Charles  J.  Kimball,  then  thej  onlr  reserve  a 

life  estate,  for  there  are  no  words  of  limitation. 

AAoraft  V.  S.  R.R.  Co.  VSiA  Masa.  106.  and 

cases  cited  therein. 
Mr.  Horace  I.  Bartlett,  for  petitioner: 
The  deed  to  Cliase  did  not  change  the  title 

in  the  locus.    See,  Kimbail  v.  Melntoah,  184 

Mass.  362. 

In  construing  that  deed  the  intention  of 
the  parties  is  to  goTem.  WorViingbm  r.  Hyl~ 
yer,  4  Mass.  205:  Adams  r.  FMhtngham,  8 
Mass.  861;  Allen  v.  Sotbm,  20  Pick.  468;  Ja- 
THaiea  Pond  Aq.  Go.  v.  Ghandta;  9  Allen,  166. 

The  rule  of  construction,  most  strongly 
against  the  grantor,  is  only  to  be  resorted  to 
when  the  language  is  so  ambiguous  that  all 
oUier  rules  of  construction  ful.  Boston  v. 
Rieltardson,  13  Allen,  166. 

To  determine  the  intent,  tlte  subject  matter, 
the  dtostion  of  both  parties,  and  the  whole 
language  of  the  instrumeut  is  to  be  considered. 
Bumnsr  v.  Williams,  8  Mass.  162. 

If  there  was  nothing  else,  the  words,  "re- 
serving the  house  occupied  by  Mrs.  Kimball 
with  the  privilege  for  the  owners,"  would 
constitute  a  valid  exception  of  the  loeus,  wheth- 
er the  word  used  was  reserve  or  except  is  Im- 
material Gale  V.  GOum,  18  Pick.  897;  Hard 
V.  OurHs.  7  Met.  94:  Stoektoelt  v.  CimiUard,  129 
Bfass.  288. 

An  exception  is  separating  part  of  that  em- 
braced in  the  description  ana  already  in  being. 
Surd  V.  Gurtit,  7  Met.  110. 

A  reservation  is  to  be  construed  an  exception, 
If  that  will  best  effect  the  intent  of  the  parties . 

Awen  V.  Conner,  6  Gush.  183;  Oag  v.  Walker, 
86  Me.  54. 

And  this  exception  is  to  the  petitioner  in  fee. 
It  needs  no  words  of  inheritance  in  order  that 
it  may  go  to  his  heirs  or  assigns.  Wintkrop  v. 
Fairbanks,  41  Me.  807;  Smith  v.  Ladd,  Id.  314; 
Whitaker  v.  Brown,  46  Pa.  197;  Kederv.  Wood, 
80  Vt.  245;  Randall  v.  BandaU,  59  Me.  840; 
Cardigan  v.  Armitage,  9  E.  C.  L.  60;  Eynerson 
t:  Mooney,  60  N.  H.  818;  Munn  v.  WorraU,  58 
N.  Y.  48;  Wiley  v.  Sirdorus,  41  Iowa,  226; 
Sloan  V.  Lmcrenee  Furnace  Co.  29  Ohio,  568; 
Sail  V.  Ionia,  88  Mich.  498;  Miiwr  v.  SheeJian, 
80  Minn.  419;  Bangs  v.  Parker,  17  Me.  460; 
Fbrbuth  V.  Lombard,  18  Met.  114;  Allen  v. 
.  Scott,  21  Pick.  25. 

The  petition  of  the  guardian  was  for  license 
to  sell  a  certain  |^e  of  land;  the  license  was 
to  sell  tbe  whole  of  tbe  real  estate  of  the  ward: 
this  license  was  void.  Verryv.  McOlellan,  6 
Grav,  585. 

The  fee  remains  in  the  ward,  it  not  having 
passed  from  him  by  a  sale  not  authorized  by 
statute.     W'iUiams  v.  Reed,  5  Pick.  482. 

If  tlie  deed  to  Chase  did  change  the  title  to 
the  loeut  in  quo,  it  left  in  the  petitioner  a  life 
estate.  Gurtisr.  Gardner,  18  Utet.  457;  Botcen 
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T.  Conner,  6  Cush.  132;  AUen  v.  8eoU,  si^w; 
Wt^ter  V.  Potter,  l05  Mass.  414. 

And  a  person  having  only  a  life  estate  may 
have  partitioa  P.  S.  ch^.  178.  g  8;  Mvs»^ 
v.  Sanborn,  IS  Maw.  165. 

W.  AUen.  J.,  delivered  the  opinion  of  tlie 
court : 

The  petitioner,  being  seised  in  fee  of  a  parcel 
of  land  containing  twenty-five  acres,  on  which 
were  two  dwelling  houses,  one  of  which  had 
been  assigned  to  lus  father's  widow  as  dower, 
conveyed  an  undivided  half  of  the  reversion  of 
the  dower  estate  to  his  brother.  Afterwards, 
the  probate  guardian  of  the  petitioner,  by  license 
of  tlie  probate  court,  sold  and  conveyed  the  land 
with  one  dwelling  bouse  thereon,  reserving  the 
house  occupied  by  the  widow;  the  question  ia 
whether  the  reversion  expectant  in  the  down- 
estate  passed  by  the  deed. 

The  deacripnon  of  the  land  in  the  deed  in- 
cludes the  locut ;  one  dwelling  hoose  is  men- 
tioned as  conveyed,  and  the  other,  with  colain 
privileges  appurtenant  to  it,  and  a  shed  with 
the  land  under  it  not  included  in  the  dower 
estate,  are  said  to  be  reserved. 

The  bouse  as  set  off  to  the  widow  in  dower, 
included  tbe  land  under  it,  and  the  same  effect 
must  be  given  to  the  word  in  the  deed.  The 
word  "reserving"  must  beconstnud  bb  "ezonit- 
ing,"  because  the  widow  liad  a  life  estate  In  toe 
bouse  which  could  not  be  reserved  to  the  grant- 
or, but  only  excepted  out  of  the  grant,  anl  the 
reservation  of  the  shed  and  the  land  under  it 
can  only  operate  as  an  exception  and  not  as  a 
reservation.  The  exception  of  the  house  and 
shed  include  the  entire  estate  in  the  land  wader 
them,  unless  there  is  something  to  limit  it  to  a 
lesser  estate.  It  is  said  that  the  exception  is  of 
tbe  dower  estate  or  of  an  estate  for  the  Ufe  of 
the  widow.  The  language  of  tbe  deed  does  not 
point  to  this  in  regard  to  the  house.  The  nat- 
ural expression  of  that  intention  would  be  to 
except  or  reserve  the  widow's  right  of  dower, 
OS  in  Canedv  v.  Marcy,  18  Gn^,  873;  or  tocc«- 
vey  the  reddue  of  the  whole  estate  not  set  <^ 
to  the  widow  as  Im  dower,  as  in  Eempton  v, 
Sviift,  3  Met.  70.  The  same  construction  must 
be  given  to  the  language  used  as  applied  to  tbe 
house  and  its  appurtenances  and  as  applied  to 
tbe  shed  and  the  land  under  it;  and  it  would  be 
a  wholly  unwarrantable  construction  to  limit 
the  exception  of  the  latter,  which  did  not  belong 
to  the  dower  estate,  to  an  estate  for  the  Ufe  <h 
the  widow. 

No  inference  contrary  to  this  can  be  drawn 
from  the  circumstances  of  ttte  sale  as  far  as  they 
are  disclosed  in  the  statement  of  facts.  Tbe 
guardian's  i>etitioo  for  leave  to  sell  alleged  that 
It  was  necessary  to  sell  part  of  the  estate,  and 
prayed  for  leave  to  sell,  and  the  liooise  was  to 
sell  the  whole  of  the  real  estate  of  tbe  waid 
The  property  to  be  sold  was  described  in  the 
notice  of  sale  as  a  t&rm  containing  twenly-flve 
acres,  a  house,  bam  and  other  buildings.  It 
mentioned  but  one  house ;  it  did  not  mention 
any  right  of  dower,  or  any  reversi<Mi,  or  any 
undivided  interest  of  the  ward.  The  ward  had 
the  entire  interest  in  severalty  in  all  but  the 
house  occupied  by  the  widow  and  its  appa^ 
tenauces,  and  owned  the  reversion  of  that  in 
common  with  his  brother.  There  is  noUiing 
disclosed  to  indicate  anyjQtention  Jto  sell  the 
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undivided  interest  In  the  rerendoni  and  when, 
under  these  circumstances,  a  deed  was  given, 
m^ng  no  mention  of  dower  or  reversion, 
but  expressly  reserving  not  only  the  house  with 
annirtenaaces  occupira  hy  the  widow,  in  which 
she  had  a  life  estate,  and  the  petitioner  and  his 
brotbar  the  reversion;  and  speaking  of  the 
owners  of  the  house,  but  also  by  the  same  word 
reserving  another  building  and  the  land  under 
it  in  which  the  petitioner  had  the  entire  estate, 
we  cannot  construe  the  deed  otherwise  than  ex- 
cepting out  of  its  operation  the  buildings  and 
the  land  covered  by  them,  so  that  no  estate  in 
that  grant  of  the  promises  would  paas  by  it 
See,  0ate  t.  Ootmm,  18  Pick.  807;  SoOsueUr. 
CouiUarU,  12U  Mass.  381;  Athenp  v.  Eattem 
B.  R.  Co.  136  Mass.  196. 
Judgment  affirmed. 


Orrin  MESSENGEB,  per  pro.  ami. 
«. 

James  DENKIE. 

WiMre  a  person  thoavhtlessly  and  im- 
prudently puts  himself  in  apoaition  of 
danger  and  receives  injury  thereby,  hia 
injury  is  attributable  to  his  own  care- 
leesnera  and  noi  to  any  negligence  of 
defendant. 

(Suffolk  Filed  Haroh  1«,  UBS.) 

ON  report  from  the  Superior  Court,  on  a  ver- 
dict directed  for  the  defendant.  Jutlgmmt 
an  terdiet. 

This  is  an  action  of  tort  to  recover  damages 
to  the  i^Dtiff  from  the  alleged  negligent  driv- 
ing of  the  defendant,  ^  the  same  case  that 
has  been  once  before  to  the  supreme  judicial 
court  reported  in  187  Mass.  Id7.  After  that 
opinion  the  case  came  again  for  trial  before  a 
jury  in  the  Superior  Court.   At  the  trial,  the 

Elaintiff  opened  his  case  substantially  as  fol- 
»ws.  so  fiur  as  relates  to  the  occurrences :  the 
accident  occurred  Feb.  17, 1881,  on  Aspinwall 
Avenue,  a  public  street  In  BrookUoe,  at  a  point 
140  feet,  more  or  leas,  distant  from  Harvard 
Street. 

The  plaintiff,  who  was  a  boy  then  of  the  age 
of  eight  years  and  nine  months,  and  who  lived 
in  BrooUiae,  on  Harvard  Place,  was  standing 
upon  Harvard  Street.  It  was  a  pleasant  day, 
and  about  a  quarter  past  four  in  the  afternoon. 
Tbero  came  altxig  at  that  time,  driving  towards 
Aspinwall  Avenue,  one  6tewart,a  skillful  dnver 
and  with  a  sleigh  and  a  tingle  horse.  The 
plaintiff,  who  knew  him,  asked  nim  if  he  might 
ride  a  littie  way  on  his  sleigh,  and  Stewart  gave 
bim  permission,  and  drew  up  and  stoppea  his 
^cign  to  let  the  boy  get  on.  The  boy  got  upon 
tbe  left-hand  runner  of  the  sleigh,  the  one 
nearest  the  sidewalk  where  he  was  standing, 
and  having  got  on,  Stewart  drove  slowly  on 
down  Harvanl  Street  and  around  the  comer 
down  Aspinwall  Avenue. 

When  Stewart's  sleigh  had  got  down  to  the 
point  one  hundred  and  forty-two  feet  from  the 
comer  of  Harvard  Street  and  Aspinwall 
Avenue,  the  defendant  was  driving  behind 
Stewart,  and  the  boy,  thanking  Mr.  Stewart  for 
tbe  ride,  said  he  would  get  off  tlicae;«nd  Stew- 
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art  held  up  nearly  to  a  walk  or  quite  a  walk  to 
let  tiim  get  off. 

The  boy  put  his  feet  upon  the  ground,  ran 
along  a  step  or  two,  glanced  to  see  what  was 
behind  him,  and  saw  Mr.  Domle's  hone  some 
thirty  odd  feet  behind  him,  coming  in  the 
track,  upon  tiie  right  hand  ^de  of  the  street, 
and  directly  behind  Mr.  Stewart. 

After  glancing  round  and  seeing  where  Mr. 
Dennie  was,  be  let  go  of  the  sleigh,  stepped 
immediately  to  the  left,  and  started  to  cross  the 
street. 

The  boy  bad  reached  at  least  as  far  as  the 
middle  (H  the  street,  and  then  noticed  that 
Instead  of  keeping  the  tnick  he  was  in  when  he 
got  off  the  slel^,  Dennie's  horse  had  turned 
out  as  if  to  pa^  by  Stewart,  and  was  coming 
directly  upon  him. 

Ete  hud  but  a  moment  to  determine,  before 
the  horse  came  upon  him  and  trampled  him 
down.  The  bov  tried  to  ^  on  his  feet:  he 
partially  succeeded,  but,  bimded  and  dazed  by 
bis  severe  Injuries,  staggered  and  fell  again. 

After  this  opening,  the  counsel  for  defendant 
asked  the  court  to  rule  that  the  plaintiff  could 
not,  as  a  matter  of  law,  maintain  his  action  in 
view  of  the  former  question  of  the  supreme 
court  herein  referred  to. 

The  presiding  Justice  who  heard  the  case  at 
the  former  trial,  suggested  that  the  opening 
left  some  matters  uncertain,  especially  as  to  the 
consent  of  the  parents  to  the  boy's  riding  on 
sleighs  under.certain  circumstances, which  was 
testified  to  at  the  former  trial;  and  said  that  if 
the  only  new  testimony  to  be  introduced  was 
that  of  the  boy,  who  was  not  a  witness  before, 
he  was  prepared  to  dispose  of  the  case.  And 
in  reply  to  a  direct  question  by  the  court  to  the 
plaintiffs  counsel,  wtiether  "the  evidence  as  to 
the  consent  of  the  parents  and  all  tbe  circum- 
stances will  be  the  same  as  before,"  the  counsel 
replied,  "sulwtantially." 

The  presiding  Justice  being  then  of  opinion 
that  upon  the  opening  and  statement  of  counsel 
he  was  bound  so  to  rule,  under  the  decision 
above  referred  to,  held  that  the  plaintiff  could 
not  maintain  his  action,  and  directed  a  verdict 
for  the  defendant,  which  was  rendered. 

Mr.  B.  Wadleigh.  for  plaintiff. 

Meitrt.  C.  F.  Kittredge  andC.  A  Will< 
iamSf  for  defendant: 

The  case  Is  controlled  by  the  decision  report- 
ed in  187  Mass.  197. 

The  plaintiff's  counsel,  when  asked  by  the 
court  "whether  the  evidence  as  to  the  consent 
of  the  parents  and  all  the  drcumstances  will 
be  the  same  as  before,"  replied, '  'substantially." 

"  Substantially  the  same"  means  "the  same 
in  substance."  Thus  it  appears  that  the  sub- 
stance of  Uie  plaintiff's  case  has  been  passed 
upon  by  this  court  in  the  former  trial.  There- 
fore, the  plaintiff  is  concluded  by  that  decision. 
Fm  V.  Ifahanl,  106  Mass,  378,  380. 

There  was  no  evidence  of  negligence  on  the 

rt  of  the  defendant.  CoUon  v.  iVood,  8  C.  B. 
S.  668;  Smith  v.  mt.  Bank,  99  Mass.  605. 

By  the  Court : 

When  this  case  was  before  the  court  at  a 
former  term,  it  was  decided  that  upon  the  facts 
:  there  appearing,  the  plaintiff  was  not  entitled 
to  recover.   Meuenger  v.  Dennie,  187  Mass. 
Il97.  ^  . 
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The  facts  offered  to  be  shown  at  the  second 
trial  do  not  in  an^r  material  particular  differ 
from  those  shown  in  the  first  trial. 

The  plaintiff  was  engaged  in  the  daneerous 
nwrt  of  riding  upon  the  runners  of  a  sleigh  in 
the  public  Btreete;  he  suddenly  left  the  runner 
of  a  sleigh  on  which  he  was  riding,  while  it 
was  in  motion  in  front  and  within  a  few  feet 
of  the  fdeigh  driven  by  the  defendant,  whow^ 
drivinff  at  a  moderate  rat«  ot  apeed.  If  as  is 
now  cblmed,  the  plaintiff  saw  the  defendant's 
team  approaching,  it  does  not  help  his  case. 
He  tlioughtlessly  and  imprudently  put  him- 
self in  a  position  of  danger,  and  upon  the  facts 
his  injury  is  attributable  to  his  own  careless- 
ness and  not  negligence  of  the  defendant. 

Judgmmt  on  the  wrdiet. 


George  P.  0CKER8HAUSEN 

0. 

Michael  DURANT  et  al. 

Where  the  defenae  to  the  action  on  a, 
contract  was  failure  of  consideration. 

a  fiklae  wamtntj  of  the  article  pur- 
chased, and  the  erldonee  was  conflict- 

ing  as  to  whether  there  was  a  warranty 
or  not,  proof  that  the  article  was  not 
as  aa  defendant  thought  it  was, 

ana  that  plaintUf  had  bou^t  it  for  a 
low  price  does  not  tend  to  show  a  sale 
wltli  warranty,  and  may  proporly  be 
ezeladed. 

fHfddlesez  FUed  March  82, 1888.) 

ON  defendants'  exceptions.  Otemiled. 
This  was  an  action  of  contract  on  a  promis- 
sory note,  the  consideration  for  which  was 
foity-six  hogsheads  of  Demerara  molasses,  sold 
bv  the  plaintifl  to  the  defendants,  and  which 
plain  tiff  had  purcliased  of  a  dealer  in  New  York. 

The  defendants  admitted  the  making  of  the 
note,  but  claimed  and  offered  evidence  tending 
to  show  that  the  molasses  was  sold  under  an 
express  warranty  that  "  it  would  give  the  beat 
of  satisfaction  for  distilling  purposes  and  mak- 
ing vinegar,"  the  defendants  being  engaged  in 
curying  on  the  business  of  ma£ing  vinegar 
from  the  distillation  of  molassds.  The  defend- 
ants also  claimed  and  offered  evidence  tending 
to  show  that  the  molasses  was  not  good  for  dis- 
tilling purposes  and  making  vinegar,  and  that 
it  had  no  value  to  them  for  the  purposes  for 
which  they  claimed  it  iras  warranted. 

Plaintiff  contended  and  introduced  evidence 
tending  to  show  that  the  molasses  was  sold  with- 
out any  warranty. 

As  l>earing  on  question  of  warranty  alone  and 
not  upon  the  question  of  damages,  counsel  for 
defendants  offered  to  show  what  price  was  paid 
by  plaintiff  for  the  molasses  in  New  York  a 
few  days  prior  to  its  sale  to  defendants;  and  in 
offering  said  evidence  stated  that  it  was  for 

{>urpose  of  showing  that  the  price  paid  was  so 
ow  that  the  molasses  could  not  have  been  of 
the  quality  mentioned  in  the  warranty  claimed 
to  have  been  made  by  plaintiff's  agent. 

In  offering  said  evidence,  defendants'  coun- 
sel also  statM  that  he  would  in  connection  there- 
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with  offer  thereafter  other  testimony  tending  to 
show  that  molasses  of  the  qnaUtr  whfcii  lie 

claimed  plaintifl  had  warranted  this  to  be,  had 
at  the  time  of  its  purchase  in  New  Yoi^  a  ob- 
tain market  price  in  open  market,  and  claimed 
that  the  [nice  paid  for  this  molassea  would  ap- 
pear by  Uiis  evidence  to  be  so  low  as  to  nise 
the  presumption  that  it  was  not  of  the  qoali^ 
mentioned  in  the  alleged  warranty. 

The  court  reftued  to  admit  the  evidence  of- 
fered, and  the  defendants  duly  excepted  there- 
to. The  jury  found  for  the  ^aintiff  in  the  full 
amount  of  said  note. 
Mr.  Charles  P.  Searle,  for  defendants: 
The  price  for  which  a  thhig  is  bought  and 
sold  constitutes  its  market  value  and  orainarily 
is  the  best  and  most  satisfactory  standard  ctf  es- 
timating its  value.  Kent  v.  WkitJteg,9  ASka, 
63;  Wf/tnan  v.  Lexington  *fi  W.  C.  B.  B.  Co.  IS 
Met.  816. 

In  a  market  regularly  attended  by  bn^era  and 
sellers  a  sale  of  ao  article  of  a  recogniied  and 
uniform  character,  constantly  bought  and  sold 
in  that  market  so  as  to  have  a  place  upon  i»ice 
current  lists,  would  serve  to  show  the  value  of 
that  article  on  the  day  of  such  sale.  Whittxey  r. 
Thadur,  117  31bS8.  628. 

Demerara  molasses  being  a  staple  article  had 
at  the  time  of  the  sate  a  fixed  marketprice,  and 
such  market  price  or  yalue  in  New  York  may 
be  proved  by  evidence  of  sales  then  and  there 
of  merchandise  of  the  same  quality.  Whiitu^ 
V.  Thaxker,  llTMass.  528,  527;  PaineY.  BoAtn, 
4  Allen,  168,  170;  ShaUnek  v.  Stoneham.  R  B. 
R.  6  Allen,  115;  dark  v.  Baird,  0  N.  Y.  188; 
QiU  V.  McNmiut,  43  N.  Y.  45. 

Meters.  Raaney  &  Clark,  for  plaintifl: 

C.  Allen,  J.,  delivered'  the  opinion  of  the 
court: 

The  evidence  was  conflicting  as  to  whether 
there  was  a  warrantr  or  not,  and  the  excluded 
evidence  was  offered  as  bearing  on  this  ques- 
tion alone.  We  do  not  see  that  the  evidence 
which  was  excluded  would  have  had  any  ma- 
terial tendency  to  show  the  probabili^  of  ibe 
defendant's  position,  that  the  plaintiff  nive  ibe 
alleged  warranty.  It  was  too  remote.  Indeed, 
the  argument,  that,  imder  the  circumstances 
sought  to  be  proved,  the  plaintifl  would  not 
have  been  likely  to  give  the  warranty,  is  qnite 
as  strong  as  any  argument  which  occurs  ta  as 
in  favor  of  the  opposite  conclusion.  Proof  that 
the  molasses  was  not  as  good  as  the  defendant 
thought  it  was  and  that  It  was  bought  by  the 
plaintiff  for  a  low  price  does  not  tend  to  show 
that  it  was  sold  with  warranty. 

Exe^^nM  ecerruled. 


Edward  E.  PRATT 
American  BELL  TELEPHONE  CO.  et  al 

1.  If  a  party  eontraetlny  to  deliver 
■took  at  a  future  day  has  stock  in  hit 
possession  or  eontrol  vrhen  he  makes  the 
contract,  he  is  not  oblis*d  to  dellrer 
that  identical  stock  t  the  contract  can 
be  performed  by  the  delivery  of  any 
other  share  of  the  same  stoek. 

3.  The  mode  in  which  one  par^  toaeon- 
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tract  shall  >nai>l<i  hima«lf  to  do  what 
h»  baa  a^reMl  to  do  i«  no  ooneern  of 
tbe  other  party  and  ia  no  part  of  the 
eontraet. 

8.  Tbeeonrtis  not  empowered  to  write 
into  a  eontraet  terms  which  neither 
party  understood,  at  tbe  making  theoreof , 
were  any  part  of  the  Bame. 

4.  Where  aotea  issued  by  a  corporation 
obligated  it  to  pay  the  bearer  a  certain 
mm  of  money  m  three  years  with  inter- 
est, or  to  eznnange  the  stock  of  the  com- 
pany therefor  upon  certain  date8,during 
the  running  of  the  notes,  the  holder 
thereof  Is  in  no  aense  a  stockholder 
aikd  haa  no  vested  right  or  title,  l^^al  or 
equitable,  in  any  particular  stock. 

(Suffolk  ^FlledEtobnurrM.  188B.) 

F equity.    Decree  affirmed. 
The  American  Bdl  Telephone  Company 
was  organized  on  March  30,1880,  mider  the  pro- 
viaioQS  of  chapter  117  of  the  Acts  of  tbe  year 

1880,  which  provided  that  its  capital  stock 
ahonld  exceed  91,000,000.  snd  should  not  ex- 
ceed $10,000,000. 

Fully  paid  up  stock  of  the  Company  was 
issued,  to  the  amount  of  97,850,000,  or  78,600 
shares  of  the  par  value  of  9^00  each. 

Of  eliis  amount,  14,000  shares  were  held  by 
the  defendants,  Forbes  and  othns,  as  tnistees 
under  a  deed  of  trust  executed  on  February  30, 

1881,  which  set  apart  S,000  of  said  shares  to  se- 
cure "the  performance  for  the  henefit  of  the 
holders"  of  a  certain  series  of  notes  of  the  com> 

Eanv.convertible  into  stock  at  the  option  of  the 
older,  in  three  years  from  their  date,  author- 
ized by  a  vote  of  the  directors  of  the  Company 
on  September  18,  1880,  and  which  set  apart 
the  remaining  9,000  of  said  shares, "  For  the 
ben^t  of  and  subject  to  tbe  direction  and 
disposal  of  said  American  Bell  Telephone 
Compi&ny." 

On  August  7,  1882,  the  directors  of  the  de- 
fendant Company,  needing  further  capital  for 
the  purposes  of  construction,  voted  "  to  issue  a 
circular  to  the  holders  of  stock  and  convertible 
notes,"  "  offering  tbe  convertible  notes  of  the 
Company  to  an  amoimt  not  exceeding  904S,000 
on  such  terms  as  might  be  fixed  by  the  executive 
committee."  The  executira  committee  were  also 
the  trustees  under  the  deed  of  trust.  The  circu- 
lar was  issued  In  accordance  with  this  vote  to 
the  holders  of  stock  and  convertible  notes  of  the 
Company,  ofTeringto  each  holder  of  ten  shares 
of  stock,  or  of  91)000  convertible  notes  of  the 
flnt  issue,  the  tight  to  subscribe  for  91OO  of  the 
new  issue;  and  accompanying  the  circular 
was  a  form  for  the  transfer  of  Uie  rights  to  sub- 
scribe to  the  proposed  issue  of  convertible  notes, 
and  a  itam  of  subscription  for  tbe  convertible 
notes. 

These  rights  were  negotiated  In  the  market, 
and  were  bought  by  puties  other  than  those  to 
whom  they  were  orifpnally  issued,  and  the  con- 
vertible noteti  were  Issued  to  tbe  holden  of  these 
transferred  rights. 

Tbe  plaintili  held  about  SOO  shares  of  stock, 
which  entitled  him  to  subscribe  to  98,000  of  the 
new  issue,  and  subsequently  purchased  in  the 
market  sufficient  additional  rights  to  entitie  him 
to  convertible  notes  to  the  amount  of  941 ,800. 


The  second  series  of  convertible  notes  were 
duly  issued  on  October  30,  1882,  to  tbe  amount 
of  9645,000,  and  the  plaintiff  exchanged  tbe 
rights  he  had  so  purchased  for  said  convertible 
notes. 

At  the  time  of  tbe  issue  there  was  no  other 
full  paid  stock  of  said  Company  duly  Issued, 
owned  and  subject  to  the  control  of  tbe  Com- 
pany, which  could  be  wpropriated  to  meet  title 
obligation  incurred  by  the  issue  of  tbe  second 
series  of  convertible  notes,  except  the  0,000 
shares  of  stock  then  held  under  said  deed  of 
trust. 

These  convertible  notes  were  all  of  tbe  fol- 
lowing form  and  tenor: — 

"9100.  No.   

Three  years  after  date,  for  value  recdved, 
'  The  American  Bell  Telephone  Company,'  at 
its  treasurer's  office,  In  Boston,  will  my  to  tbe 
bearer  in  lawful  money  of  the  United  States  of 
America,  9^00;  and  on  their  respective  dates 
will  pay  tbe  interest  coupons,  hereto  attached, 
upon  presentation  and  surrender  thereof. 

Tbe  bolder  thereof,  may,  on  April  20,  1884, 
or  on  October  30,  1884,  and  at  no  other  time, 
exchange  this  note,couponB  not  being  attached, 
for  tbe  stock  of  tbe  Company,  at  par;  that  is, 
for  one  share. 

Holders  who  wish  to  convert  thuq  are  re- 
quested to  give  not  less  than  five  days  previous 
notice  to  the  treasurer. 

The  American  Bell  Telephone  Company, 
by  Wm.  R.  Driver,  Treasurer. 

The  plaintiff.before  the  vote  for  tbe  Increase 
of  capital,  filed  this  bill  praying  that  the  de- 
fendant Corporation  might  be  enjoined  from  is- 
suing any  additional  sharesof  capital  stock  prior 
to  Octot>er  21,  1884,  unless  in  such  manner  and 
upon  such  terms  as  should  secmre  to  the  holders 
of  the  convertible  notes  the  right  to  share  on 
equitable  terms  in  the  benefits  of  said  issue;  and 
that  said  trustees  might  be  decreed  to  boM  tbe 
shares  of  stock  In  their  names,  or  so  many  of 
them  as  may  be  needful  to  secure  tbe  perform- 
ance of  the  contract  of  theCorporation  contained 
in  said  convertible  notes,  charged  with  a  trust 
for  the  plaintiff  and  others  in  uke  interest;  and 
that  in  case  of  the  issue  of  any  shares,  said 
trustees  should  be  required  to  sell  the  rights  at- 
tached to  the  shares  charged  with  said  interest, 
and  to  hold  the  proceeds  of  each  sale  for  and  on 
account  of  the  plaintiff  and  other  noteholders 
in  like  case  with  him;  the  plaintiff  offering.  In 
regard  to  the  bonds  so  held  by  hlm,to  make  all 
such  pavments  and  do  all  such  acts  as  might  be 
equitably  required  to  entitle  bim  to  tbe  relief 
pr^ed,  and  for  general  relief. 

lliecaseiB  presented  on  appeal  from  a  decree 
dismissing  the  bill. 

Jfenr«.  w.-G.  Rnsaell,  Prince  *  Pea- 
body,  for  plaintiff: 

Alternative  promises  made  by  defendant 
Company,  ^ving  the  holder  an  option  to  call 
for  the  pCTioimance  of  either,  on  certain  dates, 
m^  be  treated  as  being  two  absolute  promises. 

Until  the  option  is  declared  it  is  bound  to 
keep  itself  In  a  position  to  carry  out  either  of 
them,  at  the  election  of  the  holder.  In  tbe  case 
at  bar  the  plaintiff  relies  wholly  upon  the  prom- 
ise to  deliver  stock,  and  the  case  may  be  treated 
as  though  defendant  bad-  made  a  single  abso- 
lute promise  in  consideration  of  a  present  cash 
payment  to  deliver  stock  of  tbe  ^^^'""(^^^^^ 
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valae;  that  is,  one  share  for  each  $100  paid 
Dinmnore  v.  Duncan,  (S7  N.  T.  878,  677, 
578;  HotehkiM  v.  Nat.  Baia^,  SI  Wall.  854  (88 
U.  8.  bk.  33,  L.  ed.  645). 

Tliis  Ib  true,  a  fortiori,  where.as  in  tbin  caae, 
the  option  has  been  declared.  Such  declaration 
relates  beck  to  the  original  contract,aDd  makes 
the  case  exactly  the  same  as  if  defendant  had 
entered  into  a  single  contract  to  sell  stock. 
Re  AdajM  and  the  Kermngton  Vestry,  L.  R.  37, 
Ch.  D.  394r-899;  Lawet  v.  BeniieU,  1  Cox,  167; 
mKk  V.  Homertham,  L.  R.  4  Ex.  D.  34. 

Thecase  last  cited  wasthatofasale  by  auction, 
August  1,  upon  condition  that  the  purchaser 
shtnild  make  a  deposit  at  once  and  should  pay 
the  balance  of  the  purchase  money  August  39, 
when  the  purchase  should  be  completed.  Held, 
that  a  dividend  declared  August  38,  belonged 
to  the  purchaser,  as  the  title  related  back  to  the 
time  of  the  original  contract. 

To  the  same  effect  la  Harris  r.  Stemu,  7  N. 
H.  454. 

What  is  the  meaning  of  the  words  "the 
stock  of  the  Company?"  The  parties  must  be 
presumed  to  have  intended  that  which  is  le^/ 
rather  tlian  that  which  is  illegal,  and  their  con- 
tract will  be  construed  accordingly.  Broom  v. 
Batehelor.  1  Hurt.  &  N.  355;  Steele  v.  Hoe,  14 
Q.  B.  481,445;  Cheney  v.  Courtois,  18  C.  B.  N. 
S.  684.  640;  Bank  CMumbu»  v.  Bruee,  17  N. 
Y.  607;  PHee  v.  Minot.  107  Mass.  40. 

The  only  possible  legal  contract  was  a  con- 
tract to  sell  shares  then  owned  by  the  Com- 
pany. Any  other  contract  must  be  void  within 
Uie  Stock  Jobbine  Act.    P.  8.  chap.  78,  S  6. 

A  has  one  hunored  shares  of  stock,  and  con- 
tracts to  sell  that  number  of  shares;  be  cannot 
afterwturds  legally  contract  to  sell  another  hun- 
dred, since  he  is  no  longer  the  owner  or  as- 
signee of  any  unincumbered  shares.  Stebbins 
y.  Lepm^f,  8  Cush.  187. 

The  contract  could  not  have  been  intended 
to  refer  to  shares  to  be  thereafter  issued,  since 
it  was  made  by  the  directors  of  the  Company, 
who  had  no  power  to  make  such  an  issue,  that 
power  being  Tested  br  statute  in  a  meeting  of 
the  Corporation  called  for  that  purpose.  P.  8. 
chap.  106,  §  84. 

Moreover,  such  new  Issue,  if  made,  could 
only  be  disposed  of  in  the  manner  required  by 
law,  by  onering  it  to  previous  stockholders. 
Qray  v.  Portland  Bank,  8  Mass.  864;  P.  8. 
chap.  ia5,  1;  20. 

An  increase  of  capital  stock  is  so  unusual  and 
extraordinary  an  act  that  it  cannot  be  presumed 
to  have  been  in  the  minds  of  the  parties  so  as 
to  affect  the  meaning  of  this  contract.  R.  Co. 
r.  AUerUm,  18  Wall  388  (86  C.  8.  bk.31,  L. 
ed.  903). 

Nor  could  the  contract  have  been  intended  to 
refer  to  stock  to  be  purchased  by  the  Company. 
It  was  not  competent  for  the  Corporation  to  un- 
dertake to  deal  in  Its  own  shares  by  buying  and 
selling  them  in  the  market.  Re  London  H. 
A  C.  E.  Bank,  L.  R.  5,  Ch.  444;  Hope  v.  Inter. 
F.  8<>c.  L.  R.  4  Ch.  D.  827;  Coppin  v.  areen- 
tea  Co.  88  Ohio  St.  375;  State  v.  Obfirlin  Bldg. 
A  Loan  Amt.  85  Ohio  St.  358;  German  8av. 
Bank  v.  Wvlfekvhler,  19  Kan.  60;  Currier  v. 
Lebanon  Slate  Co.  56  N.  H.  363;  Coleman  t. 
Columbia  OH  Oo.  til  Pa.  8t  74-77. 

Cases  like  Ldand  v.  Be^ydm,  103  Mass.  642- 
651,  which  holds  that  a  corporation  having  an 
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accumulation  of  funds  on  band  may  inveflt  in 
its  own  shares,  or,  Dupee  v.  BoUon  Wat.  Power 
Vo.  114  Mass.  37,  which  holds  that  it  is  compe- 
tent for  a  land  company  to  receive  its  own 
shares,  in  Ueu  itf  money,  In  pfqmtent  for  land 
which  it  has  wM.,  do  not  go  tax  towards  sus- 
taining the  lighten  a  telephone  companrtoen- 
ter  into  specimtive  contracts  for  fatuTedMivay 
of  its  own  shares. 

Under  P.  S.  chap.  105,  §  30,  stock  held  rim- 
ply  for  the  benefit  of  the  company  is  not  enti- 
tled to  share  the  benefit  of  such  an  increase. 
This  the  Company  must  be  presumed  to  have 
known,  and  to  have  given  to  this  stock  the 
benefit  c/t  such  increase,  upm  the  theory  that 
others  beside  itself  had  ri^ts  in  sudi  8to<^ 
Am.  B.'Prog  Co.  v.  miven.  101  Mass.  898. 

The  term  "  share  of  stock"  means  a  certain 
undivided  allquotportion  of  thecai^tal  stock  of 
the  company.  The  certificate  is  simply  the 
u8ual,altboughDotthe  ee8entia].evidence  of  sacb 
rtock.  LeJand  v.  Haydtn,  103  Mass.  S4S;  Set- 
ley  V.  N.  Y.  Nat.  Beeh.  Bank,^  Abb.  N.  C.  61, 
65;  FaetoriAT.  Int.  Co.  v.  MaHne  D.  D.  dS. 
Co.  81  La.  Ann.  140;  OorwitA  v.  CtUver,  69  BL 
502;  Bank  of  Commerc^t  App.  78  Pa.  St.  59; 
Rorer,  R.  R.  166,  g  9;  Ang.  &  A.  Corp.  8th  ed. 
§660. 

On  this  ground,  a  subscriber  to  a  corporatwo 
cauiot  be  assessed  until  all  the  shares  uo  taken; 
for  not  until  then  does  he  hold  the  shares  of 
aliquot  portion  of  the  stock  which  alone  be  con- 
tracted for  with  its  incident  rights  and  Uabili- 
ties.  Salem  JfiU  Dam  Go.  v.  Bopet,  9  Pick.Zi. 
88;  Worcester  AN.  B.  B.  Co.  v.  Hinds,  8  Cosh. 
110;  Stoneham  BraTusk  B.  B.  Co.  v.  Gould,  t 
Gray,  277,  a78;  OldtoionAL.  B.  B.  Go.  v.  F«- 
zw,  89  Me.  571;  Pike  v.  B.  A  C.  8/tore  Line  B. 
B.  Co.  68  Me.  445 ;  Baile  v.  Caivert  OoU.  Soe. 
47  Md.  117. 

The  power  of  the  corporation  to  decrease  the 
fractional  proportion  of  the  capital  stock  held 
by  each  shareholder,  must  be  compensated  by 
allowing  liim  to  take  a  ratable  proportion  of  the 
new  shares.  The  sharehold^s  position  does 
not  really  change  at  all,  except  m  form.  In 
this  case,  instead  of  holding  8-78500  of  the  cap- 
ital stock  be  holds  4-98000;  or,  in  each  case. 
1-345  of  the  capital  stock.  Orag  v.  Porttand 
Bank,  3  Mass.  865,  877,  378;  Mdman  v.  Bote 
man,  58  111.  444;  Doutman  v.  Wis.  A  L.  3.  M. 
A  Smelt.  Go.  40  Wis.  418;  State  v.  Smit/f,  48  Vt. 
266,  289 ;  Jones  v.  Morrison,  1  Am.  &  Eng. 
Corp.  Cas.  318,  83^36;  Bart  v.  St.  CAofto 
St.  B.  B.O0.SOJA.  Ann.  p.  1.  768. 

The  greatOT  number  of  leas  valuable  shares 
represents  and  in  legal  contemjdation  is  the 
same  thing  as  the  smaller  numb^of  morenl- 
uable  shares.  Hence,  when  shares  are  held  m 
tniBt  for  a  life  tenant,  and  then  in  remainder,  it 
is  held  that  the  share  of  a  new  issue  irtiicb 
comes  to  such  shares  is  to  be  added  to  the  co- 
ital, and  not  paid  out  as  Income.  Atkins  v.  Jf 
bree,  13  Allen,  859;  LOandv.  Hayden,  1031la& 
642,  551. 

The  right  has  since  been  recognized  by  stat- 
ute, and  the  manner  in  which  notice  of  an  in- 
crease shall  be  ofven  to  stockholders  regulated. 
P.  8.  chap.  105,  S  30. 

It  is  well  settled  that,  in  case  of  a  sale  of  qie- 
clflcpropOTtv.  the  title  to  pass  in  the  fotuie, 
espemUy  wners  the  purchase  num^  hat  beoi 
pud,  the  vendor  stands  as^  trustee  for  the  par 
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ebsaemoDCT.  HUl,  Tr.  170, 171;  Dart.  Vend. 
84S.  Sth  ed.  840 ;  Sug.  Vend.  175 ;  Reed  t. 
Luketu,  44  Pa.  St.  200;  Add.  Cont.  629. 

When  a  bargain  hm  been  made  for  tbe  sale 
of  a  certnin  number  of  ascertaiaed  shares  in  a 
particular  railway  company  or  a  registered  joint 
stock  company,  the  property  in  the  shares 
passes  by  the  bargain  to  the  purchaser,  and  the 
latter  becomes  the  equitable  owner  of  the  shares 
and  is  entitled  to  a  specflc  performance,  when 
ttie  time  for  the  noakmg  of  the  transfer  arrives. 
Tbdrf  V.  rit;l(,7  Allen7571;  Leaeh  t.  PbrbM,  11 
Gray,  606. 

Both  tbe  Company  and  defendant  trustees, 
therefore,  became  trustees  for  tbe  plaintiff  to 
tbe  end  that  hia  rwhts,  under  his  contract, 
might  be  mreseiTedr  The  plaintiff  was,  as 
against  the  Company  and  trustees,  the  equitable 
owner  of  the  stock. 

Sec  especially,  Currie  v.  White,  46  N.  Y. 
822,  881,  where  the  law  is  clearly  laid  down  in 
this  way,  in  the  case  of  a  contract  to  sell  stocks 
at  sellers  option.  The  caae  is  stronger  in  case 
of  buyer's  option. 

This  was  expressly  held  in  Price  v.  Mima, 
107  Mass.  49,  in  a  case  which  cannot  be  dis- 
timniifihed  in  principle  from  the  one  at  bar. 

This  is  a  right  which  the  court  will  recog- 
nize and  protect,  where  as  in  this  case  the  prop- 
erty  is  such  as  will  entitle  the  contractee  tospe- 
ci&:  perfonnance.  Todd  v.  T<^,  7  Allen,  871; 
Leadk  T.  Fbbet,  11  Giay.  506. 

Thus  where  there  was  a  transfer  of  possession 
with  a  privilege  of  becoming  the  purchaser  at 
a  future  time,  on  performance  of  certain  condi- 
tions, the  court  says:  ' '  Under  it  the  vendor  ac- 
quires not  only  the  right  to  possession  and  use, 
but  the  riebt  to  become  the  absolute  owner 
upon  com^yingwith  tbe  terms  of  tbe  contract. 
Thjese  are  rights  of  whidi  no  act  of  the  vendor 
can -devest  him,  and  which,  in  the  absence  of 
any  stipulation  in  the  contract  restrainhig  him, 
he  can  transfer  by  sale  or  mOTtgage."  Carpen- 
ter T.  Seott.  13  R  I.  477;  Currier  v.  Knamo, 
117  Mass.  824. 

That  one  who  has  an  optional  contract  for 
the  delivery  of  stock  or  the  convendon  of  scrip 
into  stock  has  tbe  same  ri^t  as  a  stot^older 
to  protection  in  equity  against  acts  of  tbe  cor- 
poration diminishinejhe  vahieof  his  right,  see. 
Bagahatov.  BattemU,  B.Co.1  Hare,  114-180, 
183. 

The  plaintiff's  rights  are  derived  under  ne- 
gotiable instruments,  and  are  co-extensive  with 
the  rights  of  the  parties  from  whom  he  pur- 
chased them,  and  would  not,  therefore,  be  af- 
fected by  his  knowledge  of  the  terms  of  the 
former  issue.  Story,  Notes,  S  191 ;  Grmnwell 
v.  G>.  »/  Sae.  96  IJ.  8.  51,  59  (bk.  24,  L.  ed. 
881  6S5). 

Mesm.  J.  E.  Hudson  wad  E.  R.  Homr. 

for  defendants. 

0»r«ln«r,  J.,  deUvered  the  opinion  of  the 
court: 

The  plaintiff  held  certain  notes  with  coupons 
attached,  payable  to  the  bearer  thereof  in  three 
years  after  ueir  date,  issued  by  tbe  defendant 
Corporation,  October  20, 1882.  Each  note  con- 
tained the  provision  "The  holder  thereof  may, 
ontbeSOth  of  April  1884,  or  on  the  20th  of 
October  1884,  and  at  no  other  time,  exchange 
this  note,  coupons  not  due,  being  attached,  for 

MASS. 


the  stock  of  the  Company  at  par;  that  is  for  one 
share."  At  a  meeting  of  the  stockholders  of 
the  Corporation  held  March  27,  1888.  it  was 
voted  to  increase  the  capital  stock,  and  tbe 
stockholders  were  given  the  right  to  take  shares 
at  par  therein,  in  the  proportion  of  one  new 
abare  to  three  old  shares  held  by  them  respect- 
ively. The  bill  alleges  that  at  the  time  the 
convertible  notes  were  issued,  there  was  iu  the 
hands  of  tbe  defendant  trustees  a  sultlcient 
amount  of  fidl  paid  stock  of  the  Company, 
subject  to  its  control  and  not  otherwise  appro- 
priated, to  enable  it  to  perform  its  contract  to 
deliver  stock  for  said  notes;  and  that  there  was 
no  other  way  in  which  said  Corporation  could 
lawfully  perform  its  contract,  than  ^  the  de- 
livety  of  said  shares  so  held  by  said  trustees; 
that'  tbe  vote  to  issue  the  notes  and  issuing 
thereon  was  an  appropriation  of  said  stock'  to 
tbe  fulfillment  of  said  contract,  and  that  the 
contract  became  in  substance  a  contract  to  de- 
liver said  stock  in  exchange  for  said  notes,  and 
charged  said  stock  in  the  bands  of  trustees  with 
a  trust  for  the  benefit  of  the  holders  of  said 
notes.  Tbe  plaintiff  as  holder  of  a  large  num- 
ber of  these  convertible  notes,  claims  that  he 
bad  the  right  to  share  on  equitable  terms  in  the 
benefit  of  the  issue  of  said  additional  shares. 

The  first  inquiry  respects  the  construction  of 
the  contract,  between  tbe  parties.  This  is  in 
writing  and  is  embraced  in  the  convertible 
notes  which  the  plaintiff  holds  agahist  thcT  de- 
fendant. It  will  be  seen  that  this  writing  con- 
tains no  reference  to  the  shares  of  stock  held 
by  the  defendant.  It  will  be  seen  that  this 
writing  contains  no  reference  to  the  shares  of 
stock  held  by  the  trustees  when  the  note  was 
issued.  There  is  no  agreement  therein  that  tlie 
option  which  was  given  the  bolder  should  apply 
to  any  particular  snares  of  stock  of  the  Corpora- 
tion; no  express  trust  is  created  therein  m  re- 
lation to  any  shares  of  the  defendant's  stock. 
In  nil  these  respects  the  contract  is  bald  and 
naked. 

Tbe  plaintiff  contends  that  the  words  "stock 
of  the  Company,"  as  used  in  the  contract,  have 
reference  to  tiie  sluires  there  held  in  trust  for 
the  Company,  and  that  the  contract  is  to  be 
construed  as  a  contract  to  sell  a  specified  por- 
tion of  said  shares;  that,  inasmuch  as  the 
parties  must  be  presumed  to  have  intended  that 
which  was  legal,  rather  than  illegal,  their  con- 
tract will  be  construed  accordingly;  that  the 
only  possible  legal  contract  was  a  contract  to 
sell  shares  then  owned  by  the  Company,  and 
hence  the  presumption  is  that  the  Company  in- 
tended to  contract  to  sell  a  f^ven  number  at  the 
shares  of  which  it  was  the  owner. 

The  presumption  is,  without  doubt,  that  the 
parties  must  have  intended  that  which  is  legal, 
rather  than  illegal,  and  their  contract  will  lie 
construed  accordingly.  But  the  presumption 
that  the  Companv  intended  to  contract  to  sell 
a  given  number  of  the  shares  of  which  it  whs 
the  owner  when  the  contract  was  entered  into, 
does  not  neceesarilT  follow. 

The  Stock  Jobbing  Act,  Pub.  Sts.  chap.  78, 
^  6,  declares  a  contract  for  the  sale  or  transfer 
of  tbe  stock  of  corporations  like  that  of  defentt- 
anf  s,  to  be  void,  unless  the  party  contracting 
to  sell  or  transfer  tbe  same,  is  at  the  time  of 
D^u^  the  contract,  owner  or  has  the  control 
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It  iB  ft  wdl  recognized  rale  tbst  the  adjudged 
otnutractfoD  of  a  statute,  by  a  foreign  State  or 
country  where  it  was  enacted,  is  to  Be  given  to 
it  when  it  is  afterwards  passed  Inr  the  Legisla- 
ture of  another  State  or  country.  thmnumtMalth 
T.  Hartwelt,  8  Gray,  4S0. 

Before  the  Stock  JobUng  Act  of  New  York 
was  enacted  here  in  substantially  the  same  form 
as  there,  the  courti  of  New  York  had  decided 
that  if  a  party,  contracting  to  deliver  stock  at  a 
future  day,  had  stock  In  hia  possessioD  or  con- 
trol when  he  made  the  contract  he  was  not  ob- 
liged to  keep  the  stock,  nor  to  deliver  that  iden- 
tical stock,  but  that  the  contract  could  be  per- 
formed by  the  delivery  of  any  other  shares  of 
the samestock.   Fro^y.  Olarkaon,  7Cow,  24. 

A  contract  to  sell  shares  owned  the  Com- 
pany at  the  time  the  contract  was  made  was 
not,  as  the  plaintiff  argues,  the  only  possible 
legal  contract.  The  pwty  promising  to  deliver 
the  stock  at  a  future  time  must,  under  the  stat- 
ute, be  the  owner  or  have  the  control  of  suf- 
flcicnt  stock  to  fullfll  his  contract  at  the  time 
the  contract  Is  made.  It  Is  not  to  sell  tiie  same 
shares,  because  the  contract  can  be  perftmned 
by  the  delivery  of  any  other  shares  of  the  same 
stock. 

The  presumption  claimed  by  the  plaintiff 
does  not  logically  follow,  that  the  Company 
intended  to  contract  to  sell  a  given  number  of 
the  shares  of  which  it  was  the  owner.  The 
Stock  JobMng  Act  did  not  entitie  the  bearer  of 
the  convertible  notes  to  receive  any  ^edfled 
Rhares,  to  keep  them  Idle  and  useless  dunng  this 
three  years,  to  await  the  uncertain  option  <»  the 
holder  of  the  notes. 

The  presumption  seems  to  be  contrary  to  that 
contended  for  by  the  plaintiff.  The  statute 
created  no  duty  and  no  obligation  on  the  part 
of  the  defendant  in  relation  to  the  stock  held  by 
its  trustees  when  this  contract  was  made.  It 
created  no  express  nor  implied  trust  that  the 
stock  should  be  held  to  respond  to  the  demands  ' 
of  the  holders  of  those  notes.  I 

The  plaintiff  argues  that  until  the  option  was 
declar^,  the  Company  was  bonnd  to  keep  itself 
in  a  position  to  carry  out  either  of  the  {nnmises 
ctmtained  in  the  notes,  at  the  election  of  the 
holder.  The  contract  does  not  make  this  re- 
(^uirement.  The  case  is  not  one  where  the  op- 
tion may  be  declared  at  any  time;  one  where  the 
defendants  would  be  bound  to  hold  themselves 
in  readiness  to  respond  to  the  demand  of  the 
plaintiff  eveiy  day  and  hour.  It  specified  two 
days  when  the  exchange  shall  be  made,  and 
carefully  states  that  at  no  other  time  but  upon 
those  deeiRDated  days  can  it  be  done. 

The  plaintiff  argues  that  the  contract  could 
not  have  been  intended  to  refer  to  shares  to  be 
thereafter  issued,  since  it  was  made  by  the  di- 
rectors of  the  Company,  and  that  they  had  no 
power  to  make  issues  of  stock,  that  power  be- 
longing to  the  stockholders  of  the  Corporation, 
Pub.  Stata.  ch^.  106,  ^  84;  and  such  new  issue 
if  made  under  Pab.  Stats,  chap.  105,  %  30,  could 
only  be  disposed  of  by  offering  it  to  previous 
stockholders. 

These  propositions  may  be  conceded:  the  stat- 
utes have  carefully  provided  for  the  disposition 
of  new  stock,  and  have  marked  out  the  manner 
in  which  it  shall  be  distributed.  The  contract 
could  not  have  been  intended  to  refer  to  such 
stock,  upon  the  presumption  that  the  parties 


must  hav«  intended  that  which  b  IvfiX,  rstber 
than  illegal.  The  pluntiff  contencte  that  the 
contract  could  not  have  intended  to  refer  to 
stock  to  be  purchased  by  the  Company,  and 
that  it  was  not  competent  for  the  Corporation 
to  deal  in  Its  own  shares,  by  baying  and  seUmg 
them  in  the  market. 

There  may  have  been  other  ways  In  wUdi 
provision  cotdd  have  been  made  l>y  the  Coipon- 
tion  to  comply  with  the  requirement  of  this 
contract.  But  is  it  material  to  inquire  wheth- 
er the  Company  at  the  time  of  making  the  con- 
tract had  then  the  means  of  possession  Itself  of 
the  stiares  of  its  own  stock,  in  order  to  deliver 
them  in  the  future  ?  Was  not  that  miesrion 
postponed  to  the  time  when  they  would  be  de- 
maiKled,  and  the  Company  be  required  upon 
the  option  of  the  holder  of  the  note  to  deliver 
them?  "The  mode  In  which  one  party  to  a 
bargain  shall  enable  himself  to  do  what  be  has 
agreed  to  is  no  concern  of  the  other  party  and 
is  no  part  of  the  contract."  Bacon  v.  Parker, 
187  Ifoss.  800. 

The  cratract  was  l^al;  when  It  was  entered 
into  the  Corporation  had  one  method  of  fuWll- 
Ing  it,  and  this  was  sufficient.  The  holders  of 
the  notes  must  rest  content,  until  the  time  ar- 
rives when  they  can  exercise  their  option  and 
demand  the  stock  granted  to  them. 

In  giving  a  construction  to  the  contract  cod- 
tained  in  those  convertible  notes,  as  bearing 
upon  the  question  whether  the  shues  of  stocc 
held  by  the  Company  when  the  contract  was 
made,  oecame  attached  to  and  part  thereof, 
the  evidence  in  the  case  relating  to  the  issue  of 
not^  of  similar  character  in  I860,  or  1881,  isof 
soni^  effect  in  showing  the.  understanding  of 
the  piulies  as  to  this  contract.  The  notes  then 
issued  contained  the  express  provision  that  the 
holders  thereof  should  have  the  ririittocoovert 
them  Into  any  new  issue  of  stock,  prior  to  a 

fiven  date.  The  plaintiff  held  notes  of  this 
rst  issue,  and  knew  of  the  rights  attached  to 
them,  and  be  also  knew  that  the  convertible 
notes  of  the  issue  we  are  now  considering,  con- 
tained no  sucb  right.  Both  parties  understood 
that  the  contract  by  its  written  terms,  gave  the 
holder  no  such  rig^bs  as  were  contained  in  the 
flrst  issue  of  notes. 

We  do  not  think  that  we  are  empowered  to 
write,  into  the  contract,  terms  which  neither 
party  understood  at  the  making  thereof,  were 
terms  which  were  any  pari  of  the  same. 

This  case  Is  not  like  that  of  Price  v.  Jiiiut, 
107  Mass.  49,  where  the  undertaking  of  the  de- 
fendant was  in  relation  to  800  shares  of  stock 
which  he  then  held  and  which  he  promised  to 
hold  for  the  plaintiff,  until  tbe  liappening  of  a 
future  and  expected  event;  in  the  meantime 
no  part  thereof  of  the  profits  or  dividends  from 
the  ^ares  to  belong  to  the  plaintiff. 

In  the  case  at  bar  there  was  no  appropriatioc 
of  any  spedfled  stock,  to  be  used  in  fulfilliog 
the  ctrntrnct  named  in  the  notes.  At  the  time 
the  notes  were  issued  the  plaintiff  wis  nets 
stockholder  under  the  contract,  nor  was  hesodi 
when  tbe  new  stock  was  issued.  The  contract 
he  had  made  obligated  the  Corporation  to  jjsy 
him  a  certain  sum  of  money  at  the  expiratioa 
of  three  years,  with  interest  as  appeared  bjr 
the  coupons  attached  to  the  notes,  or  to  ex- 
change his  notes  for  the  stock  of  the  Company 
upon  certain  dates.  Dnifog  Uie  tinie  the  nolM 
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vera  running  he  was  in  noBense  aatockjiolder, 
nor  do  we  find  upon  the  facts  that  be  was  an 
equitable  stockholder.  He  had  no  vested 
right  or  title  in  any  particular  stock.  Hla 
ri^ts  and  interest  as  a  stockholder  of  the  Cor* 
poration  were  postponed  at  the  time  when  he 
made  his  option  and  demanded  his  stock. 
Pending  this  time,  the  contract  gave  him  the 
right  to  payment  of  the  coupons  attached  to 
tlw  notes,  and  nothing  more.  Whether  he 
ever  could  acquire  interest  in  the  stock  of  the 
Company  under  his  contract,  was  conditional, 
and  depended  upon  the  event  of  his  option, 
and  until  that  was  exercised  he  had  no  claim 
to  any  stock  of  the  Company.  His  contract  did 
not  attach  to  it  the  stock  which  the  Company 
held  wlien  the  notes  were  issued. 

The  convertible  notes  were  independent  of 
any  particular,  specified  shares  of  stock,  and 
the  Company  held  the  shares,  free  from  any 
obliration  expressed  or  Implied  in  the  contract. 
Ea(£  stood  separate  and  and  alone,  free  from 
any  rights  or  luterests  attaching  the  od»  to  the 
other.  The  Corporation  could  Tegallv  treat  this 
stock  as  it  saw  fit.  It  could  hold,  sell,  hypothe- 
cate or  lend  it.  Being  subject  to  no  trust,  be- 
longing absolutely  to  the  Corporation,  it  could 
hold  and  dispose  of  the  same  at  its  pleasure. 
We  do  not  find  that  this  contract,  contained  in 
theee  convertible  notes,  gave  the  plaintiff  any 
equitable  interest  in  the  stock  of  the  Corpora- 
tion, h^  by  trustees  fen-  its  benefit  and  dispos- 
al; and  that  holding  said  stock  neither  the 
trustees  who  held  it  for  the  Company,  nor  the 
Corporation,  were  clothed  with  any  bust  for 
the  plaintiff  in  relation  thereto. 

Decree  diamiating  tAe  bill  tffflrvMd. 

Henry  O.  JACOBS 
Arthur  eIdENISON. 

The  facets  that  the  regfistry  Indorsed  on 
the  mortgage  by  the  recording  officer 
bore  a  date  earlier  than  the  mortgage 
itself,  and  that  the  mortga^  notes 
seem  to  have  been  dated  a  year  ear- 
lier than  the  mortgage,  do  not  pre- 
vent its  operating>  at  once  when  de- 
livered, and  do  not  prevent  its  being 
notice  that  the  mortgage  created  a 
mvsent  eharM  apon  the  property. 
The  date  Is  only  material,  if  at  all,  hi 
flxinK  the  time  for  piqrmont  of  the 
debt  seoared. 

(Suffolk — ^Flled  FebmarrSA,  MS.) 

ON  report  of  judgment  for  plaintiff.  JVof  af- 
firmed. 

Both  parties  claimed  title  under  one  William 
J.  Hall,  formerly  proprietor  of  the  dining  room 
at  Na  83  Chauncy  Street,  Boston,  in  which 
the  articles  in  controversy  were  used. 

It  appeared  in  evidence  that  in  1878,Baid  Hall, 
desiring  to  enlarge  and  reftumish  his  business, 
upUed  to  one  Joy  for  money,  and  on  Nov.  29, 
1873,  gave  said  Joy  an  agreement  in  writing, 
stipulating  that,  upon  the  completion  of  the 
contemplated  repairs  and  improvements,  he, 
said  Hall,  would  give  him  a  first  mortgage 
upon  all  the  personal  property  that  should  thm 
be  in  his  dining  room,  to  aectue  Ji^s  advances 


to  the  amount  of  •6,000.  Under  this  agree- 
ment, Joy  advanced  to  Hall  various  sums  of 
money,  between  Nov.  29,  1878,  and  July,  1874, 
aggregating  $7,7fiO,  for  which  Joy  took  four- 
teen notes  of  Hall,  on  all  of  which  there  were 
written  in  the  margin  the  words:  "Secured  by 
asrignmoit  of  lease  of  premises.  No.  82  Chaun- 
cvStrert,  Boston,  and  by  mortage  of  prason- 
al  property." 

Early  in  May,  1874,  the  mortgage  under 
which  the  defendant  claims  was  made  and 
delivered  to  Joy  and  left  for  record.  May  IB. 
1874,  with  the  records  of  mortgages  of  personal . 
property  in  the  City  of  Boston.  In  the  mort- 
gage the  tettinumium  clause  is  as  follows: 

"in  witness  whereof,  I,  the  said  William  J. 
Hall,  hereunto  set  my  luind  and  seal  this  28th 
day  of  November,  1874." 

In  recording  the  same  the  record  reads:  "d9th 
day  of  NoveniDer,  in  the  year  1878^" 

The  alterations  and  refitting  of  the  premises 
were  completed  Feb.  19,  1874,  and  the  mort- 
«ge  was  given  by  Hall  to  Joy  in  pursuance  of 
Uie  written  agreement  of  Nov,  isi,  1878,  and 
assigned  1^  Joy  to  the  defendant. 

On  the  19th  of  February,  1874,  Hall  gave  to 
one  Bumham  a  mortgage  of  the  same  propraty, 
to  secure  the  payment  of  his  note  for  |l,O0v, 
and  recorded  the  same  Sep.  25, 1874.  This  was 
duly  asainied  to  plaintiff  by  Burnham  ana  duly 
foreclose  by  the  plaintiff,  who  had  duly  de- 
manded the  property  of  the  defendant. 

The  court  ruled  that  the  mortgage  of  Hall  to 
Joy  was  not  a  duly  recorded  mortgage,  within 
the  meaning  of  chapter  161  of  the  Qeneral 
Statutes  of  Massachusetts,  and  directed  the  jury 
to  find  for  the  plaintiff  with  nominal  damages. 

By  agreement  of  the  parties,  the  case  is  re- 

Sortod  to  the  Supreme  Judicial  Court  for  its 
Btermination  of  the  question  of  law  herein  in- 
volved. 

If  the  ruling  of  the  court  was  correct,  judg- 
moit  to  be  affirmed;  otherwise,  the  case  to 
stand  tor  trial. 

Memrt.  Brooke,  Jacob  *  Ooodaoll.  for 

plaintiff. 

Mr.  Arthor  E.  Denleon.  pro  m: 

The  certificate  of  the  cl^  clerk  iikd<H8ed 
upon  the  instrument  of  assignment  entered 
with  records  is  conclusive.  FuUer  v.  Cunning- 
ham, 106  Mass.  443  and  cases  cited;  Ohapin  v. 
EingiimTy,  188  Mass.  194;  Amee  v.  PMp$,  18 
Pick.  814;  Adame-v.  Pratt,Wi  Mass.  SB;  But- 
Us  v.  Bradford,  132  Mass.  139;  Jones,  Kort, 
Pers.  Prop,     273,  378. 

The  mortgage  to  Joy,  being  qwead  upon  the 
proper  record  as  requued,  was  dufflcient  notice 
to  all  of  the  fact  of  such  a  mortgage,  and  die 
plaintiff  was  by  such  record  put  upon  his  In- 
qi^y.  Denny  v.  Lincoln,  18  Met.  200. 

The  fact  that  the  date  of  the  mortgage,  as 
shown  by  the  record^  is  entirely  different  from 
the  actual  date  of  it  is  immatmal  to  the  righte 
of  these  parties,  because  the  datectf  an  inirtru- 
ment  is  not  only  not  conclusive  hut  is  not  such 
evidence  as  exdudes  parol  evidence.  BattlM  v. 
Fodea,  21  Pick.  340. 

The  real  date  of  a  deed  is  the  time  of  its  de- 
livery. Delivery  is  the  effectual  execution  of 
the  bargain.  Harrison  v.  Phillips  Academy,  12 
Mass.  ^16-463;  Drml  v.  Jordan,  104  Mass.  417; 
Lee  T.  Jfoat.  F.  A  M.  Im.  Co.  e  Man.  219. 
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Where  the  intention  of  the  parties  can  be  dis- 
covered by  tiie  deed,  the  court  will  carry  that 
intention  mto  effect,if  it  can  be  done  conostent- 
ly  with  the  rules  of  hiw.  Mass.  Digest,  p.  1890, 
title,  ChTtttrw.tion  of  Deedt;  Ohapin  v.  Kings- 
bury, ISS  Mass.  194. 

Bolaaea,  J.,  delivered  the  opinion  of  the 

court: 

Botli  parties  agree  tliat  the  certificate  of  the 
city  clerk  upon  the  original  mortgage  from 
Hall  to  Joy,  that  it  had  been  recoided,  was 
conclusive  and.  could  not  be  impeached  by 
proof  of  a  discrepancy  between  the  copy  In  the 
rogistiy  and  the  original.  Amea  v  Pnetpt,  18 
Pick.  814;  FtUler  v.  Cunningham,  105  Mass. 
44S;  AdanuY.  Pratt,  109  Mass.  99;  Ckapin  v. 
KivMbury,  188  Mass.  194,  106. 

They  also  agree  that  it  is  to  be  considered 
as  recorded  at  the  time  when  left  for  the  pur- 
pose in  the  clerk's  offl<%.  G.  S.  chap.  151,  §8, 
Pub.  Stat.  chap.  103,  g  4. 

It  may  be  doubtful  whether  more  need  be 
said  to  show  that  the  ruling  of  the  court 
below  was  wrong.  But  if  the  meaning  was 
tliat  the  plaintiff  was  not  bound  to  take  no- 
tice of  the  mortgage,  because  the  original  in- 
strument was  dated  November  20,  m74,  seem- 
ingly by  mistake  for  1878,  and  this  date  was 
sQMequent  to  the  time  of  recording  it  and 
also  to  the  execution  and  recording  of  the 
mortoage  asdgned  to  the  plaintiff,  we  are  of 
opinion  tiut  we  ruling  was  none  the  less  er- 
roneous, the  plaintiff  being  chargeable  with 
notice  that  the  mortgage  records  had  been 
delivered.  See,  FowUr  v.  MerriU,  11  How.  876 
[52  U.  8.  bk.  IS,  L.  ed.  786].  It  would  be  going 
rather  far  to  say  that,  under  these  circumstances 
and  notwithstanding  the  fact  that  the  registry 
copy  bore  a  date  earlier  than  that  of  the  mort- 
gage held  by  him.  and  that  the  mortgage  notes 
seemto  have  been  dated  1878,  the  plaintiff  was 
to  be  regarded  as  having  read  the  original  mort- 
gage but  not  the  notes;  and  as  haviug  bad  the 
i-ight  to  assume  and  as  having  assumed'that 
the  date  which  it  bore  was  the  date  intended  by 
tlie  parties.  See,  Parke  v.  Kedey,  00  Pa.  St.  52. 

But  even  if  we  give  the  plaintiff  the  benefit 
of  these  fictions,  postdating  the  mortgage  did 
not  prevent  its  operating  at  once  when  deliv- 
ered, and  tiie  plaintiff  therefore  had  notice  that 
the  mortgage  had  created  a  present  charge 
upon  the  property,  and  that  the  date  ouuTd 
onlybemiUeml,  uat  all,  as  fixing  the  time  for 
payment  of  the  debt  secured.  See  further, 
StonAreaker  v.  Kerr,  40  Ind.  186;  Partridge  v. 
Sttaug,  46  Me.  414. 

Cam  to  i^ndfor  triaX, 


Hugh  Mclaughlin 

Sarah  CEOCONI. 

1.  That  a  wall  has  been  built  on  a  perBon's 
land  formore  than  thirty  years,  and  has, 
during  that  length  of  time,  been  luain- 
tained  by  hie  predecessor  and  himself,  is 
nufScient  to  lufltify  a  finding  that  by 
poHMsion  alone  be  had  a  title  to  the 
land  under  the  same. 

818 


2.  To  the  extent  to  which  the  ue  «f 
another's  wall  to  snpport  one^sbojld- 
ing  has  been  practioeo  for  thirty  years. 
Such  use  may  properly  continue.  But 
the  right  thus  aoqnired  by  adverse  ooen- 
patioQ  cannot  be  enlarged  or  added  to 
except  by  some  other  title. 

8.  Where  a  dead  reett**  the  right  of  the 
grantee  to  ereet  ajid  maintain  a  wall 
on  an  adjoining  lot,  such  recitals  cannot 
effect  rights  in  a  wall  ooastoocted  mute 
clrcuinslanoee  different  from  those  there- 
in provided  for. 

4.  A  person  may  be  restrained  in  equity 
ft><nn  interfering  with  or  iwiw  a  wall 
of  another's  noose  which  nas  been 
maintained  by  the  latter  for  thirty  yean. 

<Suffolk  Filad  Vebraairtt.  UBSO 

IN  equity  for  injunction.  Omnted. 
This  was  a  bill  to  restrain  the  defendant  frran 
raising  and  otherwise  increasing  the  burden  on 
a  walTbetween  the  houses  of  the  plaintiff  and 
defendant,  and  from  cutting  away  and  tying  in 
on  the  front  wall  of  the  plamtiff's  house,  which 
front  wall  covered  the  wall  between  said  houses. 
The  case  is  further  fully  stated  by  the  court. 
Mr.  Owen  A.  Galvin,  for  ptaintifl: 
The  burden  is  upon  the  defeodant,  on  the  evi- 
dence not  only  to  show  the  use  but  that  it  was 
adverse.    aiMl  t.  Bledgett.  58  Vt  318;  Sar- 
gent  v.  BaUard,  9  Pick.  351-950;  AnuU  v. 
Stment,  24  Pick.  106-108. 

A  secretuse  isnotan  adverseuse.  2  Waahh. 
Real  Prop.  4tb  ed.  822,  S28;  Morm  v.  WiUiamt, 
62  Me.  446. 

In  Gtiarlea  Riter  Bridge  v.  Warren  Bridge,  1 
Pick.  440,  the  court  says :  "In  prescription  the 

groof  is  by  the  use,  and  the  right  presumed  lo 
e  granted  is  coextensive  with  the  use."  See 
also,  W&iiaTM  v.  Jame$,  L.  R  2C.  P.  577;  Car- 
rig  v.  Dee,  14  Gray,  685;  1  GreeoL  Ev.  25. 

The  prescription  grows  out  of  the  use  and  io- 
lent,  and  not  the  claim  or  intent  without  the 
use,  no  matter  how  strongly  expressed.  Tbt 
right  is  to  be  acquired  and  evidenced  by  osa 
Washb.  Ea&  4tti ed.  161;  Umt.  BuUer,  8  Wend. 
146;  Aiiwld-v.  Steeeru,  34  Pick.  lU 

In  proving  a  prescription ,  the  user  of  the  rigitt 
is  the  only  evidence  of  the  extent  to  wUdi  it 
has  been  acquired.  WiUtam*  v.  Jaatet,  supra; 
Washb.  Eas.  4tiied.  160.  See  also.  7  Pick.  449, 
cited  ante. 
Mr.  A.  A.  Ranney*  for  defendant : 
The  common  use  of  a  wall  separating  ad- 
joining lands  belongiug  to  different  owners  ii 
prima  facie  evidence  that  the  wall  and  the  land 
on  which  it  stands  belong  to  the  owners  of  those 
buildinss  in  equal  moieties  as  tenants  in  com- 
mon.   Ovbitt  V.  Porter,  8  Bam.  &  C.  267. 

The  law  presumes  that  what  was  done  with- 
out (H>poeition  foractmsiderabletimewasdoBe 
rightfully,  and  that  those  axAa  of  enjojnunt 
were  lawral.  There  having  been  a  joint  nue  of 
the  wall  by  both,  each  roust  have  had  the  right 
originally,  or  have  acquired  the  ririit  in  the 
course  of  time  by  legal  means.  PkOUpe  t. 
Boardman,  4  Allen,  149. 

Every  separation  wall  between  twobuildiDgi 
is  presumed  to  be  party  wall,  unless  the  cod- 
trair  is  shown.  OampMi  v.  Metier,  4  Jdun. 
Ch.  884:  8Mk  v.  firoSfcAoftu^SO  Nj  Y.  «I4 
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Dermw*  J.,  deUvered  the  ot^nkm  of  tbe 
conrt: 

This  bill  isbrou^t  to  restrain  the  defeodant 
from  Taising  and  increasing  the  burden  on  a 
wall  between  the  houses  of  the  plaintiff  and  de- 
fendant and  from  cutting  awar  and  tying  in 
on  the  front  wall  of  the  plalnttflra  house  which 
front  wall  ooreis  the  wall  between  said  bonses. 

The  plaintiff's  title  is  anterior  to  that  of  de- 
fendant and  both  claim  under  a  common 
grantor,  Josiah  Brown  who  on  March  5,  1843, 
conveyed  to  one  Higgins,  the  plaintiff's  grantor. 
The  conveyance  was  a  warranty  deed,  but 
contained  an  agreement  that  the  grantee  should 
pay  a  certain  mortgage  to  one  Chadwick.  It 
dia  not  leserre  to  the  defendant  nor  her  prede- 
cessors  in  title  my  rightR  over  the  plamtilTs 
land.  The  plaintiff's  grantor  then  built  a  house 
and  the  waO  in  controversy.  It  is  found  that 
his  wall  was  built  entirely  on  his  own  land  by 
plaintiff's  grantor  and  this  finding  appears  to 
ns  joatified  by  the  evidence.  The  bounda^on 
ttie  UiK  of  the  two  estates  in  tiie  deed  to  Hig- 
gins was  ioutheasterly  of  the  passage  way 
which  was  for  the  use  of  both  the  estates  of  the 
plaintiff  and  defendant,  and  the  wall  in  contro- 
versy  was  entirely  northwest  of  the  way.  The 
subsequent  deed  of  Brown  to  Harris,  May  28, 
184S,  the  defendant's  predecessor  does  indeed 
run  his  side  line  of  the  lot  conveyed  to  him 
thioug:h  the  center  of  the  wall;  but  the  evidence 
showa  that  there  was  no  building  on  the  lot  at 
the  time  of  the  conveyance,  and  when  no  right 
had  been  nsared  by  the  common  grantor,  in 
tlw  plaintiff's  land  or  building,  none  oould 
have  been  conveved  thereafter  bv  him.  If 
there  was  any  doubt  as  to  whether  tfiis  wall  was 
un  idaintiff's  land  the  fact  that  it  had  l>een 
built  more  than  thirty  years  ago  and  had  since 
been  maintained  by  hie  predecessors  and  him- 
self, would  be  Bofflcient  to  justify  a  finding  that 
by  possession  alone  be  had  a  title  to  the  land 
imder  the  same, 

Soon  after  the  building  of  the  ptaintifTs 
bouse,  that  of  defendant  was  built,  and  the 
beams  of  the  house  were  let  into  this  wall  as 
(veil  as  the  granite  cap  of  the  common  paa- 
r<afe,over  which  the  defendant  house  extended, 
wmidi  was  also  inserted  in  plaintiff's  frrmt 
wall.  The  capstone  was  visible  from  the  street, 
and  from  the  situation  of  the  passage  way  it 
was  obvious  that  the  defendant's  house  was 
more  or  less  supported  by  the  wall  of  plaintiff. 
Upon  these  facts  ft  is  not  possible  for  the 
plaintiff  to  maintain  his  contention  that  an  ad- 
verse use  has  not  been  established  to  the  extent 
to  which  it  has  been  found  that  the  use  existed. 
Admitting  that  it  is  for  the  party  claiming  an 
casement  by  user  to  show  that  such  use  not 
merely  existed,  but  that  it  was  adverse  and  not 
permissive  only,  and  also  that  it  was  not  secret 
but  open,  these  facts  were  sufficiently  shown. 
It  was  fairly  to  be  inferred  that  when  defend- 
ant rested  the  limbers  tA  her  building  in  the 
plalntifrs  wall  that  she  did  so  in  the  assertion 
of  %  right,  no  evidence  of  a  permission  from 
theplauitiff  to  do  so  appearing,  and  even  if  by 
reason  of  the  covering  of  the  building  the 
plaintiff  could  not  without  examination  deter- 
mine the  exact  points  where  the  timbers  rested 
which  supported  the  different  stories  of  the 
defendant's  house,  when  the  location  of  the  cap- 
stone of  tiie  passage  way  ^ipeared  and  when  It 
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was  obvious  that  the  whale  building  of  defend- 
ant was  more  or  less  supported  ^  plaintiff's 
wall,  it  cannot  be  said  that  such  use  was  secret 
and  not  known  to  nor  apprehended  by  the 
plaintiff. 

To  the  extent  to  which  this  use  has  been 

gracdoed,  the  defmdantmay  properly  continue 
.  as  it  has  existed  for  thirty  years;  but  die 
cannot  eulaige  nor  add  to  the  rights  acquired 
by  adverse  occupation  except  by  some  other 
title. 

The  defendant  seeks  to  establish  her  right  to 
a  larger  use  than  this  and  to  burden  the  wall 
by  the  supports  required  for  a  more  weighty 
extension,  which  will  to  an  appreciable  extent 
weaken  the  wall,  by  cutting  therein  for  the 
purpose  and  inserting  and  tying  thereto  ad- 
ditional timbers.  Before  making  the  convey- 
ances under  which  the  plaintiff  and  defendant 
respectively  claim,  their  common  grantor. 
Brown,  who  had  purchased  a  large  parcel  of 
land  from  one  Chad  wick  had  mortgaged  both 
lots  by  separate  deeds  to  him.  The  mortflfsge 
of  lot  number  tiiree,  which  is  the  lot  held 
defendant,  contained  the  following  languase : 
"Also  the  right  to  erect,  maintain  and  use  lor 
building  purposes  a  wall  not  more  than  one 
foot  in  thickness  on  the  southeasterly  side  of 
lot  number  four,  on  said  plan,  and  next  to  the 
land  hereby  conveyed,  such  wall  to  be  built 
and  maintained  at  the  equal  cost  and  expense 
of  the  owners  of  lots  three  and  four  on  said 
plan." 

The  mortgage  of  lot  Number  four  contained 
the  provision:  "The above  granted  lot  is  subject 
to  the  right  of  the  owner  of  the  lot  number 
three  on  said  plan  to  erect  and  maintain  a  wall 
on  the  southeasterly  side  of  said  lot  number 
four,  said  wall  to  be  built  and  maintained  for 
building  purposes  at  the  equal  expense  of  the 
owners  of  tie  two  lots.'  The  payment  of 
these  mortgages  was  charged  respectively  on 
the  two  lots.  The  wall  of  plaintiff  having 
been  built,  the  mortgage  on  lot  number  four, 
to  Cbadwick,  was  pmd  and  discharged  by 
plaintifTs  grantor.  The  defendant's  grantor 
built  after  the  plaintiff's  house  and  waB  were 
buih  and  after  the  mortgage  on  hit  number 
three  was  paid,  canceled  ima  discharged.  But 
although  tbese  mortgages  were  paid  and  dis- 
charge and  do  not  affect  the  record  titie  it 
was  held  at  the  trial  by  the  presiding  Judge 
who  reports  the  case  that :  "Od  the  question  of 
the  extent  of  the  rights  which  defendant  has 
acquired  by  adverse  use,  if  the  mortgages  can 
be  considered  in  connection  with  the  rest  of  the 
evidence  as  bearing  on  the  probable  practical 
understanding  with  which  the  plaintiiTs  grantor 
built  and  the  defendant  and  her  predecessors 
in  title  used  the  wall,  I  find  that  excepting  as 
to  the  front  wall  of  the  plaintiff's  building  as 
now  erected  the  defendant  and  her  predecessors 
in  title  havedaimed  and  by  lapse  of  time  have 
gained  rights  to  the  extent  contemidated  in 
said  mortgage  deeds,  provided  that  Uie  use  t/t 
the  wall  for  the  support  of  the  beams  of  each 
story  and  for  said  granite  cap  (accompanied  by 
a  claim  to  the  more  ext^isive  rights  contem- 
plated by  Sfiid  mortgage  deed)  could  be  suf- 
ficient to"  gain  thera.  The  evidence  does  not, 
however,  show  that  any  claim  was  made  by 
defendant's  grantor  to  the  more  extensive 
ri^ts  contemplated  the  mortgagavdeed 
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that  such  claim  was  ewr  made  known  to  plaint- 1 
iff'e  grantor.  Such  claim  cannot  be  inferred 
from  the  use  of  the  wall  as  made,  although  that 
xiae  might  be  aufficient  to  establish  a  r&ht  to 
the  extent  to  which  it  actually  existed.  At  the 
time  the  defendant's  grantor  thus  commenced 
to  use  tiie  wall  the  mortage  on  her  land  hy 
which  the  commra  grantor  had  establlabedfor 
the  mortgagee  a  right  in  favor  of  number  three, 
over  lot  number  lour,  had  been  paid  and  di» 
charged,  and  the  fact  of  the  former  existence  of 
such  a  mortgage  could  not  tend  to  show  that  tbe 
acts  done  were  to  be  treated  as  an  assertion  of  a 
right  beyond  the  acts  themaelyes  and  to  the 
more  extensive  privileges  or  easements  con- 
templated by  the  mortgage  deed,  which  had 
been  canceled.  This  new  is  much  strength' 
ened  by  observing  that  the  wall  actually  built 
is  not  a  wall  built  as  the  mortga^  contem- 
plated and,  therefore,  that  the  recitals  therein 
cannot  properly  affect  rights  in  a  wall  con- 
structed under  circumstances  different  from 
those  therein  provided  for.  According  to  the 
mortgages  tbe  mortgagee  of  the  lot  number 
three,  the  defendant's,  was  entitled  to  erect  and 
maintain  a  wall  on  lot  number  four,  the  plaint- 
iff's, next  to  his  own  land  which  was  to  be  erect- 
ed and  maintained  at  the  expense  of  the  own- 
ers of  the  two  lots.  The  mortgagee  of  lot  four 
took,  subject  to  the  right  of  the  owner  of  lot 
three  to  erect  and  maintain  such  a  wall  for  build- 
ing purposes  on  lot  number  four  at  the  expense 
of  the  owners  of  the  two  lots.  The  wall  actually 
built  was  not  erected  by  the  mortgagee  or  tbe 
owner  of  lot  number  three,  but  the  owner  of 
number  four  constructed  it  entirely  on  his  own 
land,  solely  at  his  own  expense  and  apparently 
solely  for  his  own  use.  In  such  a  wall  not  built 
or  maintained  as  the  mortgage  provides,  the  acts 
of  tbed^endaot  cannot  be  treated  as  eetabUsb- 
ing  rights  co-extenslve  with  those  contemplated 
by  the  mortgages.  We  are,  therefore,  of  opinion 
that  Uie  de^n^nt  should  be  restrained  from 
doing  any  acts  wbich  will  further  weaken  or 
burtten  the  wall  erected  by  the  plaintiff. 

In  any  aspect  of  the  case  the  defendant  should 
be  restrained  from  interfering  with  the  front 
wall  of  the  plaintiff's  house  wnicb  as  now  con- 
structed covers  the  edde  wall  In  controversy  to 
the  depth  of  one  course  of  brick  as  plaintiff  has 
thus  maintained  it  for  thirty  years,  but  the 
view  we  have  taken  disposes  of  the  claim  of 
the  defendant  to  interfere  with  this  front  wall, 
sdao  upon  the  grounds  we  have  heretofore 
stated. 

Deeree  aceor^Tigly. 


WflUam  J.  HOIiDEN  ^  al..  Receivers, 

V. 

Lorenzo  PHELPS. 

A  bank  is  bonnd,  in  favor  of  one  who  acted 
in  reliance  thereon,  by  the  autbority 
a>m»awlns  on  Its  reeorda  to  one  of  its 
officers  to  assigii  mort^ige«  held  by  the 
bank.  altb«tig:b  awdi  reoord  of  anihor- 
ity  waa,  in  fact,  a  fialM  entry. 

(HtddleMz  Filed  April  1. 1888.) 

N  report,  in  equity.   There*  for  d^endant. 
Smt  by  the  Receivers  of  the  Reading  Sav- 
ings Bank  to  determine  the  ownerahipftf  certain 
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mcMigagea  formerly  bdonging  to  the  hank,  and 
found  in  the  posaeesion  of  the  defendant  on  the 
failure  of  the  bank. 

The  following  facts  appear  from  tbe  report 
of  the  Justice  of  the  Supreme  Judicial  Court 
who  heard  the  case  in  the  first  instance: 

The  Beading  Savinm  Bank  waa  inocnponted 
bv  the  Statute  of  18W,  chap.  898;  Nauian  P. 
VnH  was  tbe  seoetary  and  treasurer  of  the  oor 
poration,  in  wlHHn  general  confidence  was  re- 
poied  up  to  the  Ume  of  the  failure  of  the  bank 
in  1879.  In  the  early  part  of  1878,  JoaqA  P. 
Thompson,  of  LoweU,  bad  a  convenatkmwith 
said  Nathan  P.  Pratt  in  rdatlmi  to  mOTtgages 
of  which  Thompson  said  he  understood  tbe  Dank 
was  disposhig;  the  defendant  Phelps  was  spoken 
of  as  one  who  wanted  to  buy  some  mortgages, 
and  Pratt  asked  Thompson  to  bring  Phdps  to 
Reading,  where  the  banking  house  waa.  Sooo 
after  lliompson  and  Phelps  went  to  Beading 
and  there  met  Pratt,  who  told  him  of  tbe  Case 
and  Gray  mortrnges,  saying  that  it  was  neces- 
sary for  the  bank  to  call  in  some  td  its  moct- 
«)gee;  that  payment  had  been  demanded,  and 
Uiat  the  mortgagors  would  prefer  to  have  smns 
one  take  the  mortgages  and  let  them  lie.  Pratt, 
Thompson  and  Phelps  then  went  together  to 
the  mortgaged  premises  of  Case  and  Gray  and 
exan^nedme  property;  Phelps  agreed  to  boy 
the  mortgages  if  Uie  dtles  thereto  were  ri^i 
Prott,  in  answer  to  Phelp's  question  as  to  tbe  as- 
sessed values  of  the  property,  answered  that 
the  assessois'  books  and  his  authority  to  assign 
the  mortgages  were  at  the  bank.and  that  Phelps 
could  go  there  and  examine  them  for  hinura; 
Phelps  and  Thompson  being  unable  to  go  to  the 
bank  that  day,  Phelps  told  Pratt  that  he  should 
leave  it  all  to  Thompson,  and  if  he  said  every- 
thing was  all  right  he  would  take  the  moftgagcs. 
Wi^n  two  days  Ibereafter  Thmnpam  went  to 
the  bank  at  Reading  and  thoe  met  Pratt,  who 
showed  to  him  the  assessors' books,  and  also  tlM 
book  of  records  of  the  bank;  Thompson  read 
the  vote, which  wa» recorded  therein,as  follows: 
"Upon  motion  of  C.  P.  Judd,  voted  that  the 
treasurer  be  authorized  to  discharge,  assign  and 
release  all  mortgages  belonging  to  the  bank.  It 
was  then  voted  to  dJaaolve  the  meetuig;'* 
Thompacm  testified  that  he  made  a  copy  of  this 
vote,  in  pMicll,  upon  a  piece  of  paper,  and  after- 
wards copied  the  same  in  his  diary.  This  was 
produced  and  the  copy  read  as  follows:  "At 
a  meeting  of  the  Trustees  of  the  Reading  Bav- 
Ugs  Bank  held  May  S,  1878.  upon  motioB  of 
C.  P.  Judd.oneof  Bald  trustees,  voted  that  dw 
treasurer  be  authorized  to  aasign,  diecluu^  lod 
release  all  mortgages  belon^g  to  the  bank.  A 
true  copy  of  record.Nathan  P.Pratt,8ecretary." 
Upon  returning  home,  Thompson  reported  to 
Phelps  that  he  had  been  to  the  bank  and  that 
the  records  were  all  right,  and  showed  Pheha 
what  purported  to  be  a  copy  in  pencil  fA  Ibe 
reconls  of  the  bank  and  also  a  copy  of  the  as- 
mmm'  valiuution  of  the  iwoperty. 

It  was  found  ai  a  fiaet  that  Phelps  read  in  tbe 
paper  shown  to  him  by  Thompeon  tbe  daue 
relating  to  the  powor  gtven  to  the  treasura'Cf 
the  bank  to  Bssign  mortgagee,  and  relying  upon 
this,  and  upon  the  statement  made  tagr  Tn^^ 
sonthateverythingwasallrifAt,  I^ielpsaaeed 
to  buy  tbe  mortgwea.  and  afterwards  tow  tbe 
asdgnments  tiioeof  and  paid  Nathan  P.  Fntt> 
in  full  therefor,  the  sum^  tt,054.  • 
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It  was  also  found  thatThompacm  and  Pheipe 
acted  in  gtx>d  faith,  and  that  ndther  had  sus- 
picion of  any  attempt  on  the  part  of  Pratt  to 
defraud  the  bauk. 

Prior  to  theaasienment  of  the  Case  and  Oraj 
mortgages  to  the  defendant  Phelps,  they  were 
due  and  unpaid,  and  were  held  by  the  bank  as 
a  part  of  its  assets.  The  trustora  had  passed  a 
vote  empowering  the  treasurer  to  discharge  and 
release  all  mortgages  belonging  to  the  oank, 
and  it  was  so  recorded  upon  the  book  of  records, 
but  the  word  ' '  assign,  at  tbe  time  Thompson 
examimed  the  record  had  been  interpolated 
therein  without  the  knowledge  of  either  of  tbe 
trusteee,  the  records  of  that  meeting  being  at- 
tested Pratt  as  secretary.  The  interpolittlon 
was  not  in  the  haodwridng  of  Pratt  and  was 
akillf  ully  done.  No  part  ofthe  money  received 
by  Pratt  from  the  defendant  E^elps  ever  came 
to  the  use  of  the  bank,  but  forged  duplicates  of 
tbe  notes  and  mortgages  and  of  the  insurance 
policies  upon  the  mortgaged  property  bad  been 
made  and  placed  among  the  mor^ge  securities 
of  the  bank,  all  of  which  forged  notes,  mort- 
cages  and  policies  were  so  well  executed  that 
the  trustees  were  deceived  thereliy.  No  special 
authority  was  given  to  the  treasurer  to  assign 
these  notes  and  mort^ges;  no  vote  was  passed 
by  the  trustees  authorizing  the  treasurer  to  make 
aasignmenta  of  mortgages. 

At  tbe  trial  it  appeared  that  since  the  failure 
of  the  bank,  Sydney  P.  Pratt  bad  been  out  of 
the  Commonwealth. 

The  interest  due  upon  these  mortoage  notes 
was  paid  by  the  mortgagors  to  FheTps,  and 
sometimes  sent  to  Thompson  by  Nathan  P. 
Pratt  up  to  the  time  of  the  hank  failure. 

Mr.  Solon  Banoroft.  for  complainants: 

It  has  been  repeatedly  held,  in  cases  which 
have  been  cited  by  this  court,  that  if  the  partv 
transacting  budness  with  an  officer  of  a  bank 
who  is  dealing  fraudulently  relies  upon  such 
(^cer  in  any  way  which  can  be  construed  as 
making  auch  officer  bis  own  agent,  be  and  not 
the  bank  must  bear  the  loss  resulting  from  the 
fraud,  Mooreg  v.  Citizens  Nat.  Bank,  111  U. 
S.  156  (bk.  28,  L.  ed.  886):  WHghft  App.  99 
Pa.  St.  435. 

Mettn.  4*  G.  Abbott  and  G.  H.  Stevena, 
for  defendant: 

C.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

It  appears  that  Thompson  made  a  personal 
examination  of  tbe  records  of  the  bank,  and 
look  therefrom  what  purported  to  be  a  copy  of 
the  records  ofthe  vote,  and  what  in  fact  was  a 
correct  memorandum  of  the  substance  of  It ;  and 
that  he  told  the  defendant  that  he  had  been  to 
the  bank  and  that  the  records  were  all  right, 
and  showed  to  the  defendant  his  memorandum. 
The  defendant  relied  on  the  assurance  thus 
givenand  on  his  belief  that  the  vote  as  recorded, 
was  sufficient  to  authorize  the  treasurer  to  as- 
sign mort::^^;  and  in  point  of  fact,  the  vote 
as  recorded,  was  nufflcient  for  that  purpose. 
The  defeodant  thus  relied  on  the  record  as  it 
actually  existed,  a  substantially  true  reprcsenta- 
ticPD  thereof  having  been  made  to  him.  The 
bank  is,  therefore,  hound  by  the  authority  ap- 
pearing on  its  records.  The  case  falls  withm 
the  principle  of  tbe  decision  in  Oomnumaealth 
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V.  Beading  8m.  Bank,  187  Han.  481.  See  also, 
Botden  v.  Bo»t,  184  Mass.  181. 
Decree  for  the  defendant. 


Albert  A.  COBB^foI., 

«. 

James  TIRRELL  et  at. 

Although  a  suit  is  maintainable  on  a  loat 
noteiby  filing  a  bond  to  the  satisfaction 
of  the  court  indenmiiying*  tbe  defendant 
against  any  loss  or  damage,  if  the  note 
should  afterwards  be  found  in  the  pos- 
session of  a  bonalide  holder,  yet  where 
it  is  not  lost,  but  is  actually  in  the  poa- 
■eaalon  of  a  third  person  disputing  its 
ownership,  plaintlsahonld  first  estab- 
lish the  fact  that  he  is  the  owner  of  it, 
in  a  suit  with  the  party  in  actual  poasea- 
sion,  before  brla^nir  his  action  agafxut 
tbe  m^er. 

(Suffolk  ^Decided  April  S,  U86.) 

ON  report  of  verdict  for  defendants.  Judgment 
on  terdiet. 

The  case  and  facts  appear  as  follows  from 
the  opinion  rendered  on  a  former  hearing  of 
this  case,  reported,  187  Mass.  148: 

"This  action  is  brought  by  writ  dated  De- 
cember 22,  1879,  upon  a  promUsoiy  note  for 
92,167.54,  dated  November  27,  1878,  made 
by  tbe  dnendants,  payable  to  their  own  order 
and  indorsed  by  iham.  to  the  plaintiffs.  The 
plaintiffs  gave  tbe  defendants  credit,  in  the 
declaration,  for  three  promissory  notes  made 
by  tbem'  payable  to  their  own  order  and  in- 
dorsed by  them  and  by  Fogg  Brothers  &  Co. , 
each  dated  May  1,  1879,  one  on  six  months 
for  $264.18,  one  on  nine  months  for  $254.19, 
and  one  on  twelve  months  for  $264.19,  which 
tbe  plaintiffs  allege  they  received  of  the  defend- 
ants in  part  payment  of  the  note  for  $2,167.S4. 

The  defendants  in  their  answer  allege  that 
tbe  note  has  been  settled  and  paid  and  tbe  de- 
fendants released  from  any  liability  thereon, 
and  deny  that  the  plaintiffs  have  any  title  to 
tbe  note  or  any  interest  in  it  or  Itsprooeeis. 

It  appeared  at  the  trial,  that,  under  date  of 
May  1,  1879,  the  defendants  entered  intoan  hi- 
denture  with  their  creditors,  to  which  the  plaint- 
iffs were  parties,  by  which  they  aarreed  to  pay 
their  creditors  85  per  cent  of  their  respective 
claims,  made  up  as  cash  on  May  1,  1879,  bv 
notes  of  the  defendants,  satisfactorily  indorsed, 
each  for  one  third  of  the  85  per  cent,  payable  in 
riz,  nine  and  twelve  months  from  May  1. 1879, 
without  interest;  and  the  creditors  agreed  to  ac- 
cept this  composition  in  full  satis^ctlon  and 
discharge  of  their  respective  claims;  and  that 
the  defendants  should  have  the  right,  without  in- 
terference of  the  creditors,  to  dispose  of  all  their 
assets,  at  their  own  pleasure,  towards  the  satis- 
faction  of  tbe  85  per  cent;  and  that  they  would 
execute  any  instruments  necessary  to  reinvest 
in  the  ddFendants  any  property  theretofore  con- 
veyed bj  them  fortbebeneflt  of  their  creditors; 
all  creditors  to  become  parties  to  the  indenture. 

On  September  33,  1879,  one  Kyle,  an  agent 
or  clerk  of  the  defendants,  and  who  had  origi- 
naUy  brought  the  composition  agreement  to 
tbe  plaintiffs  and  procured  their  signature  to  it. 
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came  to  the  plaintiffs  and  Informed  them  that 
he  had  come  prepared  to  carry  out  the  compo- 
sition agreement:  that  all  the  creditors  bod 
ngned  it;  and  that  no  one  had  received  more 
tiban  the  86  per  cent.  The  plalntifb  gave  up  to 
Kyle  tfadr  note  and  Tecdved  from  him  the 
three  notes  for  which  thej  have  ^vm  the  de- 
fendants credit  At  the  same  time,  at  Kyle's 
request,  he  saying  that  it  was  a  necessary  for- 
mality in  order  to  carry  out  the  arrangement, the 
plaintiffs  executed  an  agreement,  dated  Au- 

a9,  1879,  by  wfaich  the  creditors  of  the  de- 
ants  <recitu)g  that  they  were  creditors  for 
whose  benefit  the  defwdants  bad  made  an  as- 
dgnment  of  their  proper^,  dated  March  36, 
1^^,  to  James  K.  Plumb),  in  consideration  of 
the  payment  of  85  per  cent  of  their  respective 
claims  by  John  8.  Fogg,  sold  and  assigned  to 
him  their  claims  against  the  defendants.  The 
plaintiffs  testified  that  they  did  not  suppose 
that  thOT  were  selling  their  DOte  to  Fogg,  but 
supposed  that  tbey  were  transferring  it  to  him 
as  agent  for  the  defendants,  and  that  he  held 
their  assets. 

John  8.  Fogg  was  father-in-law  of  one  of  the 
defendants,  and  was  the  principal  partner  in 
the  firm  of  Fogg  Brothers  &  Co.,  and  the  in- 
dorsements of  the  composition  notes  were  made 
in  the  firm  name,as  that  was  better  known  in  the 
maricet;  but  all  payments  made  by  that  firm 
were  made  on  account  of  John  S.  Fogg  and 
charged  to  him. 

On  March  26,  1879,  the  defendants  had  as- 
signed ^1  their  property,  real  and  personal, 
which  was  mostly  in  New  York,  although  they 
resided  in  this  State,  to  James  R.  Plumb,  under 
the  laws  of  New  York,  in  trust  for  the  benefit 
of  all  their  creditors.  By  an  indenture  be- 
tween the  defendants  Fogg  and  Plumb,  dated 
August  9, 1879,but  not  executed imtil  some  time 
in  September,  after  the  claims  a^inst  the  de- 
fendants had  been  taken  up,  reciting  tl^t  the 
creditors  of  the  defendants  had  assigned  all 
their  claims  to  Fogg  by  an  assignment  dated 
August  9,  1879,  so  that  Fo^was  their  only 
creditor.  Plumb  conveyed  toFoggall  the  prop- 
erty of  every  description  he  had  received  from 
the  defendants;  and  the  defendants  and  Fogg 
released  and  discharged  him  from  all  claims 
and  demands. 

By  an  agreement,  dated  August  9,  1879,  be- 
tween Fogg  and  the  defendants,  Fogg  recites 
that  he  has  agreed  to  settle  up  the  debts  and  li- 
abflitles  of  the  defendants  under  a  composition 
with  their  creditors,  and  has  received  from 
Plumb  and  the  defendants  all  their  assets,  and 
has  received  an  assignment  of  all  claims  against 
them.  He  agrees  that  all  the  partnership  per- 
sonal proper^  shall  be  sold  by  the  defendants, 
as  his  agents,  for  his  ))enefit;  and,  after  he  has 
been  fully  repaid  for  all  sums  paid  out  by  him 
and  for  his  services,  be  will  transfer  any  surplus 
of  the  assets  that  may  remain,  to  such  person  as 
the  defendants  may  m  writing  direct,  and  will 
release  them  from  all  claims  he  may  hold  as  as- 
si^ee  of  the  creditors. 

It  appeared  that  some  of  the  creditors  refused 
to  sign  the  composition  agreement  of  May  1, 
1870,  unless  more  than  85  per  cent  of  tbeir 
claims  was  paid  to  them;  ana  that,  in  some  in- 
stances, a  larger  percentage  was  paid  by  the 
defendants  and  Fogg,  l^e  plaintiffs  bad  no 
knowledge  of  any  m  the  arrangements  made 
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between  Fogg,  Plumb  and  the  defendants,  bat 
they  had  been  informed,  before  they  signed 
the  compoeitioD  agreement,  of  the  assignment 
to  Plumb. 

When  the  plain  tiffs  learned  that  some  of  the 
creditors  had  received  more  than  the  85  per  cent 

of  their  claims,  they  brought  this  suit 
Maar*.  Morse  A  Stone,  for  plaintiffs: 
When  this  case  was  formerly  before  the  court 
it  was  held  that  the  plaintiffs  might  recover  on 
the  note  In  suit  upon  proof  of  fraud  by  the  de- 
fendants in  relation  to  the  comjxisitioo  agree- 
ment.   Cobb  V.  Tirrdt,  187  Mass.  143. 

Fogg  was  bound  to  produce  the  note,  and  the 
court  should  have  ordered  him  to  do  so;  this  it 
the  general  obligation  of  a  witness  summoned 
under  a  ntltpee/ia  diux*  tecum. 

It  is  claimed,  however,  that  BuU  v.Loteiand, 
10  P*ick.  9,  sustains  the  ruling  of  the  court 

In  that  case  the  witness  had  title  to  the  note 
by  virtue  of  a  contract  with  the  plaintiff. 

The  general  rule  is  that  secondary  evidence 
may  be  offered, to  prove  the  substance  of  a  doca 
ment  which  it  is  out  of  the  power  of  the  party 
to  produce.  1  areenl.  Ev.  g  558;  1  Whart.  Ev. 
130,  150. 

This  right  has  been  held  to  qpply  to  papers  in 
the  hands  of  an  attorney  who  could  not  be  com- 

g'Ued  to  deliver  them  up.  Lynde  v.  JuM,  3 
ay,499;  JVeufonv.  (7Aaj)2tn,  IOC.  B.  356.  See, 
Doe  V.  Clifford.  %  Car.  &  Kir.  448;  Jews  CMtge 
V.  Oms,  1  Younge  &  Coll.  Excb.  156. 

At  common  law  a  peculiarly  stringent  rule 
was  adopted  as  to  negotiable  paper.  In  England 
it  was  held,  prior  to  the  statute  provisions,  that 
no  action  at  law  could  be  maintained  on  a  lost 
n^otiable  insCrument;  but  in  this  country  the 
rule  has  not  been  so  harshly  enforced.  IWaait 
Ev.  g  149. 

In  this  State  it  has  been  held  thatapar^  may 
maintain  a  suit  on  a  note  whidi  he  does  not  pro- 
duce, as  upon  a  tost  note,  on  satis^ing  the 
court  by  affidavit  that  it  was  obtained  from  him 
fraudulently  by  the  maker.  Almy  t.  Betd,  10 
Gush.  421. 

In  Faif  T.  BuMdl,  16  Pick.  815,  It  was  heU 
that  a  suit  might  be  maintained  on  a  stolen  note 

as  a  lost  note. 

In  Grimav.EimbaU,  8  Allen,518,  an actioo to 
foreclose  a  mortgage  was  maintained  where  it 
appeared  that  the  mortgage  and  note  had  been 
obtained  from  the  plaintiif  by  fraud. 

In  TuOU  V.  ^ni/iVA,  4  Allen,  481,  ft  was 
held  Oiat  the  owner  of  a  lost  note  could  not 
maintain  an  action  against  the  indorser;  bat 
that  was  because  the  latter  could  not  be  fblly 
protected  by  a  bond  of  indemnity. 

McGregoryv.  MeOr^ory,107  Mass.543,affimis 
the  doctrine  that  an  actioo  may  be  maintained 
against  the  makers  of  a  lost  promissory  note. 

Mettrt.  ATery  A  Hobbs*  for  defendants. 

Derens.  J.,  delivered  the  opinion  of  the 

court; 

When  this  case  was  last  before  the  court  it 
was  held  that  the  plaintiffs  might  recover  npon 
the  note  in  suit,  on  proof  of  fraud  by  defend- 
ants, in  relation  to  the  composition  agreement; 
but  this  decision  assumed  that  the  {^aintiffi 
were  of  right  entitled  to  the  note  in  controversy 
as  their  property  and  it  was  distinctly  mid  that 
only  the  question  raised  between  the  ptointiilit 
and  defendants  was  decidexl  and  txat  any  que*- 
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tkm  that  mtfffat  arise  between  the  plaintilband 
John  S.  Fo^.    CM  v.  TVmU,  187  Mass.  148. 

At  the  triafwe  are  now  congiderlnp.  Foeg  at>- 
peu«d,  produced  the  note  upon  whicn  the 
plaintiffs  have  brougiit  suit,  handed  It  to  pliunt* 
iffs*  counsel  upon  the  understanding  that  it 
should  be  returned  to  him. 

The  plaintiffs  then  claimed  a  right  to  put 
the  note  in  evidence  as  that  declared  up<m  by 
them,  and  as  tlie  foundation  of  thdrsuit.end  re- 
onested  the  court  to  order  the  witness  to  pro- 
dnoe  the  note  for  these  purposes  aforesaid;  the 
witness  contending  and  cliuminff  that  it  was  his 
own  property.  This  was,  in  effect,  to  ask  the 
court  to  decide  in  a  suit  to  which  Fogg  was  not 
a  part^,  that  a  valuable  piece  of  property  be- 
longed to  the  plalndfls  and  not  to  the  witness 
in  whose  possession  it  was. 

Admitting  that  the  evidence  in  the  case,  in- 
cluding that  from  Fogg,  tended  to  show  that  he 
had  been  actively  engaged  in  a  transaction  with 
the  defendants  by  whi^  they  had  induced  the 

Slaintiffs  to  become  parties  to  a  composition 
eed,  under  drcumstances  which  would  au- 
thorize them,  if  so  disposed,  to  avoid  the  same, 
the  rights  of  one  actually  in  possession  of  prop- 
erty and  claiming  to  be  lawfully  bo,  cannot  be 
dealt  with  in  this  summary  manner.  He  can- 
not be  deprived  of  his  possession  without  due 
process  of  law.  A  proceeding  to  which  he  is 
not  a  party,  where  he  cannot  call  witnesses  and 
where  he  cannot  have  a  trial  of  his  asserted 
rights,  by  Jury  or  other  regular  adjudication, 
does  not  properly  protect  them. 

The  case  of  Butt  v.  lavdand,  10  Pick.  9,  goes 
for  to  sustain  the  court  in  declining  to  order 
Fogg  to  produce  the  note  for  the  purposes  de- 
^rra  by  the  plaintiffs.  In  that  case  it  is  true 
that  the  plaintiffs  had  actually  attached  the 
property  of  defendants  which  by  the  assign- 
ment had  been  transferred  to  the  nolder  of  the 
note;  and  requiring  of  him  that  he  should  sur- 
render it,  was  to  require  that  he  should  fix  a 
lien  by  attachment  on  the  funds  which  had  been 
placed  in  his  hands  for  the  benefit  of  creditors 
and  upon  which  he  had  made  advances. 

But  in  the  case  at  bar  it  would  be  most  un- 
just to  the  holder  of  the  note  if,  in  advance  of 
a  decision  between  himself  and  the  plaintiffs, 
he  should  be  compelled  to  surrender  the  note 
that  the  plaiDtifls  might  make  it  the  foundation 
of  an  action,  recover  upon  it  and  file  it  in  their 
suit,  thus  rendering  it  unavailable  for  him  as 
the  foundation  of  an  action  for  the  whole  or  any 
part  which  mi^ht  be  due  thereon  to  him,  or  as 
a  voucher  In  his  dealings  with  the  defendants 
and  enabling  the  plaintiffs  to  levy  the  execu- 
tion recovered  upon  the  note  upon  the  property 
assigned  to  him. 

"^e  {>laintiffs  further  contend  that  the  actual 
production  of  the  note  was  not  essential  to  their 
case;  that  they  should  have  been  allowed  to  sue 
and  recover  upon  it  as  a  lost  note.  It  has  long 
been  held  in  Massachusetts  that  a  party,  on 
inoving  that  a  note  was  lost  or  destroyed,  might 
maintain  an  action  thereon  and  recover  jodg- 
ment  on  filing  a  bond  to  the  satisfoction  of  the 
court,  indemni^ng  the  defendants  at^inst  any 
loss  or  damage  if  the  note  should  afterwards  be 
found  in  the  possession  of  a  bona  fide  holder. 

The  same  principle  would  be  applied  when  It 
Was  shown  that  a  note  was  stolen.    J&ne»  v. 
6  Haas.  101;  Fiiin  y:  SutaeU,  10  Pick. 
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81S;  Orimet  KimbaU,  8  Allen,  S18;  McGreg- 
or^ V.  McOreaory,  107  Mass.  648. 

In  England  prior  to  statute  provisions  it  was 
held  that  no  action  at  law  could  be  maintained 
on  a  lost  negotiable  instrument,  ffamard  v. 
Robinton,  7  Bam.  &  Cress.  00;  Common  Law 
Procedure  Act,17  and  18Victoria,chap.  125,§  87. 

But  the  doctrine  of  the  case  in  regard  to  lost 
notes  has  no  applleatioa  where  the  ownership 
of  the  note  is  in  diffnite  and  the  party  inactwu 
possession  of  it  is  known  to  the  plaintiff. 

The  defendant,  even  if  he  Is  bound  to  pay  the 
note.  Is  bound  to  pay  it  only  once  and  to  respond 
only  once  to  suit  thereon.  When  the  note  is  lost 
the  case  as  it  is  presented  to  the  court  is  one 
where  the  plaintiff  shows  hlmadf  deariy  entitled 
to  the  note  and  the  debt  secured  thereby,  al- 
though by  accident  or  misfortune;  and  there  is 
no  one  who  contests  his  claim  thereto. 

But  when  the  note  is  shown  to  be  In  exist- 
ence and  the  plaintiff's  title  thereto  is  disputed, 
the  defendants  should  not  be  called  to  respond 
to  him  merely  because  he  is  willing  to  give  a 
bond  of  indemnity.  He  diould  first  obtain  it 
or  at  least  establish  the  fact  tiiat  he  is  the  owner 
of  it  in  a  suit  with  him  who  contests  his  title. 

That  there  may  not  be  a  failure  of  justice 
where  it  is  established  as  between  the  maker 
and  himself  that  he  owns  the  note  and  It  is  lost, 
it  is  right  that  the  maker  should  be  contented 
with  the  bond  of  indemnity.  It  is  not  a  per- 
fect securitv,  as  the  maker  mar  yet  he  subjected 
to  painful  litigation  where  witnesses  are  dead 
ana  evidence  has  disappeared,  while  in  the 
meantime  the  principal  and  sureties  on  the 
bond  may  have  become  insolvent;  but  it  is  the 
only  security  which  the  circumstances  permit. 

As  there  can  be  no  absolute  security  for  the 
maker  in  such  a  bond  and  as  subsequent  litiga- 
tion may  put  him  to  inconvmlence  and  ex- 
pense, be  should  not  he  compelled  to  accept 
when  it  Is  possible  otherwise  fully  to  protect 
him.  If  the  negotiable  instrument  has  pawd 
out  of  their  control  and  into  that  of  another, 
the  plaintiffs  should  not  in  the  case  at  bar  be 
allowed  to  maintain  an  action  upon  it  or  the 
debt  secured  thereby,  until  in  some  direct  con- 
troversy with  the  possessor  they  have  negoti- 
ated such  person's  right  to  it.  Van  Aletym  v. 
Nat.  Com.  Bk.  4  Abb.  App.Cas.  449;  OrandaU 
V.  Schra^ppd,  1  Hun,  667;  Bohrer  t.  JVrriW,  4 
Minn.407;  McKinneyy.  S'amilton,SS  Mich.499. 

It  was  therefore  correctly  ruled  that  on  the 
evidence  in  the  case  the  plainti£b  were  not  en- 
titled to  recover 
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John  H.  REED  H  ai., 

V. 

BOSTON  MACHINE  CO. 


Arthur  Cummlngs  n.  Same. 


Alice  T.  Mandell  r.  Same. 


Edward  D.  Mandell  v.  Same. 


John  Q.  Butler  v.  Same. 


William  O.  Cotton  v.  Same. 


John  M.  Fiske  v.  Same. 


Helen  S.  Hmit «.  Same. 


Xant^  T.  Kehew  e.  Same. 

Where  **  special  stock"  issued  by  a  cor- 
poration is  invalid  and  the  time  has 
passed  in  which  it  might  be  made  good 
or  the  holders  of  certificates  therefor  be 
made  shareholders  by  estoppel,  the  hold- 
ers are  entitled  to  recover,  on  the  in- 
solrenoy  of  the  corporation,  the  amounts 
paid  for  the  special  stock,  without  inter- 
est, and  lessdivuiends  received,  without 
having  returned  their  certmeates  or 
dividends. 


(Suffolk  Decided  Aprtl  1, 188S.) 


Judff- 


ON  report  from  the  Superiw  Court 
mentforplainUff. 
Is  These  are  appeals  by  the  assignees  in  insolr- 
ency  of  the  Boston  Machine  Co.,  a  manufact- 
uring coiporation.  eBtabllshed  under  the  gener- 
al laws  of  Massachusetts,  from  decrees  of  the 
court  of  insolvency  for  said  county,  allowing 
the  daims  of  the  various  plaintifCB. 

The  claims  were  all  for  money  paid  by  the 
sevf^  claimants  for  special  stock  of  said  Com- 
pany, which  was  declared  to  be  invalid  in  the 
case  of  the  Am.  Tube  Workt  v.  Botton  Machine 
Oo.  reported  180  Mass.  6. 
Said  certificates  were  in  the  following  form: 

No.    Shares. 

Boston  Machine  Company. 
300  shares.  Par  value.  $500. 

Special  stock,  $100,000. 

This  is  to  certify  that  is  proprietor  of 

 shares  in  the  special  stock  of  the  Boston 

Machine  Company,  subject  to  the  by-laws,  the 
same  being  transferable  by  assignment  in  the 
books  of  the  Corporation  upon  a  surrender  of 
tUs  certificate. 

Said  special  stock  is  redeemable  at  par  after 
the  first  day  of  July,  1885,  and  is  entitled  to  a 
fixed  half  yearly  dividend  of  S^per  cent. 

In  witness  whereof,  the  President  and  Treas- 
urer have  caused  the  seal  of  said  companv  to 
be  affixed,  and  have  attested  the  same  by  their 
signatures. 
Boston,  188—. 

 President. 


Treasurer. 


Upon  the  trial  it  appeared  that  there  was  no 


offer,  by  any  of  the  plaintiffs,  to  rescind  or  re- 
turn the  ceraficates  of  special  stock  or  the  div- 
idends received  thereon,  before  the  filing  of  the 
petition  in  insolvency  bv  the  Company,  whicb 
took  place  May  12,  1883,  or  their  offer  toiwove 
their  claims  in  insolvency,  and  tlieonl^  objec- 
tion made  to  the  allowance  of  the  claims  was 
for  this  reason. 

The  facts  as  to  the  payments  by  the  plaintiffs 
in  the  first  suit,  the  issue  of  the  certificates,  the 
dividends  received,  and  the  amounts  of  the 
claims  offered  to  be  proved  and  allowed,  are 
as  follows:  John  H.  Reed  and  others  paid  in 
$10,000  for  twenty  shares  of  the  stock,  Janu- 
ary 18, 1881,andreceivedacertiflcatefortwai- 
ty  shares.  They  received  dividends  of  $350 
each  July  1, 1881,  January  1, 1882,  July  1, 1882, 
and  January  1, 188S.  The  claim  presented  and 
allowed  was  for  $10,000  and  interest  thereon 
from  January  18,  1881,  to  May  12,  1883,  less 
the  dividends  and  interest  thereon  from  the  day 
of  receipt  to  May  12, 1883,  the  balance  amount- 
ingto  $t),934.51. 

The  facts  in  the  other  suits  were  similar. 

When  the  plainttffs  took  their  certificates  of 
stock  and  received  the  dividends,  both  the  Cor- 
poration and  they  supposed  the  stock  was  valid. 

In  each  case  the  certificates  of  special  stock ' 
were  attached  to  the  proof  of  claim  with  an  ctf- 
fer  to  return  the  same,  and  they  are  ^11  on  file 
in  the  court  of  Insolvency.  All  the  proofs  were 
allowed  by  the  insolvent  court  for  the  amounts 
claimed,  and  the  assignees  in  insolvency  of  said 
Company  duly  appealed  and  entered  ihdr  ap- 
peals in  the  Superior  Court. 

On  the  foregoing  facts,  against  the  objection 
and  subject  to  the  exception  of  the  defendants 
the  Justice  of  the  Superior  Court  who  heard  the 
suits  found  for  Uie  -several  plaintiffs  as  above 
stated,  to  which  the  defendant  excepted,  and  at 
the  request  of  the  parties  he  reported  the  cases 
to  the  supreme  judicial  court  for  the  deter 
minalion  of  the  questions  of  law  involved. 

Mr.  Geo.  Wm.  Easterbrook.  for  plafait- 
liEs,  Cununiogs,  Mandell,  fiske  utd  Kehew. 

All  the  plamtifEs  ever  received  from  the  de- 
fendants was  certificates  of  special  slock,  and 
money  paid  as  dividends  thereon.  They  con- 
tend on  the  authority  of  Am.  Tube  Workt  v. 
Boiton  Madune  Co.  189  Mass.  6  that  any  offer 
to  return  the  money  was  unnecessary;  and 
further  contend  that,  since  the  stock  was  never 
created  and  the  certificate  was  a  false  state- 
ment,  made  without  authority  from  the  Boston 
Machine  Co.,  the  certificates  were  mere  scrape 
of  paper,  neither  possessing  nor  representing 
any  value  whatever,  like  a  counterfeit  note  or 
a  forged  bond,  and  any  offer  to  return  them 
was  lumecessary.  Brewster  v.  Burnett,  126 
Mass.  68;  Kent  v.  Sonutein,  12  AUen,  342. 

Mt.  Chas.  T.  ChOlacher,  for  jdaintiff, 
Cotton. 

The  certificate  issued     the  d^endant  to  the 

plaintiff  as  special  stock  was  illegally  issued 
and  void.  It  was  practically  a  worthless  piece 
of  paper  of  no  more  value  than  a  forced  gov- 
ernment bond,  or  a  counterfeit  note,  the  offer 
to  return  which  has  been  held  to  be  unnecessary 
in  this  Commonwealth  to  maintain  an  action 
for  money  had  and  received.  The  property 
being  entirely  worthless  to  both  parties,  "ao 
offer  to  rettun  would  be  an  idle  craemray, 
which  the  law  never  requlna."  Ken*  v.  Bam- 
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^n,  13  AHen,  843.  The  same  doctrine  is  laid 
down  in  Bretctter  v.  Burnett,  125  Mass.  68,  and 
Mon^omeryv.  Picking,  116  Mass.  381. 

Jfr.  Augnmtam  Rusb,  for  plaintiffs,  Butler 
and  Hunt. 
Mr.  J.  H.  Benton,  Jr.,  for  defendant: 
As  to  the  claims  the  persons  who  received 
dividends;  the  question  is  whether  persons  who 
received  certificates  which  both  they  and  the 
CorporatioD  understood  to  be  valid  at  the  time 
the  certificates  were  received,  and  when  the 
dividends  on  the  stock  were  afterwards  paid, 
could  hold  their  certificates  and  dividends  un- 
til after  the  Corporation  was  adjudged  insolvent 
and  its  property  assigned  for  the  benefit  of  its 
creditors,  and  then,  without  rescission  of  the 
contract  under  which  the  certificates  and  divi- 
dends were  received,  prove  claims  against  the 


estate  of  the  Corporation  for  the  balance  of  the 
sum  they  paid  for  the  stock  after  deducting  the 
dividenoa  thejf'  had  received.  In  short,  wheth- 
er any  rescission  was  necessary  before  such  per- 
sons had  any  claim  which  they  were  entitled  to 
prove  against  the  estate  of  the  Corporation  in 
insolvency.  This  case,  it  is  submitted,  is  de- 
cided in  the  negative  by  the  case  of  Alkn  v. 
Herriek,  10  Oray.  S74.  288,  which  to  cited  and 
^proved  In  the  case  of  the  Am,  Tube  WorJa  v. 
Boiion  Machine  Co.  189  Mass.  5. 

C.  Allen,  J. ,  delivered  the  opinion  of  the 
court: 

These  cases  are  virtually  covered  by  the  de- 
cision in  Am.  Tube  Workt  T.  Bo^n  Machine 
Ch,  180  Mass.  6* 

In  that  case,  to  be  sure  the  plaintiff  made  an 


*  The  opinion  In  American  Tube  Works  v.  Boeton 
HaoUne  Go.  Is  as  f  oOows : 

C.  Allen,  J.;  The  fseue  of  special  stock  was  Invalid. 
This  Is  a  peculiar  kind  of  stock,  now  distinctly  pro- 
vided for  by  statute,  but  unknown  to  the  general 
lawsof  theComnioDwealthuntI11866.  Itaoharacter- 
istica  are,  that  It  Is  limited  In  amount  to  two  fifths 
of  the  actual  oafrttal;  Itlssabjecttoredemptloabr 
the  corporation  at  par  after  a  fixed  ttme,  to  be  ex- 
pressed fn  the  certtfloates;  the  oorporatlon  ta  bound 
to  pay  a  fixed  half  yeariysumor^vldendupottlt, 
m  a  debt:  the  holders  of  It  are  In  no  event  liable  for 
the  debta  of  the  oorporatlon  beyond  Aeir  stock ; 
and  the  Issue  of  special  stock  makes  all  the  general 
etockbolders  liable  for  all  debts  and  contracts  of  the 
oorporatlon  until  the  special  stook  Is  fully  redeemed. 
Stats.  1855,  chap.  290 ;  1870,  chap,  m, »  SO,  cl.  i; 
Pub.  Stats,  chap.  lOS,  H  «,  81,  oL8;  WilUams  v. 
Parker,  180  Mus.  204,  ZOT. 

Preferred  stock,  as 'usoally  understood,  ta  some- 
thing quite  different  from  this.  Bpedal  statutes 
have  fromtimetotlmeauthorizedpartloular  corpor- 
ations to  issue  preferred  stook,  with  various  sdodal 
provisions;  as,  for  example.  Stats.  1868,  chap.  1 ;  1866, 
ehap.143;  1877,  chap.  170;  1870,  chap.  188: 188S,onap.l77. 

But  authority  to  issue  preferred  stock  is  not 
oonfexred  la  express  terms  by  any  general  stat- 
utes. CorporatlonB  have  sometimes,  no  donbt,  at 
the  outset  of  Hielr  organisation,  aasamed  the  an- 
thorlty  to  divide  their  capital  stock  into  two  classes, 
preferred  and  common';  and  when  each  stookbolder 
Bubsoribes  for  and  takee  his  shares  of  common  stook, 
with  full  knowledge  and  consent,  there  is  perhaps 
no  legal  objection  to  this  course.  The  question  is  a 
different  one,  whether  a  corporation,  with  an  exist- 
ing capital  stook  all  subscribed  for  and  taken,  can 
famesae  its  capital  by  the  Issue  of  further  shares 
whtidi  shall  be  preferred;  and,  if  so,  under  what  clr- 
oumstaoces  this  may  be  done,  and  whether  by  a 
mere  majority  ur  only  by  a  unanimous  vote  of  the 
existing  stockholders. 

This  question  need  not  be  considered  here,  though 
It  has  arisen  elsewhere.  Kent  v.  Quicksilver  Mining 
Co.  78  N.  T.  1». 

It  Is  eufBdent  for  the  present  purpose  to  call  atten- 
tkm  to  the  marked  distinction  between  prefened 
stock,  as  usually  understood,  and  special  stock,  as 
authorised  by  legMatton  in  this  Oonunonwealth. 
Special  stook  oould  only  be  Issued  by  the  Boston 
Uaohlne  Co.  by  a  vote  of  three  fourths  of  Its  general 
stockholders,  at  a  meeting  duly  called  for  the  pur- 
pose. Stat.l87Q,ohap.22i.iai.  Themeetlng  of  Dfr- 
eentber  80,1880,  at  wUflh  tlie  original  vote  to  tasue 
KABB. 


special  stock  was  passed,  was  called  to  consider 
whether  the  Oorporatloc  would  issue  9100,000 of  pre- 
ferred stock.  This  call  did  not  suthorbse  a  vote  to 
Issue  special  stock,  and  the  vote  was  accordingly 
invalid.  See,  People's  Mut  Ins.  Co.  v.  Westcott,  14 
Gray,  440;  Wlggln  v.  Lowell  Freewill  Bap.Ch.  8  Met. 
801.  810;  Rt  Bridport  Obi.  B.  Co.  L.  R.  3  Cb.  App. 
Oas.  191. 

A  new  meetlnff  was  called  in  due  form  for  June  8* 
U8S,  at  an  adjournment  of  which  a  vote  was  passed 
tor  the  issue  of  special  stook:  butthediffloultrwlth 
this  meeting  Is  that  Itdoesnot  appear  hytberecord 
that  three  fourths  of  the  general  stockholders  voted 
for  such  Issue,  although  more  than  that  number 
were  present  at  the  meeting.  It  is  essential  to  the 
validity  of  the  vote  that  this  fact  should  appear  of 
record.  It  Is  contended  by  the  defendant,  that  the 
presumption  ta  that  all  the  shareholders  who  were 
presmt  voted  for  the  Issue  <tf  the  special  stock, 
slnoenothlngappearstotheoontrarr.  Butlnseveral 
cases  quite  similar  to  this,  so  far  as  the  principle  is 
oonoeraed,  it  has  been  held  otherwise.  Uorrlson  v. 
Lawrence,  96  Mass.  219 ;  Andrews  v.  Boylston.  UO 
Mass.  214 ;  Judd  v.  Thompson,  126  Mass.  668. 

It  was  required  by  statute  that  this  oorporation 
Bboutd  have  a  clerk,  who  should  be  sworn  and  who 
should  record  ail  votes~in  a  book  to  be  kept  for 
that  purpose.  StaL  1810,  chap,  m,  H  16. 18;  Pub. 
Stats,  chap.  106,  U  28, 28. 

No  authority  has  been  otted  to  us.  In  thto  State 
or  elsewhere,  supporting  the  view  of  the  defendant. 

The  strongest  case  that  we  have  seen,  looking  in 
that  direction,  Commonwealth  v.  Woelper,  8  Serg. 
ft  K.  29,  is  quite  distinguishable,  both  on  the  ground 
assigned  by  Chief  Justice  Tllghman,  that  inasmuch 
as  no  meeting  for  the  transaction  of  ordinary  busi- 
ness could  be  held  without  the  presenoe  of  two 
thirds  of  the  ministers,  elders  and  church  wardenB> 
who  oonstltnted  the  corporation,  and  inasmuch  as 
the  custom  bad  been  not  to  mention  how  many  at- 
tended, the  record  that,  after  due  Invitation.  "The 
ministers,  elders  and  church  wardens  met,"  was 
BufBolent  to  show  that  two  thirds  of  them  met;  and 
especially  on  the  ground  assigned  by  Gibson,  J., 
who  presided  at  the  trial,  that  It  was  not  open  to  the 
defendant,  under  the  particular  drcumstancea  of 
that  case,  to  take  the  objection.  In  the  present  case, 
the  record  oTthe  vote  to  entirely  oonsiBtent  with 
the  oonstmotlon  that  the  vote  was  passed  merelT' 
by  a  majority  of  those  who  attended  the  meeting. 
The  vote  at  tite  third  meeting,  at  which  the  subject 
of  special  stock  was  acted  on,  ta  open  to  the  same 
objeotlon  as  that  at  the  segon^^nj^t^^Q  ^ 
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election  to  repudiate  its  stock,  and  offered  to 
return  it  before  the  adjudication  in  inaolyency, 
under  the  circumstances  then  existing;  this  was 
a  fact  of  some  importance  becaufle,  as  stated  in 
the  opinion  in  that  case,  "this  special  stock 
might  have  been  made  good,  so  that  the  plaint- 
iff would  be  content  or  be  bound  to  keep  it." 
But  in  the  present  case  the  time  for  doing  this 
had  passed.  The  stock  was  invalid  and  noth- 
ing could  be  done  by  the  corporation  to  make 
it  valid.  It  was  no*  longer  possible  to  make 
th^plaiutifls  shareholders  by  estoppel.  Under 
these  circumstances,  there  was  no  occasion  for 
the  plaintifEsto  return  dieir  certificates  of  shares 
which  were  valueless,  or  the  dividends  which 


they  had  received,  which  were  less  than  the 
sums  they  were  entitled  to  receive,  the  stock 
being  and  remaining  invalid.  See,  the  fwmer 
case  and  also,  Bremter  v.  Burnett,  136  Mass. 
68;  Kent  v.  BomtUin,  12  Allen,  342. 

In  AUm  V.  Harrieh,  15  Gray.  284,  the  plaint- 
iff had  rec^ved  and  held  notes  indoraedliy  wi- 
other  party,  for  the  dividends. 

The  sums  for  which  the  plaintiffis  are  re- 
spectively entitled  to  prove  their  claims,  are  tbe 
amounts  paid  by  them  for  the  special  stock, 
without  interest,  which  is  not  insisted  on,  asd 
which  would  not  run  until  after  a  demand,  de- 
ducting the  dividaids  received. 

Jtulgnmi  to  be  mlend  aecordinslg. 


There  was  no  oilier  action  at  any  of  the  meetings 
of  the  Corporation  which  ooold  have  the  effect  to 
make  tbe  special  stock  valid,  by  war  of  ratification. 
Tbere  is,  indeed,  no  reference  to  gpeda}  stock  in  the 
reports  of  the  treasurer,  but  only  to  "capital  stock  " 
and  "  preferred  stock."  It  Is  difficult  to  see  how 
any  action  at  a  corporate  meeting  can  have  a  greater 
effect,  by  way  of  ratlfloatlon,  than  a  direct  vote 
paned  at  such  meetliw  would  have;  andadizeot 
vote  at  any  Buoh  other  meethiff  tiian  tboeeber^ 
before  referred  to  would  have  been  Invalid,  for 
want  ot  due  notloe  that  the  subleot  would  be  acted 
on  as  well  as  for  wont  of  a  record  ehowioff  a  vote 
of  three  fourths  of  the  stookbolders.' 

The  issue  of  special  stock  being  invalid  and  being 
open  to  repudiation  by  the  Corporation  itself  or  by 
dlnentlns  stocliholdeiB,  the  plabitifl  bad  an  eleotion 
to  reaolna  the  contract  under  which  the  special 
stock  wse  taken  and  to  be  restored  to  Its  original 
podtton.  Allen  v.Herrtok.  16  Gr^,  274,  SSL  ItwBB 
not  bound  by  any  estoppel.  In  all  tbe  oases  which 
have  come  under  our  observation  where  one  baa 
been  held  to  be  deemed  a  stockholder  by  estoppel, 
there  has  been  a  legal  creation  of  the  capital  stock. 
Such  was  tbe  case  in  Tumbullv.  Fayson,  96  U.  S. 
418  [bk.  24,  L.  ed.  437].  But  where  tbe  Issue  of  the 
shares  is  Illegal,  whcra  no  BufflcleDt  steps  have  been 
taken  to  authcvlie  the  weation  of  the  capltalstoak, 
where  a  person  has  acted  and  been  treated  as  a 
stockholder  hi  respect  of  sbaree  which  tbe  company 
had  DO  power  to  issue,  and  wbere  the  shares  cannot 
legally  exist,  the  person  taking  them  cannot,  by 
estoppel  or  otherwise,  become  a  member  in  respect 
to  them.  Uttdl.  Part.  UL  Iforeover,  In  the  case  be- 
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fore  UB,  the  defendant  Oorpomtltm  has  no  equHy 
to  insist  that  the  plaintiff  Corporation  should  be 
treated  as  a  stockholder.  It  failed  toissuethe  num- 
ber of  shares  contemplated  by  its  vote.  It  has  been 
In  no  reepoot  misled  by  any  act  of  the  platnUff.  It 
has  not  changed  its  position  for  the  worse.  It  hss 
bad  the  plain  tHTs  money,  and  has  simply  paid  what 
is  equivalent  to  Interest  upon  It.  No  rights  of  thlid 
parties  have  Intervened.  The  oonsldecaCton  upon 
which  the  plaintiff  parted  with  ItB  mon^  has  failed. 
The  defendant  corporation  issued  special  stock, 
which  was  at  the  time  supposed  by  both  parttes  to 
be  valid,  but  which  was  invalid.  Under  such  cir- 
cumstances, an  action  lies  to  recover  back  the 
money.  Dili  v.  Wareham,  7  Met.  4S8 ;  Earle  v.  Bick- 
ford,e  Allen,  m. 

Tbe  election  by  tbe  plaintiff  to  rescind  tbe  ooa- 
traot  was  exercised  wltbina  reasonable  time.  Formftl 
notice  was  given  on  April  28, 1U83,  or  about  twenty- 
seven  months  after  the  fltet  issue  of  speoial  atocft  to 
the  plaintiff.  Tbe  special  stock  might  have  been 
made  good,  so  that  the  plaintiff  would  be  content 
or  be  bound  to  keep  it.  The  defendant  twice  en- 
deavored, without  suooees,  to  effect  this  resulL  It 
has  suffered  nothing  from  the  delay.  Tbe  notice  of 
resdasion  was  sufficient  in  form,  and  tbe  offer  to 
return  all  ooosideratlons  received  was  also  sulll- 
eloit.  Indeed,  slnoe  tbe  money  xeoelvad  by  tbe 
plaintiff  as  Intmest  or  dividends  was  not  eg^  to 
the  amount  of  mon^whiohthe  ^alntifl  wasand 
nowl8entitledtoieodve.no<drertoretnnitbef 
was  neoeasary.  Montgomery  T.PIokerIng4H  1 
2S7.2St 

Judgment  ttffirmed. 
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Same  «.  Same. 


Same  v.  Fomr  Juge  of  Intoxicating  Liqnor ; 
National  Express  Co.,  Gtatmant. 


Same  r.  Sixty-eight  Jugs  of  Intoxicating  Liq- 
uora;  National  ExpreasCo.,  (Hatmant. 

1.  Whether  or  not  the  legaJ  title  to  prop- 
erty in  goods  pasaea  by  aale  is  a 
qoeation  of  Intent*  to  be  ^thered 
from  the  act  of  the  partiee,  and  all  the 
facts  and  olrcomatanees  of  the  cases 
taken  tcwether,  shovinK  that  the  owner 
intradea  to  part  irith  the  property,  and 
the  purchaser  to  become  its  hnmedi»te 
owner. 

3.  When  there  is  a  condition  precedent 
attached  to  the  transaction,  the  title 
doea  not  paaa  to  the  purchaser  until 
parfonnance  or  waiver  of  the  condi- 
tionreTen  although  there  be  actual  deliv- 
ery; hence,  where  delivery  waa  made 
to  the  carrier,  with  the  condition  of 
payment  for  the  goods  before  delivery 
to  the  consignee,  the  title  does  not  paas 
to  the  purchaser  until  performance  of 
the  condition. 

8.  If  an  express  company  or  other  ear* 
tier  or  person,  natural  or  oorporate,  has 
in  possession  in  this  State,  an  article 
in  itself  dangerous,  or  an  article  not  in 
itself  dangerous,  but  intended  for  un> 
lawfiil  use  within  the  State,  it  is  sub- 
ject to  seizure  for  the  protection  of  the 
community  or  to  prevent  its  unlawful 
use,  under  statutes  passed  in  the  exer- 
cise <^  the  police  power  of  the  State, 
and  such  atatntes  are  not  In  eoafliet 
with  the  commercial  clause  of  the  Fod- 
mrmX  ConsUtwtion. 

4.  In  such  case  the  carrier  is  agfent  of  the 
seller  in  the  matter  of  delivery;  and  the 
purchaser  by  what  he  did  in  respect  of 
the  transactions  in  question  made  the 
carrier  his  ag^entt  and  as  what  was 
done  by  such  agent  in  the  execution  of 
the  authority  and  instructions  directly 
flfiven  by  him.  constituted  offenses 
against  the  statute,  the  purchaser  as  his 
principal  mnnt  be  held  responsible. 
That  he  was  innocent  of  intent  to  break 
the  law,  cannot  avail  him  in  defense. 

5.  Section  2  of  No.  48  of  the  Acts  of  1883, 
by  which  an  officer  may  seize  intoxicat- 
ing liquors,  under  certain  (»nditions, 
without  a  warrant,  but  which  does  not 
porport  to  confer  the  power  of  search. 
IS  oonstitutional. 

6.  Under  a  state  statute  which  provides 
for  the  prosecution  of  a  second  offeose 
forthesaleor  furnishing  of  intoxicating 
liquors,  or  holding  or  keeping  them  for 
purposes  of  sale,  the  reuon  wo*  the  Um- 
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itation  of  such  prosecutions  to  a  pe- 
riod within  three  years  from  the  time  of 
commiteion  of  the  ofTense,  has  no  appli- 
cation to  a  case  where  the  only  proof 
that  can  be  used  on  the  one  side  or  the 
other  is  matter  of  record.  Henoe, 
proof  <^  a  former  conviction  is  properly 
admitted,  notwithstanding  the  ctmvlo- 
tion  appeared  to  have  been  more  than 
three  years  before  the  trial  In  which  it 
is  offered. 

7.  The  constitutional  Inhibition  of  cmel 
and  unusual  punishments,  or  excessive 
fines  or  bail  has  no  application  to  cu- 
mulative punishments  imposed  by  stat- 
ute for  distinct  ogbnus  in  the  same 
prosecntton. 

(Butlaad  Decided  Marob  10, 18S5.) 

THESE  cases  were  heard  together.  In  the  first 
case.  No.  27  {exceptioru  overruled),  the 
respondent  was  charged  with  selling  intoxi- 
cating liquors  contrary  to  law;  in  the  second 
case.  No.  28  {eaaiptumt  owmdeS),  with  keep- 
ing intoxicating  liquors  with  intent  to  sell,  etc. 
The  other  two  cases,  Nos.  25  and  26  {affirmed), 
were  proceedings  for  the  condemnation  of  in- 
toxicating liquor.  The  cases  were  appeals  from 
the  decision  of  a  justice  of  the  p«ice.  The 
first  two  cases  were  tried  by  jury,  March  Term, 
1883,  Rutland  County,  Veazey,  presiding. 

In  the  first  case  the  jury  returned  a  verdict 
against  the  respondent  of  807  offenses;  in  the 
second  case  they  returned  a  verdict  that  the 
respondent  was  guilty.  In  the  first  case,  the 
court  adjudged  that  the  respondent  was 
euilty  of  807  otfenaes  of  selling  intoxicating 
uquor  without  autliority  as  of  a  second  con- 
viction; in  the  second  case  the  court  adjudged 
that  the  respondent  was  guilty  of  the  offense 
charged,  as  of  a  second  convlctioD.  Sentence 
and  execution  were  respited  and  stayed;  and 
the  cases  were  passed  on  exceptions  to  this 
court.  The  other  two  cases  were  tried  by  the 
court  on  an  agreed  statement,  at  the  same  Term 
in  Kutland  County,  Veazey,  7.,  presidlog.  In 
No.  26,  the  court  overruled  the  claims  of  the 
claimant,  the  said  National  Express  Co.,  and 
adjudged  that  the  said  liquors  be  forfeited;  and 
in  No.  26,  thecourt  adjudged  that  the  liquors, 
which  were  paid  for  to  the  shipper  at  White- 
hall. N.  Y.,  be  returned  to  the  claimant,  and 
the  remainder  of  the  liquors  be  forfeited.  These 
cases  were  numb^ed  25, 26, 27  and  38.  No.  27 
was  a  prosecution  for  selling  liquor;  Na  28,  for 
keeping  it,  etc. ;  No.  2S  waa  a  proceeding  to 
condemn  and  forfeit  four  jugs  of  intoxicating 
liquors  shipped  by  Sfaehan  &  Co.,  dealers  in 
liquors  and  cigars  at  Troy,  N.  T.;  and  No.  26 
was  a  like  proceeding  to  condemn  and  forfeit 
liquors  shipped  by  the  respondent,  O'Neil,  a 
dealer  in  liquors  aod  cigars  at  Whitehall,  N.  Y. 

Section  2  of  No.  43  of  the  Acts  of  1882  is  "In 
all  cfues  where  now,  by  any  of  the  provisions 
of  said  chapter,  169  R.  L.  an  officer  is  author- 
ized to  seize  intoxicating  liquors,  or  the  casks 
or  vessels  containing  the  same,  by  virtue  of  a 
warrant  therefor,  he  may  seize  the  same  with- 
out a  warrant  and  keep  the  liquors,  casks  or 
vessels  so  seized  in  some  safe  place,  and  shall 
forthwith  procure  such  warrant,  and  he  shall 
thereupon  make  return  of  his  doings  under  said 
warrant  in  the  same  manner  as  he  would  have 
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d«De  had  the  issuing  of  the  wanant  preceded 

such  seizure." 

Section  8818  K.  L.  is:  "  If  three  voters  in  a 
town  make  complaint,  under  oath  or  affirma- 
tion, before  a  justice  in  the  countr,  that  they 
have  reason  to  believe  and  do  beaeve  that  in- 
toxicating liquor  i8  kept  or  deposited  in  a 
dwelling  house,  store  *  *  *  or  other  build- 
ing or  place  in  said  town,  and  intended  for 
or  distribution  among  others,  by  a  person 
not  authorized  to  sell  or  distribute  the  same,  said 
justice  shall  iasue  a  wanant  to  my  sheriif  or 
constable  to  search  the  premises  described  in 
such  complaint;  and  if  mtoxicatiog  liquor  is 
found  therein  under  circumstances  warranting 
the  belief  that  it  is  intended  for  sale  or  distribu- 
tion contrary  to  the  provisions  of  this  chapter, 
auch  offleera  shall  seize  the  same,"  etc.  "  The 
respondent  admitted,  on  the  trial  for  selling 
liquor,  .that  he  was  a  wholesale  and  retau 
dealer  in  wines  and  liquors  at  Whitehall,  N. 
Y.  and  that  he  had  been  engaged  in  business 
there  for  more  than  three  years;  that  bis  said 
business  was  lawful  in  the  8tat«  of  New  York; 
and  that  during  said  time  he  had  received  at 
his  store  in  Whitehall,  three  liundred  and  seven 
separate  and  distinct  orders  by  mail,  telegraph 
and  express  for  8i>ecitied  and  dengnated  small 

Suantities  of  intoxicating  liquors  from  as  many 
iffercnt  parties  residing  in  Rutland  in  the  State 
of  Vermont. 

It  was  further  admitted  by  the  respondent: 
"The  orders  so  sent  by  express  were  in  the 
form  of  a  letter  addr^sed  to  the  said  John 
O'Neil  at  Whitehall  aforesaid,  and  the  letter  at- 
tached to  a  jug,  and  the  jug  with  the  letter  at- 
tached was  deiiTcred  by  said  parties  to  the  Na- 
tional Exjircss  Co.  in  Rutland,  and  charges 
thereon  paid  by  the  parties  so  sending  the  or- 
der. Orders  sent  by  mail  were  by  letters  or 
postal  cards,  deposited  in  the  postomces  at  said 
Rutland,  directed  to  John  O'Neil  at  Whitehall, 
New  York,  and  postage  paid  thereon.  Orders 
sent  by  telegraph  were  delivered  by  the  sender 
at  the  telegraph  ofl9ces  in  said  Rutland,  directed 
to  said  John  O'Neil,  Whitehall,  N.  Y.  and 
charges  paid  by  the  sender — which  orders  re- 
quested Oie  respondent  to  send  said  intoxicating 
liquors  to  the  parties  ordering  the  same  at  said 
Rutland;  and  m  more  than  one  half  the  number 
of  instances,  said  orders  directed  him  to  send 
said  liquors  by  express,  C.  O.  D. ;  and  in  the 
other  instances,  where  the  orders  did  not  sped- 
fy.  It  was  the  intention  of  the  purchaser  to  have 
the  goods  BO  sent  to  him." 

"It  is  the  usual  course  of  trade  for  mer- 
chants, receiving  an  order  from  a  considerable 
distance  for  goras  in  small  quantities,  to  send 
the  same  by  express,  C.  O.  D.,  when  the  order 
ia  not  from  a  r^plar  cuHttuner,  or  a  party  of 
known  respoodbiUty." 

"  Upon  the  receipt  of  said  orders,  the  re- 
spondent has,  in  each  case,  measured  cut 
the  liquors  called  for  in  the  order  at  his  store  in 
Whitehall  aforesaid,  and  packed  the  same  in 
jugs  or  other  vessels  and  attached  to  each  pack- 
age a  tag,  upon  which  was  written  the  name 
and  i^dress  of  the  par^  ordering  the  same,  and 
delivered  each  package  so  directed  and  ad- 
dressed, at  WliitehaH  aforesaid,  to  the  National 
Express  Co.,  a  New  York  corporation,  a  com- 
mon caiTier,doing  business  between  New  York 
and  Montreal,  and  including  the  route  between 
SS 


said  Whitehall  and  said  Rutland;  and  each  of 
said  packages  also  had  upon  said  tag  the  name 
and  business  card  of  the  respondent;  and  none 
of  said  packages  were  in  any  manner  disguised, 
and  all  of  tlum  were  aealedwith  wax.  it  wis- 
not  stated  on  the  jugs  or  lags  what  they  con- 
tained." 

"  The  respondent  at  the  same  time  delivered 
to  said  Express  Co.  a  bill  of  said  liquor;  which 
said  carrier  placed  in  an  envelope,  marked  C. 
O.  D.,  which  envelope  had  indorsed  thereon 
among  other  things  the  following  inatmctiou: 
'Do  not  deliver  the  whole  or  any  part  of  the 
goods  accompanying  this  bill  until  you  receive 
pay  therefor;  be  careful  to  notice  what  monev 
you  receive  and,  as  far  as  practicable,  send 
the  same  as  received  and  follow  the  special  in- 
structions of  the  shipper,  if  anv  are  given  on 
the  bills.  If  goods  are  refused  or  the  parties 
cannot  be  found,  notify  the  office  from  whence 
received  with  names  and  dates,  and  await 
further  instructions;'  meaning  tiiereby  that 
said  Express  Co.  should  receive  the  amount  of 
said  bill  upon  the  delivery  of  the  package  to 
the  consignee  and  that,  without  payment  of 
said  bill,  the  said  liquor  should  not 'be  deliv- 
ered. In  the  usual  and  ordinary  course  of  busi- 
ness of  said  carrier  in  such  cases,  the  said  Ex- 
press Co.  delivered  each  of  said  packages  to 
the  consignee  named  upon  said  tag  at  Rutland, 
and  at  the  same  time  and  concurrentlv  witb 
such  deliveiT  received  the  amount  of  tfte  said 
bill  in  the  C.  O.  D.  envelope,  the  amount  of 
freight  for  the  tran^rtation  of  said  package 
from  Whitehall  to  Rutland,  and  the  chai^ 
for  returning  said  money  to  the  respondent  at 
Whitehall.  The  Express  Co.  placed  said  money 
for  the  payment  of  said  bill  m  the  same  envn- 
ope  and  returned  it  to  the  respondent  at  White- 
hall." 

"  The  respondent  did  nothing  to  or  with  said 
liquors  after  the  said  packages  were  delivered 
by  him  at  said  Whitehall  to  said  rommon  ear- 
ner; and  the  said  several  consignees  received 
the  same  and  made  payment  as  aforesaid  at 
Rutland,  as  and  under  the  contract  made  as 
aforesaid  through  their  said  orders  so  sent  to 
tile  respondent  at  Whitehall." 

"It  is  the  usual  and  ordinary  course  of 
business  of  said  Express  Co.,  in  case  goods  are 
refused,  or  the  consignees  cannot  be  found,  for 
the  office  to  which  goods  are  sent  to  notify  the 
office  from  which  uiey  were  shipped  to  noti^' 
the  consignor  of  the  ulcte,  and  the  consignor 
would  be  consulted  and  his  orders  taken  and 
followed  as  to  the  disposition  of  the  goods. 
And  this  would  be  the  same,  whether  goods 
were  sent  C.  O.  D.  or  otherwise." 

"The  respondent  gave  no  special  diiectioiis 
as  to  any  of  the  packages  shlppied  as  af<ffmid." 

liie  respondent  requested  (be  court  to  insmict 
the  jury  uiat  the  facts  set  forth  in  said  admis- 
sion did  not  constitute  an  offense  gainst  the 
statute,  under  the  complaint  in  this  cause.  The 
court  declined  to  so  hold,  to  which  therespoDd- 
ent  excepted. 

The  r^pondent  also  requested  the  court  to 
instruct  the  jury  that,  under  the  facts  set  forth 
in  said  admission,  they  ought  to  find  the  re- 
spondent not  guilty.  The  court  refused  to  so 
instruct  the  Jury;  to  which  the  respondent  ex- 
cepted. 

The  court  charged  the  jiuy  that  if  they  te- 
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lieved  the  facta  set  forth  in  said  admission  to 
be  true,  tbe  same  made  a  case  upon  which  the 
jury  should  find  a  verdict  of  guillj  against  the 
respondeot.   To  all  which  the  respondent  ez- 


rhe  jury  returned  a  verdict  of  guil^  against 
the  respondeat,  of  three  hundred  and  seven  of- 
fenses of  selling  intoxicating  liquor  without  au- 
thority. 

After  the  verdict  was  returned  into  court,  the 
State's  attorney  offered  in  evidence  a  record, 
showing  that  at  the  March  Term  of  Rutland 
County  Court,  A.  D.  1879,  this  respondent  was 
convicted  of  selling,  furnishing  and  giving 
away  intoxicating  liquors.  This  evidence  was 
offered  for  the  purpose  of  showing  a  former 
conviction  as  set  forth  in  the  comprint.  The 
respondent  objected  to  this  evidence,  upon  the 
eround  that  the  former  conviction,  set  forth  in 
the  complaint  and  offered  to  be  proved  by  the 
evidence,  occnrred  more  than  wree  years  be- 
fore the  making  of  the  complaint  in  this  cause, 
and  that  no  evidence  was  admissible  under  the 
complnint  to  show  a  former  conviction.  The 
court  overruled  the  objection  and  admitted  the 
evidence,  to  which  the  respondent  excepted . 

In  the  case  No.  28.  where  the  respondent 
was  charged  with  keeping  liquors,  contrary  to 
law,  the  State  introduced  evidence  tending-to 
show  that,  the  respondent  shipped  liquor  to  a 
party  in  Rutland  in  a  manner  similar  to  that 
described  above  in  the  case  of  Illegal  sale  of 
liquor;  and  that  said  liquor  was  seized  by  the 
sheriff  under  a  warrant  for  that  purpose  at  the 
office  of  the  National  Express  Co.  at  Rutland, 
Vt.   The  court  charged  the  jury  in  part: 

"  The  only  ground  upon  which  it  is  claimed 
the  respondent  is  not  liable,  if  he  sent  this  lia- 
uor  here  to  be  delivered  to  Hopkins,  is  that  it 
was  a  sale  in  New  York;  a  completed  sale  there, 
and  the  title  passed  to  Hopkins  when  the  re- 
spondent delivered  the  liquor  to  the  Express 
Co.  at  Whitehall;  that  the  fact  that  he  sent  it 
marked  C.  O.  D.,  which  means  collect  on  de- 
livery, does  not  change  the  character  of  the 
transaction;  that  the  sale  was  1u6t  as  complete 
in  New  York  as  though  the  fiquor  had  been 
sent  without  any  such  directions  to  the  express 
company,  or  as  though  the  money  had  been 
sent  with  the  order,  or  an  absolute  credit  had 
been  given.  If  this  is  the  correct  view  then  our 
law  was  not  violated.  The  transaction  in  New 
York,  if  it  was  a  complete  sale,  was  a  lawful 
one.  But  we  do  not  think  this  is  the  correct 
view;  and  we  hold  and  instruct  vou  that  when 
the  respondent  sent  the  liquor  with  instructions 
to  the  £xpress8  Co.  to  deliver  it  to  the  person 
to  whom  it  was  addressed  only  on  being  paid 
for,  or  in  other  words:  not  to  deliver  it  unless 
p^d  for  on  delivery,  the  title  remained  in 
O'NeiL  It  remained  his  property  until  delivered 
to  Hopldas.  Ab  aoon  as  it  paued  the  line  into 
this  State  it  was  O'Ndl's  Uquor  m  this  State. 
By  sending  It  in  response  to  Hopkins'  letter, 
with  the  instruclioos  indicated  by  C.  0.  D.,  as 
testified  to  by  Mr.  Barker,  the  express  agent, 
CNen  but  filled  the  order  conditionally:  and 
the  effect  of  this  condition  was  to  keep  tLe  title 
and  control  of  the  liquor  within  himself.  If 
the  liquor  had  been  destroyed  on  the  way  It 
would  have  been  bis  loas,  as  between  him  and 
HonkinB,  He,  under  this  condition,  was  never 
obliged  to  deliver  tlu  liquor  to  HopUns,  but 
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after  it  got  here  he  could  have  countermanded 
the  delivery  to  him  and  caused  it  to  be  de- 
livered to  an^  other  peraon  or  to  be  returned  to 
himself.  Il  in  rei^nae  to  Hopkins'  letter 
O'Neil  had  taken  the  jug  in  hla  hand  and  come 
here  with  it,  with  a  view  of  delivering  It  to 
Hopkins  upon  payment,  probably  no  one  would 
say  but  that  at  any  time  previous  to  the  deliv- 
ery it  was  his  liquor;  and  if  it  was  lus  intent  to 
deliver  it  here,  Uien  he  was  owning  and  keep- 
ing it  here  with  that  intent.  If  instead  of  com- 
ing himself  with  it  he  had  sent  a  clerk  in  his 
store  with  It,  it  would  have  been  just  as  much 
his  liquor  as  though  he  had  brtnu^t  it  in  person. 
It  would  have  been  his  act  by  his  agent.  In- 
stead of  sending  it  by  his  own  clerk,  he  makes 
the  Express  Company  his  agent  to  bring  It^ 
with  precisely  the  same  instructions." 

The  respondent  excepted.  The  cases  involv- 
ing the  seizure  and  forfeiture  of  the  liquors 
were  heard  on  an  agreed  statement.  The  jugs 
of  liquor  were  seized  by  the  sheriff  while  in  the 
possession  of  the  National  Express  Co.,  at  the 
railroad  depot  at  Center  Rutland.  The  four 
jugs  were  delivered  to  said  company  at  Troy, 
N.  Y. ;  and  nearly  all  of  the  others  were  deliv- 
ered by  said  O'Neil  at  Whit«hall,  N.  Y.,  to 
said  express  company.  The  persons  ordering 
the  liquors  orderoi  them  for  their  own  use  and 
not  for  sale  or  distribution  contrary  to  law. 
The  express  company  had  no  intention  of  vio- 
lating the  law.  The  liquors  were  shipped  in  a 
manner  similar  to  that  described  above  In  the 
case  of  State  v.  O'Neil. 

The  claimant  was  accustomed  to  receive  all 
kinds  of  goods  for  transportation  on  theC.O.  D. 
plan  above  described.  Some  of  the  juga  of  liquor 
were  consigned  to  parties  living  in  East  Dorset 
and  Manchester,  towns  in  Bennington  County. 

Further  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  J.  C.  Baker,  for  the  respondent: 
To  warrant  a  conviction,  the  crime  must 
have  been  conuuitted  in  the  County  of  Rutland, 
a  L.  799.  1634,  1637.  Everv  act  of  the  re- 
spondent was  done  in  Whitehall,  N.  Y.,  and 
was  legal  and  right  where  it  was  done.  He  did 
not  have  any  clerk,  servant  or  agentin  Rutland 
to  Bstl  liquors  for  him.  No  person  appointed 
by  him  had  any  connection  with  the  acts 
charged  to  be  criminal.  The  whole  contention 
on  the  part  of  the  State  is  to  make  the  respond- 
ent constructively  preset  in  Rutland  selling 
liquor,  and  by  a  flf^on  make  him  a  criminar 
What  he  did  was  no  crime  per  »e;  and  the 
esses  which  hold  a  man  responsible  in  one  ju- 
risdiction for  acts  of  innocent  agents,  where  he 
has  contrived  and  procured  them  to  commit  an 
offense  for  him,  while  he  remains  out  of  the  ju- 
risdiction, do  not  apply.  People  v.  Adama,  8 
Denio,  190;  AdaiM  T.  P»>pk,  1  N.  Y.  178. 

The  sales  were  made  by  written  orders  ad- 
dressed to  the  respondent  at  Whitehall,  and  can- 
not be  held  void,  Orcutt  v,  Nelaon,  1  Qray,587; 
Baekman  v.  Mum^,  81  Vt.  647;  Qaylord  v. 
Sorageu,  82  Vt.  110;  TuUU  v.  Holland,  4S  Vt. 
542. 

An  act,  legal  as  a  contract,  cannot  be  pun- 
ished as  a  crime.  The  sales  were  wholly  New 
York  transactions  and  governed  by  the  laws  of 
New  York.  Melntyrt  v.  Parkt,  8  Met  307; 
Pine  V.  Smith,  11  Gray,  88;  MiUtJceryn.  Pratt„ 
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18S  Mass.  874;  Magructar  v.  Qage,  88  Md.  844; 

FrarOe  y.  Hoey,  128  Mass.  268. 

When  the  orders  were  received  and  acted 
upon  as  they  were,  the  contract  became  com- 
plete at  the  place  where  the  prc^MsitloD  was  ac- 
cepted. Story,  Sales,  §  181. 

Acceptance  of  the  terma  of  the  contract  made 
it  complete.  The  acceptance  need  not  be  by 
words,  but  any  act  in  compliance  with  the 
order  ia  an  acceptance.  Story,  Salea,  ^  182; 
Britban  v.  Boyd,  4  Paige,  17;  Joyce  y.  Sieann, 
17  C.  B.  N.  S.  84. 

A  delivery  by  a  vendor  to  a  specified  carrier, 
of  the  goods  purchased  in  puTBoance  of  an  order 
and  turection  of  the  punihaser/is  in  law  a  de- 
livery to  the  latter,  and  ipto  facto,  an  accept* 
ance  by  him  of  the  property.  Qlen  v.  Whii- 
aker,  51  Barb.  451;  I%opU  v.  Saynet,  14  Wend. 
547;  Whiting  v.  Fhrrand,  1  Conn.  60;  Migh  v. 
James,  5  Allen,  106.' 

The  goods  were  delivered  to  and  accepted  by 
the  common  carrier  for  transportation;  and  the 
'Carrier  was  either  named  by  the  purchaser,  or 
was  the  one  that  the  usual  course  of  trade  would 
indicate;  and  the  one  in  every  case  that  the  pur- 
chaser intended  they  should  be  delivered  to  for 
transportation.  These  facts  would  sustain  a 
-count  for  goods  sold  and  delivered.  Atkinson 
v.  Betl.  2  Mann.  Ky.  292;  Thoimson  v.  Mac- 
erotU,  8  Bam.  &  C.  1;  Button  v.  Solomonson,  8 
Bos.  &  Pul.  583;  Doaner  t.  Thompson,  3  Hill, 
137;  Qrosteruyr  v.  PhiUips,  2  Hill,  147; 
V.  P&rter,  8  Hill,  141. 

And  this  is  a  delivery  sufficient  to  satisfy  the 
Statute  of  Frauds.  Speneo"  t.  Hale,  80  Vt.  814; 
Bro.  Fr.  g  327,  a. 

So  in  the  light  of  the  authorities  and  in  the 
manifest  intention  of  the  parties,  the  goods  were 
sold  and  delivered  in  New  York;  and  astump- 
tit  would  lie  to  recover  the  price.  An  act  can- 
not be  le^l  and  a  crime  at  the  same  time. 
Holman  v.  Johnson,  1  Cowp.  841;  Tmritt  v. 
Bartlett,  21  Vt.  184. 

Tlie  property  in  and  title  to  the  goods  passed 
to  the  purchaser  by  virtue  of  the  contract.  De- 
livery of  the  goods  to  ihe  buyer  is  not  necessary 
in  order  to  transfer  the  title.  3  Add.  Coot.  §569; 
Story,  Sales  800;  Arnold  v.  Delano,  4  Gush. 
33;  Joyce  v.  Adams,  8  N.  T.  291;  Parsons  v. 
JHekinson,  11  Pick.  362;  Goddard  v.  Binney,  115 
Mass.  4->0;  Meade  v.  SmiUt,  16  Conn.  346;  HateJi 
V.  Oil  Company,  100  U.  8. 124.  The  contract  was 
not  conditional,  but  absolute.  G.  W.  R.  Go.  v. 
Crouch,  8  H.  &  N.  188;  Hutch.  Car.  {i  892. 

The  title  may  pass  to  the  purchaser  and  the 
seller  retain  posession  until  his  lien  for  the  price 
is  discharged.  Story,  Sales,  382, 404;  Auden- 
reid  V.  Randall,  8  Cliff.  99;  Greqory  v.  Morris, 
96  U.S.  819  (bk.  24,  L.  ed.  740);  Emery  v.  Bank, 
25  Ohio  St.  880. 

Sending  goods  marked  C.  O.  D.  did  not  ore- 
vent  the  passing  of  the  title.  Higgtns  v,  Mur- 
ray, 4  Hun,  566. 

This  doctrine  is  affirmed  by  the  Court  of  Ap- 
peals, and  seems  to  distinctly  overrule  Baker 
V.  B/mrcicault,  I  Dalv,  28;  mggins-v.  Murray, 
73  N.  Y.  252;  1  Benj.  Sales.  §'587. 

In  those  coses  where  it  has  been  held  that  the 
title  does  not  pass  by  reason  of  some  condition 
attached  to  the  delivery,  it  will  be  seen  that 
onlv  the  seller  can  aet  up  that  claim,  1  BenJ. 
Sales,  ti^  319,  885. 

The  purpose  in  sending  the  goods  0. 0.  D.  Is 


to  preserve  the  lien.  Hutch.  Car.  S  880;  Meyer 
V.  Lemeke,  81  Ind.  208;  Orots  v.  ffDonndt,  44 
N.  Y.  661;  Gibson  y.  Ex.  Oo.  1  Hun.  887. 

The  relation  of  the  carrier  to  the  goods  is  the 
same  whether  he  is  to  collect  the  price  or  not. 
Xfbtlinger  v.  The  Emma,  3  Cent.  L.  J.  386; 
Hutch.  Car.  892,  n.  3;  The  Hardy,  1  DUl.  4flO. 

The  ex{}re8s  company  was  a  common  car- 
rier, exercising  its  pubuc  employment.  Am. 
Ex.  Go.  V.  Lesem,  89  HI.  812. 

Stoppage  of  the  goods  in  transitu  does  not  re- 
scind the  contract  of  sale.  Oui{fordv.  SmitA,9li 
Yt  49;  Cooper  v.  Bill,  8  H.  &  C.  732;  WentiBoriA 
V.  Outhwaite,  10  M.  &  W.  486;  Martindale  v. 
Smith  A  Q.  B.  592;  Stanton  r.  Eager,  16  Pick. 
467;  Rogers  v.  Thomas,  30  Conn.  68;  St«T. 
Sales,  820;  NerohaU  v.  Varga»,  16  Me.  814;  1 
Sm.  L.  Cas.  1115,  1226. 

No  man  can  have  a  lien  on  his  own  goods. 
Story.  Salea,  §  282;  1  Sm.  L.  Cas.  1326.  See, 
Arnold  v.  Delmo.  4  Cuah.  88;  Hutch.  Car. 
890, 420. 

Intoxicating  liquor  is  as  much  a  suMect  of 
sale  as  other  species  of  property.  Mame  t. 
Steioart.  40  Vt.  145. 

The  State  cannot  prohibit  nor  regulate  inter- 
state commerce.  R.  R.  Go.  v.  ffusen,  96  U.  8. 
465  (bk.  24,  L.  ed.  527);  1  Rorer,Inter-St.  L.  809. 

This  statute  is  repugiuuit  to  art.  8,  U.  S.  Coo- 
stitution,  and  chi^.  3,  S  8!^  Vt.  ConatitatitHi,  in 
that  it  allows  * '  cruel  and  unusual  puniahmaHEL" 

The  money  penalty  In  this  case  is  more  than 
three  times  ^e  lin^ts  that  can  be  imposed  for 
misprision  of  treason,  or  rape.  It  is  six  times 
as  large  as  any  court  in  Vermont  can  impose 
for  such  high  crimes  as  manslaughter,  burglary, 
forgery,  perjury,  etc. 

Messrs.  Prout  &  Walker,  for  claimant: 

The  situs  of  the  contract  was  in  New  Twk, 
where  the  sale  was  lawful.  Tattle  v.  Holland, 
48  Vt.  542;  Baekman  v.  Muasey,  81  Vt.  547; 
Qaylord  v.  Soragen,  82  Vt.  110. 

The  liquors  were  not  ordered  "  for  sale  or 
distribution  contrary  to  law."  The  transporta- 
tion was  lawful.  R.  L.  g  8881. 

It  was  not  a  crime  to  buy  the  liquors  in  27ew 
York,  as  these  were,  nor  ror  a  carrier  to  Mi^ 
them  into  this  State.  R.  L.  §  3880. 

The  carrier  was  bound  to  protect  its  poms- 
sion  of  the  goods.  Its  title  is  good  against  any 
person,  save  the  real  owner.  Campbell  v.  Cba- 
ner,  70  N.  Y.  424. 

It  is  difBcult  to  see  how  it  can  be  said  that 
the  liquors  were  intended  for  an  illegal  sale, 
when,  according  to  the  agreed  statement,  they 
were  not  ordered  for  sue  "  contrary  to  law. 
The  claimant  was  bound  to  receive  the  goods 
on  the  C.  O.  D.  plan  when  tendered,  for  it  was 
accustomed  to  so  receive  all  the  goods  for  trans- 
portation. The  contract  between  the  sbipfier 
and  the  carrier  was  made  in  New  York,  am  is 
governed  by  the  laws  of  that  State.  The  vend- 
ors could  have  collected  their  Mils  for  time 
goods  by  an  attorney.  Tuttle  v.  Holland,  su- 
pra; ma  V.  spear,  60  N.  H.  368;  Bneer. 
Stenmrt,  40  Vt.  145. 

But  if  the  collection  was  legal  when  madet^ 
an  attorney,  it  was  so  when  effected  throiUB 
the  Express  Company.  In  collecting  the  mUi 
the  Company  acted  as  a  common  carrier.  HutdL 
Car.  818;  Edw.  Bail.  607. 

It  is  doubtful  where  thia  relation  can  ivoiwny 
be  called  an  agency.  If  acvltwas  uneie  agen- 
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cr  to  collect  the  debt,  but  not  to  effect  a  sale. 

The  Company  was  bound  to  sumnder  the  goods 
to  vendees.   Storr,  Sales,  g  806. 

Id  the  light  of  decided  cases,  the  sale  was  in 
New  York,  andthe  title  passed  there,  ^rongv. 
Dodda,  47  Yt.  346;  Merchant  v.  Chapman.  4 
Allen.  364;  Bligh  v.  Jamm,  S  Allen,  106;  Finest 
V.  Mansfield,  97  Mass.  89;  Qarlandv.  Lam,^ 
K.  H.  246;  MiUiken  v.  Pratt.  125  Mass.  S74; 
Frank  v.  Hoey.  128  Haas.  268;  Benj.  Sales, 
181,  863;  12  AUen,  548;  109  Mass.  50;  Speneer 
V.  Hale,  80  Vt.  814. 

Sales  often  take  place  without  the  right  to 
actual  visible  possession,  and  so  that  an  action 
for  goods  bargained  and  sold  can  be  maintained. 
I  Cfiit.  Pi;  84S;  Benj.  Sales,  S  675:  1  Chit  Cont. 
nth  ed.  520.  586;  Story,  Sales,  g  800;  ArnoldY. 
PfWMi.filN.  H.587;£^«tsv.  JfomW.88Vt.158. 

Certain  cases  are  to  be  distinguished,  as  where 
an  article  is  ordered  to  be  manufactured,  etc. ; 
but  this  case  is  within  none  of  the  excep- 
Uoos;  and  in  fact  there  was  a  delivery  to  the 
party  designated  by  the  vendees,  whose  receipt 
of  toe  goods  bound  them  beyond  question. 
Cam*  v.  (TDonnea.  44  N.  T.  6&:  Beoj.  Sales, 
g  170,  note  (o),  ^  S89;  ^tmeer  v.  Haie,  80  Vt 
814;  Wikoz  8.  P.  Co.  v.  Green,  72  N.  Y.  17; 
Barney  v.  Brown,  2  Vt.  874;  Aug.  Car.  §  497; 
The  Mary  <&  Suean,  1  Wheat.  25  (14  V.  8.  bk. 

4,  L.  ed.  37);  Mgffin$v.  Murray,  78  N.  Y.  853; 

5.  C.  4  Hun,  565. 

The  case,  therefore,  reaches  the  precise  posi- 
tion developed  by  Benjamin  in  his  ludd  expo- 
sition of  the  law  concerning  sales:  "  There 
has  been  an  actual  transfer  of  title,  and  an  act- 
ual transfer  of  the  right  of  possession  by  the 
biirgain,  so  that  in  pleading  and  for  all  purposes, 
save  that  of  the  vendor's  Sen  for  the  price,  the 
buyer  is  considered  as  being  in  possession  by 
Wrtue  of  the  general  rule  of  law  'that  the  prop- 
erty of  personal  chattels  draws  to  it  the  posses- 
sion.' Story,  Sales,  ^  381;  Benj.  Sales,  677, 
678:  <?r»«  V.  5icA«r(i»OTi,24Moak,214;  Thomp- 
•m  V.  Gray,  1  Wheat.  75  (14  U.  S.  bk.  4,  L.  ed. 
41).  Seealso,  Benj.  Sales,  ^^815,  796,  825,826. 

In  every  case  of  sale  unless  longer  credit  is 
stipulated  for,  the  vendor  has  a  lien  upon  the 
arncle  for  his  pay,  so  long  as  he  retains  posses- 
sion. This  lien  is  in  the  nature  of  a  pledge  or 
mortgage. 

The  county  court  confounded  this  vendor's 
lien  with  a  conditional  sale;  whereas  the  two 
are  totally  distinct.  In  the  latter  the  possession 
passes  without  the  title;  in  the  former  the  title 
passes  without  the  possession.  In  the  case  of 
a  conditional  sale  the  vendee  takes  the  property 
under  an  agreement  that  the  title  shall  remain 
in  the  vendor  until  paid  for,  or  some  other  con- 
dition is  performed. 

It  Is  a  perversion  of  law  and  sense  to  say  that 
tlie  ttUf  is  made  over  the  Express  Co.'s  counter. 
The  sale  is  made  when  there  is  a  mutual  assent 
to  agreed  terms,  intended  to  bind  both  sides,  and 
not  open  to  modification.  Tarltng  v.  Barter, 
6  B.  &  C.  860;  1  Chit.  Cont.  Uth  ed.  517-532; 
Marble  v.  Moore,  162  Maa-i.  448;  WiRie  v.  Wil- 
lu,  6  Dana,  49:  Martindale  v.  Smith,  1  Q.  B. 
592;  Bemta  v.  MerriU,  88  Vt.  158;  Benj.  Sales, 
288.  note  (f). 

That  there  was  a  transfer  of  the  property, 
see,  Blackb.8ale8,66,70,  80,100, 158;  that  it  vest- 
ed in  the  vendee,  see,  Leigh,  Jf.  P.  1469;  that 
an  action  wonld  lie  to  recover  the  price,  see, 
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Stad^»  Oate,  3  Co.  SOB;  2  Chit  PL  56;  Steph. 
K  P.  278, 294;  Mayne,  Dam.  88;  Sedg.  Dam. 
2d  ed,  281;  Turley  v.  Bate).  8  Hurl.  &  C.  200; 
Bemant  v.  Smith,  15  Wend.  498;  Benj.  Sales, 
808,  816;  ttiat  the  property  was  at  the  risk 
of  the  vendee,  see  Tome  v.  Dvioit,  6  Wall.  658 
(78  U.  S.  bk.  18,  L.  ed.  m);  1  Chit  Cont  11th 
ed.  518.  526. 

A  binding  contract  may  be  made  through  the 
mail  or  telegraph.  A  {>roposal  to  buy,  when  ac- 
cepted, binds  both  parties.  Bamgy  v.  Blite,  1 D. 
Chip.  899;  Baieoek  v.  BoutieU,  80  N.  Y.  244; 
Benj.  Sales,  §8  808,  815;  Fletcher  v.  Howard, 
2  Aik.  115;  lAneoln  v.  Johnson.  43  Vt  74;  Lan- 
fear  v.  Sumner,  17  Mass,  110;  Bailey  v.  Smith, 
48  N.  H.  141;  Brook*  v.  Oo^uard,  6  McCtary, 
588. 

For  Vt.  cases,  see,  Rob.  Dig.  618. 

Section  2,  Acts  of  1682,  is  unconstitutional,  in 
allowing  a  seizure  without  a  warrant  Art  11 , 
Const.  Vt. 

There  is  a  right  of  property  in  intoxicating 
liquors.  It  is  not  prohibited  to  our  citizens  to 
use  liquors,  nor  to  our  carriers  to  transport  them. 
Lincan  T.  Smith.  27  Yt  888;  Garrigan  r.  Ina. 
Co..  63  Vt.  418;  Botee  v.  Stewart,  wpra;  Hair- 
rison  v.  Nicholt,  81  Yt.  709. 

Ttiere  can  be  no  constitutional  search  or  seiz- 
ure without  a  judicial  warrant.  Fuher  v. 
McOerr,  1  Gray,  1,  81;  Cooley,  Con.  Lim.  (4th 
ed.)  367,  727;  U.  S.  Const,  art.  4,  Amend.; 
Slate  V.  Ffeaeott,  37  Vt  194;  Gitt  v.  Parker.  81 
Vt  610;  25  N.  H.  543. 

Congress  hasexclusive  power  to  regulate  com- 
merce among  the  States.  Gibbons  v.  Ogden,  9 
Wheat.  1  (28  U.  S.  bk.  6,  L.  ed.  28);  Paetenger 
Catce,  7  How.  895  (48  U.  8.  bk.  12,  L.  ed.  479); 
StaU  Freight  Tax,  15  Wall.  282  (82  U.  S.  bk.  21, 
L.  ed.  146);  HendertoH  v.  Mayor  of  N.  7.,  93 
U.  8.  359  (bk.  38,  L.  ed.  648);  Chytjung  v.  Free- 
man, Id.  375  (Id.  650);  Peovie  v.  Omnpagnie 
Generate  TranaatUsntigw,  107  U.  S.  69  (bk.  37, 
L.  ed.  884). 

A  statute  that  should  forbid  express  compa- 
nies to  bring  any  goods  Into  Vermont,  C.  O.  D., 
would  be  clearly  void.  Just  so  a  statute  for- 
bidding any  particular  kind  of  goods  to  be  in- 
troduced, would  be  equally  void. 

Maere.  W.  C.  Dnnton  and  Ii.  H.  Thomp- 
•on,  for  State: 

"  Where  goods  arc  delivered  by  a  vendor  to 
a  common  carrier,  consigned  to  the  vendee,  the 
question  whether  the  title  thereby  passes  from 
the  vendor  to  the  vendee,  depends  upon  the  in- 
tention of  the  vendor,  which  intention  is  to  be 
gathered  from  all  the  circumstances  of  the 
transaction.  *  *  *  If  the  vendor,  however, 
in  making  the  consignment  and  delivering  the 
goods  to  the  carrier  does  not  intend  to  part  with 
his  title  to  or  control  over  them,  the  earner  must 
be  regarded  as  the  agent  of  4he  consigns*  wad 
not  of  the  consignee."  JEmerj^a  Bona  v.  Bank, 
25  Ohio  St.  860. 

Thus,  in  New  York,  it  makes  no  difference 
that  the  j^oods  sold  have  been  sent  by  a  partic- 
ular earner,  named  by  the  buyer,  if  the  carrier 
is  Instructed  by  the  seller  that  the  goods  are  to 
be  paid  for  on  delivery.  In  such  cases  the  car- 
rier becomes  the  seller'sagent  Baker  v.  Bour- 
eicault,  1  Daly,  28. 

And  when  the  delivery  and  payment  of  the 
price  are  to  be  simultaneous  acts,  the  title  re- 
mains in  the  seller  until  ddivery  oi/iiunnent 
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Ferffuaonv.Chfford,STN.'H.&J;Kelleyv.  Vpton, 
a  Duer,  836;  Bemdiet  v.  PMd,  16  N.  Y.  696; 
Conieay  v.  AmA,  4  Barb.  664;  Benj.  Bales,  %% 
898.  399. 

Even  the  delivery  of  the  goods  on  a  sale,  with 
the  expectation  of  receiving  immediate  payment, 
is  not  an  absolute  deUver^,  and  no  title  vests  in 
tbe  purchaser  until  Uie  pnce  is  paid  or  payment 
waived.  Adcmt  v.  (yConrwr.  100  Aiass.  515; 
Ur  V,  Freeman,  Z  Cush.  361;  Whitney  v. 
ton,  15  Gray,  225;  Farlow  v.  EUia,  15  Grav, 
329.  See,  Hernek  v.  Gallagher,  60  Barb.  678; 
Woffner  V.  Baliaek.  3  Col.  184;  Adama  v. 
O'Connor,  aupra;  Benj  Sales,  §  8S0;  Beau- 
ehamp  v.  Archer,  68  Cal.  481  ;  <fe  F,  B.  E. 
S.  Co.  v.  Elmn,  84  Ind.  467;  CTari:  v.  Bameard, 
61  Vt.  14. 

A  conditional  assignment  and  delivery  of 
goods  to  carrier  does  not  vest  the  title  in  the 
consignee  until  performance  of  the  condition, 
although  the  goods  were  shipped  in  pursuance  of 
aprior  ara^eement  upon  a  good  consideration. 
Sktjf  V.  nming,  9  McCrary.  468;  OOom  t. 
Qautz,  60  N.  Y.  640;  80  HI.  611;  Bank  t.  Dan- 
ieU,  47  N.  Y.  681;  Bank  v.  Jmes.  4  N.  Y.  497; 
Kinsey  v.Leggett,  71  N.  Y.  887;  Smith  v.  Lpne$, 
6  N.  Y.  41;  v.  Minor,  33  Wend.  659; 

Keelerv.  Meld,  1  Paige,313;//a^y«r(y  v.  Palmer, 
6  Johns.  Ch.  487;  5tt7Wfc  v.  Wright,  48  N.  Y.  1; 
Allen  V.  WUliami,  13  Pick.  397;  Piergon  v. 

47  Barb.  243;  Jf.  Y.  Guaranty  Co.  v. 
Flynn,  55  N.  Y.  653;  Leee  v.  Michardson,  2 
Hilton  (N.  Y.)  164;  Scudder  v.  Bradbury,  106 
Mass.  422;  Whiticell  v.  Vincent,  4  Pick.  461; 
Dmser  .i^T?.  Co.  v.  TTflterrfOTi,  8  Met.  9;  v. 
FYeeman,  8  Cush.  267;  Bammeti  v,  Linjieman, 
48N.  Y.399; 5arrert  v.  Ooddard,  3  Mason,  111; 
StoUenwerek  v.  Thacker,  115  Mass.  224;  Armour 
T.  I^ker,  138  Mass.  143;  So^omtmv.  Batkaiaay, 
1S6  Mass.  483;  Kenneyv.  Ingallt,  126  Mass.  4r«; 
Birae/iom  v.  Canney,  98  Mass.  149;  <Soto  v, 
Comingt,  38  Vt.  508;  Benj .  Sales,  §  820  n«fe  (d); 
TFin/CT-  V.  (7ot7.  7  N.  Y.  388;  (Totfrfofi  v.  HkelUm, 
3  H.  Bl.  316;  SWiiitfr  v.  Armtt,  1  Cromp.  &  M. 
838:Benj.  8ales,§698;C^aritv.  i:yncA,4 Daly,88. 

The  Express  Co.  acted  as  the  agent  oi  the 
respondent.  121  Mass.  40;  Schoul.  Per.  Prop. 
291;  53  Cal.  476;  Benj.  820;  BanwtdM  r.  B.  <£ 
M.  R.R.  48  N.  H.680. 

An  order  by  letter,  telegram  or  express  is 
simply  an  offer  which  may  ^  withdrawn  at  any 
time  before  acceptance,  and  the  bu'gain  is  not 
completed  until  acceptance.  1  Pars.  Cont.  483, 
625;  Benj.  Sales,  §  896;  Hutch.  Car.  g  898; 
Lyont  T.  am,  46  N.  H.  48. 

O'NeQdid  not  in  any  instance  accept  tbe  order 
so  as  to  complete  the  contract  of  sale.  The 
delivery  to  the  Express  Co.  to  be  delivered  to 
the  purchaser  only  upon  payment  of  the  price 
and  under  the  conditions  stated  constituted  the 
Express  Co.  the  agent  of  O'Neil,  and  the  con- 
tract was  finally  completed  in  Vermont.  Taylor 
V.  Jonet,  16  Moak's  Eng.  Kep.  487. 

Tbe  illegal  acta  compuined  of  in  this  case  are 
sales  of  intoxicating  liquor  in  Vermont  and  not 
contracts  for  such  sales.  The  contracts  for 
sales  if  any  in  this  case  being  executory,  the 
sales  were  completed  in  Vermont  by  delivery  of 
the  liquors  and  receipts  of  payment  therefor  by 
tbe  Express  Co.,  tbe  agent  oi  O'NeiL  ^te  t. 
Qmingt,  28  Vt  608. 

The  Act,  No.  48  of  1882,  fs  consUtntional. 
Spalding  v.  Brecon,  21  Vt  9;  Lincoln  v.  Smith, 
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37  Vt.  837;  6iU  v.  Parker,  81  Vt  610;  SUtUv. 
Lovdl,  47  Vt.  493;  State  v.  infer.  Liq.  56  Vt 
82;  Thorpe  v.  R.  R.  Co.  27  Vt.  140;  Potter,  Dwar. 
chap.  14;  Cooley,  Const.  Lira.  714. 

Article  II.  of  the  Constitution  is  directed 
against  general  warrants.  Redfield,  Ch.  J.,  in 
Re  Ptnvers,  26  Vt.  265;  Pott.  Dwar.  460;  Fflrid. 
V.  Smith,  9  Paige,  647;  Cooley,  Const.  Lim.  368; 
3  May's  Const.  Hist,  of  England,  346;  4  Ban- 
croft's Hist  U.  S.  414. 

Th^  Massachusetts  Constitution  contains  a 
provision  similar  to  ours  in  regard  to  seizures 
and  searches  without  warrant;  and  the  Supreme 
Court  of  Massachusetts  has  held  that  the  statute 
is  constitutional  which  authorizes"(^cers,  with- 
out a  warrant,  to  arrest  any  person  found  in  tbe 
act  of  illegally  selling  or  transporting  intoxicat 
ing  liquors,  and  seize  the  liquors,  vessels  and 
implements  of  sale  in  the  possession  of  suc& 
person,  and  detain  them  in  some  place  of  safe 
keeping  until  warrants  can  be  procured  for  the 
trial  of  tbeperson  and  tbe  seizure  of  the  liquors. " 
Jones  V.  Root,  6  Gray,  486;  Maaon  v.  tat&rep, 
7  Gray,  854;  Smith  v.  Maryland,  18  How.  71: 
{69  U.  8.  bk.  16,  L.  ed,  369);  U.  S.  v.  Coomht, 
12  Pet.  72  (87  U.  S.  bk.  9,  L.  ed.  1004);  Cooley, 
Const.  Lim.  230;  Fletcher  v.  Peek,  6  Crancli, 
138(10U.8.bk.8,L.ed.l75);  LicenieCaitea,5Hov. 
577  (46  U.  8.  bk.  13,  L.  ed.  289):  Commmireatth 
V.  Blood,  11  Gray,  74;  Oommontceaith  v.  /ntw, 
JAquorB,122'l&aB&.88-,Commontcealthv.lHrottilii^, 
119  Mass.  104;  State  v.  Intox.  Ligwtn,  44  Vt. 
308. 

lEtoyeet  Oh.  J.,  deUvered  the  opinion  of  the 

court : 

The  first  and  most  important  question  pre- 
sented by  these  cases  is,  whether  or  not  tbe  in- 
toxtcating  liquors  in  question  were,  in  the  lint 
two  cases,  in  contemplation  of  law  sold,  or  fur 
niahed.  by  the  respondent  in  the  County  of 
Rutland  and  State  of  Vermont;  or,  in  the  last 
two  cases,  held  and  kept  for  the  purpose  of 
sale,  furnishing  or  distribution  contrarv  to  the 
statute,  within  said  countv  and  State.  Ybe  an- 
swer depends  upon  whedier  tbe  National  Ex- 

Sress  Co.  by  which  some  of  said  liquors  were 
elivered  to  the  consignees  thereof,  and  in 
whose  possession  the  remainder  were  found 
and  seized  before  the  delivery,  was  in  law  the 
agent  of  tbe  vendors  or  of  the  vendees.  If  the 
purchase  and  sale  of  the  liquors  was  fully  com- 
pleted in  the  State  of  New  York,  so  that  upon 
delivery  of  them  to  the  Express  Company  for 
transportation  the  title  vested  in  the  con^gneet, 
as  in  the  case  of  a  completed  and  unoomlidonal 
sale,  then  no  offense  against  the  laws  of  Ibis 
State  has  been  committed.  If,  on  the  other 
hand,  the  sale  by  its  terms  could  only  become 
complete  so  as  to  pass  the  title  in  tbe  liquors  to 
the  consignees  upon  tbe  doing  of  some  act,  or 
the  fuIfllUng  of  some  condition  precedent  sfttf 
theyhad  reached  Rutland,  then  the  rulings  of 
the  county  court  upon  this  question  were  cor- 
rect. 

The  liquoTS  were  ordered  by  residents  of 
Vermont  from  dealers  doing  business  in  tbe 
State  of  New  York,  who  selected  from  their 
stock  such  quantities  and  kinds  of  goods  as  tbej 
thought  proper  in  compliance  with  tbe  terms 
of  tiie  oraers,  put  them  up  in  poi^ages,  directed 
them  to  tbe  eonsigoeee,  and  deUvmd  them  to 
the  Express  Company  u-a  common  carrier  of 
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goods  for  traDsportation,  accompanied  with  a 
bill  or  invoice  for  coUection.  The  shipment 
was,  in  each  instance  which  it  ia  necessary  here 
to  consider,  C.  O.  D.  and  the  cases  show  that 
the  effect  of  the  transaction  was  a  direction 
by  the  shippers  to  the  Express  Company  not  to 
deliver  the  goods  to  the  coDsignees  exoc^  upon 
payment  of  tiw  amount  specinedinthe  C.  O.D. 
hius,  together  with  the  charges  for  the  traus- 
portation  of  the  packages  and  for  the  return  of 
the  moDCT  paid.  This  direction  was  under- 
stood by  the  Express  Company.whicb  recdved 
the  shipments  coupled  therewith. 

Wliether  or  not  and  when,  the  legal  title  in 
property  sold  passes  from  the  vendor  to  the 
vendee,  is  always  a  question  of  the  intention  of 
the  parties,  which  is  to  be  gathered  from  their 
acts  and  all  the  facta  and  circumstances  of  the 
case  taken  together. 

In  order  that  the  title  maypass,  as  was  said 
by  Morton,  J.,  in  Mamn,  v.  Thompmm,  18  Pick. 
306:  "  The  owner  must  intend  to  part  with  his 
proper^,  and  the  puictaaaer  to  become  the  im- 
mediate owner.  Their  two  minds  must  meet 
on  this  point,  and  if  anything  remains  to  be 
done  before  either  assents,  it  may  be  an  inchoate 
contract,  but  it  is  not  a  perfect  sale."  The  au- 
thorities seem  to  be  uniiorm  on  this  point;  and 
the  acts  of  the  parties  are  regarded  as  evidence 
by  which  the  court  or  jurv  may  ascertain  and 
determine  their  intent.  Benj.  Sales,  §g  811, 
319,  note  c  When  thrae  is  a  condition  preced- 
ent attached  to  the  contract,  the  title  In  the 
property  does  not  pass  to  the  vendee  until  per- 
formance or  waiver  of  the  condition,  even 
though  there  bea  natural  delivery  of  possession. 
BeoJ.  Sales,  ^  330,  mU  d.  The  Vermont  coses 
to  the  above  points  are  referred  to  in  Roberts' 
Digest,  010,  e(  uq.,  and  need  not  be  specially 
review^  here. 

In  the  cases  under  consideration  the  vendors 
uf  the  liqucn^  shipped  them  in  accordance  with 
the  terms  of  the  onlers  received,  and  the  mode 
of  shipment  was  as  above  stated.  Tbey  de- 
livered the  packages  of  liquors,  properly  ad- 
dressed to  the  several  persons  ordering  the 
iiame,  to  the  Express  Companr,  to  be  trans- 
ported by  that  Company  and  deuTovd  by  It  to 
the  consignees  upon  fulfillment  by  them  of  a 
spedfled  condition  precedent,  namely:  payment 
of  the  purchase  price  and  transportation  charges 
and  not  otherwise.  Attached  to  the  very  body 
of  the  contract  and  to  the  act  of  delivery  to  the 
carrier  was  the  condition  of  payment  before 
delivery  of  posaesdon  to  the  cons^nee.  With 
this  condition  unfulfilled  and  not  waived,  it 
would  be  impossible  to  s^y  that  a  delivery  to 
the  carrier  was  intended  by  the  consignor  as  a 
deliver}'  to  the  consignee,  or  as  a  surrender  of 
the  legal  title.  The  goods  were  intrusted  to 
the  carrier  to  transport  to  the  place  of  destina- 
tion named,  there  to  present  them  for  accept- 
ance to  the  consignee  and,  if  he  accepted  them 
and  paid  the  accompanying  invoice  and  the 
transportation  charges,  to  deliver  them  to  him; 
otherwise  to  notify  the  consignor  and  hold 
them  subject  to  his  order.  It  is  difficult  to  see 
how  a  seller  could  more  positively  and  une- 
quivocally en)ress  his  intention  not  to  relin- 
quish his  right  of  property  or  possession  in 
goods,  until  payment  of  purchase  price,  than  by 
this  method  of  shipment.  We  do  not  think  the 
case  is  distinguishable  in  principle  from  that 
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of  a  vendor  who  sends  his  clerk  or  agent  to  de- 
liver the  goods,  or  forward  them  to,  or  make 
them  deliverable  upon  the  order  of  his  agent, 
with  instructions  not  to  deliver  them  except  on 
payment  of  the  price  or  performance  of  some 
other  specified  condition  precedent  by  the 
vendee.  The  vendors  made  the  Express  Co.  their 
agent  In  the  matter  of  the  delivery  of  the  goods 
with  instructions  not  to  part  with  the  posses- 
sion of  them,  except  upon  prior  or  contempo- 
raneous receipt  of  the  price.  The  contract  of 
sale  therefore  remainea  inchoate  or  executory, 
while  the  goods  were  in  transit  or  in  the  hands 
of  the  Express  Co. ,  and  could  only  become  ex- 
ecuted and  complete  by  their  delivery  to  the 
consignees.  There  was  a  completed  executory 
contract  of  sale  !n  New  York;  but  the  com- 
pleted sale  was  or  was  to  be  in  this  State. 

The  authorities  upon  the  above  points  and 
principles  are  so  numerous  and  are  so  fully 
collated  in  the  brief  of  the  learned  counsel  for 
the  Stale,  and  in  the  text  and  notes  of  Benjamin 
on  Sales,^  Am.  ed.  bk.  8,  that  werefraiaftv>m 
specific  references  In  support  of  the  conclusions 
at  which  we  have  arrived.  These  are  fully  sup- 
ported by  the  decision  of  the  U.  S.  District  Court 
in  Illinois  in  Peoplev.  S/iricer,81  Alb.L.  J.  163.a 
case  involving  precisely  the  same  question. 
Treat,  J. ,  says  in  the  opinion :  "In  the  case  of 
liquor  shipped  by  the  defendant  to  Fairfield  by 
express,  C.  O.  D.,  the  liquor  is  received  by  the 
express  company  at  Shawneetown  as  the  agent 
of  the  seller,  and  not  as  the  agent  of  the  buver, 
and  on  its  reaching  Fairfield  it  is  there  held  by 
the  company,  as  the  agent  of  the  seller,  until 
the  consignee  comes  and  pays  the  monev;  and 
then  the  company,  as  the  agent  of  the  seller,  de- 
livers the  liquor  to  the  purchaser.  In  such  case 
the  possession  of  the  express  company  is  the 
possession  of  the  seller,  and  generally  tne  right 
of  property  remains  in  the  seller  unUl  the  pay- 
ment of  the  price.  An  order  from  a  person  m 
Fairfield  to  the  defendant  at  Shawneetown  for 
two  gallons  of  liquor  to  be  shipped  to  Fairfield 
C.  O.  D.  is  a  mere  offer  by  the  person  sending 
such  order  to  purchase  two  gallons  of  liquor 
from  the  defenduit,  and  pay  him  for  it  when  he 
deliversittohimatFairfieloi;  and  a  shipment  by 
the  defendant  according  to  such  order  is  practi- 
cally the  same  as  if  the  defendant  had  lumself 
taken  two  gallons  <Kf  Uc^uot  from  his  store  in 
Shawneetown,  carried  it  lu  person  to  Fairfield, 
and  there  delivered  it  to  the  purchaser  and  re- 
ceived the  price  of  it.  It  would  be  different  if  the 
order  from  Fairfield  to  the  defendant  was  a  sim- 
ple order  to  ship  two  gallons  of  liquor  by  ex- 

'  press  to  the  person  ordering,  whether  such  or- 
der was  accompanied  by  the  money  or  not.  The 

'  moment  the  liquor  under  such  an  order  was  de- 
livered to  the  express  company  at  Shawneetown 
it  would  become  the  property  of  the  person  order- 
ing, and  the  possession  of  the  express  company  at 
Shawneetown  would  be  the  possession  of  the 
purchaser;  the  sale  would  be  a  sale  at  Shawnee- 
town, and  if  it  were  lost  or  destroyed  In  transit 
the  loss  would  fall  upon  the  purchaser.  But  in 
the  case  at  bar,  the  shipping  of  the  liquor  to 
Fairfield.  C.  O.  D. ,  the  defendant  made  no  sale 
at  Shawneetown;  the  right  of  property  remained 
in  himself,  and  the  right  of  possession,  as  well 
as  the  actual  possession,  remained  in  him 
through  bis  agent.  Had  it  been  lost  or  destroyed 
in  transit  the  loss  would  have  fallen  upen  mm.  i 

Digitized  by  CiOC^lC 


788 


New  EHOi.&in}  Bepostbs— Sot.  Or.  of  TEKMcnrr. 


self.  He  dmply  acted  upon  the  request  of  the 
purchaser,  and  sent  the  HQUor  to  Fairfield  by 
his  own  agent,  and  there  effected  a  saie  hy  re- 
ceiving the  money  and  delivering  the  liquor." 

2.  It  is  insisted  on  the  part  of  the  claimant 
in  the  case  of  the  l^te  v.  Sdety-Eigh  t  Jugt,  etc. , 
that  I  S  of  No.  48  of  the  Acta  of  1882,  under 
wU(£  the  liquors  in  that  case  were  seized.  Is 
unconstitutional.  Conceding  the  points  con- 
tended for  by  the  learned  coxmsel  for  the  claim- 
ant, that  there  is  a  well  recognized  right  of 
property  in  intoxicating  liquors,  that  they  are 
not  maium  in  te,  and  that  their  use  is  not  by 
law  prohibited  to  dtizeus  of  this  State,  these 
propositions  are  nevertheless  clearly  subject  to 
the  qualification  that  when  kept  and  intended 
for  unlawful  use,  such  liquors  fall  at  once  un- 
der the  ban  of  the  law  and  become  subject  to 
seizure  and  confiscation  by  such  methods  as  are 
provided  by  law  in  conformity  with  the  Con- 
stitution. That  intoxicating  liquors  when  once 
branded  with  this  unlawful  intent  on  the  part 
of  the  owner  or  possessor  become  subject  to 
confiscation  by  the  Govemmentj  and  that  the 
methods  and  means  of  their  seizure  and  con- 
demnation are  within  the  police  powers  dele- 

Sited  to  the  Legislature  by  article  5,  pt.  1  of  the 
onstitutioo,  is  too  well  settled  in  this  State 
and  elsewhere  to  require  extended  discussion. 
Bpaiding  v.  Pretton.  31  Vt.  8;  3fafe  v.  Oaalin, 
27  Vt.  818;  Id.82Q,  827;  State  v.  OniutoekM  658; 
out  v.  Parker,  31  Vt.  610;  Potter,  Dwar.  Stat, 
chap.  14;  Cooleir,  Const.  Lira.  4th  ed.  714,727. 

This  section  pves  the  officer  power  to  seize 
without  warrant  liquor  found  under  circimi- 
stances  warranting  the  belief  that  it  is  intended 
for  sale  or  distribution  contrary  to  the  provis- 
ions of  chap.  169,  R.  L.  It  does  not  purport  to 
confer  the  power  of  search :  nor  does  uuiliing 
appear  to  mow  that  the  olncer  assumed  to  ex- 
ercise such  power  in  this  case.  It  simply  pro- 
vides for  the  seizure, without  warrant  previous- 
ly issued,  of  something  which  the  law  has  de- 
clared subject  to  seizure  and  condemnation,  un- 
der the  police  power  delegated  by  the  Constitu- 
Hon,  as  an  instnunent  intraided  by  the  owner  or 
possessor  for  a  use  unlawful  by' express  statute, 
and  dangerous  to  the  peace,  health  and  good 
morals  oi  the  community.  That  the  article  in 
itself  may  be  innocuous,  may  he  the  subject  of 
lawful  ownership,  or  may  even  be  susceptible  of 
beneficial  use,  can  no  more  affect  the  question 
than  could  the  fact  that  certain  tools  were  sus- 
ceptible of  In  wful  and  beneficial  use  in  mechan- 
ics save  them  from  becoming  subject  to  seizure 
and  confiscation  if  Intraded  by  their  owner  or 
possessor  for  use  as  the  instruments  for  accom- 
plishing a  contemplated  burgla^;  or  the  harm- 
less  character  of  the  metal  and  its  owner's  right 
of  property  therein  to  protect  his  ownership 
when  fashioned  and  intended  for  passing  as 
counterfeit  coin . 

It  cannot  be  doubted  in  this  State,  since  the 
case  of  Spaulding  v.  Pmton,  SI  Vt.  9,  imd  has 
not  been  elsewhere,  so  far  as  we  are  aware, 
that  articles  or  instrumentalities  once  impressed 
with  the  characteristics  of  adaptation  and  in- 
tended use  for  purposes  prohibited  by  law  and 
contrary  to  the  pubhc  peace,  health  or  morals, 
are  subject  to  summary  seizure  under  statutotr, 
or  even  general  police  regulations.  That  the 
liquors  in  question  were  intended  for  such  use 
has  been  determined  in  this  case  as  a  question 
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of  fact  by  the  tribunal  desig^nated  by  Isw,  and 
that  adjudication  is  conclusive. 

The  scope  and  application  of  article  5 .  pt  1  of 
the  Constitution  have  been  defined  b^  this  court 
in  the  cases  alwve  referred  to,  and  in  Re  Pow- 
ers, 2S  Vt.  366,  which  has  ever  since  been  re- 
garded as  conclusive  ^i^nst  such  appUcatk» 
of  that  section  of  the  Bill  of  Rights  as  is  here 
contended  for  by  the  claimant.  See,  Oitt  t. 
Parker.  81  Vt.  610;  State  v.  Patermm.  41  Vt 
504;  State  v.  Intox.  Lig.  66  Vt.  83. 

In  Massachusetts  a  statute  practically  identical 
with  the  one  in  question  has  been  held  not  to  con- 
travene a  similar  constitutional  provision.  Joiut 
v.BootfiQray.^;Matoav.Lamrcp,^GT&y,95^. 

The  decisions  in  Sbineare  to  the  same  effect 
Statev.  McCann,  60  Me.  888;  8taU-v.  HomUf, 
65  Me.  100. 

3.  Concerning  the  claim  that  g  8  of  the  Fed- 
eral Constitution,  conferringupon  Congressttw 
exclusive  right  to  regulate  commerce  between 
the  States  has  application;  it  is  sufficient  to  say 
that  no  regulation  of  or  interference  with  inter- 
state commerce  is  attempted.  If  an  express 
company,  or  any  othercanier  or  person,  natnnl 
or  corporate,  has  in  possession  within  thisSta  te  an 
article  in  itself  dangerous  to  the  community, 
or  an  article  intended  for  unlawful  or  criminal 
use  within  the  State,  it  is  a  necessary  incident 
of  the  police  powers  of  the  State  that  such 
article  should  be  subject  to  seizure  for  the  pro- 
tection of  the  community.  It  would  certainlybe 
a  strange  perversion  of  language  to  claim  that 
if  this  Express  Company  was  to  hold  in  posses- 
sion within  this  State  clothing  infected  with 
the  small-pox  or  yellow  fever,  or  tools  with 
which  it  was  intencf  ed  to  commit  a  burglary,  the 
State  Government  should  be  powerless  to  pro- 
tect its  citizens  by  sei^ng  and  rendering  horn- 
less such  articles,  simply  because  they  mlgbt 
have  been  brought  in  the  ordinary  course  of  busi- 
ness from  another  State.  If  the  Express  Com- 
pany has  in  possession  within  the  State  li(^uor, 
with  intent  to  make  unlawfol  use  or  dispositioa 
of  it,  then  the  right  to  seize  it  and  prevent  such 
unlawful  use  attaches.  If  it  were  comiielait 
for  persons  or  companies  to  become  supeiiM'tD 
state  laws  and  police  regulations,  and  to  ow- 
ride  and  defy  them  under  the  shield  of  the 
Federal  Constitution,  simply  by  means  of  con- 
ducting an  interstate  traffic,  ft  would  indeed 
be  a  strange  and  deplorable  condition  of  thinzs. 
The  right  of  the  States  to  regulate  the  tr^ 
in  intoxicating  liquors  has  been  s^ed  by  the 
United  States  Supreme  Court  in  the  £c«m> 
CoKt.  9  How.  677T46U.  8.  bk.  IS,  L.  ed.  880]. 

4.  Proof  of  (he  former  conviction  in  the  esse 
of  the  ^te  V.  (yjfeil  was  properly  admitted, 
notwithstanding  the  conviction  appeared  to 
have  been  more  than  three  years  before  the 
trial.  No  provision  of  the  statute  requires  UuU 
the  former  conviction  must  have  been  witiiin 
three  years;  and  we  have  no  authori^  to  add 
such  a  provision  to  the  law,  as  it  is  plaiDly  and 
unambiguously  framed  by  the  Legislature. 
The  reason  for  the  limitation  of  prosecutioM 
for  the  offenses  charged  in  these  €»ses  to  a  pe- 
riod within  three  years  from  the  time  of  com- 
mission, as  for  ^1  similar  limitations,  is  that  a 
person  should  not  be  called  upon  to  answer  to 
a  leeral  accusation  after  such  a  long  time  has 
elapsed  as  would,  in  the  estimation  ot  tiie  law, 
make  it  diiBcult  or  impoasUble,     nuoo  (tf  the 
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deatii  or  removal  of  witneiBes,  the  lorn  or  de- 
Btmction  of  evidence,  or  the  various  embarrass- 
ments  likely  to  arise  from  a  considerable  lapse 
of  time,  for  him  to  establish  his  innocence. 
This  reason  has  no  ai^catioa  to  a  case  where 
the  <mly  proof  thiU  can  be  used  on  tiie  one  aide 
or  the  other  is  matter  of  record.  We  should, 
therefore,  have  no  justification,  even  if  we 
deemed  it  within  the  scope  of  our  power  and 
duty,  for  making  application  of  a  rule  of  lim- 
itatioD  by  analogy  in  these  cases. 

6.  The  constitutional  inhibition  of  cruel  and 
unusual  punishments  or  excessive  fines  or  bail 
has  no  application.  The  punishment  imposetf 
by  statute  for  the  offense  with  wliich  the  re- 
ipondent  O'Neil  is  charged  cannot  be  said  to 
be  excessive  or  oppressive.  If  he  has  subjected 
himself  to  a  severe  penalty,  it  is  simply  because 
he  has  committed  a  great  many  such  ofltenses. 
It  would  scarcely  be  competent  for  a  person  to 
assail  the  constitutionalltr  of  the  statute  pre- 
scribing a  punlsfameDt  for  burglary,  on  the 
giouna  that  he  had  committed  so  many  burg- 
utries  that,  if  punishment  for  each  were  inflicted 
upon  him,  be  might  be  kept  in  prison  for  life. 
The  mere  fact  that  cumulative  punishments  may 
be  imposed  for  distinct  offenses  in  the  same 
prosecution  is  not  material  upon  this  question. 
If  the  penalty  were  unreasonably  severe  for  a 
single  offense,  the  constitutional  question  might 
be  u^^ed,  but  here  Uie  unreasonableness  is  only 
in  the  number  of  offenses  the  respondent  has 
committed. 

The  inevitable  deduction  from  what  has  been 
said  under  the  first  point  is,  that  the  respondent 
O'Neill,  by  what  he  did  in  respect  of  the  trans- 
actions in  question,  made  the  Express  Company 
his  agent;  and  as  what  was  done  by  such  agent 
in  the  execution  of  the  authority  and  instruc- 
tions directly  given  by  him  constituted  offenses 
uainst  the  statute,  O  Neil  must  be  held  respon- 
sible. That  he  was  innocent  of  any  purpose 
or  intent  to  break  the  law,  and  was  unaware 
that  what  he  did  was  contrary  to  law,  cannot 
avail  him  in  defense.  Statt  v.  Otmingt,  28  Vt. 
008. 

The  remit  is  thai  in  earn  of  State  v.  O'Neil, 

Nos.  27  and  28,  the  re^xmdent  tdka  nothing  hy 
hi$  exceptions;  and  in  the  eatea  of  State  v.  Intox- 
icating Liquor,  Nos.  26  and  26,  t/te  judgmenU 
termed. 


Ellen  L.  BENTON 
U.  S.  HOLLAND. 


PhUander  HANES,  Admr., 

V. 

HOLLAND  &  Parker. 

A  payment  mode  bjr  an  aesiifiiee  under 
order  of  court  in  a  proceeding  la  insolv- 
ency  will  not  interrupt  the  runninjc  of 
the  Statute  of  Limitations ;  and  this 
is  so  although  the  United  States  Bank- 
rapt  Act  was  in  force  at  the  time. 

(Addtflon  Decided  Haroh  11,  1888.) 

AS3UUPSIT.  Heaid  on  an  agreed  state- 
ment, June  Term,  1885,  Adduon  County, 
Veazey.  J.,  presiding.  Judgment  for  the  de- 
fendant. Affirmed, 


HOU.AKD.  78$ 

The  facts  in  their  legal  effect  were  similar  in 
both  cases.  In  both,  the  Statute  of  Limitations 
was  a  bar,  unless  the  payments  made  by  the 
asdgnee  had  interrupted  its  running.  The  de- 
fencumta  were  partners  and  were  adjudged  in- 
solvent debtors,  August  30. 1877,  oo  a  creattor's 
petition,  by  the  court  of  insolvency  for  the  dis- 
trict of  New  Haven,  under  the  State  Insolvent 
Act,  approved  November  28,  1876,  Amos 
Wetherbee  was  chosen  and  appointed  assignee, 
who  took  possession  of  the  debtor's  estate  imder 
an  order  of  assignment  by  the  said  court,  and 
converted  the  siune  into  money.  The  assignee 
settled  his  account  with  the  court,  Juiuary  29, 
1878;  and  thereupon  the  court  ordered  him  to 
pay  fifteen  cents  and  two  mills  on  each  dollar 
of  debts  proved.  "  In  pursuance  of  said  order 
of  dividend,  and  without  objection  or  resistance 
by  said  debtors  said  asBignee  {mid  such  dividend; 
and  as  the  dividend  of  the  notes  in  suit,  paid 
on  said  first  note  Febnuir  19.  1878,  $36.59; 
and  on  said  second  note  February  19,  1878, 
*110.B6." 

Mr.  J.  H.  Lucia*  for  plaintiffs : 

The  payments  delayed  the  operation  of  the 
Statute  six'  years  from  their  respective  dates. 
R.  L.  §  975;  Ayer  v.  Hatekiru,  19  Vt.  26;  Oood- 
mn  V.  Biissell,  85  Id.  9. 

"Payment  of  part  of  a  promissory  note,  unac- 
companied by  any  fact  or  circumstance  at  the 
lime  of  payment  to  show  that  the  remainder  is 
not  due,  implies  that  the  rest  of  the  note  is  due." 
See,  Minnieee  v.  Yeter,  65  Ala.  222. 

The  English,  Massachusetts  and  other  cases 
cited  by  the  defendant  were  under  valid  laws. 

The  payments  in  those  cases  were  by  virtue 
of  le^  and  bindiniE  orders  of  courts  having 
jurisdiction  both  of  the  person  and  the  subject 
matter.  The  U.  S.  Bankrupt  Act  continued  in 
force  until  September  1,  1878.  Laws  of  45tfa 
Congress,  2d  sess.  chap.  160,  p.  99. 

A  national  bankrupt  law  supersedes  or  sus- 
pends a  state  insolvent  law;  and  while  such 
national  law  is  in  for6e,  proceedings  against  a 
debtor  under  the  insolvent  laws  of  a  State  are 
unauthorized  and  void.  Gritwold  v.  Prati,  9 
Met  16. 

The  Legislature  had  no  authority  in  1876, 
when  the  national  Act  was  In  force,  to  pass  an 
insolvent  law.  The  payment  of  the  dividend 
was  a  part  payment  on  account  of  the  debt. 
Simberly  v.  Ely,  6  Pick.  440. 

So  when  a  debtor  asdgns  his  property  jto  an 
assignee  and  directs  him  to  apply  the  proceeds 
of  the  assigned  property  to  the  payment  of  his 
debts,  a  payment  by  such  assignee  will  be  a 
good  answer  to  a  plea  of  the  Statute  of  Limita- 
tions. Letstm  V,  Kenyan,  18  Rep.  802,  See, 
Oreifihton  v.  Vincent,  10  Oreg.  66;  Burnett  v. 
Snyder,  45  N.  Y,  Sup.  Ct.  577;ir»«l*rT.*«'n, 
97  Pa,  St.  822. 

Meesrs.  Wales  *  Wales  and  W.  L.  Bnr- 
nap,  for  defcndutts: 

A  payment  works  a  renewal  of  a  debt  only 
when  made  by  the  debtor,  or  under  his  author- 
t^,  and  when  it  implies  a  promise  to  pay  the 
balance.  It  is  the  promise  which  reanimates 
the  debt.  Gwdmn  v.  Buezell,  85  Vt.  9;  Beyo 
V.  Jones'  Ext.  19  Wend.  491;  BeU  v.  Morrison, 
1  Pet.  851  (26  U.  8.  bk.  7,  L.  ed.  175). 

The  assignee  is  not  the  agent  of  the  debtor, 
but  an  officer  of  the  law.  A  payment  of  divi- 
dends by  him  does  not  Imply  a  promise  by  the 
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debtor  to  pay  the  balance.  At  my  rate,  such 
assignee  is  not  clothed  with  authority  to  extend 
or  renew  the  liability  of  the  debtor.  He  is  the 
mere  trustee  to  hold  and  distribute  the  estate, 
Boaroe  v.  Hale,  7  Gray,  274;  Stoddard  v.  Doane, 
Id.  897;  RyJmrdaon  v.  Thtmaa,  18  Gray.  S8t; 
Boomvdt  r.  Mark,  6  Johns.  Ch.  281;  Re  Mngt- 
ley,  1  Low.  316. 

Even  in  voluntary  assignments,  where  the 
assignee  is  chosen  by  the  debtor,  payments  of 
dividends  by  the  assignee  do  not  extend  or  re- 
new the  liability  of  the  debtor.  Piekett  v. 
Leonard,  84  N.  Y.  17S;  Marienthal  v.  MatUr, 
16  Ohio  Bt.  566. 

Tait*  J„  delivered  the  opinion  of  the  court: 

AMumptit  to  recover  the  amount  due  on 
promissory  notes.  Plea,  Statute  of  Limitations. 
The  claims  in  suit  are  barred  unless  kept  alive 
by  payment  made  by  an  assignee  in  a  proceed- 
ing in  insolvency,  which,  the  plaintiff  claims, 
was  invalid  for  the  reason,  that  it  was  had 
Trhile  tiie  United  States  Bankruptcy  Law  was  in 
force.  It  is  conceded  in  atvument  that  pay- 
ment made  by  an  assignee  under  valid  proceed- 
ings Is  not  such  a  payment  as  to  interrupt  the 
running  of  the  Statute  as  against  the  original 
debtor.  The  plaintiff  claims  that  by  reason  of 
the  alleged  invalidity  of  the  proceedings,  the 
payment  made  by  the  assignee  had  the  same 
«aect  to  keep  the  claim  alive  as  thoufh  made 
by  the  debtor  himself.  It  is  law  in  this  State 
that  part  payment  of  a  debt,  if  made  without 
protestation  against  further  liability,  as  a  recog- 
nition and  acknowledgment  of  the  debt  from 
which  a  promise  to  pay  the  residue  will  be  im- 
plied. Ayer  v.  Slawkim,  19  Vt.  26;  QoodiHn 
V.  Buzzell,d&lA.  9. 

A.  part  payment  of  a  debt  must  he  made 
under  such  circumstances  tliat  a  promise  to  pay 
the  remainder  can  be  implied  from  tiiem.  The 
case  at  bar  does  not  depend  upon  the  validity 
or  invalidity  of  the  insolvency  proceedings,  but 
upon  the  circumstances  attending  the  payment. 
Can  you  imply  from  tbem  a  promise  topay  the 
amount  remaining  due  on  the  note?  We  think 
not.  The  payment  was  made  by  one  who  was 
not  a  party  to  the  contract,  and  under  no  obli- 
gation to  pay  the  debt;  and  it  would  be  unrea- 
sonable to  say  that  it  carried  with  it  any  evi- 
dence of  a  renewed  promise  of  tiie  defendants 
to  pay  what  remained  due.  After  the  insolvent 
proceedings  were  commenced  the  defendants 
did  nothing,  save  to  submit  to  tbem.  They 
permitted  their  property  to  be  taken  and  applied 
upon  the  claims  against  them  for  the  pu^ose 
of  extinguishing  the  demands,  not  as  recogniz- 
ing them  as  continuous  Utilities.  Their  whole 
purpose  was  to  end  them. 

The  creditors  took  the  defendant's  property 
at  the  time  the  proceedings  were  begun,  and 
took  it,  the  debtors  not  objecting,  by  force  of, 
or  rather  under  the  forms  of,  law;  and  the  as- 
signee acting  for  the  creditors  made  the  pay- 
ment;  and,  as  was  said  in  Bowker  v.  ffarrit,  SO 
Vt.  424:  "  It  would  be  doing  violence  to  the  ob- 
vious reason  and  sense  of  the  transaction  to  im- 
ply from  it  a  promise  to  pay.  The  implication 
is  directly  the  other  way. " 

It  has  been  held  in  Iowa  that  an  enforced 

C payment  will  not  affect  the  nmning  the 
ate.    mmaa  v.  Brevier,  7  N.  W.  Rep.  571. 

«6 


The  payments  in  the  case  at  bar  bearaatoong 
resemblance  to  enforced  ones. 
Let  (KejudgmeniM  ie  affirmed. 


N.  S.  STEABKS,  Asrignee, 

V. 

Joseph  OOSSELIN. 

In  an  action  by-  an  Mslcnee  to  reoovw 
money  claimed  to  have  been  paid  in 
preference  to  other  creditors  and  in  frand 
of  the  inBolvent  law,  it  is  proper  tut 
the  debtor  to  testify  to  his  intent  at 
the  time  he  made  the  payment. 

(Decided  Harch  10, 1888.) 

ASSUMPSIT  to  recover  certain  moneys  al- 
leged to  have  been  paid  to  the  defradant 
by  Edward  OoBsdin,an  insolvent  debtOT.  Plea, 
general  issue,  trial  by  jury,  September  Term, 
1886,D.  E.  Nicholson,  pr^idii^  Judge.  Judg- 
ment for  the  plaintiff.  Reverted. 
Mr.  J.  C.  Baker,  for  plaintiff. 
Mr.  W.  C.  Danton*  for  defendant 

Royee,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  was  an  action  to  recover  back  money 
claimed  to  have  been  paid  to  the  defendant 
Edward  Gosselin,  an  insolvent  debtor,  in  pref- 
erence to  his  other  creditors.and  in  fraud  of  the 
insolvent  law.  The  only  conUoversy  appears 
to  have  been  as  to  whether  the  payment  made 
by  Edward  Goeselin  to  Joseph  was  so  made. 
As  tending  to  show  that  It  wusnot,  tbedefend- 
ant  offered  to  show  by  Edward  that  at  the  time 
he  made  the  payment,  he  did  not  intend  to  pre- 
fer Joseph  to  his  other  creditors.  The  court  ex- 
cluded the  evidence;  and  the  only  qnesticHiiB 
as  to  the  correctness  of  that  ruling. 

The  right  of  an  assignee  to  recover  bsck 
mooeyin  such  cases  is  conferred  by  g§  1860 
and  1861,  It.  L.  To  warrant  a  recovery  under 
either  of  said  sections,  it  must  appear  that  the 
payment  was  made  with  a  view  to  give  a  pref- 
erence to  the  creditor  to  whom  it  was  made; 
and  as  characterizing  the  act  of  making  a  pay- 
ment, it  is  proper  to  aaoertam  and  consider  the 
intent  with  which  it  was  made.  If  a  payment 
is  made  to  any  person  who  has  reasoDaUe  cause 
to  believe  that  the  person  making  it  is  insolv- 
ent, or  it  is  made  in  contemplation  of  insolT- 
ency,  it  may  be  recovered  back.if  made  with  s 
view  to  prevent  the  property  of  the  payor  from 
coming  to  bis  assignee  in  insolvency.  The  in- 
tention of  the  pfuty  making  the  payment  ia 
material,  although  not  conclusive. 

The  question  of  the  right  to  prove  the  inten- 
tion of  a  party  was  before  the  court  In  Haiftt 
V.  Uulett.  87  Vt.  581;  and  the  rale  was  there- 
stated  to  be  that,  "  "Where  a  person's  intent, 
in  a  particular  transaction,  is  a  question  in 
issue  to  be  tried,  we  see  no  ground  upon  which 
he  can  be  excluded  from  teEtifying  to  his  in- 
tent." 

ItteaaerrortoMdude  tke  evtdene»e!fmi,aiii 
&aju^mentiiret!er»edandemm  remanded. 
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BOSTON  &  Maine  R  R.  CO.,  Appt.. 

V. 

COUNTY  COMRS.  of  York  County. 

When  an  appeal  iii  taken  and  proseeuted, 
under  the  statntee  of  Maine,  flma  the 
decfcrfon  of  the  county  ooramlailonera 
in  loe*tlii|r  And  laying  out  a  way,  any 

person  as^ered  at  the  oommisfilonen* 
estimate  (»  damagesmay  file  notice  of  ap- 
peal therefrom  at  any  time  within  sixty 
days  after  final  decision  in  favor  of 
Bueh  way. 

(Tork  Decdded  Maroh  IS,  1880.) 

APPEAL  from  an  award  of  Coonty  Commls- 
sloners  of  damages,  on  location  of  way  on 
petitifui  of  A.  Q.  PrentiflB  et  al.  Kzpeption* 
tuitatTied. 
Mr.  O.  C.  TMton,  for  appellant; 
The  motion  to  dismiss  the  app^,  as  not  sea- 
sonably filed  under  R.  3.  chap.  18,  g  8,petition- 
era  clamiin^  that  R  S.  chap.  16,  §  8,  which 
originated  m  1888,  chap.  175,  bj  implication 
repealed  R.  S.  diap.  18,  §  47,  which  originated 
in  1880,  chap.  318,  should  have  been  rdused. 

There  was  no  repeal  of  the  Act  of  1880,  by 
the  Act  of  1888  by  implication,  because  there 
is  no  plain  or'  necessary  conflict  or  irrecoDCil- 
able  repugnance  between  the  two,  in  the  ab- 
sence of  which  no  legislative  intent  to  repeal 
hr  implication  will  be  inferred.  Dwar.  Btat. 
Sd  ed.  fiSO,  S81.  988;  Wilberf.  St.  818;  Baeoti 
V.  Ma^n,  4  Moore,  P.C.180;  Chortttm  v.  Tonge, 
L.R  7  C.  P.188.  See  also.  Broom,  L.Max.  28, 
etaeq.;  Sedg.  Stat.  &  Const.  L.  128,  ^  tea.; 
Bish.  Wr.  L.  164;  PraU-v.AUemtiedbm.  L.Jt. 
R.  Co.  42  Me.  579,  587;  Jfiw^nv.  JVn«6.  M.F. 
Ina.  Co.  58  Me.  419,  430. 

No  such  implication  can  arise  here,  because 
the  former  Act,  1880,  was  c^tecial,  applying  by 
its  ezpraBB  tenns  to  only  a  tingle  Umlted  ^aas 
of  appeals,to  wit:  "where  an  wpeal  Is  taken  on 
the  locirfion  and  the  latter, 1888,general;  hence, 
there  being  a  class  of  appeals  to  which  the  lat- 
ter may  apply,  without  including  the  limited 
class  expressly  mentioned  in  the  K>rmer,towit: 
"when  no  wpeal  is  taken  on  the  location," 
sound  nUea  at  construction  require  its  scope  to 
be  restricted  to  the  class  not  so  mentioned  in  the 
former,  thus  leaving  both  statutes  in  full  force 
la  its  own  proper  field  Dwar.  Stat.  5S3;  Max- 
well, Interp.  Stat.  66, 157, 168.  And  see,  Haidc. 
Stat.  L.  174,  citing  Thorpe  v.  Adamt,  L.  R.  6  C. 
P.  185;  King  v.  Poor  Law  Comrt.  6  A.  &  E.  1; 
London  dk  Blackteall  B.  Co.  v.  Limehtmm  Boa/rd 
qfWork$,ZKAy&Q.  128;  TaytorY.  OUOtam,  L. 
R  4  Ch.  D.  410;  FitiMraid  y.  CAampnm,  80 
L.  J.  Ch.  783;  S.  C.  8  J.  4  H.  B4.  55;  Vilberf. 
Stat.  880,  881,  884;  Bish.  Wr.Lge  113,126,152, 
156;  States.  CUla7id,68Tllle.25B:  Traci/v.Good- 
win,  5  Allen,  409,  410;  Carver  y.  Smith,  90  Ind 
332;  atatey.  8turge»$,  10 Or.  58. 

The  Act  of  Revision,  August  39,  1888,  being 
subsequent  to  the  Act  of  BHirch  7,  1888,  men- 
tioned above,  is  unqualified  evidence  of  what 
has  been  termed  "legislative  exposition,"  and 
of  the  legislative  Intent  in  latter  Act.  Battfrtby 
T.  JTtrA:,  SBhig.  N.  C.  584;i61i»dHna»T.  Breach, 
MB.  H.  B.  B.,  T.  I.  no 


7Bam.&C.  ^-.Saifiy.  ^(9tM(wy.  L. R9Q. B. 
813;  Hardc.  Stat.  L.  67. 
Mr.  R.  P.  Tapley,  for  respondents: 
Prior  to  1888  a  revision  of  damages  estimated 
by  county  commissioners  in  laving  out  public 
ways  was  had  by  a  petition  to  the  county  com- 
missioners presented  within  a  given  time.  The 
commissioners  then  appoint  a  committee.  If  the 
parties  agree,  to  determme  the  issue;  if  they  did 
not  agree  a  jury  was  to  be  summoned  and  pre- 
sided over  by  a  person  appointed  by  the  com- 
missioners.  R.  8.  chap.  18,  §^  5,  8-18. 

In  1888  an  entire  and  raafcal  change  was 
made  in  the  provisions  of  law  in  this  regard. 
The  jurisdiction  was  withdrawn  from  the 
county  commissioners^and  jurisdiction  was  con- 
ferred upon  the  supreme  judicial  court,  chap. 
176,  Laws  1888.  By  that  chapter  8  to  18  in- 
clusive, above  cited  were  repesiea.  See  also, 
Revision  of  1888.  chap.  18,  §  8. 

Virgin,  J.,  delivered  the  ofdnlon  of  the 

court: 

When  countv  commissioners,  on  due  prelim- 
inaiy  proceedmgs  and  hearing,  decide  to  lay 
out  a  highway,  they  are  required  to  make  a  cor- 
rect written  return  of  theor  doings  including 
the  amount  of  damages  allowed  to  each  person. 
R.  S.  cbap.  18,  §  4. 

At  their  next  regular  sesdon  after  the  hear- 
ing, their  return  must  be  filed  with  their  derk 
and  remain  than  unrecwded  for  in8pectIon,and 
the  case  contiuued  to  their  nntregolar  session. 

In  the  meantime,  after  their  return  is  filed, 
and  on  or  before  their  next  regular  sesdon.two 
appeals  from  tfadr  dedsions  are  lypea  to  the 
various  parties:  one  from  that  on  location  and 
the  other  from  that  on  damages,  as  follows:  1. 
Any  party  who  appeared  at  the  hearing  may 
appeal  from  their  decision  on  location,  g  46; 
and  2.  Any  person  aggrieved  by  their  estimate 
of  damages  may  appeal  there&om,  ^  8,  both  to 
the  supreme  judicial  court  held  in  the  ooun^ 
where  the  hmd  lies.   g§  8.  48. 

L  An  amwid  on  location  must  be  taken  after 
Qie  return  b  placed  on  flk,  and  before  the  next 
term  the  supreme  judicial  court,  when  it 
may  be  entered  and  prosecuted;  g  48;  and  If 
not  then  entered  and  prosecuted,  "the  judgment 
of  the  commissioners  may  be  affirmed,"  g  49, 
if  then  entered  and  prosecuted,  "all  further 
proceedings  before  the  commissifmers  shall  be 
stayed  until  a  deddon  Is  made  in  the  appellate 
court."   §  48. 

2.  Any  person  aggrieved  by  the  commission- 
ers' estimate  of  damages  who  would  appeal 
therefrom  must  "file  notice  of  appeal  with  the  , 
commissioners"  at  anv  time  after  their  return  is 

E laced  on  file  and  before,  at  the  lstest,the  third 
ay  of  the  next  regular  term,  gg  6,  8.  And 
the  ^>peal  must  be  to  the  next  term  of  the  su- 
preme judicial  court  first  hdd  more  than  tiiirty 
days,  excluding  the  first  day  thereof,  after  the 
third  day  of  the  commismoners*  term  above 
mentioned,  g  8;  at  which  term  of  the  court  the 
"  appellant  shall  file  a  complaint  setting  forth 
sulwtantiaUy  the  facts."  g  8.  If  no  such  no- 
tice is  presented  or  pending  at  the  term  of  the 
commissioners  above  mentioned,  "theproceed- 
ings  shall  be  closedand  recorded;  and  uldahns 
for  damages  not  allowed  by  the  commtarioners 
shaU  be  forever  barred."  §5. 
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Such  are  peremptory  requirements  regalatlDg 
tbe  taking  and  prosecutlDg  an  appeal  on  dam- 
ages, in  wl  cases  prior  to  1880. 

In  1880,  the  Legislature  enacted  a  statute 
therein  providing:  "  When  an  appeal  is  taken 
on  the  location  ox  a  yra-y,  petitions  for  increase 
of  damages  may  be  filed  mthlndx^dimi  after 
final  deddon  in  favor  of  such  way.  Stat. 
1880,  chap.  318,  subsequently  incorporated 
in  the  new  revisions  as  R.  6.  cnap.  18,  g  47. 

When  this  statute  was  enacted  in  1880,  ap- 
peals on  damages  were  taken  by  presenting  a 
petition  for  increase.  R.  S.  1871,  chap.  18, 
5,  6.  But  by  Stat.  1888,  chap.  175,  §8  1,  2, 
filing  notice  of  appeal  was  substituted  for  pre- 
sentmg  a  petition  for  Increase  in  5,6;  but  the 
conwRWDoing  change  was  not  made  in  the 
Stat.  1880,  chap.  S18;  hence  tlie  slight  want  of 
humony  in  the  mode  of  instituting  an  appeal 
for  damages  in  the  two  classes  of  cases. 

But  a  more  serious  incongruity  appears  be- 
tween the  provisions  of  R.  8.  chap.  18,  5,  8 
and  those  of  g  47.  The  former  prescribes  the 
only  general  mode  f  ot  taking  and  prosecuUng 
an  appeal  on  damages.  As  alreadyseen.anap- 
peal  under  the  general  provisions  must  be  taken 
to  the  next  term  of  the  supreme  judicial  court 
first  held  more  than  thirty  days  after  the  third 
day  of  the  commissioners'  session  held  next 
after  their  return  is  filed;  while  under  tbe  lat- 
ter, the  u)pellant  not  behig  required  to  file  his 
peution  n>r  increase  or  its  equivalent  notice  of 
appeal  before  "sixty  days  after  the  final  decis- 
imi  in  favor  of  the  way,  which  decision  need 
not  be  made  until  the  second  term  of  the  court 
next  after  the  appeal  on  location  was  entered 
(R.  8.  chap.  18,  ^  49),  it  will  be  impossible  for 
him  to  "  file  his  complidnt,"  etc.,  at  the  term 
n)ecifled  in  g  8,  for  that  term  mil  have  long 
since  passed.  Hence  a  strict  construction  rat- 
counters  grave  difficulties  as  to  matters  of  time. 

While  these  somewhat  incongruous  provis- 
ions were  enacted  at  different  dates.one  in  1880 
and  the  others  in  1888,  they  were  both  reen- 
acted  on  the  same  day  in  the  new  revision  of 
1888;  and  as  they  pertained  to  the  same  sub- 
ject, although  applicable  to  different  circum- 
stances, they  were  incorporated  into  the  same 
chapter.  AnA  considering  all  theae  providons 
together  ,the  intention  seems  quite  obvious,  viz.: 
to  clumge  the  time  when  the  inltiatoir  st^  of 
appeal  m>m  damages  shall  be  taken  in  case  an 
appeal  on  location  is  also  taken;  so  that  when 
no  appeal  on  location  is  taken  and  hence  the 
fact  of  the  construction  of  the  way  has  been 
made  certain,  unless  ft  shall  be  prevented  by 
reason  of  excessive  damages  6),  then  the 
question  of  damages,  being  the  only  one,  shall 
be  determined  without  delay.  But  when  such 
an  appeal  has  been  taken,  then  the  Legislature 
seems  to  have  deemed  it  the  better  pohcy  to  re- 
lieve a  person  whose  land  is  sought  to  be  taken 
by  eminent  domain,  from  what  may  prove  to 
be  useless  and  expensive  action  In  relation  to 
damages. 

In  accordance  with  wcU  established  rules  of 
construction  these  sections  must  ^1  stand  if 
possible,  unless  they  are  so  inconsistent  and  re- 
pugnant that  a  construction  cannot  be  given 
which  shall  reconcile  them. 

Now.  viewing  ^§  5,  8  as  general  provisions, 
applicable  to  all  cases  except  so  far  as  they  may 
100 


be  modified  by     47,48,49;  and  g  47  as  special 

in  its  terms,  ajid  as  modifying  gg  5  and  8  only 
in  respect  of  tbe  time  when  an  appeal  on  dam- 
ages shall  be  entered  and  prosecuted  in  case  an 
appeal  on  location  has  been  taken,  and  partica- 
laiizing  tbe  provisions  with  tills  object  in  view, 
it  app^n: 

1.  The  requirement  of  %  S.  that  '^nonodce 
of  appeal  is  presented  or  pending"  at  tbe  tem 
of  the  commissioners  held  next  after  the  filing 
of  their  return,  "tbe  proceedings  shall  be 
closed,"  etc.,  is  modified  by  §  48,  that  when 
a  party  has  appealed  from  the  decision  on  lo- 
cation after  it  has  been  placed  on  file  and  before 
the  next  term  of  the  supreme  judicial  oonrt, 
"  all  further  proceedings  before  the  OHnmis- 
sioners  shall  be  stayed  until  a  decision  is  made 
in  the  appellate  court;"  and 

2.  The  requirements  of  g  0,  that  the  appeal 
on  damages  be  taken  "  at  any  time  before  the 
third  day  of  the  regular  term  succeeding  that  at 
which  the  commissioners'  return  is  made, to  the 
term  of  the  supreme  judicial  court,  first  held 
more  than  thirty  days  (excluding  the  first  day 
of  tbe  session)"  thereafter,  at  which  term  of  tlK 
court  "the  complainant  shall  file  a  complaint," 
etc.,  are  applicable  only  when  no  appeal  on  lo- 
cation has  been  taken;  but  when  an  appeal  hu 
been  entered  and  prosecuted  under  g^  48,  tf, 
then  the  above  provisions  of  g  6  are  modified  by 
g  47;  so  that,  in  such  case,  instead  of  taking 
any  action  whatever  in  relation  to  damages  at 
the  time  prescribed  and  limited  in  g§  6,  8.  the 
appellant  on  damages  may  file  notice  of  appal 
or  its  equivalent,  petition  forincrease,  "wnhin 
sixty  days  after  final  decision  in  favor  of  tbe 
way"  and  his  complaint,  at  the  term  of  the  su- 
preme judicial  court  "  first  held  more  than 
thlr^d^s,  excluding  Its  first  dav*'  after  that. 
"Hence  uie  phrase,  "within  the  time  lim- 
ited," in  g  8,  will  refer.  In  case  an  ainwal  on 
location  has  been  lakai.to  the"time  limited'*  fn 
g47. 

Such  a  construction  gives  full  force  to  all  the 
provisions  relating  to  toe  times  for  taking  and 
prosecuting  appeals  from  the  decisions  tbe 
commiasioners.both  as  to  location  and  damages, 
and  carry  out  what  seems  to  have  been  tbe  in- 
tention of  the  Legislature  as  indicated  by  these 
disjointed  provifflons.  To  be  sure,  g  47  cannot 
be  in  terms  incorporated  into  g  8,  without  con- 
siderable verbal  change,  which  the  L^isbtuie 
will  probably  do  if  it  adheres  to  the  pcwy  is  in- 
dicated. 

Looking  at  the  facts,  we  leam  tiiat  the  legn- 
lar  sessions  of  tbe  commisalonera  in  Tock 

County  are  held  on  the  second  Tuesday  of 
April  and  October.  R.  8.  chap.  78,  S  6.  They 
made  their  return  on  location  and  damages  ail 
their  October  Term,  1688.  December  9, 188S. 
this  appellant  appealed  from  their  dedsicHi  oa 
location  and  also  filed  "notice  of  appeal''tnHa 
their  award  on  damages.  The  location  wasntf- 
tained  and  certified  by  tbedeAtotlmnattbdr 
October  Tenn,1884.  R  S.  chap.  18.  g  49.  Oc- 
tober 21,  1884,  the  appellant  filed  in  the  clerk's 
office  of  the  supreme  judicial  court  its  com- 
plaint addressed  to  the  January  Term  thereof, 
which  was  the  first  term  of  that  court  "  held 
more  than  thir^  days,  excluding  its  fint  day, 
after  the  final  a&^on  in  favor  of  the  mj." 
Applying  the  construction  given  to  tbe  atatn- 
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toiy  provlaioiis  before  mentioned,  the  ^pellants 
seaaonablT  complied  therewith. 
Breeplwu  Kutained. 

Peters.  Ch.J.,  Danforth,  Ubbey.  Em* 
ei7  and  Foater  JJ. ,  concarred. 


James  F.  SMITH. 

V. 

ElizBbeth  HODSDON. 

U.  conveyed  to  8.  a  parcel  of  real  estate, 
the  deed  for  whi(di  was  not  reeorded. 
The  mother  of  H.,  who  had  previously 
levied  exeenttou  upon  the  suie 
real  estate  withoat  nouoe  of  the  unre- 
corded deed,  brought  an  action  against 
U.  for  the  possession  of  the  estate.  After 
that  action  was  entered  in  court,  8.  re- 
corded his  deed.  Held,  that  8.  could  be 
regarded  in  no  other  light  than  m  par- 
cAMor  penderUe  lite,  and  as  saeh  was 
eluuveable  with  notice  of  the  charac- 
ter ofuie  snH  and  of  the  extent  of  the 
plaintiflTs  claim  asserted  in  the  plead- 
ings, and  was  bound  hy  any  Judgment 
rendered  against  H.  In  that  action. 


0 


(FrankllQ  Decided  Harob  18, 1£86.) 

X  report.'  Ejectment   Plaintiff  nonsuit. 
The  facts  are  stated  in  the  opinion. 
Yr.  H.  li.  Whitcomb,  forplalntlff: 
The  disability  of  Susan  J.  Hodadon  to  con- 
vey were  removed  by  divorce,  and  she  and  her 
real  estate  was  tiiereafter  in  the  same  situation 
as  if  her  husband  was  dead.   See,  W^itter  v. 
WOtler,  S8  He.  189;  Btakev.  Stake,  64 Me.  177; 
Oaritonv.  Oarlton,  72  Me.  115. 

In  order  to  'require  the  husband's  assent  to 
make  the  wife's  conveyance  valid,  the  relation 
of  husband  and  wife  must  exist, both  when  she 
receives  the  land  and  when  she  makes  the  con- 
veyance. Seed  V.  Beed,  71  Me.  156.  i 
A  conveyanm  from  a  husband  to  a  wife  will 
always  be  siutained  when  there  is  no  evidence 
to  impeach  it.  Omni  v.  Ward,  64  Ws.  289; 
BaiulaU  v.  Lunt,  51  Me.  246. 

The  oath  to  the  appraiBers  not  being  re- 
corded on  the  back  of  the  execution  but  on  a 
paper  attached,  the  levy  cannot  avail  the  de- 
feodant.  JBall  v.  Staples,  74  Me.  178;  Braekett 
T.  mdUm,  54  Me.  426. 
Mr.  B.  Cliffurd  Beleher*  for  defendant. 

Foster.  J„  delivered  the  opinion  of  the 

»urt: 

For  a  correct  understanding  of  the  question 
Dvolved  hi  this  case,  the  following  statement 
s  necessary: 

The  source  of  title  to  the  land  in  controversy 
s  from  Chades  H.  Dyer,  who  conveyed  it  to 
ToseiA  H.  Hodsdon,  April  9,  1873;  Joseph  H. 
fiodsdoQ  conveyed  it  to  his  wife,  Susan  J. 
lodsdon,  September  3,  1875,  and  upon  that 
lay  both  deeds  were  recorded.  Elizabeth 
hodsdon,  mother  of  Joseph  H.  Hodsdon, 
:lain)ing  to  be  a  prior  creditor,  and  that  the 
«le  by  her  son  to  his  wife  was  without  con- 
sideration and  fraudulent  as  to  herself,  brought . 
uit  against  her  son  upon  an  account  annexed,  l 


far  money  loaned  and  advanced  to  him  {trior 
to  said  conveyance,  the  writ  In  said  action 
bearing  March  22,  1878.  Judgment  thereon 
was  recovered  March  17,  1879,  and  a  le^  upon 
the  land  in  dispute  made  May  17,  1879,  and 
duly  recorded.  The  son's  wife,  Susan  J. 
Hodsdon,  having  cAitained  a  divwce  from  her 
husband  fai  the  meantime,  held  possession  of 
the  land.  The  old  lady,  Elizabeth  Hodsdon, 
beinp  unable  to  obtain  possession  otherwise,  on 
September  14,  1880,  brought  a  writ  of  entry 
a^dnst  Susan  J.  Hodsdon  for  the  land,  claim- 
ing title  and  right  of  possession  thereto  under 
and  by  virtue  of  her  Judgment  and  levy  against 
Joseph  H.  Hodsdon.  During  the  pendency  of 
this  writ,  Susan  J.  Hodsdon  died;  her  two 
hdrs  were  dted  in,  and  a  guardian  ad  litem 
appointed  by  the  court;  an  administrator  hav- 
ing been  appointed  also  appeared  and  was  de- 
faulted; and  flnaUy  on  March  28,  1884.  judg- 
ment was  rendered  in  favor  of  Elizabeth  Hods- 
don against  the  heirs  of  Susan  J.  Hodsdon.  A 
writ  of  possesdon  was  issued,  and  upon  Ap41 
25,  1884,  EUzabeth  Hodsdon  was  given  the 
possession  of  the  ptemises.  The  validity  of 
the  levy  and  the  tiue  to  the  land  was  in  usue 
in  that  suit. 

But  Susan  J.  Hodsdon  had,  on  June  28, 
1880,  made  and  delivered  a  deed  of  the  prem- 
ises to  James  F.  Smith,  the  present  plaintiff, 
which  deed  was  not  placed  upon  record,  how- 
ever,  till  lone  after  tue  ccHnmencement  of  the 
real  action  oy  EUzabeth  Hodsdon  against 
Susan  J.  Hodsdon,  and  while  that  action  was 
pending  in  court,  viz. :  March  2, 1881.  It  ap- 
pears from  the  docket  entries  in  said  action 
that  notice  was  ordered  by  the  court  on  Smith 
at  the  March  Term,  1883,  and  at  the  Septem- 
ber Term  of  that  year  he  appeared  in  the  suit 
by  his  attorney;  but  there  is  no  evidence  that 
judgment  was  ever  rendered  against  him  in 
that  action. 

It  is  under  that  deed  of  June  28,  1880,  given 
by  Susan  J.  Hodsdon  before  the  institution  of 
the  real  action  by  Elizabeth  Hodsdon  against 
her,  but  not  recorded  till  It  had  been  pending 
in  court  some  time,  that  James  F.  Smith, 
the  plaintiff  in  this  aodon,  claims  titie  and  pos- 
session against  Elizabeth  Hodsdon,  the  present 
defendant 

We  are  satisfied  that  he  can  legally  main- 
tain this  action.  The  record  in  the  action 
brought  by  Elizabeth  Hodsdon  against  her  son 
shows  that  she  was  a  creditor  prior  to  his  con- 
veyance to  his  wife  by  the  deed  of  September 
8,  1870.  That  the  conveyance  was  claimed  to 
be  fraudulent  as  against  tnis  defendant  appears, 
not  only  by  the  act  of  levying  upon  the  prop- 
erty as  that  of  the  son  but  also  in  the  fact  of 
the  suit  subsequently  brought  against  the  wife 
for  its  recovery.  The  judgment  In  that  suit 
conclusively  settled  the  titie  and  right  of  pos- 
session as  being  and  belonging  to  the  plaintiff 
in  that  action,  Elizabetii  Ho&don,  as  against 
the  party  to  whom  the  son  had  conveyed  It 
That  judgment,  based  upon  the  allegation  of 
tiUe  and  right  of  possession,  is  held  to  conclude 
all  parties  and  privies  thereto  in  representation 
or  estate.  Oilman  v.  Stetson,  18  Me.  428; 
ffurd  V.  Coleman.  42  Me.  182. 

But  it  is  lu-ged  that  this  nlaintiff  holds  his 
titie,  unaffected  by  that  judgment,  by  deed 
from  Susan  J.  HodsdMi  who  had  the-iecord  i 
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title.  To  this  It  may  be  answered:  1.  This 
plaintifl's  deed,  although  given  before,  was  not 
recorded  till  after  the  commencemeDt  of  the 
real  action  in  which  this  defendant  cbimed 
title  to  the  land;  and  by  B.  S.  chap.  78,  ^  8, 
"Koconvf^nce  *  *  *  is  effectual  against 
any  person,  except  the  grantor,  his  heirs  and 
devisees,  and  persons  having  actual  notice 
thereof,  unless  the  deed  is  recorded,"  as  therein 
[Ht}vided.  Elizabeth  Hodsdon  was  not  one  of 
those  embraced  within  the  exception  named  iu 
the  foregoing  statutory  provision.  Nor  is  it 
claimed  that  she  had  notice  of  that  conversance 
prior  to  .the  commencement  of  her  suit  in 
which  her  title  to  the  land  was  eatabliahed.  If 
such  claim  were  relied  on,  it  would  be  incum- 
bent on  the  party  asserting  such  notice  to  estab- 
lish that  fact. 

In  Spofford  v.  Wetton,  29  Jle.  140,  the 
court  held  that  it  was  for  the  party  relying 
on  an  unregistered  deed,  against  a  subse- 
quent purchaser  or  attttching  creditor,  to 
prove  that  the  latter  had  actual  notice  or 
Knowledge  of  such  deed.  None  is  attempted 
to  be  shown  in  this  case.  Here,  both  parties 
claim  title  through  different  channels,  from  a 
common  source.  This  deed,  then,  unrecorded, 
could  not  be  effectual  against  the  plaintiff  in 
that  suit,  the  defendant  In  this.  It  was  re- 
corded during  Uie  pendency  of  proceedings  in 
which  the  plaintiff  therein  established  her  title 
to  these  premises.  Hence,  3,  this  plaintiff 
can  be  regarded  in  no  other  liffht  than  as  a 

Eu  re  baser  pendente  lite.  As  such  he  would  be 
eld  chargeable  with  notice  of  the  character  of 
the  suit  and  of  the  extent  of  the  claim  asserted 
In  the  pleadings  in  reference  to  Uie  land,  even 
without  express  or  implied  notice  in  point  of 
fact.  This  rule  is  foimded  in  necessity,  and  is 
statutory  in  its  Derations,  for  it  would  be  im- 
possible to  terminate  any  suit  successfully  if 
alienations  were  allowed  to  prevail  during  its 
pendency.  This  principle  1^  long  been  es- 
tablldied,  and  ia  explicitly  laid  down  by  Lord 
Justice  Turner  in  Beliamy  v.  Sabine,  1  I>e  G.  & 
J.  684. 

And  although  he  was  notified  that  be  might 
appear  in  that  suit,  when  the  fact  became 
known  from  the  records  that  he  claimed  title 
under  the  defendant  in  that  action,  yet  such 
notice  was  unnecessary.  His  deed  did  not  be- 
come effectual,  so  far  as  affecting  the  rights  of 
the  plaintiff  In  that  action,  till  after  the  com- 
mencement of  proceedings  by  her  to  establish 
her  title  to  the  land  in  controversy.  As  such 
purchaser  during  the  pendency  of  that  action, 
he  is  bound  by  any  judgment  that  may  have 
been  entered  aeainat  the  person  from  whom  be 
derived  his  alTeeed  title,  equally  as  if  he  had 
been  a  party  to  u  from  the  beginning.  Tilton 
V.  G^ld,  98  U.  S.  168  [bk.  28,  L.  ed.  858]. 

"The  litigating  parties  are  exempted  from 
taking  any  notice  of  the  title  so  acquired;  and 
such  purchaser  need  not  be  made  a  party  to 
the  suit."  1  Story,  £q.  §  406;  1  Wasfab.  Beal. 
Prop.  •698,  *594. 

This  rule  is  held  to  be  founded  upon  great 

gublic  policy;  otherwise  alienati(ms  made  dur- 
ig  the  pendency  of  a  suit  ml^t  defeat  its 
whole  purpose,  and  there  could  oe  no  end  to 
litigation.  This  doctrine  Is  common  to  the 
courts  both  of  law  and  equity,  as  was  held 
in  the  case  of  Bellamy  v.  Sabine,  tupra,  and  is 
103 


thus  expressed  by  a  learned  writer:  "  In  actkm 
of  ejectment,  if  the  plaintiff  recovers  a  jod;- 
ment  against  the  derandant,  he  his  ibo  a  pv- 
fect  titte  against  any  alienee  of  the  defeodmi 
since  he  must  necessarily  recover  apoo  tbe 
strength  of  his  own  I^al  title;  in  othenrtfds. 
the  defendant  can  never  give  to  an  assoMca 
alienee  a  better  title  asauist  the  plsintis  tbu 
that  which  he  himself  holds."  2  Pom.  L^. 
Jur.  §  633. 

Therefore,  while  it  may  be  ine  thtt  tliii 
plaintiff  was  not  a  party  to  the  judgmoH  is 
the  form^  suit,  it  &  equally  true  that,  in  bs 
relation  to  the  subject  matter  of  that  nil,  bt 
has  no  rights  as  against  this  defoidant,  sapet- 
ior  to  those  of  his  grantor.  In  that  suit  tht 
plaintiff  was  the  prevailing  party.  Soloof  » 
that  judgment  stands  unreversed  it  must  hi 
considered  as  conclusive  and  impoiting  tliKita 
verity.  The  plaintiff  is  not  in  a  poritioiiw 
Impeach  that  judgment  in  this  action.  Btav- 
deUv.  Pray,  68  Me. 

Another  objection  raised  by  the  plaio^ 
is  that  the  certificate  of  tbe  oath  sdmifii- 
tered  to  the  appraisers  in  the  defendant's 
was  not  mode  upon  the  back  of  the  eiecmicn 
If  this  objection  is  now  open  to  the  [dsiatiff. 
the  judgment  in  the  former  suit  may  notbectfr 
elusive  upon  that  question,  stlU  U  cannot  4nS 
him  in  this.  While  admitting  the  conectDR' 
of  the  deci^on  in  the  ease  of  UaB  t.  BItfii. 
74  Me.  178,  that  the  certificate  of  oath  muSi  ^ 
upon  the  back  of  the  executi(»i,  nevutbdos  is 
this  case,  from  an  inspection  of  the  orifiittilp*- 
pers  we  think  that  there  is  a  substantnl  ixm 
pllance  with  the  requirements  of  the  statute  c: 
that  respect.  ^ 

In  accordance  with  the  agreement  in  tfai 
port  tlie  entry  must  be, 

Plain^ff  nontuit, 

Peters,  Ck.  Jl, Walton.  "VlrglmaitA- 

ber,  JJ.,  concurred. 
Ha«k«U*  J.,  ctmciuTed  in  the  resolL 


Wilfred  £.  ORINDLE 

Henry  Nr'STONE. 

1.  A  stockholder  is  liable  in  an  aetinii 
againat  him  by  a  judgipent  creditor  <^ 
a  corporation,  under  the  statstes  vi 
Maine,  when  he  has  a  lawftal  jodr 
ment  against  the  corporation  bMM 
upon  a  claim  in  tort  or  contract  ar  i^" 
any  penalty  recovered  within  two  yean 
next  prior  to  the  commenoement  of 
action;  when  the  defendant  agreed  ta 
take  stc»^  In  the  oorporation  and  ^ 
not  paid  for  the  same,  as  payment  if  ^ 
fined  in  B.  S.  chap.  46,  ^  45;  vbrs 
the  eanse  of  action  against  the  ootpon- 
tion  accrued  during  the  defenosii' 
ownership  of  snch  unpaid  stock:  *lx* 
the  proceedings  to  obtain  the  jndf 
ment  against  the  oorporation  durioft^ 
defendant's  ownership  of  such  dbis" 
sto^  or  within  one  year  aftw  its  tiw- 
fer  wore  roeordod  in  the  ocffponaia 
books. 

3.  In  sneh  an  action,  the  eortlilcats  of  f 

ganization  of  tlwoorporation  k  pna* 
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fade  evidence  that  the  defendant  had 
Dot  fully  paid  for  bis  stock,  when  It 
■hows  that  the  defendant  took  13,88!H 
sharee  of  the  par  valueof  $5  each,  and 
that  the  whole  stock  consiBted  of  100,000 
shares  upon  which  there  had  been  paid 
Id  all  11,000  fn  money  and  $10,000  in 
land. 

S.In  sneh  an  actton,  the  fact  that  the 
plaintiff  took  out  execution  against  the 
corporation  and  oelaed  and  aold  corpo- 
rate property  thereon  in  part  satisfac- 
tion thereof  does  not  prevent  the 
plaintiff  from  reeoTerlnf  the  ImlaBee 
of  the  ludgment. 

4.  Id  suon  an  action,  the  delbndajit  is 
prima  facie  shown  to  be  mo  of  the  per- 
tone  who  signed  the  certificate  of  organ- 
ization by  tiae  identity  of  name,  in  the 
absence  of  any  evidence  that  there  was 
aDother  person  of  that  name  in  the  place 
of  his  residenoe. 

(Hanoook  ^Dedded  Uarch  16. 1686.) 

ON  ezcepttcms  by  the  plaintiff  to  the  rulhig 
of  the  court  upon  the  facts  stated  in  the 
oj^on,  directing  ■  ncmsoit  to  be  entoed.  Sue- 
tained. 

The  case  is  stated  in  the  opinion. 

Mr.  H.  A.  Trlpp»  for  plaiotiff: 

The  dtuatioD  of  the  parties  shown  to  exist 
3D  Februarr  28,  1880,  is  to  be  presumed  to 
lutve  existed  all  the  time  until  the  date  of  the 
(vrit  Id  this  suit,  no  proof  being  Introduced  to 
show  the  contrary.    1  Greenl.  Ev.  §  41. 

Defendant  is  precluded  from  niaking  any 
yOier  defense  than  that  set  out  in  the  brief 
itatement.  Fox  v.  Irte.  Oo.  S8  Me.  107;  Cut- 
er T.  Currier,  54  Me.  81. 

Xotidng  shall  be  mtended  to  be  out  of  tlie 
iirisdiction  of  a  superior  court  bat  tliat  which 
xpressly  appears  to  be  so.  Oeeea  t.  H<ntn«rd, 
OQ.  B.4S8,cIledhiFreem.  Judg.2ded.^  m. 

It  is  a  matter  of  no  consequence  whetlier  the 
urisdiction  of  the  court  afmrmatively  appears 
ipon  the  judgment  roll  or  not,  for  if  it  does 
lot  it  will  be  conclusively  presumed.  Freem. 
udg.  §  182 ;  Orajiger  v.  Olark,  Me.  128 ; 
limme  v.  Staeum,  8  Cranch,  800  (7  U.  B.  bk.  2, 

ed.  446).  And  see  also,  Pratt  v.  Dote,  56 
1e.  81  ;  Sieteon  v.  Oorinna,  44  Me.  42;  Love- 
rove  V.  Brown,  60  Me.  592. 

The  issuing  of  an  aiiae  execution  fs  at  least 
Tima  facie  proof  that  the  first  execution  had 
«en  returned  unsatiafled  for  the  amount  which 
ppean  by  the  atiae  executicm  to  be  due  and 
npaid,  and  that  the  aUae  execution  was  issued 
<y  order  of  the  court,  Bryant  v.  Jo/inton,  24 
le.  804. 

Meotrt.  Hale  A  Hamlin,  for  defendant: 

The  writ  against  the  Granger  Copper  Mining 
'■o.  and  the  first  execution  issued  on  judgment 
ecovered  thereon  were  objected  to  because  of 
be  fatally  defective  return  of  service;  thirty 
ays  not  being  given  bv  the  officer  upon  the 
rnt.    Abb.  Tr.  Ev.  76^. 

The  Judge  at  niei  print  ordered  a  nonsuit 
pon  the  tMtimony  produced.  The  plaintiff 
as  no  right  to  introduce  the  certificate  of  the 
lerk  as  to  appearance,  a  document  not  pro- 
luced  at  the  taial.   42  Me.  677 ;  64  Me.  175. 

The  Statute  of  1871 ,  chap  305,  applies  to  sub- 


scriptions,  fraudulent  dividends,  withdrawal  of 
sto<^,  etc. ,  but  not  to  the  case  in  hand.  In  suits 
of  this  kind,  the  statute  requlrenientfi  must  be 
strictly  complied  with.    Morawetz,  Corp. 
616,  meteeq. 

Vlrgtet  J.t  deHvered  the  opinion  of  tiie 

court : 

The  plaintiff  having,  in  AprO,  1888,  recovered 
a  judgment,  on  an  account  annexed,  for 
$800.88  debt,  and  917.87  costs,  against  the 
Qranger  Copper  Mining  Co.,  and  satisfied  in 
part  his  execution  by  a  levy  upon  the  personal 
property  of  the  compauy,  seeks  by  this  action 
a  judgment  for  the  balance  thereof  against  the 
defendant,  to  whom,  it  is  alleged,  the  company 
issued  18,882 1-8  diares  of  its  stock,  whidi  he 
has  not  paid  for  in  accordance  with  R.  8.  chap. 
46,  §45. 

The  action  being  founded  on  R.  8.  chap.  46, 
46,47,  the  plaintiff  must  by  evidence  bring 
his  case  within  those  provisious,  by  showing: 

1.  That  he  has  a  lawful  fmd  bona  fide  judg- 
ment against  the  corporation  "baaed  upon  a 
claim  in  tort  or  contract,  or  for  any  penalty," 
recovered  within  two  years  next  prior  to  the 
commencement  of  this  action. 

2.  That  the  defendant  subscribed  for  or 
agreed  to  take  stock  in  the  corporation  and  has 
not  paid  fcft  the  same,  as  payment  Isd^ed  in 
§45. 

8.  ThM  the  cause  of  action  upon  which  his 
Judgment  against  the  corporation  was  founded 
was  contracted  during  the  defendant's  owner- 
ship of  such  unpaid  stock;  and, 

4.  That  his  proceedings  to  obtain  his  judg- 
ment against  the  corporation  were  commenc^ 
during  the  defendant's  ownership  of  such  un- 
paid stock  or  within  one  year  after  Its  transfer 
was  recorded  on  the  corporation  books.  With 
proof  of  such  facts  the  action  may  be  main- 
tained "without  demand  or  othor  previous 
formalities."  &47.   What  is  the  proctf  t 

1.  Copies  of  the  writ  and  record  show  a 
judgment  in  favor  of  the  plaintiff  against  the 
corporation,  recovered  at  the  April  Term,  1888, 
on  an  account  annexed ;  and  this  action  was 
commenced  bv  writ  dated  July  80, 1888. 

2.  The  certificate  of  organization  shows  that 
the  defendant  took  13,882  1-8  shares  of  the 
capital  stock,  each  of  the  par  value  of  $5 ;  and 
that  of  the  whole  100,00*0  shares  issued,  tiie 
stockholders  paid  in  $1,000  cash  and  $10,000 
in  land,  leaving  the  remainder  unpaid  for. 
This  makes  a  prxma  facie  case  of  unpaid  stock, '  ■ 
in  the  a1}sence  of  any  evidence  to  the  contrary. 

2  Wbart.  Ev.  ^  1284.  If  the  defendant  had 
paid  for  his,  he  could  have  shown  it  as  a  de- 
fense, and  it  would  have  been  a  full  defense. 
§48. 

8.  The  account  annexed,  upon  which  the 
judgment  against  the  corporation  was  based, 
as  shown  by  copy  of  the  writ  in  that  action, 
accrued  between  December  9,  1880,  and  No- 
vember 14,  1881,  or  during  the  defendant's 
ownership  of  unpaid  stock. 

4.  Copies  of  the  writ  and  record  show  that 
the  proceedincB  to  obtain  the  plaintiff's  judg- 
ment against  the  corporation  were  commenced 
during  the  defendant's  ownership  of  such  un- 
paid stock,  hU  ownersliip  shown  by  the  certifi- 
cate of  organization  being  presumed  to  continue 
until  the  contnuy  is  diown.  , 
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AH  that  is  required  by  the  pldndfF  to  lay  the 
foundation  for  this  action  Is  a  seasonable  recov- 
erj  ot  the  kind  of  judgment  mentioned  io  ^  46. 
It  was  not  necessary  for  him  to  lake  out  an  ex- 
ecution on  that  judgment  and  take  any  action 
thereon,  as  in  case  ot  debt  created  before  1871. 
And  the  fact  that  be  did  so  and  caused  a  seiz- 
ure and  sale  thereon  of  the  personal  property 
of  the  corporation,  in  part  satisfaction  thereof, 
cannot  pr^dice  Uw  plaintiff.  That  was  for 
the  beoflfit  of  the  deiendaot.  Tlic  officer  re- 
turned the  execuUoQ  satisfied  fn  part,  viz.:  for 
$40.06.  Ifanythingmore  has  been  paid  thereon, 
the  defendant,  heAng  as  the  certificate  of  organ- 
ization shows  president  of  the  corpoiaUon, 
will  be  able  to  show  it  at  the  next  trial. 

That  the  defoodant  Is  the  same  Houy  N. 
Stone  who  signed  the  certificate  of  or^i^tion 
is  prima  faeie  shown  by  the  identity  of  the 
name,  in  the  absence  of  any  evidence  of  another 
person  of  that  name  In  Boston  where  he  is  al- 
leged to  reside.  8  Phillips,  Et.  Cow.  ed.  1801-S; 
Lawson,  Pres.  Et.  248. 

See^Mont  mukdned. 

PetarSp  Ch.  J.,  Dsufbrih*  Fostar  and 
H>«kril,  JJ.,  concuTied. 


JSoses  CHESLET 
«. 

John  J.  PERRY. 

An  aetiotk  ibg^ainat  the  indorMr  of  a  writ 
fbr  cMtfl  recovered  by  the  defendant  in 
the  suit  may  be  maintained  under  R. 
S.  ebap.  81,  g  7,  whan  the  return  of  the 
proper  crfnoer  upon  the  execution  for 
su^  ooste  thowm  that  the  officer  de- 
manded payment  of  the  Indoreer  and 
he  nei>leeted  to  pay  or  to  ahow  per- 
sonal prt^erty  enWeient  to  Batlsfy  the 
execntlon. 

(Cumberland  Decided  Marcli  10. 1800.) 

ON  exceptions  by  the  plaintiff  to  a  ruling  of 
the  court  in  ordering  a  nonsuit,  in  an  action 
on  the  case  to  recover  costs  against  the  indorser 
of  a  writ.  Sustained. 

The  plaintiff  put  in  evidence  the  record  of 
the  former  suit  and  judgment  for  costs,  tlie  exe- 
cution and  return  of  the  officer  as  stated  in  the 
opinion,  and  the  defendant's  admission  that  he 
hidorsed  the  writ;  all  of  which  were  made  a 
part  of  the  bill  of  exceptions. 

Mr.  DftTid  Dunn,  for  plaintiff. 
Mr.  J<^ia  «y.  Perry,  for  defendant: 
The  liability  of  an  indorser  of  a  writ  Is  reg- 
ulated by  statute.  Chap.  69,  §  8,  Laws  of  1^1; 
R.  S.  1841,  chap.  114,  §  10 :  R.  S.  1857,  chap. 
81,  §  10;  R.  8.  1871,  chap.  81.  §  7  ;  R.  8. 18^, 
chap.  81,  §  7. 

The  undertaking  of  an  indorser  of  a  writ  Is 
in  its  nature  conditional,  depending  on  the 
avoidance  or  inability  of  the  plaintiff  of  which 
cerUiin  statute  proof  is  required;  and  it  isalso  a 
collateral  midrataking  of  one  mui,  for  thecon- 
di^onal  payment  of  fene  debt  of  another.  Beid 
T.  Maneff,  t  Me.  128.  See  also,  Pallitter  v. 
Little,  6  Me.  852 ;  JHllingham  v.  Codman.  18 
Me.  75;  Wilsonv.  CAa«, 20 Me.  885;  T/imnaav. 
Wmhimrn,  34  Me.  328  ;  Need  v.  Wa^ibum,  24 
Me.  881;  Bugglet  v.  Im.  6  Mass.  404. 
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Under  the  law  of  1831,  tire  fadM  was  de- 
cided to  be  the  proper  remedy  against  the  in- 
dorser of  a  writ.  Beid  v.  Blan^,  tupra;  Bom 
V.  Codfnan,  4  Me.  70. 

By  the  revision  of  the  statutes  in  1841,  it  pro- 
vided thst  the  suit  should  be  an  action  on  the 
case  and  be  brought  within  one  year  after  the 
original  jud^ent  and  brought  in  the  court 
where  the  onginal  judgment  was  rendered. 

That  part  of  the  Act  of  1821  which  makes  the 
indorsement  of  the  writ  a  conditifmal  collateral 
imdertaking  is  retained  terbaHm  et  Uieratim. 
The  whole  section  must  be  taken  and  constmed 
together.   See,  Spauld.  Pr.  87. 

There  is  no  allegation  in  the  writ  in  this  siut 
that  the  original  plaintiff  avoided  or  was  un- 
able to  pay  Uie  costs.  "Oneof  these  facts  mnat 
be  alle^d  or  the  writs  would  be  adjudxed  bad 
ondemurrer."  Ruffffietv.Ivm,  mipra.  And  see, 
Ch-aw  V.  Fetaenden,  21  Me.  81;  Harkneu  v.  Far- 
leg,  11  Me.  491. 

Haskell*  J.,  delivered  the  ofriniw  of  the 

court: 

Case,  to  recover  costs  of  the  defendant,  as  in- 
dorser of  a  writ 

By  tiie  Act  of  1831,  chap.  60,  S  6,  writs  in 
certain  cases  were  require  to  be  indcHsed. 
Under  that  Act,  tlie  court  held  that  tdre  faaat 
was  the  proper  and  only  proceeding  by  which 
costs  coiud  be  collected  from  an  indorser;  but 
that  method  required  so  exact  compliance  with 
technics]  rules  of  law  that  the  Legislature  in  the 
revision  of  1840-41,  enacted  (chap.  114,  g  It!), 
that  the  remedy  should  be  an  action  on  the 
case,  and  that '  'A  return  upon  the  execution  is- 
sued in  any  such  case,  by  an  officer  of  the 
county  where  said  ind(»8er  lives,  tiiat  he  had 
demanded  payment  of  the  same  of  said  indoner, 
and  the  stud  indorser  had  nM;lected,  either  to 
pay  the  same  or  to  show  said  officer  personal 
property  of  the  plaintlfF  sufficient  to  satirf;' 
said  execution,  or  that  he  cannot  find  said  in- 
dorser within  his  precinct,  shall  be  conduMitt 
evidence  of  the  liability  of  said  indorser  in  said 
suit."  This  enactment  has  been  continued 
without  change  to  the  present  day.  R.  8. 18S7, 
chap.  81,§  10;  R.  8.  1871, 1883,  chap.  81,  %1. 

True,  the  revision  of  1867  omits  in  tenns  to 
require  a  return-  of  the  failure  of  the  indorser 
to  show  personal  property  of  the  plaintiff,  hut 
requires  a  return  of  the  failure  to  show  pw- 
sonal  property,  that  is,  property  that  can  be 
taken  upon  the  execution,  and  innper^  of  Ah 
plaintiff  can  only  be  so  taken,  so  uiat  the 
meaning  of  the  Statute  of  1840-41  is  retained 
in  the  subsequent  revisions,  and  a  return  of  an 
officer,  in  the  language  of  these  revisions,  com- 
plies with  their  requirements,  and  takes  to  itself 
their  meaning.  Since  the  enactment  of  1841 
no  case  cited  at  the  bar  pretends  to  hold  any 
other  prerequisite  necessary  to  diarge  an  in- 
dorsw  than  the  proviairas  of  tliat  statute  de- 
fine. The  officer's  return  upon  the  execottoo  is 
evidence  complies  in  eveiy  particular  with  the 
terms  of  the  statute,  and  is  conclusive  evidonce 
of  the  liability  of  the  indorser.  The  defendanl 
admits  that  he  indorsed  the  writ,  and  oo  good 
i  reason  is  shown  why  he  should  not  abide  the 
I  terms  of  his  contract. 

ExeeptionemuiaSned. 

Peters,  Ch.  J.  .Walton.  Virgin.  Libber 
and  Foster,  JJ,,  concurred. 
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ROCKLAND,  Mt.  Desert  ASuUiTftn  STEAM- 
BOAT CO. 

V. 

Arthur  SEW  ALL,  Admr. 

If  the  whole  cmpital  named  in  a  snb* 
■erlption  afn^u^ent  is  not  snbacribed. 
a  imner  who  took  no  part  in  the  organ- 
iza^n  of  tlie  corporation  eannot  be 
htAA  upon  his  subscription. 

(Knox  Decided  Harah  16,  1888.) 

ON  report,  upon  defeodant's  excepdons.  Ex- 
eepivont  mUained. 
Tins  is.an  action  of  amimpnt,  to  recover  as- 
■easments  upon  ten  shares,  of  $100  each,  in  the 
eaj^tal  sto(£  of  plaintifC  Company. 

The  first  objection  to  the  maintenance  of  tibe 
action  made  by  defendant,  presented  in  his  first 
four  points  in  the  exceptions  is,  t^t  Edward 
Sewul.  his  intestate,  made  no  contract  with  the 
plaintiff,  because  there  was  no  such  corporation 
exirtinff  when  theagreement  was  dgned  by  him. 
The  lacts  are  further  stated  Id  ue  opmion. 
Mr.  C.  W.  Larrabee,  for  defendant: 
TXo  question  Is  raised  as  to  the  appointment 
of  the  administrator  and  his  qualificatiou,nor  is 
there  any  evidence  of  the  date  of  the  death  of  de- 
cedent.    The  general  Issue  is  pleaded,  thereby 
admittine  the  capacity  of  plaintiff  to  sue  as  a 
Corporanon.   Penobteoi  R  B.  Co.  t.  JDumnur, 
40  He.  in. 

The  general  issue  admits  the  capacity  of 
plaintis  to  sue  as  a  Corporation  hut  nothing 
more. 

In  jr.  <ft  P.  B.  R.  Co.  V.  Palmer,  84  Me.  866, 
there  was  an  express  agreement '  'That  payment 
shall  be  made  as  shall  hereafter  be  required  by 
s  vote  of  said  companv."  The  action  was  for 
assessments  and  the  charter  had  been  granted 
before  the  agreement  was  made.  It  differs  from 
the  case  at  bar. 

PtnobteotB.  R.  Co.  v .  Dumnur,  40  Me.  172, 
was  for  assessment  perforce  of  an  agreement 
made  after  the  charter  had  been  granted  and 
where  there  was  an  express  and  doBnite  prom- 
ise to  pay. 

ifw  Minora  d  B.  Turnpike  Go.  t.  A^Smu,  8 
Mass.  141,  iras  not  unlike  Uiis  case.  Thatwas 
no  express  promise  to  pay;  only  an  agreement  to 
take  a  certain  number  of  ^res.  In  this  case  if 
the  court  holds  that  the  signature  of  intestate, 
Edward  Sewall,  ten  shares,  is  a  promise  to  pay 
$100  a  share,  then  we  say  that  the  promise 
was  not  an  unconditional  one. 

In  Andover  d  M^ord  ^mpike  Corp.  v. 
&0uJ(f,6Mass.4O,  theagreement  was:  "Wethe 
subscribers,  etc.  *  *  *  agree  to  tate  in  said  road 
the  number  of  shares  set  against  ournames  and 
to  be  proprietors  therein, '^Parsons,  CA.  J.  Id. 
44:  "  The  agreement  thus  expressed  Is  that  Uie 
subscribers  will  take  In  the  said  road  the  num- 
ber of  shares  set  a^inst  their  names  and  will 
be  proprietors  thercm.  These  words  certainly 
cannot  amount,  upon  any  reasonable  construc- 
tion, to  a  promise  to  pay." 

Andover  Medford  Turnpike  Corp.  v.  Hay,  7 
Mass.  102;  Nete  Ae^ord  <£  B.  Turnpike  Corp.  v. 
Adamt,  8  Mass.  187.  "  There  is  no  express 
promise  to  pay,  nor  is  any  language  used  from 
which  the  law  can  raise  an  implied  promise." 
It  was  also  noticed  that  the  contract  was  prior 
w. 


totheOTganlsation  and  tlierefoie  not  admls^le 
to  support  the  dedaratkm  for  assessment  on 

stock  subscribers. 

Emx  Turnpike  Corp.  v.  CoUine,  8  Mass.  391; 
Middlesex  Turnpike  (Urp.v.  Aran, 10  Mass.  884. 
Parties  were  held  strictly  to  the  letter  of  the 
contract;  nothing  was  taken  by  Implication. 
This  last  case  cited  is  in  point  that  the  court  wUl 
not  hold  a  party  to  an  agreement  like  the  pres- 
ent, by  implied  or  constructive  evidence  of  as- 
sent, when  one  is  sought  to  be  charged  who  had 
signed  an  agreement  prior  to  the  existence  of  the 
company  as  such. 

The  doctrine  ts  clearly  laid  down  that,  unless 
there  had  been  an  express  assent  none  would  be 
inferred.  Taunton  &  South  Botton  Turnpike 
Corp.  T.  Whiting,  10  Mass.  827.  In  aU  these 
cases,  express  promise  and  express  assent  are 
required. 

We  have  every  right  to  infer  that  the  cap- 
ital stock  was  never  subscribed  for.  In  fact  the 
evidence  on  this  point  from  plaintiff's  records 
and  Lovejoy.its  clerk,  is  conclusive  that  its  cap- 
ital was  never  filled.  Tbraefw^  the  action  can- 
not be  sustained.  8aiem  Mm-Jkm  Corp.  t. 
Boves,  9  Pick.  187, 

In  mpley  v.  8amp»on,  10  Pick.  878,  Shaw, 
CA./.iSays:  "But  where  the  shares  are  con- 
fessedly of  no  value  after  the  assessment  may 
have  been  pald.anadministrator  is  not  at  liberty 
to  take  money  out  of  the  general  assets  of  the  es- 
tate to  pay  such  assessments." 

Mr.  A.  P.  Ooold,  for  phuotifl: 

The  Corporation  was  duly  organized,  and 
shares  subscribed  recognized  as  shares  of  its 
stock,  and  Uie  subscribe  as  corporators.  This 
was  an  acceptance  of  the  proposal  of  the  de- 
fendant's intestate,  and  was  sufficient  to  com 
plete  the  contract  Kennebec  d  F.  B.  B.  Go.  y  . 
Palmer,  84  He.  866;  Penobeeoi  B.  B.  Go.  r. 
Duvmer,^TAt.  172. 

In  such  case,  the  subscriber  may  be  held  by 
a  corporation  after  Its  organization,  upon  an 
agreement  entered  Into  by  htm  before  the  Act  of 
incorporation  was  granted  by  the  Legislatare. 
Thompton  v.  Page,  1  Met.  565. 

Sewall  did  ^t  merely  promise  to  take  the 
numberof  shares  set  against  his  name,  as  in  the 
case  of  Tfew  Bedford  A  B.  Turnpike  Co.  v. 
Adame,  8  Mass.  188,  but  he  promised  to  pay  for 
them. 

The  words  In  an  agreement,  to  "take  and 
fill"  a  number  of  shares  set  against  the  sub- 
scriber's name,  have  been  several  times  held  to 
be  equivalent  to  an  express  promise  to  pay  as- 
sessments legally  made  upon  the  shares  repre- 
sented. Baiwor  Bridge  Co.  v.  MeMahen,  10  Me. 
478;  BuciJMd  Brawik  B,B.Oo.^.  Iriih,  89  Me. 
44;  PoMlmotAK.  B.  B.  Co.  t.  JDunn,  80  Me. 
587. 

In  the  demand  or  notice,  it  is  not  necessary 
to  set  out  the  contract  in  detail,  winch  consti- 
tutes the  d^m  against  an  administiatOT.  The 
substance  of  it  is  sufficient. 

The  faihue  to  give  any  notice  at  all  does  not 
defeat  the  action,  under  our  presoit  statute. 
Stat.  1888,  chap.  248;  R.  S.  chap.  87,  %  12. 

This  Corporation  was  organized  under  the 
statutes  as  they  stood  in  1878.  They  were:  R. 
S.  chap.  46,  §S  18-20;  Stat.  1876,  chap.  65; 
Stat.  1878,  chap.  19. 

The  associates  in  this  case  seem  in  their 
agreement  of  association  to  have  followed  thr 
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requirements  of  the  original  Act  for  the  f oinia- 
Um  of  corporations,  under  a  general  law. 

Laws,  1862,  chap.  162. 

This  need  not  be  Inquired  into,  as  the  general 
ismie  admits  a  leral  organization.  Penofmot  d 
K.  B.  B.  Oa.  T.  Ihtnn,  tupra. 

mrcin*  J.,  deUveied  the  o[dnion  of  the 
court:  • 

Atmmpttt  to  recover  the  par  value  of  ten 
shares,  at  $100  each,  of  capital  stock  which  the 
plaint  alleges  the  defendant's  intestate  agreed 
to  take  and  pay  for  by  executing  certain  aracles 
of  agreement,  of  November  7,  1878,  mutually 
entered  into  by  him  and  sund^  other  persons. 

When  the  plaintiffs  evidence  was  closed, 
"The  caie  was  withdrawn  from  the  jury  and 
submitted  to  the  presiding  Justice  for  oecnsion, 
with  the  right  to  except  thereto,  and-to  have  the 
whole  case  reported  to  the  law  court." 

Thepleaof  geneml  issue  admits  the  plaintiff's 
corporate  existence  and  power  to  sue.  Tieonic 
Bank  v.  Ba  .Uy,  68  Me.  2S1. 

By  the  secood  and  third  articles  <rf  the  Asso- 
dstion  executed  prior  but  with  reference  to  its 
organization  the  parties  thereto  agreed  "That 
the  capital  stock  of  the  Company,  on  its  organ- 
ization into  a  corporation,  shall  oe  $40,000,  di- 
vided into  shares  of  $100  each;  and  the  par- 
ties to  the  agreement  shall  contribute  toward 
the  capital  such  sum  of  money  as  they  may  sev- 
eaS\y  place  against  their  names,"  eto.  The 
agreement  was  signed  by  sundry  persona,  and 
by  the  defendant's  Intestate  as  follows:  "Ed- 
ward Sewall,  ten  shares." 

Assuming  a  fair  constmction  of  the  agree- 
ment to  be  that  the  defendant's  Intestate  thereby 
agreed  to  take  and  pay  for,  or  take  and  fill  ten 
shares  at  $100  each;  that  the  Association  was 
duly  organized  under  the  general  law,  as  con- 
templated by  the  stipulations  in  the  articles  of 
agreement;  and  Uut  the  shares  thus  subscribed 
were  recognized  as  shares  of  its  stock  and  the 
subscribers  as  corporators  or  shareholders;  still 
we  are  of  opinion  that  the  defendant's  intestato, 
who  never  took  any  part  in  the  organization, 
cannot  be  held  upon  his  subsc^ption,  since  it 
does  not  appear  that  the  whole  capital  was  sub- 
scribed. 

The  agreement  Is  to  take  a  certain  number  of 
shares  of  thecapital  stock;  and  that  must  have 
reference  to  the  capital  stock  fixed  in  the  agree- 
ment and  subsequently  placed  at  the  same  sum 
in  the  vote  of  the  Corporation.  "There  must, 
therefore,  have  been  such  a  capital  stock  ob- 
tained before  the  subecriptloDs  could  be  bind- 
ing." Oldtovm,  <6  Lin.  R.  R.  Co.  v.  Veatie,  39 
Me.  071,  677-8. 

It  cannot  be  presumed  that  persons  agreeing 
to  become  shareholders  in  a  corporation  with 
a  fixed  capital  intood  to  become  members  of  a 
corporation  withal^ capital.  Morawetz,Corp. 
850. 

"  It  is  a  rule  of  law  too  well  settled  to  be  now 
qneBUoned."  says  Bhaw,  Oh.  J.,  "that  when 
tne  capital  stock  and  number  of  shares  are  fixed 
by  the  Act  incotporatioD  or  by  any  vote  or 
by-law  passed  conformably  to  the  Act  of  incor- 
poration, no  assessment  can  be  lawfully  made 
on  the  share  of  any  subscriber,  until  the  whole 
number  of  shares  has  been  taken.  This  is  no 
arbitrary  rule;  it  is  founded  on  a  plain  dictate  of 
justice  and  the  strict  principles  regulating  the 
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obligations  of  contracts.  When  a  man  sob- 
scribes  a  share  to  stock  to  consist  of  1 ,000  shams. 
In  order  to  carry  on  some  designated  enterprise, 
he  binds  hlmseB  to  pay  a  thousandth  part  of  the 
cost  of  such  enterprise.  If  only  500  shares  are 
subscribed  for,  he  would  be  held,  if  liable  to  as- 
sessments, to  pay  a  five  hundreth  part  of  the 
coat,  besides  incurring  the  risk  of  cmtire  failure 
andlois.of.tlie  amount  adwwed  towwdft." 
atoneham  B.  R.  R.  Co.  v.  OouUi,  2  Gray,  878; 
Cahot  db  W.  S.  Bridge  v.  Chopin,  6  Cush.  50; 
AOantie  Cottoii  MiUt  v.  Abbott,  9  Cush.  423;  Sa- 
lem HfiOrDam  Corp.  v.  Bopea,  6  Pick.  28;  8.  C. 

9  Pick.187;  VentTta  Tiempike  Oorp.y.  Vateathu. 

10  Pick.  142;  N.  H.  Gent.  B.  B  T.JeHinwn,  80 
N.  H.  800. 

This  rale  may  be  changed  by  a  {odtUoh  In 
the  articles  of  subacription;  or  if  a  snbacriber, 
with  a  full  knowledge  of  the  want  of  the  req- 
uisite amount  of  subscriptions,  attend  meet- 
ings of  the  corporation,  and  co-operate  in  such 
of  its  acts  ascould  only  be  properly  done  on  the 
aasiunption  that  the  subscribers  intended  to  pro- 
ceed with  the  stock  partially  taken  up,  hemwit 
be  estopped  from  setting  up  such  defense.  Cta* 
bot  <£  W.  8.  Bridge  v.  Cuavin,  mpra. 

In  the  case  at  bar,  tiie  defendant's  intestate 
agreed  to  become  responsible  for  one  fortieth  of 
the  cost  of  the  plaintiff's  enteiprise.  There  is 
no  evidence  that  the  whole  capital  stock  was 
taken.  If  all  have  paid  who  subecritted,  except 
the  defendants  intestate,  then  the  maintenance 
of  thlsaction  would  oblige  him  to  become  re- 
sponsible for  one  tbtrtlcAn;  which  contract  he 
never  made. 

Excfjdiom  ntttaiMd. 

Peters,  Ch.  J..  WaltomLlbb^*  Foster 

and  HaakeU*  J  J.,  concurred. 


mSURANGE.  CO.  of  NORTH  AMERICA 

William  ROGERS. 

1.  The  inaored  in  a  maxine  insnruioe 
policy  is  liable  in  an  action  for  pro  r&ia 
preaBinm  under  the  continnatioD  clause 
of  a  policy  when  the  vessel  was  at  sea  at 
the  expiration  of  the  term  of  insnranoef 
although  a  prevloiu  action  has  hem 
brought  on  tiie  premium  note  and  judg- 
ment has  been  rendered  thereon. 

2.  In  an  action  for  the  premium  due  npon 
a  marine  insurance  poUcy  in  the  nave 
of  a  part  owner  for  the  boneftt  of 
whom  it  may  eoncem*  the  defendant 
offered  evidence  to  show  other  insnnnoe 
which  would  make  an  oTerinannuoee 
upon  his  part  of  the  veeael  and  clahned 
to  be  liable  for  only  a  ratable  propor- 
tion of  the  premium.  Hdd.  that  if  this 
proposition  Is  bound  in  law,  the  bnrdoa 
is  upon  the  defendant  to  show  that  the 
policiee  were  simnltaneoas  and  not  In- 
tended to  ooTer  the  interests  of  some 
other  owners. 

(Sagadalioo-Deofded  April  7,  lesi) 

ON  report.   Judgment  for  ptainti^. 
The  facts  are  stated  in  uie  opinion. 
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Mr.  WUlUuB  E.  Hovajk,  for  plaintiff: 

When  a  policy  of  marine  inaurance,  issued 
primartt^  as  a  time  policy,  provides:  "  if  on 
a  passage  at  the  end  of  tiie  term,  the  risk  to 
cmtbiue  asoiv  rata  premium,"  etc. .  the  risk  a«- 
samed  atiaches  If  the  vessel  be  at  wa,immediate- 
\y  upon  tiie  expiration  of  the  time  ori^allj  set 
out,  and  terminates  only  when  the  ship  reaches 
Iier  port  of  deatinMion.  Gotev.  Union  Int.  Oo., 
12  (Jray,  flOl;  Ocokin  v.  New  Eng.  Ins.  Co.,  Id. 

The  intentioD  in  proTtdiog  for  a  continuation 
of  the  risli,  when  the  ship  happens  to  be  at  sea 
when  the  twelve  months  expire,  Is  unquestion- 
ably  to  give  the  ship  protection  and  the  clause 
providing  for-  such  continuation  ia  one  In  the 
mterest  of  the  insured.  Wood  v.  New  Sng. 
MaHne  Int.  Oo.  14  Mass.  86. 

A  vessel  is  on  a  pas8u;eafter  she  has  left  her 
port  of  lading,  prepared  to  proceed  to  her  port 
of  destination.  Bowen  v.  Hope  Int.  Co.  90  lack. 
275. 

llie  question  to  be  settied  la  this:  did  the 
policy  Id  this  ease  ever  attach  or  take  effect  so 
as  to  charge  the  insurers,  in  case  there  had  been 
a  loss  while  said  ship  was  on  her  passage  from 
San  Francisco  to  Liverpool?  If  the  policy  did 
attach,  tlie  insurer  has  a  claim  for  the  whole 
premium.  Mereh.  Int.  Oo.  v.  Gltpp,  II  Pick,  66. 

Mr.  C.  W.  I<arr»b«e*  for  defendant: 

Double  insurance  takes  place  when  the  as- 
sured makes  two  or  more  iiuurancee  on  the 
aame  subject,  and  the  same  riak.  Am.  Ins.  3d 
ed.  306,  g  6;  1  MarshaU,  Ins.  g  4. 

When  a  double  insurance  has  thus  been  ef  • 
fected  in  two  valued  policies,  the  party  who 
has  received  the  full  extent  In  one  of  the  policies 
conld  recover  Dothing  on  the  other.  1  Am. 
[na.  (2d  ed.)  803;  ATSim  v.  Pfmnix  Im.  Co.  2 
Wash.  C.  C.  88;  Murray  v.  Int.  Oo.  </ A.  Id. 
iSfl:  Wiggin  v.  Suffolk  Int.  Co.  18  Pick.  168. 

There  was  a  double,  or  overinsurance  on  the 
tame  sul^ect,  and  the  same  risk  to  the  amount 
)f  ^,760  and,  therefore,  there  was  a  dimJnu- 
loD  praniAi  in  the  several  pEomiunu.  SMarih. 
[ns.  §  15. 

The  contEact  was  entire  and  not  dividble  and 
or  (we  ooodderatlon.  And  If  plaintiff  has 
nade  his  dection  and  broa|dit  suit  and  recov- 
red  judgment  on  the  ^mium  note,  he  must 
ibide  by  his  choice.  See,  Wiggin  v.  Suffolk 
'na.  Oo.  Mupra. 

Iiibb^,  J.,  deUvoed  the  opinion  of  fhe 
ourt: 

On  the  35th  of  Hay,  1883,  the  defendant  pro- 
(ired  of  the  plaintiff  Insurance  on  the  ship, 
iCYi  C.  Wade,  valued  at  |48,000,  in  the  sum  of 
6,600,  for  one  year  from  April  38,  1883,  pay- 
ble  to  himself  and  whom  It  might  concern, 
"he  policy  contained  the  usual  clause  in  marine 
olicles  as  follows:  "If  on  a  passage  at  the 
id  of  the  term,  the  risk  to  continue  at  mv 
i$a  premium,  until  twenty-four  hours  after 
rriving  at  port  of  destination,  but  no  longer, 
ther  on  hull  or  freight,  and  in  case  of  loss 
nder  this  clause,  three  months' additional  pre- 
dum  is  warranted  by  the  insured." 

The  ship  sailed  from  San  Francisco,  April 
(,  1888,  for  Uverpod,  and  arrived  S^itemoer 
>5l888. 

The  defendant  rave  his  note  im  the  premium 
IT  one  year,  which  was  indorsed  by  the  plaint- 


iff, and  juftgmwt  lecoverod  <m  it  by  tlie  in- 
dorsee, in  1^. 

This  action  is  to  recover  a  pro  rata  propor- 
tion of  premium  from  April  38,  1888,  to  Sep- 
ber  19, 1888. 

By  the  terms  of  the  policy  the  defendant  was 
Insured  during  that  time  for  a  pro  rata  pre- 
mium, and  accepting  the  policy  with  that 
clause  he  must'be  held  as  promisinK  to  pay 
the  premium.  He  certainly  cannot  Itold  the 
insurance  without  promlstng  to  pay  the  con- 
dderation  for  it 

But  it  is  claimed  in  defense  that  the  defend- 
ant owned  only  twenty-seven  slz^  fourths  of 
the  ship  and  had  on  her  a  further  insurance  in 
another  cor^airr  for  the  sum  of  $16,500,  mak- 
ing in  all  $W,wO,  while  his  interest  in  the  value 
of  the  ship  was  only  $17,360;  and  that,  there 
being  an  overinsurance  of  $5,750,  in  .case  of 
loss  he  could  recover  only  a  ratable  proportion 
of  the  policies;  and,  therefim,  Is  llalue  for  Mily 
a  ratable  proporti«i  of  tiie  premium.  If  this 
proportion  is  sound  In  law,  the  burden  is  on 
the  defendant  to  prove  that  the  policies  were 
simultaneous.  This  he  fails  to  do.  Again;  the 
insurance  was  on  the  ship  and  not  on  the  defend- 
ant's Interest  only,  for  tiie  benefit  of  the  de- 
fendant and  whom  it  might  concern.  It  does ' 
not  appear  that  it  was  not  intended  to  cover  the 
Interest  of  stone  other  owner,  as  irell  as  that 
ot  the  drfendant. 

Judgment  far  fiainUffp>rtl79.S0,iBiih  inter- 
ett  from  date  of  the  vnt. 

DftnfoFth*  Walton,  Virsia,  Foster  and 
HMkell*  JJ.,  concurred. 


George  W.  JOHNSON  et  aL 

V. 

Thaddeus  H.  DAY. 

1.  The  deolafationa  of  a  son  of  one  of 
the  parties  made  to  the  father  In  the 
presence  of  the  other  party  is  admis- 
sible in  evidenoe,  if  the  father  remains 
sUeut,  the  jury  being  instructed  that  It 
is  for  them  to  determine  what  signifi- 
cance they  would  attach  to  it. 

2.  Eioeptions  were  taken  to  the  ruling  of 
the  court  In  excluding  as  evidence  an  al- 
leged conversation;  The  exceptions  did 
not  disclose  what  the  conversation  was. 
Held,  that  the  exceptions  cannot  be  sus- 
tained ;  that  the  error  most  afflrma- 
tivelar  ajipear  in  order  to  mwuUa  ox- 
eaptfona;  it  cannot  be  assumed. 

(Kennebec — ^Decided  April  7,  UM.) 

ON  exceptions  and  motion  bv  defendant  to  set 
adde  me  verdict  Om'ruUd. 
The  case  and  facts  are  stated  in  the  opinion. 
Mr.  A.  M.  Spear,  for  defendant. 
At  the  time  the  statement  of  defendant's  son 
is  alleged  to  have  been  made,  the  defendant 
was  averting  his  right  to  an  ownership  in  the 
property  by  word  and  act  in  the  most  forci- 
ble manner 

Such  testimony  as  that  objected  to  is  admis- 
sible on  two  conditions  asuj:  1.  "Where  si- 
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lence  is  of  such  a  nature  as  to  lead  to  the  In- 
ference ci  assent,"  or  "if  a  party  is  aUent  when 
he  ong^t  to  speak."  3  Wbanoa'a  Et.  g  1136. 
2.  That  the  party  upon  whom  a  reply  rests  beard 
the  statement  to  which  a  reply  should  be  made. 

Id, 

Neither  of  these  conditionB  was  satisfied.  The 
defendant's  silence  oou1dnot,under  the  drcum- 
stances,  lead  to  an  inference  of  consent,  and 
there  was  no  proof  that  the  defeodant  heard  the 
lUleeed  statement. 

Plaintiffs  had  no  lien  by  finding,  either  1^ 
statute  or  common  law.  Story,  Bau  126,  129; 
8  N.  H.  825;  1  CuBh.  538;  62  Me.  275. 

If  plaintifFshad  a  lien  they  lost  it  by  parting 
with  possession  of  the  goods.  42  Me.  50 ;  ^ 
Me.  S»S;  as  M^ail;  68Me.  116;  llCuBh.!aSl. 

Lost  goods  belong  to  the  owner.  1  Chit  4th 
ed.  191,  note  u. ;  2  Kent,  Com.  536;  63  Me.  276; 
74  Me.  452. 

Mesara.  Beajie  A  Beane.  for  plaintiffs: 

The  admission  of  the  evidence  complained  of 
was  proper.  Best,  Et  895,  §  619,  from  whidi  we 
quote,  says:  "  The  rule  of  law  with  respect  to 
self-Tegarding  evidence  is,  that  when  in  theself- 
serrlng  fwrn  it  is  not  in  general  receivable;  but 
Uiat  in  tlw  self-disserrinK  form  it  is,  with  few 
exoepticuu,  recdvable  and  is  usually  conaiderod 
proof  of  a  very  satis&ctory  kind." 

Walton*  J.,  deUrered  Uie  opinion  of  the 

court : 

This  is  an  action  of  trover  tea  a  qnanti^of 
old  iron  of  the  alibied  mtlue  of  $38.06.  The 
iron  was  once  a  part  of  the  toll  bridge  at  Hallo- 
well,  which  was  carried  away  by  a  freshet  in 
thefallof  1869  or  the  winter  of  1870.  The  iron 
had  laid  at  the  bottom  of  the  Kennebec  River 
for  over  fourteen  years;  and,  so  far  as  appears, 
no  one  had  during  all  that  time  made  any  effort 
to  recover  It,  or  to  ascertain  even  where  it  lay. 
But  in  August,  1884,  the  plaintiffs,  one  of 
whom  appears  to  have  been  a  professional  div- 
er, by  the  aid  of  a  diving  suit  and  other  appa- 
ratus, found  the  iron  and  removed  it  to  Uie 
shore.  The  defendant  then  claimed  it  as  his 
property,  saying  he  had  bought  it  of  the  bridge 
company  some  fourteen,  years  lief  ore;  and  he 
afterward  took  the  iron  and  hauled  it  away  and 
converted  It  to  his  own  nse.  The  pUuntlffB 
daimed  that  the  iron  had  for  a  long  tune  been 
totally  abandoned,  and  had  become  derelict,  so 
that  anyone  who  should  search  for  it  and  find 
it  and  take  possession  of  it,  woxild  become  its 
owner;  and  that  they  had  In  this  way  become 
the  owners  of  it  themselves.  This  issue  was 
tried  by  the  Jury  and  they  found  in  favor  of  the 
^intiss. 

During  the  trial,  the  plaintiffs  offered  evi- 
dence that  at  one  time  when  the  defendant  was 
claiming  that  he  had  bought  the  iron  of  the 
bridge  company,  one  of  his  sons  spoke  up  and 
sud:  "Father,  you  never  bought  any  sucli 
stuff  as  that.  You  only  bought  what  was  afloat. 
Yon  dkln't  bw  anything  on  the  bottom." 
That  the  defendant  turned  round,  but  said 
nothing.  To  the  admission  of  this  evidence  the 
defendant  excepted. 

Wethinktheevidencewasadmissible.  True, 
it  does  not  appear  that  the  defendant  made  any 
reply,  but  silence  i^y  sometimes  be  regardea 
as  an  admission.  Whether  it  should  tie  re- 
garded so  in  this  case  was  a  question  for  the 
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jury.  We  think  that  undo-  the  ciicanutaaeeB 
presented  by  this  case,  the  Judge  acted  correctiy 
In  admitting  the  evidence,  and  that  the  jmy 
were  properir  instructed  that  it  was  for  than  to 
determine  what  significance  they  would  attadi 
to  it. 

While  the  defendant  was  upon  the  standaaa 
witness  in  hisown  behalf,  his  counsel  asked  him 
to  state  aoonvcrsaticm  he  had  with  one  Eiueoe 
Lewis.  The  question  was  objected  to  and  the 
answer  excluded.  To  this  exclusion  the  defend- 
ant excepted.  We  are  unable  to  say  whetho* 
the  answer  was  rightly  excluded  or  not.  The 
exceptions  do  not  show  what  the  proposed  con- 
versation related  to.  Counsel  stated  thalitWK 
offered  on  the  question  of  abandonment;  but  be 
did  not  state,  so  far  as  M>peais  by  tlw  ezcq>- 
tions,  what  the  conversation  was  which  bepio- 
posed  to  prove  and  we  cannot  ^ow,  therefdie, 
that  it  would  have  had  any  probative  force  upon 
that  question.  Error  must  aflBrmatively  appear; 
it  cannot  be  assumed.  The  exoqttions  tlwR- 
f  ore  must  be  overruled. 

We  have  carefullv  examined  the  evldeaoe, 
and  we  think  it  josufled  the  jury  in  retaining 
a  verdict  for  the  phdntiffB. 

Motion  and  At^pUom  everrvled;  Ju4gaunt  m 
tfie  vmUei. 

Peten,  Ch.  J.,  Danforth.  labbey. 
Bmary  and  Foster.  JJ.,  concurred. 


Andrew  J.  HIKKLET  el  al. 

V. 

Dexter  BLETHEN  et  al. 

The  court  will  not  appoint  a  reoeiver 

'  for  an  unincorporated  joint  stock  ocan- 
pany,  to  sell  the  property  and  divide 
the  proceeds  among  tbe  membets,  (m  a 
bill  brought  by  a  mlnoiity  of  the  com- 
pany, where  equity  does  not  reqnire  it> 

a>eolded  Uoroh,  188SJ 

BILL  in  equity  |Hraying  for  the  ^^>ointnunt 
of  a  reodver  for  a  joint  sto^  company. 
Diwmimd. 
The  case  is  stated  in  tiK  opinion. 
Memrs.  Savai^  ft  Oakee*  for  plaintilb: 
Jurisdiction  is  claimed,  under  B.  8.  chap.  77, 
§  6,  cl.  6. 

"In  chancery,  the  common  practice  is. 
where  property  Is  of  such  a  character  as  to  be 
injured  or  greatly  reduced  in  value,  by  diviuon, 
to  decree  a  sale  of  the  whole  estate  and  divide 
the  proceeds."    Wood  v.  UtOe,  85  Me.  111. 

By  process  in  equity,  the  whole  may  be  soM 
for  the  most  that  can  be  obtained  for  it  and, 
the  proceeds  divided  among  the  own^.  8acfa 
is  the  usual  course  in  England  and  most  of  tbe 
States  in  tliis  country.  1  Story,  Eq.  Jur.  ch^t. 

And  this  court  now  has  equity  juibdiclioD 

in  such  cases.  Wileon  v.  E.  d  A'.  A.  B.  S.  0>. 
62  Me.  114. 

Story,  1  Eq.  Jur.  g  647,  says:  "The  reason 
given  at  common  law  against  partition  was 
more  specious  than  solid.  It  was  thtf  a  joint 
tenancy  being  an  estate  originally  created  lif 
the  act  or  agreement  of  the  pieties,  the  law 


Digitized  by 


Google 


1888.  Hdcklbt  t. 

would  Qot  permit  any  one  or  more  of  the  ten- 
«nt8  to  destroy  the  united  possesBlon  without  a 
stmilar  universal  consent.'*^ 

See  also,  1  Schouler,  Peraonal  Property,  Sd 
ed.  187 18Sf,  190,  where  the  power  of  a  court  of 
equity  to  make  partttlfm  of  peiwHial  property, 
by  decreeing  a  «de.  Is  distinctly  declweo. 

Memrt.  Fruk  W.  Dau  utd  WOIm^A  F. 
EBtev.  for  defendants: 

If  tlie  court  can  entertain  this  bill  at  all,  it  is 
by  virtue  of  R.  8.  chap.  77,  §  6,  cl.  6,  which 
restricts  the  equitable  jurisdiction  of  the  court  i 
to  cases  between  part  owners  of  penonal  prop- 
erty.for  the  adjustment  of  their  interats  Id  the 
property  and  accounts  respecting  it. 

Jurisdictional  statutes  should  be  construed 
strictly.    Jona  v.  NewhaU,  115  Mass.  244. 

In  Garter  t.  Bailey  64  Me.  465,  the  court 
says:  "This  court,  as  a  court  of  equity,  has 
jurisdiction  of  matters  of  account  between 
owners  in  common  of  penonal  proper^;  and 
whoi  mcii  a  case  la  presented  wberdn  Is  In- 
volved a  variety  of  adjustments,  limitations, 
cross  claims  or  other  complicstions,  it  will  af- 
ford to  the  parties  the  superior  facilities  of 
equity  in  effecting  disUlbutive  justice  among 
them,  although  as  a  court  of  law  it  also  has  jur- 
isdiction of  toe  subject  matter.  But  when  the 
account,  if  any,  is  simple  and  all  on  one  side 
and  can  be  folly  and  readily  adjusted  by  a 
judgment  in  an  action  of  osmmfW^t  and  no  dis- 
covery is  sought,  the  necessity  for  exercising 
equity  jurisdiction  of  the  case  does  not  exist 
and  we  court  will  decline  it." 

Neither,  in  the  absence  of  any  aUegation  of 
fraud,  can  the  general  equity  powers  of  this 
court  conferred  clause  11,  %  6,  chap.  77, 
be  sncoessfnllT  iDToked,  for  the  same  reaaim. 
Equity  jurisdiction  is  liierein  limited  to  cases 
where  there  is  not  a  plain,  adequate  and  com- 

Slete  remedy  at  law.  Hayden  v.  WMtmore,  74 
[e.  284. 

Had  fraud  been  alleged,  the  complainants 
might  have  had  a  choice  of  remedies  and 
brought  suit,  either  at  law  or  in  equity.  Toy- 
tor  y.  rottfor,  74  He.  587. 

There  u  no  invtenie  (tf  fraud  set  up  in  Uw 
bill;  and  the  court  can  grant  relief  only  accord- 
ing to  the  allegations  and  the  proof.  Stover  t. 
PooU,  67  Me.  217. 

It  is  contrary  to  the  policy  and  practice  of 
the  courts  to  meddle  between  tenants  in  com- 
mon of  personal  raoperty;  and  the  owner  out 
of  possession  Is  Mt  to  await  his  opportnnl^ 
and  take  the  chattel  when  be  can.  Carter  v. 
Bailey,  mpra. 

Alttiough  it  is  said  that  where  the  chattel 
is  in  danger  of  being  injured  or  destroyed  by  a 
party  in  possession  who  would  be  unable  to 
respond  in  damages,  possibly  a  court  of  equity 
might  require  him  to  deliver  possession  to  the 
other  owners,  or  else  rive  security  against  its 
injury  or  destruction.  Scbout  Pecs.  Irop.  197, 
198. 

But  no  such  relief  is  asked  for  in  the  bilL  It 
is  conceived  that  the  court  would  not  go  so  far 
as  to  appoint  a  receiver  to  take  possession  of 
tlie  property  and  order  a  sale  of  It,  merely  be- 
cause it'was  managed  improTidentty  and  was 
in  dancer  of  deterioration  or  even  destruction. 
Nor  wfll  a  receiver  he  a^^nted  in  any  case, 
nnless  it  is  made  to  appear  that  there  is  an  im- 
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peratlve  neces^ty  for  the  step.  First.  JSTat. 
Bank  of  Sioux  CUy  v.  Gage,  79  HI.  207. 

The  court  must  be  convinced  that  the  ap- 
pointment of  a  receiver  is  needful  and  if  the 
appropriate  means  of  securing  a  proper  end.  It 
is  a  strong  measure  and  not  to  be  exercised 
doubtingly.  Chicago  Os  A.  0.  &  M.  Co.  v.  U. 
a.  p.  Co.  67  Fa.  St.  88. 

Chapter  81,  §  41,  R  8.,  which  provides 
that  a  part  owner  who  is  not  sued  may  have 
the  property  delivered  to  him  on  giving  bond, 
I  recognizes  the  principle  that  the  law  Is  unwill- 
ing to  disturb  the  possession  of  personal  prop- 
erty held  in  common.  And,  althon^  no  bond 
is  given  in  such  case,  the  officer,  on  the  levy 
of  the  execution,  can  sell  only  the  share  or  in- 
terest of  tiie  judgment  debtor,  and  the  pur- 
chaser a(Muire8  only  the  right  of  a  part  owner. 
Rich  V.  Boberis,  50  Me.  896. 

Mr.  Schouler  remarks:  "To  adjust  con- 
troversies between  those  who  are  so  unfort- 
unate  as  to  have  once  become  chattel  cmn- 
munists,  and  to  determine  how  far  each  proprie- 
tor shall  enjoy  or  dispose  of  what  ought  to  be 
either  sold  and  divided  or  else  mana^d  upon 
some  special  agreement,  is  a  task  which  our 
courts  are  reluctant  to  assume."  SchouL  Pers. 
Prop.  908. 

Wftltm,  J.,  deUrered  the  o[dni(Hi  of  the 
court: 

This  is  a  suit  in  equity.  The  plaintiffs  ap- 
pear to  be  members  of  an  unincorporated  Joint 
stock  company;  and  they  pray  that  a  receiver 
may  be  appointed,  the  propertv  of  the  com- 
pany sold  and  the  proceeds  divided  among  the 
members. 

We  are  not  satisfied  that  theprayer  of  the 
plaintiffs  ought  to  he  granted.  The  only  prop- 
erty of  the  company  is  a  building  and  its  fixt- 
ures snd  a  small  amount  of  furniture  and 
less  than  flOO  in  its  treasury,  worth,  altogether, 
not  more  than  $l,000or  91,200.  The  building 
was  erected  by  members  of  the  Patrons  of  Hus- 
bandry and  has  always  been  used  by  them  as 
a  place  for  holding  tbdr  meetings;  and  ap- 
parentiyit  is  still  nwded  br  them  for  that  pur- 
pose. The  stock  was  divided  Into  $10  shares, 
of  which  the  plaintiffs,  four  in  number,  own 
only  twelve,  the  balance  of  the  stock  being 
owned  br  the  defendants,  thirteen  in  number, 
all  of  whom  are  members  of  the  Patrons  of 
Husbandry.  The  plaintiffs  were  also  mem- 
bers of  tiie  same  socie^  at  the  time  when  they 
acquired  their  interest  in  the  Moperty  but 
have  since  ceased  to  be  such.  The  plamtiffs' 
bill  of  complaint  contains  an  allegation  "That 
said  property  Is  being  mismanaged,  wasted  and 
losL  This  aUegation  is  not  proved.  The  net 
income  of  the  property  is  not  large;  and  we  do 
not  B^pose  its  owners  ever  expMted  it  would 
be.  The  building  seems  to  answer  well  the 
principal  purpose  for  whidi  it  was  erected, 
and  we  do  not  think  it  would  be  just  or  equi- 
table to  deprive  so  large  a  majoritv  of  Itjs  own- 
ers of  their  interest  in  it,  to  gratify  the  wishes 
of  so  small  a  minority.  The  minority  can  sell 
their  interest  if  they  do  not  wish  to  retain  it: 
and  probably  thej  could  realize  as  much  for  it 
in  that  vraj  as  th^  would  he  Ukelr  to  if  the 
whole  prc^KF^  should  be  put  into  tne  hands  of 
a  receiver  and  be  hy  him  sold.  The  expenses 
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attending  the  latter  mode  of  dispoaiDg  of  the 
property  would  be  very  likely  to  absorl)  any 
addititmal  price  obtained  in  consequence  of 
selling  the  whole  instead  of  a  part. 

The  bin,  when  pfcsented,  contained  a  prayer 
for  an  Injunction  against  a  proposed  removal 
of  the  building  from  the  lot  on  which  It  then 
stood  to  another.  But  a  temporary  injunetf«i 
does  not  appear  to  have  been  obtained,  and  the 
removal  has  been  effected ;  and  it  is  a^^^ed  that 
under  the  circumstances  the  removal  was  prop- 
er; and  the  claim  for  such  an  Injunction  is 
abandoned. 

As  the  que8ti<»  has  been  very  fully  argued 
counsel,  it  may  not  be  improper  to  add  that 
we  do  not  doubt  our  jurisdiction  in  thte  class 
of  cases.  The  ground  of  our  dedslmi  is:  not 
want  of  jurisdiction  but  the  absence  of  equity 
in  the  plaintiff's  case  sufficient  to  require  us  to 
exercise  it  in  the  manner  prayed  for  in  their 
bill  of  complaint. 

Bill  dUmitted,  with  one  biU  of  costs  for  the  de- 
fendants. 

Patera.  Ch.  J.,  VirclB,  Ubbey,  Foster 
and  TffMkeWj  JJ.,  concurred. 


ElviiaO.  OKEOORT 
e. 

Melville  J.  GBEGORT. 

The  findings  of  the  conrts  of  other 
Stetea  apon  the  jurisdictional  question 
of  the  residence  of  the  pa.rtiesarenot 
binding  upon  the  courts  of  this  State  in 
suits  for  aivoree,  where  such  other 
courts  have  no  authority  to  make  decrees 
between  citizens  of  this  State. 

(POKABOot — Decided,  March  27, 1888.) 

ON  dcfendaof  B  exceptions.  OwrruUd. 
This  is  an  action  of  dower.  The  defense  to 
the  action  was  a  loss  of  dower  by  a  divorce  of 
JiAn  N.  Oregor^  from  the  plaintiff,  obtained 
by  him  in  Illinois,  while  she  was  residing  in 
Maine,  the  plaintiff  claiming  the  dower  under 
the  said  John,  as  her  late  husband. 

The  husband  and  wife,  citizens  of  Maine, 
were  married  and  lived  together  in  this  State 
for  several  years,  when  in  September,  1868,  he 
went  into  the  Western  States,  and  died  in  Wis- 
consin, Ami],  1871,  without  r^umingtoMtine. 
During  bis  absence  he  obtained  a  divorce,-  For 
what  alleged  cause  or  causes  the  divorce  was  ob- 
taineddianot  appear,  on  account  of  aloss  of  rec- 
ords. The  wife  was  never  out  of  this  State  from 
the  time  of  his  leaving  this  State  until  he  died. 
It  was  not  pretended  that  she  had  any  actual 
personal  notice  of,  or  that  she  entered  any  ap- 
pearance tn  the  proceedings  of  divOTce,  or  actu- 
ally knew  of  the  proceedings  until  after  the 
divorce.  It  was  admitted  that  the  recorder's 
court  mentioned  in  the  certificate  of  divorce  had 
general  jurisdiction  to  grant  divorces.  There 
was  no  evidence  that  John  N.  Gregory  was  not 
in  CMcago,  in  Cook  County,  State  of  Illinois, 
wiien  he  applied  and  obtained  the  divorce. 

The  answer  set  up  to  the  dearee  of  divorce 
by  the  plaintiff  was  that  the  divorce  was  fratid- 
niently  obtained,  in  that  the  said  John  N.Qreg- 
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cry  wmt  out  of  the  State  for  the  purpose  of 
appearing  to  have  a  domlcil  in  such  other  Slate, 
and  thereby  obtaining  a  divorce  while  retain- 
ing and  having  his  actual  and  real  domicil  in 
Maine. 

It  was  ruled  by  the  trial  court  that  if  the 
husband  really  obtained  a  domicil  in  lUintns  as 
a'fbundation  foir  the  dfvorce.  It  ■would  ^x  a 
valid  divorce,  although  he  went  out  of  the 
State  to  obtain  a  domicil  in  order  to  obtain  a 
divorce;  that  the  motive  for  obtaining  a  new 
domicil  would  be  immaterial;  but  that  if  be 
went  off  to  be  gone  only  temporarily,  in  order 
to  acquire  a  divorce,  not  really  and  actually  re- 
nouncing his  domidl  here,  or  gaining  another 
dsewhere,  his  wife  having  her  domicd  here  all 
the  time,  then  there  was  not  domicil  or  Juris- 
diction in  Illinois;  and  in  such  case  the  divorce 
was  fraudulently  obtained,  and  it  would  not  be 
a  defense  to  the  claim  of  dower  in  the  present 
action. 

But  the  defendant  contended  that  even  if 
only  a  temporary  or  conditional  and  not  a  real 
domicil  was  the  ground  of  jurisdiction  for  the 
divorce,  in  the  manner  before  recited,  still  that 
the  divorce  was  valid,  unless  it  was  obtained 
for  some  cause  or  alleged  causes  which  occured 
in  this  State  while  theparties  lived  in  this  State, 
or  for  some  cause  or  aU^^  cause  which  would 
not  authorize  a  divorce  m  this  State;  and  the 
defendant  requested  such  a  niling. 

The  court  declined  to  give  such  an  instnic- 
tion  or  ruling,  and  the  defendant  excepted. 

Mr.  Josiaih  Crosby,  for  defendant: 

The  Maine  Statute  refers  only  to  those  resi- 
dents of  the  State  who  leave  it  for  a  temporsTy 
purpose,  viz. :  to  get  a  divorce  and  then  return 
with  a  clandestine  and  unauthorized  divorce. 
Clark  V.  Clark,  8  Cush.  887. 

The  divorce  decreed  "was  according  to  the 
law  of  the  place."  v. /f««/,  38  Am.  Rep. 

189;72N.  Y.2t7. 

The  Illinois  court  had  jurisdiction.  Huntv. 
Runt;  note  to  MiUt  v.  Duryee,  7  Crsnch,  481 
(U  U.  S.  bk.  8,  L.  ed.  412).  And  see,  Zepp  v. 
Bager,  70  III.  228;  Orafts  v.  Clark,  81  Iowa,  77; 
WeOeott  V.  Bnmrttf  18  Ind.  88. 

A  court  has  junsdiction  of  any  subject  mat- 
ter if  by  the  law  of  its  organization  it  has  au- 
thority to  take  cognizance  of,  try  and  determine 
cases  of  that  description.  Cool.  Const.  lim. 
5th  ed.  498. 

"  Subject  matter"  and  "cause"  have  the 
same  meaning.  Penobscot  R.  B.  Co.  v.  WeAt, 
63  He.  404. 

In  divorce  suits  and  in  some  others  a  substi- 
tuted notice  publication  or  the  like  is  s  mat- 
ter of  necesrity.  NoStatehastheautboritytoIn- 
vade  the  jurisdiction  of  another  and  serve  proc- 
ess.etc.  Cool.Const.Lhu.2ded. 408.404.  And 
see,  Harden  v.  Alden,  9  Me.  140;  BooiT.  Soed, 
11  AUen,  196:  m>od  v.  Hood,  110  Mass.  4«S; 
Hood  T.  State.  26  Am.  Rep.  24;  Bavktiu  v.  Bap- 
dale,  44  Am.  Rep.  483;  Roth  v.  Both,  44  Am. 
Rep.  81;  Buffvmv.  8timp»on.SA3iea,96t;  Bit- 
tea  V.  Wliedock,  11  Cueh.  277. 

Any  State  or  Nation  in  which  either  of  the 
parties  is  found  can  dissolve  a  marria^  on  a 
proper  state  of  facta.  Were  it  not  so,  it  wouW 
follow  that  the  joint  action  of  both  parties 
would  be  required.  Bardiitg  t.  Alden,  9  ^ 
140;  trader  v.  Qmham,  ID  How.  I»  <51  T.  S. 
bk.  18,  L.  ed.  841).         ^  . 
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Coosef^uentlj  the  divorce  not  being  one  of 
the  inhibited  cases  was  valid  in  Maine  under 
R.  8.  chap.  60,  %  1616. 

In  this  State  a  record  of  a  domesUc  judemeot 
aniarently  sound  on  inspection  cannot  be  set 
aade  collaterally  but  only  "when  proceedings 
are  instituted  for  the  express  purpose  of  setting 
itaside."  Pmobtoot  R.R.  Co.v.  Weekafi^  Me.459. 

Tlie  "full  faith  and  credit  clause,"  Constitu- 
tion of  United  States,  prevents  the  judgment  of 
another  State  having  Jurisdiction  of  the  cause 
and  of  the  parties  from  being  impeached  for 
fraud,  or  on  any  other  ^uod.  Sewall  v.  Sew- 
aU,  122  Mass.  161 ;  Chrittmat  v.  Rutsell,  5  Wall. 
290  (72  U.  S.  bk.  18,  L.  ed.  475);  MaxweU  v. 
aUiBart,  22  WaU.77  (89  U.S.bk.  33,  L.  ed.  564). 

The  clause  itself  and  the  le«Blation  of  Con- 
gress thereon  seem  plain:  "They  shall  have 
such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  tlwy  have  by 
law  or  usage  in  the  courts  of  the  State  from 
which  they  are  taken."    R.  S.  U.  S.  170,  §905. 

Me$tTS.  'Barker,  Vose  &  Barker,  for 
plaintiff: 

Domicil  is  defined  as  the  place  where  a  person 
has  fixed  his  ordinary  dwemne.  without  a  pres- 
ent intention  of  removal.  10  Mass.  497;  1  Bouv. 
L.  Die.  443. 

Divorce  is  always  measured  by  the  law  of 
domicil.   Browne,  Dom.  Rel.  66. 

To  give  jurisdiction  in  a  divorce  suit  the 
plaintiff,  the  petitioning  party,  must  be  a  resi- 
dent of  the  State  or  Territory  where  the  di- 
vorce is  obtained.  This  fact  gives  jurisdiction 
of  soch  person,  and  renders  the  divorce,  notice 
by  pubhcation  or  otherwise  having  been  given 
to  tne  defendant,  valid  as  to  the  plaintiff;  and- 
heing  valid  as  to  one,  public  pobcy  demands 
that  It  should  be  held  valid  as  to  both  parties. 
Tbien  v.  Tden,  3  Blackf .  407;  Jennesg  v.  Jennem, 
34  Ind.  855;  Ewiiui  v.  Ewing,  34  Ind.  468;  Hood 
V.  State,  26  Am.  Rep.  34. 

The  whole  theory  of  the  divorce  law  is,  that 
the  petitioner  shall  be  a  bona  Jide,  permanent 
resident  of  the  State  in  which  he  seeks  to  obtain 
the  divorce,  and  not  tliat  he  shall  establish  a 
temporary  residence,  for  a  time;  just  long 
enough  to  give  the  court  jurisdiction.  Litomeh 
V.  Liivm'ch,  37, Am.  Rep.  145,  and  cases  there 
cited;  Oettj/a  v.  Oet^a.  81  Am.  Rep.  687. 

Emery,  .delivered  the  opinion  of  the  court: 
Marriage  is  a  civil  ttattu.  The  rights  and 
obligations  of  the  parties  are  not  merely  con- 
tractual, but  are  fixed,  chanced  ordissolved  by 
law.  In  case  of  a  conOict  of  laws,  the  lex  dom- 
ieilu  controls  the  tiatut  of  the  person,  though 
his  contractual  or  property  rights  may  be  sub- 
ject to  other  laws.  Ilie  State  has  the  absolute 
riffht  to  determine  or  alter  the  dvil  ttatvt  of 
all  its  inhabitants,  no  matter  where  they  may 
temporarily  be,  and  no  matter  whcffe  the  con- 
tracts or  acts  giving  rise  to  such  atatm  may 
have  been  made  or  done.  Other  States  or 
countries  will  in  this  matter  accept  without 
question  the  decrees  of  the  courts  of  the  home 
State.  Bivrdingv.AkUn,  9  Me.  40;  QregorjfY. 
^^egory,  76  Me.  535,  and  cases  dted. 

But  the  State  has  this  power  only  over  its  own 
inhabitants;  the  mere  presence  witbin  its  terri- 
tory of  the  inhabitants  of  other  States  gives  it  no 
auuiority  to  fix  or  ciiange  their  atatus.  The 
State  of  their  residence  still  retains  its  contix)! 
n. 


over  that.  It  alone  can  free  its  citizens  from 
marital  obligations.  Any  proceedings  of  an- 
other State  to  that  end  will  be  ineffectual  and 
wiltbediuerardedelaewbere,  Oregortfv.Or^- 
ory,  aupra;  SewaU  v.  SemU,  133  Maas.  166 ; 
Oettyay. Oith/$,  81  Am.  Rq>.  687;  R.  B.  cfaap.60, 
§10. 

In  this  case,  the  marriage  was  in  this  Stete 
and  both  parties  to  it  were  for  a  time  inhab- 
itants of  tliis  State.  The  defendants  allege  that 
their  ancestor,  ^e  husband,  was  effectually  di- 
vorced in  Illinois.  They  {ffoduce  a  copy  of  a 
decree  for  such  a  divorce  upon  the  libel  of  the 
husband,  made  in  the  proper  court  of  Illinois, 
which  decree,  we  may  adroit  for  the  purposes 
of  this  case  is  regular  and  effectual,  if  the  hus- 
band was  at  the  time  an  inhabitant  ot  the  State 
of  Illinois. 

Was  he  then  an  inhabitant  of  that  State? 
The  Illinois  court  found  and  declared  that  he 
was.  The  defendants  say  that  finding  is  con- 
clusive, that  it  cannot  be  questioned  by  our 
courts.  They  rely  upon  the  U.  8.  Constitution, 
art.  4,  §  1,  requinng  full  faith  and  credit  to  be 
given  in  each  State  to  the  judicial  proceedings 
of  every  other  State. 

It  has  been  well  settled,  by  judicial  construc- 
tion, that  the  constitutional  provision  above 
quoted  only  applies  when  it  appears  that  the 
court,  whose  jud^ent  is  invoked,  had  juris- 
diction in  fact.  The  clause  quoted  does  not 
make  a  court's  own  declaration  of  its  jurisdic- 
tion binding  on  the  courts  of  other  States.  One 
court  cannot  by  a  mmjiteipte  dixit  compel  other 
courts  to  yield  jurisdiction.  It  has  been  npeaX- 
edly  held,  therefore,  that  a  ocnut's  jurisdiction 
can  always  be  Inquired  into,  even  against  the 
express  recitals  and  findings  of  the  court. 
Thompaon  v.  Whitman,  18  Wall.  457  [85  U.  8. 
bk.  21,  L.  ed.  8971;  Penrumr  y.  Neff,  95  U.  S. 
714  [bk.  34,  L.  ed.  5651;  Bei^ai  v.  SeioaU,  133 
Mass.  166;  Kerr  v.  Kerr,  41  N.  Y.  372;  Eoff- 
man  v.  Hoffman,  46  N.  Y.  30. 

In  the  case  at  bar,  the  residence  of  the  hus- 
band at  the  time  was  the  one  fact  which  would 
uphold  or  defeat  the  jurisdiction  of  the  BUnois 
court.  The  Judge  declined  to  be  bound  by 
the  recitals  of  the  Illinois  court,  and  submitted 
the  question  of  residence  to  the  jury,  instruct- 
ing them  that  if  the  husband  was  not  an  inhab- 
itant of  Illinois  at  the  time,  the  Illiaois  decree 
of  divorce  was  invalid.  Ilie  Judge  did  rightly 
and  the  instruction  was  ccorect. 

If  the  Illinois  court  had  no  jurisdiction  over 
the  atatua  of  the  husband,  Gregory,  by  reason 
of  his  non-residence  in  that  State,  he  bdng  an 
inhabitant  of  this  State,  that  court  could  not 
effectually  make  any  decree  of  divorce  for  any 
cause.  Its  decree,  for  whatever  cause  would  be 
void  for  want  of  Jurisdiction  over  the  person 
of  the  libelant.  The  requested  instruction  was 
therefore  properly  refused. 

Bxceptiona  overruled. 

PflUra.  Ch.  J.,  Danforlh,  Vtrgia,  Fos- 
ter, and  Hsakell,  JJ.  cmicurred. 


Catherine  CONLBY,  Admrx., 

City  of  PORTLAND. 

Earth  fell  upon  one  of  the  laborers  en* 
gaged  in  eonstmctlnf  a  city  sewer 
and  iqjared  him  so  that  he  died.  Held, 
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that  the  City  was  not  liable  for  the  in- 
jury alUiongh  it  was  e&uMd  by  the 
GwelessneM  of  the  person  who  had 
the  oreraiipht  and  direction  of  the  work. 
(Cnmlmrknd — Deokled  April  7,  UMJ 

ACTION  on  the  case.  Nontuit. 
lliis  was  an  action  fcnr  an  inlury  occasion- 
ing tlie  death  of  James  Conley,  alleged  to  have 
been  caused  by  the  carelessness  of  the  person 
having  the  overei^t  and  direction  of  con- 
structing a  sewer  on  Adams  Street  inPwtland, 
August  81,  1883. 
Mr.  Barrey  D,  Hadlock.  for  plaintifl : 
1.  The  injury  sustained  by  the  decedent  was 
caused  by  the  defendant  Coiporation. 

It  is  a  general  principle  of  law,  founded  in 
reason,  that  when  one  suffers  an  injury  by  the 
neglect  of  any  duty  owing  to  him,  which  rests 
upon  another,      person  Injured  has  an  action. 

Ttiis  docUine  applies,  not  only  to  individuals 
but  to  corporations ;  and  it  obUges  such  corpo- 
rations to  respond  to  such  action,  althou^  such 
action  he  not  expre«8ly  ^ven  by  statate.  3 
Dillon,  Municipal  Corp.  ^  761. 

Municipal  coiporations,  under  the  conditions 
herein  stated,  fall  within  the  operation  of  this 
rule  of  law.  2  Dillon,  §  706. 

It  may  be  observed  that  when  it  is  sought 
to  render  a  municipal  corporation  liable  for 
the  act  of  servants  or  agents,  a  cardinal  In- 
qidiy  is  whether  they  are  the  servants  or  agents 
of  the  corporation.  If  the  corporation  appoints 
or  dects  them,  and  can  control  them  in  the 
discliarge  of  thdr  duties,  then  they  are  the 
agents  or  servants  of  the  corporation.  3  Dill. 
Mun.  Corp.  ^  772. 

CorporationB  act  through  their  agents  and  are 
liable  when  the  agents  inflict  an  injury  while 
in  the  performance  of  some  corporate  duty.  2 
Thompson,  Neg.  888. 

Somers  was  the  superintendent  appointed  by 
the  defendant  for  the  construction  of  the  drain, 
and  his  negligence  towards  the  plaintiff's  in- 
testate was  the  negligence  of  the  defendant 
Corporation.  Wharton,  NegUsCTce,  %  282.  p. 
220. 

The  defendant  Corporation  in  constructing 
the  sewer  was  in  the  exercise  of  a  power  con- 
ferred upon  it  for  its  private  benefit,  and  the  in- 
jury wliicb  r^nilted  from  its  negligence  and  from 
the  misfeasance  of  its  superintendent  made  it 
liable  as  in  the  case  of  a  jmvate  corporation,  or 
an  individual. 

The  act  of  the  Corporation  desralhed  in  the 
plaintiffs  writ  was  not  an  act  done  it  in  Its 
sovereign  capaci^,  and  thus  in  the  construction 
of  a  sewer,  if  the  act  be  so  negligently  per- 
formed that  the  plaintiff  is  injuSea  by  reason 
of  such  negligence,  he  may  recover  his  dam- 
ages. Donahue  v.  Neto  York,  8  Daly,  65;  Jack- 
»onvilU  V.  Lambert,  62  111.  519 ;  MerriMd  t. 
Woreater,  110  Mass.  216:  Wendeay.  Mayor, 
etc.  of  Troy,  4  Abb.  App.  Dec.  668. 

And  while  a  muni^paUty  is  not  liable  for 
collateral  injuries  from  the  exercise  of  its  law- 
ful withority,  it  is  otherwise  as  to  special  dam- 
ages caused  by  negligence  in  the  construction 
or  repairs  of  its  public  works.  AUetUown  v. 
Kramer,  78  Pa.  St.  406. 

Where  the  officer  or  servant  of  a  municipal 
corporation  Is  in  the  exeidse  of  a  power  con- 
ferred npon  the  corporation  for  its  private 
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benefit,  and  injury  ensues  from  the  negligence 
and  misfeasance  ot  such  officeror  servant,  the 
corporation  is  liable.  Martin  v.  Brooklyn.  1 
Hill,  N.  Y.  550;  JHehmond  v.  Long,  17  Gratt. 
875;  Sherioume  Tuba  Co.  21  Cat.  113;  Air- 
man V.  Mobile,  81  Ala.  469 ;  Prather  v.  Lexing- 
ton, 13  B.  Mon.  559. 

The  court  of  last  resort  in  the  State  of  Ohio, 
in  the  case  of  the  Gity^  Dayton  v.  Peaee,  4 
Ohio  St  100,  said :  "When  a  municipal  cos- 
poration  undertakes  to  exert  its  authonty  over 
prescribed  regulaUons  by  controlling  improve- 
ments for  the  especial  interest  or  advantage  of 
its  own  hihaUtants,  the  auUKnities  are  all 
agreed  that  it  Is  to  be  treated  merely  as  a  legal 
individual  and,  as  such,  owing  all  the  duties  to 
private  persons  and  subject  to  all  the  liabilities 
that  pertain  to  private  corporations  or  individ* 
ual  citizens." 

I  submit  that  the  defendant  Corporation  is 
liable  for  the  negligence  of  Somers  in  the 
course  of  the  construction  of  the  sewer  by 
which  the  plaintiff's  intestate  was  injuTEKL 
MuTphyx,  LoteeU,  124  Mass.SM;  ffiUv.  Boakm, 
122  Mass.  844;  Emery  v.  LotoeU.  104  Mas.  18; 
Child  v.  Boiton,  4  Allen,  41. 

In  ffiU  V.  Bo^n,  $u^a,  the  court  in  tradng 
the  line  of  mimicipal  liability,  says:  as  to  com- 
mon sewers  built  munwipal  corporations 
under  a  power  conferred  l:ry  law,  the  power  4rf 
determimng  where  the  sewer  shidl  be  made  in- 
volves the  exerdse  of  quasi  judicial  discretion; 
and  therefore  no  action  lies  for  defect  or  want 
of  sufficiency  in  the  place  or  try  stem  of  drain- 
age adopted  within  the  authority  so  conferred; 
but  the  duty  of  constructing  me  sewers  and 
keeping  them  in  repair  is  merely  ministerial ; 
and  therefore  for  neglect  in  the  constructioo 
or  repair  of  any  particular  sewer  where  private 
property  is  injfored.  an  action  ipay  be  main- 
tained against  the  city. 

In  the  case  of  Toledo  v.  Gone,  41  Ohio  St.  Itf , 
5,  Am.  &  Eng.  Corporation  Cases,  624,  the  Citj 
of  Toledo  owned  a  cemetery  which  was  man- 
aged bya  board  of  trustees  elected  by  the  peo- 
lue.  They  employed  a  snperintendeut  and 
workmen.  The  superintendent  had  contrcd  of 
the  workmen,  who  were  required  to  obey 
his  orders ;  they  were  engaged  in  mating  an 
excavation  under  his  direction,  when  a  portion 
of  the  embankment  fell  in  and  injured  one  of 
them.  The  injury  was  caused  by  the  nerii- 
gence  of  the  superintendent  in  prosecuting  nis 
work.  It  was  held  that  the  workman  was  en- 
titled to  recover  damages  of  the  dty. 

The  principles  of  law  reguding  the  doctrine 
of  ret^ondeat  superior,  in  its  application  to 
mimicipal  corporations,  are  well  sustained. 
Barnet  v.  Di*t.  of  CatumMa,91  U.  S.540  (bk. 
28.  L.  ed.);  BomU  v.  WiUianu,  29  Iowa,  310; 
Van  Fleet  v.  Davenport,  47  Iowa,  97 ;  StuaeU 
V.  Mayor,  etc.  efNm  7<>ri;,2Denio,  481;  Tomt 
V.  Mayor,  etc.  of  N.  7.  TON.  T.  157;  Earn  t. 
Mayor,  tie.  of  If.  T.  70  N.  T.  468;  Jfem  Tork, 
eU.  Go.  V.  Brooavn,  71  N.  Y.  580;  CampMt  v. 
Montgomery,  58  Ala.  627;  Chicago  v.  Joney,  60 
HI.  888;  Chieago  v.  Dermody,  61  IlL  481;  Wood 
on  Master  and  Servant,  ^  489 ;  Aldrieh  v.  TVwm, 
11  R.  1. 141;  MouUon  t.  AnrforvwA,  71  Me. 
267. 

2.  Soners,  as  supeolntendent,  stood  in  the 
place  of  defendant  Corpontlon,  and  was  its 
vice-principal.  . 
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If  A  maMOT  employs  inenwrieiiced  workmen 
and  diractB  them  to  act  under  a  superintendent 
and  to  obey  Uie  ordos  0t  him  whom  he  puts  in 
his  place,  uiey  are  not  engaged-  In  a  common 
woTK  with  the  superintendent,  and  the  master 
is  liable  for  the  superintendent's  negligence. 
Wharton,  Neg.  §  235,  p.  222. 

The  defeniunt  is  liable  for  the  negligence  of 
the  Bui>erintendent,  on  the  groand  that  his 
n^riigenoe  is  that  of  the  princqial,  and  not  of  a 
feSow  servant  of  the  plaintiff.  Id.  §  241  p.  229. 

fiomers,  by  the  nature  of  his  employment 
and  the  power  given  to  him  over  the  other 
workmen,  must  be  deemed  the  vice-principal 
ot  the  defendant  Corporation;  and  as  such  the 
injury  of  the  decedent,  who  was  an  inferior 
servant,  through  the  nej^tgenceof  the  superior 
servuit,  is  the  negligence  of  the  defendant,  and 
the  defendant  Corporation  is  liable.  Thomp- 
son, Neg.  1028,  and  cases  cited:  Bailroad  Com- 
pany V.  F<yfi,  17  WaU.  668  (84  U.  S.  bk.  21,  L. 
ed.  789). 

The  act  of  Somers,  who  had  charge  of  the 
construction  of  the  trench  and  sewer,  must  for 
all  practical  purpoees  be  regarded  as  the  act  of 
the  CorpoTauon  itself.  Thompson,  Neg.  1081. 

Corporations  act  by  agents  and  are  botmd  by 
their  acta.  FYwtier  v.  Penn.  R.  B.  Co.  88  Pa. 
St.  104 ;  Adeteo  Oil  Oo.  v.  Oilwn,  64  Pa.  St. 
146,  150;  Cumierland  R.  B.  v.  Hogan,  46 
Ud.  229 ;  Patterxm  v.  PitUburg  R.  R.  76  Pa. 
St.  888;  BHekner  v.  JT.  T.  B.B.Oo.4»  N.  Y. 
672. 

8.  The  superintendent  vras  not  a  fellow  serv- 
ant of  the  decedent. 

When  the  employer  leaves  everything  in  the 
hands  of  a  middleman,  reserving  to  himself  no 
discretion,  then  the  middleman's  negligence  is 
the  employer's  negligence,  for  which  the  latter 
is  liable;  and  this  nile  holds,  although  such 

XintNident  was  engaged  at  the  same  work 
the  servant  injured.  Whart.  Neg.  ^  229. 
MuOan  v.  Phila.  etc.  Steamahip  Co.  78  Pa. 
St.  26 ;  0»nn2y  v.  Vulean  Iron  Worltx,  61  Mo. 
492;  Spd?nan  v.  FUherlron  Oo.  56  Barb.  161 ; 
Hanstu  Pae.  v.  UUte,  19  Ean.  S67;  Jfakme  v. 
BaOawajf,  64  N.  T.  6. 

In  the  case  of  the  Chicago  R.  R.  v.  Bayjidd, 
97  Mich.  213,  the  court,  by  Cooley,  C.  J.,  says: 
"But  we  also  think  Uiat  when  Uie  supenor 
servant,  by  means  of  the  authority  which  ne  ex- 
ercises by  delegation  of  the  master,  wrangf  uUy 
exposes  the  Inferior  servant  to  li^  and  injury, 
the  master  must  respond." 

In  AthtMrth  v.  Staninx,  8  El.  &  El. 706,107, 
the  court  said:  "  Though  the  chance  of  injury 
from  the  negligence  of  fellow  servants  may  be 
nqmoaed  to  enter  into  the  calcuhuion  of  a  serv- 
ant in  undertaking  the  service,  it  would  be  too 
much  to  say  that  the  risk  of  dang^  from  the 
Diligence  of  the  master  when  engaged  with 
him  m  their  common  work,  enters  in  Uke  man- 
ner into  his  speculation." 

The  covxi,  m  Maykeu)  v.  SuUivan  Mining  Co. 
76  He.  109,  says:  "The  generally  received  doc- 
trine is  as  stated  in  Wharton  on  Negligence,  g 
389, '  When  the  employer  leaves  everting  in 
ttie  hands  of  the  middleman,  reserving  to  him- 
self no  discretion,  then  a  middleman's  negli- 
gence is  the  employer's  negligence,  for  which  the 
latter  is  liable.^  State  t.  JtViOl,  6  Am.  &  Eng. 
R.  R  Case.  527. 
IhJfajbMT.  ITafAaiMiV,  64 N.  Y.  5,  in  the 
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Courtof  Appeals,  Judge  Allen  sa^:  "Corpora- 
tions neoenarily  acting  by  and  through  agents, 
those  having  the  superintendence  of  various  de- 
partments, with  delegated  authority  to  employ 
and  discharge  laborers  and  emploj/fy,  provide 
material  and  machinery  for  the  service  of  the 
corporation,  and  generally  direct  and  control, 
under  general  powers  and  instructions  from  the 
directors,  may  well  be  regarded  as  the  repre- 
sentatives of  the  con>oration,  charged  with  the 
performance  of  its  duty,  exercising  the  discre- 
tion ordinarily  exercised  by  principals;  and, 
within  the  limits  of  the  delegated  au&ority,the 
acting  principal.  These  acts  are  in  such  case 
the  acts  of  tl^  corporation,  for  which  and  for 
whose  ne^ect  tbe  corporation  within  adjudged 
cases  must  respond  as  well  to  the  other  servants 
of  the  company  as  to  strangers." 

In  the  case  of  Jjiitle  Miami  Railroad  Om- 
pany  t.  Steven*,  30  Ohio,  416,  the  Supreme 
Court  of  Ohio  held  that  when  a  railroad  com- 
pany placed  the  engineer  in  its  employ  under 
the  control  of  a  conductor  of  its  train,  who  di- 
rected when  the  cars  were  to  start  and  when  to 
stop,  it  was  liable  for  all  injury  received  by 
him, caused  by  the  negligence  of  the  conductor. 

In  C.  B.  <fe  a  B.  B.  &}.  V.  Ktfvry,  8  Ohio  St. 
201,  the  court  said,  in  commenting  upon  the 
duties  of  a  conductor,  whose  duties  were  anal- 
ogous to  the  duties  of  the  superintendent  in  the 
case  at  bar:  "  The  conductor  is  employed,  and 
in  this  he  directly  represents  the  companv. 
They  contract  for  and  engage  his  care  and  skill. 
They  commission  him  to  exercise  that  domin- 
ion over  the  operations  of  the  train  which  es- 
sentially pertains  to  tiie  prerogatives  of  the 
owner;  and  in  its  exercise  he  stands  in  the  place 
of  the  owner  and  is  in  the  discharge  of  a  duty 
which  the  owner,  as  a  man  and  a  party  to  the 
contract  of  service,  owes  to  those  placm  under 
him,  and  whose  lives  may  depend  on  his  fidel- 
ity. His  will  alone  controls  ererything,  and 
it  is  the  will  of  the  owner  that  his  intelligence 
alone  should  be  tmsted  for  tids  purpose.  This 
service  is  not  common  to  him  and  the  hands 
placed  under  him.  They  have  nothing  to  do 
with  it.  His  duties  and  their  duties  are  entirely 
separate  and  distinct,  although  both  necessarr 
to  produce  the  results.  It  is  his  to  command, 
and  theirs  to  obey  and  execute.  No  service  is 
common  that  does  not  admit  a  common  partic- 
ipation; and  no  servants  are  fellow  servants 
when  one  is  placed  in  control  over  the  other." 

In  L.d  N.B.R.C0.Y.  CoUins,  2  Duvall,  114, 
the  court  of  appeals  of  Kentucky  held  that  in 
all  those  operations  which  require  care,  vigi- 
lance and  skill  and  which  are  performed  through 
the  Instramentality  of  superintending  agents, 
the  invisible  corporation,  although  never  act- 
ually, is  yet  always  constructively  present 
through  its  agents  who  represent  it,  and  whose 
acts  within  tndr  representative  spheres  are  its 
acts." 

In  the  case  of  Chicago  If  d  Si.  P.  B.  Oo.  v.  Bo«$, 
112  U.  S.  mCbik.  28,  L.  ed.  787),  the  Supreme 
Court  of  the  United  States  said:  "  There  is  In 
our  judgnient  a  clear  distinction  to  be  nude  in 
their  relation  to  the  common  principal  between 
servants  of  a  corporation,  exercising  no  super- 
vision over  others  engaged  with  them  in  the 
same  employment,  and  agents  of  the  corpo- 
ration clothed  with  the  control  and  management 
of  a  distinct  department,  in  whu^rttjar  duty 
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U  entirely  that  ot  direction  and  niperhttend- 

ence." 

Mr.  Jowph  W.  Bywatmdm,  00$  Sector, 
for  defendant: 

Tbe  authorities  pertinent  to  a  case  like  this 
are  so  full  and  familiar  and  have  been  so  re- 
cently reviewed  by  this  court  that  the  defendant 
deems  it  Deceflsaiy  to  do  no  more  than  to  cite 
them. 

In  FarvseU  v.  Boaton  <ft  W&r,  R.  R.  Caro.  4 
Met.  49.  after  an  elaborate  examination  of  au- 
ttu>ritie8  and  upon  grounds  of  reason,  policy 
and  justice.the  genual  rule  was  established  by 
Ohi^  Justice  Shaw,  in  an  action  in  which  he 
referred  to  as  one  of  new  Impression  at  that 
time  in  that  State,  "  That  he  who  engaged  in 
the  employment  of  another  for  the  perform- 
ance of  specific  duties  and  services,  lor  com- 
pensation, takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  per- 
formance of  such  serrioe ;  and  in  legal  pre- 
sumption the  compensation  is  adjusted  accord- 
ioj^y;  and  we  are  not  aware  of  any  principle 
which  should  except  the  perils  arising  from  Uie 
carelessness  or  negligence  of  those  who  are  in 
tbe  same  employment.  These  areperilswhich 
the  servant  u  as  likely  to  know  and  against 
which  he  can  as  effectually  guard  astbe  master. ' ' 

In  Bayea  T.  Wutem  B.  S.  Otnp.  8  Cush.  272. 
the  court  held,  the  defendant  was  not  responsi- 
ble to  the  plaintiff,  a  brakeman,  for  any  dam- 
age suffered  by  him  in  consequence  of  neglect 
of  duty  and  broich  of  orders  by  the  actiogcon- 
ductor  of  a  train,  and  the  case  of  FnnceU  v. 
Soaton  &  WorceiterR.  R.  Corp.  4  Met.  49,  was 
referred  to  as>"  Thoroughly  considered  and  be- 
lieved to  be  fully  sustained  by  reason  and  au- 
thority, and  the  court  has  no  disposition  to  ^ 
turb  the  authority  or  to  depart  nom  the  decis- 
ion in  that  case. 

In  Al^  V.  Agawam  Canal  Co.  6  Cush.  7S, 
the  same  principle  was  ap^ied  in  a  case  where 
the  plaintiff  was  an  operative  In  a  manufactur- 
ing establishment.ana  the  fellow  serraot  whose 
negligence  was  alleg;ed  to  hare  caused  the  in- 
jury was  the  supenntendent,  having  general 
supervision  and  char^  of  the  establishment 
and  of  themanufacturuig  there  carried  on,who 
had  the  authority  and  was  accustomed  U>  hire 
and  discharge  the  overseers  in  the  rooms  in  the 
factory,  who  also  had  authority  and  were  ac- 
customed to  hire  and  discharge  the  (^eratives. 
See  also,  Kingy.BoaUm  tt  Worcester  A  R.  Corp. 
0  Cush.  112. 

In  Oilman  v.  Sattem  R.  R.  10  Allen,  S80,the 
same  principle  is  applied  between  a  switchman 
and  a  workioan  employed  to  repair  the  cars  of 
the  defendant  corporation,  with  dtationa  of 
English  and  Amencao  authorities. 

In  Eo^ru  v.  Battem  B.R.  119  Mass.  419,  it 
was  held  that  "A  brakeman  in  the  employment 
of  a  railroad  corporation  cannot  maintain  an 
action  against  the  corporation,  for  personal  in- 
juries caused  by  the  making  up  of  a  train  of 
cars  with  platforms  of  unequal  height,  by 
the  ordinary  servants  of  the  corporation,  under 
the  direction  of  one  of  its  station  masters." 

In  (/Connor  v.  Roberta,  ISO  Mass.  227,  It  was 
held:"  A  laborer  cannot  recover  against  a  firm 
of  contractors  for  personal  injuries  resultinig 
from  the  negligence  of  their  foreman,  who  is 
their  fellow  servant." 

InEotdmv.  Fitehimrg  B.  B.  Co.  139  Mass. 
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268,  the  court  referring  to  this  rule  says;  "It 
makes  no  difference  that  the  servant  whose  n^- 
ligence  causes  the  injury  is  a  submanageror 
foreman  of  higher  gnuK  or  jneater  autbcnrit^ 
than  the  plainSfl."  Bee  also,  Floyd  v.  Sugdeti, 

184  Mass.  663;  Johnson  v.  Boaton  Taw  Boat  Co. 

185  Mass.  200. 

We  cite  from  our  own  reports:  BcavUeu  v. 
Portland  Company,  48  Me.  291 ;  Eaton  E.  dt 
N.  A.  R.  R.  C&.  59  Me.  520;  Lawler  v.  Androa- 
eogginB.  R.  Co.  S8Me.  463;  Sianny  v.  ^ImfrM- 
coggin  MiUt,  66  Me.  490. 

Also,  .5Ztd»T.  Main  CmtrotB.  B.  Gb.TOMe. 
60.  where  it  is  8aid:"It  is  settled  law  Uiat  a  mas- 
ter is  not  liable  to  a  servant  for  an  Injoiy  re- 
sulting from  the  negligence  of  a  fellow  servant 
in  the  same  general  employment.  When  tiiere 
is  one  general  object  in  attaining  which  a  serv- 
ant is  exposed  to  risk,  if  he  is  injured  by  the 
negligence  of  another  servant  while  en^iged 
in  furthering  the  same  object,  he  is  not 
entitled  to  sue  the  master;  and  it  does  not  mat- 
tor  that  they  were  not  employed  in  the  same 
kind  of  work.  Nor  is  this  nue  altered  by  tbe 
fact  that  the  servant  guilty  of  such  negligence 
is  a  servant  of  superior  authority,whose  lawful 
directions  the  other  is  bound  to  obey."  See  also, 
Holmea-v.  BtOde,  74]tfo.39;  MagAewv.SiUtaan 
Minii^  Co.  76  Me.  109. 

But  perhaps  the  latest  case  in  our  own  re- 
ports is  the  one  most  directly  in  point  of  de- 
termining the  sufficiency  of  the  plaintiff's  dec- 
laration. We  refer  to  the  case  of  Doughty  v. 
Penobaeot  Log  Driving  Co.  76  Me.  143,  in  which 
the  authorities  in  this  State  are  can^Fully  re- 
viewed, and  where  it  is  said  "  That  persons 
who  are  employed  under  tbe  same  master,  de- 
rive authority  and  compensation  from  the  same 
common  source  and  are  engaged  in  tiie  suae 
general  business,  although  one  u  a  foreman 
the  work  and  the  other  a  common  laborer,  are 
fellow  servants  and  take  the  risk  of  each  other's 
negligence;  the  principal  not  being  liable  to  the 
Injured  servant  therefor."  See  t&o,  Gataitbiv. 
Maine  Central  B.  B.  Co.  76  Me.  488. 

WftltoB,  J,,  delivered  the  t^dnion  of  the 

court: 

Earth  fell  upon  one  of  tbe  lab<ncn  engaged 
in  constructing  a  sewer  In  tbe  Ci^  of  PorUaiid 
and  Injured  him  so  that  he  died  soon  ttfter;  and 
the  question  is  whether,  assuming  that  the  in- 
jury was  caused  by  the  carelessness  of  the  one 
who  had  tbe  over^ht  and  direction  of  the 
work.the  City  is  liable  for  it.  We  tiiink  it  is  not 

It  is  settled  law  in  Uiis  State  that  an  employer 
is  not  responsible  to  an  emj^ojfS  for  an  mjury 
received  through  the  careleaanea  of  a  feUov 
laborer;  and  It  Is  equally  well  settled  that  the 
foreman,  superintendent  or  overseer  of  a  Job 
of  work,  is  not  on  that  account  to  be  regarded 
as  other  than  a  fellow  laborer  with  tiiose  who 
are  at  work  under  him.  Such  an  em)doynient 
does  not  elevate  him  to  the  dignity  (rf  a  vice- 
principal.-  And  these  questions  have  been  ao 
fully  and  so  recentiy  discussed  by  this  court 
that  a  further  discussion  of  them  cannot  be 
profitable.  See,  Ihttghig  v.  Log  Driving  Of. 
76  Maine,  148;  Gaaaidv  v.  BaOrvad,  H  Maine. 
488,  and  cases  there  cited. 

Plaintiff  nonauit. 

Peters.  Ch.  J.,  Vlrcin.  Llbbey.Foatar 
and  HiwkeU.  Jj.,  concui^. 
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«. 

HAMHOKD. 

A  petition  by  a  wife  for  divorce*  alleging 
as  a  cause  the  sta>tntory  gronnd  of 
neglect  to  provide  the  necessaries  of 
life,  the  husband  not  havine  the  ability 
so  to  do.  Till  be  dlnalaMM*  whffle  It  la 
shown  uiat  the  ne^leet  was  cansed  br 
Ids  beln^  inoaroerated  in  prison,  al- 
thongh  such  incarceration  may  have 
been  produced  by  his  own  &alt.  The 
eause  of  the  inabilitv  of  the  husband  to 
provide  is  immaterial. 

(WaahlDftoii — Decided  June  K,  1886.) 

PETITION  for  divorce.  Simitaed. 
The  case  and  factsare  stated  in  the  opinion. 
Mr.  Charles  T.  Baldwin*  for  petitioner. 
Meann.  A.  A  A.  D.  Payne*  for  respondent. 

Dnrfee,  Vh.  J.,  delivered  the  opinion  of  the 
court: 

Two  causes  for  divorce  are  assigned  in  the 
petition,  namely:  extreme  cruelty  and  oeglect 
or  refusal  to  provide  necessaries,  the  resptmd- 
entbeingof  sofflcient  ability.  Extreme  cruelty 
has  not  oeen  proved.  The  only  proof  of  neg- 
lect to  proride  Le  that  about  a  year  and  hau 
before  the  preferring  of  the  petition,  the  re- 
spondent was  arrested  in  Albany,  N.  Y.,  for 
(miliary  In  the  third  degree,  so  called,  con- 
rlcted  and  impriaoned  in  New  York  for  two 
rears.  He  was  destitute  of  property  of  any 
wrt,  and  of  course  could  not  while  in  prison 
tiave  the  fruit  of  his  labor.  Clearly,  therefore, 
lie  did  not  have  sufficient  ability  to  provide 
leceasariee  for  his  wife;  and  we  do  not  see  how 
t  can  be  said  that  the  statntwy  cause  has  been 
proved. 

It  to  urged  that  the  lack  of  ability  ouvht  not 
o  avail  the  respondent,  because  he  lost  the  abll- 
ity  by  his  own  fault.  We  do  not  think  any 
sstoppel  can  be  applied  in  a  divorce  case.  The 
luesbon  of  divorce  is  not  a  matter  which  is 
merely  personal  to  the  parties.  The  State  has 
m  interest  in  it,  and  has  clearly  specified  the 
ausej,  one  or  more  of  which  must  be  shown  to 
izist,  n>  ttu  sattetacdon  of  the  court,  before  the 
livorce  can  be  granted.  We  cannot  hold  that 
he  respondent  aad  sufficient  ability,  when  it 
s  clear  that  he  did  not  have  It,  merely  because 
le  lost  it  by  his  own  fault.  The  fact  that  the 
'ault  was  also  a  crime  makes  no  difference  in  a 
egal  point  of  view;  for  it  isnnt  the  crime  which 
he  statute  makes  a  cause  for  divorce,  but  neg- 
ect  or  refusal  to  provide,  betog  of  sufficient 
ibllity.  If  the  divorce  were  grantable  in  thto 
ase,  notwithstanding  the  hnsband's  lack  of 
ibility,  we  do  not  see  why  it  would  not  be 
l^antable  for  a  like  reason  if  the  husband  had 
imply  disabled  himself  by  breaking  an  arm  or 
t  leg,  by  assuming  an  unnecessary  risk  or  by 
sick  from  a  reckless  exposure  to  con- 


s.  I. 


H.  B.  R.,  T.  L 


Charles  H.  HILDRETH 

«. 

AnsOD  W.  ALDRICfl. 

1.  A  parfcjr  eannot  impeaeh  hie  own  wit- 

neas  by  proof,  through  other  witnesses, 
of  contradictory  statements,  unless  the 
witness  is  one  whom  the  law  obligee  the 
party  to  call. 
3.  A  party  disappointed  in  his  witness  may, 
to  refk^esh  tne  witneas*  recollection, 
ask  him  if  he  has  not  made  contradictory 
statemmts;  but  he  oannot  prove  snoh 
statements  by  other  witnesses. 


0 


(ProrUenoe — ^Flled  October  17, 1685.) 

N  defendant's  exceptions  taken  at  trial  in  the 
Court  of  Common  Pleas.  SfUMtained. 
The  case  and  facts  are  stated  in  the  opinion. 
Meurt.  Wilson  A  Jenckea,  for  defendant. 
Magn.  Ballon  A  Jat^aon*  for  plaintiff. 


Dnrfee,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  of  trespass  de  bonit  atportO' 
ti»,  the  property  alleged  to  have  been  taken 
beio^  a  horse,  wagon  and  harness.  The  de- 
fenSnt  jdeaded  In  juatifleatton  tliat  tiie  prop- 
erty was  taken  under  a  writ  <tf  attachment  m 
an  action  brought  by  him  against  the  plaintiff 
in  the  Court  of  Common  Pleas.  The  replica- 
tion was  that  the  defendant  fraudulenUy  pro- 
cured the  property  to  be  brought  into  the  State 
from  Massachusetts  so  that  he  could  attach  it. 

In  trial  to  the  jury  the  plaintiff  called  one 
Ebenezer  Allen  as  a  witness,  for  the  purpose  of 
proving  that  the  defendant  had  gotten  him  to 
send  a  TSx.  Parker,  who  was  In  hto,  Allen's, 
employ,  to  Worcester  to  procure  and  bring  a 
horse  and  wagon  belonging  to  the  plaintiff  into 
the  State,  for  the  defendant  to  attach.  The 
witness  Allen  denied  having  done  so.  He  was 
then  asked  if  he  had  not  told  the  plaintiff's 
counsel  that  he  had  done  so,  and  answered  that 
he  did  not  remember.  'The  plaintiff  then 
called  another  witness  and  asked  him  to  state 
whether  or  not  the  witness  Allen  said  so.  The 
question  was  allowed  after  objection,  and  the 
defendant  took  an  exception. 

We  think  the  court  below  erred.  There  are 
doubtless  some  cases  which  support  or  counte- 
nance the  ruling,  but  the  weight  of  authority, 
both  English  ana  American,  is  against  it  The 
decisions  on  the  point  are  very  fully  cited  and 
reviewed  In  Cox  v.  Eayres,  56  Yt.  24;  also  in 
45  Am.  Hep,  683;  the  conclusion  of  the  court 
there  being  that  a  party  cannot  be  permitted 
to  impeach  Ms  own  witness  by  proof,  by  other 
witnesses,  of  prior  contradictory  statements,  un- 
less the  witness  is  one  whom  the  law  obliges  ' 
the  party  to  call.  We  think  this  is  the  rule 
which  has  been  observed  by  the  courts  here, 
though  we  have  no  reported  decision  on  the 
subj^^t.  And  see,  besides  cases  cited  In  Cox  v. 
Eayrm,  iupra,  Whart.  Ev.  §  66»;  Hull  v.  State, 
98  Ind.  l:^;  2  PhilUps,  Ev.  *m,  et  seq.  and 
Cowen  &  Hills,  note  6  on  p.  *906. 

The  plaintiff,  however,  says  that  his  object 
was  not  to  impeach  his  witness  but  to  refresh 
his  witnesi^  recollection.  We  think  a  party 
who  is  disappointed  In  his  witness  may  be  u-  > 
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lowed  to  ask  falm  If  he  has  not  made  contradic- 
toiy  statements,  for  the  piupose  of  refreshlne 
Oie  witness*  recollectioD.  Tlie  plaintiff  wasaT 
lowed  to  do  BO  without  objection. 

We  know  of  no  case  which  holds  that  if  the 
witness'  recoUectitm  is  not  thus  refreshed,  the 
contradictory  statements  may  be  put  in  evidence 
by  other  witnesses.  It  is  very  clear  that  if  the 
only  piirpose  is  to  refresh  the  witness'  recol- 
lection, tne  purpose  can  be  served  as  well  by 
questions  In  r^ard  to  the  statements  as  bv 
proof  of  them;  whereas,  }f  proof  of  them  be  al- 
lowed, the  jury  is  very  liker^  to  take  it  as  inoof 
of  the  facts  stated,  thus  ginng  to  mere  hearsay 
the  effect  of  sworn  testimony. 


Jude  TAYLOR 

V. 

Anthony  J.  O'NEIL  et  ai. 

1.  A  deelarsbtion  in  treapass  and  «Jeet- 
mmaX  must  show  the  nature  and  charac- 
ter of  the  plaintiff's  estate. 

(ProvldeDoe  Filed  December  10, 188k) 

TRESPASS  and  ejectment.    On  demurrer  to 
the  declaration.  StutainMi. 
The  declaration  was  as  follows: 
"In  an  action  of  trespass  and  ejeqtment  for 
that  the  said  defendants  at  said  Lincoln  on  the 
28^dOT  of  February,  1885,  with  forcemdanns 
wTongiully  detained  from  the  plaintiff  posses- 
sion of  a  certain  lot  of  land  with  a  house  and 
other  improvements  thereon,  to  the  plaintiff 
beloDp'ng  (describing  lot)  and  with  like  force 
and  arms  still  wrongfiiUy  detain  possession  of 
the  same  from  the  plaintiff  against  the  peace, 
ad  damnum  91,000." 
Mr,  WllUajn  H.  Clapp,  for  defendants. 
Mr.  Tlwmu  W.  Bora^■on,  for  plaintiff. 

P«r  CnrlajB: 

The  court  thinks  that  the  declaration  should 
set  fortii  the  title  of  the  plaintiiCf  in  terms  so  ex- 
plicit that  a  judgment  in  his  favor  will  deter- 
mine the  character  of  bis  estate  and  not  simply 
his  right  of  possession.   Stephens,  Pleading, 


Demumr  ttataitud. 


Philip  D.  ARMOUR  rfoi. 

V. 

Francis  KENDALL  et  al. 

1.  A  lemte«  owing  the  testator's  estate  is 
«ntiued  to  only  the  exeeas  of  the  le^ 
aey  over  his  debt. 

3.  A,  owing  B,  received  by  B's  will  a  l^a- 
cy  less  in  amount  than  the  debt.  Judg- 
ment creditors  of  A  filed  a  bill  against 
B^s  executors  to  aobject  the  legmMy  to 
the  payment  of  their  Jndarment.  Held* 
that  the  bill  could  not  be  maintained. 


(ProvldeDG 


-Filed  Deoember  10. 1886.) 


BILL  in  equity  to  subject  a  legacy  to  the  pay- 
ment of  a  judgment.  Dimimd. 
The  facts  are  stated  in  the  opinion. 
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Mmrt.  JaMM  K.  Ripley  and  Joha  D. 
Tlmratoa,  f  ot  complalniuits. 

Menrt.  Ulutmaa  C.  Oraene  and  Jofca  F. 
I«on«dale,  for  respondents: 

1.  The  general  doctrine  that  the  ezecutcn-  of 
a  creditor  can  retain  a  leeacy  to  the  debtor  fer 
the  satisfaction  of  the  debt  is  well  establiahed. 
Waterman,  Set-Off,  ^  809,  310;  WUliams,  Ex- 
ecutors, (marg.)  1304;  Adams.  Equity  (marg.) 
823,  228;  J^t  T.  Wood,  2  P.  Wms.  iS; 
amith  V.  Bmth,  8  Oiffard,  368;  8imth  v.  Kear- 
nsy,  3  Barb.  Ch.  688-549;  WitU*^.  GrmMB,  t» 
Beav.  876,  883  888;  i2eBogart,38  Hun,4<te.  468. 

3.  Courts  of  equi^  have  always  applied  the 
doctrines  of  equitable  set-off,  retainer  and  stop- 
page, independently  of  and  antecedenlJy  toany 
statute  of  set-off,  and  still  continue  to  do  so. 
independently  of  and  evm  ccmtraiy  to  the 
statutory  providons,  wherever  the  equities  of 
the  case  require  it.  And  the  very  fact  that  the 
right  of  set-off  or  retainer  was  not  allowed  bf 
the  Statute  of  SetrOff  and  the  decisions  there- 
under is  a  ground  of  equitable  jurisdicti<Hi. 
when  the  right  claimed  is  in  accordance  vith 
equity.  Story,  Eq.  Jur^  1487  a,  1487  *;  Ad- 
ams, EquiW,  (maig.)  3SS;  Moore  v.  Jervii, 
2  Coll.  60;  jKndMtfT.  Jaekmm,  2  Paige,  581 ;  Gar 
V.  Gay,  10  Id.  868, 876. 877;  v.  Wood,  SR 
Wms.  12ft-181;  Ferrit  v.  Burtm,  1  Vt.  4SS. 
450-455;  Foot  v.  Ketehum,  15  Vt  358;  Lee  v. 
Lee,  31  26,  82,  88 ;  Aindie  v.  Bogntoit,  3 
Barb.  258-268;  MerriUv.  Souther,  6  Dana,  806, 
806;  Tu»euinbia,eUs.,  R.R.  Cb. v. /Umfes, 8Ala. 
806,  311-^13,  317-831 ;  IrmuT.  H-ont,  5  R  L 
867. 

8.  Courts  of  equi^  have  set  off  jcunt  and 
separate  debts  against  each  other,  when  the 
equities  of  the  case  required  it,  although  at  law 
no  such  set-off  would  be  allowed.  Babington, 
Set-Off  (marg.)  166-170 ;  MitduU  v.  Oldfkid,  A 
T.  R.  128;  Deniue  v.  SUMt,  3  H.  BL  S87;  & 
Parte  8t^hm$,  11  Ves.  34-^;  Be  Piirle  As- 
am,  13  Yes.  845-848 ;  Simton  v.  Hart,  14  Johnc 
68,  75;  Fuikermm  v.  Damiipvrt.  70  Ma  541, 
548-544;  J^frietf.  EBone.  9B.  Mon.  118-190: 
Pond  V.  Smith,  4  Conn.  297,  803;  ^rr  v. 
Snuder.W  Conn.  173, 178-175;  Smitkv.  i%«M, 
48  N.  T.  419,  433-434;  Smith  v.  ite,  48  N.  T. 
674. 

4.  In  the  present  case  the  complainaats  seek 
to  apply  the  individual  legacy  to  the  pavment 
of  a  ftrm  debt.  Their  equity  can  be  no  better, 
in  any  event,  than  that  of  the  defendant  ex- 
ecutors to  retain  such  l^acy  for  the  payment 
of  the  firm  debt  held  by  memselvea.  ftde,  ctaa 
cited  last  above;  and  Whitusortk  v.  Oangain,  3 
Hare,  416,  425-486;  Hart  v.  FartMr9,«te.  Ba»i, 
88  Vt.  253,  366-867 :  Reynold*  v.  Tooker,  18 
Wend.  691,  694-595;  mUer  v.  Flonr,  IS  Ohio 
St.  158, 154;  Smith  v.  Smith,  8  Gifltol.  368, 360- 
271 ;  Shiptnan  v.  Lantimg,  25  Him,  880-M8; 
Stoiy,  Eq.  Jut.  g  M  «. 

Dorfea,  (7A./.,deltvered  the  opinion  of  tb» 

court: 

The  complainants  are  creditors  of  Hoirv  L 
Kendall,  of  New  York,  and  Heniy  8.  Wbit- 
comb,  by  judgment  ctnUtossed  by  said  KendsU 
and  Whitcomb  in  Dlinc^  The  defeDdanlsan 
executors  of  the  will  of  Heniy  L.  KendaD,  late 
of  Providence,  who  died  J^,  1888,  bequeaib- 
hig  by  said  vrill  $10,000  to  Heniy  L.  EcadsU. 
of  Chicago.  '"Flw.mh^^ffl^Ie 
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TlLLENGHAST  T.  PHILLIFB. 


Hem;  L.  Kendall,  of  Chloago,  and  Hoiiy  B. 
Whitcomb  were  indebted  to  the  testator  at  the 
time  of  his  deoease  and  still  continue  indebted 
;0  the  estate  to  an  amount  exceeding  the  l^at^, 
JO  wit:  to  the  amount  of  $13,600  with  interest, 
rhqr  have  no  visible  property.  The  object  ,of 
die  suit  is  to  sul^ject  me  legacy  to  the  payment 
>f  the  complainants'  judgment.  The  defense  is 
:hat  the  legacy  Is  not  cfau'eeahleinfavorof  the 
xnnplainants,  so  long  at  the  debt  to  t^e  estate 
'emains  unpaid. 

Where  a  legatee  is  a  debtor  to  the  estate,  be 
s  entitled  to  only  the  excess,  if  any,  of  the  leg- 
icy  over  the  debt.  Williams,  Executors,  1804; 
mtY.  Wood,%V.yim&A^%8mithv.Keamey, 
)  Barb.  Ch.  588,  fi4():  Jfe  BogaH,  38  Hun,  466, 
168;  Wmet  r.  GreenJUtt.  S»  Bear.  876,  882  ; 
Am'IAt.  Smith.  8  Oiffard,  368. 

The  light,  it  has  been  said,  is  rather  a  right 
o  pay  out  of  the  fund  in  hand  than  a  right  to 
et  on.  It  has  also  been  said  that  the  right  rests 
ipon  the  equitable  principle  that  the  legatee  is 
Kit  entitled  to  the  legacy  while  he  retains  a  part 
ft  the  assets  out  of  which  it  ought  to  be  paid, 
nie  legacy  is,  accordingly,  regarded  as  applied 
tro  tanto  in  payment  of  the  debt;  and  it  has 
leen  held  that  it  may  be  so  regarded  even  when 
he  debt  is  barred  by  the  Statute  of  Limitations. 
Tonrtenay  v.  WiataTM,  8  Hare,  589,  639.  note ; 
loata  V.  Chatet,  88  Beav.  249;  lie  Bogart,»upra. 

In  &nith  V.  Smith  the  principle  was  applied 
vfaen  Uie  legai^  was  to  a  member  of  an  uuoIt- 
mX  firm  whteh  was  indebted  to  the  estate.  The 
Tice  Chancellor  said:  "It  seems  to  me  that  the 
)rinclple  which  governs  the  case  is  this:  that 
he  legatee  shall  not  be  entitled  to  receive  out  of 
he  estate  of  the  testator  any  part  of  the  bounty 
□tended  for  him  by  the  testator,  until  he  has 
wid  all  his  obligations  in  the  shape  of  debts 
rtiichmay  be  due  to  that  estate."  See  also,  Ex 
°tirte  Stepheru,  11  Yes.  24.  26;  Fulketton  v. 
DatmpffTt,  70  MO.  641;  Smith  T.  Felttm,  48  N. 
r.  419. 

It  is  clear  therefore  that  if  the  legatee  were 
limself  suing  fortbe  legacy  in  equity,  he  could 
lot  recover  it,  the  joint  debt  remaining  unpaid, 
low  do  the  complainants  get,  under  this  pro- 
eeding,  any  higher  equity?  Their  counsel 
oake  two  suggestions: 

The  first  is  that  the  complainants  are  enti- 
led to  priority  because  their  claim  has  been  re- 
Inced  to  a  judgment.  A  sufficient  answer  to 
ttia  is  that  the  defendants  do  not  need  any  jud^;- 
nent,  their  right  of  retainer  being  equivalent  m 
quity  to  a  judgment. 

The  second  suggestion  is  that  equality  is 
iqulty  and  that  ue  complainants  are,  there- 
'ore,  entitled  to  share  the  legacy  ratably  with 
he  defendants.  We  do  not  uink  this  position 
s  tenable.  The  defendants  are  entitled  to  their 
ight,  which,  whether  the  legacy  is  sued  for  bv 
>be  legatee  or  hy  his  credhora,  remains  unal- 
ered- 

7^ HUUHKoimi,  wiVi ooOm. 


Leonard  TILLIN6HAST 

Whipple  V.PHILLIPS. 

1.  A  received  a  bond,  made  an  aaatpi- 
■cat  for  the  braeflt  of  his  creditors, 

a.  L 


settled  with  his  creditorB,  received  back 
the  bond  from  his  aseig^nee  and  brought 
suit  thereon.  At  the  trial  he  testified 
that  he  gave  new  notes  for  his  old  in- 
debtedness; whereupon,  he  was  asked 
by  the  defendant  what  was  the  tenor  of 
these  notes  and  whether  he  had  paid 
them.  Held*  that  the  question  was 
immaterial  and  was  properly  excluded. 
2.  The  bond  must  be  sued  In  the  name  of 
A,  whether  the  suit  is  for  the  benefit  of 
A  or  of  the  assignee;  and  the  return  of 
the  bond  to  A  is  proof  of  authority  from 
the  assignee  to  A  to  bring  suit. 

(ProvMenoe  Filed  Ootolter  IT,  1EI80.> 

ON  defendant's  exceptions  to  Court  of  Com- 
mon Pleas.  Overrttled. 
The  case  is  stated  in  the  opinion. 
Mr.  Dexter  B.  Potter,  for  defendant: 
The  giving  of  a  promissory  note  is  not  the 
payment  or  settlement  of  a  debt.  Sioeet  y.  James, 
2  R.  I.  271,  294;  Wlieeter  v.  Se/troeder,  4  R.  1. 
888.888. 

The  conveyance  to  the  assignor  before  the 
debts  were  paid  was  void  Burrul,  Assignments, 
2d  ed.  chap.  45,  548. 

Mr.  James  C.  Collins,  for  plaintiff. 

JhartaiB,  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  for  the  breach  of  a 
bond  or  of  a  contract  in  the  nature  of  a  bond. 
One  of  the  defenses  is  that  after  the  bond  or 
contract  was  givm,  the  plaintiff  made  a  per- 
sonal assignment  for  the  benefit  of  his  creditors, 
and  therefore  has  no  right  to  prosecute  the 
action  for  himself.  The  plaintiff's  answer  is 
that  after  making  the  assignment  he  "settled 
with  his  creditors '  and  tliat  thereupon  the  as- 
signee gave  him  back  the  contract  or  bond.  In 
the  trial  to  the  jury  the  plaintiff  so  testified  and 
also  testified  in  cross  examination  that  he  gave 
new  notes  for  the  old  indebtedness. 

The  defendant  asked  if  the  notes  so  given  had 
been  paid  and  what  was  their  tenor.  The  court 
ruled  tSx  question  out  as  immaterial.  The  de- 
fendant excepted  and  now,  after  veidict  for  the 
plaintiff,  moves  for  a  new  trial  for  error  in  the 
ruling.  We  do  not  find  any  error.  The  actioo 
has  to  be  broiight  in  the  plaintifl's  name, 
whether  it  is  brought  for  the  plaintiff  or  for  the 
assignee.  It  makes  no  difference  therefore  to  the 
defendant  whether  it  is  brought  for  the  one  or 
the  other,  if  it  is  authorized,  so  that  the  defend- 
ant will  be  protected  in  satisfying  the  judgment. 
According  to  the  testimony,  it  was  authorized 
by  the  assignee;  the  restoration  of  the  contract 
being  tantamount  to  authorization. 

The  assignee  is  trustee  for  the  creditors,  and 
it  must  be  assumed,  in  the  absence  of  any  proof 
to  the  contrary,  that  he  properly  acts  for  them. 
Proof  that  the  notes  remain  unpaid  not  pniof 
to  the  contrary;  for,  even  if  the  notee  were  not 
given  and  received  as  "  absolute  payment,"  it 
cannot  be  thence  inferred  that  "the  settlement" 
was  not  intended  to  have  at  least  the  effect  of 
releasing  the  assigned  property  from  the  trust. 
And  see,  Moan  f .  Otniahlin,  4  Allen,  885;  Good- 
rich v.  Sicvena,  116  MtM.  170. 

Exceptions  owmUed. 
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Wanen  A.  H.  STEEBE 

V. 

Hark  H.  WOOD,  Admr. 

1.  A  pecuniary  legatee  nukij'*  within  three 
years  from  the  grant  of  letters  testa- 
mentary, brins  MA  action  against  the 
exeentor  forms  legacy, without  giving 
or  offering  to  give  bond,  under  Pub. 
Stat.  R.  I.  cap.  187,  §  10. 

3.  Review  <^tlie  statutory  provislou  of 
Pub.  Stat.  R.  I.  cap.  187.  g  10,  from  A.D. 
1798. 

(Provkknoe — FQed  December  81,  ISBBJ 

ASSUMPSIT.    On  demunor  to  the  plea. 
Demurrer  ruatained. 
The  question  presented  is  stated  in  the  opin- 
ion. 

Measrs.  Browne  A  Van  Blyek,  for  plaint- 
iff. 

Mr.  Edwin  Meteal^  for  defendant 

Dorfee*  CA.  J.,  delivered  the  opinion  of  the 

court: 

The  question  raised  by  the  demurrer  is: 
whether  a  pecuniary  legatee  is  entitled  to  bring 
an  action  at  law  for  tus  legacy,  within  three 
years  after  letters  testamentary  have  been  grant- 
ed, without  first  giving  or  offering  to  give  bond, 
under  Public  Sututes  R.  I.  cap.  187,  g  10. 

SecUon  10  is  as  follows: 

"  No  person  entitled  to  a  share  ia  the  estate 
of  any  aeceaeed  person  shall  have  a  right  to 
demand  the  same  within  three  years  after  ad- 
ministration or  letters  testamentary  granted  on 
such  estate,  unless  he  shall  give  binid  to  the  ad- 
ministrator or  executor,  witii  sufficient  surety, 
to  be  f^tproved  by  the  court  of  iwobate,  to  re- 
fund the  proportionate  share  cf  the  estate,  in 
case  any  debt  or  debts  shall  afterwards  appear 
against  the  sune,  and  the  executor  or  admmis- 
tnitor  should  not  have  a  sufficiency  of  the  es- 
tate in  his  lunds  undivided  for  Uie  payment 
thereof;  Provided,  That  the  heirs  at  law  or  dev- 
isees may,  during  said  term,  take  the  rents  and 
pvofits  of  the  real  estate  as  heretofore." 

Chapter  187  isentitled,  "OfJ>e»eenta,  JDiatH- 
Imtion,  DivMon  and  AdBaneSment"  and  relates 
almost  excludvely  to  intestate  estates.  Section 
10  is  under  the  head  of  "Distribution,"  next 
after  the  provision  for  the  distribution  of  sur- 
plus personalty  not  bequeathed.  It  makes  no 
mention  of  legatees  but  only  of  persons  entitled 
to  a  share  in  the  estate  of  any  deceased  person; 
languaee  which  more  fitly  designates  persons 
entitled  to  distribution  shares  than  persons  en- 
titled to  legades,  especially  pecunury  or  qte- 
cific  legacies. 

It  will  also  be  observed  that  the  bond  is  to 
be  given  "To  refund  the  proportionate  share  of 
the  estate  In  case  of  any  debt  or  debts  "  after- 
wards appearing.  The  language  applies  per- 
fectly to  the  case  of  a  distributee  but  very  im- 
perfectly to  the  case  of  a  pecuniary  legatee;  for 
such  a  legatee  would  not  have  to  contribute 
proportionately;  he  would  not  biave  to  contrib- 
ute at  all  so  long  as  there  were  any  intestate  or 
residuary  personal^  left;  and  even  after  the 
exhaustion  of  the  intestate  and  residuary  per- 
sonal^, he  would  not  necessarily  have  to  con- 
tribute proportionately,  some  l^ci^  being  en- 
titled to  {Hiority  over  others. 
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In  the  case  of  an  estate  where  the  executor, 
being  a  residuary  legatee,  has  given  bond  to 
pay  debts  and  legacies,  the  bond  would  be  use- 
less; since  an  executor  who  has  given  bond  to 
pay  debts  and  legacies  is  bound  to  pay  them 
whether  be  has  assets  enough  or  not.  CetwiB 
V.  A^er,  5  Oray,  67. 

The  provision  for  a  bond,  as  also  that  for  an 
action  at  law  for  a  legacr,  appears  in  the  digest 
of  1798,  pages  804  and  285  respectively.  TEieT 
likewise  appear  in  the  digest  of  1822,  pages  39B 
and  220;  and  in  the  digest  of  1884,  pages  347 
and  384.  In  the  latter  digests  the  provision  tat 
bond  is  the  same  as  now,  except  that  the  lan- 
gOAge  is,  "  No  person  entitled  to  a  share  in  an 
intestate  estate ''^ instead  of  "No person  entitled 
to  a  share  in  the  estate  of  any  deceased  peranL" 

The  provision  as  it  existed  in  these  digests 
could  not  be  construed  to  apply  to  legacies.  If 
it  applies  to  legacies  now,  it  applies  because  of 
the  verbal  change  noted.  Of  course  the  ques- 
tion arises:  why  the  change  unless  the  purpose 
was  to  extend  the  provision  to  l^ades?  The 
diange  first  occurs  in  the  revlsitHi  of  1857.  hi 
that  revision  the  statutes  were  carefully  rear 
ranged  according  to  subject  matter  and  revised 
in  point  of  expression,  often  without  any  intent 
to  alter  their  meaning.  The  statutory  provis- 
ions regulating  the  dutribution  of  intestate  per- 
sonalty and  the  statutory  provisions  for  a  bond 
already  spoken  of  were  separated  by  several 
sections  in  the  earlier  dlgttts,  anA  were  fint 
brou^t  into  juxtaposition  in  the  leTisloo  of 
1857,liev.  Stat.  R.  I.  cap.  109,  M  9, 10.  evident- 
ly because  of  their  relation  to  the  same  subject, 
namely:  the  distribution  of  intestate  estate. 

Of  course  the  revisers  must  have  been  sena- 
ble,  when  they  put  the  two  provisions  together 
under  the  same  head,  that  the  words  "  anaie  " 
and  "[Hroportionate  share"  in  the  provision  IxK 
the  bond  would  or  at  any  rate  might  naturally 
be  read  as  having  reference  to  the  {oecedlng 
provision  for  distribution,  and  so  be  con- 
strued to  mean  distributive  share  and  the 
proportion  of  such  share  needed  to  supply  a 
deficiency.  And  in  this  view  it  seems  to  us 
that  if  they  had  intended  to  have  the  provision 
extend  to  legacies  as  well  as  distributive  shares, 
they  would  not  have  relied  on  the  uncertain 
dumge  which  tfa^y  made,  but  would  have  ren- 
dered their  purpose  plain  beyond  Question  lif 
directly  saying:  "No  person  entitled  to  any 
l^^acy  or  share,  etc.,"  and  by  adapting  the  rest 
of  the  section  more  exactly  to  their  d^ign. 

This  view  is  strongly  corroborated  by  the 
fact  that  the  subsequent  provision,  Fob. 
Stat  R.  I.  cap.  189,  §  28,  for  an  action  at  law 
for  a  legacy,  gives  the  action  without  any  mo- 
tion of  a  bono,  though  the  action  is  subject  to 
the  same  limitation  m  respect  of  time  as  an  ac- 
tion for  debt  by  a  creditor.  An  executor  is  not 
liable  to  the  action  within  a  year  after  the  pro- 
bate of  the  will.  The  law  apparently  aasumes 
that  by  the  end  of  the  year  the  executor  wiU 
have  ascertained  what  the  estate  Is  and  what 
debts  there  are  and  whether  the  estate  will 
suffice  to  pay  both  debts  and  legacies.  Of  course 
the  executor  may  without  fault  have  failed  to 
get  this  knowledge.  If  so  the  case  will  have 
to  be  continued  until  the  judgment  can  be  safe- 
ly rendered. 

In  some  States  the  courts  have  power  by  stat- 
ute to  exact  arefundin»bond^Beoea8aryfor 
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the  security  of  the  executor,  before  entering 
judgment.  Whether,  independently  of  any 
statute,  it  would  be  possible  to  exact  such  a 
bond  we  leave  for  decision  when,  if  ever,  the 
question  is  raised.  Smith  v.  Lambert,  80  Me. 
137;  Dain  v.  NuuTiaUy,  8ft  Miss.  858;  Mook  v. 
Ongg,ll  8m.  &  M.  70;  PhrweU  y.Jaeobt,  4Ma88. 
VHrBreelu  T.  Lynde,  7  Allen,  64. 
Demurrer  auttaiTted. 


David  M.  COGQESHALL,  City  Treasurer  of 
the  City  Newport, 

V. 

Samuel  POLLITT  et  at. 

To  maintain  suit  on  a  bond  given  to 
o1»t»iii  a  liquor  UeenM*  under  Pub. 
Stat.  R.  I.  cap.  87,  it  Im  not  neceas&fy 
to  slutw.either  that  the  principal  debtor 
has  been  convicted  of  a  violation  of  the 
provisions  of  cap.  87,  or  th&t  the  bond 
has  been  approved  by  the  town  ooimcil 
or  board  tn  aldermen,  or  that  the  aore- 
tiea  on  the  bond  have  been  notified  titat 
their  suretyship  has  been  accepted  and 
that  the  Ucense  has  issued. 

CNeirpoit  Filed  October  21,  188S.) 

DEFENDAITTS'  petition  for  a  new  trial. 
Ditmimd. 

The  questions  presented  are  stated  in  the 

opinion. 

Mettrs.  WiUiam  P.  Sheffleld  and  Wil- 
liam P.  Shefleld.  jfr.*  for  defendants. 

Mr.  Fraaeia  B.  Pecfcham,  Oiti/  8olieii»r, 
for  plaintiff. 

Stinesst  delivered  the  opinion  of  the 
court : 

Three  requests  for  instructions  to  the  jury 
were  made  and  refused,  which  raise  the  follow- 
ine  quesdons : 

First:  is  it  necessary,  in  a  sidt  upon  a  bond 

f'ven  for  a  liquor  license,  under  F^ib.  Stat  R. 
cap.  87,  that  the  principal  must  be  convicted 
of  a  violation  of  the  provisions  of  said  chapter, 
before  the  bond  can  be  sued  ? 

Second:  is  it  necessarr  to  show  that  such 
bond  was  approved  by  me  board  of  aldermen, 
before  an  action  can  t>e  maintained  upon  it  ? 

Third:  is  it  necessary  to  show  that  the  sure- 
ties on  such  bond  were  notified  that  their  se- 
curity had  been  accepted  or  that  the  license 
bad  been  granted  T 

The  statute  requires  the  condition  of  the 
bond  to  be  that  the  licensee  "will  not  violate 
any  of  the  provisions  of  thisdiajpter."  Among 
the  provisions  is  one  prohibiting  the  sale  of 
Hqnor  on  Sunday,  which  Is  the  breach  declared 
upon  in  this  case,  followed  by  a  penalty  of  fine 
and  imprisonment,  for  its  violation.  Other  vi- 
olations are  also  made  criminal  offenses,  for 
which  the  offender  may  be  convicted  and  sen- 
tenced, e.  g. :  selling  liquor  to  minors  and  eject- 
ing intoxicated  persons. 
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But,  besides  these,  there  are  requirements  of 

the  statute  which  may  be  violated  without  in- 
volving a  criminal  liability,  to  which  the  con- 
dition of  the  bond  equally  applies; «.  g.:  that  a 
licensee  shall  not  connect  his  place  with  a  dwell- 
ing house;  that  he  shall  post  his  license  in  a 
ccmsi^uouB  position  in  the  place  when  the 
sales  are  made  and  exhibit  it  on  demand  tocer- 
tain  officers;  that  he  shall  not  sell  liquor  to  a 
person  of  notoriouslv  Intemperate  habits;  tiiat 
he  will  not  keep  a  disorderly  house,  to  the  an- 
noyance of  neighbors,  or  permit  gambling 
therein.  No  distinction  is  made,  in  the  provis- 
ions about  the  bond,  in  regard  to  the  different 
forms  of  violation  hat,  on  the  contrary,  the 
bond  is  made  to  covor  the  violation  of  uiy  pro- 
vision of  the  statute. 

The  defendants  contend  that,  because  section 
10  says:  "If  any  licensed  person  shall  be  con- 
victed of  the  violation  of  any  of  the  provisions 
of  ttiis  chapter,  his  bond  shall  be  put  in  suit," 
there  can  be  no  suit  without  the  previous  con- 
viction. If  this  is  so,  tlie  city  lias  no  security 
under  the  bond  against  those  violations  for 
which  there  can  be  no  conviction.  We  do  not 
think  that  this  was  the  intention  of  the  statute. 
The  bond,  like  any  other  bond,  stands  upon  its 
own  condition.  Upon  breach  tn  that  amdltiffia, 
an  action  arises. 

The  fact  that  a  suit  must  be  brought  when 
the  principal  has  been  convicted  does  not  pre- 
vent a  salt,  where  a  vicdation  of  the  law  has 
been  shown,  which  no  one  has  seen  fit  to  pros- 
ecute. If  prosecuting  officers  neglect  their  duty 
the  town  lus  still  a  remedy  upon  the  bond.  It 
is  evidently  required  as  an  additional  and  inde- 
pendent securi^  for  conformity  to  the  law, 
given  to  the  representative  of  the  town  which 
grants  the  license ,  as  one  form  of  protection 
to  the  town  against  violations  of  thelaw.  It 
may  be  sued  when  there  has  been  a  violation 
ofuie  statute;  it  must  be  sued  when  there  has 
been  a  conviction  under  the  statute;  but  other- 
wise the  one  does  not  depend  upon  the  other. 

With  reference  to  the  second  and  third  ques- 
tions; the  statute  requires  that  the  person  ap- 
plying for  a  license  shall  give  bond,  with  at 
feast  two  sureties  satisfactoiyto  the  town  coun- 
cil or  boud  of  aldermen.  This  must  be  done 
before  the  license  is  issued.  It  is  a  condition 
precedent  to  the  license.  It  is  the  obligation  of 
the  parties,  made  requifdte  by  law,  upon  which 
the  grant  of  a  license  depends.  The  issuing  of 
a  license  upon  such  obligation  is  at  once  its  ap- 
proval and  acceptance.  No  vote  of  approval 
could  be  more  signiflcant  and  no  more  formal 
notice  is  required,  because  it  is  the  accepting 
and  acting  upon  the  offer  of  the  parties. 

In  Wilson  v.  Ireland,  4  Md.  444,  it  was  held 
that  the  signing,  sealing  and  delivery  of  a  bond 
are  prtma  facie  evidence  of  its  acceptance  and 
approval. 

To  the  same  effect  is  Slate  v.  Ingram,  5  Ired. 
441.  See  also,  Angell  &  Ames.  Corp.  g 
10th  ed.  and  cases  dted.  The  only  cases  re- 
ferred to  by  the  defendants  relate  to  the  sim- 
ple offer  of  guaran^  for  the  debt  of  another, 
which  must  be  accepted  before  it  is  binding, 
and  they  have  no  application  to  the  case  before 
us.  We  therefore  find  that  there  was  no  error 
in  refusing  to  give  the  instructions  adced  for. 

Petition  dtsmitted. 
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William  HORRISSET,  By  His  Next  Friend, 

Dennis  Morrissey. 

V. 

PROVIDENCE  &  WORCESTER  R.  R.  CO. 

1.  A  young  child  strayed  from  its  home 
upon  a  railroad  track,  crossed  the  track 
and  foil  into  an  adjoining  trench.  The 
track  was  not  fenced  on  tne  trench  side. 
In  an  action  against  the  railroad  com- 
pany for  damages,  the  plaintiff  child 
claimed  that  his  fall  was  caused  by  the 
eompwur'a  ne^igenee  in  not  fencing 
the  track  on  me  side  of  the  trench. 
Held,  on  demurrer  to  the  declaration, 
that.thecompany  was,as  to  the  plaintiff, 
under  no  obU^tion  so  to  fence  its 
tracks  that  the  plaintiff  could  not  get 
from  theiQ  upon  the  adjoining  land,  and 

-  that  the  action  could  not  be  main- 
tained. 

9.  On  demorrer  to  a  declaration  against 
a  corporaticm,  the  charter  of  the  corpo- 
ration Is  not  b^bre  the  court. 

(ProvldeDoe — Filed  Februaiy  IS,  1886.) 

TRE6PABS  on  the  case.  On  demurrer  to 
the  declaration.   Ikmurrer  mHained. 
The  facts  are  stated  in  the  opinion. 
Mr.  Edwin  IHetcalf,  for  defendant. 
Mr.  Hugh  J.  Carroll,  for  plaintiff. 

Stinees.  J.,  delivered  the  opinion  of  the 
court: 

Upon  demurrer  to  the  declaration,  the  follow- 
ing  facta  are  before  us:  the  plaintiff,  a  child 
of  about  four  yeus,  living  upon  the  line  of  a 
rdlroad,  strayed  across  the  track,  in  front  of 
his  home,  to  the  opposite  side  of  the  railroad, 
where  there  was  no  fence,  it  being  the  duty  of 
the  defendant  to  maintain  one;  thence  into  land 
adjoining,  where,  within  a  few  feet  of  the  rail- 
road, was  a  trench  filled  with  water,  into  which 
the  child  fell,  receiving  injury. 

The  defendant  cites,  upon  the  brief,  a  pro- 
vision of  the  charter  of  the  Company,  requiring 
a  request  from  an  adjoining  owner,  before  the 
obligation  to  fence  arises.  But  Uie  charter  is 
not  before  us.  Assuming  the  duty,  as  set  forth 
in  the  declaration,  the  question  is,  whether  the 
action  can  be  maintained. 

A  fatal  objection  to  the  plaintiff's  case  is  that 
the  injury  was  not  the  result  of  any  breach  of 
duty  which  the  Company  owed  to  the  plahitlfl. 
The  obligation  of  a  railroad  company  to  guard 
its  track  oy  fences  is  chiefly  for  the  purpose  of 
protecting  persons  and  cattle  from  barm  to 
which  they  would  there  be  liable.  The  duty  of 
the  company  is  to  keeppeople  from  danger  on  its 
own  premises  and  not  from  danger  on  the  prem- 
ises of  its  neighbors.  The  C^ompanyis  not  bound 
80  to  guard  its  road  that  children  or  cattle  can- 
not get  across  it  to  the  land  of  other  persons; 
and  yet,  in  order  to  slate  a  case,  tlie  plaintiff, 
under  the  facts  before  us,  would  be  obliged  to 
set  out  such  a  duty. 

The  case  is  radically  different  from  one  where 
a  child  strays  upon  an  unguarded  track,  which 
he  might  reasonobl^  be  expected  to  enter,  and 
there  receives  an  injury.  Here  the  child  crossed 
the  track  in  safety;  and,  having  entered  upon 
land  on  the  other  ^de,  the  injury  was  caused 


by  the  fall  into  the  trench.  But  the  fall  was 
not  the  fault  of  the  Company  and  was  not  con- 
sequent upon  the  fact  that  there  was  no  fence 
within  a  few  feet  of  it,  on  the  side  towards  the 
railroad.  The  real  complaint,  therefore,  is  that 
the  defendant  did  nc4,  by  a  fence,  prevent  the 
child  from  crossing  the  track  into  another's 
land  and  there  faUing  into  a  trench.  The  de- 
fendant was  under  no  such  duty. 

"  In  an  action  for  neglect  oi  duty,  it  is  not 
enough  for  the  plaintiff  to  show  that  Uie  defend- 
ant neglected  a  du^,  and  that  he  would  not 
have  teen  injured  it  the  duty  had  been  per- 
formed: but  he  must  also  show  that  thedn^ 
was  imposed  for  his  benefit  or  was  one  wbidb 
the  defendant  owed  to  him  for  his  security  from 
the  mjury."  Smith  v.  Tripp,  18  R  I.  152; 
(yDonneU  v.  Providence,  etc.  fl.  fl:  Cb.  6  R.  L 
311. 

We  think  the  principle  which  is  so  clearly 
set  forth  in  these  cases  is  decisive  in  thepieBent 
case  and  the  demurrer  must  be  sostahiea. 

Demurrer  nutained. 


Benjamin  TRIPP,  Treasurer  of  the  City  of 
Provkience, 

V. 

James  C.  GOFF. 

Where  the  ineanin«  of  an  Act  is  aiubign- 
ous,  the  preamble  may  be  resorted  to, 
to  explain  it.  Where  the  body  of  an  Act 

Erovides  for  the  abatement  of  an  evil 
y  the  town  council  *'  of  any  such  place 
or  placeSj^  in  case  the  owner  neg^lecta 
to  abate  it,  upon  notice  to  do  so,  and  for 
the  recoveiT  of  the  cost  of  such  abate- 
ment; and  the  preambla  refers  to  "  cer- 
tain low  grounds  in  the  compact  part"  of 
the  town ;  an  action  to  reeoTcr  the  cost 
of  the  abatement  does  not  lie,  unless 
the  evils  alleged  are  stated  to  be  within 
the  designated  locality,  accordlns  to 
the  preamble. 


(Provldenc 


-Filed  April  1.  ISSBJ 


ASSUAIPSIT.   On  demurrer  to  the  declats- 
tion.  Jiemurrerntatained. 
The  case  is  stated  In  the  opinioa 
Mr.  Benjamin  N.  Iis^ham,  for  defendant. 
MsMtrs.  Nicholas  Van  Sly«k  and  Bte- 
phen  S.  Cooke,  Jr.,  Cit^  SoUeitort,  for 
plaintiff. 

Per  Curiam: 

This  is  an  action,  under  a  local  Act,  en- 
titled "  An  Act  for  Filling  up  Certain  Low 
Qrotuds,  Covered  with  Stagnant  Water,  in  the 
Compact  Part  of  the  Town  of  Providence,"  to 
recover  the  amount  expended,  under  the  Act,  in 
filling  up  certain  low  grounds  covered  with 
stagnant  water,  belonging  to  the  defendant 

The  Act  was  passea  in  1822.*  It  is  preceded 
by  a  preamble,  which  is  as  follows:  "Whereas, 
it  haUi  been  represented  unto  this  Assembly  that 
certain  low  grounds  in  the  compact  part  oi  the 
Town  of  Providence  are  covered  with  stagnant 
water,  to  the  great  prejudice  of  the  inhsbitanti 
in  the  vicinity  of  such  places;  for  remedy  where, 
of."  The  body  of  tlie  Act  provfttes.  upon  In. 
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formation beiDg  given  "of  any  Bueli. place  or 
places,"  to  the  town  council  of  said  town,  for 
the  abatement  of  the  evil  bj  the  town  council, 
in  case  the  owner  neglects  to  abate  it  upon  no- 
tice to  do  so,  and  for  the  recovery  of  the  cost  of 
abatement  by  the  town.  The  declaration  doea 
not  allege  tlmt  the  grounds  filled  are  within 
what  was  the  compact  part  of  tfae  city  in  1^, 
and  it  is  conceded  that  they  are  not  within  it. 
The  decUiatton  is  demurred  to  on  the  ground 
that  the  action  does  not  lie  under  the  Act. 

It  is  very  clear  that  the  action  does  not  lie, 
unless  the  Act  is  broader  in  its  scope  than  the 
preamble.  The  Act  is  tmintelligible  without 
reference  to  the  preamble,  inasmuch  as  it  pro- 
vides for  actions  only  in  regard  to  any  such 
place  or  places,  clearly  meaning  any  such  place 
or  places  as  are  designated  in  the  preamble ;  and 
cannot  be  any  wider  in  scope  than  the  pream- 
ble, unless  by  the  words  "mch  place  or  places" 
the  intention  is  to  indicate  the  character  of  the 
places  only  and  not  their  locality.  We  do  not  see 
any  sufficient  reason  for  making  this  distinc- 
tion. The  Act  is  local.  It  may  well  be  con- 
strued as  intended  to  apply  only  to  evils  then 
existing  within  a  designated  Iccfuity.  Accord- 
ing to  the  preamble,  its  purpose  was  to  remedy 
the  evils  mentioned  in  the  preamble.  Tlw  ope- 
ration of  an  Act  is  not  to  be  reatrained  by  ue 
preamble  where  the  meaning  is  clear,  but 
where  the  meaning  is  ambiguous  the  preamble 
may  be  resorted  to,  to  explain  it.  Here  the 
preamble  not  onl^  may  be  but  must  be  resort- 
ed to,  and  we  tlunk  that  the  statute  must  be 
construed  as  an  Act  which  simply  gtvea  a  rem- 
edy for  the  evils  mentfcmed  in  the  {ffearable. 

iJemvmr  mMained. 


Michael  McGARRAHAN 
11. 

William  A.  LATERS. 

Every  priT»t«  peiwon  is  reapoiuilble  for 
a  wMmsfbl  Immisonment  directed  or 
anthiOTized  by  ntm. 

(Provideoae  Filed  Aiwfl  8,  IBM.) 

ON  plaintiff's  exceptions  to  the  Court  of  Com- 
mon Pleas.  Siutaijud. 
The  case  and  facts  are  stated  in  the  opinion. 
Memt.  Charles  H.  Pafe  and  Franklin 
P.  Owen,  for  plaintiff. 
Jfr.  Stephen  O.  Edwarda.  for  defendant. 

Per  Curiam ; 

This  action  comes  up  from  the  Court  of 
Comnum  Pleas  on  exceptions.  It  ia  an  action 
of  treipasa  for  assault  and  battery  and  folaa  im- 
prisonment. At  the  trial  in  the  court  below, 
testimony  was  introduced  to  show  that  the 
plaintiff,  at  a  restaurant,  ordered  a  rare  steak. 
The  waiter  brought  him  one  which  was  well 
done,  which  the  plaintiff  refused  to  take.  He 
repeated  his  order  and  the  waiter  brought  him 
another  steak  which  was  rare  and  which  he 
accepted  and  offered  to  pay  for,  but  refused  to 
pay  for  the  one  which  was  well  done.  The  de- 
fendant, a  clerk  having  charge  of  the  restau- 
rant,directed  an  officer  to  teke  the  phiintiff  into 
custody.    The  officer  obeyed  and  took  the 

X.  L 


plaintiff  to  the  police  station,  from  which  he 
was  removed  to  the JalL  On  trial  for  the  offense, 
he  was  acquitted.  The  plaintiff  in  the  court  be- 
low rested,  after  the  i»oduction  of  this  testi- 
mony; and,  thereupcni,  the  court,  on  motion  of 
the  defendant,  granted  a  nonsuit.  The  nound 
of  the  nonsuit  was  that  the  defendant  La  vers 
simply  gave  the  direction  for  the  arrest  and  (Ud 
not  ouierwiae  participate  in  it. 

We  think  the  nonsuit  was  erroneous.  The 
law  is  well  settled  that  every  [nivate  person  is 
responsible  for  a  wrongful  impriBonment  di- 
rected or  authorized  by  him.  Sarkfr  v.  Bra- 
ham,  2  W.  Bl.  866:  Goliett  v.  Fotter,  2  H.  &  N. 
856;  Bumap  v.  Margh.  18  lU.  586 ;  Clifton  v. 
Qraymm,  2  Stew.  (Ala.)  413. 

^xeptiont  sustained  and  com  remitted  to 
Court  of  Common  Pleat  for  a  new  trial. 


WUllam  J.  BRIOHTMAN 
e. 

Daniel  A.  CHAPIN. 

A  tract  of  land  bounded  east  and  weet 
by  highways  was  platted  into  house 
lota  and  streeta.  A.  an  owner  by 
purchase  of  several  of  these  lots,broiifl:ht 
treapaaa  qtiare  dauoam  a^rainst  B,  who 
had  purchased  one  of  them,  for  nain^ 
the  platted  atreet  in  front  of  the  lota 
of  A  and  B  as  a  means  of  access  to 
a  house  and  lot  owned  by  B,  situated  on 
the  east  aide  of  the  east  bounding  bi«^b- 
way  and  not  on  the  plat  in  queetton. 
Held*  that  A  was  entitled  to  reeorer. 
notwithgtand  ing  B  paaaed  over  or  along 
his  lot  (m  the  plat  in  going  to  aod  txcm 
his  house. 

(Newport  FUed  October  M,  USl) 

TIRESPASS  quart  clataumfreffit.  Judgment 
for  plaintiff. 
The  case  is  stated  in  the  opinion  of  the  court. 
Mesm.  William  P.  S&effleld  &  WU- 
UamP.  Sheffield,  Jr.,  for  plaintiff. 

Metart.  Browne  &  Van  Kyvk.  for  de- 
fendant. 

Dnrfee,  Ch.  J.,  delivered  theopinion  of  the 
court: 

This  is  an  action  of  trespass  quart  davtum 
fre^t.  The  defendant  pleads  the  general  issue 
and  a  special  plea  justifying  the  acts  complained 
of  as  committed  in  the  exercise  of  a  right  of 
way  over  the  plaintifTs  said  close;  said  right  of 
way  being  appurtenant  to  land  belonging  to  the 
defendant  and  described  in  the  special  jdea  as 
lot  thirtv-one  on  a  plat  of  house  lots,  etc.  The 
plaintiif  replies  that  the  acts  complained  of  are 
not  the  acts  mentioned  in  the  special  plea  but 
other  acts  not  committed  in  the  exercise  of  said 
right  of  way.  The  defendant  rejoins  that  he  is 
not  guilty.  The  case  is  tried  to  the  court  on 
both  law  and  fact,  jury  trial  being  waived. 

At  the  trial  it  appeared  that  the  plaintiff's  close 
was  part  of  a  tract  of  land  in  Tiverton.Iying  be- 
tween two  public  roads  and  bounding  easterly 
on  one  and  westerly  on  the  other;  that  said 
tract  had  been  platted  into  house  lots  intersected 
by  ways  or  avenues;  that  several  of  these  lots 
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bounding  northerly  on  North  Avenue,  bo  called, 
being  one  of  said  vays,  had  been  conveyed  as 

filatted  to  the  plaintiiT;  and  that  another  of  said 
ot8,  bounding  northerly  on  said  North  Avenue 
and  easterly  on  one  of  said  public  roads,  to  wit: 
lot  No.  81  had  been  sold  andconv^ed  as  plat- 
ted to  the  defendant.  The  defendant  claims 
a  right  of  way  as  appurtenant  to  lot  No.  81 
along  said  North  Avenue,  and  the  plaintiff 
does  not  dlmute  the  right.  It  also  upjpeiaKd 
that  the  defendant  Is  the  owner  of  a  house 
and  land  on  the  east  side  tyf  the  puUlc  road 
which  bounds  said  tract  and  said  lot  No.  81  on 
the  cast.  Testimonv  was  submitted  to  show 
that  the  defendant  nad,  at  divers  times,  used 
North  Avenue  for  the  purpose  of  going  from 
his  said  house  and  land  to  the  public  road  west 
of  said  platted  tract  and  of  returning  therefrom. 

We  think  that  such  a  use  of  North  Avenue 
was  proved,  and  that,  though  the  defendant 
paued  over  or  passed  lot  No.  81  in  going  and 
returning,  it  was  also  proved  that  he  did  so  with- 
out any  purpose  connected  with  lot  No.  81  but 
only  as  a  way  to  and  from  his  house  as  aforesaid . 
It  is  this  use  of  North  Avenue  which  is  com- 
plained of  by  the  plaintiff,  and  the  qneRticai  is 
whether  the  ownership  of  lot  No.  81  justifies 
the  defendant  In  such  use  of  it,  no  question  be- 
ing raised  but  that  the  fee  of  Norta  Avenue, 
BUDject  to  the  right  of  way,  rests  in  the  abut- 
ters. 

The  leading  case  on  the  subject  is  Bowell  v. 
Xing,  1  Mod.  190,  decided  by  the  English  court 
of  common  pleas  two  centuries  ago.  The  case 
was:  A  had  a  way  over  B's  ground  to  Blackacre 
and  drove  his  catUe  over  B's  ground  to  Black- 
acre,  then  to  another  place  beyond.  The  ques- 
tiou  was  whether  this  was  lawful.  It  was  \irged 
for  the  d^endant  that  when  his  cattle  were  at 
Blackacre,  he  might  drive  Uiem  whither  he 
would.  On  the  other  side,  it  was  said  that,  if 
so,  the  defendant  mixht  purdiaae  100  or  1,000 
acres  adjoining  Blackacre,  to  which  he  pre- 
scribed  to  have  a  way,  and  so  the  plaintiff  would 
lose  the  benefit  of  his  land;  that  a  prescription 
presupposed  a  gnmt  and  ought  to  be  continued 
according  to  the  intent  of  the  original  creation. 
To  this  ue  court  agreed  and  gave  judgment  tor 
the  plaintiff.  The  case  states  the  law  and  tlie 
reason  of  the  law,  and  it  has  been  followed  uni- 
fcmnly  in  both  England  and  America.  Lawton 
V.  Ward,  1  Ld.  Raym.  76;  ShaUv.  Glenitter,  16 
C.  B.  N.  S.  81.  106;  AUan  v.  Otmme,  11  Adol. 
&E.  769;  Davenport  V.  LavMon,  31  Pick.  72; 
Shroder  v.  Brenneman,  88  Pa.  St.  848;  JWnM 
v.  MartMn,  34  N.  H.  440. 

Judgment  for  pUUntiff  for  ten  cenU  damaga 
andeoOt. 


Louis  W.  ANTHONY,  Collector  of  Taxes, 
t. 

John  R.  CASWELL,  Trustee. 

A  trustee  resident  in  another  State,  who 
holds  ae  trustee  no  property  in  this  State, 
is  not  liable  to  tazaiion  In  the  town 
where  his  cestui  que  trust  restdee  In  this 

State. 

(Newport  FUed  October  8, 188S.} 

ON  plaintifTs  exceptions  to  Court  of  Common 
Pleas.  Overruled. 
The  case  Is  stated  in  the  opinion. 


Meun.  WlSUiu^  P.  Slieg^  and  mil- 
Uun  P.  Sheffleld.  Jr.*  for  plaintiff. 

Mr.  Franeis  B.  PeoUuw,  fordefendant: 

In  this  State,  such  personal  property  only  as 
belongs  to  the  Inhabitants  of  the  State  is  liable 
to  taxation;  Pub.  Stats,  chap.  41,  §  1;  uoleas 
it  be  personalty  permanently  located  hare  and 
described  in  section  0  of  chapter  42. 

Both  real  and  personal  property  is  to  be  taxed 
totheowner.  ^4,9. 

Our  statutes  in  tiieee  respects  oonfiotra  to  the 
general  rule  of  the  laws  of  tajcation.  which  pre- 
Bcribe  that  personalty  not  visible  or  tangible, 
and  therefore  incapable  of  having  anftu  apart 
from  its  owner,  can  only  be  taxed  to  its  owner  id 
the  State  where  he  reddea.  Djfer  v.  Otbome,  11 
R.  I.  835. 

As  soon  as  a  man  ceaaea  to  be  an  inhabitant 
of  the  State,  his  HaMlity  to  taxatkm  f6r  po^ 
Bonal  property  also  ceases.  Barber  r.  Palter,  8 
R  I.  15. 

By  owner  is  meant  legal  owno*.  Taxes  are 
not  laid  on  ceetuie  que  truM.  Unless  by  force  of 
special  statute,  attachments,  assessmratsorkv- 
ies  on  equitable  rights  are  unknown.  Bar- 
roughs,  Tax.  338,  and  cases  dted;  Ihrr  t.  Bee- 
ton.  6  Gray,  181. 

The  provisions  of  sections  13  and  18  of  diap- 
ter  42  accord  with  this  doctrine  and  are  inceo- 
sistent  with  any  other,  providing  as  they  do  for 
chargingtbe  tax  against  the  trustee,  even  when 
the  ben^ciary  reades  in  this  State  and  (be  tax 
is  to  be  made  In  the  town  where  the  latter  re- 
sides. 

DnHbe,  Oh.  J.,  ddtveied the  opinkn  irf the 

court: 

This  is  an  action  for  taxes  assessed  against 
the  defendant  as  Trustee  of  Philip  Caswell  and 
Elizabeth  Caswell,  underthe  will  of  PhOipCaa- 
well,  Jr.  The  taxes  were  nnseoped  in  1681, 
1882, 1888  and  1884,  in  the  Town  of  JamestowB. 
where  the  said  I^ilip  and  Elizabeth  then  re- 
sided. 

The  defendant  pleads  a  special  plea  setting 
forth  that  for  more  than  fifteen  years  last  past 
he  has  not  owned  any  real  or  other  property  as 
Trustee  in  Jamestown  or  in  the  State;  and  has 
not  resided  in  the  State  but  has  been  a  domi- 
ciled inhabitant  and  citizen  of  the  Stateof  Kew 
York. 

The  plaintiff  demurs  to  the  plea. 

The  question  is  whether  a  trustee,  reddest  in 
another  State,  who  has  no  property  as  trustee  in 
this  State,  is  liable  to  taxation  in  tiie  town  where 
his  eeUuit  que  trueteni  reside,  if  they  redde  in 
the  State.    Our  statutes  provide  that  '  'All  real 

Eroperty  in  the  State  and  all  personal  property 
elonging  to  the  inhabitants  thereof  shall  be 
liable  to  taxation, unleae  otherwise  specially  pro- 
vided;" that  "All  real  estate  shall  be  taxed  in  the 
town  where  the  same  is  ntuated;"  and  that  "All 
ratable  personal  property  shall  be  taxed  in  the 
town  in  which  the  owner  shall  have  had  his 
actual  place  of  abode  for  the  larger  portion  of 
the  twdn  months  next  precedihg  the  first  d»y 
of  April  tn  each  year,  unlew  otbawin  fto- 
vided."  Pub.  Btat.  R  I.  cap.41,  g  landcapL 
42,  g§  1.  9. 

These  provisions  accord  with  the  usual  nue 
that  real  estate  diall  be  taxed  where  it  is  ato- 
ated;  and  personal  estate  to  the  owner  whrnbs 
has  hisdomicU. 
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In  Barber  t.  Potter,  8  R.  1. 15,  it  was  decided 
that  a  persoD  not  an  inhabitant  of  the  State 
where  the  tax  is  assessed  is  not  liable  to  be  taxed 
forpersonal  estate  in  general,  in  any  town. 

lliere  are  special  provisions  that  ceortaln  kinds 
of  personal  property  shall  be  regarded  as  real 
estate  for  the  purposes  of  tazatfon.and  that  cer- 
tain other  kinas,  capable  of  having  a  local  aitui, 
shall  be  taxed  in  the  towns  where  they  are  situ- 
ated. Pub.  Stat.  R  I.  cap.  42,  |-5  8,  9,  10. 
The  defendant  is  clearly  not  liable  to  taxation 
as  Trustee  under  any  of  these  provisions.  The 
plaintiff  does  not  claim  that  be  is  liable  under 
them,  but  claims  that  he  is  liable  under  cap.  42, 
g  18,  which  is: 

"All  personal  property  held  in  trust  by  sny 
executor,  administrator  or  trustee,  the  income 
of  which  is  to  be  paid  to  any  other  person,  shall 
he  assessed  against  the  executor,  administrator 
or  trustee,  in  the  town  where  such  other  person 
resides;  bat  if  sach  person  raSAea  out  of  the 
State,  then  in  the  town  where  the  executor,  ad- 
minigtrator  or  trustee  reeideB;  and  if  there  be 
more  than  one  sucb  executor,  administrator  or 
trustee,  then  in  equal  proportions  to  each  of 
such  executors,  administrators  and  trustees,  in 
the  towns  where  they  respectively  reside." 

The  provision,  t&ken  literally,  extends  to 
trustees  wherever  resident  and  to  property  wher- 
ever situated,  if  only  the  cetluig  que  trutient  re- 
dde  in  this  State.  The  statutes,  however,  must 
be  understood  to  extend  only  so  far  as  the;^  are 
operative,  namely:  to  persottsand  things  within 
the  State  or  to  persons  subject  \o  the  jurisdiction 
of  the  State  by  reason  of  their  domicil. 

An  inspection  of  our  statutes  will  show  that 
theydo  not  in  express  terms  limit  their  own  oper- 
ation to  the  State,  the  limitations  being  implied 
as  a  matter  of  course.  The  only  reason  sug- 
gested for  not  implying  it  here  is  that  the  taxes, 
though  assessed  against  tbe  nonresident  trustee, 
are  virtually  assewed  against  the  resident  cetiuit 
que  imslent,  being  payable  out  of  the  trust 
property.  And  it  is  strongly  urged  that  if  the 
limitation  is  implied,  taxpayers  will  be  tempted 
to  transfer  thdr  ratable  personal  estate  to  non- 
reddent  trustees  for  the  purpose  of  escaping 
taxation. 

We  acknowledge  the  force  of  these  arguments 
but  we  are  not  convinced  by  them.  The  statute, 
following  the  common  rule,  clearly  recognizes 
executors,  administrators  and  trustees  as  the 
ownetB,  forthepnrpOBesof  tazatlon.of  the  prop- 
erly held  in  trust  by  them ,  And  see,  Greene  v. 
Mumford,  4R.  I.  818,  81». 

It  IB  against  them  that  the  taxes  are  ordered 
to  be  assessed,  and  no  remedy  is  provided  for 
tbe  collection  of  taxes,  assessed  against  them, 
from  resident  CMfuM  que  trusient.  It  will  he 
noticed  loo,  that  section  12  provides  that  when 
the  ee^uii  are  nonresident,  the  trustees  shall 
nevertbdess  be  taxed  in  the  towns  where  they 
severally  reride.  It  is&ir  to  sapposo  that  the 
State  intends  to  allow  to  other  States  the  same 
right  which  it  claims  for  itself  and  does  not  con- 
template a  dobble  taxation.  And  see.  Dorr  v. 
aty  iff  Boston,  8  Gray  181. 

Our  conclusion  is  that  the  purpose  of  section 
12  is  aimplT  to  determine  where  property  held 
m  trust  shall  be  taxed,  not  to  extend  the  liabil- 
ity to  taxation.  The  demurrer  will  therefore 
be  overmled  and  the  special  fdea  sustained. 

Sixeej^iom  overrvled. 


Clara  S.  BULLOCK 
WnUam  H.  WHIPP  etdl. 

1.  A  made  a  loan  of  money  to  B  and  re- 
ceived B's  note  accompanied  by  a  paper 
signed  by  B  and  his  wife,  acknowledged 
and  recorded,  and  which  would  have 
been  a  valid  mortfufe  had  it  l>een 
sealed.  C  attached  Bb  interest  in  the 
realty  described  in  the  paper;  where- 
apoD  A  filed  a  bill  in  eqnitjr  against 
B  and  his  wife  and  C;  enarging  acci- 
dent and  mistake  as  tbe  cause  of  the  pa- 
per not  being  sealed,  and  actual  notioeof 
the  paper  on  the  part  of  C;  and  pray- 
ing that  the  paper  might  be  reformed 
hr  aflzin|;  seala.  C  demurred  to  tbe 
bUl.  HeicL  that  the  dennrmp  must  be 
OTemled. 

2.  A  man  cwnot  allow  another  to  part 
with  money  on  the  fkltb  of  a  convey' 
anee  and  then,  taking  advanta^  of 
some  defect  known  to  himself,  claim  to 
have  acquired,  by  a  subsequent  convey- 
anoe,  a  title  better  in  equity  than  that 
obtained  by  such  other. 

(ProvMence — med  December  10, 1886J 

BILL  in  equity  to  reform  a  morteage.  On 
demnner  to  tbe  bill.  OmruMC 
The  facts  are  stated  In  the  opinion. 
Me»ar».  WUson  ft  J^nekea,  for  respond 

ent,  George  B.  Peck: 

The  bill  is  demurrable  for  the  following 
reasons :  equitv  will  not  relieve  against  mis- 
takes arising  nom  negligence,  mown  v. 
gan,  71  Mo.  068;  AOantie  F.  A  K.  Int.  €h.  v. 
Wilton,  5  R  I.  479;  Graham  v.  Berrvmanji9- 
N.  J.  Eq.  29;  DiUett  v.  Kemble,  25  N.  J.  Eq. 
66;  Foot-Am  v.  Murphy,  26  N.  J.  Eq.  484. 

A  mortgage  executed  without  a  seal  is  not  a 
legal  mortgage.  In  equi^^  it  amounts  to  a 
compact  for  a  mortgage,  and  as  such  creates- 
no  hen.  Jones,  Mort.  §  81;  WhittY.  Dmman, 
16  Ohio,  60;  Goodman  v.  Randall,  44  Conn. 
821;  Bloom  v.  Hbmle,  4  Ohk)  St  40;  t. 
8/tuey,  8  Ohio  St.  509;  Van  Tkomiley  v. 
Peters,  26  Ohio  St.  471. 

It  cannot  be  maintained,  that  any  legal  es- 
tate was  passed  to  the  mortgagee  bv  this  defect- 
ive conveyance.  Mayham  v.  Coowia,  14  Ohio, 
438;  atanaOl  v.  Boberts,  18  Ohio,  148;  Lessee 
ofjohii^n  V.  Haines,  3  Ohio,  66, 

The  requlTements  of  the  statute  must  be  com- 
plied with  in  everv  particular,  or  the  record  of 
tbe  instrument  will  be  inoperative  as  construc- 
tive notice.  Shulte  v.  Moore,  1  McLean,  520, 
537;  Prin^le  v.  Dunn,  37  Wis.  449;  Qalpin  v. 
Abbott,  6  Mich.  17;  Graves  v.  Graves,  6  Gray, 
891;  1  Story,  Eq.  Jur.  §  404;  Seradon  v.  Kim- 
baa.  7  Oa.  48^.  . 

The  record  of  any  instrument  which  dis- 
closes a  defect  in  its  execution  is  a  mere  nul- 
lity and  is  not  notice  for  anypurpose.  Par- 
ret  V.  Shaubhut,  6  Minn.  828;  Tliompson  v. 
Morgan,  6  Minn.  892;  Harper  v.  AmA,  10 
Rich.  Eq.  149. 

The  court  is  here  asked  to  contravene  the  ex- 
press provisions  or  policy  of  the  law;  and  this  a 
court  of  equity  has  no  power  to  do.  Price  t. 
CutU,  39  Ga.  143;  2  Waahh.  Real  Prop.  4n,  59; 
Diddnson  v.  Glmne^,  27  Conn.  104^ 
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The  complainaDt  is  not  entitled  to  relief,  on 
account  of  laches.  Suite  y.  Maloiuj/,  48  Wis. 
881. 

Mr.  Ja.aM«  TUUnflrlubat,  for  complain- 
ant: 

Equity  will  reform  a  deed  to  make  it  con- 
form to  the  real  contract  between  the  parties, 
against  all  persons  except  bona  fide  purchas- 
ers for  value  without  notice.  1  Story,  £)q.  Jur. 
i%  193,  IS9. 1«5;  Adams,  Eq.  n68,  noU  1;  OH- 
l^pie  V.  Moon,  3  Johns.  Ch.  586;  Alien  v. 
Brown,  6  R.  I.  886;  Whitehead  v.  Broim,  18 
Ala.  682;  Ston*v.  Hale.  17  Ala.  557;  Watt  v. 
Arrington,  18  Qa.  88;  Alexander  t.  Newton, 
2Gratt.266;  Taylor  v.  Wheeler,  8  Vem.  665; 
1  Jones,  Mort.  §  99;  Raiding  v.  Haekett,  1  Nev. 
860;  Willit  V.  Hendermm,  4  Scam.  18;  Tay- 
lor V.  Luther,  2  Sumner,  238;  Blodgett  v.  Ho- 
bart,  18  Vt.  414;  BaH  r.  Fa/rmen  d  Meek. 
Bank,  83  Vt  262,  364;  Chnyera  t.  Mer{eU$,  76 
Ind.  448. 

Equity  will  affix  seals  as  well  as  correct  other 
mistakes.  Sprin^ifi^  Savinge  Bank  v.  South 
Cong.  Soc.  127  Mass.  616;  L^non  Samngt 
Bank  v.  HoUenbeek,  29  Mino.  823;  BeardOey  r. 
Knight,  10  Vt.  186;  Harding  t.  JmeU,  78  Me. 
436;  18  U.  S.  Digest,  N.  S.  808;  Eennard  t. 
George.  44  N.  H.  440;  Burc^  t.  Franeit.  1  Eq. 
Ca.  Ab.  820,  cited  by  Mr.  Vernon  in  Pinch  t. 
WineJteleea,  1  P.  Wms.  279. 

Were  this  otherwise,  the  complainant's  mort- 
ga^,  although  defective  as  a  legal  conveyance, 
gave  her  an  equitable  lien  upon  the  estate,  su- 
perior to  all  other  liens  except  those  of  bona 
fide  purchasers  for  value  without  notice.  Cases 
ante,  and  1  Jones,  Mort.  g  168  and  cases  dted; 
Id.  S§  166. 167,  169. 170,  188;  2  Pow.  Mort.  458, 
466;  Haekett  v.  Begnolda.  4  R.  I.  613;  FineJi 
V.  Wincheleea,  1  P.  Wms.  278;  Bum  v.  Bum, 
8  Yes.  681;  Lake  v.  Boud,  10  Ohio,  416;  Bank 
trf  Muekingum  v.  Carpenter't  Admrg.  7  Ohio, 
31,  60;  Bloom  v.  Noggte,  4  Ohio  St.  46;  PaUer- 
mn  v.  Peate,  6  Ohio,  190;  Exr.  of  Polony  v. 
Keenan,  8  Diesaus.  74;  Browne,  StaL  Frauds, 
§  854  a;  1  Story,  Eq.  Jur.  g  788. 

An  execution  creditor  is  not  a  bona  fide  pur- 
chaser for  value.  Cases  cited  ante  and  Greene 
V.  HaskeU,  5  R.  I.  447;  Aliens.  Brown,  6  R  I. 
886,  889;  Cook  v.  GoHMl,  11  R.  I.  486,  498, 
494;  Adams.  Eq.  148,  149;  2  Btoiy,  Eq,  §  1608 
*:  Oolroyd  v.  MarOaU,  10  H.  L.  Cas.  *337; 
lAington  v.  BorUm,  38  Eng.  Ch.  549,  562; 
Whitworth  V.  Gaugain,  25  Id.  416;  Haekett  v. 
Gallender,  82  Vt.  97;  Berry  v.  SoweU,  72  Ala. 
14;  Sample  v.  Born,  24  Ind.  308;  Ree^t  App. 
18  Fa.  476,  478;  Lowe  v.  Allen,  68  Ga.  335. 

Stinesa,  J.,  ddivered  the  opinion  of  the 

court: 

The  complainant,  in  September,  1876,  loaned 
91,800  to  William  H.  WMpp,  and  received  his 
note  for  that  amount,  together  with  a  paper 
purporting  to  be  a  mortgage  of  certain  iml  es- 
tate, as  security  for  the  note.  This  paper,  in 
the  ordinary  form  of  mortgage,  duly  signed, 
ackuowlcdMd  and  recorded,  did  not  bear  the 
seals  of  Whipp  and  his  wife.  In  August, 
1884.  the  respondent  Peck  attached  all  the 
right,  title  and  interest  of  Whipp  in  said  real 
estate,  which  he  subsequently  purchased  under 
a  sale  by  the  sheriff.  The  complainant  now 
prays  for  a  reformation  of  the  mortgage,  by 
afluing  the  seaU  on  the  ground  that  they  were 
90 


omitted  bv  accident  and  mistake,  charging 
that  Peck  had  actual  notice  of  the  mortga^. 
Peck  demon  to  the  bill,  rai^ng  the  question 
whether  the  complainant  Is  entitled  in  equity, 
to  hold  a  lien  or  claim  upon  the  estate  and  to 
have  tiie  same  perfected,  in  preference  to  an 
attaching  creditor  who  has  actual  notice  of  the 
claim. 

Under  our  statute,  conveyances  of  land  must 
be  sealed,  as  well  as  signed,  acknowledged,  de- 
livered and  recorded.  The  respoiident  cm- 
tends  that  an  instrument  lacking  dlher  one  of 
these  requisites  is  void  and,  therefore,  that  h 
cannot  be  reformed;  hence,  that  the  iastm- 
ment  before  us  is  not  a  legal  mortgage  but,  at 
most,  only  an  agreement  to  give  a  mort^i^ 
which,  though  f^od  as  between  the  parties,  is 
not  good  and  not  {mforceable  against  third  par- 
ties, whetlier  creditoEB  or  others. 

It  is  well  settled  that  «  persm  who  takes  a 
conveyance,  with  notice  of  a  prior  uureonded 
transfer,  takes  it  subject  to  such  transfer.  A 
man,  knowing  that  another  has  paid  money  for 
the  deed  or  mortgage  of  an  estate,  could  not, 
by  procuring  another  deed  and  getting  it  Hist 
recorded,  daeat  the  title  of  the  prior  grantee. 
Nor  could  a  man  stand  by  and  see  anouer  part 
with  his  money  upon  the  faith  of  a  ctmvey- 
ance  and  then,  takmg  advantage  of  some  de- 
fect known  to  him,  claim  that  under  a  subse- 
quent conveyance  he  had  acquired  a  title  su- 
perior in  equity  to  that  of  the  first  purchaser. 
This  is  the  law,  even  in  the  case  of  a  purchas- 
er for  value.  His  title  is  affected  by  the  notice 
which  he  has  of  the  prior  equitable  title. 

The  reason  for  this  Is  f oroblv  stated  in  Hart 
V.  Farmert  A  Mech.  Bank,  88  Vt.  353.  Juds* 
Redfield  says:  "  Where  a  party  propoees  to 
take  advantage  of  the  literal  appucation  of  the 
provisions  of  the  registry  svstem  to  perpetrate 
a  fraud,  by  levying  upon  tbe  land  or  purchas- 
ing it,  ^t^  he  has  knowledge  of  an  unregis- 
terod  deed,  the  law  interferes  by  mere  con- 
struction, and  engrafts  an  exceptira,  not 
named  in  the  statute  but  which  it  is  necessary 
to  imply,  in  order  to  defeat  the  fraudulent  use 
of  theprovisions  of  the  statute,  which  it  is  always 
safe  to  presume  that  the  Legislature  did  not 
intend." 

We  think  that  this  principle  is  decisive  of  the 
question  raised  bv  the  demurrer.  Thus  in 
Gratet  v.  Qracea.  6  Gray,  891,  an  assignment 
of  an  equity  of  redemption  was  not  acknowl- 
edged and,  therefore,  though  recorded,  was 
not  constructive  notice  to  the  plaintiff,  an  at- 
taching creditor;  but  a  new  trial  was  granted, 
to  enable  the  defendant  to  prove  actual  notice 
to  the  plaintiff,  prior  to  bis  attachment. 

The  case  of  Lebanon  Savingt  Bank  v.  HoUen- 
beek, 30  liinn.  833,  is  ineeiselv  like  the  one  be- 
fore us.  The  court  held  tiiat  an  unsealed 
mortgage  could  be  reformed  and  enforced  is 
against  a  subsequent  mortgagee  and  slso 
against  jud^ent  lien  holders,  who  were 
chargeable  with  notice  of  the  plaintiff's  eqai- 
ties  in  the  premises.  The  respondent  refers  ns 
to  several  cases  in  Ohio,  in  wliich  it  is  bekl 
that,  under  the  registry  law  of  that  State,  t 
mortgage  which  is  not  duly  executed  and  d^ 
livered  for  record  has  no  validity,  either  inlaw 
or  equity,  against  a  judgment  lien.  But  is 
White  V.  Denman.  1  Ohio  St.  110,  the  court 
says,  after  reviewing  cases  upon  this  point: "  If 
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the  ciueetion  involved  here  had  not  been,  de- 
lennined  by  adjudication  In  thiB  State,  and  af- 
firmed and  adhered  to  for  a  nurabn-  of  years, 
■a  majority  of  this  court  would  fed  constrained 
to  take  a  different  view  of  it."  In  Pratt  v. 
Clemmt,  4  W.  Va.  448,  no  reference  is  made 
to  notice  and  the  opinion  rests  solely  upon 
White  V.  Denman,  16  Ohio,  59.  In  Goodman  v. 
Randall,  44  Conn.  821,  also  cited  by  respond- 
ent, the  paper  was  not  signed  and  was,  there- 
fore, wiUun  the  Statute  of  Frauds.  More- 
over, the  contractiDg  party,  who  should  be  re- 
quired to  reform  the  inortgagt:,  was  not  before 
the  court.  We  do  not  think  the  authorities 
-support  the  respondent's  claim.  Whether  the 
instrument  be  treated  as  an  a^ement  for  a 
mortgage,  or  a  mortgage  defectively  executed, 
the  complainant  has  under  it  an  eqmtable  claim 
upon  the  property,  if  the  respondent,  as  is  ad- 
sutted  by  the  demurrer,  had  knowledge  of  the 
fact  before  he  took  his  title.  As  against  the 
■debtor  the  complainant  might  have  the  mort- 
fisge  reformed  by  afflxli^  the  seal.  See, 
Bprifwfietd  Sat.  Bank  t.  Sprtngfietd  Qmg.  8oe. 
137  MasB.  516. 

An  attaching  creditor,  with  notice,  has  no 
greater  rights  t£aQ  the  debtor.  Qreene  v.  Haskell, 

6  R.  1. 4*?: 
DemitTrtr  overruled. 


John  McGRATH 

V. 

Lawrence  KElSi^EDY. 

1.  The  provision  in  Pub.  Stat.  R.  I.  can, 
S46,  %  16,  « AU  bonds,  notes,  judg- 
menti,  mortpratfee,  deeds  or  other  se- 


curities, as  well  as  promises,  given  or 
made  for  money  *  •  *  won  at  any 
Mme  or  by  betting  at  any  race  or  fight 
'  *  *  shaU  be  utterly  void."  appUes 
to  w*Kers  on  the  result  of  a  game  made 
by  owere  than  the  j/lmi^mn  of  the 
game  as  well  as  to  wagers  made  by  the 
players  themselves 
:2.  A  deposited  with  a  stakeholder  the 
amount  of  his  wager  on  a  match  at 
pool  between  C  and  D.  While  the 
games  were  being  played  but  after  It  was 
clear  that  A  would  lose,  A  denounced 
the  match  to  the  stakeholder  as  a  fraud 
and  notified  the  stakebolder  not  to  pay 
the  money  over.  At  the  close  of  the 
match,  the  stakeholder  paid  over  the 
amount  to  the  winner  of  the  wager ; 
whereupon,  A  sned  the  stakeholder 
for  his  deposit.  Held,  that  A  should 
reeover. 

(Frovldenoe— nied  January  t,  USB.') 

HEFENDANTS  petition  for  a  new  trial. 
-1/  Diemiaaed. 

The  case  and  facts  are  stated  in  the  opinion. 

Mr.  John  BL  Brexman,  for  defendant. 

Mr.  Dexter  B.  Potter,  for  plaintiif. 

I>arl<Be,  Ch.  J.,  delivered  the  opinion  of  the 
■court: 

This  is  an  action  to  recover  of  the  defendant 

the  sum  of  $500  delivered  to  him  as  stake- 
holder "by  the  plaintiff.  At  the  trial  the  plaint- 
iff submitted  testimony  to  show  that  the 


money  was  delivered  in  pursuance  of  a  bet, 
each  party  to  which  put  up  $500  ;  that  the  bet 
was  on  certain  games  of  pool,  to  be  played  by 
one  Hhaw  a^cst  one  SulUvao  ;  the  plaintiff 
betting  that  Sullivan  and  the  other  party  that 
Shaw  would  be  the  winner,  in  the  contest  of 
forty-one  games ;  that  after  thirty  or  more 
games  hadbeen  played,  while  the  contest  was 
still  undecided  but  after  it  had  become  apparent ' 
that  Shaw  would  probably  be  the  winner,  the 
plaintiff  went  to  the  defendant  and  told  him  he 
thought  the  game  was  a  "skin  game"  or  a 
"  sniae  game, .  and  that  he  must  not  pay  the 
money  over;  that  the  defendant  replied' that 
he  should  ^y  it  over  to  the  winner  and  asked 
the  plaintiff  whether  if  his  man  won  he  would 
take  the  whole  of  the  money  or  only  his  part, 
which  inquiry  the  plaintiff  answered  by  say- 
ing that  he  should  take  only  his  part;  and  that 
the  plaintiff  then  left,  the  contest  being  still 
undecided. 

The  plaintiff  subsequently  made  a  demand 
upon  the  defendant  for  the  $500  delivered  to 
hmi,  and  the  defendant  having  failed  to  repay, 
brought  this  action,  claiming  that  the  bet  had 
been  rescinded  before  the  money  was  paid 
upon  it.  The  money  was  in  fact  paid  over  to 
the  other  party  the  day  the  games  were  played, 
Shaw  being  the  winner. 

At  the  close  of  the  plaintiff's  testimony  in 
chief,  the  defendant  moved  for  a  Donauit,  con- 
tending that  if  the  money  was  put  up  on  a  bet, 
the  bet  was  legal  and  that  he,  therefore,  had  a 
right  to  pay  it  over ;  and  further  contending, 
on  a  construction  which  he  put  upon  certain 
parts  of  the  testimony,  that  there  was  no  bet, 
the  money  having  been  put  up  to  insure  the 
playing  of  the  games,  under  an  agreement  that 
if  Sulhvan  won  the  plaintiff  was  to  have  the 
money  which  he  had  put  up  returned  to  him, 
Sullivan  taking  the  other  $500 ;  and  vice  verm, 
if  Shaw  was  the  winner. 

The  court  rulec^  that  the  statute  was  broad 
enough  to  cover  a  bet  of  the  character  in  evi- 
dence ;  that  the  bet  heiug  illegal,  the  plaintiff 
had  a  right  to  withdraw  from  it ;  and  if  he 
notified  the  defendant  of  his  withdrawal, 
while  the  money  was  in  the  defendant's  hands, 
he  had  a  right  to  recover.  ;  The  defendant  ex- 
cepted to  this  ruling. 

We  do  not  think  there  can  be  any  doubt 
that  there  was  a  bet,  even  if  the  terms  were  as 
argued.  If  such  were  the  terms,  nevertheless 
the  money  of  each  party  was  faioarded  upon 
the  uncertain  result  of  a  series  of  games;  and 
to  the  loser  the  effect  was  the  same,  whether 
the  money  lost  went  to  the  other  party  to  the 
wager  or  to  the  victor  in  the  games.  If  there 
was  no  bet,  it  must  be  because  neither  party 
was  to  gain  by  it,  thou^  one  or  the  other  must 
loee,  and  because  it  was  therefore  nudum  peue- 
tum.  If  this  were  so,  it  would  not  help  the 
defendant;  for  if  the  bet,  being  nudum  pactum, 
was  not  binding,  the  plaintiff  of  course  had  a 
right  to  withdraw  his  money.  The  important 
question  is  whether  the  bet  was  illegu  under 
the  statute.  Pub.  Stat.  R.  I.  cap.  346.  ^  16, 
which  provides  as  follows,  to  wit : 

"All  bonds,  note&  judgments,  mortgages, 
deeds  or  other  securities,  a*  a$  prommt, 
given  or  made  for  money  *  *  *  toon  at 
any  gams  or  bv  betting  at  any  race  or  fight 

•  *  »  shall  be  uttCTly  void." 
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The  answer  to  this  question  depends  upon 
the  coDstructioQ  given  to  the  words  italicized. 
A  bet  is  a  promise  on  the  part  of  each  of  the 
betting  paraes,  to  pay  to  the  other  party  the 
amouBt  of  his  bet  if  he  loses.  The  promise 
may  be  contingent  in  its  inception,  but  ft  be- 
comes absolute  as  soon  as  the  bet  is  determined. 
We  do  not  see  that  putting  the  money  in  the 
'hands  of  a  stakeholder,  to  be  paid  over  by 
him  when  the  bet  is  detenDlned,  changes  the 
character  of  the  promise. 

The  question,  therefore,  turns  on  the  mean- 
ing of  the  words  "  money  won  4t  any  ffame." 
Do  the  words  include  money  won  by  betting 
on  the  game  as  well  as  money  won  by  play- 
ing i',  ?  -  A  reference  to  the  earlier  forms 
of  the  section  affords  light  on  this  point.  The 
section  in  its  earliest  form  appears  in  the 
Digest  of  1844,  pp.  896,  897.  In  that  digest 
the  playing  of  certain  games  for  money  or  the 
b^ng  on  them  was  prohibited  under  a  penal^. 
Then  followed  the  section  declaring  that  "  All 
bills,  bonds,  notes,  judgments,  mortgages, 
deeds  or  other  secimties.  given  for  money  or 
lands,  houses  or  other  things,  won  by  playing 
at  any  of  the  aforesaid  games  or  by  betting  on 
either  side  of  such  as  play  at  any  of  the  afore- 
said games  •  *  *  shall  be  utt<»4y  void." 

The  language  is  unambiguous.  It  plainly 
extends  to  money  won,  not  onlv  by  playing 
but  also  by  betting  without  playing.  The 
statute  remained  down  to  1867.  In  the  re- 
vision of  1867,  cap.  218,  the  provisions  pro- 
hibiting the  playing  of  certain  games  for 
money  or  the  betting  on  said  games  were 
omitted.  The  section  under  consideration  was 
revised  and,  with  some  differences  immaterial 
here,  was  expressed  as  now,  except  that  the 
words  "  or  by  betting  at  any  game  immediate- 
ly followed  the  words  "won  at  any  game." 
Rev.  Stat.  R.  I.  cap.  316,  ^  16. 

We  think  there  can  be  no  doubt  that  the  sec- 
tion as  then  expressed  extended  to  monev  won, 
not  onlv  by  playing  but  also  by  merely  bet- 
ting. The  words  "  or  by  betting  at  any  game  " 
were  struck  out  in  1873,  m  the  General  Statutes. 
The  question  is  therefore  whether  they  were 
struck  oat  to  change  the  meaning  or  because 
they  were  thought  to  be  superfluous,  the  mean- 
ing being  the  same  without  them.  We  know 
of  no  change  of  public  sentiment  which  makes 
it .  probabK  that  the  General  Assembly  could 
have  Intended  to  change  tJie  meaning  by  nar- 
rowing It  We  feel  bound,  therdfore,  to  treat 
the  change  as  a  mere  verbal  change,  if  we  can 
reasonably  do  so.  We  think  we  can ;  for, 
though  it  is  doubtless  more  usual  to  say  that  a 
person  has  won  money  at  a  game  when  he  has 
won  it  by  playing  the  game  than  when  he  has 
won  it  by  betting  on  another's  play,  yet  It  is 
doing  no  violence  to  the  language  to  mid  that 
the  phrase  "money  won  at  any  game"  in- 
cludes money  won  by  betting  at  the  game  as 
well  as  money  won  by  placing  it.  Strictly 
speaking,  indeed,  the  money  is  won  by  betting 
when  It  is  played  for,  the  players  Ijeing  the 
betters ;  the  only  difference  between  such  a 
bet  and  a  bet  by  the  bystandezs  being  tliat 
when  the  players  bet,  they  iday  to  win  the  bet 
as  well  as  the  game,  but  without  the  bet  there 
would  be  no  money  to  win. 

The  first  exception  is  therefore  overruled. 

The  defendant  makes  the  point  that  the 


plaintiff  was  not  entitled  to  a  verdict  because 
the  money  was  not  demanded  by  the  plaintiff 
before  it  was  paid  over.  The  plaintiff,  how- 
ever, though  he  may  not  have  demanded  the 
money  before  U  was  paid  over,  did,  according 
to  his  evidenoej  notixy  the  defendant  not  to 
pay  it  over;  and  after  such  notice  we  think  tiie 
defendant  had  no  right  to  pay  it  over;  and  if  he 
did,  he  did  it  at  his  own  risk.  AdkiM  v.  Flem- 
ming,  29  Iowa.  132. 

No  question  is  made  in  regard  to  the  de- 
mand subsequently  muie,  except  Uut  it  waa 
too  late. 

Other  exceptions  were  taken,  but  we  do  not 
think  the^  show  a  case  for  a  new  trial.  Nor 
do  we  ttunk  that  the  defendant  is  entitled  to  a 
new  trial  because  the  verdict  is  against  the  evi- 
dence in  the  respects  pointed  out  1^  him. 

Petition  diamimed. 


James  FALLON 

V. 

Patrick  McALONEN  et  at. 


1.  Under  the  Rhode  Island  Statute6,ai 
ried  wonuLn  can  create  a  ch»rg«  on  her 
reaitx  by  executory  contract,  onlr  br 
incorporating  such  contract  in  a  aeaa 
executed  jointly  by  herself  and  husband 
and  acknowledged  by  her,  aa  the  statutea 
pretjcribe. 

3.  Amarried woman euuot bind herr«al- 
tyl^&  oontF««t  made  directly  with 
her  naaband. 

(Provldenoe  Filed  .Tanu&ry  23,  188B.J 

BILL  in  equity  to  establish  a  lien  on  realty 
and  for  an  injunction.  On  demurrer  to  the 
bill.  Suttained. 
The  case  is  stated  in  the  opinion. 
Mestri.  Itonis  L.  Angell  and  NieholM 
VoA  Slyck,  with  Mr.  OeorgA  J.  Woot.  for 
re^ndents: 

Ab  it  was  real  estate,  and  complatnant's  wife 
died  intestate  without  children,  during  their 
marriage,  complainant  has  no  interest  what- 
ever in  the  property;  even  as  against  creditoia 
his  rights  were  always  defeasible.  Marti» 
V.  PepaU,  6  R.  1. 92. 

The  fact  tJtiat  such  payments,  if  made,  were 
beneficial  to  her  estate,  gave  him  no  seontar,. 
not  even  a  Hen.  Oozzent  v.  Whitnay,  8  R.  I.  A; 
Cameron  v.  MeOuUov^h,  11  R  1. 178. 

The  wife  does  not  have  a  separate  estate,  oo- 
der  our  statute  and  cannot  bind  her  estate  by  any 
contract  or  agreement,  except  as  the  statute 
gives  her  authority  to  do  so.  The  statute  is 
construed  strictly.  Her  express  agreements, 
although  she  may  receive  great  baiefit  to  her 
estate,  cannot  be  enforced  as  to  her  real  estate 
even  although  parties  relied  upon  such  agree- 
ments. Omens  v.  Whitney  et  ux.  S  R.  iT  78; 
Cameron  v.  MeCuUough,  11  R  L  178;  Angelt 
et  al.  V.  McCuUough,  12  R.  I.  47, 
Mr.  Ja.ines  M.  Ripley-*  for  complainant. 

Durfoe,  Ch.  J.,  delivered  the  oi^nionoftbe 

court: 

This  is  a  suit  In  equi^  heard  on  demurrer  to 
1^  MU.   The  UIl  aU^tes  th»t  on  Juinaiy  12. 
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1871,  the  complainant  waa  married  to  Mary 
Barker  of  Providence,  R.  I. ;  that  aaid  Mary  died 
September  14,  1884,  never  having  had  issue  by 
him;  that  aaid  Maiy  at  the  time  of  their  mar- 
riage owned  in  fee  certain  real  estate  in  Provi- 
dence, subject  to  a  mortgage  for  $1,500;  that  on 
Januur  8, 1872,  he  lent  her  the  sum  of  $1,100 
to  enable  her  to  discharge  said  mortgage,  upon 
her  written  agreement  to  repay  the  loan  with 
legal  interest  within  ten  years,  or  else  to  convey 
the  eetate  to  him„and  she  also  gave  him  then  her 
deed  of  theestateasadditioniusecurity;  thaton 
Januarjr  9,  1882,  the  said  Mary,  having  failed 
to  repay  the  loan,  agreed  with  him  in  writing 
to  give  him  the  right  and  title  in  said  estate  un- 
.til  the  loan  was  repaid;  that  on  January  24, 

1872,  he  joined  with  her  inamortga^forf^OO 
on  said  estate  for  the  purpose  of  paying  the  bal- 
■anceof  said  {1,500  mortgage  and  some  other 
debt,  and  that  afterwards  he  advanced  $700  to 
her  to  enable  her  to  take  up  said  $700  mortgage, 
upcm  her  agreement  that  he  should  have  a  fur- 
ther lien  upon  the  estate  for  the  same;  that  he 
has  also  acmUiced  from  time  to  time  moners  to 
the  amount  of  $600  or  $700  for  repairs  ana  Im- 
provementB,  under  a  umilar  agreement;  and 
that  none  of  the  moneys  advanced  have  ever 
been  repaid.  The  object  of  the  suit  Is  to  have 
the  defendants  enjoined  from  prosecuting  an 
action  of  trespass  and  ejectment  which  tney, 
as  heirs  at  law  of  said  Mary,  have  commenced 
against  him  for  the  estate;  and  to  establish  and 
enforce  an  equitable  lien  on  the  estate  for  his 
advances;  or  to  have  the  estate  conveyed  to  him 
under  the  agreements  of  said  Maiy. 

The  agreements  of  January  8, 1872,  and  Jan- 
uary 9,  1882,  were  in  writing;  but  unsealed  and 
unackikowledged.  The  other  agreements  above 
mentioned  seem  to  have  been  oral,  though 
this  is  not  averred. 

The  question  is  whether  a  married  woman 
can,  bysuch  agreement  with  herhusband,  create 
*  charge,  lien  or  trust  on  or  in  her  separate 
statutory  estate,  for  the  repayment  of  money 
borrowed  of  him,  which  a  court  of  equity  will 
«nf  orce.  The  question  is  virtually  answered  in 
former  decisions.  Coeteru  v.  WMin^,  SRI. 
T9i  AngeU  t.  McCiOlougk,  IS  R  I.  47. 

The  doctrine  of  the  earlier  decision  is  that  a 
married  woman  has  no  other  power  over  her 
real  estate  to  bind  it  by  her  contracts  than  is 
conferred  upon  her  by  the  statute  securing  the 
estate  to  her.  The  doctrine  was  reaffirmed  in 
the  later  case,  in  which  the  object  of  the  suit 
was  to  charge  the  separate  statutory  estate  of  a 
married  woman  in  equity,  for  the  price  of  a 
house  built  upon  it,  under  a  written  contract 
with  her. 

Under  the  statute,  a  married  woman  has  no 
power  to  bind  her  real  estate  by  her  executory 
contracts,  unless  they  are  by  deed  executed 
jointly  with  her  husband  and  acknowledged 
{Hivily  and  apart  from  him.  The  statute  makes 
no  proTiskm  under  which  a  married  woman  can 
Una  her  land  by  contract  directly  with  her  hus- 
band. 

The  complainant  cites  and  especially  relies 
upon  the  case  of  LivingtUm  v.  lAvingtton,  2 
Johns.  Ch.  687.  In  that  case,  a  married  wom- 
an agreed  with  her  husband  by  parol  that  he 
shotud  buy  a  lot  In  her  name  and  build  a  house 
<m  It  and  UMt  he  should  be  repaid  the  coat 
the  house  out  of  the  proceeds  of  the  sale  of 

JLI. 


another  house  and  lot  bdonglng  to  her.  The 
husband  carried  out  the  agreement  on  his  part, 
but  the  wife  died  before  ^e  could  carry  it  out 
on  her  part.  She  left  infant  children  to  whom 
the  legal  estate  in  both  lots  descended.  In  a  suit 
by  the  husband  uainst  them,  it  was  decreed 
that  the  house  ana  lot  originally  belonging  to 
the  wife  should  be  sold  and  Ae  bnsband  reim- 
bursed out  of  the  proceeds.  In  that  case,  how- 
ever, the  second  house  and  lot  was  paid  for  by 
the  husband;  so  that  there  would  have  been  a 
resulting  trust  beyond  any  question.if  the  grant- 
ee had  been  a  stranger;  and  the  court  was  of 
opinion  that,  though  the  pr8sumi)tion  was  that 
a  purchase  in  the  name  of  a  wife  is  intended  as 
a  gift  to  her,  yet  that  the  presumption  is  rebut- 
table by  counter  proof;  and  thatm  that  case  it 
was  rebutted  by  proof  of  the  agreement.  The 
husband  was  therefore  entitled  to  the  second 
house  and  lot  by  way  of  resulting  trust,  unless 
the  agreement  was  performed;  and  the  perform- 
ance, being  advantageous  to  the  infants  was 
therefore  decreed,  the  court  electing  tvx  thent 
The  principle  of  the  decision  Is  explained  In 
TbummidY.  Tonmtend,  2  Sandf.  Sup.  Ct.  711; 
1  Bishop,  Law  of  Married  Women,  ^  433. 

Our  opinion  is  that  the  complainant  is  not  en- 
titled to  relief  as  sought.  His  case  Is  a  bard 
one,  but  we  see  no  remedy  for  him  unless,  by 
reason  of  his  marital  right,  he  may  be  entitled 
to  partial  relief  by  sutnogation,  Jones,  Mort- 
gages, 8d  ed.  874. 

!om«mr  muttUned. 


SB  LIQUORS  OF  TOUNO  A  LYON. 

1.  A,  duly  licensed  to  sell  liqiiora  In  Prov- 
idence,aent  llqnora  in  bolK  to  B  In  Hop- 
kinton,  where  no  Ueenaes  werecrant- 

ed(  with  the  agreement  that  they  snoQld 
remain  the  property  of  A,  but  that  B 
might  draw  ten  gallons  at  a  time  as  he 
wished,  paying  therefor  when  drawn. 
Held,  that  A  was  Illfwally  keeping  for 
sale  and  selling  liquor  m  Hopkmton ;  and 
that  the  llqnora  were  properly  seized 
and  were  forfeited  to  the  State. 

2.  An  iiifonaa.tion  for  the  forfeiture  of 
liqaora,  under  Pub.  Stat.  R.  1.  cap.  87, 
charged  that  they  were  kept  for  the  pur- 
pose of  sale,  without  autooi^ty,  ^thin 
this  State,  against  the  statute.  Held, 
that  the  oha^  was  anttdent. 

(Washington  Filed  January  80,  ISSS.) 

ON  claimants'  exceptions  to  the  Court  of  Com- 
mon Pleas  in  proceedings  for  forfeiture, 
under  Pub.  Stat.  R  I.  cap.  87.  Overruled. 
The  case  is  stated  in  the  opinion. 
Metm.  Orafta  A  TilUncluuit.  for  claim- 
ants: 

The  taking  of  a  man's  property  .<b  itixitum,OD 
execution  for  debt,  is  stneUjuna,  and  all  the  re- 
quirements of  the  statute  must  be  strictly  pur- 
sued. Metcalfv.  Oillet,  S  Conn.  408;  Ifobart 
V.  fWt&te,  S  Conn.  595;  Mitehdl  v.  Kirtland,  7 
Conn.  230. 

A  fortiori,  is  a  measure  of  this  kind  matter  of 
strict  law.  By  ombtlng  to  return  mesne  proc- 
ess, the  (^ker  becomes  a  trespasser  ofi  iniUo. 
W^iamM  T.  An,  36  Conn.  068.  ^  i 
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The  officer  must  comply  with  all  the  require- 
ments of  the  statute,  from  the  commencement 
of  the  service  to  tlie  close  of  the  proceedlag. 
Hahey  v.  Hme,  46  Conn.  8W). 

In  Eiringt  v.  Walker,  9  Gray,  95,  a  similar 
error  was  committed  by  the  offlcer;and  the  court 
held  that  on  abatement  of  the  process  in  the 
bigger  court,  the  officer  had  no  longer  any  legal 
claim  to  the  custody  of  the  goods  seized;  and 
that,  having  refused  to  deliver  them  to  the 
owner,  he  was  responsible  for  their  conversion. 

In  Kentv.WiUey.WQmy,  Zmetneq.,  an  offi- 
cer, by  virtue  of  authority  given  by  statute, 
seized  certain  liquors,  etc,  while  bang  trans- 
ported, but  neglected  to  ^ocure  a  warrant 
within  a  reasonable  time.  The  court  held  him 
responsible  as  a  trespasser 

The  statute  of  this  State  provides  that  the 
officer  making  Uie  seizure  shall  forthwith  pro- 
ceed to  prosecute,  etc.  Chapter  87,  g  89,  Pub. 
Stat.,  as  a  special  provision  on  this  subject, 
would  doubtless  control,  but  chapter  261,  ^15, 
which  requires  him  to  file  an  information  with- 
out umiecessary  delay,  would  better  his  posi- 
tion but  little. 

Section  66,  chap.  87,  Pub.  Stat,  prohibiting 
actions  for  the  possession  or  value  of  liquors 
held,  purchased  or  sold  contrary  to  law,  does 
not  apply  to  such  a  case.  Fither  v.  MeOirr,  1 
Grav,  47;  83  Me.  562. 668. 

Liquors,  before  judicially  and  finally  confis- 
cated^, are  property.   1  Gray,  mpra,  88. 

It  is  only  a  lawful  possession  that  will  sup- 
port this  information.  ^  39,  chap.  87,  239. 

Nobody  except  an  officer  making  seizure  la 
authorized  to  file  an  information.  Fenner  v. 
StaU,  8  R.  I.  107. 

If  the  officer  seizing  does  not  take  the  liquors, 
the  magistrate  acquires  no  jnrlBdictloii.  80, 
tupra,  I  Gray. 

All  willfol  or  unnecefisary  Injury  to  wrong 
deera  or  their  property  is  itself  a  wrong,  ^te 
V.  Keeran,  5  K.  I.  510. 

The  cause  of  forfeiture  was  not  properly 
stated.  Although  a  process  t'n  rem,  to  procure 
the  condemnation  and  forfeiture  of  intoxicat- 
ing liquors,  etc.,  it  involves  in  it  a  criminal 
charge,  which  must  be  mecifically  set  forth,  of 
whicii  the  forfdture  Is  tlie  puni^ment  18  Al- 
len, 562. 

ia  order  to  the  validity  of  any  judicial  trial, 
the  i»rties  interested  in  the  subject  of  the  ad- 
judication should  be  informed  of  the  nature 
and  cause  of  the  charge  upon  which  the  adju- 
dication is  to  be  made.  State  v.  ^n«w,8R.I.74. 

The  prosecutor  is  bound  to  give  as  good  a 
description  of  the  offense  as  he  can.  Cmnmon' 
wealtAy.  Intox.  Ligwm,  116  Haas.  22. 

No  time  is  alle^  as  the  time  when  the  of- 
fense was  committed  for  which  forfeiture  is 
asked.  Time  should  be  stated  with  such  cer- 
tfdoty  that  no  doubt  can  be  entertained  as  to 
the  period  reallv  intended.  Comtiumwealth  v. 
Adamt,\  Gray,  488;  Commonwiealth  v.  ZHUane, 
1  Gray,  485;  Heatd,  Crim.  PL  1879,  61. 

The  information  should  have  shown  that  the 
offense  was  committed  at  a  time  since  the  pas- 
sage of  the  law  making  forfeiture  a  penalty 
therefor,  as  time  is  essential  and  material.  Oom- 
numtoMUth  V.  Malmtey,  112  Mass.  284. 

The  time  of  the  commisrion  of  an  offense 
must  be  alleged  to  be  within  the  period  ctf  lim- 
itations.  Heard,  Crim.  PI.  78. 
M 


No  keeper  or  owner  of  the  liquors  is  named; 
nor  is  the  keeper  or  owner  alleged  to  be  un- 
known to  the  informant.  "The  complaint  for 
forfeiture  must  state  who  kept  the  liquors  for 
sale,  if  known;  and  if  not  known,it  is  sufficient 
to  say  that  they  were  kept  by  some  person  un- 
known. The  prosecutor  is  bound  to  give  as 
good  a  description  as  be  can."  CkmtmonwaeUh 
V.  Intox.  U^tort,  116  Mass.  28. 

Even  in  the  complaint  of  the  legal  voter  and  the 
search  warrant  based  thereon,  which  are  but  in- 
itiatory proceedings  and  on  which  no  judgment 
is  to  be  rendered  and  therefore  not  so  great  par- 
ticularity neceeeaiy,  the  name  of  the  owna-  or 
keeper  is  required  by  statute  to  be  stated  if 
known.  Chap.  87,  ^  86,  Pub.  Stat.  289.  See 
also,  FUS^  V.  McQirr,  1  Gray,  1.  29. 

Such  a  proceeding  as  this  is  quati  criminaL 
The  expression  "as  prescribed  in  other  criminal 
cases,  "chap.  87,  %  41,  289,  shows  the  character 
of  the  proceeding.  Sieealso,  BarJco'  v.Amtoip, 
5  R.  I.  288. 

Proceedings  for  forfdtnze  of  fntoxicaljiig 
liquors  have  oeen  considered  in  Bfoasachnsetts 
of  a  criminal  nature,  in  every  aspect  In  whidt 
they  have  been  viewed.  CommowaeaUkr.  In^ctt. 
lAquora,  14  Gray,  876. 

In  relation  to  jurisdiction  of  courts.  18  Allen, 
561;  107  Mass.  216;  118  Alass.  28;  lOfi  Mass. 
695;  llffMasB.  148;  122  Mass.  8,  S8;  IS  AUen* 
562. 

The  forfeiture  is  a  puniehmoit  tta  crime, 
and  all  the  requirements  of  the  statute  and  safe- 
guards of  liberty  must  be  strictly  obeyed. 
Fiaher  v.  MeOirr,  1  Gray,  86. 

Whenever  the  forfeiture  depends  on  the 
legal  intent  in  the  owner's  breast,  then  the 
question  is  one  of  criminal  law,  and  the  for- 
feiture is  a  penalty  for  crime.  BlBh.Ctjm.Law, 
7th  ed.  §884. 

Mr.  Chaj*les  C.  Hamford,  At^.  Attg- 
Qen.,  for  the  State: 

As  to  the  time  when  complainant  shall  file 
information,  the  statute  is  directory,  not  man- 
datory; and  assuming  the  information  to  have 
been  filed  not  without  onnecessary  delay,  it  waa 
properlv  filed  later.  Bishop,  Statutory  Crimes, 
%  266;  Peo^  V.  AUen,  6  Wend.  487. 

So  as  to  sale  of  real  estate  on  execution. 
Jtwkaon  v.  Toxmg,  5  Cow.  269. 

So  as  to  execution  of  prisoner.  8ea&om  v. 
State,  20  Ala.  16.  See  fUso,  Striker  v.  KeUg, 
7  Hill  9;  Wiggin  v.  Mapor,  9Paige,16;  And  v. 
Jfemt$,  8  Mass.  280;  Ser  v.  JutUcet,  7  B.  &  C. 
6;  FwpU  V.  Cook.  14  Barb.  2S9;  OoU  t.  Aet, 
IS  Conn.  248;  PeopU  v.  Lake  0».  88  Cal.  4OT. 

"  Forthwith"  and  "unnecefismy  delay^'  are 
relative  terms.  "  Forthwith"  means  within  a 
reasonable  time.  Pa.  B.  R.  Co.  v.  Reicheri,^ 
Md.  261,  276. 

The  cause  of  forfeiture  was  properly  stated. 
The  words  '  *  with  force  and  arms'  are  not  nec- 
essary, even  at  common  law,  where  the  offense 
is  not  of  a  forcible  natore.  v.  Bu.Tke,  7T. 
R.  4;  2  Hawkins,  PL  chap.  25,  g  90.   . 

Stineaa,  J*.,  ddlvered  the  opinitw  of  the 

court: 

In  this  case  the  infomiAU<ni  sets  forth  tbit 
certain  liquors  were  kept  for  the  purpose  of 
sale,  without  aathorit7,withintbi89tate.anfaut 
the  statute.  As  the  charge  conforms  umost 
exactly  to  (hat  provided  in  pab.  Stat.  R  Lcapu 
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87,  §  38,  it  Is  sufficient  The  mincipal  conten- 
tion in  this  case  arlees  from  the  renis&l  of  the 
court  below  to  admit  the  following  tesdmony, 
offered  in  defense: 

Messrs.  Young  &  Lyon,  of  Providence,  ap- 
peared as  claimants  of  a  portion  of  the  liquor 
seized.  Thoy  offered  to  show  that  they  were 
duly  licensed  by  the  state  and  ci^  authorities, 
andhad  paid  a  tax  to  the  United  mates  to  carry 
on  the  business  of  retail  and  wholesale  dealers 
in  malt  and  spirituous  liquors,  at  their  place  of 
buaiDess  in  said  City  of  Providence,  for  the 
year  1884;  that  they  sent  the  liquor  claimed  by 
them  to  the  defendant,  Oadro,  with  the  express 
understanding  and  agreement  that  the  said 
liquors  should  remain  the  property  of  said 
Young  &  Lyon  till  pud  for;  Uiat  said  Gadro 
should  have  the  prlviloBB  of  drawing  ten  gal- 
lons at  a  time  from  saM  liquor,  whenever  de- 
sired, to  be  paid  for  as  soon  as  drawn  out,  the 
balance  remaining  the  property  of  the  claim- 
ants; that  this  arrangement  was  made  to  save 
the  trouble  of  sending  small  amounts  of  ten  gal- 
lons each,  as  usually  ordered,  by  said  Gadro; 
that  Oadro  represented  himself  as  steward  of  a 
club  called  the  "  Rendezvous  Club;"  that  said 
claimants  had  no  knowledge  or  suspicion  that 
Gadro  was  buying  for  illegal  sale. 

The  testimony  was  excluded  as  immaterial, 
and  the  claimants  excepted.  If  the  testimony 
had  been  admitted  it  would  have  shown  two 
things:  first,  that  the  claimants,  licensed  liquor 
dealers  In  Providence,  sent  liquor  to  Gadro  in 
Hopldnton  for  the  purpose  of  8a)e,In  quantities 
of  ten  gallonB  at  a  time;  and  second,  that  they 
bad  no  knowledge  that  the  quantities  so  sold 
were  to  be  used  for  unlawful  purposes.  We 
cannot  see  how  either  of  these  points,  if  estab- 
lished, would  have  been  of  advantage  to  the 
claimants.  They  were  licensed  to^ll  in  Prov- 
idenoe,  not  in  Ho^intnn.  Their  Itcense.by  the 
terms  of  the  law.  Pub.  Stat.  R.  I.  cap.  87,  S  2, 
is  expressly  confined  to  the  town  in  which  it  is 
granted. 

The  leaving  of  the  cask  with  Gadro  was  a 
continuing  offer  of  sale  of  the  contents,  com- 
pleted by  his  acceptance  in  drawing  off  the 
quantitT  he  desired  to  take.  The  contract 
and  delivery  thus  became  complete  In  Ht^kin- 
ton,  without  authority  by  Ucoue  and  therefore 
contrary  to  law. 

As  to  the  second  pdnt:  what  the  law  pro- 
hibits is  a  sale  or  keeping  for  sale,  in  a  town 
which  grants  no  license  toerefor  to  the  person 
charged  with  selling  or  keeping  for  sale.  If 
one  keeps  liquor  for  sale,  contrary  to  law,  that 
is  Uie  offense.  His  hpiorance  of  any  improper 
orfllq^l  use  to  which  It  may  be  put  is  no  de- 
fense. He  has  violated  the  law  in  keeping 
liquor  for  sale  without  authority',  and  ther^ore 
testimoDV  that  he  did  not  know  it  was  to  be  used 
still  further  in  violation  of  law  Is  wholly  imma- 
terial. We  think  the  testimony  was  properly 
excluded.  It  could  not  have  availed  the  claim- 
ants anything  in  defense.  Of  the  other  excep- 
ticms  tflJten.  none  were  pressed,  excepting  those 
which  raised  the  questions  now  decided  in 
Slate  T.  Hoxaie,  R.  I.  Index  X.  71;  A  C.  1 
New  Eng.  Rep.  29  [ante}. 

BxeepUoM  overrvied. 
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Henry  L.  GREENE 
«. 

Mary  L.  WILBUR  a  al. 

Bemlty  was  d«TUed  to  a  trastee  In  fee, 
to  pa>7  over  the  ineome  to  certain 
named  cestuis  que  trustent,  notime  being 
limited  during  which  payment  was  to 
continue.  Provision  was  made  by  the 
will  as  to  one  of  the  cestuis  que  trustent 
in  case  of  his  Insolvency  or  of  an  at- 
tachment of  his  eqnitable  estate,  his 
right  to  income  sfaonld  terminate  and 
his  share  be  paid  by  the  trustee  to  A,  B 
and  C,  their  heirs  and  assigns;  also,  that 
the  trnatee  might  in  certain  contingen- 
cies pay  over  to  the  cestui  his  whole 
IntarMt  in  the  trust  property  **  In  fee 
almple  for  his  own  ose"  free  ttovn  all 
truHis.  Held,  that  the  cestuia  qae  trust- 
ent took  an  eqnltalile  estate  in  fSse 
■imple. 

(Provldeooe  Filed  February  0, 188S.} 

BILL  in  equi^  for  instructions  as  to  the  con- 
struction of  a  will. 
The  provisions  of  the  wHl  are  stated  in  the 

opinion. 

Mr.  Dexter  B.  Potter,  for  complainant. 
Mmr$.  Ziba  O.  Slocnm.  Clarke  H. 
Johnson  and  Stephen  A.  Oooke*  Jr^  for 

different  respondents. 

Matteeon,      delivered  the  opinion  of  tiie 

court : 

Tills  is  a  bill  for  instructions.  The  complain- 
ant is  trustee,  appointed  by  decrees  of  this  court, 
under  the  wills  of  Oliver  C.  Wilbur  and  Lucy 
A.  Wilbur,  his  wife,  Iwth  of  which  bear  date 
June  85, 1878.  As  soch  trustee,  he  has  pro- 
pounded to  us  certain  questions  involving  the 
construction  to  be  given  to  said  wills. 

The  portions  of  me  will  of  Lucy  A.  Wilbur 
material  to  l>e  considered  are  as  follows,  viz. : 

"  I  give  and  devise  unto  Oliver  C.  WObur, 
my  husEMmd,  his  heirs,  executors,  administra- 
tors and  assigns,  all  mv  right,  title  and  interest 
in  ffollows  a  description  of  the  properQr)  Iq 
trust.  For  the  said  trustee  and  other  the  trustee 
or  trustees,  for  any  time  bang  to  take  posses- 
sion and  charge  of  all  said  trust  propeity  and 
estate,  and  to  receive  and  collect  aU  the  in- 
come of  said  trust  property  and  estate,  and  e^t- 
er  payine  therefrom  all  sums  necessary  for 
taxes  and  other  expenses  and  all  such  other 
sums  as  may  be  required  for  the  proper  care 
and  management  of  mid  trust  prop^y  and  es- 
tate and  tor  the  execution  of  the  trusts  hereby 
created,  including  a  reasonable  compensation 
for  services  as  trustee,  to  pay  over  the  residue  of 
said  income  as  and  when  received  in  the  fol- 
lowing manner,  viz.:  to  Marey  G.  Greene,  wife 
of  Henry  Greene,  one  fourth  part,  to  Geo.  A. 
Wilbur,  son  of  Oliver  C.  Wilbur,  Jr.,  deceased, 
and  William  A.  WUbar,  son  of  Oliver  O.  Wil- 
bur, Jr.,  deceased,  one  fourth  part,  to  Richard 
H.Whittier,  son  of  Lucy  A.Wnittier,  decrased, 
one  fourth  part,  to  Geo.  G.  Wllbiw  one  fourth 
part.  Provided,  nevertheless,  that  if  at  any 
time  the  said  Geo.  G.  Wilbur  shall  alien,  in- 
cumber, or  anticipate  the  said  income  or  any 
part  thereof,  or  If      reason  of  ^^^^^i^ 
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or  bankruptcy,  or  by  any  attachment  or  other 
proceeding  by  creditors  or  other  cause  what- 
ever, said  income  or  any  part  thereof  shall  or 
but  for  this  present  proviso  would  become  rest- 
ed in  or  payable  and  pass  to  or  for  the  benefit 
of  any  other  person  other  than  the  said  Oeo.  O. 
Wilbur,  then  the  said  Geo.  G.  Wilbur's  right 
to  and  interest  in  said  income  or  so  much  there- 
of as  shall,  or  but  for  this  present  proviso 
would  so  become  vested  in  or  payable  to  and 
pass  to  or  for  the  benefit  of  any  other  person, 
shall  thereupon  forthwith  cease  and  determine, 
and  thereafter  during  the  remainder  of  the  life 
of  the  siud  Geo.  0.  WQbur,  the  said  income  or 
ao  much  thereof  as  shall  have  or  become  so  for- 
feited or  lost  by  the  said  Geo.  G.Wilbur,  shall  be 
by  the  said  trustee  paid  to  and  shall  be  received 
by  the  children  of  Marcy  G.  Greene,  wife  of 
Henry  L.  Greene,  and  to  the  children  of  Ol- 
iver C.  Wilbur,  Jr.,  deceased,  and  to  the  child 
of  Lucy  A.  Whittier,  deceased,  to  he  divided 
equallv  among  them,  their  heirs  and  assigns. 
Proviaed,  nevertheless,  that  it  shall  be  lawful 
for  the  said  trustee  or  trustees  hereunder  for 
any  time  being,  at  any  time  or  from  time  to 
time  durlngthe  life  of  the  said  Geo.  G.Wilbur, 
and  before  the  forfeiture  or  loss  by  him  of  said 
income  or  any  part  thereof  as  uoreaald,  and 
after  anv  such  forfeiture  or  loss,  upon  his  ob- 
taining law  or  otherwise  a  full  rdeue  and 
discharge  from  all  his  existing  debts  and  lia- 
bilities lor  the  then  time|being,  upon  his  request 
in  writing,  to  convey,  transfer  and  deliver  to 
the  said  Geo.  G.  Wilbur,  his  whole  interest  in 
■said  trust  property  in  fee  simple  for  his  own 
use,  free  and  discharged  of  all  trusts. 

I  lieiel^  appoint  Marcy  G.  Greene,  wife  of 
H«uy  L.  Greene,  my  residuary  legatee,  to 
whom  I  giveand  derlae  all  the  rest  and  residue 
of  my  estate,  real  and  personal,  of  whatever 
nature  and  wherever  the  same  may  be  found, 
-after  pa^ying  all  of  my  just  debts  and  all  the  ex- 
penses m  the  settlement  of  my  estate  and  meet- 
ing all  the  provisions  herein  contained,  to  her 
■and  to  her  heirs  and  assigns." 

The  portions  of  Ukewill  of  Oliver  C.  Wilbur 
material  to  he  considered  an  as  follows,  viz. ; 

"  I  (jive,  devise  and  bequeath  unto  

his  heirs,  executors,  administrators  utd  assigns, 
all  my  interest  in  (follows  a  description  of  the 
property)  in  trust.  For  the  said  trustee  and 
other  the  trustee  or  trustees  hereunder  for  the 
time  being,  to  take  possession  and  charge  of  all 
wid  trust  property  and  estate,  and  to  receive 
and  collect  all  the  income  of  said  trust  proper- 
ty and  estate,  and  after  paying  therefrom  all 
.sums  as  may  be  requiied  for  taxes  and  other 
expenses  and  all  such  other  sums  as  may  be  re- 
quired for  the  proper  care  and  management  of 
.said  trust  properly  and  estate  and  for  the  exe- 
cution of  the  trusts  iiereby  created,  including  a 
reasonable  compensation  for  services  as  trustee, 
to  pay  over  the  residue  of  said  income  as  and 
when  received  in  four  equal  jMrta,  to  Geoi^  G. 
Wilburone  fourth  E»rt.to  Marcy  G.Greene,wife 
of  Henry  L.  Greene,one  fourth  part,  to  Oliver  C. 
Wilbur,  Jun.,  deceased,  heirs,  ooe  fourth  part, 
and  to  Lucy  A.  Whittier,  deceased,  heir,  one 
f  ouith.to  them  their  heirs,executors  and  assigns. 
Provided,  nevertheless,  ijiat  if  at  anytime  the 
juid  George  G.  Wilbnr  shall  alien,  incumber,  or 
conteniplate  the  said  income  or  any  part  there- 
of of  his  portion,  or  hy  reason  of  his  instdvency 


or  bankruptey,  or  b^  any  attachment  or  other 
proceeding  by  creditors  or  other  eau.se  what- 
ever said  income  or  an^  part  thereof  of  his  in- 
terest shall  or  hut  for  this  present  proviso  would 
become  vested  in  or  payable  and  pass  tootior 
the  benefit  of  anv  other  person  mher  than  the 
said  George  G.  Wilbur,  then  the  said  George 

G.  Wilbur's  right  to  and  interest  in  said  income, 
or  so  much  thereof  as  shall  or  but  for  this  pres- 
ent proviso  would  so  become  vested  in  or  pay- 
able or  pass  to  or  for  the  benefit  of  any  other 
person,  shall  thereupon  forthwith  cease  and  de- 
termine, and  so  much  thereof  as  shall  have  be- 
come so  forfeited  be  received  by  the  children  of 
itaxcy  Q.  Greene,  wife  of  Henir  L.  Greene, 
and  the  children  of  Oliver  C.  Wilbur,  Jun., 
deceased,  and  the  child  of  Lucy  A.  Whittier, 
deceased,  to  them  equally  and  their  heirs  and 
assigns.  Provided,  nevertheless,  tliat  it  shall 
be  lawful  for  the  said  trustee  or  trustees  here- 
under for  time  being,  at  any  time  or  from  time 
to  time,  and  before  the  forfdtnTe  or  loss  by 
the  said  George  G.  Wilbur  of  said  income  or 
any  part  thereof  as  aforesaid,  or  after  the  audi 
forf^ture  or  loss,  upon  the  said  George  G.Wil- 
bur obtaining  by  law  or  otherwise  a  full  release 
and  discharge  from  all  his  existing  debts  and 
liabilities  for  the  then  time  being,  upon  his  re- 
quest in  writing  to  convey,  tianafer  and  deliver 
to  the  saidGeo^  O.  WiitHir  his  Intenat  in  the 
above  said  income  for  his  own  use,  f^  and 
discharged  from  all  trusts  to  his  heirs  and  as- 
signs. >  •  • 

1  hereby  appoint  Lucy  A.  Wilbur,  my  wift 
residue  legatee,  to  whom  I  give  ana  devise  aU 
the  rest  ofmy  estate." 

The  hUl  shows  that  Lncy  A.  Wilbur,  the  tes- 
tatrix, died  October  16,  1878;  that  Harcy  O. 
Greene,  wife  of  the  complainant,  and  one  oi  the 
eettuit  que  truatent  in  Doth  of  said- wills,  and 
also  named  as  residuary  legatee  in  the  wOI  <tf 
Lucy  A.  Wilbur,  died  July  S8,  1881,  leaving 
four  cliildren,  viz.:  the  respondento,  Susan  A. 
Greene,  Lucy  A.  Jackson,  wife  of  Benjamin  A. 
Jackson,  Caroline  C.  Greene  and  Francis  W. 
Greene;  that  Oliver  C.  WUbu^the  teetator,died 
Feb.  7, 18^;  that  George  G.  Wilbur,  anothwof 
the  egatui$gm  trtiUent  named  in  said  wills,  died 
February  20,  1882,  intestate,  without  issue  and 
without  having  incurred  or  suffered  any  for- 
feiture of  the  Iraneflts  of  the  provisions  of  said 
will,  and  that  his  heirs  at  law  were  the  chil- 
dren of  Marcy  G.  Greene  named  above,  Richard 

H.  Whittier,  the  son  of  Lucy  A.  Whittier,  and 
the  sons  of  Oliver  C.  Wilbur,  Junior,  deceased, 
viz.:  George  A.  Wilbur  and  William  A.  Wil- 
bur; that  said  William  A.  Wilbur  died  May  8. 
1886,  leaving  a  will  which  has  been  duly  ad- 
mitted to  probate,  wherein  he  devises  anid  be- 
queaths all  his  estate  of  eveir  kind  and  nature, 
absolutely  and  in  fee  sim[Me,  to  his  number. 
Mary  L.  Wilbur,  also  a  re^ondent  in  this  suit. 

The  complainant  asks  the  insbnction  of  the 
court  upon  the  following  que^ions,  viz.: 
First.  What  kind  of  an  estate  did  the  etttuit 

rtrugtent  take  under  the  wills  of  said  Lacy 
Wilbxir  and  Oliver  C.  Wilbur? 
Second.  What  estate  in  the  real  propertv  de- 
scribed belongs  to  Man^  G.  Greene,  her  aeiis 
and  assigns,  m  residuary  legatee  under  the  will 
of  the  add  Lucy  A.  Wilbur. 

Third.  What  estate  in  the  re^Jm^>eIty  de- 
scribed belongs  to  said  latN^  WfOsia  or  her 
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heirs  at  law,  or  devisees,  by  Tirtne  of  her  hus- 
band's devise  to  her  as  reakiuary  legatee  in 
his  said  will? 

Fourth.  Did  said  Oeorge  O.Wilbur  take  auy 
estate  under  either  of  said  wills  different  from 
the  other  eettnu  que  truatmt;  and  if  so,  what 
was  the  kind  of  e^tet 

Fifth.  Did  said  William  A.Wilbur  take  any 
-estate  under  either  of  the  said  wills,  or  as  heu* 
at  law  of  his  uncle,  Qeorce  Q.  Wilbur,  under 
said  wills,  that  he  coatd  devise  to  his  mother, 
said  Mary  L.  Wilbur? 

Sixth.  When  does  the  complainant's  office  of 
trustee  terminate  under  said  wills? 

The  comptainaot  is  in  doubt  whether  the  m»- 
iuit  gut  tru^ttU  in  said  wills  took  equitable  es- 
states  for  life  w  in  fee.  The  doi^  arises  be- 
cattse  tbe  mfts  to  them  are  of  income  only;  and 
in  the  wilTof  Lucy  A.  Wilbur,  without  words 
of  inheritance. 

We  do  not  think  tbe  fact,  that  the  gift  is  of 
income  <Hily,  significant  in  determimog  tbe 
question  whether  the  cettuit  took  estates  in  fee 
or  for  life  merely.  The  legal  estate  in  the  prop- 
er^ devised  is  given  to  a  trustee,  on  whom  is 
devolved  the  careandmanaffanentof  the  prop- 
erfy  and  who  is  cliai;ged  with  the  collection  of 
the  income.  The  equitable  estate  or  beneficial 
interest  in  the  prop^^,  which  is  the  subject  of 
the  gift  to  the  beneficiary,  consists  solely  in  the 
right  to  receive  the  income.  This  equitable  es- 
tate or  beneficial  interest  is,  therefore  api»opri- 
atdy  created  a  mexe  direction  to  the  trustee 
to  pay  over  the  income  to  the  catfuit.  It  lias  re- 
peatedly been  held  that  a  devise  of  the  income, 
or  what  is  equivalent,  of  the  rents  and  profits, 
or  use  and  occupancy  of  land  is,  in  legal  effect, 
a  devise  of  the  land  itself.  JSammit  v.  Sammia, 
U  R.  I.  133,  138,  and  cases  cited;  Andenan  v. 
Ortble,  1  Ashmead,  Wi,  188;  Reed  v.  Seed,  9 
Mass.  872.  874;  Blane/ktrd  t.  BrookB,  12  Pick. 
47,  08;  Bianehard  t.  manekard,  1  Allen,  328, 
835;  ^  V.  Ph^,  17  Wend.  898. 402;  Diament 
V.  Lore,  SI  N.  J.  Law.  880,  288;  MeClunT.  Me- 
tendp.UN.  H.  469,  471;fr0()rfT.G>rMn,  46  N. 
H.  280,  232. 

If  such  a  devise  is  sufficient  to  pass  the  land 
itself,  a  fortiori  will  it  pass  a  mere  equitable  in- 
terest in  land.  Whether  or  not  under  such  a 
devise  the  estate  is  for  life  or  in  fee  must  be 
detarniined  by  the  limitations  exjvessed  fai  the 
devise,  or  the  intention  of  the  testator  Is  to  be 
gathered  from  the  will. 

In  the  wills  iinder  consideration  it  is  to  be 
noted  that  no  period  is  limited  in  the  trusts 
created  during  which  the  trustee  is  to  pay  over 
the  income  to  the  beneficiaries,  but  such  pay- 
ment is  to  coQtioue  Indefinitely. 

The  will  of  Oliver  C.  Wilbur,  expressly  limits 
tbe  payments  of  the  Income  in  the  proportions 
specified  to  the  cettuit  "to  them,  theu*  heirs,  ex- 
ecutors and  assigns."  The  proviso  In  this  will 
for  a  forfeiture  by  (Jeorge  G.  Wilbur  of  his  share 
upra  tbe  happening  of  the  contingencies  there- 
in expressed,  limits  his  share  over  to  the  other 
heDenciaries  named,  "to  them  equally  and  their 
heirs  and  assigns." 

Again;  the  proviso  to  the  proviso  last  men- 
tioned, author&es  the  trustee,  upon  the  exist- 
ence of  the  conditions  set  forth  in  it  and  upon 
the  request  in  writing  of  said  George  G.Wilbur, 
to  convey,  transfer  and  deliver  to  him,  his  in- 
terest in  said  income  for  his  own  uae,  free  and 
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discharaed  from  all  trusts  to  his  heirs  and  as- 
signs. This  use  of  the  word  "bcdrs"  Isy  Oliver 
C.  Wilbur,  in  tbe  connections  pointed  out,  would 
seem  to  indicate  with  sufficient  clearness  an  in- 
tention that  the  beneficiaries  under  the  trust  in 
his  will  should  take  estates  in  fee. 

In  the  will  of  Lucy  A.  Wilbur,  although  the 
gifts  to  the(X«2u<«  are  unaccompanied  by  words 
of  inheritance,  the  Itwal  estate  is  given  to  the 
trustee  in  fee,  and  he  is  directed  to  p«T  over  the 
income  to  the  benefldariea,  without  limitation 
as  to  the  time  such  payment  Is  to  continue.  In 
Moore  v.  Ckffiiom,  10  Beav.  428,  425,  436,  the 
devise  was  to  trustees  in  fee,  upon  trust  for  the 
use  and  benefit  of  the  testator's  three  natural 
sons,  the  rents,  issues  and  [ot^ts  to  be  paid  for 
their  maintenance  and  education,  or  to  the  sur- 
vivor or  survivors  of  than,  share  and  share 
alike;  and  it  was  held  that  the  sons  took  equi- 
table estates  in  fee,  as  joint  tenants. 

In  Newland  v.  Hh^iard,  2  P.  Wms.  194,  the 
testator  devised  the  residue  of  his  real  and  per- 
sonal estate  to  trustees  in  fee,  to  pay  and  apply 
tbe  produce  and  Interest  thereof  for  the  main- 
tenance and  benefit  of  his  grandchildren,  imtil 
they  should  come  to  the  age  of  twenty-one,  or 
be  married;  and  It  was  held  that  the  absolute 
right  and  property  of  the  real  and  personal  es- 
tate passed  to  the  grandchildren,  upon  attain- 
ing the  age  of  twenty-one  years.  In  Ea/rl  v. 
Orim,  1  Johns.  Ch.  494.  490,  Ghanodl&r  Kent 
says  of  NetUand  v.  Shephard:  "This  case  has 
been  questioned  and,  perhaps,  very  juaUy;  for 
there  was  an  express  limitation  of  the  period  of 
payment  of  Interest  to  the  minority  of  the  chil- 
dren; but  in  a  case  in  which  there  is  no  such 
limitation,  I  apprehend  the  decision  would  be 
deemed  correct.  And  when  lands  are  devised 
In  fee  in  trust  for  another,  without  words  of 
Inheritance,  the  cestuit  que  tru^teiU  will  take  an 
equitable  estate  in  fee.  Citallenger  v.  Sh^ 
pard,ST.  a  m.  Knight V.  8elbs,m.  &Q. 
92,  98,  99;  Smi^  T.  Smith,  11  C.  B.  N.  S.  181. 

But,  independentiv  of  these  authorities,  we 
think  that  it  is  sufficiently  evident  that  the  tes- 
tatrix intended  that  the  eettui*  should  take  the 
estates  in  fee.  The  proviso  in  relation  to  the 
forfeiture  by  C^orge  G.  Wilbur  of  his  share, 
upon  the  happening  of  the  contin^ncies  set 
forth,  as  in  the  corresponding  proviso  in  the 
will  of  her  husband,  limits  the  share  of  tbe  said 
George  upon  such  forfeiture,  to  the  other  bene- 
ficiaries, to  be  divided  equally  among  them, 
their  heirs,  and  assigns.  And  again;  the  {h-o- 
viso  to  this  proviso  authorizes  tbe  trustee,  upon 
the  existence  of  the  conditions  set  forth,  and 
upon  the  request  in  writing  of  said  George,  to 
convey,  transfer  and  deliver  to  him,  his  whole 
interest  in  said  trust  property,  in  fee  simple, 
for  his  own  use,  free  and  discharged  of  all 
trusts.  The  gift  to  George  G.  Wilbur  Is  In  the 
same  form  as  the  gifts  to  the  other  eettuit.  If  it 
had  not  been  the  mtention  of  the  testatrix  that 
he  should  take  a  fee  under  the  gift  to  him, 
why  should  the  limitation  over,  in  the  first 
proviso,  in  case  of  bis  forfeiture  of  his  share, 
nave  been  ctf  such  share  in  fee;  and  why  should 
the  trustee  have  been  authorized  in  tbe  second 

Eroviso  to  convey,  transfer  and  deliver  to  him 
is  whole  interest  In  the  trust  estate  In  fee  7 
If  it  was  her  intention  that  he  should  take  his 
share  in  fee,  it  is  not  unreasonable  to  infer  a 
like  intention  as  to  the  other  eetiuit,  the  lan- 
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guage  of  the  gtftsto  them  beinff  identickl  wtth 
Uist  of  the  gift  to  htm.  - 

We  therefore  answer  to  the  quesHona  pro- 
pounded : 

First.  That  theesttuiagvetnutentMiideTihe 
said  wills  took  equitable  estates  in  fee. 

Seowd.  That  no  estate  in  the  real  property 
described  hel<»igB  to  Marc;  Q.  Oieene,  her 
heirs  and  assigns,  as  residuary  legatee  under  the 
will  of  Lucy  A.  Wilbur. 

Third.  That  no  estate  in  the  real  property 
described  belongs  to  said  Lucy  A.  Wilbur,  or 
her  heirs  at  law,  or  devisees,  by  virtue  of  her 
husband's  devise  to  her  as  residuary  legatee  in 
hkssidwIU. 

Fourth.  That  said  George  O.  Wilbur  took 
under  said  wills  the  same  and  no  different  es- 
tate from  that  takm  by  the  other  eettui»  que 
truHent. 

Fifth.  That  said  William  A.  Wilbur  took, 
under  each  of  said  wills,  an  equitable  estate  in 
fee  in  one  eiehth  of  tlie  trust  estate,  and  as 
heir  at  law  of  the  said  Oeorge  G.  Wilbur,  an 
equitable  estate  in  fee  under  each  of  said  wills, 
in  one  twenty-fourth  of  said  trust  estate,  and 
that  he  could  devise  his  said  equitalde  interests 
in  said  trust  estates  to  his  motiier,  the  said 
Mary  L.  Wilbur. 

Sixth.  That  no  period  being  fixed  by  said 
wills  for  the  terminatioD  of  the  trusts  created, 
the  com[^inant'8  office  of  trustee  will  contin- 
ue until  said  trusts  shall  be  det^mined  by  the 
parties  Interested  tbereiD,  they  being  compe- 
tent to  act,  or  by  the  court,  uptm  a  proper  pro- 
ceeding for  that  purpose,  or  until  he  ualf  be 
removed  or  discharged  from  said  trusts  and  a 
new  trustee  appointed  in  his  stead. 

Decree  cuxordinglj/. 


PEOPLES  SAVINGS  BANK  in  Providence 
Holder  N.  WILCOX  et  at. 

1.  W.  died  a  resident  of  Pro  videnee.  Let- 
ters of  administration  were  granted  to 
A  in  Tiverton  where  W.  had  formerly 
resided,  and  subsequently  letters  of  ad- 
ministration were  granted  in  PtotI- 
dence  to  B.  In  a  Dill  of  interpleader 
against  A  and  B  to  determine  which 
W6M  entitled  to  the  assets  of  W.,  held, 
that  the  letters  of  administration 
■rranted  in  Tiverton  were  Told;  and 
that  want  of  iariiidietioa  In  the  Pro- 
bate Court  of  TiTerton  could  be  shown 
collaterally,  although  the  decree  of  the 
Probate  Court  described  W.  as  "late  of 
Tiverton." 

2.  Probate  Courts  in  Rhode.  Island  are 
courts  of  limited  Jurisdiction. 

8.  When  the  jurisdiction  of  a  court  of  lim- 
ited jurisdiction  depends  on  some  fact 
wbloh  can  be  decided  without  deciding 
the  case  on  its  merits,  the  jnrlsdletloB 
may  be  qaestloned  and  disproved  col- 
lateral^* although  the  jurisdictional 
fact  is  averred  of  record  and  has  been  on 
evidence  actually  found  by  the  court. 

4.  But  when  the  question  of  jurisdiction  is 
BO  involved  in  the  subject  matter  of  the 
suit  that  it  cannot  be  sepaiat^^y  decided, 


tiie  jadcmoat  renderad  is  eo«rfu»ive 
in  collateral  yroBa«illngi. 
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ILL  of  inteiple^er. 

The  facts  are  stated  to  the  opinion. 
Mr.  Javes  TUUuAMt,  for  complainant. 
Mr.  EdwiB  D.  HeOaiaaoas.  for  respond- 
ent, WUooz. 

Mr.  Ooorgre  T.  Mwm^  for  the  other  le- 
spcmdents. 

Dorfee,  Oh.  J.,  delivered  the  ot^nion  of  the 
court : 

ISaTj  A.  Wilcox  died  November  4,  1882, 
leaving  on  deposit  in  the  Peoples  Savings  J^mk 
in  the  City  of  Providence,  the  sum  of  about 
$800.  Shortly  before  her  death  she  made  a 
gift  caum  tnortit  of  the  money  to  the  defoid- 
ant,  George  A.  Sayer,  delivering  to  him  (he 
bank  book  to  that  intent;  in  trust,  nevertheless, 
to  pay  from  said  m(mey  her  debts  and  funeral 
expenses,  and  to  pay  the  reridne  over  to  a» 
Emma  B.  Hoshier,  oer  cousin.  She  was,  whm 
she  died,  and  for  some  time  had  been  a  domi- 
ciled inhabitant  of  the  City  of  Providence,  rera- 
dent  therein,  though  she  had  at  a  previoos 
period  resided  in  the  Town  of  Tiverton .  Short- 
ly after  her  death,  to  wit:  on  December  4, 1^, 
the  defendant,  Holder  N.  Wilcox,  her  uncle 
and  one  of  her  next  of  kin,  was  appointed  ad- 
ministrator on  her  estate  by  the  Court  of  Pro- 
bate of  Tiverton,  on  his  application,  wherein 
she  was  described  as  "late  of  Tiverttxi,  de- 
ceased." Subsequently,  to  wit:  on  March  11, 
1885,  the  defendant,  George  A.  Sayer,  was  ap- 

S tinted  administrator  on  her  estate  by  toe 
unicipal  Court  of  the  City  of  Providence,  a 
court  e»rdsing  mobate  iurisdictkm  in  said 
d^.  The  defendants  botn  claim  the  depodi; 
Wilcox  as  administrator  and  Sayer  both  as  ad- 
ministrator  and  as  donee  eayta  mortit.  The 
question  is:  which  of  the  two  is  ^titled  to  it? 

Sayer  contends  that  the  Court  of  Probate  of 
Tiverton  had  no  jurisdiction  to  appoint  Wilcox, 
and  that  bis  appointment  is,  thei^ore,  null  and 
void.  Wilcox  contends  that  his  appointmoit 
cannot  be  qtiestioned  collaterally,  but  must  be 
presumed  to  be  valid  until  it  is  set  aside  in  some 
direct  proceeding.  There  is  a  diversity  of  de- 
cision tmon  the  question  raised  by  this  cont«i- 
tion.  The  conflict  is  irreconcilable.  The  rea- 
sons are  strong  on  both  sides. 

On  theone  side  it  is  urged  that  when  a  court, 
even  though  it  be  an  Inferior  tribunal,  has  juris- 
diction under  particular  drcumstances,  ib  de- 
cision that  the  drcumstanms  exist  ought  to  be 
as  conclusive,  until  set  aside  in  some  direct 
proceeding,  as  its  decision  on  any  other  questicm 
of  fact  in  the  case.  This  is  a  view  which 
strongly  commends  itself  when  the  parties  have 
been  heard;  but  the  qnestion  may  be  decided 
by  default,  although  the  practice  is  a  bad  one, 
withotU  heuingand  wiUiout  any  actual  noCioe, 
when  the  notice  in  1^  puMicanon  or  posting, 
the  parties  having  no  reason  to  be  on  the  look- 
out for  notice  from  a  court  which  has  no  juris- 
diction. The  appointment  of  Wilcox  was  made 
without  hearing. 

Again;  it  is  urged  that  for  the  security  of 
persons  dealing  wiUi  the  administrator  on  the 
suppositica  that  he  had  been  jmperly  appohit- 
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ed,  the  sppointmeDt  ou^bt  to  be  sustained. 
There  U  gprest  cogency  in  point  of  policy  in 
this  omiment.  We  have  been  greatly  indued 
to  yitela  to  it.  But  on  the  otiies' nand,  the  ques- 
tion arises:  how,  upon  principle,  can  a  court 
acquire  Jurisdiction  by  simply  deciding  that 
it  has  it,  when  the  circumstances  which  are 
necessary  to  give  it  do  not  exist  ? 

We  have  come  to  the  conclu8ioD,  after  much 
consideration,  that  the  rule,  applicable  to  courts 
of  limited  jurisdiction,  which  is  the  better  es- 
tablished on  principle  and  authority  is  this : 
that  where  the  jurudiction  depends  on  some 
collateral  fact  which  can  be  decided  without 
deciding  the  case  on  its  merits,  then  the  juris- 
diction may  be  questioned  collaterally  and  dis- 
proved, even  though  the  jurisdictional  fact  be 
averred  of  record  and  was  actu^ly  found  upon 
evidence  by  tlie  court  rendering  tne  Jadgmieot 
Chew  T.  Edlrot/d,  H  Welsh.  Hurl.  &  O.  Kxch. 
249;  Bunbury  v.  FStUtr,  9  Id.  Ill;  Waiuerv. 
Rowland,  10  Wis.  8;  Clark  v.  Holmet,  1  Doug. 
(Mich.)  890;  Holyoke  v.  HatHm,  5  Pick.  OT; 
Joehumsen  v.  Suffolk  Savings  Bank,  3  Allen,  87; 
Searav.  Terry,  26  Conn.  273,  285;  Fowlev.  Coe, 
68  Me.  245;  SaUaday  v.  BxinhiU,  39  Iowa,  555; 
Wmtfa  Admr.  v.  Bambo,  29  Ala.  510,  520; 
Wueon  T.  AYuier,  3  Humph.  80;  Joh-Mon  v. 
CoTpenning,  4  Ir«l.  Eq.  316;  Moore  t.  Smithy 
n  Rich.  589,  577;  Burm  v.  Van  Loan,  29  La. 
Ann.  560;  MiUer  v.  Jone^  Admr.  26  Ala.  247; 
Br&wn  V.  Foster,  6  R  I.  664;  1  Smith,  Lead. 
Cas.  •820. 

But  on  the  other  hand,  where  the  question  of 
jorisdiction  is  involved  in  the  question  which 
IS  the  gist  of  the  suit,  so  that  it  cannot  be  de- 
cided without  going  into  the  latter  question, 
then  the  judgment  is  collaterally  conclusive, 
because  the  question  of  jurisdiction  cannot  be 
retried  without  retrying  the  case  on  its  merits, 
which  is  not  permissible  in  a  collateral  pro- 
ceeding. BriUaia  v.  Ktnnaird,  1  Brod.  &  B. 
432;  ^gina  v.  Bolton,  1  Adolph.  &  Ellis,  N.  8. 
66;  Assfenv.  Oarew,  8  Bam.  &  Cress.  649;  Cave 
T.  Mountain,  1  Man.  &  Oran.  357;  Staplee  v. 
Fairehm,  8  N.  Y.  41;  AngeU  v.  Bobbine.  4  R. 
I.  498. 

The  distinctions  recognized  in  the  rule  as 
stated  seem  to  have  been  observed  by  this  court 
in  (teciding  the  cases  of  Brown  v.  Fotter,  6  R. 
I.  664;  and  AngM  v.  Boibine,  above  cited. 

We  think  the  courts  of  probate  of  this  State 
are  technically  courts  of  limited  jurisdiction. 
They  seem  to  be  recognized  as  such  in  Pub. 
Stat,  of  R.  I.  cap.  181,  tj  5.'  Similar  courts 
have  been  treated  as  or  decided  to  be  such  In 
other  New  En^and  States.  Wattles  v.  Ofde, 
9  Conn.  10;  Sean  v.  Tsrrtf,  26  Conn.  278;  Over- 

1— As  followa: 

**No  order.  Judgment  or  decree  of  a  court  of  pro- 
bate or  town  oouocU,  which  may  be  appealed  from, 
or  hi  any  collateral  prooeedtny  when  tnesame  shall 
not  have  been  ^>p«iled  from,  shall  be  deemed  to 
be  Invalid,  or  be  duasbed  for  want  of  proper  form, 
or  forwent  of  Junsdiotlon  nppearlnsr  upon  the  face 
of  the  papers.  If  the  court  or  counoD  had  JurJsdlo- 
UoQ  of  the  subject  matter  of  such  order,  Jud^ent 
or  decree;  and  In  oases  appealed  from,  the  appellate 
court  having  Jurlsdloclon  of  the  partlee  may  allow 
amendments  to  be  made  In  the  papov  filed  in  any 
such  case  to  supply  any  defldwcy  or  correct  any 
errors  therein,  upon  such  terms  and  conditions  as 
the  appellate  court  may  deem  proper,  and  may  pro- 
oeed,  without  reference  to  the  order.  Judgment  or 
decree  of  the  court  of  probate  or  town  council,  to 
enter  aucA  judgment  as  the  justtoe  of  ease  may 
require." 

K.  I. 


teerso/Faitikldv.  Ovilifer,  4a  Ide.  860;  Fbv>k 
V.  Coe.  68  Me.  246;  Boldm  v.  Seanlin.  80  Vt. 
177;  HaUumay  v.  Cla^rk,  6  Pick.  480;  Joehum- 
aen  v.  Suffolk  Savinf/s  Bank,  8  Alien  87. 

Mary  A.  WUcox,  it  is  admitted,  did  not  re- 
side in  Tiverton  when  she  died,  although  such 
residrace  was  necessary  to  give  the  Court  of 
Probate  of  Tiverton  jurisdiction.  It  follows 
that  the  grant  of  letters  of  administration  to  the 
defendant  Wilcox  was  void  and  may  be  treat- 
ed as  a  nullity  in  the  present  suit;  for  the  ques- 
tion of  residence  is  a  collateral  question  which 
can  be  tried  by  itself. 

A  dearee  mU  ther^ore  be  entered  directing  the 
payment  of  the  depotit  to  the  def  endant  Sayer, 
but  under  the  eireumetaneee,  it  aitt  be  without 
eotte. 


RtchaidJ.  BURaES 
e. 

Charles  E.  SOUTHER  et  al. 

1.  Ao  action  for  debt  on  Judfrment  will 
not  lie  upon  a  decree  In  the  alternative 
rendered  on  a  bill  to  foreclose  a  mort- 


2.  Foreeiomire  proceedings  in  equity 

are  of  the  Baton  of  prooeedings  in  rem 
and  are  not  ordinarily  intended  to  act 

in  personam. 

( Pro vldenoe— Decided  December  28, 18%.) 

DEBT  oih  Judgment.   Judgment  for  dtfend- 
ante. 

On  a  t^l  to  foreclose,  a  decree  was  entered 
ordering  the  respondents  to  pay  a  certain  sum 
to  the  complainant  within  a  certain  time,  and 
in  default  of  such  pavment  appointing  a  master 
to  sell  the  mortgagea  premises  and  to  deposit 
the  proceeds  in  the  registry  of  the  court.  Sub- 
sequently this  action  of  debt  on  judgment  was 
brought  by  the  complainant  against  the  re- 
spondents to  recover  uie  sum  mentioned  in  the 
above  decree.  The  respondents  pleaded  nul 
tiel  record, 

Mr.  Cha.rlea  H.  Parkhnrat,  for  plaintiff. 

Meters.  Edwin  MetealC  Chulea  E. 
Souther,  Ch&riM  Bradley  and  Walter 
F.  Angellt  for  defendants. 

DnrfSee*  Ok.  J. ,  ddlvered  the  0|nnion  of  the 

court: 

We  do  not  think  the  action  lies.  The  decree 
must  be  construed  as  a  decree  entered  in  pur- 
suance of  the  bill  which  is  a  bill  for  the  fore- 
closure of  a  mortgage.  It  consists  of  two  parts. 
The  first  orders  the  defendants  named  to  pay 
the  complainant  one  sixth  of  the  sum  due  on 
the  mortgage  notes,  to  wit;  $1,316.67  with  in- 
terest since  June  30,  1880,  on  or  before  April 
15,  1885.  The  second  part  orders,  in  default 
of  such  payment,  that  the  mortgaged  premises 
be  sold  and  a  certain  part  of  the  proceeds 
paid  into  court.  The  second  order  does  not 
come  into  operation  if  the  first  is  performed. 
If  the  first  IS  not  performed,  the  second  be- 
comes operative  instead  of  it;  and  when  per- 
formed, the  decree  is  executed.  This  results 
from  the  alternative  character  of  the  two  parts. 
This  character  would  be  at  once  apparent  if  in- 
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stead  of  the  words  "and  Id  defaidt  thereof  at 
the  beginniDg  of  the  second  part,  the  language 
had  been  "or  in  default  theteof. 

But  In  oar  o[diiIon  the  meaning  is  the  same 
whichever  phrase  is  used,  because  the  two 
parts  are  alternative.  Indeed  the  first  part,  al- 
though mandatory  in  form.  Is  an  altematiTein 
favor  of  the  defendants,  giving  them  time  to 
avoid  foreclosure  by  paying  the  debt.  Some 
of  the  defendants  here  are  married  women,  in> 
capable  of  binding  themselves  personally  for 
the  debt,  and  the  court  cotild  not  have  intended 
to  make  an  absolute  personal  jud^ent  ftgi^iist 
them.  The  cases  accord  with  this  view.  They 
hold ,  where  the  proceeds  of  sale  under  a  decree 
of  foreclosure  by  sale  are  deficient,  that  an  ac- 
tion lies  for  the  deficiency  on  the  mortgage  note 
or  bond.  OlobelnturaneeCo.'y.  LatmngfiCo'v. 
880,  080;  Lansing  v.  OoO^,  9  Cow.  846;  SteteTu 
V.  Ihifaur,  1  Blackf.  887;  Porter  v.  PiSUbury, 
86  Me.  278;  Tooke  v.  Hartley,  3  Bro.  Ch.  135. 

So,  likewise,  in  case  of  strict  foreclosure. 
RaUh  V.  Wliite,  3  OalUson,  IE®;  Amor]/  v.  Fair- 
banla,  8  Mass.  562;  JhtnHejf  v.  VanBurm,  8 
Johns.  Ch.  880. 

There  are  States  in  which  the  courts  are  em- 
powered by  statute  to  enter  judgment  for  defi- 
den<7  in  foreclosure  suits.  In  South  Carolina 
the  courts  enter  such  a  Judgment  as  a  matter 
of  practice,  Wiffktman  t.  &nqr,  10  Rich.  £q. 
518,  but  the  {uracdoe  is  eontruy  to  the  proc- 
edents. 

A  foreclosure  in  equity,  it  is  said,  though  not 
a  proceeding  in  rem.  Is  in  the  nature  of  such  a 
proceeding,  and  is  not  intended  ordinarilyto 
act  inpermmam.  3  Jones,  Mortgages,  1708- 
1711;  Wiltsie,  Mortgage  Foreclosure,     85, 86. 

The  decree  here  may  be  more  peremptory  in 
terms  than  such  decrees  usually  are,  but  we  do 
not  think  it  can  be  held  to  be  any  diflerent  in 
meaning. 

Heaoftml  tiel  record  tttatained.  JvdgrMnt 

far  dtfendanU. 


STATE 
Samuel  E.  GROVES.  • 
State  t.  Orville  E.  Stone. 


State  «.  William  M.  Cutthig. 


State  *.  George  H.  Hunter. 

A  atMnte  forbidding  and  pwDiahlng  the 
•ale  of  adniter&ted  milk  proi  rlded: 

*  See.  State  v.  Bmrtb,  U  R.  1. 100. 


NoTB.~-TbeBtatutorT  provision  as  to  adulterated 
milk  under  ooDslderatlon  in  the  above  oases  Is  la  al- 
most the  same  terms  as  the  Neir  Tork  Statute  (Laws 
of  18U,  chap.  SOB,  •  18),  vhteh  was  declared  ooosUtu- 
tloaal  br  the  Court  of  Appeals  of  that  State  In  Peo- 
100 


-Sup.  Ot.  <»p  Rhodb  Islard.  Dbc., 

"In  all  proaecatlons  tmder  this  Act.  if 
the  milk  shall  be  abown  apon  analyw 
to  contain  more  than  88  per  oonS  of 
watery  flnlda  or  to  ccmtain  leaB  than  U 
per  cent  of  milk  aolids,  or  lees  thui  9h 
per  cent  of  milk  fats  it  bIiaII  be  deraned 
for  the  purpoee  of  this  Act  to  be  adulter- 
ated." Held,  that  the  provJaUma  irate 
eonaUtatloBal. 

(Frovldenoe-DeoMed  Deoember  a.  IMD 

CONSTITUTIONAL  question  certified  to 
the  Supreme  Court  under  Pub.  Stat  R  I. 
cap.  220.  1-8. 
The  Cases  are  stated  in  the  mdnf  on. 
Mr.  StepiMB  A.  Cook*  Jtm  for  jrfaintiff. 
Mr.  WllUam  O.  Roelker.  for  defendants. 

Per  Cariajn : 

These  cases  come  before  us  upon  a  constitn- 
tional  question  certified  to  this  court  under 
Pub.  Stat.  R  I.  cap.  220,  g  2,  from  the  Justice 
court  of  the  City  of  Providence.  They  are 
conu)lahits,  each  of  which  charges  that  the  de- 
fendant "did,  at  said  Providence,  have  in  his 
poesessioD,  with  intent  to  sell  in  said  Provi- 
dence, adulterated  milk,  in  this:  that  said  milk 
being  in  said  [defendant's]  possession  [naming 
him]  with  intent  to  sell  as  aforesaid,  aid  then 
and  there  contain  more  than  88  per  centum  of 
watery  fluids  and  less  than  IS  per  centum  of 
milk  solids  as  shown  by  aimlysis  of  said 
milk,  etc. 

Tbe  question  arises  under  Pub.  Stat.  R  L 
cap.  127,  as  amended  by  Pub.  Laws,  R  I.  cap. 
276,  §  S,  of  March  28, 1883,  which  is  as  folbws: 
"In  prosecutions  under  this  Act,  if  the  milk 
shall  be  shown  upon  analysis  to  contain  more 
than  88  per  centum  of  watery  fluids,  or  to  ow- 
taln  1»  than  IS  per  centum  of  milk  solids,  w 
less  than  per  centum  of  milk  fats,  it  sliall 
be  deemed,  for  tbe  purpose  of  this  Act,  to  he 
adulterated." 

The  •argument  is  that  this  section  is  unconsti- 
tutional because  it  virtually  confines  the  testi- 
mony to  the  analysis  of  the  aampk»  taken  liy 
the  inspector,  which  sam^des  are  destroyed  in 
the  making  of  tbe  analysis,  so  that  the  t^timo- 
ny  cannot  DC  controverted. 

The  court  is  of  tbe  opinion,  however,  that 
the  testimony,  though  it  may  not  always  be 
practicable  to  controvert  it  directly  by  an(^er 
analysis,  can  be  controverted  by  evidence  of 
collateral  facts  going  to  prove  that  the  analysis 
is  incorrectj  ura,  therefore,  that  the  Act  is  not 
unconstitutional  for  the  reason  alleged. 

The  cases  are  remanded  to  the  ju3ice  court 
of  Providence  for  sentence. 

Order  aeeordingly. 


plev.  Cipperly,  1  Cent.  Bep.  SOS. 

The  similar  Massachusetts  Statute  (P.  8.  cbmi.  67) 
Is  examined  and  construed  m  OommonmBlth  t. 
ToUas,  ante,  SOB;  Commonwealth  v.  Bowen.  «!(«• 

sn. 
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supbbmb  cocbt  of  cokmbcticut. 


Hubert  W.  TODD,  Appt., 
e. 

Hendrick  H.  MUN80N  et  at. 

1 .  It  seems  that  invtractions  by  a  grantor 
to  an  attormer'  drawings  a  deed  are 
not,  ordinarily,  privileged  eommiuii- 
eations. 

3.  An  expresa  trust  in  real  estate  cannot 
be  proved  bj*  parol*  in  a  case  brouf^ht 
simply  to  eetabUsh  or  enforce  the  trust. 

3.  Evidence  to  prove  a  trust  in  real  estate 
by  the  declarations  of  the  vrantorB, 
after  they  had  parted  with  lul  interest 
in  the  property,  is  inadmissible. 

4.  The  fact  uiat  an  agreement  or  contract 
sned  on,  Inddentiilly  involves  atrast 
wiU  not  prevent  tlu  plaintiff  proving 
the  oontraiDt,  and  a  eomplaint  thereon 

(New  Havenr-FOed  April  8. 1886.) 

APPEAL  by  plabitiir  from  a  judgment  of  the 
Superior  Court  fn  favor  of  defeoduits. 
Affirmed. 
The  case  is  stated  in  the  opinion. 
Meura.  E.  P.  Arvlne  and  Talcott  H. 
Russell*  for  plaiotiCT: 

If  the  deed  of  June  11,  1881,  was  obtained 
by  Emily  C.  Munson  on  the  understanding  and 
urreement  that  she  should  give  half  to  Hubert 
W.  Todd,  and  she  refuses  or  neglects  so  to  do, 
or  if  she  knew  that  the  grantors  intended  the 
deed  for  that  purpose  and  expected  that  she 
would  carry  out  such  intention,  and  she  ob- 
tained possession  of  said  deed  knowing  tbat 
such  was  the  expectation  and  belief,  and  now 
refuses  to  carry  out  the  same,  tbeo  she  Is  guilty 
of  fraud,  and  the  court  will  either  enforce  the 
ligteement  specifically  or  set  the  conveyance 
aude  for  fraud.  Ihwi  v.  JTueker,  41  Conn.  204; 
Piekv.  Hoyt,  89  Id.  9. 

Defendant's  objection  that  the  agreement 
could  not  be  moved  by  parol  should  nave  been 
taken  by  demiurer.  He  cannot  now  raise  the 
question,  especially  when  he  has  once  demur- 
rad  and  then  withdrawn  his  demurrer,  as  in 
this  case.  Pouien  v.  Mvit^,  61  Conn.  483; 
Merwin  v.  Rtehanlton,  52  Conn.  %84;  IVtnobridge 
V.  True,  Id.  180. 

But  tins  objection  would  amount  to  nothing 
even  if  it  had  not  been  waived.  Dowdv.  Tucker, 
41  Conn.  201:  Peek  v.  Hojft,  89  Id.  18;  CoSina 
V.  TiUou.  26  Id.  808;  Cfroeker  v.  Higgine,  7  Id. 
847:  Hubba/rd  v.  Entigti,  46  Id.  68S;  CKorte  v. 
Ta-ppin,  82  Id.  66;  Mteker  v.  Meektr,  16  Id. 
888;  Parmme  v.  Camp,  11  Id.  634;  Beldm  v. 
Sejfmour,  8  Id.  804;  Church  v.  Sterlinff.  16  Id. 
888;  WiUiamt  v.  Fiteh,  18  N.  Y.  {S48;  Chamber- 
lain V.  Bame,  Freem.  Cas.  Ch.  84;  Booth's  App. 
85  Conn.  168;  Otdham  v.  Litchfield,  2  Vera. 
506;  Soge  v.  Hoge.  1  Watts,  168;  1  Stotv,  Eq. 
256;  Foote  v.  Pbote.  58  Barb.  268. 

When  it  would  work  a  fraud  to  deiqr 
the  trust,  defendant  will  not  be  allowed  to  set 
up  Uie  statute.  3  Story,  Eq.  973,  note  a;  Baigh 
T.  Kaife,  L.  a  7  Ch.  R.  App.  469. 

The  English  Statute  of  Frauds  enacted  "That 
sU  declanrtkMu  or  creations  of  trust  or  ccmfl- 
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dence  in  any  lands,  tenements  or  hereditaments, 
shall  be  muiifested  and  proved  by  some  writ 
ing  signed  by  the  party  who  is  by  law  to  de- 
cixre  such  trust,  or  by  his  last  will  in  writing, 
or  else  they  shall  be  utterly  void  and  ol  none 
effect."  Perry,  Tr.  §  78. 

Our  statute  in  this  State  expessly  leaves  out 
this  class.   See,  G.  3.  41. 

Many  of  the  States  have  followed  the  English 
Statute.   Peny,  Tr.  ^sj  80,  81. 

In  States  where  the  Statute  of  Frauds  is  not 
in  force,  trusts  may  be  proved  by  parol  Peny, 
Tr.  §85. 

Even  if  the  trust  claimed  in  this  case  should 
for  any  reason  fail,  grantee  would  not  take  for 
his  own  benefit.  The  deed  itself  would  be 
void.   Sheedy  v.  Roach,  124  Mass.  472. 

There  is  a  presumption  in  this  case  against 
the  deed  having  been  Intended  for  the  sole 
benefit  of  grantee.  The  grantee  is  botmd  to 
show,  afiSrmatively,  that  a  voluntary  convey- 
ance obtained  under  such  circumstances  is  f  au*. 
Cooke  V.  Lamoite,  16  Beav.  244;  Miller  v.  Sim- 
onde,  72  Mo.  687;  Haydoek  v.  Haydoek,  34  N. 
J.  Eq.571:  AU^ev.  JeufeU,  94U.  S.  506  (bk.  24, 
L.  ed.  360);  Duneombe  y.Riehard«,4&  Mich.  166. 

The  evidence  of  dedaiations  of  grantor,  as 
to  the  purposeof  tbedeedanddispodtionof  the 
property,  was  admissible  to  show  the  intent  of 
the  deea.  Butell  v.  Jackeon,  17  Eng.  L.&  E. 
590;  Whitney  v.  nhecler,  llff  Mass.  493;  Can- 
ada'i  App.  47  Conn.  462. 

The  evidence  of  the  attorney  was  not  inad- 
missible, for  it  was  not  against  the  client's  in- 
terest, but  in  f  urtiierance  of  his  intentions.  All 
that  the  client  says  to  his  attorney  is  not  priv-. 
Uaeed.    74  Me.  548. 

The  rule  is  that  professional  communications 
are  only  privileged  when  their  disclosure  is  ob- 
jected to  by  the  client,  or  would  be  prejudicial 
to  his  interests.  1  Phill.  £v.  162;  Rowland  r. 
Fiummer,  50  Ala.  194. 

The  f^vilcwe  Is  meant  only  to  protect  the 
living  in  their  nusiness  relations  and  cannot  be 
invoked  when  the  queetioD  arises  as  to  the  in- 
tention of  a  deceased  person,  in  respect  to  the 
disposition  of  liis  estate.  Whart.  Ev.  ^  591,  and 
cases  cited;  1  PbiU.  Ev.  163. 

An  attorney  may  be  called  to  prove  his  in- 
structions in  reference  to  drawing  a  deed.  The 
right  to  object  dies  with  the  client.  Whelpl^ 
v.  Loder,  1  Dem.  874. 

On  an  alle^tion  of  fraud,  forgery  or  mis- 
take, instructions  received  by  an  attorney  for 
ma^g  the  will  are  not  privileged,  within  any 
just  and  proper  construction  or  understanding 
of  the  rules.    37  Hun,  675. 

An  attorney  mi^  give  evidence  as  to  his  in- 
structions receivea  txom  the  parties  for  the 
drawing  of  a  deed.  70  N.  T.  61;  DeWoi^v. 
Strader,  28  111.  280. 

A  communication  made  to  a  lawyer  as  to  the 
purpose  of  a  deed  is  admissible,  ffatton  v. 
Robineon,  14  Pick.  423,  428. 

Or  in  regard  to  the  intention  of  a  note. 
Borum  v.  Ibutt,  16  Ind.  63. . 

A  commimication  of  the  fact  of  the  payment 
of  a  judgment  made  to  an  attorney  is  not  priv- 
ileged.   CUa-k  V.  Riehardt,  8  E.  D.  Sm.  89. 

MeMrt.  C.  8.  Boshnell  and  J.  S.  Beach* 
for  defendants: 

The  testimony  of  the  att<Hiiey  was  not  ad- 
mlMible  under  tU  well  "t^J^l^gle 
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law,  as  wplied  to  such  communieatkniB.  Ok^ws 
T.  Seinicker.  11  Wheat.  294  (24  U.  8.  bk.  6,  L. 
ed.  477);  State  v.  Barroum,  52  Conn.  826. 

Upon  principle  and  br  logic,  as  well  as  hj 
precedent,  this  excluded  testimony  is  within 
the  class  of  communicationfi  priTueged  from 
disclosure.  Sand  ford  v.  Bomingtm,  3  Yee.  Jr. 
189;  Linthieum  v.  Semingion,  SCnmch,  C.  C. 
Rep.  548;  Lockhard  v.  Brodie,  1  Tenn.  Ch.  884; 
Bank  of  TTHea  v.  Mertereau,  8  Barb.  Ch.  6S8; 
Whiting  v.  Barney/.  88  Barb.  897. 

The  declarations  claimed  to  have  been  made 
by  the  grantors  to  the  plaintiff  and  to  the 
ptaintifTB  wife,  after  the  execution  and  delivery 
of  the  deed  to  the  grantee,  were  rightly  ex- 
cluded. Dean  y.  Bean,  6  Conn.  285;  VaiPt 
App.  37  Conn.  198. 

But  even  if  the  law  was  not  so  settled,  and 
if  it  was  open  to  the  plaintiff  to  offer  parol 
testimony  of  the  declarations  of  the  grantors  to 
prove  the  claimed  trust,  such  declarations  to  be 
admissible  must  be  of  a  time  prior  to,  or  con- 
temporaneous with,  the  executufli  and  delivery 
of  the  deed.   Perry,  Tr.  ti  77. 

life»»re.  Tmlcott  H.  Russell  and  E.  P. 
Arrine*  for  plaintiff  in  reply: 

Even  in  those  States  where  the  English  Stat- 
ute of  Frauds  prevails,  a  distinction  is  taken 
between  those  cases  where  there  ia  any  fraud 
involved  and  where  there  is  none.  WiltimieY. 
Mteh,  18  N.  Y.  548. 

But  it  is  a  sufficient  answer  to  all  defendant's 
claims  on  this  sublect  that  they  have  been 
waived  by  his  pleacungs.  AjUantM  Y.  Wi^,  83 
Conn.  181;  Canterbury  v.  Bennett,  22  Id.  038. 

Carpentart  J.,  delivered  the  opinion  of  the 

court: 

This  action  as  originally  brought  was  to  set 
aside  a  deed  for  fraud  and  undue  influence. 
The  defendants  in  thdr  answer  set  up  another 
and  prior  deed;  and  the  plalntfff.ln  an  amended 
compMnt,  asks:  1,  to  have  the  prior  deed  re- 
formed, so  as  to  express  an  alle^  trust;  and 
3,  that  the  trust  be  enforced. 

On  the  trial  the  plaintiff  offered  to  prove  the 
supposed  tnist  by  parol,  and  by  the  testimony 
of  the  attorney  who  drew  the  ^ed.  An  ob- 
jection to  this  testimony  was  sustained  by  the 
court,  and  judgment  having  been  rendered  for 
the  defendants,  the  plaintiff  appealed. 

The  objection  to  the  evidence  is  twofold  : 
first,  that  the  offer  called  for  privileged  com- 
munications; second.that  parol  evidence  is  inad- 
missible to  prove  an  express  trust.  The  court 
below  excluded  the  evidence  on  the  first 
ground. 

Instructions  by  a  grantor  to  an  attorney 
drawing  a  deed  are  not,  ordinarily,  privileged 
communications.  Satt&nv.  jSoMnjon,  14Pick. 
416;  Hebbard  v.  Haughian,  70  N.  Y.  54. 

The  tenth  paragraph  of  the  complaint  alleges 
an  agreement  between  the  grantors  and  the 
grantee  that  the  grantee  shoiwl  hold  one  half 
of  the  property  conveyed  in  trust  for  the  plaint- 
iff. Now  if  the  grantors  pursuant  to  such  an 
agreement  had  instructed  the  attorney  to  pre- 

Sare  a  deed  expressing  therein  such  a  trust,  we 
0  not  see  why  it  would  not  be  competent  for 
the  attorney  to  testify  that  such  were  his  in- 
structions. But  the  difficulty  is,  that  the  record 
does  not  show  the  precise  nature  of  the  com- 
munications from  the  grantors  which  the 
108 


plaintUt  expected  to  todts.  It  anwan  dkathe 
offered  to  prove  by  the  declaradbn  of  one  of 
the  grantors  made  at  the  time  the  deed  was  ex- 
ecuted, '  'That  the  purpose  of  the  deed  was  that 
Mrs.  Munson  could  b^d  the  property,and,8ub- 
sequent  to  the  death  of  Mr.  and  Mrs.  Todd^sell 
or  divide  the  property  and  give  half  to  the 
plaintiff." 

Now  it  may  be  that  that  purpose  was  the  re- 
sult of  his  consultation  with  his  attorney;  that 
it  was  what  hts  attorney  advised  or  directed; 
and,  on  the  other  hand,  it  may  be  that  the  dec- 
laration, whatever  it  was,  was  intended  as  an 
instruction  to  the  attorney  to  prepare  a  deed  ex- 
pressing therein  such  a  trust  as  the  purpose  con- 
templated. This  latter  supposition  however 
seems  to  be  enslnded  by  the  pleadings;  for  itis 
not  alleged  that  the  deed  was  not  written 
according  to  the  instrucdcais;  it  is  not  alleged 
even  that  the  deed  is  not  just  as  the  grantora 
intended  it  should  be.  We  are  thrown  back, 
then,  upon  an  express  parol  trust  as  the  object 
of  the  proof,  to  be  gathered  from  the  declara- 
tions. As  it  is  posnble  that  such  a  trust  can 
only  be  shown  by  bringing  before  the  court 
the  private  conferences  between  the  client  and 
his  attorney,  it  is  not  clear  that  the  court  erred 
in  excluding  the  evidence  on  that  ground. 

But  we  think  the  evidence  was  inadmissihle 
for  the  reason  ttuit  an  express  trust  in  real  es- 
tate cannot  be  proved  by  paroL  It  was  so  de- 
cided in  Dean  t.  Dean,  6  Conn.  286;  and  that 
was  recognized  as  law  in  Ta^* Appeal froml^ 
bate,  87  Conn.  198. 

We  are  aware  of  no  case  in  which  a  contrary 
doctrine  has  been  held.  The  plaintiff's  coun- 
sel dte  several  cases  which  seem  to  be  incon- 
sistent  with  this  principle,  but  the  conflictisin 
appearance  only  and  is  not  real.  Property  heJd 
in  trust,  like  other  property,  may  be  the  sub- 
ject of  contracts,  of  mistakes  andof  fraud .  In 
suits  to  enforce  contracts,  correct  mistakes  and 
punidi  or  prevent  fraud,  it  is  often  necessair 
to  show  incidentally  an  express  trust  by  partH. 
Ia  considering  this  subject  the  distinction  be- 
tween such  cases  and  cases  brought  simply  to 
establish  or  enforce  a  trust  must  be  btme  in 
mind;  and  this  distinction  will  reconcile  the 
cases.  We  will  briefly  notice  some  ot  the  mm 
prominent  cases  referred  to: 

Crocker  V.  Higgins,  7 Conn.  842.  A  conveyed 
land  to  B,  B  paying  therefor  about  one  half  the 
valueof  the  land  in  money  and  agreeingto  give 
C  a  life  lease  of  the  premises.  Thecourt  enforced 
the  agreement  to  ^ve  a  lease.  Performance  by 
A  tooK  the  case  out  of  the  Statute  of  Frauds. 

Collini  V.  TiUm,  26  Conn.868.  A  constituted 
B  his  agent  to  seU  real  estate  and  acconnt  to 
him  for  the  proceeds.  The  land  was  conveyed 
to  B  for  that  purpose  by  an  absolute  deed.  In 
a  suit  against  B  for  not  accounting,it  was  held 
that  the  purpose  for  which  the  deed  was  given, 
and  the  consideradon,miriit  be  shown  byparol. 
The  foct  that  he  held  Uie  real  estate  In 
trust  did  not  prevent  A  tmm  proving  W% 
contract  to  account  for  the  proceeds  Ot  the 
sale.  Moreover,  the  trust  in  that  case  may  be 
regarded  as  an  im^ed  one,  bcdng  a  contfaigatt 
resulting  trnst  arinng  from  the  want  of  a  oon- 
slderation. 

Booth's  App.  from  Probate,  35  Conn.  IW. 
Several  brothers  and  sisters  punimsed  land 
under  an  agreemoit  that  one  of  their  munber 
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4boukl  take  the  title  and  hold  it  in  trust  for  the 
mother  diuinff  her  life  and  after  her  death  for 
themselves.  The  property  came  into  the  hands 
of  a  sister,  who  received  it  with  knowledge  of 
the  trust,  and  she  sold  it  to  a  stranger.  After 
the  death  of  the  mother  she  was  held  liable  to 
the  brothers  and  sister  for  the  money  received 
for  the  land.  Two  things  are  noticeable:  first, 
that  the  trust  for  themselves  after  the  deaUi  of 
the  mother  was  a  resulting  trust,  implied  from 
their  payment  of  the  consideration,  as  well  as 
■an  express  one;  second,  that  there  was  a  coo- 
tiact  obligation  on  the  part  of  the  first  trustee, 
which,  bj  the  teienter,  bound  the  second.  To 
allow  her  to  repudiate  the  trust  would  operate 
as  a  fraud  upon  the  others. 

Peck  V.  I£ogt,  89  Cono.  9.  A  widow  deeded 
land  to  a  person  not  a  relative,  upoo  no  otiier 
condderataon  than  that  she  suppraed  he  would 
be  to  her  a  son,  and  care  for  and  support  her 
-as  his  mother  during  life.  This  he  refused  to 
do.  On  a  bill  to  set  aside  the  deed  it  was  held 
that  the  circumstances  were  equivalent  to  a 
contract  by  the  grantee  to  do  what  the  grantor 
supposed  would  be  done,  and  the  deed  was  set 
aacfe.  In  that  case  too,  the  consid^wtion  fail- 
ing,  it  may  properly  be  reganled  as  the  case  of 
an  impllea  trust,  rather  thao  an  express  one. 

Dtnodv.  Tucker,  41  Oonn.  197.  A  testatrix 
being  about  to  make  a  codicil  to  her  will  in 
favor  of  another,  the  beneficiary  under  the  will 

Eromised,  if  tbo  will  was  allowed  to  stand,  that 
e  would  carry  out  her  intentions.  On  a  bUl 
in  equity  it  was  held  that  he  held  the  property 
in  trust  for  the  prop(»ed  deviiiee.  But  the 
trust  was  not  express,  it  was  Implied.  The 
promise  was  not  to  hold  the  propfoty  in  trust 
out  to  convey  it.  UntU  he  did  so  the  law 
rused  the  trust.  Again;  unless  he  did  convey, 
bis  promise  was  a  fraud  upon  the  {iroposed  dev- 
visee;  and  on  that  ground  the  decision  rests. 

The  plaintiff  here,  for  the  purpose  of  proving 
the  alleged  tru8t,Gfferod  In  evidence  the  declara- 
Aui  of  3lrs.  Ambioae  Todd  to  himself  and  the 
■declaration  of  Ambrose  Todd  to  the  wife  of  the 
plaintiff;  both  declarations  having  been  made 
some  time  after  the  deed  was  given.  This  evi- 
dence was  objected  to  and  exduded.  It  is  dif- 
ficult to  see  how  these  declarations  could  even 
lend  to  prove  the  agreement  to  hold  a  trust  al- 
leged to  have  been  made  at  or  before  the  time 
the  deed  was  given.  In  addition  to  the  objec- 
tion that  it  is  an  attempt  to  prove  an  express 
trust  by  parol,  it  is  open  to  the  further  objec- 
tion that  it  is  an  attempt  to  prove  tt  by  the 
mere  declarations  of  the  grantors  long  after 
they  had  parted  with  all  interest  in  the  property. 

It  has  been  suggested  that  the  deed  being 
without  consideranon ,  the  pnrpoee  of  the  grant- 
m  in  giving  the  deed,  as  soon  as  known  to  the 
grantee,  at  any  time,  became  binding  upon  her. 
The  suggestion  is  sufflciently  answered  by  say- 
log  tliat  It  does  not  appear  uiat  any  such  ques- 
tion was  made  in  the  court  below,  and  the  rea- 
sons of  appealpresent  no  such  question. 

The  plaintiff  makes  another  question  in  reply 
to  the  objection  to  the  evidence,  and  that  is, 
that  the  complaint  having  alleaed  that  the  trust 
was  by  parol,  and  the  dBfeiuunts  not  having 
'demurred,  the  objection  b  waived  and  was  n^ 
prq>erly  taton  on  the  trial.  In  support  of  this 
iwrnsition  be  cites: 

iWn  T.  MvlKf,  51  Conn.  488;  M&rtBin  t. 
com. 


Riekardaon.  33  Conn.  924,  and  TrottibrMge  r. 
True,  52  Oonn.  190. 

The  leading  case  and  the  one  principally  re- 
lied on  is  Hmert  v.  Mulvejf.  That  case  seems 
to  have  beoi  understood  as  ^og  further  than 
the  court  intended  to  go.  The  point  decided 
was  that  a  sufficient  defense  having  been  found 
true,  judgment  should  have  been  rendered  for 
the  defendant.  It  does  not  follow  that  a  com- 
plaint or  defense,  found  true  on  a  traverse,  and 
which  is  manifestly  instiffldent  in  substanoe, 
entitles  the  party  to  a  judgment  The  reason- 
ing of  the  court  must  be  understood  with  refer- 
ence to  the  facts  of  the  case,  and  must  not  be 
applied  to  facts  materiallv  different,  especially 
if  such  an  application  will  lead  to  absurd  con- 
sequences. But,  without  noticing  that  case 
further,  we  think  the  complaint  in  this  case  is 
not  demurrable.  It  alleges  an  agreement  by 
the  grantee  to  own  one  half  of  the  premises  in 
trusTfor  the  plaintiff,  and.  after  the  death  of 
the  grantors,  to  sell  the  same  and  give  one  half 
the  avails  thereof  to  the  plaintiff.  It  presents 
the  ordinary  case  of  one  party  having  received 
the  benefits  of  a  contract,  refusing  to  perform 
it  on  his  part.  The  fact  tiutt  the  agreement 
incidentally  involved  a  trust  wUI  not  prevent 
the  plaintiff  from  proving  the  contract.  Oroekgr 
V.  Higgim,  7  Conn.  843,  is  a  direct  authority 
for  holding  such  a  complaint  good. 

The  difficulty  with  the  plaintiff's  case  is  that 
he  does  not  attempt  to  prove  the  case  he  has 
allied.  The  testimony  offered  totally  falls  to 
eetaolish  any  contract.  It  is  a  bold  attempt  to 
prove  a  trust  by  the  mere  naked  declarations 
of  the  grantors,  made  in  the  absence  of  the 
grantee,  at  the  time,  and  after  the  deed  was 
given.   We  think  that  cannot  be  done. 

There  i$  no  error  in  As  jvt^mnU  append 
from. 

In  this  opinion  the  other  Judges  concurred, 
exc^  Park,  Oh,  J,,  who  dissented. 


John  ALEXANDER 

V, 

Sarah  C.  CHURCH,  Api^. 

1.  Where  plaintiff  had  an  inehoftte  me- 
chanica*  Uen  on  defendant's  property, 
for  materiais  Used  thereon  by  a  con- 
tractor, and  was  engaged  in  perfecting  it, 
but  was  stoppea  in  doing  so  by  the 
tmXmn  and  fraudulent  deeuimtlou  of 
defendant  that  he  had  paid  the  con- 
tractor in  full,  whereby  the  plaintiff  lost 
his  lien  and  security,  be  can  maintain 
an  action  for  saoh  ftaud. 

3.  It  is  immaterial  to  the  maintenance  of 
the  action  that  it  does  not  appear  that 
the  contractor  was  unable  to  pay  the 
debt,  or  tiut  any  demand  had  been  made 
upon  him  for  ft. 

(Kew  Haven-Filed  April  U,  U8B.) 

APPEAL  by  ^ftadant  fnun  a  judgment  of 
the  Common  Pleas  of  New  Haven  County. 


'he  case  is  stated  in  the  opinion. 
Mmn.  C.  H.  Towimr  and  D.  W.  Tattle* 
fbrdefendant:  ^  .  GoO^i 
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The  defendant  has  paid  more  than  the  con- 
tract price  to  the  parties  lerally  entitled  to  re- 
ceive themoney.  Streeter  liasTecdTed  his  pa v 
In  full,  and  for  all  that  appears  is  able  and  will- 
ing to  pay  the  plaintiff  if  aught  be  due.  Smith 
V  Stwwy,  47  Conn.  47,  53. 

Plaintiff  had  no  claim  on  the  funds  which  de- 
fendant has  t«id  over.  Statutes,  S61,  §  12; 
White  T.  Wiuh,  School  Digt.  43  Conn.  541,  545. 

The  ri^ht  of  lien  Is  discharged  by  non-com- 
pliance with  statute.   Phillips,  Liens,  ^1, 
§97,  807. 

The  court  cannot  measure  such  an  uncer- 
tainty as  the  value  of  a  mere  possibility  that  the 
plaintiff  may  nt  some  future  time  endeavor  to 
secure  a  lien  on  the  property  of  one  who  is  not 
and  never  has  been  bis  debtor.  Atistin  v.  Bar- 
rwBt,  41  Conn.  d96;  tidier  t.  thittm,  34  How. 
407  (65  U.  ».  bk.  16,  L.  ed.  606);  MarU«  t.  Wor- 
eator,  4  Gray,  897;  1  Hill,  Torts,  8,  note. 

The  court  cannot  give  damages  for  a  faise- 
hood  which  has  oeitber  dama^d  the  plaintiff 
nor  benefited  the  defendant.  Hemingway  v. 
Coleman,  40  Conn.  890;  Ph^pe  v.  Stearna,  4 
Gray,  105;  Orovev.  BrandmUmiv.TBUtckt.  384; 
DujUap  V.  Olidden,  81  Me.  485;  2  Hill,  Ttnts, 
188,      8,  4. 

Only  when  deceit  is  used  in  the  creation  of  a 
liability  will  action  lie.  1  Hill,  Torts,  8  note; 
Otit  V.  Raymond.  3  Conn.  418,  417;  AtMin  t. 
liarrotrn,  41  Conn.  S96. 

Such  effect  would  appear  to  Ik  a  great  dis- 
tance from  the  cause.  1  Hill,  Torts,  chap.  8, 
78.  81. 

Menn.  E.  P.  Arrina  and  E.  C.  Dow*  for 

plaintiff: 

We  have  here  all  the  elements  of  an  action- 
able fraud.  Cool.  Torts,  474,  476;  Adairu  v. 
Pi^,  7  Pick.  542;  Moody  v.  Burton,  27  Me. 436. 

llie  cause  of  action  in  this  case  is  not  neces- 
essarily  the  loss  of  the  debt,  it  is  the  loss  of  the 
securing. 

The  lien  dates  back  to  the  commencement  of 
the  work,  or  the  furnishing  of  materials,  and 
takes  pieoedence  of  any  other  incumlnaiice 
OTiginating  thereafter.   R.  6.  860,  ^  9. 

Park,       J.,  delivered  the  opinion  of  ttw 

court: 

Very  littie  need  be  said  in  this  case  to  vindi- 
cate the  judgment  of  the  court  below. 

The  defendant  demurred  to  the  complaint  in 
that  court,  but  it  was  adjudged  sufficient;  and 
this  action  of  the  court  is  mMe  the  ground  for 
the  claim  of  error  in  this  court. 

The  principal  allegations  of  the  complaint 
are  the  following: 

First.  That  the  plaintiff  had  an  inchoate  me- 
chanics' lien  on  the  premises  of  the  defendant 
for  materials  furnished  and  labor  perfonned  as 
a  subcontractor  in  the  construction  of  a  build- 
ing on  the  premises. 

Second.  That  the  premises  were  amply  suf- 
ficient in  value  to  secure  the  plaintiff's  claim. 

Third.  That  the  plaintiff  had  taken  some  of 
Uie  steps  provided  by  the  statute  towards  the 
perfectuig  of  his  lien. 

Fourth.  That  he  was  induced  not  to  perfect 
the  lien  by  the  false  and  fraudulent  declarations 
of  the  defendant  that  she  had  paid  the  con- 
tractor in  full  for  the  building,  and  did  not  owe 
him  anything  on  account  of  it,  such  payment 
having  been  In  part  by  accepting  orders  drawn 
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by  him  in  favor  of  other  parties,  and  in  part  by 
tnepaymentof  money;  both  of  them  before tM 
plainmf  bad  givai  notice  oS  his  Ben. 

Fifth.  That  these  declarations  were  made, 
with  the  intent  to  deceive  the  plaintiff  and  in- 
duce him  to  forego  the  perfecting  of  his  lien. 

Bixth.  That  the  representations  had  the  de- 
sired effect  in  deceiving  the  i^intiff  and  in 
causing  him  to  desist  from  the  perfecting  of  bis 
lien. 

Seventh.  That  in  consequence  of  these  false 
and  fraudulent  represratations  the  plaintiff  lost 
his  security  upon  the  property,  which  he  had 
in  an  inchoate  condition  when  the  representa- 
tions were  made;  and  lost  the  debt  which  was 
justly  due  him  for  labor  performed  and  mate- 
rials furnished  in  the  construction  of  the 
building. 

These  are  ttie  principal  allegations  of  the 
complaint;  and  they  seem  [to  us  amfd^  suffi- 
cient to  constitute  a  cause  of  action  against  the 

defendant. 

Cooley  on  Torts,  474,  says:  "  Fraud  consists 
in  deception  practiced  in  order  to  induce  an- 
other to  part  with  property  or  surrender  some 
legal  right,  and  which  accomplishes  the  end 
desirad." 

According  to  this  definition  it  is  manifest  that 
here  are  all  the  elements  of  actionable  fraud. 
False  representations  were  made  by  the  defend- 
ant with  the  intention  to  deceive  the  plaintiff 
and  thereby  prevent  his  acquiring  a  lien  upon 
her  property,  which  he  had  then  but  partially 
accomplished;  and  the  lepresditations  had  tben^ 
intended  effect 

The  defendant  likens  this  case  to  that  of 
Austin  V.  Barrom,  41  Conn.,  387;  but  the  dis- 
tinction between  the  cases  is  obvious.  In  that 
case  no  action  whatever  had  been  taken  to  ac- 
quire a  lien  byaUacbmratof  the  debtor's  prop- 
erty;  and  ttiere  was  nothing  to  indicate  with  any 
degree  of  certainty  that  an  attachmrat  would 
ever  have  been  made,  if  the  acts  of  the  debtor 
and  others  assisting  him  in  concealing  his  prop- 
erty had  not  been  done.  Here  the  plaintiff's 
inchoate  lien  had  attached  to  the  defendant's 
property,  and  he  was  engaged  in  perfecting  it, 
but  was  stopped  in  doing  It  by  the  false  and 
fraudulent  declaratitms  of  the  defendant 

In  Adanu  v.  Baifft.  7  Pick.  641,  it  was  heU 
that  an  action  wonM  lie  for  fnmd  in  defeatlag 
an  attachment  by  means  of  a  collusive  priw  at- 
tachment; and  cleariy  such  would  be  the  case 
if  the  same  end  was  accomplished  by  fraudu- 
lent representations.  See  also,  JfarsAoK  T. 
Bwhanan,  85  Cal.  364. 

We  think  the  complaint  is  sufficient,  and  the 
court  below  committed  no  error  in  so  deciding. 

Tlie  remainder  of  the  case  requires  but  littie 
comment.  The  dourt  has  found  all  the  material 
all^^ons  of  the  complaint  true,  except  the 
one  that  the  contractor  for  the  constnimoo  of 
the  building  was  irresponsible  at  the  time  that 
notice  of  the  plaintiiTs  intent  to  claim  a  lien 
on  the  propertv  was  served  upon  the  defendant^ 
and  continued  to  remain  irresponsible.  Hie 
court  finds  that  noevidenoe  was  offered  to  diow 
that  the  cohtractw  was  unable  to  pqr  the  idstnl- 
ifl's  claim,  or  that  any  demand  to  pay  it  had 
been  made  upon  him. 

We  think  the  finding  of  the  court  in  this  re- 
spect malcesno  materid  difference  in  the  case. 


FlKLD9  T.  H&BTFOBD,  ETl-C.,  HOBSE  R.  R.  Co. 
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for  his  daim,  however  it  may  have  been  in  re- 
gard to  the  abiUty  of  the  contc^tor  to  pay  it. 
Thereitm  error  in  the  judgment  ajgieaieafirm . 

In  this  opinion  the  other  Judges  concurred. 


Heniy  FIELDS,  Appt. 
HARTF0RD&WethersfleIdH0R8ER.R.C0. 

The  Kiving  of  the  written  notice  pre- 
scribed by  statute,  Laws  1888,  p.  383,  is 
a  condition  precedent  to  the  right  to 
piaintain  an  action  for  damages  a^Inst 
a  railroad  company,  based  upon  its 
statatonr  liability,  for  an  injur?  alleged 
to  have  been  caused  by  the  defendant's 
track  creating  a  defect  la  a  highway. 

(Hartford  Ffled  April  16,  1886.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  sustaining  a  demurrer  to 
the  complaint.  Affiimed. 
The  case  la  stated  in  the  opinion. 
Mmrt.  Case,  Ifaltbie  A  Bryajtt.  for 
plaintiff:    Cited:   Hewuonr.  New  Haven,  84 
Conn.  142;  Davii  v.  Bangor,  42  Me.  033;  Sikea 
V.  Manehater,  69  lows,  66;  JJutchinaonv.  Cm- 
eord,  41  Vt.  371 ;  Pierce  v.  New  Bedford,  139 
Mass.  684  ;  Bav  v.  Majieheeter,  46  N.  H.  00; 
Lafavette  v.  Timierlake,  88  Ind.  880;  Vinal  v. 
Dorchester,  7  Gray,  421. 
Mr.  Beaai^  C.  Robhuon.  for  defendant : 
The  liabihty  of  the  defendant  to  keep  the 
highway  along  the  margin  of  its  tracks  in  re- 
pair is  purely  a  creature  of  statute,  and  an  ac- 
tion for  breach  of  that  duty  is  purely  statutory. 
Q.  8.  886,  S  4;  6  P.  L.  8;  Q.  8.  333.  S  10;  Acts, 
1869,  chap.  140,  p.  850;  Laws,  1888,  chao.  100, 
p.  388. 

The  notice,  therefore,  became  a  condition 
precedent  to  any  right  of  action.  Mtj/le  v.  Put- 
nam. 46  Conn.  61;  Shaw  v.  WateHmry,  46  Id. 
266;  GUmghemy  v.  Waterbury,  61  Id.  406. 

To  the  same  effect  in  Massachusetts,  where 
they  have  a  like  law,  see,  Oay  v.  Cambridge, 
128  Mass.  887;  Shsa  v.  LmeeU,  182  Id.  187. 

The  proper  way  to  take  advantage  of  such 
an  omismon  in  the  complaint  Is  by  demurrer. 
DitMe-v.  B.AA.H.R.  Vo.  181  Mass.  616;  Com- 
monwealth v.  Dracut,  8  Gray,  456;  Watl  v. 
loomey,  53  Conn.  86. 

It  is  a  first  principle  of  pleading  at  common 
law  that  allegations  of  torts  and  breaches  of 
duty  must  set  forth  facts  with  certainty  and 
particularity.  1  Chit.  PI.  383,  et  teg;  1  Maule 
&  S.  441:  8  Id.  114;  1  Mees  &  W.  218;  11  Price. 
286;  8  Taunt.  428;  CarpmUer  v.  Alexander,  S 
Johns.  291. 

General  allegations  of  negligence,  breach  of 
duU.  etc.  are  held  to  be  utterly  insignificant. 
3  lliomp.  Neg.  %  1247;  Nieker$on  v.  B.  H.  Co. 
46  Conn.  27;  MeCune  v.  N.  C.  Oaa  Co.  80  Id. 
628;  Hoyden  t.  SmiVmOe  Mfg.  Co.  28  Id.  560; 
Hevnrnm  y.  New  Haven,  84  Id.  188:  Treat  v. 
^eharOmM,  47  Id.  686;  Lee  t.  Barkhamptted. 
.46  Id.  81S;  matey  v.  New  Haven,  47  Id.  816. 

The  act  of  negligence  causing  tiie  ccdlision 
must  be  stated  correctly.  This  wholesome  rule 
is  not  relaxed  nor  intended  to  be  relaxed  by 
the  Practice  Act.  Wall  v.  Tuoma/,  eupra; 
Manlonv.  B.  H.  B.  B.  Co.  128  Mass.  §10. 

CONH. 


Gru^r,  J.,  delivered  the  o[^on  of  the 
court: 

This  is  a  ccnnidaint  in  a  civil  acd<m  for  neg- 
hgence.  The  defendant  demurred.  The  su- 
perior court  susudned  the  demurrer  and  the 

plaintiff  appeals. 

The  demurrer  presents  but  a  single  point, 
which  is,  that  the  complaint  does  not  aver  that 
written  notice  of  the  injury  and  of  the  nature* 
and  cause  thereof,  and  of  the  time  and  place  of 
its  occurrence,  was  given  to  the  defendants  as 
required  b^  law. 

If  the  injury  complained  of  resulted  from  a 
defective  highway,  which  It  was  the  duty  of 
the  defendant  to  Keep  in  repair,  then  the  de- 
fendant was  entitled  to  have  the  notice  pre- 
scribed by  the  statute  as  follows:  "Any  person 
injured  in  person  or  property  means  of  a 
defective  road  or  bridge  may  recover  damages 
from  the  party  bound  to  keep  it  in  repair,  but 
no  action  for  any  such  injury  shall  be  maintained 
against  any  town,  city,  corporation  or  borough,, 
unless  written  notice  of  such  injiuy  and  of  the 
nature  and  cause  thereof,  and  of  me  time  and 
place  of  its  occurrence,  shall  within  sixty  days 
thereafter  or,  if  such  defect  consist  of  snow  or- 
ice  or  both,  within  fifteen  days  thereafter,  be 
given  to  a  selectman  of  such  town  or  to  the 
clerk  of  such  city,  corporation  or  borough,  and 
when  the  injury  is  caiued  by  a  structure  legally 
placed  on  such  road  by  arailroad  company,  it  and 
not  tiie  party  bound  to  keep  the  road  in  repair, 
shaU  be  liable  therefor."   Lawsof  1883,  p.  283. 

By  the  General  Statutes  and  \sj  the  charter 
of  the  defendant.  Gen.  Stat.  829:  S  Priv.  Laws, 
3,  it  is  made  tiiedu^  of  the  defendant  to  grade- 
uid  keep  in  repair  the  surface  of  the  street  ad- 
joining the  raits  of  its  railroad,  for  a  space  not 
less  tluin  two  feet  in  width  on  each  side  of  each 
rail,  and  construct  all  crosswalks  so  that  all 
vehicles  can  conveniently  cross  or  turn  off  from 
such  track. 

The  plaintiff  alleges  that  "The  defendant  so 
improperly  and  negligently  maintained  and 
operated  Its  railway  in  said  highways  as  to  ren- 
der the  use  of  said  highways  by'tlie  public, 
dan^ierous,  and  that  the  plaintiff  while  passing 
in  his  sleigh  along  said  htghwsya,  and  near  the 
intersection  thereof,  by  leason  of  the  ne^gence- 
and  carelessness  the  defendant  was  over- 
turned and  thrown  from  his  aldgb  and  recdved 
many  and  severe  bodily  injuries." 

This  is  the  substance  of  the  plaintiff's  com- 
plaint. What  the  pleader  intended  to  prove 
under  this  statement  we  can  only  conjecture. 
We  think  the  only  fair  import  of  the  language- 
is,  that  the  defendant  had  so  negUgentli^  con- 
stricted and  kept,  or  maintained,  its  railroad 
track  in  relation  to  the  highway  on  each  side,, 
as  to  render  the  crossing  unsafe  at  the  place 
where  the  plaintiff's  sleigh  was  overtmned; 
that  the  itilroad  track  was  raised  above  or  de- 
pressed below  the  adjoining  grade  of  the  street 
so  as  to  constitute  a  defect  in  the  highway,  for 
which  the  statute  referred  to  makes  the  defend- 
ant alone  respooEdble. 

The  complfdnt  we  conclude,  therefore,  is  a 
complaint  founded  upon  the  statutory  Uabili^ 
of  the  defendant,  ana  before  the  plamtiff  can 
enforce  its  provisions  sjninst  the  defendant  he- 
must  perform  his  own  duty  under  it;  he  must 
give  the  written  notice  prescribed;  and  the  giv- 
mg  of  such  notice  is  a  condition 
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hlB  right  tonudntain  the  action.  This  has  been 
so  often  and  so  recently  decided  that  it  needs 
no  further  consideration.  Boyle  v.  Putnam, 
46  Coon.  61;  Shaie  v.  Wat«rbuTS,  46  Conn.  260; 
Clougheatey  v.  Waterburg,  SI  Conn.  40S;  WiOl 
T.  Toomey,  52  Coon.,  85. 
Tltere  ta  no  error. 

In  this  opinion  the  other  Judges  concurred. 

William  NOLAi? 

NEW  YORK  &  N.  H.  R.  R  CO. 
John  NOLAN.  Admr. 

SAJfE. 

1 .  The  flnding-  of  tbe  court  on  the  question 
of  negligence  so  far  as  it  is  a  question  of 
faet  eajutot  be  reviewed!  but  so  far  as 
it  is  a  question  of  law  it  may  be. 

2.  Neffli^noe  is  the  failure  to  perform 
some  act  required  by  law,  or  dloinf  the 
act  in  an  improper  majuier.  Tbe  law 
determines  tbe  duty,  the  evidence  shows 
whetberthedut^wasperformed.  Where 
the  court  required  of  defendant  some 
act  which  tbe  law  did  not  require,  it 
erred  In  matter  of  law.  and  tbe  ques- 
tion may  be  reviewed.  If  the  court  finds 
that  defendant  failed  to  do  some  required 
act,  that  is  a  finding  of  fact  and  cannot 
be  reviewed. 

3.  A  qneetton  of  duty,  not  of  performance, 
is  a  question  of  law. 

4.  A  railroad  company  is  under  no  obli- 
flration  to  locate  its  tracks  and  adjust 
the  running  of  its  trains  so  as  to  make 
it  safe  for  persons  unlawftilly  to  tres- 
pass  on  its  right  of  way. 

€.  Fences  along  the  line  of  railways  are 
required,  not  to  protect  rational  be- 
ings but  animals  incapable  of  protect- 
ing themselves. 

■6.  The  duty  in  regard  to  the  rate  of  speed, 
tbe  arrangement  of  tracks,  tbe  meeting 
of  trains,  and  the  absence  of  a  fence, 
has  not  for  its  object  the  proteetion  of 
persons  who  have  no  excuse  for  being 
in  the  way  of  passing  trains. 

7.  The  tender  ag«  of  a  person  cannot  have 
tbe  effect  to  raise  a  duty  where  none 
otherwise  existed.  In  cases  where  a  duty 
exists,  infants  may  require  greater  or  a 
different  kind  of  care  than  adults. 

^  WhileademurrertoacomplaintadoUts 
a  cause  of  action,  in  the  absence  of  proof 
tbe  plaintiff  is  entitled  to  recovw  only 
nominal  damaflfes;  to  recover  more,  he 
must  show  the  extent  of  the  damages, 
which  defendant  may  controvwt. 

(IWrlieid— Decided  January  SB,  1886.) 

THE8E  actions  were  brought,  one  by  the  ad- 
ministrator of  Daniel  Nolan,  deceased,  to 
recover  dam^ea  for  injuries  rmil^g  in  his 
death,  and  the  other  by  Willism  Nolan  by 
guardian,  to  recover  damages  for  injuries  claim- 
ed to  have  been  occaslonea  by  the  defendant's 
negligence  in  operating  its  railroad.  The  cases 
were  tried  and  argued  together. 
The  facts  suflBcuntly  qqiear  in  the  opinion. 
Mr.  Robert  B.  DeForest.  tot  Jdm  Nolan : 
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The  plaintiff  was  entitled  to  recover  sufastaB- 
tial  damages,  unless  tbe  defoidant  pcoved  ei- 
ther that  it  was  itself  not  n^Hgent.  or  that  the 
deceased,  Daniel  Nolan,  contr^uted  to  his  in- 
juries by  his  own  want  of  ordinarv  care.  Ormm 
V.  JB-iri,  Tranap.  Line,  48  Conn.  §61. 

A  single  train  of  cars,  a  single  locomotive  en- 
gine, is,  of  itself  a  highly  dangerous  thing,  bow- 
ever  slowly  it  may  be  moving;  and  to  propel  it  at 
themost  moderatespeed  in  a  place  comparatively 
unfrequented,  where,  however,  children  or  even 
adults  would  be  likely  to  come  in  unsafe  prox- 
imity with  it,  without  taking  every  precan- 
tion  that  human  foresight  and  skill  could  sug- 
gest and  provide  to  prevent  accident,  wooM 
upon  prindplea  of  the  common  law  be  con- 
demned as  actionable  carelessness.  Johnaemr. 
Biidaon  Biter  Jt.  R  Co.90TH.  T.  66;  WrauUe 
Work$  €o.  V.  Orr,  88  Pa.  St  88S;  BTh.  Oo.  v. 
8tout,  17  WaU.  657  f84  U.  8.  bk.  21.  L.  ed. 
745);  3Dia 2d4;l Cent.  L.J. 202;  17 A.  M.  L.  Reg. 
226;  Kffe  v.  Milwaukee  <t  8t.  P.  R.  Co.  21  Minn. 
207;  WhiHey  v.  WhiUrman,  1  Head,  610;  Mvl- 
laney  v.  SpetiM,  15  Abb.  Pr.  N.  S.  819;  Birge 
V.  Gardiner,  19  Conn.  007;  Lynch  v.  Surdin,  1 
Ad.  &  EU.  N.  8.  29;  Clark  v.  Chamban,  L.  R. 
8  Q.  B.  Div.  889. 


'or  the  defendant  to  fence  its  tracks  at  tbe 
place  of  tbe  accident  would  have  been  a  simirie 
and  inexpensive  precaution,  and  upon  the  plidn- 
est  principles  of  the  common  law  it  was  its  ob- 
vious duty;  and  its  neglect  to  do  this,  in  the 
absence  of  any  statute,  would  have  been  culpa- 
ble ne^insnce.  28  Vt  887;  24  Yt.  487;  JjiMfv. 
N.  Y.  4bN.  S.  R.B.  Oo..97  Conn.  893,  408;  3 
Ohio  St.  199;  28  Wis.  186;  4  Paige,  Ch.  658; 
Pieroe,  R.  R.  409. 

But  beyond  all  this,  at  the  time  of  this  aocj- 
dent  a  p^tive  statute  of  the  State  expressly  re- 
quired such  fencing.  Q.  S.  Rev.  1875,  826, 
§  42.  repealed  April  5,  1881.  See,  Acts  1881, 
ch.  66,  p.86.  Seeal8O,chap.0t,p.290,  Acts.1878. 

The  decision  in  other  States  upon  this  pofot: 
ordinary  care,  are  entirely  in  harmonv  with  our 
own.  79  Pa.  St.  88;  64  N.  T.  624;  7S  DL  819, 
848;  29  N.  Y.  826;  71  lU.  412;  95  C.  8.  164. 
(bk.  24.  L.  ed.  405);  48  HI.  418;  58  lU.  226;  68 
m.  440;  84  lU.  m,  126;  70  N.  Y.  124;  71  Ili. 
848;  75  Pa.  St.  366,  867;  22  N.  T.  191;  54  RL 
484;  68  HI.  226;  71  IlL  601;  Shear,  ft  Red. 
Neg.  542,  note;  82  N.  J.  L.  91. 

That  it  was  and  is  a  question  of  fact,  wheth- 
er a  child  ten  years  of  age,  in  attempting  to 
cross  the  tracks  of  a  railrmid  under  the  ciicom- 
stances  of  this  case,  exercised  ordinary  care, 
we  think  is  settled  beyond  all  room  fw  contro- 
versy. Brennan  v.  Fair  Baoen  A  W.  B.  R. 
Go.  45  Conn.  284;  Been  v.  Boumtonie  R.  B.  (h. 
19  Conn.  666;  Asnt:  t.  iTBrien,  28  Oonn.  846; 
O'Mara  v.  Budton  Biter  B.  B.  Oo.  96  N.  T. 
445;  Mangam  v.  Brooklyn  B.  B  (h.  9S  N.  T. 
455;  Baton  v.  Erie  B.  Go.  51  N.  Y.  644;  Mom- 
rev  V.  Gent.  City  B.  Co.  61  N.  Y.  666;  State  v. 
M.  A  L.  R.  B.  52  N.  H.  528,  584.  568, 564;  Id. 
262;  B.  R.  Oo.  v.  Oiadmon,  15  WalL  401  (82 
U.  S.  bk.  21,  L.  ed.  114). 

Wfll  ft  be  said  that  this  child  when  fnjnied 
was  trespassing  on  the  defendant's  property,  . 
and  that  such  fact  in  law  constitutes  contribu- 
tory negligence?  Such  a  proposition  cannot 
stand  for  a  moment.  Daley  v.  Noniidi  A  W. 
B.  B.  Go.9»  Conn.  691;  Birge  v.  Oardiner,  19 
Conn.  807:  F&ofirv.  Ohali  '  ' 

tligitized  by 
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A  person  walkiDg  upon  a  railroad  riglit  of 
way  at  such  a  place,  which  has  been  t£rown 
open  to  public  travel  and  which  the  railroad 

company  has  allowed  to  be  used  by  the  public 
as  a  thoroughfare,  Lb  not  to  be  treated,  even 
technically,  m  a  trespasser.  III.  Gent.  R.  It.  Co. 
V.  Hammer,  72  111.  847;  Kaif  v.  Pa.  H.  B.  Co. 
«5  Pa.  8t.  269;  Pa.  B.  B.  Go.  v.  Leant,  79  Pa. 
St.  88;  IhiUin  W.  d  W.  B.  Co.  t.  SUUtery,  L. 
R.  8  App.  Cas.  115S. 

In  emergendes,  wliere  a  life  is  in  jeopardy, 
and  a  chance,  even  if  it  be  a  dight  one,  presents 
itself  to  saTe  that  life,  great  nsks  may  be  in- 
curred, and  the  law  in  favor  of  human  life  and 
for  the  encouragement  of  human  heroism  re- 
fuses to  put  the  orand  of  oegligence  upon  no- 
ble sacrifice.  lannshan  v.  »imp$on.  126  Mass. 
iSM.3dbertv.  L.  1.  B.  B.  Co.         Y.  502. 

Id  Daletf  v.  Nmeie^  d  W.  R  B.  Oo.  aupra, 
the  plainns  was  a  child  under  three  years  of 
age.  The  court  said  that  it  might  almost  be 
aaeumed  as  a  matter  of  law  that  the  child,  al- 
though it  had  strayed  upon  the  defendant's  track 
and  placed  itself  in  the  way  of  the  cars,  was" 
guil^  of  no  neglect  or  culpability  whatever. 

It  does  not  appear  and  cannot  be  made  to 
axipear  from  the  record  that  the  plalntliT  in  this 
case  wascontributoril^  negligent.  Werefer.  in 
support  of  our  position,  to  the  following  well 
conaidered  cases;  J^urber  v.  Harlem  Bridge  M. 
dbF.R  R.  Co.  60 N.  Y.m;mv.mSt.&(}. 
8.  F.  R.  R.  Co.  47  N.  Y.  817;  75  Pa.  St.  867; 
H.  R.  Co.  V.  Oladmon,  15  Wall.  406  (82  U.  8. 
bk.  31.  L.  ed.  115);  B.  R.  Go.  r.  SUmt,  17  Wall. 
«67(84U.  S.  bk.  81,  L.  ed.  745);  Bobiimnv. 
Cone,  22  Vt.  235;  ZyncA  v.  Nurdtn,  1  Ad.  &  E. 
N.  S.  30;  84  111.  484;  54  III.  484;  58  III.  236;  71 
111.  601 ;  O'Ma/ra  v.  H.  R.  B.  R.  Co.  88  N.  Y.  446; 
Birge  v.  Gardiner,  supra;  88  N.  Y.  620;  90  N. 
Y.  670;  Lavett  v.  Salem  dk  8.  DanvertR.  R.  Co. 
9  Allen,  557;  Brew  v.  6th  Ave.  R.  B.  Co.  2»  N. 
Y.  51;  OldfieldY.  N.  7.  A  Harlem  R.  B.  Co. 
14  N.  Y.  8U:  Lyw^  t.  BmOh,  104  Mass.  06; 
Brennan  t.  Fair  Haven  ^  W.  B.  B.  Co.  ^ 
Conn.  284. 

Memre.  O.  H.  Watrons,  B.  S.  Sanford 
and  M.  W.  Seymoor.  for  defendant: 

Both  these  cases  depend  on  the  same  questions 
of  law  and  fact,  and  do  not  require  separate  ar- 
guments, whether  they  reach  the  legal  standard 
of  actionable  negligence  or  fall  below  the  luial 
standard  of  conmbutory  negligence.  That 
standard  the  law  has  prescribed.  Judges  and 
Juries  mnstoonfonn  to  the  standard  which  the 
law  raises.  Tbey  cannot  find  anything  uegli- 
£eoce  which  is  less  than  a  failure  to  discharge 
a  legal  duty.  PA»to.  &  R.  R.  B.  Co. .  Hum^ 
melt.  44  Pa.  St.  875. 

N^ligence,  such  as  chained  here.  Is  the  omis- 
sion outT;  the  absence  ofthat  care  which  ex- 
cludes all  intentional  wrong.  Shear.  A  Redf. 
Neg.  §  2;  Whart.  Neg.  JS 1. 

The  law  prescribes  the  dutv,  but  no  one  can 
complain  of  an  omission  of  that  duty  which  is 
not  due  to  him. 

"Action  on  the  case  for  that  he  digged  a  pit  in 
auch  a  common,  by  occasion  wher^  his  man 
b^ng  strayed  there,  fell  into  the  aald  pit  and 
perished.  The  plaintiff  moved  fn  arrest,  for 
when  the  mare  was  straying,  and  he  shows 
not  any  rii^t  why  the  mare  should  be  In  tliat 
comr. 


common,  the  dining  of  the  pit  is  lawful 
against  him,  and  although  his  mare  fell  therein 
he  hath  not  any  remedy."  Sfo'M  v.  Ihpham, 
Cro.  Jac.  158. 

By  this  standard,  too,  the  cases,  and  certainly 
the  Connecticut  cases,  on  this  title  may  be  rec- 
onciled. In  Birge  v.  Gardiner,  19  Conn.  512, 
the  court  does  not  decide  whether  the  plaintiff 
was  a  trespasser  or  not  and  holds  the  defend- 
ant for  gross  negligence,  on  the  ground  that  de> 
fendant  might  ^sflv  hare  foreseen  and  guarded 
against  the  danger  by  the  exercise  of  ordinary 
care,  in  making  the  gate  a  litOe  stronger. 

In  Brennan  v.  F.  H.diW.B.  S.  Co.  45  Conn. 
284,  Brennan's  injury  might  readily  have  been 
prevented  in  the  ordinary  discharge  of  duty  by 
the  servants  of  the  Horte  B.  B.  Go.  Nolan's 
could  not. 

We  distinguish  our  case,  too,  from  JMieg  v. 
N.diW.B&Go.lSa  ConoL  581,  for  there/w^ 
Ellsworth  turned  the  case  on  the  n^lgenee  of 
the  engineer. 

In  Peek  v.  JV.  T.  N.  H.  &  H.  R.  B.  Co.  60  Conn. 
892,  Peck  and  his  wife  cast  themselves  on  the  rail- 
road track  in  a  vehicle  at  a  crossing  where  the 
defendant  had  the  right  ci  way,  and  the 
gates  closing,  Hrs.  Feck  Decame  frightened  and 
jumped  and  hurt  henelf .  This  court  declared 
that  Peck  and  his  wife  had  no  business  to  be  on 
the  track  and  must  bear  their  own  misfortune. 

If  one  trespass  on  the  track  of  a  railroad  he 
is  where  he  has  no  right  to  be;  and  if  hurt  by 
negligence  of  the  companv,  not  wanton,  be  can- 
not recover;  no  matter  what  may  be  the  negli- 
gence of  the  company,  if  not  wanton.  Wilde  v. 
HwUmBtver  B.  B.  Co.  84  K.  Y.  480. 

It  is  settled  by  abundant  authority  that  to  en- 
able a  trespasser  to  recover  for  an  injury  he 
must  do  more  than  show  negligence.  It  must 
appear  there  was  a  wanton  or  intentional  injury 
inflicted  on  him  by  the  owner.  OiUeepie  v.  Me- 
Qowen.  100  Pa.  St.  144;  8.  C.  46  Am.  R  806. 

See  also  GiUie  v.  Pa.  R.  R.  Go.  t»  Fa.  St. 
129-1 41,where  many  auUioritiea  are  referred  to. 

In  HydraiUie  Works  Go.  v.  Orr,  2  Norr.  882, 
thera  was  a  reckleesness  which  may  be  said  to 
partake  of  the  nature  of  wantonness;  and  it  is 
only  on  this  principle  that  judgment  can  be  sna- 
tained. 

It  is,  however,  well  settled  that  the  ownerof 
property  Is  not  liable  to  a  trespasser  or  to  one 
who  is  on  the  property  by  mere  permissiou  or 
sufferance,  for  negligence  of  himself  or  serv- 
ants. Oillit  V.  Pa.R K.  Go.  69  Pa.  8t.  141,  cithig 
HouneeU  v.  Smit/t,  7  C.  B.  N.  8.  781;  Binktv. 
South  r.  B.  it  R.  D.  Co.  8  Best  &  8m.  244. 

Even  an  express  permission  given  to  the 
plaintiff  by  the  defendant's  servant  to  occupy 
a  place  to  which  she  had  no  right,  would  not 
cast  responsil^^  on  the  master.  Lygo  v.  New- 
bold,  0  Exch.  802. 

Closely  analogous  to  the  case  at  bar  is  the 
Phila.  dB  B.R.  Co.  V.  HummeU,U  Pa.  St.870. 
The  plaintiff  was  about  seven  years  old  when  he 
got  upon  or  under  the  cars  in  motion,  on  a  track 
where  he  had  no  right  to  be,  and  was  badly  hurt. 
Judge  Strong  says:  "Ordinary  care  they  (rail- 
road companies)  must  be  held  to;  but  thqr  bave 
a  Tif^t  to  presume  and  act  on  tlw  presumption 
that  those  in  the  vicinity  will  not  violate  the 
laws;  will  not  trespass  upon  the  right  of  a  clear 
track;  that  children  of  tender  yean  will  not  be 
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there,  for  t>bo*i^  they  are  personally  irresponsi- 
ble, they  cannot  be  upon  the  ndlroad  without 
a  culrable  violation  of  duty  by  their  parents  or 
guardians."  There  is  as  perfect  aduty  to  guard 
against  accidents  to  a  niffbt  intruder  into  one's 
bedchamber  as  there  is  toTook  out  for  trespassers 
upon  arailrood. where  the  public  has  noii^t  to 
be.  And  the  rule  must  be  the  same  whether  the 
railroad  is  in  the  vicinage  of  few  or  many  in- 
halritants.  Brotcn  v.  Lynn,  7  Casey,  5tO;  Beeta 
V.  Del,  X.  <fe  W.  R.  R.  Go.  6  Id.  m." 

If  this  be  sound  law,  it  must  rule  the  case  at 
bar,  and  rule  it  without  adverting  to  any  ques- 
tion of  negligence  at  ail.  Any  use  of  railroads, 
except  by  their  owners,  is  unlawful.  It.  R.  v. 
Nm^ton,  12  Harr.  466. 

la  SingMon  v.  Ei^.  Countiet  R.  Co.  7  Com. 
B.  N.  8.,  87  E.  C.  L.  287,  a  child  only  three 
years  and  a  half  old,  strayed  upon  a  railway  and 
had  itslescutoff.  £ar]e,C. "The  plaintiff  was 
wrongfuUy  upon  the  railway,  and  without  say- 
ing anything  to  detract  from  the  cases  cited 
(XyneA  v.  Mrdin,  41  G.  C.  L.  m,  etc.),  I 
must  confess  I  was  wholly  unaUe  to  discover 
any  evidence  of  negligence  on  the  part  of  the 
servants  of  the  company." 

In  order  to  recover  more  than  nominal  dam- 
ages the  burden  of  proving  negligence  ou  the 
part  of  the  defendant,  as  an  element  of  bis  case, 
rested  on  the  plaintiff  and  never  shifted  from 
first  to  last.  Park  v.  (yBrien,  23  Conn.  889, 
above  cited;  Batehelder  v.  BarthoUmew,  44 
Conn.  501,  908;  Shepard  v.  N.  B.  4bN.  Co.  46 
Conn.  58;  Button  v.  Frivk,  61  Conn.  860;  But- 
ton V.  HutUon  Bher  S.  R.  Oo.  18  N.  T.  861, 
252. 

Xn  regard  to  all  the  circumstances  essential 
to  the  cause  of  action,  the  plaintiff  held  and  was 
required  to  sustain  the  afBrmative.  Among 
thwn  circumstances  were,  that  the  defendants 
were  negligent  and  that  the  injury  resulted 
from  that  negligence.  Button  v.  Stiaso^n  Ricer 
B.  R.  Co.  18  N.  T.  251;  HoUn-ook  v.  CtieadtS. 
R.  R.  Oo.  12  N.  Y.  286,  is  precisely  in  point. 

The  trial  Judge  has  nownere  stated  that  the 
plaintiff  proved,  as  a  matter  of  fact,  any  negli- 
gence, irrespective  of  the  proof  offered  by  the 
defendant  And  if  it  be  contended  that  he 
drew  the  Inference  of  negligence  by  the  defend- 
ant from  aU  the  proof  in  the  case,  then  it  would 
appear  that  he  lost  sight  of  this  cardinal  feat- 
ure, and  erred  in  failing  to  recognize  it  and 
^ace  it  where  it  belonged:  on  the  plaintiff. 
Barlow  v.  HumUton,  6  Cow.  189;  Rathbun  v. 
Payne,  19  Wend.  899;  spencer -v.  Utiea  db8.S. 
B.  Co.  6  Barb.  887. 

The  deceased  was  found  tying  on  the  track. 
The  jury  should  have  been  instructed  that 
this  being  the  case,  the  only  question  for 
them  to  decide  was  whether,  by  the  exercise  of 
reasonable  care  and  prudence  after  the  deceased 
was  discovered,  the  driver  might  have  saved 
his  life.  BuUonv.  Hudaon  River  R.  B  Co.  18 
K.  T.  866. 

Plaintifl  had  nnlawfuUv  tamed  his  horse 
loose  on  the  highway.  The  defendant  had 
unlawfully  allowed  the  railroad  track  to  re- 
main unincloeed.  There  was  no  evidence  of  any 
negligence  in  conducting  the  engine  at  the  time 
of  the  accident.  Held,  mutual  negligence,  and 
that  action  lay.  Button  v.  Hudaon  Biter  H.  B. 
Oo.  ntpra;  iWtev.  Vt.  C.  B.R.  Oo.  a4Vt.^7. 
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court: 

The  facts  common  to  both  cases  are  briefly 
these:  Daniel  and  Willie  Nolan  were  children 
of  John  and  Mary  Nolan  and  lived  with  their 
parents  at  Bridgeport.  They  were  ordinarily 
mtelliffent  and  utd  the  use  of  all  tii^  foctiltSes. 
EastliuiD  Stre^  in  said  Bridgeport  croasestlie 
defendant's  douUe  track  railroad  at  neariy 
right  angles.  East  Washington  Street  on  the 
north  of  said  tracks,  for  about  200  feet  west  of 
said  crossing,  lies  alongside  of  said  tracks, 
while  Crescent  Avenue  oo  the  south  of  said 
tracks  lies  alongside  for  a  much  greater 
tance  westward.  West  of  aaid  cronng,  said 
tracks  lie  nearly  level  with  the  surface  of  said 
Crescent  Avenue  for  the  entire  distance.  On 
the  north  towards  East  Washington  Strett 
there  rises  a  bank,  which  at  the  place  of  the 
accident  was  about  five  and  one  half  feet  hif^ 
above  the  railroad  gutter.  The  slope  of  said 
bank  is  wholly  within  the  limits  of  the  right  of 
way  of  the  Railroad  Company,  that  ri^t  ex- 
tending some  six  feet  further  m»th  than  the 
crest  of  said  bank.  The  crest  is  level  with 
the  surface  of  East  Washington  Street.  Thu 
locality  is  a  thickly  populated  district  of  said 
city,  and  all  parts  of  said  right  of  way  ly- 
ing contiguously  to  said  streets  were  at  the 
time  of  the  accident  and  for  many  yean 
prior  thereto  had  been  very  largely  and  gener- 
ally used  by  the  public  for  pasung  and  repass- 
ing on  foot  at  pleasure  and  in  all  directions. 
The  defendant  was  at  all  times  familiar  with 
such  use.  The  two  children  who  were  in- 
jured had  lived  in  this  vicinity  for  some  time, 
and  were  familiar  with  said  public  use  of  said 
ris^t  of  way. 

There  was  and  had  been  no  fence  or  other  bar- 
rier or  obstruction,  except  said  bank  and  the  or 
dinary  railroad  gutter  between  said  railroad 
tracks  and  said  street  and  avenue. 

The  place  of  the  accident  is  about  160  feet 
west  of  East  Main  Street  crossing.  On  the 
15th  day  of  October,  1880.  the  mother  aent 
the  two  children  to  a  drug  store  to  make  a 
small  purchase,  directing  them  to  hurry  home. 
They  went  directly  to  ue  attne,  crossing  said 
railroad  at  East  Hud  Street  crossing,  made  the 
purchase  and  started  to  return  home,  when 
their  attention  was  drawn  to  some  other  chil- 
dren a  little  west  of  the  drug  store  at  or  near 
the  crest  of  said  bank,  and  on  or  near  the  right 
of  way  of  the  defendant  Thereupon  tbOT 
crossed  the  street  and  joined  said  other  chfl- 
dren  and  remained  standing  there  a  minute  or 
two,  doing  nothing  except  to  qwak  to  the 
other  chil(&en.  At  this  tune  the  express  train 
from  New  York  was  due  and  came  from  the 
west  on  the  south  track,  giving  the  usual  sig- 
nals. The  train  from  New  Haven  was  due 
and  came  &om  the  east  on  the  north  track. 
The  rear  car  of  the  east  bound  train  crossed 
East  Main  Street  as  ttw  oigine  of  the  west 
bound  train  came  to  said  croaaing.  The  at- 
tention of  these  two  children  was  attracted  and 
fixed  upon  the  train  from  the  west;  and  just 
after  it  had  passed  the  place  of  the  acddent 
Willie  started  to  go  home  diagonally  acmes 
said  railroad  track  and  right  of  w^,  and  ran 
down  the  slope  of  said  bank.  Daniel  im- 
mediately foUowed  Willie,  running  down 
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said  Inak  but  a  Uttle  to  the  east  of  Willie.  The 
children  had  not  quite  reached  the  north  rail  of 
the  north  track,  when  the  Mston  band  on  the 
burner  of  the  engine  of  said  train  from  the  east 
struck  Daniel,  inflicting  aoch  injuries  that  be 
died  from  the  effects  tbereof  four  days  there- 
after. Willie  was  struck  either  by  some  part 
of  said  engine  or  Daniel  was,  by  force  of  the 
blow  ijiven  him,  thrown  violently  against  Wil- 
lie. Willie  was  seriously  injured.  The  eniri- 
neer  of  the  train  from  New  Haven  gave  the 
usual  and  prdlnary  signals,  and  no  n^ligence 
in  that  Tc^;ard  Is  complained  of. 

The  place  of  the  accident  was  not  at  any  reg- 
ular street  crossine,  but  was  about  150  feet 
west  of  East  Main  ^reet.  There  is  a  consider- 
able ctu^  in  the  tracks,  which  concave  south- 
«rly.  easterly  from  the  place  of  the  acoideot  for 
some  600  or  more  feet. 

The  engineer,  as  he  approached  East  Main 
Street  crossing,  stepped  from  the  north  side  of 
the  engine  over  to  tm  south  side  to  watch  mid 
crossing  for  persons  coming  from  the  south,  as 
his  engine  was  coming  to  and  about  to  cross 
said  lughway  just  as  or  immediately  after  the 
rear  of  the  train  from  New  York  was  passing 
or  had  passed  over  said  crossing.  For  this  pur- 
pose he  remained  on  the  south  side  of  his  en- 
gine until  he  got  to  the  crosrina:,  when  be  re- 
turned to  the  north  side,  and  then  saw  the  boys 
running  down  the  iMnk.  No  complaint  is  made 
that  he  did  not  then  do  all  that  was  possible  to  be 
done  to  avoid  the  accident. 

The  flnding  continues  as  follows:  "I  find 
that  neither  ofsaid  children  had  their  attention 
drawn  to  the  train  from  New  Haven;  they 
did  not  see  nor  bear  it  nor  know  of  its  apprc^ch, 
until  immediately  before  the  acddent,  nor  un- 
til it  was  impossible  for  them  to  avoid  the  col- 
lision. And  I  am  not  able  to  find  whether  they 
knew  of  the  approach  of  the  train  from  New 
Haven,  until  they  were  struck. " 

The  train  was  moving  about  eighteen  miles 
an  hour.  At  that  time  about  flf^-two  tnlm 
passed  the  place  of  the  accident  during  each 
twenty-four  hours. 

Upon  these  facts  the  court  below  held  that 
the  defendant  was  liable  to  Daniel  for  nominal 
damages  only,  and  to  Willie  for  substantial 
damages.  The  plaintiff  appealed  in  the  former 
case  and  the  defendant  in  the  latter. 

Two  questions  arise  in  each  case:  was  the  de- 
fendant guilty  of  negligen<»7  Was  the  plaintiff 
guility  of  contributory  negligence?  The  court 
below  held  that  the  defendant  was  negbgent, 
and  also  ttiat  Daniel  was  guilty  of  contributory 
n^ligCDce,  and  that  Willie  was  not. 

The  finding  as  to  negligence,  so  far  as  it  is  a 
question  of  fact,  cannot  be  reviewed  by  this 
court;  BO  far  as  it  Is  a  questitxi  of  law,  it  can 
be  It  becomes  importaot  therefore  to  distin- 
guish between  law  and  fact.  So  far  as  the  de- 
fendant is  concerned,  negligence  may  be  de- 
fined to  be  a  failure  to  perform  some  act  re- 
quired by  law,  or  doing  the  act  in  an  improper 
manner.  The  law  determines  the  duty;  the 
evidence  shows  whether  the  duty  was  i>er- 
formed.  What  duty  rested  upon  the  defend- 
ant? was  a  question  of  law.  Was  that  duty 
properly  performed  f  was  a  question  of  fact 
If  the  court  required  of  the  defendant  some  act 
which  the  law  did  not  require,  it  erred  in  a 
matter  of  law  and  tiie  question  may  be  re- 
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viewed  by  this  court.  If  the  court  simply 
found  that  the  defendant  failed  to  do  some  re- 
quired act.  that  is  a  finding  of  fact  and  cannot 
be  reviewed. 

The  main  question  here  Is  a  question  of  duty 
and  not  a  question  of  performance;  and  u 
therefore  a  question  of  law. 

It  would  have  fdmplified  the  case  somewhat 
if  the  court  had  told  us  the  specific  duty  or  du- 
ties which  the  defendant  failed  to  perform. 
As  that  was  not  done  we  are  required  to  con- 
sider the  several  duties  suggested  and  claimed 
counsel  What  duty  uurefore  did  the  law 
impose  upon  the  defendant  upon  these  facts? 

In  the  first  place,it  required  the  engineer,  after 
the  position  of  the  boys  was  disojvered,  to 
do  all  that  could  be  done  to  prevent  the  acci- 
dent. On  this  point  theflnding  is  explicit:  "As 
soon  as  he  could,  the  engineer  gave  two  or  three 
sharp  whistle  sounds,  and  with  the  other  hand  - 
turned  on  the  air  brakes.  Everything  posrible 
was  done  to  stop  the  train,  and  it  was  stopped 
as  soon  as  It  could  be." 

In  the  second  place,  it  is  claimed  that  the 
train  should  have  been  run  at  a  much  lower 
rate  of  speed.  This  claim  stated  in  another 
form  is,  that  the  defendant  should  have  run  its 
passenger  train  at  this  point  very  dowly,  so  that 
the  public  might  safely  use  the  niilroaa  tracks 
and  right  of  way,  "passing  and  repassing  on 
foot  at  i^easuie  and  in  all  directions."  We 
think  the  law  imposed  upon  it  no  such  duty. 

In  the  third  place,  it  is  said  that  the  track 
was  so  constructed,  and  the  arrangement  of 
the  trains  was  such  that  the  attention  of  the 
engineer  was  required  on  the  other  side,  so  that 
there  was  no  lookout  to  avert  accidents  on  the 
side  of  the  track  where  the  acddent  happened; 
and  this  was  negligence. 

The  strength  of  this  argument  lies  in  the  as- 
sumption tlutt  men,  women  and  children  had  a 
right  at  all  times  to  be  on  the  track  at  that 
place,  and  that  it  was  the  duty  of  the  defend- 
ants servants  and  anploi/ia  to  be  upon  the 
watch,  and  run  its  train  so  as  not  to  interfere 
with  the  exercise  of  that  right,  or  at  least  so  as 
to  prevent  accidents.  We  recognize  no  such 
right  la  the  public,  nod  fail  to  discover  that  the 
defendant  owed  any  such  duty.  At  the  East 
Main  Street  crossing  people  had  a  right  to  pass 
and  repass,  and  the  engineer  might  well  antici- 
pate the  possibility  of  their  being  about  to  do 
so  as  the  train  approached  and  to  be  on  the 
watch  so  as  to  be  prepared  Instantly  to  do  every- 
thing possible  to  prevent  a  collision.  It  was 
necessary  and  lawful  for  people  to  cross  the 
railroad  at  that  point,  using  of  course  due  care. 
On  the  other  hand  it  was  unnecessary  and  un- 
lawful for  any  one  to  be  on  the  track  at  the 
place  where  these  boys  were  injured.  The  first 
and  principal  duty  of  the  engineer  was  to  look 
out  for  people  at  the  regular  crosstng.  Doubt- 
leas  some  attention  is  due  to  posstme  wrong 
doers,  but  not  at  the  expense  of  others.  An 
engineer  must  be  diligent  to  see  tiiat  tiie  track 
is  clear. 

Due  diligence  depends  upon  the  circum- 
stances of  each  case.  These  boys  came  sud- 
denly and  unexpectedly  in  the  way  of  the 
train.  It  does  not  appear  that  the  engineer 
could  have  discovered  that  they  would  do  so 
any  sooner  than  he  did.  There  seems  to  have 
been  no  duly  neglected  by  the  engineer ;  and 
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ttie  defendant  was  under  no  obligation  to  locate 
its  tracks  and  adjust  the  running  of  its  trains 
ao  as  to  make  it  safe  for  petaons  unlawfully  to 
trespass  on  its  right  of  way.  ' 

In  the  fourth  place.  It  is  insisted  that  the  de- 
fendant should  have  fenced  its  road. 

It  is  difficult  to  see  how  a  fence  could  have 
been  constructed  at  such  a  place  so  as  to  keep 
boys  off  the  track.  No  ordinary  fence  is  much 
of  an  obatniction  to  a  sprightly  hoy,  and  tba 
track  must  necessarily  be  open  at  Uie  street 
CTMBings.  But  aside  from  this;  fences  along 
the  line'of  railways  are  required,  not  to  protect 
rational  intelligent  beings  but  animals  incapable 
of  protecting  themselves.  Reasonable  beings 
are  not  supposed  to  need  such  protection.  We 
are  aware  of  no  instance  in  which  a  fence  is 
required  by  statute  for  such  a  ptupose.  We  will 
not  undertake  to  say  that  there  may  not  be  cases 
in  which  it  will  be  wise'for  the  Legislature  or 
the  railroad  commissioneis,  under  the  general 
police  powers  intntsted  to  them,  to  require 
fences  to  keep  heedless  and  unttiinkingpersons 
off  from  railroad  tracks;  but  in  the  atwence  of 
such  r^^lations  we  are  not  prepared  to  say  that 
in  this  case  it  was  the  duty  of  the  defendant  to 
have  constructed  a  fence. 

We  are  further  told  that  these  circumstances 
combined  "constitute  a  case  of  negligence, 
gross  and  criminal."  But  the  learned  counsel 
has  not  told  us  just  what  duty  this  combination 
imposes  upon  the  defendant;  and  we  are  at  a 
loss  to  know  what  duty  is  intended  other  than 
those  we  havespecifically  considered.  We  have 
endeavored  to  show  that  each  circumstance  is 
in  itself  insufficient  to  raise  the  particular  duty 
named;  and  we  are  of  the  opinion  that  tbe  df- 
cumstances  do  not  supplement  each  other  so  as 
to  nim  any  one  of  the  alleged  duties.  The 
rate  of  Hpeiied,  the  arrangement  of  the  tracks, 
the  meeting  of  trains,  and  tbe  absence  of  a 
fence,  are  not  circumstances  which  are  entitled 
to  much  more  weight  when  combined  than 
when  taken  singly ;  and  so  far  as  they  do 
strengthen  each  other  the  same  fatal  vice  at- 
taches, namely:  that  the  supposed  duty  has  for 
Its  sole^oblect  the  ijrotection  of  wrong  doers,or 
at  least*  of  persons  who  have  no  excuse  for  be- 
ing in  the  way  of  passing  trains. 

We  do  not  think  that  the  tender  age  of  one 
of  these  plaintlffis  can  have  the  effect  to  raise  a 
duty  when  none  otherwise  existed.  The  sup- 
posed duties  have  regard  to  the  public  at  lar^, 
and  cannot  well  exist  as  to  one  portion  of  the 
public  and  not  to  another  under  the  same  cir- 
cumstances. In  this  respect  children,  women 
and  men  are  upon  the  same  footing.  In  cases 
where  certain  duties  exist  infants  may  require 
greater  care  than  adults,  or  a  different  kind  of 
care ;  but  [H«cautionary  measures  having  for 
their  object  the  protection  of  the  public  must 
as  a  rule  have  reference  to  all  classes  alike. 

Our  conclusion  is  that  the  facts  stated  dis- 
close no  duty  which  the  defendant  owed  to 
eitlier  of  these  plaintiffs,  and  which  was  neg- 
lected. 

We  have  thus  far  considered  the  case  irre- 
spective of  the  pleadings.  The  demurrer  ad- 
mits a  cause  of  action.  In  the  absence  of  proof 
the  plaintiff  can  recover  nominal  damages  only. 
But  when  the  proof  is  in  and  the  ntcts  are 
found,  the  burden  of  proof  ceases  to  be  im- 
portant, and  the  admission  of  the  demurrer  has 
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no  effect  except  to  carry  nominal  damages  and 
costs,  if  the  facts,  independent  of  the  plead- 
ings, show  that  th6  defendant  is  not  liable.  If 
the  plaintiff  recovers  substantial  damages  It  is 
because  he  is  entitled  to  them  on  the  facts. 

The  finding  as  to  the  defendant's  negUgence 
is  as  follows:  "Taking  into  account  all  the  cir- 
cumstances, the  speed  of  the  train,  the  fact  of 
meeting  another  train  at  tbe  point  in  questioD 
and  upon  this  curve  (which  required  the 
presence  at  the  engineer  temporarily  on  tbe 
south  side  of  the  engine)  and  at  of  near  the 
crossing,  the  populous  character  of  this  part  of 
the  city,  the  known  public  use  and  unguarded 
and  unfenced  condition  of  the  tracks,  and  the 
other  facts  in  the  case.  I  cannot  find  from  the 
evidence  that  the  defendant  proved  as  a  matter 
of  fact  that  there  was  no  negligence  on  the  part 
of  the  defendant" 

It  will  be  observed  that  the  court  was  careful 
not  to  find  that  the  plaintiff  proved  that  tbe  de- 
fendant was  negligent.  Evidently  in  this  state 
of  things  the  court  ru;arded  the  admission  br 
the  demurrer  as  entiUmx  tbe  plaintiff  to  full 
damages.  Id  other  woras,  the  adnoiasion  wm 
thrown  into  the  scale  as  evidence;  which  we 
think  was  an  erroneous  use  of  It.  But  tlUs  b 
not  of  any  practical  importance  in  this  case,  as, 
for  the  reasons  stated,  we  think  that  the  facts 
show  that  the  defendant  omitted  no  dutv. 

The  view  we  take  as  to  the  allegtil  negligence 
of  the  defendant  would  seem  to  dispose  m  the 
case  of  Daniel;  but  as  the  plaintiff  m  that  case 
appealed,  and  as  the  question  raised  and  dis- 
cussed rdatea  to  omtributorv  nc^genoe.  It  is 
proper  that  we  should  say  a  few  woras  on  Oat 
qwstioD. 

The  court  finds  as  follows:  "In  the  case  of 
Daniel,  considering  his  age  and  capacity,  with 
the  other  facts  in  the  case,  I  am  of  the  c^dn- 
ion,  and  therefore  find  upon  and  from  said 
fads,  that  he  was  contriootorily  negligent" 
We  must  regard  that  as  conclusively  deter- 
mining that  Daniel  was  in  fact  negligent 
There  is  no  question  here  as  to  duty. 

The  legal  question  is  clear;  it  was  the  duty  irf 
the  plaintiff's  intestate,  a  duty  which  in  some 
sense  he  owed  to  the  defendant,  to  use  ordi- 
nary diligence  or  reasonable  care  to  avoid  acci- 
dents. Whether  he  performed  that  duty  is  a 
questlcm  of  fact  and  was  pnnnly  dlaiMiBed  of 
as  such.  There  is  no  ground  tar  whtg  that 
the  court  legally  erred  In  so  faolduig.  In- 
deed, assuming,  as  we  must,  that  all  ue  ma- 
terial and  sulMtantial  facts  are  correctly  pre- 
sented to  us,  we  do  not  hesitate  to  say  that  Uw 
question  was  properly  disposed  of. 

In  Been  v  Uoutabmie  R.  S.  Co.  10  Conn. 
566,  this  couit,quotlng  from  the  English  cases, 
laid  down  tbe  rule  as  to  the  case  requiied 
plaintiffs  in  such  cases,  as  follows:  "Itmnstbe 
ordinary  care,  which  means,  tbat  degree  of  care 
which  may  reascmably  be  expected  from  a  per- 
son in  the  plaintiff's  ratuation,  and  is  ^ony- 
mouB  with  reasonable  care.  Apply  that  rule  to 
tbe  case  at  bar.  Do  boys  ten  years  of  ageordi- 
narily  run  against  a  looomotnre,  in  motka.aiMl 
running  elghteoi  miles  an  hourf  Is  tbM  what 
may  reasonablv  be  expected  from  such  boys  in 
the  situation  oi  the  plaintiff?  Was  that  leason- 
able  care?  On  the  contrary,  is  not  the  iiiirtlact 
of  self-preservation  as  strong  at  that  age  as  it 
ever  is?  Do  they  not  sense  danger  of  this  kind 
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as  quickly  and  act  aa  promptly  to  avoid  harm 

as  people  generally  do? 

It  was  broad  daylight;  the  approaching  train 
gare  the  alarm;  do  reaaon  appears  why  he 
could  not  see  and  hear;  and  yet  by  some  sUnrnge 
fataUty  he  beeds  not  the  warDiogs,  but  rushes 
on  until  strucfc  by  the  locomotive  and  fatalljr 
injured.  Such  conduct  instead  of  beingordi- 
nary  was  extraordinary;  instead  of  being  usual, 
was  very  unusual;  instead  of  being  what  might 
be  expected,  was  unexpected  and  surprisloK- 

We  are  not  at  liberty  to  follow  counsel  Into 
the  region  of  speculation  for  the  purpose  of 
finding  a  motive  which  wilt  make  his  ccmduct 
free  from  blame.  We  are  compelled  to  take 
the  facts  as  they  are  presented  to  us  in  the  rec- 
ord. It  is  a  sad  case  and  appeals  powerfully 
to  aa^B  aympikthy,  but  we  must  not  allow  ft 
to  be  an  oocasion  of  injustice.  The  defendant 
Isentitled  tohavethelaw  fairly  and  impartially 
administered. 

The  case  of  William  is  different.  The  court 
says:  "I  cannot  find  that  the  defendant  proved 
that  in  attempting  to  cross  said  tracks,  when 
and  in  the  manner  he  did  make  the  attempt, 
the  child  did  anything  that  ordinary  chil- 
dren  of  like  age,  capacity  and  prudence,  under 
the  Ukedrcumstance.would  not  ordinarily  do." 
Takm  literally,  the  court  required  of  the  de- 
fendant something  which  the  law  did  not  re- 

a aire;  but  doubtless  the  usual  course  was  taken; 
le  facts  were  shown  and  then  left  for  the 
court  to  say  whether  his  conduct  was  reason- 
able care. 

And  yet  it  Is  quite  possible  that  if  tike  court 
had  adopted  this  simple  rule;  was  the  plaintiffs 
conduct  such  as  might  reasonably  be  expected 
from  one  in  his  circumstances  f  the  result  would 
hare  been  different.  Again;  tbere  is  some  rea- 
son for  thinking  that  the  court  in  this  branch 
of  the  case  also  used  the  admissiun  in  the  plead- 
ings as  substantive  evidence  against  the  de- 
fendant; evidenra  which  must  be  overcome  or 
the  plaintiff  would  be  entitled  to  full  damages. 
We  cannot  account  for  the  peculiar  and  tmusual 
language  of  the  oding  upon  any  other  theory. 
If  the  supposition  is  correct,  we  think  the  court 
gave  an  effect  to  the  pleadings  not  warranted 
by  law.  We  repeat,  the  only  legitimate  effect 
of  such  an  admission  in  a  case  like  this  is  to 
give  the  plaintiff  nominal  damages.  Actual 
damages  must  depend  upon  the  proof.  The 
burden  is  on  the  plaintiff  to  show  the  extent  of 
the  damage.  When  he  has  dune  that  he  may 
rest.  Then  it  is  competent  for  the  defendant 
to  show  that  the  actual  damage  is  less.  He 
may  also  reduce  the  damages  oy  showing  no 
negligence  in  himself  or  contributory  negli- 
gence in  the  plaintiff.  In  rewect  tonegligence 
the  defendant  assumes  the  burden  of  proof; 
that  is  cast  upon  him  by  the  admission.  But 
he  may  prove  negligence  by  a  mere  prepon- 
derance of  proof,  and  the  preponderance  re- 
quired is  not  increased  by  the  admission  in  the 
pleadings.  The  questioD  stands  like  any  other 
question  in  any  other  case  upon  the  proof  alone. 

The  court,  however,  in  the  case  of  Daniel, 
upon  precisely  the  same  facts,  except  that  Dan- 
iel was  three  vears  older,  found  contributory 
negli^nce.  The  difference  in  the  a^  makes 
the  difference  in  the  two  cases.  It  is  left  in 
doubt  whether  the  court  regarded  that  differ- 
eoce  as  presenting  s  legal  question  or  a  ques- 
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tion  of  fact.  If,  as  the  defendant  contends, 
the  Judge  decided  it  as  a  legal  question,  we 
think  he  made  a  mistake.  But  perhaps  the 
better  construction  i^  that  the  court  treated  the 
tender  a^  simply  as  evidence.  If  so,  and  the 
court  weighed  the  fact  with  the  other  evidence 
and  found  due  care,  we  cannot  disturb  the 
judgment  on  that  ground. 

The  couclutirai  of  the  court  is,  that  the  court 
below  erred  in  boldlnff  that  any  duty  rest- 
ed upon  the  defendant  which  was  omitted,  and 
did  not  err  in  holding  that  Daniel  was  guilty 
of  contributory  negligence. 

Ckmtequmt^,  the  judgment  in  the  cote  ef  iten- 
i€lu^0'vud,dnd{nffiee<m<^  WiUitan  ie  r&- 
voraed. 

In  t^e  opinion  the  other  Judges  concurred, 
excei^  BMwdals^*  J.,  who  dlMented. 


Edward  E.  HALL  et  tU. 

V. 

PhiUndo  ARMSTRONG. 

1.  The  grtutt  of  ariffht  of  way  to  certain 
parties  named  and  The  Burvivor  of  them, 
**ao  lon^  M  they  or  either  of  them 
shall  o€scapr**  a  bufldino:  described 
therein,  "for the f^rocery  business, "does 
not  entnt  a  way  appurtenant,  which  is 
incident  to  an  estate  in  land  and  which 
inheres  to  it  and  groes  by  transfer 
with  it,  as  a  thins;  essential  to  its  enjoy- 
ment; but  is  a  rij^ht  of  way  In  ^rossr 
personal  to  the  ffranteea  and  cannot  be 
made  asslernable  or  inheritable. 

2.  The  enjoyment  of  the  right  under  such 
grant  aependa  on  the  continued  ocen- 
Dationof  the  premises,  by  the  grantees, 
for  the  purpose  named;  ana,  henee* 
where  they  became  insolvent  and  exe- 
cuted a  deed  of  trust  to  a  trustee)  of 
the  entire  property  and  business  of  the 
firm;  and  the  tmatee  In  his  turn  deed- 
ed the  same  to  a  corporation;  and  the 
corporation  took  possession  of  the  stock 
of  goods,  fixtures,  store  and  business, 
and  became  the  tenant  of  the  owner  of 
the  building,  and  continued  in  posses- 
sion, doing  the  grocery  baeiness,  as  a 
corporation,  the  right  of  way  in  the 
original  grantees  ceased  to  eztsc. 

(New  Haven — VOeA  March,  UM.) 

ACTION  to  assert  a  right  of  way  under  deed. 
Judgment  for  dtfmdarU  advteed. 
The  facts  are  stated  in  the  opinion. 
M€$9ra.  Ailing  ft  Webb,  for  plaintiffs. 
Mmrt.  DooUttU  *  Bennett,  for  defend- 
ant. 

Loomis,  J.,  delivered  the  opinion  of  the 

court: 

On  the  21st  of  November,  1888,  while  the 
plaintiffs,  as  partners,  were  carrying  on  the 
grocery  business,  at  a  store  leased  by  them 
fronting  on  Chapel  Street  in  New  Haven, 
they  obtained  from  the  defendant  the  grant  of 
a  right  of  way  over  his  land,  from  Orange  Street 
to  the  rear  of  their  store.   The  deed,  after  de- 
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.ACrlUng  and  locating  the  way,  contained  this 
Umitation:  "To  have  and  to  hold  the  8^  right 
of  way  unto  tbem,  the  said  Edward  E.  Hall  and 
EdwEffd  E.  H^,  Jr.,  and  the  survivor  of  them, 
M  long  aa  they  or  either  of  them  shall  occupy 
said  building  on  Chapel  Street,  belonging  to 
Olivia  H.  English,  for  the  groceiy  business  now 
■carried  on  by  them." 

On  the  ad  of  Februaty,  1880,  the  plaintiffs 
failed  in  business  and  made  asrignments  of  all 
their  property  in  insolvency  for  the  benefit  of 
their  creditors,  and  the  trustee  took  possession 
of  all  the  goods  and  fixtures  in  said  store. 
Thereupon,  certain  persons,  from  motives  of 
friendship  for  the  plaintifls.formed  a  joint  stock 
corporation,  under  the  corporate  name  of  "The 
Edward  E.  Hall  &  Son  Company,"  with  a  paid 
up  capital  of  |16,000. 

The  purpose,  as  expressed  in  the  articles,  was 
to  carry  on  in  New  Haven  a  general  nrocery 
business,  both  at  wholesale  and  retail.  No  men- 
tion was  made  of  the  store  where  the  business 
was  to  be  carried  on,  nor  that  the  object  was  to 
■employ  or  benefit  the  plaintiffs  in  any  way. 
But  it  was  found,  subject  to  objection  as  to  its 
admissibility,  that  there  was  an  oral  under- 
standing that  after  the  payment  of  6  per  cent 
dividends  to  the  stockholders,  if  earned,  the 
balance  of  the  net  profits  should  belong  to  the 
plaintiffs  as  compensation  for  their  services  in 
the  management  of  the  business  at  the  store. 

The  corporation  was  legally  and  honestly 
organized,  and  was  not  intended  to  cover  prop- 
>er^of  thepkdntifls.  Thecorporation  purchased ; 
-  of  the  trustee  all  the  goods  and  fixtures  and 
took  possession  of  the  store  on  the  14th  of  Feb- 
ruary, 1886,  and  has  ever  since  carried  on  the 
grocery  business  in  said  store,  and  the  plaintiffs 
from  the  time  of  their  said  failure  have  ceased 
to  carry  on  said  business  as  owners.  The 
plaintius  are  not  ofilcers,  directors  or  stock- 
holders of  the  corporation,  but  assist  in  carry- 
ing on  the  business,  and  one  of  them  is  general 
manager. 

Upon  these  facts,  the  contention  of  the  de- 
fendant is  that  the  right  of  way  granted  by 
him  DO  longer  exists,  because  the  grantees  and 
each  of  them  have  ceased  to  occupy  the  store 
Keened  to  for  the  grocery  business,  which  they 
•canied  on  when  the  grant  was  made;  and  there- 
fore he  obstructed  the  way  and  did  the  acts  in 
relation  to  tt  for  which  the  complaint  was 
brought. 

From  the  nature  and  limitations  of  the  grant, 
it  is  very  clear  that  when  each  of  the  plaintiffs 
ceased  to  occupy  the  store  for  the  grocery  busi- 
ness, the  right  of  way  also  ceased. 

It  is  not  B  way  appurtenant,  which  is  Inci- 
dent to  an  estate  in  Iimd,  inheres  in  it  and  goes 
by  transfer  with  it,  as  a  thing  essential  to  its  en- 
oyment;  but,  it  is  what  is  railed  a  right  of  way 
n  gross,  which  is  personal  to  the  grantee;  and 
being  30,  it  cannot  be  made  assignable  or  in- 
heritable, even  by  words  in  the  deed  to  that 
effect.  6  Wait,  Act.  &  Def.  p.  848 ;  Boatman 
T.  Liulet/,  28  Ohio  St  614;  Washb.  Eas.  8d 
ed.  10,  §  U. 

It  is  also  laid  down  by  high  authority  that  such 
a  right  of  way  is  so  exclusively  personal  that 
the  owner  of  the  right  cannot  even  take  another 
person  into  partnership  with  him.  8  Kent, 
Com.  Sth  ed.  420. 
But  the  exigencies  of  this  case  do  not  require 
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U8  to  resort  td  the  tedmical  distinctfams  ot  the 
law  as  to  ways.   The  parties  expressed  tbor 

meaning  so  cleariy  that  any  person  of  cndiiuuT' 
intelligence,  though  an  utter  stranger  to  Ic^al 
distinctions,  could  not  fail  to  understand  t&at 
the  duration  of  the  way  is  limited  to  the  perscmal 
occupation  of  the  plamtiffs  or  one  of  tbem  tor 
the  grocery  business.  The  plaintiffs  eviderathr 
so  understood  It,  for  when  they  tmiugbt  tliliB 
suit,  they  distinctly  alleged  in  the  compbint  an 
actual  occupation  by  them  as  the  foomlacian  of 
their  alleged  right.  The  pivotal  fact  of  'the 
case,  therefore,  is  the  single  question  of  oon- 
tinued  occupation  by  the  plaintiffs.  It  seems 
to  us  that  this  question  has  been  sMtled  as 
matter  of  fact  against  the  plau^iffs  by  the  posi- 
tire  flmling  of  ue  trial  court,  that,  "On  Feluii- 
ary  14,  lw5,  said  trustee,  then  in  poanc  onion 
of  said  stock,  goods  and  store  fixtures  in  s^d 
store,  sold  the  same  to  a  joint  stock  corpomtioii 
located  in  said  New  Haven  and  duly  organized 
according  to  law,  and  known  as  the  Edward  £. 
Hall  and  Son  Company.  Said  corporatioa 
thereupon  took  posseeaionof  said  stock  m  goods, 
fixtures,  store  and  business,  and  at  once  com- 
menced to  carry  on  a  grocery  business  in  said 
building,  and  have  ever  since  continued  so  to 
do.  «  «  •  No  grocery  business  but  that  of 
said  corporation  is  carried  on  in  said  building. " 

But  were  we  called  upon  to  review  this  find- 
ing as  to  the  occupancy,  in  the  light  of  other 
special  facts  found,  we  should  be  unable  to 
reach  a  different  result.  Itwaa  urged  in  tacgti- 
;  ment  that  there  has  been  no  apparent  change  a» 
to  occupancy,  because  the  plaintiffs  In  perscm 
are  presentin  the  store  and  wait  on  the  custcnnera 
as  before.  But  under  the  grant,  the  qoesUcHi 
is  not  one  of  apparent  but  actual  occupancy. 
It  is  a  matter  that  does  not  concern  Uie  public, 
but  affects  only  the  immediate  parties;  and  it  is 
tobedetermineidby  words  of  lunitation  which 
the  parties  thems^ves  adopted.  It  is  obvious 
that  the  terms  of  the  grant  cannot  be  satisfied 
with  the  mere  bodily  presence  of  the  plaintlffis, 
Dor  with  the  fact  that  they  handle  the  goods 
and  wait  on  the  customers.  The  Uung  which 
the  parties  contemplated  was  the  controlling 
mind  of  the  plaintiffs,  who  were  to  direct  the 
manner  and  extent  of  the  bndne8&  They  wen 
to  be  there,  not  as  mere  servants  but  as  masters. 
It  is  impossible  to  make  the  corpmtion  identi- 
cal with  the  plaintiffs  without  assuming  that 
the  scheme  was  a  fraud  but  this  is  diatrnt^y 
negatived.  The  corporation  is  not  in  poesessioa 
for  one  purpose,  and  the  plaintiffs  for  another. 
The  former  alone  is  master  and  may  direct  the 
business  in  every  respect  and  may  at  any  time 
dismiss  the  plainti^  as  its  hired  servanta 

But  it  is  nirther  claimed  that  the  i^aintilb 
are  tenants  of  the  store  and  therefore  in  posses- 
sion. It  is  found  that,  after  1879  and  until  the 
plaintiffs'  failure,  the  latter  had  no  writtoi  lease 
and  the  only  verbal  one  was  a  tenancy  from 
month  to  month.  The  only  pretense  of  a  lease 
after  the  failure  is  founded  scdc^  on  a  casoa) 
remark  of  the  owner  before  the  wlnre,  to  one 
of  the  plaintiffs,  in  reply  to  a  su^gestim  by  him 
that  they  might  have  to  go  into  msolvency,  and 
that  it  was  very  uncertain  about  their  bdng  aUe 
to  continue  the  business,  and  to  some  inqnin- 
about  the  store  the. owner  said:  "That  is  aU 
right,  Ed.,  you  can  stay  there  as  long  as  you 
choose."  It  is  idle  to  oiake  out  a  tenancy  from 
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this  remark,  especially  in  view  of  the  further 
flndiog  that  "Ho  sptedal  contract  or  agreement 
has  been  made  aince  the  formation  of  said  cor- 
poratioD,  between  the  owner  of  said  buildioff 
iod  the  plaintiils,  or  between  said  owner  and 
aid  corporation,or  between  said  Halls  and  said 
wrporation,  in  regard  to  leasing  said  building; 
but  the  rent  for  said  building,  since  the  forma- 
tion of  laid  corpmvtloii,  -has  been  paid  to  the 
jwner  in  mmttuy  Installments,  in  part  by  gro- 
ceries from  the  store  of  said  corporation,  and  by 
checks  of  said  corporation  for  the  balance  pay- 
able to  the  order  of  the  said  owner,  and  signed: 
The  Edw.  £.  Hall  &  Son  Company,  E.  E.  Hall. 
h.,  Sopt.'  No  rent  account  has  been  kept 
D  the  books  of  said  corporation  with  the  sfud 
Sails  or  either  of  them,  but  the  same  has  been 
iniered  in  the  general  ezpenae  account  of  said 
nrporatktn.  *  •  •  Upon  the  above  facts, 
he  court  finds  that  said  corporation,  when  it 
ook  poesession  of  said  stock  and  fixtures  be- 
came the  tenant  of  the  owner  of  the  building, 
inlesB  the  law  upon  all  the  ftcts  herein  con- 
ained  Is  otherwise." 

This  court  surdy,  upon  these  facta,  cannot 
ind  the  law  to  be  otherwise. 

For  them  reaseru,  th*  Court  of  Common  Pleat 
it  advited  to  render  Judgment  in  fitoor  tftAe  de- 
'endant. 

In  this  opinion  the  other  Judges  concurred 


STATE  of  Connecdcut 
c. 

David  BEAUDET,  Appt. 

I.  On  a  trial  fcraasaolt  with  intent  to  mur- 
der. tL  qneation  to  a  wttnesa  by  the  ac- 
cused, as  to  wliether  he  had,  shortly  be- 
fore the  assault,  heard  a  third  person 
mahe  any  threats  against  the  person 
assaulted,  was  properly  ezeladed.  there 
being  no  evidence  that  such  third  per- 
son had  committed  the  crime. 

!.  Declarationfl  of  a  third  peraon  are 
not  admissible  as  tending  to  prove  the 
commiBsion  of  the  crime  by  him,  in  de- 
fense of  the  accnsed  on  trial  therefor, 
when  not  part  of  the  rea  geitee  nor  defi- 
nite and  spedflo  in  relation  to  the  crime. 

I.  An  aecnsed  Is  not  prejudiced  the 
exeluioa  of  evidence  whleh  would 
not  have  Impaired  the  droumstantial 
evidence  against  blm. 

(New  Haven  Filed  April  5,  1888.) 

A  PPEAL  by  defendant  from  a  judgment  of 
HL  the  Sup^or  Court,  upon  a  verdict  of  guilty 
if  assault  with  intent  to  murder.  Afflrmed. 
The  question  presented  by  the  app^  is  fully 
itated  in  the  opmlon. 

}fe$m.  Zaeher  ft  Andrews*  for  appellant: 
The  question  asked:  "VHi^er  Dougherty 
nade  any  threats  against  Dr.  link,"  was  admis- 
fl)le.   Start  Ev.  9th  ed.  TM. 
Jfr.  T.  E.  Doolittle,  for  the  State: 
The  admissions  of  other  persons  that  they 
Mmmitted  the  crime  charged  against  the  ac- 
cused are  inadmissible.    Whart.  Cr.  £v. 
'^ith  V.  State,  9  Ala.  990;  58  Ala.  8T2;  Bkarp 
»!IK.  K.  E.  K.,  V.I. 


V.  8taU,  6  Tex.  App.  650;  mm  v.  State,  10 
Y^ger,  356;  Davit  v.  State,  87  Tex.  SST. 

The  declaration  of  a  third  ^rty  that  he  has 
committed  a  crime  is  inadmissible.  Much  great- 
er reason  exists  why  the  declaration  of  a  third 
party  that  he  will  commit  a  crime,  which  he 
may  or  may  not  do,  should  not  be  admitted. 
Such  declarations  are  the  worst  and  moat  dan- 
gerous kind  of  hearsay  evidence.  7%oma«  v. 
l^opte,  67  N.  y.  218;  iStote  v.  Dunean.  9 
Ired.  386;  State  v.  ffaynee,  71  N.  C.  79;  State 
V.  Davie.  77  N.  C .  488;  State  v.  Jt^netm,  80  La. 
Ann.  931;  Walker  v.  State,  6  Tex.  App.  676;  78 
N.  C.  44. 

To  make  a  declaration  admissible  It  must  ac- 
company the  act  done:  and  a  threat  to  do  an 
act,  which  act  Is  not  and  may  never  be  done, 
is  not  admissible  as  part  ox  the  m*  Mto. 
OreenMd  v.  Aopfo,  85  N.  T.  ^  and  au- 
thorities cited  on  pages  79  and  80;  Bno*  v. 
TuUle,  8  Conn.  350;  SoektBeU  v.  Ta^,  41 
Conn.  56;  Whart.  Cr.  Ev.  §  362. 

iMMwis*  J.,  delivered  the  opinion  of  the 
court: 

The  prisoner  was  tried  upon  an  information 
for  an  assault  upon  one  Dr.  Walter  Zink,  with 
intent  to  mtuder.  He  was  at  the  time  in  Dr. 
Zink's  eqiploy  and  an  inmate  of  the  family,  the 
other  members  being:  the  wife  of  Zink,  who 
was  very  deaf,  a  daughter  Ewed  fifteen,  and  a 
little  son  much  younger.  The  State  claimed 
to  have  proved  that  the  prisoner  was  present  in 
the  room  with  Dr.  Zink  a  short  time  before  the 
conunlsdon  of  the  offense  and  was  found  in  the 
house  shOTtly  aftw. 

The  asaault  took  place  in  the  dining  room  of 
the  house,  a  few  minutes  after  11  o^clock  in 
the  evening.  Dr.  Zink,  at  the  time,  had  upon 
his  person  two  rolls  of  bills,  one  of  $56  and  the 
other  of  $200.  During  the  daytime  preceding 
the  assault  he  had  received  $16  or  $16  from 
one  Robert  Dougherty,  who  then  had  oppcff^ 
tunlty  to  see  one  of  the  rolls  of  bills. 

On  the  south  side  of  Zink's  house,  leading 
from  the  street  to  the  bam,  is  a  drive  way,  and 
on  the  easterly  side  is  a  fence  and  gate  leading 
from  the  drive  way  to  an  orchard  on  the  south. 
That  part  of  the  drive  way  opposite  the  gate 
consists  of  soft  and  sandy  stnL  Veiy  soonuter 
the  asaault  and  before  any  other  persms  ar- 
rived, the  prisoner  and  Mrs.  Zink  passed  out  of 
the  house  and  with  bare  feet  went  over  the 
drive  way  and  through  the  gate  into  the  or- 
chard, the  prisoner  going  a  few  feet  ahead.  At 
a  place  about  fifteen  feet  beyond  the  gate,  Mrs. 
Zink  discovered  on  thegroundarollofbiUscon- 
sistingof  $200.  She  also  picked  upawatchbeside 
the  drive  way  and  some  bills  in  the  dining  room, 
and  the  prisoner  also  picked  up  some  sUver 
money  there.  '  They  both  returned  into  the 
house  and  made  no  further  search.  Early  the 
next  morning  the  impression  of  bare  feet  of 
human  beings  was  noticed  in  the  sand  of  the 
drive  way  leading  to  and  from  the  gate  into  the 
orchard.  Theywere  examined  by  the  ccnoner  of 
the  coun^  and  by  others;  and  at  the  coroner's 
suggestion  Dougherty  and  the  prisoner  made 
impresdons  on  the  suid  with  their  bare  feet, 
which  were  measured  and  compared  with  those 
on  the  drive  way.  The  latter  indicated  that  the 
second  toe  was  somewhat  longer  than  the  first 
The  experimental  Imiwesskma  nude  bv  Dough  - 
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erty  were  nearly  the  same  as  those  found  on  the 
drive  way,  while  those  made  by  the  prisoner 
were  a  quarter  of  an  inch  less  in  length  and  a 
little  less  in  width,  but  no  other  difference  was 
mentioned.  At  about  10  o'clock  in  the  even- 
ing of  the  assault,  Dougherty  was  in  Uie  Lins- 
ley  House,  situated  from  1,300  to  1,500  feet  dis- 
tant, and  Temained  there  until  half  past  10, 
when  he  left,  and  was  last  seen  near  there  on 
the  railroad  track,  very  drunk,  staggering,  aod 
on  the  road  to  his  house. 

In  addition  to  the  other  circumstances,  the 
State  relied  upon  the  confession  of  his  guilt  by 
the  accused,  as  shown  by  the  te6tim<my  of  two 
witnesses. 

Upon  the  trial,  a  witness  was  asked  "WheUier 
Dougherty  upon  that  nif^ht  in  GaX  saloon,  be- 
tween the  hours  of  half  past  0  and  half  past 
10,  made  any  threats  against  Dr.  Zink."  And 
another  witness  was  asked  "Whether  on  the  day 
before  the  assault  Dougherty,  in  his  hearing, 
made  any  ttireats  against  Dr.'Zink." 

Both  questions  were  excluded  by  the  court 
and  exceptions  taken  by  the  defendant's  coun- 
sel; and  this  ruling  presents  the  only  question 
for  review. 

At  the  outset  it  should  be  noticed  that  the 
offer  was  simply  to  prove  the  threats  of  Dough- 
erty against  Dr.  Zink.  Any  threats  of  any 
kind  would  have  filled  the  offer.  What  act 
Dougherty  threatened  to  do  or  when  or  how 
he  was  to  do  it  was  not  indicated;  nor  was  the 
offered  evidence  accompanied  with  any  claim 
or  even  a  hint  that  it  could  or  would  be  supple- 
mented by  further  testimony.  Indeed,  it  no- 
where appears  in  the  record  tb^tit  was  even 
claimed  m  behalf  of  the  prisoner  that  Dougherty 
committed  the  offense,  or  that  any  evidence 
admitted  or  to  be  offered  would  show  it.  The 
threats,  whatever  they  were,  so  far  as  appears, 
were  entirety  isolated  from  the  transaction  in 
question  and  tended  in  no  way  to  elucidate  or 
give  character  to  any  material  act  or  fact  in  the 
case.  They  could  not  therefore  have  been  re- 
ceived as  parte  of  the  m^fM^F.  As  to  the  threats 
in  the  saloon,  the  only  thing  it  would  seem 
which  they  characterized  was  the  druken  con- 
dition of  the  one  who  uttered  them. 

We  will  first  consider  whether  the  exclusion 
of  the  evidence  injuriously  affected  the  accused. 
If  it  could  not  properly  have  changed  the  re- 
sult, then  he  was  not  aggrieved  by  the  ruling. 
In  this  part  of  the  discussion  we  assume,  as 
the  record  justifies  us  in  assuming',  that  no  fur- 
ther evidence  affecting  Dougherty  was  to  be 
offered.  If  then  we  supply  the  additional  fact 
of  threats  made,  and  assume,  for  the  benefit  of 
the  accused,  beyond  what  the  record  states, 
that  they  were  threats  of  personal  violence, 
could  they  by  any  possibility  have  shown 
Dougherty  guilty  of  the  attempted  murder,  so 
as  to  relieve  the  accused?  Would  the  offered 
evidence  have  rendered  any  of  the  drciun- 
stances  relied  upoa  by  the  State,  Inconsistent 
with  the  guilt  or  the  accused  or  consistent  with 
his  innocence?  Would  it  have  accounted  tor 
the  money  found  in  the  very  path  the  accused 
took  that  night,soon  after  the  offense  was  com- 
mitted and  immediately  after  it  was  discov- 
ered, as  the  State  clfdmed.  that  Dr.  Zink  had 
recovered  his  consciousness?  Could  it  possibly 
have  tended  to  show  that  the  accused  had  no 
peculiar  motive  hastily  to  rid  himself  of  the 
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fruits  of  the  crime  which  Dougherty  ni^M 

also  have  had? 

It  does  not  seem  to  us  possible  that  tbe  pro 
posed  evidence  could  have  impaired  in  tbt 
least  the  circumstantial  evidence  agunst  ik 
accused:  and  surely  do  one  would  daim  tiuiii 
could  affect  tbe  eralenoe  derived  fromthem- 
f  essioos  of  the  prisoner. 

In  regard  to  the  evidence  fomiabed  by  ik 
coroners  experiment  with  the  trads,  il  aaj 
not  be  amiss  to  remark  that  its  cailj  posAi; 
bearing  would  be  to  fumiafa  pregnmptiTeen- 
dence  that  Dougherty  and  not  tbe  accustdvca: 
there  that  night  soon  after  the  offeoK  waioa- 
mitted;  but  there  seems  to  have  been  diRdtii- 
dence  to  show  that  the  acoised  went  omik 
drive  wayinhis  bare  feet.as did  Mra-SakiW 
and  it  is  pretty  certain  that  they  madeiaifR- 
sions  on  Uie  soft  and  yielding  Band  opponftik 
gate;  and  the  difference  in  sue  which  tbe nwr 
urements  indicated  could  be  readily  eiftoc 
by  the  fact  that  in  one  case  the  immnnoos  vac 
made  while  standing  still  and  in  uwotben^ 
moving  rapidly  forward. 

But  the  counsel  for  tbe  accused,  hi  cntctuo. 
claimed  before  this  court  that  tbe  Slate  leU 
upon  opportunity  to  commit  the  crime  in  & 
absence  of  any  motive  attributed  to  dw  >^ 
cused,  and  that  the  excluded  evidence  wnikt 
have  shown  both  motive  andopporlnniiyinu 
other,  and  it  therefore  if  received  wooidtBTc 
weakened  the  case  for  the  Stirie.  WainDfity 
criticism  on  this  imperfect  statonait  a  ik 
claims  of  the  State,  we  suggest  that  Uieitin> 
had  no  bearing  at  all  upon  the  questioB  d  cf- 
portunity.  The  opportuni^'  of  the 
though  obviously  better  than  that  <rf  uf* 
else  save  Mrs.  Zink,  was  far  from  beiDfen* 
dve.  It  was  quite  possible  for  Doo^iatt'' 
otliers  to  be  there.  Now,  as  to  the  motiw*- 
lied  upon  by  the  State,  it  was  not  batnd  «  ^ 
venge  but  love  of  money. 

We  should  not  expect  a  perstai  '"'P*''^' 
such  a  motive  to  utter  threats  at  all;  ne 
go  stealthily  to  assail  his  victim.  In  this 
of  view,  the  threate  uttered  by  Di^^^J*!'* 
they  might  otherwise  have  indicated  ill*».'^ 
his  part,  could  not  have  affected  tbe  idki^ 
that  moved  the  accused  nor  have  'e*^**  T* 
evidence  relied  upon  to  connect  him  ™  |" 
crime.    But  we  will  forbear  furlho'diKOsn 
of  this  aspect  of  the  case,  as  it  is  not  uo**^ 
to  place  our  refusal  to  grant  a  new  trill  on  tw 
ground,  and  proceed  to  consuler  the 
question  raised  by  the  appeal, niBidy'-»8tu| 
threate  of  Dougherty  admissible  at  ill,n<» 
the  circumstances  stated?  And  if 
what  principle?   The  only  pls>wT>iep«* 
for  the  admission  is.  that  as  the  accuMO  oip 
exculpate  himself  by  showing  that  wrthff** 
the  guilty  party,90  an^  item  of 
would  have  been  admissible  had  "K^^t? 
son  been  on  trial  should  be  lecdnd  ■  ■ 
favor.   We  concede  the  imaaiKt  W»« ■ 
coDclumon;  for  under  tbe  roles  of  c**^^ 
makes  a  vast  difference  whether  d«»^» 
offered  in  evidence  come  frtmi  tbe  I*'?  f 
trial  or  not.    In  the  one  case  tbey  are  a"^ 
sally  admitted. unless  irrelevant  or  » 
In  the  otiiier,  they  are  by  gaieral  rulee»"^, 
subject  to  a  few  well  marked  m^I*"*,^ ?! 
Beat  on  Evidence,  g  SOC.undw  the  wade 
inter  aiiotatia,"  it  iaiM:  "Kapenea*"' 
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affected  by  the  words  or  acts  of  others,  uoless 
be  is  connected  with  them,  either  personally  or 
tty  those  whom  he  represents  or  by  whom  he  is 
nepresented."  Were  this  a  civil  suit  in  favor  of 
Or.  Zink  against  the  same  defendant  for  the 
tame  aa!iault,  would  it  occur  to  anyone  to  offer 
he  declarations  of  Dougherty  that  he  intended 
o  do  the  act,  or  even  that  he  had  done  it?  Is 
t  any  the  leas  a  matter  inter  alios  when  the 
iOte  is  a  party?  In  either  case  it  would  be  a 
estimate  defense  that  anotherpersonhadcom- 
mtted  the  deed;  but  in  neiuier  would  his 
breats  alone  be  admissible. 

Now,  to  illustrate  some  of  the  reasons  for 
ucb  distinction,  we  will  add  that  where  the 
hreats  of  the  one  on  trial  are  adduced  against 
lim,  he  is  always  present  in  court  to  deny  or 
judify  them;  to  show  that  the  witness  misun- 
inderHtood,  misremembered,  or  was  false;  or  to 
explain  how  the  threats  were  uttered  in  a  tran- 
aent  fit  of  anger  or  from  mere  bravado  or  for 
Dtimidation  ;  but  where,  the  threat  of  a  third 
)er80Q  is  introduced  he  may  be  far  away,  and 
10  one  can  explain  its  real  meaning;  and  be- 
ides,  the  very  introduction  of  such  collateral 
SBoe  serves  greatly  to  confuse  and  mislead  the 
riers;  and  justice  may  thereby  be  defeated, 
lad  if  the  jnir  were  to  pass  on  the  coll^eral 
woe,  it  would  have  no  other  effect  than  to  ac- 
|uit  the  one  on  trial;  the  third  person  could  be 
n  nowise  legally  affected.  If  he  should  after- 
fards  be  indicted  and  put  on  trial  for  the  same 
)ffense.he  would  still  be  at  liberty  to  show  his  in- 
xKence.notwithstandingthefactthatthefonner 
inding  of  his  guilt  caused  another's  acquittal. 
Vnd  so,  if  he  bad  previously  been  tried  and  ac- 
{uitted,  tliat  fact  could  in  nowise  affect  the 
idmissibility  of  his  declarations  when  after- 
wards another  person  is  on  trial  for  the  same 
iffense,  for  the  tatter  would  be  no  party  to  the 
'erdict.  It  is  therefore  going  far  enough  in 
'avOT  of  the  accused  to  allow  him  to  exculpate 
limaelf  by  showing  the  fact  of  another's  guilt, 
7  some  appropriate  evidence  directly  connect- 
og  that  person  with  the  corpus  (kticti.  The 
■nimm  of  a  third  person  is  no  defense,  and  by 
tsalf  it  cannot  prove  the  ultimate  fact  which 
*  a  defense.  Even  as  to  the  threats  of  the  per- 
on  on  trial,  Wharton,in  hia  Criminal  Evidence, 
>th  ed.  g  756,  says:  they  "Are  admissible  in  evi- 
dence, not  because  they  g^ve  rise  to  a  presump- 
ion  dFlaw  as  to  guilt,  which  tbey  do  not;  but 
■ecauae  from  them,  in  connection  with  other 
wrumslances  and  on  proof  of  the  e&rpus  de- 
icU,  guilt  may  be  logically  inferred." 

Then  follows  a  list  of  Informative  suppo- 
iti(»is,  designed  to  show  that  because  one 
hreatens  to  commit  a  crime  it  does  not  follow 
hat  such  intention  really  existed  in  his  mind; 
Quch  less  does  it  show  the  actu^  commission 
•f  the  crime.  Nearly  all  treatises  on  evidence 
ontain  similar  cautions.  In  8  Bentham's  Jud. 
'^v.  75,  it  is  said  that  "  Declarations  of  an  in- 
entiOQ  to  commit  a  crime  are  no  less  suscepti- 
ile  of  being  false  than  declarations  of  the  op- 
>odte  cast,  namely:  declarations  of  an  inten- 
lon  to  abstain  from  the  commission  of  that  or 
■similar  crime." 

We  insist,  therefore,  that  it  is  reasonable  to 
xcliide  the  mere  disconnected  threats  and  dec- 
arations  of  third  persons.  If  they  are  parts  of 
^emgeita  or  form  links  in  a  chain  of  evi- 
leoce  connecting  with  the  crime  itself,  they 
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may  doubtless  be  received.  If  the  threats 
were  to  commit  a  crime  in  a  particular  mode 
and  It  was  In  fact  so  committed,  perhaps  they 
would  then  be  admimible.  But  in  the  case 
under  consideration  there  is  nothing  at  all  to 
show  that  the  thing  threatened  had  any  sort  of 
resemblance  to  the  thing  done,  either  in  kind 
or  mode. 

Biit  if  we  suspend  our  discussion  of  the  prin- 
ciples which  ought  to  be  applied  to  tiie  ques- 
tion and  pass  to  the  consideration  oi  the  de- 
cided cases  as  found  in  other  jurisdictions,  we 
shall  find  the  ruling  of  the  court  vindicated, 
not  simply  by  the  preponderance  of  judicial 
authority  but  by  absolute  unanimity,  save  in 
one  case  in  Louisiana,  which,  for  reasons  to  be 
suggested  hereafter,  can  have  little  weight  in 
the  opposing  scale. 

We  will  first  dte  cases  precisely  analogous 
to  the  case  at  bar,  in  that  threats  of  third  per- 
sons prior  to  the  conmiission  of  tiie  crune 
were  offered  in  evidence  by  the  accused  and 
excluded:  but  the  threats  instead  of  being  vague 
and  indefinite,  as  in  the  case  at  bar,  were  gen- 
erally very  specific  and  significant. 

The  case  of  State  v.  Davis,  77  N.  C.  488, 
was  an  Indictment  for  murder.  On  the  trial 
the  prisoner  proposed  to  prove  by  one  Peck 
"  That  Geo.  Nicks  had  m^ice  towards  the  de- 
ceased and  had  a  motive  to  take  his  life  and 
opportunitv  to  do  so,  and  had  threatened  to  do 
so  before  the  court."  2.  He  further  offered  to 
prove  by  one  Rice ' '  That  one  Peck  took  a  gun 
and  went  in  the  direction  of  the  house  of  the 
deceased  some  time  before  the  deceased  was 
killed."  The  court  says:  "Both  exceptions 
are  untenable  and  have  been  repeatedly  so  held 
by  this  court;  the  first,  because  they  are  declara- 
tions of  a  third  party  and  are  res  inter  alios 
acta,  and  have  no  legal  tendency  to  establish 
the  innocence  of  the  prisoner;  and  the  second 
for  the  same  and  additional  reason  that  the 
time  is  too  vaguely  and  indeflnitolT  set  forth. 
*  *  *  Such  evidence  is  inadmissible  because 
it  does  not  tend  to  establish  the  corpus  delicti. 
Unquestionably  it  would  have  been  competent 
to  prove  that  a  third  party  killed  the  deceased, 
and  not  the  prisoner.  But  this  could  only 
have  been  done  by  proof  connecting  Peck  with 
the  fact,  that  Is,  with  the  perpetration  of  some 
deed  entering  into  the  crime  itself.  Direct  evi- 
dence connecting  Peck  with  the  corpus  d^i^ 
would  have  been  admissible.  After  proof  of 
the  res  gestee  constituting  Peck's  sileg^  guilt 
had  been  given,  it  might  be  that  the  evince 
which  was  offered  and  excluded  in  this  case 
would  have  been  competent  in  confirmation  of 
the  direct  testimony  connecting  him  with  the 
fact  of  killing.  No  such  direct  testimony  was 
offered  here.  It  is  unnecessary  to  elaborate,  as 
the  questions  of  evidence  here  made  have  been 
fully  discussed  and  decided  by  this  court  in 
many  cases.  It  is  only  necessary  to  refer  to 
the  principal  ones.  State  v.  Bishop,  78  N.  C 
44;  Stats  v.  May,  4  Dev.  828;  State  v.  DuTican, 
6  Ired.  886;  StaU;  v.  WhiW,  68  N.  C.  158." 

These  cases  are  all  pertinent  and  supported 
by  simihu*  and  some  additional  reasons.  We 
will  not  take  tiie  time  and  space  necessary  for 
a  particular  statement  of  the  evidence  offered 
and  the  reasoning  of  the  court  sustaining  its 
exclusion.  To  the  above  list  we  will  add*  the 
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In  Orookham  v.  ^te,  S  W.  Vs.  510,  it  wu 
held  that  it  was  no  error  to  exclude  testimony 
offered  1^  the  prisoner,  to  the  effect  that  an- 
other and  a  different  person  from  himself  had 
made  threats  to  kill  the  deceased,  just  before 
the  commissiOD  of  the  offense  with  which  he 
was  charged;  and  that  Immediately  after  the 
offense  such  other  person  left  the  country  and 
has  not  since  been  heard  from. 

Id  Bootlte  v.  State,  4  Texas  Ct.  of  App.  202, 
and  in  Walker  v.  State,  6  Id.  676.  both  being 
indictments  for  murder,  it  was  held  not  compe- 
tent for  the  accused  to  prove  that  a  very  short 
time  before  the  homicide  a  persoD  other  than 
the  accused  made  threats  to  t  ike  the  life  of  the 
deceased.  In  the  last  case  the  court  supported 
theraling  by  saving:  "The  issue  of  the  trial 
was  theguilt  or  mnocence of  the  defendant  on 
trial.  Evidence  is  admissible  if  it  tends  to 
prove  the  issue  or  constitutes  a  link  in  the 
chain  of  proof;  and  this  seems  to  be  the  limit, 
and  excludes  all  evidence  of  collateral  facts  or 
tiiose  which  are  incapable  of  aff(»ding  any  rea- 
sonable presumption  or  inference  as  to  the 
principal  fact  or  matter  In  diroute;  and  for  the 
good  reason  stated  for  the  rule  by  Mr.  Oreen- 
leaf,  that  such  evidence  tends  to  draw  away  the 
minds  of  the  jury  from  the  i>oint  in  issue  and 
to  excite  prejudice  and  mislead  them.  I 
Gieenl.  Ev.,  g5  51,  53." 

We  may  add  that  the  doctrine  of  these  cases 
hM  leceiTOd  the  recent  araroval  ofjurists  and 
text  writers  of  high  authority.  Wharton,  in 
bis  treatise  on  Criminal  Evidence,  §  23S,  says : 
"  Evidence  of  threats  by  other  penons  are  in- 
admissible." The  same  doctrine  is  found  in 
Wharton  on  Homicide,  §  698.  In  3  Bishop  on 
Criminal  Procedure,  ^  628,  it  is  said:  "  The 
declarations  of  the  deceased,  as  of  any  third 
person,  when  not  of  the  ret  gcsta,  or  dyiog 
decimations,  or  communicated  to  the  defend- 
ant so  as  possibly  to  influence  his  conduct,  are 
excluded  by  rules  which  have  lieen  supposed 
to  promote  Justice  on  the  whole;  at  ell  events, 
which  have  become  parts  of  the  common  law, 
not  within  the  discretion  of  the  courts  to  set 
aside.  Hence  they  are  not  admissible."  And 
again,  in  the  first  volume  of  the  same  treatise, 
^  1248,  it  la  said:  "  In  general  what  one  says, 
as  for  example,  that  be  cwmmitted  the  crime 
in  question,  will  not  be  admitted  for  or  agidnst 
another," 

In  further  support  of  the  ruling  complained 
of,  we  adduce  a  few  of  the  numerous  decisions 
holding  that  admissions  of  third  persons,  that 
they  and  not  the  accused  are  guilty  of  the 
CTime  charged,  are  to  be  excluded: 

In  the  early  case  of  Ooinmonmeaith  v.  Chad- 
bock,  i  2Aas».  148,  the  prisoner  was  tried  on  an  in- 
dictment for  breaking  into  a  house  and  also 
for  stealing  goods  merein.  The  defendant 
offered  to  prove  by  a  witness  present  that  an- 
other person  had  owned  to  the  witness  that  he 
had  stolen  some  of  the  articles  mentioned  in  the 
indicbnent.  The  court  held  that  the  evidence 
could  not  be  admitted,  saying:  "It  was  no 
more  than  hearsay.  If  a  person  other  than  the 
defendant  bad  stolen  the  goods,  It  was  undoub^ 
edly  competent  for  the  defendant  to  prove  the 
fact  in  exculpation  of  himself,  but  not  by  the 
mode  of  proof  now  offered." 

In  Smtth  V.  State.  9  Ala.  990,  the  prisoner  (a 
slave)  was  indicted  for  the  murder  of  one  Ed- 
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mund  (also  a  slave).  All  the  evidence  was  dr^ 
cumstantial.  Sam,  another  slave,  had  bera 
tried  and  acquitted  for  the  same  murder  pre- 
viously. On  the  trial  it  seems  there  was  a 
stronff  array  of  circumstantial  evidence  against 
him;  out  3am  stated  that  a  few  days  after  the 
murder  Smith  told  him  that  he  kiUed  Edmond. 
The  particulai;B  of  the  statement  we  omit.  Bat 
on  the  trial  of  Smith,  evidence  was  offered  in 
bis  behalf  that  Sam,  during  his  own  trial,  had 
become  alarmed  and  had  told  the  witness  that 
he  had  wrongfully  accused  Smith  of  the  mur- 
der of  Edmund,  and  be  did  not  wish  to  die  with 
a  lie  in  his  mouth,  etc.  The  counsel  for  the  ac- 
cused claimed  that  it  was  competent  for  the 
prisoner  under  the  circumstances  to  show  tiiai 
another  committed  the  murder;  and  thatinttiis 
view  the  declarations  of  Sam  should  have  been 
received,  as  they  tended  to  inculpate  him  as  wril 
as  to  show  that  the  prisoner  was  not  the  of- 
fender. 

Ormond,  J.,  in  delivering  the  opinion  of  the 
court  said:  "Oonceding  the  true  meaning  d 
these  dechiratioos  of  oam  in  Jafl  to  be  an  ad- 
mission of  his  own  guilt  and  that  he  bad  kilkd 
Edmund  himself,  it  does  not  vary  the  case  in 
the  slightest  degree.  »  *  *  The  declaration  of 
Sam  was  not  an  act  within  the  meaningof  the 
doctrine  Ihave  been  discussing,  *  •  *  To  give 
effect  to  the  mere  declarations  of  third  persons 
would  be  a  most  alarming  innovation  upon  the 
criminal  law.  Such  a  declaration  would  not  be 
obligatory  on  the  person  mabdng  it  He  nd^t 
aft^waios  demonstrate  its  falsity  when  at- 
tempted to  be  used  against  him.  Such  testi- 
mony may  be  a  mere  contrivance  to  procure  the 
acquittal  of  the  accused." 

In  Wettv.  State,  76  Ala.  98,  the  question  was 
again  before  the  highest  court  of  the  same  Slate, 
and  it  was 'held  "That  the  admission  of  a 
third  person  that  he  committed  theoflense  with 
which  the  accused  was  charged,  not  made  tm- 
der  oath,  thooj^  on  his  death  bed.  b  mere  hear- 
say and  is  not  admls^ble  as  evidence  for  the 
accused." 

In  Sharp  v.  State,  6  Tex.  Ct.  App.  650,  it 
was  held  no  error  to  refuse  to  allow  a  witness 
for  the  defense  to  testify  that  ootain  other  men 
confessed  that  they  committed  the  crime. 

A  similar  ruling  was  also  sustained  in  Shm 
y.  State,  iOYerg,.  (Tenn,)268. 

Qreenfeld  v,  jWjfc,  85  N.  Y.  75,  was  an  in- 
dictment for  murder.  Upon  the  trial  the  ac- 
cused offered  the  letter  of  one  Ro^Eello^to 
his  brother,  in  which,  after  alludmg  to  the  nim'- 
der,  he  said  among  other  things:  "If  they  want 
me  they  can  come  and  get  me,"  and  in  connec- 
tion with  the  above  and  c^tatn  anonymous 
letters  containing  confessions,  they  offered  the 
declarations  of  Kellogg  and  his  brother  and  an- 
other person,  made  within  an  hour  after  the 
murder  and  at  a  place  three  fourths  of  a  mile 
distant.  The  witness  being  awakened  at  the 
barking  of  a  dog  at  about  four  o'clof^  in  the 
morning,  on  looking  out  of  the  window  reoo^ 
nized  the  two  Eelloggs  and  one  Taplin.  aiM 
they  had  a  gun  and  a  bag,  etc  The  witness, 
after  giving  in  detail  their  suspicious  actions  al 
this  pbce,  was  offered  to  prove  that  Taplin  said 
to  the  Eelloggs  on  that  occasion  before  thej 
left:  "  You  were  damned  fools  to  do  it."  and 
that  one  of  the  Eello^s  replied,  "If  we  had 
not  done  it  we  shouldiulitaave  b«aijbung." 
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MUler.  io  deliveriD?  the  opinion  of  the 
»uit,flald:  "Erenif  this  letter  could  be  r^Td- 
id  SB  aoonfesston  of  Kellogg  that  be  committed 
he  murder,  it  was  only  the  declaration  of  a 
bird  party,  merely  hearsay  testimony,  and 
ipon  no  nile  of  eviaence  admi8sil)le.  If  such 
leclarations  were  competent  upon  any  trial  for 
lomicide,  they  would  lend  to  confuse  the  juiy 
ind  to  divert  their  attention  from  tbej^l  iteue. 
Pbe  letter  did  not  tend  to  establish  that  Kellogg 
»mmitted  tbe  t^enae;  waanotapartof  tberv* 
wate;  and  In  no  sense  relieved  Ibe  prisoner  from 
he  charge  for  which  he  was  upon  triaI,or  raised 
rnr  presumption  that  Kellogg  was  tbe  guilty 
jarty.  Confessions  of  this  character  are  some- 
imes  made  to  screen  offenders;  and  no  rule  is 
letter  established  ttuu  that  extrajudicial  state- 
nents  of  third  persons  are  inadmissible.  Whart. 
Sr.  g  644;  Wbart  Cr.  L.  662,  684;  2  Best, 
3v.  ^  «59, 560, 568, 665,  578.  #  •  •  While 
ividence  tending  to  show  that  another  party 
night  have  committed  the  crime  would  be 
admissible,  before  such  testimony  could  be  re- 
;eived  there  must  be  fliich  proof  of  connection 
with  it,  such  a  train  of  facts  or  circtmistanc- 
»  as  tend  clearlv  to  point  out  some  one  besides 
ihe  prisoner  as  the  guilty  party.  Bemote  acts 
^connected  and  outside  tbe  crime  Hself  cannot 
96  separately  proved  for  such  a  purpose.  In 
[xtnsiaeriDg  tbe  question  we  have  carefully  ex- 
unined  the  numerous  authorities  cited  to  sus- 
tain the  position  that  the  evidence  was  com- 
petent, and  none  of  tbem  hold  that  imder  such 
nrcumstances  it  could  lawfully  be  received;  and 
it  was  neither  ad  misslble  alone  nor  in  connection 
with  the  letters  referred  to." 

Id  Wharton's  Criminal  Evidence.  %  S26,  it  is 
»id:  "Extrajudicial  statements  of  Uiird  per- 
sons cannot  be  proved  by  hearsay,  unless  such 
statements  were  part  of  the  rea  gestw,  or  made 
by  deceased  persons  in  the  course  of  business, 
or  as  admisaions  against  tbeir  own  interest,  or 
are  material  for  tbe  purpose  of  detennining  the 
9tate  of  mind  of  a  party  who  cannot  be  exam- 
ined in  court.  •  •  •  Hence,  on  an  indictment 
for  murder  the  admissions  of  other  persons  that 
they  killed  tbe  deceased  or  committed  the  crime 
in  controversy  are  not  evidence;  and  evidence 
of  threats  by  other  persons  are  inadmissible. 
*  *  *  On  an  indictment  for  larceny  also, 
declarations  of  third  parties  that  they  committed 
the  theft  are  inadmissible." 

In  all  tbe  numerous  cases  we  have  examined, 
where  threats  of  third  persons  were  excluded, 
there  was  no  dissenting  opinion  in  any  instance; 
and  after  most  diligent  search  we  have  been 
able  to  find  but  one  case  which  furnishes  any 
support  to  the  claim  of  tbe  accused.  We  refer 
to  that  of  State  v.  J<Amon,  80  La.  991,  where 
the  State,  in  a  prosecution  for  murder  based 
entirely  on  circumstantial  evidence,  found  it 
Dea  ssary  to  trace  to  the  accused  a  motive  for 
the  liomlclde  in  a  previous  (^aarrel  with  the  de- 
t^id.  when  the  accused  while  in  liquor  uttered 
threats  against  the  deceased;  and  upon  cross  ex- 
amination the  witness  for  the  State,  who  had  in 
^lef  testi  fled  to  the  quarrelsome  character  of  the 
(deceased  and  to  tbe  tbreata  of  the  accused,  was 
^ed  what  other  quarrels  tbe  deceased  had  be- 
sdes  that  with  the  accused,  a  few  days  prior  to 
the  murder;  and  the  trial  court  excluded  It.  Tbe 
^om  of  review  cites  no  authorities  and  enters 
into  no  discussion  of  the  question  apon  prin- 
cmis. 


ciple,  but  simplv  says  in  effect  that  altboujrh  it 
was  of  doubtful  admisdUlity.Tet  on  tbe  whole 
they  will  give  the  accused  the  benefit  of  a  new 
trial.  . 

But  even  this  case  can  be  widely  distin- 
guished from  the  one  on  trial.  The  State  had 
put  in  issue  the  quarrelsome  character  of  tbede- 
ceased,  and  to  that  extent  the  cross  examination 
was  pertinent;  and  further,  tbe  case  seemed  to 
be  controlled  by  tbe  question  whether  the  mo- 
tive arising  out  of  a  recent  quarrel  pointed  ex- 
clusively to  the  accused;  the  fact  drawn  out 
on  cross  examination  might  show  that  It  did  not. 
and  therefore  there  was  some  force  in  the  claim 
that  it  was  admissible,  in  order  to  weaken  that 
evidence  by  showing  that  others  were  also  in- 
cluded and  shared  tbe  same  motive.  But  in 
the  case  at  bar  we  have  already  called  attention 
to  tbe  fact  that  tbe  motive  which  moved  Beau- 
det  was  entirely  different  from  that  attributed 
to  Dougherty;  and  hence  the  evidence  as  to  the 
latter  m  no  way  impaired  that  applicable  to 
tbe  former. 

In  regard  to  tbe  admissibility  of  the  confes- 
sions of  guilt  by  third  parties  in  criminal  trials, 
there  is  absolute  unanimity  in  the  decisions^  so 
far  as  we  have  been  able  to  ascertain.  In  /^ith 
T.  State,  euvra,  Ooldtbwaite,  J.,  dissents  from 
the  majority  opinion;  but  in  so  doing  he  ex- 
pressly concedes  "That  Uie  confession  of  a  third 
person  of  his  guilt  is  not  evidence  in  favor  of 
another,  when  standing  alone,  unaided  by  other 
facts  and  circumstances."  Yet  he  contends  that 
it  is  so  whenever  the  party  confessing  is  con- 
nected with  Uie  crime  by  strong  presumptive 
circumstances. 

We  find  also  a  qualification  of  the  doctrine 
in  tbe  dictum  of  a  distinguished  reporter.  It  is 
found  in  a  note  to  the  case  of  Speare  v.  Coote,  8 
McCord(8.  a),  marg.  282,  where  the  reporter 
gives  a  summary  of  the  exceptions  to  the  rule 
excluding  hearsay  evidence,  and  in  paragra]^ 
12  be  says:  "  So  confessions  in  ea^remia  that 
tfaeperson  himself  bad  committed  a  forgery  of 
which  another  was  indicted,  are  admissible," 
citing  as  authority  Clymer  v.  LitUer,  1  W,  Bl. 
846.  The  reporter  then  adds  his  own  opinion:— 
"  So  I  should  think  that  where  a  person  comes 
forward  and  confesses  the  crime  and  surrenders 
himself  to  justice,  such  confessions  would  be 
admissible  evidence  for  a  prisoner  accused  of 
the  same  <^en8e." 

It  should  be  observed  that  stress  Is  placed  on 
the  fact  that  the  person  confessing  also  sur- 
renders himself  to  justice,  implying  that  the  con- 
fession alone  would  be  insufficient;  but  we 
ought  also  to  add  that  the  principle  of  the  case 
cited  from  1  W.  Bl.  845,  which  led  to  and  sug- 
gested the  proposition  Inst  referred  to,  owing 
to  some  oversight  or  mistake  was  stated  In  an 
erroneous  and  most,  misleading  manner.  It 
would  be  supposed  upon  reading  the  note  of  tbe 
case  that  upon  the  trial  of  one  person  indicted 
for  the  crime  of  forgery,  the  confessions  in  ex- 
tremis of  another  person  were  held  admissible 
in  defense  of  the  person  on  trial.  But  it  was  no 
such  case.  On  tbe  contrary,  it  was  a  mere  civil 
action  based  upon  a  controverny  between  ad- 
verse  claimants  to  property  imder  two  different 
wills  of  one  ^ymer,  deceased.  Tbe  action  was 
ejectment.  The  plaintiff  claimed  under  a  will 
made  In  1748.  The  defendant  claimed  under 
tbe  heir  at  law  by  an  instnu^e^t 
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very  imperfect  in  form,  but  purporting  to  bare  j 
been  suoecribed  by  Mr,  Clymer  and  to  give  tlie 
property  as  follows:  "Whereby,  in  C0Q8idera> 
tiou  of  natural  affection,  he  covenants  and 
agrees,"  but  with  nobody,  "that  the  lands  in 
question  sliall  go  and  be  given  to  his  wife  for 
life, ,  and  then  to  Elizabeth,  wife  of  Williani 
Medlycott,"Bhe  being  also  his  heir  at  law,  "and 
her  heirs  forev^."  It  was  attested  by  the  said 
William  Medlycott  and  Elizabeth  Mitchell. 
The  first  will  was  concealed  and  William  Med- 
lycott took  possesion  under  the  last  one  in  right 
of  his  wife;  but  on  his  death  bed  in  1746  be  de- 
clared that  the  instrument  of  1745  was  forged 
by  himself;  and  be  produced  from  under  the 
bedclothes  the  first  will,  uf  1748,  and  caused  it 
to  be  sent  to  the  parties  interested;  who  had  it 
proved  and  who  then  brought  thissuit;  and  this 
evidence  without  any  objection  went  before  the 
Jury  in  connection  with  the  inqtection  of  the 
two  wills,  and  verdict  was  rendered  for  the 
plaintiff. 

Lord  Mansfield,  in  giving  the  opinion  of  the 
court  on  this  point,  simply  says;  "  The  testator 
died  in  1746.  Both  wills  in  the  custody  of  Med- 
ly!x>tt.  llie  other  subscribing  witness  dead. 
His  wife  to  be  benefited  under  it.  He,  on  his 
deathbed,8endfi  the  lessorof  the  plain  tiff  his  title; 
which  is  inconsistent  with  that  under  which 
the  defendant  claims.   Under  all  these  circum- 


stances  I  think  it  admisafble  erldenoe;  5a 
general  rule  can  be  drawn  from  it.  Ko  obja- 
tion  was  made  to  its  inoduction.  It  came  oat. 
It  seems,  on  the  cross  ezaminattcm  of  the  it 
fendant's  counsel.  Unless  therefore  maidfes 
injustice  had  been  done  on  the  whole  case,  then 
is  no  ground  for  a  new  trial.  Hete  qqieanlo 
be  good  reason  for  the  verdict." 

A  turtl^  criticism  of  the  pn^KnitioB  nfenxd 
to  may  be  found  in  S  Phillipa  en  ErideDOe,  4a 
Am.  from  7th  London  ed.  Carver  and  BOTi 
Notes,  p.  IGd.notf^:  "And  if  an  actual  ramc 
der  should  make  the  declaration  admwKible.  r 
would  at  ODcetbrowopen  the  doorforteudolos 
testimony,  even  in  exculpation  of  the  mosl  am 
dous  criminals.  The  self  accuser  is  yet  to  br 
tried,  and  he  may  act  under  the  full  eoueiov 
ness  of  having  such  clear  proofs  of  hiiowc  ii- 
nocence.  an  tuibt,  or  some  other  evidaue.  tkfl 
he  would  be  risking  but  little  by  doing  tbf 
whole  as  an  act  of  solemn  trickery  in  beutf  of 
his  friend.  The  surrender  would  not  estop  hia. 
Even  should  the  people  prosecute,  eonvicl  nd 
execute  him  as  the  sole  malefactor,  the  Toiaa 
would  not  estop  them  nor  be  any  eridenoei^ 
ever  ag^nst  the  first  accuaaticm.  Iiwrntflf 
ret  inuT  atiot." 

Tiere  nut  no  mw  in  the  mUag  evmfbrimei  ^ 

la  this  opinion  the  other  Judges  conniind. 


NOTK.— Mr.  Oreenleaf  In  bis  work  on  Evidence 
aajTB :  *'  Human  affaira  oonstot  of  a  oomplioatlon  of 
drcumstanoes  so  fntlmatelr  Interwoven  as  to  be 
hardly  separable  from  each  other.  Each  owes  Its 
blitb  to  some  praoedlng  droumstanoea  and  in  Its 
turn  beoomes  the  proUflo  parent  of  others,  and  each 
during  its  existence  bas  its  Inseparable  attributes 
and  Its  kindred  facts  materially  affecting  Its  ohnrao- 
ter.  and  eaeeotial  to  be  known.  In  order  to  a  rl^bt 
undeistondlng  of  Its  nature.  These  surrounding 
circumstances,  constituting  parts  of  Uie  res  iteeice, 
may  always  be  shown  to  the  jury  along  wtth  the 
principal  fact,  and  their  admiasibllity  Is  detennined 
by  the  Judge  In  the  ezerolse  <tf  a  sound  judicial  dls- 
oretfon."  1  Qreenl.  Kv.  188. 

The  points  to  be  considered  are  whether  the  ctr- 
cumstanoee  and  declarations  were  contemporane- 
ous with  the  main  fact,  and  whether  they  were  so 
connected  with  It  as  to  tUuBtratc  its  character.  In 
Re.  Taylor,  9  Paige.  eil;'CBrter  v.  Buchanan,  3  Kel- 
ley,  618;  Blood  v.  KIdeout,  18  Met  287;  Boyden  v. 
Burke,  14  How.  tmi,  65  U.  S.  (bk.  14,  L.  ed.  548.) 

Declarattoosto  be  admJsdble  must  be  oonoomit- 
ant  with  the  principal  act,  and  so  connected  with  It 
as  to  t>e  regarded  as  the  mere  result  and  oonse- 
quenoe  of  coexisting  motives.  2  Potb.  Obi.  348:  Am- 
broee  v.  Clendon,  Hardw.  267 ;  Doe  v.  Webber,  1 
Adoe.  &  EL  783;  Boyden  v.  Hoore.  11  Plck.88S;  Wal- 
ton T.  Green,  1  Car.  ft  P.  881;  Reed  v.  Dick,  8  Watts, 
470;  O'Kelly  v.  O'KeUy,  8  ifet.  486;  Stiles  v.  Western 
B.  R.  Corp.  Id.  44. 

The  same  principles  iq>ply  to  aoti  and  declarations 
of  a  oo-oonsptrltw.  but  the  foundation  must  first  be 
laid  by  proof  sufiQdent  to  establish  prima  fade  the 
fact  of  conspiracy  between  the  parties.  Kejc  v. Wat- 
son, ae  How.  St.  Trf.  7 :  Rex  v.  Brandretii,  Id.  867; 
Bex  v.  Hardy.  84  Id.  Mi  American  Fur  Co.  v.  U.  8. 
1S4 


£  Pet.  888, 986,  «7  U.  8,  bk.  7,  L.  ed.  4S0, 4BK  Cnws- 
insbleld's  Case,  10  Pick.  487;  Nichols  v.  Do«iki 
lBtark.81. 

In  a  proseoutkm  for  oonsplrinir  to  aMeBbtoshcr 
meeting,  for  the  putpose  of  exofUng  tenor  taAr 
community,  the  oomplalnts  of  terror  made  Iiy  ^ 
sons  proftssbig  to  be  alarmed,  wem  pcrmttMtoIr 
proved  by  a  witness,  who  heard  tbem  wtthoot  cUi- 
ing  the  persons  thenuelves.  Rex  v.  TfBoeiit,>te 
ft  P.  275;  See,  Bacon  v.  Charlton,  7  COfti.  SSL 

In  cases  of  conspiracy,  riot  or  other  crime,  pvF- 
trated  byseveral  persons,  when  once  Hwu  um**? 
or  combination  Is  established,  ttie  act  or  dednMl* 
of  one  oonq>lrator.  or  aocompUoe,  li  oouridenl  ttr 
act  of  an  and  iB  erldenoe  against  alL  lMmcai> 
Probat  Concl.  408. 

Each  is  deemed  to  assent  to.  or  eommaDd  vte  n 
done  by  the  other  In  furtherance  of  the  coook 
object.  U.  8.  v.Oooding.  12  Wheat.4ea,a  U.S.  fbk.i 
L.  ed.  696);  Commonwealth  v.  Kberte,  3  Sarr.  *  R-^ 
Wilbur  V.  Strickland,  1  Rawle.  468;  Rduntnckv 
Rittenback,  Id.  802;  S  Stark.  Bv.  232;  State  v.  Sopfr- 
4  ShopL  SSa. 

But  after  the  oommon  enterprise  to  at  sb  mi.  w 
one  is  permitted  by  any  subsequent  set  or  dfdv>- 
tion  of  his  own,  to  afleot  others.  Rex  t.  Tmrr.' 
Moody,  Cr.  Cas.  847;  Hex  v.  Appleby.  S  Stsft.  S 
See,  Melen  v.  Andrews;  1  Mood,  ft  M.  Sic  Bet-  < 
Hlnks,  1  Den.  Cr.  Cas.  84 ;  I  PhilL  Er.  Dft  «tk  t< 
R^.  V.  Blake, «!  a  126. 

The  declarations  of  a  ooDsptra tor  or  anuapT"' 
are  receivable agiUnst  hto  fellows  only  wheat*? 
are  In  themselves  acta,  or  accompany  and  eoh* 
acts  for  which  the  others  are  reoponsible,  ban 
when  they  are  In  the  nature  of  nanativcs.  duo^ 
tlons  or  subsequent  oonfesalonB.  1  FUIL  Br.tt: 
4  Hawk.  P.  a  eh.  45.  S  84;  Tong^  Cte,  Edjraf. 
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Auburn  L.  SIMMONS.  Appt. 

V. 

John  8.  OOODBLL,  Ext. 

1.  A  decsree  of  the  Jud^  «^  prolmte  on 

the  settlement  of  an  adminiBtration  ac- 
eounteoncladea  an  infant  whose  guard- 
ian baa  notice  and  is  present. 

S.  If  an  appeal  is  not  taken,a  decree  has 
the  same  effect;  as  the  jadyvent  of  a 
court  of  common  law. 

8.  Errors  in  the  decree  can  be  corrected 
onlv  upon  appeal;  errors  in  the  record 
of  the  decree  may  be  corrected  at  any 
time. 

4.  The  appellant  ia  confined  to  his  rea- 
sons for  appeal,  but  the  whole  reeord  is 
open  to  the  appellee. 

(OraftOD— Filed  December  81, 1886.) 

PBOBATE  appeal.  Decree  modijied. 
The  defendant  is  executor  of  the  will  of 
George  A.  Simmons.  He  settled  his  first  ad- 
ministration account  in  186S,  tiis  second  in 
1874,  and  bis  third  in  1884.  The  plaintiff  ap- 
peals from  the  decree  made  at  the  last  settle- 
ment, because:  (1),  the  defendant  was  not 
charged  with  the  amount  of  a  note  against 
Uorae  and  of  a  note  against  Welsh;  and  was 
credited  with  |100,  for  money  paid  Davis  in 
1864.  At  the  first  settlement  the  defendant 
was  cbareed  with  i|100,  collected  on  the  Morse 
note,  and  February  27,  1864,  he  collected 
129.38  on  the  Welsh  note  and  might,  by  the  ex- 
ercise of  reasonable  diligence,  have  collected 
the  remainder.  At  the  second  settlement,  of 
which  the  guardian  of  the  ptalntiff,  who  was 
then  a  minor,  had  notice  and  at  which  he  was 
present,  the  defendant  was  credited  with  "loss 
on  Morse  note  $125.S&,"  and  "loss  on  Welsh  note 
$89.01,"  being  in  each  case  the  difference  be- 
tween the  amount  of  the  note  and  interest  at 
the  time  the  inventory  was  taken  and  the 
amount  collected,  and  was  also  credited  by  "a 
manifest  mistake"  with  $100,  paid  Davu  In 
1864.  August  16,  1871,  he  paia  for  a  proper 
-char^^e  aguidst  the  estate,  which  was  not 
credited  to  him  in  the  second  or  in  the  last  settle- 
ment. The  plaintiff  claims  that  the  defendant 
not  having  appealed  Is  not  entitled  to  have  this 
item  allowed. 

Mem-t.  Btnghanii  Mitehall  *  Baehel- 
lor,  for  appeUant; 

If  defenmnt  was  a^rieved  \iy  the  decis- 
ion of  the  probate  court,  he  ^ould  have  taken 
his  appeal  within  sixty  days  from  tlie  time  of 
making  such  decision,  and  not  after,  in  writ- 
ing signed  by  "  himself"  or  his  attorney,  set- 
ting forth  his  interest  therein,  and  Uie  reason 
of  Us  appeal.   O.  L.  chap.  207,  g  1,  2. 

The  judgment  of  the  court  upon  this  claim 
not  bavinK  been  appealed  from  by  the  defend- 
ant, that  decree  is  final  and  conclusive  upon 
him.    Jmee  V.  Ohate,  65.  N.  H.  286. 

No  appeal  was  taken  from  that  decree,  and 
we  cannot  regard  the  question  as  before  us  on 
this  appeal.  Mathn  v.  Bennett,  21  N.  H.  188. 
20t. 

M.  B. 
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All  debts  due  to  the  estate,  which  by  due 
diligence  might  tiave  been  collected,  sluU  be 
accounted  for  in  money.  G.  L.  chap.  196;  ^  8; 

G.  S.  chap.  177.  §  8. 

A  decree  or  settlement  not  appealed  from 
is  conclusive.   Jones  v.  Chase,  65  N.  H.  284. 

To  the  point  that  the  plaintiff  Is  not  con- 
cluded by  the  settlement  of  1874,  in  addition 
to  the  pontioD  that  he  was  then  a  minor,  we 
contena  that,  there  being  no  adjudication  of 
these  items,  an  appeal  was  not  necessary;  they 
can  be  allowed  by  the  probate  court  at  any 
time  before  final  settlement.  Alien  v. Hubbard 
8  N.  H.  487. 

MfMrt.  Sprincf  A  Spriujf,  for  appellee: 

With  T^rd  to  the  quettions  how  far  the  set- 
tlements of  administration  accounts  of  1805 
and  1874  can  be  reopened  and  reexamined  we 
say  the  plaintiff  has  no  right  to  have  the  items 
of  the  defendant's  settlements  ^uerally  reex- 
amined as  being  of  no  force  against  him.  This 
reexamination  is  never  allowed  in  a  general 
way,  but  is  strictly  confined  by  our  court  to 
cases  where  there  has  been  a  manifest  mistake 
and  the  matter  does  not  appear  to  have  been 
specially  adjudicated.   AUen  v.  HuHbwrd,  8  N. 

H.  4S7;  TMete  v.  TUton,  24  N.  H.  130;  Flan- 
der$  V.  LoTie,  64  N.  H.  800;  Jud^  <^ Probates. 
Lane,  51  N.  H.  842. 

The  decision  of  a  judge  of  probate  in  all 
matters  not  strictly  interlocutory  is  final  and 
conclusive,  unless  vacated  by  an  appeal  there- 
from. Hurtburt  v.  Wheeler,  40  N.  H.  76;  Teb- 
bete  V.  Tilton,  supra;  Jones  v.  Chase,  55  N.  H. 
284;  Bryant  v.  AUen,  6  N.  H.  116. 

The  decisions  are  binding  and  conclusive 
upon  all  parties  interested.  They  may  be  re- 
heard and  reexamined  upon  app^,  which  ia 
the  mode  appointed  for  the  correction  of  Its 
errors;  but  tliey  may  not  be  impeached  collat- 
erally In  any  course  of  proceedings,  unless 
fraud  Is  alleged.   TMeta  v,  Tilton,  supra. 

An  infant  is  hound  l^^a  judgment  or  decree 
to  which  his  guardian  was  a  party.  jPetm  v. 
Pet&ra,  8  Cush.  639. 

We  make  no  question  as  to  the  right  of  the 
court  to  correct  any  errors  or  mistates,  "pro- 
vided there  does  not  appear  by  the  records  of 
the  court  to  have  been  a  particular  adjudication 
on  the  subject."  Allen  t.  Hubbard,  supra. 

As  to  Uie  effect  of  tbeplaintifTs  appeal  from 
the  decree  of  the  Probate  Court,  if  the  cases  in 
this  State  decide  am'tbing  in  regard  to  this 
matter,  it  is  that  the  appellant  in  a  probate  ap- 
peal is  confined  strictly  to  the  reasons  for  it  as 
set  forth  therein;  but  that  the  appellee  is  not 
so  confined  but  may  show  error  m  the  decree 
in  any  particular  and  have  it  corrected.  Wen- 
deU  V.  French,  19  N.  H.  806;  Fntriek  r.OmOet, 
45  N.  H.  563;  Ttntefielt  v.  Smith,  86  N.  H.  48; 
CasweU  v.  UiU.  47  N.  H.  407. 

Carpenter*  J.,  dehvcred  the  opinion  of  the 
court: 

The  decree  made  at  the  second  settlement  has 
the  same  conclusive  effect  upon  the  plaintiff  as 
If  he  had  been  of  full  age.  He  was  represented 
by  his  guardian  who  had  notice  and  was 
present.  Fi-enrh  v.  Hoyt,  6  N.  H.  870;  Boody  v. 
Emerson,  17  N.  U.  577;  Bobbins  v.  CuUer,  26, 
N.  H.  178;  Thompson  y.  Fitris;  JPetersr.  Peters, 
8  Cush.  629. 

If  no  appeal  Is  taken,  a  decree  of  the  Court  of 
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Probate  has  the  same  force  and  effect  as  a 
judgment  of  a  court  of  common  law.  It  is 
conclusive  of  eil  matters  directly  In  issue  and 
determioed.  Poptin  v.  Haake,  8  N.  H.  124; 
Mathet  v.  Bennett,  SI  N.  H.  188.  20S;  TebUts 
T.  Tatoji,  a  N.  H.  130;  Wilton  t.  Edmondt,  U 
N.  H.  517;  MerriU  v.  Harrit.  28  N.  H,  142; 
Hurllmrt  v.  Wheeier.  40  N.  H.  78;  Morgan  v. 
Dodge,  44  N.  H.  256,  857.  258;  Jona  v.  (7Aa*c 
55  N.  H.  284. 

Evidence  of  facts  incouBistent  with  it  is  in* 
competent.  Judge  of  Probate  v.  Briggs,  8  N.  H. 
809;  Allen  v.  IJubbaTd,  8  N.  H.  489;  iWitor  v. 
^^88  N.  H.  485;  Flanden  v.  Low,  64  N. 

If  the  precise  matter  hi'  issue  does  not  appear 
upon  the  face  of  the  record,  extrinsic  evidence 
may  be  received  to  show  what  facts  were  deter- 
mined, as  for  example  to  show  that  a  particu- 
lar item  of  account  formed  a  part  of  a  large 
one.  King  t.  Chase,  16  N.  H.  9:  Morgan  v. 
Butt,  6H  N.  H.  470. 

Erroneous  decrees  can  be  corrected  only  upon 
appeal.  Judge  of  Probate  v.  Robins,  6  N.  H. 
246;  Bryant  v.  AUen,  6  N.  H.  116;  KimbaU  t. 
Fisk,  89  N.  H.  110;  Judge  of  ProbaUv,  Lane,  61 
N.  H.  843.  and  cases  before  cited. 

Errors  in  the  record  of  a  decree  may  be  cor- 
rected at  any  time.  The  Court  of  Probate  has 
the  power  inberait  In  all  courts  to  correct  its 
own  records  and  make  them  conform  to  the 
fact  AU«n  v.  Hubbard,  8  N.  H.  487  ;  Chamr 
berlain  v.  Crane,  4  N.  H.  115;  Emery  v.  Berry 
28  N,  H.  478;  CarlUm  v.  MUterson,  2»  N.  H. 
580;  Claggett  v.  Simes,  81  N.  H.  66;  Wingate  v. 
Hameood,  40  N.  H.  487,  452;  Stark  v.  Qamble, 
48  N.  H.  467. 

The  plaintifF  is  restricted  to  the  matters  spteci- 
fied  in  his  reasons  of  appeal.  At  his  instance 
no  grievances  except  such  as  he  has  assigned 
will  be  considered;  Bean  v.  Burleigh,  4  IT  H. 
560;  Mathet  v.  Bennett,  21  N.  H.  188;  HatcJi  v. 
PureeU,  21  N.  H.  544;  but  the  whole  record  Is 
open  to  the  defendant,  and  any  errors  which  he 
may  point  out  will  be  corrected.  Wendalt  v. 
frendi,  19  N.  H.  805;  Tvaitehdl  t.  Smith,  86 
N.  H.  48;  Patrick  v.  Gmlee,  45  N.  H.  658;  Cos- 
weUv.  HiU,  47  N.  H.407. 

In  the  settlement  of  1874  the  defendant  was 
credited  with  the  uncollected  principal  of  the 
notes  in  question;  and  the  interest  follows  the 

Srincipal.  This  was  an  adjudication  that  the 
efendant  was  not  accountable  for  the  remain- 
der of  the  notes  by  which  both  parties  are  con- 
cluded. 

It  is  not  stated  what  the  manifest  T¥iii^lr<» 
was  by  which  the  item  of  |100  was  credited 
to  the  defendant.  In  the  absence  of  a  more 
definite  finding,  it  must  be  taken  that  it  was 
not  an  error  of  judgment  in  the  Judge  of  Pro- 
bate, but  an  error  in  the  record,  and  diould  be 
corrected.  The  defendant  shoiild  be  credited 
with  the  item  of  $117. 

Decree  modijied  accordingly. 

Smith,  J. ,  did  not  sit;  the  others  concurred. 
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Oeorge  PABSONS  a  al, 

V, 

Frands  B.  CRAWFORD  et  at. 

A  jadgiBent  in  a  suit  in  which  the  jury 
were  allowed  to  consider  the  Iweg^i 
liability  for  rant  in  the  aaseBsment  of 
the  lessee^  dajna^reB  does  not  eatop  the 
lessor  from  awerting  that  liability. 

(Ooofl-Deolded  Handi  U.  ISW.) 

ON  report  Case  ditcha/rged. 
Action  for  teat  of  the  plaintifFs'  land  and 
water  power  for  the  years  1881-2-8-4,  upon  a 
lease  dated  Felmiary,  7.  1874,  for  the  term  of 
twenty  years,  with  the  privilege  of  terminat- 
ing the  same  upon  one  year's  notice,  after  the 
expiration  of  ten  years.  Thedefendants  pleaded, 
in  bar  of  the  maintenance  of  the  action,  a 
judgment  recovered  by  diem  as  plaintiffs,  inan 
acnoQ  of  covenant  broken  between  the  same 
parties,  in  which  as  lessees  of  Uie  plaintiffs  they 
claimed  and  recovered  damages  lor  a  violatioii 
of  the  condition  of  the  lease  by  the  lessors.  In 
assessing  the  damages  in  the  former  action  the 
jury  were  allowed  to  consider  the  lessees'  lia- 
bility for  rent  for  the  time  covered  by  the  jud^ 
ment,  which  was  to  March  18,  1888. 
Mr.  T,  F.  Johnson,  for  idalntiftB: 
A  jud«nent  Is  conclusive  on  the  parties 
thereto  only  In  respect  to  the  grounds  covered 
by  it,  and  the  facts  necessary  to  uphold  It 
iWfc  V.  Johnson.  88  N.  Y.  63. 

Tbe  records  of  this  case  are  conclusive  only 
so  far  as  to  ehow  interruptions  of  defendants' 
rights  and  that  they  sustained  damages  thereby; 
but  are  not  evidence  of  any  matter  to  be  inferred 
by  argument  from  the  government  1  GreenL 
Ev.  §  52a. 

Tbe  matter  in  issue  is  either  that  which  the 
record  and  the  pleadings  show  clearly  to  be  so; 
or  a  question  which  extrinsic  evidence  shows 
to  have  been  actually  tried  and  shown  to  have 
been  absolutely  essential  to  the  case  in  so  much 
that  the  answer  to  it  decided  the  case  and  if  it 
had  not  been  contested  the  case  could  not  have 
been  tried.   2  Pars.  Cont  782. 

There  can  be  but  txoa  nooveay.  Ocodridk  t. 
Yaie,  8  Allen,  464. 

This  action  is  brought  to  recover  the  rent  at 
the  premises  on  which  defendants  erected  a 
mill;  these  pl^tiffs  have  no  title  to  the  build- 
ings and  the  plaintiffs  claim  there  could  be  no 
such  an  eviction  from  the  premises,  while  de- 
fendants' buildings  were  left  thereon,  as  would 
release  defendants  from  payment  of  rent.  Be- 
reel  v.  Lawton,  90  N.  Y.  298. 

Messrt.  Aldrieh  ft  Remiehffor  defendants: 

The  matter  having  been  put  in  issue  and  de- 
termined, and  such  detennination  having  been 
the  basis  of  recovery,  tbe  law  will  not  permit 
the  same  issue  to  be  made  in  a  case  between  the 
same  parties,  where  the  same  matter  and  tbe 
same  findings  would  be  a  defense.  Dame  v. 
Wingate,  12  N.  H.  291;  Morgan  v.  Burr,  58  N. 
A.  470;  Sanderson  v.  Peabod^,  Id.  118;  TSibettt 
v.  Shapleigh,  69  N.  H.  819;  Athvelot  B.  B.  r. 
Ches/iire B.B.  Id.  Easttnanv.  C%int.*S8N. 
H.  876;  Moran  T.  Manson,  Id.  877. 

Clark,  J.  ,deUTered  the  oi^nion  of  the  court: 
The  former  acUon  wu^jooTenaif  Ivoken. 
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brought  by  the  lessees  against  the  lessors.  Id 
that  case  the  Jury  were  instructed  that  the  les- 
sees, not  havtiig  rescinded  the  lease  and  relying 
on  their  suit  for  damages,  were  liable  to  pay 
the  rent,  and  that  in  assessing  damages  for  the 
time  the  rent  had  not  been  paid,  the  jury  might 
take  into  account  the  rent  they  were  liable  to 
pay.  Hence  it  appears  that  the  assessment  of 
oamages  was  made  upm  the  basis  of  the  les- 
sees' ualdlity  for  the  rent.  The  former  Judg- 
ment therefore  instead  of'  being  a  bar  to  this 
Bcticm,  is  evidence  of  the  plaintnfs*  right  to  re- 
cover the  unpaid  rent  up  to  March  18,  1882. 

As  to  tbe  claim  for  rent  subsequent  to  March 
18,  1883,  the  former  judgment  is  of  no  effect. 
The  lease  was  then  treated  by  tbe  defendants  as 
a  subsisting  lease.  The  bringing  an  action  and 
the  recovery  of  damages  for  a  breach  of  its  cov- 
enants was  a  waiver  of  any  previous  notice  of 
an  Intention  to  treat  the  lease  as  of  no  effect. 
Whether  after  March  18, 1882,8uch  a  condition 
of  things  existed  as  relieved  the  defendants  from 
their  covenant  to  pay  rent  does  not  appear. 

Cam  (Ux/iarged. 

Allan.  BiB^uuM  and  Oarpentar,  JJ., 
did  not  dt;  tbe  others  conctured. 


Samuel  £.  PAINE 
GRAND  TRUNK  RAILWAY  CO. 

1.  What  oonstit^itee  nes>li«ence  in  a  given 
case  la  a  question  for  tne  jury. 

2.  A  motion  to  set  aside  a  verdict  on  the 
gronnd  of  excessive  daiiub|rest  raises 
no  qaeBtion  of  law,  and  its  denial  irill 
not  he  ravtowed. 

(Coos  Deolded  Bfozoh  IS.  U8U 

F review,  on  defendant's  exceptions.  Over- 
ruled. 

Case  for  injuries  received  In  crossing  the  de- 
fendant's track  with  a  horse  and  wagon  at  a 
highway  crossing  partially  obstructed  by  the 
ran  car  of  a  frei^t  train  of  the  defendant.  The 
fthatruction  was  caused  by  the  forward  wheels 
of  a  car  going  off  the  rails.  A  case  was  reserved 
on  a  former  trial  and  is  reported,  58  N.  H.  811. 

The  plaintiff  claimed  that  the  defendant  was 
aeelig^t  in  allowing  its  track  to  be  in  such  con- 
Ution  as  to  admit  of  a  loaded  car  getting  off  the 
■ails;  that  the  track  was  In  bad  condition,  the 
ileepets  insufficient  and  rotten;  that  the  derail- 
nent  of  the  car  was  caused  by  the  spreading  of 
>f  the  railfl;  wid  that  the  Company  was  also 
tuUty  of  negligence  in  not  removing  tbe  car 
Tom  the  croaung  or  stationhig  a  man  at  the 
crossing  to  warn  travelers  that  It  was  danger- 
niB  attempting  to  pass  the  car  which  ohetrncted 
he  highway. 

Tbe  defendant  claimed  that  there  was  nosuf- 
icieot  evidence  of  Diligence  on  the  part  of  the 
lefeaidant  to  enable  the  plaintiff  to  recover,  and 
hat  the  plaintiff  was  guilty  of  contributory  neg- 
igence  in  approaching  the  crosaiDg  andattempt- 
ng  to  pass  the  car. 

When  tbe  plaintiff  rested  his  case,  the  defend- 
mt  moved  for  a  nonsuit  and  the  motion  was 
lenied.  At  the  close  of  the  evidence  the  motim 
vas  renewed  that  the  court  order  a  nonsuit  or 
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verdict  for  the  defendant,  which  was  denied, 
subject  to  exception. 

'llie  Jury  having  returned  a  verdict  for  the 
plaintiff,  the  defendant  moved  to  set  it  a^e: 

1.  Because  there  was  no  evidence  of  any  care 
on  the  part  of  the  plaintiff  to  avoid  the  injury. 

3.  Because  there  was  no  evidence  of  Dili- 
gence on  the  part  of  the  d^endant. 

8.  Because  the  Jury  awarded  excesdve  and 
unwarrantable  damages. 

These  motions  were  heard  and  denied  by  the 
court. 

The  highway  on  which  the  plaintiff  ap- 
proached uie  crossing  was  over  uneven  and  (le* 
scending  ground,  and  at  an  angle  of  about 
twenty-seven  degrees  with  tbe  railroad  track. 
At  the  tune  of  Uie  accident,  August  13,  1878, 
trees  and  bushes  were  standing  by  the  aide  of 
the  highway ;  and  there  was  evidence  that  budies 

Sew  on  each  aide  of  the  hiriiway  to  the  cross- 
g.  The  i^alntiff  was  famUiar  with  the  cross- 
ing. 

Mesars.  Drew  A  Jordan,  for  defendant: 
The  case  should  have  been  withdrawn  from 
the  jury.  Then  was  absolutely  no  evidence  d 
the  exercise  of  care  on  the  part  of  the  plaintiff. 

Beaulieu  v.  Portland  Co.  48  Me.  291;  hiiw  v. 
R  Co.  68  N.  H.  611;  SThomp.  Neg.  1176-1178. 

Where  the  facts  are  undisputed,  or  where  but 
one  reasonable  inference  can  be  drawn  from 
them,  the  question  is  one  of  law  for  tlie  court. 
Where  the  undisputed  facts  show  negligence 
on  the  part  of  the  plaintiff  contributing  to  tbe 
accident,  the  Judge  ought  to  direct  a  nonsuit  or 
verdict  for  the  defeiidant,  although  in  order  to 
do  80  he  must  necessarily  find  an  affirmative 
fact,  namely:  that  there  was  contributory  n^- 
ligence.  Id.  1179,  citing  Norton  v.  Ittntr,  66 
Mo.  361;  Statey.  Me.  Cent.  R.  B.  Go.  76Me.867. 

If  the  plaintiff's  own  proof  shows  conclusive 
contributory  negligence,  he  is  liable  to  nonsuit 
Prideaux  v.  MinmU  Point,  43  Wis.  618;  B.  G. 
28  Am.  Rep.  668,  and  note  S68. 

In  the  moment  of  actual  peril  the  plaintiff 
must  not  be  guilty  of  failinf^  to  exercise  such 
reasonable  care  under  the  cu-cmnstances  as  he 
can,  to  protect  himself  against  damage.  Bige* 
low.  Torts,  810. 

That  ordinaiy  prudence  requires  one  who  en- 
ters upon  so  dangerous  a  place  as  a  railroad 
crossing  to  use  his  senses,  to  Ustra,  to  look  or 
to  take  some  precaution  for  the  purpose  of  as- 
certaining whether  he  may  cross  in  safety  fs  an 
eetablisfaed  rule  both  of  law  and  experience. 
Ormtbee  v.  Bo»ton  &  P.  R.  R.  Co.  14  R.  I.  108; 
8.  C.  61  Am.  Rep.  864,  855,  and  cases  cited. 

The  plaintiff  is  bound  to  show  affirmatively 
the  exercise  of  due  care;  and  if  be  fail,  a  nonsuit 
or  vei^Uct  for  the  defendant  may  properly  be 
ordered.  Bancroft  v.  B.  A  W.  S.  R.  Go.  97 
Mass.  375;  PittA.  etc.  R.  Go.  v.  GoUint,  87  Pa 
8t  405;  5.  G.  80  Am.  Rep.  871;  Pa.  Oo.  v.  Sin- 
clair, 62  Ind.  801;  S.  C.  80  Am.  Rep.  185,  and 
note;  Fleytaa  v.  P.  R.  R.  Co.  18  La.  888;  8.  C. 
86  Am.  Dec.  658;  Flemming  v.  W.  P.R.  R.  Co. 
49  Ctd.  268;  McqaHken  v.  0.  P.  B,  B.  Oo.  60  Id. 
7;  DoRoidtonv.M.  &  St.  P.  B.  Oo.  SSMlnn.  298; 
Brown  v.  M.  &  St.  P.  B.  Co.  22  Mton.  165;  Cal- 
lahan v.  Wartu,  40  Mo.  181;  N.  J.  Er.  Go.  v. 
NiehoU,  82  N.  J.  L.  166;  S.  G.  affirmed,  88  Id. 
484;  Owwi  V.  S.  R.  R.  R.  Co.  85  N.  Y.  616;  Gur- 
ran  v.  Warrm  Mfg.  Oo.  86  N.  T.  168;  Mackey 
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V.  S.  B.  A  N.  T.  R.  R.  Co.  98  N.  T.  198;  S.  (7. 
60  Am.  Rep.  649. 

When  the  evidence  riven  at  the  trial,  with  all 
the  Inferences  which  the  jury  could  Justifiably 
draw  from  it,  iBinsufflciont  to  support  a  verdict 
for  the  plaintiff,  so  that  such  a  verdict  if  re- 
turned must  be  set  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  jury,  but  may  direct  a 
verdict  fw  the  defendant.  R.  R.  Co.  v.  Sourton, 
96  U.  S.  697  fbk.  24,  L.  ed.  543);  litip.  Ot.  v. 
Muwm,  14  Wall.  443  (81  U.  8.  bk.  20,  L.  ed. 
867);  Pleasants  v.  Font,  82  Wall.  116  (89  U.  8. 
bk.  23.  L.  ed.  780);  Herbert  v.  Bvtler,  97  U.  8. 
819  (bk.  24.  L.  ed.  958);  Boieditch  v.  Boeton,  101 
U.  8. 16  (bk.  35,  L.  ed.  980);  Q-nggt  v.  H<n/4t<m, 
104  U.  8.  553  (bk.  20,  L.  ed.  840);  RandaU  v. 

B.  <fi  O.  R.  R.  Co.  106  U.  8.  478  (bk.  27,  L.ed. 
1008);  Anderson  Co.  Oomr$.  v.  Beal,  118  U.  S. 
227  (bk.  2ti,  L.  ed.  966);  BayUty.  In*.  Co.  118 
r.  8.  316  {Id.  989). 

These  clearly  are  circumstances  requiring  the 
application  of  the  rule, that  if  a  traveler  by  look- 
ing along  the  road,  could  have  seen  an  ap- 
proaching train  in  time  to  escape,  it  will  be  pre- 
sumed in  case  of  eoIUsion  that  ne  did  not  look, 
or,  looking,  dfd  not  heed  what  he  saw.  f^wn 
V.  M.  &  St.  P.  R.  Co.  22  Minn.  16B;  Whart. 
Neg.  §  333. 

One  in  the  full  possession  of  his  faculties, 
who  undertakes  to  cross  a  railroad  track  at  the 
very  moment  a  train  of  cars  is  passing,  or  when 
a  train  is  so  near  that  be  is  not  only  uable  to  be 
but  is  in  fact  struck  by  it,  is  prima  facte  guilty 
of  n^ligence;  and  in  the  absence  of  a  satisfac- 
tory  excuse  his  nej^lgenoe  must  be  regarded  as 
established,  ^te  v.  Me.  Cent.  R.  R.  Qt.  76  Me. 
857.  See,  JV.  Pa.  R.  R.  Co.  v.  BeOeman,  49  Pa. 
St.  60;  Ph.  R.  R.  Co.  v.  Beate,  78  Id.  504;  C. 

C.  dt  G.  R.  R.  Co.  V.  Crawford,  24  Ohio  St.  681; 
DoKomb  V.  B.  AS.  L.  R'.  R.  Go.  27  Barb.  331; 
Wikox  T.  R.  W.  A  0.  R.  R.  Go.  B9  N.  T.  868; 
m.  Gent.  RB.  Co.  v.  HaU,  73  lU.  233;  lU.  Cent. 
R.  R.  Go.  V.  Setherington,  83  III.  510;  L.  8.  A 
M.  8.  R.  R.  Co.  V.Hart,  87  111.  689;  Mulherrin  v. 

D.  L.  *  W.  R.  R.  Go.  81  Pa.  8t.  866,  376; 
LaieherY.N.  O.etc.  U.  R.  Co.  28  La.  Ann. 320; 
R.  dB.  R.R.  Co.  v.Andenon'g Admr.  SlGratt. 
818;  Ledukev.  St.etc.  R.  R.  Co.  4  Mo.  App.  485. 

Where  the  facts  are  undisputed,  the  effect  of 
them  is  for  the  judgment  of  the  court,  and  not 
for  the  decldon  of  the  jury.  R.  R.  Go.  v.  Stout, 
17  WaU.  657  (84  U.  S.  hk.  21.  L.  ed.  746). 

Meatrt.  lAdd  ft  Fletcher,  for  plaintiff: 

A  person  is  not  bound,  as  matter  of  law,  to 
look  up  and  down  the  line  for  moving  trains. 
Btate  V.  M.  db  L.  B.  B.  52  N.  H.  588. 

One  motion  for  a  nonsuit  in  this  case  has  been 
considered  afid  overmled  by  the  whole  court. 
Paine  v.  O.  T.  R.  Co.  58  N.  H.  611. 

Blodgett,  J.,  delivered  the  opinion  of  the 
coiirt: 

1,  The  jury  must  have  found  by  their  verdict 
that  the  plaintiff  was  in  the  exercue  of  ordinary 
care  at  Uie  time  of  the  accident;  and  the  re- 
ported thCtM  dlsdoae  nothing  suiflcient  to  enable 
the  court  to  eaj,  as  matter  of  law,  tbat  a  non- 
suit should  have  been  ordered,  or  that  the  testi- 
mony of  the  witnesses,  and  especially  when 
taken  in  connection  with  the  inferences  which 
the  jury  might  have  justifiably  drawn  from  the 
view,  was  maufiBcient  to  support  the  verdict. 

3.  There  pl^nly  was  competent  evidence  of 
112 


negligence  on  tbe  part  of  the  defendant,  for 

reasons  iriven  in  the  former  opinion  in  this  caae, 
reported  in  58  N.  H.  611,  614;  and  what  a»- 
stitutes  negligence  in  a  given  exigency  is  a 
question  for  the  jury  and  not-for  the  court. 

8.  The  motion  to  set  aside  the  verdict  on  the 
ground  of  excessive  damages  raises  no  questltn 
of  law  and  its  denial  by  the  presiding  Justke 
will  not  be  reconsidered. 

Exe^Oont  overruled. 

Clark,     did  not  ait;  the  others  amcuned. 


William  E.  HARVET 
e. 

W.  P.  WATSON. 

Where  the  aesig^eA  of  an  ixtsolveat 
debtor  in  another  State  afltrms  a  sale 

and  delivery  of  goods  made  by  the  in- 
solvent there,  shortly  before  the  assign' 
inent,  to  a  dtlxen  ox  this  State,  a  cred- 
itor of  the  insolvent,  who  claims  tbat 
the  sale  was  fraudulent  as  to  crediton, 
may  attach  thesoods  hero  as  the  pnw- 
erty  of  the  fnmvoit:  and  the  paruB 
may  have  their  rights  aetermtned  in  this 
8tat«,the  same  as  though  ^erehad  bem 
no  assignment. 

(Bookingfaam  Decided  Haroh  IX,  I8ak> 

TROVER  for  a  stock  of  goods.  0am  Ht- 
charged. 

Facts  agreed.  In  December,  1884,  one  C.  A. 
Copps,  a  resident  of  the  State  of  New  York, 
sold  and  delivered  tbe  goods  in  question  to  tbe 
plaintiff,  who  immediately  removed  tbem  to 
Nottin^iam  ht-this  State,  where  he  had  tbem 
in  his  po^ession  until  February  4, 1885,  when 
they  were  attached  by  the  defendant,  a  depu^ 
sheriff,  on  writs  in  favor  of  several  VermoDt, 
Massachtuetts  and  Maine  creditors  of  Ck)pp6- 
Prlor  to  that  time,  January  14, 1886,  Copps  had 
made  a  valid  assignment  of  his  propertv  and 
effects,under  the  InaolvencyLawsof  NewYMk, 
for  tbe  benefit  of  bis  creditors,  and  the  notes 
given  by  the  plaintiff  f  w  a  part  of  tbe  price  of 
Die  above  mentioned  goods  were  included  in 
his  schedule  of  assets  and  are  now  held  by  the 
assigree,  but  have  not  yet  matured. 

Toe  defendant  claims  that  tbe  sale  by  Copp« 
to  the  plaintiff  was  fraudulent  as  against  cred- 
itors, and  tbat  the  goods  were  therefore  open 
to  attachment  as  the  property  of  Coppe.  Tbe 

{>laintiff  claims  that  the  sale  was  not  fraudn- 
ent;  and  that  even  if  It  had  been,  the  assign- 
ment passed  Copp's  title  to  the  assignee  as  the 
representative  of  ^editors,  and  that  me  aasigrw* 
alone  could  attack  the  sale.  The  assignee  has 
since  filed  a  written  affirmance  of  tbe  sale  fay 
Copps  to  tbe  plaintiff. 
Mewre.  Wijggla  A  Fuller,  for  plaintiff: 
The  validity  and  effect  of  the  sale  to  irfaiBl- 
iff  depend  on  the  law  of  New  T<vk,  wb«fe 
the  sale  took  place  and  where  the  vendor  re- 
sided and  where  the  goods  then  were  situated. 
m^eon  V.  Clifford,  87  N.  H.  96;  BoeiMg 
Plaieted,  51  N.  H.  437;  Coming  v.  Abbott,  54 
N.  H.  470;  Stevent  v.  Norri*,  80  N.  H.  4<«; 
mUv.PimBiwrBanJiiViJS, 
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The  aiBignmeat  by  Ck)ppe  for  the  heneflt  of 
Ills  credfton  being  valid  and  efltectoal  by  the 
law  of  New  York,  where  it  was  made  and  wliere 
he  resided,  is  valid  and  effectual  in  everv  other 
State  where  the  question  may  be  litigated. 
Mumper  Y.  Ru^m&re.llt  N.  Y.  19.  9ee,Sand- 
ertm  v.  Bradford,  ION.  H.  262;  Boagy,  Hunt, 
31  N.  H.  106. 

In  this  case  none  of  the  attaching  creditors 
reside  in  this  State,  nor  were  the  debts  to  them 
contracted  here,  but  In  New  York.  They  have 
no  particular  claim  to  the  beiwflt  of  our  laws. 
If  there  is  any  conflict  between  thero  and  the 
laws  of  New  York;  and  no  reason  suggests  it- 
self why  they  should  stand  in  any  better  situa- 
tion  than  creditors  of  Coppa  who  are  citizens 
of  New  York.   8ander»on  v.  Bradford,  10  N. 

H.  ses. 

The  aadenment  by  Copps  appears  upon  in- 
spection to  nave  been  duly  made,  acknowledged 
and  recorded  and  accepted  by  the  assignee; 
this  is  sufllcient  to  pass  to  the  assignee  the  title 
to  the  assets  of  Copps,  m  trust  for  his  credit- 
ora.    Brennan  v.  WiUon,  71yN.  Y.  503. 

A  delivery  of  the  property  to  the  asE^ee  is 
not  necessary.   Mumper  v.  Buthmore.  tupra. 

Had  these  creditors  themselves  been  unfortu- 
nate and  made  an  assignment  according  to  the 
laws  of  their  domicil,  the  laws  of  New  York 
would  have  given  to  such  assignment  full  force, 
even  as  respects  property  situate  in  New  York, 
as  against  attaching  creditors  there;  Kel»tadt  v. 
Beiuy,  55  How,  Pr.  878;  and  their  attempt  to  se- 
cure a  preference  and  subvert  the  laws  of  New 
York,  by  attaching  property  here,  is  unwar- 
ranted. 

Eddy  V.  Wincheiter,  60  N.  H.  68,  is  an  au- 
thority for  saving  that  the  assignee's  rights  will 
be  recognized  by  this  court.  Indeed  it  seems 
to  be  well  settled  that  this  assignment,  valid  by 
the  law  of  the  debtor's  domidl,  is  valid  here 
against  all  but  our  own  citizens.  8ee  also,  Mat- 
Urof  Waite,  1  Cent.  Itep.  16;  MarHnv.  Potter, 
U  Gray,  87;  Whipple  v.  Thayer,  16  Pick.  36; 
Meant  v.  Hapgood,  19  Pick.  105. 

If  the  assignee  is  recognized  here  at  alt,  he 
must  have  power  to  decide  whether  this  sale 
shall  be  affirmed  or  disaffirmed.  But  if  these 
attaching  creditors  of  Copps  bold  the  goods  and 
BO  annul  the  sale,  it  is  douotful  whether  the  as- 
signee can  maintain  a  suit  on  the  notes  given 
for  the  price.    BaUey  v.  Foeter,  9  Pick.  IW. 

Mettre.  WUUam  H.  Druty  and  Friak  * 
Batchelder,  for  defendant: 

The  court  will  inquire  into  the  intention  of 
the  assignee  as  regards  this  property,  and  "as 
the  vendor  owes  these  attaching  creditors  a  just 
debt,  if  the  assignee  does  not  take  the  property 
for  all  the  creditors,  it  is  no  more  than  just  that 
it  should  be  appropriated  to  satisfy  the  plalnt- 
ifTschdm."  iftitfy  v.  Wtn«A«ter,  60  N.  H.  64. 
See  also.  Young  v.  KimbaU,  69  N.  H.  449; 
Lane  v.  Moore,  69  N.  H.  80;  Totele  v.  Some,  58 
K.  H.  894:  Ramaey  v.  Fdl<m»,  68  N.  H.  600. 

The  fact  that  the  assignee  holds  notes  for  the 
consideration  does  not  affect  the  case.  We  con- 
tend that  ID  fact  the  notes  were  worthless  and 
known  to  be  ao  by  the  vendor,  and  tibls  was 
part  of  the  attempted  fraud;  but  If  full  consid- 
eration was  paid  for  thme  goods  and  th^  were 
Bold  with  a  naudulent  Intent,  the  sale  must  be 
invaUd  against  these  creditors.  Bobhimm  v. 
H6U.  9irS.  H.  SS7. 

».  H. 


A  mere  promise  to  pay  however  is  not  a  pay- 
ment, elOier  in  this  State  or  New  York.  2  nun. 
Notes  &  Bins,  162. 

Nor  would  a  party  defrauded,  if  in  his  pow- 
er, be  obliged  to  return  the  note  of  the  party 
defirauding  him,  before  bringing  suit.  Cook  v. 
GUman,  »  N.  H.  660. 

Blodgett*  J.,  delivered  the  oi^nkm  of  the 

court: 

The  asstenee  having  affirmed  the  sale  bom 
Copps  to  the  plaintiff  the  case  stands,  as  be- 
tween the  latter  and  the  defendant,  as  if  there 
was  no  assignment.  The  right  of  the  assignee 
to  disaffirm  the  sale  and  assert  his  title  wing 
persona)  to  himself,  the  plaintiff  cannot  exer- 
cise the  o^on  for  him  and  set  up  his  title  as  a 
bar  against  the  assinioi's  attaching  creditors. 
Chapter  814.  N.  Y.  Laws  of  1^68,  conferring 
on  an  assignee  the  right  to  set  aside  a  fraudu- 
lent conveyance  by  the  assignor,  does  not  ap- 
parently, even  in  that  State,  preclude  a  cred- 
itor from  bringing  an  action  for  that  purpose, 
provided  no  such  action  luis  been  brought  by 
the  assignee.  Leoruvrd  v.  Clinton,  26 Hun,  288; 
Burr.  Assign.  2d  ed.  852. 

But  however  this  may  be,  comity  does  not 
require  that  protec^on  from  attachment  be  ex- 
tended to  property  in  this  jurisdiction  whicli 
the  assignee  does  not  ask  to  have  protected  and 
which  he  has  abandoned;  and  the  parties  to  this 
suit  will  be  left  to  determine  their  respective 
legal  rights  to  such  property  as  if  the  assign- 
ment had  not  been  made.  See  generally,  Youna 
V.  KimbaU,  69  N.  H.  446;  Lam  v.  Mwre,  60 
N.  H.  80,  and  Bidy  v.  Winehenter,  60  N.  H.  64. 

Gate  dUeharged. 

Swith,  J.,  did  not  sit;  the  othen  ocmoorred. 


Blary  LOWD 
e. 

Ada  L.  BOWERS. 

A  caption  of  depositions  may  be  ad- 
journed by  the  magistrate  to  a  place 
other  than  that  named  in  the  notice, 
when  the  sickness  of  the  witness  ren- 
ders anch  a  coarse  necessary  In  order 
to  obtain  the  deposition. 

(GroftOD — Decided  Haroh  12, 18t».) 

ON  defendant's  exception.  Overruled. 
A  caption  of  depositions  by  the  plaintiff 
was  notified  for  April  2,  1885,'  at  the  office  of 
Burleigh  Ai  Adams.  On  tiiat  day  the  witness, 
who  was  the  plaintiff  herself,  was  unable  by 
reason  of  dckness  to  attend  at  the  place  named, 
and  the  magistrate  adjourned  the  caption  to  her 
residence  a  short  distance  awav,  ana  her  depo- 
sition was  there  taken.  The  defendant  did  not 
appear.either  at  the  office  of  Burleigh  &  Adamn 
or  at  the  plaintiff's  house.  The  deposition  was 
admitted  at  the  trial,  and  the  defendant  ex- 


leatn.  Pwe  4b  Story,  for  defendant: 
The  deposition  should  not  have  been  admit- 
ted, because  It  was  not  taken  in  conformity 
with  the  requirements  of  the  statute^ O.L.cha|: 
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The  right  to  take  the  depositioD  of  a'witness 
iD  a  civil  cause  was  created  by  statute,  and  the 
proviffions  of  the  statute  conferring  that  lig^t 
must  be  strictly  followed,  Hayimrdv.  Sarrin, 
88  N.  H.  870;  Outhman  v.  Wootter,  45  N.  H. 
411,  412;  CaUr  Y.  McDaniel,  21  N.  H.281,m 

The  fact  that  the  deposition  was  taken  in 
Plymouth  and  about  forty  rods  froqp  the  office 
of  Buridgb  &  AdaaiB,  does  not  aid  the  plain^ 
iff  any,  because  the  notice  to  defendant  does 
not  state  that  ttie  place  of  caption  was  the  resi- 
dence of  phdntiff.  Sand  t.  Dodge,  17  N.  H. 
856. 

The  caption  must  state  with  certainty  the 
place  where  the  deposition  was  taken,  and  it 
must  correspond  with  the  place  set  forUi  in  the 
notice  to  the  adverse  party  or  the  deposition  is 
not  admissible.    Rand  t.  Dodge. 

The  fact  that  the  defendant  did  not  appear 
at  that  place.oud  not  give  phdntifl  authontjr  to 
go  elsewhere  without  notice  to  the  defendant. 
Beach  V.  Wmrkman,  30  N.  H.  879;  EimhaU  v. 
MarthaU,  44  N.  H.  468. 

A  party  notified  to  attend  the  taking  of  dep- 
ositions at  a  certain  place  and  hour  ia  not 
bound  to  attend  at  the  hour;  and  If  in  his  ab- 
sence the  taking  Is  adjourned  to  another  place 
without  notice  to  him  the  depositions  cannot 
be  used  f^inst  his  objectioQ.  KimbfUl  v.  Ma/r- 
ahaU,  44  N.  H,  468;  Beaehv.  Workman,  eupra; 
Deming  v.  Foster,  42  N.  H.  165. 

Meeare.  Barleiffh  &  Aduns,  for  plaintiff: 

We  apprehend  uiat  a  substantial  compliance 
with  the  statutes  is  all  that  the  courts  exact,  and 
that  the  substance  of  ttw  law  will  not  be  has- 
tily sacrificed  by  an  insistance  upon  empty 
forms.    Fabganv.  Adama,  15  K.  H.  878. 

Allen,  J. ,  delivered  the  opinion  of  the  court : 

The  defendant  was  duly  notified  of  the  time 
and  place  for  taking  the  deposidon  and  did  not 
attend,  and  was  not  present  at  the  time  of  ad- 
jourmnent,  nor  at  the  caption.  The  inability 
of  the  witness  to  attend  at  the  place  named  in 
the  notice  was  an  exigency  which  made  an  ad- 
knimment  necessary  to  save  the  caption.  If  the 
defendant  had  appeared  at  the  time  and  place 
notified  he  would  have  had  notice  of  the  ad- 
journment and  opportunity  to  attend  at  the 
place  of  c^ftion. 

The  defendant  not  appearing  acrording  to  the 
notice,  and  having  opportunity  to  attend  at  the 
place  to  which  the  cation  was  adjourned  for 
an  unforeseen  exigency,  was  not  harmed  by  the 
admission  of  the  depodtion,  and  cannot  now 
object. 

Exception  oDermled. 

Smith.  J.,  did  not  sit;  the  others  concurred. 


Elizabeth  A.  RANDALL 

Town  of  CONWAT. 

In  an  aeiioa  against  a  town  for  Injorles 
upon  a  highway,  the  fact  that  the  «e- 
lectmen'a  eeriifieate  of  the  laying  out 
of  the  highway  was  not  returned  to 
the  town  clei^  and  recorded  as  required 
by  G.  L.  chap.  61,  g  14,  tmtil  after  the  ex- 
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piration  of  thirty  days  will  not  avail 
the  defendant  to  ahow  that  there  was 
no  legal  highwajr. 

(CarroU  Dealded  Uaroh  12, 188S.) 

ON  defendant's  exceptions.  Overruled. 
Case,  for  injuries  from  a  defective  high- 
way. .  llie  highway  was  laid  out  by  Uwselect- 
men  and  a  certificate  thereof  made  and  signed 
by  them  June  16,  1878,  which  was  returned 
to  the  town  clerk  and  recorded  July  14,  1874. 
The  defendant  objected  that  there  was  no  legal 
ta}ing  out  of  a  highway  because  the  certificate 
was  not  returned  and  recorded  within  thirty 
days,  as  required  by  Gen.  Stats,  chap.  61,  g  l4; 
G.  L.  chap.  67,  g  18.  The  court  ruled  other- 
wise and  the  denndant  excepted. 

The  plalntifl!  recovered  a  verdict  for  $1,400. 
which  the  defendant  moved  to  set  aside  as  be- 
ing excessive.  The  motion  was  denied  and  the 
defendant  excepted. 

Meeart.  Worcester  A  OaibeT'.  with 
Meaara.  T.  J.  Smith,  J.  B.  Nash  and  O.W. 
M.  Pitman,  for  def^idants: 

Highways  are  only  such  as  are  laid  out  in 
the  mode  prescribed  by  statute,  or  have  been 
used  as  such  for  twenty  years.  O.  L.chap.74, 
6  8;  Wooley  v.  Boeheater,  60  N.  H.  468;  State 
V.  Mm-ae,  SO  N.  H.  9-18;  TiUon  v.  PitUiield,S^ 
N.  H.  827;  Smithy.  NorthumberlandM'Sf.  H. 
38;  Northumberland  T.  AUaaticASt.  L.  B.  B. 
85  N.  H.  674. 

Selectmen  shall  within  thirty  days  make  re- 
turn of  every  highway  by  than  laid  out,  and 
also  cause  the  same  to  be  recorded  by  the  town 
clerk.    G.  L.  chap.  87.  S  18. 

A  highway  is  not  tegiuly  laid  out  until  the 
doings  of  the^ectmen  are  reduced  to  writing 
and  return  made  to  the  town  clnk.  Bavet  v. 
Sluuskford,  8  N.  H.  10;  Oreeley  v.  Ouimbg,  SS 
N.  H.  886-389. 

Selectmen  of  towns  are  a  judicial  tribunal 
for  layiagout  highways  within  their  respective 
limits.  Haywood  v.  Charleatowm,  84  X.  H.  23; 
See,  Inhab.  of  WindJiam  Pet.  82  Me.  452. 

By  G.  L.  chap.  48,  ^  8,  it  seems  that  the  Town 
should  have  been  notified,  as  well  as  the  land 
owners.  In  the  proceedings  bad. 

Meaara.  E.  A.  Hlbbard  and  J.  O.  1^ 
Wood,  for  plaintiff: 

As  to  the  point  that  the  statutory  provisi<Hi 
on  which  the  defendant  relies,  so  far  as  it  re- 
lates to  the  return  being  recorded  within  thirty 
days,  is  directory  merely,  see  cases  cited  in 
MoTT.  Dig.  Statute,  jg  18;  Tm  and  Tar  Title, 
%%  78,  79;  Bugli£8  v.  FOrker,  30  N.  H.  68. 

As  is  suggested  by  Parsons,  G.  J.,  in  Ihmd 
T.  Heave,  BHass.  282,  the  statute  contains  no 
nc^gan  ve  words  restr^ning  the  selectmen  from 
having  the  return  recorded  afterwards. 

The  motion  to  set  aside  the  verdict  because 
the  damages  were  excessive  does  not  present  a 
question  of  law.  It  was  a  question  of  fact  to 
be  decided  at  the  trial  term.  Moreover,  it  ap- 
pears from  the  report  of  the  Judge  that  the 
motion  was  ri^tly  dmled.  JSmw  v.  Brown, 
59  N.  H.  114. 

Blodgett,  J.,  delivered  the  opinion  of  the 
court: 

In  many  cases,  requirements  that  proceedings 
!>.  ^corded  or  .^^JeQlf^^l^g-dri 
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as  merely  directory,  and  not  as  steps  necessar- 
ily precedent  to  the  vslldiQr  of  the  Act.  Id 
Haye*  v.  Ucvuton.  13  N.  H.  a90;  Smitii  y.Brad- 
ley,  90  N.  H.  117;  Gonte}-m  v.  /V(tfr.  45N.  H. 
385,  888;  P(md  v.  Hiegui,  8  Mass.  280,  281; 
WiUiamt  V.  8cho(A,  IHst.  21  Pick.  75,  83;  JaOc- 
*on  T,  Ttmng,  5  Cow.  269.  And  the  provision 
of  Oen.  StatB.  ctiap.  61,  g  14;  Geo.  Laws,chap. 
67,  g  187,requiring  selectmen  to  ma^  a  return 
of  eveiy  highway  by  them  laid  out  within 
thirty  days,  and  cause  the  same  to  be  recorded 
by  the  town  clerk.we  think  Is  to  be  so  regarded. 
Doubtless,  as  against  a  land  owner  or  other  per- 
son entitled  to  appeal  from  its  laying  out,  a 
highway  cannot  be  considered  as  duly  laid  un- 
til the  return  of  tbe  selectmen  is  deposited  with 
the  town  cletk  for  record,  and  perhaps  not  for 
any  purpose.  Sapet  v.  S/>aekford,  8  N,  H.  10; 
Oreeiey  v.  Quimby,  32  N.  H.  885,  889;  Gom- 
monuKoith  V.  Merrick,  3  Mass.  S39.  But  in  this 
view,the  highway  here  became  a  legal  one  long 
prior  to  the  plaintiff's  injuir,  aod  the  defend- 
ant being  in  no  way  prejudiced  by  the  failure 
of  the  selectmen  to  make  return  of  its  laying 
out  agreeably  to  the  statute,  it  can  take  noth- 
ing by  this  objectioii  to  its  legality. 

The  exception  to  the  denial  of  the  motion  to 
set  aside  the  verdict  as  excessive  raises  no  ques- 
tion of  law,  is  not  properly  here,  and  will  not 
be  considered. 

Micepiiom  overruled. 

Smith.  J.,  did  not  sit;  the  others  concurred. 


Dalphon  OSBORN  «t  al. 

V. 

Benjamin  W.  CBOBBT. 

Wfaere  several  mutually  agree  to pa^ mon- 
ey to  be  expended  for  a  lawful  object  of 
oommtm  IntereBt  to  the  partlee,  the 

Eromiae  of  eaeh  is  considered  as  made 
I  eoasldera.tioa  of  the  promise  of  the 
otlwrst  and  after  expenditures  have 
been  made  in  advancemwt  of  the  enter- 
prise, relying  upon  the  subscriptions,  it 
la  no  d«feDse  to  an  action  against  a 
deUnaBont  sabserlber  for  the  oolleo- 
tion  of  his  subsoription  that  the  expend- 
itures were  made  under  the  direction 
of  a  oorporation  organiKed  \>y  the  asso- 
oiatee  in  conformity  with  the  original 
plan,  of  which  he  did  not  choose  to  be- 
come a  member. 

(HUlsborou^ta  Decided  Hsroh  12.  isae.) 

OK  report.   Judgment  for  jtaivUff*. 
Aammpsit  to  recover  the  amount  of  the  de- 
fendant's subscription  to  a  fund  for  the  purpose 
of  purcha«ng  land  and  erecting  thereon  shoe 
factory  buildings  in  Peterborough. 

The  facts,  which  were  found  by  a  referee,  are 
stated  in  the  ophnion  of  the  court. 

Mmr$.  FtmIc  O.  Clarke  and  R.  B. 
Satck.  for  plaintiffs: 

The  point  raised  by  the  defendant,  relative  to 
the  par  value  of  shares  in  the  corporation,  is  not 
material.   P.  L.  1855,  chap.  1668. 

'The  subscription  paper  which  is  the  basis  of 
this  action  is  absolute  and  without  condition. 

N.  H. 


The  act  of  ^gning  by  the  defendant  was  volun- 
tary; the  benefit  was  to  be  mutual  andhasbera 
mutual.  Defendant  should  be  held  to  pay  the 
amount  of  his  subscription.  Oeorgt  v.  Marrit, 
4  N;  H.  588;  PiUalmry  v.  PilUbury,  90  N.  H. 
90;  Ivetv.  Sterling,  6  Met.  810. 
Mr.  Esra  M.  Smith,  for  defendant: 
The  corporation  or  its  officers  could  not  main- 
tain suit  against  this  defendant,  tea  the  rea- 
son that  there  was  no  privity  of  contract  be- 
tween them.   31  N.  Y.  347. 

The  par  value  of  the  stock  is  fixed  at  |10  a 
share,  while  G.  L.  chap.  148.  g  7,  provides  that 
the  par  value  of  the  anaies  shall  not  be  fixed 
below  $50. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

For  the  purpose  of  building  a  shoe  factory  in 
the  Town  of  Peterborough,  the  defendant  and 
the  plaintiffs  signed  the  lollowiDg  agreement: 
"Peterborough,  N.  H.,  June  7,  1884. 

We,  the  undersigned,  hereby  promise  and 
agree  to  pay  the  sums  s^  against  our  respective 
names,  for  the  purpose  of  purchasing  land  in 
said  Peterborough  and  erecting  thereon  suit- 
able shoe  fact«>ry  buildings,  to  be  ovnied  us 
as  a  voluntary  corporation,  in  proportion  to  the 
sums  paid  by  each.  Said  sums  to  be  paid  to 
the  persons  designated  by  said  corporation  at 
such  times  and  in  such  sums  as  tiie  directors 
thereof  may  order. 

Names.  Amount." 

The  amount  at  tbe  defendant's  subscription 
was  $50,  for  the  recovery  of  which  this  action  is 
brought. 

Concurrently  with  the  drctdation  and  sign- 
ing of  the  sub6cripti(m  paper  by  these  jMirttes, 
eight  or  ten  others  identical  in  terms  with  it 
were  circulated  and  signed,  principally  by  cit- 
izens of  the  town;  and  the  sum  of  $20,980  be- 
I  ing  subscribed,  on  the  28d  day  of  June,  1884, 
articles  of  association  were  entered  into  in 
I  furtherance  of  the  common  object  expressed 
'  in  the  subscription  papers ;  and  such  of  the 
'  subscribers  as  chose  ngned  the  articles  and 
I  an  agreement  incorporated  therein,  to  take 
shares  in  the  corporation.  A  coiporation  was 
formally  and  duly  organized  under  the  name 
of  the  Peterborough  Improvemeut  Company; 
the  capital  stock  fixed  at  $18,000,  to  oonslgt  of 
1800  shares  of  $10  each;  and  1800  shares  were 
subscribed  for.  The  aubscribers  to  the  stock 
were  substantially  the  same  as  had  subscribed 
on  all  the  papers  circulated;  and  all  such  sub- 
scribers, including  tbe  defendant,  were  duly 
notified  and  had  an  opportuni^  to  dgn  and  take 
their  subscription  In  stock .  The  ddlendant  did 
not  sign  the  stock  book.  May  38,  1886,  the 
capital  stock  was  legally  increased  $2,980, 
equalizing  it  with  the  amount  of  the  original 
subscriptions.  June  80,  1884,  tbe  corporation 
duly  instructed  the  treasurer  to  collect  the  first 
assessment  of  40  per  cent  on  the  subscription  to 
the  stock  of  the  company,  on  or  before  July  16, 
1884,  and  the  second  assessmeat  of  80  per  cent 
on  or  before  August  20, 1884,  and  the  balance 
on  or  before  October  1,  1884.  Xotice  of  these 
required  pas^ents  was  duly  given  to  all 
the  subscnbers  on  the  papers  and  on  the  stock 
book,  and  payment  requested.  The  factory  was 
built  in  tbe  summer  of  1884,  with  the  knowl- 
edge  of  the  defendant;  «»d^*he  mo^^ted^^ 
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on  the  subscriptioti  to  tiie  amonat  of  $18,000 
has  been  properly  appropriated  and  ojqieDaed: 
and  there  is  an  ezisung  indebtedness  of  $3,804 

incurred  in  purchasing  the  land  and  in  erecting 
and  furnishing  the  factory.  The  defendant 
never  revoked  nis  subscription;  but  he  did  not 
take  any  part  in  organizing  the  corporation  nor 
attend  any  of  its  meetings. 

These  lacts  are  sufficient  to  maintain  the  ac- 
tion. For  the  purpose  of  securing  the  estab- 
lishment of  a  shoe  factory,  the  defendant  vol- 
untarily and  without  fraudulent  solicitation 
agreed  with  the  other  subscribers  to  pay  the 
amount  of  his  subscription.  Where  several 
mutually  a^ee  to  pay  money  to  be  expended 
for  a  lawful  object  of  common  benefit  or  int&t- 
est  to  the  parties,  the  promise  of  each  is  con- 
sidered as  made  in  consideration  of  the  promise 
of  the  others  to  contribute  to  the  common  ob- 
ject. Qeorge  v.  Harris,  4  N.  H,  538;  Mo&rev. 
Vhesley,  17  N.  H.  151, 

But  in  this  cose  the  consideration  does  not 
rest  solely  upon  the  mutuality  of  the  promises. 
If  the  subscriptions  in  the  first  instance  are  re- 
garded as  mere  oflEers  or  propositionB  to  aid  in 
the  {Hvposed  enterprise,  which  could  be  with- 
drawn at  any  time  before  being  accepted  and 
acted  upon,  they  became  completed  agreements 
binding  upon  the  parties  when,  in  furtherance 
of  the  common  purpose  and  relying  upon  them, 
money  was  expended  and  liabilities  incurred  in 
the  erection  of  the  factory. 

It  is  contended  that  the  defendant  was  re- 
leased from  his  subscription  bv  the  action  of  his 
co-subecribers  in  uniting  witn  the  signers  of 
other  subscription  papers  in  entering  into  a  new 
contract  to  which  the  defendant  was  not  a 
party,  by  organizing  a  corporation,  choosing  a 
board  of  directors,  fixing  the  amount  of  capital 
stock,  receiving  subscriptions  and  issuing  cer- 
tiflc^es  tiierefor  and  assuming  the  control  of 
the  collection  and  expenditure  of  the  subscrip- 
tions in  erecting  and  furnishing  the  factory.  It 
is  a  su^cient  answer  to  this  objection  that  all 
the  subscription  papers  were  identical  in  terms; 
and  all  the  acts  complained  of  were  done  in  con- 
formity with  the  original  purpose,  in  advance- 
ment oi  ^  common  object  and  in  the  mode 
indicated  in  the  contract  of  subscription.  The 
defendant  bad  due  notice  of  all  toe  proceed- 
ings. He  was  invited  to  participate  and  did 
not  object;  and  he  is  presumed  to  have  assented 
to  all  that  WAS  done.  His  associates  paid  in 
their  subscriptions,  nukde  purchases  and  entered 
into  contracts  for  the  consummation  of  the  com- 
mon enterpi-ise.  All  this  was  done  with  the 
knowledge  of  the  defendant;  and  it  is  found  as  a 
fact  that  nis  subscription  was  never  revoked. 
Under  these  circumstances,  the  fact  thathedid 
not  choose  to  participate  in  the  organization  or 
proceedings  of  the  cori>oration  does  not  relieve 
him  from  liability  on  his  subscription.  Athue- 
lot  Boot  &  Shoe  Co.  v.  Hait,  56  N.  H.  648;  Carr 
V.  BarOett,  73  Me.  130. 

J-adgmenifor  the  plainH^. 

BinghMi,  did  not  sit ;  the  others  con- 
curred. 
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WINNBFEBAUKEE  Campmeetfaig  AS80. 
Horace  W.  GORDON  et  al. 

A  atipalation  in  a  deed  of  a  lot  of  land  in 
thegroundsoftheWinnepesaukee  Camp- 
meeting  Association  prohibitiog  the 
erection  or  use  of  bnUoings  for  stores, 
boarding  honses,  hotels  or  stables  there- 
on ^thont  the  consent  of  the  Associa- 
tion is  enforcible  bj*  iqiiuictiaii. 

(Belknap— Decided  Harcb  12, 1888.) 

BILL  in  equity,  to  enjoin  the  keeping  of  a 
boarding  house.  Injunction  ffranted. 
The  Winnqwsaukee  Campmeeting  Associa- 
tion was  charto^  by  the  Legislature  in  1874. 
The  grantees  organized  under  the  charter,  pur- 
chased a  lot  of  land  near  Yfi&n  Statical,  and 
subsequently  conveyed  parts  of  it  to  various 
persons,  among  others  to  one  of  the  defend- 
ants. The  deed  contains  a  proviso  that  the 
premises  shall  be  held  "  subject  to  the  Act  of 
mcorporation  and  the  rules  and  regulations  of 
said  Campmeeting  Association,"  and  the  by- 
laws and  regulations  of  the  Association,  are 

S Tinted  on  the  same  sheet  of  paper  below  the 
eed.  One  of  the  by-laws  is  as  follows:  "  No 
portion  of  the  grounds  shall  be  used  for  any 
purpose  foreign  to  the  objects  of  this  Assods- 
Uon  as  set  forth  in  the  Act  of  incoiporaticm, 
nor  for  the  erectiou  or  use  of  buQoinga  for 
stores,  boarding  houses,  hotels  or  staWes,  with- 
out the  consent  of  the  Association." 

The  defendants  erected  a  building  on  the  lot 
conveyed  and  occupied  it  with  their  families  In 
the  summer  season,  during  which  time  various 
religious  and  other  associations  occupy  the 
grounds  for  meetings,  and  people  sometimes 
come  there  for  a  day  upon  excursions.  On 
these  occasions  ths  defendants  entertained  peo- 
ple at  their  house  by  accommodating  them 
with  lodging  and  meals,  for  compensation.  In 
the  early  pe^  of  the  season  of  1886,  the  bouse 
was  enlarged  by  the  addition  of  twenty-two 
rooms  and  an  extension  of  the  dining  room. 
The  new  rooms  were  flniataed  and  furnished 
for  sleeptng  rooms.  In  the  summer  of  1885, 
after  the  completion  of  the  enlargement,  the 
defendants  lodged  as  many  people  as  applied, 
within  the  limits  of  their  accommodations,  and 
entertained  many  of  them  with  board  for  pay. 
On  one  occasion,  for  four  or  five  days  togetiier 
the  house  was  fuil,  and  thirty  or  forty  persons 
were  furnished  with  meals;  and  on  all  occa- 
sions of  the  occupation  of  the  grounds  bv  large 
numbers,  the  defendants  accommodated  some 
people  with  lodging  and  board. 

The  plaintiff  owns  a  hotel  upon  the  grounds, 
and  the  lessee  by  the  terms  of  his  lease  has  the 
exclusive  privilege  of  keeping  a  hotel  and 
boarding  house  within  the  limits  cS  the  grounds. 
Mr.  Samuel  C.  Eastman,  for  plaintifl: 
In  violating  the  restriction,  defmduitB  went 
beyond  their  rights  and  should  be  restrained, 
itnzp*  v.  MiJ-cr,  101  Mass.  513;  Dtfrr  v.  Bar- 
rahan.  101  Mass.  581;  FnUer  v.  Armt,  46  Vt. 
400;  Phenix  In.t.  Co.  v.  ContitKnt<d  Int  Co.  14 
Abb.  Pr.  N.  S.  266. 

The  acceptance  of  the  deed  binds  the  grantee 
to  the  covenant  contained  therein.  Randall 
V.  Latham,  36  Conn.  48;  Thornton  v.  Tram- 
mea,  SO  Oa.  30S.  ^  i 
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Mmn.  Bln^iui  9t  ICtehellifoT  defend- 
ants: 

If  the  words  "subject  to,"  etc.,  limit  tbe  use 
of  tbe  estate,  it  must  be  because  tbey  coDSti- 
tule  a  coTeoant  between  tbe  grantor  and  grant- 
ee. It  is  not  a  covenant.  It  does  not  impose 
any  obli^tion  upon  tbe  grantee,  for  tbe  law 
does  not  imply  an  obligation  when  none  is  in 
terms  exprnsed.  Laierenee  v.  Ibtole,  D9  N.  H. 
38;  TroUer  t.  ffugha,  12  N.  Y.  74;  Belmont  v. 
Coman.  22  N.  Y.  488. 

The  deed  should  have  contained  words  of 
scceptaDce  on  the  part  of  the  n;antee.  in  order 
tobiod  him.  Binamv.  Paiffe.l  Keye8(N.Y.)87; 
Trotter  v.  HugJu9,  13  N.  Y.  78. 

The  office  of  the  habendum  is  to  define  and 
limit  tbe  estate  granted  in  the  premises,  but  if 
tbe  estate  be  mentioned  in  the  premises,  tbe  In- 
teotioD  of  tbe  parties  is  shown,  and  the  deed 
may  beeffectual  without  any  habendum;  and  if 
an  habendum  follow,  which  is  repugnant  to 
the  premises,  or  contrary  to  the  rules  of  law 
and  mcapable  of  construction  consistent  with 
either,  the  habeiulam  shall  be  rejected  and  tbe 
deed  stand  good  upon  the  premises.  Brown  t. 
Jfaafer.Si  N.  H.  538.  S88. 

Tbe  facts  found  do  not  show  that  the  de- 
fendants kept  a  boarding  house.  Tbe  autbori- 
ties  agree  that  a  boarding  house  is  a  bouse 
where  a  guest  is  entertained  under  an  ex- 
press coatract,  at  a  certain  rate  for  a  certain 
time.  Wmardy,  Beinhardt,  2E.  D.  Sm.  148; 
Qromu)^  t.  StMiutM.  8  Abb.  Pr.  R.  N.  8.  36; 
Wintermute  v.  Clarke,  5  Sondf.  247;  Seieard  v. 
Sevmtmr,  Autbra's  L.  8.  51,  cited  in  Orom- 
Wl  V  StepJiens,  mpra;  Serlafttre  Woollen  Co. 
7.  Proctor,  7  Cush.  417. 

The  facts  found  do  not  show  that  tbe  de- 
fendants kept  a  hotel.  To  constitute  a  hotel 
it  must  be  kept  open  at  all  times  for  tbe  recep> 
tion  of  travelers.  Bonner  t.  W^tom,  7  Oa. 
296,  806. 

One  who  entertains  strangers  occasionally, 
although  Teceiviiu;  compensation  for  it,  is  not 
an  innkeeper.  Bonner  v.  Welbam,  7  Ga.  296; 
St'ite  V.  Mathews,  3  Dev.  &  B.(N.  C.)424;  Car- 
penler  v.  Taylor,  1  Hilton  (N.  Y.)  198. 

An  inn  and  a  hotel  are  tbe  same  in  this 
country.    Crommll  v.  Stephent,  mpra. 

Clark,  J.,  delivered  the  opinion  of  the  court: 
It  is  stipulated  in  the  deed  of  tbe  Association 
tooneof  the  defendants  that  tbe  premises  shall 
be  held  subject  to  tbe  '  *Act  of  incorporation  and 
the  rules  and  regulations  of  said  Campmecting 
Association."  One  of  the  by-laws  and  regula- 
tions of  the  Association  proliibits  the  erection 
or  use  of  buildings  for  stores,  boarding  houses, 
hotels  or  stables,  without  the  consent  of  the 
Association.  Limitations  of  the  use  of  real 
property  in  tbe  form  of  covenants,  restrictions 
and  conditions  inserted  in  a  deed  for  tbe  advan- 
tage of  a  grantor  or  the  benefit  of  adjacent 
lands,  when  reasonable  and  for  a  lawful  pur- 
pose are  upheld  and  enforced  at  law  and  in 
eqoity.  The  acceptance  of  the  deed  binds  the 
grantor  to  the  covenant,  condition  or  restriction 
contained  in  it.  Harriman  v.  Park,  65  N.  H. 
471;  Bma^n  v.  Mooney,  50  N.  H.  818;  B^tr- 
bank  V.  PilUbury,  48  N.  H.  475. 

The  stipulations  in  the  defendant's  deed  are 
reasonable  and  for  a  lawful  purpose.  Gannett 
V.  Atbree,  108  Mass.  872. 
s.  H. 


By  accepting  a  title  thus  restricted  the 

defendants  understood  tbey  were  not  acquir- 
i^  an  absolute  dominion  over  the  lot,  but 
a  qualified  and  limited  right  of  use  and 
occupation  subject  to  tbe  conditions  of  the 
deed.  The  case  shows  a  violation  of  the  re- 
striction by  keeping  a  boarding  bouse.  Tbe 
defendants  furnished  board  and  lodginjg  for 
compensation  to  such  as  applied,  within  the 
limits  of  their  accommodations,  and  the  plaint- 
iffs are  entitled  to  an  injunction.  Lintee  v. 
Mixer,  101  Mass  512;  Dorr  v.  EarraJtan,  lb.  681. 

Tbe  object  of  the  Association  might  be  rea- 
sonably secured  and  promoted  by  its  retain- 
ing; the  control  of  boarding-house  business 
within  its  limits,  as  a  relists  society  may 
retain  a  certain  control  of  church  pews  which 
tbe  owners  cannot  use  for  all  purposes.  Jone$ 
V.  Towne,  68  N.  H.  462. 

The  constitutional  religious  rights  of  the 
members  of  this  Association  are  entitled  to 
protection  within  as  well  as  without  tbe  bounds 
of  reserved  territorial  authority. 

Ckfmmontrealth  v.  Bacon,  13  Bush,  210, 
may  not  be  in  conflict  with  State  v.  Gate, 
68  N.  H.  840;  StaU  t.  Seed,  12  R.  I.  187 
and  Oommonwealtk  v.  Bearae,  132  Mass.  642. 
But  time  mav  bring  changes  that  will  prac- 
tically affect  the  limitation  of  the  proprietary 
rights  conveyed  by  the  plaintiff.  Its  grounds 
may  be  withdrawn  from  ecclesiastic^  uses. 
The  plaintiff  may  remove  to  some  other 
place,  or  cease  to  exist.  The  defendants  or 
their  successors  may  have  occasion  to  raise  the 
question  whether,  under  tbe  common  law  of 
this  State,  the  construction  of  the  deed  is  that 
tbe  parties  intended  the  restriction  should  con- 
tinue in  full  force  if  it  should  become  useless. 
The  decree  may  be  made  subject  to  a  modifi- 
cation or  dissolution  of  the  injimction  on  cause 
shown. 

Injunction  granted. 

Allwt.  J.,  did  not  sit;  tiie  others  concurred. 


Leonard  WILCOX 

Reuben  KENDALL. 

A  clause  in  a  deed  res«rvina>  the  H^cht 
to  take  from  a  cistern  in  the  house  on 
the  granted  premises  "all  the  water 
which  the  grantee,  his  heirs  or  assigiis 
shall  not  use  ^  means  only  so  rnnoh  of  we 
water  as  may  not  be  used  by  the  ooeu- 
pants  in  a  reasonable  enjoyment  of  the 
premises  conveyed. 

(Cheehlre  Deofded  Harch  U,  IfiW.) 

IN  equity,  on  demurrer  to  bill.  BiU  ditmimd. 
Bill  in  equity,  praying  that  the  right  of  the 
plaintiff  to  take  water  m>m  a  cistern  in  the 
defendant's  house  be  defined,  and  for  an  injunc- 
tion to  restrain  the  defendant  from  interfering 
with  the  exercise  of  that  rij^t. 
Facts  found  by  a  referee. 
Anson  Cole  formerly  owned  tbe  premises  of 
both  the  plaintiff  and  the  defendajit,  which  lie 
adjacent.    In  1859  Cole  conveyed  Uie  defend- 
ant's premises,  called  the  Kendall  Place,  to  one 
Sabin,  reserving  "  The  right  to  take  from  the 
cistern  in  the  bouse  on  the  granted  pi^^iaaiJrR 
Digitizecl  by\jKjKJSL 


848 


New  ENOLiLND  REPOUTBB--fiup.  Ct.  of  New  Hahfseikb. 


aqueduct  all  tlie  water  which  said  grantee  shall 
not  use."  In  1878,  Sabin  conveyed  the  prem- 
ises to  the  defendant,  inserting  In  hia  deed  ^ 
reservation  in  the  same  language  "for  the  bene- 
fit of  Anson  Cole  or  his  heirs  or  assigns."  No- 
vember 6,  1880,  Cole  conveyed  the  plaintiff's 
picmises.called  the  store  lot,  to  one  Buker,  and 
Barker  on  the  aame  day  conveyed  them  to  the 
plaintiff.  No  mention  is  made  of  any  water 
right  in  either  of  the  last  named  deeds.  The 
defendant's  use  of  the  water  at  the  Kendall 
place  has  be^  reasonable. 

Memrt.  Batehelder  A  Fanlknert  for  de- 
fendant: 

The  plaintiff  has  no  title  to  the  water  rights 
which  he  claims,  in  his  bill,  to  own.  Cole.the 
flrantor  from  whom  both  the  plaintiff  and  de- 
fendant derive  title  to  their  respective  places,  by 
his  deed  to  Sabin,  reserved  to  himself  an  ease- 
ment in  the  qoing  and  aqueduct.  This  reser- 
vation was  to  Cole  alone  and  not  to  his  heirs  or 
assigns.    No  facts  are  found  which  tend  to 

Srove  that  any  use  of  this  spring  and  aque- 
uct  is  necessary  to  the  reasonable  use  and  en- 
joyment by  the  plaintiff  of  his  store  lot  Wmt- 
ioorth  y.  Philpot,  60  N.  H.  198. 

The  demurrer  should  be  sustained  and  the 
bill  dismissed. 

Mewrt.  LaAe  ft  Dole  and  D.  H.  Wood- 
wa.rd,  for  plaintiff: 

There  is  a  wide  difference  between  Weniieorth 
V.  Philpot,  60  N.  H.  193,  and  the  facts  as  they 
now  appear  in  this  case.  That  presents  the 
simple  case  of  conveying  to  a  third  party  by 
deed,  a  privilege  of  going  upon  another's  prem- 
ises and  getting  water  from  a  well,  which  privi- 
lege had  been  conveyed  to  the  grantor.  It  was 
not  reserved  as  part  of  the  lot 

In  Dunkleev.  WiUon  R  R.  Git.  U  N.  H. 
489,  the  very  plain  and  simple  propositions  are 
laid  down  that  deeds  are  to  be  construed  with 
reference  to  the  actual  rightful  state  of  the 
property  at  the  time  of  their  execution,  and 
that  property  conveyed  passes,  with  all  the  in- 
cidents rightfully  belonging  to  it,  at  the  time 
of  the  conveyance;  and  also  that  property  re- 
served in  a  conveyance  retains  all  its  existing 
incidents. 

Blodifett,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  title  being  derived  from  Cole, 
if  he  has  the  right  to  take  water  from  the  de- 
f  endimt's  cistern,  a  point  on  which  no  opinion  is 
expressed,  it  can,  at  most,  be  no  greater  than 
that  reserved  to  Cole  In  bis  prior  conveyance  to 
Sabin,  which,  in  legal  contemplation,  vrasonly 
so  much  of  the  water  as  might  not  be  used  by 
the  occupants  of  the  place  conveyed,  in  the  rea- 
sonabte  enjoyment  of  the  premises.  Hence,  the 
finding  of  fact  by  the  referee,  that  the  defend- 
aot's  use  of  the  water  has  been  a  reasonable 
one,  makes  it  obvious  that  the  plaintiff's  alleged 
cause  of  complaint  is  unfounded.  Further- 
more, it  is  not  fouod  nor  does  it  appear  that 
the  quantity  of  water  used  or  appropriated  by 
the  defentuint  has  been  increased  since  the 
plaintiff's  ownership  of  the  store  lot;  and  there- 
fore the  changes  in  the  manner  of  its  use  are 
immaterial. 

Bill  dumitaed. 

Carpenter^  J.,  did  not  sit;  the  others  con- 
cuned. 
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Martin  L.  HAUitffal. 
Oilman  H."'dIHOND. 

1.  The  rlffhiof  stoppagBin  tnuisHn  is 
termiiutted  when  the  goods  are  deliv- 
ered to  tlie  buyer:  or  when  pogooanitm, 
actual  or  oonstraetiTe,  is  taken  by  hfm. 

2.  The  oarrier'a  change  of  eharmeter 
into  that  of  an  agent  to  keep  the  goods 
for  the  buyer  is  not  ineonsxatent  wi^h 
his  right  to  retain  the  groods  in  his  cus- 
tody until  his  lien  for  freight  is  satisfied. 

(Herrimao-Dedded  Mandi  U;  Ml) 

ON  report.  Judgment  for  d^endani. 
Replevin  for  goods  bought  of  the  plaintiff 
in  Boston  and  by  them  ship^d  to  one  Sawyer 
at  Penacook,  at  which  place  they  were  attached 
by  a  creditor  of  Sawyer,  while  rmaining  in 
the  freight  liouse  of  the  railroad.  The  plaint- 
iffs claimed  to  hold  them  by  virtue  of  their 
right  of  stoppage  in  tranntu. 

The  facts  which  were  found  by  the  court 
are  stated  in  tlie  oidnion. 

Meatn.  Albin  A  Martin  and  H.  O.  Smr- 
gmnt,  for  plaintiff: 

The  existence  of  the  carrier's  lien  for  unpaid 
freight  raises  a  strong  presumption  that  the 
carrier  continues  to  hold  the  goods  as  cniritf 
and  not  as  warehouseman;  and  in  order  to  re- 
but tl^  presumption  there  must  be  proof  ot 
some  arrangement  or  agreement  brtween  the 
buyer  and  the  carrier,  whereby  the  latter,  while 
retaining  his  lien,  becomes  the  agent  of  the 
buyer  to  keep  the  goods  for  him.  3  BenJ. 
Sales,  1,090. 

The  buyer  cannot  change  the  capacity  inwhich 
the  carrier  holds  possession  without  the  latter^a 
assent  Jaekt<m  v.  Nieliol.  6  Biitf.  N.  C.  506; 
Blackb.  Sales.  248;  3  Bent  S^,  §  1,066; 
Whitehead  v.  Andemm,  9  Meea.  Ss  W.  984; 
Rejfiwldev.  Soelmtdk  Maine  R.  R  48N.H.901. 

Where  goods  are  sold  as  separate  it«ns,  each 
for  its  separate  price,  although  thej  may  be 
embraced  in  one  transaction,  the  dehvery  of  a 
part  to  the  consignee  is  not  a  delivery  of  the 
whole,  and  the  vendor  has  the  right  to  stem  the 
undelivered  portion.  Stoiy,  Sales,  885,  eo.  of 
1847;  Add.  Cent.  Ibrt,  494. 

If  part  only  be  delivered,  the  ri^t  will  sur- 
vive as  to  the  rest,  Shnner  v.  SeoveU,  14  Heea. 
&  W.  28;  Buckley  v.  Fumim,  15  Wend.  137;  8. 
C.  17  Id.  604,  and  mar  be  exercised  immediate- 
ly upon  learning  the  insolvency  of  the  vendee, 
without  returning  Oie  notes  or  bills  given  for 
the  purchase  mcmey.  1  8m.  L.  Gas.  ed.  of  18S8. 
908. 

If  by  the  vendee's  order  a  part  of  the  goods 
are  sold  on  the  way,  the  remainder  may  be 
stopped.  Secomb  v.  Nvtt,  14  B.  Mot.  884;  5 
Wait,  Act.  &  Def.  617. 

This  is  a  struggle  between  two  creditors  of  an 
insolvent  debtor  mutually  seeking  to  avdd  a 
loss.  The  superior  equity  of  the  puintiA  gives 
them  the  best  standing  in  court  AUen  v. 
Mercier,  1  Ashm.  108. 

The  rule  of  law  is  generally  stated  to  be,  that 
the  vendor's  right  of  stoppage  in  trantitv  con- 
tinues until  tbe  goods  have  reached  their  ulti- 
mate destination  and  come  into  the  actual  pos- 
session of  the  vendee.  Mt^r  v.  Betton  d  AH. 
RR  O).  106  Mass.  70,  andX!M»  dtedi^ 
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The  arrival  of  the  goods  at  the  place  of  des- 
tination will  not  defeat  the  vendor's  ri^ht  to 
take  tbem.  That  right  will  only  be  termioat^ 
1^  the  goods  passinK  into  the  actual  or  con- 
structive poesession  df  the  vendee.  The  carrier 
is  autliomed  to  hidd  the  goods  untQ  delivered 
to  the  consignee,  and  if  they  be  removed  from 
cars  or  vessels  to  a  warehouse  used  by  the  car- 
rier for  storage  of  goods  transported,  they  re- 
main in  his  possession.  If  they  are  held  by  the 
carrier  as  the  agent  of  the  consignee,  the  vend- 
or's right  is  terminated;  but  if  they  be  held 
without  such  relation  existing  between  the 
carrier  and  tlie  vendee,  the  vendor  may  seize 
them .  iicFetridfie  v.  Pi-per,  40  Iowa,  627;  AU- 
berg  V.  iMtta,  80  lowa,  443. 

The  right  remains  not  only  while  the  goods 
are  in  motion,  and  not  only  while  they  are  in 
the  hands  of  the  carrier,  but  while  tliey  are  in 
the  tiands  of  the  warebouaeman  or  place  of  de- 
posit connected  with  their  transmission  or  de- 
Uvery,  or  in  anyplace  not  actually  or  construct- 
ively the  place  of  the  consignee,  or  not  so  in 
his  poBSf^sion  or  under  his  control  that  the 

f>utting  them  there  implies  the  intention  of  de- 
Ivcry.  (yiSfil  v.  Garrett,  6  Iowa,  480.  See. 
Beyiwldi  v.  Bosian  <£  Maine  B.  R.  48  N.  H.  680; 
Jnslee  v.  £an0,  S7  N.  H.  4M;  Seymour  y.Neio- 
ton,  106  Mass.  27S;  QroiU'v.  BiU,  4Gray,  861; 
Morrit  v.  Slaryock,  60  Miss.  609:  (klahan  T.Bii- 
coek,  21  Ohio  St.  281;  Allen  v.  Mercier,  1 
Ashm.  108. 

A  delivery  of  part  of  the  goods  does  not  op- 
«rate  as  a  constructive  delivery  of  the  whole, 
unless  the  parties  intended  it  so  to  operate;  and 
it  rests  with  the  party  who  relies  on  the  part 
delivery  as  a  ccmstructive  delivery  of  the  whole 
to  prove  such  intention.  3  Beuj.  Sales, 
10^.  1098. 

In  the  absence  of  evidence  to  the  contrary,  it 
is  to  be  assumed  that  the  delivery  of  a  part  of 
of  the  goods  is  intended  to  operate  only  as  a 
deliveiy  of  that  part  and  not  of  the  whole. 
Z  Benj.  Sales,  g  1198. 

Where  the  neight  Is  unpaid,  part  delivery 
will  not  operate  as  a  constructive  delivery  of 
the  whole,  unless  it  can  be  shown  that  the  car- 
rier assented  to  the  buyer's  taking  possession  of 
the  goods  without  payment  of  freight  or  charge 
ea.    3  Benj.  Sales,  g  1,008. 

And  this  case  expressly  finds  that  the  agent 
of  the  railroad  was  holdins  the  goods  replevied 
for  the  freight.  And  thdr  lirai  on  the  goods 
was  not  lost  or  waived  by  the  failure  of  the  road 
to  retain  possession  of  the  goods  taken  by  San- 
bom.  Jsew  Hatm  etc.  Co.  v.  Campbm,  188 
Mass.  104;  Pottey.  N.  Y.  dbNea  mg.  R.  B.  Go. 
131  Hass.  455.  See,  JBhc  parte  Cooper,  L.  R.  11 
Gh.  Div.  68;  Ex  parte  mOk,  L.  R.  14  Chan. 
D.  455. 

The  right  of  stoppage  in  tranaitu  is  of  equi- 
table origin,  but  has  fong  been  recognized  in 
courts  of  law,  by  whom  ft  Is  r^nrded  with  fa- 
vor as  calculated  in  the  most  efiectual  manner 
to  promote  substantial  justice.  Whittaker, 
Stop,  in  Trans.  153. 

And  by  the  civil  law  the  lien  prevailed  even 
as  against  actual  possession  by  the  vendee.  IMg. 
lib.  18,  title  L  L.  19. 

The  doctrine,  whldi  Is  ^tplled  in  cases  of 
contracts  within  tlie  Statute  of  Frauds  and 
acme  other  contracts,  that  a  part  delivery  of 
goods  sold  under  an  entire  contract  operates  in 


law  as  a  constructive  delivery  of  the  balance, 
does  not  apply  at  all  in  cases  of  stoppage  in 
tranntu,  for  me  exercise  of  the  right  of  stop- 
page  in  tranaUu  is  not  a  resdsfdon  of  the  con- 
tract of  sale.  Wentmrtfi  v.  OuthwUte,  10 
Mees.  &  W.  45S,  and  cases  cited.  See,  1S8 
Mass.  104;  181  Mass.  455. 

The  right  of  stoppa^  in  transitu  is  one  high- 
ly favor^  in  law,  being  baaed  upon  the  plain 
reason  of  justice  and  equity,  that  one  man's 
property  should  not  be  apphed  to  the  payment 
of  another  man's  debt.  6  Wait,  Act.  &  Def. 
612;  I/Afuila  v.  Lambert,  3  Eden.  Ch.  77; 
Oibeonv.  Carmthert,  8  Mees.  &  W.  887;  JmIm 
v.  Lane,  57  N.  H.  458,  and  cases  cited. 
Mr.  David  F.  Dudley,  for  defendant: 
The  carrier  had  transported  the  goods  from  the 
vendor  and  deposited  tbem  where  the  vendee 
always  took  possession  of  his  goods  so  trans- 
ported. The  transit  was  ended.  Benj.  SiUes, 
809,  867;  2d.  2d  Am.  ed.  g  849;  See.  Blackb. 
Sales,  348;  &ubey  v.  Heyward,  3  H.  Bl.  504; 
JackiKm  V.  Niehol,  5  Bing.  N.  C.  508;  Kendall 
v.  Marshall,  16  L.  Bep.  511;  Moset  v.  Boston 
&  Maine  R.  R.  83  N.  H.  528:  Reynolds-v.  Bos- 
ton  it  Maine  R.  B.  48  N.  H.  580;  InOee  v.  Lam, 
67  N.  H.  454;  Benj.  Sales,  §  851.  and  author- 
ities cited. 

Where  the  carrier  by  its  representative  has 
been  dealing  with  the  consij^nee  in  respect  to 
the  goods  in  question,  after  it  has  ceased  to  act 
as  carrier,  it  is  a  simple  depositary  holding  for 
the  consignee.  Smith  v.  Na^ua  dk  L.  R.  R. 
37  N.  H.  86;  Inslee  v.  Lane,  attpra;  Reynolds 
V.  R.  R.  siipra;  Brown  v.  Grand  Trunk  Rail- 
way, 54  N.  H,  686;  Moses  v.  BoUon  &  Maine 
R.  R.  supn:  Bolton V.  LaneaAire  dk  T.  R.  Co. 
L.  R.  I.  C.  P.  481.  See,  KendaU  v.  Marshall, 
18  L.  Rep.  611. 

The  curler's  change  of  character  into  that  of 
agent  to  keep  the  gows  for  the  bu^er  is  not  in- 
consistent with  his  right  to  retain  the  goods 
in  his  custody  till  his  lien  on  them  for  carriage 
or  other  charges  la  saUsfied.  Benj.  Sales,  %  868; 
Aaan  V.  Grippar,  2  Oromp.  &  J.  318. 

The  purchase  of  each  shipment  was  an  entire 
contract:  and  an  acceptance  of  part  would  be 
an  acceptance  that  would  take  the  sale  of  the 
whole  shipment  out  of  the  Statute  of  Frauds. 
Oilman  v.  HiU,  86  N.  H.  811;  Maiuffidd  v. 
Tnpp,  118  Mass.  850. 

Actual  possession  is  where  vendee  takes  the 
whole  or  a  part,  with  the  intention  of  exercising 
the  right  of  ownership  over  all.  Tanner  v. 
ScoveU.  14  Mees.  &  W.  28;  Benj.  Sales,  S§  806. 
857;  .^n«  v.  8  Mees.  &W.  481;  Softer  v. 

fVampton,  6  Bam.  &  C.  107. 

And  taking  part  in  these  cases  determines  the 
right  of  stoppage  in  transitu  as  to  the  balance 
remaining  in  the  bands  of  the  carrier  qua  car- 
rier.   Sm.  Lead.  Cas.  1218,  *906. 

The  goods  come  to  the  constructive  pOBseadon 
of  the  vendee  when  the  carrier  has  fully  per- 
formed his  contract  for  carrl^,  and  the  vendee 
has  actual  or  constructive  nolweof  their  arrival, 
and  a  reasonable  time  in  which  to  remove  them. 
After  such  notice  and  the  expiration  of  su(^ 
time,  the  carrier  becomes  a  warehouseman  and 
holds  the  goods  as  such  forthe  vendee.  Eendatl 
V.  MarsJwl,  16  L.  Rep.  511;  Motes  v.  Boston  A 
Maine  R.  R.  82  N.  H.  528;  Smith  v.  Nash-ua 
etc.  R.R.il  N.  H.  96;  JetoeU  v.  Gppid  Trut 
BaUwty.  66  N.  H.  91,  92^  B^teoCv. 
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N.  H.  688;  WentiMrth  t.  Outkwaite,  10  Mees. 
&  W.  486;  Savjyery.  Joelin,  30  Vt.  173;  Dodson 
T.  Wentuxyrth.  4  Mann.  &  Gran.  1080. 

Clark*  -J.,  delivered  tiie  opinion  of  the 

court: 

The  right  of  stoppage-in  transitu  exists  until 
the  goods  are  delivered  to  the  buyer,  or  posses- 
sion actual  or  conatnictiTe  is  taken  by  him. 
The  goods  were  sold  by  the  plaintiff  to  Sanborn 
at  BoBton,  and  sent  to  him  at  Penacook,  N.  H., 
by  railroad  by  three  different  ebipments,  arriv- 
ii^  there  October  lOtb,  25tb  and  38th.  A  part 
ofeach  shipment  had  been  taken  from  the  freight 
station  by  Sanborn  before  his  failure  November 
5,  when  the  residue  was  attached  by  the  de- 
fendant on  a  writ  against  Sanborn  and  replev- 
ined  by  the  plaintiff.  No  part  of  the  freight 
had  been  paid  October  86.  After  a  part  of  the 
goods  had  been  taken,  the  station  agent  demand- 
ed the  freight;  and  ui>on  Sanborn  nec^Iecting  to 
pay  it  the  agent  determined  to  hold  the  remain- 
der of  the  goods  for  the  payment  of  the  freight, 
but  did  not  inform  Sanborn  of  his  intention. 

No  part  of  the  goods  were  formally  delivered 
to  Sanborn.  The  rule  of  the  railroad  known 
to  Sanborn  required  the  payment  of  freight  be- 
fore the  goods  were  delivered;  but  prior  to  the 
reception  of  the  goods  In  contro.TerBy  the  agent 
bad  allowed  him,  after  goods  consigned  to  him 
were  deposited  in  the  freight  house,  to  take  a 

Cor  all  without  any  formal  delivery,  intend- 
^  Lo  collect  the  freight  while  goods  of  euffi- 
ci^t  value  to  secure  it  remained  in  the  possession 
of  the  railroad;  but  this  was  notalways  done,  as 
he  hadprevioiisly  paid  his  ftei^t  bills  promptlv 
on  demand.  Occanonally  Sanborn  left  his  goods 
in  the  depot  a  few  days  after  be  had  paid  the 
freight.  The  goods  were  together  at  the  freight 
station  and  the  agent  knew  when  Sanborn  took 
away  a  part  of  each  of  the  three  shipments  and 
made  no  objection. 

The  goods  had  reached  their  ultimate  desti- 
nationand  accordingto  the  previous  and  custom- 
ary course  of  dealing  were  so  tea  within  the  con- 
trol of  the  consignee  that  he  was  at  liberty 
to  take  away  any  that  he  chose,  and  he  had  tak- 
en away  a  part  of  each  shipment.  The  selection 
of  the  goods  removed  was  not  determined  nor 
controlled  by  any  restriction  upon  the  consign- 
ee's right  of  removal.  The  goods  remaining  at 
the  fr^ht  station  were  there,  not  because 
of  the  consi^ee's  neglect  or  refusal  to  accept 
or  his  inabibty  to  take  them,  Indee  v.  Lane,  S7 
N.  H.  464;  ReifnoUU  v.  R.  R.  48  N.  U.  580,  but 
because  he  did  not  choose  to  remove  them  at 
the  time.  They  were  left  voluntarily  and  tem- 
porarily, as  a  matter  of  convenience,  to  the  con- 
signee. By  the  previous  course  of  dealing,  the 
nueof  the'  railroad  requiring  the  payment  of 
freight  as  a  condition  precedent  to  deuTNy  had 
been  waived  and  Sanborn  had  been  allowed  to 
use  the  freight  station  for  the  temporary  storage 
of  goods  consigned  to  him,  taking  them  away 
as  ne  wanted  them.  A  portion  of  the  goods 
bad  been  at  the  station  nearly  a  month,  and  the 
last  shipment  arrived  eight  days  before  the  at- 
tachmmt  The  railroad  allowed  the  goods  to 
remain  there  for  Sanborn's  accomodation,  hold- 
ing them  as  his  agent  and  not  as  carrier.  Its 
duties  and  its  liability  as  carrier  and  insurer  had 
terminated,  and  its  responsibility  was  that  of 
ISO 


warehouseman  only.  Moaeav.  S.  RSi  N.  E 
633;  Smith  v.  R.  S.  21 N.  H.  86. 

The  customary  couree  of  dealing  is prenBcd 
to  continue,  ana  both  the  carrier  and  the  cot 
signee  must  have  understood  that  the  toodiR- 
Duined  at  the  freight  station  as  the  goods  of 
consignee.at  his  risk  and  subject  to  his  onkrud 
control,  notwithstanding  the  undisckned  im- 
pose of  the  agent  at  the  time  of  the  attadiiusi 
to  hold  the  balance  of  the  goods  until  the  fnid' 
was  paid.  "The  carrier's  change  of  chmcb' 
into  that  of  an  agent  to  keep  the  goods  for 
buyer  is  not  at  all  inctmaistent  with  im  li^: 
to  retain  the  goods  in  his  custody  till  his  bs 
upon  them  for  carriage  or  other  cbaiga  istt- 
isfied.  Nothing  prevents  an  agreement  br  ibr 
master  of  a  vessel  or  other  carrier  to  ho«  Uk 
goods  after  arrival  at  destination  asagmtoftl^ 
buyer,  though  he  may  at  the  sametimrsr: 
'I  shall  not  let  you  tidce  them  till  mv  fm^  b 
paid.'   Benj.  Sales,  4th  Am.  ed.  ^  1^- 

If  the  existence  of  a  carrier's  lien,  vtOxk 
other  evidence,  authorizes  an  infermce  ibtihr 
holds  the  goods  as  carrier  and  not  as  vaitboua- 
man,  such  an  inference  is  controlled  andichr- 
ted  in  this  case  by  the  previous  course  of  dtaSse 
between  the  earner  and  consignee.  Tbecapam 
in  which  the  railroad  held  the  goods  L<i&  qsi^ 
tion  of  fact  that  might  depend  largely  or  wbcSy 
upon  the  understanding  and  iotentioa  of  it 
raUroad  and  Sanborn,  Benj.  Sales,  1364. 
1270,  and  could  have  been  property  detennisff 
at  tho  trial  term  in  favor  of  thed^endaat 
to  some  or  all  of  the  goods,  theremaybeaqtxi- 
tion  whether  there  is  any  evidenceof  arigby 
stoppage  in  trantitv,  and  wheAer  a  deoicc 
in  fovor  of  the  plaintifh  could  be  sostuce. 

The  case  haviqg  been  submitted  for  such  fo- 
ment as  should  be  ordered  at  the  law  ten. 
there  being  no  conflict  of  evidence,  and  it 
clear  that  the  tranntut  was  at  an  end  wboiik 
attachment  was  made,  there  seems  to  be  do  « 
casion  for  another  trial. 

Judgment  for  the  d^endant. 

Bin^luun,  J.,  did  not  dt;  Oie  othtn  cn- 

cuired. 


John  E.  ROBERTSON  et  ai 

e. 

NORTHERN  KKetai. 

Under  §  19,  chap.  229,  G.  L.,  a  party  •if 
^▼•s  noiiee  of  the  takine  of  deposi- 
tions and  does  not  take  a  a^K«tioe  ^ 
pursuance  thereof  is  liable  to  the  as- 
Terse  party  in  the  sum  of  twenty-ivr- 
cents  a  mile  for  actual  travel  of  hmw^ 
or  .his  attorney  to  attend  the  same,  ■ 
though  he  is  not  guilty  of  actual  dnf 
or  neglect,  the  faiinxe  being  canstd  V 
the  unexpected  omission  of  the  mxw^ 
toattend:  {rooMT.7Ydfci»r,47>".H.5t 
affirmed  and  followed 

(Uenriinaok — Deidded  StarA  tZ,  18R1> 

CASE,  to  recover  costs,  under  §  10,  ck^  » 
of  Gen.  Laws.  Diaehargtd.   

In  the  bill  in  equltyjMidiiig  brtww  «*' 
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partieB,  on  application  of  the  defendants  and 
uaiast  the  plafntiflB'  objection,  one  of  the 
Justices  of  the  Supreme  Court  authorized  a 
commission  to  issue  to  a  consul  or  Tice-consul 
of  the  United  Stales  or,  in  the  absence  of  both, 
to  a  notarr  public,  to  take  the  deposition  of 
Hemy  C.  Sherburne,  in  behalf  of  the  defend- 
ants, at  either  Londoa,  England;  Paris,  France 
or  Brussels,  Belgium,  on  sixty  days'  notice  to 
the  plajntifis'  attorneys.  June  8,  1885,  the  de- 
feotUnts  nc^ed  the  plaintiff'  attorneys  that 
the  deposition  of  said  Sherburne  would  be 
taken  at  Penton'a  Hotel,  London,  England,  on 
August  10,  1885,  at  11  o'clock  in  the  forenoon. 
The  plointifb'  counsel  attended  at  said  time 
and  place,  and  for  that  purpose  traveled  from 
Concord,  New  Hampshire,  to  I^ondou;  but  the 
defendants  neglected  to  take  Sherbum^s  dep- 
ositiffli,  because  he  did  not  attend. 

The  plaintiffs  claim  twenty-five  cents  a  mile 
for  the  actual  travel  of  their  attome^to  attend, 
the  taking  of  depositions  under  said  notices ; 
and  the  defendants  claim  that  they  areentitled. 
if  to  anything,  only  to  the  actual  sum  they  are 
compelled  to  pay  out,  providing  it  Is  less  than 
twenty-five  cents  a  mile. 

The  statute  on  the  sub^t  is  set  out  in  the 
opinion. 

Mettrt.  Bliuduun  A  Mitchell,  for  plaint- 
iffs: 

The  statute  on  the  subject,  Qen.  Laws,  chaps. 
239,  510,  has  received  a  judicial  interpreta- 
tioQ  which  removes,  if  there  ever  existed,  any 
poedble  doubt.  Fo^At  v.  IVobnor,  47  N.  H.  648. 

The  term  neglects,  as  used  in  this  statute, 
means  to  omit.  It  does  not  necessarily  imply 
designed  failure  or  carelessness  or  imprudence. 
Clark  V.  LiOxm,  19  N.  H.  387;  Perkim  v.  Pit- 
man, 34  N.  H.  261;  Deming  v.  QoodaU,  18  N. 
H.  352;  Frazivr  v.  MerHll,  81  N.  H.  496;  Vogkt 
V.  Tieknor,  aupra;  Sotenplaenter  v.  Roeade,  54 
N.  Y.  368;  Sendet$(m  v.  FYench\  46  N.  Y.  266; 
WOiovghbif  t.  WiUoughby,  58  Eng.  C.  L.  928; 
King  r.  BwrrtR,  40  Id.  96;  Inhab.  of  New  Mart- 
iarmgh  v.  Comrt.  9  Met.  483. 

The  defendants'  counsel  suggests  that  this  is 
a  penal  statute  and  that  the  twenty-five  cents 
a  mile  is  a  penalty,  unliquidated  damages.  This 
we  deny.  The  damages  are  liquidated,  and  re- 
coverable "by  action  on  the  case,"  G.  L.  chap. 
229,  §  10,  and  not  "by  action  of  debt,"  the 
form  prescribed  for  the  recovery  of  penalties. 
G.  L.  chap.  266,  §  1. 

Mr.  William  L.  Foster,  for  defendants: 

Is  the  term  map  in  this  statute  to  be  con- 
strued as  imperative,  in  the  sense  of  tfuiM,  or 
does  it  indicate  that  the  discretionary  power  of 
courts,  with  regard  to  the  limitation  of  stat- 
utory costs  (for  there  are  no  costs  at  common 
law),  may  be  exercised  in  such  a  case  as  thisf 
"Words  and  phrases  shall  be  construed  accord- 
ing to  the  common  and  approved  usage  'of  the 
language."   G.  L.  chap.  1,  §  2. 

Our  statute  thus  enforces  the  rule  of  con- 
struction and  interpretation  which  the  courts, 
in  the  absence  of  such  a  statute,  have  always 
recognized.  1  Kent.  Com.  463  and  iiotet. 

The  word  may  is  sometimes  a  permissive 
and  sometimes  a  directory  word  in  the  con- 
struction of  a  statute.  It  has  frequently  been 
held  that  the  word  is  to  be  construed  must  or 
»hall  where  and  only  where  public  interests 
and  rights  are  concerned  and  where  the  public 
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or  third  persons  have  a  claim  de  jure  that  Uie 
power  should  he  ezerdaed.   In  other  eases  the  . 
enactment  is  not  imperative.  Make  v.  P.  A  C. 
E.  R.  89  N.  H.  485. 

No  general  rule  of  construction  can  be  laid 
down  on  this  subject  further  than  that  that 
exposition  ought  to  be  adopted  which  carries 
into  effect  the  true  intent  and  object  of  the 
Iiegislature  in  the  enactment.  The  ordinary 
meaning  of  the  language  must  be  presumed  to 
be  interaled,  unless  It  would  manifestly  defeat 
the  object  of  the  provisions.  Minor  v.  Mech. 
BavJc,  1  Pet.  46,  64(36  U.  8.  bk.  7,  L.  ed.  47); 
Buffalo  Plank  Road  Co.  v.  Gomrs.  10  How.  Pr. 
387;  State,  ex  tel.  v.  H<^t  Co.  Ct.  89  Mo.  521, 
524;  Seiph  v.  Elizabeth.  8  Dutch.  407,  410; 
Wmiama  v.  Pwple.  34  N.  T.  405:  Proctor  v. 
Oreen,  59  N.  H.  850,  352;  Potter,  Dwar.  220, 
n.  27. 

Again;  It  is  said  that  In  construing  statutes 
the  word  may  will  be  considered  as  mandatory 
only  for  the  purpose  of  sustaining  or  enforcing, 
but  not  for  creating  a  right.  Stote,  ex  nel.  v. 
Holt  Co.  Ct.  supra. 

The  usual  import  of  the  word  as  used  in  a 
statute  is  permissive.  The  primary,  ordinary, 
popular  and  grammatical  sense  of  the  word  is 
also  the  oidinaiy  and  usual  legal  one.  The 
other  is  the  exception.  Warner  v.  Beert,  28 
Wend.  103,  156;  CommontmUth  v.  Hayneg,  107 
Mass.  194,  197;  Coo}c£  v.  State  Nat.  Bank,  63 
N.  Y.  96;  KeUi/  v.  Aforae,  3  Neb.  324,  228;  Bea»- 
ley  V.  People,  89  Ul.  571,  576. 

The  failure  to  take  the  depodtion  not  being 
by  reason  of  any  fault  or  neglect  of  the  party 
giving  the  notice,  the  statute  does  not  apply  to 
this  case;  and  the  plaintiffs'  sufficient  remedy, 
on  account  of  their  expenses,  is  afforded  by  the 
discretionary  power  of  the  court  to  allow  such 
costs  In  the  pending  suit,  in  which  the  notice  of 
caption  was  given,  as  the  court  may  deem  just. 

G.  L.  chap.  l83,  g  2. 

The  ordinary  rigniflfiation  of  nu^  will  not 
be  rejected  and  an  unusual  definition  substi- 
tuted.   In  such  a  statute  the  word  and  cannot 
be  construed  to  mean  or.    U.  S.     Thi  eatet 
Shawls,  2  Paine,  162. 

If  there  is  such  an  ambiguity  as  to  leave 
reasonable  doubts  of  the  meaning  of  the  words 
employed,  the  court  will  not  inflict  the  penalty. 
The  ikterpriee,  1  Paine,  82. 

In  till  cases  under  penal  statutes,  where  there 
is  a  question  of  doubt,  the  party  of  whom  the 
penalty  is  claimed  is  entitled  to  the  benefit  of 
the  doubt.  Chxise  v.  N.  T.  C.  R.  R.  Co.  26  N. 
Y.  533;  1  Bl.  Com.  88;  Pike  v.  Jenkins,  12  N. 

H.  255,  361. 

If  a  bond  or  other  obligation  be  upon  a  con- 
dition which  becomes  impossible  by  the  act  of 
God  or  by  inevitable  casualty,  the  obligor  is 
not  bound  to  pay  it.   2  Story,  Eq.  Jur.  §  1807. 

If  this  penalty  were  provided  for  in  a  recog- 
nizance or  other  obligation  or  contract  under 
seal,  then  by  force  of  another  statute,  the 
.  plaintiffs  could  recover  only  "such  amount  as 
IS  equitably  due."   G.  L.  chap.  283,  §  9. 

If  the  plaintiffs  get  compensation  for  their 
time  and  expenses,  they  get  all  that  in  justice 
they  are  entitled  to.         2  Star,  £q.  Jur. 
1314,  1816. 

This  statute  has  never  been  judicially  inter- 
preted. 

The  case  of  VogU  v.  K^«^g,47  Qg^^. 
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was  decided  prior  to  the  eoactment  of  thepres- 
ent  law  and  was  goveined  by  Ser.  Stat  autp. 
188,  §3.  The  t«nDBof  that  statute  were:  "Such 
adverse  party  shall  be  entitled  to  recover,"  in- 
stead of  may  recover,  as  the  law  now  stands. 

Although  the  word  neglieence  is  generally 
used  Id  the  sense  of  culpable  negligence, 
Sheann.  &  Redf.  Neg.  §  7,  its  existence  is  ordi- 
narily a  questioo  of  lact. 

There  is  no  absolute  rule  as  to  what  consti- 
tutes negligence;  that  conduct  which  might 
be  BO  termed  in  one  case  being  in  another  prop- 
erly considered  ordinary  care.  It  is  always 
therefore  a  question  of  fact  as  to  the  relative 
degree  of  care  or  want  of  it,  growing  out  of  the 
circumstances  and  conduct  of  the  parties. 
Phila.  &  Reading  B.R.  Go.  v.  tipearen,  47  Pa. 
St.  900,805. 

Negligence  Is  sometimes  defined  want  of  or- 
dinary care  under  the  circumstances  of  the  case. 
The  standard  is  therefore  necessarily  variable; 
no  fixed  rule  of  duty  can  be  formed  which  can 
apply  to  all  cases.  Schum  v.  Bi.  R.  R.  Co.  107 
Pa.  St.  8,  11:  OaUna  &  0.  U.  R.  R.  Co.  v.  Tar- 
leood,  17  111.  509.  519:  StaUv.  M.  &  L.  R.  R.  52 
N.  H.  528, 557;  Paim  v.  Q.  T.  R.  58  N.  H.  611, 
613;  Reeres  v.D.L.AW.R.R.Co.  SO  Pa.  St  454, 
457,  461;  Watmm  v.  BaU,  46  Conn.  204-307; 
Story,  Bail.  ^  16;  Browne,  Dom.  ReL  180. 

In  an  action  to  recover  a  statutorv  penalty 
for  negligence,  it  devolves  on  the  plawtiff  to 
establish  a  negligent  omission  of  duty.  Weat. 
U.Tel.  Co.  V.  McDaniei,  1  West.  Rep.  278;  HaU 
V.  Brman,  64  N.  H.  495;  State  v.  Smith,  18  N. 
H.  91;  Tulerv.  Flandert.Sl  N.  H.  618;  State  v. 
DatUdt,  44  N.  H.  8SS,  886;  Cool.  Torta.  680  and 
n.  1. 

Allen./.,  delivered  theopinionof  the  court: 

"If  any  party,  after  giving  notice  to  the  ad- 
verse party,  as  aforesaid,  neglects  or  refuses  to 
take  a  deposition,  such  adverse  party  may  re- 
cover twmty-five  cents  a  mile  for  actual  travel 
of  himself  or  t^is  attorney  to  attend  the  same, 
by  action  on  the  case,  unless  seasonably  noti- 
fied in  writing,  signed  b^tfae  party  giving  such 
notice,  that  such  deposition  will  not  be  taken." 
O.  L.  chap.  229,  §  10. 

The  deiendants  claim  that  upton  a  fair  inter- 
pretation of  this  statute  the  plaintiffs  can  only 
recover  the  necessary  expenses,  not  exceeding 
twenty-five  cents  a  mile,  for  actual  travel  in  at- 
tending at  the  place  notified  for  the  caption  of 
the  deposition. 

The  interpretation  of  the  statute  is  the  ascer- 
tainment of  the  legislative  intention;  and  that 
intention  is  found  by  the  natural  weight  of 
competent  evidence.  Evidence  of  an  intention 
tiiat  the  suffering  parly  should  recover  the 
whole  sum  indicateain  the  statute  is  found  in 
the  fact  that  language  is  used  similar  to  that 
frequently  used  in  o^er  statutes  for  the  recov- 
^  of  a  definite  sum  as  liquidated  damages. 
The  money  expended  by  one  town  in  the  sup- 
port of  a  poor  person  chargeable  to  another 
town  may  be  recovered  of  the  town  charge- 
able. G.  t.  chap.  82,  §  10. 

The  person  to  whom  damages  are  awarded 
for  land  taken  fora  highway  "nu^  recover  Uie 
same  with  interest."  Chap.  70  g  f. 

Any  person  compelled  to  pay  damages  for  the 
escape  of  a  prisoner  may  recover  the  same,  etc 
Chap.  220,  §7. 
122 


"All  penalties  and  forfeitures  may  be  re- 
covered by  action  of  debt,"  etc.   Cmtp.  266, 

§1- 

These  are  instances  of  the  use  of  the  pennis- 
sive  phrase  "may  recover"  in  statutes,  where  a 
sum  named  or  one  to  be  be  found  1^  compu- 
tation from  given  data  Is  always  the  measure 
of  the  recovery. 

The  Act  of  December  3,  1828,  g  7,  N.  H. 
Laws,  1880,  607,  provided  for  the  recovery  of 
"Double  the  fees  whichare  allowed  by  law  to 
witnesses  for  their  travel  and  attendance  at 
court  in  the  trial  of  civil  causes;"  and  the  lan- 
guage giving  the  remedy  is:  "Shall  be  entitled 
to  have  and  recover,  in  an  action  on  the  case." 
Under  this  statute  it  does  not  appear  to  have 
been  questioned  that  the  recoveiy,  when  had. 
sbould  be  the  double  witness  fees  named.  Wil- 
ton V.  Ktuxc,  12  N.  H.  847;  Oould  t.  KeU^,  18 
N.  H.  551. 

By  the  Revised  Statutes,  chap.  188,  ^  2S, 
the  adverse  party  to  whom  notice  was  givm 
was  entitled  to  recover  of  the  party  neglect- 
Ine  to  take  the  depoeidon,  twenty-five  cents  a 
mile  for  actual  travel  of  himself  or  attorney  to 
attend  the  caption.  Under  that  law,  the  decis- 
ions have  been  that  the  aggrieved  party  was 
entitled  to  recover  according  to  the  rate  fixed 
in  the  statute.  Poteers  v.  Hate,  36  N.  H.  145, 
164;  Voffhtf.  Tieknar,  47  N.  H.  548. 

Since  the  adoption  of  the  Revised  Statutes, 
the  only  change  made  in  the  law  was  iu  the  en- 
actment of  the  G^eral  Statutes  of  1807.  O.  L. 
chap.  310,  §  10,  where  the  words  "may  reoov- 
er,  now  in  the  statute,  were  substituted  for 
tlM  words,  "shall  be  entitled  to  recover."  In 
making  this  change  the  commissioners  of  re- 
vision have  not  indicated  by  sign  or  abbrevia- 
tion upon  the  margin  of  their  report  that  any 
change,  vert^,  material  or  sensible  was  in- 
tends. The  obvious  and  natural  meaning  of 
the  two  phrases  as  ap^ed  to  the  subject  of  the 
statute  is  the  same.  The  words  of  the  one  are 
abbreviated  In  the  other,  bat  the  sense  Is  not 
changed.  "  Shall  be  entitled  to  recover"  is 
that  the  party,  under  the  chrcumstancea  named, 
shall  have  the  right,  privilege,  power  to  main- 
tain an  action  and,  in  the  event  of  success,  to 
recover  the  amount  named  in  the  statute.  So 
the  words  "may  recover,"  as  applied  to  the  ob- 
ject of  the  proceeding,  can  only  be  taken  as 
giving  the  ri^t;  entitling  the  pai^,  if  be 
chooses,  to  bring  and  {nosecute  tiie  actionand. 
if  he  proves  the  necessary  conditions,  recover 
twenty-five  cents  for  evCTT  mile  of  actual  travel 
as  liqmdated  damages.  Had  the  Legislature  in- 
tended that  the  party  complaining  should  be 
limited  in  his  recoverv  to  actual  expenses,  or 
what  migbt  be  fonna  equitaUy  diie,  or  to 
some  leas  sum  than  that  nuned  in  the  statute, 
the  intention  would  in  some  way  have  been  ex> 
pressed,  as  has  been  d<aie  in  the  statute  pro- 
viding for  the  recovery  of  any  penalty  or  tor- 
feiture  in  a  recognizance  in  a  civil  action  and 
in  any  obligation  or  contract  under  seal,  whoe 
judgment  shall  be  rendered  f the  amonnt 
found  equitably  due. 

The  defenduite  claim  that  thdr  acddental 
omisdoD  to  take  the  deposition,  with  no  fsnlt 
on  their  part,  makes  a  case  not  wilhta  the 
meaning  of  the  phrase  "ne^ecta  and  refuses" 
as  used  in  the  statute,  and  that  there  can  be 
no  recovery  b^^^^^Q^^^  « 
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wbat  is  equitably  due.  ^la  Wil»onv.Knox,  tu- 
jmi,  decided  in  1841,  when  the  same  words 
were  in  the  statute,  it  is  said:  "The  statute  was 
designed  to  give  an  adequate  and  sufficient 
remuDeratioQ  for  expenses  incurred,  in  case  of 
an  attendance  agreeably  to  notice,  on  a  pro- 
posed caption  of  depositions,  where  no  deposi- 
tions were  taken.  And  in  Gould  y.  JCelley, 
18  N.  H.  559,  the  "negligence  and  refusal" 
of  the  party  failing  to  proceed  with  the  cap- 
tion is  spoken  of  as  his  "default"  And  m 
Voght  THeknor,  mpra,  in  1807,  the  full  sum 
of  twenty-five  cents  a  mile  was  decided  to  be 
the  true  measure  of  damages,  although  the  de- 
fendant was  without  fault  and  usea  due  dili- 
gence in  the  attempt  to  take  the  deposition. 

A  uniform  construction  has  been  given  to  the 
'statute  In  these  decisions;  and  no  distinction 
has  been  made  between  cases  of  innocent 
omisdon  and  willful  neglect.  The  statute 
fixes  the  amount  of  compensation  which  the 
party  who  is  notified  and  attends  at  the  time 
and  place  indicated  is  entitled  to  recover  of 
the  party  giving  the  notice  and  neglecting  to 
take  the  deposition. 

The  plaintiff  havins;  attended  agreeably  to 
the  notice  ia  entitied  to  recover  twen^-flve 
cents  a  mile  for  the  distance  etudi  way  actu- 
ally traveled  by  his  attorney  making  the 
joomey  for  the  inirpose.  If  Uie  question  were 
a  new  one,  the  court  mi^fat  and  perhaps  would 
liave  taken  a  different  view  and  limited  the  re- 
covery to  such  sum  as  might  have  been  foimd 
to  be  equitably  due.  But  upon  a  question  of 
statutory  coostruction,  we  feel  bound  by  the 
repeated  decisions  heretofore  nude. 

Carpenter*  did  not  sit;  Blodgfett,  J., 
dissented;  tiie  others  concurred. 


Samuel  ALLARD  et  al. 
Ebenezer  CARLETON. 

For  the  purpose  of  maMng  partition  of  a 
spring  and  aqueduct  owned  in  com- 
mon by  several  persons  a  aale  of  the 
whole  may  be  ordered  by  a  court  of 
equity^  although  the  right  of  one  of  the 
owners  has  become  appnrtemuit  to  his 
oUier  real  estate. 

(Ooos  Decided  March  12. 1880.) 

F equity.   On  defendant's  exceptions  to  de- 
cree. OnerruUd. 
Bill  praying  for  partition  t/t  a  qning  and 
aqueduct  lesoing  thereto,  owned  in  common 
by  the  plaintiff  and  the  defendant.  Facts 
found  by  a  referee. 

There  Is  no  practical  mode  of  dividing  the 
property  in  question,  and  no  mode  of  ascertain- 
uigwhen  the  defendant  has  his  share  of  the 
viter,  iHit  by  cooducting  all  the  water  to  a  res- 
ervoir and  thence  dfstrimitiDg  it  to  Uie  several 
owners;  and  that  would  entail  an  unwarranted 
expense.  A  sale  of  the  property  would  be  In- 
e<iuitable  because  the  plaintifls  are  in  a  randl- 
tioD  to  becrane  purchasen  and  the  defendant  is 
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not.  The  defendant  has  heretofore  taken  water 
from  the  aqueduct  to  sappljy  his  hotel  prem- 
ises in  Whitefield,  and  he  culmed  that  his  in- 
terest in  the  spring  and  aqueduct  had  become 
an  appurtenance  to  said  hotel  premises.  The 
value  of  his  interest  is  $500,  and  the  most  just 
and  equitable  disposition  of  the  controversy 
seems  to  be  that  the  plaintiffs  pay  the  defend- 
ant $500  for  his  interest  and  the  defendant 
thereupon  convey  the  same  to  them.  Upon  the 
coming  in  of  the  rwort,  ao  alternative  decree 
was  entered  giving  the  defendant  twenty  days 
to  elect  whether  he  would  accept  fSOO  for  his 
interest  In  the  property,  and  providing  that  in 
case  he  should  not  so  elect  the  whole  should  be 
sold  by  a  receiver  appointed  for  that  purpose 
and  the  proceeds  divided  among  the  owners  ac- 
cording to  their  several  interests.  The  defend- 
ant claimed  that  the  court  had  not  legal  power 
to  order  a  sale  of  such  property  under  the  cir- 
cumstances shown,  and  excepted  to  the  decree. 

Messrs.  W.  ft  H.  Heywood.  for  defend- 
ant. 

Messrs.  Ladd  &  Fleteher,  for  plaintiffs. 

Blodffett,  J.,  delivered  the  opinion  of  the 

court: 

Whatever  is  capable  of  being  divided  may 
be  the  subject  of  partition  in  equity;  Allnatt, 
Partition,  84;  and  the  inconvenience  or  difficulty 
of  making  partition  is  no  objection.  I  Sto. 
Ea.  Jur.  12th  ed.  S  666. 

Moreover,  for  uie  sake  of  convenience,  in 
equity  a  recompense  may  be  made  by  a  sum  of 
money  to  one  of  the  parties,  so  as  to  prevent 
injustice  or  nnavoidaUe  inequality;  Id.  654, 
656;  or  the  court  may  order  a  sale  of  the  sub- 
ject matter  and  a  division  among  the  several 
owners  accordmg  to  their  respective  titles,  as 
its  powers  are  adequate  to  a  full  compensatory 
adjustment.  Pdl  v.  BaWsExrt.  1  Rich.  (S.C.) 
Eq.  361;  Holmes  v.  Holmes,  2  Jones  (N.  C.y 
Eg.  884;  Gregory  v.  Gregory,  69  N.  C.  522; 
MeQUlivrfty  v.  Evans,  27  Cal.  93;  R'>yston  v. 
Royston,  18  Ga.  425;  Coleman  v.  Lane,  26  Ga. 
515;  Graham  v.  Graham,  8  Bush  {Kv.)  834; 
Thurston  v.  Minke,  82  Md.  571;  Rossy.  Ramsey, 
8  Head  (Tenn.)  16. 

And  if  the  defendant's  right  to  the  spring  and 
aqueduct  is  to  be  regarded  as  an  appurtenant 
to  and  a  part  of  bis  hotel  property,  as  be  con- 
tends, an  order  of  sale  of  such  ri^ht  in  com- 
mon with  those  of  the  pl^ntiffs  might,  under 
the  circumstances,  properly  be  onlered  if  the 
partition  proce«3ings  were  at  law;  G.  L.  chap. 
247,  ^  25;  and  the  power  of  the  court  to  make 
such  order  can  certainly  be  no  less  when  the 
proceedings  are  in  equity. 

Exceptions  oTi&rruled. 

Clarkt  J.,  did  not  sit;  the  others  concurred. 


HARDT 

V. 

NYE,'Appt. 

1.  A  deelaratloB  upon  Q.  L.  chap.  144,  %  10 
to  recover  twice  tke  Talue  of  stray 
beaats  found  and  taken  up  bv  the  de- 
fendant, whereof  no  notice  has  been 
given,  must  all^;e  that  the  owi|er  was 
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S.  AmndMMts  are  not  allowed  when 
the  finctBshow  that  Jnsttoe  does  not  re- 
quire It. 

(Cheshire  Decided  March  12, 1886.) 

ON  demurrer  to  declaration.   Judgment  for 
defendant. 

Debt  upon  G.  L.  cbap.  144,  §  10,  to  recover 
twice  the  value  at  two  aheep  ana  two  lambs 
of  the  plaintiff  alleged  to  have  been  found  by 
the  defendant  and  taken  into  his  possession, 
wbereof  be  neglected  to  give  notice  to  the  town 
clerk  of  Roxbury,  as  required  by  law.  Facts 
found  by  a  referee  upon  an  appeal  from  the  judg- 
ment of  a  Justice  of  the  peace;  the  declara- 
tion contained  no  all^ation  that  the  owner  of 
the  animals  was  unknown;  and  the  defendant, 
at  the  hearing  before  the  referee,  died  a  general 
demurrer. 

Mr.  I<eon»rd  Wellinflrt<m,  for  plaintiff. 
Mr.  Don  H.  Woodward*  for  dfxendant, 
appellant: 

This  is  an  action  to  recover  a  penalty.  Con- 
sequently, not  only  the  law  but  the  report  of 
the  referee  finding  the  facts  in  the  case  are  to 
be  construed  strictly  against  the  plaintiff. 
Wood  V.  Adams,  35  N.  H.  82,  86. 

The  statute  forbids  anyone  to  take  up  sheep 
as  strays  from  April  1,  to  November  1,  unless 
the  same  are  doing  damage  in  some  inclosure. 
G.  L.  chap.  144,  t;  13. 

The  justice  before  whom  this  action  was  be- 
gun had  jurisdiction  only  to  recover  a  penalty 
not  exceeding  $18.88.  G.  L.  chap.  266,  §  1. 

The  declaration  does  not  show  nor  does  the 
case  that  the  defendant  had  six  days  in  which 
to  give  notice  under  §  1,  chap.  144,  G.  L. 
provided  the  defendant  had  taken  up  the  sheep 
as  strays. 

Blodgett,  J.,  delivered  the  opinion  of  the 
court: 

Chapter  144  of  the  General  Laws,  relative  to 
strays  and  lost  goods,  does  not  require  the 
taker  up  or  finder  to  fi^ve  notice,  in  the  man- 
ner  thoie  specified,  if  the  owner  is  Iniown, 
J(me»  V.  Smyth,  18  N.  H.  119,  and  as  theplain^ 
iff's  declaration  does  not  allege  that  the  owner 
of  the  animals  in  question  was  not  known  to 
the  defendant,  it  consequenUv  states  no  cause 
of  action  entitling  the  plaintift  to  the  recovery  of 
the  statutory  penaltj^  for  the  neglect  to  give 
such  notice.  Nor  will  an  amendment  of  the 
declaration  in  this  respect  be  permitted,  because 
amendments  are  allowed  solely  for  the  preven- 
tion of  injustice;  and  upMi  the  facts  reported 
in  this  case,  justice  does  not  require  its  allow- 
ance. Bedding  v.  Dodge,  59  N.  H.  98;  I^Obijia 
V.  Jm.  Co.  59  N.  H.  148. 

Exceptions  sustained. 

Judgment  for  tlu  defendant. 

Allen,  J.,  did  not  At;  the  others  concurred. 


Clinton  M.  GKEEN 
Arthur  L.  CURRIER. 

Where  land  la  snUeot  to  two  mort< 

Oas  held  by  different  pereons,  and 
rst  mortgagee  is  in  poBsession  for  the 
purpose  of  foreclosure,  his  quitolaim 
conT^«nee  to  a  purohaeer  <^  the 


equity  of  redemption  operates  aa  an 
assignment  of  the  first  mortg^age*  and 

not  as  a  dischai^e  of  it.  Justice  requiring 
the  instrumoit  to  have  that  effect. 

(Merrlmac  Decided  Uaroh  U.  1886.) 

ON  report.  Judgment  for  defendant. 
Wnt  of  entry.  Facts  found  by  the  court: 
December  1870,Francis  B.  Benry  mortgaged 
his  farm,  of  which  the  demanded  premises  con- 
stitute a  small  part,  to  the  Pittafield  Savings 
Bank  to  secure  his  note  for  $4,260.  June  3, 
1881,  be  mortgaged  the  same  farm  to  the  plaint- 
iff, subject  to  the  foregoing  mortgage,  to  secure 
his  note  for  $844.44.  Febniary  24,  1883,  the 
Savings  BasA  filed  a  bill  in  equi^  against 
Berry  and  the  plaintiff,  together  with  others, 
for  a  foreclosure  of  the  mortgage  to  the  bank. ' 
The  plaintiff  did  not  appear,  and  the  bill  was 
taken^trocfwrfiMoastohim.  At  the  April  Term, 
1884,  It  was  decreed  that  the  amount  due  to  the 
bank,  as  of  September  1,  1884,  was  $5,697.14. 
and  that  the  right  of  redemption  should  be 
foreclosed  in  one  year  after  the  bank  should 
be  putin  possession  of  the  premises.  Awiitof 
possession  wasiasued,  and  the  bank  put  in  pos- 
session under  it,  November  10,  1884,  and  the 
right  of  redemption  became  fully  foreclosed  on 
the  10th  day  of  November,  1886.  The  valne 
of  the  premises  was,  from  the  time  of  the  filing 
of  the  bill,  end  is  now  considerably  leas  than 
the  amount  of  the  mortgage  to  the  bank.  Green 
made  no  offer  and  did  not  desire  to  redeem. 

September  18,  1888,  Benr  executed  a  war- 
ranty deed  of  the  demanded  premises  to  thede- 
fendant,  and  September  19, 1888,  the  bank  ex- 
ecuted a  quitclaim  of  the  same  premises  to  the 
defendant.  These  deeds  were  deposited  in  the 
hands  of  Geo.  F.  Berry,  to  be  debvered  onlv  in 
case  the  bank  prevailed  in  the  bill  in  equity, 
and  upon  the  {wmnent  by  the  defendant  to  the 
bank  of  $125,  wnich  was  the  full  value  of  the 
land.  The  deeds  were  delivered  to  the  defend- 
ant, and  the  defendant  paid  $125  to  the  bonk 
on  the  80th  day  of  December,  1884. 

After  September,  18,  1883.  and  before  De- 
cember 80,  1884,  the  defendant  erected  a  bouse 
on  the  premises  with  the  assent  of  Bertpr  and 
the  bank,  and  with  the  knowled^  but  without 
the  express  assent  of  the  plaintiff.  The  land 
and  buildings  were  at  the  time  of  the  deliveiy 
of  the  deeds  and  are  now  of  the  value  of  $2,000 
or  more. 

Mr.  A.  F.  Im  Norrist  for  plaintiff: 

If  a  mortgagee  of  real  estate  stand  by  at  a  sale 
of  part  of  the  premises  by  the  mortgagor,  ac- 
quiesce in  the  sale  and  receive  the  conaioeration 
of  the  purchase,  that  part  of  the  premises  is 
thereby  freed  from  the  mortmge.  MeOamidt 
v.  Digby,  8  Blackf.  Ind.  W\Water$  v.  Watert, 
20  Iowa,  868. 

Ciurier  is  presumed  to  have  paid  for  the  ri^ 
to  redeem  only  what  the  land  was  worth  over 
and  above  both  mortgages.  Wadt  v.  Bovard, 
6  Pick.  492. 

A  deed  of  release  or  quitclaim  by  the  mort- 
gagee to  the  mortgagor  or  totbe  owner  ot  the 
equity  of  redemption  will  discharge  the  mort- 
gage, although  the  mortgagee  has  also  acquired 
some  other  claim  or  title  to  the  premises,  i 
Jones,  Mort.  §  972;  1  HiU.  Mort.  650,  §  60. 

Mettra.  Chaee*  Streeter  and  Bhawnos. 

for  defendant:  C^r^r^rtlo 
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The  quitclaim  deed  from  the  Httsfleld  Sav- 
ings Bank  to  the  defendant,  transferred  to  him 
""aU  the  right,  title  and  intowt^'  it  then  had  in 
and  unto  the  demanded  premises.  The  bank's 
"right,  title  and  interest"  at  that  time  were 
those  of  a  mortga^^,  having  possesion  of  the 
mortgaged  premises  for  the  purpose  of  fore- 
closure, hy  virtue  of  a  process  of  this  court,  is- 
sued in  a  suit  to  which  the  plaintiff  was  a  partv, 
and  hy-  the  results  of  which  he  is  bound.  By 
the  quitclaim  deed  from  the  bank,  the  defend- 
ant acquired  said  possession  and  other  rights,  so 
far  as  the  demanded  premises  are  concerned; 
and  the  plaintiff  cannot  maintain  this  action 
against  the  defendant  any  more  than  he  could 
have  maintained  a  like  action  against  the  bank, 
if  it  had  not  transferred  Its  possession  to  the 
defendant.  Smith  v.  Smith,  15  N.  H.  55,  66; 
Wallace  v.  Goodall,  18  N.  H.  439;  Hutehim  v. 
€aHet(m,  19  N.  H.  487,  614;  Hob»on  v.  RoUifi, 
20  N.  H.  41,51;  Tlu>mdike  v.  JTorm,  S4N.  H. 
454,  460;  Lativprey  v.  Nudd,  29  N.  H.  299; 
Hind*  V.  BalUm,  44  N.  H.  619 

Under  the  circumstances  of  this  case,  the  law 
will  treat  the  quitclaim  asan  asdgnmentof  the 
mortgage  pro  ianto.  Bacon  v.  Qoodnmo,  89  N. 
H.  415,  and  authorities  cited. 

Clark,  J.,  delivered  the  opinion  of  the 
■court: 

The  quitclaim  deed  of  the  bank  to  Currier 
conveyed  to  him  the  tide  of  the  bank  in  the 
premises,  which  was  that  of  a  mortgagee  in  pos- 
sesuon  for  the  purpose  of  foreclosure;  Hinds  v. 
&Uiou,  44  K.  H,  619;  and  by  his  continued 
possession  under  the  deed,  the  foreclosure  pro- 
ceedings, to  which  the  platntifF  was  a  party, 
were  completed  and  Currier's  mortage  title 
became  absolute  as  against  the  plaintiff.  The 
deed  from  Berry  to  Currier  is  immaterial.  It 
was  a  conveyance  of  the  equity  of  redemption 
which  did  not  affect  either  of  the  prior  mort- 
gage titles,  or  the  title  subsequently  acquired 
by  Currier  from  the  liank.  It  could  operate 
upon  the  subsequently  acquired  mortgage  title 
only  by  way  of  merger,  and  there  comcT  be  no 
merger  because  of  ue  intervening  mortgage 
title  to  the  plaintiff,  hi  such  a  case  It  is  to  he 
presumed  as  matter  of  law  that  the  parties  did 
not  intend  to  extinguish  the  mortgage.  The 
doctrine  that  where  the  purchase  oi  an  equity 
of  redemption  takes  an  assignment  of  the  mort- 
gage it  does  not  operate  to  extinguish  it,  if  it  he 
for  the  interest  of  the  assignee  to  uphold  it,  is 
too  well  settled  to  require  the  citation  of  au- 
thorities. Hae<m  v.  Ooodnoto,  69  N.  H.  415; 
Stanfong  v.  Thimpmm,  49  N.  H.  272. 

And  when  it  will  subserve  the  purposes  of 
justice  equity  restores  a  mortgage  released 
through  mistake  and  gives  it  to  its  original 
priority  as  a  lien.  Hammond  v.  Barker,  61  N. 
H.  58. 

Judgment  for  the  defendant. 

Cupuiter,  did  not  sit;  the  Others  con- 
curred. 


David  FERHAM 
«. 

HAVERHILL  FIBER  CO.  ef  al. 

1.  It  will  be  ascertained  at  the  trial  term 
whether  there  are  persons  not  made 
plaintiffs  in  a  bill  in  equity,  who  will  be 
affected  hy  the  decree,  and  if  bo,  snch 
persons  may  be  there  Joined. 

2.  A  bill  in  equity  may  be  maiatalned  by 
an  attaching^  creditor  to  remove  the 
cloud  of  a  tax  deed  upon  the  title  to 
real  estate  of  the  debtor  which  he  has  at- 
tached. 

(Orofton — Decided  Haroh  12, 1B88.) 

IN  equity.  Decree  for  plaintiff. 
But  to  remove  a  cloud  upon  the  title  of  two 
parcels  of  land  in  Haverhill  crmted  by  tax  deeds 
thereof  dated  February  0, 1885.  Facts  found  by 

the  court: 

April  1,  1888  the  premises  in  question  were 
owned  by  a  voluntary  Corporauon  called  the 
Haverhill  Fiber  Co.,  which  has  its  principal 
place  of  business  in  Haverhill.  Having  knowl- 
edge of  tiie  above  facts  the  selectmen  put  the 
premises  into  the  nonresident  Ibt,  and  they 
were  afterwards  sold  and  deeded  by  the  collect- 
or to  the  defendant  Pike  for  the  tax  of  1888  so 
assessed  on  them.  The  interest  of  the  plaintiff 
in  the  premises  is  that  of  an  attaching  creditor 
of  the  Fiber  Co.  The  plaintiff  is  described  as 
trustee  of  the  Haverhill  Pulp  Co.  The  defend- 
ant objected  that  tliepltdatm's  eeetuie  qtie  trust 
should  have  been  joined  as  plaintiff  in  the  bill. 

Meaers.  Chase  A  Streeter,  for  plaintiff: 

If  plaintiff's  txetuit  que  trust  should  be  made 
parties,  the  bill  may  how  be  amended  in  that 
respect.  Mther  v.  Hughet,  60  N.  H.  469;  Stdh 
bine  v.  Ine.  Co.  S9  N.  H.  148.  ' 

Any  evidence  which  showed  knowledge  of 
the  board  that  the  Company  was  resident  of 
Haverhill,  was  competent.  The  board,  know- 
ing the  owners,  must  tax  to  them.  Thompeon 
v.  Oerrith,  57  N.  H.  67. 

Whether  the  pulp  mill  was  in  Walcott's  oc- 
cupancy April  1, 1888,  was  a  question  oi  fact. 
The  presidmg  Justice  has  fomid  as  a  fact  that  It 
was  then  occupied  by  Walcott.  That  finding 
is  conclusive.unlessthecouTtnowsays  that  there 
was  no  evidence  in  the  case  competent  to  be 
submitted,  tending  to  show  that  Walcott  then 
occupied  it.  Par/e  v.  Parker,  48  N.  H.  868; 
Hopey  V.  Brown,  59  N.  H.  116. 

The  statute  plainly  provides  that  the  prem- 
ises should  "  be  taxed  as  resident  by  the  num- 
ber of  the  lot  or  such  other  description  as  it  is 
commonly  known  by,  with  the  name  of  the 
occupant  as  such;  and  the  estate  so  taxed  shall 
be  holden  and  liable  to  be  sold  In  the  same 
manner  as  the  teal  estate  of  residents  is  hold 
en  and  sold  for  taxes."  Gen.  Stat.  chap.  64, 
§19. 

The  aaseesment  of  the  land  as  nonresident 

being  irregular,  the  sale  for  taxes  was  unauthor- 
ized, and  Hie  collector's  deed  conveyed  no  title. 
Perley  v.  StanUy,  69  N.  H.  688;  Burr.Tax.210, 
and  cases  cited;  Barker  v.  Hemdtine,  27  Me. 
854. 

In  WelUv.  Burhank,  17  N.  H.  412,  the  court 
say :  ' '  The  assessment  of  a  larger  tax  than  was 
aitfhorized,  even  if  the  excess  is  onlvidne  centq. 
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vitiates  the  whole  proceeding.  There  can  be 
no  valid  sale  for  the  collection  of  it.  The  max- 
im, De  minimis  7wn  curat  Ur,  cannot  save  it." 

Under  such  circumstances  as  these,  courts  of 
equity  will  exercise  jurisdiction  and  extend  re- 
lief, on  the  ground  that  a  cloud  on  the  title  ex- 
ists or  is  imminent  See,  opinions  in  Brook*  v. 
Hoaland,  58  N.  H.  98;  SaHman  v.  Thayer,  60 
N.  H.  408. 

3fi9w«.Geo>W.Chftpnuui  and  Bingluun. 
MitohellB  &  Batchellor,  for  defendant, 
Pike: 

The  trustee  cannot  institute  these  proceedings 
in  equity  relating  to  the  proper^, without  mak- 
iog  Uie  cettuitque  tragi  parties  to  the  proceeding. 
Dan.  Ch.  PI.  &  Pr.  *267;  Story,  Eq.  PI.  g  g  S07, 
209. 

This  is  a  merely  nominal  trustee,  having 
only  a  paper  title.  There  is  no  exception  to  the 
rule  whidi  hars  the  uee  of  this  proceeding  to 
such  a  party.  Msh  v.  Howland,  1  Paige,  *fiO; 
Malin  v.  Malin,  3  Johia.  Ch.  *889. 

When  the  petitioner  has  property  legallr  tax- 
able to  him,  coming  into  court  for  equitable  re- 
dress, it  is  reasonable  that  he  himself  should  do 
equit^.    Ferret  PeUtion,  16  N.  H.  44,  48. 

It  IS  a  mooted  questiou  in  this  State  whether 
the  attachment  gives  a  lien  thai  can  sustain  the 
proceedings  in  equity.  Ferton  v.  Monroe,  21 
N.  H.  m;  Dedgey.  Grumtd,  8  N.  H.  428. 

Allen.  tT*.,  delivered  the  opinion  of  thecourt: 
The  defendants  object  to  a  decree,  upon  the 
ground  that  other  parties  interested  in  the  mer- 
its of  the  proceeding  have  not  been  joined  as 
plaintiffs.  It  will  be  ascertained  at  the  trial 
term  whether  or  not  there  are  other  persons 
whose  interests  would  be  affected  by  a  decree, 
and  if  that  be  found,  they  can  be  joined  ss  par- 
ties. 

The  estate  in  question  being  subject  to  execu- 
tion,  and  the  plaintiff,  having  obtained  a  specilic 
lien  upon  the  properly  by  attachment  in  his 
suit  at  law,  may  maintain  a  bill  to  remove  a 
cloud  from  the  title,  when,  as  in  this  case,  the 
facts  which  entitle  him  to  relief  arc  not  of  rec- 
ord, and  the  cloud  sought  to  be  removed  exists 
or  is  imminent.  Tappanv.  Shxins,  11  N.  H.811; 
Sione  V.  AJid^rmn,  26  N.  H.  506;  Skettfe  v. 
Shmfe,  40  N.  H.  516;  Brookav.  Hoieland,  68  N. 
H.  98;  Eastman  v.  T/iay&r,  60  N.  H.  408. 

The  owners  of  the  real  estate  being  known  to 
the  selectmen,  the  tax  should  have  been  assessed 
against  them;  G.  L.  chap.  64^  ^  11;  and  the 
occupant  not  consenting  to  be  taxed  for  the 
property  it  should  have  been  assessed  as  res- 
ident. G.  L.  chap.  54,  §  19;  Perteff  v.  Staft- 
iey.  59  N.  H.  587,  688. 

The  omission  to  assess  the  tax  a£;ainst  the 
owners  of  the  land,  known  to  the  selectmen  to 
be  such,  the  occupant  not  consenting  to  an  as- 
sessment  agidnst  himself,  and  i&  assessment  in 
the  nonresident  list  were  irregularities  which 
render  the  sale  of  the  land  by  me  collector  in- 
valid; and  against  the  plaintiff's  attachmoit  the 
•defendant's  title  fails. 

Decree  for  the  plaintiff. 

Smith,  J,,  did  not  sit;  the  others  concurred. 
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Santa  A.  BARTON 
PROVIDENT  MUTUAL  BELIEF  A8SO. 


James  W.  BARTON  et  al 

V. 

SAME. 

Where  the  by-laws  of  a  matoal  benefit 
Msoeiatlon.  in  the  natore  of  a  life  in- 
suraiuie  compuiy,  provide  that  apcMi  the 
death  of  a  memDer  the  benefit  shall  be 
paid  to  his  direction,  the  meinber  mm^ 
chauffe  the  beneficiary  by  snrrender- 
ing  his  certificate  of  membership  and 

Srocuring  a  new  one  made  payable  to 
\e  person  therein  named. 

(Merrimack  Decided  Usroh  12.1888.) 

THE  first  case  Is  covenant  broken,  to  recoTcr 
$2,000  as  a  benefit  payable  upon  the  death 
of  George  C.  Barton.   Judffment  jor  cU^cndamt. 

The  second  is  asrumpn't,  to  recover  the  same 
benefit.  J udgment  for  plaintiffH. 

Facts  agreed :  August  16,  1881,  George  C. 
Barton  m^e  application  to  the  defendants  f6r 
membership,  m  this  application  was  the  fed- 
lowing:  "  I  wish  this  benefit  to  be  paid  to  my 
wife,  Sarah  A.  Barton."  A  certificate  of  mem- 
bership in  due  form  was  issued  to  bim  August 
17,  1881,  numbered  1629,  which  contained  the 
following:  "In  accordance  with  the  provisions 
and  laws  governing  said  association,  a  sum  not 
exceeding  $2,000  will  be  paid  by  the  associatiOD 
08  a  bene&l^  upon  due  notice  of  his  death,  and 
the  surrender  of  this  certifiorte,  to  such  person 
or  persons  as  he  may,  by  entry  on  record  hook 
of  the  association.  Or  on  the  face  of  this  certifi- 
cate, direct  said  stun  to  be  paid,  provide  he  is 
in  good  standing  when  he  dies.  At  the  date 
of  the  issue  of  tliis  certificate,  the  name  of 
Sarah  A.  Barton  was  entered  on  the  recmd 
book  of  the  defendants,  as  the  person  to  whom 
the  benefit  was  to  be  paid  upon  bis  death. 

February  8,  188S,  the  above  certificate  was 
surrendered  by  George  C.  Barton  to  the  com- 
pany and  11  new  one  bearing  the  same  dale  and 
□umber,  and  called  a  "duplicate"  issued  in  its 

{ilace.  This  last  certificate  contained  the  fol- 
owing:  "In  accordance  with  the  jnovisions 
and  laws  governing  said  association,  a  stun  not 
exceeding  $2,000  will  be  paid  as  a  benefit,  upcm 
due  notice  of  his  death  and  the  surr»ider  of 
this  certificate,  to  his  parents,  James  W.  Bar- 
ton and  Betsey  T.  Barton,  equally,  provided 
he  is  in  good  standing  when  he  dies." 

On  the  right  band  margin  was  the  following: 
"This  certificate  must  accompany  the  receipt 
of  death  benefit."  On  the  left  hand  margin, 
"  To  change  benefidturies,  a  new  certificate  will 
be  issued  by  surr^d^  of  thia" 

This  certificate  was  signed  by  the  presidoit 
and  secretary,  and  under  seal. 

George  C.  Barton  died  January  2, 1884,  leav- 
ing his  wife,  Sarah  A.  Barton,  and  his  parents, 
James  W.  Barton  and  Betsey  T.  Bartw,  and  a 
minor  son  surviving. 

Both  plaintilfe  daim  the  92,000.  The  de- 
fendant admits  its  liablU^  to  pw  $2,000; 
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and  it  is  agreed  that  the  deposit  of  that  sum  to 

meet  tbe  judgment  in  this  suit,  in  some  saviogs 
bank  in  Concord,  shall  relieve  the  defendant 
from  further  claim  for  costs  or  interest. 

Judgment  to  be  rendered  in  favor  of  the 
party  entitled  to  the  same.  The  charter  and 
by-laws  of  the  defendant  are  made  part  of  the 
case. 

Memrs.  Chase  A  Streeter  and  Nathan- 
iel E.  Kartlo,  for  Sarah  A.  Barton. 
Mr.  SuBuel  C.  Eastman,  for  J.  W.  and 

Betsey  T.  Barton: 

Life  insurance  is  a  mere  contract  to  pay  a 
certain  sum  of  money  on  tbe  death  of  a  person, 
in  consideration  of  tbe  due  payment  of  a  cer- 
bdn  annuity  for  bis  life.   May,  Ins.  g  8. 

By  chap.  171,  Oen.  Laws,  all  insurance  com- 
panies  were  obliged  to  make  certain  reports  to 
tbe  insurance  commissioner,  but  it  was  not  until 
1883  ttiat  tbe  Legislature  subjected  this  Asso- 
ciation, chartered  in  1878,  to  any  supervision, 
or  required  any  report  from  It.  Laws  of  1883, 
chap.  58;  Reports  of  the  Ins.  Com.  prior  to  1884. 

As  tbe  Association  is  not  an  insurance  com- 
pany, tbe  certificate  is  not  a  policy,  and  chap. 
175  of  the  Gen.  Laws  does  not  apply. 

If  the  designation  of  tbe  beneficiary  is  not 
io  accordance  with  the  terms  of  membership 
or  the  contract,  no  benefit  wotUd  be  paid  by 
the  association.  JSasiman  v.  Prot.  Mvt.  Bditf 
Auo.  Merrimack  Co.  188S. 

There  was  no  vested  intereet  in  the  origin- 
al  beneficiary.  She  paid  nothing,  and  was 
not  entitled  to  claim  tbe  fund  on  contract. 
Greeno  v.  Grecno,  28  Hun,  478;  v. 
iiailKay  Pom.  Asm.  96  111.  809;  8jdawny.  Gltew, 
60  Tex.  532;  Richmond  v.  Johnmn,  28  Minn. 
447;  Worlej/  v.  W.  Masonic  Amo.  U.  8.  C. 
C.  Iowa,  11  Ins.  L.  J.  141. 

Meam.  Barnard  4k  Barnard,  for  defend- 
ant: 

As  to  wh^her  this  (wntracA  is  one  of  life 
insurance,  see,  Durian  v.  Cenirai  Verein,  7 
Dalv,  168. 

The  promise  in  the  original  certificate  was 
only  to  pay  asum  not  exceeding  $2,000  to  such 
person  or  persons  as  he,  tbe  said  Barton,  may 
direct  by  entry  on  the  face  of  tbe  certificate  or 
on  the  record  book  of  the  association.  If  no 
beneficiary  was  named  then  nothing  would  be 
due.  Qigaw.  Ptov.  Mut.  B.  Aaso.  Merrimack 
Co.  August.  1888. 

We  apprehend  the  true  construction  of  the 
contract  on  this  point  to  be  tliat  so  ton^  as 
the  member  holding  the  certificate  retained 
the  custody  and  control  of  the  document,  and 
tlie  right  to  change  the  beneficiaries,  no  other 
person  has  any  vetAed  right  in  or  to  it;  and  this, 
we  think,  is  in  accordance  with  the  adjudicated 
cases  on  this  subject.  Bpiavm  t.  C%«ie,  60Tex. 
582. 

The  person  procuring  the  policy  for  the  bene- 
fit of  another  may  reserve  the  right  to  change 
this  designation,  in  whole  or  in  part,  and  the 
law  will  respect  any  change  he  may  make  in 
the  beneflciaries  named  in  the  policy  in  pur- 
suance of  such  right  Bhss,  Life  Ins.  §  818; 
Hutehings  v.  Miner,  46  N.  Y.  466.  See,  Rieker 
V.  Charter  Oak  Life  Int.  Co.  27  Minn.  198; 
Saift  V.  Ry.  Pom.  dk  F.  Cond.  Mut.  Aid  <6  Ben. 
Aaao.  96  III.  809;  Richmond  v.  Johnson,  28 
Mian.  447;  Greeno  v.  Qreeno,  28  Hun,  478.  j 
ir.  H. 


I  Allen,  /. ,  delivered  Uie  opinion  of  the  court: 
The  mutual  contract  between  the  husband  of 
the  plaintiff,  Sarah  A.  Barton,  and  the  defend- 
ant Association,  provided  for  a  consideration  to 
be  paid  as  a  condition  of  membership  and  fur- 
ther sums  to  be  paid  annually  and  at  other 
times  as  assessments,  by  one  party,  and  a  sum 
not  exceedinir  $2,000  to  be  ascertained  by  rule» 
oertein,  to  be  paid  by  the  other  party,  on  the 
death  of  the  member,  to  any  person  designated 
by  him,  and  is  in  form  and  substance  a  con- 
tract of  life  insurance.  1  May,  Ins. ;  Common- 
malth  V.  Wetherbee,  105  Mass.  149. 

The  contract,  though  one  of  life  insurance, 
must  be  interpreted  according  to  its  terms,  in 
view  of  the  laws  of  the  defendant  Association 
and  of  the  evident  understanding  of  the  parties. 
The  by-laws  provide,  that  "When  a  member 
dies,  the  Association  shall  pay  within  sixtydays. 
to  bis  direction,  as  entered  upon  his  certificate 
of  membership,  the  sum  of  two  thousand  dol- 
lars," if  the  death  assessments  amount  to  that 
sum.  Tbe  certificate  of  membership  provides 
that  "In  accordance  with  the  provisions  and 
laws  governing  said  Association,  a  sum  not  ex- 
ceeding $2,000  will  be  paid  by  tbe  association 
as  a  benefit,  upon  due  notice  of  his  death  and 
the  surrender  of  the  certificate,  to  such  person 
or  persons  as  he  may,  by  entry  on  the  record 
book  of  the  association,  or  on  the  face  of  this 
certificate,  direct  aaid  sum  to  be  paid,  provided 
he  is  in  good  standing  when  he  dies."  Tbe 
power  of  direction  as  to  the  object  of  the  bene- 
fit is  given  to  the  member,  both  in  tbe  by-law 
and  in  the  certificate  of  membership,  and  there 
is  nothing  in  either  tending  to  show  that  tbe 
power  is  to  be  exercised  at  the  time  of  becom- 
mg  a  member,  or  that  when  exercised,  the 
power  is  exhausted  and  another  beneficiary  can- 
not be  substituted.  Tbe  power  of  selection  is 
unlimited  as  to  persons  and  is  limited  in  time 
only  by  the  death  of  the  member.  The  cra*- 
tificate  remains  in  tbe  possession  and  control  of 
the  member  until  death,  and  tiie  provision 
for  paying  the  benefit  to  the  person  named  in 
tbe  certificate  at  the  death  of  the  member,  as- 
then  appears,  leaves  tbe  power  to  appoint  the 
beneficiary  continuous  until  that  event.  The 
power  of  appointment  is  the  one  thing  in  the 
contract  which  is  given  to  the  member,  and 
over  that  power  no  other  person  has  any  con-  > 
trol.  The  right  of  its  free  exeicise  requires  its  T 
continuance  until  death.  The  appointment  by 
Barton  of  tbe  plaintiflE,  bis  wife,  to  the  benefit, 
at  the  time  he  became  a  member,  was  no  bar 
to  his  right  to  appoint  another  or  others  by  a 
subsequent  change.  She  was  no  party  to  the 
contract  end  acquired  no  vested  right  in  the 
benefit.  The  contract  was  between  Barton, 
her  husband,  and  the  defendant,  which  on  tbe 
performance  of  the  conditions  of  membership, 
agreed  to  pay  the  benefit  to  any  person  whose 
name  might  appear  by  his  entr>'  on  the  record 
book  or  the  face  of  the  certificate  at  his  death. 
The  power  of  appointment  being  free  and  con- 
tinuous, no  right  to  the  benefit  oould  vest  in 
the  plaintiff  until  It  became  certain  that  her 
name  remained  in  the  certificate  as  beneficiary 
at  her  husband's  death.  If  by  the  entry  of  her 
name  as  benefidar^,  the  plaintiff  acquired  any 
interest  whatever  m  the  benefit,  it  was  only  a 
j  contingent  interest,  which  her  husband  had  the 
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power  U>  defeat,  and  which  he  has  defeated, 
by  ezercisiDg  the  power  of  substitution  in  the 
appointment  of  other  beneficiaries. 

Chapter  175,  G.  L.,  which  gives  the  benefits 
of  life  insurance  to  the  beneficiaries  named  in 
the  contract  to  the  exclusion  of  the  creditors 
and  personal  representatives  of  the  assured, 
does  not  attempt  to  control  or  interpret  con- 
tracts of  insurance,  but  protects  beneficiaries, 
whoever  they  may  be  found  to  be.  and  has  no 
application  here.  The  plaintiffs,  James  W.  and 
Betsey  T.  Barton,  are  entitled  to  the  fund. 

There  muat  be  judgment  for  the  dtjfendant  in 
the  tuit  of  Sarah  A.  Barton,  and  for  the  piaini- 
iffi  inihetuit  of  James  A.  and  BeUey  T.  Barton. 

Sadth.  J„  did  not  sit;  the  others  eonctmed. 


Jane  H.  TANDEWALKER  et  al. 
e. 

William  H.  ROIXINS  et  al. 

1.  A  by  hl8  will  gKve  $10,000  to  B  In  trust 
for  0,  the  income  to  be  paid  to  C  for  life, 
with  reminder  to  the  children  of  C,  if 
she  had  any,  and  if  she  had  none  then 
to  D.  C  had  no  children.  D  died  in  the 
lifetime  of  C,  leaving  one  child.  Held, 
that  the  remainder  became  vested  in 
B  immediately  on  the  death  of  the  tes- 
tator subject  to  be  devestedby  the  birth 
of  a  child  to  C-  and  that  on  the  death  of 
C  without  children  the  fund  pibssed  to 
the  heir  at  law  of  D. 

^  B  by  his  will  gave  |13,000  to  E  and  F  in 
tmait  to  pay  the  income  to  C  for  life,  re- 
mainder to  her  children,  if  she  had  any, 
and  if  she  had  none,  to  such  person  or 

frsons  as  she  might  appoint,  and  made 
and  F  ^neral  residuary  leffatees.  C 
died  leaving  no  child  and  withont  mak- 
ing anv  appointment  of  the  fund.  E 
and  F  botn  died  before  C.  Held*  that 
upon  the  death  of  B  the  remainder  be- 
came Tested  in  E  and  F,  subject  to  be 
devested  by  the  birth  of  a  child  to  C; 
and  that  upon  the  death  of  G  without 
children  the  fund  passed  to  the  legal 
representatives  of  E  &  F. 
^.  The  quality  of  property  for  purposes 
of  transmission  by  will  or  inheritance 
is  not  changed  from  that  in  which 
the  testator  or  intestate  left  it,  unless 
there  is  some  clear  actor  intention  by 
which  he  has  impressed  upon  it  a  definite 
character  either  as  money  or  land.  And 
when  for  the  security  of  the  f  and  money 
is  converted  Into  land  by  a  judicial  de- 
cree, tne  land  is  substituted  for  the  fund 
and  goes  to  the  person  who  would  have 
taken  the  fund  had  it  remained  specific- 
ally personal  estate. 

(RocMngrhnm  Decided  March  U,  1886.) 

IN  equitv.  Decree  for  plaintiff's. 
Bill  brought  by  Jane  ftC  Vandewalker, 
guardian  of  Charles  March  Stephens,  minor, 
and  John  S.  H.  Prink,  adminbtrator  of  the 
-estate  of  Susan  B.  March  St.  Clair,  against 
William  H.  Rollins,  trustee,  and  the  h^  of 
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Frances  Freeman;  asking  for  an  accounting  by 
said  trustee,  and  payment  and  delivery  of  the 
sums  of  money  and' securities  and  tbe  tranEfer 
of  the  estate  in  his  hands  to  the  plaintiffs.  Facta 
found  by  the  court: 

Tbe  claims  of  the  plaintiffs  arise  under  tbe 
wills  of  Charles  W.  March  and  of  John  How- 
ard March  respectively.  Charles  W.  March  by 
his  will,  gave  to  Clement  March  in  trust  for  his 
sister,  Susan  S.  March  St.  Clair,  the  sum  of 
$10,000,  tbe  income  to  be  paid  her  for  her  life, 
with  remainder  to  her  cbilctren,  if  she  bad  any, 
and,  jf  she  had  none,  then  to  his  niece,  Susan 
Sparhawk  St^hens. 

In  tbe  lifeUme  of  Susan  S.  March  St  Clair. 
Clement  March,  the  trustee,  became  canbar- 
rassed;  and  such  proceedings  were  had  that  a 
portion  of  said  fund  was  secured  by  liens  on 
his  proper^,  and,  by  order  of  the  court,  was 
placed  in  the  hands  of  the  defendant  Rollins, 
as  trustee,  to  hold  according  to  the  terms  of 
Charles  March's  will. 

Susan  Sparhawk  Ste^Aens  died  in  the  life- 
time of  Susan  S.  March  St.  Clair,  leaving  one 
child,  Charles  March  Stephens,  the  claimant; 
and  neither  Mrs.  Stephens  or  Mrs.  St  Clair 
left  any  husband. 

Charles  W.  March  made  Clement  March  his 
residuary  legatee.  Clement  March  died  in  West 
Virginia,  unmarrled,childlea8,andwithoutwill, 
and  by  the  laws  of  that  State,  Susan  S.  Much 
St.  Clair  and  Charles  March  Stephens  were  his 
heirs  at  law. 

Susan  S.  March  St.  Clair  died  in  the  District 
of  Columbia,  intestate,  as  to  this  estate,  and  by 
thelawsof  theDistrict,Charle8  March  Stephens 
was  her  heir  at  law. 

By  the  laws  of  the  State  of  New  Hampshire 
her  aunt,  Frances  Freeman,  who  was  Uvrng  at 
the  death  of  Mrs.  81  Clair,  would  have  been 
her  next  of  kin  and  heir  at  law.  The  claim 
arising  under  the  will  of  Joim  Howard  March 
presents  the  following  facts:  John  Howard 
March  was  the  uncle  of  Charles  W.  March, 
Clement  March,  Susan  S.  March  St  Clair, 
and  of  one  Frank  March,  who  diedmanyyean 
ago  leaving  a  daughter,  Susan  Sparhawk  Ste- 
phens, who  died,  after  John  Howard  and 
Charles  W..  but  b<Bfore  Clement  and  Susan  St 
Clair,  leaving  no  husband,  and  an  only  child. 
Charles  March  Stephens,  the  claimant. 

Frances  Freeman  was  not  related  by  blood  to 
John  Howard  March.but  was  an  aunt  of  Charies 
W. ,  Clement  and  Susan  St  Clair,  being  a  sister 
of  their  mother.  She  survived  all  of  them  and 
died,  leaving  the  defendants,  except  Rollins,  as 
her  heirs  at  law. 

John  Howard  March  by  will  gave  to  Cbules 
W.,  and  Clement  March,  his  nephew,  in  trust, 
the  sum  of  $12,000,  to  pay  the  income  to  Susan 
S.  March  St.  Clair  for  life,  and  in  case  she  left 
children,  to  divide  the  same  among  tliem, and, 
in  case  she  left  no  husband  or  child,  the  bequest 
was  to  go  to  such  person  or  persons  as  she 
might  appoint. 

She  died  in  the  District  of  Columbia,  having 
no  husband  or  child,  and  making  no  appoint- 
ment and  disposition  of  this  fund. 

John  Howard  March  made  no  other  dinxisi- 
tion  of  this  fund,  but  made  Charles  W.  March 
and  Clemoit  March  his  restdtuoy  legatees. 

Clement  March  died  in  WestTiiginia,  Jnly% 
1878.  leaving  no  will.  Under  the  laws  of  west 
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Yii^ginia,  hia  aister,  Soaan  S.  March  St.  Clair 
and  Charles  March  Stephens  were  bis  heirs  at 
I&w 

Siiaan  8.  March  St.  Clair,  died  July  8,  1888. 
in  the  District  of  Columbia,  and  by  the  laws  of 
that  District,  Charlea  March  Stephens  was  her 
heir  at  law. 

By  the  laws  of  New  Hampshire,  Frances 
Preenuin  was  her  heir  at  law. 

John  Howard  March  died  in  1864.  At  his 
death  said  fund  was  personal  estate,  and  re- 
mained so  until  August  16,  1872.  After  the 
death  of  Charles  W.  March,  Clement  March, 
the  surviving  trustee,  being  embarrassed,  such 
legal  proceedings  were  had,  that  it  was  adjudged 
by  the  court  that  there  was  due  from  Clement 
March  $12,000  on  account  of  the  fund;  and  the 
Temple  in  Portsmouth,  valued  at  $4,500,  four 
bouses  on  Cabot  Street,  valued  at  $7,500,  and 
$500  in  money  of  Clement  March's  property 
was  assigned  to  Mr.  Rollins,  trustee,  to  hold  in 
trust,  in  fee,  with  power  to  sell  the  realty,  to 
hold  the  Shme  in  trust,  and  awly  the  Income 
according  to  the  provinons  of  said  legacy. 

When  Susan  S.  March  St.  Clair  died  in  1888, 
it  had  all  been  changed  into  personalty  except* 
ingiwo  houses  on  Cabot  Street. 

When  Clement  March  died  in  1878,  there  were 
four  houses  in  Cabot  Street  not  sold,  the  temple 
having  been  previously  burned,  and  the  insur- 
ance bang  invested  in  personalty. 

As  to  tbe  fund  left  by  Charles  W.  March  to 
Hfn.  St.  Clair  for  life,  and  to  her  children  if 
she  had  any,  and  if  she  had  none,  to  Mrs.  Ste- 
phens, the  mother  of  the  claimant  Charles 
March  Stephens,  absolutely  there  can  be  no 
controversy, 

Meaera.  Frink  A  Batohelder,for  plaintiffs: 

We  say  the  second  fund,  from  John  Howard 
March,  passed  to  Charles  and  Clement,  or  their 
iMresentatives,  upon  Susan's  death,  by  virtue 
of  the  residuary  clause  in  the  will  of  John  How- 
ard March.  "A  residuary  ^t  of  personal 
estate  carries  not  only  everythmg  not  in  terms 
disposed  of,  but  everything  in  the  event  that 
turns  out  not  to  be  well  disposed  of."  8  Jarm. 
Wills,  365;  Tkayer  v.  WiUinglon,  9  Allen,  295; 
Bigdimt  v.  OtOatt,  123  Mass.  107. 

The  Court  did  not  intend  to  convert  any  por- 
tion of  the  fund  from  one  species  of  property 
to  another,  but  simply  intended  to  make  the 
fund  safe  and  secure.  Like  the  case  of  an  in- 
fant's estate,  when  his  personal  property  is  used 
to  pay  off  incumbrances  on  his  real  estate,  the 
personal  property  so  employed  is  still  regarded 
as  personalty,  notwithstantnng  Ita  Incorporation 
into  real  estate.   2  Perry,  Trusts,  g  611. 

The  court  never  converts  or  changes  a  fund 
from  one  species  of  property  to  another,  un- 
less the  testator's  intention  to  create  an  equita- 
ble conversion  is  manifest,  so  as  to  change 
the  character  of  the  inheritance.  Beynton  t. 
/^.rfS.Ai?.  Co.  4Cush.  467. 

J.  W.  Emery,  for  defendant,  Bollins. 

Mmn.  Marston  ft  EMtnuui,  for  other 
defendants. 

Allen,  J.,  delivered  the  opinion  of  the  court: 
Charles  W,  Alarcfa  by  his  will  gave  to  Clem- 
ent March  $10,000  for  the  use  of  his  sister, 
Susan  8.  March  St.  Clair  for  life,  remainder  to 
her  children,  if  any,  and  if  none,  then  to  his 
niece,  Susan  Sparhawk  Stephens.   Airs.  Ste- 
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f)hens  died  in  the  lifetime  of  Mrs.  St  Clair, 
eaving  no  husband  and  one  child,  her  heir, 
Charles  March  Stephens,  the  plaintiff.  Mrs. 
St.  Clair  died  leaving  no  IkUsMnd  nor  child. 

It  was  evidently  the  intention  of  the  testator 
that  his  niece,  Sarah  Sparhawk  Stephens,  should 
take  the  fui^  in  trust  for  the  use  of  Mrs.  St. 
Clair,  in  the  event  of  her  death  without  a  child . 
Having  no  child  at  the  death  of  the  testator,  the 
estate  vested  immediately  on  his  death  in  Mrs. 
Stephens,  subject  to  be  dev&sted  on  the  birth 
of  a  child  to  Mrs.  St.  Clair.  Mrs.  Stephens,  at 
any  time  after  the  death  of  the  testator,  on  the 
termination  of  the  life  interest  of  Mrs.  St.  Clair 
without  children,  would  have  taken  the  fund. 
The  fund  vesting  in  Mrs.  Stephens  and  never 
having  been  devested  by  the  birth  of  a  child  to 
Mrs.  St.  Clair,  on  her  death,  the  plaintiff, 
heir  to  Mrs.  Stephens,  became  entitled  to  the 
fund. 

Under  the  will  of  John  Howard  March 
$12.000 was  given  to  Charles  and  Clement  March 
in  trust  to  pay  the  income  to  Mrs.  St.  Clair  for 
life,  remainder  to  her  children,  if  any,  and  If 
not  to  such  person  or  persons  as  she  might  ap- 
point. Charles  and  Clement  were  made  gen- 
eral residuary  legatees  in  the  same  will.  Mrs. 
St.  Clair  died  leaving  no  child  and  made  no  ap  - 
pointment  of  the  fund.  On  her  death,  there- 
fore, when  the  trust  ceased,  the  fund  fell  to  the  - 
representatives  of  Chu'les  and  Clement  March, 
residuary  legatees  under  the  will  by  which  the 
trust  was  created,  and  both  of  whom  died  be- 
fore Mrs.  St.  Clair.  For  the  general  residuary 
bequest  carried  with  it  everything  not  in  terms 
disposed  of,  or  in  the  event  not  well  disposed  of, 
and  everv  lapsed  legacy.  Mathet  v.  Smart,  51 
N.  H.  4Jfe,  443;  Tappan'a  App.  55  N.  H.  317,  ' 
324;  Brigham  v.  Shattuck,  10  Pick.  306,  800; 
Clapp  y.  Stoughion,  10  Pick.  463;  Thaffer  v. 
Wekingtoa,  9  Allen,  295;  Bigelaw  v.  Qillott.  128 
Mass.  107;  2  Jarm.  Wills,  365;  2  Redf.  Wills, 
442;  Helms  v.  Franciscua,  2  Bland,  Ch.  (Md.) 
544;  Wms.  Exrs.  1458,  and  mtsa;  Jainea  v. 
James,  4  Paige,  115;  Van  Kleeck  v.  Reformed 
Dutch  Ch.  6  Paiee,  600;  Gore  v  Stecem,  1 
Dana,  201,  206;  BolUa  v.  Smith,  39  Conn.  217. 

Charles  March  madeClement  March  his  resid- 
uary legatee,  to  whom  by  the  same  principle, 
his  int^^st  passed;  and  from  Clement,  who 
died  intestate,  the  whole  interest,  subject  to 
the  contingency  of  the  birth  of  a  cbUd  to  Mrs. 
St.  Clair,  and  to  her  exercising  the  power  of  ap- 
pointment, passed  to  his  heirs,  wnicb  by  the 
laws  of  his  aomicil  were  Mrs.  St.  Clair  and  the 
plaintiff  Stephens.  At  her  death,  she  leaving 
no  child,  and  not  having  designated  anyone  to 
take  the  estate,  the  plaintiff  was  entitled  to  the 
immediate  possession  of  one  half  the  estate, 
and  as  heira  of  Mrs.  St.  Clair  by  the  law  of 
her  last  domicil,  of  the  other  half,  if  for  the 
purposes  of  distribution  the  fund  retained  its 
original  character  of  personalty.  By  the  law 
of  New  Hampshire  Prances  Freeman  was  heir 
of  Mrs.  St  Clair,  and  if,  at  her  death,  any  part 
of  the  fund,  for  purposes  of  descent  or  distri- 
bution, was  real  property,  then  the  defendants, 
representatives  of  Prances  Freeman,  are  en- 
titled to  Mrs.  St.  Clair's  share  of  the  estate. 

The  quality  of  property  for  purposes  of  trans- 
mission by  will  or  inheritance  is  not  changed 
from  the  character  in  which  the  testator  or  in- 
testate has  left  it,  unless  there  is  somft-dear  act  ■ 
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or  intention  by  which  he  has  Impressed  upoo 
it  a  definite  character  eitberas  money  or  land. 
Story,  Eq.  1314. 

A -bequest  of  mtmey  in  trust  to  be  con- 
verted into  land  to  be  held  to  the  use  of 
one  for  life,  with  remainder  over,  is  a  devise 
of  the  land  which  takes  effect  on  the  death  of 
the  testator,  though  the  money  has  not  then 
been  converted;  and  a  devise  of  law  with 
power  of  sale  and  direction  to  pay  the  proceeds 
to  particular  persons  for  particular  purposes,  is 
a  bequest  of  the  money  as  a  legacy  to  the  per- 
sons and  for  the  purposes  named.  The  prop- 
erty passes  as  land  or  money  according  to  the 
quality  impressed  upon  it  by  the  testator.  If 
no  intention  appears  in  the  will  to  convert 
money  into  tana,  or  if  the  conversion  be  made 
by  the  direction  of  the  testator,  by  judicial  de- 
cree or  by  operation  of  law,  for  uie  mere  pur- 
pose of  investment,  or  for  the  greater  security 
of  the  fund,  the  land  is  substituted  for  the  fund, 
and  shall  go  to  the  same  persons  and  upon  the 
same  contmKencies,  which  would  have  affected 
the  fund  had  it  remained  speciflcally  pCTSonal 
estate.  BoUand  v.  Ontft,  8  Gray,  162;  Holland 
V.  Adamt,  Id.  188;  (kdager  v.  Fi»ktr,  %  Pa.  St. 
467;  Craig  v.  LeAu,  8  Wheat.  577;  Wms. 
ExTS.  698;  IJarm.  Wills,  *S84;  Perry.  Trusts, 
458. 

Thetestator  gave  the  fund  as  a  sum  of  money 


NoiB.  Nothliv  IB  bettOT  established  than  tbis 
principle:  tiiat  moner  directed  to  be  employed 
In  the  purchase  of  land,  andlanddlreotectto  be  sold 
and  turned  Into  money  are  to  be  considered  as  that 
species  of  property  into  whicb  they  are  directed  to 
beconverted.  Craier  v.  Leslie,  S  Wheat.  688  (16  U.S. 
bk.  1,  L.  ed.  480,)  cltlQi:  Fletcher  v.  Ashbumer,  1 
Brown,  Ch.  &(\  Doughty  t.  Bull,  2  P.  Wms.  8S0 ; 
Yates  V.  Compton,  id.  80^  Trelawney  v.  Booth,  t 
Atk.  S07. 

The  principle  upon  which  this  doctrine  Is  founded 
tothat  a  oomit  of  equfi?,  regardlnff  the  substance 
and  not  the  mere  forms  and  olreamstanoea  of  asim- 
ments  and  other  Instruments,  oonsiders  things  dl- 
lectod  or  agreed  to  be  done  as  havtoi^  been  aotuaUy 
performed,  where  nothing  has  intwvened  to  pre- 
vent performance.  Craig  v,  Leslie,  8  Wheat.  B77  (U 
U.abk.4,L.ed.  408.) 

When  the  ancestor  directs  land  to  be  sold  by  ab- 
solute dbectton  and  not  In  the  discretion  vA  tiie  ex- 
ecutor, the  land  is  considered  money  from  tiie  date 
of  the  ancestor's  death.  Compton  t,  HoHahon,  S 
West.  Rep.  186.  It  la  no  objec^on  to  this  doctrine, 
tiiat  the  period  of  sale  Is  remote  and  that  oonverslon 
cannot  tie  made  until  the  time  arrives.  McCture's 
App.  72  Pa.St.  414;  Hooker  v.Oeatry,8  Met.  (Ky.)  46S. 
Bee  however,  Arnold  t.  Gilbert,  5  Barb.  100. 

Butlf  tlietimeof  salels  discretionary  In  the  ex- 
eontor,  conversion  does  not  take  place  tin  sale  by 
180 


to  be  held  in  trust  for  investment  and  to  pay 
the  income  to  Mrs.  St.  Clair  for  life.  Xo  in- 
tention can  be  found  in  the  will  that  this 
money  should  be  converted  into  land  and  the 
land  at  the  end  of  the  life  estate  pass  to  the  per- 
sons designated  then  to  take  it.  On  the  con- 
traiy,  the  intention  is  plain  that  the  ftmd 
should  retain  the  idiaracter  of  persimal  estate 
throughout,  and  that  the  trustees  should  then 
"Pay,  apply,  and  dispose  of  said  sum  of  ^12,000 
to  such  person  or  persona  and  in  such  way  or 
manner,  as  the  life  tenant  by  will  might  ap- 
point." She  having  failed  to  appoint,  uie  per- 
sons upon  whom  1^  law  the  fond  devolved  a» 
personalty  were  entitled  to  take  it,  altbou^  at 
the  time  for  purposes  of  security,  it  had  neen 
partly  converted  into  land.  The  decree  by 
which  the  present  trustee  holds  the  property 
was  made  for  the  protection  of  the  fund,  and 
neither  changed  the  purposes  of  the  trust  nor 
the  character  or  quality  of  the  fund,  nor  its  ul- 
timate destination.  For  purposes  of  tians- 
misnon,  on  the  terminatltm  ctf  the  tnlst  by  the 
death  of  the  life  tenant,  it  retained  the  charac- 
ter given  it  by  the  testator,  and  it  must  pass 
to  the  persons  who  by  law  would  be  entitleci  (o 
take  it  were  it  personal  estate. 
Dsnws  for  the  plainUffk. 

dark*  •/!,  did  not  sit;  the  others  ooncunred 


the  executor.  Compton  v.  Mollahon,  S  West  Bep 

188. 

Such  Is  the  law  in  Kentucky.  Haggard  v.  Rout's 
Heirs,  6  B.  Hon.  2&. 

And  In  Now  Jersey.  Den  t.  SoowfaiU,  S  Zsb. 
447;  Herbert  v.  Smftli,  8axt.  Ill ;  Fluke  v.  Fhike,  1 
a  E.  Green,  478.  ' 

And  in  New  York.  Jackson  t.  Burr,  9  Johns.  101; 
Jackson  v.  Scbauber,  7  Cow.  187;  Honcrlef  \.  Ross, 
liON.T.4SI. 

In  the  latter  case,  f.e.  whoi  the  time  of  sale  is  di>- 
oretdonary  in  the  executor,  the  land  descends  to 
the  heir  the  title  being  subject,  of  course,  to  the  ex- 
ecution of  the  power.  Compton  v.  UcMahon,  t 
West.  Bep.  188;  See,  Kirkman  v.  Ulles,  13T«s.Jr 
888;  Edwards  v.  Oountees  Warwick,  2  P.  Wms.  17L 

Hence  a  purchaser  at  execution  sale  of  the  inter- 
est of  the  heir  In  the  land,  before  the  executw'B 
sale,  no  election  having  been  made  the  bene- 
flciary,  acquires  only  a  title  to  the  land  extinguirii- 
aUeby  the  exercise  of  Uie  power  of  sale.  Comptco 
V.  HoHafaon,  t  West.  Rep.  188. 

The  purchaser  will  not  be  entitled  to  the  per- 
sonal interest  of  the  le^tee,  although  lie  be  at  tiie 
same  time  the  heir;  Allison  v.  WUson's  Exra.  18 
Serg.  &  R.  SSO;  under  the  I^al  maxim  that  what 
two  rights  unite  in  the  some  person  they  are  to  be 
Tleved  as  if  they  existed  in  dlffMcnt  peiscns. 
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SCPREHE  COUBT  OF  Rm>DE  IbUND. 


Albert  BUBDICE, 

V. 

Reuben  BTJRDICK  et  vas. 

When  the  general   Issue  and  special 

ftleas  are  pleaded  and  a  verdict  \b  found 
or  the  pmintifT  on  the  i^neral  issue, 
which  clearly  could  not  have  been  bo 
found  if  any  of  the  special  pleas  had 
been  supported,  the  verdict  is  in  efiFect  a 
verdict  for  the  plaintiff  on  all  the 
pleas.  (Carroll  v.  ffraJtam,  8  R.  I,  242, 
followed.} 

(Washington — OotobN.  U,  UBS.) 

MOTION  in  arrest  of  Judgment.  Overruled. 
The  case  Is  stated  in  ttie  opinion. 
Memrt. .  Thomas    H.    Peabody  and 
Charles  Perrin,  for  defendants: 

Id  the  action  of  ejectment  as  conducted  at 
common  law,  the  plea  must  be  in  general  issue; 
and  the  defendant  will  not  be  ^rmltted  to 
plead  specially,  in  bar  to  this  action,  matters 
which  in  most  actions,  would  be  required  to  be 
set  up  specialty;  and  oonsequently  all  such 
matters  may  be  ^ven  to  evidence  und^  the 
plea  of  the  general  issue.  Tyler,  Eject.  464-6. 
And  see,  7  of  chap.  212,  Pub.  Stat;  SXoamb 
V.  P&wi-ra',  10  R.  I.  356,  257. 

By  section  3  of  chapter  175,  Pub.  Stat.,  it  is 
movided  that  said  chapter  176>  being  pleaded 
in  bar  and  being  duly  proved,  ^all  be  allowed 
to  be  good,  vaOd  and  effectual  In  law  tea  bar- 
ring such  acticm.  See  also,  Jfbtonrv,  Aioe^dmee, 
10  R.  I.  58;  Unimi  Sav.  Bk.  v.  Taber,  18  R.  I, 
6»4,  695. 

The  title,  by  possession,  4s  as  perfect  against 
all  the  world  as  it  woiild  have  been  under  the 
Statute  4  Henr^  VII.  The  defendant  may 
plead  it,  as  he  might  plead  a  title  acquired  by 
any  mode  of  common  assurance.  ClSHrke  v. 
Oreee,  3  R.  I.  44S,  8. 

It  is  not  necessary  that  a  verdict  should  fol- 
low the  precise  language  of  the  issue;  but  it 
must  be  responsive  to  it  and  so  expressed  as  to 
render  it  certain  that  the  jury  decided  the  ques- 
tion or  questions  submitted  to  them;  and  any 
UDcertaintT  on  this  point  is  fatal.  Cfojfin  v. 
Jme$,  11  Pick.  47.  And  see,  Hamilbmv.  Colt, 
14  R.  1.  309;  Boynion  v.  Page,  13  Wend.  435; 
Frnwiekv.  Logan,  1  Mo,  401;  Ajidenon  v.  An- 
der«m,  4  Hayw.  (Tenn.)  255;  Powell  v.  Barter, 
6Ham.  (Ohio) 259;  Carr-v.Stevenaon.^'B.wavph.. 
5M;  Vinee  v,  Brownrigg,  3  Dev.  587;  Kirk- 
patriek  v.  S.  W.  Railroad  Bk.  6  Humph.  46, 
Cheneell  v.  Chapman,  43  N.  H.  47;  Latedl  v. 
Xi/rtk,  4  Minn.  82;  TVM*  v.  Brown,  2  Grant, 
Cas.  89;  Dtminiek  v.  State,  40  Ala;  680;  Keg- 
Kin  V.  Campbell,  1  Root,  2t^;  Bemns  v.  Beek- 
man,  8  Wend.  667;  Kilbourn  v,  WaUeroue,  Kir- 
by,  434;  Qriee  v.  Fergueon,  1  Stew.  (Ala.)  86. 

Mr.  Albert  B.  Crafts,  for  plaintiff: 

As  to  pleas  of  title,  see,  Carroll  v.  Qraltam, 
8  R.  I.  2^;  Pivter  v.  Rumrwrif,  10  Mass.  64; 
French  v.  Banehett,  12  Pick.  IB;  Sutton  v. 
Dana,  1  Met.  888. 

The  diOum  in  BamiUon  v.  Cdt,  14  R.  I.  309, 
cited  for  defendant,  does  not  apply,  as  there  Is 
a  maifced  difference  between  the  issue  raised  by 

B.  I. 


turn  eepit  in  replevin  and  the  general  issue  in 
ejectment.    See,  2  Greenl.  Ev.  18th  ed,  pL  4, 

g  804,  663;  Tripp  v.  /dfl,  8  R.  I.  51,  66. 

In  Massachusetts  and  Ocmnectlcut  and  many 
other  States,  title  In  the  defendants  by  adverse 
possession  may  be  shown  under  the  general  is- 
sue, Overseera  v.  Seart,  23  Pick.  132,  134;  and 
probably  it  could  be  done  under  our  practice. 

A  Terdict  on  the  general  issue  often  covers 
defenses  that  must  be  raised  by  special  pleas. 
See,  TWpp  v,  Ide,  mpra. 

The  jury  could  not  have  retiuued  such  a 
verdict,  unless  they  had  found  in  favor  of  the 
plaintiff  and  against  the  defendants  on  every 
plea  of  title,  by  adverse  possession  or  otherwise; 
and  therefore  the  verdict  sliould  so  far  be  sus- 
tained on  the  authority  of  Canvll  v.  Oraham, 
mpra. 

IDurfeOt  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  motion  in  arrest  of  jud^ent  for 
insufficiency  in  the  verdict.  The  action  is  tres- 
pass and  ejectment.  The  defendants  pleaded: 
flrst.freehold ;  second,  the  Statute  of  Possessions; 
third,  an  easement;  and  fourth,  not  guilty. 

The  case  was  tried  on  all  the  issues,  and  the 
juiy  returned  a  verdict  that  the  defendants 
were  "guilty  in  manner  and  form,"  etc.,  and 
assessea  damages  for  the  plaintiff  in  the  sum  ot 
ten  cents.  We  think  It  must  be  held  on  the 
authority  of  Carroll  v.  Gra/iam,  8  R.  I.  343, 
ih&t  the  verdict  was  in  effect  a  verdict  for  the 
plaintiff  on  alt  the  issues. 

The  defendants  argue  that  the  verdict  is  in- 
sufficient, because  at  least  some  of  the  defenses 
specially  pleaded  were  not  available  under  the 
general  issue.  The  argument  rests  on  the  as- 
sumption that  a  verdict  for  the  plaintiff,  which 
is  in  form  a  verdict  on  the  general  issue,  is  in- 
sufficient, unless  the  defenses  set  up  by  the 
special  pleas  could  have  been  set  up  without 
them  under  the  general  issue. 

The  doctrine  ot  Carroll  v.  Graham  is  broader 
than  that.  The  doctrine  Is  that  the  courts  in 
construing  a  verdict  look  rather  to  the  substance 
than  the  form,  and  that  a  venlict  for  the  plaint- 
iff, which  could  not  have  been  properly  found 
for  him  without  finding  all  the  issues  in  bis  fa- 
vor, will  he  regarded  as  a  verdict  for  him  on  all 
tlie  issues  and  judgment  will  be  entered  for  him 
accordingly. 

Carroll  V.  Graham  was  an  action  of  oMnn^ 
ait,  to  which  the  defendant  pleaded  the  general 
issueand  the  Statute  of  Limitations.  The  verdict 
was  in  form  a  verdict  on  the  plea  of  the  gen- 
eral issue;  t.  e.  that  the  defendant  did  not 
promise,  etc. ,  with  damages  for  the  plaintiff. 
The  court  nevertheless  held  that  it  was  virtual- 
ly a  verdict  for  the  plaintiff  on  both  of  the  is- 
sues. It  did  80,  not  because  the  defense  spe- 
cially pleaded  would  have  been  set  up  under  the 
general  issue,  for  it  would  not  have  been,  but 
because  the  juiy  could  not  have  found  such  a 
verdict  unless  they  had  found  the  issue  under 
the  plea  of  the  statute  against  the  defendant. 

The  rule  is  well  stated  in  Brouming  v.  8kiU- 
man,  24  N.  J.  Law,  851,  855,  asfoUows.to  wit: 
"  Whenever  the  general  Issue  and  a  special  plea 
are  pleaded,  and  a  verdict  is  found  for  the 
plaintiff  on  the  general  issue,  if  it  is  apparent 
that  the  verdict  could  not  have  been  sq  found , 

if  the  special  plea  had  beeng^i;pg^^4;^r0^1e 
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dOD  is  matter  of  form  ooly."  See  also,  Martin 
T.  WiUiamt,  7  Humph.  SdO. 

The  veraict  in  the  case  at  bar  not  only 
finds  that  the  defendants  are  guilty  but  also 
assesses  damages  for  the  plaintiff.  This  as- 
sessment removes  all  doubt,  if  otherwise  any 
there  were,  in  regard  to  the  meaning  of  the  ver- 
dict, and  shows  that  the  jan  must  bave  fotind 
all  the  issues  for  the  plfdntjff;  for  if  they  were 
rightly  instructed,  as  we  must  presume  thev 
were,  they  must  have  known  that  the  defend- 
ants were  not  liable  to  even  nominal  damages 
for  doing  anything  which  Uiey  showed  they 
had  a  rignt  to  do  or  were  ^nsafled  In  doing. 

Motion  overrvUd. 


PETITION  OF  Nelson  E.  CHURCH  and  J. 
ErastuB  Lester  for  an  Oirinion  of  theConrt 

Fnblic  Statute  R.  I.  chap.  SOS,  ^4,  clause  3, 
exempting  from  attachment  ihe  neces- 
sary working  tools  of  a  debtor,  not  ex- 
ceeding in  value  $200,  covers  only  toolB 
used  in  manual  labor  and  does  not  cover 
a  lawyer's  law  books. 

(Frovidenoe  Decided  January  80,  1686.) 

CASE  stated  for  an  opinion  of  the  court;  under 
Pub.  Stat.  R.  I.,  cap.  192,  ^28. 
Mr.  NelMm  E«  Chtirclif  pro.  per.  for  pe- 
titioners. 

Per  Curiam; 

The  court  is  of  opinion  that  the  provisloo  of 
the  statute  exem^mng  from  attachment  the 
working  tools  of  a  debtor  necessary  in  his  or  her 
usual  occupation  not  exceeding  in  value  the  sum 
of  $200,  Pub.  Stat.  R.  I.,  cap.  209,  S  4,  clause 
2,  covers  only  such  utensils  or  implements  as 
the  debtor  is  accustomed  to  use  in  manual  work 
or  labor  in  his  or  her  usual  occupation,  and 
does  not  extend  to  a  libnoy  of  law  books  be- 
longiDg  to  a  lawyer  when  such  lawyer  is  the 
debtor. 

Decree  cuxordi-agly. 


"with  force  and  arms,"  '^against  the 
statute,"  "with  intent  to  seV  and  with- 
out negative  averments. 


ib  LIQUORS  OF  Geoi^  W.  HOXSIE  &  Co. 

1.  Pub.  Stat.  R.  I.,  chap.  87,  g  89,  ppovides: 
*'A11  intoxicating  Uquora  and  the  ves- 
sels  containing  the  same,  seized  under 
this  chapter,  which  were  kept  for  sale  in 
violation  of  law.  slial]  be  forfeited  to  the 
State  and  the  officermaking  such  seizure 
shall  forthwith  proceed  to  prosecute  for 
the  forfeiture  thereof  in  the  manner  pro- 
vided by  law."  Held,  that  the  words 
"the  officer  *  «  •  shall  forthwith  pro- 
ceed" were  directory,  and  that  delur  on 
the  part  of  the  officer  did  not  relieve 
the  liqaors  from  forfeiture. 

3.  An  infbrmation  for  the  aelnire  of 
intoxicating  liquors  under  the  stat- 
ute, chargecTthat  the  liquors  were  kept 
"for  sale  within  the  State  in  violation 
of  law."  Held,  that  the  information 
was  snfident  without  the  addition  of 
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(WaAtnstOD — Decided  Jsnuary 80, 1880.) 

N  claimants'  exceptions  to  the  Court  of  Ck>m- 
mon  Fleas,  in  broceedings  for  forfeiture 
imderPub.  Stat.  R.  L  chw.  87.  Ot^mded. 
Mewn.  Crafts  *  TUlingliast,  for  tdaim- 

ants. 

Mr.  Chartes  C.  Komlbrd,  A»ii.  At^ 

Gen.,  for  State. 

Stiness,  J.,  delivered  the  opinion  of  the 
court: 

The  only  exceptions  presented  at  the  bearing 
relate  to  the  sufBciency  of  the  infcmnatlOD. 
Pub.  Stat  R.  I.  chap.  87,  g  89,  provides  that  the 
officer  making  a  seizure  of  liquors  "shall  forth- 
with proceed  to  prosecute  for  the  forfeiture 
thereof  in  the  manner  provided  bylaw."  In 
this  case  a  little  over  three  months  elapsed  be- 
tween the  seizure  and  the  filing  of  the  infor- 
mation. The  defendants  therefore  claim  that  the 
officer  in  failing  to  make  complaint  forthwith, 
lost  his  right  to  complain  at  all  and  became  a 
trespasser  ab  initio.  We  think  the  provision  in 
the  statute  is  directory.  It  is  intended  to  bring 
the  question  of  foifeiture  to  a  speedy  trial  and 
to  impose  responsibih'ty  upon  an  officer  for  un- 
necessary delay. 

But,  having  said  that  all  liquors  seized  under 
this  chapter  shall  be  forfeited  if  the  cause  of 
forfeiture  be  proved,  it  cannot  be  saj^iGsedlliat 
the  Legislature  intended  that  the  n%lect  of  an 
officer  to  prosecute  speedily  should  exempt  liq- 
uors from  forfeiture  which  are  kept  for  Htle  in 
violation  of  law.  The  forfeiture  depends  upon 
the  breach  of  the  law  and  not  upon  the  dil> 
^ence  of  the  officer.  Several  cases  are  mentioned 
m  the  statutes  iu  which  an  officer  may  arrest 
persons  without  a  warrant  and  detain  them  a 
certain  number  of  hours  for  j^rosecution;  a.  g., 
for  disturbing  meetings;  fightmg  birds  and  an- 
imals; cruelty  to  animals;  stealing  oysters  from 
beds;  steahng  growing  fruit  and  vegetables, 
and  refusal  to  leave  disorderly  houses. 

Suppose  an  officer  should  detain  a  penoa, 
charged  with  one  of  these  offenses,  longer 
than  the  spedfled  Ume;  ccmld  anyone  clum 
that  the  offender  was  thereby  exculpated?  The 
officer  may  become  liable  for  illegal  detention, 
but  the  prisoner  will  still  be  held  to  answer  for 
his  offence,  if  proved.  So  if  an  officer  ne^ects 
to  prosecute  for  the  forfeiture  of  goods  seized, 
as  in  Kent  v.  WUtey,  11  Gray,  8^,  he  may  be 
treated  as  a  tres^iasser  ai  initio,  for.  in  such  a 
case,  no  justification  of  Uie  seizure  is  shown. 
The  cases  cited  by  the  defendants  do  not  touch 
the  point.  They  are  cases  relating  to  tibe  dvit 
liability  of  an  officer,  when  he  does  not  Aow  s 
Justification  under  the  law. 

The  next  objection  is  that  the  information  is 
informal  and  msufficient,  because  it  does  not 
charge  an  offense,  "with  force  and  arms," 
a^nst  the  statute;  that  it  does  not  contain  neg- 
ative averments  setting  out  a  lack  of  aathwity 
to  keep  liquors  for  sale,  and  does  not  charge 
that  they  were  kept  with  intent  to  sell. 

An  information  is  in  the  nature  of  a  csiminaJ 
prosecution  and  must  set  out  fully  the  charge 
upon  which  the  forfeiture  ^ttt^^u^  Gen- 
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erally ,boweTer,(f  a  charge  conforms  to  a  statute, 
in  setting  out  an  oflfense,  it  Is  sufficient. 

PublicStatute  a  I.  chap.B7,  g  29.provide8  that 
"No  negative  allenttions  of  anrkind  need  be 
averred  or  proved  la  any  comphdnt  under  this 
chapter." 

Also  section  61  provides  that  proof  of  a  vio- 
lation of  any  of  the  provisions  of  the  chapter, 
the  substance  of  which  is  briefly  set  forth  in 
tbe  comphiint  or  information,  shall  be  suffi- 
cient. 

Further;  section  28  provides  that  Uie  form 
there  given,  "If  substantially  followed,  shall  be 
sufflcient  in  law  to  fully  and  plainly,  substan- 
tiallv  and  formally  describe  the  offenses  set 
forth"  in  sections  26,  26,  the  latter  of  w^hich 
is  for  keeping  liquors  for  sale  unlawfully. 

The  charge  in  this  information  is  tliat  the  liq- 
uors described  were  kept  by  the  defendants 
"For  sale  within  this  State,  in  violation  of  law, 
upon  said  date."  Comparing  this  with  the  pro- 
visions above  referred  to,  we  think  that  the 
form  given  in  section  28  is  substantially  fol- 
lowed. The  addition  of  the  words  "with  force 
and  arms,"  or  the  use  of  the  phrase  "against  the 
statute,"  instead  of  "in  violation  of  law,"woul(l 
to  the  defendants  no  more  definite  tnf<Hr- 
mation  of  the  charge  than  is  given  in  the  form 
used. 

Reference  is  made  in  the  information  to  chap- 
ter 87,  under  which  the  liquors  were  seized, 
and  the  words  "kept  for  sale"  are  quite  asex- 

? licit  as  tlie  words  "kept  with  intent  to  sell." 
'he  language  of  section  26  is"kept  for  the  pur- 
poses of  sale." 

All  the  essential  elements  of  the  charge  are 
ocmtained  in  the  information .  Upon  this  point, 
see,  Ctymmonieealth  v.  Spragve,  138  Mass.  76, 
and  State  v.  Mohr,  63  Iowa,  261. 

The  other  exceptions  are  not  pressed  nor  do 
tbey.  in  our  opinion,  require  attention. 
BBee0ion$  overruled. 


James  REYNOLDS 
John  B.  BENNEBSY  etal. 

1.  A  mortgage  in  the  usual  form  ffave  to 
the  mortgagee  power  of  sale,  mak- 
iogthemortKBgee,  his  executors,  admin- 
istrators and  uBsigns..  the  mortgagor's 
attorneys  irrevocable,  with  fnll  power 
of  sttbstltatlon  wmA  reTocmtioD,"  au- 
thorizing them  to  sell  in  case  of  default 
and  after  notice,  andtopaythe  expenses 
of  sale  and  the  debt  secured,  accounting 
to  the  morteagor,  his  heirs  and  assigns, 
for  the  surplus.  Held,  that  mortgagee 
did  not  hold  an  express  or  tecfanical 
trust;  that  auy  sarpms  resulting  from  a 
sale  under  the  powers  of  the  mortgage 
was  tbe  equity  of  redemption  con- 
verted  into  moneyt  that  this  surplus 
-was  recoverable  at  la^;  and  that  the 
right  of  action  to  recover  this  surplus 
a«emed  soon  after  the  sale  and  without 
preriouB  demand. 

S.  A  mortgi^^  sold  under  the  powers 
of  the  mortgage  in  1879.  In  November, 
1881,  the  sneeeHor  in  title  of  the  mort- 
gagor filed  a  bill  in  equity  against  the  i 
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mortgagee  for  an  account.  Tbe  answer 
set  up  as  a  plea  the  Statute  of  Limita- 
tions. Held*  that  the  plea  should  be 
sustained. 
8.  The  mortgage  was  executed  in  1870.  The- 
mortgagpr  died  in  1872,  having  conveyed 
his  equity  Of  redemption  by  a  deed 
which  was  afterwards,  in  1879,  set  aside 
as  procured  by  the  grantee's  fraud. 
Held,  that  tbe  pendency  of  equitable 
procMdings  to  set  aside  this  deed  did 
not  suspend  the  operation  of  the  Btet- 
ute  of  limitations.  The  deed,  void  by 
fraud,  could  have  been  attacked  at  law 
by  suing  for  the  surplus  of  the  mort- 
gagee's sale,  as  well  as  In  equity. 

(Frovldenoe — ^Flled  January  28,  188B.) 

BILL  in  equity  for  an  account.   On  plea  of 
the  Statute  of  Limitations.   Bill  dimitmd. 
The  case  is  further  stated  In  the  opinion. 
Mestrg.  Charles  Bradley,  Jklbert  R. ' 
Greene  and  George  B.  Barrows,  for 
complainant: 

As  between  trustee  and  eettut  que  trust  in. 
the  case  of  an  express,  subsisting  and  technical 
trust,  which  comes  within  tbe  proper,  peculiar 
and  excluave  jurisdiction  of  courts  of  equity, 
the  Statute  of  Limitations  does  not  apply,  and 
no  lapse  of  time  is  a  bar.  2  Perry,  Trusts,  ^ 
863;  Angell,  Lim.  g  166;  Kane  v.  Bloodgood,  7 
Johns. Ch,  90;  Pratt  v.  Kortham,  5  Mason,  96. 
112. 

That  there  ls,in  this  ca8e,a  trust  such  as  equity 
takes  cognizance  of  is  clear.  4  Kent,  Com. 
*146,  Uf;  Clmfeev.  Franklin,  11  R.  I.  678; 
Howard  v.  Am^,%  Met.  808;  Kama  v.  Sfiaffer- 
27  Md.  83. 

That  there  is  an  express  trust  is  no  less  clear 
because  it  was  created  by  the  express  and  in- 
tentional act  of  Bartley  Reynolds  when  he  made 
tbe  mortgage  vrith  a  power  of  sale,  which  alone 
created  the  right  to  sell,  prescribed  the  mode 
and  defined  the  purposes  of  the  sale,  and  di> 
reeled  tbe  disposition  to  be  made  of  the  pro- 
ceeds. 1  Perry,  Trusts,  e§  24,  78;  1  Story 
Eo^  Jur.  S  980;  1  Spence  Eq.  Jur.  [*4»6.1 

The  essential  elements  of  a  trust  are  legal  own- 
ership of  property  in  one,  and  some  beneficial 
or  equitable  interest  therein  in  another.  1  Fer- 
ry, TruBts,  g  3;  2  Story  Eq.  Jur.  964;  S^- 
mour  V.  fyeer,  8  Wall.  203  (76  U.  8.  hk.  19,  L 
ed.  806). 

In  executing  a  power  of  sale,  tbe  mortgagee 
is  the  trustee  of  the  debtor  and  must  act  bona 
fde  and  adopt  all  reasonable  modes  of  proceed- 
ing to  render  the  sale  most  beneficial  to  the  debt- 
or. Eowardy.AvMa,Z  TAsi.  808;  8  Ferry,TruBt8, 
§  602,  i. 

The  mortgagee  himself  under  sndi  a  power 
becomes  a  trustee  for  the  surphis.  4  Kent, 
Com.  «146,  147. 

The  union  of  two  separate  and  distinct 
characters  or  offices  in  one  and  the  same  person 
at  one  and  the  same  time  respecting  one  and 
the  same  thing  is  not  unknown,  and  equity 
will  separate  and  distinguish  the  act  and  duties 
of  the  one  from  ihxm  of  the  otiier.  PhiUipo  v. 
Munningt,  2  Myhie  &  C.  809. 

Trust  mortgages  and  mortga^  witb_power 
of  sale  are  identical  as  trusts.  Fernr,  iVusts, 
g§  602    608 1;  Hill.  Tnf^-^ig^™^^ 
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Eq.  Jur.  »e83,  634;  Judge  Dillon's  article  In 
Am.  Law  Reg.  N.  8.  September  and  October, 
1868;  8ayle»v.  TibHtta,  5  R.  I.  79. 

The  mortgagor  has  do  legal  title  to  the  mon- 
■ey  or  any  part  of  it  produced  by  the  sale.  He 
could  not  sue  the  purchaser  for  it.  His  legal 
title  to  any  part  of  it  arises  only  when  the  trusts 
have  been  [formed  or  are  admitted  to  have 
hem  perfiH-med,  and  the  surplus  ascertained  and 
stated  or  admitted;  and  then  and  not  until  then 
an  implied  oMumptit  arises  to  pay  such  sum. 
Ceue  V.  Robertt,  Holt,  500;  Edwards  v.  Ltmndet, 
1  El.  &  B.  81;  BarUeUv.  Dimotid,  14  Mees.  .S: 
W.  49;  B<md  v.  Nurge,  10  Ad.  &  E.  N.  8.  244; 
Fardoe  V.  Price,  16  Mees.  &  W.  451;  Roper  v. 
Holland,  3  Ad.  &  E.  99;  EdwardB  v.  Batet,  7 
M.  &  G.  590;  Howard  v.  Brewnhill,  38  L,  J. 
Q.  B.  28;  Johnton  v.  Johnson,  120  Mass.  465; 
Dias  V.  BruneU,  24  Wend.  9. 

In  Massachusetts  the  courts  had  equity  pow- 
ers conferred  upon  them  to  a  very  hmited  ex- 
tent from  time  to  time  until  1877,  when  juris- 
diction was  granted  to  them  in  all  cases  where 
there  isDOtaplain,adequate,and  complete  reme- 
dy at  law.  The  common-law  courts, therefore, 
from  necessity  and  to  prevent  a  failure  of  Jus- 
tice, were  forced  for  many  years  to  take  cog- 
nizance of  matters  and  apply  common-law 
remedies  in  a  manner  unknown  to  the  common 
law;  and  later,  when  sitting  with  full  equity 
powers,  the  courts  have  declined  to  take  juris- 
diction of  a  case  if  there  is  a  remedy  at  law  un- 
der liieir  peculiar  system,  although  cases  are 
excluded  tl^^by  which  are  of  equitable  cogni- 
zance according  to  the  piindpfos  of  general 
jurisprudence.  NewhaU  v.  Wheder,  7  Mass. 
189;  Arms  v.  ^«Wey,4  Pick.  71;  Pratfv.Pond, 
a  Allen,  59;  Jonet  v.  New/tall,  115  Mass.  244, 
1  Pom.  Eq.  Jur.      288,  811-318. 

So  in  Pennsylvania,  except  that  the  equity 

Sower  of  the  court  is  not  limited.  1  Pom.  Eq. 
ur.     286,  889-841. 

In  the  case  at  bar  there  was  an  open  account, 
because  Hennessy  had  never  rendered  an  ac- 
count. The  term  "open  account"  ia  used  in 
opposition  to  a  stated  account,  wherein  the 
account  is  closed  by  an  assent  to  its  (x>rrectne8s 
by  the  party  charged.  WhiiUesev  v.  Spofford, 
47  Tex.  18;  Wedder^m  v.  Wedderburn,  4 
Hylne  &  C.  41. 

Even  in  those  cases  of  express  trusts  which 
■are  cognizable  at  law,  the  Statute  of  Lim- 
itati(nis  does  not  begin  to  run  until  there  has 
been  a  denial  of  toe  title  of  the  eeaiui  que 
trust  by  the  trustee,  brought  home  to  the  for- 
mer's knowledge.  Kane  v.  Bloodgood,!  Johns. 
Ch.  90;  Goodrich  v.  Pendleton.  8  Johns.  Ch. 
884;  Gook  v.  WiUiam;  1  Green,  Ch.  (N.  J.) 
Ja09;  Jones  v.  MeDermott,  114  Mass.  400;  Sey- 
mour V.  Freer,  8  Wall.  802  (75  U.  8.  bk.  19, 
L.  ed.  806). 

On  the  same  principle  where  one  deposits 
money  in  the  bank,  subject  to  check  at  conven- 
ience, the  Statute  does  not  begin  to  run  until  de- 
mand and  refusal,  or  some  adverse  claim  be 
made.  Qirard  Bank  v.  Bank  <if  Pmn  Town- 
ship,  89  Pa.  St.  02;  Adamsy.  Orange  Oo.Bank, 
17  Wend.  514. 

Courts  of  equity  in  cases  within  their  exclu- 
sive jurisdiction  follow  the  Statute  or  not,  as 
justice  may  require  in  a  particular  case.  1  Story, 
Eq.  Jur.  ^  529;  2  Id.  gg  1520,  1521;  Life  Aaso- 
eiation,  etc.  v.  Stddal,  8  DeG.  F.  &  J.  0& 
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There  was  no  express  contract.  If  any  ac- 
tion was  ever  maintainable  against  Hennessy 
for  the  surplus  it  was  on  an  implied  contract  or 
promise  only.  AQd  sucb  contract  or  promise  is 
one  where,  in  view  of  the  circumstances  and 
acts  of  the  parties,  the  law  presumes  or  creates 
such  terms  as  reason  and  justice  dictate  in  the 
particular  case.   Chit.  Cont.  17. 

The  parties  are  supposed  to  have  made  those 
stipulations  whidi,  as  honnt,  fair  and  just 
men  they  ought  to  have  made.  Offden  v. 
Saunders,  12  Wheat.  841,  (25  U.  S.  bk.  6,  L.  ed.) 
Addison,  Cont.  30,  31  and  1399. 

Hennessy  was  not  a  par^  to  the  suit  between 
James  Reynolds  and  Patrick  Reynolds.  That 
suit  was  dedded  and  James  Reynolds'  title  es> 
tabli^ed  in  1879,  and  no  implied  promise  to  pay 
ought  to  have  been  raised  before  that  time. 
Soggins  v.  Heard,  81  Misa.  426. 

Messrs.  Wm.  H.  Chreene  and  P.  J,  VU- 
Carthy.  for  defendant,  J.  B.  Hennessy. 

'The  sale  under  the  mortgage  being  made  aft- 
er the  death  of  the  mortgagor,  for  default  of 
paymentof  the  semi-annual  mteiest,  the  surplus 

Ero coeds,  if  any,  would  go  to  the  mortgager's 
eir  or  bis  aae^pia,  under  the  mortgage  con- 
tract; and  such  surplus  is  recoverable  at  law 
in  an  action  for  money  had  and  received. 
2  Jones,  Mortgages  8d  ed.  p  1927,  1984;  Fai- 
sell  V.  Hennes^,  14  R.  I.  650,  citing  Jaekton  t. 
Stephens.  108  Mass.  94;  Coi^  v.  Basteg,  138 
Mass.  396;  Buttriek  v.  Si^,  7  Met  20,  Copt 
V.  WheOer,  41  N.  Y.  808;  meOer  v.  Maderh. 
8  W.  &  Serg.  884. 

The  concurrent  jurisdiction  of  equity  extends 
to  all  cases  of  legal  rights  where,  imder  ibe 
circumstances,  there  is  not  a  plain,  adequate 
and  complete  remedy  at  law.  Snell,  Princi- 
ples of  Equity,  857,  et  eeg.;  1  Story,  Eq.  Jut, 
§ 76;  1  Pom.  Ea.  Jur.  §g  176,  178. 

It  is  well  settled  that  the  wly  cases  of  trust 
not  to  be  reached  or  affected  in  equity  by  the 
Statute  of  Limitations,  are  those  teehmcM  and 
continuing  trusts,  which  are  not  at  all  cogni- 
zable at  law,  but  fall  within  the  proper,  pecu- 
liar and  exclusive  jurisdiction  of  courts 
equity;  they  must  be  direct  trusts  belonging  ex- 
clusively to  the  jurisdiction  of  a  court  of  equi^, 
and  the  questions  must  arise  between  the  trus- 
tee and  cestui  que  trttst.  Butevenin  such  case, 
the  Statute  will  b^ipuito  run  from  the  time  that 
the  knowledge  is  brought  home  to  Uie  eestui 
que  trust,  that  the  trustee  repudiates  the  trust 
by  clear  and  unequivocal  acts  or  words,  and 
claims  thenceforth  to  hold  the  estate  as  bis  own 
not  subject  to  any  trust.  1  Peny,  Traits, 
2  ed.  gg  125  and  Tiote  26,  162,  885;  t. 
Mardap,  1  Watts,  271:  Finney  v.  Cbdknm,  1 
Watts  &  tieTg.  113;  White  v.  White,  1  Johns. 
(Md.)  Ch.  Dec  06;  Hancock  y.  HarptT,mUl. 
445,450;  Maury  v.  3fa«on,  8  Porter,  (Ala.)  211; 
FusseU  V.  Hennessy,  14  R  L 550 :  3 Perry,  Trusts, 
2d  ed.     855, 857, 862-865,  and  notes  thereto. 

The  Statute  of  Limitations,  ^plicable  to  ac- 
tions of  assumpsit,  applies  to  an  actioD  for  an 
excess  of  proceeds  of  a  sale  of  such  land  above 
the  mortgage  debt.  A  snit  to  recover  the  land 
or  to  redeem  would  not  be  barred  by  a  lapse  of 
time  shorter  than  that  which  would  bar  an 
ejectment  at  law.  But  a  claim  to  the  proceeds 
of  a  sale  is  not  a  claim  to  real  properi^,  but 
only  for  the  recovery  of  money.  The  Matale 
of  Limitations  ai^lies  to  sroof^^t^g^  eqid^ 
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onlj  by  analoKT;  and  the  analogous  case  at  taw 

ban  action  of  tmumptit  or  an  action  of  ac- 
count,and  not  an  action  of  ejectment.  IJones, 
Mortoiges,  3d  ed.  §  341;  Wood,  Limitations,  g 
58  and  notes;  Vanduaen.  v.  WorreU,  5  Ah.  Pr. 
N.  8.  286;  Arma  v.  Ashley,  4  Pick.  71;  Hmi- 
tode  T.  Haider,  86  III.  445;  Amory  v.  Laxc- 
n»«,8CUff.  S28.  And  see,  2  Jones,  Mortgages. 
^  1940;  BeUinger  v.  Sourland,  87  Hi.  618; 
Sioener  t.  Stoever,  9  Serg.  &  R.  484;  Orane  v. 
Buchanan,  29  Ind.  570. 

If  on  the  death  of  Bartley  Reynolds  the  real 
estate  descended  to  his  father,  the  complainant, 
as  his  sole  heir  at  law,  he  thereupon  became 
the  owner  of  the  equity  of  redemption,  and  on 
conversion  of  the  estate  by  mortgage  sole,  be- 
came entitled  to  any  surplus  prooeeds  with  the 
right  to  sue  therefor  in  an  action  for  money 
tiad  and  received,  he  being  called  upon  only 
at  the  trial  to  show  by  proper  evidence  that 
he  was  such  heir  to  the  estate  which  had  I)een 
so  converted.  2  Jones,  Mortgages,  9ded.  §^ 
1981, 1935,  lft40  and  note$  thereto;  Fimell  v. 
BenneMff,  14  R.  I.  654,  and  cases  before  cited. 
See  also.  F^rtonff  v.  Stone,  13  R.  1. 487:  MitUr 
T.  Adamf,  16  Mass.  456;  8  Johns.  524;  Mathm- 
*wi  V.  Sproffue,  I  Curtis,  457. 

Dnrfee*  Ch.  J.,  delivered  the  opinion  of 
the  court ; 

The  ca.se  stated  in  the  bill  is  this :  the  com- 
plainant  formerly  had  a  son,  Bartley  or  Bar- 
tholomew bv  name,  who  died  February  4, 1872. 
Some  time  before  bis  death  he  was  the  owner 
of  certain  real  estate,  situate  in  the  City  of 
Providence,  subject  to  a  mortgage  for  $1,600, 
witb  interest,  in  favor  of  the  defendant  Hen- 
nessy,  bearing  date  February  17, 1870.  Duriog 
the  illness  which  preceded  said  Bartley's  death, 
the  defendant  Patrick' Reynolds  procui^dfrom 
him  by  fraud  a  conveyance  of  said  estate  mi 
entered  into  possession  thereof. 

Immediately  after  the  death  of  Bartley  the 
complainant,  who  was  bis  sole  heir  at  law,  in- 
stituted a  suit  in  equity  against  Patrick  Rey- 
nolds fur  the  annulment  of  said  conveyance, 
and  in  February,  1879,  obtained  a  decree  an- 
nulling it.  While  this  suit  was  pending,  to  wit: 
May  7,  1S72,  said  Hennessy,  by  virtue  of  a 
power  of  sale  in  his  mortgage  deed,  sold  the 
»tate  at  auction  and  conveyed  it  to  said  Pat- 
rick Reynolds,  who  bid  therefor  the  sum  of 
14.950,  being  much  more  than  the  amount 
needed  to  pay  the  mortgage  debt  with  interest 
ind  the  expenses  of  sale.  The  bill  charges  that 
Beonessy  has  refused  to  account  to  the  com- 
plainant for  the  snrplus  and  pnja  that  be  may 
be  decreed  to  account  and  pay  over  what  may 
)e  found  due.  The  bill  was  filed  in  Novem- 
ber, 1881.  Hennessy  has  answered,  setting  up 
n  his  answer  a  plea  of  the  Statute  of  Limita- 
ions.  The  case  has  been  heard  chiefly  on  the 
nifficiency  of  that  plea. 

The  complainant  contends  that  the  plea  is  bad 
KCauae  Hennessy,  by  selling  the  estate  by 
irtue  of  the  power,  submitted  himself  to  the 
>bligatioo8  of  the  power,  which  amounts  to  an 
express  or  technical  trust  in  favor  of  the  com- 
>lainant,  and  against  such  a  trust  the  Statute 
loes  not  run.  The  power  is  in  the  usual  form.  It 
(ppoints  Hennessy  "  his  executors,  administra- 
ors  and  assigns, 'the  mortgagor's  " attorneys 
rrevocable,  with  full  power  of  substltu^n 
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and  levocation,"  and  empowers  them  to  sell 

and  convey  the  estate  in  case  of  de&ult,  after 
giving  the  notice  prescribed;  to  receive  the 
purchase  money,  and  out  of  it  to  pay  the  ex- 
penses of  sate  and  the  mortgage  debt,  account- 
ing to  the  mortgagor,  his  heirs  and  assigns  for 
the  surplus.  It  &  these  express  directions  in 
regard  to  the  execution  of  the  power  which, 
the  complainant  argues,  makes  the  power  an 
express  trust.  It  will  be  observed,  however, 
that  the  power  is  expressed,  not  in  terms  of 
tnist  but  in  terms  of  agency  or  attorneyship. 
The  word  trust  or  trustee  nowhere  occurs  in  it. 

It  is  doubtless  true  that  a  trust  may  exist 
without  the  use  of  the  word,  courts  looking 
through  words  to  thinra.  But  nevwtheless 
the  absence  of  the  worn  is  significant  where 
the  claim  is  that  the  language  creates  an  ex- 
press trust.  The  complainant  dtes  text  books 
and  cases  in  which  a  mortgage  exercising  the 

Sjwer  is  called  a  trustee  ana  treated  as  such, 
e  does  not  cite  any  case  which  holds  that  the 
trust  is  eroresB  or  technical.  Chancery,  where 
it  asserts  its  jurisdiction  over  persons  having 
charge  of  proper^  for  the  benefit  of  others, 
generally  speaks  of  and  treats  them  as  trustees, 
taking  advantage  of  an  analogy  to  subject  them 
to  the  rules  which  apply  to  trusts.  It  proceeds 
thus  in  regard  to  executors,  administrators, 
agents  and  partners,  Sucb  persona  are  in  clun- 
cery  guati  or  constructive  trustees. 

In  the  case  at  bar  the  power  of  sale  does  not 
convey  an  estate,  which  Is  the  usual  mode  of 
creating  a  technical  trust ;  it  delegates  an  au- 
thority. It  appoints  the  mortgagee  an  attorney 
and  empowers  him  to  sell,  receive  the  proceeM 
of  the  sale,  pay  the  mortgage  debt  and  expenses 
out  of  the  proceeds,  accounting  forthesurplus, 
if  any  there  be,  to  the  mortgagor.  The  mort- 
gagee may  exercise  the  power  or  not,  as  he 
chooses;  but  If  he  chooses  to  exercise  it,  he 
virtuallv  promises  to  fulfill  the  conditions  under 
which  the  power  is  granted.  Such  a  promise  may 
be  implied  at  law  as  well  as  in  equity,  and  we 
cannot  see  why  an  action  at  law  will  not  lie  for 
a  breach  of  it.  Indeed,  the  mortgagee  by  the 
terms  of  the  power  receives  the  purchase 
money  for  himself  only  to  the  extent  of  the 
debt  and  his  expenses,  being  accountaUe  for 
the  rest  of  it  to  the  mortgagor,  his  heirs  and 
assigns.  The  surplus  is  in  fact  the  equity  of 
redemption  converted  into  money.  Why  then 
cannot  the  mortgagor  recover  it  In  an  ac^a 
for  money  had  and  received  ? 

The  case  closely  resembles  the  case  of  a  factor 
who  receivragoods  for  sale  on  which  he  makes 
advances.  lu  thereby  acquires  a  lien  whldi 
he  is  entitled  to  satisfy  out  of  the  sales.  But  the 
consignor  can  recover  bis  balance  after  the  lien 
is  satisfied  at  law  as  well  as  in  equity,  notwitii- 
standing  that  in  equity  the  factor  may  be 
treated  as  if  he  were  a  trustee.  Seottv.  Surman, 
Willes,  400.  405;  Stoiy,  £q.  Jur.  <gg  468,  464. 

The  complainant  contends  that  the  trust  Is 
express  and  technical  because  tiie  mortgagee 
has  the  lenl  title.  He  has  the  legal  title,  not 
as  donee  <n  the  power  bnt  as  mortgagee.  His 
title  as  mortgagee  is  peculiar,  the  mortgagor 
in  possession  being  regarded  as  owner,  subject 
to  the  mortgage  as  well  at  law  as  in  equity. 
The  power  does  not  belong  to  the  mortgagee  as 
such,  but  it  is  collateral  to  the  mortgage,  and 
the  purchaser  at  a  sale  under  the  pover  tak^ 
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not  as  grantee  of  the  mortgagee  but  as  grantee 
of  the  mortgagor,  even  when  the  deed  is  la  tiie 
name  of  the  mortgagee.  SaUl  v.  BUa$,  118 
Mass.  654. 

A  sale,  professedly  under  the  power  but  not 
pursuant  to  its  terms,  operates  at  most  only  as 
an  assigDmeDt  of  the  mortgage.  All  this  goes 
to  show  that  the  mortgagee  in  ezercisiag  the 
power  is  not  considered  to  have  the  same  sort 
of  legal  title  as  a  trustee  under  a  technical 
trust. 

In  Robertson  v.  Norri*,  1  OifFard,  421,  the 
Vice  Chancellor,  commenting  on  the  saying  of 
Lord  Eldon  in  Dowjua  v.  Qrazebrook,  8  Meriv. 
200,  that  a  mortgagee  when  he  sells  under  a 
power  cannot  be  considered  otherwise  than  us 
a  trustee,  remarks :  "  That  expression  is  to  be 
understood  in  this  sense,  that  uie  power  being 
given  to  enable  him  to  recover  the  mortgage 
money,  the  court  requires  that  he  shall  exer- 
cise the  power  of  sale  in  a  provident  way,  with 
a  due  regard  to  the  rights  and  interests  of  the 
mortgagor  in  the  8ui*plus  money  to  be  produced 
to"  the  sale."  The  remark  is  a  recogiiition  of 
the  fact  that  a  mortgagee  in  exercising  the 
power  is  a  ^uon'not  a  teSinlcal  trustee.  Tech- 
nically he  IS  the  attorney  of  the  mortgagor. 
Wat«on  V.  Saul,  1  Giffard.  188.  198;  Diekenmn 
y.  TeamlaU,  1  DeG.  J.  &  8.  52,  60. 

It  is  admitted  that  the  Statute  applies,  if  the 
remedies  are  concurrent  at  law  and  in  equity: 
or,  In  other  words,  if  the  trust  is  not  technical 
80  as  to  be  ezclusirely  cognizable  in  equity. 
Wood,  Limitations,  ^  200. 

The  cases  are  numerous  in  which  the  surplus 
has  been  sued  for  and  recovered  in  actions  at 
law.  Cooky.  Bagley,  128  3Iass.  896.  and  cases 
there  cited;  Stoevcr  v,  Stoevttr,  9  Serg.  &  R. 
484;  Davenport  v.  McCheim^y,  86  N.  Y.  242; 
Flanderev.  Tliomat.  13  Wis.  410;  Vicky.  Smith, 
88  N.  C.  80;  Bailey  v.  Merritt,  7  Minn.  159; 
Wdmter  v.  Singley,  58  Ala.  208.  And  see  also. 
Cope  V.  Wheder,  41  N.  Y.  808 ;  BaUinger  v. 
Bourland,  87  III.  618. 

We  do  not  find  that  any  of  these  cases 
refer  the  jurisdiction  to  any  peculiar  local 
law.  In  Stoever  v.  Stoerer,  mpra,  the  court  ex- 
pressly declares;  "If  there  was  a  court  of 
chancery,  indebitatus  oMumpni  for  money  had 
and  received  would  lie."  9  Serg.  &  R.  454. 

Nor  do  we  find  that  the  courts  make  any  dis- 
tinction in  this  respect  between  the  mortgagor 
and  persons  holding  under  him;  the  duty  im- 
posed by  the  terms  of  the  power  being  deemed 
sufficient  to  raise  a  promise  to  pay  the  surplus 
to  the  owner  of  the  equity  of  redemption,  if  the 
mort^gce  sells  under  the  power,  since  the  sur- 
plus IS  what  the  equity  sells  for  and  belongs  to  i 
the  owner.  We  also  think  that  the  light  to  sue 
for  I  be  surplus  accrued  forthwith  or  very 
shortly  after  the  sale,  wiUiout  any  previous  de- 
mand, it  being  the  duty  of  the  mortgagee  re- 
ceiving the  proceeds  to  ascertain  the  surplus 
immediately  and  pay  it  over.  Bailey  v.  Mer- 
ritt, 7  Minn.  159;  F\titeU  v.  Hennmy,  14  R.  I. 
660. 

Nor  do  we  see  how  the  pendency  of  the  for- 
mer suit  against  Patrick  Reynolds  to  set  aside 
the  deed  from  Hartley  to  him  for  fraud  could 
ttay  the  running  of  the  Statute.  If  the  deed 
from  Hartley  was  procured  by  fraud,  it  was 
avoidable  at  law  as  well  as  in  equity,  and  the 
complainant  might  have  disaffirmed  it  by  suing 
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for  the  surplus  as  well  as  by  inoeecotiDg  Ui 
suit  in  equity. 

The  bill  as  framed  is  simply  a  biU  for  an  k- 
count.  As  such,  we  think  it  is  barred  fay  ibe 
Statute  of  Limitations.  It  makes  I^trick  Rn- 
nolds  a  defendant  with  Hennessy,  bul  itstetiK) 
case  for  relief  against  him.  Hennessyin  bisn- 
swom  answer  alleges  that  he  received  tarn 
Patrick  Reynolds  only  theamountiKceesBiytc 
pay  the  mortgage  debt  and  expenses,  because, 
being  ignorant  of  the  complainant's  claim,  be 
believed  Patrick  Reynolds  to  be  entitled  to  tbr 
surplus.  No  testimony  la  adduced  in  sn;^. 
of  the  allegation,  and  in  the  absence  of  ^ 
testimony,  we  think  the  acknowledgnwfil  vi 
the  receipt  of  the  purchase  money,  made  ii 
Hennessy's  deed  to  Patrick  Reynolds,  is  ^ri^ 
facie  proof  that  it  was  received  The  quiEliDs 
whether  the  power  of  sale  would  have  tm 
so  full^  executed  as  to  cut  oif  the  right  ton- 
deem,  if  only  the  mortgage  debt  and  expow^ 
were  paid,  does  not  arise  on  the  pleading  ud 
proof  as  they  stand. 
Pita  mtttained  and  biU  ditmitted  ttxtMvtit  <iMt 


George  A.  BXHtROUGH 

V, 

George  H.  HILL. 

1.  The  year  mentioned  in  Public  9tatnt«N 
R.  I.  chap.  221,;^  2,witllinwhicbapeti• 
tion  for  a  new  trial  may  be  filed  in  tbe 
Supreme  Court,  b^fins  to  run  on  tbe  en- 
try of  final  jud^ient;  ajid  in  tbe  cas^d 
exceptions  or  appeal,  from  the  entry  irf 
jad^ent  of  afflnoance. 

2.  Thus,  when  exceptions  were  taken  to  tlie 
Court  of  CouimoD  Pleas  and  sustainec 
and  tbe  case  was  remitted  for  a  ne* 
trial  and  by  error  of  counsel  was  nrt  »■ 
entered  and  the  former  judgment  wa^sf- 
flnned  on  petition;  held*  that  the 
ran  fl?om  the  date  of  theaflnaaaca 

3.  When  counsel  obtained  a  new  trial  on  a- 
ceptions  and  fikUed  to  reenter  the 
case  in  the  court  below,  alleging  that, 
deceived  by  the  similarity  of  the  naiM 
of  another  case  on  the  docket  of  the! 
court  below,  he  supposed  the  rewitrT 
had  been  made,  the  court  with  some  be^ 
itation  granted  a  new  trial  m  tbr- 
sronBd  of  accident  and  Mistaha 

(Providence  Decided  December  M,  I**-' 

PLAINTIFFS  petition  for  a  new  mai- 
Granted. 
The  facts  appear  in  tJie  opinion. 
Mr,  D.  L.  D.  Oran^r.  for  peliticoer. 
Tbe  authorities  cited  are:   Toviiief  v. 
8  C.  H.  N.  8.  289;  Neaw  v.  JWw,  »E«.Ii> 
&  Eq.  806;  Riley  v.  Emenen.  5  N.  H.  « 
Winn  V.  Toung.  1  J.  J.  Haish.  51: 
V.  Bradbury,  8  Bam.  &  AW.  828;  HiE 
Trials,  558,  and  cases  dted. 
Mr.  Joseph  C.  "BXyt  for  George  H.  Ha 
It  must  be  a  suit  tried  or  decided  "wiAia* 


year  previous  to  suddT*! 
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Exprm  Go.  v.  Qre^jg  23  Kan.  376;  Scktpeizer  v. 
Esmond,  6  Abb.  N.  C.  378;  Grny  v.  CSjan,48 
Iowa,  434;  Pugh  v.  Iteat,  107  Dl.  440;  C'tarkv. 
Orane,  57  Cal.  629. 

Xej^ligence  of  attorney  is  not  good  ground 
for  a  new  trial.  Babcockv.  Brown.w  km.  Dec. 
290;  ShiddtY.  Sums.  81  Ala.  536;  MulhoOand 
V.  Heyneman,  19  Cal.  605;  rates  v.  Monroe, 
13  m.  212;  StHgera  v.  Darby,  8  Mo.  679;  Handy 
V.  Davi$.  88  N.  H.  4U;  FreenMn  v.  Wey- 
fond.  28  Tex.  529;  Gresn  v.  BaUdey.  23  Kan. 
180;  LaMrum  t.  Fxrmer.  7  Boab  (Ky.),  46; 
Jftyer  v.  SmtiA,  7  Pliil.  (Pa.)  105;  Hartford  F. 
Ins.  Go.  V.  Vanduzor.  49  111.  489. 

Miaapprebension  of  law  by  a  parlv  is  no 
ground.    Howard  v.  Gapron,  3  R.  I.  182. 

This  is  substantially  a  second  motion  for  a 
new  trial  and  will  not  be  f&Tored.  Haya  v. 
Kenyan,  7  R.  I.  531. 

DnrfBe,  C.  J.,  delivered  the  opinion  of  the 

court: 

This  L<i  a  petition  by  the  plaintiff  for  a  new 
trial  on  the  ground  of  accident  or  mistake.  The 
case  was  begun  in  the  court  of  common  pleas 
attbe  June  Term,  At  thenext  December 

Term  judgment  was  rendered  for  tbe  defeud- 
aut  for  bis  costs  and  tbe  case  was  taken  to  tbls 
court  on  exceptions.  The  exceptions  were  sus- 
tained and  tbe  case  was  remitted  for  new  trial 
July  7,  ItiSS,  It  should  have  been  reentered 
by  tbe  plaintiff  in  tbe  court  of  common  pleas 
on  or  before  the  second  day  of  the  December 
Term,  1883.  Tbe  reentry  was  omitted.  On 
the  eighteenth  day  of  the  December  Term,  1884, 
the  judnnent  for  the  defmdant  was  affirmed 
with  additional  coats  after  heuing.  The  omis- 
sion to  reenter  was  owing  to  the  following  al- 
leged accident  or  mist^e  on  the  part  of  tbe 
plaintifFs  coimse!  the  counsel  brought,  be- 
sides this  action,  another  action  in  the  court  of 
common  pleas  against  the  same  defendant  at 
the  June  Term,  1882.  to  wit:  the  action  of 
George  B.  Bennett  v.  George  B.  Hill,  the  oounsel 
in  both  cases  being  the  same. 

In  Bennett  v.  Hill,  judgment  was  rendered 
for  the  plaintiff  at  the  June  Term,  1888,  and 
the  case  was  carried  by  the  defendant  on  ex- 
ceptions to  this  court.  Thereupon  tbe  case 
should  have  been  dropped  from  tbe  common 
pleas  docket,  but  by  an  oversight  of  the  clerk 
It  was  retained. 

Tbe  counsel  who,  according  to  custom,  had 
delayed  to  reenter  this  case  until  the  commence- 
ment of  the  December  Term,  looking  at  the 
ioeket  then,  saw  the  case  of  Bennett  v.  Hill 
there,  and,  misled  by  the  similarity  of  the 
oames  and  by  the  travel  of  the  two  cases,  took 
it  for  Surrough  v.  Hill,  and  supposed  that  the 
latter  case  had  been  reentered. 

The  plaintiff  contends  that  but  for  Uie  over- 
de-ht  of  the  clerk  and  the  consequent  mistake 
if  the  counsel  tbe  omission  to  reenter  would 
lot  have  occurred,  and  that  be  is  therefore  en- 
itled  by  reason  of  tbe  accident  or  mistake  to  a 
lew  trial.  We  think  there  was,  to  say  the  least, 
I  considerable  admixture  of  negligence  or  inat- 
entlon  on  the  part  of  the  counsel.  We  have 
lowerer  come  to  the  conclusion,  though  not 
A'ithout  a  good  deal  of  hesitation,  that  there 
fraa  enough  of  accident  or  mistake  to  entitle 
:he  plaintm  to  a  new  trial  on  terms,  if  the  peti- 
tion was  leasonably  preferred. 

R.  I. 


Tbisis  a  petition  imderPub.  Stat.  R.  I.  chap. 
221,  §  2',  underwhich  this  coxut  is  empowered  to 
grant  a  new  trial  for  tite  causes  mentioned  in  any 
auit  tried  or  decided  in  this  court  or  in  tbe  court 
of  common  pleas  within  one  year  previous  to  tbe 
application.  The  petition  was  fil«i  in  this  court 
July  10,  1885,  being  more  than  a  year  after  the 
Judgment  waa  originally  rendered  in  the  court 
of  common  pleas  but  less  than  a  year  after  It 
was  affirmed. 

Tbe  defendant  contends  that  the  petition  is 
too  late,  because  the  judgment  is  in  law  a  judg- 
meat  of  the  dat^  when  it  was  originally  en- 
tered. It  ii  difficult  to  accept  this  view  be- 
cause the  judgment  as  affirmed  is  not  the  judg- 
ment originally  entered ,  the  costs beingincreased. 
But,  however  that  may  be,  the  time  for  the 
petition  is  not  limited  to  a  year  after  the  judg- 
ment, but  to  ayear  after  the  case  has  been  tried 
or  decided,  llierefore,  tbe  question  is:  when 
was  this  case  decided?  Evidently  it  was  not 
decided  when  the  judgment  was  oririnally  en- 
tered, for  the  case  was  afterwards  before  the 
supreme  court  on  exceptions  which  were  sus- 
tained. The  plaintiff  might  have  re-entered 
tbe  case,  and  ii  he  had  reentered  it,  the  original 
judgment  would  beyond  question  have  been 
utterly  annulled.  Evidently,  therefore,  the  case 
was  not  decided  until  after  the  time  for  reentry 
had  gone  by.  But  if  it  was  not  decided  before 
then,wheo  afterwards  was  it  decided  before  the 
affirmation?  We  are  unable  to  find  any  previous 
time.  Tbe  original  judgment  ceased  to  be  a 
judgment  when  the  case  was  taken  to  the  su- 
preme court  on  exceptions.  It  did  not  become 
a  judgment  again  until  it  was  affirmed.  Our 
o^nion  is  that  the  case  was  decided,  within  the 
meaning  of  thestatute,wben  the  judgment  was, 
to  use  the  language  of  the  statute,  affirmed  with 
additional  costs,  and  that  the  petition  having 
been  reentered  in  less  than  a  year  afterwards 
was  in  time. 

New  tnal  granted,  the  plaintiff  to  pay  the  de- 
fendant's co^  and  to  recover  no  cotta  up  to  t/ie 
present  time. 

1.  Sec.  Z.  Whenever  It  shall  be  made  to  appear, 
to  the  eattsfaction  of  the  Supreme  Court,  by  any- 
party  or  uromishee  In  a  suit  which  shall  have  been 
tried  or  decided  therein  or  which  shall  have  been 
tried  or  decided  m  the  Court  of  Common  Pleas  wttfa- 
in  one  year  previous  to  such  application,  that  by- 
reason  of  accident,  mistake  or  any  unforeseen  cauee. 
Judgment  has  been  reudered  in  such  suit  on  discon- 
tinuance, nonsuit,  default  or  report  of  referees,  or 
that  such  party  or  garnishee  had  not  a  full,  fair  and 
Impartial  trial  In  such  suit,  or  In  case  a  trial  has 
been  hod  in  such  case,  that  a  new  trial  therein 
should  be  had,  such  court  may  grant  such  trial  or 
new  trial  upon  such  twnu  and  oondltitnis  as  they 
shall  prescribe. 

Edward  "W.  HOWLAND 
SCHOOL  DISTRICT  No.  Sof  Little  Oompton. 

1.  Under  Gen.  Stat.  R.  I.  chap.  53,  §  5,  Pub. 
Stat.  R.  I.  cap.  56,  %  5;  the  school  com- 
mittee, after  the  school  district  has  voted 
toerectaschoolbouBC,  may  Appoint  ap- 
praiaon  of  the  land  fixed  npon  by  the 
committee  for  the  location  of  the  sehfwl- 
honse*  but  cannot  appoint  appraisers 
before  the  district  has  so  voted. 

2.  A  vote  bj*  the  district  to  Iocate4s  not  a ' 
vote  to  erect.  Digitized  by  Go<p^le 
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8.  The  district  has  no  power  to  locate; 

this  must  be  done  by  the  committee- 
4.  A  delegated  powfer  of  condemning 
property  must  be  exercised  strictly  in 

accordance  with  the  terms  of  ito  del^a- 
tion. 

(Newport  Decdded  December  10. 18811.) 

TRESPASS  and  ejectment. 
Heard  by  the  court,  juiy  trial  being 
waived. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  E.  L.  Barney,  with  Mr.  Charles 
Acton  Ives,  for  plaintiCF:  * 

Cites  Peekham  v.  School  Dititriet  No.  7,  NbrUi 
Pr<mitience,  7  R  I.  (1868)  545. 

Mr.  Ziba  O.  Sloonm.  for  d^endant 

Dorfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  trespass  and  ejectment  for  a  lot  of  land 
in  Little  Compton.  whicli  it  is  admitted  belongs 
to  tbe  plaintiff  unless  the  defendant  baa  ac- 
quired title  by  taking  it  for  a  schoolhouse  lot, 
under  Oen.  Stat.  R.  L  chap.  58,  §  5,*^  being  the 
same  as  Pub.  Stat.  R.  I.  chap.  06.  ^  5. 

We  think  that  section  5,  though  not  quite  clear 
in  all  respects, is  clear  in  this  respect,  namely :  that 
where  a  town  has  a  district  organization,  the 
school  committee  is  authorized  to  appoint  ap- 
praisers to  decide  upon  the  value  of  land,  fixed 
upon  by  the  committee  as  tbe  site  of  a  school- 
house  In  any  district,  after  the  distoict  has  voted 
to  erect  a  schoolhouse,  no  authority  to  miAe  the 
appointment  being  given  unto  after  such  vote. 
It  follows  that  in  such  a  case  an  appointment 
before  the  vote  is  unauthorized  and  void;  and, 
consec|ueutly,  that  any  valuation  of  the  land  by 
tbe  appraisers  so  appointed  and  any  tender  to 
the  owner  in  pursuance  thereof  are  ineffectuai 
to  devest  the  title  of  such  owner  and  vest  it  in 
the  district.  We  think  the  proceeding  under 
which  the  defendant  claims  is  defective  in  this 
particular.  Tbe  records  of  the  defendant  IHs- 
trict  and  of  tbe  school  committee,  copies  of 
which  were  put  in  evidence  at  the  trial,  show 
that  the  proceeding  was  as  follows,  to  wit: 

A  meeting  of  the  District  was  held  April  14, 
1875,  for  the  purpose,  among  other  things,  of 
considering  the  expediency  of  building  or  re- 
pairing the  schoolhouse  in  said  District.  At  the 
meeting  it  was  voted  to  repair  the  schoolhouse 
and  that  "  Charles  Staples  hire  money  for  the 
present  use  if  needed  for  the  repairs  m  the  said 
schoolhouse," 

Subsequently  a  special  meeting  was  notified 

♦As  follows : 

Id  case  tbe  aohool  committee  ebali  fix  upon  a  lo- 
cation for  a  achoolbouae  In  anv  diBtrtot,  or  shail 
termlne  that  the  scboolhouse  lot  shaU  be  enlarged, 
and  the  district  shall  have  passed  a  vote  to  erect  a 
scboolhouse,  or  to  enlanfe  tbe  schoolhouse  lot,  or  la 
case  there  Is  no  district  organization,  and  tbe  com- 
mittee shall  flx  upon  a  location  for  a  Boboolhouse 
and  tbe  proprietor  of  tbe  land  shall  refuse  to  con- 
vey the  same,  or  cannot  aKree  with  the  district  for 
tbe  price  thereof,  tbe  school  committee  of  their 
own  motion,  or  ou  application  of  the  district,  etiall 
be  authorized  to  appoint  three  disinterested  per- 
sons, who  shall  notuy  the  parties  and  decide  upon 
tbe  valuation  of  tbe  tand ;  and  upon  the  t«nder  or 
payment  of  tbe  sum  so  fixed  on.  to  the  proprietor, 
the  title  to  the  land  so  fixed  on  by  the  school  com- 
mittee, not  exceeding  one  acre,  sbaU  vest  in  the  dis- 
trict for  the  purpose  of  maintaining-  thmeon  a 
schoolhouse  and  the  necooaaiy  q>pendages  thereof. 
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for  May  22,  1876,  "  For  the  purpose  of  taking 
such  measures  as  may  be  deemed  necessary  for 
the  location  of  a  district  scboolhouse."  At  tbe 
meethig  held  pursuant  to  this  notice  it  was 
voted  "  That  we  locate  the  district  schoolbouse 
on  tbe  ground  of  the  old  schoolhouse,"  and 
"  that  the  trustee  petition  tbe  school  committee 
to  lay  out  a  lot  of  a  suitable  size  for  a  district 
schoolbouse."  Underthe  lattervote  tbe  trustee 
petitioned  the  school  committee,  wbich  was  in 
sfflsion  tbe  same  day,  to  locate  a  site  for  a  dis- 
trict schoolhouse  for  District  No.  8.  Tbeschool 
committee,  acting  on  this  petition,  fixed  upui 
the  old  schoolbouse  lot,  being  the  lot  in  suit, 
and  defined  its  bounds.  An  attempt  wsa  then 
made  to  agree  with  the  plaintiff  sa  owner .wbidi 
failed.  Thereupon,  on  application  of  tbe  trust- 
ee, tbe  school  committee  appointed  appraiser 
who  valued  tbe  land  at  ^5.  Upon  their  tepcai 
tbe  District  voted  to  tender  the  $45  to  tbe 

flaintifl  as  ovnier,  which  was  done  June  10, 
875. 

The  recital  shows  no  vote  of  the  District  to 
erect  a  scboolhouse.  There  is  no  proof  of  anr 
such  vote  prior  to  the  appointment  of  the  ap- 
praisers. Possibly  it  may  be  thought  that  the 
vote  to  locate  implies  a  vote  to  erect  and  is 
therefore  equivalent  to  it.  We  do  not  think  so. 
The  vote  to  locate  was  in  point  of  law  a  mere 
nullity,  the  power  to  locate  being  in  the  sdiool 
committee.  The  vote  was  merely  an  expression 
of  preference.  Tbe  statute  contemplates  that 
tlie  selection  of  tbe  site  shall  precede  the  vote 
to  build. 

Moreover,  It  does  not  appear  that  the  District 
ever  supposed  or  claimed  that  the  vote  to  locate 
was  equivalent  to  a  vote  to  erect.  On  the  omi- 
trary ,  tbe  record  shows  that  at  a  special  meeting 
of  the  District,  August  27,  1875,  held  pursuaQt 
to  notice  for  the  purpose  of  considering  tbe 
question  of  building  or  repairing  district  scbool> 
house,  it  was  voted  to  recede  from  repairing  the 
old  schoolhouse,  and  to  build  a  new  scBool- 
house. 

The  inference  is  that  ttie  District  then  consid- 
ered the  vote  to  re[)air  as  still  in  force  and  that 
tbe  vote  to  build  still  remained  to  be  adopted. 
It  is  hardly  necessary  to  say  that  if  the  appnisal 
was  unauthorized  and  consequently  void,  when 
made,  for  want  of  a  precedent  vote  to  build, 
this  subsequent  vote  was  without  effect,  as 
against  the  plaintiff  at  least,  to  ratify  or  oonflm 
it. 

Tbe  power  to  take  property  intitum  Is  a 
sovereign  power,  and,  when  delegated,  must  be 
exercised  in  strict  uniformity  wiui  the  terms  of 
Its  delegation,  or  otherwise  tbe  exercise  will  be 
invalid.   Cooley,  Const.  Lim.  •628-680. 


H.  Frank  PAYTON  «(  vse. 

9. 

James  SHERBURNE  el  vx. 

1.  The  refusal  of  a  motion  to  nonsoit  is  or- 
dinarily no  ground  for  exception. 

2.  Under  Pub.  Stat.  R.  I.  chap.  282,  §  1, 
tenants  at  will  or  by  sufferance  ma^A 
quit  on  the  day  named  in  the  notice 
^ren  them  toqtutbytheownerorleasor. 

8.  Qttery,  if  the  notiee  Is  not  reMoaable 
in  time,  whether  the  -tanant.  does  not 
IwTe  the  ris^^  t^fl^a^^lsmss  to 
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remove  his  effects  and  emblements,  aft- 
er the  tenancy  has  terminated,  without 
being  liable  as  a  trespasser. 
4.  Wh^  in  a  deelaration  before  a  Spedal 
Court  of  Gommoa  Pleas  a^rainst  A  and 
his  wife,  the  only  counts  showing  a  let- 
ting, hence  the  onl^  counts  setting  out  a 
case  within  the  junsdiction  of  the  court, 
charged  the  defendants  am  tenauita 
by  hirinif  and  m  tenants  at  will,  and 
no  evidence  supported  the  count  against 
theiu  as  tenants  by  hiring  and  the  only 
evidence  to  support  the  count  against 
them  as  tenants  at  will  was  their  admis- 
sions in  the  answer  to  a  bill  in  equity 

X'nst  them,  previously  filed  by  the 
atift,  and  these  admissions  showed 
them  to  have  been  tenants  at  wUl  of  a 
,  deceased  owner,  predecessor  in  title  of 
the  plainti£F;  iMldt  that  the  teiuuwy  at 
will  under  the  deceased  owner  termi- 
nated with  his  death,  and  being  a  per- 
sonal relation  did  not  fail  to  the  pliJnt- 
iff  by  either  descent  or  devise. 
6.  There  were  counts  against  the  defend- 
ants as  tenants  by  sufferance,  but  these 
counts  contained  no  averment  of  a  pre- 
vious letting.  Held*  that  a  letting  could 
not  be  presumed,  as  a  teiuuH^  07  mf- 
fenuiee  does  not  imply  a  previous  let- 
ting and  may  exist  without  one. 

<Providenoe  Decided  Jan.  8, 188tt.) 

ON  defradants'  exceptions  to  a  Special  Court 
of  Comnioa  Pleas.   OterruUdinpari;  mi*- 
iained  in  part. 
Action  to  dispossess  tenants. 
The  questions  presented  are  stated  in  the 
opinion. 

Mr.  JTames  TUlinehast,  for  defendants: 

The  court  below  had  no  jurisdiction.  The 
case  as  made  by  the  plaiotins,  so  far  from  dis- 
closiDg,  expressly  negatived,  anv  letting  what- 
ever. It  wowed  merely  a  detainer  by  the  de- 
fendants against  their  own  deed  made  under 
the  decreeof  the  court  in  the  equity  case,  a  de- 
tainer resting  evidently  upon  the  reserved  right 
referred  to  in  that  deed  and  was  therefore 
Btriclly  within  Champlin  v.  Horton,  12  R.  1. 128. 

The  defendants  were  clearly  tenants,  either  at 
will  or  at  sufferance,  and  in  dither  case  were  en- 
titled to  reasonable  notice  to  quit,  under  the  Stat- 
ute P.  S.  p.  648,  %  1,  which  has  most  materially 
modified  the  common-law  doctrine  in  such 
cases;  and  the  notice  here  was  unreasonably 
Bhort  and  therefore  insufficient.  EUit  v.  Paige, 
1  Pick.  48;  Preaeott  v.  Elm,  7  Cuah.  846;  Kins- 
%  V.  Ames,  2  Met.  29;  Brock  v.  Berry,  81  Me. 

Yotingy.  Young.  86  Me.  183.  And  see, 
Sm,me$  v.  F.  S.  14  Ct.  of  Claims,  498;  ZMng- 
■femv.  Tanner,  12 Barb.  481;  Leatittv.  Leatitt, 
47 K.  H.  829;  WilUamsv:  Hodge$,41  Mich.  696. 

Messrs.  Francis  W.  Miner  and  WilUam 
O.  Roelker,  for  plaintiff. 

]>nrfee»  Ch.  J.,  delivered  the  opinion  of  the 
coort: 

The  first  exoepUon  is  for  the  refusal  of  the 
coim,  below  to  dismiss  the  action  for  want  of 
jurisdiction.  The  motion  to  dismiss  was  sub- 
mitted by  the  defendants  after  the  plaintiffs  had 
■Qtioduoed  their  testimony  and  was  based,  not 
■•1. 


on  any  defect  apparent  on  the  record,  but  on  a 
claim  that  there  was  no  evidence  that  the  tene- 
ments sued  for  were  tenements  let.  The  mo- 
don,  though  in  form  a  motion  to  dismiss,  was 
in  effect  a  motion  for  a  nonsuit.  A  mottcm  for 
a  nonsuit  is  addressed  to  the  discretion  of  the 
court  and  is  not  ordinarily  matter  for  exception. 

The  second  and  third  exceptions  are  for  the 
refusal  of  the  court  below  to  nonsuit  the  plaint- 
iffs or  to  direct  a  verdict  for  the  defendants  be- 
cause the  notices  to  quit  were  unreasonably 
short  and  therefore  void.  The  tenancy,  if  any 
existed,  was  admittedly  either  a  tenancy  at  will 
or  by  sufferance.  The  notices  were  notices  to 
quit  August  17,  1885,  and  were  given  August 
14,  1885.  Our  statute,  Pub.  Stat.  R.  I.  chap. 
232,  §  1,  provides:  "Tenants  of  land  or  tene- 
ments at  will  or  by  sufferance  shall  quit  upon 
notice  in  writing  from  the  lessor  or  owner  at 
the  day  named  therein."  The  natural  construc- 
tion of  this  section  is  that  the  tenant  receiving 
notice  shall  quit  on  the  day  named;  and  that  all 
that  he  can  require  is  that  the  notice  shall  give 
him  a  day.  If  this  view  be  correct,  the  notices 
were  good. 

The  defendants  contend  that  the  construction 
is  too  strict  and  that  "  notice  "  means  "  reason- 
able notice."  We  should  be  inclined  to  con- 
strue the  section  so,  if  the  language  were  that 
the  tenants  "  shall  quit  upon  notice  hi  writing 
from  the  lessor  or  owner,  without  more;  but 
the  section  adds  "  at  the  day  named  therein," 
which,  it  seems  to  us,  clearly  indicates  an  in- 
tention to  leave  the  length  of  the  notice  to  the 
discretion  of  the  lessor  or  owner  giving  it.  To 
hold  that  "notice  "means  "  reasonable  notice/' 
is  to  open  the  door  to  contention  such  as  it  was 
the  intention  of  chapter  282  to  avert.  The  ob- 
jection is.that  if  the  length  of  the  notice  be  left 
to  tiie  discretion  of  the  lessor  or  owner,  he  may 
use  his  discretion  oppressively.  The  objection 
is  not  decisive.  We  think'Section  1  applies  only 
to  strict  tenancies  at  will  or  sufferance,  such  as 
were  terminable  at  conunon  law  on  demand  and 
which  are  not  veiy  common  here.  Jackson  v. 
Bradt,  3  Caines,  109;  Poet  v.  Post,  14  Barb.  258; 
Numpftries  v.  Humphries,  3  Ired.  8^;  Kiniiq/ 
V.  Ames,  2  Met.  29;  HoUis  v.  Pool,  8  Met  850; 
JoTinmn  v.  Jokrmm,  18  R.  I.  467. 

Tenancies  from  year  to  year  or  for  any  recur- 
ring term  less  than  a  year,  though  sometimes 
denominated  tenancies  at  will,  fall  under  chap. 
282,  2,  8,  which  prescribe  definitely  what 
notices  shall  be  given  to  terminate  them.  In 
this  view  the  force  of  the  objection  is  much  mit- 
igated and  we  are  not  satisfied  that  any  depart- 
ure from  the  obvious  and  natural  construction 
is  justified.  On  the  contrary,  we  think  it  better 
to  construe  section  1  as  it  would  be  ordinarily 
understood,  leaving  the  General  Assembly  to 
make  their  meaning  plainer,if  we  have  mistaken 
it.  We  will  add  that  in  thus  deciding  we  do  not 
mean  to  decide  that  the  tenant  may  not  be  en- 
titled, after  the  tenancy  is  terminated,  if  the 
notice  i&  unreasonably  short,  to  ingress  and 
egress  for  the  purpose  of  removing  household 
effects  or  taking  emblements  without  making 
himself  liable  as  a  trespasser. 

The  last  exception  is  because  the  court  be- 
low directed  a  verdict  for  the  plaintiffs  against 
both  defendanta  We  think  this  was  error.  The 
only  counts  in  the  declaration  whjch  in  o\ir 
ophiiou  folly  state  a  cat^f^^^^^lMtibe 


870 


New  England  Repobteb— Sup.  Ct.  of  Rhode  IsljUTD. 


J  AS., 


jurisdiction  of  a  spedal  court  are  the  counts 
agaloat  the  defendants  as  t^iants  by  hiring  and 
as  tenantB  at  will  of  the  plaintiffs,  for  they  are 
the  only  counta  which  show  evea  by  implica- 
tion that  the  tenements  sued  for  are  tenements 
let.  It  is  not  claimed  that  there  was  any  evi- 
dence to  support  the  counts  against  the  defend- 
ants as  tenants  by  hiring;  and  the  only  evidence 
brought  to  our  attention  to  support  the  counts 
against  the  defendants  as  tenants  at  will  of  the 
pontiffs  is  the  admissions  of  the  defendants  in 
their  answer  to  the  plaintiffs'  bill  in  equity. 
These  admissions,  however,  are  only  evidence 
of  a  tenancy  at  will  between  the  defendants  and 
Bowen,  the  former  owner;  and  that  tenancy,  if 
it  ever  existed,  came  to  an  end  when  Bowen 
died.  Being  a  tenancy  at  will,  it  was  purely 
personal  and  the  plaintifTs  could  not  succeed  to 
It  by  devise  or  inheritance.  It  may  be  thought, 
on  the  authority  of  Kenney  v.  Sweeney,  14  R.  I. 
581,  that  the  plaintiffs  are  entitled  to  recover  on 
the  counts  against  the  defendants  as  tenants  by 
sufferance.  A  tenancy  by  sufferance  may  ex- 
ist without  any  previous  letting,  and  therefore 
a  count  against  the  defendants  as  such  does  not 
show  even  by  implication  that  the  tenements 
sued  for  are  tenements  let.  The  counts  con- 
ta^  no  express  avennent  to  that  effect. 

jFVrff  thne  exeeptioiu  overmkd;  the  kut  exeep- 
iitm  autiained;  earn  remitted  for  new  trial. 


STATE  of  Rhode  Island 

V. 

Charles  H.  BURDICK  et  al. 

A  statute  allowed  the  eoounlMloners  of 
■hell  fisheries  to  leasetide-flDwed  land, 
"not  leasine  more  than  one  acre  in  one 
lot  or  parcel  to  any  one  person  or  firm." 
The  commissioners  gave  to  A  a  single 
leaseof  "a  certain  piece  of  land  in  **  * 
covered  with  tide  wat«r,  containing 
about  ten  acres  *  *  *  betiw  lots  num- 
bered •  *  •  said  lots  were  leased  sepa- 
rately, but  are  included  in  one  lease  lor 
oonvenienoe.  Held,  that  the  leaae  was 
ultra,  vires  and  void. 

{Washinjfton  Decided  January  11,  1886.) 

ON  defendants'  exceptions  to  the  Court  of 
Common  Pleas,  8u$tained. 
Tlie  cose  i»  stated  in  the  opinion. 
Mesei-a.    Thomas    H.    Peabody  and 
Charles  Perrin,  for  defendants: 

If  this  pond  is  not  an  arm  of  the  sea,  the 
right  of  fishery  therein,  as  well  as  the  land  cov- 
ered by  the  waters  thereof,  belongs  to  the  ripa- 
rian proprietors.  Article  1,  g  16,  Constitution 
of  this  State,  provides  that  private  property 
shall  not  be  taken  without  just  compensation. 
This  property  was  not  taken  in  that  way.  Con- 
sequently the  leases  are  void,  and  these  defend- 
ants have  not  committed  the  offense  with  which 
they  are  charged.   Qould,  Wat.  g  149. 

If  it  is  an  arm  of  the  sea,  Uien  the  defendants, 
under  the  evidence,  had  as  much  right  to  these 
oysters  as  had  Ward  or  any  other  person.  §  15 
chap.  146.  Pah.  Stat,  and  chap.  868,  Pub. 
Laws. 

The  commisfdoners  had  no  rig^t  to  lease 
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a  natural  and  conunon  oyster  bed  in  this  pond, 
as  against  these  defendants.  Art.  1,  g  17,  Con- 
stitution, R.  I. 

It  is  well  settled  that  the  public  right  of  68h- 
ing  includes  shell  fish  as  well  as  floating  or 
swimming  fish.  GommonweaWi  v.  Bailey,  18 
Allen,  54S,  and  cases  cited. 

The  lease  to  Ward  merely  gives  him  the  use 
of  tiie  land,  "for  the  planting  and  producing 
of  oysters."  Clearly  it  does  not  mean  oysters 
already  grown.  The  words,  "planted  and  prop- 
agated in  private  beds,"asusediniV^.£.  Oytter 
Co.  V.  MeQa/ney,  12  R.  I.  391,  throw  some  light 
upon  this  (question  and  indicate  in  some  de- 
gree, the  object  sought  to  be  accomplished  by 
these  leases.  That  larceny  cannot  be  nuun- 
tained  where  oysters  are  taken  from  a  natural 
oyster  bed,  see.  State  v.  Caa^fO/ri,  S.  C.  La. 

Bv  g  18  of  chap.  146,  Public  Statutes,  it 
madie  the  duty  of  the  commissioners  to  ereet' 
bounds,  stakes,  etc.,  but  even  they  have  no  an- 
tborit^  to  do  so  if  it  interferes  with  navigation. 
In  this  case,  the  defendants  offered  to  prove 
that  it  did  so  interfere;  and  furtiier,  that  Ward 
had  placed  other  obstructions  than  those  named 
in  the  statute,  upon  said  oyster  bed.  Whether 
that  was  material  or  not,  we  contend  that  said 
bed  and  the  oysters  thereon  belonged,  dther 
to  the  citizens  of  this  State,  of  whom  the  de- 
fendants  were  two,  or  to  the  owners  of  tiie  ad- 
joining land.  In  either  event,  the  defendants 
could  not  be  convicted.  Besides,  if  it  could 
not  be  occupied  without  interfering  with  navi- 
gation, it  could  not  be  leased.  Glould,  Wat 
§  21;  Flea  V.  Hegeman,  14  Wend.  42. 

One  who  claims  a  franchise  or  exchisive 
privilege,  in  derogation  of  the  common  rights 
of  the  public,  must  prove  his  titie  thereto  by  a 
grant  clearly  and  definitely  expressed,  and  can- 
not enlarge  it,  by  equivocal  or  doubtful  provis- 
ions, or  mere  probable  inferences.  In  all 
grants,  made  bv  the  government  to  individuals 
of  rights,  priviteges  and  franchises,  the  words 
are  to  be  taken  most  strongly  against  the  grant- 
ee, contrary  to  the  nde  applicable  to  a  grant 
from  one  individual  to  another.  CUaveland  v. 
Norton,  6  Cush.  384,  385. 

Public  grants,  whether  made  by  the  Crown, 
or  by  Congress,  or  by  a  State,  are  construed 
strictly.   Gould,  Wat.  ^5  36. 

'  'No  alienation  will  he  presumed  beyond  what 
is  clearly  and  indisputably  expressed."  Id.  § 
23. 

Parties  may  contract  in  reference  to  laws  of 
future  enactment;  may  agree  to  be  bound  and 
affected  them,  as  they  would  be  bound  and 
affected  if  such  laws  were  existing.  Knight*  t. 
Aineworth,  17  Rep.  140. 

Formerly,  by  ^  14,  chap.  184,  Qen.  Stat.  1878, 
the  offense  of  taking  oysters,  under  certain  cir- 
cumstances, was  made  larceny.  But  this  sec- 
tion has  been  omitted,  and  the  whole  law  with 
reference  to  this  subject  has  been  merged  into 
the  offense  of  wron^ully  taking  and  carrying 
them  away;  and  instead  of  two  offenses,  as  re- 
marked by  the  court,  in  State  v.  Taj/Ur^S  K 
1.  641,  there  is  now  butone.  And  see.  Statev. 
Luther,  8  R.  I.  151. 

Ignorance  or  mistake  of  fact  is,  in  all  cases  of 
supposed  offense,  a  sufl^lcient  excuse.  1  Bisb. 
Or.  L.  7th  ed.  g  801.    "On  questions  of  mae 

Erivate  right,  that  is,  in  civil  causes,  this  rule 
,  not  universal."^, tbe 
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intent  required  1b,  not  to  break  the  law,  but  to 
-do  the  wrong.  And  any  ignorance  of  the  law 
which  preventB  one  from  intending  to  do  a 
wnmg  will  excuse  him,"  14,  ^  S97,  298,  800. 
804.  See,  also,  Id.  ^  808.  a,  and  noiei,  hy  the 
learned  author,  in  which  be  denies  that  the 
courts  of  R.  I.  stand  aide  by  t^de  with  those  of 
Mafls.  upon  this  question.  No  reason  appears 
why  ignorance  of  fact  produced  by  ignorance 
of  law,  may  not,  under  proper  circumstances, 
constitute  an  excuse  for  an  act  otherwise  crimi- 
nal. Id.  ^811. 

The  flowing  and  reflowing  of  tbe  waters  of  a 
lake  or  river,  being  caused  by  the  occasional 
swell  and  subsidence  thereof,  and  not  by  tbe 
ebb  and  flow  of  regular  tides  do  not  constitute 
such  lake  or  river  tmal.  Above  tbe  ebbing  and 
flowing  of  the  tide,  tbe  fishery  belongs  exclu- 
.sively  to  tbe  adjoining  proprietors.  Adamt  v. 
Peaae,  3  Conn.  481;  20  Johns.  (N.  Y.)  98;  17 
Id.  195;  Wooliych,  Wat.  chap.  2;  Angell, 
Tide  Wat.  chap.  8. 

Mr.  Chas.  C.  Homfbrd*  AMutant  Atty- 
6en.,  for  plaintiff : 

Dnrfee*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  up  from  the  Court  of  Com- 
mon  Pleas  on  exceptions  for  errors  in  ruling  at 
tbe  trial  in  said  court.  Tbe  case  is  in  an  indict- 
ment against  tbe  defendants  for  taking  and  car- 
rying away  oysters  from  the  private  oyster  beds 
of  George  H.Ward  in  Powagetor  Charlestown 
Pond  in  Uie  Town  of  Charlestown.  The  stat- 
ute, Pub.  Stat,  of  R.  I.  chap.  146,  g  3,  provides 
that  the  coramlssioners  of  shell  fisheries  may 
lease  by  public  auction  or  otherwise  to  any  suit- 
able person  being  an  inhabitant  of  the  State 
"any  piece  of  land  in  Powaget  or  Charlestown 
pond  covered  by  tide  water,  «  •  »  not 
leasing  more  than  one  acre  in  one  lot  or  parcel 
to  any  one  person  or  firm."  Under  this  section 
the  commissioners,  on  September  18,  1882,  ex- 
ecuted a  writing  purporting  to  be  a  lease  to 
George  H.  Ward,  the  granting  part  of  which  is 
in  the  words  following,  to  -wii:  "  Tbe  State 
doth  hereby  lease,  demise  and  let  unto  tbe  said 
George  H.  Ward  a  certain  piece  of  land  in 
Charlestown  Pond  lying  and  being  covered  with 
tide  water,  containing  about  ten  acres  and 
bounded  and  described  as  follows,  to  wit:  being 
lots  numbered  24,  25,  26,  27.  28^  22.  21,  20,  16 
and  17  on  a  plat  of  oyster  ground  in  one  acre 
lots,  Charlestown  Pond,  R.  I,,  surveyed  by  John 
L.  Eenyon,  September  18, 1882;  said  plat  being 
on  file  in  theomceof  the  commissioners  of  shell 
fisheries;  said  lots  were  leased  separately,  but 
are  included  in  one  lease  forconvenience."  At 
the  trial  the  State  introduced  evidence  to  show 
that  oysters  were  taken  by  the  defendants  from 
lot  26.  October  1,  1888,  Ward  tiien  being  still 
lessee  under  the  lease,  if  it  be  valid.  Two  of 
the  exceptions  reserved  by  tbe  defendants  were 
for  the  refusal  of  the  court  Itelow  to  instruct  the 
jury  in  compliance  with  the  request  of  the  de- 
fendants, as  follows,  to  wit : 

First.  '  ■  The  lease  in  this  case  is  inoperative 
and  void  for  tbe  reason  that  by  it  there  is  an  at- 
tempt made  to  lease  more  than  one  acre  in  one 
lot  or  parcel  to  the  said  Oeorge  H.  Ward,  to 
wit:   ten  acres." 

Second.  ' '  The  following  language  ccmtained 
in  said  lease,  viz.:  'Said  lots  were  leased  sepa- 
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rately,  but  are  included  in  one  lease  for  conven- 
ience,' are  ineffectual  and  cannot  operate  to  take 
this  esse  out  of  the  inhibition  of  the  statute, 
which  provided  that  not  more  than  one  acre  in 
one  lot  or  parcel  shall  be  leased  to  any  one  per- 
son  or  firm,  and  said  language  is  used  merely 
for  tbe  purpose  of  evading  the  statute." 

Tbe  statute  is  clear  that  no  more  than  one 
acre  aball  be  leased  in  any  one  lot  or  parcel  to 
any  one  person  or  firm.  It  is  not  disputed  that 
the  meaning  is  that  no  dngle  letting  can  mclude 
more  than  one  acre  in  any  one  lot  or  parcel .  The 
lease  dcscribffl  the  premises  let  as  "a  certain 
piece  of  land,"  words  which  p« ma /acte  signify 
a  single  parcel  or  lot,  and  tbe  rest  of  tbe  de- 
scription is  to  the  same  effect.  There  is  no  dis- 
pute but  that  the  ten  acres  lie  together  in  a  sin- 
gle parcel.  The  lease  is  therefore  ineffectual, 
unless  effect  can  be  given  to  it  by  virtue  of  the 
phrase,  "said  lots  were  leased  separately,  but 
are  included  in  one  lease  for  convenience."  It 
is  not  stated  how  the  lots  were  leased  separately, 
whether  orally  or  in  writing.  The  statute,  cbap. 
146,  S  12,  requires  by  necessary  implication 
that  they  shall  be  in  writing  with  certain  cove- 
nants and  reservations  in  favor  of  the  State. 
Now  if  the  letting  was  by  written  leases  as  re- 

r'red  by  ^  12,  then  those  leases  passed  to  George 
Ward  his  title,  and  were  the  leases  whidi 
should  have  been  put  in  evidence  to  prove  it,  the 
paper  adduced  being  inoperative  asa  lease,  what- 
ever value  it  might  have  as  a  memorandum  of 
the  terms  on  which  the  actual  leases  were  given. 
There  is  no  pretense,  however,  that  such  leases 
were  given,  a  lease  including  all  tlie  lots  being 
given  to  avoid  the  necesdty  <u  the  several  leases. 
Undoubtedly  ,  the  so-called  separate  letting  was 
oral,  and  being  oral  it  was  null  and  void,  be- 
cause it  did  not  meet  the  requirements  of  the 
statute.  Tbe  exceptions  to  tbe  two  refusals 
must  therefore  be  sustained. 
Exe^tiona  auttained. 


NEWPORT  HOSPITAL 

Daniel  CARTER. 

1.  The  freemen  of  the  town  of  M.  voted 
to  aell  a  bea«h  belonging  to  the  towQ 
in  ease  the  purchaser  '  *  wilfallow  all  such 
privileges  as  shall  be  thought  necessary 
for  the  service  of  the  town  by  a  commit- 
tee." A  committee  was  Appointed  to 
sell  and  "to  reserve  the  privileges  by 
bond,  »  *  *  the  town  clerk  t>o  give 
the  deed."  The  town  clerk  ^ve  a 
deed  in  liiB  own  name  and  the  purchas- 
er gave  to  the  town  treasurer  a  bond 
oonditioned  on  the  purehaaer,  bis  heirs 
and  assigiis,  allowing  the  inhabitants  of 
the  town  forever  fuU  liberty  of  going  to 
the  beach  and  taking  sand,  seaweed, 
shells  and  certain  drift  stuff  therefrom. 
This  took  place  in  1746.  In  1886  the' 
successor  in  title  of  the  pnrcliaser 
brouflfht  trespass  quare  elausam  against 
an  innabitant  of  M.  for  asportinir  sand 
and  seaweed  from  the  beach.  The  de- 
fendant as  a  statutory  equitable  defense 
pleaded  In  justification  the  brau}  and  ita 

proTi8ions,towhlobpl3^^t^%i0^Tte|e 


872 


New  EnauLNit  Repobtbr— Sup.  Ct.  of  Rhode  Islakd. 


Feb. 


muired.   Eleld,  that  ihe  pl«a  was  bad 
'  and  that  the  demarrer  anoold  be  aus- 
tained. 

2.  Pablic  Statutes  R.  I.  chap.  204,  g  38,  al- 
lows a  defendant  to  avail  himself  at 
law  of  such  defeiuies  only  aM  without 
the  statute  he  could  have  availed  him- 
self of  by  suit  in  equity. 

(Newport— Decided  Feb.  SO,  1886.) 

TRESPASS  quaredaumtn.    On  demurrer  to 
the  plea.    Demurrer  tni$tained. 
The  facts  are  stated  in  the  head  note. 
Mam's.  Wm.  P.  Sheffieldaod  Frauds  B. 
Peckham,  for  Dlaintiff: 

The  bcmd  of  May  10,  1746,  made  by  Jona- 
thao  Easton,  is  inadmissible  in  evidence,  be- 
cause It  conveys  no  title  to  any  interest  either 
corporeal  or  incorporeal  in  Xhu'locm  inmio. 

The  inhabitants  of  the  Town  of  Middietown, 
otherwise  than  in  their  corporate  capacity,  can- 
not take  any  interest  in  another's  land,  either 
by  grant  or  prescription.  See,  Coke,  lAiX.  S  a; 
Com.  Dig.  Capacity,  1;  8  Jurist  &18-^; 
Jaekaon  t.  Cory,  8  Johns.  885. 

They  cannot  take  by  way  of  reservation. 
Hirnibeek  v.  Wea^roofc,  9  Johns.  78;  Hombeek 
V.  Sleight,  13  Td.  199;  Sli^Um  v.  Montague, 
Hohart,  118. 

None  but  parties  to  deeds,  and  those  in 
privity  with  the  parties,  can  acquire  any  rights 
under  the  deeds.   See,  Shm.  Touch.  78; 
beek  v.  Weatbrook,  mtpra;  Craig  v.  Welit,  11  N. 
T.  828;  Moore  v.  /'(ymowtt,  8  Barn.  &  Aid.  66. 

The  inhabitants  of  a  municipal  corporation, 
as  inhabitants,  are  neither  parties  nor  privies  to 
a  deed  within  the  meaning  of  these  authorities. 
See,  Hombeck  v.  Sleight,  mpra:  Worcester  v. 
&rwm,2Plck.  429. 

It  is  a  settled  rule  of  the  common  law  that  a 
community  not  incorporated  cannot  take  and 
purchase  in  succession.  Bee,  Coke.  Utt.  8  a; 
10  Co.  26  b. 

So  held  in  reference  to  the  people  of  a  county. 
See,  Jackmn  v.  Cory,  8  Johns.  Wi6. 

Menrg.  Arnold  Green  and  Samuel  R. 
Honey*  for  defendant. 

Durfee,  Oh.  J. ,  delivered  the  opinion  of  the 

court: 

The  defendant  contends  that  the  bond 
amounts  to  a  perpetual  license  to  tbe  inhabitants 
of  the  Town  of  Middietown  to  do  tbe  acta  com- 
plained of  in  the  declaration.  He  contends  that 
It  is  in  effect  a  covenant  for  such  license  and 
that  as  such  it  is  speciflctdly  csiforceable  in 
equity  against  the  plaintLCf  as  owner,  under  the 
covenantor,  of  the  estate  to  which  it  relates. 
Admitting,  without  deciding,  that  the  hond  is 
such  a  covenant,  does  it  follow  that  the  defend- 
ant can  plead  it  in  barof  tbe  action?  The  gen- 
eral rule  i»  that  only  parties  to  a  contract  or 
their  successors  in  law  or  fact,  or,  at  the  most, 
those  who  are  interested  in  the  subject  matter, 
can  maintain  a  suit  to  enforce  it.  Wat.  Spec. 
Perf.  %  50;  Beardsley  Scythe  Co.  v.  Fo»ter,  86  N. 
y.  561;  Moaa  v.  Bainbrtgge,  18  Beav.  478,  482; 
also  in  6  DeG.  M.  &  Q.  292;  Peele,  erjmrte,  6 
Ves.  Jr.  602;  Colyeea"  v.  Mutgraix,  2  Keen,  81; 
J)enAo  V.  Ttikon,  2  Ind.  20. 

The  defendant  is  neitber  party  nor  piivy  to 
tbe  contract  nor  assignee.  He  has  no  mterest 
In  the  subject  matter;  for  a  mere  license  does 
not  amount  to  an  interest  even  in  equity  until 
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the  licensee  has  incurred  expense  or  labor  in 
consequence  of  it.  He  does  not  come  within 
tbe  recognized  exceptions  to  the  given  rule. 
Tbe  exceptions  extend  only  to  mamage  settle- 
ments or  to  contracts  for  tbe  benefit  of  some 
person  nearly  related  to  the  promisee  or  of 
some  person  who  in  consequence  of  the  con- 
tract has  altered  his  statue  or  condition.  Fiy, 
Spec.  Perf.  S§  102, 105;  Wat.  Spec.  Perf. 

The  defendant  could  only  bring  himself  with- 
in the  last  if  either  exception,  and  he  does 
not  do  it  by  his  plea.  He  argues  that  ibe- 
obligee  of  the  bond  became  a  trustee  for  the 
inhabitants,  and  that  as  one  of  tbe  inhabitants 
he  is  entitled  to  an  enforcement  of  the  trust 
We  do  not  think  the  bond  can  be  held  to  have 
created  a  trust  in  favor  of  the  inhabitants.  The 
obligee,  by  taking  tbe  bond  in  his  name,  may 
become  a  trustee  for  tbe  town,  supposing  thie 
town  authorized  audh  taking,  because  the  con- 
sideration proceeded  from  the  town.  No  c<ri- 
sideration  proceeded  from  tbe  inhabitants.  The 
bond  is  merely  an  executory  contract,  and  it  is 
well  settled  that  an  executory  contract  will 
not  be  enforced  as  a  trust  in  equity  at  the  suit 
of  a  mere  volunteer.  If  upon  suit  tbe  penalty 
were  recovered,  Uie  money  would  go  to  tbe 
town,  not  to  the  inhaldtants.  The  town,  toe 
anything  we  can  see,  could  in  equity  discbarge 
tbe  bond  for  good  consideration.  It  could  mtt 
do  so  if  the  inhabitants  were  ceetuit  que  trvMent 
and  entitled  as  sucb  to  tbe  benefits  of  tbe  con- 
dition. It  follows  that  the  defendant  bias  no 
right  under  the  bond  which  would  entitle  him 
to  equitable  relief  independently  of  the  statute, 
and  we  do  not  think  the  statute  does  more  than 
enable  a  defendant  to  avail  himself  at  law  of 
such  defense,  as  without  it  he  could  have 
availed  himself  of  by  suit  in  equity. 

The  bond,  construed  as  the  defendant  seeks 
to  have  it  construed,  resembles  a  condition  ins 
grant.  The  estate  might  have  been  granted  on 
condition  that  the  grantee,  his  heirs  or  assigns, 
diould  allow  to  the  inhabitants  the  privileges 
mentioned  in  tbe  bond,  in  which  case  if  the 

Qtee  had  disallowed  those  privileges,  tbein- 
tants  could  not  have  enforced  tbe  condition, 
but  only  tbe  grantor;  or,  if  tbe  grantor  woe  a 
natural  person,  his  heirs. 

In  Parsone  v.  Miller,  15  Wend.  561,  564,  tbe 
defendant,  who  was  sued  in  trespass  for  cany- 
ing  away  seaweed  from  the  platntiffs  bead, 

Sistified  under  such  a  condition;  but  the  court 
eld,  as  we  understand  tbe  decision,  that  even 
if  the  condition  extended  to  the  taking  and 
carting  away  of  seaweed,  it  was  no  defense  be- 
cause tbe  defendant  was  a  stranger  to  the  deed. 
See  also,  Hombeck  v.  Wea^yrook,  9  Johns.  iS. 

The  defendant  cites  DriteoU  v.  Marshall,  15 
Gray,  62.  There  the  defendant  bought  stand- 
ing wood  with  the  right  to  enter,  cut  and  re- 
move it.  The  owner  subsequently  sold  and 
conveyed  tbe  land  where  tbe  wood  stood  to  pur- 
chasers who  sold  and  conveyed  it  to  the  plaint- 
iff.  The  plaintiff  had  notice  of  the  sale  of  tbe 
wood  to  tbe  defendant  and  assented  to  tbe  res- 
ervation of  it  for  him,  though  the  assent  vns 
not  put  in  the  de«l.  The  court  held  that  tbe 
assent  was  equivalent  to  a  license,  under  which 
tbe  defendant  could  justify.  There  was  no 
evidence  of  any  revocation  of  the  license  and 
it  was  not  daimed  that  the  license  was  irrevo- 
cable.  Thedefgn^^^i5^^@^^^taMa 
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The  case  does  not  much  resemble  the  case  at 
bar.  The  defendant  here  aets  up,  not  simply  a 
license  given  by  the  plaintiff  but  a  so-called 
license  given  1^  Jonathan  Easton,  under  his 
band  and  seal,  a  hundred  and  forty  years  ago, 
which  the  defendant  contends  operates  in  equity 
like  a  covenant  running  with  the  land,  binding 
it  forever.  To  sustain  the  plea,  therefore, 
giving  it  the  effect  which  be  claims  for  it,  is  not 
merely  to  give  effect  to  a  personal  license,  but 
to  aaddle  ue  estate  with  a  perprtual  charge  or 
servitude.  If  this  can  be  done,  we  think  it  for 
the  obligee  of  the  bond  to 'do  it,  or  possihiy  for 
the  town  as  the  obligee  in  equity,  and  not  for 
the  defendant. 

The  bond  cannot  operate  as  a  grant,  for  an 
anincorporated  community,  "a  mere  flux 
body,"  united  only  by  local  habitation,  cannot 
take  in  succession,  either  collectively  or  indi- 
vidually, and  therefore  a  grant  to  the  Inhabit- 
ants of  Hiddletown,  giving  it  the  most  favor- 
able construction,  would  be  simply  a  grant  to 
the  inhabitants  living  at  the  time  of  the  grant. 
Thomaa  v.  Inhab.  of  Mart/ijield,  10  Pick.  864, 
SeS;JtogeTs  v.  Brenton,  10  Q.  B.  26,  60;<7ao(*w 
T.  Cory,  8  Johns.  801;  Horribeck-v.  Sleig/it,  13 
Johns.  199. 

J)emurrsr  gtutaiwd. 


CENTRAL  LAND  CO.,  Appt., 
City  of  PROVIDENCE. 


George  W.  BUTTS,  Appt. 

SAME. 

1.  Itwid  of  A  was  talcei^  for  a  highway. 

Pending  the  proceedings  of  oondemnar 
tion,  A  sold  the  land  to  B  who  claimed 
damages  from  the  town  for  the  taking. 
From  the  decree  of  the  town  council 
awarding  ecunpensatlon  both  A  and  B 
appealea  to  the  Court  of  Common  Pleas. 
Held,  that  A's  appeal  was  baproper 
and  should  haveoeen  dlsmissea  at  the 
request  of  the  appellee. 

2.  The  two  appeals  were  consolidated 
by  the  Court  of  Common  Pleas.  Held, 
error. 

8.  A  Judgment  was  then  entered  by  the 
Court  of  Common  Pleas  on  A's  appeal, 
but  the  record  showed  no  judgment  of 
any  kind  on  B'b  appeal.  Hud,  that 
the  judgment  was  erroaeonsly  en- 
tered, and  that  the  case  must  be  re- 
manded to  the  Court  of  Common  Pleas 
to  dispose  of  B's  appeal. 

4.  The  ftont  line  of  lota  platted  for  parti- 
tion was  drawn  parallel  with  and  twenty 
feet  from  W.  Street,  and  each  deed  of 
partition  contained  the  statement:  "The 
strip  of  land  sitoated  in  front  of  lot  No. 

 ,  as  designated  on  said  plat,  which  ia 

intended  to  be  used  at  some  future  time 
to  widen  W.  Street,  is  included  in  the 
above  conveyance  and  may  be  improved 
by  the  grantee  until  it  shall  be  laid  out  for 
a  street  but  no  building  can  be  erected 
thereon."  Held*  that  the  plat  and 
deeds  wore  not  an  oMmr  to  dedicate 

•R.  I. 


the  strip  to  highway  purposes;  afiirming- 
AldHch  V.  Billings,  14  R.  1. 283.  that  the 
deeds  conveyed  the  strips  **anbjeet  to 
the  easement  of  the  other  owners  on 
the  street  to  have  the  strip  unencum- 
bered by  buildings,  and  ready  at  any 
time  to  be  laid  out  for  a  street;"  that  the 
strip  could  not  be  taken  for  a  street 
without  compensation  to  the  owners, 
and  that  the  measure  of  eompensa* 
-  tlon  was  the  loss  sustained  by  taking 
the  land  for  a  Btreet,  regard  being  Iiaa 
to  the  restrictions  on  tbeuse  of  the  land, 
and  to  the  benefit  accruing  from  widen- 
ing the  street. 

(Provtdenoe  Decided  February  ft,  1880.) 

IjiXCEPTIONS  by  appeUee  to  ruling  in  the 
J  Court  of  Common  Pleas.  Sustained. 
The  case  is  stated  in  the  opinion. 
Mr.  Nicholas  VanSlyck,  for  appellee. 
Messrs.   Charles    H.    Parkhurst  and 
Thomas  C.  Greene,  for  appellants : 

The  right  to  present  his  claim  for  damages 
is  given  by  Etatute.   P.  S.  chap.  64,  ^  11. 

See,  as  to  question  of  title  to  this  strip  of  land, 
Aldriek  v.  BHUnas,  14  R.  I.  288. 

The  claim  of  the  City  that  the  proceedings  in 
question  were  an  acceplance.is  not  well  founded. 
The  board  of  aldermen  is  not  the  agent  of 
the  public,  and  cannot  accept  an  offer  of  dedi- 
cation to  the  public,  liemimton  v.  MiUerd,  1 
R.  I.  98. 

Dnrfee,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  object  of  the  appellants  is  to  recover 
compensatory  damages  for  a  piece  of  land 
taken  for  the  purpose  of  widenmg  Worcester 
Street  in  this  City.  At  tbe  commencement  of 
the  proceeding  tbe  land  belonged  to  George 
W.  Butts,  but  before  the  decree  was  entered 
establWiing  the  lay-out  by  which  the  land  was 
taken,  be  lud  conveyed  it  to  tbe  Central  Land 
Company.  The  record  shows  that  the  Compa- 
ny appeared  before  the  board  of  aldermen  and 
made  claim  for  damages  before  the  decree  was 
entered.  Appeals  from  the  decree  were  taken  by 
both  Butts  and  ^e  Company.  We  think  that  un- 
der Pub.  Stat.  R.  I.  chap.  64,  §  11,'  the  proper 
party  to  take  the  appeal  was  the  Company. 
Butts  was  not  aggrieved  by  the  decree,  having 
parted  with  the  land  before  it  was  entered,  ana 
therefore  was  not  entitled  to  appeal.  The  ap- 
peal taken  by  him  ought  to  bave  been  dis- 
missed by  the  Court  of  Common  Pleas  on  mo- 
tion of  Uie  appellee.  The  exceptions  for  its 
non-dismissal  must  be  sustained  and  the  appeal 
he  dismissed  here.  Tbe  two  appeals  were  con- 
solidated by  the  Court  of  Common  Pleas  and 
heard  together.  This  was  clearljr  an  error, 
since  both  appeals  were  not  maintaiuable.  Ttie 
court,  however,  though  it  heard  the  two  ap- 
peals together,  entered  judgment  in  only  one 

1.  Sec.  11.  If  any  person,  tbrouRb  whose  land  a 
bighwar  or  driftway  is  laid,  aboil  be  agin*Ieved  by 
tbe  dolngB  of  the  committee  or  town  couacli,  he, 
his  heir  or  devisee  may  appeal  to  tbe  next  court  of 
common  pleaa  to  be  holden  for  tbe  county  In  which 
such  highway  or  driftway  is  located,  Kl\in«  bond 
to  the  town  to  prosecute  nis  appeal,  and  proauclnf 
an  attested  copy  of  the  whole  procc«dinKs  to  sucn 
court,  and  aUnghlBreoaoDSof  appeal  winrtheclnki 
of  tbe  court,  ten  days  befoHiif|fl,?^tM!?fe©@Sie 
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of  thetf,  to  wit:  in  the  appeal  of  George  W. 
Butts,  which  'we  have  said  must  be  dismissed 
as  wrongly  taken.  No  judgment  was  entered 
■either  for  or  against  the  Company;  therefore, 
for  anything  we  can  see,  the  Company's  appeal 
must  be  regarded  as  still  pending  in  the  court 
below.  There  is  no  judgment  here  which  we 
can  either  affirm  or  disaffirm. 

We  might  stop  at  this  point,  but  the  case  has 
been  argued  on  other  points  and  therefore  we 
deem  it  not  improper  to  jO^ve  our  opinion  on 
them,  since  our  opinion  given  now  may  make 
it  unnecessary  to  bring  the  case  before  us 
4igain. 

The  other  exceptions  go  to  the  merits.  Wor- 
■cester  Street  was  formerly  only  twenty  feet 
wide.  The  land  on  its  southern  side,  includ* 
ing  the  piece  in  question,  belonged  to  James 
Aborn,  who  died  October  4,  1845,  leaving  four 
heirs  at  law.  After  his  death  the  land  was 
platted  into  lots,  the  frontline  of  the  lots  facing 
toward  Worcester  Street  being  drawn  parallel 
with  and  twenty  feet  distant  frora  it.  The  lots 
were  assigned  in  partition  mutual  convey- 
ances to  tne  different  heirs  m  severalty.  The 
lots  facing  Worcester  Street  were  described  in 
the  conveyances  by  their  numbers  on  the  plat 
which  was  referred  to  and  also  as  bounded 
northerly  b^  Worcester  Street.  Each  of  the 
deeds  contained  the  statement  following,  to  wit: 
"  The  strip  of  land,  situate  in  front  of  lot  No. 
 ,  as  designated  on  said  plat,  which  is  in- 
tended to  be  used  at  some  future  time  to  widen 
Worcester  Street,  is  included  in  the  above  con- 
veyance and  may  be  improved  by  the  grantee 
until  it  shall  be  laid  out  for  a  street;  out  no 
building  can  be  erected  thereon. "  Some  of  the 
late  deeds  under  which  the  appellants  claim, 
describe  the  lots  conveyed  simply  by  the  num- 
ber on  the  plat.  It  is  not  claimed  that  this 
alters  the  construction.  We  assume,  therefore, 
for  present  purposes,  that  tlic  omission  makes 
no  diflerence.  The  contention  for  the  City  is 
that  by  virtue  of  the  plats,  deeds  and  partition 
as  aforesaid,  the  City  became  entitled  to  take 
the  land  in  question,  in  pursuance  of  the  state- 
ment, without  compensation, whenever  it  might 
■see  fit  to  lay  out  Worcester  Street  over  it,  to 
the  width  of  forty  feet.  The  grounds  of  this 
contention  are:  first,  that  the  grantees  took  un- 
der their  deeds  only  a  qualified  right  to  use  the 
front  strips,  which  right  was  to  cease  when  the 
City  took  the  strip  to  widen  Worcester  Street; 
and  second,  that  the  plat  and  deeds  together 
amounted  to  an  offer  of  dedication  which  was 
accepted  by  or  for  the  public  when  the  decree 
■establishing  the  layout  was  entered. 

We  do  not  think  the  plat  and  deeds  can  be 
held  to  have  amounted  to  an  offer  of  dedication. 
The  only  way  in  which  an  offer  of  dedication 
can  he  effectuaJly  made  at  common  law  is  by 
opening  the  land  intended  to  be  dedicated  to 
the  public  use,  though  where  land  has  been 
platted  into  lots  with  intersecting  streetsand  con- 
veyed by  lot  as  delineated  to  different  grantees, 
the  conveyances  may  create  an  estoppel  which, 
for  all  practical  purposes,  will  be  equivalent  to 
an  irrevocable  offer  of  dedication.  In  such  cases, 
however,  the  estoppel  arises  from  an  implied 
-contract  or  covenant  between  the  parties  that 
the  land  platted  as  streets  tUiall  remain  open  as 
streets.  In  the  case  at  bar  such  a  a>ntract  could 
not  be  implied  because  the  deeds  contained  a 
lU 


statement  which  was  inconsistent  therewith. 
Under  thesedeeds  tbegrantees  of  the  Worcester 
Street  lots  were,  acconling  to  the  statement,  to 
be  entitled  to  use  ttte  strips  in  front  as  their  own 
to  the  utter  exclusion  of  the  public  and  evca  of 
other  lot  owners,  until  there  should  he  a  lay- 
out by  the  City,  the  only  restriction  being  that 
they  should  not  build  thereon.  For  anythii^ 
that  appears  the  strip  has  been  so  used.  It 
cannot  be  said,  therefore,  that  there  was  any 
offer  of  dedicatioa  in  the  usual  sense  ot  the 
words;  and  If  it  he  claimed  that  there  -was  an 
offer  tub  modo  or  in  scHoe  unusual  sense  of  the 
word,  the  claim  can  be  better  considered  or 
will  be  virttully  considered  under  the  oth» 
head. 

The  claim  is  that  the  qualified  right  to  im- 
prove the  strip  came  to  an  end  by  the  terms  <tf 
the  deed  when  it  was  taken  by  the  City,  and 
therefore  the  City  cannot  be  required  to  pay  for 
it.  The  claim  rests  on  the  statement  before  re- 
cited. It  may  be  remarked,  however,  that  the 
statement  conveys  nothing  either  to  the  Ci^or 
to  the  grantee,  but  at  the  most  merely  afforas  a 
rule  for  the  construction  of  the  grant  in  regard 
to  its  extents  and  implications.  The  right  of 
of  the  City,  if  it  has  any,  accrues  to  it  not  di- 
rectly  but  indirectly  as  me  result  of  an  esti^pel 
originating  in  an  unplied  contract  among  the 
owners.  If  the  deeds  which  the  Worcester 
Street  lots  were  conveyed  in  partition  had  not 
contained  the  statement,  undoubtedly  tbegrant- 
ees would  have  taken  the  lots  subject  to  an  im- 
plied contract  to  have  the  strip  open  for  use  as 
a  part  of  Worcester  Street.  The  statement, 
however  ineffectual  it  may  be  as  a  conveyance, 
is  at  least  effectual  in  so  far  as  it  rebuta  the  im- 
plication. The  question  is  therefore:  what  did 
the  parties  intend  by  it?  Did  they  intend  to 
negative  the  impUcation  only  until  the  sOip 
should  be  taken  for  a  street,  or  did  the^  intend 
to  negative  it  altogether  and  only  to  impose  a 
rcstrtetlon  which  br  preventing  expenaiTe  im- 
provements would  keep  the  stnp  more  readily 
and  cheaply  available  for  a  street?  The  latter 
would  evidently  be  the  m^uiing  but  for  the 
words  "  until  it  shall  be  laid  out  for  a  street." 
Were  those  words  used  for  any  other  purpose 
than  to  express  what  would  follow  without 
them,  namely:  that  the  qualified  right  of  the 
grantee  to  improve  the  strip  was  to  coDtioue 
only  until  it  should  be  laid  out  for  a  street? 
When  land  is  laid  out  for  a  street,  the  rig^t  (tf 
the  owner  to  improve  it,  except  as  an  amitto', 
terminates,  whether  it  is  paid  for  or  not  Can 
we  say  that  the  words  impart  a  right  in  the  City 
to  have  the  land  gratist  It  seems  to  us  tiiat 
the  preceding  words  which  declare  that  the 
strip  "  is  included  in  the  above  conveyance, " 
throw  much  light  upon  the  question,  for  they 
import  that  the  strip  was  intended  to  pass  by 
as  full  a  title  as  the  rest  of  the  land,  subject 
only  to  the  restriction  subsequently  imposed. 

In  Aldrick  v.  BiUinga,  14  R.  I.  283,  288,  this 
court,  construing  these  deeds  with  this  state- 
ment, held  that  their  effect  was  to  convey  to  the 
several  grantees  the  strip  in  front  of  Uieir  re- 
spective lots,  subject,  however,  to  the  ease- 
ment of  other  owners,  at  least  on  the  street,  to 
have  the  strip  unincumbered  by  buildings  »od 
ready  at' any  time  to  be  Iwd  out  for  a  stre^." 
We  think  that  this  is  the  fair  and  full  effect, 
and  that,  regar^n^th^sQ^i^^wholein 
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seeking  (or  its  meanine,  it  is  neither  necessary , 
juxc  wanantable  to  hold  further  that  tlie  Uity 
Is  entitled  to  take  the  strip  tor  a  street  without 
making  any  or,  if  any,  only  a  nominal  com- 
pensBUOn. 

Exception  is  taken  to  the  decision  of  the 
court  below  on  the  C|ue6tion  of  damages,  the 
contention  being  that,  if  damages  are  allowable, 
the  amount  allowed  is  excessive.  The  question 
of  damages  is  a  question  of  fact  and  therefore 
any  error  of  the  court  below  in  awarding  the 
amount  of  them  is  not  revisable  here  as  a  hiU  of 
exceptions.  Of  course  the  Central  Land  Com- 
pany, according  to  the  view  which  we  have 
taken,  is  not  entitled  to  full  damages,  because  it 
held  the  strip  under  a  restriction  not  to  build 
upon  it.  The  true  measure  of  damages  is  the  loss 
which  the  Company  has  sustained  the  taking 
of  the  hmd,  considering  the  restriction  upon  the 
use  thereof  1  less  the  benefit  received  by  having 
the  street  widened. 

The  exceptions  for  refusal  to  dismiss  the  ap- 
peal of  George  W.  Butts  are  sustained. 

The  mid  appeal  is  di»misaed  and  the  cavM  or 
matter  ie  teiititted  to  the  covrt  bdffU  for  fuTtker 
action.    Order  accordingly. 


Patrick  TIERNEY  et  al. 
t. 

Henry  A.  CLAPLIN  e$  al. 

1.  Under  Pnblie  Statutes  R.  I.  ohap. 
19S,  g  0,  which  g^ves  to  either  party  in 
e^tilty  proceedings  the  right  to  a  jury 
tnal  of  questiODs  of  fact  raised  by  the 
pleadings,  and  provides  that  the  verdict 
shall  be  condtisive  unless  set  aside  for 
cause,  the  verdict  given  must  stand 
unless  palpab^  wron^.  That  the 
court  might  have  drawn  a  different  con- 
elusion  from  theevidence,is  immaterial. 

2.  PubUo  Statutes  R.  X.  chap.  173, 
§  1»  of  frandulent  convwanees,  is  a 
substantial  reenactment  of  the  English 
statutes  on  the  same  subject,  18  and  27 
Elizabeth;  and  although  it  omits thepro- 
vlso  in  favor  of  bona  fide  purchasers  for 
value  in  the  English  statutes,  must  be 
construed  like  the  English  statutes 
and  as  if  the  proviso  had  not  been  omit- 
ted. 

3.  The  evidence  at  a  Jury  trial  of  issues  in 
equity  under  Public  Statutes  R.  I.  chap. 
192,  g  9,  was  reported  to  the  court  on  a 
petition  fora  new  trial.  Held,  that  this 
evidence  was  before  the  court  only  in 
support  of  the  petition  for  a  new  trial; 
and  that  for  the  purposes  of  the  equity 
suit  the  court  could  only  eonsider  the 
pleadings  and  the  verdici  of  the  jury. 

(ProvMenoe— Dnotded  Januarr  ^  1888. ) 

"DILL  in  equity  to  set  aside  a  conveyance  of 
-L»  realty.     On  complainants'  request  for  a 
new  trial  of  issues  of  fact  Befuted. 
The  case  is  slated  in  the  opinion. 
Mr.  James  TimpgAast^for  complainants: 
The  verdict  was  against  the  law  and  the  evi- 
dence.  What  constitutes  constructive  notice  is 
a  question  of  law.   Wait,  Fraud.  Conv. 
L  I. 


878,  874,  876,  879-382,  885,  and  cases  cited; 
Bump,  Fraud.  Conv.  282,  238;  Kerr,  Fraud  & 
M.  288,  389;  Kennedy  y.  Oreen,  3  Myhie  &  K. 
719;  Ca/rry.  Hilton,  1  Curt.  890;  Woody.  Car- 
penter, 101  U.  8.  141  (bk.  25,  L.  ed.809);WArt- 
bread  Y.Jordan,  1  Youoge  »&  C.  Esch.  308; 
Atvood  V.  Impaon,  30  N.  J.  Eq.  156. 

Actual  knowledge  of  the  fraudulent  intent 
is  not  necessary.  A.  knowledge  of  facts  suffi- 
cient to  excite  the  suspicions  of  a  prudent  man 
or  woman  and  to  put  him  or  her  on  inquiiy 
amounts  to  notice  and  is  equivalent  to  actual 
knowledge  in  contemplation  of  law.  "It  has 
even  been  held  that  uie  means  of  knowledge 
by  this  use  of  ordinary  diligence  amounts  to 
notice."  Wilton  v.  PreiDett,SVf ood,  041.  See 
also.  Wiaianmm  v.  Brown,  15  N.  Y.,  864; 
Herrliek  v.  Brennan,  11  Hun,  194;  McDonald 
V,  Qaunt.  80  Kan.  698. 

We  have  a  combination  of  "badges  of  fraud," 
each  of  which  cast  the  burden  of  explana- 
tion upon  the  purchaser;  and  entirely  un- 
explained as  they  all  were, was  in  Itself  enough 
to  avoid  his  purchase,  viz.:  it  was  entirely  out 
of  the  usual  course;  unseemly  haste;  no  iu- 
quiiy  as  to  title,  running  for  luck,  as  Claflin 
himself  admits;  Bump,  Fraud.  Conv.  98; 
Kerr,  Fraud.  &  M.  206-S57; 

For  an  inadequate  price;  Bump,  Fraud. 
Conv.  86,  383; 

And  on  unusual  credit^purchaser's  own  un- 
secured note;  Id.  Con.  89,  288;  Kerr,  Fraud. 
&  M.  196. 

Notice  l>efore  actual  payment  of  the  purchase 
money  is  enough  to  avoid  purchase.  Kerr, 
Fraud.&  M.  201,  815,  818,  819;  Bump,  Fraud. 
Conv.  288,  277.  668;  Clements  v.  Moore,  6  WaU. 
299  (78  U.  8.  bk.  18,  L.  ed.  786). 

But  even  if  the  verdict  stands,  the  complain- 
ants are  entitled  to  a  decree.  Our  statute  de> 
Clares  all  conveyances  made  in  fraud  of  credit- 
ors to  he  absolutely  void  as  to  them,  without 
exceptioiis  or  reservations,  omitting  the  pro- 
viso of  the  Statute  of  Elizaheth,protecting  bona 
fide  purchasers.  This  omission  could  not  have 
been  accidental.  It  was  plainly  intentional.  For 
on  comparison  it  will  be  seen  that  the  statute.first 
enacted  in  its  present  language  in  1796,  is  cop- 
led  in  large  part  verbatim  from  section  2,  and  the 
preamble  of  18  Eliz.  chap.  5;  the  clause  also 
avoiding  deeds  made  to  defraud  purchasers  be- 
ing taken  plainly  from  37  Eliz.  g  2,  and  pre- 
amble. Compare  Act  of  1728,  reenacted  Dig. 
1767,  p.  65,  and  original  Act  of  first  General  As- 
sembly 1647, 1  Col.  Kec.  177,  and  English  stat- 
utes declared  in  force  here.  Laws  1749,  p.  71; 
Dig.  1767.  pp  55,  66. 

This  statute  is  the  only  law  of  the  State.  If 
the  statutes  of  Elizabeth  were  ever  in  force  here 
they  have  long  since  been  expressly  repeated. 
Dig.  1857.  682,  ^  8;  1672,  680,  5;  8;  1883,  771, 

8;  p.  633.  %  1;  p.  686,  S  1;  p.  772,  §  1. 

This  is  more  clearly  shown  as  at  the  same 
time  common  law  crimes  are  expressly  ex- 
cepted from  the  repealing  statutes.  Dig.  1857, 
p.  650,  S  1;  1872,  p.  559;  1883,  p.  649. 

The  statute  being  express  and  being  tmam- 
bigttous  repeals,  supersedes,  the  commoo  law. 
Oritham  v.  State,  2  Verg.  589.  Compare  F^e»- 
tonv.  Crofut,  1  Conn.  527,  note;  Garland  v. 

4  Rand.  283;  Hildrethv.  Sands,  2  Johns. 
Ch.  86;  Bedford  v.  Wade,  17  Ves.  87;  War. 
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ton,  8  Johns.  Cb.  871;  Beanv.  Smith.^'Mamn, 

The  province  and  du^  of  the  court  is  to  de- 
clare the  law  as  it  is,  not  to  make  it.  8  Bl. 
Com.  431. 

The  rules  for  the  interpretation  and  construe- 
tioD  of  statutes  and  contracts  and  other  writings 
are  the  same.  Where  the  words  embody  a  def- 
inite meaning,  involving  no  obscurity,  "There 
is  no  room  for  construction.  That  which  tbe 
words  declare  is  the  meaning  of  the  instru- 
ment; and  neither  courts  nor  t^iislatureshave 
the  right  to  add  to  or  take  away  from  that 
meanmg."   IfemUv.  People,  7  N.  Y.  97. 

Courts  cannot  correct  supposed  errors,  omis- 
sions  or  defects  in  legislation,  or  vary  by  con- 
struction the  contracts  of  parties.  The  office  of 
interpretaUon  is  to  bring  a  sense  out  of  the 
words  used,  not  to  bring  sense  into  them.  MC' 
Clmkeyv.  Ormnwdl,  11  N.  Y.  801,  602;  Enck- 
ing  V.  Simmons,  28  Wis.  276 . 

And  it  is  tbe  settled  doctrine  that  "a  cam* 
omisaus  can  in  no  case  be  supplied  by  a  court 
of  law;  for  tbat  would  be  to  make  laws. 
Judges  are  bound  to  take  the  Act  of  Parlia- 
ment as  the  Legislatures  have  made  it.  Pot- 
ter, Dwar.  Stat.  216.  And  see,  Sedg.  Stat.  & 
Const.  L.  860-863;  Beeltfordv.  Wade,  17  Ves. 
88;  Bverett  v.  Wells,  2  Scott  N.  R.,  525;  La- 
mmd  V.  Mffe,  3  Ad.  &  El.  910;  Demarest  v. 
Wynkoop,  8  Johns.  Ch.  142;  CoUintY.Oannan, 
6  Md.  505;  Ellis  v.  Paige,  1  Pick.  43. 

Neither  has  the  argument  ah  ineonvenienti 
any  proper  place  here.  Sail  v.  BYankUTt,  8 
Uees.&V.  25i); 

Nor  an  argument  drawn  from  the  supposed 
intent  of  the  law  makers;  much  less  what  may 
be  supposed  would  have  been  their  intent  had 
the  particular  case  in  question  been  presented  to 
them.    KiTig  v.  Barham,  8  Barn.  &  C.  104. 

As  Dr.  Lieber  says  in  Hermeneutics,  118, 119: 
"In  many  cases  it  is  difBcult  to  discover  the 
motives  which  may  have  pnnnpted  those  who 
drew  up  the  text;  out  it  Is  also  dangerous  to 
construe  upon  supposed  motives;  that  is,  such 
as  are  not  ascertainable  from  the  interpretation 
of  the  text.  Everyone  is  apt  to  substitute 
what  his  motives  would  have  been,  or,  imcon- 
Bciously  perhaps,  to  fashion  the  supposed  mo- 
tives according  to  his  own  Interests  and  views 
of  the  case."  See  also,  Sussex  Peerage,  11 
Clark  &F.  86;  Eordycev.  Bridges,  1  H.L.  Cas. 
1;  Mimt  V.  Lemaii,  20  Beav.  269;  Dunbar  v. 
SoTbwry/ie,  8  Clark  &  F.  885;  Warjieldv.  Fbx, 
68  Pa.  St.  382;  Tynan  v.  Walker,  85  Gal.  684; 
Harrington  v.  Smith,  28  Wis.  43;  Bedford  v. 
Wade,  17  Ves.  87;  Gardiner  v.  ColUm,  2  Pet. 
98(27  U.  S.  bk.  7,  L.  ed.  859). 

At  all  events,  under  the  circumstances  dis- 
closed, Cl^in  can  only  hold  the  estate  as  secu- 
rity for  what  be  has  actually  t^dd  for  it;  and 
the  plaintiffs  are  entitled  to  a  decree  ordering 
him  to  release  it  to  them  on  repayment.  Kerr, 
Fraud.  &  M.  819;  Bump,  Fraud.  Conv.  303, 
564.  574;  Wait,  Fraud.  Conv.  S192,  et  eeq.; 
ToMt  V.  Martin,  8  Sere.  &  R.  438;  Servis  v. 
Beatty,  82 Miss.  52:  Farlinv.  30Ean.401; 
46  Am.  Rep.  \00:  Clements  v.  Moore,  syfaW,^. 

The  plaintiffs  are  also  entitled  to  a  peremp- 
tory order  against  Young,  for  the  payment  to 
them  of  the  purchase  money  received  by  him 
with  interest,  and  tliat  he  stand  committed  as 
for  contempt  until  it  is  paid;  the  Mil  being  also 
116 


a  bill  by  the  plaintiffs  as  judgment  creditMS. 
after  return  of  execution  against  him  nuifa 
bona.    WiUtamaon  v.  WUUame,  11  Lea  (Tenn.), 

855. 

Mr.  Ziba  O.  Sloetun,  for  resptrndent, 

Clafiin; 

The  verdict  was  against  the  complainanis, 
upon  whom  the  burden  of  proof  lay,  and  will 
not  be  set  aside,  unless  there  is  a  strong  prepon- 
derance of  the  evidence  against  it,  uid  tbe 
Judge  who  tried  the  cause  be  dissatisfied  with 
it.   B  R  I.  24. 

The  verdict  of  a  jury  will  not  be  set  aside 
when  the  question  of  fact  is  not  free  from 
doubt  or  when  more  than  one  conclusion  can  be 
drawn  from  the  facts  by  reasonable  men;  and  it 
is  quite  immaterial  tbat  the  court  might  have 
come  to  a  diffraent  conclusion  from  tbat  drawn 
by  the  jury,  or  that  another  jury  might,  on  the 
same  evidence,  find  a  different  verdict.  Bou  v. 
Prov.  &  W.  S.  B.  tb.  1  New  Eng.  Rep.  80. 

Meur$.  JToaeph  E.  Spink  and  Pag«  * 
Owen,  for  the  other  respondoits. 

Dorfoe*  Oh.  J. ,  ddlvered  the  o^dnion  of  tbe 

court: 

This  is  a  suit  in  equity  to  set  aside  a  convey- 
ance of  real  estate,  on  the  ground  that  it  was 
made  with  intent  to  hinder,  delay  or  defraud 
creditors.  Tbe  defendant,  Henry  A.  Clafiin,  is 

rnteeof  the  estate,  and  the  defendant,  Geone 
Young,  the  grantor.  A  jury,  to  which  toe 
questions  of  fact  in  the  case  were  submitted, 
found  tbat  Young  did  convey  the  estate  with  tbe 
fraudtdent  intent,  but  tliat  Clafiin  was  a  bona 
fide  purchaser  for  value  without  notice,  actual 
or  constructive,  of  the  fraud.  Tbe  comi^aio- 
ant  complains  of  the  latter  finding  as  against 
tbe  evidence  and  asks  for  a  new  trial  on  tlist 
account.  Our  statute,  Pub.  Stat.  R.  I.  chap. 
192  $  9,  gives  either  party  to  a  suit  in  equity  by 
bill  the  nght  to  have  questions  of  fact  raised  by 
the  pleadmgs  tried  br  a  jury,  timeiy  demand 
being  made.  It  proviaes  that  tbe  vouict  there- 
on shall  he  conclusive,  unless  set  aside  for  cause 
and  a  new  trial  granted.  Tbe  questions  were 
tried  under  tliis  provision,  and  under  it  we 
think  tbe  verdict  must  stand  unless  it  is  palpa- 
bly wrong.  It  is  not  enough  tbat  we  do  not 
agree  with  the  junr,  for  we  have  no  right  to 
make  our  opinion  the  test.  Nothing  shorn  th^ 
the  Jury,  who  it  is  admitted  were  fully  and  cor- 
recuy  instructed  by  the  court,  were  improperiy , 
influenced  by  either  sympathy  or  prejudiee. 
There  was  no  direct  testimony  that  Clafiin  liad 
any  actual  knowledge  of  the  fraud.  He  denies 
that  he  had  any,  or  that  he  knew  that  Young, 
with  whom  he  was  not  intimate,  was  inv^dTfld 
in  debt. 

The  question,  therefore,  was  whether  tfaedr- 

cumstances  were  such  as  to  put  him  on  inquiry 
and  to  affect  him  with  imputed  or  constructive 
knowled^.  The  circumstances  were  suspicious, 
but  Claflu  testifies  that  Young  came  to  him  in 
affliction  from  the  death  of  his  son,  and  stated 
tbat  he  was  anxious  to  sell  tbe  estate,  even  at 
some  sacrifice,  because  be  was  in  Immediate  want 
of  money  to  meet  needs  consequent  upon  the 
death.  The  alleged  reason  for  wishing  to  sell 
was  one  which,  if  believed,  was  calcuhted  to 
divert  suspicion  and  quiet  inquiry.  We  cannot 
say  there  was  not  a  fair  arguable  question  for 
the  jury.  If  Uie^^^had^^^^agidBst 
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[Jbfliit.  we  should  doubtless  have  accepted  it; 
Kit  still  we  are  not  convinced  that  a  verdict  for 
ibn  is  so  dearly  erroneoos  that  we  ought  to  set 

t  aside. 

The  complainants  contend  that  the  verdict 
}ught  to  be  set  aside  because,  after  the  convey- 
ince  but  before  the  purchase  money  was  paid, 
Jladin  had  Dotfceoi  a  fact  that  ought  to  have 
pat  him  on  inquiry,  namely:  the  levy  of  the  ex- 
OTition  under  which  the  complainants  claim 
;itle.  The  levy,  though  made  before  the  pur- 
chase money  was  actually  paid,  was  made  after 
Olaliin  had  given  his  check  for  half  of  it,  and 
\xm  negotiable  promissory  note  for  the  other 
lialf .  Moreover,  the  question  for  the  jury  was 
whether  Claflin '  'in  taking  the  deed"  was  a  bona 
fid€  purchaser  for  value  without  notice.  We  do 
not  see  how  a  fact  which  occurred  after  the  deed 
was  taken  could  much  avail  to  show  notice  be- 
fore it  was  taken.  At  best  it  could  only  throw 
back  an  equivocal  light.  If  the  question  for  the 
jury  bad  been  whether  or  not  the  purchase 
money  was  paid  over  in  bad  faith,  the  fact 
might  have  been  more  important. 

The  complainants  contend  that  they  are  en- 
titled to  a  decree  setting  the  conveyance  aside 
under  the  verdict,  under  our  statute  of  fradu- 
lenl  conveyances,  even  if  Claflin  was  a  bona  fide 
purchaser  'for  value  without  notice.  Our  stat- 
ute. Pub.  Stat.  R  I.  chap.  173,  1,  is  in  sub- 
Msnoe  a  reenactmeut  of  Uie  English  statutes  of 
fnudulent  conveyances,  18  and  27  Elizabeth, 
with  the  omission  of  the  penal  clauses  and  of 
the  proviso  or  saving  in  favor  of  bona  fide  pur- 
chasers for  value  without  notice.  The  com- 
plainants ground  their  contention  on  the  omis- 
sion of  the  proviso. 

We  have  no  reported  decision  on  this  point, 
and  we  are  unable  to  name  any  unreported  case 
in  which  the  point  has  been  adjudicated;  but 
nevertheless  we  are  very  confident  that  both 
bench  and  bar  have  always  understood  that  our 
statute  was  to  be  construed  like  the  statutes  of 
Elizabeth  in  this  respect,  notwithstanding  the 
omissions  and  that  the  court  has  repeatedly 
ruled  so  at  nwt  priua. 

One  of  the  purposes  of  the  statute  is  to  pro- 
tect boTia  fide  purchasers,  and  it  would  certdnly 
he  very  singular  for  the  statute  to  require  the 
sacrifice  of  such  a  purchaser  merely  b«ause  he 
happens  to  be  the  grantee  under  the  fraudulent 
deed.  The  statutes  of  several  other  Stales  omit 
the  proviso,  and  yet  the  complainants  can  ad- 
duce no  decison  which  supports  the  construc- 
tion for  which  they  contend.  We  find  cases 
which  oppugn  the  construction. 

The  Statute  <A  Ohio  against  fraudulent  con- 
veyances  contains  no  words  confining  its  op- 
eration to  creditors  and  no  proviso  in  favor  of 
bona  fide  purchasers  for  value,  but  provides  that 
such  conveyances  '  'shall  be  deemed  utterlv  void 
SDd  of  no  effect;"  but  it  has  been  held  6y  the 
supreme  court  of  that  State  that  the  operation 
of  the  statute  Is  to  be  confined  to  the  mischi^s 
In  view,  and  that  it  must  receive  the  same  con- 
struction as  though  It  had  contained  the  restric- 
tion and  proviso.  Burgett  v.  Burgett,  1  Ohio, 
489;  Banerofl  v.  filizza/rd,  18  Ohio,  80. 

Thestatutesof  Alabama,  Illinois,  Kansas  and 
Vermont  omit  the  proviso, but  nevertheless  it  has 
been  held  by  the  courts  of  last  resort  in  those 
States  that  conveyances  to  innocent  grantees  for 
value  are  valid,  notwithstanding  they  may  have 
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been  made  by  the  grantor  with  intent  to  hinder 
delay  or  defraud  creditors.  Stover  v.  HerrtTigtm, 
7  Ala  142,  161;  Governor  v.  Campbell,  17  Ala. 
566;  Ewinff  v.  RunJOe,  30  lU.  448;  Qridley  v. 
Bingham,  51  111.  153;  ^5iri»nv.  8ook,  80  Kan- 
sas, 401;  Leaeh  v.  Franeis,  41  Vt.  670.  We 
think  our  statute  must  be  similarly  construed. 

The  complainants  contend  that  Claflin  is  only 
entitled  imder  the  circumstances  to  hold  the 
estate  as  security  for  what  be  paid  for  it.  Doubt- 
less relief  in  that  form  may  properly  be  admin- 
istered under  some  circumstances.  The  com- 
plainants seem  to  suppose  that  the  testimony 
reported  in  support  of  the  petition  for  a  new 
trbl  is  before  us  for  all  purposes.  We  do  not 
t^e  that  view.  Wethinkwenaveuotbingtodo 
with  it  except  for  the  purposes  of  Uie  petition, 
and  that  for  all  other  purposes  we  know  only 
what  is  alleged  in  the  bill  and  admitted  or  not 
denied  in  the  answer  and  what  has  been  found 
by  the  jury  on  the  issues  submitted  to  them. 
We  think  we  ought  to  know  more  before  grant- 
ing relief  in  the  special  form  suggested. 


DDNNELL  MFG.  CO. 
e. 

George  W.  NEWELL,  Treasurer  of  the  Town 
of  Pawtucket. 

1.  Dnder Public  Statues  R.  I.,chap.  42,  §§  10, 
1 1 ;  chu>.  43,  ^§  1 1 , 23,  boamess  oorpor*- 
tiou  baTii:^  capital  owned  in  shareB 
are  taxable  oniy  for  real  estate  and 
such  peTsonalty  as  is  described  in  Pub. 
Statutes,  a  I.  chap.  43,  ^  U. 

2.  When  power  to  aaaess  for  taxation  Is 
Ilmitea  to  certain  kinds  of  person- 
alty-t  the  assessment  roll  must  show  that 
the  assessment  Is  made  only  on  such 
kinds. 

3.  If  an  aHessmont  la  entire  and  any  part 
of  it  is  void,  the  whole  is  void. 

4.  An  assessment  roll  against  a  manu- 
facturing corporation  specified  sev- 
eral distinct  tracts  of  realty  and  con- 
tinued: "personal  valuation,  $170,000; 
personal  tax,  $2,266.66."  Held,  that  the 
assessment  on  personalty  was  void. 

6.  An  action  will  not  Uo  to  reeorer  the 
amount  of  taxes  illegally  assessed  and 
▼oluntarlfy  paid. 

6.  A  tax  is  not  paid  under  compulsion 
merely  because  the  collector  holds  a 
warrant  to  collect  it  by  levy  or  distress. 

7.  A  paid  under  protest  a  itax  illegally 
assessed.  Held,  that  he  could  recover 
it. 

(Provldenoe  Decided  January  SO,  188B.) 

ASSUMPSIT.   Heard  by  the  court  on  an 
agreed  statement  of  facts.  Jv^ftnent  for 
plaintiff. 

The  agreed  statement  of  facts  was  as  follows: 

1.  That  the  plaintiff  Is  a  manufacturing  Oor- 
poratioa  whose  capital  stock  is  held  In  shares. 

2.  That  the  voters  of  Pawtucket  author- 
ized the  levy  of  a  tax  in  the  years  1861, 1882, 
1888  and  1884. 

8.  That  in  execution  of  this  authority  the  as- 
sessors assessed  against  the  {dainti£E>tBeta&Mi 

Digitized  by  VjOQfi  IC 


878 


Kbw  Enousd  Reforteb?— Bdp.  Ct.  of  Rhode  Im.AKD. 


in  dispute  in  the  way  set  out  in  the  copies  pre- 
sented to  the  court.  These  copies  show  an  as- 
sessment upon  real  estate,  of  which  no  com- 
plaint is  made,  and  also  each  year  upon  "per- 
sonal" property  $170,000.  The  word  in  the 
list  is  "personal"  alone,  which,  no  doubt,  means 
"personal  property, " 

It  is  agreed  that  the  assessments  were  made 
in  accoraance  with  the  votes  of  the  towD, 
signed  by  the  assessors,  dated,  and  deporited 
with  the  town  clerk;  and  that  the  town  clerk 
made  copies  of  these  assessments  and  delivered 
Uiem  to  the  town  treasurer. 

4.  That  the  town  treasurer,  on  receiving 
them,  affixed  to  them  his  warrant  to  the  collect- 
ors and  delivered  them  to  the  collectors  for 
collection. 

A  copy  of  the  certificate  of  the  assessors,  of 
tile  town  clerk,  and  of  tJhe  treasurer's  warrant 
to  ^e  collector  Is  submitted  to  the  court.  The 
warrant  authorized  a  levy  by  the  collector,  as 
provided  by  law,  upon  any  property  of  the 
plaintiff  to  satisfy  the  tax. 

5.  The  collector  notified  the  plaintiff  that  the 
taxes  were  committed  to  him  for  collection. 

6.  The  plaintiff  Uien  paid  the  taxea.  The 
receipts  are  submitted  hovwith  to  the  court. 

7.  The  plaintiff  before  paying  the  taxes  in 
1884  made  protest  against  the  personal  lax,  but 
not  in  1881-1888. 

8.  The  taxes  were  paid  by  the  collectors  into 
the  treasury. 

9.  The  plaintiff  made  demand  on  the  town 
council  for  the  repayment  of  the  taxes. 

10.  The  i>laintiff  in  none  of  the  years  named 
made  any  return  of  its  taxable  property  to  the 
assessors. 

The  plaintiff  claims,  on  the  foregoing  facts, 
that  the  tax  on  personal  property  each  year 
was  lUe^l,  was  made  by  compulsion  and  not 
voluntarily. 

Mt.  Claudiiu  B.  Farnawortli,  forplaint- 
iff; 

Taxes  can  only  be  levied  by  virtue  of  some 
statute.   The  authority  here  was  P.  8.  chap. 

42,  SSI,  3.  11. 

If  there  is  any  other  property  belonging  to 
the  company  rendering  the  stock  more  valu- 
able, the  law  orders  it  to  be  assessed  te  the 
owner  of  the  stock  where  he  is  taxable  for 
personal  property,  P.  S.  chap.  43,  10;  P. 
S.  chap.  48,      II,  12. 

Our  law  is  similar  to  that  which  formerly 
existed  in  Massachusetts.  8ee,  Salem.  Iron 
Factm-y  Go.  v.  Danvers,  10  Mass.  514;  Amea- 
bury  Mfg.  Co.  v.  AmeAury,  17  Mass.  461. 

Taxes  against  corporations  should  be  as- 
sessed on  the  companies'  real  estate  and  ma- 
chinery-speciflcaily.  See,  Bostmt  cfc  S.  Qlau 
Co.  v.BotUm,  4  Met.  184. 

The  assessors  perform  judicial  functions  of 
a  limited  sort;  and  it  should  appear  on  the  face 
of  the  proceedings  that  they  have  done  what 
the  law  authorized  them  to  do.  Cooley,  Tax. 
550-552;  Bo$ton  Water  Pmcer  Co.  v.  Boeion,  9 
Met.  199;  Adam  v.  LitehMd,  10  Conn.  187; 
Wkittelgeff  T.  CUnton,  H  Conn.  72.  See  also, 
Benry  v.  Cheater,  15  Vt.  460;  Allen  v.  Bur- 
lington, 46  Vt.  207;  Thuraton  v.  lAttls,  3  Mass. 

m. 

It  has  never  been  supposed  that  a  lump  tax  on 
"real  estate,"  where  no  specific  real  estate  was 
named  would  be  a  valid  tax.  Foung  v.  Jodin, 
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An  action  lies  for  the  recovery  of  this  tax  oo 
personal  property,  and  assumpnt  is  the  moper 
remedy;  because  personal  proper^  is  a  distinct 
subject  of  taxation  from  that  which  was  law- 
fully taxed  to  the  Company,  that  is,  the  real  es- 
tate, and  an  unlawfiB  tax  upon  it  may  be 
recovered.  Preston  v.  Bo^on,  12  Pick.  7; 
Lee  V.  Umpteton,  6  Gray,  079 ;  Boeton  d  8. 
Ola$$Oo.  V.  Botton,  4Met.  181, 185, 180;  Amet- 
bury  W.  t£  C.  Mfg.  Co.  v.  AmeAurj/.  17  Mass. 
461;  DunneU  Mfg.  Co.  v.  Pawtutket,  7  Gray, 
277;  iVeston  v.  BoOon,  12  Pick.  7;  Hvelinsv. 
Boston,  4  Gush.  643;  Z«e  v.  Tetn^eton.  6  Gray. 
579;  St.  Mary's  Ch.  v.  Tripp,  14  R  I.  307;  Un- 
coln  V.  Worcester,  8  Cush.  56. 

The  tax  was  paid  to  an  officer  having  a  war- 
rant to  levy  on  the  Company's  property  forth- 
with if  it  was  not  paid.  Hence,  it  was  paid 
under  compulsion  and  not  voluntarily;  and  as 
it  was  an  unlawful  tax,  it  may  be  recovered.  P. 
L.  chap.  48,  g  20;  Bradford  v.  Chicago,  25  III 
A\\;IIoicard  v.  Augusta,  74Me.  79;  Boston  A8. 
Class  Co.  V.  Boston,  supra;  Dunnell  Mfg.  Co. 
V.  jRi«t(iM*rt,  mpra;  Louiscille  v.  Ajidermn,  79 
Ky.  884;  S.C.  ^Am.  Rep.  220;  Eenryyt.  Chaier, 
15  Vt.  460;  AUen  v.  Burlington,  45  Vt.  207, 407; 
4  Wait,  Act.  &  Def.  506;  Atmtl  v.  Zeluff,  26 
Mich.  118,  where  no  protest  was  made;  Cool- 
ey, Tax.  669,  n.  8. 

Durfee*  Ch.  J.,  delivered  the  opinion  of  the 

court: 

The  first  question  is  whether  the  assessmentB 
on  the  personal  estate  of  the  plaintiff  Corpora- 
lion,  mentioned  in  the  agreed  statement,  were 
valid.  The  Corporation  contends  that  the  as- 
sessments were  invalid  because  it  was  not  tax- 
able for  personal  estate  generally  but  only  for 
machinery.  Our  statutes  relating  to  taxation 
do  not  in  terms  limit  the  taxation  of  the  per- 
sonal estate  of  manufactuiiug  corporations  to 
machinery;  but  they  provide  for  the  taxation  of 
corporate  shares  to  the  owners  unless  the  cor- 
poration is'  taxed  fco-  an  amount  equal  to  the 
full  value  of  its  property.  Pub.  Stat.  R.  L  fdiap. 
42, g  10. 

They  also  authorize  assessors  to  call  npon 
any  corporation  in  the  State  for  the  unoiiat 
and  par  value  of  the  stock  of  any  stockholder 
assessable  by  them;  require  the  corporation  to 
respond  to  the  calls,  giving  the  par  and  cash 
market  value  of  the  shares  and  "the  propor- 
tionate amoimt  per  share  at  which  its  real  e^te 
and  machinery,  if  anv,  were  last  assessed," 
and  direct  that  stockholders  shall  be  taxed 
"Only  for  the  difference  in  the  cash  martlet 
vcdue  of  each  share  by  them  held  and  the  pro- 
portionate amount  per  share  at  which  its  real 
estate  and  machinery  were  last  assessed Pub. 
Stat.  R.  I.  chap.  43,  §§  11  and  12. 

It  is  argued  that  the  implication  from  these 
provisions  is  that  manufacturing  corporations 
are  taxable  only  for  real  estate  and  machinery; 
for  if  they  were  taxable  generaUy  for  both  n»l 
and  personal  estate  the  r^ult  would  be  that  the 
excess  over  real  estate  and  machinery  would  be 
subject  to  a  double  taxation;  and  statutes  are 
not  to  be  construed  as  calling  for  a  double  tax- 
ation unless  the  construction  is  unavoidable. 
We  think  the  ar^ment  is  valid  as  applied  to 
business  corporations  having  capital  owned  in 
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shares,  unless  they  happen  to  have  personal  es- 
tate, besides  roachinery,  which  is  locaUy  tax- 
able under  chapter  42,  t:;  1] .  It  may  be  objected 
that  it  is  evidently  contemplated  in  chapter  42, 
§  10,  that  such  corporations  may  be  taxed  for  an 
amount  equal  to  the  value  of  their  entire  prop- 
erty. The  answer  is  that  they  may  be  taxed  on 
tb«r  real  estate  and  personal  estate  of  the  kinds 
specified  in  chapter^,  ^  11, for  an  amount  equal 
to  their  entire  property,  or  that  they  may  have 
no  personal  property  except  such  as  is  specified 
in  chapter  42,  g  11.  The  answer  is  not  quite  sat- 
isfactory; but  the  supposition  that  it  was  in- 
tended that  the  assessors  should  be  at  liberty  to 
tax  corporations  for  their  entire  property  or  not, 
according  to  their  own  option,  regardless  of 
any  rule  or  system,  is  still  less  satisfactory  and 
yet  that  ia  the  alternative.  We  have  come  to 
tbe  conclmion  that  the  plaintiff  Corporation 
was  taxable  in  its  corporate  capacity  only  for 
its  real  estate  and  for  its  personal  estate  of  the 
kinds  specified  in  chapter  42,  ^  11.  And  see, 
American  Bank  t.  Muir^ford,  4  R.  L  478;  Bos- 
ion  A  8.  Glau  Co.  v.  BoOor^,  4  Met.  181. 

The  assessments  complained  of  here  extend 
in  terms  to  both  real  ana  personal  estate  gen- 
erally. For  anytbine  that  appears,  the  assess- 
or* may  have  assessed  the  plaintiff  Corporation 
for  its  entire  personal  estate  of  every  kmd.  We 
must  assume  that  they  did  so  assess  lt,and  con- 
sequently that  they  exceeded  their  authority. 
Eron  if  the  Corporation  had  no  personal  estate 
besides  the  kinds  specified  in  chapter  43,g  11, we 
could  not  know  that  the  assessors  did  not  sup- 
pose it  had  other  kinds  and  assess  it  according- 
ly. We  tliink  that  where  the  authority  to  as- 
sess is  limited  to  particular  kinds  of  personal 
estate,  tbe  assessment  roll  ought  to  show  that 
the  assessment  was  made  only  on  those  kinds, 
the  taxpaver  being  entitled  to  know  that  the 
assessors  keep  within  their  jurisdiction.  And 
this  is  the  more  plainly  so  in  tbe  case  of  cor- 
porations, because,  as  we  have  seen,our  statute 
makes  it  the  duty  of  a  corporation,  when  asked 
by  assessors,  to  report  "tbe  proportionate 
amount  per  share  at  which  lis  real  estate  and 
machinery,  If  any,  were  last  assessed;"  some- 
thing which  it  would  have  no  means  of  know- 
ing if  the  machinery  be  not  assessed  specifically 
as  such.  WhitteUey  v.  Clinton,  14  Conn.  72; 
Goddard  v.  Set/numr,  30  Conn.  894;  Monroe  v. 
iVew  Canaan,  43  Conn .  309;  Duboit  v.  WcbsUr, 
7  Hun,  371,  374. 

If  any  part  of  an  assessment  is  voidfthe  whole 
is  void  where  theaasessment  is  entire.  Johnaon 
V.  COburn,  86  Vt.  698;  Qtrry  v.  Inhab.  Bxme- 
Aam,  1  Allen,  319. 

The  second  question  is:  can  the  plaintiff  re- 
cover back  the  taxes  paid  under  tbe  invalid  as- 
sessment? It  is  settled  that  if  a  taxpayer  vol- 
untarily pays  taxes  he  cannot  recover  them 
back,  even  if  he  afterwards  discovers  an  in- 
^dating  defect  in  tlie  assessment.  Saiion  v. 
^  Hun,  81;  2  D«ty,  Tax.  791. 

litis  is  not  unreasonable.  A  taxpayer  may 
be  illegally  assessed  and  yet  may  not  be  more 
onerously  assessed  than  be  would  be  if  legally 
assessed;  and  therefore  if  he  pays  the  tax  with- 
out objection  it  may  be  properly  taken  for 
panted  that  he  intends  to  waive  the  objection, 
uie  presumption  l)eing  that  he  knows  the  law. 
In  Qie  case  at  bar,  ii  the  stockholders  In  tbe 
plaintiff  Corporation  all  reside  in  Pawtucket, 
a.  I. 


the  result  to  them  Is  the  same,  whether  the  per- 
sonal estate  of  the  Corporation  be  taxed  wholly 
to  the  Corporation  or  only  partly  to  the  Corpo- 
ration and  the  rest  to  them  as  stockholders.  It 
is  therefore  no  more  than  fair  that  a  taxpayer, 
if  he  intends  to  take  advantage  of  a  defect, 
should  at  least  object  to  or  protest  against  the 
tax  when  he  pays  it,  so  that  the  assessors  may 
have  notice  ana  correct  the  defect  for  the  fut- 
ure. In  thecaseat  bar,  the  taxes  for  1881,1882 
and  1888  were  paid  without  objection  and  with- 
out protest.  There  is  nothing  to  show  that 
they  were  not  paid  as  voluntarily  as  any  taxes, 
were  paid  by  any  taxpayers  in  the  Town  of 
Pawtucket  during  those  years.  The  plaintiff 
contends  that  they  were  paid  by  compulsion  be- 
cause they  were  paid  to  a  collector  having  a 
warrant  to  collect  them  by  levy  or  distress. 
But  they  were  paid  before  any  step  was  taken 
or  threat  made  to  enforce  them  by  levy  or  dis- 
tress. The  collector,  if  the  taxes  had  not  been 
paid,  might  have  proceeded  against  the  Corpo- 
ration by  an  actioD  at  law,  in  which  the  Corpo- 
ration would  have  had  full  opportunity  to  con- 
teat  the  validity  of  the  taxes,  instead  of  proceed- 
ing by  levy  or  distress.  To  hold  that  the  pay- 
ments were  compulsory  simply  because  the 
collector  had  his  warrant,  would  be  practical- 
ly to  hold  that  all  payments  are  compulsory,, 
for  the  collector  has  no  authority  to  collect 
without  warrant.  We  think,  therefore,  that 
the  taxes  paid  in  1881,  1882  and  1883  must  be 
taken  to  have  been  voluntarily  paid,  and  that 
they  cannot  be  recovered  back.  Coolev,Tax.567, 
568;  Taylory.  Board  of  Health,  81  Pa.  St.  73. 

The  tax  of  1884  was  paid  under  protest.  Hav- 
ing been  so  paid,  we  think  it  may  be  recovered 
bfl^k,  though  even  a  payment  under  protest 
may,  under  some  circumstances,  be  regarded 
as  voluntary.  2  Desty.  Tax.  787 ;  PturtAer  v. 
Marathim  Go.  S3  Wis.  888 ;  Ertkine  v.  Van- 
Arsdale,  15  Wall.  75  [82  U.  8.  bk.  31.  L.  ed.  68]; 
Baker  V.  Cincinjiati,  11  Ohio  St.  534. 

We  give  the  plaintiff  judgment  for  the  amount 
of  tax  on  pertonai  estate  for  188%,  with  interest 
frompayiatat. 


Alfred  POND  etal., 

V. 

John  ALLEN  etal. 

1.  A  testatrix,  by  the  third  item  of  her  will, 

gftve  all  her  estate  to  her  huslmBd 
»r  life;  by  the  fourth,  she  directed 
that"  the  following  bequests"  be  paid 
one  year  after  the  death  of  the  huslTand. 
Held*  that  the  bequests  were  present 
gifts  and  vested,  notwithstanding  the 

?OBtponement  of  payment, 
'he  reslduaxy  devisees  were,  by  the 
will,  entitled  only  to  the  surplus  after 
payment  of  the  specific  legacies.  Held, 
that  the  leffaeiea  were  a  ^wrse  on 
tbe  real^  of  the  estate ;  that  thelec»- 
teest  in  the  absence  of  laches,  were  enti- 
tled to  tbe  rents  of  the  realty,  if  needed 
to  pay  their  legacies ;  and  further,  that 
the  death  of  a  le^tee  did  not  dis- 
charge the  realty. 
8.  A  court  of  equity  mi^  aeqneater  the 
rents  of  realty  charged  with  the  pay- 
ment of  debts  or  legacies  If  tha^nts  ara 
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needed  to  prevent  a  deficiency.  {Draper 
V.  Barnes,  12  R.  I.  166;  Allen  v.  Allen,  12 
R.  I.  301.  explained). 
4.  By  the  eleventh  item  of  her  will  the  tes- 
ta^irix  gave  certain  realty  to  a  devisee 
and  bis  heirs.  that  the  derlMe 

took  a  fee  in  remainder  and  was  enti- 
tled to  the  rents  from  the  hnsband^s 
death. 

By  the  eighteenth  item  of  her  will  the 
testatrix  requeeted  the  court  of  probate 
after  the  death  of  her  husband,  who  was 
named  as  executor,  to  appoint  some 
suitable  person  to  make  '*  a  final  settle- 
ment" of  the  estate.  Held,  that  the 
final  **  settlement  '*  to  be  made  by  the 
person  so  appointed  administrator  re- 
lated only  to  bequests  of  personal 
property. 

4.  A  bequest  given  by  the  eodlcU*  in  place 
of  one  given  by  the  will,  stands  on  the 
same  footing  in  regard  to  payment  as 
the  bequests  of  the  will. 

7.  A  clause  in  the  codieil  to  the  will  enu- 
merated certain  legacies  in  the  will, 
changed  some  of  them,  affirmed  others, 
and  proceeded:  "  I  also  give  and  be- 
queath to  S."  Held,  from  the  gen- 
eral tenor  of  the  will  that  thia  gin;  to 
S.  made  S.  a  legatee  under  tiie  wm,  just 
as  were  the  other  legatees  named  in  this 
clause  of  the  codicil. 


(Providonc 


-Decided  Not.  9. 1886.) 


BILL  in.  equity  for  the  administration  of  a 
testate  estate.  Will  conitnted. 
Mrs.  Elmira  Helme,  wife  of  James  Helme,  of 
WooDsocket,  died  August  17,  1876,  possessed 
of  a  large  estate,  real  and  personal,  and  leaving 
a  will  and  codicil,  by  wlUch  she  gave  all  of  her 
estate  to  ber  husband  during  bis  lUe.  and  made 
him  executor. 

He  administered  and  took  chu^ge  of  all  of  the 
■estate,  taldog  the  rents  and  income  for  bis  own 
use, during  his  life,  and  died  December  23, 1888, 
and  on  January  18, 1884,  tbe  defendant,  F.  G. 
Jillson,  was  appointed  admioiBtrator  d.  b.  n.  e. 
t.  a.  by  the  Court  of  Probate  of  Woonsocket,aDd 
by  general  consent  has  since  taken  charge  of  all 
the  estate,  real  as  well  as  personal. 

The  will  makes  tbe  foUowiug  dispositlonB  of 
the  estate  after  tbe  death  of  the  husband,  viz. : 
"  Item  4.  Now  then,  after  the  death  of  my 
said  husband,  James  Helme,  I  do  hereby  make 
the  following  bequests  to  the  following  named 
persons,  to  tbem  and  to  their  heirs  and  assigns 
forever,  to  be  paid  to  eacti  of  tbem  one  year 
after  the  death  of  my  said  husband,  James 
Helme,  viz."; 

Then  follow  general  money  legacies  amount- 
ing, including  those  in  the  codicil,  to  $80,000, 
and  in  item  11  a  specific  devise  to  the  defend- 
ant, Francis  Metcalf ,  of  a  lot  of  land  and  build- 
ings in  Blackstone,  Mass.;  followed  in  item  17, 
as  changed  by  the  codicil,  by  a  general  resid- 
uary gift  of  "All  the  rest  and  residue  of  my 
estate,  both  real,  personal  and  mixed  that  may 
be  left  At  tbe  death  of  my  said  husband,  and 
after  the  payment  of  all  the  foregoing  bequests 
containea  in  my  last  win  and  testament  not  re- 
voked or  changed,  and  all  the  bequests  con- 
tained hi  the  codicil,  in  full,  and  the  payment 
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of  all  the  Indebtedness  of  the  final  settlement 
of  my  estate,"  to  tbe  defendants,  John  Allen, 
James  H,  Rirkard  and  G^rge  S.  Rickard,  and 
to  Asa  Allen,  who  died  January  1,  1886,  and 
who  is  now  represented  by  tbe  defendant,  Ddia 
A.  Alleo,  his  widow,  executilx  and  devisee  and 
legatee.  Id  equal  fourth  parts  each. 

And  all  followed  by  this  additional  direction 
in  tbe  will: 

"  Item  18.  I  direct  the  foregoing  bequests  to 
be  paid  and  delivered  to  the  aforenamed  devi- 
sees one  year  after  the  death  of  said  husband, 
James  Helme.  except  the  bequests  of  my  wear- 
ing apparel,  and  that  I  direct  to  be  delivered  to 
said  devisees  as  soon  as  may  be  after  the  pro- 
bate of  my  will ;  and  after  the  death  of  my  said 
hosband.  I  desire  the  Court  of  Probate  of  tbe 
Town  of  Woonsocket  to  appoint  some  suitable 
person  to  make  a  final  setUemeut  of  my  estate 
according  to  the  tenor  of  this  my  last  will  and 
testammt" 

The  UU  Is  filed  by  cotalo  of  the  genoal 
legatees  against  the  administrator,  the  specffie 
devisee,  the  residuary  devisees  and  legatees,  and 
the  other  general  legatees,  or  their  representa- 
tives avemng  ttiat  the  estate  is  insufficient  to 
pay  the  general  legacies,  and  claiming  that  they 
all  are  charged  upon  the  real  estate  and  praying 
accounts,  sale  of  tbe  real  estate,  pa>*mest  m 
the  legades,  etc. 

At  the  last  tenn.  an  interlocutory  decree  was 
entered  declaring  the  legacies  charged  upon  the 
real  estate,  except  the  Blackstooe  estate  devised 
in  item  11  to  the  defendant,  Francis  Metcalf, 
that  all  tbe  real  estate  so  charged  would  be  re- 

Juired  to  pay  the  legacies,  and  appointing  Mr. 
illson  receiver  to  hold  the  rents,  and  also  mas- 
ter to  sell  the  real  estate,  and  also  directing  him 
to  convert  into  money  all  the  penonal  estate 
and  h(Ad  the  funds  till  further  <nder.  rendering 
serarate  accounts. 

This  be  has  done,  and  returned  accounts, 
showing  balances  in  his  hands  for  distrihation. 

The  bill  and  answers  present  the  ffdlowiog 
quesUcms: 

1.  As  to  the  rent  of  the  Blackstone  estate  in 
Mr.  Jlllsmi's  hands  which  accrued  during  the 
yeai'  after  Mr.  Helme's  death.  This  is  clamed 
on  the  one  hand  by  the  devisee,  Francis  Met 
calf,  for  himself;  and  on  the  other  hand  by  the 
legatees  as  falling  into  the  estate. 

2.  As  to  the  rents  of  tbe  other  real  estate  in 
Mr.  Jillsoo's  hands.  These  are  claimed  on  the 
one  hand  by  the  residuary  devisees  for  them' 
selves;  and  on  the  other  hand  by  the  l^tees  at 
falling  into  the  estate  and  as  chwged  with  the 
legaaes. 

8.  As  to  tbe  legacy  of  $1,000  given  by  item  6 
of  the  will  to  Mrs.  Laura  Pond,  who  died  be- 
fore the  testatrix.  This  is  claimed  by  the  com- 

Elainaats,  Alfred  Pond,  Mrs.  Cox  and  Mrs. 
eland,  the  children  of  Mrs.  Pond;  but  their 
claim  to  it  is  deided  1^  tbe  residuary  l^aleea 
on  the  ground,  fvesumably,  for  the  answer 
does  not  disclose,  that  it  lapsed  and  fdl  lato 
the  residue. 

4.  As  to  tbe  legacies  to  those  legatees  who 
survived  the  testatrix  but  died  in  the  lifetime 
of  her  hiisband,  James  Helme,  and  now  daimed 
by  their  respective  representatives. 

6.  As  to  the  legacy  pyen  by  the  codicil  to 
the  defendant,  SarahH.  Rickard;  and  tiieauiie 
applies  to  that  given  to  LucindaHazleUm.  Mia. 
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Rickard  claims  that  it  was  a  present  gift,  pay- 
able one  ^ear  after  the  deatli  of  the  testatrix; 
and  that  it  therefore  carries  interest  according- 
ly; aodalso  that  it  is  preferred  to  all  the  other 
legacies;  while  the  oUier  legatees  claim  that  it 
staads  uiwn  the  same  footing  as  all  of  the  others. 
Mr.  James  Tillinefhast,  for  legatees: 

1.  As  to  the  rents  of  the  Blackstone  estate  ac- 
craiag  during  the  year  next  after  the  death  of 
the  husband  and  life  tenant,  James  Hclme: 

It  is  submitted  in  behalf  of  the  devisee.  Frank- 
lin Metcalf,  that  these  rents  belong  to  fatm. 
The  devise  to  him,  item  11,  was  immediateup- 
OD  the  death  of  James  Helme,  and  free  from 
any  charge  for  the  legacies.  The  possession  is 
not  postponed  by  either  item  4  or  17  of  the  will, 
for  these  plainly  are  applicable  only  to  the  pe- 
cuoiary  legacies,  the  payment  of  which  is  post- 
poned for  the  convenience  of  the  estate. 

There  is  no  intermediate  gift  of  these  rents, 
and  it  is  impossible  to  And  in  the  wilt  any  inten- 
tion to  throw  them  into  the  residue,mach  less  to 
leave  them  to  descend  as  intestate.  See,  IJarm. 
Wills,  ed.  1881,  653. 

2.  As  to  the  rents  of  the  other  real  estate  in 
Mr.  Jillson's  hands: 

It  Is  submitted  in  behalf  of  the  generd  lega- 
tees that  these  rents,  h&ina  needed,  the  estates 
otherwise  real  and  personal  being  confessedly 
insufficient,  arecharged  with  and  should  be  ap- 
plied to  the  payment  of  the  legacies.  The 
chaige  upon  the  real  estates  out  of  which  these 
issued  was  created  by  the  testatrix,  not  by  oper- 
ation oflaw;  and  was  immediate  upon  the  death 
of  the  life  tenant,  James  Helme;  and  then  be- 
came an  equitable  lien  upon  the  estates  so  S»x 
-as  needed,  and  was  equally  upon  the  incident 
as  upon  the  principal;  upon  the  rents  as  upon 
the  estates  themselves.  The  rents  are  but  a 
part  of  the  estates;  and  having  been  seized  and 
being  now  actually  in  the  possession  of  the  court, 
through  the  receivership,  can  be  at  once  applied 
under  the  decree. 

Seizure  through  a  receiver  to  effectuate  such 
a  charge  is  a  well  settled  exercise  of  equity  ju- 
risdiction. 3  Story,  Eg.  Jur.  1316,  1344- 
1246;  Jones  v.  Pugh,  8  Ves.  71;  Davi$  v. 
Marlborough,  1  Swanst.  74;  Walker  v.  BeU,  2 
Madd.  31;  Schomberg  v.  Huntfrey,  \  Dru.  & 
War.  411;  Stratford  v.  Ritson,  10  Beav.  35; 
CkaHcv,  Baine,  18  Jur.  981;  18  L.  J.  N.  S.  473; 

V.  Batcher,  28  Gratt.  144;  Joknton  v. 
TVober,  2  Tenn.  Ch.  898;  Qraniham  v.  Lueat, 
15  W.  Va.  m.  Smith  v.  KelUy,  81  Hun,  887; 
flipper  V.  Shepherd  1  Cent.  Rep.  (D.  C.),87. 

3.  As  to  the  legacy  of  $1,000  to  Mrs.  Pond 
in  the  6th  item  of  the  will: 

It  is  submitted  in  behalf  of  her  children,  the 
complainants,  Alfred  Fond,  Mrs.  Cox  and  Mrs. 
Leland,  that  they  are  entitled  to  it.  They  clearly 
are,  by  force  of  thestatute,  chap.  182,  p.  473,  § 
14,  if  weir  mother  would  have  been  had  she  sur> 
viyed  the  testatrix.  lfoorer.l)imond,6R.  1. 121. 

4.  Did  these  legacies  vest  at  the  death  of  the 
testatrix  or  were  they  contingent  upon  the  leg- 
atees surviving  the  life  tenant,  James  Helme? 
It  is  submitted  in  behalf  of  the  legatees,  that 
th^  vested  immediately,  the  payment  only  be- 
ing postpone]  BO  as  Dot  to  interfere  wiUi  the 
husband's  life  estate,  as  it  was  for  a  year 
longer  for  the  further  convenience  of  the  estate. 
The  evident  intent  of  the  testatrix  was  to  give 
to  her  husband  the  use  and  enjoyment  of  her 

B.  I.  K.      B,,  v.  1. 


sole  estate  durinx  his  life,  and  at  his  decease 
for  the  whole  to  oe  divided  among  the  legatees 
and  devisees  in  the  proportions  named.  Ivet  t. 
Harrte,  7  R.  I.  434,  425. 

Then,  as  used  in  this  4th  item,  Is  not  an 
adverb  of  time;  although  if  it  were  it  would 
make  no  difference.  "  Adverbs  of  time,  in  a 
devise  of  a  remainder,  are  construed  to  relate 
merely  to  the  time  of  enjoyment  of  the  estate, 
and  not  to  the  time  of  vesting."  fW  v.  Con- 
eidine,  6  WaU.  475  (78  U.  S.  bk.  18,  L.  ed.  874). 
And  8ee,l  Jar.WiUs,  Big.  ed.  1881,834, 835, 843. 
848;  1  Rop.  Leg.,  Phil.  ed.  1848,  chap.  10,  §3, 
p.  584  et  teg.;  Benyon  v.  Maddison,  3  Bro. 
Ch.  75;  Scurjkld  v.  Jloioet.  8  Bro.  Ch.  90;  Tay- 
lor V.  Langford,  8  Ves.  119;  Harritan  v.  Fbre- 
man,5  Ves.  307,  209;  Cohen  v.  W^ey^lO  J\ix. 
767;  Ckmiint  v.  Schroder,  4  Sim.  28;  Watson  v. 
Wation,  11  Sim.  73;  Piters  v.  IHpple.  13  Sim. 
101;  Locker  v  Bradley,  6  Beav.  598;  MeLaeMaa 
V.  Taitt,  38  Beav.407;  affirmed  in  2  DeG.  F.&  J. 
449;  Be  Brighea  Trust,  21  Beav.  67;  Pike  v.  5fc- 
plienson,  99  Mass.  188;  Bunch  y. Hurst,  SDesaus. 
375;  Perry  v.  Rhodes,  3  Mur.  (N.  C.)  140;  Be 
Makan,  32  Hun,  73;  Fliektnger  v.  Saum,  40 
Ohio  St.  591;  Tttornton  v.  Boberts,  80  N.  J.  £q. 
478;  Sweet  v.  CAate,  8  N.  Y.  78;  MeOtur^e  App. 
73  Fa.  St  414. 

5.  As  to  the  legacies  given  by  the  codicil,  of 
|S,000,  to  the  defendant  Sarah  W.  Rickard,and 
of  |3,000  to  Lucinda  Hazelton  who  survived 
the  testatrix  and  died  in  the  lifetime  of  the  life 
tenant,  James  Helme: 

These  legacies  were  not  payable  until  a  year 
after  the  death  of  James  Helme.  All  the 
legacies  of  the  codicil  are  pl^i%  only  substitu- 
tional for  those  in  the  will,  and  are  to  be  read, 
therefore,  as  If  inserted  in  the  several  items  of 
the  will  to  which  they  are  referred. 

It  is  impossible  to  suppose  that  it  was  the  in- 
tention to  put  these  two  legacies  on  any  differ- 
ent footing  from  the  others  and  to  give  them 
precedence  over  the  husband's  life  estate.  The 
same  language  of  present  gift,  but  stronger:  "  I 
now  give,"  is  used  for  the  increased  rifts,  but 
there  can,  we  conceive,  be  no  doubt  uiat  these 
are  upon  the  terms  of  the  original  will.  1  Jarm. 
Wills,  ed.  1881, 185;  Snoto  v.  mey,  119  Mass. 
102. 

Mr.  Thoauui  C.  Greeoe.  for  JiUaon, 
administrator, 

Messrs.  Oolwell  A  Barn^,  for  other  rfr> 
spondeuts. 

X>nrfee,  Oh.  J,,  delivered  the  o[dnion  of  the 

court: 

The  decision  of  the  court  on  the  questions 
submitted  is  as  follows,  to  wit: 

First.  The  devise  of  the  Blackstone  estate  to 
Francis  Metctdf  Is  an  out  and  out  devise  to  him 
of  the  fee  in  remainder  and  entitled  him  to  the 
renta  thereof  immediately  after'  the  death  of 
James  Helme,  the  life  tenant.  The  direction 
in  item  18  is  in  our  opinion  a  direction  to 
the  administrator  to  be  appointed  "  to  make  a 
final  settlement  of  the  estate,"  and  as  such  re- 
lates only  to  the  pecuniary  bequests  and  be- 
quests of  personalty. 

Second.  It  Is  competent  for  a  court  of  chan- 
cery to  sequester  the  rents  of  real  estate  which 
is  charsed  by  will  with  the  payment  of  debts 
or  legacies,  if  thne  will  be  a  deflclencyjvithout 
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The  caaes  ot  Draper  v.  Bamet.  13  R.  1 .  1S6, 
and  Allen  v.  AUm,  12  R.  I.  301,  are  cases 
relatine  to  the  statutory  charge  for  the  pay- 
mentof  debts  and  not,as  here.lo  atestamealary 
char^  for  the  payment  of  le^cies  or  debts  and 
legacies.  The  statute  provides  in  effect  that 
the  statutory  charge  shall  not  extend  to  rents  | 
accruing  before  sale.  Pub.  Stat.  R.  I.  chap. 
185,  S  5;  chap.  187,  §  10.  Underthe  will  here 
the  residuary  devisees  are  entitled  to  nothing 
except  what  is  left  after  the  specific  legacies  are 
paid  ont;  and  therefore  the  specific  legatees  are 
as  much  entitled  to  the  rents  or  income  of  the 
residuary  real  estate  as  to  the  real  estate  itself, 
if  the  rents  are  needed  for  the  payment  of  the 
legacies  and  the  legatees  duly  assert  their  title 
to  them.  6iunt/tam  v.  Lucas.  15  W.  Va.425; 
Schomberg  v.  Bitmfrejf,  1  Dr.  &  War.  411; 
Chalk  T.  Eain£,lB  Jur.  681;  Jiloodmod  Y.Clark, 
4  Paige,  574;  Bank  of  Ogden^urgnv.  Arnold,  5 
Paige,  88;  2  Story  Eq.  Jur.  $S  1244,  1246. 

Tnird.  The  several  pecuniary  legacies  are 
present  gifts  to  the  legatees  named,  though  they 
are  not  to  be  paid  until  one  year  after  the  death 
of  James  Helme,  who  is  to  "have  the  income  of 
the  estate  during  his  life.  The  payment  of  the 
legRcies  is  postponed  during  the  life  of  James 
Helme  for  his  benefit,  in  order  that  he  may 
have  the  income;  and  for  one  year  longer  for 
the  settlement  of  the  estate.  Such  a  postpone* 
ment  does  not  prevent  the  vesting  of  the  lega- 
cies. It  follows  that  the  personal  representa- 
tfvea  of  the  legatees  who  died  after  the  testatrix 
are  entitledin  tfaeirplaces.  RoffertY.  Bogen,!! 
R.  I.  88,  7&-70;  Paekham  v.  Gregory,  4  Hare, 
396;  Doe  v.  Conmdine,  6  Wall.  4iS8  [78  U.  S. 
bk.  18,  L.  ed.  869];  I/erberfg  Em.  v.  Post,  26 
N.  J.  Eq.  278;  Post  v.  Eerhere%  Em.  27  N.  J. 
Eq.  540;  LoiUr  v.  Hatfeld,  71  N.  Y.  92;  ElA- 
ridge  v,  Eldridge,  9  Cush.  519.  Nor  is  the  real 
estate  exonerated.  The  doctrine  of  the  English 
cases  cited  (Poulet  v.  Poulet,  1  Vem.  904,  also  2 
Ventr.  866;  Qawter  t.  ^JtdertDUA,  2  Cox,  16; 
AntCft  T.  Smith,  2  Vem.  92;  JenrUnga  t.  Look*, 
3  P.  Wms.  276;  Duke  of  Chandos  v.  Talhot,  Id. 
601,  610;  Prourn  t.  Abtngton.  1  Atk.  482,  485; 
Parker  v.  Hodgton,  1  Drew.  &  8m.  568),  that 
where  a  legacy  payable  in  fvtvro  is  charged 
upon  real  estate,  the  real  estate  is  relieved  if  the 
legatee  dies  before  the  time  of  payment  arrives, 
even  though  the  legacy  may  be  vested  and  hold 
as  against  the  personal  assets,  is  not  a  very  satis- 
factory doctrine.  It  rests  rather  upon  the  En- 
glish prejudice  in  favor  of  the  heir. or  of  the  dev- 
isee who  is,  it  is  said,  factva  harei,  than  upon 
any  sound  principle,  and  we  are  not  aware  that 
It  has  the  approval  of  any  American  decision. 
But,  however  that  may  be,  the  doctrine,  accord- 
liu;  to  the  modem  statement  of  it,  applies  only 
where  the  payment  is  postponed  for  reasons  per- 
sonal to  the  legatee;  as,  for  instance,  where  the 
legacy  is  to  a  minor  to  be  paid  when  he  reaches 
his  majority;  and  does  not  apply  where,as  in  the 
case  at  bar,  the  postponement  is  for  the  benefit 
of  some  person  other  than  the  legatee,  who  is 
meanwhile  entitled  to  the  use  or  mcome  of  the 
estate  which  is  eharged.or  where  it  is  merely  for 
the  convenience  of  the  estate  in  settlement.  2 
Jarm.  Wills,  5th  Am.  ed.  by  Rand  &  Talcott, 
450,  and  note;  Emnsv.  Scott,!  H.  L.Cas.48,  67; 
BirdmlL  Admrx .  v.  HcitleU,  1  Paige,  ffi;  Ilaar- 
H»  V.  Fly,  7  Paige,  431. 

Fourth.  The  children  of  the  legatee  who  died 
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before  the  testatrix  are  entitled  to  take  in  her 
place  under  the  statute.  Pub.  Stat.  R.  I.  <Sbx^ 
182,  §  14»    Moore  v.  Dfanumd,  SRI.  121. 

Filth.  The  bequest  by  codicil,  of  $4,000  to- 
Leonard  Bazelt4»i,  instead  of  the  ^,000  be- 
queathed by  will,  takes  the  place  of  \be  latta- 
bequest  in  the  will,and  should  abate  and  be  paid 
on  the  same  footing  with  the  other  legacies. 
Rop.  Lee^873. 

Sixth.  The  bequest,  by  codicil,  of  $3,000  Uf 
Sarah  H.  Itic^rd,wifeof  Geo0cRickard,iBBls» 
to  be  tmted  as  if  it  were  originally  in  tlie  will 
The  bequest  is  contained  in  a  clause  which  altos 
the  will  in  respect  of  bequests  of  $2,000  each  to 
James  H.  Rickard  and  George  S.  Rickaid.  by 
substituting  bequests  of  $7,000  to  each  of  them, 
and  which  confirms  the  will  in  respect  of  be- 
quests of  $2,000  each  to  Sarah  Rickard  and 
Lizzie  Rickard.  The  bequest  to  Sarah  H.  Rick- 
ard, wife  of  George,  immediately  follows  the 
confirmation  in  the  words,  "and  I  also  giveand 
bequeath  to  Sarah  H.  Rickard,  wife  of  the  siid 
George  Rickard,  the  sum  of  $3,000  to  her,  her 
heirs  and  assigns  fore»er."  Of  course  the  be- 
quest, being  a  part  of  theclause,  must  be  inter- 
preted  as  such,  and  so  interi»«ted  it  seems  to 
us  that  the  intention  was  to  put  Sarah  H.  Rick- 
ard, wife  of  George,  together  with  the  other 
legatees  there  named,  and  to  make  her,  togetho' 
with  them,  in  legal  effect,  a  legatee  under  the 
will .  This  construction,  though  not  free  from 
doubt,  is  the  construction  which  best  accords 
with  ihe  ^neral  design  of  the  will  to  keep  the 
property  intact  for  the  use  of  James  Helme,the 
husband  of  the  testatrix,  during  bis  life.  More- 
over, considering  how  cucful  the  testatrix  was 
to  fix  the  time  for  the  payment  of  the  le^aaes 
given  by  the  will,  it  is  reasonable  to  suppose 
that  she  would  have  named  a  time  for  the  pay- 
ment of  this  beque»t,  if  she  bad  not  intended*!! 
to  be  paid  as  if  a  bequest  under  the  will.  The 
legacy  to  Lucinda  Hazdton  is  of  the  same 
character  and  must  be  construed  in  the  same 
way, 

*As  follows ; 

Sect.  14.  Whenever  «ny  child,  grandchild  or  otb- 
er  person  bavlnv  a  devise  orticquest  of  realorper> 
BOnal  estate  eball  die  before  tbe  testator,  teariof  a 
lineal  descendant,  sucb  descendant  shall  take  ue 
estate,  real  or  personal,  as  devisee  or  legatee.  Id  tbe 
same  way  and  manner  as  such  devisee  or  lentee 
would  have  done  Id  case  be  had  survived  tJie  wrta- 
tor. 


Mary  A.  HAZARD  ei  al. 
Attmore  R0BINS02f  eial.  (No.  106.) 


Mary  A.  HAZARD  et  al. 

V, 

Attmoie  ROBINSON  etal.  (Na  106.) 


John  Q.  CLARKE,  Administrator  of  Jraa- 
than  N.  Hazard,  et  al. 
t. 

Attmore  ROBINSON.  (No.  118.) 

1.  In  Rhode  Island  Then,  on  a  bill  to  >«• 
deem,  a  decree  is  entered  that  the  com- 
plainant may  redeem  by  paying  the 
amount  fonnddae  on  the  naortgafce,  and 
the  decree  ^ftrea^^Q^^^  pay- 


1686.  Hazard  v. 

ment  and  proTidee  that  in  default  of 
payment  within  the  time  fixed,  the  bUl 
from  thenceforth  stand  dismissed  ont  of 
coart  with  (xwts,  such  a  decree  Is  a  final 
,  deeree. 

S.  In  ease  payment  is  not  made  within 
the  time  fixed,  neither  aiBdavit  of  non- 
payment nor  a  formal  decree  of  dismissal 
u  needed.  The  decree  already  entered 
acts  as  a  decree  of  foreclosure. 

3.  Foreclosure  without  sale  is  a  satis- 
faction of  the  debt  secured  only  to  the 
amount  of  the  value  of  the  property 
taken  in  foreclosure. 

4.  When  after  foreclosure  without  sale 
the  mortgagee  brought  suit  and  ob- 
tained ^dpaent.  not  for  a  deficiency, 
but  for  the  whole  amount  of  the  debt; 
held,  that  obtaining  the  judgment  was 
presumptively  a  wsiiver  or  disclaimer 
of  the  foreclosure  and  presumptively 
left  the  mortga^subject  to  redemption 
fn  equity. 

5.  A  mortgaged  certain  shares  of  eorpo- 
rats  stock  which,  although  perBonalty, 
were  by  the  charter  of  the  corporation 
transferable  by  deed;  and  then  by 
deed  assigned  his  property  for  the  bene- 
fit of  his  creditorstoB.  Bconveyed  this 
property  to  C,  by  deed  setting  forth  the 
same  trusts  as  those  under  which  B 
had  received  it  from  A.  C  died.  Held, 
on  a  bill  to  redeem  brought  by  the  ad- 
ministrator of  A,  that  the  leeal  title  to 
the  shares  of  stock  passea  to  C,  and 
that  the  personal  representative  of  C 
was  a  necessary  party  to  the  suit. 

(WaBhlmrton — ^Deeided  January  S8,  WM.) 

BILLS  in  equity  to  redeem  a  mortgaee,  and 
for  an  account.    On  demurrer  and  pleas 
o  the  bills. 
The  cases  are  slated  in  the  opfnion. 

Mewrt.  Amasa  M.  Eaton  and  Edwin 
KetealC  with  MeMn.  Josiah  Portw  and 
Toseph  O.  Ely.  for  complainants: 

1.  "In  general,  where  a  bill  is  ordered  to  be 
lismissed  upon  a  contingent  event,  the  estab- 
isbed  rule  is,  that  such  orders  are  not  conclu- 
ive  unless  the  words  '  without  further  order  ' 
ire  annexed  to  the  order;  and  that  where 
uch  words  are  omitted,  the  defendant  must 
ipply  for  and  obtain  an  absolute  order  of 
lumissal."  %  Dan.  Ch.  Fr.  •MS,  5th  Am.  ed. 
.879. 

2.  "The  mMt  ordinary  case  in  which  a 
urther  order  is  necessary  to  complete  the  de- 
Tee  is  that  of  a  decree  for  a  foreclosure."  After 
tatiog  the  usual  form  of  such  decree,  Daniell 
)roceeds:  "He  must  however,  in  ordertocom- 
>lete  his  title, procure  a  final  order  confirming  it; 
itberwise  the  degree  of  foreclosure  will  not 
«  pleadable."  See,  Beaton,  Forms  of  Decrees, 
Oteree  ftrr  Ibreelomre,  *139,  No.  1,  (4) 
'^oreetmnre  and  FiTial  Order  for  ForecUtttire, 
'143,  No.  Ill;  also  the  recent  case,  Smith  v. 
AngelZ,  Prov,  Co. 

3.  In  the  case  also  of  a  suit  for  the  redemp- 
ion  of  a  mortgage,  a  final  order  is  necessary.  2 
Dan.  Ch.-pT.*e06;andforformssee.S/(f.'^l 
;a),  *%S85(m);  also,  Seaton,  *144,  No.  IV.  uid 
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A," Dimnimon:"  "Upon  default,  a  further  order 
is  necess^  for  dismissing  the  bill;"  and  *147, 
No.V.  "Mnal  order  for  dtsmisiion  of  Inll  for  re- 
demption," and  note  "  Mnal  order"— or,  in  tbe 
edition  of  Linle,  Brown  &  Co.,  1884.  at  page 
544,  g  V,  1,  and  616,  "Dimiatal  oT  redemp- 
tion action."  BoKorriek  v.  Barton,!  Cb.  Cm. 
217;  Hartpole  v.  Walth,  5  Brown,  Par.  869; 
GholmleyY.Countesa  Doieager  of  Oxford,  2  Atk. 
267;  Seahouse  v.  Barl,  2  Ves.  Sr.  450;  StvaH 
V.  Worrall,  1  Bro.  C.  C.  581;  Penne  v.  Dunn, 
4  Johns.  Ch.  140,  Kent,  GhaneeUor;  Mr  parte 
Ahm,  SDeOex,  J.&S.4S8. 

4.  There  is  no  question  that  a  suit  brought 
to  recover  the  whole  debt  opens  the  toredo^ 
ure,  upon  proper  proceeding  being  brought  in 
equity.  3  Hilhard,  Mort.  292. 

5.  A  mortgagee  may  sue  for  and  recover  the 
debt  or  the  balance  of  it,  but  a  recover  is 
good  ground  for  opening  the  decree  of  lore- 
closure.  2  Jones,  Mort.  §  950.  * 

"If  after  forndosure  the  mortg^ee  In  any 
other  way  treats  the  debt  as  still  <me,  the  ac- 
count will  be  opened."  "  The  reason  is,  he 
treats  the  debt  as  still  due,  and  therefore  his 
title  is  not  absolute."  Bissell  r.  Bozman,  2 
Dev.  Eq.  (N.  Car.)  154, 166.  And  see,  McEwen 
V.  WeUea,  1  Root,  203;  StrmM  v.  Strotw,  2  Aik- 
ens  (Vt)  878. 

A  pursuit  to  collect  after  a  decree  of  fore- 
closure lays  a  foundation  for  opening  the  de- 
cree, if  the  mortgagor  so  elect;  but  such  pur- 
suit is  not  prevented  by  the  decree.  8mim  t. 
Lamb,  1  Vt.  895;  and  see,  Andreas  v.  8e^m, 
2  Bland,  629,  665. 

6.  If  the  mortgagee  receive  rents,  etc.,  be- 
fore the  day  fised  for  payment,  the  finnl 
order  will  not  be  granted,  Initanother  day  will 
be  set.  OaHiek  v.  Jadkson,  4  Beav.  154;  Prees 
V.  a>ke,  L.  R.  6  Ch.  Ap.  645. 

It  has  been  held  in  Massachusetts  that  if  the 
mortgagee  enters  before  breach  of  condition 
and  continues  in,  receipt  of  the  profits,  etc. ,  aft- 
er breach,  the  time  limited  by  the  statute  for 
redeeming  will  norbegin  to  run  until  after  due 
notice  to  the  mortgagor,  after  breach,  that  he, 
the  mortgagee,  will  thereafter  hold  possession 
for  the  purpose  of  forectosing.  Pomeroy  v.  H'tV 
ihip,  laHasB.  S14;  .a»MT.  MeFarlajid,  18  Mass. 
809.  810;  Mam  r.  Riehardaon,  31  Pick.  8BS, 
857. 

If  a  mortgagee  has  been  In  possession  twenty 
years,  without  any  impediment  in  the  mortgag- 
or to  assert  his  title,  such  as  imprisonment,  in- 
fancy, coverture  or  being  beyond  sea,  it  is  a 
bar  to  redemption.  1  Madd.  Ch.  Pr.  010  and 
cases  cited  in  nofe  (a);  1  Sim,  ft  Stu.  688,847: 
2  Sim.  &  Stu.  408. 

"But  if  sixty  days  afterdefault  had  expired 
at  the  time  of  the  attachment,  so  that  the  right 
of  redemption  at  law  was  gone  (Gen.  Stat.  R. 
I.,  chap.  165,  ^  12),  was  it  still  open  in 
equity?  We  think  it  was.  This  right,  howev- 
er, nught  be  cut  off  by  the  mortgagee  foreclos- 
ing in  equity,  or  by  AoonaJUie  safe  of  the  prop- 
erty atauction,  after  due  notice,  or  by  a  sale  by 
agreement."  Arn/M  v.  Cltapman,  18  R.  I.  586 
See  also.  Story,  Eq.  Jur.  g  1031. 

Mr.  Charles  H.  Parkhnrst.  for  respond- 
ents, in  No.  105  and  in  No.  113, 

Meamra.  Charles  H.  Parkburst,  Elisha 
C.  Clarke  and  B.  W.  Case,  for  respoB^ate. 

in  No.  106.  Digitized  by VjOOy 
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Stineas.  J.,  delivered  the  opinion  of  the 
court: 

TJpoD  pleas  and  demurrers  to  these  three 

bills  ia  equity,  common  questions  arise: 

Bill  105  is  brought  by  the  administrator,  as- 
signee and  heirs  at  law  of  Jonathan  N.  Hazard, 
deceased,  claiming  the  right  to  redeem  a  mort- 
age given  bv  him  upon  shares  of  stock  in  the 
Narraganset  Her  Companv.  Hazud  brought 
a  bill  to  redeem  in  his  lifetime,  and  under  a 
rule  of  court  the  matters  of  difiference  between 
the  parties  were  submitted  to  a  referee,  who 
reported  the  sum  due  from  Hazard  to  the  de- 
fendant, Attmore  Robiosou,  including  the 
amount  due  on  the  mortgage  notes.  A  decree 
was  entered  in  the  suit  to  redeem,  requiring 
that  amount  to  be  paid  on  or  before  April  C 
1864;  or,  upon  default,  that  the  bill  be  dis- 
missed ;  and  this  bill  alleKes  that  said  Hazard 
p^d  said  notes  in  full  and  satisfied  the  execu- 
tions issued  under  the  petitions  for  rule.  The 
answer  sets  up  by  way  of  demurrer  that  there 
is  no  allegation  in  the  bill  that  such  payment 
was  made  within  the  time  limited  in  the  decree 
to  redeem  ;  and,  denying  such  payment,  sets 
up  the  default  by  way  of  plea,  averring  that 
the  judgments  are  stiu  outstanding  and  that  at 
the  November  Term,  A.  D.  1884,  of  the  Court 
of  Common  Pleas  in  Washington  County,  in  a 
suit  brought  upon  the  judgment  entered  upon 
the  award  of  the  referee,  against  the  adminis- 
trator of  Jonathan  N.  Hazard,  judgment  was 
recovered  for  the  amount  of  s^  former  judg- 
ment and  interest, ' 

In  bill  106,  the  complainants  claim  to  be  the 
owners  of  stock  in  the  Karrpganset  Pier  Com- 
pany, derived  from  Jonathan  N.  Hazard,  and 
pray  for  an  account  and  payment  of  a  certain 
judgment  recovered  by  said  company  against 
said  Attmore  Robinson.  The  answer  denies 
that  the  complainants  are  stockholders  in  the 
company,  setting  up  by  way  of  plea  that,  un- 
der tne  decree  above  referred  to,  tbe  moi 
of  Jonathan  X.  Hazard  upon  bis  stock 
been  foreclosed. 

Bill  118  is  by  the  administrator  and  assignee 
of  Jonathan  N.  Hazard,  recitine  the  pro^ed- 
ings  in  his  bill  to  rede^,  and  claiming  the 
right  to  redeem  the  mortgage  upon  the  grounds 
aet  forth  in  bill  105;  dsoclaimtng  the  right  to 
redeem  by  reason  of  tbe  suit  brought  by  the 
respondent,  Attmore  Robinson,  In  the  court  of 
common  pleas,  for  the  full  amount  of  the 
award,  referred  to  In  the  answer  to  that  bill. 
The  answer  sets  up,  by  way  of  plea,  that 
neither  Jonathan  N.  Hazard  nor  anyone  for 
hira  paid  the  amount  required  to  be  paid  by 
the  decree,  within  the  time  named  therein, 
whereby  redemption  is  barred. 

The  first  question  which  arises,  applicable  to 
each  of  the  uiree  bills.  Is:  upon  this  record  has 
the  mortgage  been  foreclosed,  so  that  the 
mortfngor  and  those  claimLag  imder  him  are 
barrra  of  their  right  of  redemption?  When  a 
bill  to  redeem  a  mortgage  is  dismissed,  for 
failure  to  pay  the  amount  due  within  the  time 
required  by  the  decree,  such  dismissal  operates 
as  a  foreclosure.  2  Jones,  Mortgages,  §  1108, 
and  cases  cited. 

But  tbe  complainant  contends  that,  after 
such  failure,  a  formal  decree  dismissing  the 
bill  must  be  entered  In  order  to  complete  the 
foreclosure.    This  has  been  the  practice  in 
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England.  S  Daniell.  Oh.  PL  &  Pr.  •SaS;  S» 
ton's  Forms,  *147  V.  and  note. 

The  reason  for  the  practioe,eridcntlr,Btt 
show  by  the  record  that  tbe  mongigw  hi 
failed  to  redeem,  and  that  bis  mht  to  nA«a 
has  become  barred  by  a  final  anasbtohneil^ 
missal  of  his  bill,  operating  as  t  fondwoi 
But  we  do  not  see  that  the  reason  reqnimibt 
rule.  Possession  by  the  mortgagee,  iter  it 
time  tor  redemption  has  gone  by,  wouli  in 
that  the  mortgagor  had  failed  to  nitm.  Ot 
if  the  mortgagor  in  possesaoo  dntild  itfuit 
to  surrender  to  tbe  mcntgagee,  a  jadgnol  a 
ejectment  would  be  evidence  d  eqml  ntit 
with  the  decree. 

Without  doubt  an  affidavit  of  nrai-pa^iKU. 
with  the  consequent  dismisaiU  of  thebiA,ita 
convenient  way  of  showing  a  compitte  fitt 
closure;  but  we  are  not  prepared  to  arilnt 
there  cannot  be  a  foreclosure  witbool 
The  entry  of  a  final  onlerof  dismisaalsiNKiT 
formal;  it  will  be  done  as  of  coune;  ude 
hold  that  a  bill  to  redeem  is  kept  opeobrik 
non-observance  of  a  mere  form,  after  the  not 
gagor's  own  default,  is  not  in  accudtieeftt 
the  more  liberal  practice  of  modefi  dqi 
Moreover,  we  do  not  think  that  suchhulta 
the  practice  in  this  country. 

The  only  case  to  which  we  have  ita  ^ 
ferred,  where  the  strict  Enriish  rule  «»  fe* 
lowed,  is  BoUeg  v.  Daff,  48  N.  Y.  4».  la  ite 
case,  however,  the  court  says  that  the  bdi  tj 
which  the  rule  should  apply  was  not  kkIj  i 
suit  to  redeem,  and  that  tbe  court,  ia  Buoi 
the  decree,  "  did  not,  probably,  have  their » 
tention  directed  to  its  effect,  m  case  Ihe^- 
iff  should  be  unable  to  pay  within  the 
time."  The  rule  seems  to  have  bm 
upon  by  the  court  to  protect  tbe  eqintieirfik' 
parties  in  the  case  before  them. 

In  Steceru  v.  Miner,  110  Mast  57,  il  " 
held  that  no  decree  dismissing  tbe  InB  iiiK^ 
s&ry  in  that  State.  In  many  caaes  U  ii 
clear,  from  the  language  used.  wh«hff  lee 
ence  is  made  to  a  special  order  iv  to  the  »^ 
native  order  of  dimtissal  contained  in  tk  » 
cree  to  redeem. 

Our  statute.  Pub.  StaL  chap.  176.§  14  r* 
ing  to  the  redemption  of  mortp^  fi^ 
pears  in  the  digest  of  1798,  wben,  * 
provides  that  t£e  court  shall,  "  ^f*"™^!} 
the  usages  in  chancery  and  on  the  priBeqil*|* 
equity,  proceed  to  render  judgment  on  » 
bill,  which  shall  be  flnaL"  8o  farai  w» 
able  to  learn,  it  has  not  been  tbe  P^J^ 
under  this  statute,  to  enter  a  fomul  vde* 
dismissal  hi  bUls  to  redeem.  Tbe  decM  » 
upon  default  of  the  mortgagor  <A'»'*f'*r 
ment,  within  the  time  raquind,  hit  til '  * 
from  thenceforth  stand  duauaBed  <«i<*^ 
court  with  costs,"  has  been  treated  u  >^ 
decree.  We  think  therefore  that  the 
of  a  final  order  to  dismiss  tiie  bOlofiiv*^ 
N.  Hazard  does  not  operate  (o  k«pw^ 
demption  open.  ____ 

The  next  question  is,  whether  the  bwK 
Is  stiU  redeemable  by  reason  of  the  «nij 
judgment  for  the  wht)le  of  the  mortg'y.*^. 
Strict  foredoeures  have  not  been  ««*^ 
with  favor,  and  within  the  last  catarr^ 
have  almost  entirely  given  way  to  '""JjS 
by  sale.   A  strict  foreclosure  has  b<* 
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the  amount  of  the  debt  and  the  Talue  of  the 
property.  It  is  evident,  however,  that  a  mort- 
gagee ought  not  to  have  both  the  debt  and  the 
estate. 

It  was  formerly  held  that  a  mortgagee  who 
took  the  property  took  it  in  satisfaction  of  the 
lebt.  and  that  any  action  upon  the  debt  opened 
the  foreclosure  and  let  in  the  right  to  redeem. 
Kent  Bays:  "The  better  opinion  is  that  after  a 
foreclosure,  with  or  without  a  subsequent  sale, 
ihe  mortgagee  may  sue  at  law  for  the  deficiency, 
x>  be  ascertained 'in  the  one  case  by  the  pro- 
ceeds of  the  sale  and  In  the  other  by  an  esti- 
mate and  proof  of  the  real  value  of  the  pledge 
it  the  time  of  the  foreclosure.  Whether  the 
iction  Rt  law  will  open  the  foreclosure  and  let 
Q  the  equity  of  redemption  is  an  unsettled 
question.'*  4  Kent,  Ccnn.  18th  ed.  *183,  and 
^ases  cited. 

Seealso, Hilliard,Mortgage8,chap.86.  Incase 
)f  a  sale  under  a  foreclosure,  there  is  no  question 
h&t  a  mortgagee  may  sue  for  a  deftdency. 
rhe  point  of  doubt  seems  to  be  whether  such  a 
mit,  where  there  has  been  no  sale,  opens  the 
state  to  redemption.  We  do  not  see  why  it 
ihould  have  that  effect.  With  or  without  a 
Hie,  the  foreclosure  is  not,  in  fact,  a  satisfac- 
ion  of  the  debt,  toacy  greater  extent  than  the 
'alue  of  the  property.  That  value  may  be  as 
veil  ahown  in  a  suit  for  a  defldencgr,  without  a 
tale,  as  it  is  in  other  suits  where  the  value  of 
)roperty  has  to  be  proved.  The  mortCTgor  Is 
10  more  likely  to  be  injured  by  inadequate 
}roof  of  the  value  of  the  property  than  be  ia 
ly  an  inadequate  price  at  a  sale. 

If  it  be  conceded  that  the  property  itself  is 
)n]y  payment  pro  tanto,  we  see  no  reason  why 
t  mortgagor  should  not  be  Uable  for  a  de- 
Iciency  when  there  has  been  no  sale,  as  well  as 
rhen  there  has  been  one.  It  ia  no  longer  a 
|uestion  of  right,  but  of  evidence.  If,  mere- 
ore,  the  judgment  in  this  case  had  been  for.a 
leficiency  only,  we  should  hesitate  to  say  that 
he  bringing  of  a  suit  for  such  deficiency  re- 
>pened  ttie  foreclosure.  But  however  thito 
nay  be,  there  can  be  no  qumtion  that  a  mort- 
;agee  cannot  have  the  whole  estate  and  the 
vhole  debt,  a  doable  satisfaction.  The  re- 
OTerjr  of  jud^ent  for  the  whole  mortgage 
lebt  is  inconsistent  with  its  satisfaction,  in 
fhole  or  in  part,  by  foreclosure.  It  ia,  pre- 
umptively,  at  least,  a  waiver  or  disclaimer  of 
oreclosure,  which  leaves  the  mortgage  re- 
leemable  in  equity,  nothing  being  set  up  in 
ebuttal  or  explananon  of  a  presumption  of 
vfliver,  if  the  presumption  can  be  rebutted  ; 
■■  question  which  we  do  not  decide. 

The  next  question  Is:  what  parties  are  en- 
itled  to  redeem?  Generally,  those  who  have 
iQ  interest  in  the  property  and  who  would  be 
oaers  by  the  foreclosure.  2  Jones,  Morbtages, 
ilOSB. 

The  shares  of  stock,  in  this  case,  are  personal 
iroperty.  They  would  not  therefore  pass  to 
he  widow  or  heirs  at  law  of  Jonathan  N. 
lazard.  on  administrator  having  been  ap- 
winted.  The  shares  are  made,  by  the  charter, 
ransferable  by  deed,  in  the  same  manner  as 
«al  estate.  In  1864,  Hazard  made  an  assign- 
nent  to  John  C.  Hazard,  in  trust  for  the 
Koeflt  of  his  (aoditors.  The  latter,  a  few 
iraeks  after,  conveyed  to  Elisha  R.  Potter 
ipon  the  Bametrustfi.    These  deeds  undoubt- 
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edly  carried  the  legal  title  to  the  shares,  ac 
cording  to  the  terms  of  the  charter.  John  C. 
Hazard  is  already  a  party ;  also  the  adminis- 
trator of  Jonathan  N.  Hazard,  who,  aside 
from  any  question  about  the  mortgage,  would 
hold  an  equitable  interest  in  the  stock.  But 
the  legal  title  conveyed  to  Elisha  R.  Potter  is 
not  represented.  "  If  this  were  the  hearing  of 
the  cause,  the  defendant  mightr  insist  that  there 
was  a  want  of  parties  ;  that  the  suit  could  not 

Sroceed  "  without  the  holder  of  the  legal  title. 
Ut  this  legal  title  is  set  up  in  bar  oi  (dl  in- 
terest in  the  complainants.  As  we  cannot  say 
that  they  have  no  interest,  the  plea  must  l>e 
overruled.  Winterbottomv.  Taploe,  2  Diewry, 
279. 

As  a  result  of  these  conclusions,  the  de- 
murrer to  bill  105,  and  the  plea  to  bill  106  must 
be  sustained,  and  the  plea  to  bill  118  overruled. 

Decree  aenrdinf^jf. 


Samuel  T.  DOUGLAS,  Admr., 

V. 

John  B.  HENNESaT. 

1.  A  execute!  a  bond  to  B,  "her  executors, 
administrators, and  assigns,"  conditioned 
on  the  transfer  by  A  <a  certain  realty, 
in  certain  contingencies,  to  B  mr  her 
assififns.  Held,  that  the  adminlatra* 
tor  of  B  was  her  **a>«i^"  within  the 
meaning  of  the  word  assigns  in  the  con- 
dition, and  that  a  transfer  to  the  admin- 
istrator of  6  would  satisfy  the  condition 
of  the  bond. 

2.  Hence,  the  death  of  B  did  not  render 
the  performanee  of  the  condition  im> 

Sosnble.  although  no  alignment  of  the 
ond  had  been  made  by  her. 

(Provldenoe  Filed  February  30, 1888.) 

COVENANT.  On  demurrer  to  the  declara- 
tton.  OverrttUd. 
The  case  Is  stated  in  the  opinion. 
Metars.  Wm.  H.  Ore«M  and  Patrick  J. 
ncCarthy,  for  defendant: 

The  point  involves  the  construction  and  ex- 
position of  the  spedalty  counted  on,  the  same, 
on  oyer,  in  its  entirety,  in  hoe  terba,  constitut- 
ing a  part  of  the  count. 

All  the  court  can  do  is  to  ascertain  the  mean- 
ing of  the  words  actually  used;  and  in  constru- 
ing the  deed,  it  will  adopt  the  established  rules 
of  construction.  Broom,  Legal  Max.  5th  Am. 
ed.  •482,  488,  485,  491,  494-^7,  499,  520,  552, 
558,  680,  688;  14  Mees.  &  W.  706,  707;  5  Fos- 
ter, 426;  81  Mich.  49, 58;  1  Doug.  (Mich.)  255. 

An  assignee  is  a  person  to  whom  some  right 
or  property  is  assigned,  transferred  or  made 
over  by  another;  or,  according  to  the  (dd  defi- 
nition, "he  to  whom  a  thing  is  appointed  or  as- 
signed to  be  used,  paid  or  done.  Assignees 
are  either  by  deed  or  in  law. 

Assigns  is  a  word  nearly  or  quite  synonymous 
with  assipiees,  and  formerly  sometimes  so 
written,  lis  use  is  now  coofiiKd  to  conveyanc- 
ing. Where  a  party  In  a  deed  covenants  for 
himself,  bis  executors,  administrators  and  as- 
sinis,  the  word  assigDS  means  any  pmon  to  ■ 
whom  the  moperty  or  fntereflb^^ei^lfijdiO^^  IC 
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deed  may  happen  at  any  future  time  to  be  as- 
aiffned,  either  deed  or  by  operation  of  law. 
iBurriU,  Law  Die.  146,  146,  citing  Dyer,  6; 
Hob,  9  b;  Co.  Litt.  884  i;  Plow.  287,  288; 
5  Co.  16,  17  b;  2  Show.  39,  67;  Ctodbolt,  161; 
8  Leon.  212;  1  P.  Wma.  78. 

Li  deeds  and  other  legal  instruments  it  is 
\uual  to  transfer  personal  estate  absolutely, 
by  the  xise  of  the  words,  "executors,  adminis- 
trators and  assigns."  As  real  estate  is  conveyed 
to  a  mao,  his  heirs  and  aadgns,  so  petsooal 
property  is  assigDed  to  him,  his  executors,  ad- 
mimstrators  and  assigns.  The  executor  or  ad- 
ministrator is  the  person  who  becomes  legally 
entitled  to  a  man's  personal  estate  after  his  de- 
cease, in  the  same  manner  that  a  man's  heir  or 
his  assign  becomes  entitled  to  his  realpropert;^. 
But  the  analogy  extends  no  fiuthw.  There  is 
no  necessity  rar  the  use  of  these  terms  as  there 
is  for  the  emplovment  of  the  word  "heirs," 
■Williams,  Pers.  f*rop.  8d  Arp.  ed.  *248.  And 
see,  1  Bac.  Abr.  *642,  "eei.  *fm-5;  Dyer, 
180, 181;  5  Co.  96:  1  Roll.  Abr.  421;  8  Bulst. 
168;  Bridg.  89,  40;  Hob.  »,  10;  Cro.  EUz. 
877;  Eq.  Abr.  18;  Co.  Litt.  908,  208  b,  m  a. 
310.  218  a,  S  837. 

It  the  condition  of  an  obUgation  be  to  do  a 
local  act  to  the  obligee,  to  which  the  concur- 
rence of  the  obligor  and  obli^  is  necessary,  as 
to  make  a  feoffment,  etc. ,  no  time  being  limited, 
the  obligor  hath  time  during  his  life  to  perform 
it,  if  not  hastened  by  request.  Where  no  time 
is  limited,  the  act  ought  to  be  performed  in 
coQTenient  time.  1  ^c.  Abr.  *666;  Co.  Litt 
208,  208  6;  6  Co.  80&,  81;  1  Roll.  Abr.  480.  And 
see,  1  Bac.  Abr.  *660:  Go.  Litt.  206  a. 

11  a  condition  be  to  do  a  collateral  Aing,  the 
feoffee  or  obli^  cannot  accept  money  or  an- 
other thing  in  satisfaction;  for  a  contract  in 
writing  for  a  collateral  thing  shall  not  be  al- 
tered by  an  accord  without  writing.  As,  if  a 
condition  be  to  deliver  a  horse,  etc,  if  the 
obligee  accepUi  money  or  other  thing  in  satjs- 
facHon,  it  is  not  sufficient.  5  Yin.  Abr.  •112, 
118,  285,  287,  246,  247;  8  Com.  Dig.  ^KM, 
103,  118,  120.  128,  124,  125;  5  Dane,  Abr.  177; 
Shep.  Touch.  •882,  398;  6  Co.  78  A;  2  Bl. 
Com.  •840. 

And  with  reference  to  covenant,  it  may  be 
said  to  run  with  the  land,  when  either  the  lia- 
bility to  perform  it  or  the  right  to  talte  advan- 
tage of  it  passes  to  the  assignee  of  that  land. 
But  io  order  to  make  a  covenant  run  with  the 
land,  it  is  not  sufficient  that  it  be  concemihg 
land;  there  must  also  be  a  privity  of  estate  be- 
tween the  contracting  parties.  Such  covenant 
real  bein^  annexed  to  the  estate  shall  descend 
to  the  beu"  of  the  covenantee,  and  he  alone  shall 
take  advont^of  it.  1  Smith,  Lead,  Cas.  *190; 
a  Bac.  Abr.  *iO,  78;  B  Co.  16  a,  note  A. 

A  covenant  is  not  a  duty  nor  cause  of  action 
until  it  be  broken,  so  that  it  is  not  discharged 
by  a  release  of  alt  actions;  and  when  it  is 
OToken,  the  action  is  not  founded  merely  upon 
the  specialty,  as  if  it  were  a  duty,  but  savors 
of  trespass  and  sounds  in  damages;  and  there- 
fore an  accord  is  a  good  plea  to  it.  Shep.  Touch. 
•160, 161,  citing  .^Qeyn,  80. 

Tmi  condition  of  an  obligation,  when  it  is 
doubtful,  is  always  taken  most  favorably  for 
the  obligor,  in  whose  advantage  it  is  made.and 
most  arainst  the  obligee.  Shep.  Touch.  *^6, 
citing  Dyet,  14,  61. 
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A  personal  thing  being  once  suspended  is  per- 
petually  extinguimed.  1  RoU.  Abr.  412, 740. 

As  to  assignment  of  bond,  see,  1  Bac.  Abr. 
•249;  5Dane'8  Abr.  174;  4Pick.  1;  lOCush.loe. 

The  case  is  not  materially  different  from 
Newtonv.  Newton,  11  R.  1. 891,  except  that  here 
no  time  was  limited,  and  there  seven  yeanwu 
the  limited  time. 

We  do  not  find  any  case  in  which  the  precise 
point  here  raised  has  been  decided;  but  there 
are  English  cases  which  hold  that  an  heir  or 
devisee  is  entitled  to  have  a  contract  for  ttie  pur- 
chase of  real  estate  specifically  performed  by 
the  administrator  or  executor  in  case  the  intes- 
tate or  testator  could  have  been  held  to  p^om 
it,  if  he  were  alive;  but  is  not  entitled  to  have 
the  contract  so  performed,  if  in  consequence  of 
any  defect  of  tiue,  the  intestate  or  testator  being 
alive,  would  not  be  bound  by  tt;  nor  to  have 
.  the  amount  of  the  stipulated  considerati<m  laid 
out  in  other  lands  or  paid  to  him  in  apeett. 
Buekiiuuter  v.  Harrop,  7  Ves.  841;  Broome  v. 
Monek,  10  Ves.  597;  Savage  v.  CarroU.  1  B^. 
&  B.  265,  281;  GoUier  v.  Jenkim,  Younge, 
295. 

And  that  a  mere  option  to  purchase  is  prob- 
ably not  assignable,  see,  Me^neU  v.  Surteet.  3 
6m.  &  Q.  101, 117. 

Mettrt.  Wm.  W.  DoasflM  and  Chma.  E. 
Oorman,  for  plaintiff: 

The  recital  and  condition  of  the  bond  is  a 
covenant  by  H.  to  do  what  is  there  set  forth 
eitlwr  literally  or  according  to  its  substantifll 
legal  import. 

1.  A  bond  for  money,  to  be  ytAi  upoa  the  do- 
ing of  a  certain  thing,  is  in  legal  effect  a  contract 
to  do  that  thing.  Wai/niekvMieAnumd,  11  Kan. 
488;  Ermgn  v.  Eeltom,  4  Pick.  1:  DooUp  v. 
Wataon,  1  Gray,  414;  Ttunkettv.  M.  BL  So^, 
8  Cuflh.  661. 

Covenant  lies  on  a  bond,  for  H  |HOves  an 
aneement.  1  Chit.  PI.  180.* 
^'  Words  of  recital  in  a  deed  will  constituteas 
agreement  between  the  parties  on  which  an  ac- 
tion of  oivenant  may  be  maintained ;  and  the  re- 
cital in  a  deed  of  a  previous  agreement  is  equiva- 
lent to  a  confirmation  and  renewal  of  the  aeiee- 
ment;  and  words  of  proviso  and  condition 
wilt  be  constraed  into  words  of  covmant  when 
such  is  the  apparent  intentiiHi  and  meaning  of 
the  parties."  2  Pars.  Cont  611  and  nofe/. 

Bo  covenant  lies  If  an  agreement  appear  in  an 
obligation.  8  Com.  Dig.  p.  252  (top)  citing, 
imf  V.  Garr,  1  Ch.  Cas.  294*;  Sctom  and 
Glerhfa  Gaae,  1  Leon.  122;  ^etinton'a  Ga»t,  1 
Leon.  824;  Seddon  v.  Senatt,  13  East.  63;  Sal- 
toun  V.  Houttoun,  1  Bing.  433 ;  opinions,  pp. 
448,  444;  Sampmm  v.  EatUrby,  9  Bam.  &  Cress. 
512;  6  Vin.  AW.  88;  Com.  (mgaUon  £.  t.  IDfl^ 
citing  Lord  Mansfield  in  4  Burr.  2228. 

There  is  a  difference  between  covenants  in 
general  and  covenants  secured  by  a  penalty  or 
forfeiture.  In  the  latter  case  tne  obligee  has 
his  election;  he  may  either  bring  debt  for  tbe 
penalty  and  recover  when  he  cannot  afterwards 
resort  to  covenant,  or  he  may  proceed  upon 
the  covenants  and  recover  more  or  leas  than  the 
utnelXytotiesqitotiea.  2  Hod.  Entries  Coneiunt, 
No.  13,  p.  94;  Barfoot  A  Piekard,  8  Keb.  465. 

Bond  given  by  jpvntee  in  a  deed;  breach  of 
condition  of  bond  is  breach  of  covenant  Deed 
set  aside  by  tbe  court  LeaehY.  £ea«A,4  XDd.S88; 
Ra«M..  (^^^M.<^<^^^.  (DA, 
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Douglas  v. 


Hennbbst. 
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166, 172;  HoUmv.  Cbrr,  8  Swanot.  648*;  8.  V.  2 
Mod.  R.  87. 

It  makes  no  difference  to  the  effect  of  the  caa- 
ditioD  of  a  bond  where  it  is  written.  It  forms 
part  of  the  obligation,  thou^  written  on  the 
back.  1  Rol.  418,  6.  1-10.  "Un  condition  ^un 
ligation  est  h&n.  »i  goit  etcni  {ecriti  mr  le 
doT¥l'  (doe).    8  Comyn,  89,  Condition,  A.  9; 

5  Com.  194,  Obligation,  E;  Sbep.  Touch.  867. 
2.  A  covenant,  like  a  parol  agreement,  may 

be  implied  as  well  as  expressed;  and  will  be  in- 
ferred from  the  substance  of  the  lanruage  em- 
ployed, when  the  words  do  not  fully  express 
tbe  intention  of  the  parties,  Courtney  v.  Tay- 
ior,  1  Scott,  N.  R.  749,  p.  765.  And  see  cases 
cited  in  plaintiff's  argument  in  that  case,  which 
fully  support  the  proposition;  e.  g.,  Pordage  v. 
OoU,  1  Saund.  830;  A  C.  1  Ler.  274,  and  1  Sid. 
433;  Duke  of  St.  AUbant  t.  BHii$,  8  East,  N. 
E.  469,  p.  471;  16  East.  852,  pp.  469,  471, 
2d  Am.  ed. ;  Sampson  v.  Eatter^,  9  Barn.  & 
Cress.  505,  p.  512 ;  S.  C.  on  appeal,  6  Bine. 
644,  p.  650;  Earl  of  Shrewsbury  v.  Gould,  3  B. 

6  Aid.  487;  Potter  v.  Bacon,  2  Wend.  585;  1 
Chit.  PI.  185. 

The  rule  that  if  a  thing  becomes  pb^Bicolly 
impossible  to  be  done  by  the  act  of  God,  per- 
fcM'mance  may  be  excused,  does  not  avail  when 
the  essential  putpose  of  the  contract  may  be 
accomplished.  If  the  intention  of  the  parties 
can  be  substantially,  although  not  literally,  exe- 
cuted, performance  is  not  excused.  THiite  v. 
Mann,  26  Me.  861;  Sciioot  Di»t.  v.  Damhff.  25 
Conn.  680. 

"If  there  be  any  reasonable  certainty  in  the 
•contract,  it  is  good  enough."  Shep.  Touch. 
(Migaiion,  370. 

If  H.  had  no  option  to  self  the  whole  land, 
then  his  sale  was  a  breach  of  the  condition;  if 
be  had  such  option,  then  it  is  a  necessary  im- 
piieaiion  that  he  should  pay  over  the  surplus. 
Markeifv.  Langley,  92  U.  8.  153  (bk.  23,  L.  ed. 

im. 

The  word  assigns  is  a  contracted  form  of  the 
word  assignees,  and  the  two  are  homonymous. 
Assigns  or  assignees  are  of  two  kinds:  assignees 
in  fact  or  assignees  in  law.  Bouv.  Law  Die. 
title,  Am^tuie:  '  'Assignee  in  law  is  one  in  whom 
the  law  vesta  the  right  as  an  executor  or  admin- 
istrator." Jacob,  Law  Die.  title  Assignee  (as- 
signatus):  '  'Assignee  in  law  is  he  whom  the  law 
so  makes  without  ao^  appointment  of  the  per- 
son: as  an  executor  is  ^ignee  in  law  to  the 
testator  "  (quoting  Dyer,  6  b.  No.  5,  where  the 
same  is  said  of  an  administrator).  And  see,  Bac. 
Abr.  Conditions,  863;  8  Com.  Dig.  p.  356  (bot- 
tom); Allen  V.  Wedgeaood,  3  Bulst.  168.  169. 

The  obligee  named  is  preferred  to  bis  assigns, 
as  in  Smith  v.  Sharp,  3  Mod.  188. 

By  rommon  law  an  executor  or  administrator, 
although  be  was  not  named,  might  liave  an  ac- 
tion of  covenant  because  he  was  privy.  Leber 
y.  Kauffelt.  5  Watts  &  Serg.  (Pa.)  440. 

And  so  if  the  wrong  word  be  used.  "And 
if  it  be  made  thus:  sotvendum  to  the  obligee  et 
sueeesaorOnu  suis,  and  not  exeeutoribus,eUi..  this 
is  a  good  oliligation,  and  the  executors  and  ad- 
tninutrators,  and  not  the  successors,  except  it 
be  in  the  case  of  a  corporation,  shall  take  ad- 
vantage of  it."  Dyer,  18;  Brooke,  Abr.  Obli- 
gations, 15,  68;  2  Shep.  Touch,  p.  3S9. 

The  law  disposes  of  the  covenant  according 
to  the  nature  of  the  case,  and  not  according  to 
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the  words  of  the  instrument  4  Dane,  Atw.  p. 
85,  81,  art.  1,  chap.  CV. 

Where  the  condition  was  to  make  the  obligee 
a  lease  for  life  by  such  a  day  or  pay  bim  £100, 
it  was  held  that,  although  the  obligee  die  before 
the  dav,  his  executor  should  have  the  £100. 
Salk.  170,  pi.  2. 

Where  the  covenant  is  a  real  one,  it  descends 
to  the  heir  although  executors  only  are  named. 
2  Mod.  Entries,  102^  And  see,  Wotton  v.  Omfc, 
Anderson,  53. 

The  Insertion  of  the  word  assigns  in  the  con- 
dition, and  the  words  executors,  admioistratoTS 
or  assigns  iu  the  obligation,  are  conclusive  that 
the  right  was  to  run  oeyond  E.  F.  to  her  repre- 
sentatives.   Lougher  v.  Williams,  3  Lev.  92, 

8.  The  rule  of  Laught^a  Case,  6  Ca  31,  b, 
that  where  a  condition  is  in  the  alternative  giv- 
ing the  obligor  the  choice  of  two  actions  and 
one  of  them  becomes  impossible  without  his 
fault,  the  obligor  having  lost  hia  choice,  is  ex- 
cused from  performing  either,  has  no  applica- 
tion here,  for  H.  has  exercised  already  Uie 
options  given  him;  and  it  was  for  E.  F. ,  not  for 
him,  to  say  whether  payment  should  be  made 
to  her  or  her  assigns  in  fact  or  in  law.  Her 
deat^  has  deprived  him  of  no  choice.  And  the 
rule  of  Laughter's  Gam  has  not  been  universal- 
ly accepted,  3  Co.  Rep.  Thomas  &  Frazer's  ed, 
42,jwfca.;  Bi^rAtAfWA  V.  youn^, 8  Jur.  N.  S,  84. 

4.  £.  F.  died  and  her  husband  was  appointed 
her  administrator  in  Massachusetts  betore  the 
sale  by  H. ,  and  has  been  so  ever  since,  and  pay- 
ment of  the  surplus  to  the  Massachusetts  ad- 
ministrator would  have  been  good.  Maekay  v. 
St.  Mitry's  Church,  1  New  Eng.  Rep.  141. 

Durfee*  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  on  a  bond  given  by  the  defend- 
ant to  the  plaintiff's  intestate.tbe  late  Euphemla 
Fussell,  wife  of  SqAhl  Fussell,  of  Boxbu^, 
Mass.  The  bond  is  dated  April  4,  1866.  The 
condition  recites  that  William  Duff  of  Provi- 
dence is  Indebted  to  the  defendant  in  divas 
sums  of  money;  that  said  John  Fussell  Is  In- 
debted to  Duff  in  divers  sums  of  money;  that 
Duff  has  conveyed  by  deed,  of  even  date  with 
the  bond,  certain  parcels,  of  land  in  Massachu- 
setts to  the  defendant,  and  that  the  defendant 
has  agreed,  upon  payment  of  the  indebtedness 
of  Duff  to  him  and  of  Fussell  to  Duff,  etc,  to 
convey  said  lands  to  said  Euphemia  "or  her 
assigns,"  and  provides  that, upon  hisconv^ing 
the  lands  as  agreed  to  Euphemia  "or  her  as- 
signs," the  bond  shall  be  void. 

The  declaration  contains  tliree  counts.  The 
second  count  alleges  that  Euphemia  died  De- 
cember 13, 1866,  and  that  admUilstration  on  her 
estate  was  granted  in  Massachusetts  to  John  Fub- 
sell,  January  5,  1867.  It  alleges  that  the  de- 
fendant sold  the  lands  March  7,  1877,  and  that 
on  September  28,  1877,  after  all  debts  and  ex- 
penses paid,  the  defendant  had  the  stun  of 
$15,575,65  of  the  proceeds  of  the  lands.  It 
alleges  that  the  plaintiff  was  appointed  admin- 
istrator on  the  estate  of  Euphemia  tn  this  State 
September  IS,  1884.  It  alleges  a  breach  of  the 
bond  in  that  the  defendant  hkd  never  conveyed 
to  Euphemia  during  her  life,  nor  to  her  heirs 
or  administrators  since  her  decease,  any  portion 
of  the  lands  or  of  the  proceeds  thereof.  The 
defendant  demurred  to  tlu|^entirg  ide^Mp^^|^|p. 
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At  a  former  term  we  expressed  the  opinion 
that  the  second  count  is  good  unless  the  death 
of  Euphemia,  without  assignment  before  the 
debts  were  paid,  rendered  it  impossible  for  the 
defendant  to  perform  the  condition  of  the  bond, 
and  consequently  released  bim.  Since  then, 
counsel  have  presented  elaborate  briefs  on  that 
question  which  we  have  considered. 

The  defendant  contends  that  it  was  impossi- 
ble for  him  to  perform  the  conditions  because 
the  obligee  died  before  the  debts  were  paid  and 
left  no  asdgns.  He  contends  that  the  word 
"assigns"  can  only  mean  some  person  nomi- 
nated by  the  obligee  to  receive  a  conveyance  in 
her  stead,  because  it  is  only  in  that  waj  that 
she  could  assign  the  lands,  having  no  title  to 
them.  Is  it  true  that  the  woi4  "assigns"  means 
assignees  of  the  landsf  The  wend  is  used  In  the 
obligatory  part  of  the  bond  as  well  as  in  the 
cODCUtion;  and,  as  used  in  the  obligatory  part,  it 
manifestly  means  not  assignees  of  the  lands,  but 
assignees  of  the  bond  itself.  It  seems  clear  to 
us  that  it  has  that  meaning,  too,  in  the  condi- 
tion; for  the  obligee  had  nothing  but  the  bond 
or  her  right  under  it,  which  is  the  same  thing, 
to  assign.  Certainly  a  conveyance  to  an  as- 
rignee  of  the  bond  would  satJny  the  condition 
as  completely  as  a  conveyance  to  any  pereon 
nominated  to  receive  It,  for  Uiere  is  no  better 
way  in  which  a  person  could  be  nominated  to 
receive  it  than  by  an  assignment  of  the  bond . 

But  if  the  meaning  of  the  word  "assigns"  is 
assignees  of  the  bond  or  of  the  obligee's  ri^ht  un- 
der it,  why  would  not  a  grant  of  administra- 
tion operate  as  an  assignment,  making  the  ad- 
ministrator the  assign  to  whom  conveyance 
could  have  been  made  to  satisfy  the  condition? 
The  authorities,  which  have  been  referred  to, 
show  that  the  word  "assigns"  may  be  construed 
to  extend  to  executors  and  administrators,  the 
executor  or  administrator  of  an  obligee  or  cov- 
enantee being  his  assign  or  assignee  by  opera* 
tloD  of  law.  JacLaw  Die.  title,  Astignee;  1 
Bac.  Abr.  •868;  8  Com.  Dig.  256;  Dyer,  18; 
18;  3  Shep.  Touch.  868. 

In  Baily  v.  DeCregpigny,  10  B.  &  8.  1,  12, 
decided  by  the  Court  of  Queen's  Bench  in  1869, 
Hannen,  J.,  delivering  the  opinion  remarks  : 
"  The  word  'assigns'  is  a  term  of  well  known 
signification,  comprehending  all  those  who 
take,  either  immediately  or  remotely  from  or 
under  the  assignOT,  whether  1^  conveyance, 
devise,  decent  or  act  of  law." 

We  think  the  word  "assigns"  in  the  condi- 
tion of  the  bond  may  be  construed  to  include 
an  administrator  as  assignee  by  act  of  taw,  if 
such  a  construction  comports  with  the  charac- 
ter and  intent  of  the  instrument. 

The  defendant  contends  that  the  only  pur- 
pose  of  the  bond  was  to  confer  a  privilege  on 
the  obligee,  which  was  intended  to  be  purely 
personal  to  her,  to  wit:  the  privilege  of  having 
the  lands  conveyed  to  her  in  payment  of  the 
debts;  and  that  accordingly  on  her  death,  be- 
fore they  were  paid,  the  bond  ceased  to  be  obli- 
gatory. But  in  our  view,  the  bond  was  not  in- 
tended to  be  purely  personal,  mnce  it  was  in- 
tended to  be  asdenable;  and  by  its  terms  the 
penal  sum  is  to  Be  paid  to  the  obligee,  "  her 
executors,  administrators  or  assigns,"  If  the 
condition  is  not  performed.  Moreover,  the 
obligee's  right  to  have  the  lands  conveyed  to 
her  does  not  depend  on  her  paying  the  debts, 
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but  becomes  effectual  when  they  are  paid,  who- 
ever pays  them. 
Another  argument  Is  that  an  administntor, 

as  assignee  by  act  of  law,  is  merely  an  assignee 
of  peiionalty.  and  that  therefore  it  could  not 
have  been  contemplated  that  the  lands  might 
be  conveyed  to  him  in  satisfaction  of  the  con- 
dition. The  administrator,  as  assignee  by  act 
of  law,  takes  only  the  bond;  it  is  by  the  act  or 
agreement  of  the  parties,  if  at  all.  that  he  be- 
comes the  person,  panona  de$ignata,  to  whom 
the  lands  may  be  conveyed  in  satisfactifm  of 
the  condition. 

The  bond  was  a  chose  in  action,  and  if  not 
discharged  by  the  death  of  the  obligee,  passed 
to  the  administrator  as  a  part  of  her  persraial 
assets.  The  administrator  became,  by  opera- 
tion of  law,  the  obligee  in  her  stead,  and  mig^t. 
therefore,  not  unnaturally  be  the  person  d^g- 
nated  to  receive  satisfaction  of  the  eondhicHi. 
since  he  was  the  only  permn  who  could  sue  the 
bond  if  the  conditions  were  not  satisfied.  Un- 
doubtedly if  the  lands  had  been  conveyed  to 
him  he  would  have  been  required  in  equity  to 
hold  them  in  trust  for  the  estate. 

We  ought  to  construe  the  bond  so  that  it 
shall  survive  rather  than  beoHne  extinct,  Vt 
ret  magis  taleat  gvam  pereat,  unless  there  is 
good  reason  for  construing  it  otherwise.  Per- 
haps it  may  be  thought  that  the  omission  of 
the  words  "her  executors,  administrators"  in 
the  condition  is  such  a  reason,  seeing  that  the 
words  are  contained  in  the  obligatory  part.  We 
think  the  use  of  the  words  in  the  obligatcoy  part 
is  too  purely  formal  for  that.  We  find  no  other 
contrajy  indication,  either  in  the  bond  or  in  the 
declaration,  which  on  demurrer  is  otir  only 
other  source  of  light. 

Our  conclusion  is,  that  the  condition  might 
have  been  satisfied  by  conveying  the  lands,  or 
the  portion  of  them  not  required  for  the  pay- 
ment of  debts  and  expenses,  to  the  administn- 
tor,  and  consequently  that  the  demurrer  must 
be  overruled. 

Demurrer  ofierrvled. 


STATE  of  Rhode  Island 
c. 

Benjamin  WILSON. 

1.  In  PubUc  Statute*  of  R.  X.  diAp.  80,  § 

8: '  'It  shall  not  be  nec^sary  to  prove  an 
actual  sale  of  intoxicating  Uquors  in  any 
building,  place  or  tenement  in  order  to 
eetablisn  tne  character  of  Bueh  premi- 
ses as  a  common  nuisance, but  the  notori- 
ouBoharacter  of  any  such  premises  *  *  * 
shall  be  evidence  tnat  snch  premises  are 
noisances  within  the  meaning  of  *  *  * 
thifl  chapter,"  the  word  character  Is 
used  as  a  mynonym  for  repatati«m. 

2.  Thus  construed  the  seetion  is  eoasti- 
tntional,  as  it  allows  reputation  to  be 
given  in  evidence,  leaving  the  juiy  free 
to  acquit  or  convict  uix>n  the  whole  evi- 
dence. {State  T.  Karti,  18  R.  I.  528:  Slate 
V.  Bemeiek,  IS  R.  I  311,  dlsttngnwhed.) 

(Washington  Decided  November  9.  1885.) 

EXCEPTIONS  to  Uie  Court  of  CommoD 
<^^^d  by  Google 


188*.  Pbahck 

¥r.  Elishjb  O.  Clarke,  for  defendant. 

If  the  conEtructlon,  that  "notorious  charac- 
ter" means  the  same  thing  as  reputation,  be 
adopted,  then  the  statute,  or  so  much  of  it  as 
msEes  this  evidence  sufficient  to  warrant  a  ctm- 
victlon,  is  clearly  unconstitutional  for  the  rea- 
sona  atAted  in  Staff  v.  Karti,  18  R.  I.  638. 

If  however  the  other  construction,  viz. :  that 
the  words  "notorious  character"  have  a  distinct, 
separate  and  different  meaning  from  reputation, 
be  given,  then  clearly  the  evidence  to  which 
Exception  was  taken  in  the  case  at  bar  is  inad- 
mlrable. 

Mr.  SaamelP.  Colt, .^f^-^n.,  for plalnt- 
ff. 

Darfee,  Ch.  J.,  delivered  the  opinion  of  the 

Thifl  is  an  indictment  under  Pub.  Stat.  R.  I. 
:hap.  SO,  1,  3,  for  m^sonce  In  keeping  a 
^g  shop,  etc.,  in  North  Kingstown.  The 
aue  comes  up  from  the  Court  of  Common 
Pleas  by  bill  of  exceptions  which  sets  forth  that 
ipoD  the  trial  five  witnesses  for  the  State  against 
he  defendant's  objection,  "testified  of  and  con- 
^ralng  the  reputation  of  said  defendant's 
)remi8e8  and  the  speech  of  the  people  concem- 
Dg  said  premises  as  a  place  where  intoxicatiDg 
iquors  were  sob)  uid  kept  for  sale. "  The  tes- 
imony  was  admitted  under  cliapter  80,  ^  8, 
vhich  provides  that  "it  shall  not  be  neoeasuy 

0  prove  an  actual  sale  of  intoxicating  liquors 
D  any  building,  place  or  tenement  in  order  to 
stablish  the  character  of  such  premises  as  a 
iranmon  nuisance,  but  the  notorious  character 

1  any  such  premtees  shall  be  evidence  *  *  * 
faat  such  premises  are  nuisances  *  *  *." 
rhe  defendant  contends  that  the  witnesses 
u^t  not  to  have  been  permitted  to  testify,  be- 
ame  their  testimony  was  not  as  to  the  "notori- 
us  character,"  but  as  to  the  reputation  of  the 
remises  complained  of. 

Doubtless  there  is  a  distinction,  observed  by 
areful  writers,  between  character  and  reputa- 
lon;  "character,"  where  the  distinction  is  ob- 
jTved,  signif^g  the  reality  and  "reputation" 
lerely  what  is  reported  or  understood  from  re- 
ort  to  be  the  reality,  about  a  person  or  thing, 
'he  word  "character,"  however,  is  often  uawl 
9  synonymous  with  and  in  the  sense  of  "reputa- 
on."  We  think  it  is  clearly  so  used  in  g  8. 
'he  word  is  used  twice  in  g  8:  first  in  its  more 
roper  sense  and  secondly  as  synonymous  with 
}putation.  To  hold  that  the  word  has  the 
ime  sense  in  both  instances  would  be  to  hold 
lat  the  General  Assembly  has  enacted  the  self- 
rident  propodtlon  that  "the  notorious  char- 
i^ter  of  the  premises"  shall  be  evidence  of  their 
lanicter.  To  interpret  the  word  as  used  in  § 
the  second  time  a«  ^onymous  with  reputa- 
on  doesnotreDder^Bunconstitutlonalwitbin 
ither  State  v.Kartt.  18  R.  I.  628,  or  State  v. 
iMUKfr,  18  R.  I.  311.  The  fault  of  thepro- 
isicMi  condemned  in  State  v.  Karts,  was  that  It 
ladc  mere  reputation  criminal  and  so  exposed 

man  to  punishment  as  a  criminal  for  what 
ther  people  said  about  him.  The  fault  of  the 
revision  condemned  in  State  v.  Bemeiek  was 
lat  it  made  reputation  prima  facie  evidence 
nd  thus  made  it  the  duty  of  the  jarj  to  con- 
let  on  such  evidence,  if  unrebutted,  whether 
itisfled  by  it  of  the  guilt  of  the  accused  or  not. 
ection  8,  as  we  intrapte(  it,  rimply  makes  the 
.  X. 
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reputation  of  a  place  evidence  of  Its  character, 
but  it  leaves  the  Juiy  free  to  find  the  accused 
guilty  or  not  accordmg  as  they  are  satined  of 
fiis  guilt  or  not  by  the  evidence.  We  see  no 
reason  to  think  that  such  an  enactment  is  un- 
constitutiouU. 
SSeeeptioni  otarruled. 


PEARCE,  LarkiQ  &  Co. 

V. 

Joseph  CURRANrfai. 

When  a  bond  is  given  for  the  liberty  oT* 
the  jail  yard,  of  which  there  are  two 
breaches  at  different  times,  the  Statute 
of  liimitatioiia  begixia  to  run  at  the 
time  of  the  flrst  breach,  the  amount  re- 
coverable for  the  first  being  the  same 
ajs  for  both  breaches.  Theft«.nd  or  con- 

.  ceabnentofthe  debtor  does  not  pre  v^t 
the  running  of  the  Statute. 

(Providence  Decided  March  81. 1888.) 

EXCEPTIONS  by  plaintiffs  to  the  Court  of 
Oommon  Pleas.  OmrtUed. 
Action  (tf  debt  on  bond. 
The  case  is  stated  in  the  opinion. 
Mr.  Edwin  D.McGhiinneBS.  for  plaintiffs. 
Mr.  John  P.  Chvgory,  for  defendants. 

Per  Curiam; 

This  is  an  action  for  debt  upon  a  bond  given 
for  the  liberty  of  the  jail  yard.  The  defend- 
ants pleaded  In  bar  the  special  Statute  of  Limita- 
tion, Pub.  Stat.  R.  I.  chap.  226.  g  9,  which 
provides  that  no  action  Bhall  be  maintained  for 
the  breach  of  any  such  bond  unless  brought 
within  one  year  alter  the  breach  shall  have  been 
committed,  alleging  in  their  plea  that  the  debt- 
or committed  an  escape  in  not  making  an  as- 
dgnment,  or  rendering  himself  to  the  lailo-, 
within  mrty  da^  after  tiie  date  of  the  bond, 
and  that  the  action  was  not  commenced  within 
a  year  after  the  escape. 

The  plaintiffs  replied  that  they  did  not  know 
of  the  escape  alleged,  and  that  they  founded 
their  action  on  another  escape  committed  by  the 
debtor  by  going  off  the  limits  into  the  State  of 
Massachusetts,  which  latter  escape  was  oom- 
mitted  within  one  year  before  the  commence- 
ment of  the  action. 

The  defendants  demurred  to  the  replication. 
The  question  is  whether  the  Statute  began  to 
run  so  as  to  bar  the  action  when  the  first  escape 
was  committed. 

We  are  of  opinion  that  it  did.  The  case  of 
Brown  v.  ff&imette,  10  He.  899,  is  precisely  in 
point.  It  was  there  held  that  when  a  bond  is 
given  for  the  liberty  of  the  jail  yard,  of  which 
there  are  two  breaches  at  different  times,  the 
Statute  begins  to  nm  at  the  time  of  the  first 
breach,  the  amount  recoverable  for  the  flrst  be- 
ing the  same  as  for  both  breaches.  We  do  not 
see  how  there  can  be  any  question  about  the 
correctness  of  this  decision.  Wedonot  see  how 
the  mere  fact  that  the  plaintiffs  did  not  know  of 
the  first  breach  can  prevent  the  running  of  the 
Statute,  inasmuch  as  tb^  could  readfly  have 
known  it  by  inquiry  at  the  3»|ttize'SV^^e^ 
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not  fall  within  the  class  of  cases  ia  which  tiie 
roDning  of  the  statute  is  avoided  the  fraud 
or  concealment  of  the  debtor. 


Susan  J.  PARKEH 

V. 

Daniel  H.  REMmaTON,  Adtar. 

An  acknowledgment  of  a  debt  made  to  a 
•trang^r  in  ineffectnal  to  remove  the 
bar  of  the  Statute  of  lamitatioaa*  un- 
less intended  to  be  ooinm  onioated  to 
the  creditor. 

(ProvfdMioe  Dedded  AprU  8,  18SB.) 

ON  defendant's  petition  for  a  new  trial. 
Granted  niti. 
Mmra.  Simon  S.  Lapham  and  Louis  Ii> 
Anvell»  for  defendant: 

The  testimony  clearly  shows  the  plaintiff  as- 
suming the  same  relation  to  the  deceased's  af- 
fairs and  family  as  if  actually  married  to  his 
son;  she  is  therefore  within  the  rule  as  to  "near 
relatives."  29  Pa.  St.  485;  30  Pa.  St.  478;  84 
Vt,  489;  37  Vt.,  717;  47  N.  H.,  284;  44  N.  H., 
397;  8  Ind^lSe;  5  Harr,(Del.)428;  88  Vt.,  189. 

Me»»r» .  Charles  H.  Pa|^  and  Franklin 
P.  Owen,  for  plaintiff. 

Per  Curiam; 

This  is  an  action  of  assumpsit  for  compensa 
tion  for  services  rendered  by  the  plaintiff  to  the 
defendant's  intestate.  The  services  were  ren- 
dered during;  a  period  of  more  than  twenty 
years,  extending  down  to  a  short  time  prior  to 
the  death  of  the  intestate. 

The  defense  was  the  general  issue  and  also 
the  Statute  of  Limitations,  to  which  the  plaint- 
iff set  up  in  reply  a  new  promise.  The  ju^ 
returned  a  verdict  for  the  plaintiff  for  $2,000. 
The  damages  were  clearly  excessive  unless 
there  was  evidence  of  a  new  promise  to  lift  the 
bar  of  the  Statute;  for  there  was  no  testimony 
to  show  that  the  services  were  worth  more  than 
^  per  week. 

'The  only  testimony  of  a  new  promise  was 
given  by  Esek  King,  a  nurse,  who  took  care  of 
the  intestate  during  his  last  illness.  He  testi- 
fied that  the  deceased  told  him  that  he  wanted 
the  plaintiff  to  be  well  paid  for  her  work.  This 
remark  is  very  general,  but  perhaps  might  war- 
rant the  finding  of  a  new  promise  if  it  hsd  been 
addressed  to  theplafntiff  herself,  or  to  any  per- 
son who  represented  her.  It  was  addressed  to 
a  mere  stranger. 

The  older  cases,  both  English  and  American, 
hold  that  an  acknowledgment  of  a  debt  to  a 
-stranger  is  as  effectual  to  remove  the  bar  of  the 
Statute  as  one  made  to  the  creditor,  but  the 
later  cases,  both  English  and  American,  strong- 
ly maintain  that  an  acknowledgment  to  a  mere 
stranger  is  ineffectual  to  remove  the  bar,  unless 
it  was  intended  to  be  communicated  to  the 
creditor;  the  reason  being  that  otherwise  no 
privity  is  established  between  the  parties  in  re- 
spect to  the  new  promise.  Wood,  Limitations, 
§79,  p.  198,  JUtU;  I  Smith,  Lead.  Cas.  72«; 
BloomJUld  T.  momtifidd,  7  HI.  App.  261;  Par- 
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ker  V.  Shuford.  76  N.  C.  319;  Backman  t.  Bai- 
ler, 9  Baxter  (Tenn.).  409;  40  Am.  Rep.  97; 
EdiBOTdt  V.  OvOey,  4  H.  &  N.  877;  IP^ler  v. 
Redman,  36  Beav.  614. 

We  find  nothing  in  the  testimony  from  whidi 
the  jury  could  infer  that  the  intestate  intended 
that  his  remark  should  be  commnnicatedtotbe 
plaintiff.  We  have  no  reported  decision  upon 
this  point  in  this  State.  We  think  the  later 
cases  rest  upon  thebetterreason.and  are  there- 
fore,  of  the  opinion  that  the  d^endaiU  it 
atled  to  a  new  trial,  unleu  the  jAainUff  teiU  re- 
mit one  half  of  tlie  verdict;  one  half  of  the  ver- 
dict being  the  most  she  would  be  entitled  to 
claim,  if  the  defense  of  the  Statute  be  ^owed 


KENTISH  ARTILLERY 

OEOROE  M.  GARDINER 

Where  the  Jnatlee  of  the  peace  was  » 
member  of  a  military  company  his  mem< 
bership  disqualified  him  from  acting 
as  justice  in  an  action  of  trover  for  the 
conversion  of  a  tmiform  of  auch  com- 
pany. 

(Dedded  March  80,  UBB.) 

EXCEPTIONS  by  pUdntiff,  to  the  Court  <rf 
Common  Pleas.  Oeerrvied. 
Trover  for  the  recovery  of  a  uniform  convert- 
ed by  defendant. 
The  case  is  sufficiently  stated  in  the  opinion. 
Mr.  Albert  R.  Greene,  for  pluntiff; 
The  interest  referred  toin chapter  196,  S  16, 
chap.  206,  %  28,  and  chap.  218,  §  1,  of  the  Pub- 
lic btatutes,  is  an  interest  in  the  common-lav 
meaning  of  the  term. 

A  member  of  such  a  corporation  is  not  there- 
by disqualified  at  common  law,  on  account  of 
interest,  from  bdng  a  witness.  1  Qreenl.  Er.  ^ 
833,  333. 

Mr.  Samuel  W.  K.  Allen,  for  def^MluL 
Per  Curiam  t 

This  is  an  action  of  trover  for  the  oonveirioD 

of  a  uniform,  belonging  to  the  plaintiff  Corpor- 
ation, a  military  Company.  The  action  was  be- 
gun in  the  justice  court  of  Warwick.  The  de- 
fendant pleaded  in  abatement  to  the  jurisdic- 
tion, on  the  ground  that  the  justice  wasa  mem- 
ber of  the  compan;^  and,  as  such,  interested  b 
the  event  of  tl^  suit. 

The  question  raised  by  the  exceptions  is, 
whether  the  plea  is  good.  We  think  It  is.  The 
uniform.  If  recover^,  will  become  serviceable 
to  the  Company.  It  cannot  be  serviceable  to 
the  Company  without  being  serviceaUe  to  the 
members  of  the  Company.  Each  member, 
therefore,  has  an  interest  in  its  recovery.  The 
fact  that  the  interest  is  only  for  the  time  <rf 
membership  and  is  only  uaufructuaiy,  if  the 
word  may  be  used,  and  exceedin^y  minute, 
makes  the  interest  none  the  less  an  interest,  and 
none  the  less  such  an  interest  as  will  disqualify 
the  justice. 

meeepttom  overruled  and  judgment  Jor  dfpmd- 
ant  on  eaitlplea  in  abaleifi^tw^ifiiMit.eotU. 
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Thomas  J.  HOWE 

V. 

WI8CA88ET  Brick  aod  Pottery  Company. 

1.  If  one  has  a  U«n  by  special  eontr»ct. 
upon  bricks,  for  labor  and  fuel  furnished 
in  manufacturing  and  burning,  he  has 
DO  lien  therefor  ander  the  atatnte. 

9.  Such  a  lien  is  not  affected  hj  the  in- 
solvency  of  the  debtor. 

(Lincoln  Dedded  April  7, 1886.) 

ON*  plfUDtiiT's  exceptioiis.  Overruled. 
An  action  to  enforce  a  lieo  under  B.  8. 
cbap.  91,  §  38. 

liie  priding  Justice  instructed  the  jury  that 
the  plaintiff  had  no  statute  lien  on  the  bricks 
attached,  and  to  this  instruction  the  plaintiff 
alli^^  exceptions. 

The  insolvency  of  the  defendant  Company 
was  shown,  and  Seth  Patterson,  assignee,  ap- 
peared and  claimed  the  property  attached. 
Mr.  QeorgB  B,  Sawyer*  for  plaintiff: 
The  lien  sought  to  be  enforced  by  this  suit  is 
based  on  R.  a.  chap.  01,  §28:  "Whoerer  per- 
forms labor,  or  furnishes  labor  or  wood  for 
manufacturing  or  bumiog  bricks,  has  a  lien  on 
such  bricks  forsucb  labor  and  wood,"  etc.;  and 
the  same  and  subsequent  sections  prescribe  the 
time,  manner  and  proceedings  for  the  enforce- 
ment of  such  lien,  all  of  which  have  been  com- 
plied with. 

The  statute  is  not  one  which  can  be  restrict- 
ed or  diminished  in  its  operation  by  strict  rules 
of  construction.  It  is  in  the  interest  of  common 
right  and  in  accordance  with  the  common  law. 
Chit.  Cont.  10th  Am.  ed.  604;  8awj/erv .  fV^, 
Si  Me.  28. 

The  vocabulary  does  not  afford  a  more  com- 
preheosive  term  than  the  word  whoever,  by 
which  the  application  of  the  statute  is  deter- 
ndned.  As  deflned  by  Webster,  it  is  synony- 
mous with  "whosoever,"  and  means  "anyone, 
without  exception;"  "any  person  whatever." 

Proceedings  in  insolvency  do  not  defeat  a 
lien  nor  deprive  the  claimant  of  the  ordinary 
and  appropriate  means  for  its  enforcement. 
"The  assignee  takes  the  property  subject  to  all 
existing  liens  and  incumbrances."  Uutehinton 
T.  Murehie,  74  Me.  187. 

The  plaintiff's  employment  as  general  mana- 
ger made  him  an  agnnt  of  the  corporation, 
rlouv.  Law  Die.  title,  Maruiger. 

An  agent  may  maintain  a  lien  as  against  his 
principal.    NeieliaU  v.  Dunlap,  14  Me.  180. 

Under  the  contract  the  bricks  were,  and  were 
expected  to  remain  the  property  of  the  Com- 
pany until  sold:  whether  by  the  plaintiff  as  gen- 
eral manager,  or  by  the  treasurer,  is  immalOTial. 
This  contract  was  supplemental  to  his  general 
employment .  It  embraced  all  the  elements  of 
the  particular  lien  at  common  law,  except  that 
the  property  was  to  go  out  of  his  possession  be- 
fore he  would  receive  his  pav.  Oakeg  v.  Moore, 
24  Me.  214;  NewhaU  t.  JDuiUap,  supra.  It  was 
not  a  mor^;age.    Sawyer  t,  Fimer,  tupra. 

WtiateTer  other  rights  it  conferred  upon  the 
plaintiff,  he  might  lawfully  waive  them,  and 
rely  upon  the  statute  lien,  for  which  It  laid  a 
complete  foundation. 

The  defendant  Corporation  is  subject  to  the 


laws;  bound  by  its  contracts,  express  and  im- 

Elied;  answenUe  to  suits  at  law,  whether 
rougbt  by  its  members,  officers  or  agents,  or 
by  strangers,  as  a  natural  person  is.  Potter, 

Corp.  S84;  Bafik  of  U.  8.  v.  Dandridge,  13 

_.  .  .  . 
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bk.  6,  L.  ed.  552);  Bank 


of  Columbia  v.  Patterson,  7  Craoch,  399  {11  U. 
8.  bk.  3,  L.  ed.  351);  3  Kent,  Com.  289,  290; 
Coffin  V.  Rich,  45  Me.  507,  509. 

The  assignee  can  only  hold  or  claim  to  hold 
the  property  in  jnivity  with  the  titie  of  the  In- 
solvent debtCHT,  whom  he  represents;  and  can 
make  no  defense  to  a  suit  on  an  executed  con- 
tract, respecting  the  property  which  it,  the  In- 
solvent, could  not  make,  ilutehinton  v.  Mur- 
ehie, supra;  1  Greenl.  Ev.  189,  190;  Kip  v. 
Bank  of  N.  Y.  10  Johns,  68. 

A  verbal  contract  by  a  majority  of  the  direct- 
ors of  a  corporation  is  binding.  Cram  t.  Ban- 
gor Boute  Proprietor,  12  Me.  854;  Bank  of  Col- 
umbia  V.  Patterton.  tupra;  Potter,  Corp.  ^  80. 

In  the  case  of  Severance  v.  Sammatt,  28  Me. 
511,  the  majority  of  the  court  held  that  a  lien 
claim  was  not  protected  by  the  law,  against  the 
insolvency  of  the  estate  of  a  deceas^  debtor. 

The  dissenting  opinion  by  Wells,  J.,  ex- 
presses his  view,  and  we  think  the  better  view, 
of  the  policy  of  the  law,  as  it  then  was,  and  the 
probable  intention  of  the  Legislature.  The 
Legislature,  by  the  Acta  of  1850  and  1851, 
adopted  and  emphasized  that  view;  and  it  has 
ever  since  been  the  law  in  respect  to  ever^  stat- 
ute lien.  The  insolvent  law  is  a  creation  of 
later  times.  It  found  an  established  and  well 
deflned  policy  respecting  the  protection  of  liens, 
and  must  be  construed  as  having  been  made  in 
subjection  to  that  policy.  Window  v.  JCimbaU, 
25  Me.  493;  Jnffolle  v.  Coie,  47  Me.  580,  640. 

"Statutes  cannot  be  repealed  by  implication, 
if  the  implication  does  not  nec^sarily  follow 
fnim  the  language  used."  Pratt  v.  At.  d  8t. 
L.  B.  B.  Co.  42  Me.  670. 

It  is  easy  for  a  dishonest  debfon-  to  avail  him- 
self of  the  Insolvent  laws;  tide  oi^nion  by  Bar- 
rows, J.,  in  OoUint  Oranite  Go.  v.  Detereux,  78 
Me.  423. 

In  a  qualified  sense  the  lienor  is  a  partner  or 

e^rt  owner  with  the  general  owner,  and  that 
terest,  estate  or  part  in  the  thing  never  hav- 
ing become  the  property  of  the  latter,  cannot 
pass  to  his  assignee  or  vendee.  Deeriiw  v.  Cobb, 
74  Me.  882:  Briggt  t.  Parkman,  2  Met.  258; 
Clarke  t.  MiTiot,  4  Met.  846. 

The  two  cases  cited  by  defendant,  Cunning- 
ham V.  HaU.  69  Me.  358,  and  Starerv.  Ilaynea, 
18  Bank.  Reg.  354,  relate  only  to  the  lien  cre- 
ated by  the  attachment  of  a  general  creditor, 
and  demands  no  further  consideration. 

In  Fuilvr  t.  Hiekermm,  60  Me.  228,  in  which 
the  Uen  claimed  was  on  a  vessel,  the  speciflca- 
tion  being  required  by  statute  to  be  verified  by 
oath,  the  court  says:  "If  an  item  of  debt  had 
been  hoiiestly  claimed  for  which  no  lien  exist- 
ed *  •  *  such  an  error  would  have  no  effect 
upon  thesufficiencyofthespeciflcation,  wheth- 
er voluntarily  corrected  by  the  plaintiff,  under 
leave  of  court,  or  by  a  veraict  oi  the  jury  •  •  • 
It  is  simply  an  error  in  the  amount  claimed, 
which  has  no  effect  upon  the  nieciflcation  as  it 
was  originally  made,  as  a  valid  foundation  for 
an  attachment  and  judgment." 
So,  in  i^fford  v.  True,  88  Me.  207,  and  in 
v.  Z<OT?,46M^^^^^it(S:^.atet 
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"these  items  can  be  stricken  from  the  writ, 
which  would  be  amended  accordingly,  at  any 
time  before  judgment" 

And  in  Sands  v.  Sands,  74  Me.  389:  "But 
there  is  do  objection  to  amending  a  writ  before 
judgment,  by  striking  out  a  non-lien  claim  and 
taking  judemeot  for  the  other  and  thus  pre- 
serve the  lien." 

An  amendment  diminisbing  the  extent  of  the 
plaintiff's  claim  is  admisdole  after  verdict. 
Plummer  v.  Walker,  24  Me.  14. 

Amendments  generally  may  be  allowed  at 
the  discretion  of  the  court  after  verdict.  Hotmea 
V.  B^nsonS^g.  CS?.  60 Me.  201,  citing fliiyiwmi 
T.  French,  18  Gray,  458;  McLeOan  v.  Groiton, 
6  Me.  807. 

Such  amendmeots  may  be  allowed  by  the  law 
court,  although  no  motion  to  amend  was  made 
at  nMpriiu.   Dyer  v.  Bradcett,  61  Me.  687. 

Mr.  Henry  Ingfclla,  for  assignee  and  de- 
fendant: 

The  Lien  Law,  diap.  91,  §  28,  makes  pro- 
vision for  the  prosecution  of  a  suit  on  a  lien 
claim  against  the  insolvent  estate  of  a  deceased 
debtor;  out  no  such  provision  is  made  for  a  case 
like  the  one  under  consideration,  which  by  im- 
plication shows  that  no  such  attachment  can  be 
sustained. 

Id  Hutehinmn  v.  Mure/iie,  74  Me.  187,  there 
was  DO  attachment.  The  claim  was  to  recover 
the  value  of  property  mortgaged.  If  the  plaint- 
iff had  taken  a  mortgage  of  the  bricks,  that 
case  would  be  applicable,  but  it  is  not  so  as 
this  case  now  stands. 

The  provision  of  the  statute  for  a  dissolution  of 
attachments  by  insolvency  proceedings,  would 
not  apply  to  a  lien  at  common  law  to  be  en- 
forcea  without  attachment.  "An  attachment 
is  a  lien  which  the  law  cannot  release,  except  by 
such  means  as  may  be  provided  for  the  pur- 
pose in  the  tmnkrupt  law  itself,"  to  wit:  an  as- 
signment. Cunningham  v.  Hail,  60  Me.  358; 
Storer  v.  Bajfna,  67  Me.  420. 

It  is  well  settled  that  unless  the  whole  claim 
for  which  judgment  is  rendered  is  a  lien,  no 
lien  can  he  maintained,  although  some  of  the 
items  in  the  account  sued  might  constitute  a 
lien,  lambard-r.  Pike,9»1/le.Ul;  Bieknsllv. 
Triekev,  84  Me.  278;  Pearsons  v.  Tincker,  86  Me. 
884;  Johnson  v.  Pike,  8S  Me.  301;  Perkins  v. 
Pike,  48  Me.  141;  Fir^  Nat.  Bank  v.  B^man, 
57  Me.  405;  Baker  t.  Fetaendm.  71  Me.  292. 

The  plaintiff  before  verdict  might  have 
amended  his  writ  by  striking  out  such  claims 
as  were  not  a  lien;  but  not  having  done  so,  no 
lien  can  be  maintained  unless  the  whole  amount 
included  in  the  verdict  is  a  lien.  The  judg- 
ment miist  be  upon  the  verdict.  Deering  v. 
Lord.  46  Me.  398. 

Iiibbey*  J.,  deliva«d  the  opinion  of  the 
court: 

After  the  evidence  was  out,  the  presiding 
Judge  directed  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  amount  claimed,  and  that 
he  had  no  statute  lien  on  the  bricks  attached 
therefor.  To  this  direction  the  plaintiff  except- 
ed. 

If  there  was  evidence  which,  if  true,  would 
authorize  the  juir  to  iind  that  tiie  plaintiff  had 
such  a  lien,  the  direction  was  wrong. 

The  evidence  relied  on  to  support  his  lien 
comes  wholly  from  the  plaintiff.  The  defend- 
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ant  Corporation  waseoratged  in  manufacturing 
bricks  in  Wiscasset  The  i^Dtiff  was  its  gen- 
eral agent  in  canyioK  on  tlut  bunness.  He  tes- 
tified, in  substance,  uiat.  in  the  spring  of  1884 
the  Corporation  was  without  means  to  prose- 
cute its  business,  and  he  made  a  contract  with 
its  directors  to  go  to  Wiscasset,  contribute  his 
personal  labor,  advance  his  money  to  hire  labw- 
ers  and  buy  wood,  manufacture  the  tnit^  get 
them  into  market,  sell  and  convert  them  into 
money,  reimburse  himself  and  pay  the  balance, 
if  any.into  the  treasury  of  the  Corporati<m;  and 
that  under  this  contract  he  burnt  two  kilns  of 
brick,  when  the  Corporation  was  put  into  in- 
solvency. 

Bv  this  special  contract  he  had  a  lien  uptm 
the  brick  which  he  manufactured.  The  terms 
of  the  contract  were  incoiiststent  with  the  stat- 
ute lien.  The  plaintiff  was  to  put  them  Into 
the  market,  convert  them  into  money,  satisfy 
his  own  claims,  and  pay  the  balance, If  any,  to 
the  corporation.  Proceedings  to  enforce  a  lien 
under  me  statute  would  prevent  the  perform- 
ance of  his  contract.  He  could  not  put  them 
into  market  and  sell,  but  they  must  be  attached 
and  remain  till  judgment  might  be  rendered  for 
the  lien,  and  then  the  sale  is  a  judicial  sale,  at 
the  place  of  manufacture.  This  process  m^t 
be  much  more  prejudicial  to  the  defendant  than 
the  enforcement  of  the  lien  under  the  contract 
The  two  liens  could  not  exist  together,  and  it 
must  be  presumed  that  the  parties  intended  to 
substitute  the  lien  by  special  contract  tot  the 
statute  lien.  £lEimnwT.B!iupAiiMn,9Midi.8U. 

The  plaintiff's  Ifen  under  his  contract  wasfai 
no  way  affected  by  the  insolvency.  The  assini- 
ee  took  only  what  interest  in  the  propertv  the 
debtor  had.  Untchinsrm  v.  Murihie,  74  Me. 
187;  Merry  v.  Lyntk,  68  Me.  94. 

Mcc^tions  overruled. 

Peten,  Oh.  </.,  Walton.  Dmoforth.  Ev- 
ery and  Foster*  JJ.,  concurred. 


WiUism  M.  BEAN 

V. 

George  A.  BACHELDER 

When  a  deed  describes  the  premisee  con- 
veyed as  a  certain  lot  aoHading  to  a 
plan,  tbe  plan  referred  to  wiU  be  eon- 
trolled  by  the  actual  murwmy  and  non- 
omente  on  l^e  face  of  the  earth. 

(Penobscot — Decided  March  SB,  1B8B.) 

ON  defendant's  exception.  Overruled. 
Trespass  quare  eiauwm.  The  plaintiff 
was  the  owner  of  lot  number  four  and  the  de- 
fendant  of  lot  number  five,  range  three,  in 
Greenfield,  The  question  in  controversy  wss 
the  location  of  the  line  between  those  two  lots. 

The  verdict  was  for  the  plaintifl  and  the  de- 
fendant excepted. 
Mr.  A.  W.  Paine,  for  defendant: 
The  prior  deed  pren^ilB,  Witliams  r.SpauU- 
ing,20  Me.  113. 

The  plan  not  only  makes  a  part  of  the  deed, 
but  a  controlling  part,  and  Is  as  if  incorporated 
into  it.   See,  BdrtUU  v.  Bangor,  67  Me.  490; 
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Water  Power  Co.  v.  BtaUm,  127  Mii8S.374:  Z/f'n- 
coin  V.  Wilder,  39  Me.  169-179;  Davitv.  mine- 
Jord.  17  Mass.  207,  211;  ErtlUne  v.MoulUm,  66 
Me.  276;  Ohetley  v.  Holmes,  40  Me.  546;  Mur- 
dock  V.  C/iaptmn,  9  Grav,  158;  Morgan  v. 
Moore,  8  Gray,  321;  Dodd  v.  Burchdl,  1  Hurl. 
A  C.  113;  Dolde  v.  r«fie*a,  49  Mo.  100;  Au- 
ffuttine  V.  Britt,  15  Hun,  895;  Noonan  v.  i«, 
2  Black.  499;  Melvet^i  Lestee  v.  WaiAer.  4 
Wheat.  444  (17  U.  8.  bk.  4,  L.  ed.  611);  Lor- 
ii^  T.  Norton,  8  Me.  61;  Eaton  t.  Knapp,  29 
Me.  120;  Proprietor)  Ken.  Purehaee  V.  Tiffany, 

1  Oreenl.  219;  ITa^r  v.  Bcmtton,  120  Mass. 
349;  Baxter  v.  Arnold,  114  Mass.  677;  Jfo^n 
V.  Lapham,  21  Pick.  135. 

In  jl^ien  v.  Allen,  14  Me.  887,  the  plan  was 
regarded  as  so  important  that  the  court  over- 
ruled the  tacoe  of  the  description  o{  the  prem- 
ises as  his  "homestead,"  by  giving  effect  to  the 
callB  of  the  plan. 
McMrt.  Davis  ft  Bailey,  for  plaintiff: 
Where  a  plan  is  made  intending  to  delineate 
a  previous  survey  and  there  proves  to  be  a  va- 
riance between  the  survey  and  the  plan,  and  a 
coDTeyaDce  is  made  containing  a  reference  to 
the  plan,  the  grantee  will  hold  to  the  survey. 
Wmam*  T.  Spavidtng,  29  Me.  112;  Heaton  v. 
Hodgu,  14  Me.  66 ;  Thomae  r.  PiUten,  13  Me. 
829;  Eamond  v.  Tar^,  7  Me.  61;  Pike  v. Dyke, 

2  Me.  213. 

The  description  by  plan  limits  the  deed  to  the 
lot  oD  the  plan,  although  more  extensive  prem- 
ises are  described.  The  plan  is  r^arded  as  the 
most  certain  and  reliable,  ^euari  t.  Daei$,  68 
Me.  589. 

The  clear  and  unamb^oiis  calls  of  a  deed 
cannot  be  set  aside  and  different  ones  substitu^ 
ed  by  parol  in  their  place.  Amet  v.  Hilton,  70 
Me.  86. 

The  rule  of  interpretation  of  a  deed  is  the  in- 
tention of  the  parties  as  expressed  in  the  deed, 
without  the  aid  of  extraneous  testimony, except 
in  the  sinrie  instance  of  latent  amlHguity. 
EnmeUt  vTTwfthaker,  58  Me.  172. 

In  Murdoek  v.  Chapman,  0  Gray,  158,  the 
court  says:  (the  lot  brang  deiscrlbed  as  lot  No.S 
by  plan)  "This  is  a  case  where  the  usual  rule 
that  monuments  are  to  govern  must  give  way," 
a  case  directly  in  point.  Morgan  r,  Moore,  3 
Gray,  821. 

Emery.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  claimed  under  theearlier  deed, 
which  contained  the  description  lot  number 
five,  in  the  third  range  in  Greenfield,  according 
to  Herrick's  plan.  Herrick  had  surveyed  the 
south  half  of  the  town  into  lots  and  ranges,the 
north  ludf  having  been  previously  surveyed 
into  lots  and  ranges  by  another  surveyor.  Her- 
rick then  made  a  plan  of  the  surveyings  of  the 
whole  town,  which  plan  was  in  the  case.  The 
defendant's  lot  was  m  the  south  half,  that  had 
been  surveyed  by  Herrick. 

The  Jury  were  instructed  in  effect  that  the 
lines  run  by  Herrick  upon  the  surface  of  the 
earth,  as  and  for  the  boundaries  of  lot  five, 
would  stUl  be  the  boundaries  of  that  lot,if  their 
locality  could  be  found;  that  the  question  for 
them  to  decide  was  the  locality  upon  the  sur- 
face of  the  earth,  of  the  lines  actually  run  by 
Herrick  in  making  tiie  survey  of  that  lot 

The  instruction  was  ctnrect.  Emond-v.Tar- 

ICE. 
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box,  7  Me.  61,  Is  express  authority  for  it.  See, 
also,  Pike  v.  Dffke,  2  Me.  218;  WitUam  v. 
guiding.  29  Me.  112. 

The  plan  was  merely  a  picture.  The  survey 
was  the  substance,  "rbe  plan  was  not  made  to 
show  where  the  lots  were  to  be  hereafter  lo- 
cated, or  how  they  were  to  be  hereafter 
bounded.  It  was  made  as  evidence  6f  where 
they  had  been  before  located  and  bounded. 
The  lot  actually  surveyed,  bounded  by  the 
lines  actually  run,  was  tne  lot  intended  to  be 
conveyed.  The  plan  was  named  in  the  deed, 
rather  as  a  picture,  indicating  the  location  and 
lines  of  the  lot.  Still,  t^e  actual  boundaries, 
rather  than  the  pictured  boundaries,  were  to 
be  sought  for.  The  picture  might  not  be  wholly 
accurate.  ■ 

The  defendant's  counsel  urges  that  the  words 
of  the  deeds  in  the  cases  cited  are  merely  of 
'  'reference  to  the  plan"  which  he  claims  simply 
indicate  the  relative  location  of  the  lots  with- 
out attempting  to  define  the  boundaries.  He 
claims  that  the  language  of  his  deed  being  "ac- 
cording to  the  plan"  does  undertake  to  define 
the  boundaries  and  to  limit  them  to  the  plan. 
Id  Esmond  v.  Tarbox,  supra,  it  does  not  appear 
that  the  language  was  of  reference  merely. 
Such  laDguage,howeTer,has  full  as  much  force. 
There  is  no  difference  in  the  effect.  Lincoln  v. 
Wilder,  29  He.  179;  Brakine  t.  Moutton,  66 
Me.  276. 

Sieej^iinu  overruled. 

'  Peters,  CA.J:,*Danforth,  Virgin,  Foe- 
tw  and  HmImII.  JJ.  ,  concuned. 


Ezeklel  LEYASBEUR 
e. 

Luther  K.  CART. 

1.  Whether  and  when  the  title  to  an  arti- 
cle is  to  paaa  from  vendor  to  vendee  is 
always  a  queaticm  of  Intentloa.  The 
title  will  pass  when  the  partlee  so  agree, 
whatever  the  circumstanceB. 

2.  Cirennutaneea  stated  showingf  an  in- 
tention to  pass  title  to  a  qnaDtity  of 
wheat  and  oats  purchased  and  left  in  the 
premises  of  vendor. 

(Aroostook — ^Decided  3bureb  M,  I860.) 

ON  report   Judgment  for  plaintiff. 
The  facts  are  stated  in  the  opinion. 
Mr.  L.  R.  Kins*  for  plaintiff. 
Mr.  N.  FeMenaen*  for  defendant. 

Per  Onrlnm: 

Whether  and  when  the  title  to  an  article  Is 
to  pass  from  vendor  to  vendee  is  alwi^e  a 
question  of  intention. 

The  title  will  pass  when  the  parties  so  agree, 
whatever  the  circumstances.  The  circum- 
stances are  merely  evidence  of  the  intention. 
They  do  not  control  it.  They  guide  the  court 
and  jury.  They  do  not  compel  them.  Eveiy 
case  must  therefore  be  decided  upon  its  own 
peculiar  evidence  and  cannot  be  a  controUing 
precedent  for  anv  other  case.  Benj.  Sales, 
chap.  2,  §  111. 

In  this  c»»  the  ques^ii  te^^l^^^,^ 
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ties  intended  that  the  property  in  the  wheat, 
the  seed  oats  and  the  feed  oats  or  either  of 
them,  should  pass  ^ther  at  the  time  of  the  trade 
or  at  the  time  of  the  payment. 

The  wheat  was  all  in  the  store,  and  apart  hy 
itself,  at  the  time  of  the  trade.  The  pnce  was 
fixed.  The  identity  was  fixed.  All  the  wheat 
was  to  be  taken,  ^e  purchaser  was  to  send 
hags,  and  the  seller  was  to  keep  the  identical 
wheat  for  him  until  the  bags  were  sent.  The 
purchaser  afterward  paid  the  money,  before 
sending  bags.  We  Uiink  it  was  understood 
that  the  wheat  became  the  vendee's  wheat  and 
was  to  be  kept  for  him.  Its  destruction  was 
the  vendee's  loss.    PhiUiptv.  Moor,  71  Me.  78. 

There  were  some  600  bushels  of  seed  oats  in 
a  bin  in  the  store  at  the  time.  The  purchaser 
agreed  to  take  100  bushels  at  fifty  cents  a 
bushel.  The  oats  were  not  to  he  measured 
out,  UU  he  should  send  hags  for  them,  which  he 
was  to  do  at  bis  pleasure.  The  $150  paid  by 
purchaser  was  to  cover  the  seed  oats.  We 
think  it  was  understood  that  the  purchaser  was 
to  own  the  100  bushels  as  his  own  proper^, 
and  that  the  risk  was  on  him.  WfUdronv.  Olum, 
87  Me.  414. 

The  feed  oats,  however,  were  not  spedflcally 
bought.  Enough  was  to  be  put  in  to  fill  the 
bags  when  they  were  sent.  Any  feed  oats 
would  do.  No  property  in  any  specific  oats 
passed.  A  jury  might  have  drawn  different 
inferences.    We  state  our  own. 

The  seed  oats  came  to  $60.  The  wheat  .was 
was  about  sixty  budiels  in  quantity,  averaging 
the  guesses  of  the  witn^ses.  This  would  make 
$110  worth  of  specific  i)roperty  bought.  The 
balance  of  the  $160,  paid  by  i>l8intiff,  was  for 
feed  oats  to  be  supplied.  He  is  entitled  to  re- 
cover hack  this  balance. 

Judgment  /or  plaintiff /vr  S40,  with  interett 
from  date  tfvrit. 


Susan  J.  GRAY 

John  H.  GRAY. 

A  motion  for  a  new  trial  will  not  be 
prantedtwhen  a  careful  examination  of 
uie  evidence  reported  doe*  not  satis- 
fy the  court  that  the  verdict  is  wrong. 

(Kennebec  Decided  April  7, 1886.) 

MOTION  for  new  trial  by  defendant.  Over- 
ruled. 

The  case  appears  in  the  opinion. 
Meeere.  C\m.y  A  Clay*  tor  defendant. 
Mmr§.  Laneaater  *  Potter,  for  plahitifl. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  real  action.  The  contention  is  in 
relation  to  the  ownership  of  a  farm  said  to  be 
worth  about  $150.  The  action  has  been  tried 
and  a  verdict  returned  for  the  plaintiff.  The  de- 
fendant moves  for  a  new  trial  on  theground 
that  the  verdict  is  clearly  wrong.  We  have 
read  the  evidence  with  care  and  we  are  not  sat- 
isfied that  the  verdict  is  wrong.  Certainly  it  is 
not  80  clearly  wrong  as  to  require  us  to  set  it 
aside  and  send  the  case  back  for  another  trial. 

Motion  overruled.  Ju^pnent  on  the  verdict. 
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Peter*.  Ch.  J.,  Danforth.  Uhh^,  Em- 
My  and  Foster.  JJ. ,  ooncuned. 


Betsey  BfERRILL 
c. 

Andrew  N.  8T0WE. 

An  action  of  trespass  cannot  be  main* 
tained.  where  the  only  question  is  the 
title  to  the  property,  when  it  appears 
that  the  question  of  title  had  been  de< 
terminea  adversdy  to  the  plaintiff  la 
a  real  action  between  the  same  par- 
ties. The  question  of  title  in  such  caae 
is  reeJudicaUi. 

(Oxford  Decided  April  7,  )88B.) 

QN  exceptions  hy  plaintiff.  Ovemded. 

Mr.  S.  F.  CHbson.  for  plaintiff. 
Mr.  B,  A.  Frye»  for  defendant 

Per  Onrfami 

This  is  an  action  in  which  Bets^  Mcrrflt 
claims  to  recover  damages  for  an  alleged  tres- 
pass by  Andrew  N.  Stowe  upon  lands  set  out 
to  her  as  dower.  The  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant.  The 
mstruction  was  correct.  The  question  of  title 
between  these  same  parties  has  been  tried  in  a 
real  actitHi,  In  wliii^  Mrs.  IfeniU's  title  was 
sought  to  be  sustained  1^  the  same  evidence  by 
which  it  is  sought  to  be  sustained  in  this  action, 
and  the  court  held  that  her  tiUe  was  not  valid. 
The  question  of  title  therefore;  as  between 
these  parties,  is  rea  Judicata,  and  need  not  be 
discussed  further.  See,  Stowe  v.  MerriB,  17 
Me.  560;  8.  C.  1  New  Eng.  Rep.  291  [snfs]. 

Exe^ions  overruled. 


Charles  W.HOWARD 
e 

MAIKE  INDUSTRIAL  SCHOOL  for  CHris. 

1.  A  bid  in  answer  to  an  advertisement 
for  proposals  for  a  building  does  not 
constitute  a  eontraet.  It  must  be  ao* 
cepted  without  condition  to  have  tiiat 
effect,  or  if  condition  is  imposed,  that 
must  be  first  complied  with. 

3.  Where  one  party  is  a  corporation,  act- 
ing throu^  a  building  committee,  a 
majority  of  the  committee  must  eon- 
euTt  to  make  or  alter  a  contxaet. 

(Kcnnebeo  Decided  April  IS,  1880.) 

A  SSTJMPSITforbreachof  contract.  Xonetiit. 
J\.  The  facts  are  stated  in  the  opinion. 
Meetrra,  Beane  9e  Beane.  for  plaintiff: 
By  the  defendant's  pleading,  the  Statute  of 
Frauds  is  supposed  to  be  set  up.  If  so.wesavtfaat 
this  contract  was  for  the  erection  of  a  building 
and  this  statute  does  not  apply.  Hightv.Riptff, 
19  Me.  137;  AhboU  v.  Gilehriet,  88  Me.  260; 
CrockeU  V.  Seribjier,  64  Me.  447;  Towertv.  Ot- 
boms,  1  Strange,  606;  Orook^ank  v.  Burrttt. 
18  Job™.  58,  5g»r  V,  a^^gck. !«. 
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Mr.  H.  M.  Heath,  for  defendant: 

A  bid  in  response  to  the  advertisement  does 
not  constitute  a  contract.  There  could  be  no 
contract  until  plaintiff's  bid,  or  offer,  was  ac- 
cepted bv  the  aefendant  without  modification 
orconditlons.  63 Me.  20;  58 Me.  511;  68  Me.  167. 

Plaintiff,  under  bia  declaration,  cannot  rely  on 
contract  of  Hall,  Howard  and  Church,  because 
Hall  and  Church  are  not  mrties  to  this  action. 
The  nonjoinder  of  plaiutins  is  fatal  and  open 
as  a  defense  under  the  plea  filed:  ttw  general 
isBDe.   MarihaU  v.  Jonet,  11  Me.  54. 

It  is  well  settled,  that  if  the  managers  or  di- 
rectors of  a  corporation  appoint  a  committee  to 
transact  any  business,  a  majority  of  such  com- 
mittee, at  least,  must  join  in  any  act  to  make 
the  same  binding  on  the  corporation.  59  Mo. 
483;  36  He.  516;  48  Me.  180;  16  Me.  21S;  Stvugh- 
ton  Y.  Baker,  4  Mass.  5^;  Kwpfer  t.  So.  Pati^, 
12  Mass.  185;  BovUlton  Market  AMO.Y.Bmton, 
113  Mass.  638. 

This  job  was  not  up  at  auction.  The  offer 
was  to  come  from  other  parties  to  defendants. 
The  committee  was  to  receive  the  offer.  With  - 
out  any  reservation,  the  lowest  offer  might  have 
been  rejected,  and  any  other  accepted.  To^v^ 
V.  BmordB,  1  E.  D.  Smttli,  609. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  declaration  briefly  stated  is, 
that  he  made  a  valid  contract  with  the  defend- 
ant Corporation,  to  furnish  Uie  mason  work  and 
material  on  a  new  school  building  for  $2,400, 
and  that  the  defendant  prevented  bis  goii^  on 
tmder  the  contract  after  he  had  incurred  expense 
on  aceoont  thereof.  From  the  report  ca  the 
evidence  we  gather  the  following  facts: 

T^e  board  of  managers  of  the  defendant  Cor- 
poration, at  a  meeting  held  June  19, 1884,  voted 
to  proceed  to  build  a  new  school  building,  and 
appointed  a  committee  of  five  to  advertise  for 
proposals,  and  to  take  the  necessary  measures 
for  such  erection.  This  committee,  alt  five  act- 
insr,  advertised  for  proposals  for  furnishing  the 
labor  and  materials  required  according  to  plans, 
specifications,  etc.  In  answer  to  said  advertise- 
ment the  following  written  proposal  was  sent 
in  to  the  committee.  The  Howard  named  in 
the  proposal  was  the  plaintiff. 

"Hatlowell,  Sept.  20,  1884. 
To  the  Building  Committee  of  Industrial 
School: 

We  piropose  to  put  up  the  superstructure  of 
said  buildmg,  as  per  plans  and  specifications  or 
instructionB  of  your  architect,  E.  E.  Lewis,  of 
Gardiner.  Maine,  for  the  sum  of  $4,550. 

John  Hall,  carpenter, 
Howard  &  Church,  masons." 
On  the  same  day,  Sept.  20,  the  building  com- 
mittee had  a  meeting  with  three  members  pres- 
ent. They  opened  the bidsand  found  theaix)ve 
bid  to  be  the  lowest.  The  record  of  the  meet- 
ing then  proceeds  as  follows: 

"And  the  contract  was  awarded  to  Hall, 
Howard  and  Chuivh  for  $4,525. 

Voted,  that  tiie  committee  require  a  bond 
from  the  contractors  to  the  amount  of  contract, 
for  fulfillment:  also  forfeiture  for  delay  in  com- 
pleting the  work." 

The  same  evening  the  plaintiff  met  Mr.  Row- 
ell, one  of  the  buildi^  committee.and  asked  him 
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"Who  got  the  job,"  and  was  answered  "Hall, 
Howard  and  Church." 

It  is  evident  that  up  to  this  point  there  was- 
no  such  contract  between  plaintiff  and  defend- 
ant as  is  stated  in  the  declaration.  The  com- 
mittee's advertising  for  bids  was  not  an  offer. 
They  merely  asked  for  offers.  They  did  not. 
agree  to  accept  any.  The  first  offer  in  the  case, 
was  a  joint  one  by  Hall,  Howard  and  Church. 
Even  this  was  not  accepted  unconditionally. 
The  committee  required  a  bond,  which  was 
never  tendered  by  the  proposers.  There  was- 
as  yet  no  mutual  assent.  Jennenv.  ifotint  Hope 
Iron  Co.  53  Me.  20;  Maynardv.  Tabor,  58  Me. 
611;  Oumberland  Bone  Co.  v.  Aticood  Lead  Go. 
68  Me.  167. 

It  is  also  evident  that  the  negotiations 
thus  far  were  not  with  the  plaintiff  alone,  but 
with  Hall,  Howard  and  Church.  It  was  the 
joint  offer  of  the  three  which  the  committee 
proposed  to  accept  if  a  bond  was  furnished. 
iVon  constat  that  they  would  ever  have  accepted 
the  plaintiit's  single  offer  for  mason  work,  and 
material  alone. 

So  far  then,  the  proof  does  not  sustain  the 
declaration.  But  the  plaintiff  urges  that  sub- 
sequent oral  negotiations  took  place,  in  which 
it  was  agreed  that  he  should  alone  furnish  the 
mason  work  and  materials  for  $2,400.  His  own. 
testimony, however,  shows  that  he  never  bad  any 
talk  with  three  of  the  committee,  and  that  a 
fourth  member,  Mr.  Nash  referred  to  negotiate 
with  him  alone,  but  demanded  a  contract,  which, 
should  include  church  at  least,  and  also  iiuisted 
on  a  bond. 

The  only  member  of  the  committee  who  bad 
any  subsequent  talk  with  the  plaintiff  was  Mr, 
Howell,  and  the  evidence  is  conflicting  as  to 
what  was  said  by  him.  We  do  not  find,  how- 
ever, from  the  evidence,  that  any  other  member 
ever  assented  to  any  change  in  the  committee 
vote  of  September  20.  We  do  not  find  any  pre- 
vious authority  for,  nor  any  subsequent  ratifica- 
tion of  the  parol  arrangements  claimed  by 
plaintiff  to  have  been  made  with  Rowetl.  The 
concurrence  of  a  majority  of  the  committee  was 
essential  for  making  a  contract  binding  on  the 
defendant,  Adama-v.  Hill,  16Me,  215;  Sanson 
V.  Dexter,  86  Me.  816;  Female  Orplian  Aaylumv. 
JohfMm,  48  He.  180;  Ourtiay.  Pm-ttand,  59  Me. 
488. 

The  evidence  does  not  show  any  such  con- 
currence. 
P  laintiff  TioMUit. 

Pefera,  Gh.  J.  and  Walton,  DsbBfortlt» 
Xdbbey  and  Foster,  JJ.,  concurred. 


Inhabitants  of  PERU 

Eliza  A.  POLAND. 

An  action  may  be  maintained  under  R.  S. 
chap.  24,  g  45,  against  a  married  wo- 
man who  nas  been  deserted  by  her  hus- 
band, for  reimbursement  for  pauper 
supplies  furnished  her  upon  ber  own 
appueation. 

(Oxford  Deoided  April  t,mfi.)  . 
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ON  report.  Jtu^ment f&r  plaintig^a. 
The  facts  are  stated  in  the  opinioQ. 
Mr.  A.  E.  Herrick,  for  plaintiffs: 
The  plaintiff  Town  bad  been  properly  notified 
and  was  under  a  legal  obligation  to  pay  Oxford 
and  Auburn  for  the  supplies  furnished  bv  those 
towns.  Those  towns  were  not  requirea  to  as- 
certain whether  the  defendant  had  property  any 
further  than  it  affected  the  question  ox  the 
necessity  for  immediate  relief  being  furnished. 
Brewer  v.  Boat  Manias,  27  Me.  495. 

Peru  paid  the  claims  of  Oxford  and  Auburn, 
while  legally  bound  so  to  do,  and  can  recover 
the  amount  paid  of  the  pauper.  Cutler  v.  Maker, 
41  Me.  594;  R.  3.  chap.  34,  g  46. 

Chapter  34,  ^  45,  R.  S.  covera  expenses  In- 
currea  for  a  pauper  whether  he  has  a  settlement 
in  that  town  or  not. 

The  common  law  treated  supplies  furnished 
to  a  pauper  as  a  gratuity  for  the  c^yment  of 
whicQ  no  promise  was  implied.  Jher  Isle  v. 
Saton,  13  Mass.  328. 

The  statute  was  enacted  to  cure  a  supposed 
defect  and  to  create  the  implied  promise.  Ken- 
nelninkport  v.  Smith,  22  Me.  449. 

The  counts  in  the  writ  are  sufficiently  com- 
prehensive to  include  not  only  the  statute  but 
also  the  common  law  remedy;  and  the  plaint- 
iffs could  recover  for  moneypaid  for  the  ben^t 
of  the  defendant.  Aliia  v.  Mummer,  4  Gheenl. 
262. 

Supplies  cannot  be  considered  as  furnished  to 
a  man  as  a  pauper,  unless  furnished  to  himself 
personally  or  to  one  of  his  family;  and  that 
those  only  can  be  considered  as  his  family  who 
continue  under  his  care  and  protection.  Green 
V.  Buekfleld,  8  Greenl.  136;  Dixmont  v.  Bi^- 
ford,  8  Greenl.  205;  Baymond  v.  HarriMon.  11 
Me.  190;  Atigueta  v.  Kitigfldd.  86  Me.  S89; 
Berkdey  v.  Taunton,  19  Pick.  480. 

There  is  no  difference  In  the  f^ect  of  such 
supplies  on  the  question  of  the  man's  being  a 
pauper,  whether  they  be  fumisbed  to  an  alnn- 
doned  wife  or  to  abandoned  children.  LewiMton 
V.  Harrison,  69  Me,  504. 
.  Married  women  are  liable  for  debts  contracted 
by  themselves  in  their  name  for  any  lawful  pur> 
pose.   R.  8.  chap.  61.  §  4. 

The  right  of  a  town  to  recover  of  a  married 
woman  who  has  been  abandoned  by  her  hus- 
band is  necessary,  to  give  full  effect  to  the 
statute.  See,  Brewer  v.       Maehiat,  27  Me.  495. 

No  statute  was  needed  to  render  a  husband, 
having  means,  liable  for  necessaries  furnished 
to  his  wife  even  when  provided  by  the  town; 
that  right  existed  at  common  law.  Hanover  v. 
Tamer,  U  Mass.  327;  New  Bet/ford  v.  Chaee, 
A  Oray,  28. 

The  statute  was  plainly  intended  to  give  the 
right  to  recover  of  the  person  actually  receiving 
the  supplies.  It  gives  the  right  to  recover  of 
the  "  pauper."   See.  R.  8.  chap.  24,  §46. 

The  defendant  was  a  pauper  witiiin  the 
meaning  of  the  Act.  JUm  Bedford  v,  Ohoee, 
*upra. 

Mr.  John  P.  Swaseyt  tot  defoadant: 
In  the  absence  of  any  statute  provision  there 
is  DO  liability  except  by  e^niress  contract.  Dmt 
Itle  V.  Eaton,  12  Mass.  828;~  Kennebuni^art  v. 
Smith,  22  Me.  446,  and  cases  cited. 

The  remedy  relied  upon  by  these  plaintiffs 
against  the  defendant  existed  long  prior  to  the 
-enactments  of  the  statute  creating  any  liability 
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upon  the  part  of  a  married  woman,  and  while 

marriage  was  a  complete  defense  to  all  suits 
upon  her  contracts,  express  or  implied.  See, 
Stow  V.  Smeyer,  SAilen,  515;  G^rovetrndv.  Med- 
ford,  1  Allen.  28. 

The  provision  for  the  support  of  the  poor  is 
a  charitable  provtaion.  To  consider  it  m  any 
other  light  detracts  much  from  the  benevolence 
of  the  law.   Stow  v.  Sawyer,  8  Allen,  517. 

Prior  to  the  enactment  of  the  statute  relating 
to  rights  of  married  women,  c^p.  61,  R.  3.  a 
married  women  could  neither  sue  nor  be  sued, 
and  coverture  was  a  perfect  defense.  41  Me. 
246;  JBowe  v.  Tmde$,  84  Me.  566. 

Emery,  J.,  delivered  the  opinkm  of  the 
court: 

From  the  evidence  and  admissions  we  gather 
the  following  facts: 

The  defendant  was  a  married  woman,  but 
had  been  deserted  by  her  husband,  who  had 
left  the  State.  Her  pauper  settlement  was  in  Git 
plaintiff  Town  solely  by  virtue  of  her  husband'i 
pauper  settlement  being  in  that  Town.  In  1879 
and  1880,  after  the  husband's  desertion,  the 
plaintiff  Town  incurred  expense  for  the  sup- 
port of  the  defendant,  she  having  tailed  for  and 
received  pauper  supplies. 

The  action  is  under  R  8.  1871,  chM>.  24,  S 
84,  now  R.  S.  1883,  chap.  24,  g  46.  The  only 
question  is  whether  her  coverture  is  a  bar. 
We  do  not  think  it  is. 

At  the  time  and  under  thedrcumstanoes,  she 
could  have  made  express  or  implied  contnicta 
for  her  support,  which  would  be  binding  oa 
her  as  if  sole.  Any  person  furnishing  her  with 
needful  supplira,  at  her  request,  could  have 
maintained  an  action  therefor  against  lier  des- 
pite her  coverture.  We  think  the  statute  ^ves 
the  Town  as  much  right.  Its  language  is  ex- 
plicit: "A  town  which  has  incnrredexpenae  for 
the  support  of  a  pauper  •  •  •  may  recover 
of  him," etc.  "The  statute  is  remedial,  not 
penal.  It  gives  to  the  inhabitants  of  a  town  the 
right  to  be  reimbursed  for  an  expenditure  in- 
ciured  by  autliority  of  law.  agaiost  the  recipi- 
ent of  the  benefit.  It  merely  creates  an  implied 
Tffomise  on  his  or,  her  part  to  make  the  re- 
unbursement"  Whitman,  Ch.  J.,  in  Keiute- 
bunkport  V.  Smith,  22  Me.  449. 

There  is  no  CTception  in  Uvotr  of  manfed 
women. 

Jiidgmentfor  plainiift,  for  $67.29  and  inUr- 

estfrom  date  of  the  writ. 

Peters,  Ch.  J.,  Walton.  "Vir^M,  and 
Haakell,  J  J.,  concurred. 


Benjamin  LANDERS 

Dexter  SMITH. 

Tbe  Statute  of  Maine,  girlu^  an  Mtlon 
a^^ainst  a  party  for  dunagea  occa- 
sioned by  the  perjurr  of  a  witneaa 
introduced  by  hun  at  the  trial  of  an  ac- 
tion between  the  parties,  requires  that 
such  new  action  should  be  IwoOi^t 
within  three  years  afterflnai  judgment 
in  the  former  case,  unless  prooeedin^ 
for  review  were  brout^t  within  said 
three  yous;  tiien  the^^^^^^q^^  may 
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be  brought  within  three  years  after 
final  juagmebt  in  the  prooeedinga  for 
review. 

(Kennebeo — Deoided  jMnll  6, 1886.) 

ON  report.   IHaintif  Tumiua. 
Af^on  on  the  case  for  damages,  under  R. 
8.  chap.  82,  g  187,  for  the  allegra  perjury  of 
witnesses  introduced  by  the  dSendant  at  the 
trial  of  an  action  between  the  parties. 
Mr.  Wlnfield  S.  CThoate.  for  plaintiff. 
Metrrt.  J.  W.  Spaidding  and  F.  J.  Bak- 
er, for  defendant: 

This  action  does  not  exist  at  common  law. 
Sneranee  v.  Jvdkint,  78  Me.  879;  Goring  v. 
fhmr.  76  Me.  41. 

Statutes  are  to  receive  such  a  construction 
as  must  evidently  have  been  intended  by  the 
liccislature;  and  to  ascertain  this  the  court  may 
kxw  to  the  object  in  view,  the  remedy  intend- 
ed to  be  affonted  and  the  misdhief  intended  to 
be  remedied.    WinOm  v.  KimbaU,  36  Me.  498. 

In  Holmet  v.  Paria,  75  Me.  661,  the  court 
says,  in  an  opinion  by  Peters,  Ch.  j.:  "It  has 
been  repeatedly  asserted,  in  both  ancient  and 
modem  cases,  that  judges  mav  in  some  cases 
decide  upon  a  statute,  even  In  direct  contra- 
vention of  its  terms;  that  they  may  depart  from 
the  letter  in  order  to  reach  the  s^nt  and  in- 
tent of  the  Act;  and  a  thing  withm  tbe  letter 
is  not  within  the  statute,  if  contrary  to  the  in- 
tentioa  of  it." 

In  Bacon's  Abr.  title,  f^tute,  Rules  of  Con- 
tiruction,  the  rule  is  expressed  in  these  terms: 
"  A  statute  ought  sometimes  to  have  such  an 
equitable  construction  as  ia  contrary  to  the  let- 
ter." The  iUustrations  there  given  of  the  rule 
are  p^inrat  to  the  present  discussion.  See, 
Allen  V.  Toung,  76  Me.  80. 

The  statute  in  question  reads  as  follows: 
"When  a  judgment  has  been  obtained  against  a 
party  bv  the  perjury  of  a  witness  introduced  at 
the  trial  by  the  adverse  party,  the  injured  party 
loay  bring  an  action  on  the  case  within  three 

inuy  proceedin^^?Teview  tba%(i^1^^st 
such  adverse  party,  or  any  perjured  wit- 
ness, or  confederate  in  the  perjiuy,  to  recover 
the  damages  sustained  by  him,  by  reason  of 
such  perjury;  and  the  judgmait  in  the  fonner 
action  is  no  bar  thereto." 

Judgmentin  the  former  action  was  rendered 
ApriUl,  1877.  At  the  March  Term,  1883,  the 
pulntiff  filed  a  petition  for  review,  which  was 
aiamtssed  at  the  October  Term,  1888.  This 
action  was  commenced  March  18,  1884. 

Emery,  J. ,  delivered  the  opinion  of  the 
court: 

Courts  will  always  endeavor  to  ascertain  the 
real  meaning  aitd  purpose  of  tbe  Legislature  in 
enactmg  a  new  statute.  In  euch  oideavor, 
they  are  not  confined  to  the  words  of  the  par- 
ticnlar  statute  in  question.  The  general  policy 
of  previous  legislation  and  the  general  princi- 
ples of  law  and  equity  are  to  be  considered, 
for  there  is  a  presumption,  overcomable  of 
course  W  aofBdent  woras,  that  the  Legialatare 
did  not  tntend  any  marked  departure  from  sncfa 
policy  and  prindples.  The  results  of  any  par- 
ticular construction  are  to  be  antidpated;  and 
if  such  results  will  be  aoomalous,  unjust  or 
even  inconvenient,  it  ia  a  legitimate  and  strong 
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argument  against  the  construction  contended 
for.  It  will  be  presumed  the  Legislature  did 
not  intend  any  such  results.  The  language  of  a 
statute  would  need  to  be  very  strong  and  dear 
to  cause  a  beli^  that  such  was  the  intent 

The  real  meaning  of  a  statue  is  to  be  ascer- 
tained and  dedared,  even  although  it  seem  to 
conflict  with  the  words  of  the  statute.  See, 
language  of  Chief  JuHiee  Peters  in  .fiMnuw  v. 
Parii.  76  Me.  561. 

The  cause  of  action  created  by  Revised. 
Statutes,  chap.  83,  §  187,  is  the  obtiuning  of  a 
judgment  against  another,  by  perjiuy  of  a  wit- 
ness. Before  that  statute  was  pa^ed,  the  only 
remedy  of  the  Injured  party  was  by  review. 
Under  the  second  specification  of  section  1, 
chap.  89,  Revised  Statutes,  he  was  entitled 
to  a  review  of  tbe  action  if  he  could  show  to  the 
court  that  the  testimony  was  false  and  that 
he  was  surprised  by  it  at  the  trial;  or  by  show- 
lag  that  the  witness  had  been  convicted  of 
perjury  therefor.  The  limitation  of  this  remedy, 
however,  was  three  years.  The  general  limita- 
tion for  all  remedies,  there  being  of  course  a 
few  exceptions,  was  six  years  or  less.  It  was 
the  policy  of  the  law  and  legislatiou  to  fix  short 
limitation  for  special  remeiDes. 

This  statute  gave  a  new  and  additional  rem- 
edy. The  injured  party  may  now  bring  bis 
action  directly  against  Uie  witness;  or  he  may 
apply  for  a  review  on  discovering  the  perjury. 
He  must,  however,  do  one  or  the  other  within 
three  years  from  the  judgment.  He  should  be- 
stir himself  within  that  time.  If  he  remain 
wholly  idle  lie  will  be  wholly  lurred.  Such 
we  think  was  the  intent  of  the  Legislature.  Ut 
fini$. 

The  plaintiff  concedes,  that  the  appltcatlou 
for  review  should  be  made  within  the  time 
limited  for  such  applications,  but  urges,  by  the 
seventh  specificabon  of  grounds  for  review,  he 
has  six  years  in  which  to  make  application.  But 
under  that  specification,  the  court  has  full  dis- 
cretion. It  may  not  grant  a  review,  even 
though  all  the  required  all^tioDS  be  tnoved. 
If  the  cause  ^le^  be  one  that  falls  within 
any  of  the  prior  specifications,  the  review 
ought  not  to  be  granted,  at  least  after  the  time 
allowed  by  such  prior  spedfication. 

This  construction  contended  for  by  the  phdnt- 
iff  would  make  the  statute  anomalous  in  re- 
gard to  limitations.  It  would  cause  hardship, 
as  may  be  easily  seen.  It  would  enable  an  un- 
succe^ul  litigant  to  wholly  ignore  the  three 
years'  limitation  named  in  the  statute.  He 
could  delay  all  action  for  uearly  six  years, 
and  then  apply  perfunctorily  for  a  review, 
perhaps  for  the  sole  purpose  of  reviving  his 
right  of  action  under  the  statute,  and  without 
any  purpose  or  desire  for  a  review.  He  might 
evm  tiben  delay  action  on  his  petiUon  and  uus 
extend  the  time  forl»inging  me  statute  action. 
When  finally  driven  out  of  court  on  his  peti- 
tion, he  could  delay  still  three  years  longer,  by 
which  time  all  means  of  defense  would  have 
been  lost. 

We  cannot  think  the  Legislature  so  intended. 
We  think  tt  Intended  that  the  action  or  peti- 
tion should  be  within  three  years.  If  tbe  pe- 
tition is  begun  within  three  years,  the  time  for 
the  action  may  be  extended;  otherwise  it  ends 
with  the  three  yean. 
FbUntiff  funmnt.        ^^^^^^^^  by  GoO^lc 
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Peters,  Ch.  J.,  Walton,  Daaforth, 
libbej-.  and  Foster,  J7.,  concurred. 


STATE  of  Maine 

V. 

Seth  W.  FIFE. 

The  costs  before  the  g^rand  Jury  in  an 

indictment  for  bein^  a  common  seller  of 
intoxicating  liqnore  form  a  part  of  the 
ooetB  of  prosecution. 

<Oxfonl  Dedded  AprU  2, 1896.) 

INDICTMEITT  for  being  a  common  seller  of 
intoxicating  liquor.    Sentence  affirmed. 
Mr.  James  S.  Wright,  County  Atty.,  for 
the  State. 

Mettrt.  S.  C.  Stroni  and  A.  E.  Herriek, 

for  defendant: 

The  statutes  of  this  State  provide  that  where 
aflne  is  imposed  under  section  85,  chap.  27,  the 
costs  of  prosecution  shall  be  taxed.  R  S.  1688, 
chap.  185.  §  1. 

Coflts  depend  entirely  upon  statutory  pro- 
vision, where  no  authority  is  given,  costs  are 
not  taxable.    1  Douglass,  41. 

Prosecution  begins  when  indictment  Is  found. 
Such  being  the  law,  all  costs  made  before  in> 
dictment  is  found  are  not  costs  to  be  taxed  to 
defendant  under  the  statute,  because  thev  are 
not  costs  of  prosecution.  5  Mass.  176;  7  Blackf. 
148;  1  Chit.  Cr.  L.  184;  Bex  v.  Brown,  1  Salk. 
876;  3  Bouv.  L.  Die.  882;  Whart.  L.  Die.  885. 

Per  Curiam: 

A  prosecution  against  one  for  being  a  com- 
mon seller  of  intoxicating  liquors  must  be  com- 
menced before  the  grand  jury  ;  and  the  costs 
incurred  before  the  grand  jury  are  as  clearly  a 
part  of  the  costs  of  ue  prosecution  as  tbe  costs 
snbsequeDtly  incurred,  and  may  be  legally  in- 
cluded in  the  costs  which  the  defendant,  if  con- 
victed, is  required  to  pay.  R.  S.  chap.  27,  %  61 ; 
chap.  185,  §  1;  chap.  27,  g  85. 

The  costs  incurred  before  the  grand  jury 
were  properly  included  in  the  costs  which  the 
d«^en<^t  in  this  case  was  required  to  pay. 

Bentenee  affimeA. 


Herbert  ERSKINE 
e. 

John  S.  GLIDDEN. 

1.  The  fact  that  a  promissory  note  was 
made  and  delivered  on  Sunday  is  no 
defense  in  Maine,  unless  the  defend- 
ant shows  that  he  has  offered  to  restore 
the  eonaideratioa, 

2.  A  dlscluu^e  in  lasoWeacy  does  not 
affect  a  promissory  note  g^ven  by  the 
insolvent  before  the  law  on  Sunday 
contracts  was  enacted,  if  the  note  was 
not  proved  a^iainst  the  insolvent  estate. 

(Kennebec— Dedded  April  12.  ISSB.) 

EXCEPTIONS  by  the  defendant.  Oiw- 
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The  case  is  stated  in  the  oinnion. 
Mr.  H.  Blis^  ^r„  for  defendant. 
Mr.  J'ohn  H.  Potter,  for  jdaintiff. 

Per  Curiam: 

This  is  an  action  upon  a  promissory  note 
^ven  for  money  loaned.  The  defense  set  up 
IS  twofold :  first,  the  note  was  executed  and 
delivered  on  Simday;  and  second,  a  disdiaige 
imder  tbe  insolvent  law. 

The  note  bears  date  previous  to  the  punge 
of  tbe  Statute  of  1880,  entitled, '  'An  Act  in  Il- 
lation to  Defenses  in  Actions  Involving  Con- 
tracts Made  on  Sunday;"  but  this  action  was 
commenced  subsequent  to  that  Act;  and  the 
case  finds  that  there  has  been  no  offer  to  re- 
store the  consideration  received  for  the  note- 
The  first  ground  of  defense  therefore  fails,  the 
same  question  having  been  decided  in  Berry  v. 
Clary,  7t  Me.  483. 

It  further  appears  that  the  note  was  an  ei- 
ecuted  contract  before  the  passage  of  tbe  in- 
solvent law,  and  was  not  proved  against  the 
defendant's  estate.  Theref<»re,  the  (^endanfs 
discharge  cannot  avail  him. 

£!reeption$  ovemikd. 


Laura  F.  FLUUMER  «f  at. 

V. 

Benjamin  F.  HILTON. 

A  testator,  after  describing;  certain  real  es- 
tate, devised  it  in  these  words:  "Ide- 
rise,  give  and  bequeath  to  him,  the  said 
Isaac,  Junior,  in  trust  for  his  heirs  so 
lon«r  as  he  shall  lire;  and  after  his  death 
to  his  heirs,  their  heirs  and  asBfffns,  to 
have  and  to  hold  forever.*^  Held,  that 
the  effect  of  this  devise.under  R.  8.  chap. 
78,  g  6.  was  to  vest  a  li»  estate  in  Isase, 
Jontor,  with  a  f«e  simple  In  his  heira 

(Lincoln  Dedded  AprU  7,  ISK.) 

REAL  action.    Defendant  d^attlUd. 
The  facts  are  stated  in  the  opinion. 
Me»»n.  A.  P.  Gould  and  J.  E.  Moore, 
for  plaintiffs. 
Jfr.  RuAas  K.  Sewall,  for  defendant: 
Defendant  claims  that  the  premises  in  qoes- 
tion,  as  to  title  in  fee,  woe  vested  in  testa- 
tor's estate  Independently  of  all  grants  le^, 
or  otherwise.   The  acquiescence  of  the  truMee 
for  nearly  forty  years,  and  the  administratioD 
in  subordination  thereto  for  so  long  a  period, 
in  law  and  equity,  is  equivalent  to  an  open, 
notorious,  advene  holding,  in  the  ligbx  of  ibe 
testator.    Blanehw^  v.  Mmdton,  68  Maine. 
484;  (hvoker  v.  Pendleton,  28  M&  3S9;  fitrrar 
V.  MerriU,  1  Me.  17;  BiU  v.  Lord,  48  Me  6IL 
Therefore  defendant  holds  that  the  claim  of 
demandants  is  barred  by  R  S.  chap.  106,  §  19^ 
as  to  any  supposed  title  accruing  under  mb 
alleged  judgment  and  levy  of  encution. 

Walton,  J,,  deliveted  the  opinion  of  tbe 

court: 

This  is  a  real  action.  The  plaintiffs  derive 
their  tiUe  as  follows:  Isaac  Hilton,  Senior, 
devised  the  demanded  iffemises  to  his  sob. 
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toDff  as  he  should  live;  and  after  his  death,  to 
bis  heirs,  their  hdrsandassi^,  to  have  and  to 
liold  forever. "  The  effect  of  this  devise,  under 
)ur  statute,  R.  8.  diap.  78,  §  6.  was  to  vest  an 
•state  for  life  in  Isaac  Hilton,  Junior,  and  a 
*ee  simple  in  his  heirs.  Isaac  Hilton,  junior, 
KJDvejed  to  bis  son,  Benjamin  F.  Hilton,  the 
>ther  children  of  Isaac  jominir  in  the  convey- 
lace  to  their  brother.  The  effect  of  this  con- 
veyance was  to  vest  tlie  whole  title  iu  Benjamin 
Hilton.  The  title  then  passed  from  Ben- 
jamin F.  Hilton  to  Nancy  C.  Ames,  by  the  levy 
)f  an  execution  upon  the  land.  Nancy  C. 
\me8  died  and  the  title  passed  by  descent  to 
he  pluntiffs  as  her  heirs  at  law. 

It  ia  thus  seen  that  the  plaintiffs  have  ap- 
larently  a  valid  title  to  the  demanded  premises, 
uid  are  entitled  to  a  Judgment  in  their  favor. 
Vnd  the  defendant's  counsel  admits  that  this  is 
io.  tf  the  effect  of  the  devise  from  Isaac  Hilton, 
^nior,  to  Isaac  Hilton,  Junior,  was  to  vest  a 
ife  estate  in  the  latter,  and  a  fee  simple  tn  his 
tieirs.  But  he  claims  that  such  was  not  its 
effect.  He  claims  that  the  first  taker  and  his 
beirs  held  the  estate  in  trust  for  the  great-grand- 
trhildren  of  the  devisor;  and  tliat,  until  it 
'cached  the  latter,  it  could  not  be  legally  lev- 
ed  upon. 

We  are  imable  to  sustain  this  proposition.  We 
Jiink  the  effect  of  the  devise  was,  under  our 
itatute  already  cited,  to  vest  a  life  estate  in  the 
Qrst  taker  and  a  fee  simple  in  his  heirs,  and 
that  the  estate  was  legally  levied  upon,  and 
that  the  tlUe  la  now  vested  in  the  plaintiffs. 

As  agreed  in  the  report,  the  entry  must  be: 
DefmdafU  defavited. 

Peters.  Oh.  J.,  Virgin, If ibb^.  Fester 
lod  H»«kell,  JJ.,  concurred. 


AUen  F.  DAWES 
«. 

Trueman  BERRY. 

.  The  fact  that  the  defendant  In  an  ac- 
tion of  trover  caused  the  property' to  be 
■.tt&ched  and  delivered  to  him  by  the 
attaching  officer,  on  a  writ  which  was 
not  entered  in  court,  was  held,  to  be 
evidenee  of  emiTereioii* 

!.  It  is  no  defimae  to  snch  an  action  that 
the  defendant  claimed  the  property  un- 
der a  mortgage,  tiie  mortg^i:e  having 
been  paid  prior  to  the  conversion. 

I.  The  conaioeration  najaed  in  a  deed  ia 
prima  facie  evidence  that  it  is  for 
the  property  therein  described,  alone. 

(Somenet — ^Dediled  April  10,  IMS.) 

ON  exceptions  by  defendant.  Overruled, 
The  case  appears  in  the  opinion. 
Mr.  S.  S.  Brown,  for  defendant. 
Mettm.  A.  H.  Ware  and  Merrill  A 
Coflln.  for  plainttfL 

Per  Onri&m; 

The  action  was  trover  for  various  articles, 
hay,  bean  fodder,  birch  timber  and  wood. 
The  tftie  to  the  uncles  was  Uie  only  Issue,  Oie 
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defendant  claiming  that  they  were  Included  in 
a  certain  sale  of  r^  estate  to  him  by  plaintiff. 

1.  The  defendant,  for  tiie  purpose  of  obtain- 
ing possession  of  the  articles,  sued  out  a  writ 
against  the  plaintiff,  upon  which  the  officer 
made  a  return  of  an  attachment  of  some  of  the 
articles.  The  officer  and  also  the  present  de- 
fendant testified  that  the  attachment  was  in 
fact  made,  and  that  the  defendant  took  the 
property  into  his  possession.  That  writ  was 
never  entered  in  court. 

The  jury  were  Instructed  that  the  above 
evidence,  if  believed,  was  evidence  of  -  the  con- 
version  of  the  property  attached.  The  instruc- 
tion was  correct. 

2.  The  defendant  also  claimed  title  to  some 
of  tbe  articles  under  various  mortgages.  There 
was  evidence  that  all  the  mortgages  were  paid 
and  discharged,  three  days  prior  to  the  alleged 
conversion. 

The  juiT  were  instructed  that  if  the  evi- 
dence was  believed  and  the  mortgages  were  dis- 
charged, the  defendant  had  no  title;  no  right  to 
Intenere  with  any  of  the  property,  by  virtue 
of  the  mortgages.  This  Insbniction  was  cor- 
rect. 

8.  In  the  aforesaid  writ,  the  declaration  by 
the  then  plaintiff  but  now  defendant,  was  on 
sale  of  the  articles  to  him  by  this  plaintiff.  He 
declared  for  hay,  and  bean  fodder  sold  to  him, 
but  did  not  declare  tot  anv  birch  timber  or 
wood.  The  writ  was  maoe  soon  after  the 
transaction. 

The  jury  were  Instructed  tiiat  the  oml88i<m 
in  that  wnt,  to  claim  the  wood  and  timber,  was 
evidence  tending  against  the  claim  now  made 
for  him.   This  mstruetion  was  correct. 

4.  In  the  deed  of  the  real  estate  from  plaint- 
iff to  defendant,  the  consideration  was  stated 
at  91.500.  The  defendant  claimed  that  the 
$1,500  included  the  personal  property,  while 
plaintiff  claimed  it  was  for  the  land  alone.  No 
personal  propoty  was  named  in  the  deed.  The 
jury  were  instructed  that  prima  fade  the 
91,500  consideration  was  for  land  alone;  that 
the  recital  was  prima  fade  evidence  for  the 
plaintiff  but  that  it  niiniit  be  ov«%ome;  that  It 
was  not  ccmdualve.  This  instractlon  was  cor- 
rect. 

5.  The  jury  were  told  that  if  the  personal 
property  had  been  named  In  the  deed  of  real 
estate,  as  intended  to  be  also  conveyed,  it 
would  have  settled  the  controversy.  We  think 
it  would.  The  omission  of  all  mention  of  per- 
sonal property  in  the  deed  was  some  evidence 
that  none  was  intended  to  be  conveyed. 

6.  The  plaintiff  claimed  that  put  of  the 
91,500  consideratioD  was  pstd  by  a  9900  note 
m>m  defendant.  The  defendant  denied  giving 
any  such  note. 

The  jury  were  told  that  their  verdict,  which- 
ever way  It  was,  would  not  decide  whether  the 
note  was  genuine;  that  the  genuineness  of  the 
note  was  not  the  Issue.  This  was  correct. 
The  character  of  the  note  could  only  affect  the 
credibUity  of  one  or  the  other  of  the  parties. 

Exc^  turns  overrvled. 
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Nicholas  HANSON 
II. 

Henry  M.  BREWER,  Rrr.,  et  al. 


A  testator  in  hia  will  Bald:  **I  aathor- 
iae  my  said  exeontors,  or  their  snc- 
ceesors,  to  make  such  eraveyanee*  and 
diapositioD  of  my  eetate,not  hereinbefore 
specifically  de^^cied,  as  shall  In  their 
opinion  be  neeessarj*  to  carry  Into  ef- 
fect tbe  provisions  of  this  will."  Held, 
that  tbe  executors  were  authorised  to 
sell  the  estate  not  ftpeclflcally  devised, 
limited  only  by  their  own  jndpnent 
of  what  was  necessary  to  carry  into  ef- 
fect the  provisions  of  the  will;  and  that 
by  necessary  implication  the  legal  title 
was  in  the  executors. 

(Cumberland— Deolded  April  7, 1680.) 

BILL  in  equity.  DUmimd. 
That  portion  of  the  will  of  Jonathan 
Smith  material  to  this  case,  is  as  follows : 
"And  I  do  hereby  authorize  my  said  executors 
and  enjoin  it  upon  tliem,  in  case  that  in  their 
opinion  the  beet  interests  of  any  one  of  my 
cnildren  would  not  be  promoted  "by  his  or  her 
coming  into  immediate  or  actual  possession  of 
his  or  ner  share  of  my  estate,  that  my  executors 
should  hold  the  same  or  convey  the  same  in 
trust  and  upon  such  trusts  as  in  their  opinion 
will  best  secure  the  permanent  interest  of 
either  or  all  of  my  cbildien.  And  for  the  pur- 
poses aforesaid,  I  authorize  my  said  executors 
or  their  successors  to  make  such  conveyances 
and  disposition  of  my  estate,  not  hereinbefore 
specifically  devised,  as  shall  in  their  opinion 
be  necessary  to  carry  into  effect  the  provisions 
of  this  will.**' 
The  facta  are  further  stated  in  the  opinion ; 
Mewr$.  S.  C.  Strout.  H.  W.  6ai;e  and 
F.  S.  Strout.  for  plaintiff: 

Under  the  provisions  in  the  will,  tills  estate 
vested  in  fee  In  the  devisees,  as  tenants  In 
common,  subject  only  to  be  devested  if  the 
power  of  sale  should  he  exerdsed  under  dr- 
cumstancea  justifying  It.  The  courts  incline 
to  treat  the  estate  as  vesting  in  the  heirs  or  dev- 
isees, who  are  identical  m  this  case,  where 
there  is  no  direct  devise  to  trustees^  unless  the 
duties  imposed  upon  the  trustees,  in  this  case 
the  executors,  are  such  as  require  them  to  be 
seised  of  the  l^al  estate  in  order  to  execute 
their  trust.  Deering  v.  Adanu,  S7  Me.  266 ; 
Perry,  Trusts,  §  511,  a. 

In  this  case  the  executor  has  a  naked  power, 
not  coupled  with  an  interest;  and  until  be  legally 
should  exercise  that  power,  he  had  nothing  to 
do  with  the  land,  and  the  fee  was  in  the  dev- 
isees, who  were  entitled  to  the  possession  and 
the  income  therefrom.  A  devise  to  an  executor 
to  sell  ^ves  a  power  coupled  with  an  interest; 
but  a  devise  directing  executors  to  sell  confers  a 
power,  without  interest,  and  the  fee  vests  in 
the  devisees.  Fhy  v.  Fay,  1  Cush.  106;  Sh£l- 
ton  v.  Homer,  5  Met.  463 ;  Lamed  v.  Bridge, 
nPick.  889;  Sug.Pow.  106-111;  SBurr.  1027; 
Bergen  v.  Bennett,  1  Caines'  Cas.  16;  Hill, 
Trust.  286-471;  Peny,  Trusts,  250,  251,  765. 
A  direction  to  divide  would  not  Imply  a 
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power  of  sale.  Id.  §g  765, 766;  TajOorr.  Ben- 
/tarn.  6  How.  269  (46  U.  8.  bk.  12.  L.  ed.  147). 

Unless  the  power  given  in  this  will  is  legally 
executed,  tbe  title  to  the  land  was  in  the  dev- 
isees. Smith's  children.  EDU,  Trust.  47S;Feny, 
Trusts,  %  766. 

As  Uie  executor  was  not  charged  with  any 
duty  in  managing  the  real  estate,  even  if  me 
legal  estate  bad  been  in  him,  it  would  liave 
b^n  a  dry  Unui,  which  under  the  Statnte  ci 
Uses  would  be  executed  in  the  eegtuia  que  xue, 
and  the  title  would  be  in  them,  subject  to  Uie 
power.  520, 521;  HiU,  Trust  231,  iwfeS. 

When  land  descends  to  the  heir  or  isdevised, 
and  a  naked  power  of  sale  is  given  to  an  execo- 
tor.  as  in  this  case,  the  heirordevisee  isenthled 
to  the  profits  and  mssensioD  until  tbe  sale. 
Seymour  Y.  Bull,  8  Day,  889;  Perry.  Trusts, 
^  769. 

There  is  no  general  power  of  sale;  it  is  only 
for  the  purpose  of  holding  or  conveying  in 
trust.  If  the  executors  decided  to  hold  it  in 
trust,  it  might  be  necessary  to  sell  the  child's 
share;  or  possibly.  If  not  imtctlcable  to  divide, 
to  sell  the  shares  of  all  in  a  particular  piece  oC 
real  estate.  It  was  only  for  these  purposcB 
that  they  have  any  power  of  sale  at  all. 

A  power  must  be  strictly  executed  or  the  coa- 
veyance  faila  Perry,  Trusts,  S§  511  a,  511  &, 
788, 785.  789. 

A  purchaser  from  one  selling  under  a  power 
must  at  his  peril  see  that  the  power  la  Imllv 
executed.   i3.  gS789,79a 

A  power  to  sell  for  a  certain  purpose  or  in  a 
certsm  contingency  wiU  not  authorize  a  sale 
for  any  other  purpose  or  in  any  other  contiD- 
gencv;  and  the  purchaser  is  Imund  to  know 
whether  the  sale  is  for  such  purpose  or  in  BDch 
contingenc^y.  If  it  is  not,  bis  title  fails.  Be 
must  at  his  peril  ascertain  whether  the  taeto 
justify  the  execution  of  the  power.  Id, 
224,  769. 

Whether  the  recital  in  this  deed  "it  bein; 
necessary,  in  my  opinion,  to  carrv  Into  effect  | 
the  provisions  of  said  will,  to  make  this  con- 
veyance, and  for  tbe  purposes  therein  ex- 
pressed," is  Bufiicient  or  not,  it  does  not  con- 
clude.  The  grantee  of  the  executor  claiminic 
against  the  devisees  or  their  grantee  the  plaint- 
iff, must  show  that  the  existing  facts  were  sadi 
as  to  authorize  the  executor  to  sell,  and  brought 
tbe  case  within  the  terms  of  the  power.  StewM 
V.  Win^hip.  1  Pick.  825;  Minot  v.  Preteott,  14 
Mass.  496;  Lamed  v.  Bridge,  17  IMck.  889;  I 
Perry,  Trusts,  §§  334,  769  ;  Bug.  Pttw.  287:  I 
Hill,  Trust.  478,  note  3. 

A  widow  had  power  imder  a  will  to  mort- 
gage for  her  support.  It  was  held  that  she 
could  not  mortgage  for  $1,600.  unless  theiriiolF 
amount  was  needed  for  her  sappmt.  Pnne  r. 
Bamet,  100  Mass.  471. 

Where  power  to  sell  is  on  contingeni^,  sale 
cannot  be  made  unless  contingency  happens. 
And  that  is  a  question  of  fact  for  the  jury. 
If  contingent^  has  not  happened,a  deed  recitiaf 
the  power  is  invalid.  Steiena  v.  Wintkip;  Mi- 
not  V.  Preteott;  and  Lamed  v.  Bridge,  eupn; 
Bathhun  v.  Gallon,  15  Pick.  486;  Johnwnr. 
Battelle,  125  Mass.  458. 

In  Jhmniman  v.  Sanderton,  18  Allen,  193. 
the  sale  was  sustained,  but  the  power  andior- 
ized  a  sale  If  deemed  expedient  to  raise  money 
for  any  purposes  of  tlw^wilL  i 
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The  contingeocy  on  which  sale  may  be 
made  is  a  conaition  precedent,  and  must  exist 
before  a  sale  can  be  made.  Bug.  Pow.  267  ; 
Hill,  Trust.  478,  noU  2. 

If  the  power  is  to  sell  to  invest  in  a  particu- 
lar way,  the  purchaser  is  bound  to  see  to  the 
application  of  the  purchase  money.  Sugd. 
Pow.  268;  Dm  v.  Martin,  4  Term  S.  89. 

It  follows  that  no  condition  of  things  existed, 
when  Brewer  made  his  deed,  which  authorized 
a  sale  under  the  power,  and  the  deed  to  Cobb 
and  Jacobs  is  absolutely  void. 

The  title  of  complainant  to  ^  of  the  land 
under  his  deed  from  the  devisees,  is  com- 
plete in  him,  and  the  deed  of  Brewer  to  Cobb 
and  Jacobs,  being  invalid,  is  a  cloud  upon  com- 
plainant's title  and  should  be  removed.  The 
iDvalidity  of  the  deed  is  not  apparent  on  its 
face,  hence  equity  has  jurisdiction.  Brigga  v. 
Mnmn,  71  Me.  285;  3  Dan.  Ch.  1961,  note; 
I  Stonf,  Eq.  i§  700.  711;  ITubbdl  v.  Gun-ier, 
10  AlteD.  883;  Knight  v.  Ma^fierry,  48  Me. 
158;  Orooker  v.  Orooker,  46  He.  260;  Ghafee  v. 
Bank,  71  Me.  529. 

The  acta  and  agreements  on  the  part  of 
Brewer,  followed  by  Hanson's  purchase  of  the 
several  shares  of  the  devisees  and  paying  his 
money  therefor,  amounted  to  an  assurance  and 
uodertaking  by  Brewer  that  he  had  no  occasion 
and  would  not  execute  the  power  of  sale  in  the 
will,  and  authorized  Hanson  to  purchase  of  the 
devisees  directly.  It  was  then  a  fraud  in  Brew- 
er, after  Hanson  had  made  these  purchases  in 
good  faith,  relying  upon  Brewer's  assurance 
that  if  Hanson  could  obtain  the  share  of  Edwin 
he  should  have  the  others,  for  Brewer  to  at- 
tempt, as  be  did,  to  exercise  the  power  in  the 
will  on  February  10.  He  was  estopped  to  do 
this.   Sajf.  Pow.  411. 

This  state  of  facts  as  between  Brewer  and 
Hanson,  amounted  to  an  agreement  to  execute 
the  power  in  favor  of  Hanson,  if  any  circum- 
stances should  exist  to  authorize  its  execution; 
and  although  resting  in  parol,  there  was  such 
part  execution  as  would  operate  a  fraud  on 
Hanson,  unless  performed,  and  in  such  case 
eqriity  will  compel  performance.  The  bill  is 
drawn  to  cover  uiis  condition  of  things.  Hill, 
Trust.  477;  Mortlaek  v.  BuUer,  10  Ves.  816; 
Puh^er  V.  Wftterman,  78  Me.  284. 

Beades,  the  record  of  Hanson's  deeds  on 
February  16  and  18  was  notice  to  Cobb  and 
Jacobs.  Although  not  deeds  from  Brewer, 
they  were  deeds  nt»u  the  heba,  uid  Cobb  and 
Jacobs  both  knew  that  the  title  was  in  the  heirs 
and  not  in  Brewer;  and  tbey  personally  knew  all 
the  hc-irs.  It  certainly  gave  them  sufficient 
knowledge  to  put  them  on  inquiry,  before  they 
took  ft  deed  from  Brewer  under  liis  power,  and 
that  i ;  good  notice.  Piiwree  v.  Coffin,  12  Gray, 
807;  Suff.  Pow.  851;  Perry,  Trusts,  §  228, 
224;  HiU,  Trust,  pp.  510,  511,  513,  rwie  4. 

Knowledge  of  the  existence  and  terms  of  an 
agreement  for  sale  of  land  te,  in  equi^,  suffl- 
aenl  to  prevent  one  who  has  it  from  acquiring 
rights  in  fraud  of  that  agreement.  It  puts  him 
on  inquiry  and  it  is  bis  own  fault  if  he  fails  to 
inform  himself  of  the  validity  and  force  of  the 
weement,  before  undertaking  to  acquire  title. 
OonnShaa  v.  Thomptm,  111  Mass.  271;  Sug. 
Pow.  411;  Clark  t.  mrU,  22  Pick.  240. 

Brewer  had  no  li^nding  agreement  witii  Cobb 
and  Jacobs.  It  was  all  dependent  on  obtaining 
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deeds  from  Edwin,  as  the  case  abundantly 
shows.  If  this  condition  did  not  exist,  it  was 
a  mere  parol  agreement,  nothing  done  by  either 
party  which  equity  would  regwxi  as  such  part 
performance  that  it  should  be  enforced  to  pre- 
vent a  fraud.  Potter  t.  Jaeobt,  111  Mass.  82; 
Pulsifer  T.  'Waterman,  78  Me.  284. 

The  conveyance  to  'Cobb  and  Jacobs  was  in 
fraud  of  Hanson,  and  should  be  canceled;  or 
they  should  be  treated  as  holding  it  in  trust  for 
Hanson,  and  compelled  to  convey  to  him,  to 
accomplish  the  agreement  between  Brewer  and 
Hanson,  if  Brewer  had  power  to  convey.  Pul- 
ler V.  P»reiwU,  126  Mass.  9SZ. 

In  suit  against  an  administrator  it  is  not  neces- 
sary to  make  the  heir  a  party.  Story,  Eq. 
S§  140,  141. 

It  is  not  always  necessary  that  all  parties  in- 
terested in  the  subject  matter  should  be  parties. 
Here  they  are  represented  by  the  executor.  Id. 
^%  142, 144. 

Jtfmr».TraiDkts  Larrabaetfor  defendants: 

The  strict  rule  Is  that  all  persons  materially 
interested  in  the  subject  of  the  suit,  however 
numerous,  ought  to  be  parties,  that  there  may 
be  a  complete  decree  between  all  parties  having 
material  interests.  Stoir,  Eq.  Pi.  S  76  c  («.  4.) 

"A  court  of  equity  will  be  carefm  to  have  all 
the  parties,  who  apparently  have  an  interest  In 
the  subject  matter  of  the  suit  which  may  be 
affected  by  the  decree,  before  them;  giving  all 
an  opportunity  to  be  heard;  so  that  such  decree 
may  be  made  as  will  effectually  bind  all  and 
settle  the  rights  of  all  thus  interested."  Brown 
V.  JoknaoH,  53  Me.  248;  Pierce  v.  Faunce,  47 
Me.  507;  Morae  T.  Mackiaa  Water  Pimm'  Co.  42 
Me.  119. 

When  it  Is  manifest  upon  the  face  of  bill 
that  the  alleged  agreement  or  promise  was  a 
mere  matter  of  conversation  and  not  an  agree- 
ment in  writing,  then  a  demurrer  will  lie. 
Walker  v.  Locke,  5  Gushing,  90;  Ahrend  v. 
Odiome,  118  Mass.  268. 

Under  the  provisions  of  the  will,  the  executor, 
Henry  M.  Brewer.had  full  power  and  authority 
to  make  the  convevance  to  the  respondents, 
Cobb  and  Jacobs,  which  is  here  complained  of. 
Wnu.  Mtrt.,  549;  2  Redf.  Wills.  122,  128,  124; 
Perry,  Trusts,  S501;2  3pence,  866,  867;  Ching 
V.  Bmerp,  16  Pick.  107. 

"Executors  can  deal  with  real  estate  only  as 
they  are  empowered  to  do  so  by  the  will  of 
testators.  Purchasers  must  then  look  to  the 
will  for  the  power  of  the  executor.  If  ibsr 
purchase  in  good  faith,  from  an  executor  with 
full  power  to  sell,  they  will  take  a  good  title." 
Perrv,  TrusU,  g§  324,  218,  219. 

Wnatever  the  executor  may  have  done  to 
affect  his  right  to  exercise  the  power  conferred 
upon  him,  or  whatever  agreement  he  may  have 
made  with  others,  relative  to  the  property  or  a 
conveyance  of  it,  could  not  affect  them  unless 
they  had  actual  knowledge  of  it.  The  same 
principle  applies  as  in  cases  of  sale  of  real  or 
personal  property,  acquired  by  fraud  of  vendor, 
to  an  innocent  vendee  for  valuable  considera- 
tion. Samee  v.  Brewer,  3  Pick.  184;  Green  v. 
Tanner,  8  Met.  411;  Bobbins  v.  Batet,  4  Cush. 
104;  Hoffman  v.  J!fobie,  6  Met.  68;  Wifman  v. 
,  2  Gray,  141. 

record  cannot  be  i^|;arded  as  giving 
notice  of  any  facts  not  Btatea  in  it.  Mebertt  t.  ■ 
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"Record  of  deed  is  only  notice  of  what  it 
contains  and  not  of  any  coDtemporaneous  agree- 
ment." 86  Am.  Dec.  186. 

"A  recorded  deed  is  constructive  notice  only 
to  those  who  claim  under  tlie  same  ffrantor. ' 
%)offord  V.  Weston,  29  Me.  140;  ^)berts  v. 
Bourne,  23  Me.  165,  169;  Bate$  v.  JSorcnm,  14 
Pick.  224,  281;  Tilton  v.  Hunter,  24  Me.  29. 

Walt<»ii«  lA,  delivered  the  opinion  of  the 
court: 

Tbis  is  a  snit  In  eciuity.  The  contention 

is  !n  relation  to  the  title  to  real  estate.  One 
party  claims  title  by  a  deed  from  the  executor 
of  Jonathan  Smith.  The  other  party  claims 
title  to  thirteen  twentieths  of  the  estate  by 
deeds  from  four  of  Jonathan  Smith's  heirs. 
The  defendants  are  Henry  M.  Brewer,  the  ex- 
ecutor of  Jonathan  Snuth.  and  a«orge  W. 
Cobb  and  Elias  M.  Jacobs,  the  purchasers  from 
the  executor.  The  plaintiff  is  the  purchaser 
from  the  heirs.  He  contends  that  the  heirs 
had  authority  to  convey.  And  he  contends 
further,  that  if  the  legal  title  was  in  the  execu- 
tor and  he  alone  had  authority  to  convey,  still, 
the  equitable  and  beneficial  interest  was  in  the 
heirs,  and  thaH  be  parchased  from  them  with 
the  knowledge  and  consent  of  the  executor, 
and  with  a  promise  from  him  that  the  title 
should  be  made  good.  And  he  avers  that  at 
the  time  of  the  conveyance  from  ihe  executor 
to  Cobb  and  Jacobs,  they  knew  of  his  purchase 
from  the  heirs  and  of  the  apreement  of  the 
executor  to  be  bound  by  it.  And  he  claims 
that  under  these  circumstances  the  purchase  of 
Cobb  and  Jacobs  from  the  executor  was  fraud- 
ulent and  coltusiTe;  and  he  asks  that  the  deed 
to  them  may  be  canceled  and  his  title  made 
good. 

We  think  the  relief  prayed  for  cannot  be 
granted.  The  evidence  ^ows  clearly  that  Cobb 
and  Jacobs  were  the  first  to  bargain  for  the 
land,  md  that  the  plaintiff's  efforts  to  obtain 
the  title  were  made  with  a  full  knowledge  of 
this  fact.  Their  wirchaae  was  not  an  Inter- 
ference with  his.  His  was  an  attempted  inter- 
ference with  theirs. 

There  is  no  doubt  that  the  legal  title  and  the 
authoritv  to  convey  were  vested  in  the  executor. 
It  is  well  settled  that  an  authority  to  sell,  vested 
In  an  executor  by  the  testator's  will,  vests  In 
him  the  legal  dtte  alsa  Biekard«m  t.  Wood- 
burg,  48  Me.  206;  Dwrina  v.  Adams,  87  Me.  266. 

Jonathan  Smith's  will  authorized  the  execu- 
tor to  make  such  conveyances  and  disposition 
of  his  estate  as  should,  in  the  opinion  of  the 
executor,  be  necessary  to  carry  into  effect  the 
provisions  of  the  vrill.  Such  a  power  vests  in 
the  executor  an  authority  to  sell,  limited  only 
by  his  own  judgment  of  what  is  necessary  to 
carry  Into  effect  the  provisions  of  the  will: 
and  OT  necessary  implication,  as  the  cases  cited 
will  show,  also  vests  in  him  the  legal  title. 
Having  the  leg^  title  and  authority  to  sell, 
the  executor,  by  his  deed  to  Cobb  and  Jacobs, 
conveyed  to  them  a  perfect  title;  and  under 
the  circumstances  disclosed  by  the  evidence, 
there  is  no  rule  ot  law  or  equity  which  will 
jusUfy  the  court  in  disturbing  it.  As  already 
stated,  Cobb  and  Jacobs  were  the  first  to  bar- 
gain for  the  property.  Their  contract  for  the 
purchase  of  it  was  as  complete  as  a  contract  for 
the  purchase  of  real  estate  can  be  which  is  not 
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reduced  to  writing  and  a  deed  for  the  convey- 
ance of  it  not  yet  executed.  The  plaintiff's  at- 
tempt to  obtun  a  title  through  the  bdrs  was 
an  effort,  knowingly  and  intentionally  made 
with  a  view  and  wnb  the  intention,  if  posable. 
to  thereby  discourage  and  prevent  Cobb  and 
Jacobs  from  completing  their  purchase  from 
the  executor.  This  court,  sitting  as  a  court 
equity,  cannot  lead  its  aid  to  render  sudi  tt 
effort  successful. 

Bitt  dtmUted,  with  me  bill  iifeottafbr  the 
dtftndantt. 

Peters.  Ch,  J.,  Virgin,  Idbbey.  FoBtar 

and  Hxikell,  JJ.,  concurred. 


Aaron  S.  COBB 

V. 

Moses  CORBITT. 

To  entitle  the  plaintiff  to  recover  in  an  ac- 
tion under  the  statute  for  "doable  the 
vaine  and  expenses"  of  building  the 
pmrtion  of  the  division  fence,  between 
the  lands  of  the  parties,  assigned  bv 
fence  viewers  to  the  defendant  to  build, 
it  mnat  appear  that  the  plaintiff  has 
built  the  whole  of  the  portion  thus  as- 
signed. 


0 


(Oxford  Decided  April  28. 1886.} 

N  exceptions  by  defendant,  to  a  ruling  ttial 
the  fact  that  the  plaintiff  had  neitiiier  cont- 
pleted  the  portion  <tf  the  division  fence  assigned 
by  fence  viewers  to  him  to  buikl,  nor  all  oi  the 
defendant's  portion,  constituted  no  defease. 
Sustained. 
Mr.  J.  P.  Swaaey,  for  defendant: 
Under  the  statute,  R  8.  chap.  22.  ^  5,  we 
assume  that  the  plaintiff  Is  not  entitled  to  claim 
double  the  amount  expended  In  building  aoy 
I^rt  of  the  fence  assigned  to  the  defendant,  un- 
til he  bas  completed  the  whole.  The  statute 
beinjj^  penal  as  well  as  remedial,  this  court  Ims 
held  it  should  be  strictly  construed.  AhboU  v. 
Wood,  22  Me.  546. 

The  law  does  not  make  either  party  the  judge 
of  what  he  should  do  in  the  premises,  or  whst 
he  shall  leave  undone;  but  when  the  comidain- 
ant  has  completed  such  fence  and.  after  doe 
notice  given,  it  has  been  adjudged  suffldoit, 
etc.,  he  has  his  remec^  as  |»onded  hi  R  S- 
chap.  23,  §4. 
Mmn.  Blabee  and  Heni^>  f <»  plaintiff. 

Foatttr*  J.J  delivered  the  t^dnim  of  the 

court: 

The  plaintiff  *  and  defendant  are  occupants 
and  owners  of  adjacent  lands.  Having  dis- 
agreed respecting  their  obligation  to  maintain 
a  partition  fence  between  them,  on  ap|dicatioD 
of  the  plaintiff,  the  fence  viewers  of  the  town, 
after  due  proceedings,  in  relation  to  which  do 
question  is  raised,  as^gned  to  the  parties  their 
respective  shares  in  such  partitkm  fence.  Stf 
this  assignment  the  plaintiff  was  to  bnild  a  cer- 
tain spewed  portion  of  the  fence  in  the  center, 
and  the  defendant  was  to  build  the  residue  st 
each  end.  The  time  ha^iig  dttpsed  in  wbicb 
each  was  to  bwiJ?LJMl  @t>^W«ieiice.  Ite 
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plaintiff  having  built  a  part  only  of  the  fence 
thus  asdgncd  to  him,  proceeded  and  buUt  that 
portion  of  the  fence  assifi:ned  to  the  defendant 
it  one  end  of  the  line,  tlie  remaining  portion 
assigned  to  the  defendant  and  a  part  of  that 
as^gned  to  the  plaintiff  never  having  been  built. 

llois  action  Is  brought  under  ^jg  5  and  6,cfaap. 
33,  R.  S.,  to  recover  double  the  value  ot  so 
much  of  that  part  of  the  division  fence  as  was 
assigned  to  toe  defendant  and  built  by  the 
plaintiff. 

The  defendant  makes  no  objection  to  the 
regularity  of  the  prooeedingsof  the  fence  view- 
ers in  matter  of  form,  but  contends  that  the 
plaintiff  is  not  entitled  to  recover  in  this  action 
upon  other  grounds.  His  position  is  tliat  the 
plaintiff,  having  built  only  a  portion  of  that 
part  of  the  fence  assigned  to  the  defendant,  is 
not  entitled  to  recover  double  the  amount  ex- 
pended in  building  only  such  portion,  the  re- 
mainder never  havmg  been  completed. 

And  such  is  the  opinion  of  the  court.  The 
remedy  being  one  affwded  by  statute,  the  plaint- 
iff,  to  entitle  mmself  toarecoTNy,  must  showa 
compliance  with  its  provisions.  He  is  not  en- 
titled to  enforce  the  statute  penalty  against  the 
defendant,  for  his  own  benefit,  until  he  has 
performed  what  the  law  requires  at  bis  hands. 
8uch  remedy  is  penal  as  well  as  remedial  and 
will  not  be  extended  by  implication  to  cases 
not  clearly  embraced  within  the  provisions  of 
the  statute  which  the  i^aintiff  invokes  In  his 
own  behalf.  Abbott  v.  Wood,  33  He.,  541;  Wood 
V.  Adami,  86  N.  H.  86. 

Ttiat  part  of  the  statute  under  consideration, 
section  6,  provides  that,  "If  any  party  re- 
fuses or  neglects  to  build  and  mainbtin  the  part 
thus  assigned  him,  it  may  be  done  by  the  ag- 
grieved  party,  who  is  entitled  to  double  the 
value  and  expenses,  to  be  ascotained  and  re- 
covered as  provided  in  section  4."  It  is 
"the  part  thus  assigned"  which  the  aggrieved 
party  is  authorizea  to  build,  upon  renisalor 
Deglect  of  tbeothn'  party,  ana  not  any- fnction 
of  such  part. 

And  when  we  examine  section  4,  to  which 
reference  is  made  for  the  manner  of  ascertain- 
ing and  recovering  the  amount  to  which  the 
aggrieved  party  may  be  entitled  under  secdons 
5  and  6,  it  will  be  seen  that  one  of  the  pre- 
requisites to  a  recovery  there  is  that  the  party 
complaining  has  "completed"  such  fence.  No 
other  conclusion  can  be  reasonably  arrived  at 
than  that  the  plaintiff,  before  he  can  be  entitled 
to  recover  in  this  case,  must  show  that  he  has 
complied  with  the  statute  and  built,  of  the 
fence  in  qoestion,  "the  part  thus  assigned"  to 
the  defendant.  The  building  of  a  moiety  of 
such  part  Is  not  the  building  of  iixe  part  con- 
templated by  the  statute;  and  a  multiplicity  of 
suits  is  not  to  be  favored  where  one  is  all  that 
was  Intended  to  be  given. 

Exeeptiont  Biutmned. 

Peters. CA.  J.,  Walton^Virgln,  IJbb«y 
and  HMkell,  JJ.,  concurred. 


STATE  of  Maine 

James  M.  BUCK. 

An  Indietme&t  for  maintaioing  a  liquor 
nuisance  is  good*  which  contains  an 

VR. 


averment  that  the  defendant,  at  a  time 
and  place  stated,  used  a  building  for 
the  illegal  keepinir  and  sale  of  intox- 
icating liqnora;  although  it  oontalns  a 
fbrther  allegation  that  ne  thereby  ren- 
dered himself  flr<^tT  of  keeping  a  nnia- 
anee.  with  the  blank  space  of  the  time 
left  nnfilled. 

(Kennebec — Doolded  April  T,  DBSS.) 

EXCEPTIONS  to  the  rulinj:  of  the  Su- 
perior Court  in  overruling  the  defendant's 
motioq  in  arrest  of  judgment.  Overruled. 
Mr.  H.  H.  Heath,  for  defendant: 
The  motion  in  arrest  of  judgment  presents 
the  [toint  Involved.  "Said  indictment  Is bad,for 
uncertainty  in  the  following  particular:  that 
it  contains  therein  no  definite  allegation  of  the 
time  when  said  respondent  was  guilty  of  the  of- 
fense charged." 

If  an  allegati<ai  has  reference  to  the  day  of 
the  finding  of  the  indictment  and  not  to  the 
time  of  the  offense,  the  indictment  is  insuffi- 
cient.  State  V.  7%i/r«ft'n,  85  Me.  206. 

In  State  v.  Baker,  84  Me.  93,  the  allemtlon 
of  time  was  "on  or  about"  aspecified  day.  Held, 
fatally  defective. 

In  State  v.  Thurttin,  supra,  the  precise  point 
now  involved  was  settled. 

In  State  v.  JacJaon,  89  Me.  291,  two  different 
dates  were  alleged  in  the  indictment  and  all  sub- 
sequent averments  as  to  time  were  introduced 
bv  the  use  of  the  words  "then  and  there."  Such 
pleading  was  held  insufficient,  as  it  would  be 
uncertain  to  which  time  the  word  "then"  would 
refer.    Jane  v.  State,  8  Mo.  61. 

Instates.  Hurley,  71  Me.  854,the  courtsays: 
"Where  more  times  than  one  have  been  men- 
tioned Id  the  indictment  it  is  not  sufficient  to 
use  the  words  'then  and  there'  because  it  Is  un- 
certain to  which  of  the  times  previously  named 
they  refer.  1  Bish.  Cr.  Pro.  3d  ed.  ^  414; 
State  V.  HiU,  65  Me.  865." 

The  same  reasoning  would  apply  when  the 
words  "said  day"  have  been  used  following 
aUegations  of  more  times  than  one. 

In  suae  V.  Day,  74  Me.  S30,  334,  the  forego- 
ing cases  ate  dted  and  approved.  In  that  case 
four  dates  were  referred  to  in  the  body  of  the 
indictment  followed  by  the  averment '  'then  and 
there."  Held,  insufficient  because  not  alleged 
with  precision  and  certainty.  It  Is  there  held 
to  be  a  "fixed  rule  of  criminal  pleading  Uiat  no 
indictment  whatsoever  can  be  good  without  pre- 
cisely showing  a  certain  year  and  day  of  the 
matoia]  facts  alleged  in  ft." 

Mr.  W.  T.  Halnea.  Attorney,  for 

State: 

This  Is  a  statutory  nidsance;  the  keeping  of 
the  place  is  the  gist  of  the  offense;  several  inde- 

rdent  causes  may  be  set  out  as  constituting 
Proof  of  either  of  them  proves  the  ntu- 
sance.  Proof  of  all  proves  no  more.  State  t. 
Lang,  68  Me.  815. 

If  a  fact  bestatedastotlme,  with  repugnancy 
or  uncertainty,  the  indictment  will  be  bad.  All 
unnecessaiT  words  may,  on  trial  or  arrest  of 
judgment.  t>e  rejected  as  surplusage,  if  the  In- 
dictment would  be  good  on  striking  them  out. 
Whart.  Cr.  L.  §  622. 

The  indictment  is  so  plain  that  he  who  runs 
m^  read.  The  defoidant  had  full  knowledgei 
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or  information  by  tbe  indictment,  of  tlie  offense 
with  which  he  was  charged  and  called  upon  to 
plead  to.  Exceptions  must  be  orerruled.  Bee, 
CommonieealtA  v.  MeKenney,  14  Gray,  1. 

Walfc<»ii»  J.,  delivered,  the  opinion  of  the 
court: 

The  defendant  has  been  tried  on  an  Indict- 
ment charging  him  with  keeping  a  liquor  nui- 
sance, and  found  guilty  by  the  verdict  of  a  jury. 
He  moves  in  arrest  of  juagmeDt,OD  the  ground 
that  the  indictment  contains  no  definite  allega- 
tion of  the  time  when  the  offense  was  commit- 
ted. 

An  examination  of  the  indictment  discloses 
the  fact  that  one  of  the  blanks  intended  for  a 
date  is  left  unfilled.  But  this  blank  is  In  that 
portion  of  the  indictment  which  characterizes 
the  defendant's  act,  and  declares  that  it  ren- 
dered him  guilty  of  keeping  a  nuisance.  The 
fact  that  he  used  a  building  for  the  illegal  keep- 
ing and  sale  of  intoxicating  liquors  is  averred, 
wnh  time  and  place,  in  the  usual  manner.  But 
the  alleration  Uiat  he  theiel^  rendered  himself 
Kuilty  keeping  a  nuisance  is  made,  with  the 
blank  space  for  the  time  left  unfilled. 

It  is  tne  opinion  of  the  court  that  the  whole 
averment  is  immaterial  and  might  have  been 
left  out  without  impairing  the  indictment.  It 
haa  no  other  effect  uum  to  advise  the  court  <rf 
the  legal  consequences  of  the  act  already  stated; 
and  01  this  the  court  would  take  judicial  notice 
without  the  averment.  It  does  not  state  a  trav- 
ersable fact.  And  bein^^  Wholly  immaterial, 
the  omission  to  afl9x  to  it  a  date  is  unimpor- 
tant. Besides,  the  date  is  certain  without  being 
stated.  It  is  the  illegal  use  of  the  building  that 
constitutes  the  nuisance;  and  when  the  time  of 
the  formra-  is  stated,  the  time  of  the  latter  is 
made  certain ;  for  they  are  in  point  of  time  nec- 
essarily contemp<muieous. 

It  is  therefore  the  opinion  of  the  court  that 
the  indictment  does  contain  a  legal  and  suffi- 
cient statement  of  the  time  when  the  offense 
was  committed. 

Eox^Uona  omruled. 

Peters,  Ch.  J.^  Daulbrth,  Ubbey,  Em- 
ery uid  Foster  J  J,,  concurred. 


Charles  MERRILL,  Admr., 
Inhabitants  of  NORTH  YARMOUTH. 

1.  It  is  settled  law  in  Maine  that,  in  an  ac- 
tion a,|raJnst  a  town  to  recover  diua- 
ages  for  the  death  of  a  person ,  alleged  to 
have  been  caused  by  the  negl^ence  of 
the  town  in  not  keeping  one  of  its  ways 
in  repair,  the  borden  of  proof  la  npim 
the  pIftintiiFto  show  dne  eare  on  the 
part  of  the  deceased. 

2.  Facta  stated  which  were  held  by  the 
tioort  to  constitute  contribntory  neg^U- 
g^nee. 

(Cumberland  Decided  April  7,1686.) 

ON  exceptions  by  the  plaintiff  to  the  Instruc- 
tions of  the  presiding  Justice,  directing  the 
jury  to  return  averdict  for  the  defendants.  Our- 


This  is  an  action  brought  by  the  adminis- 
trator of  the  estate  of  Oliver  B.  CorUss  for 
dunages  for  the  loss  of  the  life  of  his  intestate 
bv  reason  of  a  defective  way  in  the  defendant 
Town.  The  action  is  brought  under  the  pro- 
visions of  Rev.  Btat.  chap.  18,  g  80. 

Meam,  Woodman  ft  Thompeon*  fbr 
plaintiff : 

The  facts  are  stated  in  the  <^inion. 

The  defendants  rely  upon  two  grounds  to 
sustain  the  direction  :  1.  The  tack  of  twenty- 
four  hours'  notice  to  the  Town,  of  the  defective 
condition  of  the  way.  2.  The  contributoiy 
negligence  of  plain  tiffs  intestate  in  driving 
into  the  overflow  and  attempting  to  croes  the 
intervale. 

The  question  whether  or  not  the  way  was  de- 
fective m  and  of  itself,  in  its  construction,  was 
a  question  of  fact  upon  which  the  plaintiff 
^ould  have  been  permitted  togotothejuir. 

It  is  difficult  to  determine  what  would  be 
and  what  would  not  be  a  defect  that  would 
render  a  town  responsible  in  damages  for  in jmy 
received  upon  a  highway.  It  may  be  a  queS' 
tion  of  law  or  of  fact,  or  of  law  and  fact  com- 
bined, according  to  circumstances.  If  the  evi- 
dence is  clear  and  undoubted  it  may  be  so  pal- 
pable a  case  that  the  law  can  settle  it  one  way 
or  the  other.  The  doubtful  cases  belong  usu- 
ally to  the  jury  fat  dedrion.  ATjcAob  v.  Athaa^ 
66Me.  404. 

What  obstructions  or  inconvenienoee  will 
render  a  highway  defective,  so  as  to  make  the 
town  liable  if  an  injury  is  Uiereby  occasioned, 
is,  to  a  considerable  extent,  a  matter  of  opinion 
or  judgment.  The  same  is  true  as  to  what 
constitutes  due  care.  The  court  must  not,  there- 
fore, assume  that  the  juiy  have  acted  dishonest- 
ly OT  perversely,  simply  because  they  may  have 
come  to  a  oondusion  different  from  that  to 
whidi  the  court  would  have  otnae  upon  the 
same  evidence.  Wedet  t.  ParmmMfidd,  66  Me. 
286. 

Each  case  must  depend  somewhat  upon  its 
peculiar  facts.  Of  course,  whether  a  road  is 
or  not  out  of  repair  is  genially  for  the  jury  to 
decide.    Card  v.  BUttcorth.  65  Me.  6S8. 

It  was  for  the  jury  to  decide  whether  on  the 
evidence,  the  defendants  had  used  ordinary 
care  and  also  whetherthe  sidewalk  was  reasiw- 
ably  safe.   HfiU  v.  Lowdl,  10  Gush.  261, 

But  what  is  a  defect  and  whether  any  de- 
fect however  slight  exists  is  to  be  submitted  to 
the  jury.  The  law  has  not  prescribed  what  im- 
perfecuons  in  a  road  would  constitute  the  de- 
fect referred  toin  the  statute.  Itwasafoctfior 
the  jury  to  settie  what  condition  would  render 
it  safe  or  otherwlaa  Lammee-v.  Ml.  Vernm, 
85  Me.  104. 

If  there  had  been  nothing  more  than  a  single 
stout  iHillng  on  the  westerly  side  of  the  iMd 
along  this  dangerous  part,  the  oveifiowing 
water  would  hsve  been  powerless  for  evil,  as  the 
deepest  water  in  the  roadway  was  only  three 
feet  two  inches  deep.  The  current  might  have 
swept  decedent  up  against  the  railing  but  it 
could  not  have  swept  him  to  his  death,  so  that  in 
this  respect,  regarding  the  overflowing  water 
as  a  detect  of  which  the  Town  had  not  had 
twenty-four  hours'  notice,  and  the  abafence  of  a 
railing  as  a  separate  or  independent  defect,  the 
case  travels  on  all  fours  with  tbatoil^uUimf 
y.  Window,  74  Me.  whkh  cue  tke 
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plaiDtifl's  horse  shied  at  a  hole  in  a  culvert,  and, 
there  beiiig  no  railing  by  the  lAde  of  the  war, 
plrintiff  was  upset  in  the  ditch.  The  hole  in 
the  culvert  bad  been  In  existence  but  a  few 
hours.  The  defect  alleged  was  the  lack  of 
railing. 

If  it  once  be  granted  tliat  there  is  ground 
for  any  difference  of  opinion  among  ordinary 
men,  the  conclusion  follows  irre^ibly  that 
the  queetimi  was  one  which  should  have  been 
left  to  the  jury.  See,  Weeks  t.  Paraonsfidd,  au- 
pra;  also,  Lawlew  v.  Conn.  B.  R.  R.  Go.  186 
Mass.  8;  Orumpton  v.  Solon,  11  Me.  887. 

In  Mayo  v.  Boston  Maine  R.  R.  Go.  104 
Mass.  143,  the  court  says:  "However  indic- 
ative of  carelessness  the  circumstances  may 
seem  to  the  court,  if  there  be  anv  evidence 
npw  which  it  is  competent  for  the  juiy  to 
find  that  reasmable  care  was  in  factexercued, 
it  is  proper  to  submit  it  to  them." 

Lest  the  rule  in  Merrill  v.  Hampden,  26  Me. 
280.  to  the  effect  that  it  is  the  duty  of  the 
plaintiff  to  prove  afflrmntively  that  he  was  in 
the  use  of  ordinary  care,  be  invoked  against 
OB,  we  wish  to  caU  attention  to  the  modification 
of  this  rule  whldb  seems  to  be  welt  established 
in  cases  where,  as  in  the  present  case,  it  is  im- 
possible to  adduce  direct  evidence  of  care. 

In  Fosier  v.  Dixfield,  18  Me.  880,  which  ia  an 
early  case  brought  before  the  modification  of 
the  rules  of  evidence  allowing  parties  to  testify. 
Chief  Juttux  Weston  says :  "  It  is  contended 
Uiatthe  plaintiff  is  bound  aiSrmatively  to  prove 
due  care  cm  his  put.  It  may  well  be  doubted 
wbetiber  this  should  be  required  in  all  caacs.  If 
direct  and  positive  proof  to  this  effect  Is  essen- 
tial, a  part^  who  sustains  an  injury  by  reason 
of  a  dtaect  in  the  highway,  when  alone  or  when 
the  transaction  was  witnessed  by  no  other  eye, 
would  be  without  remedy.  *  •  *  The  want 
(tf  railing  on  the  bridge  could  not  fail  to  ad- 
monish ae  plaintiff  that  care  was  necessary  for 
bis  own  safety.  *  *  «  In  the  absence  of 
tXi  opposing  proof  it  may  not  he  too  much  to 
infer  care  from  common  experience,  when 
essential  to  personal  security." 

The  rule  thus  laid  down  is  commented  upon 
in  Merrill  v.  Hampden,  and  is  there  admitted  to 
be  the  rule  governing  cases  where  direct  and 
positiTe  proof  of  due  care  Is,  In  the  nature  of 
the  case,  impossible.   See  too,  61  Pa.  St.  881. 

Mr.  Corliss  was  not  bound  to  look  ahead 
from  the  lop  of  the  hill  before  be  came  down 
into  the  intervale  to  take  note  of  the  extent  of 
the  overflow  and  the  force  of  the  current  at  the 
further  side  of  the  intervale,and  it  is  no  evidence 
of  la(^  of  ordinary  care  that  he  did  not  do  so. 
SiU  T.  Seekonk,  119  Mass.  85-89;  Thompson  v. 
Bridgewater,  7  Pick.  189. 

The  case  of  Horton  v.  Ipmeieh,  12  Cush.  488 
is  strong  in  the  plaintiff's  favor,  on  the  point 
that  the  mere  entering  upon  this  overflow  is 
not  in  itself  concliisive  evidence  of  negligence 
on  the  part  of  Mr.  Corliss.  See  also,  Manoney 
V.  Met.  R.  R.  Co.  104  Mass.  78. 

Mettn,  SjranondaAIilbbj.forthe defend- 
ants: 

This  is  not  a  case  Itke  that  cited  by  the  plaint- 
iff, Thompson  v.  BridgetDater,  7  Pick.  189,  where 
the  overflowed  causeway  was  hidden  from  the 
view  untU  the  person  had  reached  the  bridge 
which  adjoined  it  and  had  gone  too  far  to  avoid 
the  danger,  being  unable  to  turn  around  on  the 
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narrow  bridge.  No  such  difficulty  existed  here. 

The  court  in  that  case,  lays  down  the  rule 
that  "If  from  foolhardiness  one  should  plunge 
his  horse  into  water,  which  by  a  flood  had 
covered  a  causeway,  he  knowing  it  to  be  so, 
or  if  he  should  enter  upon  a  bridge  which  he 
saw  >  was  weakened  by  a  storm,  he  ought  not 
to  be  indemnified  for  his  carelessness. 

The  same  court  in  Horton  v.  Ipswich,  18 
Ciuh.  says:  "The  real  point  is  not  wheth- 
er the  plaintiff  was  chargeable  with  negligence 
in  making  his  way  over  the  road,  after  he  had 
entered  upon  it,  or  before  he  had  reached  any 
dangerous  place.  If  so,  he  could  not  in  the  ex- 
ercise of  ordinary  care  proceed  and  take  his 
chance,  and  if  he  should  actually  sustain  dam- 
age look  to  the  town  for  indemnity." 

The  case  of  Fostw  v.  Dii^,  18  Me.  880, 
is  not  the  law  of  this  State,  where  it  expresses 
a  doubt  as  to  "whether  the  plaintiff  is  bound  to 
prove  affirmatively  due  care  on  his  part  in  all 
cases;"  nor  does  the  case  of  Merrill  v.  Hampden, 
26  Me.  240,  reco^ize  this  case  as  establishing 
the  correct  rule  m  cases  where  direct  and  pos- 
itive proof  of  due  cars  is,  in  the  nature  of  the 
case,  impossible.  ThecourtioJlf«pn8lT.iraim>- 
den,  says  that  the  court,  in  Fbster  t.  JXa^lad, 
"ooly  expresses  a  doubt  whetlwr  direct  and 
positive  proof  is  essential." 

We  are  not  disposed  to  contend  that  circum- 
stantial proof  or  due  care  is  not  sufficient,  but 
the  circumstances  must  prove  it.  See,  Qleason 
V.  Bremen,  SO  Maine,  224.  In  this  case  they 
not  only  fail  to  do  that,  but  all  point  in  the 
podte  direction. 

The  rule  is  also  well  settled  in  this  State  since 
the  statute  of  1877,  chap.  206,  that  a  town 
must  have  notice  of  the  actual  defect  produdns 
the  injury;  not  notice  of  another  defect  nor  of 
the  existence  of  a  cause  likely  to  produce  the 
defect;  but,  to  adopt  the  langau;e  of  the  court 
in  8mith^.Bangor,'i%TAft.  262,  "The  notice  must 
be  of  the  identical  defect  which  caused  the  in- 

the  case  of  roads  which  are  not  overflowed 
it  is  well  settled  that  towns  are  not  obliged  to 
maintain  railings  to  prevent  travelers  from 
Btra|in^romthehighway.  W^i^^.EUstDorth, 

This  is  a  case  where  the  primary  cause  is  one 
for  which  Uh  Town  is  not  respondble;  and 
whatever  other  proximate  cause  may  have 
united  vrith  it,  the  Town  is  not  liable,  according 
to  the  doctrineof  Jfi?t^^(i»v.iSizn/£»r(2, 51  Maine, 
127;  at  the  most  itoould  only  be  claimed  that 
the  Town  had  notice  of  the  existence  of  a  cause 
which  at  some  time  or  other  might  be  likely  to 
OToduce  a  defect,  which  this  court,  in  8mythv. 
Banffor,  73  Me.  252,  held  to  be  Insufficient. 

It  Is  mcoe  like  the  case  of  the  culvert,  in 
erson  V.  AMngton,  103  Mass.  682,  which  by  its 
narrowness  caused  the  water  to  overflow;  or 
the  defective  trench  in  Monies  v.  Lynn,  131- 
Mass.  442;  8.  G.  124  Mass.  166,  neither  of  which 
was  hdd  a  defect  for  which  the  town  was  lia- 
ble. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for  the 
death  of  a  person,  caused,  as  is  claimed,  bv  the 
negligence  of  the  defendant  Town  in  not  keep- 
ing one  of  its  highways  in  repair,  f^t^e  trial 
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the  presiding  Judge  directed  tbejury  to  return 
a  Terdict  for  the  defendants.  The  question  is 
whether  this  direction  was  correct.  We  think  it 
was.  It  is  now  the  settled  law  of  this  State 
that  in  such  an  action  the  burden  of  proof  is 
upon  the  plaintiff  to  show  due  care  on  the  part 
of  the  deceased.  State  v.  R.  B.  Cb.  76  Me.  857; 
Letaa  v.  S.  B.  Co.  77  Me.  87. 

It  is  the  opinion  of  the  court  that  in  the  pre- 
sent case  this  burden  isnot  sustained;  that,  on 
the  contrary,  the  evidence  establishes  a  clear 
case  of  contributory  negligence. 

The  deceased  lost  his  life  by  drowning.  No 
one  witnessed  the  accident;  but  the  evidence  is 
such  as  to  leave  no  doubt  that  he  undertook  to 
drive,  with  a  horse  and  pong,  over  a  road  acrosB 
which  was  flowing  at  the  time  a  stream  of  water 
thirty  or  for^  rods  wide  and  in  some  places 
not  less  than  three  feet  deep,  with  a  current 
moving  at  the  rate  of  five  miles  an  hour,  and 
carrying  upon  its  surface  cakes  of  ice  some  of 
which  were  twenty-flve  or  thirty  feel  In  diam- 
eter; and  that,  atsomestageof  bis  journey,  and 
in  some  way,  he  and  his  horse  got  out  of  the 
Toad  and  were  [necipltated  into  the  deeper 
channel  of  the  river  below,  and  drowned. 

Surely,  one  who  knowingly  and  unnecessa- 
rily exposes  himself  to  such  perils  cannot  be  re- 
garded as  in  the  exercise  of  due  care.  We  say 
knowingly,  for  this  accident  h^pened  in  broad 
daylight,  about  the  middle  of  the  forenoon, 
when  the  deceased  could  see  not  only  the  extent 
of  ibe  overflow  but  the  ]»oximity  of  the  river 
and  the  want  of  a  railing  or  other  means  of 
protection,  to  enable  him  to  keep  the  road  and 
to  prevent  his  being  washed  away  by  the  cur- 
rent. And  there  was  nothing  in  the  nature  of 
a  trap.  The  deceased  was  fanmiar  with  the  road. 
He  had  passed  over  it  twice  the  day  before. 
Although  seventy-eight  years  of  age,  he  appears 
to  have  been  in  the  fuU  posaesslon  of  his  men- 
tal faculties  and  blessea  with  good  eyesight. 
All  the  dangers  of  the  dtuation  must  ther^ore 
have  been  known  to  him.  And  he  seems  to 
have  Imtved  them  unnecessarily.  A  mother 
who  rushes  in  front  of  an  approaching  engine 
to  save  the  life  of  her  child  lias  an  excuse  for 
her  rash  act.  One  who,  in  great  peril,  jumps 
from  a  carriage  may  be  excused  for  so  doing. 
One  who  manes  into  a  torrent  of  water  to  res- 
cue one  who  is  drowning  may  he  said  to  act 
under  a  moral  necessity.  But  no  such  mithnt- 
ing  cdrcumstance  appears  in  this  case.  The 
deceased  was  going  from  his  home,  not  toward 
it;  so  that  the  ordinary  anxiety  one  feels  when 
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away  from  home,  to  retnm  to  h,  could  not  have 
influenced  him.  And,  so  far  as  appears,  his 
only  business  was  to  market  a  few^|£s;aiidno 
necessity  for  haste  in  the  performance  of  that 
duty  is  shown.  He  was  not  therefore  impelled 
to  go  forward  by  any  overwhelming  necessity. 
The  act  seems  to  have  been  voluntary  and 
wholly  unnecessary  and  with  a  full  knowledge 
of  the  dangers  to  oe  encountered.  Surdy,  a 
verdict  flnmng  due  care  oa  his  part  could  mA 
be  allowed  to  stand.  The  direction  to  the  jniy 
to  return  a  verdict  for  the  defendants  was  there- 
fore correct.  Heatk  v.  Jaguith,  68  Me.  4SS, 
and  cases  there  cited. 

This  conclusion  renders  it  unnecessary  for  the 
court  to  express  an  oinnion  as  to  whether  the 
Town  was  or  was  not  guilty  of  negligence  in 
not  raising  the  rcMid  so  as  to  render  an  overflow 
impossible;  or  whether,  as  the  plaintiff's  ooon- 
sel  contends,  it  was  remiss  in  not  inoviding  a 
railing  to  prevent  travelers  who  should  attempt 
to  use  the  road  when  overflowed,  "from  being 
swept  to  their  death."  It  is  sufficient  to  say 
that  the  road  was  in  tb6  same  condition  in  whicu 
it  bad  been  "from  time  whoeof  the  memoiy 
of  man  runneth  not  to  the  contrary;"  and  diat 
no  accident  had  ever  before  happened,  and  that 
this  one  would  not  have  occurred  if  the  deceased 
had  used  that  degree  of  caution  which  his 
neighbors  used;  for  those  who  approached  the 
place  that  morning  turned  back  and  did  not 
attempt  to  go  through,  and  no  one  of  the  wit- 
nesses pretends  diat  he  would  have  attempted 
to  drive  through  when  the  deceased  did;  or 
that  he  ever  knew  a  person  to  drive  tb  rough 
when  the  water  was  as  high  as  it  was  then;  and 
however  careless  it  may  have  been  for  the  Town 
to  leave  the  road  in  a  condition  in  which  it  was 
liable  to  be  overflowed,  and  without  a  railing 
to  catch  travelers  who  nught  be  washed  out  m 
it,  still  its  condition  was  as  well  known  to  the 
deceased  as  to  uiy  other  InhaUtant  of  the  Town. 
He  had  passed  over  the  road  twice  the  day  be- 
fore. And  If  it  was  careless  in  the  Town  teal- 
low  it  to  remain  in  that  condition,  it  must  have 
been  equally  careless  in  him,  knowing  its  coo- 
dition,  voluntarily  and  unnecessarily  to  attempt 
to  use  it;  so  that  the  two  negligencies  combined 
to  produce  the  accident;  in  which  caseit  is  well 
settled  that  a  recovery  cannot  be  lud.  Lem* 
V.  R.  B.  Co.  77  Me.  87,  and  cases  cited. 

Exeeptwna  overruled. 

Peters.  Ch.  J.,  Virgin, Libbejr. Foai«r 
and  Hfcakell,  JJ.,  concnned. 


Nora.— In  aoUons  for  damages  for  tajurles  caused 
by  the  alleged  nesllgenoe  of  a  rallraa^  company* 
tbe  burden  Is  on  the  plaintiff  to  shoir  that  he  was 
exerolBlng  due  oare  at  the  time,  and  that  defendant 
was  neffUgent.  101  Mass.  456;  86  Ind.  56B;  Ptttsburg. 
etc..  K.  B.  Co.  V.  McClur^,  66  Pa.  St  SM;  Pennsyl- 
vania B.  K.  Co.  V.  Rlghter,  42  N.  J.  L.  isa 

It  is  absolutely  neoeasary  for  plaintiff  to  ail^: 
"That  the  injury  was  caused  by  or  resulted  from 
the  negllgenoe  of  the  defendant."  Pennsylranla 
B.  R.  Co.  V.  Gallentlne,  17  Ind.  824. 

It  must  be  shown  by  direct  averment  that  plaint- 
iff was  without  fault  and  was  not  guilty  of  oontrib. 
ubHT  negrllgenoe.  Wilson  v.  Trafalgar  &  R  Gravel 
K.  Co.  S3  Ind.  826. 

Although  a  party  may  be  doing  an  unlawful  act 
at  the  time  he  Is  hUured  through  the  ne^lgeooe  of 
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another,  this  will  notprerentareoovwT.nnleMtte 
act  Is  of  such  a  character  as  would  naturally  tcsd 

to  produce  the  Injury.  Sutton  v.  Wauwatoa,  S 
vris.  n;  Whart.  Neg.  Sd  ed.  i  «». 

Plaintiff  must  prove  aflBrmatlvely  that  be  and 
every  reasonable  precaution  to  avoid  being  In- 
jured. Adams  V.  CarUale,  n  Pick.  14B;  Partw  t. 
Adams,  12  Met.  m-,  Lucas  v.  New  B.  A;  T.  R.  R.  Cb. 
8Qray.64;  Koblneoav.  FltobburgJfeW.  R.  B.  Co.: 
Qmy^Vti  Oar^  v.  White.a  Pick. 91;  Qaynorv. 
OldCoLftH.  R.  Co.  100 Mass.  00^  Allyn  v.  Bostoa 
ft  Alb.  R.  a  Oo.  U5  HasB.  77:  BotterMd  V.  Wflsten 
R.  R.  Onp.  10  Allen  SaS;  L.  N.  A.  ft  C  R.  Oo.  V.  Bo- 
land,  68  Ind.  ase:  T.  W.ft  W.R.  Co.  r.Branaa^ 
76  Ind.  MO;  LoQlsvlUe  ft  N.  R.  Co.  v.  Orr,  Si  Ind.  SOc 
CordeU  v.  N.  Y.  Cent.  K.  B.  Oo.  7B  N.  T.  880;  Wanw 

r.N.T.aB.KOo.4«N. 
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Supreme  Coubt  of  MABaACHUBErre. 


George  M.  BARNAHD. 

V. 

JohnL.  COFFIN  etal 

1.  Reoaests  for  ruling  are  properly  re- 
foBed  where  the  fiLcts  were  not  fotmd 
to  be  M  a«siutted  in  the  requeets. 

2.  If  an  »s«nt  emplosra  m  mabm,gKnt  for 
his  principal  and  by  his  authority,  ex- 
press or  implied,  then  the  anbagent  is 
the  a^^t  of  the  prineipal  and  is  di- 
rectly responsible  to  the  principal  for 
his  conduct,  and  the  a^nt  himself  is 
respondlble  only  fbr  a  want  of  due 
care  in  seleetlny  the  subagent;  but  if 
the  mgent  employs  a  subaf^ent  on  bis 
own  account,  to  assist  him  in  his  un- 
dertaking, sneh  subagent  is  responsi- 
ble to  the  agent  for  his  conduct;  and  the 
aicent  is  responsible  to  the  principal 
for  the  manner  in  which  the  business 
has  been  condneted  by  himself  or  the 
subagent. 

(SaSolk — ^Deoided  ^uair  tU  IBM.) 

ON  defendants' exceptions.  Overruled. 
Reported  for  dectdon  on  Uie  findings  of 
facts  by  the  Superior  Court.   The  facts  found 
were  as  foUows: 

In  March,  1B83,  the  defendants,  for  a  com- 
pensation to  be  paid  hy^  a  conunission,  under- 
took to  aid  tiie  pUintifl  in  selling  160  acres  of 
land  in  Rock  Island  County,  III.,  by  obtaining, 
if  possible,  offers  for  It  and  communicating 
them  to  him  for  his  acceptance  or  rejection,  to- 
gether with  such  Informatloii  as  they  could 
readily  obtain  to  assist  him  in  determining  his 
action  upon  these  offers,  and  by  consummating 
a  sale  in  case  such  an  offer  was  accepted. 
Nothing  was  said  about  tiie  employment  of 
any  subagent  and  the  plaintiff  rave  no  consent, 
express  or  implied,  to  the  em]^oymentof  any 
subagent,  and  no  custom  or  usage  to  delegate 
authoritv  to  a  subagent  in  such  case  was  diown ; 
and  it  did  not  appear  that  the  plaintiff  knew 
that,  in  doing  other  similar  business  for  him, 
the  defendants  bad  ever  acted  otherwise  than 
in  person  or  by  clerks  or  agents  who  were 
under  their  control  and  employed  and  paid 
tbem  on  their  own  account. 

The  defendant  Henry  lived  and  kept  one  of 
the  defendants'  buidness  offices  at  IMvenport, 
Iowa,  and  the  land  in  question  was  about  fif- 
teen miles  from  that  office.  One  Louts  A.  Ochs 
also  lived  there;  and  the  defendants'  firm,  and 
the  defendant  Coffin,  before  the  existence  of 
the  firm,  bad  been  accustomed  for  more  than 
twoity  years  to  employ  him  to  assist  them  In 
selling  lands,  and  from  time  to  time  but  not 
always  to  pay  him  for  such  services. 

Immediately  after  their  employment  by  the 
plaintiff  to  sell  this  land,  the  defendants  em- 
ployed Ochs  to  get  for  tbem  a  customer  for  it  if 
he  could;  and  he  undertook  the  business  in  the 
expectation  of  receiving  compensation  for  his 
services,  as  he  had  done  before  in  similar  cases. 
On  or  about  June  10, 188S,  Ochs  received  from 
one  Peter  B^pt  an  otterm$S&.SQ  per  acre  for 
the  land,  and  went  to  the  ^ifendant  Henry  and 
told  him  he  had  an  offer  of  |10  an  acre  for  It 
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The  defendants  reported  to  the  plaintiff  that 
they  had  received  the  offer  of  $10  an  acre,  and 
advised  him  tiiat  in  their  opinion  it  was  a  fair 
price;  and  he,  beUeving  it,  authorized  the  de- 
fendants to  accept  It. 

This  fact  was  commimicated  to  Ochs,  who 
then  negotiated  further  with  Haupt  and  sold 
the  land  to  liim  for  $33.75  per  acre,  and  execut- 
ed a  contract  of  sale  in  his  own  name  as  agent, 
and  received  an  installment  of  the  purcbaeo 
money,  and  caused  a  deed  to  be  prepared  from 
the  pkintiff  to  one  Isaac  Fleishman,  which  the 
plaintiff  subsequentiy  executed  and  transm  Itted 
through  the  defendants. 

A  deed  was  then  made  from  Fleishman  to 
Haupt;  the  balance  of  the  purchase  money  of 
$32. 7S  per  acre  was  paid  by  Haupt  to  Ochs,  and 
Ochs  returned  $1,600  of  It  to  the  defendants, 
who  transmitted  it,  less  their  commissions,  to 
the  plaintiff.  The  defendants  at  the  time  had 
no  knowledge  of  Ochs"  fraud,  but  believed 
he  had  had  an  offer  of  $10  per  acre,  as  be  rep- 
resented, and  supposed  from  his  statements 
that  the  property  was  worth  no  more  than  that. 
The  Judge  found  that  Ochs  was  the  agent  of 
the  defendants  in  the  business  of  obtaining 
and  transmitting  offers;  and  assessed  damages 
for  the  plaintiff  in  the  sum  of  $3,865.r^. 

The  defendants  alleged  exceptions. 

Me$9r9.  B.  R.  CnrUs  and  S.  G.  Croswell 
for  defendants: 

In  this  action  the  plaintiff  seeks  to  fix  upon 
the  defendants  a  liability  for  negligence,  as 
agents  of  the  plaintiff.  They  were  special  or 
particular  agents.    Stoiy,  Ag.  17-32. 

Where  a  principal  expressly  reserves  to  him- 
self the  right  to  accept  or  reject  any  provisional 
negotiation  entered  into  in  hia  behalf  by  special 
agents,  he  cannot  afterwards  maintain  an  ac- 
tion against  said  agents  to  bold  them  liable,  in 
the  absence  of  fraud  or  gross  negligence,  for 
the  result  of  a  transaction  which  was  deUber- 
ately  authorized  by  said  principal  himself; 
and  to  enable  a  principal  to  recover,  under  such 
circimistances,  the  agents  must  have  been  per- 
sonally guilty  ot  fraud  or  gross  neglieence;  and 
the  degree  of  negligence  required  to  bind  them 
Is  a  question  of  law  for  the  court.  BigelowL. 
Cas.  on  Torts,  689-696. 

The  Judge  at  the  first  trial  of  this  case  found 
for  the  plamtiff,,  and  the  defendants'  exceptions 
were  sustained,  on  the  ground  that  no  llatdUty 
was  shows. 

In  Barnard  v.  Ckfgln,  188  Mass.  42,  the  court 
considers  the  points  of  alleged  negll^nce  in 
the  personal  acts  of  the  defendants  m  regard 
to  the  sale  a£  the  land,  as  found  by  the  Judge 
of  the  Supmor  Court  at  the  first  trial,  and  de- 
cides that  there  is  no  negligence. 

Negligence  is  a  fact  Williamt  v.  Qreaiy^ 
113  m  Aigm  t.  B.  AM.  A  A  182  Mass. 
426. 

If  the  plaintiff  merely  employed  the  defend- 
ants to  get  offers  and  report  them  to  him,  and 
he  on  his  own  judgment  accepted  an  offer  thev 
reported,  it  is  difficult  to  see  how  the  defend- 
ants can  be  held  responsible  for  the  fraudulent 
conduct  of  Ochs,  unless  thev  partidpatedin  it. 
Barrnvrd  v.  Coffin,  188  Mass.  &. 

If  an  agent  is  authorized,  expressly  or  Im- 
pliedly, to  employ  a  subagent,  he  will  not  be 
respoodble  for  his  neg^iKence  or  misconduct  if 
henMdduecaieinthesdeg^|^j^]%5^R0|A^ 


906 


New  England  Rkporteb— Sup.  Ct.  op  Mas6Achusbtt&  Jab.. 


Darling  v,  tstamrood,  14  Allen,  504;  Warren 
Bank  t.  Sufelk  Sank.  10  Cush.  582  ;  Doreket- 
terBankv.  Jieie  Bng.Bank.l  Cush.  177;  Story, 
Ae.  g  201;  Fabem  v.  BtinJe.  28  Pick.  880; 
T%ernan  t.  Bank,  7  How.  (Hiss.)  648;  jStna 
Ins.  Co.  V.  Bank,  26  111.  243. 

The  appropriate  remedv  of  the  principal  in 
fiach  cases,  for  the  miacoDauct  or  negligence  of 
the  suba^nt.  is  directly  agaiDBt  the  latter, 
since  a  pnvity  wilt,  under  such  circumstanceB. 
exist  betweeo  them.  Stoiy,  As.  %  SVJa  ;  Jh 
Hnmehe  v.  Alt.  L.  R.  8  Ch.  Div.  386;  JfiJfer  t. 
Farmert  Bank,  80  Md.  392;  WtUon  v.  9mWi,  8 
How.  768;  Wkitlock  v.  Hickt,  75  111.  460. 

In  a  business  which  requires  or  justifies  the 
delegation  of  an  aunt's  authority  to  a  sub- 
ageut,  who  is  not  his  own  servant,  the  original 
agent  is  not  liable  for  the  errors  and  miScon- 
duct  of  the  subagent,  if  he  has  used  due  care 
in  his  selection.  Darling  t,  Stanteood,  14 
Allen,  507;  Dorchester  Bank  v.  New  Eng.  Bank, 
supra;  Lotrell  Wire  Fence  Co.  v.  Urgent,  8  Al- 
len, 189;  Trarrm^nA:T.5uiMtA>nit,10CaBb. 
582. 

It  is  a  well  recognized  rule  that  if  It  was  un- 
derstood by  the  principal  that  the  business 
would  or  might  be  done  through  a  sulMgent, 
then  the  agent  may  employ  a  sulmgent.  Story, 
Ag.  g§  14,  201. 

If  Ml  agent  has  improperly  substituted  an- 
other agent  under  him,  the  ratification  by  the 
principal  of  the  acts  of  the  subagent  wul,  to 
all  intents  and  purposes,  bind  him  in  the  same 
maimer  as  if  lie  bad  oii^ally  given  to  his 
agent  tiie  power  of  substitution.  Story,  Ag. 
iS  249;  Cbfej  v.  Treeothiek,  9  Ves.  236;  Hamtl- 
ton  V.  Phmix  Ins.  Co.  106  Mass.  898. 

If  an  agency  exists,  a  ratification  of  the  mode 
of  conducting  the  agency  will  be  presumed 
from  slight  circumstances.  Harrod  v.  MeDan- 
iels,  m  Mass.  418. 

If  in  the  findings  of  facts  by  a  superior 
court  judge  before  whom  a  case  is  tried  with- 
out a  jury,  there  Is  no  finding  upon  a  material 
question  of  fact,  as  to  which  evidence  has  been 
introduced,  the  decision  is  fatally  defective, 
and  there  should  be  a  new  trial.  Milter  v. 
lioHnson,  8  AUen,  610;  Brooks  t.  Preteott,  114 
Mass.  892. 

MeuT$.  Sh»ttv«k  A  Monroe,  for  plalntifl. 

Field,  J.,  delivered  the  opinion  of  the  court: 
Of  the  rulings  requested  by  the  defendants, 
the  second  ana  third  were  refused  because  the 
facts  were  not  found  to  be  as  thev  were  as- 
sumed to  be  in  the  requests,  and  this  is  a  suffi- 
cient reason  for  the  refusal.  A 

The  remaining  exception  is  to  tol  refusal  to 
rule  that  on  the  whole  eridenoe  the  plaintiff 
could  not  maintain  the  action.  The  Judge 
found  that  no  consent  was  given  by_  the  plaint- 
iff to  the  defendants  to  delegate  their  authority 
to  a  subagent;  and  that  no  custom  or  usage  to 
delegate  authority  In  similar  cases  was  shown ; 
and  that  the  nature  of  the  employment  of  the 
defendants  by  the  plaintiff  was  that  they  un- 
dertook, for  a  compensation  to  be  paid  them, 
to  aid  the  pltdntiff  in  selling  the  land,  by  ob- 
taining, if  possible,  offers  for  it  and  communi- 
cating them  to  him  for  his  acceptance  or  re- 
jection, together  with  such  information  as  they 
could  readily  obtain  to  assist  him  in  determin- 
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ing  his  action  upon  these  oflos;  and  by  ood- 
summating  a  sale  in  case  such  an  offer  was  ac- 
cepted. 

The  judge  also  found  that  Ochs  was  the 
SigfiDX  ox  the  defendants  in  the  business  of  ob- 
taining and  transmitting  offers.  The  evidence 
warranted  these  findings.  The  only  questicm 
of  law  is  whether,  with  these  findings,  the 
plaintiff  can,  on  the  other  facts  found  and  on 
the  evidence,  maintain  his  action. 

If  Ochs  was  employed  by  the  defendants, 
without  the  express  or  implied  consent  of  Xte 
plaintiff,  and  if  there  was  no  usage  in  the  bosi- 
ness  to  employ  subagents,  and  there  was  no 
necessity,  from  the  nature  of  the  bufdness,  that 
sub^nts  should  be  employed,  there  is  no 
privitv  between  the  plaintiff  and  Ochs;  and 
Ochs  IS  only  liable  to  his  employers,  who  were 
the  defendants;  and  the  defendants  are  liable 
to  the  plaintiff  for  the  acts  of  Ochs,  in  the  same 
manner  as  if  these  acts  were  their  own.  Warrei^ 
Bank  v.  Suffolk  Bank,  10  Cush.  58;  PottnaU  v. 
Bair,  78  Pa.  St.  408;  Darling  v.  Stanwood,  14 
Allen.  504 ;  Stephens  v.  Babeoek,  8  Bam.  & 
Ad.  354. 

It  is  argued  that  as  the  plaintiff  knew  before 
he  signed  the  deed  that  "  the  sale  was  made 
by  Oclia,"  the  plaintiffs  b^  confirming  the  sale 
and  signing  the  deed  ratified  the  employment 
of  Ochs.  If  the  plaintiff  imderstood  that  Ochs 
was  employed  by  the  defendants  as  bis  agent, 
then  these  acts  of  the  plaintiff  might  beheld 
to  be  a  ratification  of  bis  employment,  and 
equivalent  to  an  authority  to  the  defendants  to 
employ  Ochs  as  the  agent  of  the  plaintiff.  But 
if  the  plaintiff  understood  that  the  defendants 
employed  Ochs  as  their  agent  to  asdst  them 
in  transacting  the  business  which  they  had  un- 
dertaken, then  these  acts  of  the  plaintiff 
might  only  show  that  the  plaintiff  was  willing 
that  the  defendants  should  transact  the  busi- 
ness by  means  of  their  servants  or  agents,  for 
whom  they  should  be  respondble;  and  it  was 
competent  for  the  court,  on  the  evidence,  to 
find  that  this  was  the  understanding  and  inten- 
tion of  the  phdntiff,  and  the  court  has  in  effect 
so  found. 

The  principle  which  runs  through  the  cases 
is  that  if  an  agent  employs  a  subagent  for  his 
principal  and  oy  his  authority,  express  or  im- 
plied, then  the  subagent  is  the  agent  of  the 
prindpal  and  is  directly  renKXKWe  to  the 
prindpal  for  his  condud,  and,  so  Car  as  dam- 
age results  from  the  conduct  of  the  subagent, 
the  a^nt  is  only  responsible  for  a  want  of  due 
care  in  selecting  the  subagent  ;  but  if  the 
agent,  having  imdertaken  to  do  the  business  of 
his  principal,  employs  a  servant  or  agent  on  his 
own  account  to  assist  him  In  what  be  has  un- 
dertaken, such  subwent  Is  an  agent  of  the 
agent,  and  is  responsiDle  to  the  agent  for  his 
conduct;  and  the  agent  is  res^nsible  to  the 
principal  for  the  manner  in  which  the  busines 
has  been  done,  whether  by  himself  or  his  serv- 
ant or  agent. 

The  decinon  in  this  case  as  reported  in  Bar- 
nard V.  Coffin,  188  Mass.  87,  is  that  the  findhij^ 
that  "  The  defendants  were  bound  to  see  to  it 
that  the  offer  transmitted  was  a  genuine  offer 
and  not  the  offer  of  a  subagent,"  was  a  ruling 
of  law  which  could  not  be  supported  if  tbe  de- 
fendants were  only  liable  on  the  ground  of  n^- 
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licence,  aod  not  on  the  grouDd  that  Ochs  was 
thdr  agent  for  whoee  acts  thqr  were  lespon- 
dble. 

EzeepUoni  overruled. 


Maria  A.  MORELAKD 

V. 

BOSTON  &  PROVIDENCE  R.  R.  CORP. 

1.  The  desree  of  care  required  of  railroad 
companies  m  cmrrlera  of  passengers  is 
not  ued  solely  by  the  relation  of  car- 
riers and  passengers;  it  is  nearared  by 
the  consequence  which  may  follow  the 
want  of  care.  They  are  held  to  the  high* 
eat  decree  of  care  In  respect  to  the 
condition  and  management  of  the  en- 
irinee  and  cars,  beoanae  negligence  in 
uiat  respect  Invcdvea  extreme  peril  to 
passengers  against  which  they  oannot 

?rotect  themselves, 
n  its  approaches  to  Its  trains*  and  at 
its  station  grounds,  a  railroad  com- 
pany Is  held  to  the  exercise  of  reason- 
able care  for  the  safety  of  its  passen- 
gers,  but  not  the  ntmost  which  noman 
eara  and  foresight  can  furnish.  In  pro- 
viding eg^ress  ttmn  its  i»remlsea 

(Suffolk — Deckled  Januair  U.  1888.) 

ON  defendant's  exceptions.  Suatained. 
Action  of  tort  to  recover  damages  for  per- 
sonal injuries  sustained  by  a  passenger,  paBslns 
from  defendant's  train  over  the  platform  and 
station  grounds  of  defendant,  to  the  highway. 

Mmr».  Russell  A  Pntwui*  for  defend- 
ant. 

Mettrg.  J.  E.  Cotter  and  C.  F,  Jena^. 

forplaintiff: 

Raintifl  continued  to  be  entitled  to  the  rights 
of  a  passenger  of  the  defendant  Corporation 
until  after  her  injury.  Warren  v.  Fit^Aurg 
Bailroad,  8  Allen.  ilS1;8wnev.  Same,  186  Mass. 
553. 

The  instructions  given  by  tbecourt  to  the  jury, 
as  to  the  duty  of  the  defendant  towards  its  pas- 
sengers,  were  correct.  Warren  v.  FitehbuTg 
RaUroad  and  Snow  v.  Same,  mpra;  Simmons 
V.  Steamboat  Co.  97  Mass.  861;  MeElroy  v. 
N.  &  L.  R.  Co.  4  Cuflh.  400;  McDonald  v. 
C.  «ft  N.  IF.  fi.  Co.  36  Iowa,  184;  Knight  v.  P. 
S.  &  P.  R.  Co.  56  Me.  384. 

The  jury  found  as  a  fact,  under  instruc- 
tions suffidentiy  favorable  to  the  defendant, 
that  the  plaiotiu  was  In  theexerdse  of  due  and 
ordinary  care;  and  that  the  defendant  was  neg- 
ligent in  the  discharge  of  its  duty  towards  the 
plaintiff.  Due  care  on  the  part  of  the  plaintiff 
and  negligence  on  the  part  of  the  defendant  were 
peculi^ly,  in  this  case,  questions  for  the  con- 
sideration of  the  Jury.  Tyler  v.  N.  T.  A  N. 
E.  R.  Co.  187  Mass.  338 ;  Fleet  v.  Union  E. 
Co.  184  Mass.  480;  Wood*  v.  Botton,  121  Maes. 
837;  Chaffee  v.  B.  it  L.  R.  Co.  104  Mass.  108; 
Wheeloek  v.  B.  <6  A.  R.  Co.  105  Mass.  308;  El- 
Hm  V.  B.  &  A.  S.  Co.  115  Mass.  191;  Freiu^ 
V.  Taunton  B.  R.  Co.  116  Mass.  537;  Craig  v. 

7.  N.  H.  <£  H.  R.  118;  Mass.  481;  Copleyv. 
X  H.4kN.R.  Co.  186  Mass.  6;  Baxter  v. 
R.  Co.  41 N.  Y.  mxDyerY.  BHeB.Oo.lX 
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T.  338;  Brooke  v.  Buffalo  A  N.F.  B.  Co.^ 
Barb.  600. 

This  case  falls  within  the  general  rule  stated 

in  Ota/nor  v.  Old  GMony  dijfewport  Radkeas, 
100  Mass.  aO&^lS. 

W.  Allea.  J.,  delivered  the  o|dnl<Hi  of  the 

court: 

The  plaintifl,  while  passing  from  the  train 
on  which  she  was  a  passenger  on  the  defendant's 
railroad  to  the  highway,  over  the  platform  and 
station  grounds,  stepped  upon  some  loose  shin- 
gles which  had  been  left  on  the  ground  by  tiie 
defendant  while shin^ihgltsstatumhoose,  «oA 
fell  and  was  hurt. 

The  plaintiff  contended  and  the  defendant 
denied  that  the  defendant  was  negligent  in 
permitting  the  shbgles  to  remain  ume;  and 
both  parties  asked  Instructions  as  to  the  depee 
of  care  which  the  defendant  was  bound  to  exer- 
cise in  the  matter. 

The  plaintiff  asked  instructions  to  the  effect 
that  the  defendant  was  bound,  as  a  common 
carrier  of  passengers,  to  exercise  the  utmost 
care  and  diligence  in  providing  egress  from  its 
premises;  that  it  was  liable  if  the  plaintiff  was 
injured  through  the  existence  of  an  obstruction 
on  the  premises,  which  might  have  been  guard- 
ed against  by  the  utmost  care  and  foresight  on 
the  part  of  the  defendant;  and  that  it  was  the 
duty  of  the  defendant  to  provide  for  its  passen- 
gers a  reasonable  and  safe  opportunity  to  pass 
from  its  premises;  and  to  take  any  means  to  pre- 
vent injury  to  them  while  so  passing  which 
human  care  and  foresight  could  guard  against. 

The  defendant  requested  histructionsto  the 
effect  that  the  duty  <^  the  defendant  was  to  see 
that  the  approaches  to  the  station  were  reason- 
ably safe  and  convenient;  that  its  duty  in  that 
respect  to  its  passengers  did  not  differ  from  its 
duty  to  persons  other  than  passengers  having 
business  at  its  station,  nor  from  the  du^  of 
other  owners  of  buildings  towards  persons  hav- 
ing business  therein. 

The  presiding  Justice  read  these  requests  to 
the  Jury,  aod  in  answer  to  them  gave  the  in- 
struction that  in  case  the  plaintiff  has  the  rights 
of  a  passenger,  "She  is  entitled  to  all  the  care 
which  human  foresight  can  furnish  her;"  and 
at  the  dose  of  his  autrge,  as  a  summary  and 
repetition  of  the  law  andi  instructions  uptm  the 
matters  of  the  prayers,  told  the  jury  that  if  the 
plaintiff  had  been  a  passenger  on  the  defendant's 
railroad,  and  was  passing  from  the  train  to  the 
highway  over  the  platform  and  grounds,  "The 
d^endant  was  bound  to  be  in  the  exercise  tow- 
ards her  of  juch  care  and  diligence  as  could 
reasonably  A  exercised  to  protect  her  from  such 
injuries  as  human  foresight  could  anticipate 
and  prevent." 

T^ng  the  instructions  given,  in  connection 
with  the  requests  for  instructioiis  ^JV  the  parties, 
the  jury  may  well  have  understood  that  the  de- 
fendant was  boimd  to  take  every  possible  pre- 
caution against  the  plaintiff's  injury,  and  was 
liable  if  human  format  could  have  antidpated 
and  prevented  It.  The  former  instructions  ex- 
pressly referred  to  thed^ree  of  care;  the  latter 
taken  by  itself  would  refer  to  the  objects  rather 
than  the  degree  of  care,  as  does  so  much  of  it 
as  is  taken  from  Ingalia  v.  BiUa,  9  Met.  1. 

But  the  context  forbids  that  meaning  and, 
if  taken  by  tiie  Jury  as  an  attenfpt  io,  define 
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what  degree  of  care  was  due  and  reasonable  in 
the  matter,  it  would  probably  confirm,  in  no 
view  could  it  control,  the  former  iuBtnictlon. 

The  former  instruction  is  clearly  erroneous. 
The  latter,  if  its  meaning  is  that  the  defendant 
was  bound  to  use  reasonable  care  to  prevent 
injuries  that  could  be  prevented,  was  immate- 
rial, as  it  gave  no  rule  of  reasonable  care;  if  its 
meaning  is  that  the  defendant  was  bound  to 
use  such  care  as  would  prevent  injuries  which 
could  be  prevented,  it  was  in  substance  the 
same  as  the  other  and  equally  erroneous. 

If  the  langua^  could  be  construed  to  intend 
only  the  rule  of  care  required  of  passenger  car- 
riers in  the  carriage  of  passengers,  as  laid  down 
in  IngaUt  v.  BiUt,  supra;  Warren  v.  Mtckburg 
Bailroad,  18  Allen  227,  andWMie  v.  Mte/ilmrg 
Railroad,  136  Mass.  321,  it  wouldheerroneons. 

The  degree  of  care  is  not  fixed  solely  by  the 
relation  oi  carriers  and  passengers:  it  is  meas- 
ured by  the  consequence  which  may  follow  the 
want  01  care.  A  railroad  company  is  held  to 
the  highest  degree  of  care  in  respect  to  the  con- 
dition end  management  of  its  engines  and  cars, 
because  nwl^nce  in  that  respect  involves  ex- 
treme perif  to  passengers,  against  wbich  they 
cannot  protect  themselves.  It  would  not  act 
reasonably  if  it  did  not  exercise  greater  care  in 
equipping  and  running  ito  txains  than  in  regard 
to  the  condition  of  its  station  grounds. 

Seeeptiont  tuttained. 


David  R.  WEBSTER 

V. 

REAL  ESTATE  Improvement  COMPANY. 

One  who  merdy  drftws  Muid  or  lumber 
to  the  premises  to  be  nsed  by  the  con- 

■  tractor  in  the  erection  of  a  stracture 
thereon  does  not  perform  such  work 
and  labor  as  will  be  effectual  in  lay 
btg  the  foundation  of  a  mechanic's 
lien,  within  the  terms  of  the  statute. 

(Bssex  Filed  Jaauar^  S.  IfiSS.) 

ON  petitioner's  exceptions  taken,  at  a  trial  in 
the  Essex  Superior  Court.  Owrrvled. 
Petition  to  enforce  a  mechuilc's  lien. 
The  facta  are  sufficiently  stated  in  the  opbi- 
ion. 

Mr.  W.  H.  Moo^t  for  petitioner. 
Me»ar».  E.  T.  BnrleT'  and  N.  C.  Bartlett* 

for  respondent. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  seeks  to  enforce  a  mechanic's 
lien  under  &e  Public  Statutes,  chap.  191,  §l,for 
labor  performed  and  furnished  in  the  erection 
of  a  building.  His  account  consists  of  a  large 
number  of  items  of  charge  for  hauling  lumber 
and  sand  to  the  premises  upon  wbich  a  build- 
ing was  Id  process  of  erection.  One  Eillam 
and  the  p^tioner,  under  a  contract  with  him, 
carted  the  lumber  and  sand  charged  in  his  ac- 
count. 

Under  certain  circumstances  a  lien  may  be 
established  for  work  done  away^  from  the  prem- 
ises in  the  construction  of  a  building.  In  cases 
where  tiie  Indde  finish  of  the  house  has  been 
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got  out  at  the  carpenter's  shop  or  where  the 
nimber  has  been  sawed  and  planed  at  the  mill, 
or  the  iron  work  done  at  the  blacksmith's  shi^ 
in  the  repair  of  a  vessel,  it  has  been  held  that  a 
lien  may  be  established  for  work  thus  done 
away  from  the  premises  or  vessel,  in  preparing 
material  which  is  intended  for  use.  and  is  act- 
ually used  in  the  construction  or  repair.  Dew- 
ing  V.  (hng.  Society,  13  Gray,  414;  Brnn«ttT. 
SAaekford,  11  Allen,  444;  JoTia  v.  Kem,  118 
Mass.  170;  Wilaon  v.  Sleeper,  181  Mass.  177. 

In  the  last  case,  although  the  labor  was  not 
performed  upon  the  premises,  it  was  done  on  the 
material  "which was  designated  and  intended 
for  use  in  the  building  on  the  premises,  and 
was  in  fact  so  used." 

Such  labor  was,  therefore,  to  all  intents  and 
purposes,  performed  in  the  erection,  alter- 
ation or  repair  of  a  building  under  the  terms 
of  the  statute.  Where,  for  the  sake  of  con- 
venience or  from  necessity,  the  material  is 
shaped,  the  lumber  sawed,  planed  and  fitted  for 
its  proper  place  in  the  structure,  where  the 
stairs  are  built  or  the  doors  are  made  for  the 
building  away  from  the  premises,  but  in  reality 
as  parts  of  the  labor  of  construction  or  repair, 
intended  to  be  used,  and  actually  so  used,  be- 
coming parts  of  the  structure,  this  work  and  la- 
bor are  as  effectual  in  laying  the  foundalioD 
for  a  lien  as  if  performed  upon  the  land  on 
which  the  house  is  erected.  These  cases  fur- 
nish no  precedent  for  the  case  at  bar. 

The  petitioner  does  not  allege  that  he  per- 
formed  any  labor  upon  material  which  became 
part  ot  the  structure,  so  as  to  diange  its  shqie 
or  character  in  order  to  ad^t  it  to  the  buildli^. 
He  did  nothing  with  the  sand  to  make  it  fit  am 
proper  to  enter  into  the  construction  of  any  part 
of  the  house,  nor  did  he  perform  any  labor  by 
which  the  lumber  was  fitted  and  adapted  to  any 
section  of  the  structure.  What  he  did  was  to 
drawthe  sand  to  these  premiaes  so  that  the  con- 
tractor, if  he  saw  fit,  with  other  material,  could 
make  it  Into  mortar  and  use  it  in  the  conatruc- 
tion  of  the  building;  so  with  the  lumber;  what 
delivered,  the  contractor  could  do  with  it  as 
he  pleased.  He  could  sell  it,  as  his  assignee  in 
insolvency  aft«wards  did  as  to  a  part  of  it,  or 
he  could  use  the  sand  in  making  mortar,  and 
then  sell  it,  as  was  done  by  his  assignee  as  to  a 
portion  thereof,  or  he  could  employ  them  In  the 
erection  of  the  house. 

We  think  this  labor  of  the  petitioner  does  not 
come  within  the  terms  of  the  statute;  that  it 
was  not  connected  with  the  building  of  tbe 
structure;  and  that  it  was  too  remote  to  enable 
him  to  establish  a  mechanic's  lien  therefor.  It 
is  difficult  to  distinguish  the  claim  of  the  peti- 
tioner for  lien  from  that  of  the  railroad  for 
tranqiorting  the  lumber;  or  from  that  of  the 
teamster  who  carted  it  to  the  railroad;  or  from 
the  claim  of  the  wood  cutters  who  felled  the 
trees;  provided  they  stood  in  other  respects  to> 
ward  the  respondent  as  does  this  p^tiooer. 

The  petitioner  argues  that  If  this  petititm  u 
not  sustained,  all  the  class  of  workmen  known 
as  helpers,  such  as  bod  carriers  and  those  who 
convey  material  from  one  part  of  tbe  building 
to  another,  would  be  prevented  from  maintain- 
ing alien  for  their  services. 

The  distinction  between  the  two  classes  is  iqh 
parent   The  one  class  is  employed  and  labors 
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and  election  of  the  building,  while  the  peti- 
tiooer  dmply  brought  the  raw  material  to  the 
pranisee. 
MeeeptioHt  overruled. 


COMMONWEAXTH  of  MasBschuBetts 

V. 

Anson  P.  ROWE. 

Where  tbe  emni^alat  Bubstantially  fol- 
lows the  latipiase  of  section  7  of 
chapter  8,  of  the  revised  standi^  resn* 
lations  of  the  board  of  aldermen  of  The 
raty,  under  which  it  waa  brought,  the 
obvioas  meanioK  of  which  is  that  no 
vehicle  shall  make  a  continuous  stop 
for  more  ttian  twenty  minutes,  it  is  snf- 
fleient  on  notion  to  qnaah. 

(SuSolk  Decided  Jannarr  80. 1S».) 

ON  defendant's' exceptions.  Owrruted. 
Complaint  to  the  Municipal  Court  of  Bos- 
ton, alleging  that  the  defendant  on  August  SI, 
1885,  at  :^8tOD,  was  the  person  then  and 
there  having  the  care  and  ordering  of  a  certain 
vehicle,  to  wit:  a  cab,  and  did  then  and  there, 
without  any  license,  authority  or  appointment 
according  to  law  so  to  do,  suffer  raid  vehicle 
to  stop  in  a  public  street  situate  within  said  city 
and  lustrict,  and  called  Causeway  Street,  for  a 
longer  time  than  twenty  minutes. 

in  the  Superior  Court,  tbe  defendant  filed  a 
motion  to  quadi  the  complaint  for  tbe  follow- 
ingieuons:  1.  That  saia  complaint  contains 
only  one  count,  and  there  is  not  tea  offense  set 
forth  in  said  count  known  to  the  laws  of  the 
land.  8.  It  is  not  aUexed  and  does  not  appear 
in  said  count  what  place  or  locality  In  said 
street  said  vehicle  was  suffered  to  stop  by  the 
defendant.  8.  It  is  not  alleged  in  said  count 
that  said  defendant  suffered  said  vehicle  or  cab 
to  stand  or  stop  in  one  particular  place  or  lo- 
cality in  said  street  at  any  one  time  for  a  longer 
Kpaceof  time  thui  twenty  minutes.  4.  It  is  not 
alleged  in  said  complaint  at  what  period  of 
time  on  said  twenty-first  day  of  August  that 
said  defeodont  auflcmd  said  vehicle  or  cab  to 
stop  on  said  street. 

The  court  overruled  this  motion.  The  jury 
returned  a  verdict  of  goll^,  and  the  defend- 
ant alleged  exceptions. 
Mr.  C.  R.  Aorse,  for  defendant: 
An  Imperative  rule  of  pleading;  is  thus  tersely 
expressed:  "An  indictment  ought  to  be  certain 
to  eyery  intent,  and  without  any  intendment  to 
,to  the  contraiy."  Zmg't  Que,  Cro.  Eliz.  400. 

LooBOiees  and  carelessness  in  instituting  crim- 
inal proceedings  are  not  to  be  encouraged. 
CommoTtwealth  v.  Barhight,  9  Gray,  114. 

Kothing  material  in  an  indictment  can' be 
taken  by  way  of  inten^ent  or  implication. 
KiTM  V.  ChMre,  4  Bam.  &  Cress.  905. 

The  difficulty  is  that  the  precision  and  cer- 
tain^ required  in  criminal  pleading,  for  the 
secori^  of  tbe  accused,  will  not  admit  ai^blng 
to  be  taken  by  intendment  Moon  v.  (hmrnon- 
lemlth,  6  Met.  244. 

Whatever  it  Is  necessary  to  set  forth  in  an  in- 
dictment must  be  distinctly  averred  by  a  proper 
affirmative  aUei^llon,  ma  not  1^  way  oi 
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enceor  argument  merely.  C&mnumtimlth  v. 
Lannan,  1  Allen,  591. 

The  want  of  a  direct  allegation  of  anything 
material  in  thedescription  of  the  substance,  nat- 
ure or  manner  of  the  offense  cannot  be  sup- 
plied by  any  intendment  or  implication  what- 
soever.   Commomoealth  v.  Shaw,  7  Met  57. 

Mr.  EdfAT  9t  Sherman,  Atty-Qen.,  for 
Commonwealth: 

The  motions  to  onash  were  properly  over- 
ruled. The  comi>laint  substantially  follows  tbe 
language  of  section  7  of  chapter  8,  Revised 
Standing  R^fulations  of  the  B(Mrdof  Aldermen 
oftheCnyof  Boston.underwhichitwas  made, 
and  hence  is  clearly  sufficient  CommtmtoealthY. 
Barrett,  108 Mass.  808,  and  cases  cited;  Same  v. 
Fmton,  189  Mass.  197 ;  Seme  v.  Seenan,  189 
Mass.  195. 

By  the  Coartt 

The  motion  to  quash  was  riehtly  overruled. 
The  regulation  of  the  board  of  alderman,  un- 
der which  the  complaint  is  brought,  provides 
that  no  person  "having  the  career  ordering 
cxf  a  voUcle  shall  softer  the  same  to  stop  in  a 
street  for  more  than  twenty  minutes."  The  ob- 
vious meaning  of  the  regulation  is  that  no  vehi- 
cle shall  be  allowed  to  make  a  continuous  stop 
for  more  than  twenty  minutes.  Thecomplaint 
substantially  follows  the  regulation  and,  by  its 
natural  and  obvious  construction,  charges  a 
continuous  stopping  for  a  longer  time  than 
twenty  minutes,  and  is  sufficient  Cotmum- 
wealth  v.  BaireU,  108  Mass.  802;  Same  v.  Fen- 
bm,  189  Man.  197. 

SueptiOM  Msnnled. 


COMMONWEALTH  of  Massachusetts 

c. 

Thomas  FERDEN. 

1.  A  eomplnlnt  for  maintaining  a  com- 
mon liquor  nnlsanoe  held  grood. 

2.  Neglect  to  keep  a  door  at  the  rear  of  a 
saloon,  opening  upon  a  driveway  from 
the  street  closed.  Is  a  violartlonof  a  li- 
cense requiring  that  all  entranoee  other 
than  those  from  the  public  street  be  per- 
manently dosed. 

(Mlddkeez — Filed  January  11, 1888.) 

ON  defendant's  exceptions.  Overruled. 
This  was  a  complaint  alleging  that  the  de- 
fendant on  June  6, 1884,  and  on  divers  other 
days  and  times,  between  that  day  and  the  date 
of  the  complaint,  August 9, 1884,  at  Watertown, 
"  Knowingly,wi]lfully  and  without  having  any 
legal  appointment  or  authority  therefor,  did 
keep  and  maintain  a  certain  common  nuisance, 
to  wit:  a  tenement  in  said  Watertown,  then  and 
on  said  other  days  and  times  there  used  for  the 
illegal  sale  and  ul^nl  keqiing  for  sale  of  intox- 
icaung  liquors,  to  the  grrat  intuiy,"  eto.  T^ 
wamnt  issiied  upon  the  complaint  described  It 
as  "  for  midntaining  a  common  liquor  nuisance 
at  Watertown;"  the  presiding  Jutjge  overruled 
a  motion  to  quash,  the  Jury  returned  a  verdict 
of  guilty  and  the  defendant  alleged  ezcepticou. 
Suffldrat  facts  appear  in  the  tminion. 
Mr.  X.  W.  Ridurdaon*  for  q6[bndant 

Digitized  by  Vj \J V. y^j^ggj 


912 


New  England  Rbpobteb — Snp.  Ct.  op  MAsaACHuaETTS. 


Jan., 


Mr.  Edpir  9.  Sherauui,  AUy-Gen.,  for 
Commonwealth: 

One  holding  a  license  must,  at  his  peril,  keep 
within  the  terms  of  it.  The  defendant  violated 
ooe  of  the  conditions  of  his  license,  and  there- 
fore the  court  properly  ruled  "  that  upon  the 
conceded  facts  the  defendant  was  Kuilty."  Com- 
monwealth V.  Ba/nut,  186  Mass.  oil;  Gomrrum- 
wealth  V.  Bogen,  185  Mass.  586. 

TUtoTtourC h.  (/;,  delivered  the  opinion  of  the 

court: 

The  defendant's  motion  to  quash  was  rightly 
overruled.  The  complaint  is  in  the  usual  and 
approved  form  and  is  sufficient.  If  any  objec- 
tion to  the  form  of  the  warrant  could  furnish 
ground  for  quashing  a  good  complaint,  we  are 
of  opinion  that,  in  this  case,  the  warrant  auffi- 
doDtly  recites  the  substance  of  the  accusation. 
The  principal  question  is  whether,  upon  the 
facts  proved  and  admitted,  the  court  rightly 
ruled  that  the  defendant  was  guilty  of  the 
offense  charged. 

By  the  defendant's  license,  he  was  "required 
to  close  permanently  all  entrances  to  the  licensed 
premises  other  than  those  from  the  pnUic  street 
or  streets  upon  which  such  premises  are  locat- 
ed." This  requirement  follows  the  words  of 
the  Public  Statutes,  chap.  100,  %  12. 

The  licensed  premises  of  the  defendant  were 
a  saloon  thirty  feet  deep,  wiUi  a  door  on  the 
street  front  opening  into  the  saloon.  There  was 
anotiier  door  at  the  rear  of  the  saloon,  opening 
upon  a  driveway  from  the  street  to  the  rear, 
wnich  was  not  kept  closed.  By  neglecting  to 
keep  this  rear  door  closed,  the  defenoant  vioiat- 
ed  his  license. 

The  purpose  of  the  Legislature,  manifested  in 
this  and  ouier  provisions  of  the  statute,  was  that 
the  premises  licensed  and  the  entrances  to  them 
should  be  open  and  exposed  to  view  from  the 
public  streets.  The  phun  intent  of  the  statute 
u  to  prohibit  back  entrances  and  to  permit  the 
use  of  such  entrances  only  as  an  directly  upon 
the  street.  The  rear  door  of  the  defendant  was 
an  entrance  from  the  driveway,  and  not  an  en- 
trance from  the  public  street,  within  the  mean- 
ing of  the  statute  and  the  license.  The  court, 
Uierefore,  rightly  ruled  that  upon  the  conceded 
facts  the  dctrendanit  was  gnilQr.  (bmmoMeealth 
v.  Bame$,  188  Mass.  6lf. 

The  question  whether  the  defendant  had  a 
ri^t  to  go  to  the  jur^  upon  the  facts  conceded 
Is  not  raued  by  the  bill  of  exceptions.  He  ex- 
cepted only  to  the  ruling  of  the  court  and  not 
to  the  act  of  the  court  in  directing  pro /tmna  a 
verdict  of  guilty. 

ExeepttoTuotorrul^. 


Frank  BLOOD 

Epaminondas  WILSON. 

Where  plaintiff  has  in  good  tuHh  done 
what  ne  believed  to  be  in  eompllanee 
with  the  contract,  he  mm,y  recover  the 
value  of  his  servicea,  not  exceeding  the 
eontraet  price,  after  deducting  the 
damages  siutained  by  defendant  by  the 
brea^  of  its  stipulations. 


0 


(Suffolk  Deoktod  Januarr  IMJ 

N  d^endauf s  exceptions.  Overruled. 
This  was  an  action  of  ccmtract,  uptm  an 
account  annexed,  for  labor  and  materials. 

At  the  trial  in  the  Superior  Court,  the  plaint- 
iff offered  evidence  tending  to  show  that  the 
agreement  between  the  parties  was  that  be 
should  paint  the  outride  of  the  defendant's  hooie 
irith  two  coats  of  punt,  in  a  good  and  wnk- 
manlike  manner,  giving  as  good  a  job  as  could 
be  done  with  -two  coats  for  $140;  and  the 
plaintiff  offered  evidence  tending  to  show  that 
be  performed  his  contract,  and  also  did  the  extra 
work  charged  in  the  declaration. 

The  defendant  offered  evidence  tending  to 
show  that  the  agreement  between  the  parties 
was,  that  the  plaintifl  should  paint  the  house  so 
as  to  make  a  first  dasB  job  of  It:  putting  on  two 
coats,  if  two  were  sufficient,  if  not,  more;  that 
the  price  was  to  be  $140;  that  the  pl^tiff  did 
not  perform  his  contract;  and  that,  insisting  tbsl 
the  contract  had  not  been  fulfilled,  defendant 
requested  of  the  plaintifl  its  performance;  but 
the  pkdnlifl  claimed  that  he  had  fully  per 
formed  it. 

The  plaintiff  offered  evidence  tending  to  show 
that  he  performed  hiswork  in  good  faith;  that 
what  he  did  was  beneficial  to  the  defendant,  and 
that,  if  his  work  varied  from  hla  contract  at  an, 
it  was  substantially  like  it. 

The  defendant  offered  evidence  tending  to 
show  that  the  work  was  not  done  in  good  failii, 
and  was  of  no  benefit.  butanhiJuiT  to him;and 
that  it  was  entirely  at  variance  with  the  con- 
tract. 

The  Judge  instructed  the  jury,  in  reqwct  to 
the  contract  for  the  painting,  that  there  was  no 
evidence  of  a  waiver  of  its  provisions  or  ao  ac- 
ceptance by  the  defendant  to  be  conndered  by 
them;  that  the  contract  was  entire,  whether  it 
was  as  claimed  by  the  plaintiff  or  as  claimed 
by  the  defendant;  that  the  jury  must  decide: 
first  what  the  contract  was;  and  second,whether 
the  contract  as  it  existed  was  performed;  that  if 
the  plaintiff  performed  his  contract,  he  was  en- 
titled to  recover  the  amount  remaining  due  un- 
der it;  that  if  the  plaintiff  had  endeavored  in 
good  faith  to  perform  the  contract  between  tbe 
parties,  and  had  substantialW  dme  so,  and 
thereby  had  conferred  on  the  defendant  a  sub- 
stantial benefit,  althou^  he  hadfaUed  InaooM 
particulars  to  perform  the  contract,  he  might 
recover  in  this  action  wiiat  his  work  and  the  ma- 
terials furnished  by  him  were  fairly  worth,  hav- 
ing regard  to  the  contract  price;  that  Uie  de- 
fendant was  entitled  to  ^e  beneiQt  of  his  con- 
tract; and,  in  the  case  above  sni^tosed,  the 
jury  should  deduct  from  tbe  contract  price  aoch 
a  sum  as  would  enable  tbe  defendant,  with  tbe' 
amount  thus  deducted,  to  make  good  what  be 
had  suffered  by  the  f aflure  of  the  plaintiff  to  ful- 
fill bis  contract  in  all  particulars;  and  that  tbe 
plaintiff  should  recover  only  the  balance  of  the 
contract  price  due  after  makins;  this  dedoctioa. 

The  jury  returned  averdict  wr  the  idaiutlff; 
and  the  defendant  alleged  excepdons. 

Meur$.  Powers  A  Powera,  for  defendant: 

Under  an  entire  contract  for  repairs,  attumptit 
will  not  lie  for  tbe  value  of  a  partial  r^>air,  al- 
though such  repair  was  beneficial  to  the  de- 
fendant  Sinclair  r.  Botelet,  4  M.  &  R.  1. 

To  entitlethe^dntlittflbpQywvlniaacii* 
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tire  contract  he  must  prove  a  completion  of  his 
work  in  accordHnce  with  the  terms  of  that  con- 
tract. Cntler  v.  PmeeU.  6  T.  R.  820;  Cooper  v. 
Txingdon,  9  M.  &  W.  60. 

If  one  who  has  contracted  to  perform  a  cer- 
tain undertaking  voluntatily  leaves  it  nnfln- 
iahed,  he  can  have  no  action  aeainBt  his  em- 
ployer for  the  part  performed.  Faxons.  Mant- 
Held,  3  Mass.  147;  StaTk  v.  Parker,  3  Pick.  867; 
Titft  V.  Montoffue,  14  Mass.  282. 

lenorance  of  law  or  want  of  the  ordinary 
ikiil  [fertalniDg  to  one's  calling  is  no  excuse. 
Fhe  jury  should  have  been  instructed  not  that 
bonest  endeavor,  good  faith,  and  any  benefit 
;x)nf erred  upon  the  defendant,  but  a  fulfillment 
yf  the  contract  save  in  "  some  comparatively 
ilight  deviations  as  to  some  particulars  provided 
for."  was  the  ground  upon  which  the  plaintiflf 
xnild  recover.  Hayward  v.  Leonard,  7  Pick. 
L80,  181. 

Meur$.  BlMhm»r  &  Sheldon,  for  pbint- 
tfE. 

Morton,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  is  well  settled  in  the  Commonwealth,  that 
when  a  special  contract  has  not  been  fully  per- 
formed, but  the  plaintiff  has,  in  good  faith, 
done  what  he  believed  to  be  a  compliance  with 
the  contract  and  has  thus  rendered  a  benefit  to 
the  defendant,  he  can  recover  the  value  of  his 
services,  not  exceeding  the  contract  price,  after 
deducting  the  damages  which  the  defendant  has 
sustaineaby  the  breach  of  the  stipulation  of  the 
contract.  Hayicard  v.  Leonard,  7  Pick.  181 ; 
Reed  v,  Seituate,  7  Allen,  141;  Atkim  v.  Bam- 
stable.  97  Mass.  428;  Dmham  v.  ^ant,  189 
Maes.  110. 

The  instructions  at  the  trial,  to  which  the 

defendant  excepted,  were  In  compliance  vith 
this  rule  and  were  correct. 
EjBceptiona  owfrruted. 


WDIiam  H.  GOVE,  Assignee. 
». 

Addison  P.  LEAROTD. 

A  truat  dots  not  remit  to  the  p-aator 
In  a  deed  simply  because  he  received 
no  consideration  therefor  in  fb«^  where 
there  was  no  fraud  and  the  deed  recites 
a  consideration,  deoUres  the  uses,  and 
contains  the  oovenantB  nsoal  in  a  qnlt- 
daun  deed. 

<Bmez  Decided  January  0, 1886.) 

ON  demandant's  exceptions.  Overruled. 
This  was  a  writ  of  entry,  in  which  the  de- 
mandant counted  upon  hisownseidn,  claiming 
Utie  as  assignee  in  bankruptcy  of  Frederick 
Perley. 

Plea,  ^fenera!  issue,  nul  ditteiHn,  with  no 
specification  of  defense,  except  as  hereinafter 
set  forth  under  an  amendment  allowed  by  the 
court.   Trial  before  the  court  without  a  Jury. 

There  was  no  conflict  of  testimony,  but 
question  was  made  as  to  ttie  legal  conaequenoes 
4»F  certain  facts  tnoved. 


Frederick  Perley  was  shown  to  be  seised  of 
the  demanded  premises,  and  in  peaceable  pos- 
nessioo  of  the  same,  under  a  deed  from  John 
B.  Pierce  a/.,  dated  April  1, 1859,  and  record- 
ed April  2,  1859,  which  peaceable  possession 
continued  until  the  commencement  of  proceed- 
ings in  bankiuptcy,  in  re  Frederick  Fertey, 
in  the  United  States  District  Court  for  the 
Massachusetts  District.  The  proceedings  in 
bankruptcy  were  continued  in  course  and  are 
still  pending,  and  Horace  L.  Hadley  was  ap- 
pointed assignee.  The  important  dates  in  the 
bankruptcy  proceedings  were  as  follows,  viz. : 
Petition  filed,  December  28,  1868.  Adjudged 
bankrupt,  January  21. 1869.  Memorandum  of 
choice  of  H.  L.  Hadley,  assignee,  Februaiy 
10,  1869.  Asirament  same  date.  Assignment 
recorded  with  Essex  Deeds  Southern  District, 
September  2,  1869.  Assignee's  account  filed 
July  80, 1869.  Bankrupt  discharged  March  6, 
1875.  Assignee  removeid  in  creditor's  petition 
March  30,  1880.  W.  H.  Gove  appomted  same 
day. 

It  did  not  appear  upon  the  records  nor  in  any 
way  that  said  Ilorace  L.  Hadley  or  the  bank- 
rupt ever  disclosed  the  interest  of  said  insolvent 
in  the  demanded  premises  to  the  court,  or  ap- 
plied for  leave  to  dispose  of  the  same  at  private 
or  public  sale. 

It  did  appear  that  on  March  1,  1870,  for 
the  consideration  of  $200,  actuallv  paid  by  the 
tenant,  Addison  P.  I^aroyd.  to  frederick  Per- 
ley t6  his  own  Tise,  the  said  Perley  executed 
a  deed  purporting  to  convey  the  demanded 
premises  to  said  Learoyd,  which  deed  was  re- 
corded July  15,  1870;  and  that  said  Learoyd 
immediately  entered  upon  the  same,  claiming 
titie,  and  is  still  In  possession  thereof. 

It  further  appeared  that  on  March  10,  1871, 
by  deed  executed  on  that  day,  which  was  re- 
corded August  81 , 1871 ,  in  the  aforesaid  registry, 
the  said  Horace  L.  Hadley  as  assignee  of  said 
Periey  conveyed  the  demanded  premises  to  the 
tenant  for  a  consideration  nominal  upon  its 
face;  but  in  fact  not  even  a  nominal  considera- 
tion was  paid,  nor  has  any  money  received 
from  Leaned  ever  been  nud  to  any  asrignee 
of  Perley,  or  accounted  for  as  part  of  hu  in- 
solvent estate. 

On  January  24,  1880,  Horace  L.  Hadley  was 
removed  by  the  court,  and  William  H.  Gove 
was  appointed  in  his  place.  On  June  12,  1SS2, 
the  present  suit  was  commenced. 

At  the  opening  of  the  defense  and  after  the 
plaintifr  had  put  m  his  case,  the  aforementioned 
amendment  to  the  tenant's  plea  was  filed  and 
allowed. 

Under  this  state  of  facts  the  court  held  as 
matter  of  law : 

1.  That  the  deed  of  Hadley,  assignee  as 
aforesaid,  was  sufficient  in  law  to  pass  a  title 
which  cannot  be  questioned  in  this  court. 

2.  That  the  Ifaidtation  in  the  United  States 
Revised  Statutes,  §  6057,  havfaig  been  duly 
pleaded,  was  a  bar  to  this  suit 

The  court  having  predicated  its  determina- 
tion upon  these  positions,  and  having  thereupon 
found  for  the  tenant,  the  demandant  eneptsto 
the  same  as  incorrect  in  law. 

Jieeers.  S.  H.  Phillips.  W.  H.  Gore  and 
John  W.  Porter,  for  demandant: 

Upon  the  facts,  a  resulting  trust  js-^sdosedi 
hi  nvor  of  the  demandant^i^iUehyUJUffi^^lC 
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in  cbaacery  to  avoid  the  deed  under  which  the 
tenant  claims.  2  Bl.  Com.  S80;  2  Story,  £q. 
Jur.  g  1197;  Com.  Dig.  Ch.  4  W.  8;  Litermon 
V,  Aldrieh,  5  Cuah.  481 ;  AfeOotean  v.  McQowan, 
14  Gray,  121;  2  Washb.  Real  Prop.  183. 

It  ifi  to  be  premised  that  mere  alteration  nf 
poseeasion  does  not  in  equity  give  a  right,  but 
It  shall  be  for  the  uae  of  the  donor,  etc. ,  unless 
the  use  is  expressed,  or  there  ia  a  valuable  con- 
sideration. Bacon,  Abr.  Uses  and  Truttt;  Gil- 
bert. Uses  &  Truste,  Sunlen's  ed.,  118. 

By  recent  statute,  in  tms  Commonwealth,  the 
pliindfT,  In  xeU  actions  styled  the  demandant, 
ab^  be  entitled  to  avail  himself,  in  answer  to 
any  defense  alleged  by  the  defendant,  of  any 
facts  that  would  avoid  such  defense  in  equitv, 
or  would  entitle  the  plaintiff  to  be  absolutely 
and  unconditionally  relieved  in  equity  against 
euch  defense.   Stat.  1883,  chap.  228. 

The  limitation  in  the  United  States  Bankni|^ 
Act  applies  only  to  suits  growing  out  of  dis- 
putes ID  respect  to  propertv  and  rights  of  prop- 
erty of  the  bankrupt  which  come  to  the  hands 
of  the  assignee,  and  to  which  adverse  claims 
existed  while  in  the  hands  of  the  bankrupt,  and 
before  the  assignment.  Be  Conant^S  Blatch. 
C.  C.  54;  Stcvttu  v.  Uavaer,  89  N.  Y.  802;  Be 
Eroffman,^  B.  R.  116. 

This  construction  was  practically  adopted  by 
the  court  in  French  v.  M<^rUl,  182  Mass.  526; 
and  generally,  although  it  may  be  too  late  to 
bring  an  action,  a  party  may  avail  himself,  in 
equity  at  least,  by  way  of  defense  or  reply'of 
a  state  of  facts  which  would  otherwise  be  the 
foundation  of  a  right  of  action.  Stat.  1888, 
chap.  228. 

Mr.  H.  F.  BIdweU,  for  tenant. 

Holmes*  J.,  delirered  the  opinion  of  the 

court : 

The  only  argument  addressed  to  us  for  the 
demandant  is  that  there  was  a  resulting  trust 
because  the  assignee  received  no  consideration 
In  fact.  But  it  is  admitted  that  there  was  no 
fraud,  and  the  deed  of  the  assignee  recited  a 
conBideration,  declared  the  uses,  and  contained 
the  covenants  usual  in  a  quitclaim  deed.  It  is 
settled  that  in  such  cases  there  is  no  resulting 
trust.  Oould  V.  Lytuie,  114  Mass.  366,  and 
cases  cited. 

It  is  therefore  uDoeceesaiT  to  consider  whether 
the  Statute  of  188S,  chap.  228,  g  14,  was  intend- 
ed to  allow  a  writ  of  entry  to  he  converted  into 
a  bill  in  equity  by  replication  when  the  answer 
is  simply  Uie  general  issue,  as  here  the  special 
plea  raised  a  wstinct  defense. 


John  B.  BAYLIES,  Exr., 
Charlotte  H.  A.  C.  SPAULDING  et  al.,Appte. 

1.  To  authorize  the  sabmission  to  the 
jury,  of  the  issue  whether  an  alleged 
will  wa«  procured  to  be  made  through 
undue  iniluence,  there  must  be  eVi* 
deaee  upon  which  they  may  reasona- 

and  properly  infer  vndne  infln* 
eaee. 

2.  Where  it  was  shown  that  teatator  was 
eightr  years  old  when  he  married  his 
second  wife,  was  a  flpiritnaUet.  and 
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■abmittad  to  her  infloence  over  him 
as  a  Bftedinm  between  him  and  the 
sptrit  of  his  first  wife,  there  was  «vU 
denee  from  which  the  jury  might  rear 
sonably  infer  that  the  alleged  will  was 
procured  to  be  made  tarong^  her 
onduo  iaflneaee  Mid  fraud. 

OOrtetoI  Filed  Vaxch  SL,  1888.) 

APPEAL  from  the  probate  of  the  will  ctf  Ed- 
ward Stetson  of  New  Bedford. 
The  testator  was  a  dentist  living  in  New 
Bedford.  He  married  Eliza  C.  Bkke,  Oct.  7, 
1880.  His  will  was  executed  September  5, 1881. 
It  was  admitted  by  the  contestants  that  be  was  a 
man  of  strong,  clear  mind  and  strong  will;  bot- 
they  claimed  (hat  he  was  a  believer  in  s>irita- 
alism,  and  that  he  was  influenced  hy  hit  wife 
to  make  the  will  bv  means  of  control  which 
they  claimed  she  had  acquired  by  her  false  pre- 
tenses; that  she  had,  as  a  medium,  conunuoi- 
cations  from  his  first  -wife,  who  died  in  i886. 
which  they  claimed  his  second  wife  ixetended 
to  communicate  to  him. 

His  second  wife  had  been  his  housekeeper  for 
12  to  16  yearo  before  they  intermarried.  She 
was  66  at  the  time  of  the  marriage,  and  be  was 
80.  The  appellant,  Charlotte,  was  testator's 
daughter,  now  aged  54,  and  the  other  appellant, 
her  daughter  Mary,  aged  27.  Teatator  had  no 
other  child. 

Mrs.  Spaulding  procured  a  divorce  from  her 
husband  in  1876,  lived  with  her  father  until  his 
second  marriage,  and  moved  into  the  south  ten- 
ement, adjoining  the  one  occupied  by  htm,  just 
before  he  married.  Mrs.  Spuuiding's  testimony 
tended  to  show  that  she,  with  her  father,  luu 
frequently  consulted  with  Mrs.  Blake  as  a  me- 
dium before  she  came  to  be  the  testator's  house- 
keeper, and  that  the  testator  would  go  to  sit- 
tings thinking  that  be  had  communications  with 
his  first  wife;  that  3Irs.  Blake  had  said  she 
would  never  many  witness'  father,  but  after 
coming  to  live  with  him  as  housekeeper  she  ob- 
tained great  influence  over  him,  and  witneA 
finally  left  her  father's  bouse  because  of  Iroulde 
with  Mrs.  Blake;  that  the  day  of  testator's  mar- 
riage he  sat  down  and  cried,  and  said  he  did 
not  want  to  be  married.  The  evidence  of  other 
witnesses  tended  to  show  that  Mrs.  Blake  had 
great  influence  over  the  testator. 

Mrs.  Blake  testified  that  she  had  held  the  faith 
of  the  spiritualists,  but  could  not  discuss  the 
question  of  spiritual  agency  because  she  did  not 
know  enougn  about  it  to  understand  or  define 
it.  She  denied  having  influence  over  the  testa- 
tor and  doiiel  having  talked  with  him  about 
his  will. 

The  jury  found:  1,  that  the  testator  wis  of 
sound  and  disposing  mind  and  memoiy  at  the 
date  of  the  alleged  will;  and  2,  that  the  allied 
will  was  procured  to  be  made  through  unaae 
influence  and  fraud  by  Eliza  C.  Stetson. 

Meears.  Hosea  M.  Knowlton  and  Daalel 
T.  DevoU,  for  appellants: 

Whether  any  given  case  of  influence  is  on  one 
or  the  other  side  of  the  line  between  the  lawful 
and  innocent  inducements  and  pcrsuasiaitt 
which  may  be  meA  toward  a  testator  by  a 
would-be  l)cneficiary  on  the  one  hand,  and  the 
unlawful  and  undue  influcnre,  with  or  without 
fraud,  by  which  the  testator's  mind  ts  domin- 
atedand  contr(^e^^o^tl@g^^^i«apii« 
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question  of  fact.  As  in  questions  of  due  care, 
jt  ordinary  diligence,  of  insanity,  of  fixtures, 
■)f  proof  beyooa  reasonable  doubt,  of  prescrip- 
ion,  the  court  formulates  the  rule  for  comiog 
to  a  conduBion,  but  the  truUi  itself  is  entirely 
in  Uic  domain  of  facts.  Oayiwr  v.  Old  Ceionv 
H.R  Co.VXi  Haas.  SOS;  CliaffM  t.  BoO^m  & 
Lowell  R.  B.  Oo.  104  Haas.  108. 

It  is  not  claimed  that  there  was  direct  evi- 
lence  that  the  domination  she  acquired  was  ex- 
ercised in  the  making  of  the  will,  further  than 
ippeara  from  the  will  itself;  but  there  is  do 
luch  requirement  of  proof.  "  On  demurrer  to 
he.  evidence,  its  amount  and  'weight  are  not  in 
SBue.  It  is  only  sufficient  if  there  be  such  an 
imouot  of  the  evidence  that  the  court  would 
lot  set  aside  any  number  of  verdicts  rendered 
ipon  it  totie*  quotiet."  Denny  v.  WiUiam$,  5 
Ulen,  1,  5. 

Mere  strength  of  will  and  character  generally, 
:ren  though  admitted,  as  here,  does  not  meet 
he  charge  oi  undue  influence.  "  All  that  is 
>eGuIiar In  temperament  or  modes  of  thought, 
he  idiosyncrasies  of  the  man,  so  far  as  suscep- 
ibility  is  thereby  shown,  present  proper  consid- 
rations  for  the  juiy ."  Shailer  v.  Bumttead,  99 
Vlass.  112-121. 

Metm-8.  T.  M .  Stetson.  O.  Prescott  and 
U  Le  B.  Holmes,  for  appellee: 

The  burden  of  proof  of  undue  influence  is  on 
he  appellants.   McKeom  v.  Bam«s,  108  Mass. 

m. 

Speaking  now  for  the  Orphans'  Home  and 
)ther  legatees,  against  whom  no  charge  is  made, 
Ne  have  a  right  to  insist  that  this  allegation  of 
indue  influence  be  proved  by  competent  evi- 
lence  only.   Hatch  v.  Bufflqf,  12  Gush.  80. 

Remarks  of  Qxa  testator,  u  any,  are  not  ad- 
idsable  to  show  extraneous  acts  of  undue  in- 
iuence,  fraud  or  duress.  For  that  purpose 
hey  are  only  hearsay,  not  judicial  evidence. 
^li&r  V.  Baldtcin,  138  Mass.  429;  Sliailgr  v. 
^'imxtead,  99  Mass.  112-128. 

The  rule  of  Shailer  v.  Butntiead  excludes 
ulmissioos  by  anybody  subsequent  to  the  exe- 
nition  of  the  will. 

Even  if  the  wife  had  stated  in  terms  to  some 
hird  person,  prior  to  the  will,  that  she  meant  to 
^ntrol  tbetestatorin  making  it,aDd  no  evidence 
)f  any  act  of  hers  thereto  app^red,  the  aliega- 
ion  of  undue  influence  would  stand  unproved. 
The  abortive  thought  is  not  the  act  and  does 
lot  prove  the  act.  GemTnontoealth  v.  Feldi,-18i 
Uass.  28. 

In  this  case  there  is  not  one  particle  of  evi- 
lence  of  any  act  of  influencing  the  testator  in 
mabing  his  will.  In  the  larg^  construction  it 
would  only  tend  to  show  that  in  certain  little 
natters  the  wife  mi^ht  have  believed  or  said 
the  could  influence  bim.  It  does  not  amount  to 
proof  of  even  a  disposition  so  to  do  improperly, 
unduly  or  in  respect  to  his  will ;  it  does  not 
unount  to  a  case  of  opportunity  to  influence  a 
nill,  coupled  with  a  disposition  so  to  do,  which 
was  held  not  enough  to  prove  this  issue.  Jft- 
Seone  v.  Bama,  108  Mass.  S46. 

At  this  period  Mrs.  Blake  was  in  Dorchester. 
McKeone  v.  Barnes,  108  Mass.  345-847. 

The  cases  May  v.  Bradlee,  127  Mass.  414; 
UxoU  v.  MoMn,  100  Mass.  160,  are  not  attacked 
by  us  here.  If  there  was  any  evidence  of  an 
act  influencing  the  maker  of  the  will,  then  tiie 
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temper  and  spite  of  the  person  influencing 
might  be  shown,  to  ^ve  color  and  character  to 
bis  act;  but  if  there  u  no  act,  it  cannot  be  in- 
ferred from  mere  desire  to  influence,  if  proved, 
(md  this  case  has  no  such  proof. 

The  finding  in  issue  excludes,  we  submit, 
any  existing  delusion  in  testator.  Whitn^  v. 
TieomUy,  136  Mass.  147. 

There  Is  not  even  the  scintilla  of  evidence 
here.  If  there  was,  it  would  not  suffice.  There 
must  be  evidence  upon  which  a  jury  might 
reasonably  and  properly  find.  Toom^'v.  Lon- 
don, etc.  B.  O0.3  0.  B.  N.  8.  146 ;  Denny  v. 
Wmiamt,  5  Allen,  6;  Batterfdd  t.  Wettem  B. 
Corp.  10  Allen,  588 ;  Brightman  v.  Eddy,  97 
Mass.  481. 

A  jury  is  not  to  form  its  verdict  upon  a  guess 
at  the  truth  gathered  from  the  e^dence,  but 
from  a  real  solid  conviction  of  it  founded  upon 
a  careful  scrutiny  and  examination  of  the 
proof.  Hatkins  v.  Hatkina,  9  Gray,  898. 

Besides,  this  is  not  a  common-Law  proceed- 
ing. In  probate  appeals,  issues  to  a  jiuy  differ 
widely  from  jur^  trials  at  common  law.  Their 
conclusiveness  is  not  regarded  in  the  same 
light.  Burkn  v.  Shannon,  99  Mass.  206;  New- 
ell  V.  Homer,  120  Mass.  281;  Shailer  v.  Bum- 
atead,  90  Mass.  181. 

Where  no  evidence  was  given  of  any  influ- 
ence exerted  at  the  time  of  making  the  will, 
nor  of  any  fraud,  misrepresentation  or  con- 
straint of  any  kind  in  procuring  a  will  to  be 
made,  it  was  held  error  to  submit  tbe  question 
to  the  Jury.  See,  Eckert  v.  Flotory,  48  Pa.  8t. 
46  ;  Stuh  V.  Schasffle,  18  Eng.  Law  &  Eq.  576  ; 
WiUiamt  v.  Ooude,  1  Hagg.  Ecc.  577 ;  Arm- 
strong V.  Sttddleeton,  1  Moore,  P.  C.  478. 

Gardner*  </'.,  delivered  the  opinion  of  the 
court: 

To  authorize  the  submission  of  the  second 
issue  to  the  jury,  there  must  have  been  evi- 
dence upon  which  they  might  reasonably  and 
properly  infer  that  the  testator  was  unduly  in- 
fluenced in  making  the  alleged  will.  Denny  v. 
WiUiamt.  6  Allen,  1;  Butterfield  v.  Western  B. 

B.  Corp.  10  Allen,  583. 

The  alleged  testate  was  eighty  years  old 
October  7,  1880,  when  he  mamed  Mrs.  Blake. 
He  was  a  believer  in  spiritualism,  and  it  was 
claimed  that  she  exercised  her  influence  over 
him  as  a  medium  of  communication  between 
him  and  the  i^irit  of  his  first  wife. 

It  is  unneensary  to  review  all  the  testimony. 
We  think  that  there  was  evidence  in  the  case 
upon  which  the  jury  might  reasonably  infer 
that  the  alleged  will  was  procured  to  be  made 
through  the  undue  influence  and  fraud  of  Eliza 

C.  Stetson. 
ExeeptioTU  overruled. 


Bridget  HARNEY, 
c. 

Joseph  P.  SHAW. 

1.  The  testimony-  of  builders  unacquaint- 
ed with  the  work  embraced  in  a  contract, 
based  on  an  estimate  of  the  necessary 
amount  of  material,  which  was  uneer 
tain,  is  inadmissible  to  show  th&t  tbe 
Digitized  by  V.  3g5 
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price  named  was  below  a  fftir  price  for 
the  work. 

Suffolk — Decided  Karoh  88, 1880.) 

ONgkilntifl'B  ezceptirau.  OverrtUed. 
The  defeDdant,  a  builder,  entered  into  a 
contract  with  one  Kelly  to  erect  a  dwelling- 
house.  This  building  was  in  theprocess  of  con- 
struction at  the  time  the  plaintiff  was  injured. 
The  plaintiff  claimed  that  her  injuries  were 
caused  by  a  filing  board,  wliich  she  claimed 
dropped  from  the  roof  of  said  house  by  reason 
of  the  negligence  of  persons  employed  thereon. 

It  wasm  controversT  whether  the  defendant 
had  charge  and  control  of  the  part  of  the  work 
from  which  the  board  fell.  The  defendant 
claimed  that  he  had  sublet  the  same  to  one 
Goodwin,  and  that  consequentlT  the  action 
could  not  be  maintained.  The  plaintiff  claimed 
that  the  defendant  had  control  of  the  whole 
buildlnK  and  that  the  penona  at  work  thereon 
were  hu  servants  and  agents.  The  erldenoe 
was  conflictinff  upon  this  subject. 

The  plaintiff  offered  to  show  by  the  testimony 
of  experienced  builders  that  the  subcontract 
claimed  to  have  been  made  with  Goodwin  was 
an  unreasonable  one;  that  the  consideration  to 
be  paid  Goodwin  therefor,  by  the  defendant, 
was  much  below  a  fair  price.  The  plaintiff  was 
not  permitted  to  show  the  amount  of  lumber 
and  ooateiiak  necessaiy  to  do  the  work  which 
it  was  claimed  Goodwin  had  agreed  to  do  under 
the  subcontract. 
Mr.  J.  E.  Cotter,  for  plaintiff: 
If  a  subcontract  was  made  as  claimed  by  the 
defendant,  then,  under  the  decision  in  HiiUard 
T.  BieKaramm,  8  Gray,  849,  this  action  could 
not  be  maintained;  consequently  the  existence 
or  non-existence  of  the  subcontract  was  a  ma- 
terial issue  at  the  trial. 

The  evidence  as  to  amount  of  material  neces- 
sarr  to  do  the  work  was  admissible,  because  it 
haa  a  tendency  to  show  that  the  contract  al- 
leged to  have  oeen  made  was  contrary  to  the 
umform  course  and  conduct  of  men.  Brad' 
bury  ^.  2>wight,^'SILe\.^\;  V^ny.WineJieiter, 

106  Mass.  WO;  Brewer  v.  Bouiatonie  B.  B.  Go. 

107  Mass.  377;  Norritv.  Spoford,  137 Mass.  85. 
Mr.  C.  O.  Keres.  for  defendant : 

The  evidence  which  was  excluded  was  clearly 
inadmissible  for  the  purposes  named.  Inade- 
quacy of  coDsideiation  aJone  is  no  ground  for 
ref unng  to  glre  a  contract  full  fence  m  law  and 
in  equify.  The  testimony  of  the  defendant  on 
cross  examination,  that  me  price  was  reason- 
able, could  not  be  contradicted  by  the  testimony 
of  the  experts  offered  hy  the  plaintiff.  Bean  v. 
Garruth,  108  Mass.  243;  Hubbard  v.  Coolidge, 
1  Met.  98;  me  parte  Allen,  IS  Mass.  66;  Ban- 
bom  V.  Frendi,  2  Foster  (N.  H.)  246;  Ba^sidttm 
T.  £4tae,  32  Pa.  St.  246;  Hitehwck  t.  Uoker,  6 
Ad.  &  £.  488;  EanM»  t.  Wkittakar,  128  Han. 


O.  Allen*  J.,  deUrered  the  opinion  of  tke 
court : 

We  do  not  understand  from  the  bill  of  ex- 
ceptions that  the  plaintiff  offered  direct  testi- 
mony of  experienced  builders,  acquainted  with 
the  work  embraced  in  the  alleged  subcontract, 
to  show  that  the  price  named  was  mm^  below 
a  fikir  price  for  mat  work.  Their  0[diiion  of 


value  was  to  be  based  on  an  estimate  of  the 
necessary  amount  of  lumber,  which  itself,  so 
far  as  we  can  see,  was  an  uncertain  element 
This  was  too  remote.  The  case  does  not  fall 
within  the  principle  of  the  dectsiona  cited  for 
theplaintifl. 
^xeptiont  ofterruted. 


Mary  E.  KEYES 

V. 

William  E.  CARLTON  et  ai. 

A  TolaBtargr  settlement  fally  executed 
a  person  of  sound  mind,  wlthont 
mistake,  fraud  or  undue  inflnenee.  is 

binding  on  one  making  it,  and  cannot 
be  revoked,  except  so  far  as  the  power 
of  revocation  has  been  reserved  in  the 
deed. 

(Suffolk  Filed  January  12, 18SB.f 

ON  report,  upon  reservation  for  the  consider- 
ation of  the  full  court.    Bill  diemieted. 
BUI  to  set  aside  a  settiement  made  by  a  trust 
deed. 

At  the  hearing  it  whs  foimd  that  the  plaint- 
iff's father  gave  her  some  $14,000  from  time  to 
time  while  she  was  living  with  her  husband  in 
Colorado,  for  the  purpose  of  having' it  invested 
in  a  home  in  her  name  for  her  famihr,  which 
consisted  of  herself,  her  husband  and  K)ur  chil- 
dren; with  it  she  bought  a  house  and  lot,  then 
bought  another  lot  and  built  a  house  upon  U 
with  the  moncnr.  During  the  three  years  and 
more  slw  and  ast  husband  were  foi  Coknado, 
her  husband  earned  nothing  for  the  support  <tf 
the  family,  and  she  and  the  family  were  sup- 
ported by  money  sent  by  her  father  until  his 
death  in  1876.  Her  husband  had  persuaded 
her  to  mortgage  both  estates  in  Colorado  for 
his  debts,  at  nigh  rates  of  interest.  Charles  £. 
Abbott,  one  of  the  defendants,  who  had  been 
an  attorney  for  her  father,  went  to  Colorado  in 
tiie  spring  or  early  summer  of  1877,  and  saw 
the  complainant,  and  aa  a  f riaid  of  the  family, 
and  at  tiie  request  of  her  brother,  ascertained 
the  state  of  her  property.  The  complainant 
wanted  mone^  to  live  on,  as  her  husband  con- 
tributed nothmg.  She  and  her  husband  were 
living  together,  but  not  happily;  and  she  was  so 
far  under  ber  husband's  influence  and  contrd, 
whether  from  fear  or  otherwise,  that  she  could 
not  resist  his  requests  to  mortg^  her  pr(^)erty 
for  his  debts,  and  there  was  great  danger  that 
in  this  way  it  would  all  be  lost.  Mr.  Abbott 
advised  her  to  put  her  property  in  trust  for  her- 
self and  children  in  such  a  way  that  it  would 
be  out  of  her  power  to  convey  it  at  her  has- 
band's  request,  and  advised  ber  to  coinult  Ifr. 
Richardson,  a  disinterested  and  respectable  at- 
torney at  law. 

She  consulted  Mr,  Richardson.  She  in- 
formed him  that  she  wished  him  to  make  a 
deed  of  trust  to  Charles  E.  Abbott  and  Wil- 
liam E,  Oarleton,  her  brother,  of  all  ber  real 
property,  so  tkat  her  husband  could  not 
Influence  her  to  mortgage  or  sell  k,  as  he 
had  a  great  influence  over  her  iwhich  she 
conkl  not  resistgitiz^  Iftld30^  did  not 
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wish  ber  busband  to  Inherit  her  property  in 
case  of  her  death,  or  have  any  control  over  it, 
but  that  ^e  wanted  her  children  to  have  it. 
Mr.  Richardson  made  such  a  deed. 

The  deed  was  sent  to  Mr.  Abbott  in  Boston 
and  was  returned  to  Mr.  Richardson,  with  a 
draft  of  her  brother's  for  $600  payable  to  the 
joint  order  of  Mrs.  Keyes  and  Mr.  Ricbardaon, 
with  ins^cdons.  The  following  words  were 
stricken  out  by  the  instrucUons  for  the  new 
deed:  "In  trust  for  the  sole  and  separate  use, 
benefit  and  behalf  of  the  said  Mary  Eeyes,  her 
heirs  and  assigns  forever,  and  to  take,  collect 
and  receive  the  rents,  issues  and  profits  thereof, 
and  apply  the  same  to  and  for  her  sole  and  sep- 
arate use;"  and  the  instructions  requested  that 
the  following  words  be  inserted:  "In  trust  to 
manage,  let  and  take  care  of  the  same;  to  col- 
lect the  rents,  increase  and  profits  thereof,  pay 
over  and  account  for  the  same  to  the  said  M!ary 
£.  Eeyes  or  for  her  use  during  her  life,  andaft- 
er  her  decease  to  her  children,  or  for  their  use- 
and  in  further  trust  to  sell  the  same  discharged 
at  their  discretion  of  all  trusts;  and  at  any  time 
after  the  decease  of  said  Mary  E.  Keyes,  if 
they  shall  see  fit  and  proper,  but  only  in  such 
case,  to  convey  the  same  to  the  children  or  next 
of  kin  of  said  Mary  E.  Eeyes;  and  in  case  it 
shall  not  be  so  conveyed  during  the  lifetime  of 
said  ddldren,  then  to  convey  the  same  to  their 
wsoe." 

Mr.  Richardson  was  instructed  to  rewrite  the 
deed  of  trust,  and  further  modify  it  as  he 
thought  best,  and  not  to  indorse  the  draft  of 
1600  until  the  deed  was  executed  in  the  modi- 
fied form.  The  deed  was  rewritten  in  the 
form  in  which  it  now  is.  The  modification  was 
substantially  in  accordance  with  the  instruc- 
tions, with  a  power  inserted  to  appoint  new 
trustees.  Mrs.  Eeyes  executed  the  deed  as 
modified. 

The  instructions  and  the  deed  as  modified 
were  carefully  read  over  to  Mrs.  Keyes  by  Mr. 
Richardson  and  explained  to  her.  He  testifies: 
"I  did  not  think  that  she  comprehended  its  pur- 
port very  well,  at  least  in  respect  to  the  placing 
of  her  property  beyond  her  control,  or  in  its 
being  inevocable  by  herself,  or  herself  aod 
the  trustees,  or  the  trustees."  She  said  she 
wanted  her  childrra  to  have  her  jpmpetty  in 
case  of  her  death,  and  that  she  did  not  wish 
Mr.  Eeyes  to  inherit  anv  part  of  it;  "that  she 
was  afraid  of  her  husbana  and  could  not  resist  his 
importunities  to  sell  or  mortgage  it  for  him." 
After  much  hesitation  she  executed  the  deed; 
it  was  recorded,  delivered  to  her  aud  sent  by 
her  to  Mr.  Abbott,  and  she  received  the  $600, 
wliich  was  from  her  brother. 

At  this  time  she  contemplated  the  posdbiUty 
of  leaving  her  husband,  but  the  possibility  that 
her  husl^d  might  die  first  was  not  mentioned 
by  anyone  or  considered.  She  subsequently  1^ 
her  husband  to  come  east,  and  he  died  Uiere- 
after.  She  testified  that  after  she  had  signed 
the  deed,  but  at  the  same  interview  at  wnich 
she  signed  it,  she  asked  Mr.  Richardson  wheth- 
er die  could  get  the  property  back  if  she  yrnnt- 
ed  it,  and  he  said  he  "supposed  she  could." 
There  was  no  corroboration  of  this,  and  it  is  not 
certain  that  he  advised  ber  that  it  could  be 
revoked.  The  court  found  that  he  did  not;  and 
also  that  she  did  not  think  she  could  get  the 
property  back  at  her  pleasure  without  the  as- 
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sent  of  the  trustees;  that  she  knew  that  while 
she  had  the  control  of  the  property  her  husband 
could  control  the  disposition  she  should  make 
of  it,  and  that  it  was  mainly  to  prevent  this  that 
the  property  was  put  in  trust,  and  that  the  con- 
tingency of  her  surviving  her  husband  did  not 
occur  to  her  or  to  her  advisers,  and  nothing  was 
said  about  it.  The  main  purpose  was  to  save 
the  property  for  herself  and  children,  and  pat 
it  out  of  her  power  to  sell  or  incumber  it  at  the 
solicitation  or  demand  of  her  husband. 

It  was  also  found  that  the  plaintiff  thought 
that  she  and  the  trustees  together  could  agree 
to  change  the  disposition  of  the  property,  but 
not  that  she  held  the  opinion  from  anything  that 
was  said  to  her  bv  the  trustees  or  Utr.  Rich- 
ardson, or  anTbody  else. 

The  court  found  that  no  fraud  or  imposition 
was  practiced  upon  the  plaintiff;  that  the  deed 
was  carefully  read  over  to  her,  and  that  there 
was  no  mistake  in  the  sense  that  she  thought 
that  the  deed  contained  any  other  or  different 
provisions  than  in  fact  it  contained,  and  no  ac> 
cident  in  the  sense  that  anything  was  omitted 
which  was  intended  to  be  put  in;  that  she  is  a 
woman  of  ordinary  intelligence,  who  knows 
about  as  much  and  about  as  little  of  legal  pa- 
pers and  of  the  management  of  property,  as 
most  women  who  have  been  supported  by  rich 
fathers  and  have  never  themselves  done  any 
business  or  earned  or  managed  money;  that 
the  contingency  of  her  surviving  her  husband 
was  not  in  her  mind  nor  in  that  or  her  advisers; 
and  if  it  had  been  there  is  no  means  of  deter- 
mining what  the  provision,  if  any,  would  have 
been. 

By  her  father's  will  the  plaintiff  received 
about  $60,000  in  trust  to  pay  the  income  to 
her,  and  on  her  death  to  divide  the  principal 
among  her  children.  She  has  four  childiw. 
The  trust  pn^terty  is  well  invested  by  compe- 
tent trustees  under  the  will.  Her  whole  in- 
come is  about  $8,000  a  year. 

Mr.  6.  MerrllU  for  plaintiff. 

Memv.  S.  Bamvoft  and  6.  H.  Poor,  for 
defendants. 

Morton,  Ch.     delivered  theo[^nIon  of  the 

court: 

It  is  settled  hj  the  uniform  course  of  the 
decisions  in  this  CommoDwealtfa  that  a  volun- 
tary setUemoit,  f  uUy  executed  by  a  person  of 
sound  mind,  without  any  mistake,  fraud  or  un- 
due influence,  is  binding  upon  the  settlor,  and 
cannot  be  revoked,  except  so  far  as  a  power  of 
revocation  has  been  reserved  in  the  deed.  Vineu 
V.  Abbott,  100  Mass.  800;  SmoaU  v.  Beba-tt.  115 
Mass.  262,  and  cases  cited. 

In  the  case  at  bar,  the  plaintiff,  acting  delib- 
erately and  under  the  advice  of  counsel,  exe- 
cuted a  deed  of  settlement,  and  there  is  no  pre- 
tense of  any  fraud,  collusion  or  undue  influ- 
ence. The  deed  contains  no  power  of  revoca- 
tion, and  it  is  clear  that  the  power  of  revocation 
was  intentionally  omitted.  As  first  drafted,  the 
deed  created  a  dry  trust  in  &vor  of  the  settlor, 
which  probably  could  have  been  revoked  by 
her  at  any  time.  But  if  she  retained  a  power  of 
revocation ,  it  would  defeat  one  of  the  principal 
objects  of  the  settlement,  which  was  to  protect 
her  from  the  threats  or  importunities  or  infiu- 
ence  of  her  husband,  and  therefore  the  deed 
was  altraed  to  its  present  form.  ^o9{  parties 
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iindentood  that  she  was  not  to  have  the  power 
to  revoke  it  It  is  not  therefore  a  case  like  some 
of  those  cited  by  the  pttuntifF,  where  both  par- 
ties supposed  the  settlement  to  be  revocable,  and 
the  power  to  revoke  was  omitted  bv  mistake. 
See,  Aylswortk  v.  Whitamb,  12  R.  I.  298; 
Garrue^  v.  Mund^,  9  C.  E.  Green,  2481,  and 
cases  cil«d. 

The  Justice  who  heard  the  case  has  found 
that  no  fraud  or  impodtion  was  practiced  on 
her;  that  the  deed  was  carefully  read  over  to 
her;  ttiat  there  was  no  mistake  in  the  sense  that 
she  thought  the  deed  contained  any  other  or 
different  provision  than  in  fact  it  contained, 
and  no  accident  in  the  sense  that  anything  was 
omitted  wliieh  it  was  intended  to  put  in;  and 
Oiat  the  contingency  of  her  surviving  her  hus- 
band was  not  in  her  mind  or  in  that  of  her  ad- 
visers, and  if  it  had  been,  there  are  no  means 
of  determining  what  the  provision,  if  any ,  would 
have  been.  From  these  findings  it  is  clear  that 
there  was  no  mistake  in  the  sense  that  she 
wrongly  apprehended  the  contents  of  the 
deed.  The  most  that  can  be  said  is  that  she 
did  not,  at  the  time  aha  executed  the  deed,  an- 
ticipate or  have  in  her  mind  what  would  be  its 
legal  effect  in  the  contingency  of  her  husband 
dying  before  her.  She  did  not,  at  the  time, 
think  of  this  contingency,  but  this  is  not  a  mis- 
take which  will  justify  setting  aside  a  settle- 
ment; especially  when  it  is  not  shown  that,  if 
this  contingency  bad  been  in  her  mind,  she 
would  liave  made  a  deed  in  any  respect  different. 

But  this  was  not  a  purely  voluntary  settle- 
ment. It  appears  that  she  was  in  financial  dif- 
ficulties and  in  present  need  of  money;  and  tliat 
her  brother  advanced  her,  by  way  of  loan, 
$600  as  a  part  of  the  transaction,  and  on  the 
condition  that  she  would  execute  this  deed  of 
trust  It  seems  to  tiave  tieen  a  family  arrange- 
ment to  save  her  property  for  the  benefit  of  her 
children,  and  to  protect  it,  not  onlv  from  the 
demands  of  her  husband  but  possibly  from  her 
own  improvidence.  It  may  be  that  the  fact 
that  there  was  this  pecuniary  consideration 
would  not  prevent  a  court  of  equity  from  setr 
ting  aside  the  settlement,  upon  proof  of  fraud 
or  concealment,  or  upon  proof  of  any  material 
misapprehension  on  her  part,  of  facts  which,  if 
known  wid  called  to  her  attention,  would  liave 
led  to  a  settiement  of  a  different  character.  But 
It  tiirows  some  light  upon  the  transaction,  and 
tends  to  show  that  her  failure  to  think  of  the 
contingency  of  her  husband's  death  was  imma- 
terial; and  that  if  she  had  thought  of  it,  there 
would  have  been  no  change  in  the  provisions 
of  the  deed.  We  are  of  oinnlon  that  the  plaint- 
iff does  not  show  sofilclent  cause  for  setting 
aside  the  senlement  voluntarily  and  fairly  made 
by  her. 

mi  di$miu6d. 


Joseph  NASH,  Petitioner, 

V. 

John  LATHROP. 

1.  Justice  requires  that  the  pablic  should 
have  free  access  to  the  opinions  of  the 
Supreme  Judicial  Court  of  the  Common- 
wealth, and  it  Is  agatost  sound  public 
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policy  to  prevent  this,  or  to  supprees  and 
keep  from  the  public  the  earliest  knowl- 
ed^  of  the  statutes  or  de^iisions  and 
opmioDB  of  the  judges. 
2.  It  was  not  the  intention  of  the  "Lngi*- 
lature*  in  the  statutes  upon  which  re- 
spondent relies,  to  limit  the  existing 
rijfht  of  the  citizen  to  tiave  full  aeeess 
to  the  a^xdanmt  nor  to  confer  npon  lit- 
tle, Brown  &  Co.  the  right  to  restrain 
any  person  from  procuring  copies  of 
them. 

S.  The  purpose  of  the  Statute  of  1879, 

chap.  250,  was  to  make  provision  for  the 
prompt  publication  of  the  aeries  of  the 
oflSciEu  reports  Icnown  as  the  "Massacha- 
setts  Reports  "  at  a  reasonable  price;  but 
not  to  to  the  publishers  thereof 
the  ri^t  to  sappress  and  keep  the 
opinions  of  the  justices  from  thepttbUe 
until  they  shonld  bare  printed  them  In 
such  reports. 

(Suffolk  Ftled  May  10. 1888.) 

ON  report.  Petition  for  mandamu».  Oranied. 
The  case  came  on  to  be  heard  t)efore  s 
Justice  of  Ibis  court  upon  the  petitioD  and  an- 
swer, the  statements  in  the  answer  being  takoi 
as  true.  It  further  app^red  that  there  were 
two  corporations  located  beyond  the  Common- 
wealth, the  Lawyers'  Co-Operative  Publiahing 
Company  of  Rochester,  N.  Y.,  and  the  Wert 
Publishing  Company,  which  are  interested  in 
the  procuring  oi  these  opinions  for  puUiodioD 
in  the  form  of  weekly  reports,  and  that  the  peti- 
tioD  of  said  Nash  was  in  the  interest  of  all  uiree 
parties,  and  for  the  purpose  of  enabling  said 
Nash  and  the  said  corporations  tluttugh  said 
Nash  to  obtain  tiie  opmions.  It  was  agreed 
that  if,  in  the  miinfon  of  the  comt,  mandaMu 
should  inue,  the  same  should  be  peremptcoj. 
The  petition  and  answer  are  as  follows: 
To  the  HonoTfMe  the  JusOcct  of  the  Svprme 
Judicial  Court,  hdden  at  Soeton  within  and  Jir 
the  County  of  Suffolk: 

Tour  petitioner,  Joseph  Nash,  a  citizm  of 
said  Boston,  respectfully  represents  tliat  lie  is 
the  publisher  of  the  "Daily  Law  Record," a 
daily  paper  devoted  entirdhr  to  lenl  ialeHi- 
gence,  prmted  and  published  in  sfUdlhiBton,  in 
which  he  has  publi^ed  and  desires  to  continiie 
to  publish  the  opioions  and  deciaons  of  tlw 
Supreme  Judicial  Court  of  this  Commonweallh. 
In  the  execution  of  this  enterprise  he  has  »p- 

SUed  to  John  Lathrop,  Esq. ,  the  reporter  of  tbe 
edsions  of  the  Supreme  Judicial  Court  of  diii 
Commonwealth,  for  leave  to  examine  and  awy 
the  opinions  and  decisions  of  said  court  in  ho 
hands  as  reporter,  which,  underthe  statutes  and 
laws  of  this  Commonwealth,  your  petitiOBflr  is 
advised  and  verily  believes  be  has  a  rif^t  to  do; 
and  said  Lathrop,  being  so  instructed,  as  he^ 
leges,  by  the  firm  of  Linle,  Brown  A  Co.,  of 
said  Boston,  who  are  the  publislierB  of  the  suiv 
of  reports  of  said  decuiona  known  m  (be 
"  MasBadrasetts  Reports,"  has  refused  sod  doM 
refuse  to  permit  and  allow  your  petitioner  to 
examine  and  make  full  copies  or  to  malce 
and  valuable  abstracts  of  said  opinions  and  at- 
cisions  for  publication. 

And  your  pMitiooer  further  slates  th^J^ 
reason  of  said  refusal  b^U  arreatlv  fcmbarrsiiBd 
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In  said  publication,  which  he  believes  is  of 
great  benefit  to  the  bar  of  this  State  as  well  as 
to  the  public,  and  tends  to  effect  an  early  and 
wide  diasemini^ion  of  these  decisioiis  among 
those  who  may  be  interested  therein.  And  your 
petitioner  further  states  that  he  is  entirely  with- 
out remedy  in  the  premises,  unless  It  be  con- 
ferred by  the  Interposition  of  this  honorable 
court  by  its  writ  of  mnndamut;  and  he  there- 
fore prays  that  a  writ  of  mandamus  may  issue 
a^inst  'said  reporter,  commanding  him  to  per- 
mit and  allow  the  said  petitioner  to  examine 
all  decisions  and  opinions  of  the  court,  and  to 
copy  the  same  at  such  times  and  In  such  man- 
ner  as  will  not  interfere  with  the  business  of  his 
-office.  Joseph  Naah, 

Petitioner. 

Jtetpondenft  Anmcer. 

Bespondent  says  that  by  Public  Statutes, 
•<diap.  169,  §  61,  he  is  bound  to  keep  in  some 
safe  and  convenient  place  in  Bfwton  the  written 
opinions  of  the  court  in  alt  law  cases  argued  in 
the  several  counties,  until  their  publication  in 
the  reports,  aod  also  his  own  dockets  and 
copies  of  papers  in  such  cnses,  and  to  afford  due 
facilities  for  their  examination.  And  he  says 
that  be  has  fully  complied  with  the  said  stat- 
ute, and  has  always  furnished  and  is  still  ready 
to  furnish  suc^  facilities;  but  he  insists  upon  hu 
ri^t  to  refuse  to  permit  copies  or  abstracts  to 
be  taken  for  publication. 

And  he  further  says  that  by  virtue*  of  the 
Statute  of  1879,  chap.  280,  and  of  a  contract 
made  in  pursuance  thereof,  a  copy  of  which  is 
hereto  annexed,  marked  A,  ana  by  virtue  of 
the  extension  of  said  contract  duly  made  at  the 
expiration  thereof  in  1884,  Little,  Brown  &  Co. 
have  the  exclusive  right  of  publication  of 
the  reports  of  the  decisions  of  the  Supreme 
Judicial  Court,  and  this  defendant  has  no 
right  to  publish  the  same,  or  to  furnish  the 
same  to  others  for  pubHcation,  without  the 
assent  of  said  Little,  Brown  &  Co. :  that  here- 
tofore the  petitioner  has  been  permitted  by  re- 
spondent, with  the  assent  of  said  Little,  Brown 
A  Co.,  to  take  abstracts  of  opinions,  from  time 
to  time,  for  publication;  but  that  recently  the 
West  Publishing  Company  of  St.  Paul,  Minn. , 
and  the  Lawyers'  Co-Operative  Publishing 
Company  of  New  York,  and  other  foreign  pub- 
lishers, have  availed  themselves  of  the  liberty 
thus  granted  petitioner  to  publish  the  decisions 
of  this  court  m  the  form  of  reports  for  sale  to 
the  profession,  in  competition  with  the  author- 
ized series  of  reports  and  to  the  injury  of  said 
Little,  Brown  &  Co..  and  to  the  prejudice  of 
the  rights  secured  them  by  said  contracts  and 
statute.  For  this  reason,  at  the  request  of  said 
Little,  Brown  &  Co. ,  be  has  refused  and  claims 
that  he  is  bound  to  refuse  petitioner  the  privi- 
lege of  copying  and  abstracting  o^olons  for 
publication.  Jonn  Lathrop. 

Exhibit  A. 

Articles  of  agreement  entered  into  this  first 
day  of  May,  A.  D.  eighteen  hundred  and  seven- 
ty-nine, between  the  Commonwealth  of  Massa- 
chusetts, by  Henry  B.  Peircc,  Secretary,  party 
of  the  first  Mrt,  and  Augustus  Flagg,  John 
Bartlett,  T.  W.  Deland,  J.  M.  Brown,  George 
FImk  «dA  Charles  C.  Sovle,  copartners  under 
the  arm  name  and  style  of  Little,  Brown  &  Co. , 
doing  buriness  in  Boston  in  the  County  of  Suf- 
folk, party  of  the  secmid  part. 
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The  party  of  the  second  part  hereby  cove- 
nants and  agrees  with  the  party  of  the  first  part 
to  publish  the  decisions  of  the  Supreme  Judicial 
Court  of  this  Commcmwealth  aforesaid,  from 
and  including  volume  one  hundred  and  twenty- 
six  of  the  series  of  Massachusetts  Reports,  upon 
the  following  terms:  to  wit,  to  print  and  pub- 
lish the  reports  promptly  and  within  the  time 
now  required  by  law,  from  the  manuscript  to 
be  supplied  to  them  by  the  reporter,  uniform  in 
size,  style  and  form  with  volume  one  hundred 
and  twenty-four  of  said  series,  and  not  inferior 
thereto  in  quality  of  work  or  material;  to  keep 
alwava  on  hand  for  sale  in  Boston  a  sufficient 
number  of  the  volumes  which  they  shall  so 
publish  to  supply  the  public  demand  therefor; 
to  furnish  to  the  State  a  number  of  copies  of 
each  volume,  equal  to  the  number  of  towns 
and  cities  In  this  Commonwealth,  at  any  time 
during  the  term  <A  said  contract,  and  one  hun- 
dred copies  in  addition,  at  the  price  of  one  dol- 
lar and  seventy-five  cents  per  copy,  and  to  sell 
the  same  to  the  public  in  tuis  State  at  tlie  price 
of  three  dollars  and  twenty-five  cents  per  copy 
at  retail;  and  to  pay  to  the  reporter  in  equal 
monthly  installments  the  sum  of  four  thousand 
five  hundred  dollars  per  annum  for  and  towards 
bis  compensation  and  clerk  hire.  But  in  case 
the  number  of  volumes  to  be  published  during 
the  term  of  this  contract  shall  fall  short  of  two 
volimies  per  annum  on  the  average,  the  amount 
to  be  paid  to  the  reporter  shall  be  reduced  pro- 
portionately. 

The  party  of  the  first  part  hereby  covenants 
and  agrees  with  the  party  of  the  second  {mrt, 
that  during  the  term  of  this  contract  the  partr 
of  the  second  part  shall  be  furnished  by  the  of- 
ficial reporter  with  the  decisions  of  the  Supreme 
Judicial  Court  for  publication;  and  that  the 
said  reporter  shall  prepare  and  furnish  said  de- 
cisions to  said  party  of  the  second  part,  season- 
ably for  publication,  according  to  this  contract 
and  the  existing  requirements  of  law,  and  shall 
prepare  and  f  umi^  therefor  suitable  head  notes, 
tables  of  cases  and  indues,  and  shall,  in  the 
usual  manner  of  authors,  superintend  the  pub- 
lication, correction  and  proofreading  of  such 
reports,  and  that  the  stereotype  plates  and  copy- 
right of  the  volumes  to  be  published  under  &is 
contract  by  the  party  of  the  second  part  shall 
be  the  property  of  said  party  of  the  second  part, 
and  that  said  reporter  shall  not  publish,  or 
furnish  for  publication,  any  reports  of  said  de- 
cisions in  any  other  manner. 

This  contract  shall  continue  for  the  period  of 
five  years  from  date,  with  the  option  on  the 
rnrt  of  the  Commonwealth  to  extend  the  same 
for  a  further  period  of  five  vears,  by  a  written 
notice  given  at  any  time  before  the  expiration 
of  said  first  period  by  the  Secretary  of  the  Com- 
monwealth. 

In  witness  whereof,  etc. 
Massachusetts  Acts  and  Resolves,  1879,  chap- 
ter 280. 

An  Act  Relating  to  the  PubHcation  of  the  Deds- 

ions  of  the  Supreme  Judicial  Court. 
Beit  enacted,  etc.,  a«follom: — 

Section  1 .  The  Secretary  of  the  Common- 
wealth is  hereby  authorized  and  directed  to  en- 
ter into  a  contract  in  writing,  on  behalf  of  the 
Commonwealth,  with  the  firm  of  Little,  Brown 
ft  Co.,  of  Boston,  for  the  publication^of  thede- 
dsioiiB  of  the  Supreme  Jif^ffj^^9<jt;(j^i^ 


920 


New  EiTOLASD  Rbporteb— Sup.  Ct.  op  MAseACHUBBTTS. 


Mat, 


iDcluding  volume  one  hundred  and  twenty-six 
of  the  series  of  Hasaachusetts  Reports,  upon 
the  following  terms: 

Said  firm  shall  agree  to  print  and  publish  the 
reiwrts  promptly  and  within  the  time  now  re- 
quired by  law,  from  the  manuscript  lo  be  sup- 
plied to  them  by  the  reporter,  uniform  in  size, 
style  and  form  with  volume  one  hundred  and 
twenty- four  of  said  aeries,  and  not  Inferior 
thereto  in  quality  of  woik  or  material;  to  keep 
always  on  hand  for  sale  in  Boston  a  sulflcient 
number  of  the  volumes  which  they  ahall  so 
publish  to  supply  the  public  demand  therefor; 
to  furnish  to  the  State  a  number  of  copies  of 
each  volume,  equal  to  the  number  of  towns 
and  cities  in  this  Commonwealth  at  any  time 
during  the  term  of  said  contract,  and  one  hun- 
dred copiee  in  addition  at  the  price  of  one  dol- 
lar and  seventy-five  cents  per  copy;  and  to  sell 
the  same  to  the  public  in  mis  State  at  the  price 
of  three  dollars  and  twenty-five  cents  per  copy 
at  retail;  and  to  pay  to  the  reporter  In  equal 
monthly  inatallnients  the  sum  of  four  thousand 
five  hundred  dollars  per  annum,  for  and  towards 
bis  canpeosatioo  and  clerk  hire.  But  in  case  the 
number  of  volumes  to  be  published  during  the 
term  of  the  omtract  shall  fall  short  of  two  vol- 
umes per  annum  on  the  average,  the  amount 
to  be  paid  to  the  reporter  shall  oe  reduced  pro- 
portionately. Said  contract  shall  continue  for 
the  period  of  five  years  from  its  date,  with  the 
option  on  the  part  of  the  Commonwealth  to  ex- 
t^d  the  same  for  a  further  period  of  five  years 
by  a  written  mrtice  given  at  any  time  before  the 
expiration  of  said  first  period  bv  the  Secretaiy 
of  the  CommonweaUh,  who  is  hereby  author- 
ized in  his  discretion  so  to  extend  the  same,  and 
the  performance  thereof  on  the  part  of  said 
Little,  Brown  &  Co. ,  shall  be  secured  by  a 
bond  in  die  penal  sum  ot  twenty  Uiousand  dol- 
lars, with  sureties  satisfactory  to  the  Secretary 
and  Treasurer  of  the  Commonwealth,  and  the 
form  of  said  contract  and  bond  shall  be  ap- 
proved by  the  Attorney -general. 

Section  3.  Dimng  uie  term  of  the  con- 
tract herein  provided  for,  the  reporter  of  decis- 
ions of  the  Supreme  Judicial  Court  shall  not 
be  required  or  allowed  to  publish  the  reports 
thereof,  but  shall  prepare  and  furnish  the  same 
to  said  LitUe,  Brown  &  Co.,  seasonably  for 
publication  according  to  sidd  contract  and  the 
existing  requirements  of  law,  and  shall  prepare 
and  furnish  therefor  suitable  head  notes,  tables 
of  cases  and  indexes;  and  shall,  in  the  usual 
manner  of  authors,  superintend  the  publica- 
tion, COTrection  and  proofrrading  of  such  re- 
ports, and  shall  perform  the  other  duties  of  his 
office  according  to  the  present  requirements  of 
law,  and  shall  receive  from  tiie  tieasuir  of  the 
Commonwealth  a  salary  of  Uiree  hundred  dol- 
lars a  year.and  in  the  same  proportion  for  any 
part  of  a  year,  which  sum,  with  the  amount  to 
be  paid  to  him  under  the  said  contract,  shall  be 
in  full  compensation  for  his  services  and  for 
clerk  hire  and  the  incidental  expenses  of  his 
office;  and  the  stereotype  plates  and  c(^yxight 
of  the  volumes  published  under  s^  contract 
shall  be  the  property  of  said  firm. 

Section  8.  AU  sums  of  money  received  by 
the  reporter  for  the  copies  of  opinions,  rescripts 
and  other  papers,  shall  be  paid  over  by  him 
quarterly  to  the  Treasurer  of  the  Common- 
^vealth,  with  a  detailed  statement  of  the  same. 
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Section  4.  This  Act  shall  take  effect  upon 
its  passage. 

Approved  April  SO,  1879. 

Metsn.  Ancastaa  Ran*  Robert  B» 
Biahop,  AreAibaid  K.  Hows  and  Oeoav* 
T.  Iiincobi,  for  petitioner: 

The  question  before  the  court  in  this  case  ia, 
whether  in  this  Commonwealth,  where  all  its. 
citizens  are  presumed  to  know  the  law,  and 
are  govemea  and  controlled  by  the  presumption 
that  they  have  such  knowledge,  the  final  decis- 
ions and  expositions  of  the  mw,  by  the  triba- 
nal  of  last  resort,  may  be  examined  and  pub- 
lished freely  by  anyone  who  may  ctioose  to 
make  such  publication;  and  whether  the  offi- 
cial reporter  of  these  decisions  has  any  right  or 
authority  to  refuse  to  permit  and  allow  this  pe- 
titioner, or  any  other  citizen  of  the  Comnum- 
wealth,  to  examine  and  make  copies  of  siich 
opinions,  although  he  may  desire  the  same  for 
publication. 

From  the  beginning  of  the  system  of  report- 
inK  in  Massachusetts  to  1879,  Uie  reporter  him- 
self was  the  proprietor  of  his  own  work  in  the 
volumes  of  reports.  The  first  statute  passed  up- 
on the  subject,  that  of  1808,  chap.  133,  so  con- 
templated; it  provided  for  the  payment  of  a 
certain  sum  to  the  reporter,  "wbi<^,  together 
with  the  profits  arising  from  the  publication  of 
his  said  reports,"  should  be  in  full  compensa- 
tion for  his  services  as  reporter.  2  Mass.  Gen- 
Laws, -94.  And  all  subsequent  statutes  upon  the 
subject,down  to  1879,  were  upon  the  same  basia. 

The  1^^  position  is  stated  in  the  case  of 
Witatxy^  V.  Ftien,  8  Pet  668.  668  (83  U.  8. 
bk.  8,  L.  ed.).  In  this  case  Uiecourt  says:  "It 
may  be  proper  to  remark  that  the  court  are 
unanimously  of  opinion  that  no  reporter  h&s  or 
can  have  any  copyright  in  the  written  opinions 
delivered  by  the  court;  and  that  the  judges 
thereof  cannot  ccmfer  on  nay  rep<nter  any  sodi 
ririit." 

The  course  of  legislation  in  Massachusetts 
has  been  clearly  based  upon  the  principle  that 
no  individual  proprietorship  existed  or  could 
exist  in  the  opinions  of  the  court. 

In  1874,  upon  an  order  of  inquiry  to  consider 
whether  any  legislation  was  necessary  or  expe- 
dient "to  make  the  decisions  of  the  Suraenke 
Judicial  Court  accessible  to  tiie  public  before 
their  official  publication,  and  for  the  more 
speedy  publication  of  such  decisions"  (Journal 
of  Ho.  Rep.  Mass.  1874,  p.  26),  the  Statute 
1874,  chap.  48,  was  enacted,  now  Fub.  Stat, 
chap.  169,  61. 

At  this  time  the  cases  argued  and  decided, 
but  not  reported,  had  aoeumiuated  to  the  extmt 
of  sufficient  manuscriirt  for  five  volumes  (see 
editor's  fu>£«  to  110  Mass.),  and  it  had  become 
extremely  difficult  for  the  public  to  ascertain 
what  the  law,  as  determined  by  the  decided 
cases,  was. 

The  Statute  of  1859,  chap.  196,  ^  48,  now 
Pub.  Stat.  chap.  160,  12.  13,  made  it  the  du- 
ty of  tiie  court  to  file  a  rescript  containing  a 
brief  statement  of  the  gnmnds  and  reasons  -of 
tiie  decision,  and  gave  the  court  liberty  to  file 
an  opinion  afterward.  There  is  nothing  now 
to  prevent  the  court  from  following  the  old 
method  of  delivering  opinions  in  open  court; 
but  the  obligation  to  file  a  rescript,  with  authw- 
ity  to  file  the  opinion  afterwards,  has  resulted  in 
tiie  discontinuance  of  that  nc^nd.  i 
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Id  the  year  1878  an  Act  was  passed,  chap.  280 
of  the  Acts  of  1879,  which  is  the  basis  of  the 
claim  by  the  respoDdent,  that  Means.  Zjttle, 
Brown  &  Co.  have  the  excludTe  right  to  pub- 
lish the  opinioDa  of  the  courtas  well  as  the  mat- 
ter prepared  by  the  reporter. 

In  wheaton  v.  Peter$,  supra,  one  of  the  ques- 
tions at  issue  was  whether  the  volumes  of 
Wheaton's  Reports  were  properly  copyrighted, 
but  the  court  uoanimously  declared  that,  wheth- 
er they  were  or  opt.  the  opinions  of  the  court 
were  not  the  subject  of  copyright. 

The  case  of  Banka  v.  MawAeiter.^Y^. 
Rep.  148, 145,  is  directly  in  point.  In  that  case, 
under  a  statute  which  provided  that  the  pub- 
Usber  of  the  reports  "shall  have  tlie  sole  and  ex- 
clusive right  to  publish  such  reports  so  far  as 
the  State  can  confer  the  same"  during  the  pe- 
riod of  contract,  the  court  denied  the  applica- 
tion of  the  publisher  to  restrain  the  publication 
bjr  others  oi  the  opinions  of  the  court  during 
this  time;  and  such  publications  mar  be  of 
everting  which  is  the  work  of  the  judges,  in- 
cluding the  syllabus  and  the  statement  of  the 
case,  as  well  as  the  opinion.  The  copyright 
of  the  volume  does  not  interfere  with  such  ftee 
publication.  It  protects  only  the  work  of  the 
reporter;  that  is  to  say.  Indexes,  the  tables  of 
cases,  and  the  statement  of  points  made  and 
authorities  cited  by  counsel.  Little  v.  OovM, 
3  Blatcbf.  165,  862;  Chase  v.  Sanborn,  4  Cliff. 
306;  Mpert  v.  CaUaghan,  5  Fed.  Rep.  726; 
&  C.  10  Bias.  130,  Myert  v.  OaUaghan,  20  Fed. 
Rep.  441. 

That  the  duty  of  affording  due  facilities  to 
all  persons  for  the  examination  of  such  decisions 
was  to  continue,  as  a  statutory  obligation  upon 
the  reporter,  is  confirmed  by  the  Revision  and 
consoudation  of  all  the  pubuc  statutes  of  the 
Commonwealth  by  authority  of  the  Legislature 
in  1882.  The  oblimtion  upon  the  reporter  as 
originally  enacted  in  tlie  Statute  of  1874  is  con- 
tinued and  contained  in  the  Public  Statutes, 
Chan.  150,  ^  61. 

The  Statute  of  1879  adds  confirmation  to  this 
view  by  requiring,  section  8,  that  "All  sums  of 
money  received  by  the  reporter  for  the  copies 
of  opinions,  rescripts  and  other  papers  shall  be 
paid  over  by  him  quarterly  to  the  treasurer  of 
the  Commonweath." 

The  Statute  of  1879  has  in  nowise  diminished 
the  right  of  the  pubhc  to  free  access  to  them, 
nor  the  oblkjation  of  the  reporter  to  the  public 
existing  before  it  was  passed. 

Any  other  construction  would  be  in  deroga- 
tion of  common  right;  and  not  to  be  adopted 
unless  expressly  demanded  by  the  text  of  the 
statute.  Sedgwick,  Stat.  Law,  2d  ed.  296  and 
cases  cited. 

As  the  contract  of  the  Commonwealth  made 
hy  the  Secretary  of  State  with  Messrs.  Little, 
Brown  &  Co.  derives  all  its  force  and  validity 
from  the  Statute  of  1879,  it  miist  conform  to  it, 
is  to  be  construed  with  reference  to  it,  and,  so 
far  as  it  departs  from  it,  is  void.  A  public 
agent  must  conform  strictly  to  the  terms  of  his 
agency,  and  in  so  far  as  he  departs  from  it,  his 
act  is  void.  Faree  v.  U.  S.  The  Floyd  Aeeept- 
ance,  1  Nott  &  Hunt.  270;  Mayor  of  BtUH- 
more  v.  Beynoida,  30  Hd.  1;  Lee  t.  Munroe,  7 
Cranch,  866;  (11  U.  S.  bk.  8,  L.  ed.  878),  Story, 
Ag^§807a. 

We  sulmit  that  c<^right  cannot  be  taken 
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out  upon  the  opinions  of  the  court,  and  that 
copyright  of  the  volume  does  not  cover  the 
opinions  which  it  contains. 

Copyright  at  common  law  does  not  exist  in 
this  country,  and  the  only  privileges  and  rights- 
of  copyright  are  those  derived  from  statute. 
Wlieaton  v.  Petert,  mora. 

The  statute  upon  the  subject  is  as  follows : 
"Any  citizen  of  the  United  States  or  resident 
therein,  who  shall  be  the  author,  inventor,  de- 
signer proprietor  of  any  book  *  *  ^andUie 
executors,  administrators  or  assigns  of  any  such 
person,  shall,  upon  complying  with  the  pro- 
visions of  this  chapter,  nave  the  sole  liberty 
of  printing,  reprinting,  publishing,"  etc.,  the 
same.    Rev.  Stat.  U.  S.  ^  4952. 

In  this  country  Congress  having  the  exclusive 
power  to  legislate  upon  the  subject,  and  having- 
confined  the  benefit  of  copyright  to  a  citizen 
who  shall  be  the  author,  and  to  bis  executors,, 
administrators  and  assigns,  has,  as  we  submit, 
not  included  the  power  of  the  State  to  obtain 
copyright.  In  discussing  this  question  the  dis- 
tinction is  constantly  made  between  reports  of 
judicial  decisions,  and  the  decisions  tbemselves. 
See,  Nelson.  J.,  in LitOe  v.Gould,  2  Blatch.  166; 
Dnunmond.  J.,  in  Myen  v.  Qi^aghan,  6  Fed. 
Rep.  788. 

"It  should  be  borne  in  mind  that  as  a  general 
thing  there  is  but  a  small  part  of  the  report  of 
a  case  which  is  the  subject  of  copyright." 
Drummond,  J. ,  in  Myen  v.  CaUaghan. 

The  decisions  of  the  highest  court  in  the- 
Commonwealth  are  the  final  determination  of 
the  law  upon  the  questions  to  which  they  re- 
late, as  much  so  as  the  statutes  passed  by  the 
Legislature;  and  th^  are  the  right  and  posses- 
sion of  the  people  from  the  time  they  are  made, 
and  no  power  exists  by  which  the  people  can 
be  coostitutionally  deprived  of  tbem  from  that 
time.  They  are  a  part  of  the  judicial  proceed- 
ing of  the  State,  which  shoidd  be  open,  to  the 
end  that  they  may  he  known  of  all  men  In  or- 
der to  be  obeyed  and  conformed  to  by  them. 
The  opinions  of  the  court  are  its  dedsions  upon 
[>oint8  of  law,  and  constitute  the  law  upon  the 
points  decided.  It  is  not  correct  to  s^  that 
the  people  can  know  the  law  from  the  formal 
decrees  entered  in  causes.  The  opinions  of  the 
courts  are  the  law;  the  decree  in  a  cause  is  the 
application  of  the  law  to  the  cause.  It  is  truly, 
thraef ore,  said  in  Uw  preface  to  the  first  volume 
of  Massachusetts  Reports:  "It  is  rarely,  if  ever, 
possible  to  discover  from  the  record  the  ground 
of  the  decision"  (p.  6). 

The  contention  of  defendant  goes  much  fur- 
ther tlian  regulation;  it  amounts  to  prohibition 
of  a  Itnowledge  of  the  laws  to  most  of  the  com- 
munity. No  book,  no  legal  magazine,  no 
periodical,  no  newspaper  shall  contain  these 
opinions.  Does  this  carry  out  the  meaning  of 
the  Declaration  of  Rights,  which  provides  that, 
every  subject  of  the  Commonwealth  "ought  to 
find  a  certain  remedy  by  having  recourse  to 
the  laws?"  Mass.  Const.,  Part  First,  Article  XI. 

In  the  language  of  one  of  the  distinguished 
jurists  who  took  part  in  the  discussion  of  the 
case  of  WhMkm  v.  P^ert:  "The  law  cannot, 
and  ought  not  to  be  made  the  prisoner  or  the 
slave  01  any  individual." 

The  ^neral  advantage  to  the  country  in 
having  these  proceedings  made  public  more- 
than  counterbalances  the  li^|^|^^^^'^^fHh9'[ 
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private  persons  wbose  conduct  may  be  the  sub- 
ject of  BuchproceediogB."  Per  Lawrence,  J., 
hi  King  t.  Wrighi,  8  TT  B.  S98,  298;  cited  with 
approval  by  L»rd  Campbell,  <7.  J.,  in  Lewis  v. 
Levy,  E.  B.  &  E.  687.  559. 

"The  benefit  they  produce  is  great  and  per- 
manent, and  the  evil  that  arises  from  them  is 
rare  and  incidental."  Per  Lord  EUenborouijh, 
XaHexY.  Ftsli^,  2  Camp.  563,  571. 

Meura.  W.  6.  BusseU  and  Geo.  Pat- 
B&B*  for  defendant : 

The  defendant  ia  the  reporter  of  the  decis- 
ions of  this  court,  holding  his  office  by  appoint- 
ment, as  provided  in  Pub.  Stats.,  chap.  169, 
^  56. 

By  Act  of  1805,  chap.  188,  passed  for  three 
years,  and  then  renewed  for  three  years  at  a 
time  until  1815.  when  it  was  renewed  without 
limitation,  it  was  provided  that  the  Qovemor 
should  appoint  a  reiwrter,  whose  duty  it  should 
be,  by  personal  attendance  and  by  any  other 
means  in  his  power,  to  obtain  reports  of  decis- 
ions made  and  to  be  made,  and  to  "annually 
publish  the  same." 

He  was  to  be  paid  a  salary  of  $1,000  per  an- 
num, and  was  to  have  the  profits  arising  from 
the  publication  of  the  reports.  The  salary 
was  reduced  to  $800  in  1848,  but  otherwise, 
until  the  present  contract  with  the  publishers 
was  made  in  1879,  the  reporter's  pmitioo  was 
substantially  unchanged,  except  so  far  as  it 
may  have  been  changed  by  at&t.  1874,  chap. 
43,  the  Act  now  under  construction. 

The  Statute  of  1874,  cbap.  48,  was  passed  to 
meet  the  Inconvenience  occasioned  by  want  of 
access  tothepapers  in  cases  decided  but  not  pub- 
lished. It  required  the  County  of  Suffolk  to  fur- 
nish a  "safe  and  convenient  place"  in  Boston 
where  the  reporter  should  keep  his  opinions  and 
other,  papers  in  cases  decided  in  all  the  counties, 
"until  their  publication  in  the  reports,"  and  to 
"afford  due  facilities  for  their  examination." 

The  reporter  continued  after,  as  well  as  be- 
fore, the  Act  of  1874,  to  copyright  and  publish 
the  reports.  His  compensation  was  uncunged, 
and  was,  as  before,  mainly  derived  from  the 
profits  of  sales. 

In  1860  the  Public  Statutes  reenacted  Stot. 
1874,  chap.  48,  in  chapter  16U,  ^  61;  and  in  §  63 
of  the  same  chapter  reference  is  made  to  the 
Statute  of  1879,  chap.  380,  and  a  portion  of  Its 

§ro visions  Is  reenacted.    The  main  part  of  the 
tatute  (rf  1879  is  a  private  Act,  and  would  natr 
urally  not  appear  in  the  Public  Statutes. 

Before  publication  the  author  or  owner  of  a 
manuscript  has  the  right  to  prevent  its  publi- 
cation by  others  without  copyrighting  it  Nor 
is  it  a  publication,  so  as  to  deprive  the  author 
or  owner  of  his  exclusive  right,  if  he  permits 
the  examination  of  his  manuscript  by  others 
who  are  interested  in  its  subject  matter.  Drone, 
Copyr.  118,  119,  2e»  et  »sq.  Tba^ru  v. 
floMccft,  133  Mass.  82,  46. 

That  the  Commonwealth  is  the  owner  of  the 
written  opinions  filed  in  the  several  esses  by 
the  judges  in  the  performance  of  their  official 
dut^  seems  hardly  questionable.  Be  Gould,  Su- 
perior Court,  Conn.  Februaiy,  1886  {poat  p. 
9S5;)  Law  Record,  February  17, 1886;  Drone, 
Copyr.  161,  239.  248;  Coplnger,  Copyr.  126; 
Shortt's  Law  of  Literature,  54. 

It  is  difflcult  to  see,  however,  why  the  Com- 
monwealth cannot  copyright,  or  pennlt  a  pub- 
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lisher  to  copyright,  the  opinions  of  its  Judges 
given  in  the  course  of  their  emt^oyment  Be 
Gould,  mpra;  Drone,  Copyr.  161,  239,  348. 

There  is  no  reason  for  supposing  that  the 
court  in  the  case  of  W^eaton  v.  Peten,  8  Peters, 
691,  meant  anything  more  than  that  its  opin- 
ions belonged  to  the  United  States  and  could 
not  be  copyrighted  by  any  individual  without 
the  authonty  of  Congress. 

In  England,  in  early  times,  the  King  was  ac- 
customed to  grant  a  patent  giving  the  vsckor 
sive  right  to  publish  Dooks  of  law.  The  ex- 
clusive right  of  the  patentee  appears  to  hare 
been  founded  on  the  King's  ownership,  and  on 
the  fact  that  the  judges  were  paid  by  him,  as 
well  as  on  his  prerogative.  Muler  v.  Tnj^,  4 
Burr.  3816;  Btationerty.  /%w*tfr,  Skinner,  2M; 
Statiomn  v.  Seymour,  1  Mod.  356,  358;  Drone, 
Copyr.  161.  See,  Gumeyv,  Longman,  ISVes. 
498. 

When  the  King  ceased  to  issue  law  patents, 
no  doubt  seems  to  have  been  entertained  that 
the  copyrights  of  the  reporters  covered  the 
opinions  as  reported  by  them.  Butierworth  v. 
Bobinaon.  5  Ves.  709;  8aund&n  v.  arnUh,  9  Hj. 
&  Cr.  711. 

Morton,  Ch.  J'.,deliveiedthe  opinion  of  the 
court: 

This  is  a  petition  for  a  mandamut  to  compel 
the  reporter  of  decisions  to  allow  the  petitioner, 
who  is  the  publisher  of  the  "Daily  Law  Rec- 
ord," a  daily  paper  devoted  to  legal  intelligence 
to  examine  and  take  copies  of  the  of^nionsand 
decisions  of  the  Justices  of  the  court,  which  an 
in  the  regular  custody  of  the  reporter. 

The  answer  sets  up  that,  by  virtue  of  the 
Statute  of  1874,  chap.  280,  and  of  a  contract 
made  in  pursuance  thereof.  Little,  Brown  & 
Co.  have  the  exclusive  right  of  publication  of 
the  reports  of  the  decisions  of  the  Supreme  Jn- 
dicial  Court,  and  respondent  baa  no  right  to 
publish  the  same  or  furnish  the  same  for  pnhH- 
cation  without  the  consent  of  Little,  Brown  St 
Co.;  that  heretofore  the  petitioner  has  bea 
permitted  by  the  respondent,  with  the  consent 
of  stdd  Little,  Brown  &  Co.,  to  take  abstracts 
of  opinions  for  publication,  but  that  recently 
the  West  Publishing  Co.  of  St.  Paul,  Min- 
nesota, and  the  Lawyers'  Co-Operative  Pub- 
lishing Co.  of  Rochester,  New  York,  and 
other  foreign  publishers,  have  availed  them- 
selves of  the  liberty  thus  granted  the  petl> 
oner  to  publish  the  decisions  of  the  court  in 
the  form  of  reports  for  sale  to  the  profession, 
in  competition  with  the  authorized  series  of  re- 
ports, and  to  the  injury  of  said  Little,  Brown  t 
Co.,  and  to  the  prejudice  of  the  right  secured 
them  by  sidd  contract  and  statute;  and  that 
for  this  reason  the  respondent,  at  the  request  of 
said  Little,  Brown  &  Co.,  has  refused,  and 
claims  that  he  is  bound  to  refuse,  petitioner  the 
privilege  of  copying  and  abstracting  opinions 
for  publication. 

The  presiding  Justice  before  whom  the  peti- 
tion was  heard  has  found  that  the  statements (tf 
fact  in  the  answer  are  true. 

The  question  whether  the  State  has  an  abso- 
lute property  in  the  opinions  of  the  Justices 
after  they  are  filed  with  the  reporter;  wheUwrft 
has  a  copyright  in  such  opinions  which  it  eui  ex- 
ercise itsdf  or  assign  to  an  individual:  aad 
whether  a  »p,g^t^  «  @  ^y^gf^^  ^  «■ 
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ports  covers  such  opinions  so  as  to  prevent  any 
person  from  publishing  them  till  after  they 
h&ve  been  published  in  the  volumes  of  the  re- 
ports, are  not  Decessarily  involved  in  this  case. 

It  ma^  be  decided  upon  a  narrower  ques- 
tion, wluch  is  whether  the  State  has  granted  to 
Little,  Brown  &  Co.  that  exclusiTe  right  of  the 
first  publication  of  the  opinions  of  the  justices; 
in  other  words,  whether  it  has  conferred  upon 
that  firm  the  power  of  saying  that  the  opinions 
flhall  not  be  made  public  until  they  aie  pub- 
lished in  their  reports. 

The  decisions  and  opinions  of  the  Justices  are 
the  authorized  expositions  and  interpretations 
of  the  laws  which  are  binding  upon  ful  the  cit- 
izens. They  declare  the  unwritten  law  and 
construe  and  declare  the  meaning  of  the  stat- 
utes. Every  citizen  is  presumed  to  know  the 
law  thus  declared,  and  it  needs  no  argument  to 
tbctvf  that  justice  requires  that  all  idiould  have 
free  access  to  the  opinions;  and  that  It  is 
against  sound  public  policy  to  prevent  tills,  or 
to  suppress  and  keep  from  the  earliest  knowl- 
edge of  the  public  the  statutes  or  the  decisions 
and  opinions  of  the  Justices.  Such  opinions 
8tand,,upon  principle,  on  substantially  the  same 
footing  as  the  statutes  enacted  by  the  Legiala- 
tore. 

It  can  hardly  be  contended  that  it  would  he 
within  the  constitutional  power  of  the  Legisla- 
ture toenactthat  the  statutesand  opinions  ^ould 
not  be  made  known  to  the  public.  It  is  its  duty 
to  provide  for  promidgating  them. 

While  it  has  the  power  to  pass  reasonable 
and  wholesome  laws  regulatit^  the  mode  of 
promulgating  them,  so  as  to  give  accuracy  and 
authority  to  them,  we  are  not  called  upon  to 
consider  what  is  the  extent  or  the  limitation  of 
this  power;  because  we  are  satisfied  that  it  was 
not  the  intention  of  the  Legislature  in  the  stat- 
utes upon  which  the  respondent  relies  to  limit 
the  previously  existing  right  of  the  citizen  to 
have  full  access  to  the  opinions,  or  to  confer 
upon  Littie,  Brown  &  Co.  the  right  to  restrain 
any  persons  from  procuring  copies  of  them, 
whether  for  their  own  use  or  for  publication  in 
the  newspapers  or  in  law  magazines  or  papers. 

The  policy  of  the  State  always  has  been 
that  the  opinions  of  the  Justices,  after  they  are 
delivered,  belong  to  the  public. 

The  office  of  reporter  of  decisions  was  first 
established  by  the  Statute  of  1808,  chap.  1S3. 
His  duties  were  to  obtain  true  and  autibentic  re- 
ports of  the  decisions  of  the  Supreme  Judicial 
Court  and  to  publish  them  annually.  He  was 
paid  a  salary  by  the  Commonwealth,  "which, 
together  with  the  profits  arising  from  the  pub- 
lication of  his  said  reports,  shall  be  full  com- 
pensation for  his  services."  These  provisions, 
with  a  change  in  the  amount  of  the  s^ary,  were 
continued  through  the  two  revisions  of  the  Iftw, 
until  1871. 

At  first  the  practice  of  the  Justices  was  to  de- 
liver their  opinions  orally,  and  the  reporter 
took  minutes  for  his  reports.  But  these  opin- 
ions were  public  and  any  person  present  might 
t^e  minutes  and  publish  them.  The  statutes 
did  not  provide,  and  no  claim  was  ever  m«de, 
that  tile  reporter  had  an  excludve  right  to  the 
first  publication.  In  later  times  the  practice  has 
been  for  the  Justices  to  write  out  their  opinions 
and  file  them  with  the  reporter,  though  occa- 
donally  it  happens  that  opinituu  wre  delivered 
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orally  from  the  bench  and  minutes  taken  by  the 
reporter  for  his  reports.  But  it  has  always  been 
customary  for  the  reporter  to  allow  the  public 
free  access  to  the  opuions  and  to  f umian  cop- 
ip,  upon  receiving  a  reasonable  compensation. 

Up  to  1874  no  public  office  was  provided  for 
the  reporter,  but  he  was  obliged  to  keep  bis 
papers  at  his  private  office  or  at  his  home.  In 
that  year,  owin^  imdoubtedly  to  the  difflculty 
felt  by  the  public  in  the  exercise  of  the  right 
to  examine  the  opinions  of  the  Justices,  the 
Legislature  passed  a  statute,  entitled  "An  Act  to 
Provide  for  the  Custody  and  Examination  of  the 
opinions  of  the  Supreme  VTudicial  Court  before 
their  Publication  in  the  Reports."  Stat.  1874, 
chap.  48.  It  provides  that  the  reporter  shall  keep 
in  some  safeand  convenientplace.to  be  provided 
by  the  County  of  Suffolk  in  the  City  of  Boston, 
the  written  opinions  of  the  court  in  all  law  cases 
argued  in  the  several  counties,  until  their  pub- 
lication in  the  repOTta;  a&d  also  his  dockets  and 
copies  of  papers  in  such  cases,  and  shall  afford 
due  facilities  for  their  examinatdkm;  for  which 

fturpose  he  shall  be  allowed  a  sum  not  exceed- 
ng  $I,500peryear,  to  be  expended  in  clerk  hire 
and  incidental  expenses.  This  statute  is  a  clear 
recognition  of  the  common  right  to  the  knowl- 
edge of  the  ojnnions  of  the  Justices,  the  object 
of  its  enactment  being  to  furnish  additional  fa- 
cilities for  the  exercise  of  this  ri^ht.  This  stat- 
ute was  in  substance  reenacted  in  the  revision 
of  1883,aDd  is  now  inforce.  Pub.Stat.  cliap.159, 
§  61.  It  is  in  view  of  this  courseof  legislation 
and  of  this  established  policy  of  the  Common- 
wealth that  we  must  construe  tiie  Statute  of 
1879.  chap.  360,  upon  which  the  respondent  re- 
lies. It  provides  that  the  Secretary  ot  the  Com- 
mon weaJth  shall  make  a  contract  witii  Little, 
Brown  &  Co.  for  the  publication  of  the  reports, 
on  the  terms  therein  contained. 

By  the  first  section  that  firm  is  to  publish  the 
reports  promptly,  according  to  a  standard  there- 
in fixed;  to  sell  them  for  a  fixed  price  and  to 
pay  the  reporter  a  salary  for  and  towards  his 
compensauon  and  clerk  hire.  The  second  sec- 
tion provides  tiiat  under  the  terms  of  the  con- 
tract "The  reporter  of  decisions  of  the  Supreme 
Judicial  Court  shall  not  be  required  or  allowed 
to  publish  the  reports  thereof,  i>ut  shall  prepare 
and  furnish  the  same  to  said  Little,  Brown  & 
Co.  seasonably  for  publication  according  to  said 
contract,"  and  "the  stereotype  phrtes  and  copy- 
right of  the  volumes  pubUuusd  under  said  con- 
tract shall  be  the  property  of  said  firm." 

The  third  section  provides  that  "All  sumsof 
money  received  by  the  reporter  for  the  copies 
of  opinions,  receipts  and  other  papers  shall  be 
paidT  over  by  him  quarterly  to  the  Treasurer  of 
the  Commonwealth,  with  a  detailed  statement 
of  the  same." 

The  contract  made  In  pursuance  of  this  stat- 
ute contains  the  provfadon  that  "  The  reporter 
shall  not  publish  or  furnish  for  publication  any 
reports  of  said  decisions  in  any  other  manner 
dlitering  from  the  statutes  by  the  addition  of 
the  woras  "  or  furnish  for  publication."  We 
do  not  think  that  thoee  words  add  anything  to 
the  meaning  of  the  contract.  But  If  me  added 
words  are  Myond  the  scope  of  the  statute  and 
give  any  right  not  sustained  by  it,  they  are  be- 
yond the  authority  conferred  upon  the  secre- 
tary and  can  have  no  effect.  We  must  look  to 
tiie  statute  only  to  deterofj|^^^h@^{he  re- 
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apondent  has  the  right  which  he  claimB  In  hie 
answer. 

The  purpose  of  the  statute  was  to  make  pro- 
vision  for  the  prompt  publication  of  the  series 
of  official  reports  known  as  the  "Massachusette 
Reports,"  at  a  reasonable  price. 

The  first  and  second  sections  look  onlv  to 
this  purpose  and  deal  with  no  other  subject. 
They  do  not  in  terms  confer  upon  Little,  Brown 
&  Co.  the  power  to  interfere  with  the  public 
and  common  right  to  examine  and  procure 
copies  of  the  opinions  of  the  Justices,  and  tiiey 
do  not  upon  any  reasonable  construction  con- 
fer such  a  power  by'implicatioo. 

The  provisions  that  tiie  reporter,  during  the 
term  of  the  contract,  "  shall  not  be  required  or 
allowed  to  publish  the  reports,"  and  that  "  the 
copyright  of  the  volumes  published  under  said 
contract  shall  be  the  property  of  said  firm," 
were  necessary  to  define  clearly  the  rights  of 
the  firm  and  the  duties  of  the  reporter.  Under 
the  previous  laws  the  reporter  was  obliged  to 
publish  the  reports,  and  he  bad  the  copyright  in 
the  volumes  in  his  own  name. 

The  provlsioDS  in  questkm  vnoe  needed  to 
repeal  the  existing  laws  and  to  carry  out  the 
scheme  of  the  new  law.  But  the  Le^lature 
did  not  attempt  to  determine  whether  the  copy- 
ri^t  covered  the  opinions  of  the  Justices. 

The  intent  of  the  statute  was  that  Little, 
Brown  &  Co.  should  have  the  ri^t  of  publish- 
ing the  reports  which  had  before  vested  in  the 
reporter. 

The  words  "to  publish  the  repoTts"  in  the 
second  section  are  manifestly  used  in  the  same 
sense  in  which  the  same  words  are  used  in  the 
first  section,  and  refer  to  the  issue  to  the  public 
of  the  "  Massachusetts  Reports."  It  would  be 
a  strained  construction  to  hold  that  they  were 
intended  to  prohibit  the  reporter  from  allowing 
the  puMic  the  right  to  examine  the  opinions  or 
to  prepare  copies  or  extracts. 
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The  third  section,  providing  that  the  reporter 
shall  account  to  the  State  for  ul  sumsof  money 
received  for  copies,  tends  to  show  that  the  Leg- 
islature expected  that  the  immemorial  custom 
of  'furnishing  copies  to  the  public  would  be 
continued.  The  construction  claimed  by  the 
respondent  is  in  derogation  of  the  right  of  the 
public  and  ought  not  to  be  adopted,  unleas  such 
was  clearly  the  Intenticm  of  the  Lcwislatare. 

It  was  its  intention,  without  doubt,  that  Lit- 
tle, Brown  &  Co.  should  have  the  exclusive 
right  of  publishing  the  authorized  series  of 
Massachusetts  Reports,  but  we  cannot  see  in 
the  statute  any  intention  to  give  to  that  firm 
the  right  to  suppress  and  keep  from  the  public 
the  opinions  or  the  Justices  untU  they  dkoold 
print  them  in  the  reports. 

We  are  theref  oto  of  o[dnion  that  the  claim 
of  the  respondent  cannot  be  sustained. 

Similar  questions  have  arisen  in  several  haaes 
in  other  jurisdictioDS.  While  such  cases  have 
not  the  weight  of  authorities,  bec»iae  each  case 
depends  in  some  measure  upon  the  statute  of 
the  State  in  which  it  arose,  diffmng  from  our 
statute,  yet  the  general  cuzreut  ta  the  cases 
support  me  principles  upon  which  our  deddoo 
rests.  Banks  V.  Manchttter,  23  Fed.  Rep.  145; 
Myers  v.  CaUagJian,  30  Id.  445;  GhoAe  v.  San- 
i9r».4  Cliff.  806;  LittU  v.  Gould.  2  Blatchf.  185; 
Re  BanJta,  U.  S.  Clr.  a.  Hinn.  [37  Fed.  Rep. 
601. 

In  order  to  prevent  misconstruction,  we 
desire  to  add  that  while  it  is  the  duty  of  the  re- 
porter to  allow  the  public  tne  access  to  the 
opinions  in  his  custody,  he  has  the  light  to 
make  such  reasonable  regulations  as  to  the 
method  of  examining  and  obtainiDg  copies  of 
them  as  be  may  deem  necessary  to  secure  the 
safety  of  his  papers  and  the  orderly  admiiiis> 
tration  of  the  affairs  of  his  office. 
Mandamm  to  imte. 
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In  the  Matter  of  GOULD  et  al. 

1.  The  State  of  Oonneeticnt  has  lawflilly 
taken  to  itself  a  copyright  of  the  opin- 
ions of  its  Supreme  Court  of  Errors. 

2.  HaTing,  by  its  Comptroller,  entered  into 
a  contract  with  Banks  &  Bros,  ff^iving  ex- 
clusive rights  and  use  and  protection  of 
the  State's  copyright  upon  condition 
that  they  sell  tne  volumes  thereof  at  a 
fixed  pnoe, ,  the  court  c&nnot  order 
eopiea  opinions  delivered  to  others 
Ibr  pnblfoaitloB. 

8.  The  courts  and  their  records  are  open 
to  alt,  but  opinions  are  no  part  of  the 
record.  Judgrments  stand  indqiend- 
•nt  of  these. 

(FUed  December,  1885.) 

THIS  matter  comes  before  this  court  on  o  mo- 
tion of  the  applicants  for  an  order  instruct- 
ing the  reporter  as  to  hts  otficial  duty.  The 
question  is:  shall  the  official  reporter  of  this 
court  deliver  to  any  applicant,  who  oftera  to 
pay  the  legal  fees,  copies  of  the  judicial  de- 
cifflons  of  this  court,  when  the  same  are  desired 
for  imblicatlon,  before  the  publication  thereof 
In  the  Connecticut  Reports,  or  the  advance 
sheets  thereof.  The  parties  to  the  controversy 
are  the  applicants  for  such  copies  who.througn 
certain  citizens  of  Connecticut,  have  asked  tor 
them  for  the  nm'poBe  of  publishing  the  opin- 
ions, namely:  WlUiam  Gould,  Jr.,  &  Co.,  Al- 
bany, Kew  York;  and  the  West  Publishing 
Company,  St.  Paul,  Minnesota.  The  opposing 
parties  are  Messrs.  Banks  &  Bros.,  law  book- 
sellers and  publishers  of  New  York  City. 

Exhibit  A  is  a  copy  of  the  statute  under 
which  it  is  agreed  that  the  Comptroller  of  the 
State  made  with  said  Banks  &  Bros. ,  at  its  date, 
a  certain  coDtract  for  the  publication  of  the 
Conoectlcut  Reports,  a  copy  of  which  follows, 
marked  "Exhibit  B." 

These  publishlDg  companies  have  requested 
the  reporter  to  furnish  copies  of  the  oplniODS 
of  the  court  as  soon  as  delivered  to  him, 
for  the  purpose  of  publishing  the  same  be- 
fore their  publication  in  the  Connecticut  Re- 
ports. The  reporter  declined  to  furnish  these 
copies,  until  this  court  may  pass  on  the  ques- 
tion, in  compliance  with  notice  from  said  Banks 
&  Bros.,  who  claim  that  the  furnishing  copies 
for  publication  would  be  not  only  a  violation 
of  the  contract  of  the  State  with  them,  but 
would  also  destroy  the  right  of  the  State  there- 
after to  copyright  these  opiaions  In  the  form  of 
the  Connecticut  Reports. 

There  is  neat  demand  for  their  cheap  and 
prompt  puuicaHon. 

In  accordance  with  the  provisions  ol  their 
contract,  Banks  &  Bros,  have  caused  each  set 
of  opinions  or  parts  of  the  Reports  to  be  copy- 
righted in  the  name  of  the  SMretary  of  State, 
as  required  by  law.  They  have  issued  and  fur- 
nished the  Reports  for  |3,  and  in  parts  for  $8 
per  volume.  They  had  received  many  orders 
for  these  advance  parts;  but  when  the  new 
periodicals  appeared,  many  of  these  orders  were 
countermanded,  and  their  sale  largely  dimin- 
ished. 
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Exhibit  A. 
(Senate  Bill  No.  66.) 
Chapter  85. 
An  Act  In  Addition  to  an  Act  Relating  to  Courts. 
Be  it  enacted  by  the  Senate  and  Houae  of  Bepre- 
sentatives  in  General  A8»emHy  convened  : 
Section  1.  The  Judges  of  the  Supreme  Court 
of  Errors  shall,  from  time  to  time,  appoint  a  re- 
porter of  its  judicial  decisions,  who  shall  re- 
ceive a  salaiT  of  three  thousand  dollars,  with 
one  thousand  dollars  additional  thereto  during 
the  occupancy  of  the  office  by  the  present  re- 
porter. 

Sec.  2.  After  the  forty-eighth  volume,now  in 
press,  the  ReporU  shall  published  by  the 
State,  under  the  supervision  of  the  Comptroller, 
who  shall  cause  the  several  volumes  to  be 
stereotyped,  and  to  be  copyrighted  in  the  name 
of  the  Secretary,  for  the  benefit  of  the  people 
of  the  State. 

Sec.  8.  The  Reports  so  prepared  and  pub- 
lished shall  be  furnished  by  the  Comptroller  to 
the  citizens  of  this  State  at  a  stated  price,  to  be 
fixed  by  the  Comptroller  and  the  library  com- 
mittee. The  Comptroller  shall  send  one  copy 
of  each  volume  of  Reports  published  under  his 
supervision,  to  the  town  clerk  of  each  town  for 
the  use  of  the  people  of  the  town,  one  copy  to 
each  county  law  library  association,  and  one 
copy  to  each  college  library  in  this  State. 

Sec.  4.  Section  thirteen  of  chapter  four,  title 
four  (page  47,)  of  the  General  Statutes  of  this 
State,and  all  Acts  and  parts  of  Acts  inconsistent 
herewith,  are  hereby  repealed;  this  repeal,  how- 
ever, not  affecting  the  rights  of  the  reporter  In 
the  fOT^-eiriith  volmne  now  in  the  preai. 

Approved  March  23, 1888. 

Exhibit  B. 

This  contract  between  Wbeelock  T.  Batch- 
eller.  Comptroller  of  the  State  of  Connecticut, 
acting  for  the  State  under  authority  conferred 
by  chapter  85  of  the  Acts  of  1682,  of  the  first 
part,  and  David  Banks,  of  New  York  City,  and 
Anthony  B.  Banks,  of  Albany,  N.  Y.,  con- 
stituting Ihe  Arm  of  Banks  &  Bros.,  of  the  sec- 
ond port,  witnesseth;  that  the  party  of  the  sec- 
ond part  is  to  have  the  printing  and  sale  of,  and 
is  to  print  and  sell,  the  next  five  voliunes  of  the 
Connecticut  Law  Reports,  commencing  with 
volume  forty-nine,  («!,)  upon  the  following 
terms  and  conditions: 

(1)  The  size  of  the  pages  and  the  type  are  to 
be  the  same  as  in  vol.  48 ;  the  paper,  the  bind- 
ing, and  all  work  to  be  equal  in  all  respects  to 
the  best  of  the  last  ten  volumes.  The  reporter  is 
to  direct  as  to  all  matters  of  detail.  The  volumes 
are  not  to  exceed  six  hundred  and  fifty  (060) 
pages  each,  but  the  deficiency  In  one  volume 
may  be  counted  against  the  excess  of  another. 

(2)  The  volumes  are  to  be  stereotyped,  with 
a  right  on  the  part  of  the  State  to  have  them,  or 
any  of  them,  electrotyped  if  preferred;  season- 
able notice  being  given.  The  plates  are  to  be- 
long to  the  State,  but  are  to  be  stored  by  Banks 
&  Bros.,  and  to  be  kept  by  them  well  insured, 
for  the  benefit  of  the  State.  Banks  &  Bros,  are 
to  have  the  exclusive  right  to  print  from  the 
plates  so  long  as  this  contract  is  observed  by 
them,  and  are  to  replace  them,  if  destroyed  or 
defaced  (beyond  ordinary  wear)  in  U8e,beuig  en- 
titled to  the  insuimce  moneyf oriliat  pui 
it  th^aredestroyed  by^^^^^^^^l  ^ 
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ever,  to  hftve  the  right  to  demand  the  custody 
of  the  plates  if  it  desires,  the  demand  of  the 
Comptroller  being  taken  to  be  the  demand  of 
the  State,  In  which  case  they  are  to  be  sent  by 
Banks  &  Bros,  to  the  Comptroller  of  the  State, 
at  the  expense  of  the  State,  to  be  stored  in  the 
capitol;  in  which  case  Banks  &  Bros,  are  to 
cease  to  be  respoDsible  for  tbem,  but  to  have  the 
same  right  as  before  to  take  them  fortise,retiini- 
ingthem  again  at  the  expense  of  the  State. 

^  A  copyright  of  each  volume  is  to  be  taken 
out  by  Banks  &  Bros.,  and  at  their  expense,  in 
the  name  of  the  Secretary  of  the  State,  for  the 
benefit  of  the  State,  and  is  to  belong  to  the 
State.  The  copyright  papers  are  to  be  sent  to 
the  Comptroller.  The  cop^ght  is  not  to  he  used 
by  the  otate  in  any  way  adversely  to  Banks 
&  Bros,  so  long  as  they  keep  this  contract. 
The  title  page  m  each  volume  is  to  state  that 
the  volume  is  "published  for  the  State  of  Con- 
necticut by  Banks  &  Bros." 

(4)  The  reporter  is  to  furnish  copy  at  his  con- 
venience, sending  the  same  by  express,  at  the 
expense  of  Banks  &  Bros.  Proofs  are  to  be 
sent  to  him,  and  returned  hy  him,  by  mail,  at 
their  expense.  He  is  to  read  and  correct  the 
ordinary  proofo  sent  authors,  and  Banks  & 
Bros,  are  to  pay  him  thirty  dollars  ($80)  upon 
each  volume  to  procure  a  copy-reader.  Aifter 
the  first  proof  corrected  by  him,  six  proofs  are 
to  be  sent  him  of  the  sheets  as  corrected,  either 
before  the  plates  are  cast,  or  after,  as  he  may 
prefer.  There  is  to  be  no  allowance  to  Banks 
&  Bros,  for  the  time  occupied  in  making  alter- 
ations required  by  the  reporter,  or  corrections 
made  necessary  by  his  fault,  unless  the  time  so 
spent  shall  exceed  sixty-five  dollars  (98^,  reck- 
oned at  50  cents  per  hour  for  alterations  of 
type,  and  60  cents  per  hour  for  alterations  of 
plate;  such  excess  to  be  paid  by  the  reporter 
when  his  fault,  otherwise  by  the  State.  The 
printing  is  to  be  done  as  fast  as  copy  is  fur- 
nished by  the  reporter,  and  the  entire  volume 
is  to  be  got  out  and  ready  for  sale  within  thirty 
days  after  the  last  proof  is  corrected.  It  is  to 
be  no  ground  for  claim  or  complaint  on  the 
part  of  Banks  &  Bros,  if  the  printing  is  delayed 
or  suspended  by  the  copy  not  being  ready,  or 
the  proof  not  being  returned  promptly.  No 
pTooiB  or  advance  sheets  are  to  be  furnished 
from  the  printing  office  to  any  person  but  the 
rqmrter,  except  in  the  way  of  the  regular  quar- 
ter parts  got  out  for  subsmbers,  as  hereinafter 
provided.  The  reporter  is  to  be  fumidied, 
without  charge,  two  of  each  quarter  parts  thus 
got  out,  and  he  is  to  make  no  charge  for  the 
preparation  of  the  list  of  cases  or  other  matter 
that  may  go  upon  the  covers  of  the  parts. 

(5)  Banks  &  Bros .  are  to  get  out  each  volume 
in  fonr  equal  or  nearly  equal  parts,  to  be  sent 
by  mail,  or  otherwise  delivered  at  their  ex- 
pense, to  all  persons  in  the  State  who  shall 
subscribe  therrfor,and  prepay  threedollars  ($3): 
provided  that  if  the  Comptroller  shall  so  decide, 
the  volumes  shall  be  got  out  in  only  two  parts 
at  two  dollars       for  the  two, 

(0)  Banks  &  Bros,  are  to  furnish  the  State 
one  hundred  and  seventy  copies  (170)  of  each 
volume,  bound  in  best  law  calf,  and  any  num> 
her  that  the  State  shall  order  besides,  in  the 
best  Boston  lamb  skin,  all  at  two  dollars  (92) 
per  copy,  to  be  paid  within  thirty  days  after 
deliveiy;  the  same  to  be  delivered  at  the 


comptroller's  office,  within  thirty  days  after 
the  volume  is  issued.  The  cmies  in  calf  are  to 
be  stamped  thus  (i^ith  a  right  on  the  pert  of 
the  Comptroller  to  change  the  form): 

"  Furnished  by  the  State  to  the  Town  of" 
— and  the  names  of  the  several  towns  are  to  be 
written,  in  a  plain  hand,  below,  upon  each  vol- 
ume; a  list  of  the  towns  fo  be  furnished  by  the  ' 
Comptroller.  All  the  books  so  marked  are  to 
be  done  up  in  strong  paper  by  Banks  &  Bros., 
and,  if  the  Comptroller  shall  desire,  are  to  be 
expressed  by  them  to  the  various  towns,  the 
expressage  to  be  paid  by  the  State. 

(7)  The  copies  of  each  volume  are  to  be  re- 
tail^ in  the  market  by  Banks  &  Bros,  at  two 
dollars  ($2)  per  copy,  and  to  be  furnished  to  the 
trade  at  one  dollar  and  seventy-five  cents  ($1.7^ 
per  copy;  and  ther  are  to  keep  the  market  idr 
ways  supplied  witii  the  volumes  at  these  prices. 

(8)  All  the  back  volumes  of  the  Connecticut 
Reports  owned  by  Banks  &  Bros.,  viz.,  vols.  1 
to  35,  inclusive,  are  to  be  furnished  to  any  cit- 
izen of  Connecticut  at  three  dollars  ($8)  pervol- 
ume  in  sets,  and  at  that  price  for  any  odd  vol- 
umes, except  vols.  18  to  21,  inclusive. 

(d)  Banks  &  Bros,  agree  to  reprint  and  stereo- 
type volumes  thirteen  to  twenty-one,  inclusive, 
whenever  they  get  out  of  print.  If  the  State  shall 
so  desire,  and  shall  take  of  them  one  hundred 
copies  of  each  volume  at  four  dollars  (|4>  per 
copy,  the  same  to  be  delivered  at  the  Comptrol- 
ler's office. 

(10)  Banks  &  Bros,  are  not  to  assign  this 
contract  without  the  cooaeat  of  the  Comptrol- 
ler, but  it  may  pass  with  their  business  thiou^ 
any  change  of  their  firm  and  to  their  successors 
in  business.  The  Comptroller  is  to  have  th« 
right  to  rescind  Uie  contract  if  Banks  &  Bros., 
or  their  successors,  fail  in  the  faithful  perform- 
ance of  it. 

(11)  AIJ  the  rights  of  the  Comptroller  nnAer 
this  contract  are  to  pass  to  and  vest  in  every 
successor  in  his  office,  and  in  anv  other  agent 
or  officer  whom  the  State  may  designate  for  the 
purpose.  In  all  cases  in  which  any  action  ol  the 
State  is  spoken  of,  the  action  of  the  Comptroller 
is  to  be  taken  as  the  action  of  the  State.  All  the 
obligations  of  Banks  &  Bros,  under  this  coa- 
ract  are  to  he  considered  as^iarantied  byeveiy 
individual  member  ot  the  flnn,  and  the  mem- 
bers are  to  sign  their  names  Individually  for  the 
purpose  of  making  such  IndlvlduBl  guaranties. 

Dated  at  Hwrtfird  thiMaamthdt^t^Septm' 
ber,  188X.  Wheelock  T.  BatdteDer. 

ComptroUer  of  Public  Accounts  of  the  State 
of  Connecticut.      David  Banks, 
[Seal.]  A.  Bleecker  Banks, 

Composing  the  Firm  of  BanksA  Bros. 

Mr.  L.  E.  Stanton,  for  applicants,  WiU- 
iam  Qould.  Jr.  &  Co. 
Mr.  H.  S.  Steanw,  for  ^est  Publishing 

Company: 

Cited  Banks  v.  Manchater,  83  Fed.  Rep. 

143  and  WheaUm  v.  PeUra,  8  Pet.  591. 
Mr.  Oharles  E.  Grow,  for  Banks  &  : 
Cited  the  Statutes  of  the  State  and  WheaUm  v. 

I^tert,  8  Pet.  691;  Cha»e  v.  Sanborn,  4  Cliif. 

306;  Little  v.  Gould,  2  Bhitchf.  165,  862,  887: 

Same  v.Same.  18  How.  195  (69  U.  S.  bk.  15, 1. 

ed.  828):  Mffern  v.  CaUagfian,  6  Fed.  Rep.  726; 

S.O.  20 Fed.  Rep.  441;I)rone,CopyT.  161,  235; 

Bankar.  DeWitt,42  OhioSi: 2«L^I„ 
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Pardee*  J,,  delivered  the  opinion  of  the 
cwirt: 

For  thu  information  of  the  public  the  Btate 
of  Connecticut  publishes  reports  of  cases  argued 
and  determined  in  the  Supreme  Court  of  Er- 
rors. The  volume  is  prepared  for  publication 
by  the  official  reporter,  and  contains  the  opin- 
ions written  by  Uie  judges,  together  with  head 
notes  to  aU  cases,  foot  notes  to  some  of  them, 
statements  of  facts,  a  table  of  cases,  and  an  in- 
dex to  subjects,  the  work  of  the  reporter.  The 
judges  and  the  reporter  are  paid  by  the  State; 
and  the  product  of  their  mental  labor  is  the 

Eroperty  of  the  State;  and  the  State,  as  it  mi^ht 
awfully  do.  has  taken  to  itself  the  copyright. 
The  statute  requires  the  Comptroller  to  super- 
vise the  publication  of  the  volumes,  taking  a 
copyright  for  Uie  benefit  of  the  State.  Under 
thte,  that  officer,  for  a  valuable  consideration, 
granted  to  Banks  &  Bros.,  who  agree  to  print 
and  sell  the  reports  at  a  fixed  price,  the  protec- 
tion  of  the  copyright  for  a  limited  period. 
During  three  or  four  years  the  State,  with 
knowledge,  has  acquiesced  in  the  terms  of  this 
contract  and  acc^tcd  the  resulting  benefits. 
If,  therefore,  we  inoald  now  direct  toe  report- 
to  fumi^  copies  of  opinicms  to  the  petition- 
ers, that  they  may  sell  them  to  the  public,  in 
advance,  for  their  own  profit,  we  should  in  ef- 
fect advise  the  State  to  a  breach  of  contract. 

It  is  for  the  State  to  say  when  and  in  what 
manner  it  wit)  publish  these  volumes;  and  the 
taking  of  the  copyright  in  no  sense  offends  the 
rule  that  judicial  proceedings  shall  be  pub- 
lic The  courts  ana  their  records  are  open  to 
all.  The  reasons  given  by  the  Supreme  Court 
of  Errors  for  its  determination  in  a  given  cause 
constitute  no  part  of  the  record  therein.  The 
judgment  stands  independently  of  these.  More- 
over, these  are  accessible  to  all  who  desire  to 
use  tbem  in  the  enforcement  of  their  rights. 

The  application  for  an  order  tliat  the  reports 
fumith  eopiea  oif  aU  opimon*  to  the  petitioners  is 
denied. 


Abram  J.  KNOWLES,  Appt., 
Levi  G.  NORTHROP.* 

Direct  evidence  of  a  forgery  and  of  the 
physical  impossibility  of  an  instrument 
navliig  been  siffned  by  one  of  those  by 
whom  it  purports  to  be  signed  is  a  good 
Ifround  for  granting  a  new  trial,  for 
newly  discovered  evidence,  where  the 
evidence  upon  the  question  at  the  form- 
er trial  consisted  of  opinionfl  as  to  the 
genuineness  of  signatures. 

(Hartford — Filed  February  18, 1880.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  sustaining  a  demurrer  to  a  com- 
plaint asking  for  a  new  trial  on  the  groimd  of 
newly  discovered  evidence.  Reversed. 

The  substance  of  the  pleadings  and  the  facts 
involved  are  stated  in  the  opinion. 
Mmr$.  Taylor  &  Taylor,  for  plaintiff: 
It  cannot  be  said  that  Gad  D.  Northrop  and 
Cordelia  Dennis  were  ever  married,  for  the 
testimony  of  Cordelia  and  Lossing  tend  to  prove, 
if  anythmg,  but  one  marriage  ceremony,  and 
that  a  formal  one,  and  before  no  other  person 

*8ee,  Jforthrop  v.  KnovHet,  anU,  fll. 
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than  Justice  Cutler,  Blae&bum  v.  Cravrforde, 
8  Wall.  176  (70  U.  S.  bk.  18,  L.  ed.  186). 

Where  the  court  finds  a  witness  in  his  or  her 
testimony  to  have  deliberately  and  willfully 
falsified  even  in  one  material  particular,  his  or 
her  testimony  should  be  treated  as  false  in  all. 
8  Graham  &  Waterman,  New  Tri^,  top  pp. 
1542,  ie4fi. 

The  manufacture  and  forgery  of  the  certifi- 
cate is  a  distinct  and  independent  fact  not  of • 
fered  on  the  former  trial,  and  is  not  cumulative 
evidence.    Waller  v.  Graves,  20  Conn.  311. 

Mr.  L.  D.  Brewster,  for  defendant. 

Pardee.  J.,  delivered  the  opinion  of  the 
couil : 

This  is  a  complaint  asking  for  a  new  trial  for 
newly  discovered  evidence. 

In  1881  the  defenduit  brought  an  action  of 
ejectment  against  the  plaintiff  and  recovered 
judgment.  In  the  trial  of  that  cause  it  was  a 
material  question  whether  Gad  Northrop  and 
Cordelia  Dennis,  father  and  mother  of  the 
plaintiff,  were  ever  lawfully  married.  In  sup- 
port of  the  claim  that  they  were  so  married, 
the  plaintiff,  with  other  evidence,  offered  and 
the  court  received  what  purported  to  he  a  cer- 
tificate of  such  marriage  signed  by  the  offldat- 
ing  magistrate  and  by  Thomas  I^ee  and  Morgan 
L.  Emeigh  as  witnesses  of  the  ceremony. 

The  present  complainant  alleges  that  since 
that  trial  be  has  learned  that  at  least  seven  per- 
sons will  testify  that  during  several  months 
prior  and  sevenu  weeks  subs^uent  to  the  date 
of  that  certificate,  Morgan  L.  Emeigh,  one  of 
the  persons  whose  names  are  thereto  appended 
as  witnesses,  was  in  the  State  of  Louisiana;  and 
that  at  least  six  persons  will  testi^  tliat  one 
Zeno  A,  Loasing,  at  the  request  of  Gad  North- 
rop, prepared  the  certificate  and  signed  thereto 
the  name  of  the  magistrate  without  his  author- 
ity; also,  that  although  he  used  all  reasonable 
duigenoe  in  preparing  his  case  for  trial,  he  was 
unable  to  discover  Uie  evidence  aforesaid  be- 
fore the  close  thereof. 

The  defendant  demurred  to  the  complaint, 
''Because  on  the  facts  stated  the  plaintiff  is 
not  entitled  to  the  relief  therein  sought,  and 
because  it  sets  forth  only  such  evidence  as  goes 
to  prove  the  invalidi^  of  said  certificate;  where- 
as, the  eridrace  offered  on  the  trial  of  said 
case  abundantly  proved  the  said  marriage  with- 
out reference  to  said  certificate,  and  the  al- 
leged newly  discovered  evidence  would  make 
no  difference  with  the  result  of  the  case  and 
would  not  be  sufficient  to  turn  the  case  in  fa- 
vor  of  the  defendant." 

The  Superior  Court  sustained  the  demurrer. 

Upon  the  trial  of  the  action  of  ejectaient  the 
phdntiff  Introduced  as  a  witness  his  mother,  who 
testified  to  the  marriage;  no  other  person  did 
so.  Others  testified  that  Uie  father  and  mother 
were  at  the  bouse  of  the  latter  on  the  night 
named  in  the  certificate;  that  during  many 
years  thereafter  they  lived  together  as  husband 
and  wife,  and  that  the  father  mtroduced  her  as 
his  wife.  The  plaintiff  also  put  in  evidence  a 
record  of  the  marriage,  of  the  age  of  the 
mother,  of  the  birth  of  the  son,  and  of  other 
family  items  in  the  family  Bible,  which  he 
claimed  were  made  by  the  father;  also  evidence 
that  immediately  before  or  at  Uie  birth  of  the 
son,  the  mother  spoke  of  Oad  ^^^p  as 
Digitized  y 
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b^g  her  husband;  and  that  the  father  pointed 
out  to  the  son  the  place  of  the  marriage. 

The  defendant  offered  evidence  trading  to 
prove  that  the  marriage  certificate  was  a  for- 
genr;  and  claimed  thattoelivingtogetberof  the 
fatber  and  mother  was  always  unlawful. 

For  the  purpose  of  testing  the  sufSciency  of 
the  demurrer,  we  are  to  assume  that  the  present 
complainant  can  now  present  in  court  several 
persons  who  will  testify  that  it  is  physically 
impossible  that  Morgan  L.  Emeifb  could  have 
been  present  at  the  marriage  of  uie  father  and 
mother  of  the  defendant,  as  the  certificate  de- 
clares him  toliave  been;  and  several  others  who 
will  testify  to  their  actual  knowledge  of  the 
forgerv  of  the  certificate  at  the  instigation  of 
the  father. 

In  the  trial  of  the  action  of  ejectment,  the 
pUlntifF  introduced  the  certificate,  doubtleas, 
because  he  thought  it  would  weigh  in  his  fovor; 
and  in  view  of  the  nature  and  character  ot  the 
evidence  introduced  by  the  parties  respectively, 
his  belief  was  well  founded.  If,  upon  another 
trial,  witnesses  testify  in  accordance  with  the 
complainant's  allegation,  it  is  the  right  of  the 
jury  to  believe  them;  and  if  jurors  believe  that 
Gad  Northrop  procured  a  forged  certificate, 
they  may  and  probaUy  will  beUeve  that  he  did 
so  because  he  could  not  procure  a  genuine  one. 
They  may  well  rely  tipon  this  rule  as  govern- 
ing men  in  such  matters,  namely:  tbat  they 
prefer  a  genuine  document  to  a  forged  one. 

It  Is  true  that  upon  the  former  trial  tiie  de- 
fendant introduced  witnesses  who  testtfled  that 
in  th^  opinion  the  dgnature  affixed  to  the  cer- 
tificate was  not  that  of  the  maj^rate;  and  this  is 
denying  the  genuineness  of  it  in  one  form;  and 
the  introduction  of  witnesses  who  were  eye- 
witnesses to  the  act  of  forgeiy  is  doing  the 
same  thin?  in  another  form. 

When  the  certificate  was  offered  in  evidence, 
if  the  defendant  believed  it  to  be  a  forgery,  he 
had  the  right  to  rely,  the  magistrate  being  dead, 
upon  the  result  of  a  comparison  of  signatures 
to  substantiate  his  position.  Instances  where- 
in forgers  have  left  eyewitnesses  to  their  acts, 
who  can  be  found  and  called  into  court  and 
made  to  testify,  are  so  rare  that  the  defendant 
was  not  required  to  know  or  suspect  the  exists 
ence  of  such.  Upon  such  ao  inquiry  the  testi- 
mony of  persons  who  were  witnesses  to  the  act 
of  forgery  stands,  by  its  character,  so  entirely 
apart  from  the  testimony  of  those  who  give 
opinions  upon  comparison  of  signatures,  that 
the  former  species  in  reali^  constitutes  evidence 
tending  to  prove  a  new  and  independent  fact; 
and  the  same  remark  is  applicable  to  the  testi- 
mony of  those  persons  who  will  testify  that 
Emogfa,  one  ot  tne  witnesses,  was  in  Louldana 
when  the  certificate  declares  that  he  was  in 
New  York. 

iniliejudffTnent  of  the  Superior 

la  this  opinion  the  other  Judges  concunred* 


STATE  of  Connecticut 
t. 

Loiing  BOSWOin'H,  Appt. 


1.  All  oflSenaee  inTolTing  continaoas  ac- 
tion, and  whieh  m»j  be  eoatinned 
from  day  to  day,  maybe  bo  alleged. 
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2.  Cruelty  to  animals  is  an  offense  of  a 
contiauing  nature,  and  may  conaist  of 
overworking,  underfeeding  or  depriving 
them  of  proper  protection;  and  a  d»- 
murrer  to  a  complaint  which  charges 
all  these  acts  in  separate  coonts  is 
properly  orermlecL 

(Hartford  ^Decided  May  6. 1886.) 

APPEAL  from  a  decree  overruling  a  demur- 
rer. Affirmed. 
The  case  u  stated  in  the  opinion. 
Meaara.  Hall  ft  Bennett,  for  appellant. 
Mea*rs.  Bill  A  Phelps,  for  the  State: 
The  alle^jed  error  that  there  ts  more  than 
one  offense  in  each  of  the  several  counts  is  of 
the  most  technical  and  formal  character  and  is 
not  to  be  favored.   Bavtm  v.  ^aU,  19  Coon. 
205. 

It  is  proper  to  charge  offenses  of  a  prolonged 
and  continuous  cliaracter  as  committed  from 
one  date  to  another.  If,  however,  it  is  not  ad- 
missible to  allege  a  period  of  time  instead  of  s 
single  date,  the  superfluous  allegations  "and 
from  said  date  to  the  14th  of  January,  A.  D. 
186S,"  or  "from  thence  to  the  14th  day  of  Jan- 
uary, 1885,"  contained  in  the  complaint  may  be 
rejected  as  surplusu|;e .  2  Swift's  Dig.  400 ;  Pro- 
pte  V.  AdaiM,  17  Wend.  470;  Commonv>eaitk  v. 
Pray,  IS  Pick.  859;  (hmmmwtaWi  v.  Wood.  4 
Qray,  II;  Commonw&ilt/iv.  (f'oodt,  9 Qray,  131; 
Commonwealth  v.  MeKennej/,  14  Qray,  1;  Com- 
monwealth V.  Boj/le,  14Gr&y,  8;  QmmonteMUk 
T.  i'Vatea.  16  Gray,  S86;  Gmmonwaltk  v.  Sef- 
on.  1  AUen,  6;  OommonveaUh  v.  Wake,  13  Allen, 
188;  GommonteealtA  v.  Wokott.  110  Mass.  (»; 
17.  8.  V.  LaCotte,  2Mason,  130;  ChUim-r.  Siate, 
68  Ind.  6;  Cook  v.  State,  11  Oa.  68;  8tat«  v. 
Brown,  8  Murphy,  224;  Stato  v.  WitOer,  8 
Murphy,  220;  State  v.  Hendricka,  Cam.  A  Nor. 
(N.  C.)  860;  1  Ld.  Raymond;  10  Hod.  S4»:  4 
Mod.  101. 

OarpenteTi        delivered  tlifl  i^Anloa  fA 

the  court: 

The  only  question  presented  by  this  record 
which  we  can  notice  is  that  which  arises  on 
the  demurrer.  The  only  ground  of  demurrer  is 
that  several  offenses  are  alleged  in  each  count. 

The  first  count  charges  ue  defendant  with 
cruelly  overworking  certain  animals  named, 
from  the  1st  to  tiie  14th  day  of  January,  1885. 
The  second  count  charges  him  with  n^lecting 
to  provide  said  animals  during  said  pertod  with 
proper  food,  drink  and  protection.  The  third 
charges  that  during  said  period  he  deprived 
said  animals  of  proper  siistenance. 

Properly  construed  there  is  but  one  offense 
in  each  count.  '  Perhaps  It  may  be  said  that 
there  is  but  one  offense  charged  in  all  the 
counts.  The  court  below  must  have  so  re- 
garded it,  as  there  was  but  one  fine  Impoeed. 
Tbe  gist  of  the  offense  is  cruelty  to  anhnaK 
That  may  consist  of  overworking,  underfeed- 
ing, or  depriving  of  proper  protection  ;  or  all 
these  elements  may  combine  and  constitute  the 
offense. 

But  aside  from  this,  all  offenses  involving 
continuous  action,  and  which  may  be  con- 
tinued from  day  to  day,  may  be  so  alleged 
This  is  obviously  an  offense  of  tibat  c^ianKter, 
and  the  demurrer  wa»  properly  overruled. 
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ABATEMBHT. 

Sbb  Babtaxdt;  Cohtikdabox  and  Ad- 
j01tbnhbnt;  husbahd  ahd  witb  18: 
■TusTicEB  OF  THB  Pbacb  S;  Flbauho  IV. 

AOCOHPUOB. 
BBS  Cbimikal  Law  8. 

ACCORD  AND  SATISFACTXOir. 

1.  The  rule  that  a  simple  agreement  by 
a  creditor,  to  aecept  a  smaller  sum  for  faiB 
debt  is  not  binding,  is  not  to  be  extended 
iKjond  its  precise  Import;  and  if  a  considera- 
tion for  such  agreement  Is  found  to  exist  courts 
urill  not  Inquire  Into  its  adequacy. 

Cases  cited  (Mass.)  219 

3.  If  a  debtor  gives  his  creditor  a  note,  in- 
-dorsed  bj  a  third  person,  for  a  less  sum  than 
the  debt  but  in  fiill  satisfactfon  of  the  debt, 
and  it  Is  received  as  such,  the  transaction  con- 
stitutes a  good  accord  and  satlsfaotlon. 

Vamey  v.  Oonery  (Me.)  386 

AOCOVHT. 

Skb  Dbbtor  ahd  Cbbditor;  Equttt  9,  8, 
IV,  EXBCUTOBB  Aim  Adiohibtratorb 
VII. 

In  proceedings  for  accounting  all  parties 
are  actors  after  decree ;  and  reference  to  mas- 
ter and  subsequent  aetion  at  law  wfll  be 
restrained* 

Jenk$  T.  amah  (R.  I.)  35 

ACTION  OB  SUIT. 

L  When  lies. 
11.  Partieb. 
III.  Service. 

See  Account;  Arbitration  and  Refer- 
ence; Absaclt  and  Battbrt  2,  8;  As- 
SIONUNT;    AsBDHPsrr;  Attachicbnt; 

ACDITA  QURBRI^:  BiLLS  AND  NOTBB  IV; 
COHTEHFT;   CONTINITANCE;  CONTRACTS 

III;  Corporations  V;  Costs;  Courts; 
COTBNANT;  Dahaoes;  Debt;  Deceit; 
Dbtisb  and  Leoact  XI;  Ejectment; 
Execution;  Executors,  etc.  IX; 
Sf^tnTT;  Evidence;  Fraud,  etc.  IV; 
Oarhishhent;  Injunction;  Joint  Ten- 
V.  r.  R.,  V.  I 


I  ANTS  AND  Tenants  in  Common;  Judq- 
mknt;  Laches; Lien;  Limitation  of  Ac- 
tions; Maucious  Pboskcution;  Mort- 
oaoe;  Nboliqence;  New  Trial;  Non- 
suit; Notice;  Partition;  Plrading; 
Orn  Tah  and  Penal  Acmoim;  Quo 
Wabsanto;  Receiter;  RBPLBTnT;  Re- 
port AND  Case  Hade;  Rxtibw;  ^arch 
Warrant;  SBQUESTRATHnr;  Set-off  and 
Counterclaim;  Settlement;  Specific 
Pbrpohhance.  Sdbbooation;  Sunday; 
Trbspjus;  Trial;  Trover  and  Conver- 
sion; Will  IV;  Writ  and  Fbooksb. 

I.  Whbnuks. 

1.  Personal  actions  are  those  which  are 
brought  for  the  recovery  of  a  debt,  or  damages 
for  a  breach  of  contract  for  a  specific  personal 
chattel,  or  for  satisfaction  in  damages  because 
of  some  injury  to  the  person  or  personal  or 
real  properly. 

Cases  cited  (Mass.)  440 

3.  A  sabswiber  to  Inralld  speolal 
stoek  certtflcates  may  recorer  the  amount 
paid  therefor  without  Interest  and  less  divi- 
dends received  a^^nst  the  assignee  in  insolv- 
ency of  the  corporation  without  offering  before 
the  filing  of  the  petition  in  insolvency  to  re- 
scind or  return  the  certificate  or  the  dividends. 

Beed  V.  BoBton  Machine  Go.  (Mass.)  773 
8.  Although  a  suit  is  maintainable  on  a  lost 
note*  by  filing  a  bond  to  the  satisfaction  of  the 
court  indemnifying  the  defendant  against  any 
loss,  yet  where  it  Is  not  lost  but  in  the  posses- 
sion of  a  third  person  disputing  its  ownership, 
plaintiff  should  first  establish  Uie  fact  that  he 
is  the  owner  of  it,  in  a  suit  with  the  party  In 
actual  possession;  before  bringing  his  action 
against  the  maker. 

Cobb  V.  TirraU  (Mass.)  769 

4.  Invalid  award  by  referees  to  assess 
damages  on  loss  under  flre  insurance  policy, 
has  no  effect  on  rights  of  parties. 

&)an  V.  Borne  Iru.  Go.  (Mass.)  684 
6.  A  bill  in  eqni^  will  not  lie  to  can- 
cel a  deed  made  by  a  father  to  blmseir  for 
life  and  remainder  to  bis  son,  conditioned  for 
the  support  of  the  father;  but  a  real  actioii 
at  law  furnishes  a  complete  remedy. 

Walker  V.  Walker  (K  H.)  250 

6.  The  necessity  of  a  plenary  remed j  for 
the  Infringement  of  a  legal  rlKht*  accepted 
as  a  general  rule  of  the  common  Taw,  anther> 
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isea  and  requires  the  iuventioii  and  uae  of  con- 
Tenleot  procedar«  for  ascertainlDe  and  es- 
tablishing the  light  and  obtafalng  the  rem- 
edy. 

Brookt  T.  SowiiM{lX.  H.)  348 
n.  pABTms. 

7.  A  pnrohMer  pendente  lite  need  not 

be  made  a  party. 

Cases  cited  (He.)  788 

8.  Third  person  can  only  be  admitted  to 
defend  upon  jtist  cause  shown. 

Xmv  y.  Wooieoek  QX.  H.)  05 

in.  Skbtiob. 

9.  If  the  service  of  a  writ  is  defective  or  in- 
efficient, it  Is  within  the  dlscretloD  of  the  court 
to  Issue  an  order  for  further  •errlce  under. 
P.  S.  chap.  161,  g  84.  (Mass.)  498 

10.  Attachment  against  nonresident  and 
service  by  publication  Is  proceeding  tA  rem; 
and  the  ju<^ment  Is  void  as  a  personal  judg- 
ment 

JBadmmn  v.  D$asiom^.  H.)  106 

11.  A  defendant  UlegMllr  »rre«ted  in  a 

dvil  action  does  not,  by  glvmg  a  bail  bond, 
waive  his  right  to  object  to  the  ■ervice 

of  the  writ. 

Bak&r  T.  Oopeland  (Mass.)  401 

ADJOURNMENT. 

Sbb  Oontihuanob  Ain>  ADJouBmauiT. 

ADHZNISTRATORS. 

See  Exbcdtobb  and  Admikistkatorb. 

ADBIIBALTT. 

Daxaobs  10;  SEnti  ahd  Shifpiho. 

ADMISSIONS. 

Sbb  Bvidbncb  T. 

ADULTERATION. 

1.  KUk  bMpeetors  have  no  power,  under 
P.  S.  chap.  67,  §  1,  to  appoint  an  agent  who 
shall  have  the  right,  In  the  absence  of  an  in- 
spector, to  take  samples  of  milk  from  car- 
riages used  for  its  conveyance. 

OtmmontoeaUh  v.  Smih  (Mass.)  900 

9.  A  criminal  complaint  for  selling  adul- 
terated milk  need  not  allege  that  an  analysis 
bad  been  made. 

CmmotuMaUhr.  Tobia$  QAaaa.)  S06 

8.  SelUnc  milk  and  havinv  it  In  poa- 
■ewlon  with  intent  to  sell  are  not  one  of- 
Umae*  and  may  be  alleged  In  one  count.  Id. 

4.  Tlie  Offense  of  harinif  adulterated  milk 
in  one's  poMoesion  with  Intent  to  sell  Is  a 
continuing  offense  and  may  be  committed  at  a 
time  other  than  that  of  the  sale.  Id. 

'  6.  A  complaint  for  selling  adulterated 
milk,  under  P.  S.  chap.  S7,  cannot  be  main- 
tained by  proof  of  a  sale  of  watered  milk.  If 
the  milk  as  watered  contained  more  than  18 
per  cent  of  milk  solids.  Id 

6.  In  an  indictment  the  words  "containing 
2T.  S.  K.«  V.  I. 


less  than  18  per  cent  of  milk  solids, "  as  descrip. 
tlve  of  the  milk  sold,  identify  the  offeme 
charged  and  cannot  be  rejected  as  nutphi^ 
age.  Id. 

7.  Proof  that  milk  was  sold  ae  skimmed 
milk,  out  of  a  tank  marked  as  required  by  P. 
8.  chap.  S7,  is  a  food  defense  to  a  charge  ot 
selling  milk  conteuning  less  than  ISpercentof 
milk  solids.  U. 

8.  Complaint,  vuder  P.  S.  chap.  67,  tar 
having  in  possession  with  Intent  to  sdl,  milk 
contaiDlog  less  than  18  percent  of  milk  solida, 
need  not  alleee  an  analT-dc 

Oommotmewh  v.  Bowr*  (Mass.)  S7& 

0.  It  Is  Immaterial  how  quantity  of  milk 
solids  has  been  reduced.If  intent  is  to  sell  milk 
cunlalning  less  than  the  prescribed  proportiOD 
of  milk  solids  as  pure  and  not  as  BUmnud 
milk.  a. 

10.  P.S.eliap.  187,  chap.  870.  rdatingto 
adulteration  of  nulk.  Is  not  anconstitatio» 

al  on  the  ground  that  it  confines  the  testimoaj 
to  the  analvBts  of  samples  teken  by  the  in- 
spectur,  which  samples  are  destr<^ea  In  nuk- 
ing the  analysis  so  that  the  testimony  caiuxit 
be  controverted. 

State  V.  Grows;  8iaU  v.  Storu;  State  t. 
Gutting;  State  v.  HuiUer  (R  L)  8» 

ADUItTBRT. 

SaS  HUBBAND  AND  WiFB  Y 

1.  Where  an  indictment  eontaias 
three  counts*  charging  three  distinct  of- 
fenses of  adulcery,  there  Is  nothing  repw> 
nant  nor  Inconsistent  in  convicting  on  the 
flrat  count  and  acquittins  on  theothen. 

GommonweaUA  v.  Suiueim  (Mass.)  785 

2.  A  corrupt  Intention  is  necessary  to  cm- 
stltute  conniTance*  merely  procoHng  evi- 
dence will  not  amount  thereto. 

Bobbim  v.  BobHm  (Mass.)  4K 

8.  Where  the  husband  Is  willioK  that  hb 
wife  sliall  commit  adultery  provtdm  he  cu 
thereby  obtain  a  divorce.  It  will  be  connlvaDce 
to  prevent  his  obtaining  the  dlToroe. 

Gaawclted(Haes.)  417 

ADVERSE  POSSESSION. 

Sbb  Lm  itatioh  of  Actiqnb  L 

AGENT. 

Bbb  Pbotcipal  and  Aoeht. 

ALIENS. 

Alien  naturalised  In  a  town,  from  which  the 
person  removed  to  another  town,  gained  a  eet- 
tlement  In  the  latter  town  continoous  self- 
supporting  and  tazpaying  leddenoe  for  tlx 
years. 

Tbwn     Veman  t.  Tbwa  BUtngtm 

(Conn.)  4M 

AUMONY. 

Sbb  HnsBARD  ahd  Wm  Y. 

ALTERATION  OF  INSTRUMEHT8. 
The  eraaure  of  the  name  <^an  iaCaat 
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Amubehentb. 

cosigner,  to  apromtasory  DOte,  alter  lie  had 
r^ndiated  the  contract,  is  an  immaterial 
alteration. 

Toung  v.  Currier  (N.  H.)  64 

AHEHDMENT. 

See  Equitt  33;  pLB&iHMe  IV. 

AMUSSMENTS. 

The  words  "other  public  purposes,"  in  P. 
S.  chap.  28,  %  18,  authorizing  city  counclU  to 
make  appropriations  for  celebrations,  etc. ,  may 
include  open  air  concerts. 

Hubbard  v.  (My  of  Taunton  (Mass. )  581 

ANIBfALS. 

1.  Bees  are  ferm  rustwrm,  and  until  re- 
claimed are  only  owned  ratione  soli.  Trover 
will  not  lie  agalnsta  stranger  who  appropriated 
a  hive  on  laud  not  belonging  to  the  plaintiff. 
Rexroth  v.  Coon  (R.  I.)  85 

3.  Declaration  upon  O.  L.  chap.  144,  §  10, 
for  twice  the  value  of  stray  beasts,  where 
DO  notice  has  been  given,  must  allege  ownw 
unknown. 

Hardy  Y.  IfyeQS.'B..)  858 

8.  IndicUuentforenaeltj-toaalaialsmay 
allege  a  period  of  time  Instwd  of  a  single  date, 
the  offenses  inTolving  continuous  aoUon. 
BUiU  V.  Bomorth  (C!onn.)  928 

4.  Action  under  P.  S.  chap.  103,  %%  80-110, 
for  killing  do^  cause  to  believe  dog  was  about 
to  kill  hens  is  not  a  justification,  unless  there 
was  cause  to  believe  Killing  dog  was  necessary. 

Livermcre  v.  Batch^der  (Mass.)  749 

5.  N.  H.  <3en.  Laws,  chap.  116,  g  11,  does 
not  exclude  the  defense  of  eontoibittory 
Beg'Ug«Bee  in  an  action  of  debt  for  doable 
daaui^s  sustained  from  being  btttea  by-  a 

QutmZly  T.  Woodbury  (N.  U.)  66 

ANSWERS. 

Sbb  PLBADnta  m. 

APPEAL. 

I.  JUBlSDICnON;  Whsn  apfral  ueb. 
n.  Bkoord. 

UL  What  IB  OPEN;  Whatwiu.  be  con- 

SIDBBED. 
IV.  BOHDB. 

V.  Appeals  FBOH  Justices. 
See  CBiHtKAi.  Lat  V;  Brbob;  Wats  ni. 

I.  JuiuBDioTioN;  When  appeal  lie& 

1.  Appeal  does  not  He  from  decree  granting 
a  discharge  to  insolvent. 

Morgan  v.  BooOtby  (Me.)  840 

n.  Rbcobd. 

3.  Where  the  record  omits  to  present  Ikcts 
essential  to  the  caseof  theappellMit,tbeiiidg- 
meut  nmst  be  aSmed  ana  the  case  will  not 
he  remanded  to  the  lower  court  for  amend* 
ment  or  a  farther  healing  or  finding. 

Cases  cited  (Cmn.)  416 

8.  The  mere  aet  <tf  slgnloif  the  flndlngs 
X.  a.  B.,  r.  L 


Abbsst.  981 

and  statement  on  appeal  may  be  performed 
by  the  judge  who  tried  the  cause,  even  after 
he  ceased  to  bold  <»flcei  and  an  Act  em- 
powering him  to  do  BO  is  coaBtltutional. 

JohnMn  V.  HiggiM  (Conn.)  179 

4.  On  appeal  to  the  superior  court.  It  is  the 
practice  to  send  up  a  copy  of  the  complaint 
In  addition  to  the  substance  of  the  charge  which 
is  contained  In  the  copy  of  the  Judgment,  iu  or- 
der that  this  copy  of  the  complaint  may  be 
given  in  evidence  to  the  jury,  and  that  the  jury 
may  not  be  prejudiced  by  the  judgment  of  the 
court  below. 

Comnumviea^  T.  Ktmm  (Mass.)  746 

ni.  What  is  oraN;  What  wiu.  be  ookbid- 

BBED. 

5.  Appellant  confined  to  reasons  of  appeal; 
whole  record  open  to  appellee. 

S/rmmfV.  GoodeU(!H.  H.)  889 

6.  FiBdingrof fiwtbytheconrtresponalve 
to  isBUe  on  a  controverted  questliu,  not  dis- 
turbed on  appeal. 

S^/mour  T.  Owr  Bk$r  Sahool  Ditt. 

(Conn.)  64S 

IV.  BONDB. 

7.  Unless  bond  on  appeal  from  district  court 
CMnplies  with  P.  S.  chap.  164,  g  S3,  and  Stat 
1883,  chap.  9, 1 1,  appeiltie  court  acquires  no 
Jurisdiction  and  appeal  fails. 

Henderson  v.  Ben»on  (tbss.)  688 

8.  Appeal  dismissed,  when  bond  failed  to 
recite  agunst  whom  judgment  was  given.  Its 
amount,  time  when  rendered,  the  date,  and 
not  appearing  to  have  been  approved. 

Putium  T.  Bayer  (Mass.) 

V.  Appeals  ntoH  JusnoEB. 

9.  Appeal  from  justice  without  making* 
^neraul  defense*  waives  all  qnestlons 
except  the  decision  appealed  from. 

<m  V.  m»  (Me.)  676 

ARBITRATION  AND  REFERENCE. 

1.  Jurisdiction  In  arbitration  Is  entirely 
statutory. 

Cases  cited  (Mass.)  440 

3.  A  claim  for  damag-es' arising  from 
chancre  in  the  grade  of  a  street  cannot 
form  the  subject  of  arldtraUon,  under  P.  B. 
chap.  188. 

Otbam  V.  CUy    FaU  Sioer  (Mass.)  488 

3.  When  submission  to  arbitrators  is  for  ap- 
praisal of  damages  only,  under  the  flreiasur. 
ance  policy,  a  valid  award,  although  evi- 
dence of  damage  in  action  on  policy,  will  not 
support  action  or  award. 

Soart  V.  Home  Ina.  Co.  (Mass.)  684 

4.  Invalid  award  by  referees  to  assess 
damages  on  loss  under  fire  insurance  policy, 
has  no  effect  on  rights  of  parties.  Id, 

ARREST. 

See  Judgment  IV. 

1.  Imprisonment  for  debt  iRunTawful;  but 
under  R  L.  §3086  an  exeeator  cm  he  cons- 
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Absukfsit. 


Mtttod  tar  eontempi  od  refusal  to  perform 
decree  of  probate  court. 

iMuh  T.  Buibod^  (V(.)  617 

8.  Aasnmpsit  for  breach  of  promise  of 
marriage  is  an  action  ex  amtraetu;  not  "tres- 
pass on  the  case."  within  R.  I.  Pab.  8tiU.chap. 
806,  %  8,  anthorizlDg  arrests. 

Maione  t.  Byan  (R  I.)  16 
8.  A  clerk  In  a  restaurant  who  directed  a 
police  officer  to  take  Into  custody  a  person  who 
refused  to  pay  for  a  well  done  steak  because 
lie  had  ordered  a  rare  Bt«tk.  but  who  did  not 
oUierwIse  paurtlc4i*to  in  the  arrest  and 
subsequent  imprisonment,  held  UaUe  for  the 
wroiurflil  imprisonment. 

MeQarrahan  t.  LoMira  (R  L)  807 

4.  A  defendant  illegally  arrested  in  a  civil 
acUoD,  does  not  by  gmng  a  ball  bond,  waive 
his  right  to  obieot  to  the  wrrieo  of  the  writ. 
BUiery,  OtiekmdmaM.)  491 

ASSAULT  AKD  BATTERY. 

1.  Phyaieal  toneh  Is  not  eMential  to 

constitute  an  assault. 

Commonwealih  v.  Hogenlock  (Mass.)  105 

2.  No  action  for  damages  for  causing 
deaitli  of  human  being  lies  at  common  law. 

Bherman  t.  Johrmn  (Vt.)  681 
8.  In  action  for  assault  and  battery  causing 
death  of  an  infiuit  son.the  father  cannot 
recover  but  the  administrator  of  the  son 
may.  Id. 

4.  In  an  action  against  sdiool  teacher  for 
chasUsement  of  pni^I,  teacher  mar  show 
prior  and  habitual  mucooduct  of  pupil. 

Bkedian  t.  SbuTgu  (Oonn.)  868 

0.  Where  the  first  count  concludes  with  and 
the  second  withimt  the  words,  "contrary 
to  the  form,  force,  etc.,  and agniinst  tae 

Seace**  and  dignity  of  the  State,  the 
efectire  count  can  be  amended  by  add- 
Ipg  those  words.  Although  the  Constuution 
provides  that  Indictments  uiall  conclude  with 
the  words,  "against  the  peace  and  dignity  of 
the  Btate;*'  it  is  a  matter  of  form,  and  not  of 
substance. 

State  V.  Amadon  (Yt.)  855 

6.  Whether  defendant  was  so  intoxica- 
ted as  to  be  unable  to  form  intent  to  com- 
mit araault  Is  question  for  jury. 

CommontDealth  v.  Hogenlock  (Mass.)  105 

ASSIONMENT. 

Bbb  Hortgaoe  IV;  Patants, 

1.  A  personal  right  or  rij^t  lA  waj  in 

gross  Is  not  assigoKble. 

HaU  T.  Arm^rvng  (Oonn.)  881 

2.  A  bond  conditioned  fw  the  conveyance 
of  realty,  running  "to  A  or  her  assigns," 
Is  enforceable  by  the  administrator  of  A. 

Sougfam  t.  Hmnntu  (R  I.)  886 
8.  Three  men  agreed  that  the  first  tihould 
pay  the  second  a  certain  sum  due  from 
the  first  to  the  third,  the  third  being  ttien  in- 
debted to  the  second  and  receiving  at  the  time 
a  further  credit  from  the  second.  Held,  that 
tlii"  wiM  a  valid  oral  asslipament  of  the 

S.  E.  U.,  V.  I. 


Meooat,  due  the  flrrt  to  the  tUid.  from, 
the  third  to  thesecoid. 

WkU»  T.  KOom-*  (He.)  S» 
4.  An  assignee  of  a  claim  in  suit  in 
equity  proceiodings  Is  not  required  to  Indone 
the  bul  tn  equity,  or  the  writ  In  which  the 
bill  may  be  Inserted  by  R  B.  chap.  88.  gg  128. 
120 

'  Bteveni  v.  Bhaie  (He.)  SSft 

6.  Where  several  claims  against  a  d«ee- 
dwVs  estate  have  been  purchased  by  one 
person  th^  should  be  allowed  and  appeal 
taken  In  name  of  original  owners. 

Armory  v.  Greer  (Vt.)  089 


ASSIONMENT  FOR  BENEFIT 
CREDITORS. 

Bbb  Babkruftct. 


OF 


1.  An  nnrecorded  ohattd  mertga^e. 

made  in  good  faith,  will  be  sustained  sgainf* 
a  voluntary  assignee  for  the  benefit  c»  the 
creditors  of  the  mort^gor. 

Wilton  T.  Earn  (R.  I.)  18 

2.  Where  assignre  of  Insolvent  debtor  In 
another  State  affirms  sale  to  citizen  of  this 
Btate,  creditor  may  attach  goods  here  as 
property  of  insolvent;  rights  determined  here 
as  uiough  no  assignment  nad  been  made. 

Harvey  v.  Wataon       H.)  848 

8,  While  the  condition  in  a  deed  of  trwt 
for  creditors  fixing  a  definite  time  within  which 
a  creditor  mart  come  in  vriU  be  enforoed; 
yet  a  provision  giving  to  trustees  the  power  to 
extend  should  be  reasonably  construed  to 
mean  successive  extensions  and  not  held  to  be 
exhausted  by  a  single  extension  or  void  be- 
cause not  iudorsed  In  writing  aoorading  to 
thestrict  terms  In  the  deed. 

SaUenal  Union  Bank  ^.  Omdamd 

(Mass.)  806 

4.  Where  obligee  of  bond  made  an  assign- 
ment for  creditors,  settled  and  received  beck 
bond  from  assignee,  salt  thereon  by  obligee  Is 
properly  brought  lis  liis  own  name,  whether 
or  not  the  assignee  had  any  interest  therein. 

TWinghatt  v.  PhUUpt  (R,  1.)  808 

5.  The  court  will  not  peremptorily 
BM»T«  an  assigase  for  negleQtlng  to  file  an 
inventory  and  schedule  as  requlrra  by  Pab. 
Stat.,  R.  I.  287.  §11,  when  the  nei^eeft  is 
nninteatloiuil  or  seems  to  have  good  ex- 
cuse. 

Gaee  v.  Maion  (B.  I.)  184 
€.  Under  the  first  elanse  of  the  Pub. 
fitat .  of  this  Slate,  cbsp.  287.  §  9,  the  asi^cikee 
cannot  be  removed  for  any  other  eaoee 
than  a  neglect  to  render  an  inventory 
and  scheduk;the  words  **for  cause  shown, 
meaning  a  cause  cimneoted  with  such 
lect.  a. 

ASSUMPSIT. 

1.  SniBeien^  of  evldeBce  to  saj^poit 
action  for  money  had  and  reodved. 

Fatton  V.  BeU  (Hass.)  •  Wl 

2.  An  unsatisfied  judgment  in  assmnpslt, 
on  a  loan,  Is  not  a  bar  to  a  sMbsaqneat 
action  in  case  for  deceit. 

WMtUar  v.  CMtfns  (R.  L)  128 
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8.  When  a  eUimant  of  an  aqnedaet 
title  uBes  the  waler  without  an  actual 
promiae*  express  or  Implied,  to  pay  for  the 
ui'e.  aMrampBit  on  the  fiction  of  a  promine 
Implied  by  uw.  Is  not  an  appropriate 
form  of  action  for  settling  the  dlBDuied  liile. 
Nmih  Bmtrhm  Water  Co.  v.  Metcalf 

(N.  H.)  2{S5 

ATTACHBIENT. 

I.  What  Mat  bk  Attached. 
IL  Practice;  FnocEEDiNQa. 

Sbb  Oabnibhheht. 

I.  What  hat  be  Attagbbd. 

1.  Public  aehool  teacher  Is  not  a  pub- 
lic officer  within  law  exempting  salaries  from 
attachment;  teacher's  salary,  wnen  earned,  is 
an  existing  debt  liable  to  attftchment. 

Seymour  y.  Over  Rtcer  School  DCti. 

(Conn.)  648 

2.  Property  ineostody  ofofflcer  not  at- 
tachable, unless  left  In  possession  of  the  debtor; 
property  in  debtor's  possession  which  can  be 
Becured  for  forty  days  by  leaving  writ  In  town 
clerk's  o£Bce  may  be  attachea  by  a  second 
officer,  after  the  forty  days:  a  second  at- 
tachment is  Talid,  where  property  does  not 
appear  charged  on  execuUOD  seasonably  is- 
sned. 

Pond  V.  Baker  (Vt.)  897 
S.  In  Rhode  Island  an  equitable  or  exe- 
cutory right  to  or  interest  in  corporate  stock 
is  Dot  attachable. 

Lipp^t  V.  Wood  Paper  Co.  (R.  I.)  118 

4.  A  was  the  record  owner  of  corporate 
flock.  He  assigned  it  to  B.  Afterwards  B 
aaslnied  it  to  0  and  this  awlgnment  was  made 
on  the  books  of  the  corporaUon.  The  stock 
never  stood  on  the  books  of  the  corporation 
in  the  name  of  B.  HeUU  that  the  stock 
was  not  attachable  as  the  property  of  B. 

Id. 

5.  The  appointment  and  qualification  of  an 
ezecntor  will  relate  back  to  validate  his 
prior  acts,  as  the  payment  of  a  legacy  to  a 
l^tee,  and  such  executor  will  not  be  an- 
swerable to  tnutee  process  lerred  by  a  cred- 
itor of  the  legatee  on  the  day  of  the  probate 
of  the  will  but  a  day  after  the  payment  of  the 
legaCT. 

PinJtham  v.  Grant  (Me.)  704 

6.  Where  assignee  of  insolvent  debtor 
In  another  State  affirms  sale  lo  citizen  of 
tills  State,  creditor  may  attach  goods  here  as 
property  of  Insolvent;  rights  determined  here 
as  Uiough  no  as^^ienment  liad  been  made. 

Hmtey  t.  Watwn  (N.  H.)  843 
• 

II.  Peactice;  Pbocbedings. 

7.  The  deseription  in  the  writ  must  be 
sufficiently  precise  to  show  the  identity  of  the 

property. 

Pond  T.  Bak&r  (Vt.)  807 

8.  Levy  of  attachment  on  live  stock  may 
be  made  without  actually  removing  them  from 
the  premises;  a  return,  stating  that  notice  was 

N.  B.       T.  I 


given  to  defendant  and  also  to  the  lessee  of  the 
land,  is  a  sufficient  return.  Id. 

9.  Rolling  stock  of  railroad  Is  personal 
property;  manual  possession  is  not  necessary 
in  attBObmeDt. 

HaU-v.  Cam^  (Mass.)  100 

10.  Keeper  of  attached  proper^  may 
make  same  defense  as  attaching  officer. 

Potter  T.  MeKmney  (Me.)  674 

11.  Under  R  S.  chap.  81,  a  sheriff  having 
taken  an  aeconntable  receipt  will  not  be 
liable  thereon  if  demand  Is  not  made  within 
thirty  days  from  the  date  of  the  judgment;  a 
demand  upon  the  receiptor  will  not  excuse 
want  of  demand  upon  the  officer. 

Shepherd  T.  HaU  (Me.)  859 

la.  Seizure  by  sheriff  will  he  conversion 
by  plaintiff,  although  writ  not  returned  Into 

court. 

Dauea  t.  Berry  (Me.)  899 

18.  Record  on  error  containing  writ  to 
attach  certain  loes  and  return  of  officer  that 
he  did  attach  and  mark  tbem  and  filed  copy 
of  attachnaent,  will  susiidn  judcraent  in  rem. 
Lwitton  Steam  mi  <Jo.  t.  Merria 

'  (Me.)  666 

14.  An  attachment  lien  is  not  extinguished 
by  insolvency  proceedings. 

Qay  V.  Raymond  (Mass.)  89 

16.  Attachment  against  nonresident  and 
service  by  pnbllcatton  is  proceeding  tn  rem, 
and  the  judgment  is  void  as  a  personal  judg- 
menL 

Baetman  v.  Deariem  (N.H.)  166 

16.  It  isnot  a  breach  of  duty,  for  the  treae- 
nrer  of  a  literary  society  to  expose  Its 
ftmds  to  attachment  by  its  creditors. 

Literati  v.  Heald  (Hftss.)  680 

17.  A  general  attachment  of  "all  a 
debtor's  interest  in  real  estate  in  a  town,"  does 
not  create  a  lien  upon  real  esute  fraudulently 
conveyed  by  the  debtor  by  a  deed  re* 
corded  before  the  attachment  and  eonv^vd 
by  his  fraudulent  grantee  to  an  innocent 
pnrehaser  for  value  after  the  attachment 

AMhtand  Satingt  Bank  v.  Mead 

(N  H.)  169 

18.  Mortgaged  personal  property 

attached  as  property  of  mortgnRur;  mortgagee 
cannot  maintain  replevin  without  for^-etght 
hours'  notice  required  by  R  S.  chap.  81,  g  44. 
Potter  V.  McKenney  (Me.)  674 

19.  The  demand  of  a  mortgagee  of 
chattels,  upon  an  attaching  oCBcert  for 
all  the  mortgaged  chattels  attached.  If  speci- 
fying only  a  portion  thereof,  is  defect- 
ive as  to  the  residue;  even  though  referring 
to  the  book  and  page  of  the  mortgage  record. 

Woodv)aTd  v.  Ham  (Mass.)  300 

20.  Wbere  there  Is  a  valid  attachment  of 
mortgaged  personal  property  and  the  mort- 
gagee appears,  and  the  morteage  is  adjudged 
vaTid  and  is  satisfied  by  the  atlacbment  credit- 
or, the  property  Is  subject  to  sale  under  exe- 
cution and  the  fact  that  the  mortgage  was 
paid  five  minutes  after  the  execution  levied  is 
immaterial. 

Loomis  V.  Leme  (Mass.)  496 

21.  If  at  the  time  of  Uie  attachment  of 
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real  property,  the  aitachmeot  debtor  ap- 
peared on  tbe  records  of  the  r^stry  of 
deeds  m  owninc  a  third  mortga^  on  the 
property  attach^  aad  oolhing  more  on  the 
face  of  tbe  records,  he  had  nothiii|f  to  »t- 
tach,  altboiigh  at  the  lime  he  might  have 
owned  the  equity  of  redemption,  the  con- 
veyance of  which  to  him  was  not  recorded. 

Cowley  V.  McLaughlin  (Mass.)  539 
23.  In  such  case  an  assignment  over  of 
the  third  mortga^  and  ihe  equity  of  re- 
demption takes  precedence  of  the  attacb- 
meat,  althongh  made  and  recorded  after 
the  attachment  levy.  Id. 

28.  A  bill  in  equity  may  be  malDtalned 
by  an  attaching  creditor  to  remove  the  eloud 
of  a  tax  deed  upon  the  title  to  real  estate  of 
the  debtor  which  he  has  attached. 

PBrhtm^.SaverhmFSferCo.aX-n.)  855 

ATTORNEY  AND  COUNSEI.. 

Bbb  Dotrict  and  Pbobecutinq  Attobnbt  ; 
Nbw  Tbial;  Tbial  1 

1.  Lawyer's  law  books  not  exeiMpt  from 
ezecatioa  uoder  P.  S.  chap.  200.  %  4. 

PeHtion  of  Church  (R.  I.)  862 

3.  Attorney  may  town  name  to  a 

petition  asking  relief  from  liability  to  support 
a  bridge  of  another  town  io  absence  of  statute 
providiDg  for  sigDature  by  aoy  particular  office. 
Zbwn  0^  T^nMidM  t.  Tmn  of  Royailon 

(Vt.)  847 

8.  An  attoroey  is  liable  to  summary  proc- 
ess, to  compel  tbe  payment  of  money  in  his 
liuids  belonfl4n«  to  his  client. 

BwmMY.  Attm  (R.  I.)  148 

AUDITA  QUERELA. 

Audita  querela  will  not  lie  to  set  aside  judg- 
ment of  justice  of  the  peace  In  which  exces* 
sive  costs  were  inadvertently  allowed  plaint- 
iff Id  defendant's  presence,  which  defendant 
might  hare  had  corrected,  and  where  he  did 
not  offer  to  pay  what  was  legally  due. 

Jehnam  v.  Bobertt  (Tt.)  6S8 

BAIL  AND  RECOONZZANOE. 

See  Bxceptionb. 

1.  A  recognizance  "to  prosecute  the  com- 
plaint with  effect"  and  "to  pay  a)l  lawful 
costs"  Is  sufficient  compliance  with  statute  re- 
quiring conditions  "to  prosecute  to  final 
judgment  with  effect"  and  "  to  pay  the  costs 
which  may  accrue  thereon  to  the  State  or  to 
the  person  or  persons  accused." 

atatey.  Palmer  (R.  I.)  81 
3.  Recognizance  on  appeal  to  appear  on  first 
term  of  superior  court;  statute  passed  after 
appeal  chan^n^;  term  from  second  to  first 
Monday,  no  ground  for  dismissing  complaint. 
Commonwealth  v.  Parker  {^/Loba.)  728 
8aiM  y.  McPheraon  (Hase.)  733 
Same  v.  HoStrook  (Mass.)  723 
Same  v.  Murphy  (Mass.)  728 
8.  Statutory  requirement  that  justice  com- 
mit defendant  on  default  of  bond  is  for 
plaintiff's  security  and  may  be  waived  by 
plaintiff. 

Ifavgatuek  v.  Smith  (Conn.)  841 

H.  B.        V.  I. 


BAILMENT. 

A  wronglU  detention  of  goods  from  the 
owner  by  a  naked  bailee,  on  proper  demand, 
is  a  conversion  for  which  trover  will  tie. 
Dohorty  v  MadgeU  (Vt.)  848 

BANKRUPTCY. 

See  iNBOLYEIfCY. 

1.  Right  of  assipiee  to  writ  of  entry, 
under  Statute  1888,  chap.  333,  after  removal  of 
former  assignee,  to  land  conveyed  by  latter 
by  quitclaim  deed,  on  showing  no  consid- 
eration in  fact  paid. 

Ooee  V.  Learoyd  (Mass.)  918 

3.  Where  surety  on  promissory  notes  of  a 
bankrupt  pays  money  to  creditor  and  holderof 
notes,  and  receives  an  agc'eement  by  which 
such  creditor  as  princlpalaod  other  holders  as 
sureties  agree  to  Indemnify  tiim,  he  cannot 
sue  such  creditor  to  recover  the  money, 
although  estate  of  bankrupt  is  more  than  saf- 
ficient  to  pay  debts  In  full;  he  Is  (Mincluded  by 
the  agreement. 

WUaon  V.  WhUmort  (Mass.)  587 
8.  A  payment  made  by  an  assignee  under 
order  of  court  in  a  procMdIng  in  insolveDcy 
will  not  intermpt  the  running  of  the 
Statute  of  Limitations;  and  this  Is  so 
although  tbe  United  States  Bankrupt  Act  wu 
in  force  at  the  time. 

Benton  v.  HoOand  (Vt.)  785 
Hank$  v.  HoOand  (Vt.)  783 

4.  Tbe  words  "I  will  send  you  the  first 
spare  Y  or  Z  I  have,"  Is  a  letter,  do  not 
constitute  a  new  promise  to  pay  a  debt 
barred  by  a  discharge  in  bankruptcy. 

B^dow  V.  Norm  (Mass.)  745 

5.  Assignee  in  bankruptcy  is  not  bound 
to  take  possession  of  all  property  of  bank- 
rupt; property  rejected  by  him  or  not 
taken  wttmn  reasonable  time  reverts  to 
bankrnpt. 

iftuA  T.  SimpBon  (Me.)  W 

BANKS  AND  BANKING. 

See  Checks. 

1.  Notice  to  the  president  is  notice  to 
the  bank. 

QttaqtieehM  Bemngt  Bank  t.  BoU  (Vt.)  880 
S.  A  bank  is  bound,  in  tvrot  of  one  who 
acted  in  reliance  thereon,  by  the  aathori^ 
appearing  on  Its  records  as  a  vote  of  Its 
trustees  to  one  of  its  officers  to  assign  mort- 
gages held  by  the  l>ank,  althoofh  such  rec- 
ord of  authority  was.  In  fact,  a  nlwentry. 
Holden  v.  Phelpi  (Mass.)  798 
8.  Theintestate  deposited  money  In  bank 
in  the  name  of  another.  Held  not  evidence 
of  gift  without  evidence  of  delivery  of  pass 
book  and  acceptance  bt  donee,  and  upon  the 
question  of  Intent  evidence  was  admissible  to 
show  the  depositor's  intention  was  to  avoid  a 
rule  of  the  bank  providing  tliat  one  d^Mitor 
could  not  draw  interest  on  amount  over  f 1,000. 
8eoU  V.  J?brd  (Mass.)  231 

4.  Unless  otherwise  provided  by  statute,  all 
parties  in  interest,  iocluding  minors,  are  en- 
titled to  notice  of  foreelosare  proceediDCB. 
Case  cited  (N.  H.)  V» 
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BASTARDY. 

1.  A  proceeding  under  tbe  Bastardy  Act  is 
a  dvil  «iiit. 

Cases  cited  (N.  H.)  106 

3.  The  course  of  proceeding*  in  bas- 
tardy cases  ts  ao  far  criminal,  that  the  war* 
rant  mm,y  be  served  bj-  an  offleer  author- 
ized to  serre  warrants  in  criminal  cases;  and 
the  defendant's  reeoanisanee  for  his  ap- 

S^arauce  at  coart,  should  be  taken  hy  the 
tate. 

State  V.  Welch  (  N.  H.)  165 
8.  Statutory  requirement  that  justice 
commit  defendant  on  default  of  hond  is  for 
plaintiff's  security  and  may  be  waived  by 
plaintiff. 

Navffatvet  t.  Smith  (Conn.)  941 

4.  Fresene*  of  defendant  in  dlBtrlct 
■coait  is  not  essential  to  its  jurisdiction.  Id. 

5.  Where  there  Is  a  plea  in  abatement, 
Justice  has  power  to  dispose  of  it  and,  if  over- 
ruled, statutory  issue  remains  to  be  tried.  Id. 

0.  DiBtrictcourtcantakeJurisdiotioaonly 
in  statutory  manner,  by  defendant  being  bound 
over.  Id. 

BAWDY  AND  DISOBDBBLY 
HOU8BS. 

Seb  Hocu  of  III  Fajcb. 

BEES. 

3ee  AmMALS,  1. 

BSNEVOI«£NT  SOCIETIES. 

1.  By-laws  of  a  mutual  beneficial  society 
oonflictiDK  with  the  statute  under  which  it  Is 
organizedare  uUra  tirea  and  void. 

Supreme  (huneUAmetiean  Legion  ofSonor 
T.  Ferry  (Mass.)  715 
mek$  V.  Perry  (Mass.)  715 
3.  Where  the  by-laws  of  a  mutual  benefit 
association,  in  the  nature  of  a  life  Insurance 
company,  provide  that  upon  the  death  of  a 
member  the  benefit  shall  be  paid  to  bis  direc- 
tion, the  member  may  change  the  beneficiary 
by  surrendering  his  certificate  of  memtwrship 
and  procuring  a  new  one  payable  to  the  per- 
■aon  therein  named. 

Barton  v.  Provident  Mutual  Selief  Am. 

(N.  H.)  866 

Barton  v.  Same  (N.  H.)  856 
8.  By  Statute  of  1877  (chau  204),  the  American 
Legion  of  Honor  and  the  Knights  of  Pythias 
were  empowered  to  insure  the  life  of  a  mem- 
ber for  the  benefit  of  "the  widow  or  other  de- 
pendents upon  a  deceased  member"  and  such 
fund  was  exempted  from  liability  to  creditors. 
Certificates  of  insurance  were  Issued  hy  each 
of  the  societies  to  a  member  payable  to  his 
wife  and  subject  to  such  ftirther  diapos- 
al  as  be  might  thereafter  direct.  Subsequently 
the  Act  of  1883,  chap.l95,§a,added  to  the  class 
of  benefidarles  after  the  words  "orphans,"  "or 
other  relatives  of  deceased  members."  The 
wife  of  the  member  so  named  as  payee  In  the 
two  certificates  died  and  the  member  by  will 
bequeathed  the  sum  payable  on  each  certificate 
to  the  claimant  with  whom  he  had  made  a  con- 
tract of  marriage.   Both  funds  were  clamed 

X.  E.  E.,  T.  I. 


by  the  member's  legatee,  his  mother,  and  his 
sister.  Heid,  after  the  finding  of  the  superior 
court,  that  the  legatee  and  the  sister  were  not 
dependent  upon  deceased,  that  the  mother 
aione  was  entitled  to  both  funds  and  the  Act 
of  1883  subsequent  to  the  contracts  of  insur- 
ance did  not  entitle  the  sister  to  any  part  of  tke 
funds. 

Buprvme  Council  Amertean  Legion  nf  JSonor 
V.  iVnv(Ma8s.^  715 
Bieka  v.  F»rrp  (Mass.)  716 

4.  Bill  by  a  small  minority  of  members 
of  the  Patrons  of  Husbandry,  an  unincorpo- 
rated joint  stock  company,  for  a  receiver  and 
sale  and  distribution  of  property  dismissed 
where  evidence  showed  only  property  to  con- 
slat  of  $100  and  a  building,  well  suited  for  pur- 
poses  of  the  society,  that  a  majority  opposed 
the  plaintiffs'  bill  and  that  the  stock  of  plaint- 
iffs might  be  sold  for  as  much  or  more  than 
would  result  to  them  after  sale  and  distribution. 
HHuMey  V.  Biethen  (Me.)  TU 

BIGAHT. 

See  Polygamy. 

BII.LS  Ain>  NOTES. 

I.  FOBU  AKD  VaLIDITT. 

II.  Nbootiabilitt. 

in.  PRBSENTA'n0N;DEHANDAHDPB0TB8T. 

rv.  Actions  on. 

See  Accord  and  Satisfactioh  3;  Alteba- 

TION  OT  iNfiTRUMKNTS. 

I.  Form  and  Val:dity. 

1.  A  note  payable  'in  one  —  after  date** 
may  be  identified  as  one  payable  tn  one 
year  to  correspond  with  one  described  In 

the  mortgage  iriven  to  secure  it. 

Stowe  V.  MerriU  (Me.)  360 

3.  The  validity  and  effect  of  a  note  fs  to  be 
determined  by  thelaw  of  the  State,  itiwhich 
the  contract  was  made  and  to  be  performed. 

Oilman  v.  Sievemi  (N.  H.)  109 

8.  A  note  payable  on  a  future  day  certain, 
authorizing  a  coniiBwlon  of  Jadflpment  "at 
any  time  hereafter,"  will  authorize  judgment 
at  any  time  after  date. 

Bicharde  v.  Barlow  (iSam.)  577 

4.  A  note  given  for  a  pr«-existlnflf  debt 
will  not  operate  as  payment  without  a  spe- 
cial ureement. 

&amtm  T.  Stevens  (N.  H.)  109 

II.  NKOonABiLrrr. 

5.  A  paper  seal*  without  impression, 
pasted  on  a  corporation  iiote,wUl  not  affect  its 

negotiability. 

Maekay  v.  Church  (R.  I.)  141 

6.  Promissory  note,  containing  power  of  at- 
torney to  confess  Judgment  In  favor  of 
"holder,"  imports  that  It  was  drawn  on  as- 
sumption that  it  would  be  negotiable;  hence, 
judgment  by  confession  taken  by  indorsee  of 
payee  is  valid  and  will  sustain  action  thereon, 
although  taken  in  another  State. 

Btehard*  v.  Barlova  (Mass.)  677 

7.  A  note  payable  at  a  future  day  certalu, 


Digitized  by 


Google 


030 


Bills  asd  Notes  HI.  IV. 


BomnuBT. 


or  earlier  at  the  option  of  the  holder.  Is  not 

negotiable. 

Cases  cited  (Mass.)  678 

ni.  Presentation,  Demand  and  PBOTKfiT, 

8.  Where  there  was  no  evidence  that  pro- 
test was  necessary  to  bold  the  indorser,  the 
word  "protest"  in  a  waiver  by  the  indoraer, 
means  notice  of  demand  and  refusal. 

Johnson  T.  PartoTu  (Mass.)  881 

0.  In  Rhode  Island  the  indorser  of  a 
promisBory  noto*  by  taking  aeearito-  from 
the  maker,  does  not  waive  donuuia  upon 
the  maker  and  notice  of  nonpayment. 

WhitU«r  T.  CWi»n*  (R  I.)  186 

10.  If,  after  the  time  for  demand  and  notice 
has  passed,  tbe  indorser  of  a  promissory 
note  merely  requests  tbe  holder  not  to 
press  the  note  against  the  maker,  he  does 
not  thereby  waive  demnnd  asd  notice. 

Id. 

IV.  Actions  on. 

11.  Although  a  salt  Is  maintainable  on  a 
lost  note,  by  filing  a  bond  to  tbe  satisfaction 
of  the  court,  indemnifying  tbe  defendant 
a^^nlnst  any  loss,  yet  where  ft  Is  not  lost 
but  in  tbe  poasesaion  of  a  third  person 
disputing  its  ownersbip,  plaintiff  should 
first  establish  the  fact  tliat  he  Is  the 
owner  of  it  in  a  suit  with  the  party  In  actual 
possession,  before  brinnring  hia  action 
against  the  maker. 

OobbY.  7VtTeK{Uass.)  769 

12.  Dischar^  Is  no  defense  against  note 
made  before  the  passage  of  the  Insolvent 
law,  and  not  proved  against  estate. 

BnJdnt  v.  Olidden  (Me.)  898 

18.  The  fact  that  an  acceptance  was  made 
after  the  bill  was  porcliaaed  by  the  payee 
will  not  admit  tbe  defenae  of  want  of 
consideration  between  drawn  and  acceptor. 
Arpiny.  OtMnd(Mass.)  304 

14.  Where  In  an  action  on  a  note  the  only 
question  is  as  to  what  constituted  tbe  eonsid- 
eratiott,  and  tbe  defendant  has  testified  tbat 
it  was  given  upon  an  agreement  to  transfer  cer- 
tain stock,  a  written  agreement  to  transfer 
such  stock,  in  part  consideration  of  a  note, 
but  not  specifying  the  note  in  suit,  should  not 
be  excluded  on  the  ground  that  where  a  wit- 
ness has  testified  to  a  fact,  evidence  of  other 
facts  is  not  admissible  to  fortify  or  render  the 
testimony  more  probable. 

Satoyer  v.  Orr  (Mass.)  511 

15.  A  corporation  issued  promissory 
notes  convertible  on  certain  days  into 
stock  at  tbe  option  of  the  holder,  and  at  the 
time  certain  shares  were  held  in  trust  by  trust- 
ees '  'to  secure  performance"  of  tbe  notes.  Held , 
a  holder  of  the  notes  had  no  right  to  restrain 
the  company  from  selling  the  s^res,  or  to  re- 
quire tbe  trustees  to  retain  the  same  for  the 
period  during  which  be  might  exercise  such 
option  or,  upon  his  election  before  the  days 
named  in  the  note,  to  require  the  trustees  to 
retain  tbe  stock. 

Pratt  T.  American  BeU  TeU^^one  €h. 

(Mass.)  700 

16.  Note,  after  due.  If  not  BBrrendered* 
can  be  diselubrared  only  by  deed*  or  on 

R.  E.  S„  T.  I. 


sufficient  consideration;  paysMnt  of  aaoih- 
er  debt  then  due  ts  not  consideration.  

Bragg  v.  Danidaon  (Mass.)  727 

17.  Defendant  made  a  note  fbr  tbe  aoeom- 
modation  of  another,  who  was  not  made  a 

party.  Upon  maturity,  the  payee  induced  de- 
fendant to  pay  another  note  on  the  promise 
that  he  would  endeavor  to  collect  the  first  note 
from  the  person  for  whose  accommodation  it 
was  made.  Held,  the  pranise  was  without 
constdenUton,  and  the  failure  of  the  payee  to- 
perform  his  promise,  bavins  the  effect  to  pre- 
vent the  maker  from  securmg  indemnl^,  did 
not  discharge  tbe  defendant.  Id, 

BOARDING  HOUSE  KEEPER. 

SbbIhsEkkvb. 

BOARD  OF  HEALTH. 

8bb  Health. 

BONDS. 

Sbb  Appbai.  IV;  Bail  Aim  Rkooorizascb; 

Ejectment  X;  Executobs  and  Admin- 

ISTKATORS  X;  QUARDIAN  AND  WaRD  8; 

iNTOXiCATma  LiQDOBs  18;  Bbflbvih  Z. 

1.  The  signing,  sealing  and  ddlveiy  of  a 
bond  are  prima  fade  evidence  of  its  ae- 
ceptanee  and  approval  by  the  obligee. 

Cases  cited  (R.  I.)  80» 

3.  Tbe  law  favors  a  eonatruetion  of  the 
condition  of  a  bond  as  a  praalty  ruther  than 
liquidated  damages. 

Cases  cited  (He.)  207 
8.  Where  a  bond  is  given,  conditioned 
that  the  obligor  will  not  en^a^  in  a  par- 
ticular bttBintBss  at  a  time  and  place  named, 
tbe  Question  as  to  whether  the  penal  nun 
will  be  regarded  as  liquidated  damages  for  a 
breach  is  detormlnea  by  the  intentloB  of 
the  parties. 

BurriUY.  DaggeUpde,)  2M 

4.  A  bond  in  $500.  given  upon  the  sale  of  a 
barber  shop  for  $300,  conditioned,  that  the 
vendor  would  not  carry  on  the  same  buslDees 
in  the  town,  held,  a  penalty  and  not  liquidated 
damages.  Id. 

6.  A  bond  conditioned  for  the  conveyance  of 
really,  running  "to  A  or  her  sasigna,"  Is  ra- 
forceable  by  the  administrator  of  A. 

OougUa  t.  Bmneui/  (B.  I.)  9SS 
6.  At  the  suit  of  a  town,  equity  will  correct 
the  omission  of  an  option  for  redemption  of 
town  bonds  In  tbe  hands  of  a  purchaser 
with  notice  of  the  mistake,  though  the  officers 
of  tbe  town  signed  them  without  reading  and 
several  years  elapsed  after  discovery  before 
sent  to  correct.  Park,  Ch.  J.,  and  Carpenler, 
J.,  dissenting. 

Tou>n  of  Shaet  t.  Dap  (Conn.)  18S 

BOUNDARY. 

1.  monuments  and  surv^  will  con- 
trol plan  referred  to  in  desoiption  in  deed. 
Bean  t.  Baehetder  (He.)  8f>S 

3.  Clause  in  deed:  *'Exeept  a rifl^  which 
is  reserved  to  draw  water  at  the  well  on  the 
west  line  of  said  laud,"  means  near  the  west 
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Ifne,  and  Is  deemed  inserted  to  create  easement  BUROIiART. 

In  grantor, 

Maguin  t.  Sturtevant  (Mass.)  513 
8.  \in&ere  a  deed  relied  upon  fa  the  case 
menMona  a  ''eontentpla.ted  new  road." 

a  plan  or  map  of  the  tract  including  the  land 
in  suit,  made  by  direction  of  the  grantor  prior 
to  the  deed,  on  which  a  "contemplated  street"  , 
is  laid  down,  U  admisaible  in  evidence, ;  ^"^'^ 
although  not  expressly  referred  to.  I 
Barrett  v.  Murphy  (Mass.)  328 ' 

4.  In  determining  the  position  of  a  .tart-  !  *  &21f  JJhST  I?!SfSTlS?f-' 
ln«  point  in  a  died,  oleslgnated  as  ,.he  i  ?"°3uct  j^nJdacIaraUom.  of 
■northeast  conier  of  land  self  to  A."  such  ,      ,  - 

point  being  the  southeast  oomer  of  hind  of  B. ;  ^  babllitr  of  hnaband  to  ftimisk 
the  adjoinbig  owaer;  In  an  actloD  of  ejectment !  means  of  support  will  not  furnish  grounds 
between  A  and  B,  holding  under  a  common  |  'or  divorce,  although  caiuedbx  Us  impris- 
grantor,  evidence  a>  to  what  monuments  |  onm^t  for  boi^laiy. 


1.  An  indictment  charging  an  attempt  to- 
break  into  a  house  with  intent  to  steal,  and  al- 
leging that  the  accused,  in  such  attempt,  did 
break  open  windows,  but  was  intercepted  '  'in 
the  execution  of  said  offense."  Is  not  badfor 
uncertain^.  The  "eaid  offense"  is  the  bui- 


CommomcMUh  t.  Bhedd  (Mass.)  88» 
3.  Where  evidence  tends  to  prove  the  facts 


Hammond  t.  Sammond  (R  I.) 


BURIAIi  OROaNDS. 

Sbk  Cbmbteries. 


were  In  existence  and  pointed  out  at  the  time 
of  the  conveyance  to  B  is  competent.  Id. 

5.  Although  the  description  begins  at  a  true 
comer  and  not  at  a  monument,  yet.  if  any 
nu>nnment  existed  at  a  point  different 
from  the  true  comer  and  was,  contempo-  OAMPMEETING. 
raneously  with  the  conveyance,  pointed  out 
by  the  grantor  or  bv  his  autitiority,  its  exist- 
ence may  be  snown.  not  to  vary  the 
description  in  the  deed  but  to  apply  the  lan- 
guage of  the  grant  and  to  locate  the  subject 
matter.  Id. 


801 


BREACH  OF  PROMISE. 

BBB  HUSBAKD  AMD  WlFK  I. 

BRIDGES. 

1.  Where  passageway  of  city  street  under 
bridge  was  so  lowas  to  render  travel  nnsafSe* 
and  ^ade  could  be  lowered,  court  cannot  be 
required  to  rule,  as  matter  of  law,  that  cUy 
could  not  have  removed  defect  by  ordinary 
care. 

Talbot  ▼.  Taunton  (Mass.)  61S 

S.  Attorney  may  sign  town  name  to  a  peti- 
tli»  asking  reliei  from  liability  to  support  a 
bridge  of  another  town,  in  absence  of  statute 

S loading  for  dgnature  by  any  parUcular  of- 
cer. 

Town  if  Tunbr^fe  Y.  fbwn  iff  HoyaUon 

(Vt.)  847 

8,  Liability-of  town  for  support  of  bridge 
located'io  another  town,  under  Act  of  1884  and 
R.  L.  2978.  Id. 

4.  Where  the  intention  of  the  Legislature 
was  to  impose  the  Aatj  of  keeping  a  bridge 
in  repair  Jiointly  upon  the  county  and  a 
town,  both  are  liable  for  damages  occa- 
sioned by  a  want  of  repairs:  and  the  ikct  that 
the  town  officers  have  ajways  made  the  neces- 
sary repairs,  receiving  one  half  of  the  ex- 
pennes  thereof  from  the  county,  does  not  re- 
lieve  the  county  from  Its  liability. 

Lyman  v.  Hampshire  County  (Mass.)  227 

5.  Owners  of  toll  bridge  from  Eittery, 


IrihaiitanU  of  EUlery  v.  ProprUton  cf  I 
Pbrtsmoum  Bridge  (He.)  668 

BROKERS. 

6kB  PkIHCIPAL  AMD  Agsht  II. 
S.  B.  B,,  V.  I. 


A  stipnlatioa  In  a  deed  of  a  lot  of  land 
in  the  grounds  of  the  WInnepesaukee  Camp- 
meettog  Association,  prohibiting  the  erec- 
tion or  use  of  buildings  for  stores,  boarding 
houses,  hotels  or  stables  thereon  without  the 
consent  of  the  Association,  is  enforemblo 
by  injunction, 

Winnepesaukee  Campnmttng  Amo.  ▼. 
Gordon  (N.  H.)  848- 

CARRIERS. 

Sbb  NbolioescbII;  Railroad  CoicFAinEB; 
Stbbbt  Bailwat  Cohfanxeb. 

Of  Goods. 

1.  Change  of  character  to  that  of  agent  to 
heep  goods  for  buyer  Is  not  inconsistent 
with  right  to  retain  goods  for  fireriit. 

Haa-v.  Dmond  (N.la.)  84» 

3.  Right  to  Btoro*|r*  *A  (ninsito  ceases 
when  goods  are  delivered  to  buyer,  or  he  takes- 
actual  or  cotratmctive  possession.  Id. 

8.  The  seixure  of  Intoxicating  liquors  in- 
tended for  Illegal  use  In  Vermont,  while  in  the 
hands  of  an  express  company  who  Is  trans- 
porting them  on  the  order  of  the  seller,  a  resi- 
dent of  another  State,  to  be  delivered  to  the 
purchaser  in  this  State  C.  O.  D..  is  a  lawful 
exercise  of  police  power  and  not  veld  as  a  reg- 
ulation of  commerce. 

>Stotov.  O'JVrtZ  (Vt.)  775 

4.  An  express  company  carrying  goods  on 
order  of  seller  to  deliver  to  purchaser  C.  O.  D. 
is  agent  of  seller,  and  title  does  not  pass  un- 
til  after  performance  of  conditions  precedent, 
delivery  and  payment.  Id. 

5.  Admissions  of  freight  agent  or  of 
general  superintendent,  made  after  delivery 

establish  llabil- 
ids  transported. 
Ordviay 
(Mass.)  731 

CEMETERIES. 
1.  A  public  eemeteiy  oMuiot  be  laid 
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Chabittss. 


COVBTABUB, 


ont  wftbia  tweoty  rods  of  a  dwelling  house, 
without  eonient  ot  the  owner,  although  the 
land  to  be  so  used  had  been  procured  by  vol- 
untary  purchase.  Qen.  Laws,  chap.  4,  9,  g  3. ' 
Stevent  v.  Oitp  qf  MaTiehatm'  (N.  H.)  185 

2.  A  license  from  beb«  to  the  widow,  to 
erect  a  monnmeat  on  their  cemetery  lot, 
will  authorize  the  builder  to  remove  the  same 
upon  failure  of  the  widow  to  pay  therefor. 
The  monument  being  placed  upon  gravel,  with 
no- other  foundation,  did  not  become  a  fixture 
or  part  of  the  real^. 

Fletcher  v.  Beans  (Man.)  168 

CHALLENGE. 

8ek  Jurt. 

CHARGE  or  COURT. 

Seb  iHTOxiCATtNO  Lkidobs  87;  Trial  TV. 

CHARITIES. 

See  Devise  and  Lboact  VIII. 

1.  Bequest  "for  the  special  support  of  the 
worthy,  deserving,  poor,  white.  American, 
proteetant,  democnttic  widows  and  orphans  re- 
siding In  the  Town  of  Bridgeport,  Conn.,"  is 
not  void  for  nacertaiiUj'  m  cIam  dedg- 
nated. 

Bearddey  v.  Selectmen  <;f  Bridgeport 

(Conn.)  639 

3.  A  devise  of  the  residue  of  testator's  estate, 
to  be  disposed  of  for  charitable  purposes.  Is  a 
devise  In  trust;  and  the  word*  **ia  trust" 
need  not  be  used. 

White  V.  DUion  (HasB.)  485 

CHARTERS. 

Sbb  Cobfobations;  Muhicifal  Cobfora- 

■noNs. 

CHATTEL  MORTaAOE& 

Sbe  Mobtgaqb. 

CHECKS. 

A  check  given  to  the  order  of  a  person  un- 
der an  assumed  or  fictitious  name*  and 

Indorsed  by  him  by  such  name,  Is  valid  and 
collectible  against  the  drawer  by  a  bona  fide 
holder  for  value,  although  fraudulently  pro- 
-cured  by  the  payee. 

Jtcbertmm  v.  Coleman  (Mass.)  508 

CHIZJ>REN. 

Sbb  Ikfabtb. 

CHURCHES. 

See  Beltqious  Socibties. 

CLOUD  UPON  TITLE. 

See  Equftt  III, 

COLLATERAL  SECURITT. 

See  Pledge  and  Collatebal  Secubitt. 

COMMISSIONERS. 

Sbb  Cohbtieb  !M. 

jr.  SL  B.,  V.  L 


COMMON  PLEAS. 

See  Courts  10. 

COMPOSITION  WITH  CREDITORS. 

1.  Where  scheme  of  composition  is  to  gire 
each  creditor  notes  of  debtor  for  a  certain  per 
cent  of  the  respective  debts,  a  note  for  the 
balance  of  a  book  account,  not  inelnded  io 
notes  provided  for  bycompositi<m  deed.  Is  not 
released  or  barred  by  tbe  deed. 

Preeton  v.  Etter  (Mass.)  BM 

2.  Clause  in  composition  deed,  by  which 
creditors  dischaived  debtor  from  all  indebted- 
ness, conatrnea  in  connection  with  wther 
proTisloM  and  limited  to  debts  witbln  In- 
tention of  parties.  Id. 

COMPOUNDXNG. 

A  note  and  mortgage,  made  by  a  mother  to 

Erotect  her  son  from  prosecution  for  em- 
esslement*  will  be  canceled  as  without  con- 
sideration and  obtained  by  undue  influence. 
Foley  V.  Greene  (R.  t.)  17 

CONFESSIONS. 

Sbb  Bvidbhob  VI:  Judohbnt  L 

CONFLICT  OF  LAWS. 

1.  Where  the  jurisdiction  of  a  court  of 
limited  jurisdiction  depends  on  some  fact 
which  can  be  decided  without  deciding  the 
case  on  its  merits,  the  Jurisdiction  may  be 
questioned  and  disproved  coUntemlly.  al- 
though the  jurisdictional  fact  is  averred  of 
record  and  has  been,  on  evidence,  actually 
found  by  the  court.  But  when  the  question 
of  jurisdiction  is  so  involved  In  the  subject 
matter  of  the  suit  that  it  cannot  be  separately 
decided,  the  judgment  rendered  is  condodve 
in  collatnal  proceedings. 

Cases  cited  (K.  L)  819 

2.  U.  8.  Constitution,  art  IV..  requiring 
full  faith  and  credit  to  be  given  in  each  State 
to  the  judicial  proceedings  of  every  other  Stale, 
applies  only  where  court  whose  judgment  is 
Invoked  bad  Jurisdiction;  and  a  finding  or 
recital  of  suohjurisdictionwtll  not  preveatin- 
qulry.   

Cases  cited  (Me.)  797 

CONNIVANCE. 

See  Husband  ahd  Wife  Y. 

CONSTABLE. 

1.  Surety-  on  constable's  bond,  not  a  p»r- 
ty  to  suit  thereon,  cannot  review  judgment; 
may  impeMsh  it  for  want  of  jarisdictloa 

in  suit  against  himself. 

CUy  of  miU  River  v.  HUey  (Mass.)  74S 

2.  Although  a  constable  has  no  aatboritjr  to 
serve  proeess  in  a  elTll  aetton  unless 
rected  to  him,  yet  where  a  constable  has 
served  a  writ  wiuch  was  not  directed  to  him 
it  may  he  amended  hj  inserting  such  direction, 
and  thereby  the  service  made  good. 

Cases  cited  (He.)  47S 
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CorormmoiTAL  Lav. 

-CONSTZTUTIONAIi  I.AW. 

Ske  Statctes. 

1.  Preamble  may  be  resorted  to  where 
meaoiDg  o(  Act  is  amolgaoua. 

JVyjpv.  Goff(K  I.)  806 

3.  ConstitutioDaliDblbitlOD  against  lunuiaal 
panieluBenta  does  not  apply  to  cumulative 
punisbmeDts  for  distinct  offenses  In  same 
prosecution. 

State  Y.  O'iPeii  (Vt.)  775 
S.  Tbe  Act  of  1884,  No.  IIS,  aatlioFixine> 
tbe  Governor  to  appoint  special  proMcn- 
tors  of  criminal  ofiFenees,  is  not  In  conflict 
with  that  Article  of  the  Oonstitotlon  which 
reouires  that ' '  State  Attorneys  shall  be  elected. " 

SeSfUlKVi.)  879 

4.  P.  8.  chap.  137,  chap.  876,  rdatinx  to 
adnlteratiOB  of  mi^  is  not  unconsutu- 
tional  on  the  ground  that  it  confines  the  tesU- 
mony  to  the  analysis  of  samplas  taken  by  the 
inspector,  which  samples  are  destroyed  in 
making  the  analysis  so  that  the  testimony  can 
not  be  controverted. 

StaU  v.  GroMt,  State  t.  Stone;  State  r. 
ChttUng;  State  t.  Sunter  (R.  I.)  830 

5.  Tbe  seizure  of  intoxteatlnc  lianorB 

Intended  for  illegal  use  in  Vermont,  while  in 
the  hands  of  an  express  company  who  Is 
transporting  them  on  the  order  of  the  seller,  a 
rodent  of  another  state,  to  be  delivered  to  tbe 
purchaser  In  this  State,  C.  O.  D. ,  ia  a  lawful 
exercise  of  police  power  and  not  void  as  a 
regulation  of  commerce. 

State  Y.  O'NeaCVt.)  775 

6.  While  a  statute  making  reputation 
-eridence  of  ^ilt  is  uncoDstitulloual,  a 
statute  (R.  I.  Pub.  Stat.  chap.  80,  g  8,)  making 
the  reputation  of  premises  admissible  In  evi- 
dence to  i>Tove  sale  of  liquors,  but  leaving  the 
jury  free  to  find  tbe  accused  guilty  or  not,  is 
not  unconstitutional. 

State  V.  WiUan  (R.  I.)  888 

7.  N.  H.  Laws,  1881,  c.  87.  authorizing 
any  magistrate  to  commit  any  minor  cbargea 
with  an  offense  punishable  by  impriaonmeut* 
to  the  reformea  school,  is  unconstitutional  and 
In  conflict  with  article  16  of  the  Bill  of  Rights, 
guarantying  the  right  of  trial  by  jury. 

State  V.  Bay  (N.  H.)  67 

8.  U.  S.  Constitution,  art.  IV,  requiring 
full  faith  and  credit  to  be  given  in  each  Slate 
to  the  Judicial  proceedings  of  every  other 
•State,  applies  only  where  court  whose  judg- 
ment is  invoked  had  Jurisdiction,  and  flodiogor 
•recital  of  jurisdiction  will  not  prevent  Inquiry. 

Caaes  cited  (Me.)  787 

9.  It  is  against  public  policy  to  limit  the 
free  access  of  the  public  to  tiie  records  and 
opinions  of  the  court. 

Niuh  T.  Laihrop  (Mass.)  918 

10.  It  seems  opinions  are  not  part  of  therec- 
<»d. 

Be  Oould  (Conn.)  926 

CONTEMPT. 

Judge  of  Probate,  under  R.  L.  §  3085.  can 
imprison  for  contempt  executor  who  willful- 
ly refuses  to  perform  order  of  probate  court 
to  pay  money  for  maintenance  of  testator's 
«.  K.  B..  T.  L 


COKTIUCTS  I. 


989 


widow  and  children  during  settlement  of  es- 
tate. 

Zeach  T.  Ftaio^  (VU  61? 

CONTINUANCE    AND  ADJOURN- 
KENT. 

1.  Matter  in  abatement  must  be  pleaded 

before  continuance.  (Me.)  676 

3.  Adjournment  or  continuance  of  case  re- 
ferred Is  in  discretion  of  committee. 

Skater  (ft  Baa  Quarry  Go.  v.  CampMl 

(Conn.)  867 

8.  Case  referred  to  auditor  or  com- 
mittee runs  from  term  to  term  by  continuance; 
case  continues  until  appointment  of  auditor  or 
committee  is  revoked;  reappointment  Is  made 
by  rule  of  court  without  motion ;  omission  of 
clerk  to  enter  li  error  which  may  be  corrected 
at  any  time.  I^- 

CONTRACTS. 

I.  Validity. 
II.  Construction. 
III.  Enfobcbubnt. 

See  Bills  asd Notes:  Checks;  Compoiind- 
iNQ;  Dbbd;  Gaming;  Indemnitt;  In- 
fants; Interest:  Master  and  Servant 
I;  Mdnicifal  Corporations  III;  Pakt- 

nBRBEIP;    PBINCIPAL   AND  AGENT;  1^- 

LEASE;  Sale;  Specific  Pbbforicance; 
Stock    Transactionb;  SusBoaATiON; 

SUBfiCBIPTIONB. 

I.  Vamditt. 

1.  The  owner  must  Intend  to  part  with  his 

{>roperly,  and  the  tmrcbaser  to  become  thu 
mmediate  owner.  Their  two  minds  must 
meet  on  this  point,  and  If  anything  remains 
to  be  done  before  either  assents,  it  may  be  an 
Inchoate  contract  but  it  Is  not  a  perfect  sale. 
Cases  cited  (Vt.)  781 

2.  A  bid  in  answer  to  advertisement  for 
proposals  for  a  building  does  not  constitute 
contract  until  accepted  and  conditions  com- 
plied with. 

Howard  t,  Maine  Induetrial  School 

(Me.)  894 

8.  A  release  by  one  of  several  joint  vend- 
ors of  tbe  joint  clum  for  paymentfor  personal 
property  sold  binds  all  tbe  vendors,  and  each 
of  the  other  vendors  is  debarred  from  there- 
after malntainlnx  suit  for  his  share. 

Otbom  T.  ihiTtha'*  Vvneyard  R.  B.  Go. 

(Mass.)  452 

4.  A  release  to  an  infant  cosigner  of  a 
promissory  note,  after  he  has  repudiated  the 
omtract,  will  not  release  the  other  signer. 

Young  T.  Currier  (N.  H.)  64 
6.  Where  the  whtde  capital  Is  not  nib- 
seribed  a  signer  for  certain  part  of  entire 
capital  proposed  who  took  no  part  In  organiza- 
tion, is  not  liable  on  his  subscription. 

Bockland,  Mt.  Desert  tfc  Sullivan  S.  B.  Oo. 
V.  SevM  (Me.)  791 

6.  Where  several  mutually  a^ee  to 

pay  money  to  be  expended  for  alawful  object 
of  common  interest  to  the  parties,  the  prom* 
ise  of  eack  Is  considered  as  made  in  con- 
sideration of  the  promise  of  the  others;  and 


Digitized  by 


Google 


040 


Contracts  n.  III. 


CORPOKATIOBB. 


after  expenditures  have  been  made  in  advance- 
ment of  the  enterprise,  relying  upon  the  au1>- 
scriptlons,  it  Is  no  defense  to  an  action  against 
a  delinquent  subscrltMr  for  the  collection  of 
his  BQl»crtption  that  the  expenditures  were 
made  under  tlie  direction  of  a  corporation  or- 
ganized by  the  associates  in  conformity  with 
the  orlglnat  plan ,  of  which  he  did  not  choose 
to  become  a  member. 

Otbom  v.  Oro^  (N.  H.)  791 

7.  Party  reiving  on  contract  without  oon- 
^eration  aoes  so  at  bis  peril. 

Bragg  v.  Danielton  (Mass.)  737 

8.  The  rule  that  a  etmple  agreement  by  a 
creditor  to  accept  a  sniaJler  Bom  for  his 
debt  is  not  binding,  is  not  to  be  extended  be- 
yond its  precise  Import;  and  if  a  consideration 
for  such  agreement  is  found  to  exist,  courts 
will  not  inquire  into  its  adequacy. 

Casescited  (Mass.)  219 
0.  A  settlement,  even  when  intended  to 
cover  whole  subject  matter,  can  be  corrected 
when  made  under  mutual  mistake;  as,  where  a 
cow  actually  with  calf  was  supposed  not  to  be 
with  calf  and  was  rated  at  a  value  below  her 
worth. 

ynoea  V.  Smith  (Conn.)  848 

II.  GOHSTBCCTION. 

10.  Court  cannot  write  into  contract  terms 
understood  by  ndtherpartr  at  time  of  making. 

Prait  T.  Ameriean  Bat  Ttiephone  Go. 

(Mass.-)  760 

11.  There  is  no  material  difference  of  prin- 
ciple in  tbe  rules  of  Interpretsition*  between 
wills  and  contracts,  except  what  nat- 
urally arises  from  different  circumstances  of 
the  parties. 

Cases  cited  (N.  H.)  831 

13.  To  ascertain  the  intention  of  the  par- 
ties of  a  contract  regard  must  be  bad  to  the  oa- 
tore  of  the  instrument,  the  situation  of  the  par- 
lies, and  the  purpose  they  had  In  view.  Jd. 

18.  Contract   for    Aitnre   deliverr  of 

stoAt  party  making  can  deliver  any  Bbares 
of  same  stock ;  is  not  limited  to  identical  shares 
in  his  possession  when  contract  made. 
Pratt  V.  American  Bell  Telephone  Oo. 

(Mass.)  760 

14.  A  cor]>oratlon  issued  promlssorv 
notes  convertible  on  certain  days  into  stock 
at  tbe  option  of  the  holder;  and  at  the  time 
certain  b1uu%s  were  held  in  trust  by  trustees 
"to  secure  performance"  of  the  notes.  Held, 
a  holder  of  tbe  notes  had  no  right  to  restrain 
Uie  company  from  selling  the  shares,  or  to  re- 
quire the  trustees  to  retain  the  tsiiM  for  tbe 
period  during  which  hs  night  exercise  such 
option  or.  upon  bis  election  before  the  days 
named  in  the  note,  to  require  the  trustees  to  re- 
tain tbe  stock.  Id. 

15.  Agreement  assigning,  for  one  year, 
letters  patent  owned  by  assignor,  for  pur- 
pose of  being  sold  by  assignee  with  letters  pa- 
tent owned  by  him,  for  mutual  benefit,  con- 
strued as  pooling  tbe  properties  and  entitling 
each  party  to  sbare  In  all  sales  of  any  or  all  the 
patents;  assignee  having  sold  only  patents  orig- 
inally owned  by  hlmslf,  assignor  is  entitled  to 
share  in  the  money  received  therefw.  Asslgn- 

H.  X.  B.,  T.  I. 


or  not  having  warranted  validity  of  his  patent, 
fact  tbat  it  proved  to  have  been  anticipated  by 
a  prior  patent  did  not  work  a  failure  of  con- 
slderation.  The  inA  tliat  contract  provided 
for  return  to  assignor  of  letters  patent  fn  case- 
assignee  failed  to  dispose  thereof,  does  not 
render  tbe  transaction  one  of  bailment  only. 
Cupenter  and  Loomis.  JJ.,  dissenting. 
Fov^  V.  Jialiorjf  (Conn.)  M» 

16.  The  particle  "A"  is  not  necessarily  a 
singular  term,  but  Is  frequently  used  In  the 
sense  of  "any,"  and  is  uien  applied  to  more 
than  one  individual  object. 

2fat6mal  Union  Batde  v.  Oopebmd 

(Mass.)  696^ 

17.  Agreement  a  partner  *n  sell  to  his  co- 
partner his  Interest  In  store,  b.uckof  goods, 
eta,  at  cost  for  most  of  the  property,  the  bal- 
ance at  an  appraisal,  if  value  could  not  be 
agreed  upon,  the  terms  cash,  and  a  forfdt  of 
$500  to  be  paid  bv  the  one  who  breaks  tbe  con- 
tract: the  forfeit  IS  liquidated  damages. 

MaoMeU  v.  ABen  (Me.)  357 

18.  A  bond  in  |500  given  upon  tbe  sale  of  a 
barber  shop  for  $800,  conditioned  that  the  void- 
or  would  not  carry  on  the  same  business  in  tbe 
town.  held,  a  penalty  and  not  liquidated 
dawiagfls. 

BurriU  v.  Daggett  (Me.)  m 

III.  Enforcbmbnt. 

19.  Only  parties  to  acontract,  or  their  suc- 
cessors in  law  or  fact,  or,  at  the  most,  those 
who  are  Interested  in  the  subject  matter,  can 
maintain  a  suit  to  enforce  it. 

Cases  cited  (R  I.)  87» 

90.  An  exeeateiy  coatnMt  wHl  not  be 
enforced  as  a  trust  in  equity  at  the  suit  of  a 
mere  ▼olnnteer.  Id. 

21.  Mode  in  which  one  party  Shall  enable 

himself  to  carry  out  contract  Is  no  concern  oS 
other  party,  before  breach. 

Pratt  V.  Ameriean  Bell  Telephone  Oo. 

(Mass.)  760 

23.  Simple  contract,  after  breach,  can  be 
discharged  only  by  deed  or  on  snffldent 
constderatioo. 

Bragg  v.  Danidion  (Mass.)  727 
38.  Recovery  may  be  had  for  beaeflelal 
services  rendered  in  partial  performance  of 
special  contract,  not  exceeding  contract  price, 
and  deducting  damages  caused  by  breadi. 
mood  T.  WOton  (Mass.)  f>13 

OONTRIBUTOBY  NSOLIOENCE. 

SkE  NSGLiaRNCK  IV. 

OONVERSIOir. 

Sbs  Trover  ahd  Coxvebsion. 

COKPORATIONa 

I.  Organization;  By-laws. 
11.  Stock  and  Stockholders. 

III.  Ofpicers:  Tbcsteeb. 

IV.  DiSBOLCITIOM. 
V.  ACTIOKB. 
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Sbb  Banks  axtd  Bahkiho;  Benhtouint 

SOCIETIBS;    MdNTCIPAI.   CoHPOllATIOHS ; 

Railroad  Companieb;  Stock  Transac- 
TiOHB;  Strret  Railwats;  Taxbs;  Water 

COMFABIBB. 

X  Qboabizatioh;  By-laws. 

I.  A  grmui  or  reserrsUoB  to  the  tnlubbit- 
wmtm  of  a  town,  ao  uniacorporsted  Ixxly,  1b 
merely  to  the  (nhabltants  living  at  the  time. 

Cases  cited  <R  I.)  878 
S.  By-laws  of  a  mutual  beneficial  society, 
coDflictlng  with  the  statute  under  which  it  Is 
organised,  are  ultra  nre$  and  Toid. 

Supreme  OouncU  Amariean  Leglotnif  Sonor 
T.  Fierrv  (Mass.)  716 
^iki  T.  Any  (ftbsi.)  71S 

II.  Stock  ahd  Btookholdsbs. 

3.  Certlflc&te  of  ornnlsatioKi^  oorpo- 
ratlon  may  be  prima  facte  evidence  stockholaer 
had  not  paid  for  stock. 

GrfndU  T.  aume  (He.)  768 

4.  Identity  of  mune  is  prima  facie  proof 
-defendant  is  person  who  signed  certificate.  Id. 

5.  liiabllitT*  of  sabaerlber  to  creditor 
of  company  for  unpaid  subscription,  under  R. 
a  chap.  40.  Id. 

6.  Where  the  whole  capital  is  not  sab- 

•eribed  a  signer  for  certain  part  of  entire 
capital  proposed,  who  took  oo  part  in  organi- 
xatloD,  is  not  liable  on  his  subeciiptlon. 

Boddand,  Mt.  Demi  d  Sullivan  S.  B.  Oo. 
V.  Sewii  (Me.)  791 

7.  Creditor's  bill  to  reach  ODpaid  stock 
subscriptloD  cannot  be  maintained  without 
proof  that  plaintiff  recovered  valid  judgment 
against  corporation,  and  cannot  resort  to  origi- 
nal claim  against  It  if  judgment  appears  tooe 
void. 

Stmington  T.  Samana  Bc^  Cb. 

(Mass.)  707 

8.  Eqaity  has  no  general  Jurlsdietion  of 

bill  by  single  creditor,  not  on  behalf  of  others, 
to  reach  unpaid  stock  subncription,  not 
making  other  stockholders  parties  and  making 
corporation  a  nominal  party  only,  when  cor- 
poraiioD  has  ceased  to  exist.  Id. 

0.  A  sale  of  stock  induced  the  state- 
ment of  the  preiddeot  of  the  company,  that 
others  pidd  par,  is  ■stovpreMntaUon  for 
which  uie  purchaser  mar  reoOTer. 

OxOidge  v.  Goddard  (He.)  801 

10.  A  mbBcrlber  to  invalid  speeial 
stock  certificates  may  recover  the  amount 
paid  therefor  without  interest  and  less  divi- 
dends received,  against  the  assignee  in  insolv- 
ency of  the  corporation,  without  offering  be- 
fore the  filing  of  the  petition  in  insolvency  to 
nadnd  or  return  the  certificates  or  the  divi- 
dends. 

Reedy.  Botioa  Maehirte  Oo.  (Hass.)  772 

II.  The  l^al  title  to  shares  of  corporate 
stock,  which  are  "assignable  only  on  the 
books"  of  the  corporation,  wilt  not  pass  by  an 
jMslgnment  of  the  shares  neither  made  nor 
recorded  on  the  books  of  the  corporation. 

lAppiU  V.  Wood  Fapar  Oo.  (R.  I.)  118 
S.  B.  R.,  V.  L 


lU.  Ofpiobbs;  Tbubtebb. 

12.  Liability  of  officers  seeking  to  make  se- 
cret profits. 

Cases  dted  (He.)  x  888 

18.  The  purchase  of  land  by  the  director  of 
a  railroad  company,  over  which  he  expects  the 
way  may  be  located,  is  not  necessarily  to  be 
considered  to  have  been  made  In  trust  for  the 
company,  at  its  option,  although  a  director  of 
such  a  company  is.  in  equity,  its  trustee. 

Bandy  miier  R.  B.  Go.  Y.Bt\Ab»Q&.^.)  887 
14.  It  is  the  duty  of  a  director  to  know 
flnanelal  staadinf  of  corporation;  be  can- 
not secure  personal  advantage  over  othw  cred- 
itors. 

Vlayy.  2bu>Is(Me.)  669 
16.  A  bank  is  bound*  In  favor  of  one  who 
acted  in  reliance  thereon,  by  the  authority  ap- 
pearing on  Its  records*  as  a  vote  of  Its  trus- 
tees to  one  of  its  officers  to  assign  mortgages 
held  by  the  bank,  although  such  record  of  au- 
thority was,  in  fact,  a  false  enttj. 

Heiden  v.  PM;M(Mass.)  708 

16.  Where  the  treasurer  of  a  manufac- 
turing company,  with  authority  "to  hire  and 
pay  for  necessary  stores,"  took  a  lease  under 
seal  to  himself,  and  the  company  went  into  pos- 
session, and  a  portion  of  the  rent  was  paid  by 
the  paper  of  the  company,  held,  that  the  cir- 
cumstances were  not  Inconsistent  with  holding 
that  the  company  occupied  under  the  lessee 
named,  and  that  In  an  action  in  equity  it  was 
not  liable  under  the  covenants  in  the  lease. 

Haley  v.  Botton  Belting  Oo.  (Mass.)  81 

17.  It  Is  not  a  breach  of  duty  for  a  treas- 
urer of  a  literary  society  to  enose  Its  funds 
to  atta«luneBt  bv  creditors  of  society. 

LUaxUi-v.  BBatd(hLa».)  680 

IV.  DraSOLDTIOH. 

18.  Corporation  dissolved  before  ittdg- 
ment  |  judgment  cannot  be  foundation  of 
creditor's  bill. 

Bemington^r.  &mana  Bay  Oo.  (Haas.)  707 

19.  Bill'by  a  small  minority  of  members 
of  the  Patrons  of  Husbandrv,  an  unincorpo- 
rated joint  stock  company,  for  a  receiver  and 
sale  and  distribution  of  property,  dismissed, 
where  evidence  showed  only  property  to  con- 
sist of  $100  and  a  building,  well  suited  for 
purposes  of  the  society,  that  a  majority  op- 
posed the  plaintiff's  bill,  and  that  the  stock  of 
plaintiffs  might  be  sold  for  as  much  or  more 
than  would  result  to  them  after  sale  and  dis- 
tribution. 

Sinekl^  v.  BlttAm  (Ue.)  794 

v.  Actions. 

20.  A  writ  cannot  be  amended  so  as  to 
substitute  as  defendant,  a  partnership  in 
place  of  a  defendant  named  as  a  corporation, 
which  did  not  in  fact  exist,  as  service  upon 
the  supposed  eorpOTation  brou|^t  nobody  into 
court. 

Sawyer  y.  N«»  Tark  (Nothing  Oo. 

(Vt,)  489 

21.  A  plea  of  the  general  issue  admits 

plaintiff's  corporate  power  to  sue. 

Cases  cited  (He.)  792 
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CouBTs  I.  n. 


33.  Od  demurrer  to  declarBtlon  against 
corporation  chapter  is  not  before  eonrt. 

Morrisney  v.  Providence  <£  Woreeater 
R.  R.  Co.  (R  I.)  806 

COSTS. 

1.  Under  N.  H.  0«n.  Laws,  chap.  288,  %  5, 
the  plaintiff  cannot  be  allowed  more  costs 
than  damages,  when  the  title  to  real  estate  is 
not  in  question,  and  the  damages  recovered 
do  not  exceed  $18.88. 

JmtM  T.  Law  (N.  H.)  168 

S.  Where  execution  against  exoentor  for 
costs  Is  invalfd  under  F.  8.  chap.  178,  %  58. 
the  judgment  may  be  cured  by  remittHur  aa  to 
the  costs,  and  new  execution  can  be  issued 
against  estate  for  damages. 

Look  V.  Luce  (Mass.)  563 

8.  An  action  aptlaat  the  tndorser  of  a 
writ,  for  coats  recovered  by  the  defendant  in 
the  suit,  may  be  maintained,  under  R.  S.  chap. 
81,  g  7,  when  the  return  of  the  proper  oflftoer 
upon  the  execution  for  such  coeta  snows  that 
the  officer  demanded  payment  of  thelndorser 
and  he  neglected  to  pay  or  to  show  personal 
property  sufficient  to  satisfy  the  execution, 
CheaUy  y.  Pars  (Me.)  790 

COTENANTS. 

8eb  Jotot  Tehasts  and  Tbkasts  in 

COHMON. 

COUNSEL. 

SoE  Attorkby  and  ComrsEL. 

COUirTERCIiAIH. 

See  Sbt-Opv  asd  CouitTERCunc. 

COUNTIES. 

1.  Where  the  intentton  of  the  Legtslature 
was  to  impose  the  Anty  of  keeping  a 
brid^  In  repair  jointly  upon  the  county 
and  a  town,  both  are  liable  for  damages  occa- 
sioned by  a  want  of  repairs;  and  the  fact  that 
the  town  officers  have  always  made  the  neces- 
sary repairs,  receiving  one  half  of  the  expense 
thereof  from  the  county,  doea  not  relieve  the 
county  from  its  liability. 

X^nuin  T.  SamptAire  Co.  (Mass.)  337 

2.  Under  Act,  1875.  chap.  300,  providing 
for  the  construction  for  public  impro-ve- 
mente  by  the  county  commissioners  of  Uamp- 
shlre  County,  the  commissioners  must  first 
apportion  the  cost  to  towns,  persona  and  cor- 

? orations  benefited,  and  a^pMl  lies  there- 
rom  to  the  supreme  court,  and  the  commis- 
sioners have  no  authority  to  reserve  questions 
for  review. 

Me  Countt/  (hmn.  ofHamptliire  Co. 

(Haas.)  301 

8.  The  annual  salary  provided  for  eoim- 
ty  eommlaaloners  is  iu  full  payment  for 
services  and  traveling  expenaee. 

County  ofBritiolT.  Gray  (Mass.)  07 

4.  Salaries  of,  include  traveling  expenses; 
duty  as  to  prisoners;  as  to  house  of  correc- 
tion, to  provide  supplies,  etc,  to  govern  em- 
ployment of  prisoners.  Id. 
K.  B.  K.,  r.  L 


COURTS. 

I.  MiscBixAinous  Mattbbs. 

n.  JURISDICnOH, 

See  Conpuot  or  Iiatb;  JusncBii  or  thb 
Peace. 

I.  MlBCELLAHBOnS  KaTTBHS. 

1.  It  is  against  public  policy  to  limit  the  free 
aeeeaa  of  the  public  to  tlie  records  and 
opinions  of  the  court. 

Ntuh  T.  Lathrop  (Mass.)  918 

3.  But  Conn.  Act  of  1883  does  confo-  this 
right  on  publishers  of  Conneetlevt  Ro* 
ports. 

R»  Gould  (Conn.)  925 
j    8.  A  member  of  a  militaiy  company  la  dis- 
I  quallfled  from  hearing  as  Jnstlee  a  case  in 
i  which  the  company  is  partj  In  interest, 
i      Keniith  Artmry  v,  Qardimr  (R  L)  860 

In.  JuBIBDICnOK. 

]    4.  When  the  jurisdiction  of  a  court  of  lim- 
I  ited  juriadiction  depends  on  some  fact  which 
I  can  be  decided  without  deciding  the  case  on 
!  its  merlts.the  jurisdiction  may  beqaestioned 
and  disproved  collateral^,  although  the 
jurisdictional  fact  Is  averred  of  record  and  has 
been,  on  evidence,  actually  found  by  theorart. 
But  when  the  question  of  jurisdiction  is  so  b- 
Tolved  in  the  subject  matter  of  the  suit  that  it 
cannot  be  separately  decided,  the  Judnaant 
rendered  is  conclnsiTe  in  eollaiariil  pro- 
ceedinf(«. 

Cases  cited  (R  I.)  819 

5.  Probate  conrts  In  Rhode  Island  are 
courts  of  limited  jurisdiction. 

p0i»Aeg  Savttiga  Bank  of  Prondmee  v. 
WUeoo!  (R  I.)  818 

6.  A  court  of  probate  is  not  vested  with 
equity  powers  to  administer  an*  estoppel  in  a 
controversy  between  the  widow  and  strangers 
having  no  interest,  except  purchaeen  of  land 
betonflnr  to  the  estate. 

JSemtft  Appeal  (Conn.)  481 

7.  Judge  of  probate,  under  R  L.  g  8085.can 
imprison  for  contempt  executor  who  willfully 
refuses  to  perform  order  of  probate  court  to 
pay  money  for  maintenance  of  testator's  widow 
and  children  during  settlement  of  estate. 

iMiA  T.  AoMv  (Vt)  817 

8.  On  appeal  from  the  probate  court,  the  su- 
perior court  takes  the  case  as  it  stood  In  the 

Erobate  court  and  can  do  no  more  than  the  pro- 
ate  court  could  have  done.   This  rale  li  not 
changed  by  the  Practice  Act. 

Bemte*  Appeal  (Conn.)  461 

9.  Superior  eonrt  cannot.  In  action  for 
fund  in  co-operative  life  Insurance  corpmtton, 
dispose  of  real  estate  of  decedent. 

SuproMQiuneUAmarieanLtigion^Eetwr 
T.  Parrff  (Haas.)  715 
mek»  V.  Perry  (Haas.)  715 

10.  The  court  of  eoamon  pleas  has  orig- 
inal jurisdiction  of  an  action  on  a  Judgment  of 
a  court  of.  magistrates  for  leas  than  $l(H).bwuii 
by  attachment  of  real  estate,  under  R  I.  rub. 
Stat.  cap.  198.  g  8. 

Clark  V.  Rwe  (R  I.)  189 
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COTBNAHT. 


CBrHiNAi.  Law  I.  II.  in. 


II.  Aatborfty  to  reetralo  abase  of  corpo> 

i!«te  powers  by  cities  and  towns,  uoder  P. 
S.  chap.  27,  &  129,  is  veatod  in  the  ■npreme 
court  exclusively;  it  is  not  iocluded In  equity 
powere  tmnsferred  to  superior  court  1^  P.  9. 
chap.  ISl,  §  3. 

Baldmnr.  WObraham  (hl&ss.)  Sd8 
13.  During  term  tlie  court  may  vacate  an 
order  of  dismissal,  but  after  entrv  of  judg- 
ment at  end  of  term,  the  remedy  is  by  writ  of 
review  or  petition  filed  within  one  year.  Pub. 
Stat  chap.  187,  gg  16-2S. 

Fierce  t.  Xamper  (Mass.)  479 

IS.  When  cause  dismissed  in  supreme  court 
under  Rule  54,  and  a  general  order  made  on 
last  dav  of  term  to  enter  judgment  in  cases  ripe 
for  jucigmeni,  the  judgment  is  deemed  to  have 
been  entered  on  the  last  day  of  the  term.  Id. 

OOVENAHT. 

1.  The  right  to  sue  upon  a  covenant  de- 
pends upon  privi^  of  estate  with  the  orig- 
inal covenantee  and  not  with  the  ori^nal  cove- 
nantor. 

Cases  dted  (Haas.)  838 

3.  lUghtef  assignee  of  covenantee  to  sne 
on  a  covenant  to  whldi  he  Is  not  a  part^. 

Cases  dted  (Mass.)  828 

8.  A  adpulatlon  In  a  deed  of  a  lot  of  land  in 
the  grounds  of  Winnepesanfcee  Camproeeting 
Association  prohibitmg  the  erection  or 
use  ofbnildlngs  for  stores,  boarding  houses, 
hotels  or  stables  uereon,  without  the  consent  of 
the  ABsoclation,  Is  enforceable  by  InjoncHon. 
WinMpCMtukee  Campnueting  Am.  t.  Oor- 
d»ft(N.  H.)  846 

4.  Covenant  creating  pure  negative  re- 
strictlon,  not  enforceable;  covenants  must 
"  touch  and  concern  "  or  "  support "  and  be  for 
"  benefit  of  the  estate;"  unusual  Incidents  can- 
not attach  to  land. 

Iforenm  v.  Jwnm  (Mass.)  827 

5.  A  covenant  in  a  deed  conveying  a  stone 
quairy.that  the  covenantor  will  never  open  or 
work  or  allow  others  to  open  or  work  any  quar- 
ries on  his  adjoining  lands,  will  not  be  enforced 
by  InluQCtion  against  subsequent  grantees  of 
the  adjoining  premises  at  the  suit  of  subsequent 
grantees  of  ue  original  covenantee.  /d 

6.  What  covenants  nm  with  the  land. 
Cases  cited  (Mass.)  828 

7.  In  action  against  heir  for  breach  of 
warranty  in  deed  from  deceased  grantor,  ob- 
jection that  declaration  does  not  allege  that  es- 
tate had  been  settled  and  that  defendant  had 
received  anything  therefrom  should  be  by  de- 
murrer; it  cornea  too  late  at  trial. 

BMy  V.  Chfue  (Mass.)  678 

8.  Covenant  and  tort  may  be  joined  In  a 
ringle  cause. 

Oraaford  v.  Forums  (N.  H.)  S88 

CRIMIKAL  LAW. 

I.  INTBKT;  PBtNCIPAX.  ABD  ACCBSaOBT. 

IL  Ihdicthentb. 

III.  EvmEKCB. 

rv.  Verdict;  PunsHHKHT. 
V.  New  Tbial;  Appkal;  Eiceftiokb. 

W.  E..  St.,  V.  I. 


See  Aotn/TBRATION;  Adultbet;  A8SAUT.T- 
ASD  Battbrt;  Bail,  etc.;  Bastaedt; 

BUBOLART;  COMPOCBDINO;  CONBTITU- 
TIOBAL  Law  2,  3,  6;  Embbzzlkmbnt; 
FoBo-BnY:  Qamino;  Homicide;  Houbbop- 
III  pahb;  Hocbb  of  Rbfuob;  Incest; 
Imtoxicatikg  Liquors:  Jail;  Junk  Deal- 
eb;  Labcbnt,  btc.;  Pebjubt;  Poisoh- 
iNO:  Poltoaht;  Vaobabot. 

L  Intent;  Prikcipal  and  Accessobt. 

1.  Whether  defendant  waa  so  Intoadcated 
as  to  be  unable  to  form  intent  to  commit  as- 
sault Is  question  for  juir. 

OommonweaUh  v.  Boge^oek  (Mass.)  lOit 

2.  It  ia  not  error  to  refuse.  Inaction  for  Hie- 
gal  sale  of  intoxicating  liquors,  to  charge  Uiat 
testimony  of  "spotters"  or  informers,  em- 
ployed to  procure  sales  and  bring  prosecutions^ 
is  to  be  received  with  great  caution  and  dis- 
trust. 

atate  V.  Boxtie  (R  I.)  39 
8.  Although  conviction  may  be  had  on  uu- 
j  corroborateo  testimony  of  aeeomi»lleet  yet 
evidence  to  becompetentascorrobonulvemust 
tend  to  convict  de/endant  of  crime  charged. 
Oommenwealth  t.  Satfea  (Mass.)  648 

IL  Ibdictubnts. 

4.  Indictment  for  statntory  offense  la 

Buffldent  if  It  follows  language  of  the  statute. 

Commonwealth  v.  Hobo*  (Mass.)  641 

6.  Whatever  drcumatancea  are  necessaiy  to 
constitute  the  crime  imputed  must  be  set  ant» 
and  all  beyond  is  surplnsage. 

Cases  dted  (Vt.)  866 

6.  Indictments  for  cruelty  to  animals  mav 
allege  a  period  of  time  Instead  of  a  single 
date,  the  offenses  involving  continuousacUon. 

V.  Bomeorth  (Conn.)  939 

7.  Where  two  counts  charge  same  crime.one 
ending  with  and  the  other  without  the  words 
"contrary  to  the  form,  force,  etc.,  and  against 
the  peace,"  the  defective  count  may  be  amend- 
ed by  adding  the  words  prescribed  by  the  Con- 
stitution. 

State  V.  Amazon  (Vt.)  866 

III.  EVIDEKCE. 

8.  No  Inference  can  be  drawn  from  fkllore 
of  defendant  to  testuy. 

QmmomaaUh  v.  Eantey  (Mass.)  743 

9.  Evidence  fairly  tending  to  prove  a  point 
sought  to  be  established  Is  materiaL 

ConmewueaUh  v.  SaiwMlt  (Mass.)  590 

10.  Evidence  In  reference  to  similar  trans- 
aetloas  of  the  same  general  character  Is  ad- 
missible to  show  criminal  intent.  Id. 

11.  Admisdbillty  of  deelarations*  threats 
and  confessions  oi  persons  other  than  the 
accused. 

Cases  cited  (Conn.)  885- 

13.  Declarations  of  an  Intention  to  com- 
mit a  crime  are  no  less  susceptible  of  being- 
fiUse  than  declarations  of  the  opposite  cast, 
namely:  declsraUons  of  an  Intention  to  abstait) 
from  uie  coounisdoa  of  that  ora  similar  crime. 
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CRIHIKAI.  liAW  IV.  V. 


DA1UGB8. 


18.  Weltfht  of  eTidence  of  eood  char- 
acter Is  for  the  jury  to  determiDe;  ue  old  rule 
that  only  in  cases  of  doubt  such  erldenoe  Is 

coufitdered  Is  not  now  the  law. 

Uommonteealth  v.  LeoTiard  (Mass.)  870 

14.  While  a  statute  making  reputetitm 
evidence  of  guilt  Is  unconstitutional,  a  statute 
(R.  I.  Pub.  Btat.  chap.  80,  §  8),  maklnff  the 
reputation  of  premises  admissible  In  evlaence 
to  prove  sale  of  liquors,  but  leaving  the  Jury 
free  to  find  the  accused  gull^  or  not.  is  not  un- 
constitutional. 

SiaUv.  Wilson      I.)  888 

16.  Evidence  that  rooms  In  which  naming 
Implements  were  found  were  resortoa  to  (or 
gaining  prior  to  seizure  tends  to  prove  imple- 
ments were  kept  tor  gmaaing  at  time  of 
Mlzure,  and  Is  competent. 

Commonaealih  v,  Ouiatn  Oaming  Iiaji$- 
nxnUt  (Hass.)  576 

-IV.  Vkhdiot;  PninsHifRNT. 

16.  Verdict  of  guilty  Is  a  eoBTlction, 

although  no  sentence  or  judgment  Is  pro- 
nounced: so  held  as  to  suit  on  licensed  liquor 
dealer's  bond,  under  A«t  of  1868.  %  8. 

QuinJard  V.  Kno»tB»f  (Conn.)  863 

17.  If  charge  Is  supported  by  evidence, 
conviction  may  be  had,  although  another 
-oflianM  would  be  eqnally^  shown  by  the 
evidence;  rale  applied  to  offense  of  playing  an 
unlawful  game  and  of  being  preaeat  merely. 

ComtnonxoeaUh  y.  Hogarty  (Mass.)  611 

18.  Constitutional  inhiUtlon  against  nn- 
ttsnal  panishments  does  not  apply  to 
cumulatire  punishments  for  distlnet  offenses 
in  same  prosecution. 

«otov.  CAWCVt.)  778 

V.  Kbw  Tbzal;  Appeal;  EzcBmons. 

19.  A  motion  for  a  new  trial  In  a  criminal 
case,  upon  the  grounds  that  the  verdict  was 
afloat  the  weight  of  evidence  and  of  newly 
discovered  evidence,  is  addressed  to  the  dis- 
cretion of  the  court  below;  and  its  action 
overruling  the  moti<Hi  cannot  be  reviewed  by 
this  court. 

OommonwiMt  t.  RuimtM  (Blass.)  785 

20.  Where  the  court  below  overruled  one 
motion  for  a  new  trial,  it  Is  not  required  to 
hew  another  motion  based  npon  the 
same  iprounds  and  supported  by  the  same 
evidence.  Id. 

21.  Decision  of  trial  lustlce  on  motion  In 
superior  court,  to  quasn  complaint  because 
no  proper  copy  of  conviction  had  been  trans- 
mitted, is  not  reviewable. 

OmmonamUh  t.  Bverton  (Mass.)  576 

32.  Claimant  in  In  rem  proceeding  against 
gaming  Implements  canuoi,  after  plAdlng  in 
court  below,  for  first  time  object  in  su- 
preme court  that  notice  was  not  properly 
aerved. 

CommonweaUli  v.  Oeriain  Oaming  ImpU- 
mentaQHtaa.)  676 
38.  Objection  to  evidence  not  taken  at 
trial  canaot  be  considered  In  supreme  court. 
CommontBedlik  v.  SawteUe  (Mass.)  590 

24.  A  doftBct  that  does  not  affect  the  merlte 
3t.  s.  s.,  T.  L 


of  tlie  caae,or  the  evidence  necessary  to  be  riven 
to  maintain  the  Indictment,  can  be  rcgaraed  u 
only  formaL 

Cases  cited  (Vt  )  S55 

35.  Exceptions  cannot  be  sostalned  to  ■ 
refusal  to  grant  a  motion  in  arrest  of  judg^ 
ment  on  the  ground  that  there  was  want  <A 
proof  of  a  material  all^atim  In  tlM  isdiel- 
ment 

8UU$r.QwriikQitt.)  840 

CRVELTT  TO  ANXMALB. 

Seb  Aitucals  8. 

DAMAGES. 

Sbb  EjBcmiBHT  II;  EmnENT  Doiusr; 
Interbst;  Joi>ohbnt;  Libel  akd  Slas- 
DBB;  Hills  and  Dams;  Nboliobivce  III; 
Railhoad  Comp antes  IV;  Wats  IU. 

1.  Becoveiy  may  be  had  for  benefidal 
■errices  rendered  In  parti»l  parlbm> 

anee  of  special  contract,  not  exceedlDg  cod> 
tract  price  and  deducting  damages  catued  bj 

breach. 

Blood  V.  WS»im  (Mass.)  919 

2.  Loss  of  use  of  horse  injured  by  de- 
fective highway  fs  a  proper  elemait  of 
recoverable  damages. 

Browi  V.  Town  of  Bouthbury  (Conn.)  429 

8.  When  sabmlssion  to  arbitrators  b 
for  appraisal  of  damages  only,  under  fire  1b- 
surance  policy*  a  valid  award,  alUunub 
evideooe  of  dunage  tn  action  <m  policy,  wul 
not  support  action  on  award. 

Boon  V.  Home  In*.  Oo.  {Mass.)  6S4 

4.  In  an  action  by  a  lessee  of  a  mfll  against 
his  lessor,  for  a  diversion  of  water  d^nlviog 
the  plalntlfF  of  the  demised  water  power,  dim- 
ages  for  losa  of  profits  being  claimed  In 
Uie  declaration,  aod  loss  of  profits  being  a 
damage  the  parties  could  have  leasonably  •■■ 
ticipated,  proof  of  the  profits  of  the  IndMM 
done  at  the  mill  Is  admissible  on  the  querttoa 
of  damages. 

Orawford  v.  Partom  (N  H.)  823 

5.  Motion  to  set  aside  verdict  for  btom 
sive  damages*  in  action  for  personal  inja- 
ries,  raises  no  question  of  law,  and  is  not  n- 
viewable. 

Paim  T.  Qrtmd  Tnak  BaUaay  Co. 

(N.  H.)  841 

6.  The  admissions  of  ademnrrer  onr- 
ruled  to  a  complaint  for  negligence  are  eon* 
dnriwe  as  to  the  right  to  nominal  daa> 

ages  and  prima  facie  as  to  substuiUsI 
damages;  and  the  burden  of  proof  is  oo 
defendant  to  show  want  of  negligence  os 
trial  for  substantial  damage*. 

Grogan  v.  SeAiele  (Conn.)  MS 

7.  Punitive  damages  are  allowed  In  ai 
action  for  meme  profits  only  when  the  defend- 
ant has  shown  malice  or  bad  faith. 

BarrtihoffY.  2V^(R.  L)  46 

8.  A  bond  In  $500.  given  upon  the  sale  of 
a  barber  shop  for  $800,  condiUoned,  that  the 
vendor  would  not  carry  on  the  buslnen  In 
the  town,  held,  a  penalty  and  not  liquidated 
damages. 

SurrOi  V.  VaggtU  (Me.)  W 

Digitized  by  Google 


Death. 


Debd  I.  IL  UL 


0.  ForfUt  provided  In  a  contract  between 
partDera,  to  buy  and  sell  interest  in  a  stock  of 
goodn.  eta,  la  Uqaidftted  dawurM. 

Maxwat-r.AUmiUe.y  867 

10.  Intarvvl  la  allowed  In  adaairalty  up- 
on damages  for  colUsImi ;  and  oUier  coattt  have 
■adopted  the  admiralty  doctrine. 

Guescfted  (Ifaaa.)  S37 

11.  In  an  action  for  nesllgeat  destraetton  of 

Sroperty  by  floodlnj;  or  Breakage  of  a  water 
am,  wbere  party  Injured  baa  been,  by  await- 
ing result  of  a  test  case,  kept  out  of  the  sum 
which  would  hare  reimbursed  bim  at  the  time 
«o  long  that  it  Is  no  longer  «□  Indemnity,  the 
jnry  may  consider  such  delay  and  give  in- 
-tenwt  on  the  oriclBal  duujm. 

FtoMer  T.  Biamvi  Carpet  Co.  (Mass.)  53S 

J>EATEL 

See  Ejectment  IX 

1.  The  fact  that  a  person  was  alive  at  a  cer- 
tain time  affords  prMnmpUon  that  he  was 
«live  a  month  later. 

Cbmmonwaith  v.  MeOrath  (Mass.)  515 

2.  letters  testMoentatT  are  primmflir 
•fAm  evidenee  of  the  death  of  testator. 

Cases  died  (Haas.)  787 

8.  NoaetionfordamagesforcausiDgdeath 
of  human  being  lies  at  comBum  Ubw. 

Sherman  t.  /oAfwm  (Vt.)  681 

VEBT. 
See  IhMkbct. 

An  action  fbr  debt  on  judgment  will  not  lie 
upon  a  decree  In  the  alternative  rendN«d  on  a 
mil  to  foreclose  a  mortgage. 

Burgu  v.  Bovthtr  (R.X)  810 

DEBTOR  AHD  CBEDITOft. 

Sbb  AcnoKOHSvrr;AMiGinfENTTOB Ben- 
efit OF  Creditoks;  Attachheht;  Bank- 
HUPTCT;  Bills  AND  Notes;  Bonds;  Cor- 
poration AND  Creditors;  Contbactb; 
Fraud  and  Fraudulent  Convetances 
III;  Garnishment;  Insolvknct;  Lien; 
Mortoaqe;  Pathent;  Poor  Debtor; 

SBTTLntENT, 

IIECEDENTS'  ESTATES. 

See  Asbionhbnt  5;  Descent  and  DisTsr 
BUI  ion;  Dbtibb  and  Leoact;  Execu- 
tors AND  Adiohistbatobs;  Gifts;  Will  ; 
Witness  L 

DECEIT. 

An  unsatisfied  judgment  in  asnunpsit  on 
4  loan  is  not  a  bar  to  a  subsequent  action  in 
case  for  deceit. 

Whmer  T.  OoBiM  (R  L)  126 

DEED. 

L  Fork;  Tauditt. 

n.  RlCOBU. 

III.  CoHSTBUcmur 

Bee  Bouhdabt;  Easbvent;  Gbakt;  Lakik 

I.0BD  AND  TmtAHT  II;  MoBTOAOE. 
Jl.  B.  B.,  T.  I. 


I.  FOBH;  VALIDITT. 

1.  A  grant  of  the  hme  of  and  dominion 
over  lands  eouTeys  the  land  itself. 

Cases  cited  (Ble.)  SM 

2.  A  deed  to  one,  his  heirs  and  assigns 

forever,  of  the  right  of  huUdlog  and  maiatalQ- 
log  a  dam,  with  a  right  to  so  much  of  said 
premises  as  may  be  necessary,  held,  to  convey 

Mcwmovih  T.  jPUmpton  n&e.)  294 
Woodbwjf  T.  FUmpton  (He,)  2iM 

8.  **HelFa**  Is  necessary  to  create  an  estate 
of  inheritance  In  the  grantee,  If  he  takes  to  his 
own  use  and  not  In  trust. 

Cases  cited  (Mass.)  818 

4.  The  eonstderation  named  tn  a  deed  Is 
prima  facie  evidence  thai  it  was  for  the  prop- 
erty therein  described  alone. 

Dawe*  V.  Berry  (Me.)  899 

9.  A  mortgage  Btgned  and  recorded  but 
omitting  seaU  may  be  reformed  by  the 
addition  of  seaU,  against  asubsequentattaching 
creiUtor  havlny  notice. 

BuOoekv.  Whipp  (R.  I.)  809 

6.  Inatractions  by  grantor  to  attomay 
drawing  deed  are  not  ordinarily  pr<Tileg«a 
communications. 

Todd  T.  Jftmn  (Conn.)  881 

n.  Record. 

7.  One  taking  conveyance  and  not  record- 
ing it  Is  boand  by  judgment  tn  ejecimeat 
a»unBt  grantor,  execution  having  been  pre- 
viansly  levied. 

Smith  T.  md$d(m  (He.)  787 

ni.  CONSTBUCVION. 

8.  Deserintion  of  monuments  and  survey 
will  control  plan  referred  to  In  descripdon  In 

deed. 

Bean  v.  BaieJielder  (Me.)  898 

9.  Where  one  part  of  description  requires  a' 
lane  at  a  certain  distance  to  be  taken  as  bound- 
ary, and  another  part  calls  for  a  lane  at  an- 
other distance  as  same  boundary,  and  two  lanes 
are  shown  to  have  been  In  existence,  there  Isa 
latent  ambiguity. 

ThonM  V.  (Sty  of  Brockton  (Mass.)     888  - 

10.  Parol  teBtlau>ny  Is  admissible  to  ex- 
plain latent  ambiguity  Id  description,  md  prop- 
er meaning  Is  a  question  for  the  jury.  la. 

11.  A  clause  In  a  deed  reservlnc  the 
right  to  take  from  a  cistern  In  the  house  on 
the  granted  premises  ' '  all  the  water  wbfch 
the  grantee,  his  heirs  or  assigns  shalt  not  use" 
means  only  so  much  of  the  water  as  may  not 
be  used  by  the  occupants  in  a  reasonable  en- 
joyment of  the  premises  conveyed. 

WSeox  V.  Kmdaa  (S.  H.)  847 
18.  Where  a  clause  In  a  deed  Is  strictly  an 
exception,  the  part  excepted  remains  in 
the  grantor  as  of  his  former  title;  but  where 
the  effect  of  the  clause  is  to  create  some  right 
or  eaeement  not  before  existing,  it  is  a  reser- 
vation operating  by  way  of  an  Implied  granti 
and  on  Its  acceptance  Iqr  the  grantee  in  the 
deed,  the  reservation  containing  no  words  of  in- 
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heritaoce,  the  Tendor  has  cmly  a  life  estate  Ib 

Uie  easemeot. 

Bean  t.  French  (Mass.)  213 

18.  A  reaervatiott  in  a  deed  of  a  strip  of 
land  for  an  opwi  pMaaceway.  to  be  used 
In  eommon  forever,  does  not  have  theelfoct  of 
excepdDg  the  strip;  It  is  merely  a  resenratlon 
<^  a  rieht  of  way. 

Stn^  V.  Murphy  (Mass.)  484 

14.  Deed  by  owner  In  fee  reserved  honae 
oecapied  by  dowereaai  held,  entire  estate 
is  house  and  land  under  It  was  ezceptad  and 
that  reTersion  thereof  did  not  pM>. 

EifiMv.  WiihingUm  Qlaaa.)  757 

15.  A grantorreMrvatlontotheinhab* 
ttants  of  a  town*  an  unincorporated  body, 
la  merely  to  the  lohabitantB  living  at  the  time. 

Cases  dted  (R.  I.)  878 

16.  In  1746,  pursuant  to  a  vote  of  the  free- 
men of  a  town,  the  town  clerk  conveyed  to  a 
pnrchaser  a  bwch  property,  taking  n'om  him 
a  bond  to  the  town  treasurer  providing  that 
the  inhabitants  of  the  town  should  have  the 
right  to  take  from  the  beach,  sand,  seaweed, 
abells  and  drift  stuff.  Held,  Uiat  the  successor 
In  title  to  the  purchaser  could  malntidn  tres- 
pass q.  t.S.  against  an  inhabitant  of  the  town 
for  BSportlng  sand,  and  the  reservation  or 
itlpulatlon  was  no  protection  to  the  defendant. 

Newport  Ho»pital  v.  CairUrr  (R.  I.)  871 

17.  Reservation  in  deed  from  the  Common- 
wealth reserving  paaaaee  way  in  Back 
Bay  District,  construRd,  and  held  that  In- 
formation by  the  Commonwealth  will  lie  for 
the  removal  of  obstructions,  although  all  abut- 
ting owners  have  released  Uielr  rights. 

Hterior  and  Land  Omnn.  v.  WiUiems 

(Mass.)  869 

18.  Exceptions  from  the  grant  must  be 
construed  In  case  of  doubt  most  strongly 
mg^ainst  the  sraator* 

Cases  cited  (M.e.)  848 

19.  A  deed  bounded  the  premises  by  the 
center  of  a  road;  and  following  the  descrip- 
tion appeared  these  words:  **Es:ceptinc  the 
roads  laid  out  over  said  lands."  '  Hel^  the 
deed  conveyed  the  feo  within  the  limits 
of  the  way,  subject  to  the  easement  of  the 
public  in  the  way. 

WeUman  v.  JHeke}/  (Me.)  842 

20.  Clause,  "except  a  rig-ht  which  Is  re- 
seiTed  to  draw  water  at  the  well  on  the 
west  line  of  said  taod,"  means  near  the  west 
Hne,  or  on  the  west  part  of  the  land,  and  is 
deemed  inserted  to  create  easement  In  grantor. 

Maguire  v.  Siurtetant  (Mass.)  S18 

21.  Where  a  deed  recites  the  right  of  the 
grantee  to  erect  and  main  tain  a  watlon  an  ad- 
^Inlng  lot.  such  recital*  cannot  affect  rights 
In  a  wall  constructed  under  circumstances  dif- 
ferent from  those  therein  provided  for. 

McLaughUn  v.  Ceeeoni  (Mass.)  760 
23.  In  a  grant  of  a  right  to  draw  water  from 
a  pond  after  the  grantor's  grist  mill  Is  supplied 
from  the  same  pond,  his  right  to  continue  to 
use  the  water  power  In  the  mill,  for  a  purpose 
not  necessary  for  the  operation  of  the  mill.  Is 
not  iiplled* 

Crav^ford  t.  Paracmt  (N.  H.)  888 

23.  A  deed  made  "In  consideration  of  our 

S.  V.  I. 


support  during  our  natural  lives  and  $60  pak} 
to  us  annually  to  ou''  satisfaction,"  held,  word* 
did  not  Import  that  annnlty  had  been  psid> 
ind  that,  as  one  of  ttie  grantoiB  had  Uvea  rix 
yean,  their  representative  was  entitled  to  re- 
cover $860  from  grantee. 

Qage  v.  ffofft  (Vt.)  687 

24.  Where  conveyance  of  land  to  railroad 
provided  that  It  was  to  furnish  grantor  two 
crosainips  and  one  was  built,  any  obstruc- 
tion thereto  or  change  of  grade  of  road  en- 
titles grantor  to  nomtoal  daimttes;  grantor  can- 
not demand  expense  of  changing  grade  of  ap- 
proaches to  cromng. 

WSUanu  v.  CUark  (Mass.)  8W 

fiS.  Restriction  In  deed  against  bolldhig 
on  part  Intended  for  future  street  wUl  not 
amount  to  dedication;  measure  of  compensa- 
tion when  taken  for  street 

OerOral  Land  Go.  v.  i^votdmM  (R.  L)  879 

26.  The  erection  of  an  open  porch,  covered 
with  a  roof  and  supported  by  posts,  la  within 
a  restriction  providing  that  "no  building  shall 
be  erected"  within  a  certain  distance  of  the 
street  Une. 

Bagiu^  V.  Da/ebi  (Mass.)  88 

27.  A  stipulation  In  a  deed  of  a  lot  of 
land  in  the  grounds  of  Wlnnepsaukee  Oamp- 
meetlng  Association,  prohibitinf*  the  erec- 
tion or  use  of  buildinipi  for  stores,  boardiDg 
houses,  hotels  or  stables  thereon  without  the 
consent  of  the  ABBodatton,  Is  mforceable 
injunction. 

Wintupetaiuku  OampnueUaff  Am.  t.  Oar- 
dm  (N.  H.)  646 
38.  It  is  the  prorlnee  of  the  eovrtto 
construe  deed  offered  in  evidence. 

Sddy  T.  Ohaae  QAsM.)  fi7& 

DEFAULT. 

SbB  JuDOKEBrF. 

DEFINITIONS. 

1.  A,  The  particle  "a"  Is  not  necessarflj  a 
singular  term,  but  Is  frequently  used  In  the 
the  sense  of  "any,"  and  Is  then  applied  to  more 
than  one  iDdividual  object. 

NaUonai  Union  Bank  v.  Coptiand 

(Mass.)  696 

2.  "Assignee"  In  a  bond  to  convey  may 
be  the  administrator  of  the  obligee. 

Dovglae  v.  Hennemy  (R  I.)  88* 
8.  "Cliaracter"  synonymous  with  "repu- 
tation," in  Pub.  SUt.  R.  L  chap.  80,  g  8. 
making  character  of  premises  evidence  of  sale 
of  intoxicating  liquors. 

suae  V.  WUton  (R  I.)  888 
4.  Child*  childres,  and  lomo,  in  testa- 
mentary gifts. 

Bameif  t.  AnuHd  (R  I.)  m 

0.  Conveyance.  A  lease  for  a  term  of 
years  is  not  in  the  ordinary  sense  a  convey- 
ance of  land,  and  the  wordcooveyance  in  sev- 
eral statutes  has  been  held  not  to  apply  to  such 

Cases  cited  (Me.)  844 
6.  Dependent*  in  Dolicles  of  life  Insurance 
and  by-laws  of  benefit  societlei,  making  fund 
payalue  to  dependents  of  deceased  memben. 
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means  thoitedependeot  for  support,  and  there- 
fore does  Dot  include  one  with  whom  a  mem- 
ber had  made  a  contract  of  marriage  but  who 
"was  not  dependent  upon  him  for  aupiwrt. 

Quprma  (kmntA  Aia^ieBmLegtmt^ Boner 
T,  Parry  ^lassj  715 

Biekt  T.  Fwry  (Ibus.)  716 

7.  Fraud  consiste  In  deoeption  practiced  In 
order  to  induce  another  to  part  with  property 
or  aurrender  some  le^^  rl^t^  and  whldi  ac- 
complisheB  the  end  desired. 

Cases  cited  (Conn.)  884 

8.  Zaaa«,  child,  children. 

Barney  t.  Arnold  (R  I.)  188 

9.  Lea««  of  land  for  a  term  of  years  Is  not 
In  the  ordinary  sense  a  conveyance  of  land, 
and  the  word  conveyance  in  several  statutes 
has  been  held  not  to  apply  to  such  lease. 

Cases  cited  (Me.)  844 

10.  "^enKm**  may  be  extended  to  Include 
Imdles  politic  and  corporate. 

JUofcdr  T.  American  Loan  A  Tnat  Go. 

(Mass)  788 

American  Loan  (ft  Trust  Co.  v.  Street 
Oomrt.  efBo^  (Mass.)  788 

11.  Personal  actions  are  those  which  are 
brousht  for  the  recovery  of  a  debt,  or  for  dam- 
ages  lor  a  breach  of  contract  for  a  speciflc  per- 
sonal chattel,  or  for  satlafactlon  in  damages 
because  of  some  id  jury  to  the  person  or  person 
al  or  real  property. 

Oases  cited  (Mass.)  440 
19.  ''Repntation'*  synonymous  with  char- 
acter, inRX  Pub.  Stat.  chap.  80,  38,  making 
character  of  premises  evidence  of  sale  of  in- 
toxicatlDg  liquors. 

State  V.  Wil»on  (R  L)  888 

DEMURRER. 

Sbb  NseuoKRCB  19,  98;  Pleading  V. 

DEPOSITIONS. 

1.  Where  party  does  not  attend,  caption 
may  be  adjourned  to  place  other  than  that 
named  in  notice,  on  account  of  sickness  of  wit- 
ness. 

Lowd    Boroers  (N.  H.)  843 
S.  Under  §  10,  chap.  239,  Oen.  Laws,  a 
party  who  gi^em  notice  of  the  takin|f  of 
oepositlons.  aad  does  not  takeadeposition  in 
pursuance  thereof,  is  liable  to  the  adverse 

ftttrty  In  the  sum  of  twenty-five  cents  a  mile 
or  actual  travel  of  himself  or  his  attorney  to 
attend  the  same,  although  he  Is  not  guilty  of 
actual  fault  or  neglect,  the  failure  being  caused 
by  the  unexpected  omission  of  the  witness  to 
attend. 

Bobeftmnf.  2/brthem  B.S.(N,  H.)  860 

DEPOSITORS. 

8es  6a2Ixs  and  Bakkxng. 

DESERTION. 

&m  Husband  and  Wife  19. 

DISTRIBUTION  AND  DESCENT. 

1.  The  rig'ht  of  a  widow  in  premises  set 
out  to  her  as  a  homestead,  under  the  Act  of 
H.  K.  R.,  T.  I. 


1868,  is  an  estate  for  life  and  may  ba  alien- 
ated. 

Lake  V.  Page  (N.  H.)  116 
9.  Under  the  Statute  of  Distrlbutlona. 
there  being  none  nearer  of  kin  living,  the 
children  of  deceased  brother  3  and  sisters 
take  equal  ahm^sM  per  oapHa. 

imiBt*  v.  Shepard  (N.  H.)  169 

8.  ClalKaata  take  per  ttirpn  only  when 
they  stand  ia  aaequal  deereea  or  claim  1^ 
representation;  but  when  all  stand  la  equau. 
degree,  they  take  par  eapUa.  Itt. 

DEVISE  AND  LSOAOT. 

I.  General  Rules  of  Constructioii. 
XI.  Debcbiption  op  Devisee;  OF  Lbqatbb. 
III.  Absolute  ob  Life  BsTATEa 
rv.  Vested  or  Contingent  Estateb. 
y.  CoNDiTioNB;  Accumulations. 
yi.  Power  op  tUiA;  Conversion. 
Vn.  B10HT8OF  Widow. 
^11.  Tkusts;  Oharitibs. 
IX.  Leoacieb;  When  Vbst;  Pathkht; 
Charob  on  Land. 
X.  Lapsed  Leoacibb. 
XI.  AcnoRB;  Leoatebb. 
XII.  Pabtioular  Detkeb  Conbtbukd. 

See  Tbdbtb;  Will. 
I.  Gebbral  Rules  of  Construction. 

1.  The  interpretation  of  a  will  is  the  as- 
eertalnmeat  of  the  testator's  iatentloB. 
Kennard  t.  Kmnard  (K.  H.)  168 

9.  When  an  intention  Is  revealed  in  the  en 
tire  structure  of  a  will,  individual  elausea 
are  to  be  construed  with  reforenee  to  that 
intention. 

Cases  cited  (Mass.)  196 
8.  Where  a  will  will  admit  of  two  con- 
atmctions.  that  Is  to  be  preferred  which 
will  render  it  valid. 

Cases  cited  (Conn.)  815 
4.  Words  will  lie  read  in  natural  sense 
to  effect  intent  and  avoid  partial  intestacy,  al- 
though some  remote  conseqaences  may  not 
havebeen  In  testator's  mind. 

Dover.  /oAnsm (Uass.)  7S9 

6.  A  oopy  of  a  wtU  eaeented  aod 
proved  aecordla|rte the  laws  of  anoth* 

er  State  may  be  filed  here  with  a  copy  of  its 
probate,  and  will  then  have  the  same  effect  in 
the  disposition  of  property  both  real  and  per- 
sonal, situated  in  tliis  State,  as  though  it  had 
executed  and  proved  aeeordlni'  to  the 
law  of  thia  State. 

Kennard  v.  £ennard  (N.  B.)  166 

6.  The  words  "I  give,  devise  and  bequeath" 
import  a  present  interest,  unless  other  pro- 
vial  :ons  clearly  manifest  a  different  Intention. 

Cases  cited  (Conn.)  815 

n.  Description  of  Devibee;  of  I^atee. 

7.  Where  a  testator  devised  his  estate 
"  to  the  laaue  or  children  **  of  his  said  two 
daughters  who  may  then  be  Urlng,  "to  be 
equally  divided  among  all  such  issue  or 
children,  share  aod  share  alike;"  the  words 
"issue  Of  children"  cannot  be  read  aa  meaning 
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"  child  or  children,"  but,  that  all  ism*  of  the 
said  daughters  tak«  per  itirp^. 

Hallv.  3aU  (Mass.)  288 
6.  Devise  for  life  to  daughter;  remaloder  to 
children;  limitation  over;  provisions  In  case  of 
death  without  children;  child*  ehUdren 
and  Issne  distinguished, 

BarTiejf  v.  Arnold  (R  I.)  188 

9.  Specific  personal  ieganAeB  to  gimndehil- 
dren  by  name  Id  one  clause  of  a  will  will  not 
limit  the  constniction  of  a  subsequent  clause 
contaloing  a  bequest  to  the  same  grandchil- 
dren as  aelMm  so  as  to  exclude  an  equal  dis- 
tribution to  a  ^widchlld  bom  after  death  of 
testator. 

waiter  T.  WeltotHConn.)  191 

10.  Provision  that  *Hmmmm  of  any  deceased 
daughter  shall  take  the  mothfflr'i  itaar^'  makes 
a  sobelMB. 

Dove  V.  /oAfMm  (Mass.)  739 

11.  Bequest  of  Income  "to  all  my  daughter!) 
In  equal  shares"  Is  a  gift  to  a  dasat  survivors 
take  the  whole;  words  "In  equal  shares"  sim- 
ply determine  proportion  In  which  income  is 
to  be  divided.  J3. 

HL  Absolute  ob  Lm  Estates. 

12.  A  devise  of  the  Income  and  rents  and 
prciflta  or  vm  and  occupancy  of  land,  is 
ocmstrued  as  a  devise  In  fbe. 

Cases  cited  (R  I)  817 
18.  Realty  was  deTlsed  to  a  traatM  In 
fee«  to  pay  over  the  income  to  certain  named 
eeituit  que  tmgtent,  their  heirs  and  assigns, 
no  time  being  limited  during  which  payment 
was  to  conUaue.  ProTieion  was  made  oy  the 
will  as  to  one  of  the  cMtuif  tnwtm^  that  In 
case  of  hia  Insolvency  or  of  an  attachment  of 
his  equitable  estate,  ms  right  to  income  should 
terminate  and  his  share  be  paid  by  the  trustee 
to  A,  B  and  C,  their  heirs  and  assigns;  also, 
that  the  trustee  might  In  certain  conting- 
encies pay  over  to  the  eetiui  his  whole  in- 
terest in  the  trust  property  **tn  fee  simple 
for  his  own  use,"  free  from  all  trusts.  Bud. 
that  the  eettuu  que  iruttertt  took  an  eqnl- 
table  estate  in  fee  simple. 

OreeM  v.  WiOtur  (R.  I.)  815 

14.  R.  S.  ehap.78,  §  6,  applied  to  particu- 
lar devise;  construed  to  oe  a  me  estate  with  re- 
mainder Id  fee  simple  to  hdrs  of  life  tenants. 
JHummer  v.  HOton  (Me.)  898 

16.  Devise  of  real  estate  towife,  "to  remain 
hers  so  long  as  she  shall  remain  nnmarried 
after  my  decease,"  confers  life  estate  only; 
subsequent  provision  anthorizing  her  to  sell  so 
much  as  she  may  find  necessary  does  not  en- 
large estate  to  a  fee. 

JTosA     Stmpaon  (Me.)  899 

18.  Devise  to  A  of  one  half  of  reaidnary 

•state*  and  should  A  die  before  her  husband, 
then  to  such  of  her  children  as  shall  be  alive, 
etc  Held,  life  estate  to  A  during  life  of  her 
husband  and  contingent  remainder  to 
children,  and  the  property  being  personal,  A 
obliged  to  give  bona  under  statute. 

Securii^  Oo.  v.  W»defiberg  (Conn.)  369 

17.  Testamentary  devise  for  life,  with 
power  to  aell  and  appropri^  not  to  en- 
zr.  B.  IL,  T.  L 


large  life  eetatet  limited  power  to'mort- 
gage  life  Interest. 

Bhode  Jdand  Soap&al  Tnut  <h.  v.  Com- 
mereiai  iVof.  Bank  (R  I.)  SO 

18.  Where  the  gift  is  absolute  and  the  time 
of  payment  only  postponed*  time  not  be- 
ing of  the  substance  of  the  gift  but  rdating 
only  to  Uie  payment,  does  not  suspend  the 
gift  but  merely  defora  Uie  payment. 

Cases  cited  (Conn.)  81B 

IV.  Vested  ob  Gontivokht  Ebtatbs. 

19.  Whether  a  devise  Is  vastdd  or  contin- 
gent depends  upon  whether  the  eondltiion 
of  its  taking  effect  must  happoi  sometime  or 
may  new  happen. 

Cases  cited  (Conn.)  814 

30.  It  is  the  present  right  of  ftitnre 
enjoyment  whenever  the  possession  becomes 
vacant,  and  not  the  certainty  that  the  posses- 
sion will  become  vacant  before  the  estate  limi- 
ted In  remainder  determines*  which  die- 
tingnlahes  a  Tested  ftom  a  eontingeat 
rpwiiJwd<H% 

KennardT.  .Ssnnonf  (N.  H.)  168 

31.  A  will  nominating  the  husband  of  te^ 
trix  executor  of  her  eetoto.  giving  him  bis  sup- 
port out  of  the  estate  for  life,  and  all  that  re- 
mains to  go  to  doTisee  during  her  Ufo- 
time.  renublnder  to  her  children*  gives  the 
husband  possession  during  his  life,  including 
the  maintenance  of  his  second  wife  and  reason- 
able expenses  for  defending  the  estate;  on  his 
death  the  de^see  takes  only  a  Ufeesiate  with  re- 
m^nderto  the  child  of  the  devisee  subject  to 
opm  and  let  In  after-bom  children  of  devisee. 

WM  T.  Qeodnough  (Conn.)  881 
39.  Devlfie  to  children;  issne  of  deceased 
child  stand  in  place  of  parent;  takea  vested 
Interest. 

ament  V.  CHSbsra  (Mass.)  93 

38.  Devise  of  residue  to  testator's  wife 
and  children*  trustees,  to  pay  certain  annui- 
ties to  the  wife  and  testate's  ohlldiai  for  their 
lives;  on  the  death  of  the  last  trustee  then  tes- 
tator gave,  devised  and bequeatheda  portion 
the  estate  to  his  grandchildreu  then  living,  to 
be  equally  divldw  among  them  per  eapiia  and 
not  per  tUrpea,  and  their  heirs  forever;  and 
among  the  children,  per  ttripea,  and  widows  of 
such  grandchildren  as  shall  have  died  at  the 
explraUon  of  the  trust  Held,  grandchildren 
take  vMted  Interest  as  a  class,  opening  to  let  In 
afterbom  granddilldren.  and  no  part  of  the 
estate  is  latestate  by  reason  of  the  statute 
against  perpetuities. 

Fiimam  v.  Famam  (Codu.)  812 

34.  Certain  bequests  construed  and  held 
vested,  notwithstanding  postponement  of 
payment. 

Fbnd  V.  AUm  (R.  I.)  879 

35.  A  by  his  will  gave  $10,000  to  Bin  trust 
for  C,  the  income  to  oe  paid  to  C  for  life,  with 
reouinder  to  the  children  of  C,  If  ahe  had 
any,  and  if  she  had  none  then  to  D.  C  had  no 
children.  D  died  in  the  lifetime  of  C,  leaving 
onechild.  Held,  that  the  remainder  became 
vested  in  D  Immediately  on  the  death  of  the 
testator,  subject  to  be  devested  by  the  birth 

iof  a  child  to  C;  and  that  on  the  death  of  C 
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-without  children  the  f  and  passed  to  the  hdr  at 
law  of  D. 

randnealk9rT.  BotUnt  (N.  H.)  85ti 
36.  B  bequeathed  $13,000  to  E  and  F  In 
tnut  to  pay  the  income  to  C  for  life,  remain- 
der to  her  diildren,  if  she  had  any,  and  if  she 
had  none,  to  such  person  or  persons  as  she 
might  appolDt,  and  made  E  and  F  general  re- 
siduary legatees.  C  died*  leaving  no  child  and 
without  making  any  appointment  of  the 
fund.  £  and  F  both  died  before  C.  Held, 
that  upon  the  death  of  B  the  remainder  be- 
came Teeted  in  B  and  F,  subject  to  be  de- 
vested by  the  birth  of  a  child  to  O;  and  that 
upon  tiie  deatli  of  C  without  children  the 
ftudpaned  to  the  lecal  repnsentatiTes  of  G 
andP!  Id. 

V.  Comnnom:  AcomcuuTioin. 

97.  A  derlne  of  real  estate  at  the  expiration 
of  a  life  estate  npon  eondlilon  that  the  de- 
Tieee  maintains  the  life  tenant  and  provides  for 
faer  decently,  from  the  proceeds  of  the  real  es- 
tate or  otherwise,  and  for  that  purpose  he  U  a,ii- 
thorised  to  use  the  real  estate  by  farming  the 
fiame;  and  in  case  of  his  failure  to  provide  for 
the  life  tenant,  she  was  empowered  to  call  on 
the  selectmen  to  provide  for  her.  In  her  own 
house;  he  takea  the  estate  upon  condition 
■nbeeqnent. 

Birmingham  v.  Letan  (Me.)  SdO 

28,  When  he  h&«  failed  to  perform  the 
condition  subsequent,  the  heirs  of  the  devisor 
have  a  rig^ht  to  erea>te  a>  forfeiture  by  an 
entry  therefor,  although  ihe  will  cont^ed  no 
clause  to  that  effect.  Id. 

29.  Bnch  a  forfeiture  cannot  be  enforced  by 
proceedings  in  equity.  Id. 

80.  A  provision  that  the  income  of  the  es- 
tate, and  further  sums  as  her  wants  demand, 
shall  be  given  to  a  married  woman  dnrinip 
her  mwrla^  relation  with  her  husband,  but 
that  relation  ceasing  by  death  of  her  husband 
or  otherwise,  the  whole  estate  shall  go  to  the 
legatee,  is  a  valid  condition. 

Thayer  v.  Spear  (Vt)  856 

81.  Accumulation  may  extend  to  Uvee  in 
beinif  Md  twenty-one  years  thereafter. 

(Sises  cited  (Mass.)  196 


VI.  PowEB  or  Sale;  Conyebbion. 

83.  No  particular  form  of  words  is  neees- 

sary  to  create  power  of  sale. 

Ames  V.  Ames  (R.  I.)  88 

88.  It  seems  n  power  to  eell  will  not  au- 
thorise a  mort)pa^e. 

Bhode  Itfand  Tnut  Oa.  v.  Oamnuretallfat. 
Bank  (R  I.)  20 

84.  Power  to  sell  Tests  by  Implleation 
title  to  estate. 

Banton  v.  Brevier  (Me.)  900 

85.  Power  of  sale  restricted  to  estate  not 
speciflcally  devified,  eonstmed.  Id. 

86.  The  quality  of  property,  for  pur- 
poses of  transmission  by  will  or  Inheritance,  is 
not  chauMd  from  that  in  which  testator  or 
intestate  left  it.  unless  there  is  some  clear 
act  or  intention  by  which  he  has  Impressed 
upon  it  a  deflnite  character,  either  as  money  or 
n.  B.  n.,  V.  r. 


land.  And  when  for  the  secnrity  of  the  fund- 
money  is  eonverted  into  land  by  a  Indi, 
cial  decree,  the  land  Is  substltated  for  the  rand, 
and  goes  to  the  person  who  would  have  taken 
the  fund  had  It  remained  specifically  person- 
al estate. 

VandawdOeer  v.  BoUin*  (N.  H.)  868 
VII  RioHTB  OF  Widow 

87.  Widow  takes  len^  m  parehaeer^ 

when  she  relinquishes  ner  statntwy  rights. 
AwdtoT.  J«uto(lCasB.)  70S 

88.  Bpedflc  as  wdl  as  goieral  leyaelea 
abate  la  flavor  of  provision  to  widow.  Id. 

89.  Relinquishment  by  wife  of  right  to 
share  in  personal  property  of  husband  entitles 
her  to  preference  In  luyment  of  legacy  la 
consideration  thereof.  Id. 

40.  Under  Mass.  statute,  when  widow  ac- 
cepts proTlsion  of  will,  she  la  not  entitled 
to  dower,  unless  Intentioo  plainly  appears; 
failure  to  w^ve  provision  of  will  openles  as 
acceptance  In  lieu  of  dower.  H. 

VUI.  TBU8TS;  CuBimB. 

41.  SufBciency  of  devise  In  trust  to  create 
estate  In  fee,  considered. 

Amet  V.  AmM  (R.  L)  88 
43.  ProYiaiongiTlngwholeestate  to  certain 
sons,  **aaeaaiias  that  th^  will  not  fail  to  do 
for  another  son  as  their  fraternal  r^ard  may 
require,"  does  not  create  a  tmat  and ia  not  in- 
cumbrance on  real  estate. 

Bom  v.  Porter  (Mass.)  750 
48.  The  holder  of  property  under  a  bequest 
to  him  fbr  the  support  oi  another  holds  it 
In  trust  for  that  purpose. 

Baffington  v,  Maxam  (Mass.)  469 

44  A  derise  of  the  residue  of  testator's  es- 
tate to  one,  "  to  be  disposed  of  by  him  for  such 
charitable  porpoaea  aa  he  shall  think 
proper,"  is  a  deTisein  trust  It  la  not  essential' 
that  the  words  "  In  trust"  be  used. 

White  V.  ViU&n  (Mass.)  485 

40.  The  trustee  of  such  a  trust  is  not  ex- 
empt from  giving  bond.  Id. 

46.  Bequest  "  for  the  special  support  of  the 
worthy,  deserving,  poor,  white,  American,  pro- 
testant,  democratic  widows  and  orphans  resid- 
ing in  the  Town  of  Bridgeport,  Conn.,"  is  not 
v(Sd  for  uncertainty  in  class  designated. 

Beardden  t.  8dg^m$n  of  Bridgeport 

(Conn.)  689 

IX.    LsOACns;     WHEN     TUT;  PATHBNT; 

Chabob  on  land. 

47.  Bequests  by  codicil  stand  on  same  foo^ 
ing,  in  regard  to  payment,  as  bequests  by  will. 

AndT.  .dBm(R.I.)  879 

48.  Where  the  terms  of  a  bequest  import  a 
^fitt  and  a  direction  to  pay  at  a  aubaeonent 
time,  the  legacy  vests  at  the  death  of  the  tes- 
tator and  not  at  the  time  of  payment 

Cases  cited  (Conn.)  815 

49.  Where  the  eift  Is  to  be  serered  in$tan(% 
from  the  generaTeatate  for  the  benefit  of  the 
legatee,  and  In  the  meantime  the  interest  Is  to 
he  paid  to  him,  it  Is  indicative  of  the  Intent  of 
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the  testator  that  the  leeatee  shall,  at  all  events, 
have  the  principal  and  is  to  weit  only  for  the 
payment  until  the  day  fixed. 

Cases  cited  (Conn.)  815 

50.  When  will  devises  whole  estate  to  one 
for  life  aod  codicil  provides  legacies  to  othera. 
codicil  changes  wUl  to  tlutt  extent;  l^a- 
cles  are  paTable  in  the  usual  time  and  are  not 
subject  to  the  life  estate. 

Beard^  r.  BeleeOnm  of  ^i^beport 

(Conn.)  689 

51.  PoBtponement  of  payment  of  devise 
is  question  of  intention. 

Bordm  v.  JenJu  (Mass.)  706 

IS.  Lesacies  efaar|fed  on  the  land  are  an 
equitable  lien  on  the  entire  real  estate;  but 
the  part  undisposed  of  by  the  residuary  devisee 
should  be  first  applied  in  payment. 

Lot^  T.  Baymond  (Vt.)  405 

S8.  The  EngHeh  doctrine,  that  where  a 
lemcy  payable  In  flxturo  is  a  cbarge  on 

leal  estate  it  is  discharged  bjf  the  death  of  the 
legatee  before  the  time  of  payment,  Is  sot  law 
in  Rhode  Island. 

Pond  T.  AUm  (R.  I.)  879 

X.  Lapbbd  Leoacieb. 

54.  Inaresiduarytestamentarydisposltlonto 
sons,  deviaees  being  individually  named  take 
as  tenants  in  common;  on  death  of  one* 
devise  lapses  and  iKComes  intestate  estate; 
residuary  devise  carries  lapsed  devises,  but  not 
gifts  which  UaX  with  the  residue  Itself. 

C%«reA  T.  OfturoA  (R  1.)  189 

56.  Bequest,  "to  J.  and  M.,  the  additional 
sum  of  fS.OOO  each,"  is  not  a  gift  of  $4,000  to 
a  class,  going  to  survivor;  if  one  dies,  legacy 
to  him  lapses. 

Oaflin  V.  TiUon  (Mass.)  728 

XI.  Actions;  Leoatebs. 

56.  Pecuniarr^  legatee  may  sue  for 
legacy,  within  three  years  from  grant  of 
letters,  without  giving  refunding  bond.  P.  8. 
cbap.  187,  applies  to  distributees. 

metre  v.  Wood  (R.  I.)  804 

67.  Legacy  less  than  debt  owinsf  by 
leeatee  to  estate  cannot  be  subjected  to  a 
judgment  against  him. 

Armow  T.  KendaM  (R.  I.)  802 

58.  Legatee  owing  estate,  entitled  only  to  ex- 
cess of  legacy  over  debt.  Id. 

69.  Equity  may  sequester  rents  of  realty 
charged  with  payment  of  debts  or  legacies. 
Pimd  T.  Aain  (R.  I.)  879 

XIL  Pabtiodub  Dettbbs  Cowbtbued. 

.  60.  FuticulaT  vrill  construed,  as  to  lapsing 
of  bequest  upon  death  of  legatee  before  death 
of  testator  and  distribution  of  share  of 
devisee  djing  afier  testator. 

Ooddard  v.  Whitney  (M^.)  I9g 

61.  By  statute  (1877,  chap.  304),  tlie  Ameri- 
can Legion  of  Honor  and  the  Knights  of  Py- 
thias were  empowered  to  insure  the  life  of  a 
member  for  the  benefit  of  "the  widow  or 
other  dependents  upon  a  deceased  member" 
and  such  fund  was  exempted  from  liability  to 

N.  B.  R.,  T.  L 


creditors.  Cerilflcates  of  insurance  wa«  issued 
by  each  of  the  societies  to  a  member  payable 
to  his  wife  and  subject  to  such  further  disposal 
as  he  might  thereafter  direct  Subsequently 
the  Act  of  1882,  chap.  196,  g  2,  added  to  th« 
class  of  beneficiaries  after  the  words  "orphans" 
"or  other  relatives  of  deceased  members."  The 
wife  of  the  member  so  named  as  payee  in  the 
two  certiflcatee  died  and  the  manber  by  will 
bequeathed  the  sum  payable  on  each  certificate 
to  the  claimant  with  whom  he  liad  made  a  con- 
tract  of  marriafce.  Both  funds  were  claimed 
by  the  memtiers  legatee,  his  mother  and  his 
sister.  Held,  after  the  finding  of  the  Supuior 
Court,  that  the  legatee  and  the  sister  were  not 
dependent  upon  deceased,  that  the  mother 
alone  was  entitled  to  both  funds  and  the  Act  of 
1883,  subsequent  to  the  contracts  of  insuralce 
did  not  entittethe  sister  to  any  part  of  thefoods. 

8uprtme  CouneU  Amtriean  Legion  of  Boner 
T.  Any  (Hassj  715 

.HSsttT.  jWrrfMass.)  715 

DISCHABGE. 

Sbb  Bakkbtjptct;  Insolvency;  Release. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

1.  The  Act  of  1884,  No.  112.  saiboilzfngtfae 
Governor  to  appoint  special  proeecatoisof 
criminal  ofFenses,  Is  not  In  conflict  with  tliat 
article  of  the  Constitution  which  requires  Uiat 
"State  Attorney  shall  be  elected,"  etc. 

Be  BneU  (Vt.)  279 

3.  Where  defendant  and  bis  copartner  were 
Indicted  for  arson  and  it  appeared  that  the 
latter  was  on  the  premises  shortly  before  the 
fire,  it  was  not  error  for  the  District  AXtataey 
to  comment  upon  defendant's  omission  to 
call  him  as  a  witoess. 

Ommonueatih  v.  StakeB,  (Mass.)  104 

DIVORCE. 

See  HnsBASD  and  Wife. 

DOGS. 

8es  Ahdcals. 

DOWER. 

1.  The  right  of  a  widow  In  premises  set 
out  to  her  as  a  homestead,  under  the  Act  of 
1866,  is  an  estate  for  Ufis  and  may  be 
aUenated. 

Lake  v.  Page  (N.  H.)  ll« 

2.  Right  of  widow's  dower  Is  a  mere  chose 
in  action  until  assigned  and  not  subject  to 

payment  of  her  debtst  neglect  to  have  as- 
signed not  a  fraud  to  give  jurisdiction  In  equity. 
Maxon  v.  Qray  (R.  I.)  37 

8.  Demand  Is  good,  althou^  for  more 
land  than  Is  deMriud  In  writ  in  actim  of 

dower.  ^ 

Wmianu  v.  WSHatM  (Me.)  0T9 

4.  Demand  need  not  be  made  by  divorced 
wife  upon  cotenants  of  former  husband.  Id. 

5.  Demandant's  husband  held  lands  by  de- 
scent from  his  father, whose  widow  was  entitled 
to  dower  thoeio ;  widow  ^iplied  for  sssignmeDt 
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Draihs  asu  Skwkbs, 

•of  down,  which  wu  made  without  objectlcm: 
MMignmpnt  bound  all  j^rOmm  and  de- 
iaatea  denuuidsnt's  right  to  dower  therdn. 

Id. 

6.  Widow  has  right  to  priority  la  payment 
of  log»cy  ta  consideration  of  relinquishing 
dower;  but  when  she  has  no  dower  right,  as 
where  there  has  been  a  settlement  In  Iwu  has 

no  precedence. 

Borden  t.  JerJa  (Mass.)  70Q 


ElBOTHBBT  I. 
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who  was  not  a  pwrty  or 


7.  The  jndsment  In  an  action  of  dower 
la  not  binding  on  one  wl 
privy. 

Stone  T.  Merra  (He.)  290 

8.  A  tenmai  in  fee  simple  of  land,  mbject 
to  s  widow's  dower  or  life  estate  in  an  un- 
divided  half,  may  have  pajrtitloB. 

Allen  V.  Libbep  (Mass.)  73 

0.  A.  wife  in  the  lifetime  of  her  husband, 
can  bar  her  rifht  of  dower  In  no  other  mode 
tban  prescribed  07  statute;  a  conveyance  there- 
of by  deed  signed  bv  the  husband  will  not 
opmte  agaliut  tia  by  way  of  equitable  es- 
toppel. 

Ma»m  T.  Meum  (Mass.)  106 

10.  Under  Sfoss.  statute,  when  widow  ae< 
«epta  provision  of  wlll»  she  is  not  entitled 
to  dower,  unless  intention  plainly  appears; 
failure  to  waive  provision  of  will  operates  as 
acceptance  in  lieu  of  dower. 

Borden  v.  Jenke  (Mass.)  705 

11.  Deed  by  owner  in  fee  reserved  house 
occupied  by  doweress;  held,  entire  estate  In 
house  and  land  under  it  was  excepted  and  that 
reversion  thereof  did  not  pass. 

Kimbail  v.  WUhinglon  (Mase.)  757 

DRAINS  AND  SEWERS. 

1.  Where  a  laborer  was  injured  by  the  falling 
of  earth  or  the  caving  in  of  a  city  sewer  caused 
by  the  negligence  of  the  foreman,  superintend- 
-cnt,  or  overseer,  employed  by  the  dty,  h(Jd. 
the  city  was  not  liable  bec&use  the  nefU^^ce 
was  that  of  a  fellow  servant. 

Oonlei/  V.  Portland  (Me. )  797 

3.  The  entry  npon  land  by  a  dty  for 

constructing  a  sewer  or  way,  must  be  after  and 
not  before  the  taking  of  Uie  land;  yet  where 
the  city  baa  legally  done  some  work  on  the 
land  resumption  of  such  work  within  two 
years  will  not  render  U  liable  to  trespass  under 
the  statute. 

WOeoxy.       cf  New  Bedford  Qiaisa.)  754 

EASEMENT. 

I.  Cbbation;  Extent  or. 

II.  AbAMDOKXEKT;  ExTINaUIBHlCSHT. 

I.  Creation;  Extent  or. 

1.  Clause  In  deed,  "Except  a  right  which  is 
reserved  to  draw  water  at  the  weifon  the  west 
line  of  said  land,"  means  near  the  west  line, 
and  Is  deemed  Inserted  to  create  easement  in 
grantor. 

Magaire  v.  Sturtevant  (Mass.)  518 
3.  The  owner  of  the  s<^  over  which  an- 
other has  an  easemoit  of  flowage.  Is  entitled 
to  the  herbage. 

Cases  cited  (Hasi.)  449 

S.  E.        T.  L 


8.  A  person  haTins  the  ri^t  of  flowage 
through  another's  land,  while  not  exercising 
his  right  haa  no  licht  to  interfere  with  ordinary 
farm  fences  nuRnt^ned  by  the  owner  of  the 
servient  estate  for  the  protection  of  bis  land. 
SmiOi  V.  Zangeuxud  (Mass.)  449 

4.  One  having  right  of  way  appurtenant  to 
his  land  may  remove  unlawful  obstmetions; 
intention  to  make  unjustifiable  use  of  way  at 
future  time  does  not  make  him  a  trespasser, 
^Ve»  V.  De  ViU  (Mase.)  740 

6.  Grant  of  riffbt  of  way;  when  personal 
Is  not  assignable  or  inheritable,  and  cannot 
pass  to  a  trustee  in  insolvency  or  to  a  corpora- 
tion succeeding  the  individual  grantees. 

Hall  V.  Amutronu  (Conn.)  831 

6.  Where  a  clause  In  a  deed  U  strictly  an  ex- 
ception, the  part  excepted  remains  in  the 
grantor  as  of  his  former  title;  but  where 
the  effect  of  the  clause  Is  to  create  some 
right  or  easement,  not  before  existing,  it  Is  a 
reservation  operating  by  way  of  an 
implied  grant;  and  on  its  acceptance  by  the 
grantee  ia  the  deed,  the  reservation  contaming 
no  words  of  Inheritance,  the  vendor  has  only 
a  life  estate  in  the  easement. 

Bean  v.  French  (Mass.)  213 

7.  A  school  district  erected  a  one-story  build- 
ing and,  by  recorded  instrument  called  a  lease, 
contracted  with  individuals  for  the  construc- 
tion of  a  second  story,  to  be  used  by  them  "so 
long  as  the  house  shall  Btand"  with  easements 
of  way,  etc.,  and  BO  it  was  occupied  for  80 
years;  held,  a  cmtveyance  of  "school  house 
and  lot  under  hall"  did  not  convey  any  title  to 
second  story. 

Pta&a  V.  Slethm  (Me.)  268 

II.  AbAI«I>ONHBNT;  EXTmOtnSHHENT. 

8.  Mere  nonnser,  even  for  twenty  yearn, 
will  not  conclusively  diow  an  abandonment  of 
right  of  way. 

Cases  cited  (Ma&s.)  484 
9-  Nonuser  for  more  than  twenty  years  with 
adverse  use  of  the  servient  estate  inconaistent 
with  the  existence  of  an  easement  will  extin- 
guish it. 

Cases  dted  (Mass.)  449 

10.  Owner  of  easement  having  a  mill  privi- 
lege, may  abandon  It;  mere  nonuser  does  not 
show  abandonment;  to  have  that  effect,  non- 
user  must  lie  accompanied  with  decided  acts 
showing  intention  to  abandon. 

Eddyv.  0^(Mass.)  674 

11.  Where  the  owner  of  the  dominant  es- 
tate elose  his  access  to  a  way  over  adjoining 
premises,  with  intention  of  abandoning  the 
way,  it  operates  as  a  present  abandonment  of 
the  easement,  which  does  not  pass  to  a  subse- 
quent grantee. 

King  v.  Murp^  (Maaa.)  484 

EJECTMENT. 

L  When  LIES. 

II.  Fi^ADisa;     EvTDEHCE;  Dauaoks; 
Practice. 

I.  When  libs. 
1,  A  real  aetion  lies  at  common  law  fiw 
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m,  rwiader  of  land  la  fee  expectant  on 
the  (enainatlon  of  a  life  eitate,  and  audi  an  ac- 
tion Is  m  plain,  adeaa«te  and  complete 
remmSy  for  the  remarndetmaB  whose  tHIe 

is  disputed. 

Walker  v.  Walker  (N.  H.)  880 

3.  Cause  of  action  for  mesne  proflta  ac- 
crues when  the  trespasses  are  committed,  and 
not  after  recoTerr  Id  ejectmeot,  and  a  recovery 
can  he  had  only  for  anch  time  aa  Ilea  wi^ln 
the  Umlta  of  the  Statnte  of  Limitations. 

MerrethoffY.  Tripp  (R.  I.)  46 

n.  PLUDDsa;  Evidxhcb;  DAJCAeES;  Prao- 

TICK. 

8.  Deelwration  In  treapaas  and  ejectment 
must  show  plalntUTa  estate. 

2b^T.  (TIMtiR.  I.)  803 

4.  General  lame  aod  special  pleas  plead- 
ed; verdict  on  general  Isaue,  In  effect  verdict 
on  alt  the  pleas. 

Burdiek  v.  Btirdiek  (R.  I.)  861 
6,  Recovery  in  ejectment  must  be  for  a 
definite  portion  of  the  premises  described  in 
the  declaration,  and  the  verdict  canoot  be  for 
the  excess,  in  value  of  a  homestead  interest 
Canjkid  V.  Bard  (Vt.)  861 

6.  Id  actionformesneprofltecoanselfees 
paid  by  plaintiff  In  ejectment  cannot  be  recoT- 
ered. 

Berreaboffv.  Tripp  (R.  L)  46 

7.  PonitlTa  daaaaces  are  allowed  to  an 
action  for  menu  proflta,  only  when  UiedefeDd- 
aot  has  shown  maUce  or  baa  faith.  Id. 

8.  One  taking  conTej-anee  and  not  re- 
cording it,  is  bound  hj  judgment  in 
ejectment  against  erantor,  execution  having 
been  previously  levied. 

Smith  V.  Hodtdon  (Me.)  787 

0.  On  death  of  defSandantt  citation  to  all 
interested,  without  naming  anyone,  to  defend, 
will  not  authorlae  entry  of  Jnagment  for  land 
or  for  costs.   R  8.  chap.  104. 

Tr(uk  V.  Traik  (Me.)  662 
10.  The  bend  reqnlred  on  taking  exceptions 
to  mllngs  of  a  special  court  of  Common  Pleas 
provided  by  R  I.  Pub.  Stat  chap.  195,  %  S, 
covers  damages  incurred  by  wroneful  occupa- 
tion where  relatlou  of  landlord  and  tenaot  had 
never  existed. 

Union  Co.  v.  WhiOey  qi.  I.)  47 

ELECTIONS. 

Seb  Voters  asd  Eleotioks. 

EMANCIPATION. 

See  Pabkitt  ahd  Child. 

EMBEZZLEMENT. 

1.  Evidence  as  to  similar  transactions  of 
the  same  eeneral  character  is  admissible  to 
show  crimloal  intent,  although  It  does  not,  in 
terms,  refer  to  the  spedflc  matters  charged  in 
indictment. 

Oommonvmlth  v.  Satctelle  (Mass.)  690 
8.  Embezzlement  retalos  so  much  of  the 
character  of  larceny  that  it  la  essential  to 
the  commlarion  of  Uie  crime  that  the  owner 

H.  e.  B  ,  V.  X. 


Squitt  L 

be  deprlred  of  the  property  owibewt led, 

by  an  adverse  holding  or  use. 

Ommojuoeatth  v.  Bite  (Haas.)  214 

8.  WhereatowntreaenrorcredltsIilniKlf 
with  lawful  payments  made  out  of  Uie  pro- 
ceeds of  notes  drawn  by  him  as  treasarer,  but 
fails  to  charge  himself  with  the  n<Aes,  he  e&o- 
not  be  eharged  with  embeaalraient  as 
to  the  portion  of  the  proeeeds  nsed  and  in- 
tended  to  be  used  lawftdly,  even  If  the  use 
was  contrived  as  part  of  a  scheme  to  defraud 
the  town.  Id. 

4.  A  note  and  mortgage  made  by  a  mother 
to  protect  her  son  from  prosecution  for 
onoezzlaaaeitt  will  be  canceled,  aa  without 
oonatderatloD  ud  obtained  by  nndueinflaenee. 
meg  T.  GrwM  (R  L)  IT 

EMINENT  DOMAIN. 

See  Municipal  CoBPOBAnoifB;  R&zlboas 
CoBiPABDEcs;  Wats. 

1.  Interests  in  water  may  be  taken  for 

public  utility. 

Hamor  v.  Bar  Barber  Water  Go.  (He.)  691 

a.  Legal  taking  of  private  properQr  undw 
eminent  domain  must  be  evlaeaced  br 
wriUng  descrlblns  estate  taken,  and  this  mu 
applies  to  taking  of  interests  In  water  as  well 
aain  Iwd.  A- 

8.  Bailroad  company,  after  acqniring  ri{^ 
to  land,  so  long  as  it  does  not  Inrringe  any 
common  land  rights  of  adjacent  owners,  Is  not 
liable  for  damages  for  cutting  off  natural 
drainage,  shutting  off  view,  light  and  air,  etc. 
Oaut^  V.  Om  Oobmg  B.  B,  Go. 

(Haas.)  Wft 

4.  night  in  equi^  of  mortgagee  to  have 
damages  received  for  mnrtgagea  land  takea 
for  public  use  applied  on  his  debt  Is  not  taken 
away  by  Mass.  A.ct  1881,  chap.  110,  provldhig 
statutory  proceeding,  unless  nude  a  party. 

Woodf,  Ifssttorvtvft  (Hasa.)  SM 

5.  Owner  of  pmmerty  legallT-  takea 
under  eminent  domain  can  recover  dama^ 
only  in  statutory  manner;  but  if  taken  01^ 
gmMj  can  recover  In  action  on  the  ease. 

B<Ktwr  V.  Bar  Barbor  Water  Oo.  (Me.)  691 

EQUITY. 

I.  JUBIBDICnON. 
II.  FRADD;  ACCIDKUT  OB  HiSTAKE. 

lil.  Quia TutKT  Actions;  Clodd  OK  TiTLi. 
IV.  Actioks;  Plkading;  Eviubncb;Fbao- 

TICE. 

SeeAccoc2tt:  InjimcTioH;  Maxxkb;  Rb- 

CEITEB;  ^QOXaTRATIOS;  TBCBTS. 

I.  JUBISDICnON. 

1.  Partition  between  tenute  In  common. 
In  equity,  is  matter  of  rig^t;  equity  lias  con- 
current jurlBdlction. 

Noah  V.  Simpeoa  (Me  )  699 

2.  Jurisdiction  of  equity  for  diaeovwry 
and  aeeonnt. 

IFsMv..PUtop  (Me.)  89S 
8.  Equitable  jurisdiction  for  accotmts.  ex- 
tends to  cases  where  there  ue  drcumstaiKtA 
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of  complication  for  dI£Bcu1tiea  In  the  way  of 
adequate  relief  at  Jaw,  evrai  If  the  accounts 
are  all  on  one  side. 

Coses  cited  (He.)  290 

4.  For  some  years  before  the  death  of  a 
mofber  her  two  sons  managed  her  proper^, 
RcndaUng  of  bonds,  stock  and  money,  th^ 
changed  Its  form  and  coDverted  it  to  their  own 
tise,  and  after  her  death  refused  to  account 
therefor  with  the  administrator.  Held,  that 
equltT  was  a  proper  remedy  for  an  account. 

Webb  V.  Fuller  (Me.)  295 

5.  Equity  will  not  enforce  a  forfeiture  for 
a  breach  of  a  condition  subsequent. 

Birmingham  t.  Leaan  (Me.)  260 

6.  Bill  by  ft  null  Bkinorl^  of  members 
of  the  Patrons  of  Husbandry,  an  anincor- 
pontted  Joint  atoek  eompany,  for  a  re- 
ceiver and  sale  and  distribution  of  property 
dismissed  where  evidence  showed  propertv 
only  to  consist  of  $100  and  a  building,  well 
suited  for  purposes  of  the  Hociety,  that  a  ma- 
jority opposed  the  plaintiffs'  bill,  and  that  the 
stock  of  plaintiffs  might  he  sold  for  as  much 
or  more  Uian  would  result  to  them  aftw  sale 
and  dlstrfbutfon. 

Hinckley  v.  BletJienQlLei.)  TO4 

U.  Fraud:  Accmsnr  ob  Mistake. 

7.  The  grantor  of  a  deed  procured  by  fraud* 
vlent  repreeentationB  and  who  repudiated 
it,  is  not  a  necessary  party  to  a  bill  vif  s  sub- 
sequent vendee  to  cancel  it. 

Paine  v.  Baker  (R.  I.)  168 

8.  Where  the  grantee  of  a  warranty  deed 
R£aln8t  whom  judgraeDt  had  gone,  in  an  action 
of  trespass  by  one  having  a  right  of  fishery  in 
the  premises,  induced  his  grantor  to  make  a 
bond  of  indemnity  conditioned  to  pay  the  judg- 
ment Id  trespass  and  costs; — Held,  represen- 
tations honestly  made,  though  nntme* 
that  the  grantor  was  in  law  liable  under  his 
covenants,  were  not  fraud  to  cancel  the  bond. 

AhboU  T.  Treat  {TA.6.)  694 

9.  Blistake,  to  be  ground  for  equitable  re- 
lief, must  be  of  a  material  nature  and  must 
have  l>een  the  determining  grotmd  of  the  trans- 
acUoD. 

Cases  cited  (Conn.)  18l» 

10.  A  voluntary  settlement,  to  trust 
without  reservation,  is  irrevocable,  except  for 
mistake,  fraud  or  undue  influence. 

Keyee  v.  CarUor^  (Mass.)  916 

11.  Bill  in  equity  will  not  lie  against  admin- 
istrator of  mamed  woman's  estate  to  recover 
bond  claimed  to  be  given  by  mistake  to  in- 
testate in  her  lifetime,  because  there  Is  ade* 
qoate  remedy  at  law. 

SimthtDffrth  T.  KimbalCt  Admr.  (Vt)  849 

13.  Where  a  gift  was  made  by  the  payee  of  a 
promissory  note,  equity  will  compel  the  ad- 
ministrator of  the  payee  to  indorse  the  note  to 
the  donee,  it  appearing  that  the  indorsement 
vas  omitted  by  the  payee  through  accident. 
Eodge  V.  Cole  (Mass.)  98 

18.  A  mortcag^e*  Edgned  and  recorded  but 
omitting  ueium,  may  be  reformed  by  the  ad- 
dition of  seals  against  a  subsequent  attaching 
creditor  having  notice. 

BitUoek  V.  Whipp  (R.  I.)  809 

»■  E.  B.,  T.  I. 


14.  At  the  suit  of  a  town,  equl^  will  correct 
the  4Hnission  of  an  option  for  redomp* 
tienof  town  bonds  In  the  bands  of  a  pur- 
chaser with  notice  of  the  mistake,  though  the 
ofBcers  of  the  town  signed  them  without  read- 
ing and  several  years  elapsed  after  discovery 
before  sent  tocorrect  Park  Ch,  J.,  and  Car- 
penter  J.  dissenting. 

Towno/Euex  t.  Bay  (Conn.).  18a 

III.  Quia  Timet  Acnons;  Cloitd  on  Title. 

16.  Chap.  48  of  Laws  1888,  does  not  an- 
thoriie  a  bill  in  equity  to  establish  the  title 
to  real  estate,  in  a  case  In  which  there  is  a 
plain. adequate  and  complete  remedy  at  law. 

Walker  v.  Walker  (N.  H.)  a.iO 

16.  Equity  will  not  Interfere  to  remove  a 
cloud,  In  favor  of  a  party  out  of  posses-" 

sion,  claiming  under  legal  title,  against  one 
In  possession  under  an  illegal  tax  title. 

Weatier  v.  Arnold  (R.  I.)  129 

17.  A  bill  in  equity  may  be  maintained, 
by  an  attaching  creditor,  to  remove  the 
cloud  of  a  tax  deed  upon  the  title  to  real 
estate  of  the  debtor  which  he  has  attached. 

Perhamy.  Saverhilt FOier  Co.  (N.  H.)  85* 

16.  A  petition  under  R.  8.  chap.  104.  47, 
48.  praying  that  the  remondent  be  aum- 
moned  into  court  to  show  cause  why  he 
should  not  bring  an  action  to  try  an  as- 
serted title  to  real  estate,  should  contsin 
such  a  description  of  the  te^  estate  as  will 
give  notice  to  the  respondent  to  what  land 
tne  petition  referred. 

OUwr  V.  Lo<^  (Me.)  839- 

IV.  AcTioHB;  FLBAnme;  EviDEiroE;  Fbao- 

TICB. 

19.  A  suit  In  equity  Is  not  commenced 
until  the  bm  is  flled. 

OarkT.  Saytoa  (N.  H.)  4»- 

20.  When  the  cause  of  action  did  not 
exist  at  the  time  the  suit  was  commenced,  the 
suit  cannot  be  maintained  by  a  sup- 
plemental bill  setting  out  the  cause  of 
action  after  it  had  arisen. 

Birmingham  v.  Letan  (Me.)  260- 
31.  An  assignee  of  a  claim  in  suit  in 
equity  proceedings  Is  not  required  to  in- 
dorse the  bUl  In  equity,  or  the  writ  in 
which  the  bill  may  he  inserted  by,  R  8.  chap. 
83.6§128.  129. 

Sevens  v.  Shaw  (Me.)  886 
22.  A  bill  in  equity  cannot  be  amended 
by  engrafting  upon  ft  anything  which  arose 
after  the  commencement  of  the  suit.  That 
must  be  presented  by  supplemental 
bill. 

Birmingham  t.  Utan  (Me.)  S6& 
28.  Oath  to  answer  will  not  make  it  evi- 
dence, where  bill  did  not  require  answer  un- 
der oath. 

atay  V.  Tbttifl  (He.)  66» 

24.  Under  Public  Statutes,  R.  I.  chap. 
198.  §  9,  which  gives  to  either  party  inequity 
proceedings  the  right  to  a  jury  trial  of  ques- 
tions of  fact  raised  by  the  pleadings,  and  pro- 
vides that  the  verdict  shall  he  conclusive  un- 
less set  aside  for  cause,  the  verdict  given 
must  stand  unless  palpably  wrong.. 
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EvmrnrcB  L IL  m.  IV. 


That  the  coart  might  have  drawn  a  dlfFerent 
-CODcluslon  from  the  eridence  ]s  immaterial. 
TUmey  t.  Olafiin  (R  I.)  875 

38.  The  evidence  at  a  Jnry  trial  of  is- 
sues In  equity,  uoder  Public  Statutes,  R.  I. 
chap.  192,  g  9,  was  reported  to  the  court  on  a 
petition  for  a  new  trial.  Held,  that  this  evi- 
dence was  before  the  cuurt  only  fo  support  of 
the  petition  for  a  new  trial,  and  that  for 
the  purposes  of  the  equltj  suit  the  court  could 
only  coDsider  the  pleadings  and  the  ver- 
^ct  of  the  Jury.  Id. 

:j6.  Under  Vt.  R.  L.  g  780,  sapreme  court 
will  not  revise  error  Id  admission  of  testimony 
by  master  nnleaa  exception  Is  taken  and  filed. 
Bruce  T.  OouUnetUal  Ixft  Int.  Co. 

(VL)  686 

27.  A  full  court  will  notvet  aside  a  fladlng  in 
■equity  because  of  improper  ruling  on  evi- 
dence, if  upon  all  the  facts  the  verdict  or  de- 
cree le  satisfactory. 

CarUon  v.  Book^  lot  Co.  (Me.)  474 

JBBROR. 

1,  Writs  of  errorlletodefbetsapparait 

on  record. 

Tyler  v.  S!r»kiiu{TAe.)  666 

2.  AbbroTiated  record  of  Judgment  In 
■default,  complying  with  R.  S.  chap.  79,  §11. 
is  valid. 

LewiikmSUam  MiU  Co.  v.  MerHU 

(He.)  666 

8.  Extended  reeord  should  be  obtained, 
if  oecessary,  to  show  alleged  error  in  law.  Id. 

4.  Party  desiring  to  reverse  Judgment  for 
-error  should  require  clerk  to  complete  and 
atteet  record;  no  relief  can  be  had  by  writ  of 
«rrur  until  this  is  done. 

TyUr  V.  EnHm  (Me.)  666 

£STOPPEIfc 

1.  Deolarailon  of  son  of  par^  to  his 
father  In  presence  of  other  party,  and  fact  that 
father  remained  silent,  admissible  as  ad- 
mission. 

Johnaon  v.  Day  (Me.)  798 

2.  Where  defendant  claims  the  goods  al- 
leged to  have  been  purchased  were  charged  to 
him  without  authority,  evidence  that  they 
were  sect  to  him  marked  with  bis  address  is 
propw  in  connection  with  evidence  of  bills 
■and  drafts  therefor  to  which  he  made  bo 
response  or  repndiatioB* 

EVIDENCE. 

I.  Peesumptions. 

II.  DOCUMENTART. 

III.  Seoondart. 

IV.  PAROI.  OR  EXTBIKSIO. 

V.  Obclaratiohs;  Advissions. 

VI.  Confessions. 
VII.  Opinions;  Experts. 

Tin.  COMPETBNOT;  RelBTANCT. 

Ske  Crihinal  Law  HI;  Death;  Estop- 
pel; Ejectment  II;  Fraud  and  Fraud- 
ulent CONTBTANCES;  iDENTITr;  IkTOX- 

iCATiNo  Liquors  V;  Libel  and  Blan- 
der III;  NEGLroBHCB;  Ksv  Trial; 
Trial;  WinrBsa. 

"K.  E.  B.,  T.  I. 


I.  Prbstopthmib. 

I.  The  fact  that  a  porwm  was  alive  at  a 

certain  time  affords  presumption  that  he  wu 
alive  a  month  later. 

O(nimonwatih  t.  MoQraih  (Haas.)  51S 

IL  DOCUMBNTABT. 

3.  "Record  of  MassachuBetts  Volunteers," 
printed  under  chap.  08  of  the  Resolves  of 
1866,  and  recognized  In  Stat  1866,  chap.  801. 

I I,  is  a  public  doenineni  and  evidence  of 
facts  contained  th«ein. 

atsi  of  Woreetter  v.  InhahitatUt  of 
Iforthborouffh  (Mam.)  644 

8.  Althoughpartiee  who  have  testified  toa 
fact  or  Issue  are  not  entitled,  as  matter  of 
right,  to  fortiiy  their  trntilsaony  by  swearing 

to  other  facts  to  make  their  testimony  more 

Srobably  tnie,  where  no  evidence  U  tntny 
uced  to  show  improhability,  yet  this  role 
cannot  exclude  a  doenmeat  which  ^- 
fords  independent  evidence  of  the  prindpal 
facts  alleged. 

8av>yer  y.  Orr  (tiam.)    ■  611 

4.  Oath  to  answer  will  not  make  it  evl> 
dence  where  bill  In  equity  did  not  require 
answer  under  oath. 

Clay  V.  Towle  (Me.)  669 

in.  Sbcondart. 

5.  Where  a  witness  has  examined  a  jpob- 
lic  record  and  swears  that  he  has  ssadea 
tme  copy,  such  copy  may  be  admitted  te 
show  the  eontente  of  the  record. 

StaU  V.  l4/nde  (Me.)  290 

6.  The  testimony  of  a  lawyer  of  soother 
State  Is  admissible  to  prove  the  laws  of 
that  sister  State. 

Kennard  v.  Kennard  (N.  H.)  168 

7.  Proof  of  forelKa  law  is  a  question  U 
fact  to  be  proved  by  competmt  witnesses. 

JenM  V.  SarrumOe  (N.  H.)  825 

IV.  Parol  OB  ExTBivBio. 

8.  Parol  testimony  la  admissible  to  explain 
a  latent  ambltfui^  In  the  description  la 
a  deed.. 

l^amdt^.OayofBnekton(M»m.)  682 

9.  Parol  evidence  not  admissible  to  prove 
express  tmst. 

linldv.  Mufuum  (Conn.)  8S1 

10.  In  an  action  upon  a  poU^  of  Insnr- 
ance  on  a  "wookni  miU  and  contents" 
parol  evidence  is  admissible  to  Show  what  the 
contents  were. 

Wfuieler  v.  2Vad*r»  Int.  Co.  (N.  H.)  819 

II.  Where  plaintiff  offered  evidence  to 
prove  that  he  made  a  contract  of  purchase  of 
an  Interest  In  a  mine,  on  oral  representation 
of  defendants  and  upon  condition  that  cer- 
tain written  reports  as  to  the  condition  and 
quality  of  the  mine  should  be  verified,  testi- 
mony offered  by  defendants  to  show  that 
contracts  made  by  some  of  the  subscriben, 
who  were  not  present  when  contract  of  plahit- 
iff  waa  made,  were  not  conditional,  la  iocooh 
petent  The  fact  that  some  of  the  anbscriboa 
to  the  agreement  had  lent  monqy  to  the  co» 
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pany  la  not  competent  to  prove  the  ralne  of 
the  stock. 

BruM  T.  Hiekgnm  (Mus.)  708 

T.  Dboxjaationb;  Apuibbiohb. 

13.  DeclaratlODB  of  a  party  ore  material  only 
when  he  speaks  »ninat  his  own  Interest, 

-except  when  part  of  tm  geUa;  advene  posses- 
sion cannot  he  proved  hy  mere  declarations 
■of  party  in  possession. 

Saugatuek  Congregational  Soeiety  v.  East 
Sauffoiuek  SeAool  District  (Conn.)  861 
18.  When  a  Tendor  remains  inpesaes- 
«loB  after  conveyance  alleged  to  have  been  In 
fraud  of  creditors,  his  declarations  as  to  his 
title  are  admissible. 

Oaffood  V.  Eaton  (N.  H.)  114 

14.  DecIaratloD  of  son  of  party  to  his 
father  in  presenoe  of  other  pwrty*  and 
fact  that  lather  remained  silent,  admlsnhle  as 
admission. 

Johnaon  v.  Day  (Me.)  798 

15.  Admissions  of  railroad  freight  Ment 
or  of  freneral  supertatendent,  made  after  deliv- 
ery of  goods,  are  not  competent  to  establish 
UablHty  of  principal  for  injury  to  goods  trans- 
ported. 

Botton  d)  Maina  B.  R  Oo.  v.  Ordwatf 

(Mass.)  721 

10.  No  person  ie  to  be  affeeted  hy  the 
vords  or  acts  of  others*  unless  he  Is  eon- 
neeted  with  them,  either' personally  or  by 
those  whom  he  represents  or  by  whom  he  is 
represented. 

Cases  cited  (Conn.)  886 

TI.  CONTBSBIOHS. 

17.  Confessions  to  be  admissible  ma«t  be 
free  and  ▼olnntATT't  whether  it  Ig  voluatary 
should  be  first  decided  by  court  and  sub- 
mitted to  juTj,  with  instruction  to  exclude  it. 
If  satisfled  from  all  the  evidence  that  It  was 
not  voluntary. 

Oommonv)ealth  v.  Preeca  (Mass.)  S67 

18.  Confession  is  admissible  to  show  crim- 
inal iotentt  although  it  does  not,  in  terms,  re- 
fer to  the  specific  matters  charged  in  indict- 
ment. 

OommmiMaHh  v.  SawtOIe  (Mass.)  590 

19.  Confessloa  drawn  from  7x>anf  boys 

Id  custody,  without  warniog  them  agalost  crlm- 
laatlng  themselves,  la  not  inadmissible  as  mat- 
ter of  law,  but  Its  weight  must  be  left  to  the 
Jury. 

Ommanueatth  t.  Preeee  (Mass.)  M7 

TIL  Opiitions;  Bxpbets. 

20.  Exclusion  of  opinion  of  witness. 
Carpenter  V.  Corinth  {Vt.)  408 

21.  One  who  has  been  engaged  in  buying, 
setline  and  cutting  hay,  for  fifteen  y^rs,  is 
^ualined  to  give  an  opinion  In  his  own  be- 
half as  to  value  of  bay. 

Potion  V.  BeU  (Mass.)  561 

83.  There  Is  no  rule  which  requires  a  wit- 
ness to  he  an  expert,  to  testify  to  size,  shape, 
and  appearance  of  a  visible  object,  as  a  jewel. 
Btrney  v.  Dintmore  (Mass,)  546 

38.  The  effect  of  a  bridge  m  an  obstroe- 

».  X.  B..  T.  I. 


tion  of  a  river  may  be' a  subject  for  the  testi- 
mony of  espOTts;  and  their  opinions  are  not  ex- 
cluded     the  question  being  the  issue  to  be 

decided. 

Gault  V.  Omwrd  B.  B.  Co.  (N.  H.)  264 

34.  In  an  action  for  Injury  caused  by  a 
board  falling  from  a  building  In  course  of 
construction,  defense  being  .hat  defendant  bad 
sublet  his  contract,  expert  iestimony  is  Inad- 
mlsslUe  to  show  that  the  ecnwiaeniitioB 
was  inadequate  and  eontnhct  uimsnaL 

Bamey  v.  Slaw  (Mass.)  916 

35.  Whether  a  hishwM  was  in  good  re- 

Siair  at  the  time  of  the  accident  Is  not  a  sub- 
set for  expert  testimony. 

Ttan  T.  Wmam  (R  I.)  128 

yilL  COICFXTSKOT;  BlLBTAHOT. 

30.  The  iMve  bdng  whether  the  defend- 
ant was  negligent  in  driving  at  the  Hmeof  the 
collision  with  the  plaintiff,  former  acts  of  neg- 
ligence in  driving  are  not  admissible. 

Whitney -v.  QrouOAzea.)  612 

37.  Questions  on  erossozaaiinatioBt  upon 
collateral  and  Immatwlal  matter,  are  In  dlscre- 
don  of  court 

OommontDeaUh  v.  FUzpatrick  (Mass.)  646 

38.  The  Jury  may  find  from  theappear- 
aneeof  a  young  man,  without  oUierenoence, 
that  he  was  not  twenty-one  years  old. 

Cases  cited  (Mass.)  336 

39.  Evidence  of  eUrk  la  public  ofllce,  as 
the  Adjutant  (General's  Department,  is  compe- 
tent, as  to  course  of  business,  preceding  his  en- 
try into  the  office. 

City  of  Worcegter  v.  InhdbitanU  cf  North- 
boTough  (Mass.)  644 
80.  The  question  was  whether  the  plaintiff, 
while  selectman,  borrowed  and  paid  to  the  de- 
fendant's treasurer  for  Its  benefit  the  sum  of 
$800.  The  treasurer  denied  It,  and  tostrength- 
en  his  testimony,  his  book  of  accounts  was  In- 
troduced, on  which  there  was  no  vntry  of 
such  payment;  held,  evidence  was  not  admis- 
sible in  rebuttal  to  prove  other  discrepancies 
in  the  treasurer's  accounts,  to  weaken  the  evi- 
dence of  nonentry. 

Bumham  v.  Town  of  Strafford  (Vt.)  845 

EXCEPTIONS. 

1.  Error  must  alBrmatiTely  appear. 

to  sustain  exception. 

Johnton  V.  Day  (He.)  793 
3.  Exception  cannot  be  sustained  to  the  ad- 
mission of  immaterial  eTidencOf  which 
was  not  prejudicial. 

Wam&r  v.  Jones  (Mass.)  084 

3.  Reftisal  of  nonsuit  Is  ordinarily  no 

ground  for  exception. 

Biyton  V.  Sherbunui  (It.  I.)  868 

4.  Exceptions  taken  in  tbe  court  l>elow  can' 
not  be  heard  In  this  court  until  the  case  has 
been  flniUly  disposed  of  or  is  ripe  for  judg- 
ment In  the  court  below. 

Oomina  v.  Tumer't  FaiU  Co.  (Mass.)  316 

0.  Bill  of  exceptions  staled  general  ex- 
ception to  five  pages  of  charge.  Held,  not 
summary  exceptions  required  by  R.  8.  chap. 
77,  §  61,  and  should  not  be  allowed. 
I      Biektr  v.  lAavttt  (Ble.)  703 

Digitized  by  Google 


D58 


EZKOUTIOR. 


BZBCDTOBS  AKD  AmfTHTrTBATOBS  L  IL  III.  IV. 


0.  A  point  not  brought  to  attention  of  court 
at  trial  cMnot  be  raised  In  Bupreme  court 
for  first  time> 

Titibotv.  Taunton  (illim.)  615 

7.  Where  exceptions  to  a  reftooo's  re- 
port do  not  Beem  to  have  been  of  eulBclent 
importance  to  warrant  the  transfer  to  the  law 
tprm.  the  case  will  be  discharged. 

Mhrol  V.  Smffff  (N.  H.)  118 

8.  When  a  case  has  been  he»rd  by  the 
eonrt  of  common  pleas  without  a  jury,  both 
as  to  law  and  facts,  and  the  facts  as  found  br 
the  court  are  brought  upon  the  record  by  a  bill 
of  exceptions.  Pub.  Btat.  R.  I.  cap.  aSff,  %  10. 
gives  the  supreme  court  power  to  revli.  t  the 
rulings  of  law  made  by  the  court  of  common 
pleas  upon  the  facts  so  found. 

RexToth  T.  CWn  (R.  I.)  85 

EXECUTION. 

1.  Legacy  less  than  debt  owing  by  legatee 
to  estate  cannot  be  subjected  to  a  judgment 
against  him. 

Armour  v.  Kendall  (R.  I.)  803 

2.  Landa  held  by  one  as  tmatee  or  mort- 
gagee, under  deed  absolute,  cannot  be  taken  on 
executioQ  by  one  havlDg  actual  notice. 

Clark  V.  FalHon  (Mass.)  725 
8.  Personal  property  eubject  to  a 
mortgra^  cannot  ue  taken  on  execution 
against  the  mortngor,  except  in  a  suit  In  which 
it  has  been  attached  on  metne  process. 

Cases  cited  (Mass.)  407 

4.  Where  there  is  a  valid  attachment  of 
mortgaged  personal  property,  and  the 
mortgagee  appears,  and  the  mortgage  is  ad- 
judged valid  and  is  satisfied  by  the  attachment 
creditor,  the  property  Is  subject  to  sale  under 
execution;  and  the  fact  that  the  mortgage  was 
paid  five  minutes  after  the  execation  lerled  la 
ImmateriiU. 

laomla    IaxdU  (Mass.)  496 

5.  Lawyer's  law  books  not  mxaaupt  from 
execution,  under  P.  8.  chap.  200.  g  4. 

Ftmm  of  Church  (R  L)  88S 

6.  A  levy  under  R.  B.  cbap.  76,  %  4,  Is  not 
void  because  it  takes  two  parcels  of  a  farm  ' 
lying  side  by  side,  at  separate  instead  of 
joint  appraisal. 

Batfiom  T.  Ooraon  (Me.)  S84 

7.  A  levy  upon  real  estate  Is  not  Invali- 
dated beoanse  it  embraf^s  other  land 
than  that  belonging  to  t  he  debtor. 

Virgid  v.  8tet*on(tA&.)  283 

8.  Execation  sale  of  defendant's  Interest  in  I 
real  estate  Is  not  rendered  Invalid  by  omis* 
sion  to  levy  on  and  sell  his  equity  of  re> 
demption  therein  as  such. 

Cowla  V.  DidUnmn  (Mass.)  618 
0.  A  purchaser  of  real  estate  at  an  ex- 
ecution  sale  may.  In  equity,  avoid  convey- 
ances  prevlousl}^  made  by  the  judgment  debt- 
or in  fraud  of  his  creditors.  \ 
Belehsr  v.  Arnold  (R.  L)  15  j 

EXECUTOBS  AND  ABMUnSTRA.  > 
TORS.  I 

I.  APPOnmuENT;  Revocation.  i 
II.  Admixibtratobs  Db  Bonis  NoH.  i 

E.  E.  R.,  V.  I. 


III.  Joint  ExaouroBS. 

IV.  FoRBioN  ExBctrroRS. 

y.  CoKSTRnCTIQff    AND    TdTieATunt  CP 

Wilis. 
VI.  RiGHTa;  LuBn-tTiRs. 
VII.  Accounts;  Covpenbation. 
VIII.  Claims  against  Eutatb:  Sale. 

IX.  Actions  BT  AND  AG*iNaT;  Practice. 

X.  Bonds;  Lubiutikb  of  Subeties. 

\    Skb  Will. 

I.  Apfointhent;  Revocation. 

1.  Oranting  letters;  intereat'of  estate  to  be- 
observed ;  person  entitled  to  reridue  pr^ 
ferred  as  appointee. 

Johnton  v.  Johnson  (R  L)  14T 
a.  W*  died  a  resident  of  Providence. 
i  ters  of  administration  were  granted  to  A  In 
i  Tiverton,  where  W.  had  formerly  i««lded,  and 
Bubsequenttv  letters  of  administration  wen 
granted  In  Providence  to  B.    In  a  blU  of  Inter- 
pleader against  A  and  B  to  determine  which 
was  entitled  to  the  assets  of  W.,  held,  that  the 
letters  of  administration  granted  to  'HvertOB 
were  void;  and  that  want  of  jurisdictiMi  In  the 
Probate  Court  of  Tiverton  could  be  shown  col- 
laterally, although  the  decree  of  the  Probate 
Co  lift  described  W.  as  "late  of  Tiverton." 
Ptopleti  Satingit  Bank  v  WHeox  (R.  I.)  818 
S.  The  cancellation  of  an  administrator's 
bond  by  the  court  of  probate  does  sot  r^ 
Toke  the  appoiirtment  of  the  admlnfslzaiOT, 
nor  does  it  disqualify  him  from  bringing  suit 
as  administrator. 

Clark  V.  Eiee  (R  I.)  182 

H  ADMraisTBATOBB  Db  Bonis  NoN. 

4.  An  administrator  de  henia  non  derives 
hia  title  directly  from  the  testator  and  not 
from  the  executor. 

Cases  cited  ^He.)  65» 

5.  In  the  absence  of  statutory  authority,  sn 
administrator  de  bonit  non  ban  mo  reeoursss 
■gainst  his  offldal  predeeessor  for  Mt- 
tatii  or  maladmlQlatratloQ. 

6.  An  administrator  d0  AmA  iMK  is  offidally 
Interested  In  the  eacecwtor's  bond  to  tbe 

amount  of  the  unadmlnistered  estate;  bat  be 
cannot  sue  thereon  without  the  authority  of  the 

Judge  of  probate  except  where  his  uiterest 
las  i>een  specifically  ascertained. 

WaUmmm  v.  Shekruj/  (Me.)  tS^ 

m.  Joint  ExEct}TORB. 

7.  One  executor  by  his  single  Indorsement 
may  transfer  a  note  made  to  two  execators 
jointly. 

Ouet  cited  (R  I.)  m 

8.  Where  powers  conpli^  with  a  trust 

are  given  to  two  or  more  to  be  executed  by 
them  jointly.  If  one  renounces  the  other  or 
others  will  take  the  poweras  if  it  were  originally 
given  only  to  them,  to  the  end  that  the  trost 
may  not  ml  of  execution  or  sulfer  detriment 
or  delay. 

Petition  ofBaOey  (R  L)  !» 

IV.  FOBBION  EXBCUTOBS. 

9.  Letters  testameutaty  have  no  greater 
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•trati-rllorial  f wee  than  l«tten  of  admlnlt- 

tntion. 

Caaes  cited  (R.  I.)  148 

10.  An  executor  or  admfDlstnitor  under  the 
lawa  of  one  State  cao  indorse  a  note  so  as  to 
«Qable  tbe  Indorsee  to  sue  in  another  State 
where  then  are  no  creditors  hi  the  latter 

Gasea  dted  (R.  L)  14S 

V.  CONSTBUCnOH  AHD  LmOATION  OF  WlLIA 

11.  Suit  for  construction  of  a  will;  all  par- 
ties Interested  should  have  notice. 

lAMOln  V.  Aldrieh  (Mass.)  738 
13.  Where  trustee  attempts  to  settle  rights  of 
parties  by  flctltlons  mcconnt  in  probate 
-court,  SHpreme  court  will  not  construe  will, 
but  reTerae  decree.  Id. 

13.  If  will  is  amUguous,  trnste*  shonld 
Mek  iastmetlonB  by  suit  In  equity;  all  in- 
terested should  have  notice.  Id. 

14.  Sess.  L.  1883,  p.  146,  does  not  authorize 
to  be  paid  out  of  the  estate,  costs  mnd  ez- 
p«nMs  incurred  before  the  appointment  of 
an  executor  and  administrator,  as  In  Utteatlng 
a  will. 

Brown    ^gleaUM  (He.)  808 

YX.  BxoHTO;  LiABtLrrzEa. 

15.  Where  a  tmstee  has,  within  his  authori^ 
and  dlsoretion,  fatvested  In  terminable  se- 
-cnritles.  such  as  municipal  and  corporate 
bonds,  at  a  premium,  it  is  proper  for  him  to 
retain  from  the  actual  income  or  annual  ioter- 
■est  upon  such  securities,  such  amounts  as  will, 
at  the  date  of  the  maturity  of  the  securities, 
leave  the  original  capital  intact,  and  to  pay 
over  to  a  lift  beneftBlary,  only  the  net  In- 
eome  remaining  after  such  deductions,  al- 
though at  the  time  of  account  filed  such  secu- 
rities were  at  a  higher  premium  in  the  stock 
markets.    Holmes,  J.,  dissenting. 

Heto  ETigland  TVuif  Oo.  v  Eftton 

(Mass.)  873 

19.  A  promise  by  an  administrator  to  pay 
*  claim  against  the  estate  does  not  bud 
either  the  estate  or  the  sureties  on  bis  bond 
so  as  to  take  the  case  out  of  the  three  years'  lim- 
itation contained  in  the  Statute. 

Jttdg*  of  Probate  v.  Eau  (N.  H.)  388 

17.  An  executor  df>es  not«  by  ^^Tlng* 
bond  to  pay  his  tesutor's  debts  ana  legacies, 
under  Pub.  Stat.  chap.  139,  6,  7,  make 
the  debts  his  own  so  that  an  action  will  lie 
■against  him  personally  for  them. 

JmkiiM-v.  Fiwd  (Mass.)  306 

18.  Jndgeof  probate,  under  RL.g  3086  era 
Imprison  for  contempt  executor  who  willful- 
ly refuses  to  perform  order  of  probate  court 
to  pay  money  for  maintenance  of  testator's 
widow  and  children  during  s^tlonent  of  es- 
tate. 

Leaeh  v.  I^abody  (Vt.J^  017 

VII.  AccotrBTS;  Cohpenbahon. 

19.  Upon  the  settlement  of  the  account 
«  a  testamentary  trustee  in  the  probate 
eonrt.  It  may  be  determined  whether  a 

K.  K,  T.  L 


som  of  money  should  be  treated  as  the  capital 
or  as  the  iaeoaw  of  a  trust  fund. 
Sm  Baifiaad  Trua  Oo.  t.  Baion 

(Mass.;  873 

20-  When  there  has  been  a  willftii  breach 
of  duty  by  an  executor  or  administrator,  in- 
terest  will  be  allowed  with  ft—"n1  rests. 
Cases  cited  (Maes.)  491 

31.  Decree  of  probate  Judge  on  settlement 
of  administration,  if  not  appealed  from,  has 
same  effect  as  Judgment  at  law. 

aimmtms  v.  QoodM  (N.  H.)  889 

33.  Leaye  to  appeal  flrom  a  decree  of 
the  probate  court,  allowing  the  settlement  of 
an  administrator's  account,  cannot  be 
granted  when  the  terms  of  the  settlement  were 
agreed  to  by  counsel  for  the  petitioners,  and 
there  was  no  fraud,  and  the  only  errors  in 
the  aeeonnt  were  such  as  would  have  been 
discovered  by  reasonable  diligence  on  the  part 
of  the  petitioners  and  their  counseL 

Ahemm  v.  Mann  (N.  H.)  164 

28.  The  amount  of  eompeasatlon  and  its 
allowance  are  in  diseremm  «rf  the  eonrt. 
Cases  dted  (Mass.)  491 

yill.  Clahib  AQAureT  Estate;  Balb. 

24.  Where  several  claims  against  a  deced- 
ent's estate  have  been  purchased  by  one 
person,  they  should  be  allowed,  and  appeal 
taken  In  name  of  original  owners. 

Armory  v,  Qreer  (Vt.)  639 

35.  A  claim  against  a  decedent's  estate  can- 
not be  set  off  against  a  claim  of  the  adminis- 
trator for  rent  of  realty;  there  Is  a  want  of  mu- 
tuality in  the  claims. 

Marrit  v.  Taylor  (Conn.)  893 

36.  A  decree  under  Gen.  Laws,  chap.  199, 
%  35,  finding  that  the  assets  in  the  bands  of 
the  administrator  have  been  expended  in  de- 
fraying expenses  of  last  sickness  and  funeral 
of  aeceaaed,  will  operate  merelv  to  discharge 
such  administrator  until  other  asseu  may 
come  into  his  hands;  and  a  creditor  may  there- 
fore prove  his  debt  and  have  it  listed  for  any 
future  distribution. 

Cloughv.  Clark  CS.  H.)  241 

37.  Appeal  does  not  lie  from  appointment 
of  commiasioners  by  probate  court  on  <daims 
against  alleged  insolvent  estate. 

Putney  v.  Fischer  (Mass.)  746 

38.  Where  the  statute  (Pub.  Stat.  R.  I.  cap. 
179,  g  16.)  required  notice  of  sale  of  deced- 
ent's estate  to  be  published  "for  four  suc- 
cessive weeks,"  held,  a  pabllcaUon  in  a  dally 
paper,  Inserted  twice  each  week  for  two  weeks 
and  every  day  for  two  following  weeks,  was 
sufficient. 

Petition  of  Bitrru  (EL  L)  36 

IX.  Actions  bt  and  against;  Pbactiok. 

39.  The  validity  of  an  administrator's  act 
depends  upon  Its  eharaoter  rather 
than  upon  the  locality  whoe  it  la  done. 

Cases  cited  (R.  I.)  148 

80.  An  administrator  can  maintain  a  bill  to 
set  aside  his  intestate's  conveyances  in 
firaud  of  creditors  only  to  the  extent  of  defi- 
ciency of  assets  to  pay  administration  ex- 
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penees;  but  creditors  may  be  adrnfttfld  u  pv- 
UeB  plalotUt. 

Bitet  T.  SbUana  (R.  L)  148 

81.  It  ia  generally  held,  Id  the  sbaence  of  an 
empoweriiiff  aiAtute,  an  admlnistratw  cannot 
act  for  creditors  Impeaching  liis  Intestate's 
fraudulent  conveyaDces. 

Caflea  cited  (R  I.)  14S 

82.  Bill  for  diseoTWT  of  aMsets  for  pay- 
ment of  debts  may  be  maintained  by  adnunu- 

trator. 

Janvrin  v.  Ourtia  (N.  H.)  8 
88.  A.  bond  condftioDed  forthe  conveyance 
of  realty,  running  <*io  A  or  her  awsi^a,"  Is 
enforceable  by  the  adminatrator  of  A. 

DougkM  T.  Smnstty  (R.  I.)  886 

84.  The  appointment  and  qnaliflca- 
tion  of  an  executor  will  relate  back  to 
▼alidate  hia  prior  actst  as  the  payment  of 
a  legacy  to  a  legatee:  and.  such  executor  will 
not  be  answerable  to  trustee  procesa  served 
by  a  creditor  of  the  legatee  on  the  day  of  the 
probate  of  the  will  but  a  day  after  the  pay- 
ment of  the  legacy. 

Pinkham  v.  Grant  (Me.)  704 

36.  TbeStatnte  of  Limitationa.  limiting 
actions  in  auurmmt  to  six  year*.  Fob.  Stat. 
R  L  cap.  305.  g  8,  begins  to  run  In  fbvor 
of  ezectttora  and  admlniatratora  as  soon 
as  they  are  qualified.  Executors  and  admin- 
istrators may  reduce  thla  time  to  three 
years,  Pub.  Stat.  R.  I.  cap.  189,  §  8;  cap.  205, 
%  9,  by  BiTinff  the  noticea  provided  in  the 
last  named  section. 

JTimsZM  T.  Whalejf  (R  I.)  ISO 

86.  Peeuniary  lefl^tee  may  ana  for 
legacy  within  three  years  from  grant  of 
letters,  without  giving  refiindlnf  bond;  P. 
8.  chap.  187,  applies  to  distributees. 

StMny.  Wood(R.  L)  804 

87.  On  death  of  defendant,  citation  to  all 
Interested,  without  naming  any  one»  to  de- 
fend, will  not  authorise  entry  of  Judg- 
ment for  land  or  for  costs.   R  8.  chap.  104. 

Traak  v.  Trask  (Me.)  662 

88.  Execution  against  estate  of  decedent  for 
eoats  Is  invalid  under  P.  S.  chap.  178,  ^  63, 
and  levy  thereunder  is  Told;  defect  in  judg- 
ment may  be  cured  by  remittiuK  costs,  when 
new  execution  may  Issue  for  damages. 

Look  v.  Luce  (Mass.)  562 

89.  Appeal  may  be  taken  by  administrator 
from  refusal  of  probate  judge  to  act  on  repre- 
sentation of  insolvency  of  estate. 

Putney  Y.  FUteher  (Mass.)  746 

40.  Errorain  decree  of  probate  judge,  cor- 
rected only  on  appeal;  errors  in  record  of 
decree,  corrected  at  any  time. 

aimnumiy.  QooMl{N.  H.)  689 

X  BOHDB;  LUBtUTIKB  OF  SUBETIBfl. 

41.  Where  the  same  person  is  designated 
in  a  will  as  ezecntor  and  tmatee»uiie  ca- 
pacities are  distinct,  and  when  his  duties  as 
executor  have  been  fully  performed,  In  order 
to  relieve  the  sureties  on  hte  bond  as  executor 
and  to  effect  transfer  of  the  estate  to  him  as 
trustee,  (be  action  of  the  probate  court  is  nec- 


7hiU  T.  Ditton  (Mass.) 

H.  B.  B.,  T.  L 


42.  Where  no  settlement  of 
and  discharge  as  executor  has  taken  place, 
the  sureties  on  the  executor's  bond  are  lia- 
ble for  the  residue  4^  the  parseaal  es> 

tate  after  payment  of  debts  and  l^;ade*. 
not  disposed  of  for  charitable  purposes,  with 
a  deduction  for  executors'  commissions.  Id. 

48.  Sureties  on  an  executor's  lx>nd  are  liable- 
only  for  the  proceeds  of  land  sold  by  the  ex- 
ecutor as  such,  and  not  for  proceeds  of  land 
sold  under  a  trust  power  given  by  the  will 
and  going  into  the  rmdttum  of  the  estate.  Id. 

44.  Sureties  on  an  executor's  bond  are  not  li- 
able for  the  prooeeds  of  lands  sold  nndera. 
power  in  tne  will,  in  excess  of  the  amoont  re- 
quired tor  the  payment  ot  debto  and  trades. 

Id. 

45.  Sureties  on  administrator's  bond  who 
have  paid  judgment  are  subrogated  to 
rights  of  principal  and  of  heirs  palaiD  full  by 
him. 

Stet$on  V.  MouUon  (Mass.)  74» 

46.  Entries  made  by  the  exeentor,  now 
deceased,  of  Items  paid  for  charitlee,  eic.  ia 
a  famUy  expense  book,  but  not  destgnatcd 
as  payments  OD  account  of  the  trust  nor  made 
for  the  purpose  of  cliarging  the  persons  to 
whom  toe  payments  were  made,  are  mere 
declarations  and  not  admtwible  ineni- 
dende  in  favor  of  the  sureties  of  the  executor. 

WhiU  T.  Dittm  (Mass.)  48fr 

EXEHPTXON. 

See  ExxoimoB;  Hombstbad;  Taxbs. 
EXPERTS. 

See  Etidehcb  VH. 

FAOTOBS. 

See  FBinciPAX.  axd  AoEirr  IL 

FAI.se  IMPRISOnEEHT. 

See  Arrebt. 

A  clerk  In  a  restaurant  who  directed  a 
police  officer  to  take  into  custody  a  petsoa 
who  refused  to  pay  for  a  well-done  sUafc  be- 
cause he  had  ordered  a  rare  steak,  but  who  did 
not  otherwise  participate  in  the  arrest  and  snb- 
sequent  imprisonment,  held,  liable  for  the 
wrongful  imprisonment. 

BeGarnOan  r.  Zater$  (R.  L)  SOT 

FEHOES. 

1.  Undpr  R  S.  chap.  38,  to  reoorw  double 
the  expense  of  builaing  a  division  fence, 
the  whole  of  the  portion  asdgned  to  defcoduit 
must  have  been  built  by  plalntffl. 

Oobbv.Cfnm  (l/ie,)  908 

2.  A  person  having  the  right  of  flowace 
through  another's  land,  wbtle  not  exeicisiD; 
his  right,  has  no  right  to  interfere  with 
ordinary  farm  fences  maintained  by  the 
owner  of  tlie  servient  estate  for  the  protection 
of  his  land. 

Smith  V.  Langewald  (Mass.)  4tt 

FBRJE  NATURiE. 
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FUfcE  INSURAHCE. 

See  Insubakcb  II.  I 
FIRES  AND  FIRE  DEPARTMENTS.  I 

1.  A  cltr  ts  not  liable  for  neKUffent : 
itctB  of  officers  of  fire  dcpartmeBt,  unless 
by  statute,  or  unless  city  goTemment  express- 
ly ordered  the  act. 

Burria  v.  City  of  Auguita  (Me.)  697 

3.  R.  I.  Pab.  Laws,  cap.  688,  relating  to 
flre-eacapeSf  are  iasufflcfent  to  impose 
penalty  ou  owner  of  buildine,  because  not  de- 
flBing  person  upon  whom  duty  shall  rest  nor 
specffyiog  the  time  of  performance. 
Makerv.  Slaier  MiU  dk  Potoer  Go. 

(R  I.)  176 

8.  R  I.  Pub.  Laws,  cap.  688,  requiring  the 
erection  of  fire-escapes,  do  not  create  a  duty 
between  an  owner  and  the  employee  of  his 
tenant,  to  give  him  a  right  of  action  against 
the  owner  for  injury  sustained  by  a  fire.  Id. 

FISH  AND  FXSHERZEB. 

Commissioners  of  shell  fisheries;  lesse  of 
tide-flowed  lands  by  lots  In  one  lease,  amount- 
ing in  all  to  more  than  one  acre,  vltra  vires, 
and  Told  under  P.  8.  chap.  146,  %  8. 

State  T.  Burdiek  (R  1)  870 

FISrURES. 

1.  FortablA  boOer  ajid  eiiclne«  not  at* 

tached  to  realty,  except  as  beltedto  shaft  and 
fastened  to  floor  by  cleats  or  screws,  but  not 
removable  except  by  removing  a  shed  built 
over  them,  are  not,  as  matter  oi  law,  perma- 
nent improvements  of  the  building. 

Carpenter  v.  Walker  (Mass.)  586 

S.  Machinee  may  remain  chattels  for 

all  purposes,  even  though  physically  attached 
to  the  freehold  by  the  owner,  If  the  mode  of 
attachment  indicates  that  ft  is  merely  to 
steady  them  for  their  more  convenient  use,  and 
not  to  make  them  an  adjiutet  to  the 
building  or  soil. 

Cases  cited  (Mass.)  687 
8.  A  license  from  heirs  to  the  widow,  to 
erect  a  monument  on  their  cemetery  lot.  will 
autiiorlze  the  builder  to  remove  the  same  upon 
Ulure  of  the  widow  to  pay  therefor.  The 
monnment  being  placed  npon  (raTel, 
with  no  other  foundation,  did  not  become  a 
flztore  or  part  of  the  realty. 

FUteiwr  v.  Awhu  (Mass.)  198 

FORECLOSURE. 

Srb  Mortoaoe  VI. 

FORFEITURES. 

Sbb  EquiTY  T;  biToxicATiKe  LiQUOBa  so, 

21. 

FORGERT. 

1.  Direct  evidence  of  a  forgery,  and  of  the 
physical  Impossibility  of  an  Instrument  having 
been  aigQed  by  one  of  those  by  whom  It  pur- 
port to  be  signed.  Is  good  ground  for  granting 
a  new  trial  for  newly  diseovered  evidence, 
vhcre  the  evidence  upon  the  question  at  the 
K.  K.  B.,  V.  I. 
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former  trial  consisted  of  oplnlcms  as  to  the 

genuineness  of  signatures. 

KtuneUav.  Aorthrup  (Conn.)  927 

3.  The  indictment  mfeht  properly  allege 
that  the  intent  was  to  ctefraud  the  penion 
whose  name  Is  forged  to  an  order  on  a  savings 

bank. 

BouTids  V.  suite  (Me.)  471 
8.  It  is  Immaterial  under  which  ooantTer* 
diet  is  based,where  the  offense  was  the  same 
under  each  count,  and  there  is  no  repugnancy 
between  them;  and  an  entry  of  a  not.  proe.  as 
to  the  first  count  will  not  render  the  record  er- 
roneous, Td. 

FRAUD  AND  FRAUDULENT  CON. 
VEYANCES. 

I.  What  Ahocvts  to;  Evidbncb  of. 

II.  MiSREPRESBHTATIOKS. 

III.  Fraud  DPON  Cbkditobs. 

IV.  AcnoHS;  Pbacticb. 

Sbb  Equity  H. 

I.  What  AMOUirrs  xo;  Etidbncb  op. 

1.  Fraud  consists  In  deception  practiced 
In  order  to  Induce  another  to  part  with  prop- 
erty, or  surrender  some  legal  right,  and  which 
accomplishes  the  end  desired^ 

Cases  dted  (Conn.)  8S4 

8.  Party  entering  into  contract.  In  ab- 
sence of  frandt  is  eonelnslTely  pre- 
sumed to  understand  and  to  asssnt  to  its 
terms. 

Jaekaonr.  0!n^  (Mass.)  885 

8.  Right  of  widow's  dower  Is  a  mere 
chose  in  action  until  assigned,  and  not  sub- 
ject to  payment  of  her  debts:  nevleet  to 
have  asttffned,  not  a  fraud  to  ^ve  juris- 
diction Id  equi^. 

Mamon  y.  Gray  (R  I.)  37 

4.  Fact  that  delbaamace  limiting  estate 
under  deed  absolute  on  face  is  not  of 
record.  Is  not  a  fraud  and  will  not  affect 
grantor's  rights  against  one  having  notice. 

Clark  V.  Wataon  (Mass.)  725 

5.  Evidence  on  part  of  maker  that  signa- 
ture was  obtained  by  fraud  must  be  snfil- 
eient  to  establish  the  fraud. 

JtuicMon  T.  (Hnev  (Mass.)  88S 

II.  MiSREPBBSSNTATIOKB. 

6.  Representation  of  what  the  law 
will  permit  or  require  la  not  ordinarily  a  cog- 
nizable fraud. 

AbboU  V.  Treai  (Me.)  694 

7.  Where  the  grantee  of  a  warranty  deed, 
against  whom  judgmenthadgbne  in  an  action 
of  trespass  by  one  naving  a  right  of  fishery  in 
the  premises,  induced  his  grantor  to  make  a 
bond  of  Indemnity  conditioned  to  pay  the  Judg- 
ment in  trespass  and  coats,  held,  representa- 
tions honestly  made  though  untrue,  that  the 
grantor  was  in  law  liable  under  his  covenants, 
were  not  fraud  to  cancel  the  bond.  Id. 

8.  Where  there  Is  evidence  which  justifies 
finding  that  defendant  was  Induced  to  give 
note  in  suit  by  false  and  fraudulent  represen- 
tations, eredlbillty  and  weight  of  testi- 
mony are  exclusively  fbr  determination  of 
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trial  Judge,  when  case  is  tried  without  a 

jury. 

UiHtir  T.  KtOaugh  (Mass.)  581 

9.  Repref^cDtatloDS  of  purchaser's  aeent, 
which  are  not  absolutely  falsiflcatlons  of  7act, 
are  merely  ezpreflslons  of  opinion;  as,  that 
the  land  had  been  sold  for  taxes,  and  was  value- 
less; but  ihat  there  were  no  bulldiogs  upoo  It, 
being  unaccompanied  by  any  elrcumstancefl  of 
fact,  are  fraudulent. 

(hrUon  V.  Bockport  Ice  Oo.  (Me)  474 

10.  A  aale  of  stock,  indaeed  by  the  fklae 
statement  of  the  president  of  the  company 
that  others  paid  par,  la  miarepresMitation 
for  which  Uie  pnrcbaser  m^'recorer. 

CooUdffgY,  Oaddardii^  801 
11.  The  ownw  of  goods  ma^  recover  them 
in  replevin  from  any  to  whom  they  bad  been 
pledged  by  a  broker  who  procurad  posses- 
sion of  ihem  fraudulently,  for  the  purpose  of 
selling  them  to  an  undisclosed  principal,  when 
In  fact  there  was  no  principal,  although  a  sale 
had  been  entered  on  the  owner's  books  as  a  sale 
■directly  to  the  broker. 

BadliffY.I>amg»r(Uaa».)  606 
Id.  Where  a  sale  la  agreed  to  to  an  nn- 
known  but  existing  party,  as,  to  an  undis- 
closed principal,  the  fact  that  It  fails  does  not 
turn  it  into  a  sale  to  the  party  e«mdnet< 
ins  the  transaction. 

Cases  cited  (Mass.)  611 

18.  A  note  and  mortgage  made  by  a  mother 
to  protect  her  son  from  prosecntlon  for 

embezzlement  will  be  canceled  as  without  con- 
slderatlOD  and  obtained  by  undue  Influence. 
Foieif  T.  Ormte  (R.  L)  17 

III.  Phatjd  upoh  Cbeditobs. 

14.  PnbUe  Statutes,  B.  L  cap.  178. 
%  1,  of  fraudulent  conveyances.  Is  a  sub- 
stantial reenactment  of  the  English  statutes  on 
the  same  subject.  18  and  37  Ellzatieth;  and.  al- 
though it  omits  the  proviso  In  favor  ot  bona 

Jide  purchasers  for  value  In  the  English  stat- 
utes, must  be  construed  like  the  XinglliAi 
statutes  and  as  if  the  proviso  had  not  been 
omitted. 

I^rnejfY.  OlaJUn(K  I.)  876 

15.  Mortyaee  by  insolvent  debtor,  to 
secure  loan  made  at  time,  is  valid  in  absence  of 
fraud. 

C^T.  2M(Me.)  660 

16.  A  mortgage  made  by  insolvent  corpora- 
tion, with  intent  to  give  preference*  is  void 
when  creditor  knew  of  insolvency  and  that 
preference  was  fradulent;  equity  will  declare 
mortgage  void.  Id. 

17.  Conveyanoe  preferring*  oertain  credit- 
•OTs;  not  of  itself  fraudulent. 

0$good  V.  Thffme  (N.  H.)  6 

18.  A  bank  is  bound  in  favor  of  one  who 
acted  In  reliance  Uiereon,  by  the  authority 
appearing  on  its  records,  as  a  vote  of  its  trust- 
ees, to  one  of  its  officers  to  assign  mortgages 
hdd  1^  the  bank,  although  such  reooxdof  aa- 
thority  was,  in  fact,  a  false  eatiT. 

mtdeny.  iyu^Oli»»-)  768 

10.  An  unrecorded  chattel  BBortiface, 
made  In  good  flUth,  will  be  sustained  agunst 

Tt.  X.  B-  T.  I. 


a  voluntary  assignee  for  the  boieltl  of  the  cred- 
itors of  the  mortgagor. 

WiUonY.  jS$tmi\i.L)  18 
SO.  A  pnrehaser  of  real  eeUte  at  an  e»- 
cutton  sale  may,  in  equity,  mroUL  coDTCy- 
ances  previously  made  by  the  Judgment  debtor 
in  fraud  of  his  creditors. 

BeleAtr  v.  AmaUiR.  I.)  IS 
21.  A  fraudulent  grantee,  holdipg  oo^ 
a  voidable  title,  m^  convey  an  indefeasl' 
ble  estate  to  an  innocent  purchaser. 

Cases  cited  (N.  H.)  ,  161 

30.  When  a  vendor  remains  in  posse*- 
sion  after  conveyance  alleged  to  have  been  in 
fraud  of  creditors,  his  declarations  as  to 
his  title  are  adadsaible. 

CUffood  T.  Sattm  (N.  H.)  114 

ly.  AonORBi  FlUCTXCB. 

38.  Action  for  fiaod  is  nuUntalnable,  when 
one  having  Inchoate  asechantc's  Usa 

failed  to  perfect  it,  through  fraudulent  declara- 
tions of  defendant. 

Alexander  v.  OAureh  (Conn.)  828 

24.  An  administrator  can  maintain  a 
bill  to  set  aside  his  intestate's  convey- 
ances in  fraud  of  creditors  only  to  the  ex- 
tent of  deficient^  of  assets  to  pay  administra- 
tion expenses;  but  mdlton  may  be  admitted 
as  parties  plaintiff. 

Etta  V.  Sawbaid  (R  I.)  148 

36.  The  grantor  of  a  deed  proctued  \jj 
fraudulent  repreflentations.and  who  repudi- 
ated It,  1b  not  a  necessary  part^  to  aUll 
by  a  subsequent  vendee  to  cancel  it 

Paim  V.  Baker  (R.  I.)  1S8 
36.  Debtor  may  testUV  as  to  his  intent. 
In  action  by  assignee  in  Insolvency  to  recover 
money  dalmed  to  have  been  paid  In  fraud  ot 
Insolvent  law. 

Steama  v.  OottOin  (Vt.)  784 
S7.  To  recover  property  obtained  by  ftand, 
evidence  of  other  siadliup  pnrehasoa  ad- 
miasDble. 

BntdiaySyiiHm-(h.T.FuagrCf^)  409 

38.  The  surplus  In  the  bands  of  mortgagee 
may  be  recovered  at  law  as  well  as  in  equity, 
and  the  Statute  of  Limitations  will  apply  to 
the  right  of  recovery  without  demand;  and  the 
pendency  of  an  action  to  set  aaide  an  al- 
leged fraudulent  conveyance  of  the 
equity  of  redemption  will  not  snaprad  the 
Btatnte. 

Beynolda  v.  Mmtuuff  (R.  I.)  888 

FRAUDS.  STATUTE  OF. 

Constmefclve  reeeipt  and  acceptance  oi 
goods  must  be  proved  by  clear  and  onequlr- 
ocalacte. 

Oanfcv.XoMieCN.a)  8 

QAKIHO. 

1.  The  provision  'In  Pub.  Stat.  R.  L  c^- 
246,  g  16,  **A11  bonds,  notes,  judgments,  mort- 
gages, deeds  or  other  securities,  as  well  s> 
promises*  given  dr  made  for  money  *  * 
*  won  at  any  game  or  by  betting  at  any 
raceorflght  •  •  •  riMUbenttalv void.** 
applies  to  wagera  on  the  result  ol  a  game 
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nude  bjr  others  ihmn  the  pli^era  of  the 

fame  as  well  aa  to  wagers  made  bj  the  players 
themselves. 

MeOrath  T.  Smnedy(R.  I.)  811 

9.  A  deposited  with  a  stakeholder  the 
-amount  of  hts  wa^r  on  a  match  at  pool 
between  0  and  D.  yi\iS3»  the  games  woe  be- 
1  n  g  played  but  after  it  was  clear  that  A  would 
lose,  A  deoounced  the  match  to  the  stakehold- 
-er  as  a  fraud,  and  ncrtifled  the  stakeholder  not 
to  pay  the  money  over.  At  the  close  of  the 
match,  the  stakdiolder  paid  over  the  amount 
to  the  winner  of  the  wager;  whereupon,  A 
mod  the  ataJceholder  for  his  deposit* 
Held*  that  A  should  recover.  Id. 

3.  A  eonviotion  of  the  olEfeiue  of  being 
present  at  an  unlawful  game  wlU  not  be 
Avoided  by  the  fact  that  the  evidence  also 
showed  the  defendant  was  guilty  of  the  of- 
fense of  actually  taking  part  In  the  game. 

QmmonvMlth  T.  ^gartp  ^fass.)  611 

4.  A  person  being  present  at  an  unlawful 
gnme,  and  also  actually  taking  part  in  It,  Is  not 
guilty  of  two  ofCenses  and  iTaDle  to  a  double 
punishment.  Id. 

5.  Claimant  In  in  rem  proceeding  against 
gaming  Implements  cannot,  after  pteadmg  In 
court  oelow,  for  first  time  object  m  supreme 
«ouTt  that  notice  was  not  properly  served. 

OommonueaUh      Oertatn  Qaminff  Impte- 
menu  (Uass.)  676 

6.  Evidenee  that  rooms  in  which  gaming 
implements  were  found  were  resorted  to 
for  gaming  prior  to  seizure  tends  to  prove  im- 
plements were  kept  for  gaming  at  time  of 
seizure,  and  is  competent.  Id. 

7.  The  charter  of  Mlddlebury,  authorizing  It 
to  **  suppress  and  restrain  *  *  *  all 
descriptions  of  gaming,"  repeals  by  impli- 
cation an  earlier  atatate  empowenne  tJie 
selectmen  to  permit  or  fbriiid  the  use  of  bil- 
liard tables.  The  grant  of  power  to  restrain 
gamins  confers  the  right  to  lie«mse  bil- 
liard iMayiDg. 

oarnishubnt. 

8eb  Attachukht. 

1.  The  maker  of  a  negotiable  sight  draft, 
not  payable  in  this  State,  cannot  be  held 
as  trustee  of  the  payee  of  tiie  draft,  under 
Oen.  Laws.  chap.  240,  §  16. 

Oha(Roum  T  OUman  (N.  H.)  63 

8.  Public  sdu»ol  teaeher  is  not  a  public 
ofBcer  within  law  exempting  salaries  from 
attachment;  teacher's  salary,  when  earned,  Is 
an  existing  debt  liable  to  attachment 

Sejfmour  r.  (her  Biper  School  Dieiriet 

(Conn.)  648 

8.  Filing  sworn  acoonntj  heading  no  part 
of  account;  order  of  justice;  force  and  effect; 
liability  of  garnishee,  how  fixed. 

Sddy  V.  Providence  Machine  Co.  (R.  I.)  81 

4.  Facts  stated  npon'  information  and 

belief  in  the  answers  of  a  trustee  in  proceed- 
ings by  trustee  process  are  to  be  conclusive- 
ly  taken  as  true;  even  though  on  adverse 
B.  X.  B.,  T.  I. 


claimant  bas  appeared  In  the  case  to  maintain 

his  right. 

Emery  .^Kltosff  (Mass.)  381 
6.  Where  the  plaintiff  seeks  to  contradict 
the  answers  of  the  trustee,  a  bill  %n  aid  of 
trustee  process,  and  for  the  removal  of  an 
obstraction  w  Impediment  placed  by  the 
trustee  in  the  ereditor*s  way,  cannot  be 
maintained.  Id. 

GIFTS. 

The  intestate  deposited  money  in 
bank  In  the  name  of  another.  Held,  not 
evidence  of  gift  without  evidence  of  deliv- 
ery of  passbook  and  acceptance  by  donee;  and 
upon  the  question  of  Intent  evidence  was  ad< 
missible  to  show  the  depositor's  hitentlon  was 
to  avoid  a  rule  of  the  Mnk  providing  that  one 
depoBitor  could  not  draw  bitereat  on  amount 
over  $1,000. 

Beoti  T.  Fmd  (Haas.)  221 

GRAXT. 

In  1746,  pursuant  to  a  vote  of  the  freemen 
of  a  town,  the  town  clerk  conveyed  to  a  pur- 
chaser a  beach  property,  taking  from  him  a 
bond  to  the  treasurer  providing  that  the  Inhnb- 
itants  of  the  town  should  have  the  right  to 
take  from  the  beach,  sand,  seaweed,  shells  and 
drift  stuff.  Held,  that  the  successor  in  title  to 
the  pmrcbaser  could  maintain  trespass  q.  e.  f. 
against  an  inhabitant  of  the  town  forasportlng 
sand;  and  the  reservation  or  stipulation  was  no 
protection  to  the  defendant. 

Newport  EoapUal  v.  Carter  (R.  1.)  871 

QUARDTAN  AND  WARD. 

1.  A  guardian,  an  elder  brother.  Is  not 
guilty  of  a  breaeh  of  duty  in  permitting 
one  of  the  wards  approaching  majority  to 
receive  his  own  wages  and  apply  them  to 
the  common  support  of  the  family;  nor  Is  he 
liable  for  the  moneys  so  used. 

ShurOeff  v.  EOe  (Mass.)  460 

2.  A  guardian  is  liable  on  fais  bond  for 
loss  to  the  ward,  of  rents  which  he  received 
or  might  have  recdved  by  the  use  of  reason- 
able diligenee.  Id. 

8.  A  guardian  is  liable  Ibr  the  value  of 
real  estate  sold  for  taxes  where  he  had 
money  of  the  estate  with  which  to  pay  the 
taxes  and  where  the  time  to  redeem  expired 
before  ^e  ward  came  of  age;  otherwise,  where 
the  ward  came  of  age  after  assessment  of  the 
tax  and  before  the  sale  therefor.  Id. 

4.  A  conservator  can  not  be  made  per- 
sonallr  liable  for  debts  incurred  by  hia 
ward  before  his  appointment*  Such 
claims  should  be  prosecuted  against  the  ward 
if  living,  and  after  bis  death,  a^nst  his  estate. 
Broton  v.  ^^^etton  (ConnO  808 

6.  Decree  of  probate  judge  on  settlement 
of  administration  concludes  infiant  whose 

guardian  had  notice. 

8itnmone  v.  Gooddl  (N.  H.)  889 

6.  Judgment  for  costs  against  next  ftiend 

and  attorney  of  plaintiff  cannot  be  reviewed 
on  his  petition,  under  P.  8.  chap.  187,  §23, 
providing  for  review  within  one  year  where 
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jndgment  has  been  rendered  without  the 
knowledge  and  in  the  absence  of  a  party. 
Manning  v.  NetUeton  (Mass.)  718 

7.  The  statutory  forecloBiira  of  a  mort- 
Sr&ge  bars  the  riffbt  of  redemption  of  the 
mortgagor  and  of  all  peraoBS  claimlnff  under 
him,  tncluding  minor  faelra.  Such  heirs  have 
no  right  to  redeem  on  showing  want  of  actual 
notice,  or  the  failure  to  have  guardian  ad  litem 
appointed  and  notice  given  to  him. 

Thompaon  v.  Pam(N.  H.)  286 

8.  A  guardian's  bond  under  R.  8.  of  1841, 
chap.  113,  %  10,  part  6,  not  construed  as  a 
common-law  bond  because  containing  condi- 
tlona  additional  but  not  Inconsistent  with  the 
Stattttorj  form. 

Mefiiddm  v.  BewtU  (Me.)  884 

HACKS. 

A  complaint  Is  snflBcient  substantiallr  in  the 
words  of  ordinance  prohibiting  a  eontlnnons 
■topplnjf  of  a  vebicle  in  any  street  for  a  longer 
time  than  twenty  minutes. 

OmmoMBeMth  t.  Bow  (Haas.)  911 

HEALTH. 

Under  Pub.  Stat.  chap.  80,  the  board  of 
kealth  in  order  to  take  poMesaion  of  and 
destroy  Infected  articlea*  where  it  does 
not  appear  that  tbe  patients  could  not  have 
been  removed,  depends  upon  the  issuing  of  a 
warrant  by  two  justices  under  40,  48; 
and  for  a  seizure  not  thus  conducted  the  mem- 
bers of  the  board  will  be  personally  liable. 
Brown  t.  Murdoch  (Mass.)  229 

BIGHWATS. 

Sbb  Watb. 

HOBIESTEAD. 

1.  Under  Gen.  Laws.  chap.  188.  §  1,  there 
may  be  a  ri^ht  of  homestead  in  land  on 
which  there  is  no  building,  but  which  isoccu- 
pled  as  a  part  of  the  place  of  Us  home* 
by  the  owner  living:  in  a  hired  honse. 
SogmY.  AsAtand  8avinff$  Bemk 

OX.  H.)  896 

9.  OnemayhsTeahomeeteadlaahoase 

which  be  has  erected  on  land  occupied  by 
him  under  a  verbal  agreement  to  convey. 
Car^field  r.  Bard  ( Vt. )  851 

8.  A  married  man  cannot  relinquish  his 
right  by  any  oral  statement  nor  by  ac- 
knowledging himself  as  tenant  to  one  who 
claims  under  a  mortgage  executed  by  the  orig- 
inal owner  of  the  land  sf  the  erection  of  his 
house.  Id. 

4,  The  right  of  a  widow  In  premises  set  out 
to  her  as  a  homestead,  under  the  Act  of  1868. 
Is  an  estate  for  life  and  may  be  alienated. 

Lake  t.  Fage  (N.  H.)  116 

BOMICIDB. 

1.  Threats  are  admissible  in  evidence,  not 
because  they  give  rise  to  a  presumption  of  law 
as  to  tplU.  which  ther  do  not;  oat  because 
from  them,  In  connecuon  with  other  droum- 
n.  B.     y.  L 


stances  and  on  proof  of  the  earpue  dMti,  gollt 
may  be  logically  inferred. 

Cases  cited  (Conn. )  835 

3.  Declarations  of  an  intentibn  to  com- 
mit a  cxixao  aie  no  ieu  ausceptible  of  being 
false  than  declarations  of  tbe  opposite  cast, 
namely:  declarations  of  an  Intention  to  abstain 
from  the  oommisaion  of  that  or  a  similar  crim& 

Cases  cited  (Conn.)  835 

8.  Theexcluslon  of  evidenoetoshow  threats 
made  by  another  against  the  deceased,  held, 
not  error  where  such  testimony  would  not 
tend  to  prove  that  such  person  c<»nmitted  the 
homicide  or  In  any  way  affected  the  case 
against  the  sccnsed. 

State  r.  Beaudet  (Conn.)  833 

4.  AdmissjbiUty  of  declarations*  tlu«ats 
and  confessions  of  persona  other  than  the 

accused. 

Cases  cited  (Conn.)  8SS 

HORSE  AND  STREET  RAILWAYa 

Sbb  Street  Razlwats. 

HOUSE  OF  ILL  FAME. 

Where  defendant  lived  in  the  house  and 
rented  rooms  to  women  boarders  as  weekly 
tenants,  held,  she  might  be  convicted  under 
the  statute,  upon  evidence  that  she  knew  the 
women  used  Uie  rooms  for  purpose  of  prosti- 
tution; and  that  evidence  of  spedfle  acts 
of  immorality  was  nnneeessarr* 

State  V.  Smith  (R.  I.)  181 

HOUSE  OF  REFUGE. 

N.  H.  Law,cluip.  87,authorizinganyBna^s- 
trate  to  commit  any  minor  cliArged  with  an 
offense  punishable  by  ImprisonmNit,  to  tbe 
reform  school.  Is  unconstitutional  and  io 
conflict  with  article  15  of  the  Bill  of  Rights, 
guarantying  the  right  of  trial  by  Juiy. 

Stais  T.  Ba^  (N.  H.)  81 

HUSBAND  AND  WIFE. 

I.  Marriage;  Breach  of  Pediiibb. 
IL  Husband. 

in.  Wife;  Sbfabate  PROrEHTT;  Cos- 
TRACTS;  Torts;  Sum. 

TV   Cos  TRACTS  AXD  CONVRYASCRS  BT  A5I> 
BKTWBBN. 

Y.  Divorce;  Advltest;  Cobkitahcb; 

Aluont. 
See  Dower. 

I.  Harriaqb;  Breach  op  Prohibb. 

1.  A  certificate  of  marriage  Issned  by 
a  magistrate  Is  in  the  nature  of  an  or^sfauu 
docomentt  and  Is  admissible  In  evidence  la 
prove  the  £kcts  therein  stated  without 
other  authentication. 

Northrop  v.  KnouiUs  (Conn.)  871 

3.  Reputation  of  concubinage  or  noo- 
marriage  Is  not  admissible  to  disprove 
marriage  where  actual  ceremonial  marnage  is 
relied  on.  Id' 

3.  The  legal  marriage  of  a  female  Infiot 
terminates  tbe  2kther*s  rlyht  to  her  cus- 
tody and  aervkea. 

AldHehy,  Bemett  (N.  H.)  « 
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4.  Asvumpsit  for  breach  of  promlae  of 

muri'iuge  is  an  action  ex  e<mtractu,  not  "tres- 
pass on  the  case"  within  R  X.  Pab.  Btat.  cap. 
20ft,  g  9.  authorisiDg  arrests. 

Malom  T.  Si/an  (R  I.)  i6 

II.  HUBBAND. 

5,  The  luuband  alone  la  liable  for  the 
VTongfnl  detention  of  propertjr  hy  hie  wife, 
which  was  dellTered  in  tpeeie  to  ber  In  his 
preMne«»  with  his  approval,  and  detained 
for  their  use. 

Dohorty  v.  Madaett  (Vt.)  846 
StnUhwortk  r.  KimbateM  AOmr.  (Vt.)  S49 

m.  WiFB;  SBPAK&TBFR0PBRTT;CaNTBACT8; 

ToBTS;  Suits. 

(t.  ProperW^  dellTered  to  a  married  wom- 
an hw  mistMe  cannot  be  said  to  have 
been  aelivered  to  her  on  the  faith  or  credit  of 
her  separate  estate  or  for  its  benefit. 

Cases  cited  (Vt.)  851 

7.  To  charge  the  separate  estate  of  a  married 
woman  it  must  be  shown  that  the  debt,  for 
liie  payment  of  which  the  promise  was  made, 
went  to  the  benefit  of  her  w^Murate  es- 
tate, or  for  ho-  benefit  on  the  cndlt  of  such 
estate. 

Cases  cited  (Vt)  860 

8.  Under  Rhode  Island  statutes,  a  married 
woman  by  agreement  with  ber  husband 
caimot  create  a  charge,  lien,  or  trust  on 
or  in  her  separate  statutory  property  for  the 
repayment  of  monev  borrowed  of  him,  which 
a  court  of  equi^  wUl  enforce. 

liUlon  T.  MeAtonen  (R.  L)  81S 

9.  The  real  estate  (riT  a  married  wom- 
an, deriTed  by  her  from  ber  husband,  may- 
be atta>ehea  and  taken  on  execution  by 
levy  for  her  debts.  The  provision  of  the 
Revised  Statutes,  1871,  chap.  61.  §  1,  pro- 
hibiting her  from  conveying  such  real  estate 
without  the  joinder  of  her  husband,  relates 
on^Y  to  her  Tolnnta^  ccmveyviiee. 

Virgid  v.  Stetton  (He. )  28S 

10.  A.  married  wmnaa  in  Uidne  may 
lease  In  ber  own  name  alone,  for  a  term 
of  years,  real  estate  conveyed  to  her  by  her 
husband,  or  paid  for  by  mm,  or  given  or  de- 
vised to  her  by  his  relatives,  althoagh  by 
statutory  provision  she  cannot  convey  the 
same  wlUiout  the  joinder  of  ber  husband. 

Barktna  y,  Morse  (Me.)  848 

11.  Tbe  law  will  not  raise  an  implied 
promise  ag^nat  a  married  woman. 

aouOwarth     KtmbalPa  AOmr.  (Vt.)  860 

12.  A  married  woman  is  not  liable  on  a 
eontraet  made  by  her  hnsbMd,  for  a 
partnership  conslstlag  of  himself  and  wife. 

Bawker  v.  Bra4ford  (Hasa)  467 
18.  A  loan  made  by  a  wife  to  her  hus- 
band on  promise  to  return,  being  a  contract 
"which  she  has  no  capacity  to  make.  Is  not  re- 
coverable by  her  personal  representative, 
i^ainst  tbe  personal  representative  of  the  lius- 
band;  ud  the  fact  that  the  wife  snnriTed  the 
hosband  makes  no  difference. 

JTfwfl  V.  Eglaian  (Mass.)  455 
14.  Ifarrled  woman  reodved  real  and  per- 

H.  K.  B.,  T.  T. 


sonal  property  under  a  will,  not  limited  to 
her  separate  use;  personalty  being  at- 
tached for  her  husband's  debts  Id  supporting; 
family,  she  gave  her  note,  renewed  it,  and  after 
husband's  death,  promised  In  writing  to  pay 
it ;  held,  she  bad  no  separate  estate  in  proper^ 
husband's  rights  were  not  affected  by  Vt.  R 
L.  §  3822,  passed  after  personalty  vested  In  bim; 
note  was  void,  and  there  was  no  conslderatjon 
for  new  promise. 

Bvbbard  v.  (Vt.)  682 

16.  The  Act  of  1884,  whereby  a  married 
woman  could  sue  and  be  sued,  has  no  appU- 
caticm  to  a  case  brought  befSinv  its  pas- 
•Ago* 

Dohorty  v.  Jfo<^(Vt)  846 

16.  Bill  In  equity  will  not  lie  against  ad- 
ministrator of  married  woman's  estate  to  re- 
cover bond  claimed  to  be  given  by  mistake 
to  intestate  In  her  lifetime,  because  Uiere  Is  ad- 
equate remedy  at  law. 

aouthworth  v.  Kin^foiea  Admr.  (Vt)  849 

17.  If  a  wife  makes  unlawful  sales  of  in- 
toxicating liquors  in  the  absence  of  her 
hnsban4  there  is  no  presnmptlon  she  acts 
under  his  coercion;  but  if  husband  Is  near 

enough  to  influence  wife,  although  not  In  same 
room,  he  is  not  absent. 

OtmmontDealih  v.  Ftaher^  (Mass.)  680 

18.  Tort  for  conversion  by  wife  wfll  not 
survive  her  death. 

Cases  cited  (VL)  850 

19.  An  action  may  be  maintained  tmder 
R.  B.  chap.  24,  §  46.  against  a  married  woman, 
deserted  by  husbuid,  for  reimbursement 
for  pauper  supplies  furnished  npon  ber  ap- 
fdicatlon. 

Peru  T.  JWoftrf  (Me.)  895 

lY.  (^NTRACTfl  AKD  CONVBYANCES  BY  AITO  BK- 
TWXBN. 

90.  The  incapaeity  of  husband  and  wife 
to  enter  into  contracts  with  each  other 

remains  as  at  common  law. 

Knea  V.  ^iMton  (Mass.)  466 

21.  Under  a  statute  requiring  that  "the  deed 
or  instrument  should  be  shown  and  explained 
to"  the  Wife,  a  certifleate  of  aeknowleds- 
ment  omitting  a  statement  to  that  effect  is  fa- 
tally defective. 

Paine  v.  Baker  (R  I.)  168 

23.  Tenancy  by  entiretlos  isa  joint  ten- 
ancy as  modified  by  common-law  doctdne  that 
husband  and  wife  are  one  person,  and  not 
changed  by  statute. 

Prop  V.  SteHnm  (Mass.)  621 
28.  Statutes  enabling  married  women  to 
take  and  hold  separate  property  do  not  apply 
to  an  estate  granted  to  husbtuid  and  wife  which 
conveys  common-law  rights  incapable  of 
severance.  H. 

V.  DrvoKCB;  Aditltbbt;  ComnvASOB;  Ai/- 

nCONY. 

24.  In  the  absence  of  express  provisions  In 
the  statute  conferring  jurisdiction  In  divorce, 
the  general  principles  of  the  eccleslas- 
ticiu  courts  of  England  will  obtain,  re- 
specting connivance,  collusion,  condoDStion 
or  recrCmtnation;  but  tbe  cannon  law  was 
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nerer  adopted  in  MasBachusetts,  and  the 
subject  is  regulated  wholly  by  statute. 

Cases  cited  (Mass.)  486 
20.  That  the  liberal  divorce  law  of  the 
State  was  one  of  the  indncementa  to  the  pe- 
titioner to  come  here  wiU  not  make  her  any  Uie 
]au  a  domleiled  fahaWtant  of  the  State. 

^btdiek  V.  Foadiek  (R.  I.)  88 

26.  The  flndiuirs  of  the  courts  of  either 
States,  upon  the  Jarlsdictlonal  quesUon  of 
the  resldeiiee  of  the  parties,  are  not  bind- 
ing upon  the  courts  of  this  State  la  suits  for 
divorce. 

Gregory  v.  Gregory  (Me.)  796 

27.  Articles  of  separation  containing 
no  express  stipulation  against  divorce  are  not 
bar  for  causes  prior  to  execution. 

Fo»dkk  r.  Foi^dc  (R.  I.j  88 

38.  Inability  of  husband  to  furnish 
BMaos  of  support  will  not  furulah  grouods 
for  divorce,' although  caosed  by  his  Imprison- 
ment for  burglary. 

Eammond  v.  JE^numd  (R.  L)  801 

39.  Adultery  may  be  no  bar  to  granting 
alimony. 

Oro»a  V.  OroM  (N.  H.)  114 

80.  A  corrupt  intention  Is  neeessary  to 
constitute  connivance. 

Cases  cited  (Mass.)  436 

81.  Toconstltuteconnlvanceoo  part  of  libel- 
ant In  divoroe  on  ground  of  adultery,  it  must 
appear  that  he  either  desired  or  Intended  or 
was  willing  that  libelee  should  commit  adul- 
tery. Knowledge  acquired  In  procuring  evi- 
dence is  not  sufScient. 

Bobbina  v.  Sdbbim  (Mass.)  484 
83.  Where  the  husband  is  willfng  that  his 
wife        commit  adultery,  provldra  he  can 
thereby  obtain  a  divorce.  It  will  be  connivance 
to  prevent  his  obtaining  the  divorce. 

Cases  cited  (Mass.)  ■  487 
88.  Wife's  right  to  alimony  will  not  be 
defeated  by  fraudulent  conveyanoe  by 
husband. 

Jamerin  t.  Owtit  (N.  H.)  8 
IDENTITY. 

1.  Identity  of  luune  la  prima  faeie  proof  de- 
fendant Is  peraon  who  signed  certificate. 

Gr^m  T.  atone  (ii^  788 

2.  The  name  of  a  person  Is  the  verbal  desig- 
nation hy  which  he  is  known;  but  the  vlslbTe 

J>reaenc6  of  a  person  affords  surer  means  of 
dentifying  him  than  his  name. 

BSbertam  t.  (hUman  (Mass.)  S08 
8.  A  check  given  to  the  order  of  a  person 
under  an  assumed  or  flctltious  name,  and 
Indorsed  by  him  by  such  name,  is  valid  and 
collectible  against  the  drawer  by  a  bona  fide 
holder  for  value,  although  fraudulently  pro- 
cured by  the  p^e.  Jd. 

INCEST. 

1.  Words  imputing  crime  of  Incest  are 
actionable  p«r  m. 

Bea  v.  Mirrinffton  (Vt.)  624 

2.  Knowledge  of  relationship  is  neces- 
sary to  constitute  the  crime.  Id. 

R.  E.  B..  T.  I. 


Infahts. 

INDBNOriTY. 

1.  Altfaourii  a  suit  la  maintainable  on  a  lost 
note,  by  filing  a  bond  to  the  satisfaction  of 
the  court  indemnifying  the  defendant  againrt 
any  loss,  yet  where  It  is  not  lost,  but  u  tbe 
possession  of  a  third  person  disputing  its  own- 
ership, plaintiff  should  first  establish  the  fsct 
that  he  IS  the  owner  of  it.  In  a  suit  with  Uie 
party  in  actual  possession,  before  bringing  his 
action  against  the  maker. 

CofiS  V.  2Vrrtfa  (Mass.)  *  7«9 

2.  Where  surety  on  promlSBOiy  notes  of  s 
bankrupt  pays  money  to  creditor  aiidluddflrot 
notes,  and  receives  an  agreement  br  which  such 
creditor  as  prindpal  and  other  holders  as  sure- 
ties agree  to  indemnify  him,  he  cannot  sue  such 
creditor  to  recover  the  money,  although  estate 
of  bankrupt  is  more  than  sufficient  to  ptj 
debts  in  full;  he  is  eonclnded  by  the  agree- 
ni^Bt* 

tmon  WHtmm  (Mass.)  887 
INDIOTKBNTS. 

Sbe  AduI/TERATION;  ADITX.TEBT;  ASSAfJLT 

A^D  Battbbt  S;  Bubqlabt;  Cbimihal 
Law  II;  Fobgbbt;  Oahtso;  Hohicide: 
Iktoxicating  Liquobs  IV;  Labcest 
AND  Rkceivino  Stolbh  Ooods;  Lot- 

TEBIE8;  PeHAXAT. 

INFANTS. 

See  Quabbian  and  Wabd. 

1.  The  legal  marriage  of  a  female  Infiut 
terminates  the  fibther's  right  to  "bet  cus- 
tody and  services. 

Aldnch  V.  Bennett  (K.  B.)  St 

3.  The  statutory  foredosnro  of  a  sort* 
gage  bars  the  rleht  of  redemption  of  the 
mortgagor  and  of  all  persons  claiming  andcr 
him.  Including  minor  heirs.  Such  hetn  hsTS 
no  right  to  redeem  on  showing  want  of  sctatl 
notice,  or  the  failure  to  have  guardian  ad  Sum 
appointed  and  notice  given  to  him. 

Thompson  v.  Par5(N.  H.)  333 

3.  A  release  to  an  infant  cosigner  of  t 
promissory  note,  after  he  lias  repuduted  the 
contract,  will  not  release  the  oUmt sigaww 

Tour^  V.  Currier  (N.  H.)  64 

4.  Negligence— A  young  child  strajed 
from  Its  home  upon  a  railroad  track,  cromd 
the  track  and  fell  into  an  adjoining  trench. 
The  track  was  not  fenced  on  the  trench  side. 
Held,  on  demurrer  to  the  declaration,  that  tbe 
company  was,  as  to  the  pWntiff,  under  no  ol>- 
ligation  so  to  fence  its  tracks  that  the  plaintiff 
could  not  get  from  them  upon  the  aajcrfning 
laud,  and  that  the  action  could  not  be  msiii- 
talned. 

Morriteey  v.  ProUdenee  A  Wereaier 
R  B.  Go.  (R.  I.)  80e 

5.  Where  a  boy  about  nine  years  old  bad 
voluDtarlly  placed  himself  in  danger  by  engag- 
ing in  the  sport  of  riding  upon  the  runner  oft 
sleigh  drawn  by  a  horse,  and  after  leaving  the 
runner  was  driven  into  by  the  defendant  vho 
was  driving  at  a  moderate  rate,  held,  recorar 
could  not  oe  had. 

Meaaenger  v.  Dennie  (Hais.)  739 
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mjUirGTION. 

1.  A  person  may  be  restrained  in  equity  from 
interfering  wf  th  or  using:  s  wall  of  anoth- 
er's house  which  has  beea  maintained  by 
the  latter  for  tUrtjr  years. 

MeLaugmn  t.  Owami  (Mass.)  76S 

8.  A  stipulation  In  a  de«d  of  a  lot  of 

land  in  the  grounds  of  the  Winnepesaakee 
Campmeeting  Assoclstioo,  prohlbitmg  the 
erecuon  or  use  of  buildings  for  stores,  ooard- 
Ing  houses,  hotels  or  stables  thereon  without 
the  consent  of  the  AssodaUon,  Is  enforcsable 
by  injunction. 

vF^nepesaukee  Campm«eHng  Am»o. 
f  .  Chmion  (N.  H.)  846 

INNKEEPER. 

1.  The  failure  of  a  guest  to  comply  with 
]>rinted  regulations  of  which  he  has  no- 
lice,  directing  him  upon  leaving  his  room  to 
"lock  the  door  and  leave  the  key  at  the  office," 
will  not  exempt  the  innkeeper  from  llablli^ 
for  lou  of  wearing  apparel,  stolen  from 
the  room,  without  proof  shown  by  the  inn- 
keeper that  such  loss  was  occasioned  by  fail- 
ure to  comply  with  the  regulations. 

Burbanh  v.  Gkapin  (5£a8B.)  79 

2.  The  statute  which  provldei  that  a  li- 
censed innholder  may  supply  dutoxicatinsr 
liquors  to  guests,  who  have  resorted  to  hu 
house  for  food  and  lodging,  clearly  excludes 
those  who  resort  there  for  the  purpose  of 
procuring  and  drinking  intoxicating  liquor 

GomnumtoeaUh  v.  Sagan  (Mass.)  316 

nVSANE  PERSONS. 

1.  Probate  of  will  is  not  evidence  of 
mental  oapaelty  on  collateral  Issue;  decree 
of  probate  court  not  admissible  as  erldeoce  of 
capacity  of  testator,  In  suit  by  devisee  to  set 
aside  a  mortgage,  on  ground  of  want  of  capac- 
ity in  testator  to  convey. 

Br^ham  t.  Fc^moeatliw  (Mass.)  786 
S.  Person  rum  oompot  mentM  cannot  acquire 
settlement  by  resldenoet  follows  settle- 
ment of  father. 

JnAoMtonte  nf  WirUerport  v.  InJiabit- 
OKU    Nndburgk  (He.)  687 

msOLVSNCT. 

I.  AojuDicATioN;  Effect. 
n.  Abbiohbe. 
m.  Dtbcharoe;  Rbtitau 

Bee  Poob  Dbbtob. 

I.  Adjudication;  Effect. 

1.  Adjudication  of  insolvency  takes  effect 
u  of  date  of  filing  petition,  although  peti- 
ion  had  not  then  upon  it  requisite  number  of 
creditors. 

Clay  TmU  (He.)  669 
3.  An  attachment  lien  is  not  extinguished 
^ylnsolvency  proceedinpcs. 

Qay  T.  tiaymond  (Mass.)  .  69 

K.      B.,  T.  1. 
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8.  A  speeial  lien  by  contract  wfl]  not 
be  affected  bythe  insolvency  of  the  debtor. 
BovM  y.  WiteataeU  Brw  A  PoUery  Co. 

(Me.)  801 

A.  Validity  of  translSer  of  property  by 
insolvent  IS  referable  to  date  of  flUng  peti- 
tion. 

dti^T.  2VtDte<Me.)  669 
6.  A  subscriber  to  invalid  special 
stock  certificates  may  recover  the  amount 
paid  therefor,  without  interest  and  less  divi- 
dends received,  against  the  assignee  in  in- 
solvency of  the  corporation,  without  offering 
before  the  filing  of  the  petition  In  insolvency 
to  rescind  or  return  the  certificates  or  the  din- 
dends. 

Beed  v.  Boriim  MatihiM  Oo,  (Mass.)  T72 

6.  Mortgage  by  insolvent  debtor,  to  se- 
cure loan  made  at  time.  Is  vaUd  tn  absence 
of  fraud. . 

Oayv.  Totele  (Me.)  669 

7.  Mortgage  by  Insolvent  corporation  with 
intent  to  give  preferencei  within  four 
months  of  filing  petition,  is  void  when  creditor 
knew  of  Insolvency  and  that  preference  was  in 
fraud  of  Insolvent  law.  Id. 

8.  An  action  cannot  be  maintained  by  a 
surviving  partner  against  the  insolvent  es- 
tate of  a  deceased  partner,  for  a  debt  due 
from  such  estate  to  the  partnership,  tiiough 
the  partnership  beinsolvent,  unless  the  action 
is  pending  at  the  time  of  the  representation 
of  insolvent  by  the  administrator.  The 
only  remedy  is  beftore  the  commisstou- 
era  of  insolveuOT. 

Bird  T.  Bird  (He.)  SSff 

n.  ASBIOKEE. 

9.  The  assignee  in  Insolvency  is  entitled 
to  the  amount  due  on  a  poli^  on  the  life  of 
the  insured,  providing  for  payment  to  the  in- 
sured if  he  survived  until  a  certain  day  and  In 
case  of  his  death  for  the  benefit  of  bis  chil- 
dren, upon  the  happening  of  the  first  contin- 
gency. 

Bassea  v.  POraona  (Mass.)  225 

10.  A  payment  made  by  an  assignee* 

under  order'  of  court  In  a  proceeding  In  in- 
solvency, will  not  interrupt  tiie  runoliw  of 
Uie  Statute  of  Limltattons;  and  this  u  so 

although  the  United  States  Bankrupt  Act  was 

in  force  at  the  time. 

Benton  v.  BoUand  (Vt.)  788 
HatUa  V.  B<Mand  (Vt.)  788 

11.  Debtor  may  testify  as  to  intent  in 
action  by  assignee  to  recover  money  clalmMl  to 
have  been  paid  in  fraud  of  insolvent  law. 

ifteorns  v.  0mw»»  (Vt.)  784 

m.  DiscHABGE;  Revival. 

12.  Discbarge  is  no  defense  against  note 
made  before  the  passage  ofthe  insolvent 
law*  and  not  proved  against  estate^ 

3rmM  T.  QUddm  (Me.)  898 
18.  Appeal  does  not  He  from  decree  grant- 
ing Insolvent  a  discharge  under  R  S.  chap.  70, 
henaving  made  composition,  even  although  an 
examination  by  creditors  had  been  refused. 
Uffrgan  v.  BootlU/y  (Me.)  840 
14.  A  letter  to  create  a  new  obliga- 

Digitized  by  Google 


936 


iKsmtAiiCB  I.  IL  m. 


tloD  after  discbarae  In  inaoWency  must  show 
intent  to  waive  oischarge.  A  letter  contain- 
ing "I  wish  I  could  give  you  some  money  *  * 
I  shall  not  take  any  notice  of  your  abuse  of  me 
Ull  I  have  paid  yon  the  amount  I  owe  you, 
which  I  shall  surely  do."  held,  not  auflScioit 
■wiUYcr. 

Dennan  Oovld  (Mass.)  460 
INSTRV0TION8. 

See  Trial  IV. 
INSURANCE. 
L  Harinb. 

II.  FlRK. 

in.  Lira. 
I.  Habine. 

1.  The  iusared  in  a  marine  Insnrance 
policy  is  liable  in  an  action  for  pro  rata 
premium*  under  the  continuation  clause  of  a 
policy,  when  the  Tessel  was  at  sea  at  the  ezpf ra- 
tkm  of  the  term  of  Insurance,  although  a  pre- 
Tions  action  has  been  brought  on  the  premium 
note  and  Judgment  bas  been  renderea  thereon. 
Itwtranee  Oo.  of  North  America 

V.  Sogers  (Me.)  792 

8.  In  an  action  for  the  premium  due  upon 
a  marine  insurance  policy  in  the  name  of  a 
part  owner*  for  the  benefit  of  whom  it 
may  eoaeem.  the  defendant  offered  oTidence 
to  show  other  insurance  which  would  make 
an  overlnsurance  upon  his  part  of  the  vessel, 
and  claimed  to  be  liable  for  only  a  ratable  pro- 
portion of  the  premium.  Held*  that  if  this 
proposition  Is  sound  in  law,  the  burden  Is 
upon  the  defendant  to  show  that  the  poli- 
cies were  simultaneous  and  not  intended  to 
cover  tbe  interests  of  some  other  owners.  Id. 

n.  FiBB. 

S.  When  agfent  employed  to  procureinsur- 
ance  on  principal's  property  to  a  certain  amount 
bas  done  so,  his  agency  is  accomplished,  and  he 
has  DO  authority  to  surrender  policy  or  make 
further  insuran(». 

Wilton  T.  2fea  Ea,n^?tMn  Fire  Ins.  Oo. 

(Mass.)  669 

4.  An  insurance  company  Insuring  prop- 
er^ used  in  a  businesa  is  presumed  to  have 
in  mind  the  nature  of  the  nrdnrtaking 
and  the  uraal  method*  of  doing  the  buu- 


Cases  cited  (N.  H.)  822 

5.  A  policy  upon  a  woolen  mill  and  con- 
tents, with  Knowledge  that  naplba  is  neces- 
sarily used  In  the  business,  waives  a  print^ 
condition  of  the  policy  that  it  shall  be  void  If 
the  assured  uses  naptha,  and  recove^  sus- 
tained when  the  fire  was  not  occasioned  by  Its 
use. 

Wheeler  t.  Traders  In$.  Co.  (N.  H.)  819 

6.  If  an  insurer  has  knowledge  of  the  as- 
sured's  title*  It  Is  a  waiver  of  Uie  condition 
making  an  Inaccurate  statement  of  the  title  an 
avoidance  of  the  policy. 

Cases  cited  (N.  H.)  833 

7.  The  execution  of  a  policy  with  full 
knowled)gr«  of  existing^  facts,  which  by 
its  conditions  render  it  void,  Is  a  waiver  of 
H.  s.  B.,  T.  I. 


those  conditions,  because  othervtss  it  wonU 

be  a  fraud. 

Oases  cited  (N.  H.)  m 

8.  When  submiaston  to  arbitrators  ii 
for  appraisal  of  damages  only,  under  fire  la- 
snrance  policy,  a  valid  award,  although  evi- 
dence of  damage  la  action  on  policy,  will  not 
support  action  on  award. 

Soart  V.  Mms  Ins.  Go.  (Mass.)  534 

9.  iBTalld  award  by  referees  to  assess 
damages  on  loss  under  fire  insurance  policy 
has  no  effect  on  rig'hts  of  parties.  U. 

10.  In  an  action  upon  a  policy  of  insurance 
on  a  "woolen  mill  and  contents,"  parol  evi- 
dence Is  admissible  to  show  what  the  con- 
tents were.  * 

WheeUnr  v.  Tradan  Int.  Oo.  (N.  H.)  8W 

IIL  Life. 

11.  It  Is  duty  of  company  to  preserve 
its  solvency*  and  to  that  end  It  may  change 
from  percent^e  to  contrlbutive  plan. 

BruM  T.  OonUnoatdl  Liit  Int.  Co. 

(Vt.)  835 

13.  A  eirenlar  Issued  by  company  mmj 
be  need  la  Jij**^*— iwiwy  —  pni. 
icy.  Id. 

18.  Non-fbiftitara  paid  up  policy  » 

not  forfeited  by  failure  to  pay  interest  on  pre- 
mium notes,  regarded  by  company  as  a  losn 
to  assured.  Id. 

14.  A  reduced',  *'non-forfeiture**'  "paid 
up"  policy  of  life  insurance,  held*  upon  cer- 
tain stlpnlationsf  not  to  be  fbrfiuted  for 
nonpayment  of  interest 

Oowitt  V.  Omiinmtai  IMt  Int.  Co. 

(N.H.)  «47 

15.  Condition  of  policy,  that  on  fallare  lo 
pay  interest  on  notes  policy  should  d^ermlBe, 
except  that  proportionate  paid  up  policy 
would  be  issued;  four  premiums  of  $10oesca 
were  paid  partly  in  cash  and  partly  in  notn 
past  due;  held,  no  forfeiture,  estate  of  in- 
sured entitled  to  $400,  deducting  notes  re- 
duced by  dividends  or  profits. 

Brwfv.  Contiaenial  L{f«  Int.  Oo. 

(Vt)  ns 

16.  Where  the  by-laws  of  a  matual  ben- 
efit association.  In  the  nature  of  a  life  in- 
surance company,  provide  that  upon  tbe 
death  of  a  member  the  benefit  shall  be  paid  to 
his  direction,  the  member  aaay  changv 
the  beneficiary  by  surrendering  his  cer- 
tificate of  membership  and  procuring  a  new 
one  made  payable  to  the  person  iberelD 
named. 

Bartm  v.  Profiident  Mutual  Am. 

(N.H.)  865 

17.  Where  a  policy  was  made  "payable  to 
A.  (the  wife  of  the  insured),  and  the  children 
of  the  insured,"  and  the  insured  and  wife 
assigned  the  policy  as  collateral  to  plslotiff, 
and  It  appearing  Uiat  at  the  date  of  tbe  policy 
the  insured  had  four  children  by  a  former 
wife,  and  subsequentiy  one  wss  bom  by  (be 
second  wife.  A.,  and  that  A.  died  before  the 
insured,  held,  that  the  proceeds  of  the  p(^|^ 
should  be  paid  each  one  fifth  to  the  pishitlff 
and  the  four  children  by  the  first  wife. 

OonnecUcul  Hut.  L.  Int.  Oo.  v.  Baldwin 

(RI.)  12* 
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18.  The  Msipiee  in  insolvency  la  en- 
titled to  the  amount  dne  on  a  policy  on 
the  life  of  the  Insured  providing  for  payment 
to  the  insured  If  he  siurived  until  a  certain 
day  and  In  case  of  his  death  for  the  benefit  of 
bis  children  upon  the  happeniag  of  the  first 
cottUngency. 

BMtettY.  Parsons  (Maas.)  225 

1ft.  By  Btatnte  (1877,  chap.  8M)  the  Ameri- 
can Legion  of  Honor  and  the  EnEghts  of 
Pythias  were  empowered  to  insure  ttie  life  of 
a  member  for  the  benefit  of  "the  widow  or 
other  dependents  upon  a  deceased  member," 
and  such  fund  was  exempted  from  liability 
to  creditors.  Certificates  of  insurance  were 
issued  by  each  of  the  societies  to  a  member, 
payable  to  his  wife  and  subject  to  such  fur- 
ther disposal  as  he  might  thereafter  direct 
Subsequently  the  Act  uf  1883,  chap.  195,  §  2, 
added  to  the  class  of  beneficiaries  after  the 
word  "orphans,"  "or  other  relatives  of  de- 
ceased members."  The  wife  of  the  member 
so  named  as  payee  In  the  two  certificates  died, 
and  the  memoer  by  will  bequeathed  the  sum 
payable  on  each  cerUflcate  to  the  claimant 
with  whom  be  had  made  a  contract  of  mar 
riage.  Both  funds  were  claimed  by  the  mem- 
bers legatee,  his  mother  and  his  sister.  Held, 
after  the  finding  of  the  Superior  Court  that 
the  legatee  and  tne  sister  were  not  dependent 
upon  deceased,  that  the  mother  atone  was 
entitled  to  both  funds,  and  the  Act  of  1682. 
subsequent  to  the  contracts  of  insurance,  did 
not  entitle  the  sister  to  any  part  of  the  funds. 

Supreme  Council  American  L^/Um  €^S<m- 
<»r  T.  PsrryCMass.)  716 

mek»  V.  Pimv  (Mass.)  715 

INTEREST. 

1.  Where  contraet  of  amS»  stipulates 

that  if  plafntiS  is  entitled  to  recover  for  a 
breach  of  contract  the  measure  of  damages 
shall  be  at  a  certain  rate  on  the  quantity  of 
goods  not  delivered,  the  plaintiff,  in  the  event 
of  the  recovery,  1b  enttued  to  Interest  from 
the  date  of  bis  demand. 

ITumas  v.  1F«U>  (Mass.)  747 

2.  Interest  Is  allowed  In  admiralty-  upon 
damages  for  collision  and  other  courts  have 
adopted  the  admiralty  doctrlna 

Cases  cited  (Mass.)  627 

8.  In  an  action  for  negllffent  destruc- 
tion of  property  by  fioomng  or  breakage 
of  a  water  dam  where  party  injured  has  be^ 
by  awaiting  result  of  a  test  case,  kept  out  of 
the  sum  which  would  have  reimbursed  him  at 
the  time  so  long  that  it  Is  no  longer  an  indem- 
nity, the  jury  may  consider  such  delay  and 
give  interest  on  the  original  damages. 

Fraxer  v.  Bigelow  Carpet  Co.  (Uass.)  825 

INTOXICATIN6  LIQUORS. 

L  BtATCTBS;    CONSTITUTIONALnr  AND 

Construction. 
n.  LiCENras;  Constkuction. 
in.  Statutbb   REOUUTnta;  Fboobed- 

INOB. 

IV.  Indictments,  InfobhationsandGom- 

plaiktb. 
v.  evidbncb. 

»■  E.  B.,  T.  L 
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VI.  Instructions;    Vbrdict;  Apfeal; 

Costs. 

I.  Statutes;  CoNaTiTunoHALiTT  and  Cos- 
btbuction. 

1.  R.  I.  Pnb.  Stat.  chap.  80,  §  8.  mak- 
ing the  reputation  of  premises  admissible 
in  evidence  to  prove  sale  of  liquors,  hut 
leaving  the  Jury  free  tgflnd  the  accused  guilty 
or  not,  is  not  unccmstltntlonal. 

StaU-v.  WOtonqSLl)  888 

2.  In  Pub.  Stat  R  L  chap.  80,  §  S,  pro- 
viding the  character  of  the  premises  ahaU  be 
evidence  of  sale  of  intoxicating  liquors, 
character  Is  synonomous  with  reputation.  Id. 

8.  The  seizure  of  intoxicating  liquors  In- 
tended for  illegal  use  In  Vermont,  while  In 
the  bands  of  an  express  company  who  Is 
transporttn^p  them  on  the  order  of  the  sel- 
ler, a  resident  of  another  State,  to  be  de- 
livered to  the  purchaser  la  this  State  C.  0.  D., 
is  a  lawful  exercise  of  police  power  and  not 
void  as  a  teeulatlonof  commerce. 

Stotev.  0'iV«i(Vt.)  775 

4.  Section  2.  Acts  1682,  No.  48,  by  which 
officer  may  seise  liquor  without  warrant* 
is  constitutional.  Id. 

5.  Statute  which  provides  that  a  licensed 
innbolder  may  supply  intoxicating  liquor 
to  guests,  who  have  resorted  tn  his  house  for 
foM  and  lodging,  clearly  excludes  those 
who  resort  there  for  the  purpose  of  procnr. 
ing  and  drinking  intoxicating  Hquor  on 
Sundays. 

CommonwaUh  v.  Hagan  (Mass.)  216 
Q.  The  purpose  of  Pnb.  Stat.  chap.  100, 

§  12,  is  to  permit  the  use  of  such  entrances 
only  as  are  directly  upon  the  street. 

ComnumweaUh  v.  Ferden  (Mass.)  911 

7.  P.  S.  chap.  100,  glS,  prohibiting 
screens  and  requiring  unobstructed  view 
of  premises,  construed. 

OomtnontMoiih  v.  Kelly  (Mass.)  884 
OmmmieeaUh  r.  Banes  (Mass.)  887 
CommmtMtUth  r.  Xkmahve  (Alass.)  888 
(hmmonwaUh  v.  Ffannerv  (Mass.)  888 
Qmnumwealth  v.  MeGrath  (Mass.)  888 
Common^Dealth  v.  Santr^  (Mass.)  888 

n.  Licenses;  Conbtbuction. 

8.  A  licensee  to  sell  Intoxicating  liquors, 
is  bonnd  at  bis  peril  to  see  that  its  condi- 
tions are  complied  with  by  bis  servantB  or 

lose  the  protection  of  his  license. 
Caaes  cited  (Mass. )  620 

9.  When  person  licensed  to  sell  in  one 
town  sends  Uquors  to  another  town, 
where  there  are  no  licenses,  for  sale,  he  is 

Sillty  of  Illegal  selling  in  the  latter  town,  and 
e  liquors  are  forfeited  to  the  State 
Bb  Liqiton     Young  (ft  Igon  (R.  L)  818 

10.  Where  thereto  an  antranee  to  licensed 
premises  through  a  gate  on  street  in  which 
there  is  a  school  house  within  limit  prohibited 
by  statute  of  1882,  chap.  220,  question  whether 
license  is  avoided  thereby  depends  upon  pur- 
pose for  which  gate  Is  used  and  is  for  the  jury. 

Oommonvxalth  v.  Stiermn  (Mass.)  675 

11.  Where  person  is  licensed  to  sell  "in  front 
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md  rear  room,"  a  partition  wall'  between 
the  Fowns.  not  with-the  prohibitioD  of  P.  S. 
chap.  100,  g  13,  although  it  obstructs  the  view 
into  rear  room. 

Oofomonweatth  v.  Bartua  CUaM.)  887 
IS.  The  Act  of  licensee's  uwt  In  viola- 
tion of  P.  S.  chap.  100,  S  .13;  prohibiting 
screens  and  requiring  okobstracted  view 
of  premises,  will  render  the  licensee  liable  for 
the  penalty,  although  the  act  was  without  his 
knowledge  and  In  oppoftltloa  to  hia  will. 

Commonwealth  v.  Kelly  (Mass.)  884 
18.  To  maintain  suit  on  bond  given  to  ob- 
tain license,  tl  is  not  necessary  to  show  that 
principal  had  been  convicted  of  violation  of  li- 
cense or  that  bond  had  been  approved  orsure- 
Ues  notified. 

ChgffcAaU  v.  Pi>m  (R  L)  806 

nr.  Statute  Rboulating:  PBOOBBDinafl. 

14.  It  Is  a  violation  of  the  law  If  the  sales 
were  made  incidental  or  subordinate  to  the 
aaain  business  of  defendant's  store.  , 

State  V.  Mxrne  OcL  I.)  89 
He  Idgwn  of  Tintnff  A  Lgon  (R.  I.)  818 

15.  In  a  prosecution  for  keeping  for  sale  In- 
toxicating liquors  without  a  license,  it  is  im- 
material whether  the  proceedings  under  the 
search  warrant  were  regular  or  not,  or 
whether  the  liquors  were  exposed  or  concealed. 

CommonvmUh  v.  &nderton  (Mass.)  605 

16.  The  offense  of  unlawfully  keeping  and 
selling  intoxicating  liquors  Is  a  separate 
offense  from  that  of  keeping  and  main- 
taining a  tenement  as  a  nuisance.  Former 
acquittal  or  conviction  as  to  the  former  Is  not 
pleadable  against  the  latter. 

CommonveaUh  v.  Hanley  (Mass.)  748 

17.  In  prosecution  under  Mass.  Stat.  1886, 
chap.  90,  g  1,  prohibiting  sale,  etc.,  of  lotoxl- 
catlng  liquors,  except  as  therein,  authorized, 
defendant  Is  not  necessarily  the  seller,  when 
sale  was  made  by  a  servant  without  his 
knowledge  and  arainst  his  directions. 

CmimmueaUh'v.  Waehmdorf  QUaa^.)  520 

18.  If  a  person  uses  premises  for  illegal  sale 
or  keeping  of  Intoxicating  liquors,  at  any 
time  or  on  a  single  occasion  covered  by 
complaint*  he  la  guilty  under  the  statute. 

Commonwealth  y.  Kerriasey  (Mass.)  514 

19.  Directions  toolBcer  to  search  and 

seise  under  the  Maine  Liquor  Law  is  matter 
of  form  and  may  be  amended  at  any  time  be- 
fore final  judgment,  by  inserting  directions 
omitted  when  ft  was  actually  served  by  an  au- 
thorized officer. 

&ate  V.  Baa  (Me.)  472 

30.  Intoxicating  liquors  are  not  relieved  from 
fbrlbltnre  under  P.  S.  chap.  87,  %  87,  by  mere 
delay  on  part  of  seizing  officer. 

Ee  Liquors  of  Hoxaie  (R.  I.)  863 

IV.  Indiotmbkts,  Ixformationb  and  Cou- 

PLAXHTB. 

31.  Information  for  forfeiture  under 
Pub.  Stat.  chap.  87,  held  sufficient. 

Be  Uqaim  nf  Ymng    Lyon  (R.  I.)  818 

32.  Information  for  selsare  of  intoxicat- 

S.  B.  ILj  T.  X. 


ing  liquors  suflldent  without  adding  "with 
force  and  arms,"  etc 

Se  Liquora  cf  Eacm  (R  L)  869 
38.  A  complaint  for  obstmetfay  the 
view  of  premises  when  liquor  Is  sold  under 
license  is  suffldent,  If  It  alleges  that  defendant 
having  a  license  maintained  curtains  and  abut- 
ters in  the  room  named,  against  the  law. 

CommonioeaUh  v.  Katfe  (Mass.)  460 

34.  An  indictment  should  set  fortk  the 
specific  offense  and  the  use  of  generic 
terms  applicable  to  several  sections  of  the 
statute;  describing  differrat  crimes  uid  penal- 
ties Is  insnflkient. 

State  Y.LeamttC^.U.)  28» 

35.  An  Indictment  cbai^ng  the  keei^ne  and 
sale  at  a  Mme  and  place  stated,-  is  not  baa  for 
omission  to  re|»eat  the  Ume  In  fluther  ml^ 
legation  that  defendant  thereby  maintained 
a  nulsantw. 

State  V.  Butk  (Me.)  908 

26.  Indictment  for  keeping  tormented  ci- 
der need  not  negative  iatention  to  a^l 
out  of  State. 

Staie  V.  ArAAu  (N.  H.)  1 

V.  EVIDBNCB. 

27.  If  a  wife  makes  unlawful  sale  of  in- 
toxicating liquors  In  the  absence  of  her  husband 
there  is  no  presmmption  that  she  acts  under 
bis  coercloo;  but  if  husband  Is  nearenouf^  to 
influence  wife,  although  not  In  same  room,  he 
is  not  absent.  '' 

OommoameiU&  x.  Flaherty  (Mass.)  fSB/t 

38.  No  inference  GUI  be  drawn  ftomfltHwe 
of  detondant  to  testify*. 

CommomBeaUh  v.  Banley  (Haas.)  741 

39.  If  the  license  produced  proves  the  alle- 
gation In  the  compltunt  that  it  proves  also  that 
defendant  was  licensed  to  sell  In  another  room 
Is  not  a  Tariance. 

Commonwealth     Ke^e  O^ass.)  460 

80.  Proof  of  license  Is  matter  of  detonse 

and  need  not  be  negatived  by  State. 

State  V.  Hoxeie  (R  L)  39 
SI.  Where  there  was  evidence  tending  to 
show  that  the  place  searched  was  a  re- 
sort fbr  persons  who  did  not  live  there  and 
Oiat  a  number  of  persons  were  found  there 
In  a  state  of  intoxication,  it  cannot  be  said, 
as  a  matter  of  law,  that  all  the  evidence  was 
not  suAcient  to  sustain  the  verdict  that  de- 
fendant kept  intoxicaUng  liqoorB  with  latent 
to  sell. 

OommonweaUh  v.  Mead  (Mass.)  209 

32.  Proof  of  former  conTictioa  for  sell- 
ing, etc.,  IntozIcaUnff  liquor,  more  than  three 
years  before  present  irlu,  may  be  shown. 
State  y.  0'Nea(^%.)  775 

88.  There  la  no  error  in  the  exclusion  of  a 
qneation  to  a  police  ottcer  as  to  whether 
he  did  not  know  there  were  places  in  the 
town  other  than  defendant's  where  liquors 
were  unlawfully  sold  and  which  heml^italso 
have  searched. 

CommonweaUh  Y .  F^igjpatriek  {lAaxa.)  545 

84.  A  witness  having  testified  that  thebeer 
sold  by  defendant  was  a  weak  beer*  It  was 
open  to  the  prosecudon  to  show  Uist  he  had 
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prerlously  testified  that  he  thought  it  was 
ULg^r  be«r,  for  the  purpoee  of  contradicting 
bis  present  testimony,  if  for  no  oUter  purpose. 
CommonuMfoiih  y.  Moinehan  (Mass.)  691 

S9.  To  convict  defendant  of  keeping  beer 
for  Mble  in  vlolatloD  of  P.  S.  chap.  100,  §  37, 

Eovemment  must  pnn  that  at  the  time  of  the 
eeplng  it  contatned  more  thao  8  per  cent  of 
aleolud  by  Tolnme  at  00  dwrees  Fahienhdt. 
O0nm<mueatthT.  MaomitSam.)  504 
86  When  the  ehemist  and  state  assayer  tee 
tifled  to  his  having  analysed  the  beer  and 
that  be  found  it  cont^ned  three  and  flf^-elght 
hundredths  per  cent  alcohol,  the  case  was 
properly  submitted  to  the  Jury.  Id. 

VL  foSTBUCTIOHB;  VbSDIOT;  AFFBAL;  C0BT8. 

87.  It  is  not  error  to  refuse  In  action  for  Il- 
legal sale,  of  Intoxicating  liquors,  to  charge 
that  testimony  of  "spotters  or  informers, 
employed  to  procure  sales  and  bring  prosecu- 
tions, IS  to  be  reeelved  with  great  caution  and 
distrust 

State  T.  Eoxait  (B.  L)  2d 

88.  Where  there  was  evidence  tending  to 
show  that  defendant  illegally  sold  intoxicat- 
ing liquors  on  the  Lord's  Day  to  persons 
not  guests  at  his  Inn,  the  case  was  properly 
submitted  to  the  jury  on  Indictment  for  Illegal 
sale  and  maintaining  a  common  nuisance. 

Commonuiealth  v.  LeighUm  (Mass.)  502 

89.  Verdiet  of  guilty  is  a  conviction, 
althougb  no  seateBce  or  judgment  pro- 
nounced; so  held  as  to  suit  on  licensed  liquor 
dealo^s  bond  nndw  Act  of  1883.  g  8. 

QuAitonI  T.  Xncedier  (Conn.)  868 

40.  Constitutional  InhibUlon  against  nn- 
usual  punishments  does  not  applv  to  cu- 
mulative punishments  fOT  autuct  of- 
fenses in  same  prosecution. 

States.  0'ir«7(VL)  775 

41.  Recoginisauce  on  appeal  to  appear 
on  first  term  of  Superior  Court;  statute  parsed 
after  appeal  changing  term  from  second  to  first 
Monday,  no  ground  for  dismissing  complaint. 

CtmmomcealtA  v.  Parker  (Maes.)  T83 

OommametaUh  v.  MePheraon  gAsBS.)  722 

C&mmonvieaUh  v.  Solbrook  (Mass.)  723 

CtmrnonwoAA  v.  Murphy  (M&ss.)  ^ 

42.  Costs  before  grand  jury  are  costs  of 
prosecution. 

StcUe  V.  FSfe  (Me.)  898 

nrroxiGATiOH. 

See  Assault  asd  Battebt  6;  Cbdiihal 
La.wL 

JAIL. 

1.  The  special  limitation  ^b.  Stat  chap. 
225,  §  9),  runs  against  a  bond  for  VSHmtHj  of 
Jail  yard  from  first  of  two  breaches,  and 
mere  want  of  knowledge  of  breach  Is  not  fraud 
to  toll  SUtute. 

Pearee  v.  Owran  (B.  I.)  880 

2.  Chap.  06,  Laws  1688,  requiring  certain 
persons  committed  to  Jail  to  be  dis- 
charcfed  by  the  jailer  at  the  expiration  of  a 
certain  time,  does  not  restrict  the  power  of 
H.  X.  B.,  V.  I. 


discharging  them  tmder  Gen.  Laws.  chap. 
368.  g  0,  for  inability  to  pay  fine  and  costs. 
SiakM  FtUHiml^.S^  254 

JOINT  TENANTS  AND  TENANTS 
IN  COMMON. 

1.  Trustees  take  as  joint  tenants. 
FranicHn  Iru^utionfor  8amng»v,  PeopW» 

Savings  Bank(R.  I.)  38 

3.  Tenancy  by  entireties  is  a  joint  ten- 
ancy as  modified  by  common  law  doctrine  that 
husband  and  wife  are  one  person,  and  not 
changed  by  statute. 

Pratf  T.  StObiiu  (Mass.)  531 

2.  When  a  dngle  action  of  assumpsit  Is  aa. 
adequate  and  convenient  mode  of  recovering 
money  which  one  of  several  common  owners 
of  a  chattel  expressly  or  implied)^  promised  to 
pay  his  cotenants  for  his  exclusive  use  of  It, 
the  promisees  may  Join  in  such  action  at- 
common  law,  and  their  several  rights  tn  the 
damages  may  be  established  and  enforced  by 
a  necessary  form  of  judgment  and  execution. 

Brooki  v.  Hov>iton  (N.  B.)  248 
8.  Where  their  shares  of  the  value  of  his 
use  of  the  common  property  are  to  be  allowed 
as  a  payment  to  him  by  them  as  his  co- 
sureues,  and  their  claim,  and  other  related 
affairs  are  entitled  to  a  Joint  and  complete  ad- 
justment which  cannot  be  made  at  law,  the 
inadequacy  of  remedy  at  law.  Is  a  ground 
of  chancery  jurisdiction.  Id. 

4  A  release  by  one  of  several  joint  vend- 
ors, of  the  Joint  claim  for  payment  for  per- 
sonal property  sold,  binds  aU  the  vendors  Md 
each  of  the  other  vendors  ts  debarred  from 
thereafter  mdntalning  suit  for  his  share. 
Otbom  T.  Martht^*  nneyard  R.  B.  Oo. 

(Mass.)  452 

5.  All  part  owners  of  a  vessel,  except 
such  as  have  been  paid  or  have  settled,  must 
join  in  an  action  to  recover  earnings:  In  case 
of  bankruptcy  of  cme,  his  assignee  must  join. 
iSHAutm  V.  FWnaid  (Me.)  390 

JUDGMENT. 

I.  Confession;  Default. 
IL  Validity  ;  CoiiCLUSiVEinss;  Bss  Judi- 
cata, 

IlL  FOBBIGN. 

nr.  Abrest;  Remittitur. 

See  Audita  Querela;  Costs;  Damages; 
Execution;  Interest;  Set-off  and 
c00htebci>axh. 

I.  Confession;  Default. 

1.  A  note  payable  on  a  fliture  day  cer- 
tain, authorizing  a  confession  of  judgment  "at 
any  time  hereafter"  will  authorise  Judg- 
ment at  any  time  after  date. 

Riehardt  v.  Barlote  ^lass.)  S77 

2.  Promissory  note  containing  power  of  at- 
torney to  confess  judgment  in  ftvorof  "hdd- 
er",  imports  that  it  was  drawn  on  assnmpttcm 
that  It  would  by  negrotiablet  hence,  judg- 
ment bv  confession  taken  by  Indume  of  payee 
Is  valia  and  will  sustain  action  thereon,  al- 
though taken  In  another  State. '  Id. 
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3.  Adefibnlt  ftdnit*  all  the  m»terUl 
mUegatlons  of  the  writ  except  the  MBonnt 

of  damages. 

Cases  cited  (N.  H.)  168 

n.  VAUDITT;C0NCI.tT8ITBNBa;Bn  JUIHCATA. 

4.  A  Jndfcment  In  rest  Is  an  act  of  sorer- 
eigo  power  and  gfood  a^fainet  all  theworld. 

Cases  dted  (Mass.)  787 

5.  Attaelwieat  against  nonreetdent 

and  service  hy  publication.  Is  proceeding  in 
rem.  and  the  judgment  Is  ▼oid  as  a  per- 
sonal Jad^saent. 

Eeutman  v.  Dearborn  (N.  H.)  166 

6.  At  common  law  a  judgment  is  void  un- 
less rendered  upon  personal  notice  to  de- 
fendant or  bis  appearance  to  the  action. 

Cases  cited  (N.  H.)  167 

7.  Judgment  is  invalid,  where  return  does 
not  show  service  glvingjurisdiction. 

(%(!r^JeAwT.  i^(Ua88.)  743 

8.  When  tfaejuTisdlction  of  ft  court  of  lim- 
ited Jttrlsdletlon  depends  on  some  fact 
which  can  be  decided  without  deciding  the 
case  on  Its  merits,  the  jurisdiction  may  be 
questioned  and  disproved  collaterally,  al- 
though the  jurisdictional  fact  is  averred  of  rec- 
ord and  has  been  on  evidence  actually  found 
by  the  court.  But  when  the  question  of  juris- 
diction is  BO  involved  In  the  subject  matter  of 
the  suit  that  it  cannot  be  s^Mrately  decided, 
the  judgment  rendered  is  condnslve  In  col- 
lateral proceedings. 

Cases  cited  (R.  I.)  819 

9.  A  judgment  is  evidence  against  third 

persons  of  the  fact  of  its  rendition,  but  not 
of  the  facts  which  were  In  Issue  between  the 
parties  to  it. 

Harrington  v.  Wa^^mrOi  (N.  H.)  49 

10.  Ononeither  apsbrty  norprlTFBUky 
set  up  as  estoppel  a  judgment  wl^cb  could 
b^re^rded  as  vu'tually  reeovered  on  his 

Cases  dted  (B.  I.)  146 

11.  The  burden  rests  upon  a  party  set* 
tingr  up  a  jad^oMnt  as  an  estoppd,  to  show 
that  the  matters  In  question  were  adjudicated 
by  it. 

Cases  dted  (N.  H.)  158 

13.  Probate  of  will  is  not  evidence  of 
mental  capacity  on  collateral  issue;  decree 
of  probate  court  not  admissible  as  evidence  of 
cnpacUy  of  testator,  in  suit  by  devisee  to  set 
aside  a  mortgage,  on  ground  of  want  of  capac- 
ity in  testator  to  convey. 

Brigkam  v.  Fayerweather  (Mass.)  786 
18.  A  judgment  in  an  action  by  lessee 
against  lessor  for  covenants  broken,  in 
which  the  jury  were  Instructed  to  consider  the 
lessee's  llauilfty  for  rent,  is  not  res  Judi- 
cata in  a  subsequent  action  by  the  lessor 
for  rent  for  subsequent  period. 

iWaoMV.  CVatp/i>rd{N.  H.)  840 

14.  A  Jodyment  rendered  upon  a  d*> 
f*ult  for  the  price  of  goods  sold,  the  amount 
thereof  being  fixed  by  agreement,  Is  not  a 
bar  to  an  action  by  toe  purchaser  for  a 
breach  of  warranty  of  the  quality  of  the 
.goods. 

Parker  v.  Itobertt  <N.  H.)  167 
H.  s.  B.,T.  I. 


15.  An  unsatlsfled  jud^ent  in  a$tfuntipat 
on  a  loan  is  not  a  bar  to  a  subsequent  ac- 
tion in  case  for  deceit. 

WhiUier^.  Collin»{R.  I.)  128 

16.  Where  snecessive  mortgages  cover 
two  tracts  of  land,  Judgmrat  upon  the  flrst 
mortgage  in  an  action  relating  to  one  tract, 
will  not  be  a  bar  In  a  snbiequevt 
ceeding  relating  to  the  other  tract  preventing 
inquiry  as  to  the  amount  actually  due  upon 
such  mortgage  or  the  good  faith  of  its  oonald- 
eratioo. 

DooUiy  V.  Potter  (Mass.)  85 

m.  Foreign. 

17.  U.S.  Constitution,  art.  IV,  requiring  full 
fkitk  and  credit  to  be  given  In  each  State 

to  the  judicial  proceedings  of  every  othw 
State  applies  only  where  court,  whose  judg- 
ment is  invoked,  had  jurisdiction  and  a  find- 
ing or  recital  of  such  jurisdtction  will  not  pre- 
vent Inquiry  therein. 

Cases  cited  (Ue.)  W7 

IV.  ABRBfiH;  RsMimruR. 

18.  A  party  is  not  aggrieved  and  no  ground 
D»r  arrest  of  judgment  exists  until  aome  un- 
authorized order  or  judgmrat  adverse  to  him 
ta  entered. 

SuSitan  v.  Ifms  Be^ord  In^.for  Sarinffi 

(Haas.)  593 

19.  Remittitur  may  be  filed  as  to  costs  im- 
properly inserted  In  judgment  ag&inst  estate 
of  decedent  under  P.  8.  chap.  178,  §  58,  there- 
upon, execution,  may  Issue  against  estate  tot 
amount  of  damages. 

Look  T.  Ltue  (Mass.)  66S 

JUNK  DEAXiER. 

Under  a  statute  and  ordinance  requiring  li- 
censed junk  dealer  to  keep  book.  It  is  compe- 
tent to  prove  in  a  prosecution  for  receiving 
stolen  goods  that  be  knew  the  statute  require- 
ment. 

CotniTumtoeaUh  v.  Leonard  (Mass.)  870 

4VB.Y, 

Seb  Kbw  Trul  L 

1.  Intermarriageofauntorundeof  juror 
with  aunt  or  uncle  of  plalnUff  will  not  die* 
quali&'  Juror  after  relationship  dis* 
solved  by  death. 

Spragxu  v.  Bigehte  (Mass.)  535 

2.  That  one  called  aa  a  juror  had  contrib- 
uted money  for  the  prosecution  -of  vio- 
lators generally  is  not  cause  for  chal- 
lenge in  action  for  violating  liquor  law. 

State  V.  Hoxsie  (R.  I.)  29 

8.  N.  H.  Laws,  1881,  chap.  87,  authorizing 
any  magistrate  to  commit  anv  minor 
charged  with  an  offense  punishable  by  impris- 
onment, to  the  reform  school  Is  unconstitu- 
tional and  in  confilct  with  art.  15.  of  the  Bill 
of  Rights  guarantying  the  right  of  trial  by 
Jury. 

8tat«  y.Bay  (N.  H.)  87 
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JUSTTCES  OF  THE  PeACK. 


Landlord  and  Teitakt  I.  II.  III.  IT.  971 


^STZCES  OF  THE  PEACB. 

Seb  Appbal  v. 

1.  A  member  of  a  military  company  is  dis- 
qnalifled  from  bearing  as  justice  a  caae  in 
'Which  the  compaDy  is  party  In  interest. 
KnUuh  Artmery  v.  Gardiner  (R.  I.)  890 

S.  Hatter  In  almteBent  must  be  pleaded 
before  continuance. 

Otit  T.  mUa  (Me.)  ff76 
8.  Justice  courts  are  the  Buccessors  of  couits 
of  magistrates,  and  the  clerk  of  a  justice 
court  is  the  proper  person  toeertUy  rec- 
ords and  papers  of  the  court  of  ma|ri^ 
trat«s  to  which  his  Justice  court  succeeded. 
Clark  V.  Bias  (R  I.)  182 

4.  Audita  querela  will  not  lie  to  set  aside 
judgment  of  justice  of  the  peace  In  which  ex- 
eessSve  costs  were  Inaaverteotly  allowed 
plaintiff  in  defendant's  presence  which  defend- 
ant might  have  had  corrected,  and  where  he 
did  not  offer  to  i«y  what  was  legally  due. 
Johnaon  t.  MOmU  (Vt.)  688 

I.ACHES. 

In  an  action  for  neglleent  deBtnictlon  of 
property  by  flooding  or  breakage  of  a  water 
dam,  where  puty  injured  has  b^n,  by  awai^ 
lag  result  of  a  test  case,  kept  out  of  the  sum 
wfiidti  would  have  reimbursed  him  at  the  time 
so  long  that  ft  is  no  longer  an  indemnity,  the 
jury  may  consider  such  delay  and  give  Inter- 
est on  the  original  damages, 

S¥aufr  T.  Bigdaw  Carpa  Co.  (Uass.)  SSS 

LANDLORD  Ain>  TENANT. 

L  Rights  and  Liabilitieb  of  Pabtibs. 
II.  Leases;  Rent. 

ni.  Tenant  at  Will;  Noticb  to  Qctt. 

IV.  DSB  AKD  OOCUPATIOn. 

I.  Rights  and  Liabilities  op  Parties. 

1.  A  landlord  eanaot  maintain  trespass 
for  iqjnn-  to  the  premises  let,  done  by  the 
tenant  durlnfr  the  tenancy.  His  remedy  is 
trespass  on  the  ease. 

OarroUy.  JUgmMi^V)  163 

2.  In  an  action  by  a  lessee  of  a  mill  aednst 
bis  lessor,  for  a  diversion  of  water,  depnving 
the  plaintiff  of  the  demised  water  power, 
damages  for  loss  of  profits  being  claimed 
in  the  declaration,  and  loss  of  profits  being  a 
damage  the  parties  could  have  reasonably  an- 
ticipated, proof  of  the  proflts  of  the  business 
done  at  the  mill  Is  admissible  on  the  question 
of  damages. 

Oraiefordy.  Partom(^.Tl.)  828 

IL  Leases;  Rent. 

8.  A  lease  for  a  term  of  years  is  not  In  the 
ordinary  sense  a  conTerance  of  land  and 
the  word  conveyance  In  several  statutes  has 
been  held  not  to  apply  to  such  lease. 

Cases  cited  (Me.)  844 

4.  A  school  district  erected  a  one>8to^  build- 
ing, and,  by  recorded  Instrument  called  a  lease, 
contracted  with  Individuals  for  tiie  construc- 
tion of  a  second  story,  to  be  used  by  them  "so 
long  as  the  bouse  shall  stand"  with  easements 
of  way  etc.,  and  so  It  was  occupied  for  thirty 

N.  B.  B.,  T,  I. 


years;  held,  a  convevance  of  schoolhouse 
and  lot  under  hall"  ciid  not  convey  any  titie 
to  second  story. 

Peakt  V.  Bkthen  (Me.)  268 

5.  Lease  of  land  provided  that  If  company, 
lessee,  at  any  time  wished  to  abandon  busi- 
ness, it  could  have  a  year  to  remove  buildings ; 
January  11,  company  voted  to  sell  Its  property, 
and  February  32  voted  that  directors  might 
run  the  factory;  property  sold  In  August;  held 
▼ote  did  not  indicate  purpose  to  abandon 
business,  that  there  was  no  forfeitorer  and 
that  lessee  had  one  year  from  August  to  re- 
move buildings. 

Waterman  v.  Clark  (Vt.)  619 

6.  Where  the  treasurer  of  a  manufket- 
uring  compskny»  with  aath<wity  "to  hire 
and  pay  for  necessary  stores,"  took  a  lease 
under  seal  to  himself  and  the  company  went 
into  possession  and  a  portion  of  the  rent  was 
paid  by  the  paper  of  the  company,  held,  that 
the  circumstances  were  not  inconsistent  with 
holding  that  the  company  occupied  under  the 
lessee  named  and  that  In  an  action  in  equity  It 
was  not  liable  under  the  covenants  In  the  lease. 

HaU^  V.  Bo9ton  Bating  Co.  (Mass.)  81 

7.  In  an  aetionagalnst  a  tenant  for  rent» 
it  Is  competent  for  the  defendant  to  prove  as  a 
defense,  that  after  delivery  of  the  lease, 
plaintiff  made  an  oral  agreement  that  the 
rent  should  be  reduced;  the  considera- 
tion being,  a  change  in  the  business  position 
of  the  defendant  which  might  be  of  advantage 
to  the  plaintiff  and  of  detriment  to  defendant, 
should  plaintiff  fail  to  keep  his  promise. 

Sastinga  v.  Lov^fop  (Mass.)  218 

8.  A  judgment  In  an  action  by  lessee 
against  lessor  for  covenants  broken  In 
vrolch  the  jury  were  Instructed  to  consider,  the 
lessee's  liability  for  rent  is  not  res  judicata 
In  a  subsequent  action  by  the  lessor  for 
rent  for  subsequent  period. 

Pitraema  v,  Oravi/ord  (N.  H.)  840 

m.  Tenant  at  Will;  Notice  to  Quit. 

9.  Landlord  may  terminate  tenancy  at 
will,  by  new  lease  to  third  party;  new  lessee 
may  eject  original  tenant. 

Growtbra  v.  Bourgies  (Mass.)  747 

10.  Tenancy  by  sulTerance  does  not  im- 
ply previous  lettine;  It  may  exist  without. 

Piiyton  V.  Shahtme  (R.  I.)  888 

11.  Tenancy  at  will  does  not  pass  by 
descent  or  devise.  la. 

12.  Action  by  tenant  at  will  will  not  lie 
against  landlora  for  procuring  new  lessee 

to  bring  ejectment. 

Oroiwra  v.  Bourgiet  (Mass.)  747 

18.  Under  Pub.  Btat  R  I.  chap.  383,  g  1. 
tenants  at  will  must  quit  on  day  named  in 
notice  given  by  lessor. 

Payton  v.  Shtriume  (R  L)  868 

14.  Query:  it  notice  to  quit  to  tmaat  at  will 
is  not  reasonable,  whether  tenant  has  not  right 
to  remove  his  effects  after  tenancy  terminated. 

id. 

tV.  Use  avd  OccuPATnm . 

16.  No  inconsistency  between  relation  of 
landlord  and  tenant  and  that  of  mortgagor  and 
mortgagee;  mortgagee  may  malntsan  action 
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Labckitt,  etc. 


against  mortga^ror  for  use  and  occupation 
upon  a  contract  to  pay  therefor. 

Ifvrrai/  t.  BiUg  (Oam.)    '  GIfl 

LAROEHY  AlTD  BECEIVINO 
STOLEH  GOODa 

1.  The  offense  of  knowingly  reeelTiu 
■tolen  property  is  distinct  from  the  of- 
fenseof  receiving  embezzlement  property,  the 
punishment  diffenog. 

CommonvietUth  t.  Leonard  (Mass.)  870 

3.  Indictment  for  rucelrlDg  stolen  goods, 
several  countR  describing  different  articles  as 
stolen,  and  charging  defendant  with  receiving. 
Is  good.  M. 

8.  Indictmeat  for  concealing  stolen  goods 
property  may  be  collectively  valued;  it  must 
afflrmanvely  appear  the  goods  had  some  value 
either  Inferentially  or  by  InspecUon. 

Stale  T.  Oerruh  (He.)  840 

4.  Statute  and  ordinance  requiring  licensed 
Junk  dealer  to  keep  iMMk;  it  is  competent 
to  prove  that  he  knew  the  statute  requirement 

in  a  prosecution  for  receiving  stolen  goods. 
OtrnimoniMoUh  v.  Leomurd  (Mass.)  870 

5.  The  fact  that  a  person  is  known  by  a  cer- 
tidn  name,  and  so  addressed  by  others,  Is  evi- 
dence to  prove  the  identity  of  the  person 
on  whom  the  larceny  was  committed. 

Caseselted(R.  I.)  134 

6.  PoBMMioB  of  Stolen  property  \a  prima 
ftusie  evidence  of  gullL 

&ata  V.  MtAnOrtwt  (R.  L)  188 

7.  Bvidenee  of  stealing  goods  In  one 
county  and  of  their  Mportmtioo  to  another 
Is  evidence  of  a  single  transaction,  and  admis- 
elble  in  corroboration  of  an  accomplice. 

Commonmealih  v.  Hayu  (Mass.)  548 

8.  Weight  of  eridence  of  g^od  char- 
acter is  for  the  jury  todetermlne;  the  old  rule 
that  only  in  cases  of  doubt  such  evidence  is 
considered,  is  not  now  the  law. 

CcmmonwaUh  t.  Leonard  (Mass.)  870 

LEASES. 

Sbs  Landlqbd  and  Tbkakt  n. 

I^EGACtES. 

Bbb  Detisx  and  Leoact, 

lilBEL  AHD  SLANDER. 

L  Words  Actionable. 

II.  Frtttleobd  CoMMtwrcATioNa;  Justi- 
fication; Mitigation. 
ni.  Fleadimo;  Etidbncb;  Damages. 

L  WoBDB  Actionable, 

1.  Words  impntinf  a  possible  crime  as 
incest  are  actionable  jmt  w,  although  not 
believed  by  the  hearer,  and  altbou^  the 
charn  could  not  be  true. 

Bea  T.  HtmingUm  (Yt.)  624 

3.  A  mere  animadveralon  In  a  circular 
upon  a  transaction  bad  with  a  Arm,  in 
which  it  is  stated  that  the  members  of  the 
firm*  naming  them,  **are  not  worthy  of 
our  support,"  even  though  coupled  with  the 

H.  B.  B.,  T.  L 


TjTiwrr.  AND  SLABDXB  I.  O.  ill. 

epithets  "base  treachery,"  <*fonl  and  un- 
fair dealings,"  is  not  actionable  per  te. 

Donaghue  v.  Caffey  (Conn.)  267 
II.  PRmLEOBD  ComnTNICATIOHS;  JUSTIFI- 

CATioH;  Mitigation. 
8.  If  a  privileged  commnnication  be- 
coudied  In  lanmi^r*  too  Tioleat  for  the 
occasion  it  furnishes  evidmce  of  — a"f^i 
Cases  cited  (R  I.)  ISr 

4.  A  petition  of  dtlsens  to  a  town  ooim- 
cil  asking  the  removal  of  a  constable  be- 
cause he  is  utterly  devoid  of  prindple,  igno- 
rant of  the  duties  of  his  office,  ana  that  be 
has  maliciously  and  wickedly  assaulted  and 
arrested  Innocent  persons  Is  a  prlvll^ed  otan- 
munlcatlon  and  does  not  Imply  malice. 

Stnt  V.  Bongarta  (R  L)  18S 

5.  Verbal  slander  is  not  such  a  provo- 
catiOB  as  will  justify  or  mitigate  UImL 

^pragus  v.  BS^law  (Maes.)  685 

6.  The  trutb  must  be  specially  pleaded, 
if  defendant  wishes  to  take  advantage  of  h 
either  for  Jwstlflcatlon  or  sdtigatioB  cS. 
damages. 

JMmaghmv.  Oaffey  (Gonm.)  267 
UL  PuBADnta;  Etidbncx;  Damaobs. 

7.  Declaration  for  slander  must  definitely 
set  out  time  words  uttered;  an  averment  that 
they  were  uttered  "about  thefirrtdayof  ApiiT 
1684,"  held  InsuflBcient  on  demurrer. 

CoU  V.  Bdbcoek  (Me.)  678 

8.  Evidence  is  admissible  to  prove  that 
the  defendant  repeated  the  slanderous 
words  subsequently  to  bringing  the  sulL 

Rea  Y.  Harrington  (Vt.)  684 

9.  It  is  proper  to  allow  the  plaintiff  to  testify 
as  to  his  mental  safferings  caused  1^ 
the  slander;  in  effect,  thathecoiild  not  sleep 
nights,  could  not  work  etc.  Id. 

10.  Extent  of  eircniation  of  libelons 
pamphlet  may  be  shown  against  publisher 
as  evidence  of  injury;  all  of  several  deliveries 
to  different  persons  are  to  be  treated  aa  mb- 
stantlating  sllegatlon  of  publication.  . 

Sprague  v.  Big^mo  (Mass.)  685 

11.  The  plaintiff  claiming  euamlazy 
damages,  it  was  error  loezcmde  eriaenee, 
to  prove  that  the  defendant  was  a  man  of  no 
property.  But  as  theerrorcould  only  affect 
the  exemplaiy  damages,  the  judgment  wiU  be 
affirmed,  if  the  plaintiff  enters  a  fwmAMEsp  <ff 
such  damages. 

Bea  v.  Harrington  (Vt.)  6S4 

12.  It  Is  the  obloquy  of  the  charge  that 
produces  damage  not  the  e^osnre  to  pnn- 
ishment,  and  hence,  no  defense  tiiatpUuntiif 
bad  not  in  fact  committed  the  offense  duirged, 
that  the  hearers  did  not  ttelleve  the  charge,  or 
that  the  charge  was  Improbable  or  even  im- 
possible. H. 

18.  In  an  action  for  llbd  brought  by  two 
or  more  pskrtners,  damages  cannot  be  re- 
covered for  any  injury  to  thdr  private 
feelings*  but  only  for  such  injury  as  they 
may  have  sustained  In  their  Joint  trade 
or  business. 

Donaghue  v.  Caffey  (Conn.)  287 
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XICEKSE. 

Sbb  Oucura;  iKTOxicATma  Liquor  XI. 

1.  A  party  appearing  at  the  beariog  od  a 
petition  for  a  liceDse,  waivM  objeetfon  to 
sufficiency  of  notice  of  appllcatioo. 

Quinn  t.  MvMletex  EUetric  Light  Oo. 

(Mass.)  108 

3.  A  license  to  operate  a  stationary 
«Aeam  engfine  at  the  licensee's  "shoe  manu- 
factorj"  sufBcientlj  prescribes  the  place  for 
Jta  use  In  a  buildine  connected  therewith  and 
the  designation  of  the  building  renders  unnec- 
•euaxy  any  other  deaortotion  of  the  materials 
and  construction  thereof. 

Mer  T.  Doiff  ^UaM.)  481 

8.  A  Ucenae  to  ran  a  atattonary  eagfine 
of  certain  power,  will  not  antnorlae  the 
Tunning  of  a  number  of  enginea.  whose 
oomblned  power  do  not  exceed  tliat  amount. 
Quinn  V.  MiddUtea  Eltetric  Light  Go. 

(Mass.)  108 

4.  A  license  to  run  steam  engine  Is  not  a 
public  trust  like  a  liquor  license;  but  it  will 
pass  to  a  transferee  of  the  engine.  Id. 

5.  A  statute  which  makes  the  use  of  any 
«tatloaai7  engine  without  a  license  a  com- 
mon nuisance,  ^11  not  authorize  the  licensing 
eo  that  it  cannot  be  made  a  private  nuisance. 

Quinn  V.  LoioeU  EUcMo  Light  Oo. 

(Mass.)  101 

6.  Statute  and  ordinance  requiring  licensed 
Jnnk  dealer  to  keep  book;  It  is  competent  to 
prove  in  a  prosecution  for  receiving  stolen 
goods,  that  he  knew  the  statute  requirement. 

OomTnoniDeaUh  V.  Leonard  OiihSR.)  870 

7.  A  licensee  to  sell  intozieatingUqaoFa, 
Is  bound  at  his  peril  to  see  that  its  conditions 
are  complied  wfth  by  his  servants  or  lose  tbe 
protection  of  bis  license. 

Cases  cited  (Bfass.)  620 


XIEN. 

1.  A  apeeial  contract  for  manufactnring 
Inlcks,  providing  for  their  sale  and  payment 
of  rost  first,  is  inconsistent  with  a  statuto^ 
Hen. 

Horn  v.WiKomt Sriek  and  Pottery  Co. 

(Me.)  891 

3.  Hauling  sand  and  lumber  will  not  give 
Tight  to  lieu. 

Wdi^  T.  Real  EtUOe  Improvsment  Oo. 

%    (Mass.)  910 

8.  A  mechanie'a  lien  cannot  be  enforced 
upon  several  lota  of  land  for  work  done  on 
some  of  them  and  also  upon  other  lots  not  de- 
scribed in  petition  and  not  contiguous  to  any 
tiiereln  mentioned,  for  a  general  balance  of  ac- 
•count  due  under  an  entire  contract. 

Bice  V.  ITantaaket  Co.  (Mass.)  681 

4.  A  special  lien  hy  contract  will  not  Iw 
affected  by  the  insolvency  of  the  debtor. 

Bone  Y.WiteaitaBiek  and  BtU&rp  Oo. 

(Me.)  891 

5.  Action  for  fHbud  Is  maintainable,  where 
a  sub-contractor  having  inchoate  Hen  tailed  to 
perfect  it,  through  fraudulent  declaration  of 
defendant  that  contractor  had  been  paid  al- 
ii. B.  R.>  T.  1. 


though  it  does  not  appear  that  demand  has 
been  made  on  contractor. 

Alsasander  v.  Chwoh  (Conn.)  838 
6.  Judgment  in  rem  cannot  be  rendered 
against  propertr  attached  in  action  to 
enfore  lien,  where  defendant  is  general  owner 
and  made  contract  on  which  Hen  la  based,  and 
no  general  notice  of  action  givea.  under  R  B. 
chap.  91,  §44. 

Martin  v.  DaiUnff  (Me.)  974 

LIFE  nrSURANCS. 

Sbb  Inbdranck  III. 

XJHITATION  OF  AGTIONa 

I.  Real  Actions;  Adtbrsb  Fobsebsioh. 
II.  When  Statute  Baoms  to  Rmr. 

III.  SUSFENBION  AND  RBHOVAI.    OF  Ev^ 
nECT. 

I.  Beaii  AonoHB;  ADVBBra  FoaBESBiaN. 

1.  Cause  of  action  for  meane  proflta  ao- 

crnes  when  the  trespasses  are  committed,  and 
not  after  recovery  in  ejeetment,  and  a  recov- 
ery can  be  had  only  for  such  time  as  lies  within 
the  limits  of  the  Statute  of  Limitations. 

Serreahoff-r.  IHpp  (ELL)  48 

3.  Nonnser  for  more  than  twenty  years 
with  adverse  use  of  the  servient  estate  incon- 
sistent with  the  existence  of  an  easement  will 
extinguish  It. 

Ouea  cited  (Mass.)  449 
8.  That  a  wall  has  been  boUt  on  aperson's 
land  for  more  than  thirty  years,  and  has, 
during  that  length  of  time,  been  malnudned  by 
his  predecessor  and  himself,  is  suffldent  to 
justify  a  finding  that  by  possession  alone  he 
had  a  title  to  tbe  land  under  the  same. 

MeLaughUn  v.  Ceeeoni  (Mass.)  766 

4.  Adverse  posaeasion  cannot  be  proved 
by  declarations  of  parly  in  possession,  except 
when  part  of  res  gesta;  they  are  only  material 
when  he  speaks  against  his  own  Interest. 

Saugaiuek  Omgr^aUonal  Society  v. 
SiM  Bauaatntk  Behool  Dittriet 

(Conn.)  881 
n.  When  Statdtb  Bboinb  to  Run. 

6.  The  Statute  of  Limitations  limiting  actions 
in  asanmpait  to  six  years.  Pub.  Stat.,  R  I., 
chap.  306,\8,  begins  to  ran  in  favor  of  ene- 
cntora  and  administrators  as  soon  as  they 
are  qualified.  Executors  and  administrators 
may  reduce  this  time  to  three  years.  Pub.  Stat, 
a  I.,  chap.  189.  §  8;  chap.  205,  §  9.  by  giving 
the  notices  provided  in  the  last  named  section. 
Kiunelet  v.  Whaiey  (R  I.)  160 

6.  The  special  limitation  (Pub.  Stat.  chap. 
325.  §  9).  runs  against  bond  for  liberty  of 
JiUl  ya^  from  first  of  two  breaches,  and 
mere  want  of  hnowledge  of  breach  is  not 
fraud  to  toll  Statute. 

Aars0  V.  Ovimtn  (R.  L)  889 

7.  A  anit  in  eqiiity  is  not  eoasnMneed 

until  the  bill  is  filed. 

dark  T.  Saj/Um  (N.  H.)  49 

nr.  SnSPBHBION  AKD  RSHOTAL  OF  BfFBCT. 

8.  Thesnrplnslnthehandsofmortgagee 
may  be  recovered  at  law  as  well  as  In  eqm^, 
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HABIMUfin. 


and  the  Statute  of  LimitattODi  will  apply  to 
the  right  of  recovery  without  demaaat  and 
the  pendeney  of  an  action  to  Bet  aside  an 
alleged  fraodnlent  conveyanee  of  the 

equity  of  redemption  will  not  suapend  the 
statute. 

Bejfnoldt  v.  Hmnefty  (R.  L)  888 

0.  A  promise*  1^  aa  administrator,  to 
pay  a  cwim  agaiost  the  estate  do«»  not  bind 
either  tka  estate  or  the  sureties  on  hU 

hond,  80  as  to  take  the  case  ont  of  the  three 
yean'  limitation  contained  in  the  atatute. 

JfudgecfPttibaU  v.  Eltit  (N.  H.)  288 

10.  Ad  acknowledgment  of  a  debt  made 
to  a  stranger  is  ineffectual  to  remove  the  bar 
of  the  Statute  of  Limitations,  unless  intended 
to  be  commanicated  to  the  creditor. 

Parker  v.  Bemington  (R.  L)  880 

11.  An  enforced  part  payment  will  not 

affect  running  of  Statute. 

Cases  cited  (Vt.)  764 

12.  A  payment  made  by  an  Mslenee 
under  order  of  eonrt  In  a  proceeding  To  in- 
solTency  will  not  Interrupt  the  ranning 

of  the  Statute  of  Limitations;  and  this  Is  so 
although  the  United  States  Bankrupt  Act  was 
in  force  at  the  time. 

Benton  v.  HoUand  (Vt.)  788 
HaTikt  T.  HoUand  (Vt.)  78S 
18.  Defendant  was  indebted  to  a  firm 
and  also  to  an  Indivldnal  member  thereof; 
on  request  for  payment  on  the  accounts,  he 
paid  a  sum  exceeding  the  Indtridual  debt,  with- 
out directions  as  to  application.  Held,  the  ex- 
eess  was  properly  eredited  to  the  firm  ac- 
count and  was  a  part  inyment  to  remove  the 
bar  of  the  Statute  of  liUnltotioiW. 

Way  V.  Qrmo  (Vt)  481 

LIS  PENDENS. 

1.  Apurcliaaer  jwndBnteitonfled  aot  be 
made  a  party. 

Cases  cited  (Me.)  788 

2.  One  taking  conveyance  and  not  re- 
cording it,  is  bound  by  Judgment  In  eject- 
ment against  grantor,  execuuoo  having  been 
previously  levied. 

Bmm  V.  U<KMon  (Me.)  787 
8-  The  voluntary  assignment  by  one 
partner  of  firm  property,  made  pending  an 
appHcatlon  for  the  appointment  of  a  receiver, 
will  be  made  subject  to  the  rights  of  the  re- 
ceiver and  with  notice  of  the  proceedings  as 
Utpmdens. 

Arnold  v.  Prooidmee  Jjumbtir  Oo. 

(ELL)  U 

LOCAL  IMPROVEMEITTS. 

See  Hokicxpal  Cobfobations  IIL 

LOOS  AND  LUMBER. 

1.  Record  on  error  containing  writ  to  at- 
tach certain  logs  and  return  of  officer  that  he  I 
did  attach  and  mark  them  and  filed  copy  of ; 
attachment,  will  suRtain  judgment  in  rem.  i 

X«WMton  &eam  MSI  Co,  v.  IfyrriU  ' 

(He.)  668! 

2.  The  sdler  of  mannflMtured  lumber, 

including  shing^  sold  and  delivered  with-  { 

n.  X.  B.,  V.  L 


ont  an  olBclal  survey,  eaauiot  reoever 

the  price,  such  sales  being  prohibited  by  R 
B.  chap.  41.  8  21. 

m^wu»a  V.  Fm  (He.)  809 


LOTTERIES. 

1.  An  offbr  to  sell  and  actually  seKag 
a  lottery  ticket  Is  but  one  offense. 

Cases  cited  (Maas.)  SOS 

3.  Advertisements  promising  presents  of 
different  values  in  return  for  subKriptions  to 
to  newspaper  to  be  determined  by  drawing  of 
numbers  ^ven  to  sabacriben,  is  indlctsUe  as 

a  lottery. 

Stale  Y.  WmUQ&e.)  668 
8.  Indictment  for  maintaining,  la  good,  al- 
thoiu^  it  does  not  disdoae  nsme  <A  prosecntor 
oitltled  to  portion  tA  penal^.  Id. 

4.  Indictment  not  bad  for  dupBci^fn  charg- 
ing "lotterv,  scheme  or  device  of  chance,  and 
that  defendant  printed,  published  and  circn- 
lated  advertisement.  /d 

5.  Indictment  charging  that  at  place  and  on 
dav  named  defendant  was  concerned  in,  by 
selling  ticket,  not  bad  on  demurrer  for  omit- 
ting  "then  and  there."  Id^ 

6.  Indictment  for  inserUngadvertiseaMntor 
lottery  in  newspaper  puhluhed  In  another 
State,  but  circulated  in  this  State,  la  bad  unlets 
it  avers  that  defendant  was  concerned  In  cir- 
cuhttion  in  this  State.  Id, 

7.  When  lottery  ticket  set  ont  in  Indictment 
does  not  appear  on  its  face  to  be  a  ticket,  it 
may  be  averred  and  proved  as  such.  H. 

LDNAOT. 

See  Ihbahe  PEBsona 

MALICIOUS  PROSECUTION. 

Plaintiff  must  prove  d^endant's  action  vb» 
without  probable  cause  and  terminated  in 
his  favor;  one  who  terminates  suit  anbitt 
him  by  {Miying  demand,  or  by  consenting  to 
being  charged  on  account,  cannot  say  sctioc 
was  without  probable  cause;  probable  caust 
la  for  court  where  no  dlspnte  in  fsMits. 

atainaea  T.  Barker  (Hub.)  7S1 

MANDAMUS. 

MandamuM  wltl  not  He  In  favor  of  a  spiritual 
society  agalnfit  selectmen  of  town  to  compd 
them  to  allow  It  an  equal  share  ef  puluic 
money  given  to  rdlgioas  soeietieSt. 
where  money  had  bem  aivided  before  po- 
tion brought;  nor  will  it  lie  against  snccesaon 
In  ofBce  of  selectmen. 

apvntuaX  AUienmm  800.  T.  Sdtetmoi  «i 
Banded  (Vt.)  68fr 

MARINE  INSURANCE. 

8BB  InSUBANCB  L 

MARRIAGE. 

See  Hubbabd  aud  Wife  L 
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MASTER  AND  SERVANT. 

I.  CONTBACT  OF  HlBTNG;  WaGBS. 

II.  Liability  of  Masteb;  Kbgugbbcb; 

Fellow  Sertahts. 
in.  Acts  OF  ^BTAXTB. 

L  COFTBACT  OF  HiRiKa:  Wagks. 

1.  Contract  for  labor  at  fixed  price  per 
day  for  no  fixed  period  is  dafbajAUe  at 
wul  of  either  wty. 

MerriU  v.  Wetiem  Union  TA.  Oo. 

(He.)  677 

S.  A  master  FeserriBg  the  rifl^t  to  ter- 
alBa>te  m  eontract  of  service  if  not  satisfied 
haa  the  right  to  terminate  the  contract 
although  h&  dlMatla&etloa  is  without 


Cases  cited  (Vt.)  628 
8.  A  contract  for  serrices,  the  employer 
to  have  the  right  to  determine  amount  of 
compensation,  and  the  manner  of  Ite  pay- 
ment, the  emphjfi  is  bound  by  the  determlna- 
tkm  of  his  employer  acting  In  good  faith,  and 
payment  of  the  amount  detmnined  extin- 
guuhea  the  claim. 

lMf»  Appeal  (Conn.)  426 

4.  SufScient^  of  acceptance  of  aaalgn- 
went  of  wages  tinder  Rhode  Isluid  Act  of 
1878. 

CTNea  T.  Dunn  (R.  I.)  60 

II.  LlABTLITT    OF    MaBTEB;  NbQLIOBKCE; 

Fellow  Sbbvakts. 

5.  R.  I.  Pub.  Laws,  chap.  688,  requiring  the 
erection  of  fire  eseapes*  do  not  create  a 
duty  between  an  owner  and  the  employee  of 
his  tenant,  to  give  him  a  right  of  action 
against  the  owner  for  injury  sustained  by  a 
fire. 

MakwY.  SUttw  sua  A  Bnoer  Oo. 

fB.  I.)  176 

6.  The  master  Is  liable  for  ftumlahing 
defective   machinery,  as  Insufficiently 

fuarded  saws,  if  he  knew  or  ought  to  have 
nown  of  defect,  and  seirant  did  not  and 
could  not  know  of  it. 

HuU  T.  BaU  (Me.)  672 

7.  Where  a  car  Is  received  from  an- 
other road,  it  is  the  duty  of  the  receiv- 
ing company  to  fundsh  nroper  inspec- 
tion by  competent  and  siutaDlo  Inapect- 
ore,  acting  under  proper  superintendence, 
rules  and  instructions,  and  a  neglect  so  to 
do  is  neglieenee  In  the  compauy  which  will 
render  It  liiuole  for  personal  injuriea  to  an 
employee  of  the  road,  resulting  from  such 
neglect. 

Ke&h  T.  Hew  Saven  diK.B.B.  Oo. 

(Mass.)  226 

8.  The  employee  on  a  train  running 
on  Sunday  previous  to  chap.  87.  Stat.  1884, 
unless  the  running  was  a  work  of  neceseity  or 
duulty,  cannot  recover  damages  for  injury  to 
his  person. 

Bead  T.  Botton  A  Albany  B.  B.  Oo. 

(Mass.)  890 

0.  Assumption  of  risks — Contrlbu- 
tenr  negli^nce— An  employer  Is  not  liable 
forinjury  to  an  employee  where  employee  neg- 

K.  K.  R..  T.  L 


lected  to  avail  himself  of  the  protections  afford- 
ed and  which  were  known  to  him  as  where 
plaintiff's  Injury  resulted  from  his  apron  catch- 
ing In  a  plainly  visible  shaft,  and  which  might 
have  bera prevented  bad  he  placed  the  ladder 
on  the  optHMite  side  of  the  box. 

Bwi^  V.  TiUotson  (Mass.)  444 

10.  If  the  employment  is  attended  with 
extraordinary  danger  or  risks  which  are 
fully  known  to  the  workman,  when  he  enters 
on  the  employment,  he  assumes  tbose  risks 
also. 

Jcyee  v.  Worcaier  (Mass.)  ,487 

11.  It  Is  those  risks  alone  which  cannot  be 
obviated  by  the  adoption  of  a  reasonable 
measure  of  precaution  by  the  master, 
that  the  servant  assumes. 

Cases  cited  (Conn.)  277 

12.  Where  a  servant  was  hired  to  make 
size  and  do  whatever  the  foreman  desired, 
was  directed  by  the  foreman  to  assist  the  belt- 
ing an  engine  In  a  dark  cellar  and  told  "to 
hurry,"  held,  he  was  guilty  of  contributory- 
negligence  and  assumed  the  risks  of  his 
employment  and  could  not  recover  for  lulory 
by  falling  Into  an  unguarded  elevator  well 

T(x^  y,  Oarew  ISfg,  Oo.  (Mass.)  210- 
18.  Where  a  railroad  laborer,  for  his 
own  convenience  and  merely  at  the  sug- 
gestion of  the  foreman,  rode  on  ahand  car, 
which  was  run  into  by  a  train,  held,  he  as- 
sumed the  risks  of  the  position. 

McOrath  v.  New  York  A  iT.  B.  R.R.  Co. 

(R  1.)  124 

14.  In  an  action  for  damages  for  injuries 
received  by  servant  in  the  course  of  hla  em- 
ployment, where  previous  instructions  had 
fully  covered  the  law  of  the  case  and  no 
evidence  of  defendant's  negligence,  plaintiff  la 
not  entitled  to  the  Instruction,  knowledge  of 
the  danger  was  not  conclusive  evidence  of 
neglect  m  failing  to  avoid  It. 

Joyce  V.  Worce^er  (Mass.)  43SIT 

16.  A  break  man  Id  the  employ  of  one  com- 
pany, on  its  cars,  being  In  use  under  contract 
with  another  compaoy,  on  the  letter's  track, 
may  recover  against  the  latter  for  an  Injuiy 
resulting  from  the  neKHgence  of  one  of  its 
employees  who,  as  to  pTaintlfl  is  not  a  fellow 
servant. 

ZeigUr  v.  Danburp  <ft  If.  B.  B.  Co. 

(Conn.)  273 

16.  Where  a  laborer  was  Injured  by  the 
falling  of  earth  or  the  caving  In  of  a  <Atj. 
sewer,  caused  by  the  negligence  of  the  fore- 
man, snperintendent,  or  overseer,  employed 
by  the  city,  held,  ttie  city  was  not  liable  be- 
cause the  negligence  was  that  of  a  fellow 
servant. 

Cdnlej/  V.  Portland  (Me.)  797 

17.  Damages  are  not  recoverable  from 
the  master  for  personal  injuries  sustained 
through  negligence  of  fellow  Jonm^- 
men  carpenters  in  constructing  an  unsafe 
staging  where  proper  materials  therefor 
had  bran  ftamished. 

Hoppin  V.  Worcatar  (Mass.)  21  a 

ni.  Acts  of  SsBVAirrB. 

18.  In  proeecutlon  under  Haaa  Btal.  188S. 
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«b«p.  90,  §1,  iHt)hlMting  sale,  except  as 
tbrnln  Miuonzed,  defe&dant  U  not  pecesBarlly 
the  Mllv,  when  sale  was  made  a  aerraat 
without  his  knowledge  and  against  his  direc- 
tions. 

CummonwaiA  Y.  WatAMdorf 

(Mass.)  620 

19.  But  the  set  of  a  servant  In  pattinn>ap 
a  aercen  in  vlolatloD  of  P.  S.  chap.  100.  g  12, 
without  the  knowledce  and  In  opposition  to 
the  will  of  his  master,  will  render  ue  master 
liable  therefor. 

Commonwam  t.  KOfy  (Haas.)  884 

30.  A  Ueenaeetosell  Intoxicating  liquors  is 
bound  mt  his  p«rll  to  see  that  Its  conditions 
are  complied  with  by  his  servants,  or  lose  the 
protection  of  his  license. 

Cases  dted  (Mass.)  030 

91.  Declaration  for  damages  for  assault 
■committed  by  a  servant  of  defendant,  must 
all^  that  aeMolt  was  committed  while 
-acUng  within  eevpe  of  earokqrment. 

MeCann  t.  Tuiinghcut  (Mass.)  666 

JKAXIMS. 

1.  Commurm  error  faeit jut. 

Paine  v.  JBaker  (ft.  I.)  158 

2.  /d  cerium  est,  quod  cerium  reddi  poieti. 
mpJdniT.  T<mng{K.  I.)  ISl 

8.  In  porf  deUOo  pvUor  eit  eondt^  drfmd- 

JPbtey  T.  OreeTie  (R  I.)  17 

4.  Uirwmagisvaldatqttampereat. 
Dovifieu  T.  OmnmgiR.  I.)  885 

UECHAiaO'S  IJEH. 

8bb  Libh. 

MERGER. 

8bb  Mobtoasb  IY. 

MILITIA. 

"Record  of  Massachusetts  Volunteers' 
printed  under  chap.  98,  of  the  Bnolvee  of 
1866  and  recognized  In  Stat  1866,  chap.  801,  8 
1,  Is  a  pnblfc  document  and  evidence  of 
facts  contained  therein. 

Oifyf  <f  Woreett&r  v.  InAabitanU  of 
NorOiborwgh  (Haas.)  641 

MILLS  AND  DAMS. 

1.  The  owner  of  the  soil  over  which  an- 
ottier  has  an  easonait  of  flowage,  Is  entitled 
to  the  lierb»Be. 

Cases  cited  (Mass.)  449 

5.  A  person  having  the  riffht  of  flowage 
through  another's  land,  while  not  exercising 
his  rirtit  has  no  right  to  interfere  with  ordinary 
farm  fences  maintained  by  the  owner  of  the 
•nrient  estate  for  the  protection  of  his  land. 

Smith  V.  LangeaaldOBiaBS.)  449 
8.  In  a  srshnt  ofarlyhtto  draw  water 
from  a  pond  aiter  the  grantor's  grist  mill  la 
■applied  from  the  same  pond,  his  rl^ht  to 
eoBtlnne  to  use  Uie  water  power  in  ue  mill, 
for  a  purpose  not  neceaMury  for  the  oper- 
ation of  the  mill,  is  not  Inmlied. 

Oraiii(f!ord  v.  Po/mnu  (N.  H.)  828 
4.  Owner  of  e»MiBwt  havfaig  a  mill 

M.  a.  E.,  T.  L 


privilege  mm^  nbnndon  itf  mere  i 
does  not  show  abandonment;  to  hare  that  ef- 
fect, non-user  must  be  accompanied  with  de- 
cided acts  showing  intention  to  abandon. 
EddyY.  0%aw(Masa.)  574 
6.  Iiijanctlon  will  be  granted  to 
strain  a  mill  owner  from  opening  his  gates 
and  allowing  water  to  ran  to  waete  when 
the  plaintiff,  an  owner  on  the  other  side  of  the 
stream,  taking  his  water  from  the  same  dam. 
has  aright  to  all  the  water  not  needed  for  use 
by  the  defendant. 

6.  bi  an  action  for  necUcent  destme- 
tloa  of  properCr  by  flooding  or  brealci^ 

of  a  water  dam  where  party  injured  has  been, 
by  awaiting  result  of  a  test  case,  kept  out  of 
the  sum  which  would  have  reimbursed  him  at 
the  time  so  long  that  It  Is  no  longer  an  indem- 
nity, the  jury  may  ocmeider  such  delay  and 
give  Interest  on  the  original  damages. 

Fratsr  v.  B^/Ano  Oarpet  Oo.  (Hosa.)  SIS 

7.  In  an  SMstion  bj  a  lessee  of  a  sdU 
against  bis  lessor,  for  a  dlrersloB  of  water, 
depriving  the  plalntUf  of  the  demised  water 
power,  damages  for  loss  of  profits  be- 
ing claimed  In  the  declaration,  and  Ices  of 
profits  being  a  damage  the  parlies  could  have 
reasonab^  anticipated,  proof  of  the 
profits  of  the  business  done  at  the  mill  is  ad> 
minlble  on  the  question  of  damages. 

Oraaford  v.  Paraont  (N.  H.)  82S 

8.  A  olidm  under  the  Mill  Acts  for  dam- 
age by  flooding  by  a  mill  dam  is  not  a  con- 
troversy which  may  be  the  subject  of  a  per- 
sonal action  at  law  orof  asultineqoltjy  wfudn 
the  meaning  of  R  8.  chap.  114. 

Cases  cited  (Mass.)  440 

MINES  AND  MININO. 

A  covenant  In  a  deed  conveying  a  stone 
quarry  that  the  covenantor  will  never  open 
or  work  mc  allow  oUiers  to  open  or  wtnk  soy 
quarries  on  his  adjoining  lands,  will  not  be 
enforced  1^  injunction  af^nst  sulMa- 
qnent  grantees  of  the  adjoining  premnes 
at  the  suit  of  subsequent  grantees  or  the  iHig- 
Inal  covenantee. 

Nortroaa  r.  Jamet  (Mass.)  8S7 

MINORS. 

8be  Iitpants. 

MISREPRESENTATIONS. 

Sbb  Fraud  abd  Fraudulbht  Cosvai- 

ANCESlI. 

MISTAKE. 

See  Equttt  IL 

MORTGAGE. 

I.  Form;  Validttt. 
II.  Record;  Priobitt,  Notice. 

III.  RiOHTa  Ain>  LiABnjrms  of  Mobt- 

OAOOB  ARD  HORTOAOEK. 

IV.  AssieNmrr;  Fathbht;  Mot^^to, 
V.  Rbdemptioh. 

VI.  FORECLOSURK. 

VII.  TRuer  Deeds. 
Hnn  Deed. 
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I.  FOBH;  Vauditt. 

I.  Where  the  Inatmrnent  ezeentedi  eon- 
-temporaneoiwly  With  an  ahK^ute  deed  uses 
the  voids  "redeemed,"  "redemptioii,''  "re- 
fund," aa  Intention  to  create  »  mort- 

Cage  will  be  implied  therefrom. 

Oases  cited  (Mass.)  517 
3.  Whether  coDTeyauce  of  land  acicompanied 
by  agreement  by  grantee  to  reconTey  on  condi- 
tion ,  is  a  mortgage  or  a  sale,  depends  on  inten- 
tion of  parties. 

Murray  v.  miejf  (Mass.)  616 

3.  A  bond  given  by  the  grantee,  three  years 
wMvr  the  dMi-rery  of  an  absolute  deed* 
conditioned  to  reeonT^  to  Uie  grantor, 
cannot  be  oonsfdered  a  defeuance,  so  as  to 
constitute  the  deed  a  inortifaM*  under  the 
Statutes  of  Maine.   R  8.  chap.  90,  §  1. 

Btowe  V.  MerriU  (Me.)  290 

4.  It  Is  not  neeeaearj'  for  the  mortgagee 
•io  aign  the  nioFt«wet  In  order  to  make  an 
agreement  in  relation  to  the  time  of  re- 
demption. Inserted  In  the  mortgage  binding 
upon  him ;  and  it  is  not  neeeeaaiT  to  ineert 
such  agreement  in  tlie  notleo  of  foreclosure 
of  such  a  mortgage.  Id. 

5.  A  mortgage  signed  and  recorded  but 
omitting  seals  may  be  reformed  by  the  addi- 
tion of  seals  against  a  subsequent  utachtng 
creditor  having  notice. 

BuUoekv.  Whipp(R.  I.)  800 
0.  A  mortgage  of  land  in  the  actual  ad- 
verse possesnon  of  one  claiming  to  hold 
adversely  to  the  mortgagor,  is  void  as  to  such 
itI  rI"*  ftn*  ■ 

Qtt^Md  T.  Sard  (Yt.)  8S1 

7.  Mortgage  of  all  the  goods,  etc.,  in  and 
about  a  certain  building.  Is  wm3ld  as  to  all 
articles  that  can  be  Identifled. 

Oases  cited  (Vt)  400 

8.  Owner  does  not  loee  right  to  sell  or  mort- 
gage, by  fact  that  chattels  are  In  wrongfU 
possession  of  another. 

Dam  V.  Booker  (Mass.)  B71 

n.  Hbcord;  Prioritt;  Noticb. 

9  Fact  that  defeasance  limiting  estate 
under  deed  absolute  on  face  Is  not  of  record 
Is  not  a  fraud  and  will  not  affect  grantor's 
rights  against  one  having  notice. 

Oark  V.  Watson  (Mass.)  73S 

10.  Where  there  Is  a  valid  attachment  of 
mortgaged  personal  property  and  the  mort- 
gagee appears,  and  the  mortgage  Is  adjudged 
valid  and  Is  satisfied  by  the  attochment  cred- 
itor, the  property  Is  subject  to  sale  under  exe- 
cution and  uie  net  that  the  mortgage  was  paid 
five  minutes  after  the  execution  levied  Is  Im- 
material. 

Loomii  V.  Lewis  (Mass.)  496 

II.  The  assignee  of  a  mortgage  re- 
corded before  aaothw  mortgage  ofprior 
date,  will  not  be  affected  by  the  fict  that  his 
asHignor  had  actual  notice  of  the  existence  of 
the  prior  mortgage  nor  will  his  rights  to  a 
first  lien  be  disturbed  by  the  fact  that  the 
mortgage  older  In  date  was  recorded  prior  to 
his  ssignment. 

lioTM  V.  GurtU  (Mass.)  7S 

X.  X.  B.,  T.  L 


15.  That  the  registry  of  a  mortgage 
bore  a  date  earlier  than  the  mortgage  It- 
self, and  that  the  mortgage  notes  were 
dated  a  year  earlier  than  the  mortgage, 
do  not  prevent  its  operating  at  once 
when  delivered,  and  do  not  prevent  its  be- 
ing notice  that  tiie  mortgage  created  a  wes- 
ent  charge  upon  the  property.  The«late 
is  only  material.  If  at  all,  in  fixing  the 
time  for  payment  of  the  debt  secureoT  765 

Jacob!  V.  Denison  (Mass.) 

IB.  Possession  of  land  by  a  person  other 
than  the  mortgagor  Is  notice  to  the  mortgagee 
of  his  right  of  title. 

OaT^dd  V.  Bard  (Vt.)  8S1 

IIL  RraHTB  AHD  lilABIXJTBS  Or  HORTOAOOR 
AVO  MOBTaAOBB. 

14.  In  trover  1^  mortgagor  against  third 
party  for  conversion  of  mortgaged  property, 
where  mortgagee  had  taken  property  for 
breach  of  condition,  held,  this  application  of 
property  should  be  considered  in  nutigation  of 
dam^es. 

IkiMl  V.  Booker  (Mass.) .  571 

16.  Under  the  facts,  held,  mortgagor  could 
not  maintain  trover  for  sale  of  all  mortgaged 
goods  together  by  mortoagee. 

Daina  T.  Booker  (Mass.)  671 

16.  Lands  held  by  one  as  mortgagee,  under 
deed  absolute  on  face,  cannot  be  taken  on  ex- 
ecution by  one  having  absolute  notice  of  mort- 
gage; mortgagor  may  enjoin  sale. 

Ola/rk  V.  Waiaon  (Mass.) 

17.  The  demand  of  a  mortgagee  of 
chattels,  upon  an  attaching  (%cer,  for 
all  the  mortgaged  chattels  attached.  If  speci- 
fving  only  a  portion  thereof,  la  defective  as  to 
the  resldae;  even  though  referring  to  the  book 
and  page  of  the  mortgwed  record. 

Wood/aardY.  EomlVLnim.)  S09 

18.  No  inconsistency  between  relation  of 
landlord  and  tenant  and  that  of  mort- 
f?Agor  and  mortgagee;  mortgagee  may  main- 
tain action  against  mortgagor  for  use  and  oc- 
cupation upon  a  contract  to  pay  therefor. 

Mundy  v  ROey  (Mass.)  516 

19.  Mortgaged  personal  property  at- 
tached as  property  of  mortgagor;  mortgagee 
cannot  maintain  replevin  without  forty-eight 
hours'  noUce  required  by  R.  H.  chap.  61,  %  44. 

Fioti«r  V.  MeKermey  (Me.)  674 

20.  Mass.  Act  1881,  chap.  110,  pro- 
viding proceeding  for  application  of  darna* 
ges  received  for  mortoaged  luid  taken  for 
public  nso.  does  not  takeaway  rigbtof  mort- 
gagee or  assignee  from  remedy  in  equity  against 
mortragor. 

Woody.  If eri&onw^A (Mass.)  59S 

IV.  AssiamnoiT;  Fatheht;  Hbrcibb. 

31.  A  mortgage  to  secure  an  agreement 
to  support  another  during  life,  Is  assign- 
ablet  and  the  condition  may  be  performed 
by  an  assignee,  unless  the  support  is  re- 
quired by  the  mortgagee  to  be  furnished 
personally. 

Ottaqueebee&ningaBanky.SoltCVt.)  380 

23.  A  bank  Is  bound.  In  favor  of  one  who 
acted  in  reUance  thereon,  by  the  authority  ap- 
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pearing  on  its  records  aa  a  Tote.  of  its  trust- 
ees to  oDe  of  its  officers  to  assign  mortgages 
held  by  the  bank,  although  such  record  of  au- 
thority was  in  fact,  a  false  entry. 

ffolden  T.  Pht^  (Blass.)  768 

88.  Where  the  debt  Is  secured  by  a  mort- 
gtkge  of  two  tnLcia.  an  enti^  Is  made  upon 
one,  if  the  value  of  such  tract  fails  to  liquidate 
the  debt,  tt  will  operate  as  paymentpro  tanio. 
Dooiey  t.  PbU«r  (Mass.)  85 

34.  Where  land  !■  aitbjeot  to  two  mort- 
gskgem  held  by  difFerent  persons,  and  the  first 
mortgagee  is  in  possession  for  the  purpose  of 
forecuMure,  tats  quitclidm  conveyance  to  » 
pnrelubMr  of  the  equity  of  redemption 
operate*  as  an  aaug^nment  of  the  first 
mortgage,  and  not  as  a  discharge  of  It,  jus- 
tice requfrlng  the  Instrument  to  have  that  ef- 
fect. 

Qreen  v.  Currier  (N.  H.)  864 
T.  Sedshftion. 

85.  Bqnity  of  redenqiktion  is  a  ImsI 
estate  and  purchaser  thereof  can  maintun  a 
real  action  for  tha  pronises. 

Cinolw  T.  XHekfyuon  (Man.)  618 

36.  A  decree  on  bill  to  redeem,  requir- 
ing the  payment  of  the  mortgage  on  a  certain 
day,  and  on  default  from  thenceforth  to  stand 
dismiesed,  Is  a  final  decree. 

Bazard  v.  Hobinson  (R  I.)  882 

37.  On  a  decree  for  redemption*  a  year 
from  the  date  of  the  decree  will  ordlnanly  be 
allowed. 

MuTphjf  T.  Jfw  Samahire  Sart'ndi  Bank 
(nTh.)  110 

88.  The  statutory  foreelosore  of  a  mort- 
gage bare  the  right  of  redemption  of  the 

mortgagor  and  of  all  persons  claming  under 
him,  including  minor  heirs.  Such  heirs  have 
no  right  to  redeem  on  showing  want  of  actual 
notice  or  ihe  failure  to  have  guardian  ad  litem 
appointed  and  notice  given  to  him. 

Tham/j^n  v.  P<m»  (N.  B.)  385 

39.  After  foreelosnre  without  sale,  aoit 
by  the  mortgagee  for  the  whole  amount  of  the 
debt  is  a  waiver  of  foreclosure  and  re- 
vives the  right  of  redempticm. 

Haa^  V.  B/Mnaon  (R  L)  862 

VI.  FoKBCIiOBUBE. 

80.  Foreclosure  proeeedings  in  equity 
are  of  the  nature  of  proceedings  in  rem  and  are 
not  ordinarily  intended  to  act  to  jMraonam. 

Bwrge*  v.  Souther  (R  I.)  819 

81.  Where  successive  mortgages  cover 
two  tracts  of  land,  judgment  upon  the  first 
mortgage  in  an  action  ruating  to  one  tract  will 
not  be  a  bar  in  a  subsequent  proceeding  relat- 
ing to  the  other  tract  preventing  Inquiry  as  to 
the  amount  actually  due  upon  such  mortgage 
or  the  good  faith  of  its  consideration. 

Booley  v.  PoUffr  (Mass.)  86 

82.  A  notice  of  foreclosure,  published 
In  three  successive  issues  of  a  weekly  news- 
paper and  reeorded  the  next  day  after  the 
last  publication,  is  sufficient  under  the  Stat- 
utes of  Maine.   R.  S.  chap.  90,  g  0. 

Amm  ▼.  lUrrSa.  (Me.)  890 
88.  An  aetion  for  debt  on  Judgment 

B.  S.  IL,  V.  I 


win  not  lie  upon  a  decree  In  the  sblter> 
native  rendered  on  a  bill  to  foreclose  a  mort- 
gage. 

Bwrgu  Y.  BouAer  (R.  l.\  819 

8i.  A  Judmentcredttor,byleviriBgi9on 
and  selling  his  debtor's  equity  reaemp- 
tiont  recognizes  tbe  validity  of  the  mortgs^^ 
and  after  purchasing  at  such  sale  cannot  con- 
test tbe  same ;  but  If  the  sale  Is  of  the  debtor's 
interest  or  estate  without  mentlwing  the  mort- 
gage he  may  contest  the  same. 

Covilea  V.  Dickmum  (Mass.)  618^ 

85.  Execution  sale  of  defendant's  interest  is 
real  estate  Is  not  rendered  invidld  by  omissioa 
to  levy  on  and  sell  his  equity  of  redemption 
therein  as  such.  Td. 

86.  The  soiplns  In  the  liaJids  of  mort- 
gagee may  be  reeovered  at  law  as  well 
as  in  equity  and  tbe  Statute  of  Limitations  will 
apply  to  the  right  of  recovery  without  demand 
and  the  pendency  of  an  acuon  io  set  aside  an 
alleged  fraudulent  conveyance  of  the  equity 
of  ledempUon  will  not  suspend  the  Statute. 

BttfnoUU  V.  Bsnneug  (R.  L)  868 

vn.  Tbust  Dredb. 

87.  Trustee,  deed  to  whom  Is  absolute  In 
form.  Is  only  one  who  can  make  deelaratioa 
of  tmat,  record  of  which  wUl  be  nodee. 

Glarky.  Watton  (Oam.)  T» 

88.  Iiands  held  by  one  as  trustee  under 
deed  absolute  on  face,  may  be  taken  on  ex> 
ecutioa,  if  trust  Is  not  on  record  and  exeru- 
tlon  creditor  has  no  notice  of  trust.  M. 

MUNICIPAL  COKPORATIONB. 

I.  Grant. 

II.  Powers;  Ordinancbs. 

III.  Local  Ihfboteubnts;  Contracts. 

IV.  Torts. 

a.  Acts  of  Aobnts. 

b.  3>kfkctivb  Watb;  Nqticb;  £ti- 

BBNCB. 
y.  OFPICBRa. 
VL  PaSTIODLAB  CSABTBSa  COKflTBimo. 

See  ADnLTBRATI0N;BRII>OE8;CEMBTERTES; 

Codntibs;  Drains  and  Sewbbs;  Fibss 

AND  Tax  DBFABTHBNTfl;  iRTOXZCATIIie 

LiQUOBS;  License  J  Poob  and  Pdob 
Laws;  Sohools  ahd  Schooii  Duteictb; 
Tazbs. 

I.  Grant. 

1.  A  grant  or  reservation  to  the  inhabi- 
tants of  a  town,  an  unincorporated  body,  ii 
merely  to  the  inhabitants  living  at  the  Ume. 

Cases  cited  (R.  L)  873 

II.  PowBRS;  Ordinances. 

2.  Districts  aire  towns,  and  the  inlwbi- 
tants  of  districts  have  all  the  powers,  rights, 
privileges  and  immunities  of  town,  except  the 
right  of  electing  representatives. 

Sill  V.  Selee^un  ^ Batthampton 

(Mass.)  497 
8.  City  ordinance  r^ulating  tbe  use  of 
public  grounds  and  restricting  aer^ 
mona.  lectures  and  addresses  thereon,  is  valid; 
the  statute  requiring  by-laws  of  towns  to  be 
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-eccn^ed,  has  no  application  to  the  City  of 
3Dsu>D;Uie  ordinance  in  question  to  not  in- 
nlid  bficsuse  not  published. 

Qrmmmviealth     i7avM(MasB.)  880 

4.  P.  8.  chap.  37.  §  16,  authorizing  a  city  to 
>robibltpenon0  under  a  penalty,  from  riding 
nr  drlriBc  fiMter  than  a  rate  to  be  ape^ 
led*  does  not  authorise  Imposition  of  penalty 
or  drlTiog  "at  an  immoderate  gait,  so  as  to 
indanger  or  expose  to  Injury  uy  .person 
landing,"  etc.,  on  street. 

ChmmonteeaUh  v.  Ray  (Mass.)  634 

5.  A  eomplaint  Is  snflleient  Bubatan- 
imUy  in  the  words  of  ordinance  prohlb- 
tlDg  a  cooUnuous  stopping  of  a  vehicle  in  any 
treet  for  a  longer  time  than  tventy  minutes. 

ComnKmwMlih  t.  BowCMaaa.)  911 

6.  Words  "other  public  purposes"  in  P.  8. 
!bap.  98,  g  18,  authorizing  city  councils  to 
nake  appropriations  for  celebrations* 
!tc.,  may  include  open  air  concerts. 

Hubbard  t.  CXtff  of  Taunton  (Mass.)  581 

7.  A  town  or  district  may  appropriate  money 
o  celebrate  the  centennial  anniversary  of  Its 
ocorporatlon. 

SiU  V.  Selectmen  tf  Bcuthampton  (Mass.)  497 

8.  Mass.  P.  8.  chap.  37.  §  129,  giving  au- 
hority  to  determine  in  equity  petition  of  ten 
axable  Inhabitants  to  restrain  town  from  il- 
egally  appropriating  money;  supreme 
iourthas  exclusive  Jurisdiction;  such  author- 
ty  is  not  within  general  equity  powers  trans- 
ferred to  superior  court  by  P.  8.  chap.  161, 

Saldinn  v.  WSbraham  (Mass.)  588 

9.  Authority  to  restrain  abuse  of  corporate 
wwers  by  cities  and  towns,  under  P.  8.  chap. 
17.  §  129,  is  vested  In  supreme  court  exclusive- 
y;  the  matter  is  not  within  the  general  princi- 
tles  of  equity  jurispradenee  and  u  not 
Deluded  In  the  equity  powers  truisferred  to 
uperior  court  by  P.  8.  diap.  161,  §2.  Id. 

II.  Local  Impbovbments;  Contbaots. 

10.  It  is  not  the  duty  or  within  the  power  of 
he  selectmen  of  a  town,  to  alter  a  h^>hway 
or  the  purpose  of  ehanging  the  Uae  of 
travel. 

PrattY.  AmJwnt  (Mass.)  197 

11.  No  appeal  lies  from  refusal  of  city 
:ouncil  to  lay  ont  way.  where  charter  gives 
ixcluslve  authorltv  to  couocil  and  general 
tatutes  provldennly  for  appeal  from  "munic- 
pat  officers"  defined  to  be  "mayor  and  alder- 
nan." 

Oity  of  Biddeford       County  Comra.  of 
York  Go.  (Me.)  661 

12.  A  claim  for  damages  arising  from 
iluuiKe  in  the  p>ade  of  a  street  cannot 
orm  Ae  subject  of  arbitration,  under  P.  8. 
Itap.  188. 

Otbom  V.  City  ef  FaU  JHcer  (Mass.)  489 

13.  The  entry  upon  land  by  a  city,  for  eon- 
itmetin^f  a  sewer  or  way  must  be  after 
tod  not  before  the  taking  of  the  land;  yet 
vhere  the  city  has  legally  done  some  work  on 
in  land,  resumption  of  such  work  Within  two 
rears  will  not  render  it  liable  to  trespass  under 
die  Statute. 

TFOetwT.  (7%o^iVeto£(K(/onf  (Mass.)  764 

K.  8.  B.,  T.  I. 


14.  A  bid  In  answer  to  adTertisement 

for  proposals  for  a  building  does  not  conatitate 
contract  until  accepted  and  ccmdltloiia  com- 
plied with. 

Souiard  T.  Maine  Induatrial  School 

(Me.)  894 
16.  In  1746.  poraoant  to  a  Tote  of  the  free- 
men of  a  town,  the  town  clerk  conveyed  to  a 
purchaser  a  beach  property,  taking  from  him 
a  bond  to  the  town  treasurer  providing  that 
the  inhabitants  of  the  town  should  have  tbo 
right  to  take  from  the  beach,  sand,  seaweed, 
shells  and  drift  stuff.  Held,  that  the  successor 
in  title  to  the  purchaser  could  maintain  tres- 
pass q.  c.  f.  against  an  Inhabitant  of  the  town 
for  asportfng  sand;  and  the  reservation  or 
stipulation  was  do  protection  to  the  defendant. 

NewpoH  HotpUal  v.  Carter  ^  L)  «71 

IV.  TOBTS. 

a.  Acts  of  Aoents. 

16.  A  city  to  not  liable  for  negrUgent  acts 
of  officers  of  fire  department,  unless  by 
statute,  or  unless  city  government  expressly 
ordered  the  act. 

BurriUv.  Gity  qf  Auffvsta  (tllB.)  697 

17.  Where  a  laborer  was  injured  by  the 
foiling  of  earth  or  the  caving  in  of  a  eity 
sewer  caused  by  the  negligence  of  the  fore- 
man, superlotenaent,  or  overseer,  employed 
by  the  city,  held  the  dty  was  not  liable  be- 
cause the  negligence  was  (hat  of  a  fellow  aerr- 
traU 

Qmley  v.  FMland  (Me.)  797 

6.  Defective  Wats;  NoTiCK;EviDEHCK. 

18.  The  liability  of  8  highway  to  beeome 
defective  to  not  in  itaeU  a  disfoot. 

Oases  dted  (Haai.)  64S 

19.  It  to  the  duty  of  a  town  in  making  and 
repairing  highway,  to  e<»naider  the  natural 
eflWets  of  rain  and  snowand  lee. 

.  SamptonY.  Taylor  (fi.  I.)  117 
SO.  A  town  is  liable  for  Injury  caused  by  a 
defective  highway  only  where  the  defect 
might  have  been  removed  or  the  injury  pre- 
vented by  reasonaUe  dlUgenea  or  care  on 
Its  part. 

FUnder$  v.  Nortoood  (Mass.)  448 
31.  Where  passageway  of  city  street 
under  bridge  was  so  low  as  to  render  travel 
unsafe  and  grade  could  be  lowered,  court  can- 
not be  required  to  rule  as  matter  of  law,  thai 
dty  could  not  have  removed  defect  by  ordinary 
care. 

TaOot  V.  Taunton  (Mass.)  616 
33.  Under  Pub.  Stat.  chap.  53,  €  18,  town  is 
liable  for  defect  in  highway  as  a  loose  cover 
of  a  cesspool  without  actual  noUce,  if  It 
might  have  bad  notice  by  exercise  of  proper 
diligence,  although  defect  bad  not  existed  for 
any  mrtlcular  time. 

Poet  V.  BoHm  (Mass.)  643 
28.  Town  to  liable  for  damages,  where  cover 
of  a  cesspool  was  liable  to  comeoff  through 
natural  causes  which  reasonable  diligence 
should  guard  against  2d. 

24.  Plaintiff  was  Injured  by  falling  In  a 
coal  hole  insecurdy  fastened  by  the  owner 
of  the  premiaea.   Held,  the  dty  was  not  U- 
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able  In  the  absence  of  proof  of  notice  or  facts 
showing  officers  ought  to  have  known  of  Its 
condition  or  that  the  covering  was  not  con- 
■tructed  as  required  by  Ordinance  lt>83,  chap. 
S6,  gS  5i4.  35. 

Uanteom  t.  Boston  (Mass.)  728 
S5.  A  citylBnotllableforanlnjaryTesulttng 
from  the  defective  cooditfOD  of  the  plan¥iny 
between  the  traolu  of  a  railroaclt  where 
the  highway  crossed  a  grade  and  was  located 
^ter  the  construction  of  the  railroad,  where  a 
statute  (Pub.  Stat.,  chap.  112,  sec.  124),  fm 
posed  the  duty  of  protecting  the  tracks  upon 
the  railroad  company. 

Scardan  v.  Botton  (Mass.)  93 
36.  Where  the  selectmen,  having  no  i>ower 
to  remove  ateaipoFaJ7  structure  erected 

a  rallroM  company  which  obstructed 
the  highway,  complained  of  the  structure  to 
the  county  commissioners  and  railroad  com- 
sloners,  they  did  all  they  were  required  to  do, 
and  the  town  is  not  liable  for  an  Inlury  subsc- 
qnenUy  sustained  by  reason  of  the  obstruction. 

Mandert  v.  Nortoood  (Mass.)  448 

27.  A  Jndcment  In  favor  of  a  teamster.  In 
an  action  for  neffligence  against  him  for  nb- 
stnicting  the  highway  by  his  team,  Is  avail- 
able  by  way  of  eatoppel  in  a  subsequent  ac- 
titm  by  the  sune  plalnuif  against  the  town. 

EBl-v.Bai»Oi,l.)  14S 

28.  Where  street  In  ctty  was  laid  out  and  ac- 
cepted it  will  be  presumed  In  an  action  for 
personal  inlury  that  city  eooaeil  did  all 
required  by  statute  in  the  premises. 

TaV)ot-v.  raun«(?n  (Mass.)  615 

29.  In  an  action  against  a  town  for  in- 
juries npon  a  hlj^hwaT't  the  fact  that  the 
seleeteien*s  eertifleate  of  (be  laying  out 
of  the  highway  was  not  returned  to  the 
town  clerk  and  recorded  as  required  by  G.  L. 
chap.  61,  g  14.  until  after  the  expiration  of 
thirty  days,  will  not  avail  the  defendant  to 
■how  that  there  was  no  iMral  hi|rbwaj* 

SandaU  v.  Oonmay  (N.  H.)  644 

80.  An  action  is  not  maintainable  against  a 
town,  for  a  personal  injary  not  reoeived 
within  UtellBBlts  of  a  highway,  but  within 
five  feet  of  the  curbitone  wnlch  the  town  was 
not  bound  to  repair. 

Stone  V.  AmOonmgh  (Mass.)  468 

81.  Where  two  eaases  combined  to  pro- 
duce the  injury,  both  in  their  nature  proxi- 
mate, the  one  being  the  defect  In  the,highway, 
and  the  other  an  occurrence  for  which  neither 
parly  is  responsible,  the  corporation  is  liable, 
provided  the  Injury  would  not  have  been  sus- 
tained but  for  the  defect  fn  the  highway. 

Hampton  v.  Tayhr  (R.  I.)  117 

82.  Loss  of  use  of  horse  Injured  1^  de- 
fective highway  is  a  proper  element  of  recov- 
erable damages. 

Brmen^.  Toton  of  Souihbury  (Cotvu.)  433 
38.  Notice  to  be  given  to  selectmen  before 
suit  brought,  under  P.  A.  1674,  p.  196,  heed 
not  be  in  technical  terms.   A  general  descrip- 
tion of  the  character  of  the  Injury  Is  sufficient. 

Id. 

34.  Notice  to  the  city  of  the  proximate  cause 
of  injury  complained  of,  as,  that  a  drain  across 
the  udewalk  caused  plaintiff  to  stumble  and 

H.  E.  R.,  T.  L 


fall  Into  a  sewer,  la  sufficient,  nnderBliLlBni 

chap.  384. 

Orogan  v.  Woreetttr  (Mass.)  4* 

86.  Notice  of  injury  received  onhlghwiybT 
reason  of  "a  pile  of  timber  and  a  pile  of  hvr' 
Bufflciently  states  cause  of  Injury,  nnder  P  i 
chap.  62.  \  19. 

DaoU  V.  GAortfon  (Haas.)  W 

88.  Where  notice,  under  P.  A.  1874,  jl  IH. 
describes  Injury  as  caused  by  a  sluice  aans 
the  highway  it  is  suffluient  as  to  place; 
proof  that  only  one  of  three  sluices  bet«(«t 
points  named  was  defective  Is  admiarible. 

Brown  V.  Tovm  of  Southburg  (Oatta,)  & 

87.  Under  Mass.  Stat  1874,  chap.  Ml,  n- 
quiring  written  notice  of  defect  in  higbnj  tc 
be  given  to  selectmen,  a  notice  all^iag  b- 
jurr  caused  by  "an  obstructtoa,"  bntwAqn- 
ifyiQg  the  cliaraoter  of  the  obetnctloe.  wS 
not  be  safOcient  and  cannot  be  ranedltdjv 
parol  evidence  of  verbal  notice  or  actual  kam 
edge. 

Robertt  v.  Dougleu  (Mass.)  Ifi 
86.  The  notice  required  by  SUL  1883,  cifp 
83,  is  only  for  purpose  of  calling  ttteatki 
of  authorities  to  the  physical  condition  of 
way,  not  for  setUng  out  kgsl  gnnwd  of  Bi- 
bUftT. 

OanteHtwrv  T.  Bodan  (MsaB.)  M 

89.  ETldenee  In  action  for  Injury  fm^ 
fectlveroad;  the  burden  is  on  pUatifK 
show  due  care  on  his  part. 

Mvrria  v.  North  Tarmouih  (Me.)  W 

40.  Where,  in  action  for  injury  recon: 
through  defect  in  highway,  evidence  dwnc 
that  a  pile  of  timber  was  so  situated  tbattosn 
could  not,  as  matter  of  law,  rale  that  li  U 
not  render  road  defective,  eridones  A(sl£ 
iro  to  the  jury. 

DavU  T.  OharUon  (Mass.)  M 

41.  In  an  action  for  Injury  resulthig  fira 
the  stumbling  of  a  horse,  it  IscoMpetcat 
to  show  that  other  travelers  about  the  irtsr 
passed  over  the  highway  in  safety,  aodtodwi 
the  plaintiff's  habits  of  driving  at  other  pbce 
and  to  show  that  the  horse  had  beoibyplis-- 
tifl's  direction  shod  as  a  stumbler. 

Bprague  v.  Briatol  (N.  H.)  HI 

43.  Where  the  surveyor  of  the  tows  ttt- 
tifled  to  the  safe  conation  of  the  road,  ft 
was  proper  to  ask  in  cross  exswlsattos 
whether  he  had  not  subsequently  reaoved 
the  alleged  negliMnt  obstructies. 

Teaw  V.  Wmam  (R  1.)  12 
48.  Whether  a  highway  waa  In  good  repi^ 
at  the  time  of  the  accident  is  not  a  sobjeelftf 
expert  testimony.  ^ 

44.  In  action  against  city  for  InjuiTthroatk 
defect  In  street,  question  whether jpUntiffn- 
ercised  due  care  is  one  of  fkci  Ar|Bi7> 

TaJhot  V.  Taunton  (Mass.)  vi 
46.  Whether  the  fact  that  the  middle  potf^ 
three  posts  on  the  edge  of  a  road  stood  oai » 
tween  the  line  of  the  others  was  neglil***- 
was  properly  left  to  the  jury.  ^ 

jMtD  V.  Wmam»  (R.  L)  1» 

V.  Officers. 

46.  Independent  election  of  saBapV| 
son  by  each  bnuudi  of  city  oooncil  b  aot  w. 
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election,  under  ordinance  prorldlng  for  elec- 
tion by  either  Itrsnch  with  concurrence  of  the 
other. 

Saundert  v.  OUy  of  Laarmee  (Masfl.)  755 

47.  Town  board  of  reglBtratfon.  in  deciding 
upon  qnallflcBitiou  of  eleetora,  act  in 
(uofi'  judicial  character,  and  are  exempt  from 
peraonal  llaUIlty  for  errors  of  judgment  with- 
out proof  of  malice  or  willful  disregard  of 
duty  In  ref  oring  to  register  a  duly  entitled  elec- 
tor. 

Perry  v.  Rej/noldt  (Conn.)  647 

48.  Milk  inspectors  have  no  power,  under 
P.  S.  chap.  67,  §  1.  to  appoint  an  agent  who 
shall  have  the  right,  in  the  absence  of  an  In- 
Hpector,  to  take  samples  of  milk  from  carriages 
used  for  its  conreTaoce. 

Chmmonmalth  v.  Smith  (Mass.)  600 

49.  When  numbers  of  water  board,  whose 
conduct  is  to  be  Investigated  by  a  committee 
under  Stat  1888.  chap.  195,  have  been  re- 
moved from  offlce*  and  object  of  further  in- 
vestigation is  to  procure  evidence  for  another 
suit,  or  the  remaining  questions  are  moot  ques- 
tions of  no  praoticaf  bearing,  petition  to  com- 
pel attendance  of  witnesses  before  committee 
will  be  denied. 

OtbonuY.  WSton  (hl&aa.)  518 
60.  In  an  InvestlMtion  by  eommon 
council,  under  Btat.  1§88,  chap.  105,  into  the 
conduct  of  members  of  a  municipal  board,  a 
witness  should  not  be  compelled  to  furnish  evi- 
dence which  might  be  used  against  him  in  a 
subsequent  suit  Id. 

VI.  Pabticular  Crabtbrs  Combtkukd. 

51.  Blddeford— Charter  elves  exclusive 
authority  to  council  to  lay  out  iilghways.  Ko 
right  of  appeal  from  refusal  to  lay  out 
at]/  ofBiddtford  y.  Oountif  (hmrt. 
(if  fork  Off.  (Me.)  661 

S3.  Boston— Sot.  Ord.  chap.  87.  §  11,  reg- 
ulating use  of  public  grounds  and  restricting 
sermoos,lecturesand  addressee  thereon  is  valio^ 
Statute  requiring  by-laws  of  towns  to  be  re- 
corded has  no  application  to  Boston.  Ordi- 
nance need  not  be  published. 

Commonwealth  v.  Davie  (Mass.)  880 

58  Appointment  of  milk  Inspectors.  Dele- 
gation of  power. 

OommmweaUhY.  Smith  Qia».)  500 

64.  Power  of  Water  Board  to  conduct  Investl- 
gatlons  and  examine  witnesses,  under  Btat  of 
1888.  chap.  195. 

Otbome  v.  Wilton  (Hass.)  618 

56.  Authority  to  construct  footway  over 
railroad  prevfously  constructed. 
Boeton  AA.S.B.  Co.  t.  Boet^ 

(Mass.)  94 

56.  Liability,  under  Pub.  Stat  chap.  63, 
§  18,  for  defect  In  highway,  without  actual 
notice. 

Pott  V.  Boeton  (Mass.)  643 

67.  City  not  liable  for  defocUve  condition  of 
planking  between  railroad  tracks  on  highway, 
(Pub.  Stat  chap.  113.  g  134). 

Scanlan  v.  Boston  (Mass.)  93 

68.  PlainUfl  was  Injured  by  falling  in  a 
coal  hole  insecurely  fastened  by  the  owner  of 
^  premises.  Held,  the  city  was  uot  liable  in 
H.  B.  B.,  T.  L 


Uie  absence  of  proof  of  notice  or  facts  show- 
ing that  officers  ought  to  have  known  of  its 
condition,  or  that  the  covering  was  not  con- 
structed as  required  by  ordinance  1888,  chap. 
26,  §8^24,  35. 

Banteom  v.  Botion  (Mass.)  728 

69.  Notice  under  Stat.  1883,  chap.  83,  before 
action  for  damages  caused  by  defective  streets. 

OatUerintrjf  v.  BoHon  (Mass.)  664 

60.  Camden— Exemption  of  town  hall  from 
taxation. 

JnAod.  ef  Camden     CamOen  (Me.)  398 

61.  Easthampton  Is  the  same  corporate 
municipality  which  was  established  In  1786, 
and  bv  "Its  incorporation"  the  Legislature  In- 
eluded  the  Act  wfaich  was  the  eommpucement 
of  its  corporate  existence. 

nUl  T.  Stieetmn  <^  EaaOampton 

(Mass.)  497 

63.  Fall  BiTer— Claim  for  damages  for 
change  in  the  grade  of  street  (Broadway)  can- 
not form  the  sul^t  of  arbitration  under  F.  B. 
chap.  188. 

Otbom  T.       ^  FaU  ^ver  (Mass.)  480 

68.  GnuiTlllo—Appcdntment  of  town  col- 
lector under  P.  S.  chap.  37,  g  00. 

JRA«&m  T.  Tnhab.  ^  Qrantme  (Mass.)  678 

64.  I«awrenee — Independent  election  of 
same  person  by  each  branch  of  city  council  Is 
not  valid  election,  under  ordinance  providing 
for  election  by  eliker  bnwoh  with  concurrence 
of  the  other. 

Saundjsrt  v.  Ofly  of  lAivsrer^  (Mass.)  765 

65.  Manchester— CTemeterles  are  prohibit- 
ed by  Ckin.  Laws,  chap.  49,  §  3,  within  twenty 
rods  of  dwelling  house,  without  consent  of 
owner. 

^tewnsT.  Cli^ijf  J/aneAMf0r(N.  H.).  165 

66.  Mlddlelmry— Restraining  gaming. 
Be  SaeU  (Vt.)  379 

67.  Construction  of  bond  by  Eaton,  reavv- 
ing  or  granting  to  inhabitants  in  1746,  right  to 
take  sand,  seaweed,  etc.,  from  beach. 

Netoport  HotpUcU  v.  Carter  (R  I.)  871 

68.  New  Bedifbrd— Particular  charter  au- 
thorizing a  city  to  prohibit  persons  under  a 
penalty,  from  riding  or  driving  faster  than  a 
rate  to  be  specified,  does  not  authorize  impo- 
sition of  penalty  for  driving  at  an  immoder- 
ate gait  so  as  to  endanger  or  expose  to  Injury 
any  person  standing,  etc.,  on  street 

0</mmonti>«alth     Bay  (Mass.)  634 

60.  Newbnryport— License  of  statlooa^ 
steam  engines,  under  Pub.  Stat  chap.  103,  g  47. 
Alter  V .  Dodge  (Mass.)  481 

70.  ProTidenee — Abatement  of  nuisance, 

under  Act  of  18S2. 

TWppv.  Qoff(R.  L)  806 

71.  Randolph  —  Distribution  of  rents 
granted  to  religious  societies  under  B,  L.  S 
3707. 

^irUucA  Aihmeum  8oe.  t.  Seleetmsn  of 
Randolph  (Vt.)  680 
63.  SonthboxT— Buffldency  of  notice  de- 
scribing defecdve  hi^way  as  condition  pre- 
cedent to  action  for  Inluries,  under  P.  A.  1874, 
p.  106. 

Brotffn  T.  Town  of  Southintry  (Conn.)  423 
78.  Tannton— Authority  to  make  appro- 
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prlatloD  for  open  air  concerts,  under  P.  B. 
chap.  28,  §  18. 

Hubbard  V.  CUjf  of  TaunUm  (Mass.)  581 

74.  Ref^ularity  of  laying  out  of  Fourth 
Street— Liability  of  City  tor  malnlalning  bridge 
too  low  for  omnibuses  to  pass  thereunder. 

Talbot  V.  Taunton  (Mass.)  61S 

75.  WhltiiurluuK— Oath  of  taxpayer  under 
Statute,  1880;  l&tlng  under  R  L.  §826. 

JVawSt.  TownefWmngham  i^Vi.)  401 

76.  Wnbraliam— Authority  under  P.  B. 
chap.  37,  §  10,  to  purchase  land  and  erect  a 
buifdlnff  for  town  purposes  and  also  as  a  Me- 
morial Hall  to  perpetuate  the  memory  of  the 
men  who  died  for  tbeir  country. 

Baldwin  v.  WiOraham  (Mass.)  SS8 

77.  Worcester— Sufficiency  of  notice  un- 
der Stat.  1877,  chap.  284,  of  defect  In  street, 
causing  Injuiy. 

Qrogan  v.  WoreaUr  (Mass.)  440 

MURDER. 

Bbb  HoHiomB. 

NATURAIJZATION. 

AUSNS. 

NEaLIGENCE. 

I.  What  Auounts  to. 
II.  Railroad  Coufahieb. 
■  ni.  Praoticb;  Etidencb:  Dahaobs. 

IV.  CONTBIBUTORT  NtoUOBHOB. 

Y.  Actions  FOB  Dkath. 

Sbb  Master  ahd  ServantTI;  Municipal 

CORFOKATIONS  IV;  WaY8  VI. 

I.  What  AuouHTS  TO. 

1.  Negligence  Is  fbQiire  to  pMrfbrm  some 
««t  reqnired  by  law,  or  doing  It  In  Improp- 
er manner. 

SokM  T.  Nam  York  A  JT.  E.  B.  B.  Oo. 

(Conn.)  826 

9.  R.  I.  Pub.  Laws,  cap.  688,  requiring  the 
erection  of  flre  eecapeSt  do  not  create 
m  dutj'  between  an  owner  and  the  em- 
ploxee  of  his  tenant,  to  give  him  a  right  of 
action  against  the  owner  for  Injury  sustained 
by  a  flre. 

Matur  T.  eiat0r  Mia  A  Power  Oo. 

(R.  I.)  176 

n.  Railroad  Companibs. 

8.  The  giving  of  the  written  notice  pre- 
■oribed  by  vtatnte.  Laws  1888,  p.  268.  Is  a 
condition  precedent  to  the  right  to  main- 
tain an  action  for  damages  against  a  railroad 
company,  based  upon  Its  statutory  Uabil- 
it7«  for  an  injury  allied  to  have  been  caused 
by  the  defendant's  track  creating  a  defect  in  a 
highwar. 

Fiddt  T.  U(Srtf<»^  &  WetJter^fldd 
Eone  B.B.  Co.  (Conn.)  825 
4.  A  railroad  is  bound  to  the  ezerdse  of 
sreator  eare  in  Fanning  its  tvaiaa  than 
ID  the  condition  of  its  station  g^roondsi 
in  latter  case  it  is  bound  to  exercise  reasonable 
care  for  safety  of  passengers. 

Jfor«land  V.  Boston  dt  Piotidence 
B.  B.  Corp.  (Mass.)  909 
XT.  B.  R.,  r.  z. 


5.  The  firing  np  of  an  enyipe,  bj  mm 
of  which  plainifff'u  horse  was  ftlghteseJ 
and  injured,  will  not  constitnte  ws^tgeuBt. 
where  the  act  is  one  of  the  ordinary  kod  dm^ 
saiy  ioddentBof  running  the  tnln,  ■DdHip- 
peared  that  tlie  railroad  and  highway  vcnid- 
Jolning  each  other  tot  morethu  aBdle.wdi! 
would  be  necessary  to  flre  np  soaewlMn  apos 
that  space. 

Lamb  v.  Old  Colony  B.  B.  Ot>.  (Una)  ^ 

6.  Person  who,  while  waitinf^  at  atatioi 
Is  Invited  by  agent  to  sit  in  empty  car.  i*  i 
passenger  in  care  of  company,  and  but  k 
cover  for  an  Injuiy  sostainea  by  jnmptaf  fna 
the  car  upon  its  being  anddenfy  moved  at 
from  the  station. 

Shannon    Botton  S  AJbanjf  B.  R  0» 

7.  Where  plaintifl  claimed  dymues  fctb- 
juries  received  in  crossing  defenduti 
track  with  a  horse  and  wagon,  at  aUg)^ 
WM-  crossing  partially  obetrocted  irjtat 
which  had  left  the  track,  and  at  which  tbed^ 
feudant  had  not  stationed  a  man  to  waia  trv- 
elers  of  danger,  hdd,  the  queation  of  ae^ 
gence  was  properly  left  to  the  jury. 

Paine  t.  Grand  Trunk  S.  Go. 

(S.  R)  MI 

8.  Where  It  is  necessary  to  cross  a  rdlmd 
track  to  reach  the  tram,  a  passenger  hsi 
right  to  rely  to  some  extent  upon  the 

of  proper  signals  of  danger;  the  fact  Oat  k 
did  not  look  to  see  if  a  tr^n  was  a^iproa^ 
is  not  conclusive  of  a  want  of  due  care  osb' 
part. 

Bonier  t.  Boalon  A  A.  R.  B.  Co. 

(HaiL)  m 

9.  It  is  negligence  for  one  seeing  or  hair- 
ing an  approaching  train*  running  at  a^- 
narr  speed,  to  attempt  to  cross  the  tnci 
in  front  of  the  train. 

State  V.  Maine  C.  R.  B.  Co.  (ile.)  S* 

10.  Person  Injured  in  jumping  f^!«an«*- 
Ing  train  must  show  excuse,  which  uiestr 
ally  for  the  jury. 

Shannons.  Barton  A  AOang  B.B.Ot. 

(Me)  B 

11.  Where  train  at  ntgfat  Ume  tlm** 
before  reaching  station,  and  paiia^ 

was  injured  in  consequenco  of  leariQg  tOB 
held,  negligence  properly  left  to  jniy. 
Bo8$  T.  Prmitonee  SW,B.K.Q>. 

(B.L)  » 

13.  Where  a  passenger  is  fnjand  b  i 
place  where  he  has  a  right  to  be,  andthecw- 
pany  has  omitted  to  pve  proper  Haisisc 
the  question  of  his  due  care  should  be  sdMt^ 
ted  to  the  Jury. 

Bonier  v.  Botton  AA.  B.  B.  Of. 

OSm.)  fi^ 

18.  Plaintiff  must  brAB™**!**!^ 

satisfy  the  Jury  that  no  want  of  dsacsi* 

on  the  part  oi  Uie  injured  psi^  helped  Is  ^ 
duce  the  accident 

aiateY.  Maine  C.  B.  R  Co.  (Ma)  ^ 

14.  A  young  child  strayed  from  hs  kdsi 
upon  a  railroad  track,  crossed  thetra^ 
and  fell  into  an  adloIolDg  trench  ^ 
track  was  not  fenced  on  the  tr«e*  ^ 
Held,  on  demurrer  to  the  decIandos.v 
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the  eompKny  was,  as  to  the  plaintiff,  ander 
no  obli^&tlon  eo  to  fence  Its  tracks  that  tbe 
plaintlfC  could  not  get  from  them  upon  the  ad- 
joialDg  land,  and  that  the  Mstion  could  not 
be  mMntahied. 

Mortimtif  v.  '^rotidmee  WoreaUr 
J2.  A  GS».  <R  I.)  80S 

15.  A  railroad  company  is  under  no  obit 

Stlon  to  locate  its  tracks,  construct 
ices   and  adjnst  the  mnnins  of  its 
trains  so  as  to  make  it  safe  for  cnildren 
nnlawfally  lo  trespass  on  its  right  of  way. 
Nolan  T.  Nm  York  dN.KR  S.  Co. 

(Conn.)  826 

m.  Pkactick;  Etidbnce;  Dakaors. 

16.  The  question  of  duty  is  one  of  law; 
of  peiformaocfl  is  one  of  fact  Id. 

17.  Finding  on  negligence,  as  questioa  of 
law.  la  reviewable;  as  iraestlon  of  flkot, 
not.  id. 

18.  While  a  demurrer  to  a  complaint  for 
negligence  causing  personal  injniT  adnits 
a  cause  of  action,  in  the  absence  of  proof  the 
plaintiff  is  entitled  to  recover  only  nom- 
inal damages;  to  recoTer  more,  he  must 
show  the  extent  of  the  damages,  which  de- 
fendant may  controvert.  Id. 

19.  The  Issue  being  whether  Uie  defendant 
was  a^IlKent  in  driving  at  tbe  time  of  the  col- 
lisioD  •wiia  tbe  pliUntlfl.  former  aets  of 
Ugenee  in  dnving  are  not  admissible. 

WhUruff  r.  Grass  (Mass.)  5Id 

SO.  In  action  for  injury  caused  by  a  board 
falling  from  a  building  In  course  of  construc- 
tion, defense  being  that  defendant  had  sublet 
his  contract,  expert  testimonjr  is  Inadmis- 
sible to  show  that  the  consIderaUon  was  Inade- 
quate and  contract  unusual. 

Harney  v.  BJuae  (Mass.)  9\S 

31.  In  estimating  the  damages  for 

negligence  causing  death,  the  jury  may  con- 
sider the  enpMse  of  board,  nursing  and  med- 
ical aid,  with  compensation  for  loss  of 
tfme»  physical  and  mental  pidn.  indadlog 
Buc-h  sum  as  they  may  assess  on  account  of 
distress  or  anxiety  of  mind  experienced 
in  view  of  death. 

ObrKMT.  Worcetter  If,  A  R.  R.  R.  Go. 

(N.  H.)  163 

22.  notion  to  set  aside  Terdict  for  ex- 
eessiTe  damages  Id  action  for  personal  in- 
juries raises  no  question  of  law  and  Is  not 
reviewable* 

JPaine  v.  Qrand  Tmnk  B.  Co. 

(N.  H.)  841 

IV.  CORTBIBUTORT  NbOLIORNGB. 

38.  Where  pltdntiff's  testimonjr  merely 
tends  to  show  contrlbutoiy  n^^gence,  the 
question  is  for  jury. 

Boti  T.  Frommct  <£  If.  R.  B.  €h. 

(R.  I.)  89 

24.  Where  evidence  as  to  contributory 
BegllgeDce  Is  confliethw.  It  Is  for  tbe  jury  to 
say  whether  tbe  plaintiC  a  girl  of  six  years 
and  seven  months,  used  such  care  as  is  rea- 
sonably expected  of  one  of  her  years. 
Matter  V.  VmUer  Maehine  Co. 


V.  S.  B..  T.  L 


36.  Tender  age  cannot  raise  a  duty 

when  noneotherwue existed;  but  where  a  duty 
exists  the  decree  of  care  required  toward  in- 
fants may  be  different  from  that  required 
toward  adults. 

IMan  V.  ir«v  Terk  <ft  S.  B.  R.  B.  Co. 

(Conn.)  886 

96.  Where  a  b<»y  about  nine  years  old  had 
voluntarily  placed  himself  in  dancrer 
by  engaging  in  the  sport  of  riding  upon  the 
runner  of  a  sleigh  drawn  by  ahorse,  and  after 
leaving  the  runner  was  driven  into  by  tbe  de- 
fendant, who  was  driving  at  a  moderate  rate, 
held,  recovery  could  not  be  had. 

Mmtngtr  v.  DsnnU  (Mass.)  708 

v.  ACTKUn  FOB  DSATH. 

37.  Under  N.  B.  Laws  of  1879,  cbap.  8S.  an 
action  for  negligence  resulting  in  death  stn^ 
vivos  to  the  administrator. 

ChrUu  V.  WorentgrN.  AB.R.B.  Oo. 

(N.  H.)  163 

NEGOTIABLE  DTSTRUMENTS. 

See  BnxB  asd  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Sbh  Nbw  Tbial  IL 

new  trial. 

L  Fob  Mattbbs  PBBTAnnwo  to  Jubt; 

ErmBVCB  amd  Vbbdict. 
II.  ComreEL;  NewiiT  Ducotbbbd  En- 

DEHOB. 

in.  Practice. 
8eb  Cbiminai.  Law  V. 
I.  Fob  Mattbbs  Pebtajhiko  to  Jubt;  Btx- 

DBHCB  AND  VbBDICT. 

1.  Where  there  was  no  Intermeddling 
with  juror  or  misconduct  on  his  part,  a 
casnaJ  remark  of  a  stranger,  over- 
lieard  by  juror  and  not  calculated  to  influ- 
ence his  mind.  Is  not  ground  for  new  trial. 
Cowlet  V.  Merchants  (Mass.)  696 

3.  Verdict  will  not  be  set  aside  nnleos 
clearly  against  evidence. 

Gray  v.  Gray  (Me.)  894 

5.  A  verdict  will  not  be  disturbed  where  the 
evidence  is  conflicting*  though  the  court 
would  have  adop^ted  a  different  conclusion. 

Boss  V.  ProndejiM  tSt  WorcMtor  B.  B.  Co. 

(R  L)  89 

4.  A  new  trial  will  not  be  granted  for  the 
introduction  of  incompetent  or  immaterial 
evidence,  if  it  lendedto  provea point  which 
the  jury  by  thetr  verdict  md  not  find  to  have 
been  proved. 

Rogers  v.  Kenriek  (N.  H.)  249 

6.  A  verdict  will  not  be  set  aside  for 
the  admission  of  evidence  competent  for 
some  purpose,  and  not  shown  to  have  been 
oflbred  or  used  for  a  purpose  for  wUch  it 
was  incompetent.  Id. 

6.  Plaintiff  offered  one  witness  on  an 
Important  Issue  to  show  fraud,  so  early  In 
the  trial  that  If  admitted  he  could  have  pro- 
cured the  attendance  of  other  wltnesees.  The 
court  at  first  ruled  against  his  admission. 


Digitized  by 


Google 


984  Kbw  Trial  n.  lEL 

bat  on  further  coiuideratloD  d«oid«dtoad- 
■lit  the'witness;  butnot  until  It  was  too  l»te 
toaummoQ  the  other  wltneaees.  Held*  a 
good  OKOM  for  a,  new  trial. 

Bmdieg  Artifibn-  Oo.  t.  fStOer  (Vt)  409 

7.  The  fact,  that  In  case  of  a  view  the 
jury  aequires  Informatfoii  which  they 
may  properly  tre»t  as  evideneo,  presents 
no  Insuperable  obstacle  to  the  granting  of  a 
new  trial  on  the  ground  that  the  rerdict  was 
against  the  weight  of  the  evidence. 

IMlhY.  S&o  Bawn  A  S.  JR.  B.  Co. 

OlasB.)  236 

IL  Counsel;  NEWLTDiscOTXBBDEnDBncB. 

8.  The  use  of  a  chalk  diagram  for  lUnstra.- 
tion  of  mrg^ament  Is  matter  of  discretion  for 
the  trial  court. 

Sogers  v.  Eermek  (N.  H.)  349 

9.  When  coansel  obtained  a  new  trial  on  ex- 
ceptions and  &iled  to  re-enter  the  CMO 
in  the  court  below,  alleging  that,  deceived  by 
the  similarity  of  the  name  of  another  case  on 
the  docket  of  the  court  below,  he  supposed  the 
re-entry  bad  been  made,  the  court  granted  a 
new  trial  on  the  proand  of  accraent  and 
mistake. 

Burrmigh  v.  BSU  (R.  1.)  866 

10.  Requisites  of  newly  diseovered  evl- 
denee. 

Knowle*  v.  Northntp  (Conn.)  927 

11.  Direct  evidence  of  a  forcery*  and 
of  the  physical  impossibility  of  an  mstrument 
having  been  signed  by  one  of  those  by  whom 
it  purports  to  oe  signed,  is  a  food  g^und 
for  granting  a  new  trial  for  newly  discov- 
ered evidence,  where  the  evidence  upon  the 
question  at  the  former  trial  consisted  of  opin- 
ions as  to  the  genuineness  of  signatures.  Id. 

ni.  Pbacticb. 

12.  The  eertiflcnte  of  the  trial  Jadgre. 

containing  "the  portion  of  the  evidence 
against  which  it  is  claimed  the  verdict  has 
been  rendered,"  required  by  Rule  48  to  be 
sif^ned  within  five  days,  cannot  be  ajnend- 
ed;  but  a  party  may  show  by  affidavits  that 
such  statement  contains  all  material  evidence. 
Chafee  v.  Spragus  (R.  I.)  43 

18.  A  motion  for  a  new  trial  is  addreaaed 
to  the  discretion  of  the  superior  eonrt* 
unless  upon  the  admitted  facts  the  defendant 
Is  enUtled  as  matter  of  law  to  a  new  trial. 
CmmontMolth  v.  Keenan  (liass.)  746 

14.  Tenr  within  which  petition  for  new 
trial  may  be  filed  runs  from  entry  of  Judg- 
ment; in  case  of  exceptions  or  appeBl,  runs 
from  affirmance. 

Burrough  v.  EiU  (R.  I.)  866 

15.  No  exception  lies  to  discretion  of 
court  on  refusal  of  new  trial,  on  evidence 
alone. 

Qroialbra  t.  Bovrgiu  (KbuB.>  747 

NONSUIT. 

Refusal  of  nonsuit  is  ordinarily  no  ground 
for  exception. 

Pa^on  T.  Bha^ume  (R.  I.)  888 

H.  E.  B.,  T.  L 


Onras  AED  Onumt  L 

NOTICE. 

Sbb  Lis  Pehdens;  HoBTOAaB  II:  Muhici- 

PAL  COBFOBATIOHB  IV. 

1.  Purchaser  of  merchandise  from  agent  la 
Justified  in  piling*  to  agent*  in  a.baeiice 
of  notice  of  limitation  of  authority;  and 
a  notice  llmitiug  such  authority,  printed  in  red 
ink  on  the  top  of  a  bill  head  forwarded  with 
the  men^ndlse,  heUd,  not  so  prominent  as  to 
hold  the  purchaser  at  fault  in  not  observiBg  iL 

Trainer  v.  Moriaon  (Me.)  608 

2.  Where 'the  statute  (Pub.  Stat  R.  L  cap. 
179.  §  16)  required  notice  of  swle  of  dece- 
dent** eata.te  to  be  published  "for  four  auc- 
cessive  weeks,"  held,  a  publication  in  a  daily 
paper  inserted  twice  each  week  for  two  weeks 
and  every  day  for  two  following  weeks  was 
sufficient. 

Petmn  of  Barru  (R  I.)  96 
8.  Under  Mass.  Stat.  1874.  chap.  244,  re- 
quiring written  notice  of  defect  in  higlk* 
way  to  be  given  to  selectmen,  a  notice  all^^g 
injury  caused  by  "au  obstmctkm,"  but  not 
specifying  the  character  of  the  obstruction, 
wft]  not  M  sufficient  and  cannot  be  remedied 
by  parol  evidence  of  verbal  notice  or  actual 
knowledge. 

Bobertt  V.  Douglai  (Mass.)  105 

4.  The  law  impatea  notice  where  parties 
are  put  on  inquiiy.  as  hj  record  of  a  will 
charging  testator's  r^ty  with  the  payment  of 
legacies. 

Lov^r.  Satftnond  (yt.)  40^ 

NUISANCE. 

See  Ihtoxkiatiho  Liquobs. 

1 .  A  statute  which  makes  the  use  of  any  •!»- 
tionary  eng^e  without  a  licenee  a  com- 
mon nuisance  will  not  authorize  the  Ucendog 
so  Uiat  it  cannot  be  made  a  private  nuiaance. 

Quinn  v.  LovvU  Sleetrie  Light  Oo. 

(Mass.)  101 

2.  Where  the  Act  of  18^  provided  for 
the  abatement  of  an  evil  by  tne  town  coun- 
cil  "of  any  such  place  or  place8."in  caee  the 
owner  neglectf  to  abate  it,  upon  notice  to 
do  so,  and  for  the  recovery  of  the  cert 
of  such  abatement;  and  the  preaaable  refoa 
to  "Certain  low  grounds  In  the  compact  part" 
of  the  town;  an  action  to  recover  the  cost 
of  the  abatement  doea  not  Ito.  nnleae  the 
evils  alleged  arc  stated  to  be  within  the  desig- 
nated locality,  according"  to  the  preamble. 

Tripp  V.  Qi>f{^  L)  806 

OCCUPATION. 

SsB  Use  and  Occupatioit. 
OFFICE  AND  OFFICER. 

I.  Election;  Afpointmbnt;  Saiabt. 

II.  POWKBS;  LIABILITIB& 

III.  Opficbbb  se  Jubb  and  db  Facto. 

Sbb  Corpobatiohb  III;  Coitotibb  2-4; 
Municipal  Corporations  V;  Shkbiff; 
State  and  State  Ofpicbb;  Quo  Wab- 

BANTO. 

L  Election;  Afpoibtmbht;  Saiabt. 
1.  Pub.  Stat.  R  L  cap.  68,  provides  that  a 
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eenauB  shall  be  taken  on  a  certaio  day  and 

that  six  montbfl  prior  thereto  the  goTeroor  shall 
appoiot  a  superiDtendent  of  the  census.  Held, 
the  f  overnor  coald  make  the  appoint- 
ment niter  the  date  named. 

Me  OensuM  Superintendent  (R.  I.)  156 

3.  Pub.  Stat.  chap.  27,  §  90,  requiring  ap- 
pointment of  town  coUeetor  pro  tempore, 
u  not  satisfied  by  a  writing  signed  with  names 
of  all  the  selectmen  by  one  of  them  in  ab- 
sence of  the  others,  ana  with  no  authority,  ex- 
cept as  implied  from  their  agreement  to  the 
ftPpointmeDt. 

Phslon  V.  InJiab  of  OranviUeCAtM.)  678 

8.  Such  appointee  Is  not  an  officer  de  Jure, 
and  a  warrant  issued  to  hlra  under  such  ap- 
pointment does  a  It  confer  authority  upon  him. 

Id. 

4.  Lawrence— Independent  election  of 
■ame  person  by  each  branch  of  ciiy 
eonneu.is  not  valid  election,  under  ordinance 
providing  for  election  by  either  branch  with 
concurrence  of  the  other. 

8au7ider$  v.  C%  of  Lavorenee  (Mass.)  766 

5.  The  annual  salary  provided  for  eoan< 
^  conunlasionera  Is  in  full  payment  for 
serTlces  and  (raveling  expenses. 

Brittot  V.  Gray  (Mass.)  97 

6.  Public  school  teacher  is  not  a  pnblie 
fkiBeer  within  law  exempting;  salaries  from 
attaehmenti  teacher's  salary,  when  earned, 
is  an  existing  debt  liable  to  attachment. 

Seymour  v.  Omt  Bioer  School  Dietriei 

(Conn.)  648 

n.  PowBRS;  Liabilities. 

7.  Milk  inspectors  have  no  power,  under 
P.  S.  chap.  57,  §  1,  to  appoint  an  agent  who 
shall  have  the  right,  in  uie  absence  of  an  in- 
spector, to  take  samples  of  milk  from  carriages 
Used  for  Its  conveyance. 

Oommonweai^  v.  Smith  (Mass.)  600 

8.  Town  board  of  regfiatration.  In  de- 
ciding upon  qualifications  of  electors,  act  In 
9uan'  Judicial  character  and  are  exempt  from 
personal  liability  for  errors  of  judgment,  with- 
out proof  of  malice  or  willful  disregard  of 
duty  In  refudngtorej^steraduly  entitled  elec- 
tor. 

Perry  v.  Reynolds  (Conn.)  647 

9.  The  qaestion  was  whether  the  plaint- 
iff, while  selectman,  borrowed  and  paid 
to  the  defendant's  treasurer  for  its  benefit  the 
sum  of  $800.  The  treasurer  denied  it,  and  to 
strengthen  his  testimony,  his  book  of  »e- 
eovttts  was  imtrodaeed,  on  which  there  was 
no  entry  of  such  payment;  held*  evidence 
was  not  admissible  in  rebuttal  to  prove 
other  discrepancies  In  thetreasurer'saccounts, 
to  weaken  the  evideoce  of  nonentry. 

Burtihamv.  Town  of  Strafford  (Yt.)  846 

'  10.  Evidence  of  clerk  In  pnblie  offlee, 
as  the  A.djutant  General's  Department,  is  com- 
petent as  to  course  of  business  preced- 
uig  his  entrylnio  the  office. 

(Htjf  qfWmveatsr  t.  Inhab.  ef  Norths 
borough  (Mass.)  644 
11.  When  members  of  water  board  whose 
conduct  is  to  be  Investigated  by  a  committee, 
under  Stat  188S,  chap.  196,  have  been  removed 
from  oflOce,  and  object  of  further  investigation 

H.  B.  B.,  T.  I. 


Is  to  procure  evidence  for  another  suit,  or  those 
remaining  are  moot  questions,  of  no  pi-actical 
bearing  on  the  case,  petition  to  compel  attend- 
ance of  witnesses  before  committee  will  be  de- 
nied. 

Oiborna  v.  Wilaon  (Mass.)  618 

13.  In  an  inTeatifation  by  common 
eonnell,  under  Stat.  Iw8,  chap.  195,  into  the 
conduct  of  members  of  a  municipal  board,  a 
witness  should  not  be  compelled  to  furnish  evi- 
dence which  might  be  used  against  him  in  sub- 
sequent salt  Id. 

III.  Officbbs  db  Jurb  and  db  Facto. 

18.  The  rule  aealnst  collaterally  Im- 
peachingf  the  title  of  an  officer  oe  faato- 
does  not  apply  when  the  officer  himself  seeks 
to  recover  compensation. 

PliOtM  V.  Inhab.  nf  QranrOU  (Mass.)  67& 

14.  A  nenion  declared  elected  and  in- 
ducted  Into  oflce  is  a  defaeto  officer. 

atati  v.  Megin  (S.  H.)  51 
ISi  A  town  Is  not  estopped  by*  an  tn- 
sufflcient  appointment  by  the  select- 
men, to  deny  the  titleof  a  collector  (ie^'ure  in  a 
suit  by  him  for  compensation  for  services 
claimed  by  virtue  of  his  office. 

PMon  V.  Inhah.  of  OranviUe  (Mass.)  678 

OFmONS. 

Sbb  Etidbhcb  VIL 

ORDINANCES. 

Sbb  Municipal  Cobfokationb  It. 
OYSTERS. 

Sbb  Fish  and  Fishebies. 
PARENT  AND  CHIIJ>. 

Sbb  Invahtb. 

1.  The  legal  nuunias®  ot  a  female  infant 
termimtes  iha  OAher'm  ri^ht  to  her  cus- 
tody and  services. 

AkMoh  T.  BmMtt(N.  H.)  66 
3.  The  departure  of  a  minor  daughter 
from  home  to  obtain  temporary  employ- 
ment, taking  with  her  only  such  articles  as  Hbe 
required  for  Immediate  use,  does  not  con- 
stitute an  emancipation,  though  she  re- 
ceive the  wages  for  her  labor  for  her  own  use. 
Inhab.  ^8«ar»mont  v.  Inhab.  qf 
n^»^tdike  (Me.)  361 

PAROL  EVIDENCE. 

teB  Btidbncb  IV. 

PARTIES. 

Sbb  Actiok  ob  Sott  11;  Fraud  an& 

FbAUDULBMT  OOirVKTANCBB  36. 

PARTITION. 

I.  Who  Mat  Have- 

n.  PRACTICB;  PbOCBBDIHGB. 

I.  Who  May  Have. 

1.  Partition  between  tenants  In  common^ 
In  equity,  is  matter  of  rigrht;  equity  baa 
concurrent  Jurisdiction. 

AiuA  V.  Bmpaon  (Me.>  60» 
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2.  For  the  purpose  of  making  partition  of 
a  spring  and  aquednet  owned  In  cominoD 
by  several  persons,  a  sale  of  the  whole  may 
he  orderod  by  a  court  of  equity,  although 
tho  right  of  ODe  of  the  owDers  has  become  ap* 
purteDant  to  bis  other  real  estate. 

AUard  t.  Carteton  (N.  H.)  8B8 
8.  A  tuuuit  In  fee  simple  of  land,  mnh- 
jeet  to  a  widow's  dower  or  life  estate  in  an 
undivided  half,  may  have  partition. 

AUen  T.  Libbet/  (Mass.)  72 

n.  Practice;  Pbocbbdinob. 

4.  The  court  haviag,  acquired  Jurisdic- 
tion for  eonatrueUon  of  will*  may  fsom- 
pel  aceoont  and  partition  also  prayed  in 

thflT  blU. 

5.  Ciwsplaiiuutt  in  parHtlon  must  ahow 
legal  title;  but  the  blfl  may  be  retained  to 
enable  him  to  establish  title  at  law.  U, 

6.  After  Interlomstory  Judgment  assent- 
«d  to,  defendants  cannot  set  up  want  of  title 
in  petitioner. 

Mt.  Hope  Iron  Co.  v.  Dtarden  (Mass.)  710 

7.  Under  N.  H.  Gen.  Stftt.  388,  §35,  the  com- 
mittee has  no  anthority*  without  the  con- 
sent of  the  parties,  to  set  off  to  one  more 
than  his  Juat  share  of  the  estate,  and  then 
award  that  he  pay  a  sum  of  money  to  the 
othwa  to  make  It  equal. 

Whitmy  t.  Fwker  (N.  H,)  IM 

8.  Extinguishment  of  right  ofwi^y  over 
laad  may  be  awarded  in  partition,  butmustbe 
allowed  for. 

Mt.  Hope  Iron  Oo.  v.  2)«»r(fon(MaaB.)  719 

9.  Costs  In  partition  include  counsel  ftes. 
Bedeeker  t.  Bowen  (R.  L)  87 

PARTNBRSHIP. 

1.  Feme  covert  cannot  enter  Into  a  con- 
tract of  partnership. 

Bowktff  V.  Brtv^ord  (Mass.)  457 

3.  Partnership  may  have  residence  for 
taxation;  when  It  Is  a  eettui  gue  trust.  Its  res- 
idence is  where  Its  business  is  carried  on. 

lUck^  T.  American  Loan  i&  Trust  Co. ; 
American  Loan  <&  Trust  Oo.  T.  Street 
Gomrs.  of  Boston  (Mass.)  738 

8.  The  prorislons  of  Oen.  Laws,  chap. 
117,  §§  1,  3,  requiring  eretr  firm  to  file 
with  the  town  clerk  a  certiflcate  of  their 
n.imes  and  reeideDces,  do  not  i^ect  a  suit 
against  a  partner  upon  a  cause  of  action 
not  growing  out  of  the  affairs  of  his  firm. 

Tucker  v.  Adams  (JS.  H.)  341 

4.  The  Tolnntary  assignment  by  one 
partner  of  firm  property,  made  pending  an 
appU(»tlon  for  the  appointment  of  a  receiver, 
wiu  be  made  subject  to  Oie  rights  of  the  re- 
ceiver and  with  notice  of  the  proceedings  as 
Us  pendens. 

Arnold  V.  Providence  ljumber  Oo. 

(R.  I.)  44 

5.  When  a  sheriff;  attaching  partner- 
ship goods  as  the  property  of  a  member  of 
the  firm,  takes  a  receipt  for  them  from  an- 
other member,  and  leaves  them  In  the  pos- 
session of  the  firm,  the  paramount  partner- 

B.  B.  B.,  T.  I. 


ship  tiUe  Is  a  del^we  In  an  aetioa»  on  the 

receipt. 

Tueker  v.  Adams  (N.  H.)  241 
8.  A  writ  cannot  be  amended  so  as  to 
substitute  as  defendant  a  partnership 
in  place  of  defendant  named  as  a  oMpo- 
ration  whlob  did  not  In  tact  exist,  as  serrtoe 
upon  the  supposed  corpomtion  brought  no- 
body into  oourt 

Savyer  t.  Nea  York  (XothCng  Oo. 

(Yk.)  4SS 

PARTY  WALL. 

1.  That  a  wall  has  been  built  on  a  person's 
land  for  more  than  thirty  years,  and  bsts  dar- 
ing that  length  of  time,  bera  maintained  by 
his  predecessor  and  himself,  is  sufilclent  to 
justify  a  finding  that  by  possession  tvVr-Mr 
he  had  a  title  to  the  land  under  the  same. 
MeLaughUn  v.  Geeeoni  (Hass.)  7C8 

3.  Wtaere  a  deed  reelteo  the  right  of  the 
grantee  to  erect  and  maintain  a  wall  on  an 
adjoining  lot,  such  recitals  cannoteffect  rigfats 
in  a  wall  constructed  under  circamstances  dif- 
ferent from  those  therein  provided  for.  R. 

8.  A  person  may  be  restrained  la  eqin^ 
flrom  Interfering  wiUi  or  using  a  wall  o£mm- 
other'shonse  which  has  been  maintained  hy 
the  latter  for  thir^  years.  Id. 

PATENTS. 

Agreement  assigning*  for  one  year,  let- 
ters patent  owned  by  assignor,  for  purpose  of 
being  sold  by  assignee  with  letters  patent  owned 
by  him,  for  mutiul  benefit,  coostmed  as  pool- 
ing the  properties  and  entitling  each  party  to 
share  in  all  sales  of  any  or  all  the  patents;  as- 
signee having  sold  patents  originally  owiied 
by  himself  only,  assignor  Is  entitled  to  share 
in  the  money  received  therefor.  AsslgocH-  not 
having  warranted  validity  of  his  iwtent,  fmgt 
that  is  proved  to  have  been  anticipated  br  a 
prior  patent  did  not  work  a  failure  of  consider- 
ation. The  fact  that  the  contract  provided  for 
return  to  assignor  of  bis  letters  patent  in  caae 
of  failure  to  dispose  of  them  does  not  reader 
the  transaction  one  of  bailment  only. 

Carpenter  and  Loomis,  JJ.,  dlmentlng. 
Fowler  v.  Matlory  (Conn.)  649 

PAUPERS. 

Sbb  Foob  ahd  Foob  Laws. 

PATIIKEHT. 

Bhb  LnOTATraM  of  Actions  III;  Hokt- 
OAOE  IV. 

1.  The  rule  that  a  simple  agreement  by  a 
creditor,  to  accept  a  smaller  sum  for  his 
debt  is  not  binding.  Is  not  to  be  extended  he- 
yond  its  precise  import;  and  if  a  consideration 
for  such  agreement  is  found  to  exist,  courts 
will  not  inquire  Into  Its  adeaoacr. 

Cases  cited  (Mass.)  S19 

3.  Defendant  was  Indelited  to  a  firm 
and  also  to  an  Individual  member  thereof; 
on  request  for  payment  on  the  accounts,  ha 
paid  a  sum  exceeding  the  individual  debt, 
without  direction  as  to  application.  Held,  the 
excess  was  properly  credited  to  the  firm 
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account  and  was  a  part  payment  to  remote 
the  b»r  of  the  Statata  of  Limitstloiu. 

Wa^  r.  OroK  (Vt.)  481 

PENAI.TIEB. 

1.  A  eomplaiut  is  sufficient  substantially 
In  the  words  of  ordinance  prohibiting  a  con- 
tinnoua  stopping  of  a  vehicle  in  any  street  for 
« longer  time  than  twenty  minutes. 

Chmmonmalth  t.  Bowe  (Mass.)  911 

3.  Under  R.  S.  chap.  23,  to  recover  double 
the  expenM  of  bnildipg  a  dlvisioD  fencse, 
the  whole  of  the  portion  assigned  to  defendant 
must  have  been  built  by  plaintiff. 

Oobb-v.  OarmiHe.)  003 
8.  Indictment  for  Mfclntafalng  lottery 
Is  good,  although  it  does  not  disclose  name  at 
prosecutor  entitled  to  portion  of  penalty. 
State  Y.  Wm$.{Me.)  668 

4.  F.  8. chap.  127,376,relatingtoadalteFa- 
tion  of  milk  is  not  unconstitutional  on  the 
ground  that  it  confines  the  testimony  to  the 
analysis  of  samples  taken  by  the  Inspector, 
which  samples  are  destroyed  in  making  the 
analysis  so  that  the  testimony  cannot  be  con- 
troverted. 

Stats  v.  Orona;  Stat*  v.  Stone;  State  v.  Out- 
ting;  State  v.  flunter  (R.  I.)  820 

6.  N.  H.  Gen.  Laws,  chap.'  115.  sec.  11,  does 
not  exclude  the  defense  of  contributory  neg- 
ligence in  an  action  of  debt  for  doable  da.m- 
sustained  from  being  bitten  by  a  dos. 
QuAndy  v.  Wbodbm^  (N.  H.)  M 

PENITENTXART. 

Seb  Jail. 

Rev.  Stat  chap.  83,  giving  action  against 
witness  or  party  for  obtaiamg  judgment  by 
perjury,  does  not  extend  limitation  for  review 
under  chap.  89. 

iMnden  v.  Smith  (Me.)  696 

PERSONS. 

Sbb  Idbntitt, 

PLEADIKO. 

I.  Qenbhal  Rules;  Waiter. 

IT.  DgOLAAATIONB  OB  COBfPLAIKTB. 

ni,  Plbab  and  Ahswebb. 
IV.  Abatbubkt;  BBPLicATnnr. 
V.  Dbhubbes. 

VI.  Amehdhbnt;  Aidkb;  Variancb. 

Sbb  Ejbctuent;  Equrrr  IV;  Libbl  .\nd 
Blahdeb  III. 

X  Obnebal  Rules;  WAivEn. 

1.  It  is  a  general  rule  tliatthetime  of  every 
traversable  fact  must  he  stated. 

Oases  cited  (Me.)  678 

3.  Pnblle  Statntes,  R.  I.,  chap.  204, 
§  88,  allow  only  such  defense*  as,  without 
statute,  defendant  could  have  availed  himself 

-of  by  suit  in  equity. 

Papim  V.  Sherburne  (R.  I.)  871 

8.  By  pleading  to  new  counts  defend- 

X,  E.  B.,  V.  I. 


ant  waives  right  to  move  to  dismiss  them  as 
embracing  new  cause  of  action. 

SAtfrmon  v.  Johnmm  (Vt.)  631 

4.  Amendable  errors  In  declaration  are 
cured  by  default. 

Lemtton  Steam  SfiS  Q>.  v.  Merrill 

<Mq.)  666 
II.  Dbclabations  ob  Complaints. 

5.  Declamtton  a^lnst  master  for  damages 
for  assault  committed  by  servant  must  al- 
lege that  assault  was  committed  wlille  acting 
within  scope  of  employment. 

MeCann  v.  TilUnghmt  (Mass.)  568 

6.  CoTttnant  and  tort  may  be  joined,  in  a 
dngle  cause. 

Orauiford  v.  Panom  (N.  H.)  833 

IIL  Fleas  AiTD  AirawBRB. 

7.  Objection  to  capacity  to  sue  must  be  by 
plea,  not  by  answer. 

Hoyt'tAdmr  v.  Hoyt  (Vt.)  688 

8.  Cnder  the  general  issue,  the  defend- 
ant cannot  claim  that  the  plaintiff  has  sued  by 
the  wrong  name. 

Dohorty  v.  M.tdgelt  (Vt.)  486 

9.  A  plea  of  the  gfeneral  Issue  admits 
plaintiff's  corporate  power  to  sue. 

Oases  cited  (Me.)  703 

10.  A  defendant  must  present  all  his 
delbnses  of  the  same  grade  at  the  saas* 
time.  On  pleading  non-tenure  and  nothing 
else,  in  bar,  he  is  supposed  to  have  no  other 
defense,  and  if  that  is  adjudged  bad  od  de- 
murrer, he  cannot  plead  anew  without  leave  of 
court. 

Hathom  v.  Corton  (Me.)  834 

IV.  ABATBHBHTi  ReFLXOATION. 

11.  Matter  in  abatement  must  be  pleaded 
before  continuance. 

out  V.  ElUa  (Me.)  675 

18.  It  is  too  late,  after  hearing  on  mer- 
its for  objection  that  replication  had  not 

been  filed  In  writing. 

Bolt  V.  wad  (Mass.)  718 

V  Dbuubbeb. 

18.  The  objection  of  multifluifmsnesa 

must  be  taken  by  demurrer. 

Cases  cited  (Vt)  638 

14.  In  action  against  heirs  for  breach  of 
warran^  in  deed  from  deceased  grantor, 
objection  that  declaration  does  not  allege  that 
estate  Imd  been  settled  and  tliat  defendants 
had  received  anything  therefrom,  should  be  by 
demurrer;  it  comes  too  late  at  trial. 

Eddyv.  CAaw(Mas6.)  678 

16.  The  admissions  of  a  demurrer  over-  - 
ruled  to  a  complaint  for  negligence  are  cod- 
elusive  as  to  the  right  to  nominal  damages  and 
primafacie  as  to  sulMtantlal  damages;  and  the 
burden  of  proof  is  on  defendant  to  show  want 
of  negUgence  on  trial  for  substantial  damages, 
uvffon  T.  Beh^  (Conn.)  805 

16,  On  demurrer  to  declaration  against 
corporation,  charter  is  not  before 
court. 

Morriuey  v.  Providence  A  Worcester 
B.  H.  Co.  (R  I.)  806 
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Poor  jun>  Poor  Lawb  L 


17.  Pleadlnip  ov«r  and  going  to  trial  after 
demurrer  oTeiruIed,  U  a  waiver  of  rigkt  to 
ezcepiioDS. 

Stea  V.  HarringUm  (VL)  624 

VI.  AuBNDHEirr;  Aideb:  Vabuhob. 

18.  An  amendmeiit  iiitivdaeiw  a  mew 
camae  of  actton,  cannot  be  allowedagainst  a 
defaulted  defendant  without  notice. 

BaU  T.  Das^inth  (N.  H.)  86 

19.  After  verdiet.  every  reasonable  pre- 
Bxunption  la  made  In  fttvor  of  the  snfflciency 
of  the  pleaxling. 

Bea  V.  Earnngton  (Vt.)  624 

20.  When  the  ^neral  iaene  And  spe- 
cial pleas  are  pleaded  and  a  verdict  is  found 
for  the  plaintiff  on  the  general  issue,  which 
clearly  could  not  have  been  so  found  if  any  of 
the  special  pleas  bad  been  supported,  the  Ter- 
diet  ts  in  effect  a  verdict  for  the  plaint  on 
all  the  pleas. 

Burdick  v.  Burdiek  (R.  I.)  861 

21.  Variance  between  complaint  and  evl- 
deuce  to  be  fatal  must  be  in  material  part  and 
calculated  to  mislead  defendant. 

Zeigler  t.  Danburjf  S  JT.  £.  B.  Oo. 

(Conn.)  S78 

PLEDGE   AND  COIiLATEBAL 
SECURITY. 

The  owner  of  goods  may  recover  them 
In  replevin  from  any  to  whom  thev  had  been 
pledged  by  a  broker,  who  procured  possession 
of  them  fraudulently  for  the  purpose  of  selling 
them  to  an  undisclosed  principal,  when  Id  fact 
there  was  no  principal,  although  a  sale  bad 
been  entered  on  the  owner's  books  as  a  sale  di- 
reetlv  to  the  broker. 

ytodliffv.  DaUingtr  (^ItOA.)  £08 

POISONINO. 

1.  When  purchaae  of  poison  of  uniform 
manufacture  Is  proved.  It  is  sulflcient  to  admit 
evidence  of  chemist's  ana^wiB  of  »n- 
other  box  of  same  article. 

Gommonwealth  v.  JJobbg  (Mass.)  641 

2.  Indictment  for  statutory  offense  Is  suffi- 
cient if  it  follow  language  of  the  statute,  /rf. 

S.  Facts  that  poison  used  was  changed  in  ap- 
pearance by  foreign  coloring  matter,  and  that 
relative  quantity  found  in  food  administered 
did  not  correspond  with  that  charged  In  indict- 
ment, are  immaterial.  M 

POLICE  POWEIL 

P.  8.  chap.  27,  g  15,  authorizing  a  city  to 
prohibit  persons,  under  a  penalty,  from  rWing 
or  driving  faster  than  a  rate  to  be  specified; 
does  not  authorize  Imposition  of  penalty  for 
driving  "at  an  immoderate  gait,  so  as  to  en- 
danger or  expose  to  injury  any  person  etand- 
ing,  etc,  on  street. 

Ommonueitith  v.  Baj/  (llass.)  624 

POLYGAMY. 

1.  To  convict  under  P.  S.  chap.  207.  ^  4,  it 
must  be  alleged  and  proved  that  defend- 

H.  E.  It,  V.  I. 


ant  had  a  wifs  living  at  thne  of  blsseooad 

mani^e. 

QnnmonteeaUhv.  MeOrath  (Mass.)  515 
2.  In  case  of  second  marriage,  jury  Is  to 
judge  of  strength  of  presnmpiion  of  inno- 
cence of  defendant  as  well  ae  of  that  of  eoa- 
tinoanee  of  lifo  of  former  wiiSs.  Jd. 

POOR  AND  POOR  LAWS. 

I.  Sbttlbubkt. 

II.  SiTppoBT  or,  Ifdkntubbs  or, 
Padferb. 

I.  Srttlehsht. 

1 .  For  purpose  of  settlement  there  are  three 
classes;  aliens;  citizens  of  United  States  and 
of  other  States  than  Connecticut;  dtlzeoa  of 
other  towns  than  the  town  fumlshlng  support. 

(Conn.)  425 

5.  When  the  home  of  a  petson  is  onee  es- 
tablished in  a  town  It  is  not  interrapted. 
by  temporary  absences,  leaving  behind 

articles  of  apparel  and  bedding,  expressing  an 
intention  to  return,  and  in  fact  retomlng'  to 
vlsitt  and  to  repair  wardrobe,  or  on  account 
of  sl^^nesa. 

Seanmontv.  Thorndike  (He.)  261 

8.  A  married  woman  whose  husband  has 
no  settlement,  but  who  has  herself  acquired  a 

residence  through  her  father,  is  not  an  "un- 
settled woman, '"^within  the  retroacUve  provis- 
ion of  the  Statutes  of  1879.  chap.  242,  §8  and 
does  not  gain  a  settlement  elaewhere  by  five 
years'  residence. 

Ibwn    Middldtorvugh  t.  Piymouth 

(Mass.)  44S 

4.  Stat.  1874,  chap.  274,  providing  that  any 
woman  of  the  age  of  twenty-one  years,  re- 
siding in  any  place  for  five  years  without 
receiving  relief  as  a  pauper,  shall  thereto  gain 
a  settlement,  does  not  apply  to  married  women. 
Cases  cited  (Mass.)  fiflg 

6.  In  Pub.  Stat.  chap.  88.  §  1,  cl.  6,  7,  the 
words  "any  nnsettled  person"  mean  un- 
aettled  at  time  statute  toot  effect;  "any 
unsettled  woman"  have  same  meaning;  a 
woman  who  had  a  settlement  through  a  for- 
mer husband  gains  no  setdement  under  the 
statute. 

City  of  Wvreeiter  v.  Inkab.  qf  Gfwt  Bar- 
ringloaQiam.) 

6.  P.  B.  chap.  88,  g  1  providing  that  any 
person  of  the  age  of  twenty-one  years,  having- 
an  estate  of  inheritance  and  freehold, 
shall  thereby  gain  a  settlement,  does  not  ap- 
ply to  married  womM* 

InhiUtUantt  &f  Spencer  v.  JnAaMtonft  ^ 
Leiceeier  (Mass.)  608 

7.  Father  of  person  non  etmpoa  mmti$  will 
not  acquire  new  settlement  by  residence  of  live 
years,  if  such  person  reedve  reUef  on  applica- 
llon  of  father. 

InhabitaTitt  ^  Winterport  v.  JnJtoWtowft 
Newburg  (Me.)  687 

8.  Person  rum  eompoe  etmtficaDDOt  acqnirs 
settlement  by  residence,  bat  Ibllowa  oettle- 
ment  of  fiither.  Id. 

9.  A  child  adopted  under  Stat.  1871. 
chap,  810,  acquires  at  time  of  adoption  the 
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•etUemeDt  of  bli  adoptive  father  he  has  a 
settlement  within  the  Btate. 

Wathbumr.  White  {U%eA.)  441 

10.  Alien  naturalised  In  a  town  from 
which  he  removed  to  another  town,  gained  a 
settlemeat  in  the  latter  town  by  continaoiu 
adf  supportitig  and  tax  paying  reddenoe  for 
six  years. 

Ibtmtf  Yemon  v.  Town  tf  jBUfowfeA 

(Conn.)  424 

11.  Rev.  E»tat  chap.  34,  §  8>  renting  to  loas 
of  Mttlementt  appltes  to  rMidenee 

prior  to  the  passage  of  the  Act. 

laheAilaiiU  o?  Bang^  T.  lnhtMkmt$  of 
Bowdoin  (Me.)  888 

II.  SUFPOBT  OF,  IbDEHTUBBS,  OF  PAUPEBB. 

12.  liiabUlty  otwL  town  to  anpport  pau- 

ftera  does  not  rest  on  oontraet  express  or 
mplied,  but  depends  solely  upon  the  etat- 
ntBf  which  the  L^ialature  can  change. 

Cases  cited  (He.)  888 
18.  An  action  may  be  maintained  under  B. 
8.  chap.  34,  §  45,  against  a  married  woman 
deserted  by  her  husband,  for  reimburse* 
meat  for  pauper  supplies  furnished  upon  her 
application. 

Peru  T.  Aland  (Me.)  890 
14.  Town  furnishing  relief  to  a  pauper  Ib 
not  required  to  wait  until  it  has  stopped  giving 
relief  before  bringing  suit  for  reimbarse- 
me&t. 

Ciiv  of  Worce»t»r  v.  InhaintanU  cf 
Northborough  (Mass.)  644 

16.  Under  P.  8.  chap.  84,  §  14,  therecanbea 
recovery  against  the  town  of  settlement  only 
for  board  and  attendance  furnished  within  two 
years  of  dale  of  writ.  Jd. 

10.  Actions  upon  indentures,  by  inspectors, 
blndlns  out  as  apprentices  state  paupers,  are 
1>aiiacl,  unless  Drought  during  the  term  of 
apprentlcesblp,  or  within  two  yoara  after 
the  expiration  thereof. 

Johnton  V.  Qibba  (Mass.)  220 

17.  It  was  the  intention  of  UieLe^ature  to 

Eut  state  paupers,  bound  as  apprentices 
r  the  Inspectors  of  the  state  almshouse,  upon 
the  same  Ibotin^  as  town  paupers  bound 
oat  by  the  overseers  of  the  poor,  and  to  give 
to  aooh  Inspeetors  the  same  powers,  with 
the  sanw  Umitattons  and  taeIdmtSt»s 
those  vested  in  the  ororsoenu  Id. 

POOR  DEBTOR. 

1.  Where  a  jnstieo  of  the  peaeo  and  of 

the  quorum  is  commissioned  to  act  for  all 
the  conntiea,  he  aatar  sit  as  a  magistrate 
in  a  poor  debtor's  diaelosnro  under  R 
8.  chap.  66,  in  any  county  In  the  State. 

Blake  v.  Peek  (Me.)  835 

3.  Where  a  debtor  who  has  eited  the 
'  oxvdltortoadlsclosurenponhisexecatlon 
bond  refuses  to  disclose  before  the  magistrate 
Bclected  by  the  creditor,  who  is  quallfled  to 
act  he  forfeits  his  bond,  although  he  pro* 
onres  an  officer  to  select  another  magistrate 
and  then  makes  a  disclosure  in  whfeh  the 
creditor  participates.  id. 

8.  In  proeeodioM  under  the  statute  for 
MoroUef  ^poor  debtors.  Pub.  Stat. ,  chap. 
».  1.  a.,  V.  I. 


ieS,  g  so.  the  rig^t  of  appeal,  ^ven  "in  like 
manner  as  from  the  jnopnent  of  a  trial 
justice  in  elTll  actions  "Is  confined  to  "a 
party  aggrieved  by  the  judgment."  Chap  155, 
§  38.  Hence,  wnere  the  debtor  was  con- 
victed, under  some  speciflcations  of 
fraud  and  ae^piitted  upon  others,  the 
ereditor  Is  not  a  party  anriorod  so  as 
to  give  him  die  ririii.  of  appeal. 

Smith  V.  Bt^aon  (Mass.)  217 

4.  Poor  debtor's  oatht  competency  of 
magistrate  to  admit  to  take;  objections  to  com- 
petence addressed  to  appointing  judge. 

OtgoodT.  Tlwme(S.  H.)  0 

FBESCRtPTXON. 

See  Wats  L 

PRESUMPTION. 

See  Evidbncb  I. 

PRINCIPAL  AND  AGENT. 

I.  AuTHOBITT  OF  AOBKT. 

n.  Bbokbbs;  Factobs. 

SeB  MmnCIPAL  COBFOBATIOKS  IV, 
I.  AVTHOBITT  OF  AGEHT. 

1.  Pnrehaser  of  merchandise  frnnasmt 
is  Justified  in  paylnir  to  agent,  in  abeenco 
of  notice  of  linitation  of  authority  and  a  no- 
tice limittog  such  authority  printed  in  red  ink 
on  the  top  of  a  bill  head  forwarded  with  the 
merchandise,  held,  not  so  prominent  as  to 
hold  the  purchaser  at  fault  in  not  observing  it. 
Trainer  v.  MorUon  (Me.)  698 

3.  Where  there  Is  evidence  that  a  letter  In 
reply  to  one  received  by  defendant  from  plidnt- 
iff  was  written  bx  ft  salesman  in  the  em- 
ploy of  defendant,  who  had  authority  to 
make  the  original  contract  to  which  the  letter 
related,  but  whose  authority  to  write  any 
letters  for  him  Is  denied  by  defendant,  the 

aaestion  of  whether  the  salesman  was  an- 
loriaed  by  defendant  to  write  snehletder 
should  be  submitted  to  the  Jury. 

ThomM  V.  WaU  (Mass.)  747 

8.  An  a^nt  will  be  liable  for  the  acts  of 
a  subagent  employed  without  authority  from 
his  principal. 

Barnard  v.  Ooffin  (Mass.)  907 

4.  Where  prineipal  adi^ts  part  of 

agent's  transactloa,  ashy  claiming  a  delivery 
of  goods  sold  1^  agmt.  neadopta  the  whole 

of  it. 

MeOiwre  v.  Brif^  (Vt)  621 

6.  Where  the  troasnrer  of  a  mannfltct- 
uring*  company,  with  authority  "to  hire 
and  pay  for  necessary  stores,"  took  a  lease 
under  seal  to  himself,  and  the  company  went 
into  possession,  and  a  portion  of  the  rent  was 
paid  by  the  paper  of  the  company,  held,  that 
the  circumstances  were  not  inconsistent  with 
holding  that  the  company  occupied  under  the 
lessee  named,  and  that  in  an  action  In  equity 
It  was  not  liable  under  the  covenants  In  the 

V.  Bottivn  Betting  Co.  (HauJ  81 
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II.  Brokxba;  Factobs. 

6.  If  a  fiutoF  makes  sales  to  irrespooslble 
parties  through  want  of  care  aod  diligence,  or 
is  not  alteiiU?e  to  hts  principal's  interests  after 
the  sale,  be  is  liable  to  the  principal  for 
any  loM  nuta.taied  because  of  such  neg- 
lect. 

JPinkham  r.  Oroeksr  (He.)  830 

7.  A  Ibctor  mmj  boU  his  prbusip»l*s 
goods  upon  credit  If  there  be  lui  usage  nor 

iustructions  to  the  contrary.  Id. 

8.  Under  an  orml  contract,  a  broker  Is 
entitled  to  eompensatlon  if  be  substan- 
tially effects  a  sale  by  procuring  and  Intro- 
duciQg  a  prnnhaiwr,  to  whom  the  owner  sells 
the  land. 

Dumond  t.  ^eblbint  (Mass.)  538 

9.  The  owner  of  (ooda  may  recover 
them  r»  replevin  from  one  to  whom  they  had 
been  pieced  by  a  broker,  who  procured 
possession  of  them  fraudulently  for  the  purpose 
of  selling  them  to  an  undisclosed  principal, 
when  in  fact  there  was  no  principal,  althoush 
a  sale  had  been  entered  on  the  owner's  books 
as  a  nle  directly  to  the  broker. 

BadUffy.  DaSinger  (Mass.)  008 

10.  Where  the  owner  of  a  horse  placed  him 
for  sale  in  the  hands  of  a  commission  merchant, 
who  exchanged  the  horse  for  another  and  (25; 
held,  his  authority  was  terminated  by  this 
transaction,  and  the  principal  was  not  liable 
for  subsequent  transactions  and  the  board  of 
horses  taken  in  trade. 

Wing     Seal  666 

PRINCIPAL  AND  SURETY. 

Sek  £xbcutok8  and  Adhinibtbatobb  X. 

1.  The  relation  may  be  shown  to  exist  br 
extrinsic  evidence,  where  it  does  not  ap- 
pear on  the  face  of  the  obligation. 

Oiiis  T.  Von  Btoreh  (R.  I.)  146 

2.  Where  surety  on  promissorr  notes  of  a 
bankrupt  pays  money  to  a  creaitor  and  hold- 
er of  notes,  and  receives  an  agreement  by  which 
such  creditor  as  principal  and  other  holders  as 
sureties  a^ree  to  Indemnify  him,  he  cannot  sue 
such  creditor  to  recover  Uie  money,  although 
estate  of  bankrupt  is  more  thui  sufficient  to 
pay  debts  In  full ;  he  Is  concluded  by  the  agree- 
ment. 

WUwny.  TFAt(7?k>r»  (Mass.)  587 
8.  The  paree  of  a  note  Is  entitled  to  the 
■eeuritles  neld  bj-  a  suret j-. 

BarUm  t.  Oroydon  (N.  H.)  58 

4.  Sureties  on  administrator's  bond  who 
have  paid  judgment  are  subrogated  to 
rights  of  principal  and  of  heirs  paid  In  full 
by  him. 

SUtton  V.  Moulton  (Mass.)  740 
6.  A  surrender  of  security  by  the  credit- 
or to  his  debtor  will  release  a  surety  for 

the  debtor  pro  tanto. 

Otis  V.  Von  StffreK  (R.  I.)  146 

6.  Defendant  made  a  note  for  the  accom- 
modation of  another  who  was  not  made  a 
parly.  Upon  maturity  the  payee  induced  de- 
fendant to  pay  another  note  on  the  promise 
that  he  would  endeavor  to  collect  the  first  note 
fnnn  the  person  for  whose  accommodation  It 
s.  B.  R.,  T.  I. 


Quit  am 

was  made.  Held,  the  promise  was  wilhoot 
consideration,  and  the  fuiure  of  the  payee  to 
perform  his  promise,  having  the  effect  to  pre- 
vent the  maker  from  secorlag  Indemni^,  did 
not  discharge  the  defendant. 

Bra^  V.  Danielaon  QSam,)  72T 

7.  Mere  nonaction  or  passivity  on  the 

part  of  the  creditor,  so  \ong  as  any  advantage 
actually  taken  or  acquired  u  preserved  unim- 
paired, will  not  discharge  a  surety. 

Oti$  T.  Von  atorek  (R  L)  146- 

PRISONS. 

Skb  Jail. 

PRIVILEGED  COHHinnCATIONS. 

Sbb  Dsbd  6;  Libel  and  Sjiabdbr  IL 

PROBATE  COURTS. 

Sbb  Courts  .V-S;  Bxbcutobs  and  Ajatxs- 

IBTBATOBS. 

PROCESS. 

Skb  Writ  and  Process. 

PRoanssoRT  rotes. 

Sbb  Bills  aso  Notbs. 

PROPERTY. 

She  Eahbmemt;  |Eminent  Domain;  Pii- 

TDRKB;     HoMBBTBAD;      PaBTT  WaUiB; 

Patentb;  Shits  asd  Shipfiho;  Tazbs: 
Tradb  Habk. 

1.  Spirituous  liquor  does  not  loae  tU- 
cbaracter  of  property  by  being  illegally  kept 
for  sale. 

Tuelur  v.  Adamt  (N.  H.)  241 

Rolling  stock  of  railroad,  is  per- 
sonal ^operty;  manual  possession  is  not 
necessarr  in  attachment. 

Haa-v.  Oameg  (Uass.)  100 

PROSTITUTION. 

Where  defoidant  lived  In  the  house  and 
rented  rooms  to  women  boarders  as  weekly 
tenants,  held,  she  might  be  convicted  under 
the  statute  upon  evidence  that  she  knew  the 
women  used  rooms  for  purpose  of  prostitution, 
and  that  evidence  of  special  acts  of  im- 
morality was  unnecessary. 

Staie  T.  Smith  (R  L)  18t 

PROTEST. 

Bbb  Bills  and  Notes  III. 

PUBLIC  OFFICERS. 
Sbb  Office  and  Office r. 

QUIA  TiaiET  ACTIONS. 

See  EqDiTT  III. 

QUITAH  AND   PENAL  ACTIONS. 

Ban  Pbnaiot. 

In  an  aotion  to  reeorrw  n  statutory  pea> 
alty»  founded  on  and  described  In  two  sepe- 
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rate  and  distinct  statutes,  the  deelBration 

will  not  be  adjudged  bad,  on  demurrer,  be- 
cause of  the  allegations  "by  force  of  the  stat- 
utes" and  "contrary  to  Uie  form  of  the  stat- 
utes." 

Blake  ▼.  BumU  (Me.)  269 
quo  WARKAITTO. 

1.  Writ  will  not  issue  until  poHeMion 
of  office  is  taken. 

State  V  Megin  (N.  H.)  51 

2.  The  record  of  the  election  of  officers 
and  canTBSsing  board  la  not  coneluaiTe. 

Id. 

RAILROAD  COBEPAKIES. 

I.  In  General;  Liabilitib8. 
n.  Crossings;  Fences. 
ni.  Rbobganization. 
IV.  COHDHUHATIOZr  Fbocexdinos;  Dah- 
AfiBg. 

Bee  CARRnERS;  Master  and  Servant  II; 
NBGLiaBNCB  II;  Btbeet  Railwat  Com- 
panies. 

L  Ih  Obneral;  Liabujtibs. 

1.  Rolling  atoek  of  railroad  Is  peraonal 

firoperty;  maotial  poBsesrion  is  not  necessary 
Q  »tta«binent. 

Sail  T.  Oamet/  (Mass.)  100 

3.  A  railroad  company  Is  not  liable  to  tax- 
ation under  general  law,  where  Its  charter 

EFOvides  that  portion  of  net  income  shall 
t  paid  to  State  a«  a  tax,  and  that  do  other 
tax  than  "as  herein  provided"  shall  be  levied. 
8tat«v.  EnoxALiRBoinB.  B.  Oo. 

(He.)  678 

8.  The  employee  on  a  trdn  rattnine>  on  Sun- 
day previous  to  chap.  87,  Stat.  Iw4,  unless 
the  runuing  was  a  work  of  necessity  or  char- 
ity, cannot  recover  damages  for  injury  to  his 
person. 

Bead  v.  Boston     Alhany  R.  R.  Go. 

(Mass.)  890 

4.  The  giving  of  the  written  notice  pre- 
scribed  by  statute.  Laws  1888.  p.  388.  Is  a 
condition  precedent  totherlgnt  to  main- 
tain an  action  for  damages  against  a  railroad 
company,  based  upon  its  statutory  liabil- 
ity, for  an  Injury  alleged  to  have  been 
caused  by  the  defendant's  track  creating  a  de- 
fect in  a  highway. 

FMds  V.  Hartford  A  WetTiertfidd  fforte  R. 
R.  Co.  (Connj  825 

5.  The  purchase  of  land  by  the  direct- 
or of  a  railroad  company,  over  which  he 
expects  the  way  may  be  located.  Is  not  nec- 
essarily to  be  considered  to  have  been 
made  in  trust  for  the  company,  at  its  opUon, 
*klthongh  a  director  of  such  acompanj  is. 

lo  equity,  its  trustee. 

BaMhf  ^ver  Railroad  Oa.  v.  8iubb$ 

(Bfe.)  S87 

XL  CROBsmoB;  Fbngbb. 

6.  When  conToyance  of  land  to  railroad 
provided  that  it  was  to  furnish  grantor  tvro 
crossings*  and  one  was  bullt.any  obstruction 
hereto,  as  by  gates  required  by  statute  or 
change  of  grade  of  road,  entitles  grantor  to 
H.  E.  R.,  V.  I, 


Railroap  Cokparixs  X.  n.  ni  991 

nominal  damages;  but  grantor  cannot  decosnd 
expense  of  changing  ^ade  of  approaches  to 
croBsiag. 

Wtiliamt  V.  Clark  (Mass.)  608 

7.  Thestatnte,  Pub.  Law8,1874,  chap.  214 
requiring  a  railroad  company  to  build  and 
muDtain  wossin|fs  isconsUtutlonal  and  ap- 
plies to  nUlroacuB  bnilt  before  its  enact- 
ment, when  the  charter  of  the  company  made 
it  subject  to  the  general  laws  then  In  existeDce 
and  laws  thereafter  to  be  passed. 

A»r(to7u{&  BB.B.  Oa.  y.  Deering 

(Me.)  475 

8.  Fences  along  tracks  are  required  for 
protection  of  animals,  not  rational  beings. 

Nolan  V.  New  York  A  N.  E.  R.  R.  Go. 

(Conn.)  826 

9.  A  railroad  company  is  under  no  oblip 
gatkm  to  locate  its  tracks,  construct  fences 
and  adjust  the  running  of  Its  trains  so  as  to 
make  ft  safe  for  children  unlawftaUy  to 
trespass  on  its  right  of  way.  Id. 

UL  Beorganization. 

10.  When  a  Aew  corporation  is  created  on 
reorganization  of  the  old,  to  carry  into  effect 
the  original  design,  and  to  issue  new  pre- 
ferred stock  to  take  place  of  the  mortgage 
bonds,  the  riehts  of  a  bondholder  are 
not  impaired,  and  he  is  bound  by  the  fore- 
closure and  reorganization  proceedings. 

QaU$  V.  BMton  A  N.  T.  A.  L.  B  B.  Oo. 

(Conn.)  464 

11.  The  trustee  being  a  state  officer  desig- 
nated by  the  Legislature,  the  laws  In  relation 
to  his  acta  form  part  of  the  contract^  and 
the  mortgage  havmg  provided  that  the  bonds 
might  tw  considered  due  by  any  bond- 
holder on  default  in  payment  of  interest  and 
foreclosure,  and  be  then  enforced,  a  majority 
having  availed  themselves  of  the  condition,  a 
small  minority  should  not  be  allowed  to 
thwart  their  action.  Id, 

18.  When  a  mortgage  upon  its  property 
and  fnuK^ises  is  foreclosed,  the  title  of  mort- 
gagor is  vested  In  the  trustee,  in  trust  for  the 
mortgage  tmndholderB;  and  trustee  and  eesiuia 
que  Pnut  have  the  same  powers  as  mortgagor 
possessed,  and  hold  subject  to  the  same  limit- 
ations and  obligations,  including  the  obliga- 
tion to  execute  me  public  trust.  Id. 

18.  Where,  by  partly  constructing  its  road, 
the  company  has  exercised  Its  delegated  right 
of  eminent  domain,  aad  obtained  subscriptions 
upon  the  Implied  promise  to  operate  Its 
road,  a  contract  arises  to  carry  mto  effect 
the  object  of  Its  charter ;  and  its  capital  stot^k, 
franchises  and  property  are  ohargMwlth  this 
public  trust.  Id. 

14.  The  State  may  enforce  continuous 
exercise  of  its  powers  and  franchises  for 
public  use,  to  the  exhaustion  of  Its  franchi»>e3 
and  corporate  property,  whatever  private  right 
may  be  embraced  In  the  title  of  the  property. 


16.  Each  bondholder  Is  through  the  trus- 
tee and  the  majority  of  bondholders,  a  party 
to  tlie  legislative  and  judicial  proceedings  ac- 
companying the  foreclosure,  and  actual  Indi- 
vidual nottee  Is  not  required.  Id. 
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Railboad  Cohpanibb  IV. 


Rblkasb. 


IV.  C0MDBUNA.TEON    PsoCBBDEHaB;  Dam- 
ages. 

16.  Company'a  right  to  land  condemned  to 
Its  use  is  a  contlnnin^  right  to  all  uses 
incidental  lo  beneficial  occupation  of  lUt 
roads,  by  changing  grade,  cuttine  trees,  etc. 

QuMy  T.  (Hd  Oohny  B.  B.  (h. 

(Mass.)  606 

17.  Company,  after  acquiring  right  to  land, 
1b  not,  80  long  as  It  does  not  Inmnge  any  com- 
mon-law rights  of  adjacent  owners,  liable  for 
damayeg  for  cutting  off  natural  drain- 
age, snntting  off  viewt  light*  iUr»  etc.  Id. 

18.  The  land  owner  has  a  lien  on  the  land 
taken  by  a  railroad,  enforceable  in  equity  for 
bi)^  damages,  unaffected  by  the  bringing  of 
suit  against  a  former  company  which  took 
the  land,  under  R.  L.  g  8871.  The  judgment 
under  the  statute  la  final  as  to  the  amount  to 
he  recovered  in  the  subsequent  proceeding  to 
foreclose  the  Hen. 

Bhdgman  v.  ^.  Johruburj/     Lake  Oham- 
plain  R.  B.  Co.  (Vt.)  429 

19.  In  suit  to  foreclose  the  equitable 

lien  on  land  taken  for  railroad  purposes,  the 
company  to  whose  rights  defendant  succeeded 
Is  not  a  necessary  partyt  the  party  now  the 
owner  of  the  land  conveyed  by  the  original 
owner  Is  a  necessary  party,  but  not  his  vendor; 
nor  Is  the  admlDistrator  of  one  of  the  former 
owners,  all  the  heirs  of  such  deceased  persons 
being  parties;  but  the  court  may  allow  an  ad- 
ministrator to  be  appointed  and  come  In.  Id. 

20.  A  railroad  compaiv  is  entitled  to 
damages  for  land  taken  in  locating  war* 
across  its  track.  In  assessing  such  dam- 
ages, the  use  which  the  company  may  reason- 
Ably  be  expected  to  make  of  Its  located  limits 
m'ay  be  taken  into  consideration,  but  not  in- 
terference and  Inconvenience  occasioned  to  its 
business,  or  Its  increased  risk  In  nmnlog  Its 
train. 

FwUand  AB.B.  BCh.r.  Jkering 

•  (Me.)  475 

21.  Witnesses  who  have  competent  Judg' 
ment,  and  understand  the  questions,  may  give 
their  opinion  of  the  daaaages  sustained  by 
a  rallrrad  corporation  from  location  of  a  high- 
way across  Its  track.  Id. 

RECEIVER. 

1.  Bill  by  a  small  minority  of  members 
of  the  Patrons  of  Husbandry,  an  unincor- 
porated joint  stock  company,  for  a  re- 
ceiver and  sale  and  distribution  of  property, 
dismissed,  where  evidence  showed  property 
only  to  consist  of  $100  and  a  building,  well 
suited  for  purooses  of  the  Society,  that  a  ma- 
jority opposed  the  plaintiffs'  bill,  and  that  the 
stock  of  plaintiffs  might  be  sold  for  as  much 
or  more  than  would  result  to  them  af  to*  wle 
and  distribution. 

Hinckley  v.  methm  (Me.)  794 

3.  The  Toluntary  ass^^ment  by  one 
partner,  of  finn  property,  made  ponding 
an  appUeatl<Hs  for  tiie  appointment  of  a  re- 
ceiTer.  will  be  made  subjoot  to  the  ri|^ts 
of  the  recelTer.  and  with  notice  of  the  pro- 
ceedings as  Ub  Mndms. 

Arnold  v.  iV^wtimM  Lambmr  Ce, 

(R.L)  44 

jr.  B.  R.,  r.  I. 


REOOONIZAHG^. 

See  Bail  Ajsca  Rbcoghizasos 

RECORDS. 

Seb  Appeal  II;  Mortoaob  IL 

1.  Stat  of  1879.  chap.  350,  providing  iae 
publication  of  court  decisions,  does  not 
give  the  publishers  the  right  to  suppreu  the 
same,  or  limit  the  free  access  the  publie 
ther^. 

NaA  T.  Lathrop  (Mass.)  818 

2.  But  it  seems  that  In  C<mneetlcutopliiioiis 
are  not  mrt  of  the  record. 

in  Be  Gould  (Conn.)  ttSS 
8.  On  appeal  to  the  superior  court.  It  la 
the  practice  to  send  up  a  copy  of  the  com- 
plaint in  addiUon  to  the  substance  of  the 
charge  which  is  contained  In  the  copy  of  the 
Judgment,  in  order  that  this  copy  of  the  com- 
plaint may  be  given  in  evidence  to  the  jury, 
and  that  the  jury  msy  not  be  prejudiced  by 
the  judgment  of  the  canrt  below. 

OmmonivetaUk  r.  SMiuan  (Uass.)  74B 

4.  Failnre  of  extmded  record  of  dnmf- 
court  to  show  appearance  \yy  defendant  eaa 
not  be  eontrolled  by  evidence  by  ckrk.  of 
docket  entries  In  district  court. 

CStgcfVaUmogr-v.  BOe^  (Hasa.)  748 

REDEMPTION. 

See  Mobtoaob  V. 

REFORM  SCHOOL. 

She  Houbb  of  Refuse. 
RELEASE. 

Bee  Settlehbnt. 

1.  The  rule,  that  a  simple  agreement  by  a 
creditor  to  accept  a  smaller  sum  for  his 
debt  Is  not  binding,  is  not  to  be  extended  be> 
yond  its  precise  import;  and  If  a  considetstion 
for  such  agreement  Is  found  to  exist,  courts 
will  not  inquire  into  Its  adequacy. 

Cases  cited  (Mass.)  219 

2.  Simple  contract  after  breach  can 
be  discharged  only  by  deed  or  w  suf- 
ficient consideration.   

Bragg  v.  Ikmulaon  (Mass.)  727 
8.  Defendant  made  a  note  for  the  accom- 
modation of  another,  who  wasnot  made  a 
party.  Upon  maturity,  the  payee  Induced  de- 
fendant to  pay  another  note  on  the  promise 
that  he  would  endeavor  to  collect  the  first  note 
from  the  person  for  whose  accommodation  it 
was  made.  Held,  the  promise  was  without 
consideration,  and  the  failure  of  the  payee  to 
perform  his  promise,  having  Uie  effect  to  pre-  • 
vent  the  maker  from  aecuruig  Indemnity,  did 
not  disduvge  the  defmidant.  Id. 

4.  A  release  by  one  of  seroral  Jofart 
vendors*  of  the  joint  citdm  for  payment  for 
personal  property  sold,  binds  all  the  vendors, 
and  each  of  the  other  vendors  is  debarred 
from  thereafter  maintaining  suit  for  his  shanL 
Oibom  V.  Martha't  Vin^/ard  B.  B.  Co, 

(Mass.)  452 

6.  Where  there  is  such  a  onit^  of  iatar- 
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RBUGiom  SociBTiBa. 

mmt  u  to  require  a  joinder  of  all  the  parties 
Interested  in  a  personal  action,  the  reteaae 
of  one  is  eff«ctiial  as  to  mSL 

Cases  cited  (Mass.)  465 

6.  A  release  to  an  Infiant  eoslgrner  of 

apromlsaory  note,  after  he  has  repudiated  the 
contract,  will  not  release  the  other  signer. 
Young  t.  Ourrim-  (N.  H  )  64 

BEIiIOXOnS  SOCIETIES. 

1.  CHty  ordlnaaee  may  provide  for  re- 
■trietliis  preaching  or  lecturing  on  public 
groonda;  a  dty  ordinance  to  this  effect  not  re- 
qolied  to  be  published. 

GommonuoeaUk  v.  Davi»  (Mass.)  880 
3.  Mandajnufl  will  not  He  In  favor  of  a 
spiritual  society  against  selectmen  of  town,  to 
compel  them  to  allow  It  an  equal  share  of 
public  moDer  g^ven  to  relifirious  socie- 
ties* where  money  had  been  divided  before 
petition  brought;  nor  will  it  lie  against  suc- 
cessors in  oflSce  of  selectmen. 

Spiritual  Atheneum  Boo,  r.  Selectmen  <^ 
Bandolph  (Vt.)  680 

REMITTITUR. 

8k8  Jddoueht  IV. 

RENT, 

8kk  Landlord  and  Tkkakt  IL 

REPXiSVIN. 

1,  The  owner  of  soods  may  recover 
them  In  repleTin  troA.  one  to  whom  they 
had  been  pledged  by  a  broker  who  pro- 
cured possession  of  them  fraudulently  for  the 
purpose  of  selling  them  to  an  undisclosed  prin- 
cipal, when  In  fact  there  was  no  principal,  al- 
though a  sale  had  been  entered  on  the  owner's 
books  as  a  sale  directly  to  the  broker. 

SodUff  V.  DaUinggr  (Mass.)  608 

%  Bond  for  return  of  part  only  of  property: 
suit  should  be  dismissed  for  that  nirt  only 
not  covered  by  the  bond;  platntlfl  cannot 
.remedy  defect  by  filing  a  new  bond. 

MiaBtma^  t.  Bamet  (Vl.)  847 

REPORT  AND  CASE  MADS. 

A  I^potbetlcal  eww  m^  be  discharged 

without  a  decision. 

Haeen  v.  Concord  BaOroad  Co.  (N.  H.)  240 

RES  JUDICATA. 

8SB  JUDGHBNT  IL 

REVIEW, 

1.  Rev.  Stat.  chap.  83,  giving  action 
against  witness  or  party  for  obtaiDlng  judg- 
ment by  perjurv,  does  not  extend  Umitauon  for 
review  under  chap.  89. 

Landeri  v.  Stniift  (Me.)  896 

2.  Judgment  for  coats  against  next 
friend  ana  attorney  of  plaintiff  cannot  be  re- 
viewed on  bts  petition,  under  P.  8.  chap.  187, 
%  22,  providing  for  review  within  one  year 
where  judgment  has  been  rendered  wUbout 
the  knowledge  and  in  the  absence  of  a  party 

Manning  v.  NetOOon  (Mass.)  718 
H.  s.  B.,  y.  X. 


,  8alb  L  n.  908 

&  Strangw  to  mit  cannot  Juve  rerlew 
of  a  judgment.  Id. 

ROADS. 

See  Watb. 

SALE. 

I.  What  Constitctbs;  Vauditt. 
II.  Dblivbbt. 

III.  Warrahtt;  Breach. 

IV.  RiGHTa  or  Fabtibb, 

Sbb  Executors  and  Adkikibtbatobs 
VIII;  Vbnoob  AKD  PcaCHASSB. 

I.  What  Constttdtes;  Validitt. 

1.  The  owner  must  Intend  to  part  with 
his  property,  and  the  purchaser  to  become 
the  immediate  owner.  Their  two  minds 
must  meet  on  this  point,  and  if  anything  re- 
mains to  be  done  before  either  assents  It  may 
be  an  inchoate  contract,  but  It  Is  not  a  perfect 
sale. 

Cases  cited  (Vt.)  TBI 

5.  Where  asale  is  agreed  to  to  an  unknown 
but  existing  party,  as  to  an  undisclosed 

firincipal.  the  fact  tbat  it  fails  does  not  turn 
t  Into  a  sale  to  the  party  conducting  the 
transaction. 

Cases  cited  (Mass.)  511 
8.  Whore  defendant  claims  the  goods  alleged 
to  have  been  purchased  were  charged  to  him 
without  authority,  evidence  that  they  were 
sent  to  him  marked  with  his  address  Is  proper 
In  connection  with  evidence  of  bills  and  drafts 
therefor,  to  which  he  made  no  response  or 
repudiation. 

SturteoaiU  v.  WaMack  (Mass.)  494 
4.  Where  the  owner  of  a  horse  placed  him 
for  sale  In  the  hands  of  a  commission  merchant, 
who  exchanged  the  horse  for  another  and  $25, 
held,  his  authority  was  terminated  by  this 
transaction,  and  the  principal  was  not  liable 
for  subsequent  transactions  and  the  board  of 
horses  In  trade. 

Wing  V.  Neal  (Me.)  665 

6.  Where  contract  of  sale  stipulates  that  if 
plaintiff  is  entitled  to  recover  for  a  breach 
of  contractf  the  measure  of  damages 
shall  be  at  a  certalu  rate  on  the  quantity  of 
goods  notdelivered,  the  plaintiff,  in  the  event 
of  recovery.  Is  entitlea  to  iuterest  firom 
the  date  of  his  demand. 

ThoTOMv.  Tr«a>(Mas8.)  747 

6.  A  release  by  one  by  severai  Joint 
▼endors,  of  the  joint  claim  for  payment  for 
personal  property  sold,  binds  all  the  vendors, 
and  each  of  the  other  vendors  is  debarred  from 
thereafter  maintaining  suit  for  his  share. 

(hbom  T.  Marthas*  Vin£j/ard  B.  B.  Co. 

(Mass.)  453 

II.  Deutebt. 

7.  Whether  legal  title  to  goods  passes  by 
delivery  to  carrier  Is  qnestton  ot  Intentt  to 
be  gathered  from  acts  and  drcnmstances. 

State  V,  (yiMliyi.)  776 

8.  An  express  company  carrying  goods 
on  order  of  seller  to  deliver  to  purchaser  0. 
O.  D.  is  agent  of  Eoller,  and  title  does  not 
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Schools  asd  School  DrsTKicre  L  II. 


pan  tin  after  performance  of  condltiona  pn- 
cedent,  deliyerv  andpaymeDt 

State  V.  (yyeUCn.)  775 
0.  A  sale  of  eoods  is  not  rendered  void 
hj  the  want  of  a  change  of  ptwsoflsion* 
as  against  a  creditor  who  has  Knowledge  of 
the  sale,  and  aasents  sad  becomes  a  pwtj  to 
It  by  deriving  from  it  a  valnable  aecanty. 

Fitnotu  T.  Hatch  (N.  H.)  S58 

in.  Warramtt;  Bbbaoh. 

10.  The  question  of  fact  being  whether  a 
sale  was  made  wMi  warranty*  •▼idenee  la 
laadmisaible*  of  the  market  value  of  the 

goods  sold,  for  the  purpose  of  showing  that  the 
price  paid  by  the  plamtlff  was  IkIow  that  ot 
the  market  value  of  goods  suitable  fordefend- 
ant's  purposes. 

Ocker»}iaiuen  v.  Durant  (Mass.)  760 

11.  A  judjfment  rendered  upon  a  de- 
fiiult  for  the  price  of  goods  sold,  the  amount 
thereof  being  flxed  by  agreement,  isnotabar 
to  an  action  by  the  purchaser  for  abreaeh 
of  wiwranty  of  the  quality  of  the  goods. 

Parka-  T.  BoberU  (N.  a.)  157 

lY.  RiQHTB  or  Pabtibs. 

12.  If  anyone,  not  havloe  seen  them,  or- 
ders Koods  of  a  certain  deacriptlon  at  a 
certam  priee«  and  the  g^oods  do  not  an- 
swer the  description,  he  may  return  them 
or  offer  to  return  them  within  a  reasonable 
time. 

Cases  cited  (Conn.)  382 

13.  The  purcbo-se  of  bats  and  caps  In  classes 
by  dozens,  and  the  statement  of  the  prices 
therefor  at  certain  sums  per  dozen,  wul  not 
prevent  the  purchaser  from  retumiog  such 
single  articles  as  differ  in  sizes  from  those  or- 
dered, and  to  have  deducted  the  proportionate 
price  therefor. 

Cohen  V.  Pemherton  (Conn.)  331 

14.  The  printed  head  of  a  bill  or  state- 
ment sent  bv  the  s«;ller  to  the  purchaser,  requir- 
ing "all  claims  to  be  made  in  three  days",  not 
being  assented  to  by  the  purchaser,  will  not 
limit  his  ri|fht  to  return  gfoods  not  of 
Uie  quality  purchased,  withia  any  reasonable 
time.  Id. 

15.  Where  an  article  Is  delivered  to  a  pro- 
spective Tendeet  trade  to  be  at  an  end  if  he  Is 
not  satisfied  with  it,  vendee  is  bound  to  act 
honestly  and  give  the  article  a  fair  trial;  but 
burdeb  is  on  Tendor*  in  suing  for  the  price, 
to  prove  that  vendee  was  satisfied;  it  la 
not  enough  to  show  that  he  ought  to  have 
been,  and  that  his  dlssatisfacUou  was  without 
reason. 

MeClurey.  5>^*(Vt.)  621 

10.  Owner  does  not  lose  right  to  sell 
or  mortgage,  by  fact  that  chattels  are  in 
wrong^rpossession  of  another. 

iMhiU  T.  Booker  (Mass.)  671 

..7.  The  owner  of  goods  may  recover 
them  in  replevin  from  one  to  whom  tbey 
had  been  pledged  1^  a  broken  who  pro- 
cured possession  of  them  fraudulently  for 

the  purpose  of  selling  them  tO'  an  undisclosed 
principal,  when  in  fact  there  was  no  principal, 
although  a  sale  had  been  entered  on  the 
owner's  books  as  a  sale  directly  to  the  broker. 
SmU^  v.  Dailingar  (Mass.)  006 

X.  K.  B..  T.  L 


18.  The  title  to  wheat  sold  and  paid  tor 
and  remaining  in  the  vendor's  posses- 
sion until  sent  for,  held,  to  be  in  the  vendee, 
and  Its  destruction  without  negiigence  of 

vendor,  the  loss  of  vendee.   

Laxuteur  v.  Gary  (M*:.)  89S 

10.  Right  to  stoppage  in  transits  ceases 
when  ^)ods  are  delivered  to  bayw,  or  he  takes 
actual  or  constructive  possession. 

SATISFACTION. 

SSE  ACCOBO  AHD  BATtSFACTIOir. 

SCHOOLS  AND   SCHOOL  DIS- 
TRICTS. 

n.  DiSTIUCTB;  OniCEBS;  SCIK>OL> 

L  Teachers. 

1.  Extent  and  reasonableness  of  pnnlsh* 
ment  of  a  pupilis  a  question  of  fact;  cenclier 
has  a  right  to  require  obedience  to  rules  and 
submission  to  authority,  and  to  personally 
chastise;  sound  disfretfon  and  judgment  In 
infliction  of  punishment  Is  reqalred,  adapted 
to  the  offense  and  offender,  and  past  offenees 
may  be  considered. 

SheeJuin  v,  Bturgeg  (Conn.)  8S2 

2.  Order  on  treasurer  of  school  district  by 
committee,  delivered  to  teacher,  is  a  cash  paj- 
ment  of  salary  for  the  month. 

Seymour  v.  Oter  River  School  DtttricC 

(Conn.)  «4S 

3.  Public  richool  teacher  is  not  a  public 
offleer  within  law  exempting  eauuies 
from  attachment  and  garnishee  procesa.  idL 

II.  DimtiOTs;  Officsbs;  Bchoolhocsu. 

4.  A  school  district  erected  a  one-stoiT 
building,  and  by  recorded  instrument  called  a 

lease,  contracted  with  individuals  for  the  con- 
struction of  a  second  story,  to  be  used  hr 
tbem  "so  long  as  the  house  shall  stand,"  with 
easements  of  way,  etc.,  and  it  was  so  occupied 
forthirty  years;  held,  a  conveyance  of  "school- 
honse  and  lot  under  hall"  did  not  Convey  msj 
title  to  second  story. 

Peak*  V .  ^tJien  (Ue.)  StS 

6.  Where  there  is  an  entrance  to  lle»sed 
premises  through  a  gate  on  street  in  which 
there  is  a  schoolbouse  within  limit  prohibited 
by  statute  of  1883,  chap.  220,  question  whether 
license  is  avoided  thereby  depends  upon  pur- 
pose for  which  gate  is  used,  and  is  for  the 
Jury. 

(hmmoniDealth  v.  Eftmwn  (Mass.)  675 

0.  Exercise  of  delegated  power  of  con- 
demning property  must  strictly  follow 
terms  of  delegation. 

BowtandY.  8eJv>olDiiL  No.$<^Lm 
Oompton  (R.  L)  867 

7.  District  has  no  power  to  locate 
acboolhouse;  this  must  be  done  by  co» 
mittee.  -A 

8.  School  committee  cannot  appoint  aB> 
praisers  of  land  for  schoolbouse  before  dis- 
trict has  voted  to  erect  under  Gen.  Stai. 
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Seabch  Wabraxt. 

cbnp.  5S,  g  6.  Bud  Tote  to  locftte  iinot  vote  to 

erect.  Id. 

SEAU 

Bkb  Ain>  KoTBS  9;  Bonds  1 ; 

SEARCH  WARRANT. 

1.  A  search  warrant  is  not  eSvU  proe«Ht 
within  the  prohibition  of  the  Sunday  l4i<w. 
Wright  T.  I>reaael  (Mass.)  190 

8.  A  search  wmrrftnt  Med  not  set  fiirth 
that  there  Is  ^'reamnable  cause"  for  the  com- 
plafniint's  belief  that  the  cooda  are  con- 
cealed in  the  balldlnfc  to  be  searched :  nor, 
tb  at  there  Is  **Mttlsfitcto>7  evidenee/*  etc. , 
to  justify  a  warrant  for  search  ia  the  nl^bt 
time. 

8.  An  allpgatlnn  In  a  isomplaint  and 
■earcli  warrant,  that  stolen  goods  are  con- 
cealed in  the  "house  ofE.  D.,of  Granby," 
imports  the  house  wherein  E.  D.  dwells  in 
Oranby;  and  if  be  is  the  only  E.  D.  In  Oranby, 
and  does  not  own  or  occupv  any  other  house, 
the  house  Is  sufficiently  described  as 
being  in  Oranby.  I^- 

4.  The  fact  that  two  building  are  con- 
nected with  a  passageway,  where  there  is 
no  common  tnclosure  within  which  they 
stand  and  each  ia  In  all  respects  adapted 
for  independent  use*  and  aclually  thus 
used  except  so  far  as  the  basement  was  con- 
cerned, is  not  snfflcient  to  constitute  them 
one  buildinif,  so  as  to  be  covered  by  a 
search  warrant  describing  the  premises  to 
be  searched  as  a  certain  bulldiDg  on  thecomer 
of  the  street,  occupied  as  a  store  and  place  of 
common  resort. 

QmnnontetaltA  t.  Oniain  Intoxleating 
Liquor$  fMass.)  208 

5.  Direction  to  officer  to  search  and 
seise,  under  the  Maine  Liquor  Law.  Is 
matter  of  form  and  may  be  amended  at  auv 
time  before  final  Judgment,  by  hiserting  di- 
tecttons  omitted,  when  it  was  actually  served 
by  an  unauthorized  officer. 

StaU  V.  EaU  (Me.)  472 

6.  A  search  warrant  may  be  returned  to 
any  court  having  cognizance  of  the  case,  al- 
though not  in  the  county  of  the  court  which 
Issued  tt. 

WrigU  T.  Dmad  (Mass.)  199 

SEPARATE  ESTATE. 

Bkb  Husband  and  Wife  IIL 

SEQUESTRATION. 

Equity  may  sequester  rents  of  realty 
charged  with  payment  of  debts  or  lega- 
cies. 

Pond  T.  AOm  (R.  L)  879 

SERVANT. 

Sex  Haoteb  and  Sebtast. 

SERVICE. 

8bb  Action  ob  Surr  IIL 

H. B.,  T.  I. 


Sbebiff.  DOS 
SET-OFF  AND  OO0NTBROLAXH. 

1.  Legatee  owing  estate,  ebtitled  only 

to  excess  of  legacy  over  debt. 

Armmtr  v.  EendaU  (R.  I.)  803 

3,  A  claim  against  a  decedent's  es- 
tate cannot  be  set  off  against  a  claim  of  the 
administrator  for  rent  of  realty;  there  is  a 
want  of  amtnaUtj  in  the  claims. 

Sarriat.  Taifior  (Conn.)  892 

SETTLEMENT. 

See  GoHForamnx  tith  Cbeditob8:  Poob 
AKD  PooB  Laws  I;  Relkabb. 

1.  Both  parties  claimed  premises;  pldntiff 
was  in  possession ;  defendant  bad  procured  In- 
junction; pending  negotiations  for  settle- 
ment it  was  agreea  that  defendant  might  take 
possession!  no  settlement  was  reached;  held, 
neither  party  gained  or  lost  anything  pending 
negotiauons. 

Waterman  v.  dark  (Vt.)  619 

2.  A  settlement,  even  when  intended  to 
cover  whole  subject  matter,  can  be  corrected 
when  made  under  mutual  mistakes;  as. 
wbere  a  cow  actually  with  calf  was  supposed 
not  to  be  with  calf  and  was  rated  at  a  value 
below  her  worth. 

yetoeU-V.  8mUh  (Conn.)  848 

8.  If  a  debtor  gives  his  creditor  a  note 
indorsed  by  a  third  person,  for  a  less  sum  than 
the  debt  but  in  fbll  satisfaction  of  the 
debt,  and  it  is  received  as  such,  the  trans- 
action constitutes  a  good  accord  and 
satisfaction. 

Vamey  v.  Conery  (Me.)  288 

4.  A  request  made  by  the  payer  of  a  dis- 
puted claim,  that  the  payee  will  not  dis- 
close the  settlement,  is  not  competent  evi- 
dence of  the  player's  admisdon  of  liability,  in 
suit  by  other  party  for  same  cause. 

QauU  V.  ^na>nf  B,  B,  Co.  (N.  H.)  254 

SHELL  FISHERIES. 

See  Fish  akd  Fibhbbieb. 

SHERIFF. 

Sbb  Constable. 

1.  Under  R.  B.  chap.  81,  a  sheriff  having 
*sken  an  accountable  receipt  will  not  be 
liable  thereon  if  demand  Is  not  made 
within  thirty  days  from  the  date  of  the 
judgment;  a  demand  upon  the  receiptor  will 
not  excuse  want  of  demand  upon  the  officer. 

Sb^sedT.  HaU  il&e.)  859 

2.  Responsibility  of  sheriff  for  safety  of 
prisoners;  county  commissioners  to  supply 
necessaries,  materials  and  implements;  to 
govern  employment  of  prisoners;  duty  of 
master  to  dispose  of  manufactured  articles. 

Bristol  V.  Graff  (.Mass.)  97 
8.  In  an  action  against  a  sheriff  for 
neglecting  to  arrest  upcni  execution  a  surren- 
dering debtor,  evldenee  of  the  latteKs  Inten- 
tion to  take  the  poor  debtor's  oath  may 
properly  be  excluded. 

Sarrington  t.  Wad$uorth  (N.  HJ  49 
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M6         Shits  axd  Shifpiko. 

SHIPS  AND  SHIPPING. 

See  Ihsttiukcb  I. 

1.  All  part  owners  of  a  Teasel,  except  Bucb 
as  have  beau  paid  or  have  settled,  mart  Join 
In  SD  MsUon  to  recover  earnings;  In  case  of 
bankruptcy  of  one,  his  assignee  must  join. 
Stintonr.  .P»ma»(He.T  390 
3.  Intereat  is  aJIowed  In  admiral^ 
upon  damages  for  colllBtoD,  and  other  courts 
have  adopted  the  admiraltr  doctrine. 

Cases  dted  (Mass.)  637 

SLANDER. 

Bbb  Libel  and  Suindkb. 

SOCIETIES. 
Bkb  Bbnbtolent  Soomisa;  Rklioious 

SOCIBTIBS. 

1.  Only  parties  to  s  contract,  or  their  suc- 
cessors in  law  or  fact,  or,  at  the  most,  those 
who  are  interested  in  the  subject  matter,  can 
maintain  a  suit  to  enforce  it. 

Cases  cited  (R.  I.)  873 

2.  An  exeeutorr  contract  will  not  be 
enforced  as  a  trust  In  equity  at  the  suit  of  a 
mere  volunieer. 

Cases  dted  (B.  I.)  872 

STATE  AND  STATE  OFPICEB. 

She  Fish  and  Fisbbribs. 

1.  The  seisure  of  Intoxicating' liqnora 
Intended  for  illegral  nae  in  Vermont, 
while  In  the  handsof  an  express  corapauj  who 
Is  transporting  them  on  the  order  of  theseller, 
a  resident  of  another  State,  to  be  dellTered  to 
the  purchaser  In  this  State  C.  O.  D.,  Is  a  law- 
ful exercise  of  police  power,  and  not  vdd  as  a 
repUation  of  commerce* 

State  V.  0'2feil{yi.)  776 

2.  Reservation  In  deed  from  the  Com- 
monwealth, reserving  passageway  in  Bacl£ 
Bay  District,  conotmed,  and  held,  that  infor- 
mation by  the  Commonwealth  will  lie  for  the 
removal  of  obetructions,  alUion^  all  abutting 
owners  have  released  their  rights. 

Harbor  d  Land  Ckrnn  t.  TmUnms 

(ALbss.)  869 

STATUTE  OP  FRAUDS. 

See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATIONS. 

See  Lihttjltion  of  Aotionb. 

STATUTEa 

Bbb  Cokstitutxonal  Law;  Intoxioatiito 
Liquors  I. 

1.  Preatmble  may  be  resorted  to  where 
meaning  of  Act  la  amolguous. 

THpp  T.  Qoff  (R.  I.)  806 

2.  The  construction  of  a  Ibrelgn  statute, 
given  to  it  by  the  courts  of  a  foreign  state,  wilt 
be  given  to  it  upon  the  subsequent  passage  of 
the  Act  In  another  Slate. 

Pratt  V.  American  BOl  Telephone  Co. 

(Mass.)  700 

m.  B.  B..  T.  I. 


EItatutbs  Oitbd,  Cosstbubd,  rc 

8.  Statutes  enabUiv  ■■iilml  wnw 

to  take  and  hold  separate  propertydout 
apply  to  an  estate  granted  to  husband  tod  «i!e 
which  conveys  common-law  rl^ts  tiics|aUe 
of  severance. 

iVoy  T.  BUUinM  (tlass.)  19 
4.  The  periodical  eodiflcatioa  of  tbt 
statute  law  stands  on  a  difliwwit  footii; 
from  new  legUlatlon,  and  ehauai  vfj 
not  be  preramed  unlen  the  intenUgn  dop 
ly  appears. 

Cases  cited  (Kass.) 
6.  P.  8.  chap.  127,  as  amended  bj  c^. 
276,  relating  to  adulteration  <^  mSSk,  > 
not  unconsntutional  on  the  ground  thaibcw- 
fines  the  testimony  to  the  analysis  of  aupla 
taken  by  the  inspector,  which  sanaples  m  de- 
stroyed In  making  the  analysis,  so  that  tk  Itt- 
timocy  cannot  be  controverted. 

8t<Ue  V.  Qrowt;  State  v.  Stone;  8tak 
V.  Cutting;  State  v.  Hunter  (R.  L)  0 

6.  P.  S.  chap.  27,  g  15,  authorizing  adtru 
prohibit  persons,  under  a  penalty,  fromridisE 
or  driving  fkster  than  a  rate  to  be  «pec- 
ifled.  does  not  authorize  imposition  ofpooltT 
for  driving  "at  an  Immoderate  gait,  so  a  rc 
endanger  or  expose  to  injury  any  peraoBttsd- 
Ing,"  etc,  on  street. 

OommonweaUh  v.  Ray  (Mass.)  W 

7.  The  charter  of  Middlebury,  anlhorici^ 
it  to  "suppress  and  restrain  •  *  •  aT.  ii^ 
scriptioQs  of  gaming."  repeals  by  iaqili» 
tion  an  earlier  statute  empowering  the  selict 
men  to  permit  or  forUd  the  use  of  VBSui 
tables.  The  grant  of  power  tn  cestnln  pa- 
ing  confers  the  right  to  lloenae  billiard  pbf- 

ing.  ^ 
Be  Snea  (Vt.)  H 

STATUTES   CITED,  CONSTBUEft 

Era 

England. 

18  Edward  1  Statute  of  fines  IS 
81  Edward  III,  chap.  11.  Admlnistntor  lt< 
21  Heniv  VIII,  chap.  6.  Administiator 
18  Elizabeth,  chap.  6.  Fraudulent  ooai^j 
ances  * 
8  &  4  Anne.  dhap.  9.  N»otiable  notes  5r< 
17  &  18  Victoria,  chap.  18S.  g  87.  Gown 

Law  Prooedura  Act  ^ 
SO  ft  21  Victoria,  chap.  8S.  Divaneoovt  tf 
SS-^  Victoria,  chap.  85,  §  S3.   Trasts:  'a 

vestments 

United  Staiaa. 

Art  4.  ^  1.  Credit  given  in  each  Stale  to  > 
dlcial(«ooeedlng8  of  other  States  37 

Revufd  Statuiet. 

%  905.   Evidence;  copies  of  judicial  """^^^ 

6046,  5047.  Bankraptc^;  nooray  of  dtte 
assignee  * 
5057.   Bankruptcv;  action  between  SHP^ 
and  advwse  claimant  "* 


Connectiient. 

Law. 

1882,  chap.  SO.  Appeals 
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Statutes  Cited,  Conbtkded,  etc. 


•87 


1882,  p.  146.  Action  againat  executor  for 
claim  againBt  estate  804 

1833,  p.  18i,  pan4,  gS.   Liquor  dealers'  bond; 

suit  on  366 

1838,  p.  288.  Ways;  railroad  track;  liability 

m 

1 855.  p.  888.   'Tays;  defect;  notice  of  injui? 

424 

General  Statute*. 
Chap.  9, 1 19.  Attachment;  stock  120 
14.  g  287.   Attachment;  stock  121 

Maine. 

Jlevued  SteUuta  IS^l. 
112,  g  10,  cl  6.   Guardian's  bond  884 
Statuia. 

1856,  chap.  250.   Harried  woman  284 
1865.  p.  74    Delivery  of  property  to  life  ten- 
ant; bond  270 

1676.  chap.  118.   Mortgage;  redemption  292 
1881,  chap.  79,  g  4.   Corporation;  failura  to 
publish  statement;  statutory  penalty 

1888.  cbAp.  874.   Pauper;  loss  of  aettlonent 

883 

Special  Statuia^. 
t&4&,  August  18.   Knox  &  Lincoln  railroad 

678 

18B8,  chap.  180.    Portland  &  Rochester  rail- 
road 477 
1860.  chap.  888,  §3.    Bfddeford  662 
1874,  chap.  449.   Bar  Harbor  Water  Co.  692 

Bevited  Statuta  1883. 
Cbap.l,  g  4,  rule  10.   "land  or  lands";  "leal 
estate";  defined  669 
1,  g  6.  rule  28.   Municipality;  officers 

662 

8,  g  59.   Ornamental  trees  along  high- 

6,  §8.   Taxes;  "real  estate"  669 
18.811,4,6.   Ways;  laying  out  861. 

690  785 

18.  %  65.  Ways;  repur;  material    '  848 
24,  gg  8,  40.   I^uper;  settlement;  sup- 
port 888,  896 
2B.   Fire  departments  697 
27,  g  40.   Liquor;  search  and  seizure  war- 
rant 478 
41,  p  17,21.  Baleof  manufactured  lum- 
ber without  ioBpectloq:  penalty  800 
61,  g  88.   Railroad  crossings  477 
54,  g  14.    Railroad;  condemnation  pro- 
ceeding 389 
61,  g  1.   Married  women;  conveyance 

288,  343 

64,  gg  20-24.   AdmlntetratoT  ds  itmu  non 

659 

10.  Ouardlan's  bond;  salt  on  884 

6.  Life  estate  899 
16.  Devise  of  land  701 
J  4.  Execution;  levy;  separate  ap- 
praisals 885 
,j  51.  Exceptions;  "summary  man- 
ner" 708 
18,  g  6.  County  Mmmtssfoners;  sessions 

661.  786 

79,  g  11.  Bnror;  abbreviated  records  of 
fudgment  667 
83, 1 10.   Proceedings;   amendable  by 
law;  not  reversible  for  error  668 

BL  B.,  V.  X. 


82, 

82, 
83, 


90, 
91, 
02, 
128, 


gg  78,  83,  84.   Witness;  transactions 

witli  decedent  68 
P  128,  129.  Equity;  indorsement  on 
bill  by  assignee  887 
S  187.  Fraudulent  Judgment  897 
|§  16,  20.    Justices'  courts;  pleading 

678 

1 84.  Justices  of  the  peace  835 
g  1.  Defeasance  291 
1 5.   Mortgage;  foreclosure;  notice 

2fll 

g6.  Mortgage;  redemption  292 
§44.  Lien  action;  parties  674 
%  1.  Mills  and  dams  894 
g  18.  Lottery  665 


IbMsaehnsetta. 

Contiitution. 
Chap.  2,  art.  8.   Towns;  electora 


499 


BesUea  StatiUet. 
Chap.  15.   Towns  499 
28,  §  69.   Way  across  railroad;  proceed- 
ings 616 
89,  g  69.   R^Iioad  crossing  06 
45.  g  1.  cl.  4.   Pauper;  setUement  608 
60. 1 19.  Gaming  612 
68. 1 24.  Descent  and  distribution  100 
80,  g  17.  Apprentice  321 
64,  g  4.   County  commlsslonera;  com- 
pensation, traveling  expenses  97 
Qeneral  Staiutet. 

Chap.lO,  gl6.   Statuteof  Limitation;  pauper 
lodenturea  231 
11.  gg  1-18.    Apprentices;  breach  of  in- 
denture; master's  liability  220 
17,  §  29.   County  commissioners;  salary 

97 

44.ggl-S2.  Ways;  repair;  defects  228, 

548,  724 

68,  gg  57-60.    Railroad  crossing  96 

69.  g  1,  cl.  4.  Pauper;  settlement  608 
85.  S  8.  Gaming  612 
95,  gg  14, 16.   Descent  and  dlstribuUon 

197 

100,  eg  11, 14.   Trustee's  bond  488 

115,  %  5.    Charge  of  court  873 
124,  S  6.    Relief  of  poor  debtors  218 
181,  g  14.     Witness;  transactions  with 
decedent  04 
JProviTiM  Siatuia. 
1751.  1752,  85  Geo.  11,  chap.  14;8PK)V.  Laws, 
Stale  ed.  598.    Danvers  499 
1701-63,  1  Geo.  Ill,  chap.  12.  4  Prov.  Laws, 
State  ed.  468.    Districts  with  powers  of 
towns  490 

Statutes. 

1784.  chap.  7.   Juror.  fiOO 

1784,  chap.  82,  g  9.   Decedent's  estate;  attach- 

ment; execution  808 

1785,  chap.  7.   Easthamptcm  499 

1785,  chap.  75.   DIhtricU  499 

1786,  chap.  81.  Highway  Act  600 
1793,  chap.  59,  g  5.  Apprentice  881 
1795.  February  10,  gg  1,  2.   Westfldd  River 

Bridge  888 
1798,  chap.  76.  Execution;  equity  of  redemp> 

tlon  615 
1802,  chap.  92.  Juror  600 
1809.  chap.  11.  Easthampton  499 
1821.  chap.  94,  g  2.  Pauper;  settlement  608 
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Btatutbs  Cited,  Cokstbced,  srrc. 


1881.  chap.  OS. 

1838,  chap.  116. 
1P34,  chap.  187. 
1884.  chap.  173. 
1837,  chap  287. 


Boston  &  WoTctister  Ilall- 
96 

Western  raHroad  96 
House  of  correction  97 
Gaming  613 
Railroad  crossing  96 


1849.  chap.  197,  g  3.   License;  strnm  engine 

102 

1845,  chap.  208,  g  8.   Married^  woman;  sepa- 

rate property  5S2 1 

1846,  chap.  371.  Railroad  fences  605 
1852,  chap.  275,  §  7.  Paupers;  indenture  231 
1854.  chap.  118,  g  35.  Boston  881 
1859,  chap.  804.   Married  woman  522 

"  "4.   Oaminc  612 

S  4-6.  Railroad  guards  93 
Married  womaa;  separate 
522 

County  (Ktmmissloners; 

97 


1885,  chap.  853.   Adulterated  mflk    601.  507 
ResolTfis  of  1668,  chap.  96.   Book;  "record  of 
Mass.  Tolunleers^  M 


Pubiie  atatutet. 


Chap.  8.  S  8,  cl.ll. 
8,  S  8.  cl.  16. 
6,  S  18,  et  aeq. 
11,  i  SO,  cl  a. 


1857,  chap.  194. 
1857.  chap.  237. 
1857,  chap.  849.  Ma 

property 
1859,  chap.  168.  §  1. 
compensation 


1861,  chap.  169.  Cities;  appropriations  583 
1863,  chap.  74.   License;  stationary  engine  103 

1863,  chap.  185,  §  1.   County  commissioners; 
salary  97 

1864,  chap.  280,  §  1.   County  commissioners; 
salary  97 

1866,  chap.  101.  g  1.    Recognition  of  Ijook; 
"  record  of  Haas.  Tolunteers  "  545  ' 

1867,  chap.  840.   County  commissions;  sal-  j 
ary  97 

1869.  chap.  183,  §  B.   New  England  Trust  Co. ;  | 
investments  875 1 

1869,  chap.  803.   Ways;  possession         611  \ 
\fm,  chap.  864,  §  1.    Gaming  613 
1871,  chap.  148.    New  England  Trust  Co.  875 
1871,  chap.  236.   County  commissioners;  sal- 
ary 97 

1871,  chap.  8t0.   Adoption  440 

1872.  chap.  151.   County  commisdoners;  sal- 
ary 97 

1878,  chap.  122.    Trustee's  bond  488 
1874.  chap.  IM.    Married  woman      456,  623 
1874,  chap.  244.   Ways;  defect;  notice  of  in- 
jury 105 

1874.  chap.  873,  gg  90-95.   Railroad  guaids 

98,  96.  594 

1875,  chap  300.   Hainpehlre  county  superris- 
ors;  public  impTOTements  203 

1676.  chap.  318.  Adoption  443 
1877,  chap.  304.  Co  operatiTC  Insurance  716 
1877.  chap.  3.^*4.    Ways  106,  448,  548 

lb78,  chap.  190,  g  1,  d.  6.   Amended  by  8ta^ 
ute  of  1879,  chap.  342.  g  3      444,  «»,  089 

1879,  chap.  242.  cl.  2.   Pauper;  settlement 

444,  608.  539 

State  reports  933 
County  commlssltmers;  sal- 
97 

Ways  666 
Appeal  684 
Co-operatlTe  insurance  716 
Liqucn-  screen  law  888 
Gaming  613 
Witness;  summoning  by  in- 
519 

Superior  court;  equity; 


1879.  chap.  2.'i0 
1879,  chap.  295. 
ary 

3683.  chap.  86. 
1883,  chap.  V6. 

1882,  chap.  195. 

1883,  chap.  259. 
1888,  chap.  120. 
18»8,  chap.  195. 

ferior  (ribunat 
1888.  chap.  288,  §  1. 


jurisdiction  -  ■  638 

1884,  chap.  801.   Married  woman  623 

1684.  chap.  810.  6  8.  Milk  Inspecton  601 
1886.  chap.  90.    Unlawful  sale  of  liquor  630 

1885,  chap.  191.  Superior  court  728 
1885,  chap.  237.    Husband  and  wife  623 

1685.  chap.  255.  Married  woman  622 
a.  K.  B.,  T.  I. 


"Issue"  834 
"Person "  735 
Ele(^on  laws  739 
Taxes,  trust  propettT 

11.  S  34.  Taxes;  partnerships  7^ 
13,  g  47.  Unconstitutional  taxes  7S5 
22.  g  14.  County  commlsaslonen;  com* 
penwtlon;  traTellng  expenses  97 
24,  §g  14-26.  Deed;  records;  Indexes 76 
27,  g  n .  Towns;  celebrating  centeaalsl 
annlversnry  49S 
87.  S  15.  Towns;  police  regulations  5S5 
87,  g  31.   Towns;  recording  ordinances 

881 

27,  S  91.    Towns;  collector  pro  tempore 

87,  §  130.  Towns;  restraining  fl1f«al 
expenditures  4SS,  SS8 

88.  g  18.   Cities;  appropriations  for  pub- 
lic amusement  584 

44,  g  88.   Wa^;  time  for  taking  posses- 
slon  611 
47.  §  95.   Towns:  defective  way  459 
49.  gg  82. 79, 91.   Change  In  street  grade; 

dunages;  appeal  440.  594 

68,  g|  1-18.   Ways;  defects;  liability 

OS.  238,  448,  64S,  666,  616,  734 
68,  g  IS.  Fast  driving  534 
67.  g  1-10.  Milk  inspectors  601. 607. 577 
78. 1  6.  Slock  Jobbing  Act  Ttt 
80,  g  40  e<  »eq.  Infectious  disease  SSO 
83,  k  1.  Pauper;  settlement  444, 60S,  589 
85.  g  2.  Bastard  443 
99,  1 10.  Gaming  613 
100,  1 12.  Liquor  screen  law  888,  V18 
100,  §  18.   Violation  of  liquor  Uoaue 

630 

100.  g  37.   Sale  of  beer;  per  cent  of  al- 
cohol 605 

102.  gg  8-16.   Liability  of  innkeeper  81 

103.  S  29.   Junk  dealer^  book      .  371 

103.  g^  40,  47.  48.   License;   steam  en- 
gine 108.  104.  482 

104,  g  14.   Master  and  aerrant;  safe- 
guards 811 

109,  g  9,  el.S.  Licensed  bniholder;  sals 
of  liquor  816 
109,  g  17.   Statute  of  Limitation;  paupa 
iDaentures  2S1 
113.  g  115.   Railroad  cattle  guards  605 
Railroad  guards  9S 
Railroad  croeslns  10 
Ways;  obstructions;  Jnrls- 
449 


112, g  124. 
112.  S  125. 
112,  ^  135. 

diction 
115,  gg  8, 9.  10. 


Co-operative  tnsnraoce 
716 

116.  §  30.  Savings'  bank  375 
188, 1 7.   Homestead;  leas  of  rlriit  to 

*^  108 

134.  ^6.   Bar  of  dower  109 
136,  gg  5,  6.   Estates  In  common  523 
7.    Will;  establishment  737 
^§18,20.   Will;  widow's  rights  706 
'  16.   Trustee's  bond  488 
18.   Trustee's  bond  *S» 
93.  Divorce  tf> 
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ON 


147. 1 1.  Marriedwoinati;Mpante  prop- 
erty 633 
147,  §3. 

tract 
147,  %  16. 
158,  I  5. 
153.  g  8. 


Harried  voman;  power tocon- 
1U8,  456,  468 
Bar  of  dower  108 
Charge  of  court  873 
BUI  of  exceptions;  time  for  fll- 
541 

154,  89,  52.    Appf-al;  bond  584 

155,  I  29.  Trial  justice  634 
161,  g§38,  89.  AttachmeDt;  railroad  cars 

107 

IGl,  g§7l,  88.  84.   Attachment;  mort- 
gaged pereonalty  SIO.  498.  497 
IBS,  Sg  49,  50.   Belief  of  poor  debtors 

318 

160,  %%  6-10.  Executor;  personal  liabil- 
ity 208 
173,  e  53.  Execution;  levy  563 
178.  I  65.  Partitiou;  sale  74 
183,  §  17.   Trustee  process;  answer  233 

187.  §§  16  38.    Review       480,  628,  718 

188,  Arbitration  489 
191,  e  1.  Mechanic's  Hen  910 
203,  gg  48,  SI.    Receiving  stolen  goods 

873 

207,  S  4.  Polygamy  515 
307, 1 39.  Disorderly  person;  indict- 
ment 485 
£10.  §8.  Attempt  to  commit  offense  890 
213, 1  3,  cl.  7.  Search  warrant;  gam- 
Dliog  implements  676 
220,  §  7.   House  of  Correction  97 

New  H»iiipshix«. 

OoTut&utim. 
Bill  of  Rights,  art.  15.   Rights  of  accused  70 

Beviaed  Satuta. 

€hap.l81,      14,  17.    Mortgage  foTpdoeure; 

redemption  287 
167.  g  18.   Foreign  will;  filing  copy  of 

171 

208,  g  18.  Negotiable  promiasoiT  notes; 
trustee  process  63 

General  Statute; 
Chap.  3.  g  14.    Commitment  to  reform  school 

70 

166.618.   Forelni  will;  filing  copy  171 
g  41.   Negotiable  promiuory  notes; 
trustee  process  68 

Zam. 

1791,  February  19.   Mortgage  foreclosure  237 

1880,  p.  607.    Witness;  fees  853 

1881,  chap.  87.  Commitment  to  industrial 

school  69 
1888,  chap.  48.    Quia  timgi  358 
1888,  chap.  96.   Limitation  of  certain  terms  of 
imprisonment  254 
1885,  chap.  1660.    House  of  Refuge  70 

Oeneral  Lam. 

Chap.  49,  %  3.   Cemeteries;  locatioa  165 

53,  g  10.    Exempting  manufacturing 
property  from  taxation  2 

54,  %%  11, 19.   Taxes;  to  whom  assess 
able  856 

69,  g§  8, 14.  Sale;  redemption  U 
61,  §  14.   Ways;  laying  out;  recording 

selectmen's  certificate  844 

70,  g  7.   Damages  for  land  taken  for 
highway;  interest  853 

K.  B.  R.,  T.  I. 


83,  g  10.   I^uper;  reoover;  from  town 

chargeable  852 

84.  S§  1.  2.    Bastardy  Act;  venue  166 

86,  g  27.  Schools;  prudential  com- 
mittee 63 

87,  g  14.  Schools;  prudential  com- 
mittee 63 

88,  g  IS.  Schools;  prudenUal  com- 
mittee 62 

91,  gM.  3.  Schools;  prudenUal  com- 
mittee 63 

109.  18.  16.  Intoxicating  liquor;  il- 
legal sale  2,240 

115,  gg  10.  11.   Damages;  injury  by  d^ 

117,  g§  1,  9.    Partnership;  certificate  of 
names  and  residences  343 
122,  g  14.    Mortgage  foreclosure;  notice 

236 

186,  p.  14.   Mortgage  foreclosure;  re- 
demption 287 
188,  g  1.   Homestead;  rights  of  widow 

116,  836 

188,  g  4.  Homestead;  set-off  116 
144.  Strays;  lost  goods  854 
175.  Life  insurance  858 
183,  g  15.  Divorce;  alimony;  modifying 
'  order  116 
198,  §6.     Will;  execution  63 

193,  §  14.   Will:  revocation  647 

194,  1 12.  Foreign  will;  filingcopy  170 
199. 1  25.  Administrator;  discharge  341 
301,  g  10.   Admlnlsbator;  execution  of 

deed  287 
203,  §  3.  Dower  116 
208.  gg  1.  6.  Rule  of  distribution  162 
330. 1 16.  Statute  of  Frauds;  oral  con- 
tract for  sale  of  chattels  5 
228,  g  9.  Attachment;  notice  167 
228,  ^g  18,  16,  17.   Witness;  interest  of; 

transactions  with  decedent  63 
^39, 1 10.  Deposition;  failure  to  take, 
after  giving  notice  853 
888, 1  5.  Trespass;  costs  168 
241,  g  6.  Fratidulent  convCTance  7 
241,  Is  86.  87.  Poor  debtor's  oath  49 
347,  II 18, 26.   Partition;  distribution 

164,  858 

366,  1  1.   Penalties;  forfeitures  853 
268,  g  9.   Discharge  from  imprisonment 

287,  g  14.  Commitment  to  Iteform 
Sdiool  68, 70 

Rhode  Island* 

ConitituUon. 

Act.  10,  g  8.   Opinion  of  supreme  court  upon 
question  of  law,  at  governor's  request  166 

Lawi. 

1878,  Chan.  818,  §  6.   Providence;  Board  of 

Public  Works  180 

1878,  chap.  688.   Building  Act  176 

Qeneral  Staiutea. 

Chap.89,  gg  4,  6.   Taxes;  life  estates  ISO 
41,  g  8.   Taxes;  sale  180 
68, 1  5.  Schoolhouse;  location  868 
198. 1 16.  Carrier;  injury  to  passenger 

135 

196,5  31.  Attachment;  stock-  130 
197,  g  9.   Attachment;  stock  130 
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1908,  §  83.  WltDMS;  tranBoctiona  with  de- 
c«ued  46 
812,  g§  18,  20.   Attacbment;  stock 

120, 121 

•   PubUe  Statuiet. 

Clup.41.  §  1.   Taxes;  property  taxable  808 
42,     1,  9.   Taxes;  place  of  tazation 

808 

4,6.  Tans;  life  estates  180 
10.   Taxes;  stock  878 
1%  8, 10.   Taxes;  sale  130 
5.    Schoollioase;  location;  com 
pensatloD  868 
64,  §11.   Ways;  locatioo;  appeal  873 
66;  ^  1-6.    Ceosus;  appomtment  of 
superiDteDdeot  of  156 
80,  §§  1,  8.   Nuisance;  grog  shop 

80.  889 

4.  Eoiue  of  tU  fnme  123 
38.  Illegalsaleof  liquor  806,  815 
89.  Liquor  seizure  863 
AduUerated  milk  830 
146,  ^  8.  Bbell  flsberiei  871 
173,  gl.   Joint  estates  84,140 

178. 1 1.  Fraudulent  conT^nces  875 
176.  §9.   Mortgaged  personalty;  posses- 
sion 20 

176, 1 18.  Mortgage;  redemption  884 
170,  g  16.   Probate  notices;  publication 

.  37 

180.  g  4.  Probate  notices;  adTertlsement 

27 

184,  1-12.  Administrator;  appoint- 
ment; notice  of  148, 160,  ISl 

187,  ^  1,  6,  7,  9.  10.  Deeceot  and  dis- 
tribution 148,  804 

187,  g  6.    Descent  and  distribution; 
bastards  148 

180,  %  8.  Decedents'  estates;  Statute  of 
Ltmltatlon  150 

189.  %  38.   Legacy;  action  for  804 

192.  S  9.    Equity:  jury  trial  875 

193, 1  8.    Altachment;  jurisdiction  133 

195. 1 2.  Action  for  possession  of  lands, 
etc ,  sold  under  mortgage;  jurlsdictlOD 

48 

195,  §  80.  Trespass;  general  Issue;  evi- 
dence 158 

197,  g§  4, 10.  Bacognizance  to  prose* 
cute  oompldnt  31 

904,  g  16.   Carrier;  Injuir  to  passencer 

135 

206,  %  8.  Statute  of  Limitation;  actions 
ex  contractu  150 

205.  g  9.  Statute  of  Limitation;  dece- 
dents estates  150 

207,  §9.  Trespass  17 
207, 1  33.   Attachment  of  stock  130 

208,  1 9.  Attachment  of  stock  130 
308,  g  18.    Oamlshment  88 

209,  %  4,  cl.  3.  Exemption;  working 
tools  8f3 

214,  %  88.  Witness;  prevlons  conyictloa 
of  felony  121 

814,  g  89.  Witness;  competency  of  ac- 
cused 121 

220,  g  14  Bond  on  exceptions  to  special 
court  of  common  pleas  47 

221,  g  2.   New  trial;  time  for  applying 

867 

iSS,  %  21.   Execution;  garnishment  88 
227,  g  1.   Breach  of  promise  16 
sr.  &  R.,  T.  I. 


330. 1  22.  Partition;  costs  37 
233,  g  1.  Landlord  and  tenant;  notice 
■  to  quit  809 
287,  gg  8,  It.  Removal  of  assignee;  in- 
ventory and  schedule  185 
237,  6  18.  Receiver  44 
246.  S 16.  Gaming;  betting  811 
276.  g  &   Adulterated  milk  m 

Vemtont. 

General  Statutet. 
Chap.  48.  g  15.  Probate  courts;  enforcement  nf 

orders  by  imprisonment  619 

49.  g  39.   Decedent's  estate  m 

61.  g  1,  subd.  3.    Decedent's  estate; 

maintenance  of  widow,  eto,  618 

88.  g85.   Taxes;  lister's  oirth  688 

1876,  Ko.  70.   Attachment;  personal^;  posin- 
sion  8S6 
1880.  No.  78.   Taxes;  valuation:  listo  403.  m 

1883.  November  1&   School  tax;  lemlliailon 
ofllst  S46 

1882,  Ko.  1,  8  85.  Taxes;  grand  llsta  34» 
1684,  No.  18.    Bridges  847 

1884.  No.  112.   SpMlal  proaeeutora  886 

Bnimd  Lawe. 

Chap.  160.  Liquor  seizure  783 
g  851.  Amended  by  Act  No.l  of  18SS.§  33. 
Taxes;  grand  llsta  849 
667,  661.   State  school  tax;  assessment 

849 

780.   Equity;  evidence  6»8 
1189-1101.    Attachment;  lessor's  tnterecr 

896 

1860, 1861.  AsdgDce's  action  to  reoovtr 
money  fraudulently  paid  784 
1904.-  Homestead:  conveyance  854 
2822.   Married  woman;  separate  prop- 
erty 684 
2978.   Bridges  847 
8044.   Hlghw»  tax  849 
8859, 8871.  Ridlroaci  crademnatlon  pro- 
ceedings; damages  431 
4068,  4070.  ^lard  tabte;  regulatfoot 

280 

4846.  Incest  -  635 
STOCK  TRANSACTIONS. 

SbB  COBPOa&TIONB  XL 

1.  A  snbseribw  to  inrsUd  speeial 
■toclit  eertiflcatea  may  reeover  tlie 
amount  paid  therefor,  without  iatereat 

and  less  dividends  received,  against  the  is- 
signee  In  insolvency  of  the  corporation,  with* 
out  offering  before  the  tiling  of  the  petition  Id 
InsolvenQT,  to  resdnd  or  return  the  ootiflcstM 
or  the  dividends. 

BMd  T.  BotUm  Maekine  Oo.  (Haas.)  778 

2.  A  corporation  Issued  pTomissory  uvtM 
conTertiDle  on  certain  days  Into  stock  at  the 
option  of  the  holder,  and  at  the  time  oertsio 
sou-es  were  held  In  trust  by  trustees  "to  se- 
cure performance"  of  tbe  notes.  Held,  aboldtr 
of  the  notes  bad  no  ri^ht  to  reatrain  ibe 
eonntany  from  mtXIing  the  sharMs.  ot  to 
require  the  trustees  to  retain  the  same  for  ilie 
period  during  which  he  might  exerdse  soeb 
option  or,  upon  bis  election  bef  tne  the  dv* 
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Strbbt  Razltat  Coicpahibs. 

lamed  in  the  note,  to  require  the  trtuleaB  to  le- 
:ain  the  stock. 

PraU  Y.Anuriean  Bed  TeUsphom  Oo. 

(Man.)  760 

S.  Contract  for  fbtnre  deliTeiT'  of  stock; 
MrtT  making  can  deliver  any  ^area  of  same 
itock;  fa  not  limited  to  Idenucal  aharea  in  tals 
Msseeakm  when  contract  made.  Id. 

STRA'TS. 

See  Aniicals  9. 

STREET  BAILWAT  COBEPANIES. 

The  giving  of  the  written  notice  prescribed 
by  statute.  Laws  1888,  is  a  conditioa  pre. 
cedent  to  the  right  to  maintain  an  action 
for  damages  i^^alnst  a  railroad  company, 
based  upon  its  statutory  liability,  for  an  in- 
Innr  alleged  to  have  been  caused  by  the  de- 
rendant's  track  creatii^  a  defect  la  a  hlyh- 
way* 

tWda-w.  Eartfmt  A  W.  Earn  B.  S.  0». 

(Conn.)  825 

STREETS. 

8bb  Huhicipal   Cobfobationb  11-18; 
Watb. 

BUBROOATION. 

Sureties  on  administrator's  bond  who  have 
paid  judgment  are  sabrog^ated  to  rights  of 
principal  and  of  heirs  pani  in  full  by  him. 
Stetaon  v.  ifouton  (Hasa)  740 

SUBSCRIPTIONa 

Sbb  Stocjc  Traksactionb. 

Where*  several  mutually  agree  to  pay  money 
to  be  expended  for  a  lawful  object  of  common 
interest  to  the  parties,  the  promise  of  each 
is  conaidered  as  made  in  consideration  of 
the  promise  ef  the  otherst  ftod  after  expend- 
itures have  been  made  In  advancement  of  the 
enterprise,  relying  upon  the  subacriptlons,  it  Is 
no  defense  to  an  action  against  a  delln> 
qnent  snbacrlber  for  the  collection  of  his 
snbscription,  that  the  expenditures  were  made 
under  the  direction  of  a  corporation  organized 
by  the  associates  in  conformity  with  \he  origi- 
nal plan,  of  which  he  did  not  chooee  to  be- 
come a  member. 

OMora  T.  Ovaby  (N.  H.)  846 

BUNDAT, 

1.  Under  Stat,  of  1880,  It  Is  no  defense  that 
a  note  was  executed  on  Sunday,  without 
offer  to  restore  consideration  thereof. 

JSrtkine  r.  GUiUm  (Me.)  898 

8.  The  employee  on  a  train  running  on 
Bnnday,  previous  to  chap.87,  Stat.  1884,  unless 
the  running  was  a  work  of  necessity  or  charity, 
cannot  raoover  damage*  for  Ii^ury  to  bis  per- 
son, 

Sead  T.  Boatoa  <fi  JSang  B.  B.  Co. 

(Mass.)  890 

8,  The  statute  which  provides  that  a  licensed 
lanholder  may  supply  InloxIcatinE  liquor  to 
gaests  who  have  resorted  to  his  nouse  for 
food  and  lodging,  clearly  exclude*  those  who 

>.  K.  B.,  T.  L 
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resort  there  for  the  purpose  of  procuring 
and  drinking  intoxicating  liquor  on  Sundays. 
GommoniBeaith  v.  Sagan  (Mass.)  210 
4.  A  search  we^rant  Is  not  civil  proo> 
ess.  within  the  prohibition  of  the  Sunday 
Law. 

WrigU  V.  DnuA  (Hass.)  100 

SURETY. 

Skk  Pbincipal  akd  SuaieTr. 

TAXES. 

I.  Frofbrtt  Taxablb. 
n.  Whkrb  and  to  Whoic  Taxabja 

III.  AsBESBUEifT;  Lists. 

IV.  Collection;  Salb;  Pdbchabbb. 
V.  IllboalTax. 

L  Pbofbbtt  Taxablb. 

1.  Exemption  of  properW  of  municipal 
eorporatloa  held  for  public  ase.  . 

Casea  cited  (Me.)  200 

2.  A  hall  constructed  by  a  town,  portionaof 
it  being  used  for  offices  and  pubUc  parpoaes, 
and  a  portion  being  occasionally  let  for  hirer  la 
exempt  from  taxation. 

JnAsftAonft  ^  CiMRdm  V.  Ckmden 

(Me.)  208 

8.  Business  corporations  taxable  only 
for  real  estate  and  personalty  described  in  Pub. 
Stat.  R  I.  chap.  43,  g  11. 

Dunnea  ii^g  Co.  v.  NevniU  (R  I.)  877 

4.  A  ralbead  eoaapaay  is  not  liable  to 
taxation  under  general  law.  where  Its  charter 

Srovides  that  portion  of  net  Income  shall  go  to 
tate  aa  a  tax,  and  that  no  other  tax  than  "a» 
herein  provided"  ahall  be  levied. 
BtaUr.KnoBfdtUiMelnB.  B  Oo. 

(Me.)  678 

5.  Statute  authorizing  towns  to  exempt 
mannlkctwring  prf^terty  for  ten  years 
does  not  authorize  a  second  exemptiim  for  that 

period. 

Boody  V.  Watmm  (N.  H.)  8 
XI.  Whbbb  abd  to  Wbom  Taxablb. 

6.  The  estate  of  a  llA  tenant,  who  en- 
joys the  use  or  income  of  the  land,  shall  pay 
the  taxes  on  it  during  the  continuance  of  bw 
estate,  and  this  shall  be  sold  before  any  resort 
Is  bad  to  the  reversion  or  remainder. 

Weaver  v.  Arnold  (R  I.)  130 

7.  Nonresident  tmstee*  holding  no  trust 

firoperty  In  this  Sate,  is  not  Jlable  to  taxation 
D  town  In  this  State  where  eetiuiqueinuim- 
sides,  under  P.  S.  chap.  43. 

Anthony  v.  Camo^  (R  1.)  608 

8.  Personal  property  of  New  England 
Gar  Trusty  a  partnership  In  Boaton,  held  In 
trust  for  It  by  American  Loan  &  Trust  Co.,  la 
taxable  Id  Boston,  to  the  trustee. 

Bkkar  v.  Aswriean  Lean  A  TruMt  Co, 

(Mass.)  788 
Am&riean  Loan  A  TVust  Co  v. 

Street  Comrt.  of  Bo*ton  (Mass.)  788 

0.  Partnership  may  have  residence  for 
purpose  of  taxation;  when  a  eutxU  que  truat  its 
residence  la  where  its  budneas  la  carried  on. 

Id. 


Digitized  by 


Google 


lOM 


Taxes  HL  IV.  V. 


10.  Owners  of  toll  bridi>e  from  Elttery. 
He.,  to  Portsmouth,  N.  uT,  are  taxable  In 
Elttery  for  porUonof  bridge  Id  that  town,  nn- 
dera  8.  1871  cbap.6,  gST 

InAabitanU  of  Kitterp  r.  ProprUton  <>f 
pDrtmouth  Bridg*  (Me.)  668 

in.  Assbsskbnt;  Lists. 

11,  It  is  well  settled  that  taxes  voted  by  any 
municipal  body  must  be  voted  and  assessed 
upon  tbe  g^mnd  Umt  last  completed  and 
io  force  at  tbe  time  of  the  voUng  or  laying  of 
the  tax,  unless  otherwise  provided  by  law. 

£^praffu»  T.  Abbott  (Vt.)  848 

13.  The  statute  provided  that  the  se- 
lectmen should  annually  assesa  a  state 
school  tax  previous  to  tbe  first  day  of  Janu- 
ary, but  did  not  specify  the  list  on  which  it 
was  to  be  assessed:  held,  on  general  princi- 
ples of  taw,  that  it  should  be  assessed  on 
tbe  list  last  completed  and  in  force  at  tbe  time 
of  the  assessment;  in  this  case,  the  quadren* 
nial  list  completed  and  legalized  by  tbe  Legis- 
latune  Nov.  18. 1889.  Td. 

18.  Tbe  description  In  the  assessment 
list  must  be  sufflcicDt  to  Identify  the  prop- 
erty in  case  of  a  sale. 

BopJdju  V.  Young      L)  161 

14.  When  power  to  assess  Is  limited  to 
certain  kinds  of  personalty,  assessment  roll 
must  show  that  assessment  is  made  only  on 
such  kinds. 

Duim^  Hfg.  Go.  v.  IfetoeU  (R.  I.)  877 

15.  School  committee's  certificate  at- 
tached to  rate  bill  may  be  contradicted. 

Broeky,Brvee{Vt.)  «S7 

16.  Lister's  oalJt  need  not  embody  state- 
ment of  compliance  with  every  detail  of  offi- 
cial duty;  ibus,  it  Is  presumed  that  valuation 
relates  to  time  and  was  on  basis  required  by 
law.  Id. 

17.  Oath  taken  by  llstersnnderVt.  Tax  Law 
of  1880,  that  they  had  estimated  value  of  real 
estate  as  th^ '  'would  appraise  the  same  in  pay- 
ment of  a  lost  debt  due  from  asolvent  debtor," 
held.  equivaleDt  to  "at  its  true  value  in 
mon^.'^as  required  by  statute.  Id. 

18.  The  taxpayer  interlined  Id  the  oath 
attached  to  his  inventory,  required  by  tbe  Act 
of  1880,  the  words  "to  tbe  best  of  my  knowl- 
edge and  belief."  Held,  under  R.  I.  g  826, 
tbe  listers  might  proceed  to  ascertain  tbe 
amount  of  the  taxpayer's  property,  apprsise 
the  same  and  double  the  sum  so  received  as  a 
basis  for.the  delinquent  tax.  Robs,  J.,  dissent- 
ing. 

NfweU  T.  Tom  nf  WMOiagKam  (Vt.)  401 

19.  Yt.  Statute  does  not  Kqolre  town  clerk 
to  minute  date  of  flUa^  personal  list  in  his 

office. 

Broc*  V.  Bruce  (Vt.)  627 

20.  Validity  of  lists  made  In  good  faith  up- 
held, t(  errors  are  result  of  mistalw  of  judg- 
ment only.  M. 

21.  A  omission  in  an  assessment  list  to 
designate  figures,  arranged  in  columns,  as  In- 
tended to  represent  dollars  and  cents,  may  be 
supplied  by  such  designation  applied  to  the 
totals  or  Puma  of  such  column. 

Bapkitta  v.  Toung  (R.  L>  101 
m  B.,  T.  i 


Telisbapb  aztd  TsLBPsnn  Coinxm. 

23.  If  assessment  Is  entire  and  ti^  yirt  li  ! 
▼old,  the  whole  Is  void. 

DunneU  Mfg.  Oo.  v.  NemU  (R  1)  ST 

IV.  CoLLBcnoH;  Sals;  Pubchasxb. 

28.  School  district  e<^l«etor  need  ssltt 
sworn. 

Brock  V.  Bruu  (Vt.)  e 

24.  Tax  is  not  paid  under  eo«palsiM 

merely  because  collect(»-  holds  wanasl  looi 

lect  by  levy  or  distress. 

Bunndl  Mfg.  Co.  v.  KeutU  (R  L)  ^ 
I    25.  When  collector's  notice  to  tsxp^i 
I  Indefinite  as  to  time,  etc,  it  isforjwjtoat 
I  whether  taxp»er  bad  refused  to  pqr  tt  •& 
I      Brock  V.  *««(Vt)  « 

26.  Town,aspiireh»*erwnotertm|ied» 
set  up  title  by  fact  that  tot  two  yean  tftciiilt 
and  before  deed  was  made  prenuseswrnttBd 
to  and  by  former  owner. 

Berry  v.  Biekford  (N.  H.)  U 

27.  If,  after  a  sale  of  real  estateftr 
taxes*  purchaser  thereof  fails  to  pay  tlttct.- 
lector,  within  ten  days,  the  sum  Ind  bf  bis 
the  collector  must  make  a  deed  to  the  difK 
town,  and  a  deed  to  purchaser  Is  vokL 

Bolt  V.  Wdd  (Mass.) 

28.  A  bill  in  equity  may  be  malntsiiedM 
an  attaching  creditor  ta  remore  ihedsis 
of  a  tax  deed  npcm  tiie  title  to  real  ettiierf 
the  debtor,  which  he  has  attached. 

Ptrhtm  V.  nana^Ffber  Co. 

(N.E)  8S 

V.  Ili^egal  Taxes. 

29.  Action  will  not  lie  for  taxes  IllepT^* 
seased  and  Toluntarlly  paid;  will  lie  S 
paid  under  protest. 

Bunnd Mfg.  Oo.  v.  Aewett  (R  L) 

TEACHERS. 

8bb  Schools  ahd  Bchooz.  Dimucn. 

TEIiEORAPH    AND  TBLEPHOIE 
COMPANIES. 


1.  Telegraph  company  Is  liable  fori 
nal  damans  only  cm  &ilure  to  4» 
liver  tele^am  whereby  party  losei  bat; 
of  contract  for  labor  d^easable  st  «UI  e 
either  iwrty. 

JfMfv.  WmUm  Uftion^  TeLOo.  _ 

(Ma)  C 

2.  A  corporation  issoed  promiaaoiysw 
convertible  on  certain  days  into  etod  *■ 
tbe  option  of  tbe  holder*  «nd  st  tbe  tiv 

certain  shares  were  held  in  trust  by  ^i^^^ 
"to  secure  performance"  of  the  notes.  B«f 
a  holder  of  the  notes  had  no  right  to 
the  company  from  selling  the  mres,  or  to^ 
quire  the  trustees  to  retain  tbe  same  fw  im 
period  during  which  he  mi^t  exercise  »- 
option  or,  upon  his  election  before  the  »?» 
named  in  tbe  note,  to  require  tbe  tnMle«  to* 
tain  the  stock. 

Pr(UtT.  AmerkanBaTti^lmtOi- 

(Haia)  w 

TENANT, 
Sex  L&sdlobd  ahd  Tekiht. 


Digitized  by 


Google 


Teudxb. 


Tbui.  I. 


lOOS 


TENAHTB  XBT  COXHON. 

8bB  JOIKT  TB3UBTB  AVO  TBHAHTI  IN  C0»- 
HON. 

TEHDEB. 

In  an  action  on  a  pronlHorjraote  made 
by  decedent,  tender  of  a  deed  of  release  of 
tw  estate  by  hia  administrator  was  properly 
rej^ed,  lo  the  absence  of  an  allegation  In  the 
answer,  that  plaintiff  had  agreed  with  intes- 
tate to  accept  such  deed  ud  snrrender  the 
note. 

WatettY.WMteQSaat.)  446 

TRADE-MARKS. 

The  fair  and  honert  use  of  a  name  cannot 
be  enjoined  when  it  1b  used  In  the  ordinary 
«onrae  of  businesa.  In  the  manner  in  which 
other  manufacturers  of  similar  goods  use  their 
names,  although  dealers  may  be  misled  there- 
by. Plaintiffs  baring  stamped  upon  silver 
spoons  "*Ro6EB8  &  Bro.  a  1"  were  not  en- 
titled to  enloin  defendants  from  stamping  "C. 
RooBRS  &  Bbos.  a.  1."  Loomls,  J.,  and  Park, 
Oh.  J.,  dissenting. 

Bagera  t.  Bogen  (Conn.)  411 

TRESPASS. 

I.  To  Hkal  Pbopertt. 
II.  To  Tbt  Title. 

III.  ToPSBflOKALTT;  FOB  MSSNB  PBOFITB. 

L  To  Bbal  Pbopebtt. 

1.  A  landlord  caanot  maintain  trespass 
for  Injorjr  to  the  preniima  let,  done  by 
the  tenant  dnrlny  the  tenancy*  His  rem- 
edy Is  tre«pa«  on  the  ease. 

Oarr<^  v.  Bigney  (R  I.)  153 

3.  A  tract  of  land  bounded  east  and  west  by 
highways  was  platted  Into  hoiise  and  lot 
streets.  A,  an  owner  by  purchase  of  several 
of  these  Iota,  brought  trespass  quart  ekmmm 
against  B.  who  had  purchased  one  of  them, 
for  usinff  the  platted  street  in  front  of  the  lots 
of  A  and  B  as  a  means  of  access  to  a  house 
and  lot  owned  by  B,  situated  on  the  eaat  side 
of  the  east  bounding  highway  and  not  on  the 
plat  In  question.  Held,  that  A  was  entitled  to 
recover,  notwithstanding  B  passed  over  or 
along  bis  lot  in  going  to  and  from  his  house. 

Brightmany.  Ohapin  (R  I.)  807 
8.  In  1746,  ptirsnaat  to  a  vote  of  the  free- 
men of  a  town,  the  town  clerk  conveyed  to  a 
purchaser  a  besch  property,  taking  iTom  him 
a  bond  to  the  town  treasurer  provtdmg  that  the 
Inhabitants  of  the  town  should  have  the  right 
to  take  from  the  beach,  sand,  seaweed,  shells 
and  drift  stuff.  Held,  that  the  successor  Id  title 
to  the  pnTChaser  could  maintain  trespass  g.  c. 
/.  against  an  inhabitant  of  the  town  for  asport- 
Ing  sand;  and  the  reservation  or  stipulation 
was  no  protection  to  the  defendant. 

Newport  Eotpitai  v.  Carter  (R  I.)  871 

4.  If  m  land  owner  allure  another  upon  his 
premises,  by  maintaining  an  apparent  pub- 
lie  way,  he  will  be  liable  for  damages  re- 
sulting from  an  nn^arded  excavation 
adjacent  thereto. 

Orogan  v.  SehkU  (Conn.)  806 

X.  E.  B.,  T.  I. 


6.  When  a  wrong  doer  may  acquire  a  right 
by  adverse   poMession,  person  injured 
may  suewiUiout  proof  of  other  actual  damage. 
Ware  v.  AUen.  (Mass.)  TSU 

6.  Declaration  in  trespass  and  ^ectment 
nmst  show  plaintiff's  estate. 

Taylor  v.  0  Nea(ti.  I.)  808 

7.  In  an  action  for  negligent  destruction  of 

Sroperty  by  flooding  or  oreakage  of  a  water 
am,  where  party  Injured  has  uen,  by  await- 
ing result  of  a  test  case,  kept  out  of  the  sum 
which  would  have  reimbursed  him  at  the  time 
80  long  that  it  is  no  longer  an  Indemnl^,  the 
jury  may  consider  such  delay  and  give  in- 
terest on  the  original  damages. 

Frazer  v.  BtgelotD  Carpet  Co.  (Mass.)  525 

8.  Under  N.  H.  G.  L.  chap.  333.  §  5,  the 
plaintiff  eannoi  be  allowed  more  coats 
than  dmmm.gM,  when  the  tiUe  to  real  estate 
Is  not  in  question,  and  the  damages  recovered 
do  not  exceed  thlrtem  dollars  and  thirty-three 
cents. 

Jone»  T.  Laiu  (N.  H.)  168 
n.  To  Tet  Title. 

9.  Trespass  cai&iot  be  maintained  where 
the  only  question  is  the  title  to  the  prop- 
erty, that  question  having  been  determined 
adversely  to  the  plaintiff  in  a  real  action  be- 
tween the  same  parties. 

Merria  v.  Stoae  (Me.)  894 

10.  JadffmenteoneliitfTe  of  tiUe  on  sub- 
sequent writ  of  entry. 

Moron  t.  Maneur  (N.  H.)  7 

m.  To  Pehsonaltt;  Fob  Mesne  Pbofitb. 

11.  A  license  from  heirs  to  the  widow,  to 
erect  a  monument  on  their  cemetery  lot, 
will  authorize  the  builder  to  remove  the  same 
upon  failure  of  the  widow  to  pay  therefor. 
The  monument  being  placed  nponcfravel, 
withnoothn  foundation,  did  not  beccone  a 
fixture  or  part  of  the  realty. 

Fleuher  v.  Evana  (Mass.)  188 
13.  Trespass  for  mesne  profits  will  not  He 
by  lessor  for  a  mere  disturbance  of  the  posses- 
sion of  the  tenant,  where  there  has  been  no 
Injury  to  the  freeholder  and  the  reversionary 
rights  of  the  plaintiff. 

Baker  v.  Kimbaa  (Mass.)  91 

TRIAL. 

I.  ArQUMKNT  OF  GODHSEL 

II.  Bt  Rbferbe. 
III.  Jury. 

lY.  lNBi-BU0Ti(ura;  Ybedict. 

See  DBFoeinoN:  Etidekcb;  Exceptions; 
Jury;  Justices  of  the  Pbaob;  New 
Trial;  Nohbdit;  Witne88K8. 

L  Aboument  of  Counsel. 

1.  The  use  of  a  chalk  diagram  for  Ulns* 
tratlon  of  argument  is  matter  of  discretion 
for  the  trial  court. 

Bogera  v.  Eenriek  (N.  H.)  249 

2.  The  fact  that  defendant  amended 

his  pleadings  during  the  trial,  by  setting  up 
an  addtiooal  or  more  specific  defense,  is  not  a 
proper  subject  of  comment  by  theplaint- 
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Ifl'a  counsel  to  the  jniy*  ud  should  not 

influence  their  verdict. 

litflv.  Fiake{MaM.)  748 
8.  The  plaintiffs  eonDBel,fn  his  argument, 
stated  a  fiact  which  was  not  in  proof.  It 
was  but  a  single  remark,  and  promptly  dealt 
with  by  the  court  Held,  that  an  exception 
will  not  lie*  although  one  will  where  coun- 
sel persistently  travel  outside  the  proof, 

Bea  V.  Ilarnvgton  (Vt.)  724 
4.  Ad  allnalon  ofconnael  to  the  tmpor- 
tHDce  of  the  case  to  his  client,  not  found  to  be 
na&ir  or  prejndieiai  in  fact,  held,  not 
to  be  of  such  a  character  as  to  show  a  mls- 
trl*l  as  a  matter  of  law. 

GauU  V.  Omeord  RB.09.0S,H.)  2S4 

II.  Bt  Rkfkrke. 

Q.  The  finding  of  a  referee,  that  the  evi* 
denee  was  bo  canflietbuf  that  he  was  unable 
to  reach  a  satisfactory  decuslon,  will  stipport  a 
Judgment  in  fkvor  of  party  not  naviny 
Duraen  of  proofl 

Oumminga  t.  Emuek  (N.  H.)  72 

in.  juiiT.  • 

6.  Where  there  was  no  intermeddUns 
with  juror  or  misconduct  on  his  part,  a  casual 
remark  of  a  stranger,  overheard  by  juror  and 
not  calculated  to  influence  hts  mind,  is  not 
ground  fdr  new  trial. 

(hvHei  T.  Merehanti  (Mass.)  &0S 

IT.  LnrKuoTiQHs;  Tbbdict. 

7.  An  inBtmetion  which  assumes  a  fact, 
and  which  is  not  appUcmUe  to  the  facts 
found,  is  properly  refused* 

Pratt  r.  Amhent  (Hass.)  197 

8.  When  whole  evidence  goes  to  negative 
fact  relied  on  and  there  is  only  a  mere  surmise 
of  its  existence,  an  tnatmetion  that  there  Is 
BO  eridenee  legally  sufficient  to  establidi  the 
Issue  is  proper. 

Garter  v.  Goff(Uu8.)  570 

9.  Apartr  must  show  that  he  was  In- 
Jured  ay  the  charge,  where  the  only  error, 
u  any,  was  that  It  was  Inapplicable. 

Ganfisld  V.  Sard  (Vt.)  851 

10.  A  request  must  be  wholly  sound,  in  or- 
der to  make  available  an  exception  to  a 
reftisal  to  comply  with  it. 

Sea  V.  Harrington  (Vt)  624 

11.  A  ifeneral  verdict  will  frequently 
and  perhaps  ordinarily  ascertain  and  fix  th« 
ricbtB  and  obligations  of  Mrties,  and  when 
this  Is  manifest  general  verdicts  are  proper. 

/oAnsm  V.  Sii^iim  (Coon.)  179 

12.  When  the  general  Iwne  and  special 
pleas  are  pleaded,  and  a  verdict  is  found  for 
the  platntifr  on  the  general  Issue,  which  clearly 
could  not  have  been  so  found  it  any  of  the 
special  pleas  had  been  supported,  the  verdict 
is  in  effect  a  verdict  for  the  plaintiff  on  alt 
the  pleas. 

BurOiek  v.  Burdiek(B.  I.)  861 

13.  The jpraotiea  obtains  generally  In  this 
Btate,  to  dureet  the  Jury  to  retnm  a  ver- 
dict upon  each  of  sevenu  distinct  eonnts 
embracing  Independent  matters,  rather  than 

JLX.  B.,T.  I. 


to  obtain  the  required  infonnatlon  br  i». 
qoinr  of  the  Jury,  or  by  framing  ^edsl 
vermctst  although  either  modenu^hea 
sorted  to. 

JohniM  V.  Wggm*  (Conn.)  XH 

14.  After  a  verdict  has  been  reearM 
and  the  Jnry  have  separated,  tbs  eats 
may  be  reeonunltted  lo  them  for  the 
tion  of  a  mistake  in  the  verdict 

Dearborn  v.  NevthaUOi.  H.)  M 

15.  Whether  Justice  requires  a  »■ 
committal*  and  whether  Injostice  Rob 
from  It,  are  qnestions  of  fiiet,  lo  be  dr^ 
tennined  at  the  trial  term.  H. 

TKOVER  AND  OONVEBSIOH. 

1.  Selsnre  by  sheriff  will  becoimniai 
by  plaintiff,  although  writ  not  rstnntedinto 
court. 

Dawe»  V.  Berry  (Me.)  W 

2.  Facts  establishing  trover  considered* 
BouttoOlY.  Harriman^Vl.)  «I 

8.  Bees  are  iSsne  natorm  and  nutil  it 
claimed  are  only  owned  rations  soH.  Tnra 
will  not  lie  against  a  stranger  who  a^tropriiiid 
a  hive  on  land  not  belonging  to  the  pUntif 

BsnvfA  v.  Own  (R  X.)  K 

4.  "Bf  statute,  S  2188,  trover  sarylTssi 

(Vt)  e 

5.  The  husband  alone  is  liable  &r  At 
wrong^fbl  detention  of  propoty  by  ^ 
wife,  which  was  delivered  ui  sipsoeioba 
in  his  presence,  with  his  approval,  ssd  it 

talned  for  their  use. 

DohcTty  T.  Madgea  (Tt.)  W 

6.  The  descriptioa  in  the  writ  wm  bt 
snfflciently  preewo  to  show  theidsstttrit 

the  property. 

Pond  V.  Baker  (Vt)  W 

7.  The  report  of  a  commlltee  in  an  aciici 
of  trover.  In  which  an  attachmeat  ImbbI,  k 
not  admissible  as  evidence  on  the  (p» 
tlon  of  the  value  of  the  attached  pn^ieitf,  iii 
suit  on  the  bond  given  on  release  of  sucfa  pnp^ 
erty  against  an  obligor  other  than  the  d^od- 
ant  in  the  original  suit 

Trubee  v.WAeeter  (Conn.)  IK 

6.  The  penal  sum  named  In  a  bead  f« 
release  of  attachod  proper^  is  not  frim 
puit  evidence  of  Uie  value  of  a  part  of  tbel^ 
tached  property.  £ 

9.  Taking  a  chattel  mortgagee  for  brack 
of  condition  la  to  be  considered  la  adtip- 
tion  of  damages  in  trover  \n  jaortpg* 
against  third  person;  plaintiff  ii  esthMB 
damages  only  for  the  taking  andforlfcede 
tention  up  to  that  time. 

DaJuU  V.  Booker  (Mass.) 

TRUSTEE  PROCESa 
Sbb  Oabhububiit, 

TRUSTS. 

I.  Ckbation;  Validitt;  OoasTRiti"* 
IL  Tkubtebs;  PowBBSi  CoartsuM 
TtL  JoniT:  Fobbigh  TBcansa. 
IT.  Acnoira. 
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Sn  Chamtiss;  Dbtibb  astd  Lboact;  Ex- 

BCDTOBS  AMD  ADXIMIBTBATOBS;  MOUT- 
eAGB  VU. 

L  Cbbatioh;  Yaliditt:  OoKsntucmni. 

I.  ProTisfonglTlQg  whole  Mtatetocertafn 
monm,  **  tMBxaaiag  that  they  will  not  fiiil 
to  do  for  another  son  as  their  fralernal  re- 
gard may  require,"  does  not  create  a  trust 

and  )8  not  Incumbrance  on  real  estate. 

Sou  T.  iViw  (Mass.)  750 

3.  XIxpreM  tm«t  In  realty  cannot  be 
proTed  by  p»rol«  in  cue  to  eslabliab  or  eo- 
lOTce  tnuL  Fact  that  agreement  sued  on  In- 
ddentally  InTolves  a  trust  will  not  prevent 
proving  contract. 

Todd  V.  Munmm  (.Conn.)  821 
8.   A  ▼olnnta.ry  settlement  In  trust, 
without  reservation,  is  irrevoea>ble*  except 
{or  mistake,  fraud  or  undue  Influence.' 

£ej/€»  V.  CarUon  (ifass.)  916 

4.  While  the  condition  in  a  deed  of  trust 
for  creditors,  fixing  a  definite  time  within 
which  a  creditor  mnst  come  in,  will  be  en- 
forced, yet  a  provision  glTiog  to  trustees  the 
power  to  extend  shoula  be  reasonably  con- 
strued to  mean  successive  extenrions,  and  not 
held  to  be  exhausted  by  a  single  extension,  or 
void  because  not  endorsed  in  writing  accord- 
ing to  the  strict  terms  in  the  deed. 

liatSonal  UntonBankr,  Oopeiand 

(Itass.)  696 

n.  Tbubisbb;  Fowbbs;  Coufehsation. 

6.  Even  If,  In  the  first  Instance,  the  expedi- 
ency or  propriety  of  measures  to  be  adopted 
In  the  management  of  a  trust  are  to  be  de- 
termined by  the  trustee,  yet  an  a.bnse  of  their 

Sower  may  be  inqoiriBd  into  and  reme- 
led  by  a  court  of  equity. 

Cases  cited  (Mass.)  603 

6.  It  Is  the  general  rule  that  when  invest- 
ments are  made  in  property  of  a  permanent 
eharaetor  and  not  la  termloable  securities, 
the  loss  or  gain  in  auch  faiTestmeuts  is  that  of 
the  eorpns  of  the  estate. 

Cases  cited  (Mass.)  874 

7.  Wbere  a  trustee  has.  within  his  au- 
thor!^ and  discretion.  Invested  in  termi- 
nable securities,  such  as  municipal  and 
corporate  traods,  at  a  premium,  it  is  proper 
for  him  to  retain  from  the  actual  income 
or  annual  interest  upon  such  securities,  such 
amounts  as  will,  at  the  date  of  the  maturity 
of  thflsacuritles,  leave  the  original  emital 
intact,  and  to  pay  over  to  a  lUb  bene- 
fldary  only  the  net  income  remaining 
after  such  deductions,  although  at  the  time  of 
account  filed  such  securities  were  at  a  higher 
premium  in  the  sto(^  markets.  Solmet,J.^A\ar 
uotlng. 

Nma  England  TnM  (h.  v.  EaUm 

(Mass.)  873 

8.  WberetruBteesuoderBwIllhaverendered 
account  which  has  been  allowed,  charging 
themselves  with  moneys  of  the  estate,  tbe 
account  Is  conclusive  between  them  and  tbe 
cettuis  gtis  tnisi.  In  an  action  on  their  probate 
bond. 

RuteltY.  Granger  (Maaa.)  433 
».  X.  B.,  T.  L 


9.  A  trustee  under  a  will,  to  carry  on  a  mana- 
faciuring  business,  may  charge  oommia* 
sions  on  sales  of  goods.  In  pursuance  of  aa 
arrangement  existing  before  testator's  death. 

TurnbuU  v.  Pomeroy  (Mass.)  203 

10.  A  trustee  may  be  allowed  an  additional 
sum  for  extraorcUnavy  aerrlcM  which  it 
was  not  bis  duty  to  render. 

Cases  cited  (Mass.)  904 

III.  JODIT;  FOBBIGN  TBtTBTBEB. 

11.  Where  powers  coupled  with  a  trust 
are  given  to  two  or  more  to  be  executed  by 
them  jointly.  If  one  rwuntaces  tbe  other 
or  others  will  take  the  power  as  If  It  were 
originally  given  only  to  them,  to  tbe  end  that 
the  trust  may  not  fail  of  execution  or  suffer 
detriment  or  delay. 

Pedtiim  of  Bailey  (R  I.)  178 

13.  Trustees  take  as  Joint  tenants. 
FrankUn  JjutUutionfor  Savingt  v.  Peopl^e 

Bavingt  Bank  (R.  I.)  23 
18.  Nonresident  tmstee«  holding  no 
bust  property  in  this  State.  Is  not  liable  to 
taxation  in  town  in  this  State  where  eettui 
que  tnut  resides,  under  P.  S.  chap.  ^ 

Anthony  v.  CanoeU  (R  I.)  808 

ly.  AcnoNS. 

14.  The  surplus  Id  the  hands  of  mort* 
g>a^*ee  may  be  recovered  at  law  as  well  as  in 
equity;  and  tbe  Statute  of  Limitations  will  ap- 
ply to  the  right  of  recovery  without  detnand; 
and  the  pendency  of  an  action  to  set  aside  an 
alleged  fraudulent  conveyance  of  the  equity  of 
redemption  will  not  suspend  the  Statute. 

-  Beynolde  v.  Hsmmy  (R.  I.)  868 

USE  AND  OCCUPATION. 

SeB  LABPI.OBD  ASD  TBHAMT  IT. 

No  inconsistency  between  relation  of 
landlord  and  tenant  and  that  of  mort- 
g>asor  and  mortnir**;  morigagee  may 
maintain  action  agamst  mortgagor  for  use  ana 
occupation  upon  a  contract  to  pay  therefor. 
Murray  v.  B^  (Mass.)  516 

VAGRANCT. 

A  complaint  for  being  an  Idle  and  disor- 
derly person  which  follows  the  language  of 
Pub.  Stat.  chap.  207.  %  29,  is  not  insufflclent 
because  omitting  to  allege  that  defendant  had 
any  necessity  of  laboring  or  supporting  her- 
self. 

OoftmoniMcdth  V.  Broum  (Haas.)  484 
VARIANCE. 

Sbb  Plbadimo  VI. 
VENDOR  AND  PURCHASER. 

Sbb  Salb. 

1.  Representations  of  purchaser's 
agent,  which  are  not  absolutely  falsi licatlons 
of  fact,  are  merely  expressions  of  opinion,  as, 
that  the  land  bad  been  sold  for  taxes,  and  was 
valueless;  but  that  there  were  no  buildings  upon 
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It,  being  uoaccoinpuiIedt^uyoiroiiiiutaiiOM 
of  ftict,  are  fraudulent. 

(ktrlion  T.  Boekport  lee  Go.  (Ue.)  474 

8.  Uuder  an  oral  contract,  a  broker  is 
entitled  to  compensation  If  he  substantfally 
effects  a  sale  bj  procarioc  and  IntroduciDg  a 
purchader  to  vnom  the  owner  mUs  the  lana 

^  Jkmondi.  atainmOILuiL.)  588 

VERDICT. 

Sn  Chimtnai,  Law  IY;  E<irrrTT  34;  Iir- 
TOXiCATDia  LtquoB  89;  Tiiiai<  IV. 

volunteers. 
Bkb  Militia. 

VOTERS  AND  ELECTIONS. 

SsB  Officb  and  Ofticbb  L 

1.  One  whose  name  has  been  wrongfully 
erased  from  the  register  of  voters  of  a 
town  mar  maintain  an  action  against  the 
selectmen,  iHiether  he  appealed  or  not  be- 
fore them  within  the  time  for  r^stration.  to 
request  that  his  name  be  put  upon  the  list 
or  be  continued  thereon,  at  a  meeting  held 
for  receiTing  evidence  of  the  qualification  of 
voters;  and  this,  although  there  were  highly 
penal  prorisions  in  the  statute  in  relation 
to  such  legistratlon  of  voters.  P.  8.  chaps.  6, 7. 
Lamed -r.  Wheder  QUaM,)  788 

8.  Town  boards  of  regiairatikm*  in  de- 
ciding upon  qualiflcstfons  of  electon,  act  In 
guati  Judicial  character,  and  are  exempt  from 
personal  liability  for  errors  of  Indgment  with 
out  proof  of  malice  or  willful  dunigard  of 
duty  in  refufling  to  r^bter  a  duly  entitled 
elector. 

Perry  v.  Reynolda  (Conn.)  647 

8.  The  Act  of  June  14. 1681.  relating  to  the 
production  of  packages  of  Totes  by  the 

9e<»vtary  of  State  before  the  court  or  other 
proper  authority,  was  not  intended  to  give 
everybody,  or  eve^  citizen,  or  every  voter  of 
the  county,  an  absolute  right  to  a  re- 
count without  due  cause  shown. 

Peanon  v.  Sortm  (N.  H.)  158 

WAGES. 

Seb  Guarotan  and  Ward  1 ;  Mabtbb  akd 
Bkbtakt  I 

WARD. 

BBB  QUABDIAIT  AKD  WaBD. 

WAREHOUSEHAH. 

The  owner  of  goods  may  recover 

tbem  in  repelvin  from  a  warehouseman  to 
whom  they  had  been  pledged  by  a  broker, 
wtio  procured  possession  of  them  ft>andu< 
lently  for  the  purpose  of  selling  them  to  an 
undisclosed  principal,  when  in  fact  there  was 
no  principal,  although  a  sale  had  been  entered 

K.  B.  B.,  T.  I. 


on  the  owner's  hofikM  as  a  sale  direedj  to  the 
broker. 

BotOiffr.DaaiiigerQaam.)  S08 

WARRANT. 

Sbb  Sbaboh  Wabbaxt. 

WARRANTY. 

BXE  SalbIIL 

WATER  COUPANIEa 

1.  Interests  In  water  may  be  taken  for  p«b- 

Uc  ottlity. 

Eamor  v.  Bar  miH>OT  Water  Oo.  (fife.)  Ml 
8.  Legal  taking  of  private  property  under 
eminent  domain  must  be  evidenced  by  writ- 
ing describing  estate  taken,  and  this  rule  ap- 
plies to  taking  of  interesu  ia  water  as  well  as 
in  land.  l±. 

WATERS  AND  WATER  COITRSES. 

See  Fish  AKD  Fishebibs  ;  Mnxs  kS\>  Dams. 

1.  TnterestB  in  witter  mqr  be  taken  for  pvb- 
11c  utility. 

Uamar  -9. Bar  Earbor  Water  Co.  (Me.)  6&1 

3.  Legal  taking  of  private  property  under 
eminent  domau  must  be  endeoced  by  wriu 
ing  describing  estate  taken,  and  this  mle  ap- 

Elies  to  taking  of  interestsin  water  as  wdl  as 
1  land.  Id. 

8.  When  a  claimant  of  an  aqueduct  title 
uses  the  water  without  an  actual  promise,  ex- 
press or  Implled.topayfor  the  use,  assumpBH 
on  the  fiction  of  a  promise  implied  by  law  is 
not  an  appropriate  form  of  action  for  aet- 
tling  the  disputed  title. 

mnh  Banerm  Water  Co.  v.  Mete^ 

(KH.)  9SS 

4.  Riparian   proprietor   on  natmal 

stream  should  use  water  so  that  those  bdow 
may  have  natural  flow,  subject  to  necesaaty 
Interruption. 

Ware  v.  AUen  (Mass.)  739 

5.  The  owner  of  the  soil  over  wblch 
another  has  an  easentent  of  flowmga  is 
entitled  to  the  herbage. 

Cases  cited  (Mass.)  449 

6.  A  person  having  the  right  of  flow- 
age  through  another's  land,  while  not  ex^- 
cming  his  right,  has  no  ri|^t  to  iBterftire 
with  ordinary  farm  lences  nuinlalned  by 
the  owner  of  the  servient  estate  for  the  pro- 
tection of  his  land. 

8miA  V.  LangotBoid  (Mass.)  449 

7.  In  1746,  pursuant  to  a  vote  of  the  freemen 
of  a  town,  the  town  clerk  conveyed  to  a  par* 
chaser  a  beach  property,  taking  from  him  a 
bond  to  the  town  treasarer,  providing  that  the 
InhaUtaats  of  the  town  shoold  have  the  right 
to  take  from  the  beach,  sand,  seaweed,  Bhdb 
and  drift  stufl.  Held,  that  the  suocessM-  in 
title  to  the  purchaser  could  maintain  trespass 
q.  c.  f.  against  an  inhabitant  of  the  town  for 
asporting  sand,  and  the  reservation  or  stipula- 
tion was  no  protection  to  the  defendant 

JUmpm  BoepUai  v.  Oarter  (R  L)  Sn 
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WAY& 

L  Establishment;  DsDiOATimr:  Fu- 
se hiptiun. 
n.  Latino   out;  PBOCBBDuras;  Dam- 

AOEC8. 

nr.  Appeal. 

IV.  Repairs. 

V.  Title  to  Fee;  Obstbdctionb. 
VL  DBracTiTB  Wats;  Liabiutt. 
VII.  Pbitatb  Wats. 

8bb  Bbidobs;  EasShent;  Railboad  Cox- 

PAHIS8. 

I.  ESTABLIBRUKNT;  DEDICATION;  PRESCRIP- 
TION. 

1.  Land  within  Umita  of  a  lay  out  and  alter- 
atioD  of  a  street  becomes  part  of  the  street  on 
Mceptanee  of  the  lay-out  by  the  borough, 
Botwithtiandlae  an  ajnwal  by  one  owner 
from  the  award  Is  pendiog. 

Meu&r  Y.  WUdman  (Conn.)  895 
8.  Beatrietion  in  deed  against  butldiog 
on  part  intended  for  future  street  will  not 
amount  to  dedication;  measure  of  compensa- 
tion when  taken  for  street. 

Central  Land  Co.  y.  Providines  (R.l.)  878 

8.  A  preacription  presnmtoses  a 
grant,  and  ought  to  be  continued  according 
to  the  intent  of  the  original  creation. 

Cases  cited  (R  I.)  807 

IL  LATiNa  OUT;  Proceedings:  Dahaobs. 

4.  The  entry  upon  land  by  a  city  for  eou' 
Btraetlnf  a  seweror  way  must  be  after  and 
not  before  the  taking  of  the  land;  yet  where 
the  city  has  legally  done  some  work  on  the 
iHOd,  resumption  of  such  work  within  two 
fears  will  not  render  it  liable  to  trespass,  under 
ihe  statute. 

Waen  •v.Oitu  of  Ifew  Bedford  (Idiaa.)  754 

5.  Under  Pub.  Stat.  chap.  118.  S  125.  au- 
thorizing the  construction  of  "a  highway  or 
townway"  tt«roaa  a  railroad  preTlously 
constructed,  when  convenience  and  necessity 
require  a  footway  may  be  instructed. 

Bottm  AA.B.B.  Oo.y.  Botton 

(Mass.)  94 

6.  Where  town  surveyor  began  to  build 
road  within  two  years,  as  required  by  statute, 
andoffloersof  town  have  prodded  from  time 
to  time  to  complete  other  parts  of  way,  with 
acquiescence  of  town,  there  was  a  sufficient 
entry  for  purpose  of  construction. 

Gilkey  v .  Watertown  (Mass.)  608 

7.  Petition  to  counter  commiaaionera 

to  lay  out  must  state  termini;  otherwise  com- 
missioners have  ixp  Jurlsdlctino,  and  proceed- 
ing will  be  quashed  on  certiorari. 

MatfyrdY.  Gmn.  <^Arwntook  County 

(Me.)  688 

8.  Proceedings  of  county  commissioners  held 
Tegular  as  to  retnni«  etc,  under  R.  8.  chap. 
16.  g  5;  chap.  74.  g  6. 

State  T.  Coun^  Oornn.  «f  OunOerland  Co. 

(Me.)  660 

9.  In  an  action  a^inat  a  town  for  in- 
Juries  upon  a  highway,  the  fact  that  Uie  ae< 
lectmen's  certificate  the  laylnE  out  of 
the  highway  was  not  r«tiinwd  to  Iac  town 


clerk  and  recorded,  as  reqalred  by  G.  L.  chap. 
61,  g  14,  until  after  the  expiranon  of  thirty 
days,  will  not  avail  the  defendant  to  ahow 
that  there  wa<>  no  lesal  highway. 

Jtandall  v.  Conaajf  (N  .  ti.)  844 

10.  In  proceedings  to  define  bonndarlea 
and  locate  anew  an  old  townway,  if  courses 
and  distances  in  report  of  commissioners 
show  discrepant^  between  their  Intention  to 
locate  and  the  description  In  a  plan  referred 
to,  it  is  a  mere  error  of  description  which  will 
not  render  location  Invalid;  record  furnishes 
means  of  correction. 

Ottkey  V.  WaierUywn  CMass.)  608 

11.  A  railroad  company  Is  entitled  to 
damagea  for  land  taken  In  locating  ways 
aeroaa  its  track.  In  assessing  bu(£  dam- 
ages the  use  which  the  company  may  reason- 
ably be  expected  to  make  of  its  located  limits 
may  be  taken  Into  consideration,  but  not  Inter- 
ference and  inconvenience  occasioned  to  Its 
business,  or  its  increased  risk  In  running  Its 
trains. 

P&rttand    R.  B.  S.  Co.  y.  Deering 

(M&)  475 

ni.  Appeal. 

18.  No  appeal  Ilea  from  refbaal  of  city 
conncil  to  lay  out  way,  where  charter  gives 
exclusive  autooritT  to  council  and  general 
statutes  provide  only  for  appeal  from  "munic- 
ipal officers,"  defined  to  be  "mayor  and  alder- 
men." 

OUy  of  Biddeford  v.  Gouniy  Gmn.  of  York 
Co.  (Me.)  861 

18.  Land  of  Awastakenfor  aUs'hway. 
Pending  the  proceedinga  of  condemna- 
tion, A  sold  the  land  to  B,  who  claimed  dam- 
ages from  the  town  for  the  taking.  From  the 
decree  awarding  compensation  both  A  and  B 
appealed  to  the  court  of  common  pleas.  Held» 
that  A's  appeal  was  improper  and  should 
have  been  dismissed  at  the  request  of  Uie  ap- 
pellee. 

Oentrat  Land  Co.  y.  Proeidenee  (R.  I.)  878 
Butta  Y.  Same  (R  L)  678 

14.  When  an  appeal  Is  taken  and  prose- 
cuted, under  R.  8.  chap.  18.  from  the  deci- 
sion of  county  commissioners  In  locat- 
ing and  laying  out  a  way,  any  person  ag- 
gneved  at  the  commissioners'  estimate  of  dam : 
ages  may  file  notice  of  appeal  therefrom  at 
any  time  within  sixty  days  after  final  deci- 
sion in  favor  of  such  way. 

Boston  (ft  Maine  B.  K  Co.  T.  Oomn.  <^  York 
County  (Me.)  765 

15.  Objeetiona  which  go  to  formality  of 
proceeding,  and  do  not  affect  jurisdiction  of 
commlssIoDers,  may  be  cured  on  petition  for 
eer^orari,  on  which  whole  proceedings  may 
be  questioned.  By  statute,  entry  for  purpose 
of  constructing  any  part  of  way  Is  deemed  a 
tf^^'"g  of  fUT  lands  Intended  In  the  laying 
out  or  alterations  made  upon  the  same  pett 
tions. 

GHkej/  T.  Watertown  (Mass.)  608 

IV.  Repairs. 

16.  Highway  anrreyora  cannot  dig 
for  materials  suited  for  the  making  or  re- 
pairing of  ways,  upon  land  outside  the  limits 
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of  the  war,  onleM  It  1b  nalnelowd  and  nn- 

cttltlTated. 

HUfanan  t.  iMaby  (He.)  843 

V.  Title  to  Fee;  Obbthuctions. 

17.  A  deed  bounded  the  premlsea  by 
the  eeaterof  a  road,  and  following  the  de- 
scription appeared  these  wmds:  "Excepting 
the  roads  laid  out  over  saidluids."  Hela:the 
deed  conveyed  the  fee  within  the  limits  of  the 
way,  vobjeet  to  theeMement  of  the  public 
Id  the  way.  Id. 

19.  Orant  of  ri|rht  of  way;  when  person- 
al it  Is  not  asslgaable  or  inheritable,  and  can- 
not pwMM  to  a  trastee  in  insolTencw-  or  to 
a  c<»poration  succeeding  the  IndiTidiial  gran- 
tees. 

EaU  T.  Anutronff  (Conn.)  881 

30.  The  owner  of  land  upon  a  public  way 
may  lawfully  plant  ornamental  or  shade 
trees  within  the  limits  of  the  way,  if  the  public 
use'ts  not  thereby  obotructed  or  endangered; 
and  highly  surr^ors  who  destroy 
suoh  trees  without  reason  or  necessity  are 
trespasserss 

WeOman  t.  XHeket/  (Me.)  843 

31.  One  faavinlg  r%lit  of  way  »ppnrte- 
nant  to  his  land  mmy  remove  unlawful  ob- 
stmetions;  Intention  to  make  unjusdflable 
use  of  way  at  future  time  does  not  make  him 
a  trespasser. 

Saye*  t.  J)e  Vito  (Mass.)  749 

S3.  Reservation  in  deed  from  the  Com- 
monwealth reserriog  passageway  in  Back 
Bay  District,  construed,  and  held,  that  in- 
formation by  the  Commonwealth  will  lie  for 
the  removal  of  obstructions,  although  all  abut- 
ting owners  have  released  their  rlf^bts. 
Sarbor  <&  Land  Gtmm.  t.  WWianw 

(Mass.)  869 

VI.  Defective  Watb;  Liabilitt. 

38.  Defendant  eztendeda  public  paved 
sidewalk  in  front  of  his  factory,  and  five  feet 
from  the  street  line  located  ao  open  area  five 
feet  deep,  adjoiulng  the  continued  sidewalk. 
Held,  be  was  liable  In  damages  for  an  injury 
to  the  plaintiff,  who  fell  into  the  area  Id  the 
night-time,  while  searching  for  her  child,  sup- 
p(Med  to  be  Id  defendant's  factory. 

Orogan  v.  8ehi^  (Conn.)  806 

24  LlablUty  for  neellgenee  fai  maintaining 
excavation  near  bfghway. 

Cases  cited  (Conn.)  808 
25.  Liability  of  landowner  to  trespasser  for 
Injury  resultlDg  from  dangerous  condi- 
tion of  his  premises,  or  foi  an  unguarded 
excavation. 

Cases  cited  (Conn.)  811 
SS.  If  a  landowner  allure  another  upon 
his  premises  by  malntalDlng  ao  apparent  pub- 
lic way,  he  will  be  liable  for  damages  re- 
sulting from  an  unguarded  excavation  ad- 
jacent thereto. 

Orogan  v.  Stride  (Conn.)  805 

27.  The  dan^rons  character  of  an  ex- 
cavation near  the  highway,  rather  than  its 
exact  location,  will  determine  theliabU- 
Ity  of  the  defendant,  and  the  question  of  negl  i- 
gence  Is  for  the  jucy.  Zd. 
n.  X.  B..  T.  L 


28.  The  giving  of  the  written  notice  pre- 
scribed by  statute.  Laws  1h88,  p.  2U3,  b  a 
condition  precedent  to  the  right  to  m^- 
taln  an  action  for  damages  against  a  rallrotd 
company,  based  upon  Its  vtatntovy  liafail. 
Ity,  for  an  injury  alleged  to  have  been  caused 
by  the  defendant  s  track  creating  a  defect  In  a 
highway. 

Fiddt  V.  BarOnd  A  WtOianfield  Bom 
B.a,Oo.  (Ccnm.)  8!3 

Vn.  Pbttate  Wats. 

A  tract  of  land  bounded  east  and  west  bv 
highways  was  platted  into  house  lots  aai 
streets.  A,  an  owner  by  purchase  of  sev- 
eral of  these  lots,  broug^ht  trespass  9«an 
davsum  against  B,  who  had  purchased  one  of 
them,  for  using  the  platted  street  in  froot 
of  the  lots  of  A  and  B  as  a  means  of  access 
to  a  house  and  lot  owned  by  B.  situated  on  the 
east  side  of  the  east  bounding  highway  and  not 
on  the  plat  In  question.  Held,  that  A  was  eft- 
titled  to  recover*  notwithstanding  B  psaal 
over  or  along  his  lot  on  the  plat  in  gnng  to 
and  from  his  bouse. 

Brighiman  v.  Ohajdn  (R.  I.)  807 

WIDOW. 

Sbk  Dbtibb  axd  Leoact  VII;  Dowel 

WIFE. 

SXS  HUBBATO  ABD  Wm. 
WILL. 

L  Tbvtamkittabt  Capacitt;  Uhduk 
Influence. 

II.  ATTSeTATION. 

III.  Revocation. 

IV.  Probate;  LrrioATnra  Wilia 
v.  Pabticuxak  Case. 

8kb  Devise  and  Leoact;  Exkcutom 
AND  Administrators. 

I.  Testambntabt  Capacitt;  Unduk  lHn.c- 
ence. 


1.  Probate  of  will  Is  not  evidence  of  i 
tal  capacity,  on  collateral  Issue;  decree  of 
probate  f^urt  not  admissible  as  evidence  of 
capacity  of  test&tor,  in  suit  hy  devisee  to  set 
aside  a  mortgage,  on  ground  to.  wantof  capac- 
ity in  testator  to  convey. 

Brigham  v.  Fanervieafher  (Mase.)  7S6 

2.  Testator's  extreme  age  and  allied  spirit- 
ualistic communications  from  first  wife 
through  his  second,  held,  ender  the  facts, 
Bufflclent  evidence  of  undue  influence. 

Ba^/iie*  t.  Spaulding  (Haus.)  9U 

II.  Attestation. 

8.  It  is  not  necessary  that  testator  and 
subscribing  witnesses  sign  in  the  pres- 
oiee  of  mch  other. 

WMi  V.  Adams       H.)  9 

4.  In  Rhode  Island  the  witnesses  toa  viQ 
must  subscribe  their  names  in  the  presence 
of  the  testator.  Acknowledgment  by  a  wit- 
ness in  the  presence  of  the  testator,  of  the  wit- 
ness' signature  affixed  in  the  testator's  absence. 
Is  a  nullity. 

Bawtiuktt  T.  BaBtm  (B.  L)  ISl 


Digitized  by 


Google 


Will  in.  IV.  V. 


WmrBse  I.  IL 


m.  RVTOCATItnT. 

0.  The  N.  H.  Stotnte.  G.  L.  ch.  108.  %  14, 
provides  the  onl^  mod*  by  which  a  will 
can  tw  reroked.  and  cinirbi  cannot  accept  even 
a  deflalre  iDtention  to  perform  the  pceecribed 

act  for  the  act  it&elf. 

SoiU  T.  Woitt  {N.  H.)  647 

6.  OomvaTinff  a  pwpt  of  the  ««t»t«  in- 
dleatm  a  ensjiee  of  parpoae  In  the  testa- 
tor as  to  that  part,  but  suffering  the  will  to  re- 
main  nneaneeied  erlnces  that  his  inten- 
tion Is  unchanged  with  respect  to  other 
propertj'. 

Caaes  dted  <N.  H.)  S59 

7.  Oral  declarations  of  testator,  that  he 
understood  his  will  was  reroked,  are  not  com- 
petent; nor  are  such  declarations  competent 
upon  testator's  inlention  not  to  pass,  07  his 
will,  after  acquired  real  estate. 

Sottt  T.  Bom  (K.  H.)  M7 
6.  A  will  and  codicil  of  a  woman  are  re- 
voked hj  her  subsequent  marrlagfe. 

Blodgett  T.  St*are  (Moss.)  883 
mdgett  T.  Fotier  (Mass.)  883 

9.  Rule  that  renarriaffe  acts  as  revoca- 
tion of  a  will  is  abrogated  by  statutory 
provision  entltline  widow  and  children  not 

Srovlded  for  by  wilT,  to  same  share  In  estate  as 
testator  had  died  intestate. 
HoUtv.  RoilH^.  H.)  547 

10.  Where  will  Is  not  shown  to  have  been 
expressly  revoked,  no  subs  quent  changes 
la  drciuutancca  of  deceased,  as,  his  second 
marriage,  death  of  some  of  hts  children  and 
legatees,  or  alienation  of  cert^n  property,  will 
operate  as  a  revocation  hy  Implication.  Id. 

11.  Partial  revocation  only  produces  an 
ademption  of  the  subject  of  the  devise,  and 
thus  limits  the  operation  of  the  will  to  the  ex- 
tent of  the  revocation.  Id. 

13.  The  fact  thai  a  will  Is  found  with  mem- 
<^randa  and  unexecuted  papers,  evldenciofr  an 
inchoate  intention  to  make  another 
will,  does  not  effect  a  revoeationt  under 
Ot.  L.  chap.  Ids,  §  14.  providing  the  manner  in 
which  wills  may  oe  revoked. 

Cases  cited  <N.  H.)  658 

IV.  Pbobatb;  limoATiRa  Wills. 

13.  A  decree  of  the  probnte  court  admit- 
ting a  will  to  probate  is  final  and  con< 
elusive  upon  ail  the  world,  until  revoked  by 
the  court  whichpassed  it. 

WolMtt  V.  Wolcoa  (Mara.)  313 

14.  It  cannot  be  reviewed  by  writ  of 
error  or  e0rf£>ran,norbe  set  aside  In  equity 
for  fraud.  Id. 

19.  A  certified  copy  of  a  foreign  will,  at< 
tested  by  the  register,  with  tue  certificate 
of  the  prealding  judge  of  the  orphans' court  to 
the  official  chara^r  of  tbe  register.  Is  a  com- 
pliance with  U.  B.  R.  8.  g  905,  and  Is  admis- 
sible In  evidence. 

Cases  cited  (N.  H.)  171 

tS.  On  an  anpeal  fr<nn  the  probate  of  a 
vlll.  the  appellant  cannot  be  a  witness 
nnlesB  the  executor  testifies, 

Wekk  T.  A(lain^  (S.  H.)  69 

H.  &  It.,  V.  T. 


17.  Seas.  L.  18«2,  p.  148,  does  not  authorize 
to  be  paid  out  of  the  estate,  costs  and  ex- 
penses incurred  b^bre  tbe  aypolat- 
ment  of  an  executor  and  administrator,  as  ia 
litigating  a  will 

V.  pABTicuLiB  Cash. 

18.  By  statute  (I877,chap.  204),  the  American 
LeigOD' of  Honor  and  the  Knights  of  Pythias 
were  empowered  to  insure  the  life  of  a  mem- 
ber for  the  benefit  of  "the  widow  or  oth- 
er dependents  upon  a  deceased  member," 
and  such  fund  was  exempted  from  liability  to 
creditors.  Certificates  of  insurance  were  is- 
sued by  each  of  the  societies  to  a  member,  pay* 
able  to  bis  wife  and  Hubject  to  such  further 
disposal  as  he  might  thereafter  direct.  Subee- 
quently,  the  Act  of  1883,  chap.  195,  g  3,  added 
to  the  class  of  beneficiaries,  after  the  word 
"orphans,"  "or  other  relatives  of  deceased 
members."  The  wife  of  the  member  so  named 
as  payee  in  tbe  two  certificates  died,  and  the 
member  by  will  bequeathed  the  sum  payable 
on  each  certificate  to  the  claimant,  with  whom 
he  had  made  a  contract  of  marriage.  Both 
funds  were  claimed  by  the  member's  legatee, 
his  mother,  and  his  sister.  Held,  after  tbe 
finding  of  the  superior  court  that  the  legatee 
and  the  dster  vere  not  dependent  upon  de- 
ceased, that  tbe  mother  alone  was  entitled  to 
both  fnnds,  and  the  Act  of  ItfSS,  subsequent 
to  the  contracts  of  insurance,  did  not  entitle 
the  sister  to  any  partof  tbe  funds. 

Supreme  GouneU  American  Legion  <^  Hon- 
or V.  Perry  (Mass.)  715 
Skkt  T.  Any  (Mass.)  715 

WITNESS. 

I.  Affectino  Dbcbdbnts'  Estatbs. 

II.  EXAMTNATIOH;  RsViUnHlNQ  MeICOBT. 

III.  Impeachment. 

IV.  COMFBLLIHG  ATTBUDABCB. 

See  Evidence. 

I.  Affectino  Decedents'  Estates. 

1.  Evidence  of  what  a  deceased  witness 
testified  to  on  former  trialis  competent; 

where  such  witness  made  a  statement  before 
Judge  of  trial  court  In  presence  of  defendant, 
the  testimony  Is  competent  as  some  evidence 
of  admission  by'defendant. 

Pray  v.  Btebbitu  (Mass.)  521 

3.  On  an  appeal  from  the  probate  of  a 
will,  the  appellant  cannot  be  a  witness 

unless  the  executor  testifies. 

WeliA  V.  Adatru  (N.  H.)  59 


IL  Examination;  RspRBSRiNa  Ubuokt. 

8.  Whether  leading  questions  may  be 
put  by  party  calling  witness  is  a  question  of 
fact  to  be  detenalned  at  the  trial. 

Ovood  V.  Sattm  (N.  H.)  114 

4  Brror'cannot  be  predicated  on  mere 
questions  asked  of  witnesses. 

Carpenter  v.  Corinth  (Vt.)  408 

5.  In  an  investigation  by  common  eona- 
^  under  tttat.  IIMS,  chap.  195,  Into  the  con- 
duct of  members  of  a  municipal  bosru.  a 
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witneas  Aould  not  be  eompell«d  to  ftu>> 
niah  erideiuw  which  might  be  mwd 
a««iast  him  in  a  snbsequent  suit. 

Oaborne  y.  WOtcm  (Maee.)  61S 
0.  A  party  disappointed  tn  his  witness  may, 
to  refresh  the  witmesa*  reeoll«etlon,  ask 
him  if  he  has  oot  made  contradictory  stale- 
menis;  but  he  cannot  fwove  snch  atatementi 
by  other  witnesiee. 

SUdreth  t.  Aldrieh  (He.)  .  801 

HL  Ikpbachhemt. 

7.  ETideooe  of  blM  ts  admissible  to  Im- 
peach credibility  of  witoetM;  but  there  Is  no 
usefnl  purpose  served  by  its  admission  upon 
eoUa.teral  laane.  to  show  that  a  curtain  in- 

dictemeot  a^inst  defendant  was  known  by  the 
witness  to  be  untrue. 

GommonuwUth  v.  Sobbs  (Mass.)  541 

8.  A  defendant  in  proceedings,  civil  or 
criminal,  who  testifies  In  his  own  behalf, 
mmj  be  Impeached  like  any  other  witness, 
by  showing  bis  previous  conviction  of  a 
felony. 

State  T.  McGuire  (R  I.)  181 
S.  A  witness  may  befanpeachedby  showing 
eontmry  atatamenta  made  out  of  eonrt. 

Sprague  v.  Briatol  (N.  H.)  112 

10.  A  partj  oaAnot  Impeach  hia  own 
witneaa  by  proof,  through  other  witnesses,  of 
contradictory  statements,  unless  the  witness 
is  one  whom  the  law  obliges  the  party  to  call. 

Eildreik  v.  Atdrich  (Me.)  801 

IV.  OOKPELUHQ  ATTBin>AltCB. 

11.  Where  members  of  water  board,  whose 
conduct  is  to  be  investigated  by  a  committee 
under  Stat.  1888,  chap.  195,  have  been  re- 

H.  B.  B.,  T.  I. 


'WUT  jjn>  FBOCBiB. 

moved  from  office,  and  object  of  f  nrther  tarns- 
tigation  is  to  procure  evidence  for  anotliernilt, 
or  those  remaining  are  moot  qnestloos  of 
no  practical  bearing  on  the  case.  petitloD  to 
compel  attmtdanee  of  witaMMsbatea 
oommittee  will  be  denied. 

0^>ome  V.  WOacm  (Mass.)  518 

WRIT  AND  PROCESS. 

8sB  Acnon  ob  Suit;  Attachvekt;  Br 
EcrmoN;  Sbabch  Wabbabt;  BB(;^nna- 

TIOK. 

1.  Reaaonable  intondasanto  are  made 
in  fiiTor  of  officers'  retuna.  Tlie  pn- 
sumption  of  law  Is  to  favor  of  OuSr  IwaBtv. 
Cases  dtod  (Vt.) 

3.  A  writ  eanaot  ba  aasanded  so  as  to 
anbatitnte  as  defendant  a  partnership  in 
place  of  a  defendant  named  as  a  corpora* 
tion  which  did  not  In  fact  exist,  as  aervloe 
upon  the  supposed  corporation  brought  no- 
body into  court. 

Sawyer  v.  A'«w  York  CltOhing  Oompam^ 

(Vt)  482 

8.  A  defendant  illegally  arrested  in  a 
civil  action  doaa  not,  by  ffi-Hat^  a  ball 
bond,  waive  hia  r^ht  to  i^aot  to  the 
aervlce  of  the  writ. 

Baker  v.  Gopdand  (Mass.)  491 

4.  Although  a  constable  baa  no  anther* 
ity  to  serve  process  Id  a  civil  action na* 
less  directed  to  hi  m.  yet,  where  a  consta- 
ble has  served  a  writ  which  was  not  direc- 
ted to  him  it  may  be  amended  by  ia^erif 
iug  such  direction,  and  thereby  the  service 
made  good. 

Cases  cited  (Me.) 

478 
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EDITORIAL  NOTES  AND  BRIEFS. 


ABATEKEHT. 

Of  viit  of  entry  ^  death  of  defendftnt;  no- 
ttce  to  hem  under  R.  8.  chap.  104. 

(Me.)  m 

Statute  ^vlng  a  remedy  for  negligence  re- 
sulting In  death  gives  an  action  in  cases  of  in- 
atantaneouB  death.  (N.  H.)  168 

ACCORD  AND  SATISFACTION. 

A  composition  deed  made  by  creditors  be- 
comes an  accord  and  satisfaction.  (Mass.)  666 

Debtor's  note  indorsed  by  third  person  for 
sum  less  than  debt,  taken  in  satiafaetion,  is 
good  accord  and  sat^f  action.        (Ife.)  286 

While  the  payment  of  a  sum  smaller  than 
the  debt  and  the  giriog  of  a  receipt  in  full  will 
not  work  a  discharge,  yet  the  slightest  consid- 
eration will  sustain  the  accord  and  satisfac 
tloD;  as,  paymeotlat  a  different  place,  tbe  pay- 
ment of  costs  of  a  suit,  the  witbdrawat  of  a 
plea,  a  threat  to  go  into  bankruptcy,  or  tbe 
givins  of  anything  besides  money,  as  the  debt- 
or's check  or  note.  (Uass.)  219 

ACTION  OB  SUIT. 

S«B  Abatement;  Assault  and  Battbut; 
ASSUMPSIT;  Attacbmext;  Babtardit; 
Bills  and  Notes;  CoNTrauANCE;  Con- 
tract; Costs;  Ejectment;  Executors 
iVD  Administrators;  Hhsband  and 
Wife;  Inscrance:  Jddgmknt;  Libel 
JLND  SlAHDER;  LIMITATION  OF  ACTIONS; 

IiiB  Pendens;  Mandamus;  Municipal 

CORFOBATIONS;  NeOLIOENCB;  PlBADINO; 

Rbpubtih;  Tenoeb;  Trial;  Tbotks 
akd  contebbioh. 

Rteht  to  sue  on  lost  or  stolen  notes,  or  notes 
not  &  possession  of  owner  and  claimed  by 

third  person.  (Mass.)  770 

Right  of  subscriber  to  Invalid  special  stock 
ceriiflcatee  to  recover  amount  paid  therefor. 

(Mass.)  773 

If  a  person  receives  a  paper  which  he  might 
consider  invalid  but  which  he  retains  without 
objection,  and  thereafter  so  acts  as  to  leave  the 
opposing  party  to  believe  that  he  is  treating 
the  service  as  valid,  he  cannot  afterward  rely 
Qpon  the  invalidity  (Mass.)  4(»3 

If  the  service  of  a  writ  is  defective  or  Insuf- 
llcient,  it  is  within  the  discretion  of  the  court 
to  Issue  an  order  for  furOier  service,  under  P. 
8.  chap.  161,  §  84.  (Mass.)  498 

A  special  i^tpearance  upon  an  Ul^l  arrest 
will  not  waive  defendant's  right  to  object  to 
the  service  of  the  writ   (Mass.)  48S 


ADJOUBNKENT. 

See  Comtinuahcb  and  AiuoinuniBiiT;  ■ 
DEFoernoir. 

ADMINISTRATOR. 

Sbe  Ezecutobs  and  AraanuTBATOBa, 
ADimSBIOTO. 

Sbb  Eviobnok. 
ADULTERATION. 

ConsUtutlonallty  of  statutes  relating  to  the 
adulteration  of  milk.  Itote  820 

Appointment  of  milk  Inspectors,  under  P.  H. 
chap.  57,  S  1.  (Mate.)  600 

Authority  of  milk  Inspector,  under  P.  S. 
chap.  67,  §  1,  to  delegate  power. 

(Mass.)  601 

Any  other  person  as  well  as  an  Inspector 
may  institute  a  complaint  foi'  selting  adulter- 
ated milk,  under  P.  S.  chap.  57.  (Aiass.)  507 

Sufficiency  of  complain(,  undo*  Pub.  Stat, 
chap.  67,  for  selling  and  having  In  possession 
adulterated  milk.  (Atess.)  607,  576 

ADULTERT. 

As  bar  to  alimony.  (N.  H.)  116 

Though  verdict  Is  against  wife  on  hus- 
band's  bill  for  adultery,  she  Is  enUtled  to  tem- 
porary alimony  up  to  final  decree. 

2foU  114 

A  husband  is  bound  to  exercise  a  supprin- 
tendence  and  protection  over  bis  wife.  Mere 
passive  acquiescence  will  prevent  bis  obtaining 
divorce  for  adulteir.  <Ma8B.)  485 

Connivance-- Willfully  abstaining  from  tak- 
ing any  step  to  prevent  adulterous  Intercourse 
wul  prevoit  husband  from  obtaining  divorce. 

iiUn.)  m 

ADVERSE  POSSESSION. 

Bee  LnoTATiON  of  Actions. 

AGENTS. 

SebOorporationb;  Cahriers;  Insorakce; 
Principal  and  Agent. 

ALIENS. 

Panper  setdanent  of  naturalized  aliens. 

(Conn.)  42S 

ANIKALS. 

Bi)a  Railroad  Cohfahibb. 

Oonstructlon  of  N.  H.  Gen.  Laws,  chap. 
116,  %  11,  providing  double  duunaior  Injury 
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infltcted  by  don,  as  to  defense  of  contributory 
nefcllgence.  (N.  H.)  57 

Qualifled  property  In  aaimals  feta  ru^urui. 

.   (R.L)  85 

Proceeding  for  taking  up  strays,  under  G.  L. 
chap.  144,  §  10.  (N.  H.)  854 

Kight  to  trover  itss  bees  taken  by  defendant 
on  land  other  than  plidntUTs.        (B.  I.)  85 

ANSWER.  • 

&EB  PiAADnra. 

APPEAL. 

Bee  Ebxob;  ExcBmoHS;  Wats. 

An  appeal  will  lie  from  a  decree  settled  by 
a  single  justice,  although  the  full  court  has 
ordered  a  decree  without  stating  Its  form. 

(Mass.)  869 

Right  of  appeal  from  dectsioos  on  petition 
addressed  to  single  joitlce  of  supreme  court. 

.    (Mass.)  869 

Right  of  appeal  from  decision  of  coanW 
commisdoners  m  laying  out  way,  under  R.  8. 
chap.  18.  (Me.)  785 

CertiBcatfon  of  record  on  appeal  by  judge 
after  term  of  office.  (ConoO  180 

Requisites  of  bond  on  appeal  from  district 
courts,  under  P.  S.  chap.  154,  g  63. 

(Mass.)  S33 

.   Id  action  by  trustee  process.   (Mass.)  B38 
Jurlitdiction  on  appeal  from  distrlctcourton 
filing  bond  not  complying  with  P.  3.  chap. 
154,  g  52:  right  to  ws^Te  bond.  (Mass.)  688 

APPEARANCE. 

See  Action  or  Suit. 

ARBITRATION  AND  REFERENCE. 

Claim  for  damiwes  in  change  of  grade  of 
street  is  not  the  suMect  of  arbitration,  under  P. 
S.  chap.  188.  (Mass.)  489 

Rerocatlon  of  agreement  of  reference  by 
death  of  party.  (Me.)  668 

ARREST. 

Requisltea  of  affidavit  uoder  Pub.  Stat.  chap. 
16d,g8.  (Mass.)  m 

If  the  warrant  is  defective  defendant  may 
resist.  (Mass.)  300 

Authority  of  probate  court,  nader  R.  L.  g 
3085,  to  enfome  ordoB  on  executors  by  con- 
tempt. (Vt.)  817 

A  apedal  appearance  upon  an  Illegal  srrest 
will  not  w^ve  defendant  8  right  to  object  to 
the  service  of  the  writ  (Mass.)  493 

ARSON. 

Sufficiency  of  evidence  to  prove  offense. 

(Mass.)  667,668 
Arson  Is  sufficiently  proved  by  proof  that 
the  building  was  charred  in  a  single  place  so 
as  to  destroy  the  fiber  of  the  woodT 

(Mass.)  567,668 
The  sufficiency  of  the  burning  Is  a  question 
of  fact  for  the  jury.  (Mass.)  668 

V.  S.  B.,  T.  I, 


ASSAULT  AND  BATTERY. 

Physical  touch  Is  not  essential  to  constltate 
an  assault.  ISfM  109 

In  an  action  for  assault  against  a  condactor 
ejecting  a  passenger,  the  recovery  and  dam^es 
should  depend  in  some  degree  upon  the  con- 
duct and  dispoaltlon  of  the  pialutiff.  althoof^b 
not  known  to  defendant.  (Conn.)  303 

An  action  of  assault  and  battery  for  dam- 
ages for  causing  the  death  of  plaintiff's  infsiit 
son  will  not  Ue  at  the  suit  of  the  father. 

(VL)  633 

The  evidence  of  plaintiffs  character  is  ad- 
missible in  action  for  aasaolt  and  battery. 

(Cobil)  MS 

ASSESSMENT. 

See  Taxes. 

ASSIGNMENT. 

Bee  Mobtoaos. 

Asdgnablllty  of  mortgage  conditioned  for 
support  of  mortgagor.  (Vt)  281 

Salaries  of  public  officer;  when  alienable; 
public  policy.  (Cram.)  6<4 

Validity  of  parol  assignment  of  chose  in  B^ 
tion;  delivery.  (He.) 

A  bond  running  to  the  obltMe  or  her  as- 
signs may  be  enforced  by  the  aamtnis^lorof 
the  obligee.  (R.  L)  88S 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

An  asdgnment  exacting  releasee  most  fix 

the  time  within  which  It  must  be  executed. 

(Mass.)  600 

If  the  time  limited  for  accepting  an  assign- 
ment exacting  releases  be  too  long  or  too  short 
It  will  invalidate  the  assignment.  (Mass.)  600 

The  time  limited  by  a  deed  for  creditors  is 
come  In  Is  not  of  the  essence  of  the  deed. 

(Mass.)  5N 

Validly  and  effect  of  uslgnment  forben^ 
fit  of  creditors  made  In  another  State:  com- 
ity. (N.  R)  8« 

It  is  a  general  rule  to  lean  strongly  In  fsvor 
of  the  whole  body  of  creditors  and  against 
preferencMt  even  where  preferences  ue  n<tt 
prohibited.  (Mass.)  598 

An  assignment  containing  fHkvdnlwt 
provisions  severable  from  other  provisloQs 
may  be  sustained  In  part.  (Mass.)  600 

Where  a  deed  is  ambiguous  and  admitsof 
two  constructions,  that  should  be  given  which 
will  render  it  1^1  and  operative  rather  tbss 
that  which  will  reader  it  illegal  and  void. 

(Mass.)  606 

DiscreUonaiy  powers  once  exercised  are  ex- 
hausted. (Mass.)  601 

The  court  will  restrain  the  abuse  of  dlscre 
tionary  powers.  (Mass.)  flOO 

Validity  of  unrecorded  chattel  mortgtge 
against  aadgnment  for  beneflt  of  creditors. 
*  *  (RDM 

Rl|^t  of  creditOT  to  contofd  aUMed  fnudo- 
lent  sale  after  affirmance  thereof  pr  saifitDee 
for  benefit  of  creditora.  (N.  H.)  843 

Creditors  not  coming  in  and  signing  tlifl 
deed  of  asdgnment  or  xelease,  strieuy  wilhis 
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Iho  time  ftnd  In  the  manner  provided,  are  de- 
Ittrred  from  all  benefit  thereunder. 

(Mass.)  099 

ASSOTMPSIT. 

Counts  in  deceit  and  assumpsit  cannot  be 
joined.  (N.  H.)  834 

Sufflcleocy  of  evidence  to  support  action  for 
mnoey  had  uid  received.  (Mass.)  Ml 

Where  one  has  permitted  another  without 
objection  to  use  water,  the  law  will  raise  no 
implied  promise  to  pay  rent..     (N.  H.)  258 

Unsatisfied  judgment  in  assumpsit  is  not  a 
bar  to  subBequent  acUon  for  deceit. 

(R  1.)  128 

ATTACHMIUfT. 

8BB  QARKIBRMBm'. 

Wlukt  snbjeet  to — Attacfament  of  salaries 
of  public  officer;  public  policy.    (Coan.)  644 

Attachment  of  salaries  of  school  teachers; 
public  policy.  (Conn.)  644 

Rtgbt  of  executor  to  pay  legacy  before  hU 
appointment  and  defeat  attachmwt  at  suit  of 
creditor  of  legatee.  (Me.)  704 

Equitable  mterests  in  property  are  not  at- 
tachable. (R.  I.)  110 

Attachment  of  mortgaged  personaitv,  under 
P.  S.  chap.  161,  §  74.  (Mass.)  407 

The  writ;  j^thsUea — Stock  assignable 
only  on  the  hooka  of  the  company  not  attach- 
ble  unless  transfw  in  defenduit's  name. 

(R.  I.)  110 

Subecriptions  to  the  stock  of  a  corporation, 
being  a  trust  fund  belonging  to  It  only  for  the 
benefit  of  Its  creditors,  are  not  attachable  fu 
asuitby  one.oredltor.  (Mass.)  708 

Necessity  of  notice  provided  by  R  B.  chap. 
81,  §44.  (Me.)  676 

Manner  of  service  and  filing  copy  of  attach- 
ment to  enforce  lien  against  logs.   (Me.)  067 

The  writ  must  describe  the  property  with 
reasonable  certainty.  (Vt.)  808 

The  property  must  be  described  with  a  good 
d^ee  of  exactness  and  particularity  in  order 
to  show  fdeotl^.  (Vt.)  898 

ConcIuiivenesB  of  return  to  writ. 

(R  1.)  119 

Bulky  and  heavy  turticles  may  be  attached 
without  removal.  (Mass.)  101 

SUffhta  and  UabUitiea  of partUa-Rlght 
of  ox>editor  to  control  allegea  fraudulent  wue 
after  afflrmance  thereof  by  assignee  for  benefit 
of  creditors.  (N.  H.)  848 

Right  of  attaching  creditor  to  remove  cloud 
of  a  tax  deed  from  title  of  attached  property. 

(N.  H.)  m 

Sheriff  has  special  proptoty  In  goods  at- 
tached to  maintain  trover.  (Mass.)  101 

The  sheriff  cannot  make  use  of  the  premises 
of  a  third  person  to  store  attached  n>ods,  with- 
out consent.  (Coon.)  181 

Liability  of  attaching  oflScer  taking  account- 
able receipt  under  R  S.  chap.  81;  time  and 
necessity  of  demand.  (Me.)  860 

Uen — General  attachment  on  debtor's  real 
estate,  not  lien  on  real  estate  fraudulently  con- 
▼eyed.  (N.  H.)  160 

AUaohmait  lien  not  extinguished  by  in- 
>olveD<7  proceedings.  (Mass.)  89 

Nor  barred  by  raueqiaatitdlBchargein  bank- 
ruptcy, yott  ISO 

H.  B.  R.,  T.  L 


ATTORNEY  AND  COUV8EI*. 

Trustee  acting  as  attorney  and  counsel,  when 
entitled  to  extra  Comp«ns»tion  for  services. 

(Mass.)  208 

The  contract  of  an  attorney  to  carry  on  a 
BuK  Is  an  entire  one,  and  the  Statute  of  Limlla- 
tions  does  not  begin  to  run  against  bis  clahn 
for  services  until  the  termination  of  the  suit, 
or  from  the  termination  of  the  relation  of  at- 
torney and  client.  (Mhsb.)  544 

NegHgCTce  of  attornciy  not  ground  for 
new  triaL  (R.  I.)  867 

Profeasional  eomBiimica.tl<ua  are 
privilegecl  only  when  disclmure  Is  objected 
to  by  client,  or  when  they  would  be  pr<*iudiciat 
to  bis  interests.  (R  1.)  821 

Communications  to  attorney  are  not  privi- 
leged where  fraud  is  alleged.         (R.  I.)  821 

Instructions  to  attorney  to  draw  deed  are 
not  privileged  against  thoae  claiming  interest 
in  subject.  (R  I.)  821 

BAH,  AND  R&OOONIZANOE. 

Statute  changing  time  of  return  of  writs,  ap- 
peals and  recogaizaoces  Is  not  objectionable 
as  an  (cc  pott  facto  law.        (Mass.)  723,  738 


(Vt)  846 


BAILMENT. 

Liability  of  bailee  for  Diligence. 

BANKBUPTCY. 

Sn  Ikboltxnot. 


A  national  bankrupt  law  mpersedes  a  state 
law.  (Vt.)  788 

Right  of  surety  on  note  of  bankrupt,  having 
compromised  with  holder,  to  recover  excess  of 
full  debt  received  by  creditor  from  himself  and 
the  bankrupt  estate.  (Mans.)  5C9 

A  trustee  or  a  creditor  buying  property  of 
the  bankrupt  at  an  unf^r  price  must  account 
to  the  parties  In  interest,  and  Is  bound  to  act 
with  good  faith  and  honesty  In  all  bis  trans- 
actiona  (HIms.)  689 

Sufficiency  of  new  promise  to  avoid  a  dis- 
charge. (Mass )  749 

Requisites  of  promise  and  waiver  in  writ- 
ing to  create  new  obligation  to  pay  a  debt 
after  discharge  In  bankruptcy.     (Mans.)  480 

Attachment  Hen  not  barred  by  aubaequent 
dischuge  in  bankruptcy.  Ifote  159 

BANKS  AND  BANKINO. 

SsB  Chbou. 

Deposit  In  hani  tn  the  name  of  another  Is 
not  eridence  of  gift  without  delivery  of  pass- 
book and  acceptance  by  donee.    (Mass.)  232 

Liability  for  acts  of  officers  in  excess  of  au- 
thority. Effect  of  false  record  in  bank  books 
of  vote  of  trustees  conferring  special  authority. 

(Mass.)  769 

BASTABDY. 

Is  a  civil  proceeding.  (N.  H.)  166 

Character  of  proceedings  and  practice. 

(Conn.)  648 
Proceedings  and  practice  before  justice. 

iQonn.)  649 
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BENBVOLEKT  SOCIETIES. 

By-lavi;  conformity  to  statute  fncorporat- 
iag.  (Mass.)  716 

Right  of  member  of  Mutual  Beoeflt  Amocfa- 
tlon  to  surrender  certificate  uid  chaofce  bene- 
flclaiy.  (N.  H.)  857 

'Beaeflcial  society  iosuraoce  payable  to 
widow,  orphans  or  other  dependeots  of  mem- 
ber; power  to  bequeaih  by  wfll. 

(Mass.)  716 
Insurable  Interest  of  betrothed  wife. 

(Mass.)  710 

BIGAMY. 

SbK  PoLTOAin, 

BILUI ARD  NOTBB. 

Form— Where  an  instrumetit  Is  executed 
under  seal,  under  a  powm*  to  execute  one  not 
under  seal,  the  seat  is  Immaterial  and  surplus- 
age. (R.  I.)  141 

A  seal  Is  not  necessary  for  a  note  of  a  prlvata 
corporation.  (R.  I.)  141 

Validity}  neffotiabUltT— Burden  of 
showing  conslderauoQ.  (Mass.)  513 

To  prove  coostderation  It  Is  not  enough  to 
show  that  there  was  an  obligatioo  on  the  part 
of  the  signer;  but  it  must  appear  that  the  note 
was  glTm  and  accepted  in  payment  or  satis- 
faction of  such  obllntloii.         (Mass.)  513 

Parol  evidence  is  admissible  to  show  the 
actual  consideration  is  an  action  bv  the  payee 
against  the  maker.  (Haas.)  511 

NegotlablUty  of  promlssorr  note  under  seal. 

(Mass.)  577 

NegotJabllIfy  of  note  iMrorlding  for  payment 
of  attorney's  fee.  (Mass.)  077 

NegoUaoillty  of  promissory  note  containing 
warrant  of  attorney  to  confess  judgment. 

(Mass.)  577 

Right  to  enter  judgment  on  warrant  of  at- 
torney contained  in  note,  before  maturi^. 

(Mass.)  578 

Proteai;  psi^mentj  rlghta  &nd  Ual>U> 
itlM  of  Mrttes— When  waiver  Of  "Motest" 
Is  equivalent  to  waiver  at  notice  of  demand 
andrafuiaL  (Maw.)  883 

Sufficiency  of  walvn  of  protest. 

(Mass.)  883 

PoesessloD  by  the  maker  of  a  promissory 
note  is  evidence  of  payment.        (R.  I.)  141 

A  release  of  "all  debts"  will  not  Include  lia- 
bility as  indorser  upon  a  promissory  note  not 
due  at  the  time  of  the  release.     (Mass.)  564 

Right  of  accommodation  tndorsw  to  pay 
amountof  note  to  discounting  bank  and  main- 
tain action  against  maker.  (Mass.)  880 

Qlving  a  promissory  notc^  for  a  debt  Is  not 
paymentorsettlementof  thedebt.  (R.I.)  808 

Where  seller  accepts  note  without  Indorse- 
ment it  Is  evidence  of  Intention  to  take  In  ex- 
change for  goods  and  not  hold  buyer. 

(N.  H.)  7 

Aetiona — Right  to  sue  on  lost  or  stolen 
notes,  or  notes  not  In  possession  of  owner  and 
claimed  by  third  person.  (Mass.)  770 

No  recovery  can  be  bad  on  a  note  given  for 
letters  patent  which  snbeeqaently  proved  to 
be  invalid.  (Conn.)  651 

DaDsnae  of  want  of  consIderalioQ,  where 
pavee  recelTes  bill  before  acceptance. 

(MasB.)  205 

H.  X.  B.,  T.  L 


BOtlSDART. 

Snhpcaiu  dnma  tecum— Right  to  com- 
pel production  of  note  held  and  claimed  by 
third  person  In  action  by  owner.  (Mass.)  'iid 

Admissibllllf  of  parMevidMievtoBhow 
that  maker  was  anrel^.  (Moss.)  737 

BOARDING  HOUSE. 

Sbb  Inn  and  Isxkerpkh. 

BOARD  OF  HEALTH. 

Sbb 

BONDS. 

Sbb  Appeal;  Exbcctobs  and  Adhi5T9- 

TRATOM;  Railroad  Companies. 
In  flfeneral — A  bond  is  to  be  construed 
most  ^vorably  for  the  obligor.  (R.  I.)  ^ 
A  bond  given  in  restraint  of  trade  should  be 
construed  according  to  circnmslancea  and  in- 
tention of  .  the  putles.  to  determine  whether 
sum  Is  penalty  or  liquidated  damages. 

(Me.)  297 

The  condition  of  a  bond  Is  effectual  tbougli 
written  on  the  back.  (R- 1-)  ^^ 

Where  no  time  Is  limited ,  the  act  ought  to  be 
performed  in  convenient  time.      (R  I.)  888 

Registration  will  not  prevent  the  panslng  of 
tlUe     delivery.  (R.  I.)  211 

Oonnecticut  decMons  treat  eovpow  as 
mere  incidents  of  railroad  bonds,  and  do  not 
allow  Interest  on  them  If  fn  default. 

(Conn.)  4«4 

Interest  beyond  the  penalty  of  »-bond  may 
be  recovwed  even  agauist  a  sure^. 

(Mass.)  480 

Wliere  a  smallo'  amount  b  secured  by  so 

undertaking  to  pav  a  larger  In  case  of  non- 
fulflllmeat  of  conditions,  the  sum  so  agreed  to 
be  paid  must  always  be  considered  as  a  penalty 
ana  not  as  liquidated  damages.  (Conn.)  051 
.  Where  a  railroad  mortgage  does  not  expresi 
a  preference  In  the  payment  of  lnt««st  none 
will  be  Implied  when  the  whole  fund  Is  the 
■uMect  <^  forackieare.  (Conn.)  465 

The  amount  of  capital  of  a  new  company, 
formed  upon  foreclosure  of  the  siortgage  of  s 
railroad,  should  be  the  amount  of  the  bonds, 
exclusive  of  interest  accrued.      (Oono.)  464 

A  bond  running  to  the  obligee  or  her  as- 
signee may  be  enforced  1^  the  adminstrator 
of  the  obligee.  (R  L)  885 

HnnletpaJ  bonds— The  IllegBl  Issue  of 
municipal  bonds  will  be  enjoined,  tboneh 
other  similar  bonds  have  passed  to  t>ou  fide 
purchasov.  iVoCs  \tS3 

Mistake  In  omitting  option  for  redemption 
In  town  bonds;  jurlwUctlon  of  eqnity  to  comet 
io  hands  of  purchaser  with  notice. 

(Conn.)  184 

BOUNDA&T. 

Monuments  control  courses  and  distances. 

(Mass.)   614.  S8S 
Monuments  and  survey  will  control  plan  re- 
ferred to  In  deecrlptiOD  in  deed.     (Me.)  803 
A  stake  Is  a  frail  witness  as  a  monument  or 
to  control  the  constmetltMi  In  a  deed. 

(Mass.)  833 

Parol  evidence  Is  not  admissible  to  vaiy  tbe 
rule  that  courses  and  dlstanoee  are  controlM 
by  monumenta.  (Hasa)  S14 
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The  decliratioa  of  one  In  posMwloD  of  land 
under  an  undisputed  claim  of  title,  respecting 
his  boundary  lines.  Is  admissible  i^ter  his  de- 
cease. Id  f  ftTor  of  those  claimiDg  under  him. 

(N.  H.)  84» 
The  word  "by"  te  a  ■word  of  ezcludon. 

(He.)  604 

BRIDOES. 

Ssa  UUKICIFAL  COBrOBA^TIONB, 

Taxation  or  slock  of  toll  bridges,  under  R.  S 
1871,  chap.  6.  g  16.  .  (He.)  609 

Llabill^of  cfty  for  negligence  fCH-  raaintalu- 
log  bridge  so  low  as  to  render  trarel  unsafe. 

(Hass.)  610 

Where  a  statute  imponee  the  duty  of  keep- 
ing a  bridge  in  repair  jointly  upon  a  county 
ana  a  town,  upon  failure  both  are  joint  tori 
feasm,  and  may  be  sued  jointly  or  separately. 

(Mass.)  8^8 

BUBGLABY. 

Indictment  for  attempt  to  commU  burglary; 
sufficiency  of  arerment  that  accused  was  In- 
tercepted and  prevented  In  the  execution  of 
"said  offense,"  omitting  to  more  particularly 
designate  the  crime  of  burglary.   (Mass.)  Sew 

Description  of  ofleose  In  indictment. 

(Mass.)  800 

OARBIER. 

Sbb  Horse  and  Stbsbt  Railways;  Nko- 
uokncb;  Railhoad  Coupahibs. 

Of  aroods— Expressage  by  seller  of  goods 
C.  O.  D.,  effect  as  delivery,  evidence  of  sale 
and  title.  (VL)  778 

Right  of  stoppage  in  iraTutiiu. 

(N.  H.)  848;  m.)  TtB 

The  carrier's  change  of  character  Into  that 
of  agent  to  keep  the  goods  for  the  buyer  Is  not 
Inconsistent  with  his  right  to  retain  the  goods 
Id  bis  custody  till  his  lien  on  them  for  carriage 
or  ather  charges  is  satisfied.        (N.  H.)  849 

Admissions  of  freight  agent,  when  evidence 
to  show  llablUty  of  carria  for  Injunr  to  goods 
transported.  (Mass.)  731 

W  paMeng;en— Where,  on  account  of 
the  locatiOD  of  ticket  office  it  is  necessary  for 
apassenger  to  cross  the  track  in  order  to  reach 
bu  tr^n,  the  railroad  Is  bound  to  care  for  the 
aalety  of  such  passenger.  O^ass.)  494 

In  an  action  for  assault  against  a  conductor 
e}ectliig  a  passenger,  the  recovery  and  dam- 
ages •hoola  depoid  In  some  degree  upon  the 
conduct  and  dispo^tlon  of  the  plaintiff,  al- 
though not  known  to  defendant,   (Oonn.)  MS 

CBKETEBIES. 

LiceosB  from  hdrs  to  widow  to  erect  monu- 
ment in  cemeteiy  lot  win  authorize  builder  to 
remove  the  same  on  failure  of  payment. 

(Mass.)  198 

Tombstoue  or  monument  placed  upon  gravel, 
with  no  other  foundation,  is  not  fixture. 

(Haas.)  108 

CEBTXOBABL 

See  Watb. 

CHABOB  OF  OOUBT. 

8bs  Crimtnu.  Law;  Tbial. 

S.  K.  B.,  V.  I. 


CHARITIES    AND  GHARITABLB 
USES. 

Trusts  for  public  charitable  purposes  are  up- 
held ttuder  circumstances  under  which  private 
trusU  would  fail.  (Conn.)  639 

A  court  of  equity  will  exhaust  all  powers  at 
its  command  to  give  effect  to  an  inteoUon  to 
found  a  public  charity  and  to  prevent  the  char- 
ity from  failing.  (Conn.)  6H0 

Duly  of  testamentary  trustee  for  publlo 
charities  to  give  bonds.  (Uass.)  486 

CHARTERS. 

Sbb  Mukioipaii  Cobpobatiohb;  Railroad 
coufakieb. 

CHATTEL  MORTGAGE. 

Sbb  Fraud  aud  Fraudulemi  Coitvbt- 
abces;  mobtoaob. 

CHECKS. 

The  maker  of  a  check  cannot  set  up  the 
fraud  of  the  payee  In  obtaining  It,  against  a 
bona  fids  holder  for  value.         (Mass.)  604 

CHILD. 

Seb  ItTFANTB;  Pabbkt  abd  Chilix 

CHURCHES. 

BeK  RBUOIOUS  SodETIBS. 

CITT. 

Sbb  HtTKICIPAL  COBPOBATIOItB. 

CLIENT. 

Sbb  Attorjtey  and  Gouhsbl. 

CLOUD  ON  TTTLB. 

Seb  £<tciT;. 

COLLATERAL  SEOVRITT. 

SkB  PLBDOB  abd  GOLLATBBAL  SBCtTBITT. 

OOMPOSmONWITH  CREDITORS. 

When  all  creditors  sign  a  deed  of  composi- 
tion it  to  not  necessary  to  use  seals. 

t      (Masa)  664 

A  valid  composition  by  a  creditor  will  be 
binding  upon  the  subsequent  transferee  of  his 
claim.  (Mass)  569 

Rules  of  construction.  (Hais.)  664 

CONFESSIONS. 

Sbb  Evjdekcb. 

CONFLICT  OF  LAWS. 

Judicial  proceedings,  bow  far  conclusive  on 
questions  of  jurisdiction  in  other  States. 

(Me.)  707 

Findings  of  divorce;  Judgments  as  to  resi- 
dence of  parties;  how  f«P  concltislve  in  oiher 
States.  (He.)  797 

The  law  of  the  place  where  the  contract  is 
made  shall  govern.  (N.  B.)  100 

The  transfv  and  disposition  JE>^D^l>Dd 

Digitized  by  V^OOQIC 


1016 


CONSPIRACT. 


COKTBACT. 


pTopertT  Is  governed  by  tbe  law  of  tbe  domf- 
dl.  (N.  H.)  m 

Validity  and  effect  of  aaslgnnientforbeoeflt 
of  creditors  made  in  another  State:  comity. 

(N.  H.)  848 

Where  a  note  for  a  preexlsttog  debt  waa 
made  In  New  Hampshire,  to  an  agent,  and  tbe 
traoBaction  ratified  by  the  principal  in  Massa- 
chusetti,  qnery,  whether  the  law  of  the  place 
of  making  the  note  or  that  of  the  place  of  the 
ratlflcaiion  of  tiie  act  of  the  acent,  should  con- 
trol. (N.  H.)  109 

COnSPZRACY. 

Admissibility  of  declarations;  admissions 
and  confessions  of  others  than  the  accused; 
declarations  by  conspirator  or  accomplice. 

Sole  888 

CONSTABLE. 

Anthoritj  of  constable  to  mnke  aerrlce  of 
process  not  directed  to  him.   (Me.)  478 

Conclusiveneu  of  Judgment  on  constable's 
bond  as  against  snre^  not  party  to  suit 

(MasB.)  743 

CONSTITUTIONAIi  LAW. 

Bm  ADtrXiWUTioir;  Intoxicatikg  Lxq- 

VOBS;  BtATCTBS. 

A  stotat*  will  not  be  declared  nneoDstttn- 
tional  unless  It  clearly  TtolatM  a  provision 

of  tbe  ConstltutioD.  (Mas<^.)  519 

Federal  goTemment  has  only  powers 
granted  by  Conatltutlon.         (N.  U.)  68 

The  power  of  the  court  to  deny  effect  to  an 
unreasonable  municipal  by-law  or  ordin&nce 
should  be  cautiously  exercised.    (Mass.)  WO 

State  right  to  regulate  interstate  com* 
merce.  (Tt.)  778 

Constitutionally  of  Act  of  1882,  auUiortzIng 
seizure  of  intoxicating  liquors  without  a  war- 
rant (Vt)  779 

Power  of  State  to  authorize  seizure  of  Intoxi- 
cating liquors  intended  for  illegal  use,  while 
in  the  hands  of  a  carrier  transporting  them  C. 
O.  D.  from  the  reddent  of  another  State. 

(Vt.)  778 

OonstltntiODally  <rf  R.  I.  Pub.  Stat  chap. 
80,  %  8,  making  character  of  Nemlses  erldenoe 
to  prove  sale  of  intoxicating  liquors. 

(R.I.)  889 

Constitutionality  of  statutes  relating  to  the 
adulteration  of  milk.  2tote  830 

LegiifllatiTe  power— State  Legislature 
has  general  powers,  limited  only  by  Constitu- 
tion. (N.  H.)  68 

Reservation  of  power  to  Le^lature  to 
change,  alter,  or  amend  private  corporate 
charters.  (He.)  476 

The  Legislature  cannot  provide,  for  the 
choice  of  officers,  a  diiferent  mode  frtHn  that 
prescribed  by  tbe  Constitution.      (Vt)  279 

Wbne  the  Constitn^on  provide*  tor  the  elec- 
tion of  State  Attorneys,  thdr  duties  are  de- 
fined by  the  Legislature,  and  they  may  be  ex- 
cluded entirely  from  the  prosecution  of  of- 
fenses. (Vt.)  280 

Statute  changing  time  for  return  of  writs, 
appeals  and  recognlcanoee  Is  not  objection- 
able aa  an  Mc  post  fiwto  l»w. 

OfasB.)  72S.728 
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Right  of  trial  by  Jury  In  crimfoal  cases; 
commitment  of  minors  to  reform  schools. 

(N.  H.)  n 

Jndleial  prnn— illiigB,  how  far  ccmclo- 
sive  <m  questlcniB  of  jurisdiction  in  other  States. 

(He.)  797 

Findingn  of  divorce;  judgments  as  to  resi- 
dence of  parties;  how  far  conclusive  In  other 
States.  (He;)  tVI 

Laws  restricting  the  free  exradse  of  raU- 
gious  worship.  (Maes.)  38» 

Police  power.  (Vt)  280 

Police  regulaUonsof  |Hrlvate  corpwate  pn^ 
erty.  (He.)  476 

CONSULS. 

Consuls  are  "asubordlnate  authority."  The 
apiwiotment  or  reception  of  consuls  has  no 
legal  force:  and  no  action  by  them,  looking  to 
the  recognition  of  any  foreign  government,  caa 
bind  eiUier  the  government  or  the  courts. 

(MosL)  711 

CONTBMPT. 

The  House  of  Representatives  of  the  United 
Stales  has  not  the  power  to  pnnlsh  for  con- 
tempt. (Mass.)  m 

The  House  of  Representatives  of  Uassacho- 
setts  has  power  to  punish  for  contempt,  con- 
ferred by  Constitution,  arts.  10  and  11. 

(Hass.)  61» 

The  Senate  of  New  York  has  not  the  power 
to  punish  for  contempt  (Mass.)  519 

Legislative  bodies  not  exercising  ludldal 
funcuons,  and  not  expressly  authorized  by  tbe 
Constitution,  have  not  the  power  to  punish  for 
contempt  (Mass.)  519 

Authority  of  probate  court,  under  R  L.  § 
2035,  to  enforce  (mlers  on  executors  by  coo- 
tempt  (Vt")  617 

A  justice  of  the  peace  has  power  to  pnnisb 
for  contempt.  (Mass.)  61$ 

The  common  council  of  Boetou  has  not  tbe 
power  to  punish  for  contempt     (Haas.)  519 

Committee  of  common  council  has  no  power 
to  commit  or  punish  &  witness  for  contempt 

(Hju)  fil» 

COMTUIU'AN  OE. 

Practice  In  cases  referred  to  auditors  or  com- 
mittees. (Conn.)  867 

Hatter  In  abatemeirt  must  be  pleaded  before 
contiouanoe.  (Ha)  676 

CONTRACT. 

Sbb  Fbaudb,  Statutb  of:  HmBura  asd 
WiPB;  SPBcmo  Fbbtdbiuxob;  Sub- 
aoBZFTioiia. 

In  MMral— Essentials  of  contract 

(Conn.)  648 

BequldtflS  of  mutual  saaest  (Como.)  649 
An  order  by  letter,  tetegram  or  express  Is  an 

oflFer  which  may  be  withdrawn  before  aocept- 
aoce.  (Vt.)  780 
Where  an  instrument  is  encnted  under  sesL 
under  a  power  to  execute  one  not  under  seal, 
the  seal  u  immaterial  and  surplusage. 

L)  141 

Parties  may  cmttract  in  lefennee  to  laws  of 
future  enactment;  may  ante  to  be  bound  and 
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affected  br  tbem  u  they  would  be  bound  and 
affected  If  sach  laws  were  eztstlng. 

(R  I.)  870 

Hie  law  wfll  tmpiT  a  promise  when  the  exe- 
ented  conrideratlon  innres  directly  to  the  de- 
fendant'B  beoeflt,  so  as  to  create  an  indebted- 
ness; but  when  it  inures  directly  to  the  benefit 
of  a  third  person,  and  the  liability  of  the  de- 
fendant, if  any,  will  be  merely  collateral,  no 
promise  will  be  Implied  by  law.   (Mass.)  447 

Ezpreesage  by  seller  of  goods  O.  O.  D. ;  ef- 
fect of  delivery  as  evidence  of  sale  and  title. 

(Vt)  778 

The  essence  of  a  joint  Interest  la  that  each 
owner  mi^  control  the  whole  e\aim;  In  per- 
Bonal  actions  one  jcdnt  tenant  may  release  the 
whole.  (Hass.)  4M 

Liabili^  to  company,  of  subecrlber  to  cert^n 
nnmber  of  shares,  on  failure  of  company  to  pro- 
cure subscriptions  to  entire  amount  of  pro- 
posed capital  stock.  (He.)  701 

Validly— Determination  of  consideration; 
advantage  to  one  and  detriment  to  other  party. 

(Mass.)  727 

Failure  of  consfderatloo.         (Conn.)  651 
The  existence  of  a  thing  to  be  sold,  or  the 
subject  of  the  contract,  la  essential  to  the  valid- 
Ity  of  the  contract  (0>nu.)  051 

When  avoided  for  mistake  of  facL 

(Conn.)  640 

The  rule  that  a  single  fraudulent  provision 
makes  void  the  whole  instrument  does  not  ap- 
ply to  different  and  independent  covenants  and 
conditions  in  the  same  Instrument,  which  may 
be  good  in  part  and  bad  In  part.  (Mass.)  600 

A  bond  given  In  reetralnt  of  trade  should  be 
construed  according  to  drcumatances  and  In- 
tention of  the  paraea,  to  determine  whether 
sum  is  penalty  or  liquidated  damages. 

(Me.)  207 

Validity  and  requisites  of  contracts  in  re- 
straint of  trade.  (Me.)  807 

ConatrneUfm— The  law  of  the  plaoe  where 
the  contract  is  made  shall  govern. 

(N.  H.)  109 

In  constming  a  clause  in  a  contract.  It  is 
competent  to  look  to  the  language  of  the  clause, 
to  the  remainder  of  the  iDstniment,  to  the  clr- 
cumstancee  surrounding  the  creation  of  the  In- 
strument, and  to  the  acts  of  the  parties  at  and 
subsequent  to  the  time  of  making  the  Instru- 
ment. (Mass.)  507 

By  the  context,  words  may  be  shown  to 
have  been  used  In  a  special  sense  and  not  in 
their  plain  and  popular  sense.      (Mass.)  504 

'*  Forfeitures  provided  In  written  contracts 
upon  breach,  when  considered  as  liquidated 
danuures,  and  when  as  penalty.      (Me.)  857 

C^tstriictlon  of  contracts  of  tale  containing 
provMons  that  goods  ahall  be  to  the  saUsfac- 
ticn  of  the  purchaser.  (Vt.)  622 

Sale  and  aaalgnmait  of  patent  rights,  coa- 
itnictlon.  Note  658 

Hodiiteatlont  Diseharg^tt— Parol  evi- 
dence is  admissible  of  a  sutwequent  oral  agree- 
ment to  prolong  the  time  of  performance  of  a 
written  contract  tmder  seal,  change  the  place 
of  deUverr,  to  show  a  waiver  of  any  of  Its 
terms,  ana  to  change  the  price  or  consldera- 
tioD.  (Mass.)  219 

While  the  payment  of  a  sum  smaller  than 
the  debt  and  the  giving  of  a  receipt  in  full 
wilt  not  work  a  duch^gie,  yet  the  allghteat 
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consideration  will  sustain  the  accord  and  sa^ 
Isfactlon;  as,  payment  at  a  different  place,  the 
payment  of  costs  of  a  suit,  the  withdrawal  of 
a  plea,  a  threat  to  go  Into  bankruptcy,  or  the 

SIving  of  anything  besides  money,  as  the 
ebtor's  check  or  note.  (Mass.)  210 

Perfornuuiea  of  a  contract  will  not  be 
excused  by  the  act  of  Qod.  If  the  intention  of 
the  parties  can  be  subatuitlaUy,  though  not 
literally,  executed.  (R.  I.)  887 

The  time  of  performance  of  a  written  con- 
tract, within  the  Statute  of  Frauds,  may  be  en- 
larged by  a  rabsequent  oral  agreement. 

(Mass.)  319 

There  can  be  no  actual  breach  of  a  con- 
tract for  nonperformance  so  long  as  the  time 
for  performance  has  not  arrived.  (N.  H  )  825 

Aeiiona — Right  to  recover  for  beneficial 
services  on  the  partial  performance  of  entire 
contract.  (Mass.)  013 

Burden  of  proof.  JfiOe  410 

Damages  recoverable  for  failure  to  complete 
a  contract  to  put  up  machinery  do  not  include 
prospective  gains,  unless  there  shall  be  shown 
outatandlng  contracts  to  be  performed  by  the 
machinery  to  be  fumished.        (N.  H.)  825 

CONTRIBUTORY  NEGUOENCE. 
Bbb  Nboligshcb. 

CONVERSION. 

SsB  Tbotsb  aks  OomnBBSiOH. 

In  wills.  JMe  860 

COPYRIGHT. 

Copyright  privilues  are  derived  from  stat- 
ute. (Mass.)  031 

Before  publication  the  author  or  owner  of 
the  manuscript  has  the  right  to  prevent  its 

Eublicatlon  by  others;  perinitting  examination 
.  not  publication.  (Mass.)  922 

State  reporter  has  no  right  to  copyright 
offlclat  opinions  of  coorL  (Mass.)  020 

(^Tiira.  (Conn.)  926 

CORONER. 

Where  the  sheriff  and  coroner  had  married 
sisters  it  was  held  a  good  ground  for  challenge 
to  the  arr^  that  the  juir  was  returned  by  ue 
coroner  in  a  case  where  uie  sheriff  was  defend- 
ant. (Mass.)  686 

CORPORATIONS. 

Sbe  Banks  aivd  BAintzna;  Cabubub; 
HoBSB  AND  Street  IUilwats:  Munici- 
FAL  Corporations;  pARrNBiisHip;  Rail- 
BOAD   Companibb;   Rkckitbr;  Tblb- 

QBAFH  COUFANIB8. 

One  State  has  no  power  to  authorize  the  ex- 
erclseof  corporatefraiwhisMltt  other  States. 

(Me.)  660 

There  cannot  be  one  corporatloB  from  the 
Joint  paternity  of  two  diflersnt  state  legisla- 
tures. (Me.)  668 

Membera;  coroorate  rtock—Rigfat  of 
subscriber  to  invalid  special  stock  certiflcates 
to  recover  amount  paid  therefor.  (Mass.)  772 

Liability  to  company,  of  subecriber  to  cer- 
tain number  of  shvea,  on  failure  of^^^E^j^gj^^ 
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to  prooQK  nibecriptioiii  to  entire  amount  of 
proposed  o»ltaI  stock.  (Me. )  791 

BubKriptknu  to  tbe  itock  of  a  corporation, 
being  a  traet  fund  belonging  to  It  onSy  for  tbe 
benefit  of  fu  creditors,  are  not  aUacliable  in  a 
suit  by  one  creditor.  (M&as.)  708 

A  creditor's  Ull  lies  to  compel  a  stock  bolder 
to  pay  bis  subecriptioD,  althoagb  no  call  bas 
been  made  for  the  same  by  the  corporation. 

(Mass.)  710 

The  corporation  Is  a  neoessarr  party  to  a  suit 
to  enforce  tbe  liability  of  subficribers  to  its 
capital  stock  for  tbe  benefit  of  creditors. 

(Mass.)  706 

After  an  assessment  upon  unpaid  stock  sub- 
scriptions has  been  made  br  the  order  of  the 
court  to  satisfy  creditors,  a  mil  In  equity  may 
be  maintained  on  such  assesBment  by  the  re- 
ceiver or  assignee,  against  tbe  stockholders, 
without  making  tlie  corporation  a  party. 

(Mass.)  708 

Tbe  liability  to  creditors  on  unpaid  stock 
•ubsoriptions  Is  a  proportionate  liability 
limned  to  the  amount  of  the  stock. 

(Mass.;  708 

Liability  of  subscriber  to  <mditor  of  com- 
pany for  unpaid  subscription,  under  R.  S. 
chap.  46.  <Me.)  786 

A  creditor's  bill  to  reach  unpaid  stock 
■ubscriptions  must  be  brought  in  equity  and 
in  a  court  wbere  the  stockholder  can  obtain 
his  contribution  from  his  associates,  and  !n  a 
court  liniBgpoww  to  aot  over  tbe  whole  sub- 
ject. (Mass.)    708, 709 

A  creditor's  bill  to  reach  unpaid  stock  sub- 
scriptions must  be  in  behalf  of  alt  creditors 
who  may  Join.  (Mass.)  708-710 

Right  to  maintain  creditor's  bill  to  reach 
no  paid  stock  subsolptions,  when  corpontlon 
has  been  dissolved  |sior  to  the  creditor's 
judgment.  (Mass.)  709 

Kequisiles  of  creditor's  tdll  to  reach  unpaid 
stock  subscriptions.  rMass.)  708-712 

Power  of  corporation  to  increase  and  de- 
crease amount  of  capital  stock.    (Mass.)  763 

Corporate  powers  and  liabUitlea— It 
Is  not  competent  for  a  corporation  to  under- 
take to  deal  in  its  own  shares  by  buying  and 
selling  them  In  the  market.        (Ibias.)  708 

Contract  made  by  a  majority  of  the  dkec- 
tors  Is  binding.  (Me.)  891 

A  seal  is  not  necessary  for  a  note  of  a  private 
oonwration.  (R.  L)  141 

Taxation  of  domestic  corporations. 

(He.)  668 

Yalldity  and  form  of  tu  MMmnants  unlnst 

business  corporations.  (R  I.)  87B 

Tbe  general  Issue  admits  the  corporate  ca- 
pacity of  plaintiff  to  sue.  (Me.)  791 

A  corporation  may,  in  judgment  of  law. 
Intend  to  defraud  its  creditors.      (Me.)  670 

LiaUli^  for  acta  of  i^eera  in  excess  of 
authority.  Sflect  of  false  record  in  bank 
books,  of  -vote  of  tnuteus  conferring  special 
autliority.  (Mass.)  769 

Coiporatlons  cannot  speak  except  by  their 
records;  the  declarations  of  members  and 
officers  are  not  evidence  against  It. 

(Conn.)  861 

A  foreign  corporation  oan  be  sued  and 
made  a  party  only  by  an  attaohmoit  of  Its 
property.  Publication  of  notice  or  service  on 
Its  officers,  even  if  it  have  a  usual  place  of 

S.  B.  B..  T.  I. 


CouHTa. 

business  in  tbe  Commonwealth,  Is^HMStimly 
notice  of  the  suit.  (Mass.)  706 

Jurisdiction  to  appoint  receiTor  and  nuke 
distribution  cd  |m>per^  of  wnineorporated 
J^it  atoek  ooaapamest  under  R.  S.  chap. 

rT^  (Me.)  m 

COSTS. 
Sbb  Cbihival  Law. 

Costs  depend  entirely  upon  statutory  pro- 
vision. (He.)  698 

Statutes  which  give  costs  are  not  to  be  ex- 
tended beyond  ihe'lelter.  (Vl)  633 

Liability  of  Indorser  of  writ  for  oosU. 

(Me.)  790 

Liability  of  party  noticing  takingof  depod- 
tlons  for  costs  under  Q.  L.  chap.  Sm0.  J 10. 

(N.  H.)  851 

COTENANT8. 

Skb  Joist  Tkhant*  aud  Tenakts  ik  Com- 
mon. 

COUNSEL. 

See  Attornet  aitd  CotmsBL. 

COUNTEKCLAIM. 
Bbb  Set-off  and  Countebclaim. 

COUHTIES. 

Construction  of  Act  of  1875,  chap.  SOO, 
relatins  to  construction  of  public  Improve- 
mentsoy  County  Commissioners  of  nanip- 
shire  County,  and  apportionment  of  beseflti. 

(Mass.)  an 

COURTS. 

Sbb  JusncBs  of  thb  Pbacb. 

A  judge  of  a  court  of  limited  JnrUdietlM 
who  exceeds  bis  jurisdiction,  ts  liable. 

(Vt.)  117 

Judicial  proceeding,  how  far  ohicMtc 
on  questions  of  juriatuctton  in  other  States. 

(Me.)  791 

Power  of  oonrt  to  Tacate  order  of  dlsmlsMl 
after  twm.  (Mass.)  4n 

A  court  cannot  reconsider  its  JudcnwDi 
after  term.  (Mass.)  Ml 

Constnicdon  of  7th  Bole  of  Practice,  §  3. 
relating  to  continuance  in  cases  ref«rred  to 
auditors  or  committees.  (Coon.)  387 

State  reporter  has  no  rl^t  to  couyri^ 
offldal  opinioas  of  court.       (Mass.)  HO 

Cmtra.  (Conn.)  QM 

Right  of  publishers  of  court  reports,  udv 
Act  of  1679,  to  exclusive  use  of  opinions. 

(Masa)  921 

Tbe  ZteerUlature  of  Connecticut,  bds; 
originally  the  only  court  of  chaaoTyi  bs> 
exercisea  that  Jnriadietloa  more  geDersUr 
than  in  most  of  tbe  other  States.  (Omn.)  465 

Jurisdiction  of  Miperior  eoart  on  appeal 
from  probate  coiu-t.  (Conn.)  tfl 

The  Jurisdiction  of  probato  courts  is 
purelv  statutory.  (Conn.)  4W 

Equi^  Jurisdtctiim  at  probate  oouru. 

(Conn.)  m 

Autboritv  of  pmbstB  oonrt  under  R.  L  § 
2085,  to  enforce  wders  on  oiecators  for  cos- 
tempt.  ^  .  (Vt)  W 
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The  court  of  probate  alone  baa  Jurladlctlon 
to  iflfltgn  dower.  (OoniL}  461 

COVENANT. 

A  covenant  that  a  parcel  of  land,  described 
k  a  deed  of  other  land,  shall  forever  remain 
conimoD  creates  an  easement.  (Mass.)  837 

What  constitutes  breach  of  oovenanta  for 
quiet  ei^OTinent.  880 

Construction  of  covenants  of  warranty. 

(MassJ  574 

Consbuctlon  of  reatrietfona  In  deeds 
■gdast  the  use  of  land  for  certain^u^oses^^ 

The  vested  rlg^hta  of  an  owner  of  prop- 
erty under  a  covenant,  against  certain  erec- 
tions  by  his  ndghbor,  eannot  be  waived 
or  Impaired  bjr  the  acts  of  their  common 
grantor.  ^ott  S30 

The  erection  of  a  balcony  extending  over 
the  reserved  space  Is  not  a  violation  of  a  cove- 
nant not  to  build  within  a  certain  distance  of 
the  street  line;  but  otherwise  of  a  bay  window, 
the  foundation  of  which  resta  on  thecround. 

mu  880 

A  coveout  In  a  deed  by  a  municipal  corpo- 
ration, that  lands  in  the  neighborhood  of 
premises  conveyed  shall  never  be  appropri- 
ated to  a  private  use,  does  not  prevent  their 
being  used  for  an  elevatod  railroad.  iVoffl  380 

Effect  of  covenant  not  to  quarry  or  allow 
others  to  quarry  from  adjoining  land,  upon 
iiflirs  and  assigns  of  the  covenantor,  lit  favor 
<A  hebra  and  aadgos  of  ttie  covenantee. 

(Mass.)  837 

A  covenant  by  one  who  has  conveyed  the 
privilege  of  drawing  water  from  a  oond,  that 
he  would  erect  a  dam  to  a  certain  height,  Is 
personal.  (MassO  837 

Wliat  covenants  nm  wiA  the  land. 

ilRris  897.880 

A  covenant  runs  with  the  land  when  either 
the  liability  to  perform  It,  or  the  right  to  take 
advanuge  of  it,  passes  to  the  assignee  of  the 
land;  there  most  be  privity  of  estate  between 
the  contracting  parties.  (R  I.)  886 

Heasure  <ilt  dawiages  en  brsaeh  of  cove- 
nant of  titl&  (Me.)  OW 

CREDITOR. 

8n  Dkbtob  akd  Cbkditor. 

OREDITOB'S  BILL. 

Sss  COBFOIUTIOKS:  EqviTT. 
CRIHINAL  LAW. 

6eb  Asm/nBATioir;  Adultbbt;  AitMm: 
Bail  and  Rkcookizancb;  Bitboi^bt; 

FOROBHT;  FOBNICATION;  OauIBO:  HOHI- 
CTDR;    INCEST;    INTOXICATINO  Lk^UORB; 

Larobnt  aitd  Recbivtno  Stouen  Goods; 
LoTTBBy;  Pknaivtt;  Poibokiho;  Folt- 
eaxT;  Vaobabct. 

In  seneral — Constmctlon  of  penal  stat- 
utes. (Mass.)  887 

Statute  changing  time  for  return  of  writs, 
appeals  and  recognizances  is  not  objection- 
v>feasan«rpow</<uti>law.  (Mass.)  723.  728 

rroceedlnirs  aj^nst  application  to  take  oath 
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for  relief  of  poor  debtor  are  ^uom  criminal,  and 
should  be  strictly  construed.  ^Uss.)  317 
Everything  wbldi  Is  the  natural  consequence 
of  the  act  must  be  taken  to  be  the  Intention 
of  the  perscm.  (He.)  471 

Ignorance  of  fact  produced  by  ignorance  of 
law  may,  under  proper  circumstances,  con- 
stitute an  excuse  for  an  act  otherwise  crim- 
inal. (R.I.)  871 
Presumption  In  tevor  of  child's  Incapacity 
to  commit  crime.  (Mass.)  568 
Indietmentfl— If  offense  Is  created  by  one 
statute,  to  charge  It  against  the  form  of  the 
statute  in  the  plural  is  fatal,  and  where  cre- 
ated by  two  statutes  the  singular  form  Is  bad. 
The  difflcuky  may  be  avoided  by  using  the 
phrase  OonWaSonaam^tvi.  (Me.)  359 
Indictment  for  attempt  to  commit  burglary; 
sufflelency  of  averment  that  aoensed  waslnter- 
oeptedand  preventad  In  theezecation  of  "said 
offense,"  omitting  to  more  particularly  desig- 
nate the  crimeof burglary.  (Mass.)  8ti0 
It  is  proper  to  charge  offenses  of  a  prolonged 
and  continuous  character,  as  commuted  from 
MM  date  to  anothOT.  (Conn.)  038 
An  indictment  ought  to  be  certain  to  every 
Intent,  and  without  any  Intendment  to  the 
contnuT.  (Mass.)  911 
Nothing  material  In  an  Indictment  can  be 
taken  by  war  of  iatendment  os  implication. 

(ftfoss.)  911 

A  plea  of  former  conviction  is  supported 
by  proof  of  trial  and  verdict  or  coofesafon,  al- 
thourii  no  Judgment  has  been  dven  upon  It. 

(Oonn.)  864 

Triali  ewid— na  No  Inference  can  be 
drawn  fn»n  failure  of  defendant  to  testify. 

(Mass.)  743 

Good  ohuaclar.  when  admteible  as  defense. 

(Hase.)  871 

Good  character  alone  should  be  allowed  to 
outweigh  the  lesrinopy  of  an  aecon^illoe; 

fHass.)  871 

Effect  of  variaaoe  between  Indictment  and 
evidence.  (Mass.)  667 

Immaterial  variance  between  allegations  in 
indictmeDt  and  the  proof.  (luss.)  610 

While  the  MMW  praftondif  is  on  the  govern- 
ment to  prove  all  the  material  allegations  In 
the  indictment  beyond  a  reasonable  doubt,  yet 
If  the  defendant  sets  up  matters  strictly  In 
avoidance,  the  duty  is  upon  him  to  prove  It  by 
a  preponderance  of  evidence.      (Mans.)  516 

Admissibility  of  evidence  to  show  other  and 
Independent  offenses.  (Mass.)  SOS 

AdmlssIbUity  of  evidence  of  oflfuses  similar 
to  one  chaned  to  show  Intent.    (Mass.)  BOO 

Admlsalbifl^  of  deeluattone,  admissions  and 
eonfeedtmsof  others  than  the  accused.  Dec- 
larations by  oonapiralor  or  accomplice. 

(Conn.)  888;  NoU  888 

CoDTietien— VenUct  of  guiltv  without 
judgment.  (Conn.)  864 

A  moUon  In  arrest  of  Jwdgswint  may  be 
made  at  any  time  before  sentence  pronounced. 

(Me.)  471 

After  verdict  a  atdle  proseqnl  may  be 
entered.  (Oonn.)  865 

Cruel  and  nnusnal  mmialaaents. 

(Vt)  778 

Costs  of  prosecution  must  accrue  after  in- 
dictment found.  Query,  as  to  costs  before 
grand  Jury.  V**-AJ^!r> 
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CUSTOM  AND  U8AOS. 

Custom  Is  a  thing  to  be  learned,  and  usage  Is 
the  evideoce  of  the  custom.        (N.  H.)  810 

A  custom  shown  to  exist  as  to  a  bueineBB  in- 
sured becomes  part  of  the  contract  and,  unless 
apecially  excepted  against,  will  control  its  in- 
terpretation. (N.  H.)  819 

uiconstruing  statutes  conferring  powers  on 
municipal  corporattons,  courts  will  have  con- 
■Ideration  to  toe  uniform  praotioe  nnder  them. 

(Mau.)  682 

DAMAGES. 

8bb  Master  attv  Bbbtakt^  Mukiotal 

COBPOBATIONB;  NEaLIOBXCX;  RaILKOAD 

CoMPAKiEB;  Wats. 

Ri|^t  of  recovery  of  damages  in  action 
00  the  case,  where  right  of  eminent  domain  bas 
been  Illegally  exerciaed.  (Me.)  091 

Right  to  recoTciT  of  Tftloo  of  loss  of  use 
of  UTM  Injured  m  defectlTe  falgbway. 

(Conn.)  428 

lUghtof  aavried  ^romoa  to  recorer  com- 
peasallon  and  damagei  for  negUgeDoe. 

JVoto  844 

A  bond  glTen  in  restraint  of  trade  should  be 
construed  according  to  circumstancee  and  in- 
tentlOD  of  the  parties,  to  determine  whether 
Bum  Is  pemaltar  or  Uqoldatod  damagea. 

(Me.)  297 

Where  a  smaller  amount  la  aecnred  1^  an 
undertaking  to  pay  a  larser,  in  case  of  non- 
fulfillment of  conditions,  the  sum  so  agreed  to 
be  p^d  must  always  be  considered  as  a  penalty 
ana  not  as  liquidated  damages.   CConn.)  651 

"Forfeitures"  provided  In  written  con- 
tracts upon  breach,  when  considered  aa  liqui- 
dated damages  and  when  as  penalty. 

(Me.)  ■  857 

Eamtplwr  daasamslik  action  for  mgtnt 

profits.  (R.  I.)  46 

Interest  from  the  time  of  conversion  ts  al- 
lowed in  actions  for  unliquidated  dauiages. 

(Mass.)  749 

On  taking  land  by  right  of  emlneot  dmnain, 
intmst  Is  wowed  u  pmunt  Is  delayed. 

(Masa.)  626 

When  the  jdalntUf  is  not  entitled  to  interest 
as  matter  of  hw  but  there  Is  no  law  forbidding 
It,  Its  allowance  may  be  left  to  the  Jury. 

(Masa.)  926 

In  order  to  charge  one  for  breach  of  an 
executory  contraiott  the  other  party  must 
show  a  refqsal  or  n^^ect  to  perform,  at  a 
time  when  and  nndar  oondldons  such  that  he 

entitled  to  raqnlre  perf ormance. 

(N.H.)  834 

Damages  recoverable  for  failure  to  complete 
a  contract  to  put  up  machinery  do  not  include 
prospective  gains,  unless  there  shall  be  shown 
oniatandlng  contracts  to  be  performed  1^  the 
mflchineiy  to  be  famished.         (N.H.)  826 

Prospective  profits  for  breach  of  a  lesse  of 
a  mill  and  water  power  are  too  remote  for  re- 
covery. (N.  H.)  825 

Measare  of  damages  for  peraoual  In- 
^riea  caused  by  negligence.         (Me.)  686 

What  is  eridenee  to  determine  the  present 
worth  of  a  life  estate;  mortality  tables. 

(N.  H.)  110 

It  may  be  shown  In  mitisfttioB  of  dam- 

B.  E.  B.,  T.  I. 


ages  in  action  against  a  wrongful  takn-  that 
the  property  has  Seen  returned  to  the  ptsintiff 
or  to  a  third  person  as  owner.     (Hssa.)  572 

DAHa 

Seb  Mills  ahd  Dakb. 
DEATH. 
Bee  Neougekcb. 

Presumption  as  to  the  eontbrasnce  of  ex- 
istence of  a  person.  (Mass.)  51i 

Revocation  of  agreement  to  reference  br 
death  of  party.  (Me.)  6^ 

Abatement  of  writ  of  entry  by  death  of  d^ 
fendant;  notice  to  bdrs  under  R  B.  chap.  lOi 

(Me.)  M» 

A  statute  giving  a  remedy  for  negligence  re- 
suiting  In  death  gives  an  action  hi  cases  of  Is- 
stantaneous  death.  (K.  B.)  IG 

An  action  of  assult  and  batteiy  for  dtinagtB 
(or  caudng  the  death  of  plaintiff's  Infsat  mo 
wlU  not  lie  at  the  suit  of  the  father.  (Yt)  m 

DEBT. 

Debt  maj  be  Jdned  with  Mhwa 

(N.H.)  »4 

DEBTOR  AND  CKEDITOB. 

See  Accord  and  SATrerAcnoK:  Assiev- 
KESTFOB  Benefit  or  Ckkditors;  Baxi- 
BorrcT;  C!oMFOsinoN  with  CBEDrroBC 
Fraud  awd  Fbaudulest  Cohvetabcii; 
Ihboltenct;  Poob  Debtob;  REUia 

AND  DiSCHABOB:  8bTTLEMBKT. 

DECEDEBTS*  ESTATES. 

&SR  Dercbnt  and  DTSTBiBimon:  Dim 
AKD  Legacy;  ExKcoTORa  asd  ADima- 

TBAT0B8;  TbUBTS;  WiLL. 

DECEIT. 
See  Fraud  ahd  Fbaudulkht  Ownr- 

AXCBS. 

A  sale  of  stock  Induced  Ij  misrfflresesto- 
tioB  aa  to  value  and  amount  paid  In  is  fnsi- 

ulent.  (Me.)  SB 

Mere  statements  of  value,  prices,  "deslen 
talk,"  do  not  furnish  ground  for  action  of  de- 
celt.  (Me.)  Ml 
Unsatisfied  Judgmrat  in  assumpsit  la  not  s 
bar  to  subsequent  action  for  deceit. 

(RI.)  188 

Counts  in  decdt  and  assumpait  canDot  be 
Joined.  CN.H.)  W 

DEED. 

See  Boumdaby;  Mobtoaoe;  Txhdob  ai» 

PUBCH  AWEB. 

Fmrmt  la  seneral— A  deed  shoold  cmi- 
taln  words  of  acceptance  on  the  part  of  im 

grantee.  In  order  to  bind  him.     (N.  H.)  Sti 
An  impression  without  wax  or  wafer  is  con- 
sidered a  seal,  but  wax  or  wafer  without  w 
Impression  Is  not  a  seal.  (R- 1  )  <^ 

Gonveyanoee  by  married  women;  )<^i>der« 

hnsband:  «** 
Two  wilnesaea  are  neoesiary  to  a  deed  « 

estate.  ^         ,(N.  H.)  «7 
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Aee«ptwe«  of  a  deed  binds  the  grantee 
to  tbe  covenant  contained  therein. 

(N.  H.)  847 

The  real  date  of  a  deed  Is  the  time  of  Its  de- 
llTery.  (Maea.)  765 

Record  of  an  Instrument  which  discloses  a 
defect  in  its  execution  Is  a  mere  nullltr  and  1b 
not  noticed  for  anv  purpose.        (R  I.)  800 

Record  of  deed  is  only  notice  of  what  it  con- 
tains and  not  ci  contemporaneons  aereement. 

(He.)  m 

Notice  by  recording.  (N.  H.)  ISO 

Only  parties  or  privies  can  claim  under  a 
deed.  (R  I.)  873 

Refonubtion— A  mortgage  signed  and  re- 
cord«l  bat  omitting  the  seals  may  be  reformed 
1^  tbc  addition  of  Mais,  against  a  subsequent 
attaching  creditor  havlDg  notice.  (R  I.)  810 

Equity  will  reform  a  deed  to  make  it  con- 
form to  the  real  contract  between  the  parties, 
against  all  persons  except  txmafide  purchasers 
for  Tsloe  without  notice.  (R  I.)  810 

Conatnwtlon;  In  Mnevalr- Public  grants 
are  construed  strictly  Tn  favor  of  the  grantor. 

(Rl)  870 

Grants  by  implication  are  limited  to  cases 
of  strict  necessity.  (Mass.)  217 

A  deed  shall  be  construed  most  strnngly 
against  the  grantor.  (N.  H.)  §»( 

In  construing  a  deed  the  Intention  of  the 
parses  la  to  govern,  and  tbe  mlc  of  construc- 
tion most  strongly  against  the  grantor  is  only 
to  be  resorted  to  when  tbe  langusge  in  so  am- 
biguous that  all  other  rules  of  construction  fall. 

(Mass.)  758 

The  following  words  have  been  held  to  con- 
vey a  fee:  "Use  of,  "entire  income  of",  "all 
the  improTemeots,  income  and  benefit  or*,  "all 
the  profits  of,  "privileges  of,  'including  all 
tbe  privilege  of .  (Me.)  2»4 

Admlssiuilty  of  parol  evidence  to  explain 
latent  ambiguity.  (Mass.)  674,  S88 

Construcnon  of  covenants  of  warranty. 

(Mass.)  S74 

Deseriptlon  and  boundaries— Rigbt  of 
landowaor  to  centw  of  road.        (Me.)  848 

Office  of  habendum  is  to  define  and  limit  es- 
tate granted  In  premises,  but  if  the  estate  be 
mentioned  In  tbe  premises,  tbe  Intention  of 
the  parties  Is  shown,  and  the  deed  may  be  ef- 
fectual without  any  Jiabendvm;  and  if  an  M- 
bendum  follow,  which  Is  repugnant  to  Uie  prem- 
ises or  contary  to  the  rules  of  law  and  inca- 
pable of  construction  consistent  with  either, 
the  habeyidum  shall  be  rejected  and  the  deed 
stand  good  upon  the  premises.    (N.  H.)  847 

Monuments  and  survey  will  control  plan  re- 
ferred to  in  description  in  deed.     (Me.)  898 

Monuments  control  courses  and  distances. 

(Mass.)  514,  B88 

Parol  evidence  Is  not  admissible  to  vary  the 
rule  that  courses  and  distances  are  controlled 
by  monuments,  (A^ss.)  614 

BeeerratioM  and  exoeptlone— Oon- 
strucllon  of  reservations. 

(Mass.)  768;  (N.  H.)  848 

Construction  of  exceptions.        (Me.)  842 

Right  of  inhaUtante  of  town  otherwise  than 
in  corporate  capacity  to  take  grant  or  enjoy 
reservations  In  succession.  (R  I.)  872 

Right  of  grantee  to  enforce  reservations  tu 
graotor's  deed,  of  streets  or  passageways  be- 
yond tbe  limits  of  his  land,  ^ass.)  869 
».  «.  E.,  V,  I. 


Reservation  of  easemmts  will  not  be  implied 

in  favor  of  the  grantor.  (Mass.)  217 

A  reservation  of  house  occupied  bv  doweress 
should  be  construed  as  an  exception  of  the 
house  and  land  so  occupied,  and  the  reveision 
thereof  shonld  not  pass.  (Mass.)  7S8 

AppnrCwuuiees— Acondnitor  pipe  to  con- 
duct water  to  a  house  will  pass  as  appurien- 
ant  to  a  grant  of  a  house.  (N.  H.)  266 

Restrietions — Construction  of  restrictions 
in  deeds  a^^nst  the  use  of  land  for  certain  pur- 
poses. (N.  H.)  847 

Restrictions  upon  the  use  of  property  grant- 
ed most  be  reasonable  and  will  be  liberally 
construed.  (Mass.)  84 

The  erection  of  a  porch  and  projecting  por- 
tion of  a  second  stoir  is  within  a  restriction 
that  no  building  shall  be  erected. 

(Kais.)  84  • 

DEFINITIONS. 

"Assigned*  in  bonds  may  be  administrator 
of  obligee.  (R  I.)  887 

Connivance  is  tbe  corrupt  cousentlng  of  a 
married  party  to  tbe  conduct  In  the  other  of 
which  he  complains.  There  must  be  corrupt 
intent  in  fact.  The  presumption  of  law  is 
against  It.  (Mass.)  485 

Consuls  are "asubordioateanthoritv."  Tbe 
appointment  or  reception  of  consuls  has  no 
le^force;  and  no  action  by  them,  looking  to 
the  recognition  of  any  foreign  government, 
can  bind  either  the  government  or  the  courts. 

(Mass.).  711 

Conveyance  Includes  mortgages. 

(Me.)  670 

ConvlctkHL  Yerdlct  of  guilty  without  judg 
ment.  (Conn.)  864 

Forthwith,  in  statute  authorizing  seizure  and 
forfeiture  of  intoxicating  liquors,  within  a 
reasonable  time.  (R.  I.)  814 

Guest.  JfblM  79.  21S 

"Habit  and  repute."  (Conn.)  272 

"Issue,"  when  meaning  "children." 

(Mass.)  288 

Legacy.  (Mass.)  487 

Life  Insurance  is  a  mere  contract  to  pay  a 
certain  sum  of  money  on  the  death  of  a  person, 
in  consideration  of  the  due  payment  of  a  cer- 
tain annuity  for  his  life.  (N  H.)  857 
"Repute  and  habit."             (Conn.)  272 
Seal.   An  impression  without  wax  or  wafer 
is  considered  a  seal,  but  wax  or  wafw  without 
an  impreseloa  is  not  a  seat  (R.  L)  141 
Town.                               (Mass.)  498 
Trade  mark.   Is  a  mark  applied  to  articles 
of  trade  to  tell  the  buyer  who  the  maker  is. 

(Conn.)  411 

Trade-mark.  A  trade-mark  is  a  particular 
sign  or  symbol,  which,  by  exclusive  use,  be* 
comes  reet^niziBd  as  the  tustingutshlng  mark 
of  the  owners  of  goods,  and  for  the  protection 
of  which  tbe  aid  of  equity  may  be  invoked. 

(Conn.)  414 

Trade-mark.  It  is  the  appropriation  and  use 
by  a  trader  of  some  name,  symbol,  devise  or 
oomUnation,  whichbemaylawfuUyappropri- 
ate  and  use  to  mark  his  goods,  so  that  when 
people  see  the  goods  so  marked  Uiey  may  know 
them  to  be  his  gooda  (Conn.)  411 

DEPOSITIONS. 

A  party  notified  to  attend  the  taklng^of  dep. 

Digitized  bykjOOQlC 


loss       J>E8CB3rT  AXD  DiHTKIBtJTIOIf. 


i>BTDat  AHD  LKQACT. 


oaftiom  at  a  certalo  place  and  boar  fs  not 
boand  to  atteod  at  the  hour;  aad  if  la  bU  ab- 
■ence  the  taking  is  adjourned  to  another  place 
without  niHice  to  htm,  the  depoaitioiw  cannot 
be  used  against  bit  objection.      (N.  H.)  844 

lUght  to  adjourn  to  place  not  named  In  no- 
tiee.  (N.  B.)  844 

liability  of  party  noticing  taklDgof  depod- 
tiou  for  coats,         Q.  h.  diap.  820.  §  10. 

(N.HO.  881 

DESCENT  AND  DISTKIBXTTION. 

Distribution  among  beira.  Ifate  188,  388 
Dlatribntloa,  whmpereapUm  and  when|w 

ftirpei.         ■  2Fote  191 

Husbaodhasno  Interest  Innaleatate  of  wife 

dying  wllhont  cblldnn.  (R.  L)  812 

DEVISE  AMD  LEOAOT. 

BxK  DncBNT  jun>  DummvTioir;  £zbcd- 
Toaa  ABD  AmnmBTUTOBB;  Wnx. 

Deflnition  of  legacy.  (Hasa.)  487 

Beneficial  socTety  ioBurance  payable  to 
widow,  orphans  or  other  dependents  of  mem- 
ber; power  to  bequeath  by  will.  (Mass.)  710 

Under  N.  H.  R.  8.  chap.  147.  a  will  exe- 
cuted and  proved  according  to  the  laws  of  an- 
other State,  wilt  have  same  effect  In  disposi- 
tion of  real  and  personal  property  as  though 
executed  and  proved  according  to  the  laws  of 
this  State.  (N.  H.)  169 

Constraction — In  general,  an  intention 
to  die  Intestate  as  to  any  part  of  the  estate  will 
not  be  presumed  if  the  words  Id  the  will  will 
carry  the  whole.  (Me.)  701 

It  Is  no  valid  objection  If  the  intention  of 
tbe  testator  be  not  Illegal  or  against  good 
morals,  that  It  Is  strange,  unnatural  or  absurd. 

(Conn.)  889 

Alienation  by  testator  of  a  part  of  a  chat- 
tel specifically  bequeathed,  or  a  part  of  real 
estate  specifically  devised,  operates  as  an 
»demptiim  or  revocation  pro  tanto. 

(N.  H.)  550 

Construction  vesting  title  In  heira  and 
derlaeeflt  rather  than  in  trustees  or  execu- 
tors, will  be  favored.  (Me.)  900 

Prima  fade  the  first  taker  Is  the  principal 
object  of  testator's  bounty,  and  construction 
should  be  made  In  his  favor.       (Conn.)  2A9 

Construction  of  bequests  reposing  confl- 
deaee  in  judgment  or  discretion  of  execu- 
tor or  trustee.  (Mass.)  488 

A  devise  to  grandchildren  aa  a  class;  equal 
distribution  to  child  bom  after  death  of  tes- 
tator. (Conn.)  191 

A  general  residnax7  deviae  will  carry 
every  estate  or  interest  not  expressly  or  by  im- 
idlcatlon  excluded  from  1ft  opeiaUon. 

(N.  H.)  660 

Construction  of  residuary  clauses  in  wHI. 

Not6  189 

An  heir  1b  not  to  be  dUinherited  unless 
such  Is  the  dear  latent  of  the  testator. 

(Mass.)  469 

Diatribntioa*  when  par  capita  and  when 
per  ttirpet.  JfotsM   191,  288 

**lMae>**  -wbtn  meaning  "ddldren." 

(Mass.)  S88 

The  transfer  and  dlspodtlon  ^f  personal 
property  la  gowned  by  the  law  of  the  domlcll. 

(N.  H.)  169 


Devise  to  teetator'a  widow,  "so  long  w  ibe 
shall  be  and  remain  unmarried  after  my  de- 
cease." la  valid  and  creates  a  life  estate. 

(Me.)  TOD 

&«!•  In  Shdla^s  ease  not  In  ftmx  in 
Missechtisells.  (Msas.)  m 

A  ooNtmctioD  creating  a  twntij  la 
eeiMaom  la  general^  pretend  to  ooe  cre- 
ating a  joint  tenancy.  (Mam.)  m 

DbtinctloBS  between  eMsUaceat  and 
▼eated  rentalnders. 

(0>nB.)  818 :(N.  H.)  m 

Words  creating  vested  or  absolute  eslsie 
will  not,  on  doubtful  ImpUcatkm  from  other 
imds.  be  eMMmsd  emangettt  or  defssAle. 

(Own.)  m 

Distinction  between  vested  remahtden  sad 
erocutory  devises.  (Msa.)  » 

LImltatlofiB  of  the  mere  use  of  pcmul 
pn^ter^  vritb  reverslona  of  reauJedim 
ever,  although  allowed,  are  not  to  beEavond 

(Coan.)  m 

Adverbs  of  time.  In  a  devise  of  a  rensiidcr, 
are  construed  to  relate  merely  to  UwtiBerf 
enjoyment  of  the  estate,  and  not  totlietbe 
of  vesting.  (R  L)  681 

Condiuena  in  restraint  <^  manlsge. 

(Vt.)  856T*>to8a 

A  condition  that  a  widow  diall  not  man;  is 
not  void.  NoU  iSi 

The  final  veeting:  of  personal  proper^ 
may  be  postponed  to  the  aame  exieot  m  ml 
estate.  (Hsss.)  IM 

Povrera  of  sale— The  eontingeocy  dd 
which  power  of  sale  auty  be  executed  is  con- 
dition precedent.  (Me.)  901 

No  particular  form  of  words  Is  nersMiy  ift 
create  a  power  of  sale.    (R.  L)  88;  IM  33 

A  direction  to  executors  to  divide  will  nrC 
Imply  a  power  of  sale;  (He.)  Iku 

Oonstruction  of  power  to  sdl  coupled  vit!) 
devise  for  life.  (R  L)  H 

Power  to  sell  will  not  imply  poww  to  eon- 
gage.  » 

A  power  most  be  strictly  executed,  ma  > 
purcfaaaer  takes  at  his  periL  (Me.)  W> 

A  power  of  sale  to  a  deviaee  of  a  life  eeute 
does  not  enlarge  his  estate.  (Me.)  TOi) 

Where  naked  power  of  sale  is  given  to  ei- 
ecutor,  the  heir  or  devisee  is  enutled  to  p« 
session  and  profits  until  sale,         (Ha)  W 

A  naked  power  of  sale  la  power  wilboot  in- 
tereat,  and  fn  such  eaaa  title  vests  In  devtm  or 
heir.  (Me)  HW 

Gifla  dependent  upcm  a  definite  or  tnddl- 
nlte  failure  of  Issue.  (Hasa.)  iM 

A  gift  will  be  construed  as  a  vested  remun- 
der  rather  than  an  executory  devise,  If  the  In- 
tenUonia  not  clear.  (HaM.)  f)8,^ 

Adbusa  gat  Is  where  the  total  tad  alit- 
mate  amount  of  Ibe  shares  to  be  taken  Iv^ 
one  donee  cannot  be  ascertained  until  ul  tH 
persons  who  are  to  take,  and  the  ultimateiRO- 
portions  In  whidi  they  take,  are  finally  uc«; 
taincd.  (Conn.)  Si! 

Where  a  gift  Is  made  to  a  class,  and  m 
dies  before  testator,  the  survivors  take  t« 
whole.    Omtra,  where  the  gift  to  made 
natim.  (R  L)  1S» 

"A  realdoarjr  gfti  of  personsl  eMte 
carries  not  only  everything  not  la  too*  ois- 
posed  of,  but  everything  In  the  event  that  tnroi 
oat  not  to  be  weU  disposed  of."  .  07.  H.) 
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RMiU  of  widow  reHnquishfo;  dower,  to 
priontr  of  Mjinent  of  And  iotemt  upon  leg- 
tcy.  weoUk}  ud  genanl  legacieB. 

(Mass.)  705 

Under  power  to  widow  to  mort^iige  for  mp- 
pwt,  ertaeneematt  show  that  aum  ao  lalaed 
WIS  DecesMij.  - 

Charltleo  mad  trnoto— Wonte  auffldent 
to  create  precatory  trnatB.  (Mass.)  760 

A  bequeat  for  the  aupport  of  aoother  Is  a 
trust.  (Mass.)  460 

Sufficiency  of  derlae  In  trust  to  create  es- 
tate tn  fee.  (R  L)  88 

X  court  of  equity  will  exhaust  all  powers  at 
iu  Gonunand  to  give  effect  to  ao  inteotlon  to 
found  a  public  charity  and  to  prerent  the 
sbarity  from  falliuE.  (Conn.)  839 

Trusts  for  public  charitable  purposes  are 
upheld  undsT  clrcumstaoces  under  which  pri- 
vate trusts  would  fall.  (CoDD.)  689 

TniBts  for  charitable  uses  for  the  benefit  of 
certtdn  daseea;  validity.  (Conn.)  640 

Where  a  trust  Is  established  by  will  for  the 
support  (rf  a  child  or  widow  during  life,  the 
iDclinstion  of  the  court  should  be.  In  all  doubt- 
ful cases,  to  make  the  Income  as  large  as  Is 
fairly  consistent  with  the  safety  of  Ue  prln- 
diML  (Mass.)  874 

A  teetamentary  tnut  wUl  not  fail  for  want 
of  a  trustee.  (Conn.)  680 

Upon  the  failure  of  a  trust  fcHr  accumula- 
tioo,  a  restUting  trust  will  arise  for  the  heirs 
at  law.  (Conn.)  818 

Lapsed  lemciea  pass  to  residuary  lega- 
teesand  lapaea  devises  to  heirs.     (R  I.)  180 

Lapse  of^ legacies  by  death  of  lefmtee. 

(N.  H.)  169 

Bequest  to  class;  to  legatees.  TumUnatim; 
death  of  one:  lapse;  right  of  survivorship. 

(Mass.)   730.  780,  781 
Rule  against  perpetnitiea.    (Mass.)  194 
A  bequest,  tooe  valid  within  the  rule  against 
perpetuiiies,  most  be  such  that  it  must  neces- 
•arUy  vest  within  the  prescribed  period. 

(Conn.)  813 
Lemeioa*  when  a  eluuve  npon  laind. 

(Vt.)  405 

Sequestration  In  equity,  of  rents  of  realty 
charged  with  payment  of  debts  and  legacies. 

(R.l!)  881 

What  works  conToraion.  Ifcte  880 

Application  of  legacy  to  payment  of  debt 
dneliylegatee  to  estate.  (R  I  )  803 

Premium  paid  for  an  Investment  should  not 
be  charged  to  the  income,  but  any  loas  should 
be  nutalned  by  the  principaL     (Masa.)  878 

0I80HABOB. 

Bbk  Rbleabb  and  Dibohasob. 

DISTRIBUTION. 

Sbb  Bebcbnt  and  Distkibutioh. 

DISTRICT  AND  PROSECUTINO 
ATTORNEY. 

While  the  Constitution  provides  for  the  elec- 
tion of  state  attom^s,  their  duties  are  defined 
by  the  Legislature  and  they  may  be  excluded 
enlliely  from  the  prosecution  of  offenses. 

(Vt)  260 

H.  «.  B.,  T.  X. 


C(nnments  by  district  attorney  npon  omla> 
slon  of  defendant  to  call  witnesses. 

(Maaa.)  lOA 

DIVORCE. 
Ban  HuDAKD  abd  Wifk. 

DOMIOIL. 

Domlcil  In  dtvwce.  (R  I.)  88 

DOWBR. 

Right  of  widow  relloquUblng  dower,  to  pri- 
ority of  payment  of  and  interest  npon  legacy. 
Specific  and  general  legacies.      (Mass.)  706 

Alienation  of  widow's  homestead  Interest, 
under  N.  R  Act,  1866.  (N.  H.)  116 

The  court  of  probate  alone  has  jurisdiction 
to  assign  dower.  (Conn.)  461 

Proceedings  in  aasignment  of  dower;  de- 
mand and  notice.  (Me.^  679 

Bar  of  dower  by  conveyance  in  lifetime  of 
husband.  (Mass.)  107 

Right  of  tenant  In  fee  to  partition  against 
widow  entitled  to  life  eMate  In  an  undrvlded 
half.  (Mass.)  78 

DRAINS  AND  SEWERa 

Prescriptive  right  to  drainage  of  surface 
water.  (Mass.)  606 

Liability  of  municipal  corporation  for  neglt- 
geoce  of  its  officers,  agents  or  servants  em- 
ployed in  the  construction  of  public  works. 

(Me.)  798-600 

EASEMENT. 

A  privilege  to  use  a  part  of  a  houae  during 
life  Is  an  easement.  (Me.)  264 

A  covenant,  that  a  parcel  of  land  described 
In  a  deed  of  - other  land  shall  forever  remain 
common,  'creates  a  easement,       (Mass.)  837 

An  easement  may  consist  in  abstaining  from 
doing  Bomethingnpcm  the  servient  tenement. 

(Mass.)  83 

Right  of  person  having  right  of  flowage  to 
remove  fences  on  servient  land,  when  not  ex- 
ercteing  such  right  of  flowage.     (Mass.)  449 

The  use  of  an  easement,  under  claim  of  right, 
is  an  adverae  use.  (Me.)  364 

An  easement  or  incorporeal  hereditament  la 
not  subject  to  partition.  (Hase.)  730 

Where  an  easement  is  appurtenant  to  the 
whole  estate,  the  assignee  of  anv  part  may 
claim  the  right,  so  far  as  is  applicable  to  hu 
parcel,  provided  It  can  be  enjoyed  by  the 
several  eatatea  without  increaaing  the  burden 
upon  the  servient  estate.  (Mass.)  781 

An  easement  appurtenant  to  a  dominant  es- 
tate, as  a  supply  of  water  toa  house,  rasses  by 
a  grant  of  the  house.  (N.  H.)  356 

Rightof  Inhabitants  of  town,  otlierwiee  than 
in  corp<ff«te  capacity,  to  t^e  grant  or  enj|oy 
reeerratliMis  In  suecesdon.  <R  I.)  bra 

An  easemeut  In  gross  will  not  be  presumed 
wboi  by  fair  construction  it  may  be  taken  to 
be  appurtenant  to  some  other  estate. 

(N.  H.)  357 

Reservation  of  easements  will  not  be  Im- 
plied in  favor  of  the  grantor.      (Mass.)  817 

Prescriptive  r^t  to  drainage  of  surface 
wata.  (IUbm.)  606 
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In  proviDg  a  prescrlptioQ,  the  user  of  the 
right  Is  the  only  eTidence  of  the  eitent  to 
which  it  has  been  acquired.        (Mass.)  766 

iUiMdoiiment  by  hohumt.  (Maw.)  574 

EJECTHENT. 

Plaintiff  must  lecorer  on  Uie  strength  of  his 
owD  Utle.  (Conn.)  861 

Title  by  adverae  poaaeadon  may  be  shown 
nnd«'  general  Issue.  (R-  !■)  861 

Abatement  of  writ  of  entiy  by  death  ot  de- 
fendant; notice  to  heirs  under  R.  6.  chap.  104. 

(He.)  662 

Recovery  In  ejectment  must  be  for  a  definite 

{>ortion  of  the  premises  described  in  the  dec- 
araiion,  and  the  Terdid  cannot  be  for  the  ex- 
cess in  value  of  a  homestead  interest. 

(Vt)  863 

Form  of  verdict.  (R.  L)  861 

When  action  for  mMae  profita  accrues; 
Statute  of  Limitations.  (R.  I.)  46 

Record  and  Judgment  against  third  person 
for  use  and  occupeUou  is  admlaalble  in  action 
for  metne  profits.  Sote  01 

Exemplary  damaoea  In  action  for  mstne 
profita.  (RL)  46 

ELECTION. 

Right  to  compel  election  of  one  oocuion  of 
sevenl  pnUicanons  of  same  libel. 

(Uaaa.)  B86 

ELECTIONS. 

Sbk  Yotkbs  Asm  ELBonoRS;  Wats. 

EMBASSADOR. 

Sek  Consdls. 

EMINENT  DOMAIN. 

Sbb  Rajuioad  Cohfaries;  Watb. 

A  railroad  company  having  the  right  of 
eminent  domain,  for  the  construction  of  its 
road,  cannot  take  additional  lands  after  it 
has  completed  iu  road.  (Mass.)  601 

Authority,  under  Pub.  Stat.  chap.  113,  %  126. 
to  construct  highway,  townway,  and  footway 
across  railroad  previously  constructed. 

(Mass.)  95 

Admissibility  of  opinion  of  witness  as  to 
value  of  land  taken.  (Me.)  477 

In  taking  land  by  right  of  eminent  domain 
Interest  is  allowed  If  payment  la  delayed. 

(Mass.)  636 

Frorlaion  ifa  recovery  of  damages  In  statute 
granting  right  of  eminent  domain  Is  exclusive. 

(Me.)  693 

Rixht  of  recovery  of  damages  In  action  on 
the  case,  where  right  of  eminent  domain  has 
bP'-n  Illegally  exercised.  (Me.)  6P1 

itight  of  mortgagee,  under  Act  1881.  chap. 
110,  to  application  of  damages  for  land  taken 
for  public  use.  (Mass.)  694 

EI^UITY. 

See  Injuitotiok. 

JariadletioBi  in  genvrml  —  Adequate 
remedy  at  law.  (R  I.)  864  (Vt.)  860 

The  Legislature  of  Connectlcut^.belng  orlgi 

H.  B.  B.,  T.  L 


Equitt. 

nally  the  only  court  of  chanoery,  has  exerctaed 
that  jurisdiction  more  generally  than  in  inott 
of  the  other  States.  (Oona.)  4U 

Recovery  by  action  at  law  of  surolos  afier 
foreclosure.  (R.  L)  883 

Trwkud — Concurrent  jurisdiction  Id  eqoitT 
to  set  aside  fraudulent  conveyance,  thou^ 
adequate  remedy  aflorded  by  iojunctloo  it 
law:  (R.U  16 

Necessary  nrdes  in  action  by  niidee  toMt 
aside  prior  naudulent  deeds  made  by  bii 
grantor.  (R  L)  15S 

Buffliclency  of  evidence  of  fraud  for  cancel 
lation  of  bond.  (Ue.)  «95 

Jurisdiction  over  cancellation  of  deeds. 

(X.  H.)  2S0 

Mlateka— Equity  will  not  rdlen  agiiut 
mistake  arising  irom  necrliMnee. 

(R  I.)  8W 

Mistake  mnst  be  material  and  cause  of  ib« 
agreement  {Com.)  IM 

MattuaitT- of  mistake.         {Coaa.)  l8f 
Reasonable  diUceaea  after  discoreiy  of 
mistake.  (Conn.)  184 

Equity  will  reform  a  deed  to  make  it  en- 
form  to  the  real  contract  between  the  ptitin. 
agidnst  all  perwma  except  bonafiit  puichMcn 
for  value  without  notice.  (R  I)  SIO 

JurisdicUon  to  cancel  deedi  tor  eceideBt, 
mistake  and  fraud.  (N.  fi.)  M 

If  a  deed  or  will  is  by  power  required  to  w 
executed  in  the  presence  of  a  certain  oambcr 
of  witnesses,  and  It  Is  executed  In  the  preseoa 
of  a  smaller  numbw,  or  If  it  b  required  to  be 
sealed  and  the  sealing  Is  omitted,  equity  «u 
supply  the  defect*.  (Mmb.]  w 

A  mertM^  signed  and  reconled,  bid 
omittins  the  ee»U,  may  be  r^onMd 
the  additional  seals,  against  a  subsequeat  it- 
tacbtng -creditor  having  notice.  (R.L)  w 
Jurisdiction  in  equity  to  compel  the  sdan 
istrator  of  payee  of  a  note  to  Indorse  the  ■» 
to  a  vt^antary  donee,  it  appearing  tbsl  tta 
payee  had  omitted  such  Indorsement  tlinn|b 
Sccldent.  (M«b.)  9* 

The  court  will  not  aid  the  nonexecitaoe  ffi 
a  power  even  where  that  nonexecudMiii  oc- 
casioned by  a  disability  arising  frwn  goot 

'   (Mass.)  m 

^   Jurisdiction  of  eredltora*  bills,  uov 

^Gen.  Stat.  chap.  118.  (Msm.)  » 

Courts  of  equity  will  set  olf  Joint  ai>d^ 
rate  deb:s  against  each  other  when  the  equlln 
of  the  case  requirelt,  although  at  law  wcisti- 
off  would  not  be  allowed.  (R  M 

A  bill  in  equity,  as  a  creditor's  hill  to  reich 
unpaid  stock  snoBcriptiona,  eren  when  in  at 
junction  is  issued  to  restrain  the  disporitioB  Ol 
the  property  sought  to  be  reached  by  it,  cnsiei 
no  lien  upon  the  proper^.  («•».) 

Quia  timet  aetiona— Jurisdlcti<w  U"- 
move  cloud  on  title;  remedy  at  law. 

Where  the  invalidity  of  a  deed  wppoi^ 
an  adverse  Utle  is  not  apparent  on  Its  me 
equity  has  jurlsdlottou  to  remove  ^''^j 

Equity  will  not  lend  ita  aid  to  devwt »  » 
tate  for  breach  subsequent.        (N.  H.)  ^ 

Equity  wlU  not  Interfere  to  remore  a  dojA 
in  favor  of  a  party  oat  of  posseasIoB 
under  legal  tltle^  aninat  one  In  poMMiiw  » 
der  an  Ulegal  tax  ffile.  (RD  » 
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Evidence. 


Right  of  attaching  creditor  to  remove  cloud 
'Of  a  tax  deed  from  Utle  of  attached  property. 

(N.  H.)  855 

Jurisdiction  to  appoint  receiver  and  make 
distribution  of  property  of  unincorporated 
Joint  stock  companies,  under  R.  8.  chap.  77. 

(Me.)  793 

LiMhes  by  delay,  effect  of.      (Mass.  318 
One  who  has  slumbered  on  his  nights,  until 
the  diliffence  of  others  have  orercmne  all  the 
■difflculnes,  cannot  ask  a  court  of  equity  to  aid 
him  In  reaping  what  he  has  not  sown. 

(Mass.)  594 

Statute  ef  XJmltatlou  in  actions  in 
■eqiii  .-.  (R.  I.)  864 

PnLctieeand  pleading— A.U  parties  In 
interest  should  be  made  partus.     (He.)  901 

On  hearing  on  bill  and  answer,  allentions 
of  answer  mtist  be  taken  as  ime.  (N.  B.)  S5 

Where  bill  is  ordered  to  be  dismissed  upon 
a  contingent  event,  such  order  Is  not  final  de- 
-cree.  (R.  I.)  883 

Where  facts  are  so  clearly  stated  in  a  mas- 
ter's report  as  necessarily  to  Involve  a  particu- 
lar consequence,  it  is  for  the  court  to  act  upon 
the  facts  so  reported  and  apply  the  law. 

(Mass.)  686 

Right  of  landowner  to  equitalile  lien  on 
land  takenbyax^lzoad.  (Tt.)  480 

XRROR. 
8KB  Afpku. 

Requlsttes  of  record.  (Me.)  667 

ESTATES. 

What  is  evidence  to  determine  the  present 
worth  of  a  life  estate;  mortality  tables. 

(N.  H.)  110 

XSTOPPBIi. 

Oonditions  of  estoppel  by  judgment. 

Note  86 

Doctrine  of  estoppel  by  conscience. 

(N.  H.)  256 

Estoppel  by  conduct;  evidence  and  effect 
of.  (N.  H.)  242 

By  silence.  (Me.)  794 

Aeceptance  of  devise  will  estop  the  devisee 
to  set  up  a  title  In  opposition  to  the  will. 

(N.  H.)  366 

Recovering  goods  without  repudiation  may 
Iw  evidence  of  sale.  (Mass.)  49*5 

Estoppds  are  notfavwed  as  defenses. 

(RI.)  88 

XVXDENOE. 

Sbb  duHiNAL  Law;  Deposition;  Frato 
AND  Fraudulent  Conveyances;  Hohi- 
ciDB;  Intoxicating  Liquors;  Larcbnt 
AND  Receiving  Stol^  Goods;  Libel 

AND  BLANDBB;HiniIC[PAL  COBPORATION8; 

Nbglioehcb:  Witaesb. 

Preaamptioa  as  to  the  continnaoce  of 
«xi8tence  of  a  person.  (Mass.)  616 

Documentary  evidence — Record  and 
judgment  against  third  person  for  use  and  oc- 
cupation is  admissible  in  actioo  for  timw 
proflta.  IMe  91 

AdmlsslbUitT  of  records  of  offices. 

(Haas.)  644 
B.  B.  B.,  V.  L  66 


Admissibility  of  foreign  public  records; 
evidence  of  authentication  and  official  charac- 
ter. (N.  H.)  61 

Effect  of  probate  of  will  as  evidence  of 
mental  capacity  in  collateral  proceedings. 

(Masa.)  786 

Admissibility  of  evidence  of  "Record  of 
Massachusetts  Volunteers,"  printed  under 
chap.  98,  of  the  Resolves  of  1866,  and  recog- 
nized as  a  public  record  In  ^t.  1866,  chap. 
301.  §  1.  (Mass.)  544 

The  fact  that  a  book  of  accounts  is  sent  to 
the  jury  witliout  objection  does  not  put  its 
entire  contents  in  evidence.         (Mass.)  590 

Wliat  is  evidence  to  determine  the  present 
worth  of  a  life  estate;  mortality  tables. 

(N.  H.)  110 

Primary  and  aeeondary  eTidence— 

Requisites  of  proof  of  judicial  proceedings  of 
courts  of  other  States,  under  U.  S.  R.  6.  §  905. 

(N.  H.)  169 

Sufficiency  of  evidence  of  conteats  of  lost 
papers.  (Conn.)  179 

l*arol  or  extrinsie  evidence— Is  only 
admissible  in  case  of  ambiguity,  accident,  mis- 
take br  fraud.  (Mass.)  88 

Admissibility  of  parol  evidence  to  show  that 
maker  of  note  was  surety.  (Mass.)  737 

Parol  evidence  Isadmissible,  of  a  subsequent 
oral  agreement  to  prolong  the  time  of  perform- 
ance of  a  written  contract  under  seal,  change 
the  place  of  delivery,  to  show  a  waiver  of  any 
of  its  terms  and  to  change  the  price  or  consider- 
ation. (Mass.)  319 

OoKpetencjrt  releTanej — Instructions 
to  attorney  to  draw  deed  are  not  privileged 
against  those  claiming  interest  in  subject. 

(R.  I.)  821 

Professional  communications  are  privileged 
only  when  disclosure  Is  objected  to  by  client, 
or  when  they  would  be  preJudldaJ  to  his 
interests.  (R.  L)  831 

Commanicatlone   to  attorney  are  not 
privilaced  where  fraud  Is  alleged. 

(R.  I.)  821 

The  jury  may  find  from  the  appearance  of 
a  young  man  fully  grown,  without  any  other 
evldrace,  that  he  Is  not  twenty  one  years  of 
age.  (Mass.)  227 

Evidence  of  an  inferior  nature,  which  sup- 
poses evidence  of  a  higher  in  existence  and 
which  may  be  had,  is  not  admissible. 

(Mass.)  523 

A  new  trial  will  not  be  granted  for  the  in- 
troduction of  incompetent  or  immaterial  evi- 
dence, if  it  tended  to  prove  a  point  which  the 
jury  by  their  verdict  did  not  find  to  have  been 
proved.  (N.  H.}  248 

Admiaalona;  dedarationa— The  declar- 
ation of  one  in  possession  of  land  under  an 
undisputed  claim  of  title,  respecting  his  boun- 
dary lioes,  is  admissible  after  his  decease,  In 
favor  of  those  claiming  under  him. 

(N.  H.)  849 

A  party's  own  admissions  are  always  admis- 
sible against  him.  (Mass.)  51 1 

Adtmsdons  of  agent,  when  binding  on  prin- 
cipal. (Mass.)  721 

Declarations  or  admissions  of  an  agent,  not 
made  within  the  scope  of  his  authority  and 
forming  no  part  of  the  re»  getta,  are  not  evi- 
dence to  affect  the  rights  of  the  principal. 

(pas.)  748 
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AdmissfoDB  of  party  by  silence.   (Me.)  794 

OooiisMions  —  Admissibility  of  declara- 
tions, admlBsions  and  confessfous  of  others 
than  the  acciutid.  Declarations  by  conspira- 
tor or  aocompUce.  J/ots  888 

Confesdons  under  threat  or  Inducement. 

(Mass.)   667,  56S 

ConfessioDB  by  children,  when  Toluntary 
and  when  extorted.  (Mass.)  567,  568 

Expert  testimony — Opinions,  supposi- 
tions, impressions,  beliefs,  of  witness  used 
synonymously.  (Blass.)  595 

Suppositions  or  thoughts  of  a  witness  are 
not  evidence.  (Mass.)  692 

Admissibility  of  expert  testimony  and  opin- 
ions of  witnesses.         (Yt.)  408;  (Mass.)  505 

Expert  testimony  is  not  admissible  upon  the 
very  questiou  to  be  decided  by  jury. 

(N.  H.)  354 

Competency  of  witness  not  an  expert,  to 
testify  to  size,  shape  and  appeu-ance  of  a  vis- 
ible object.  (Maaa)  546 

Opfnions  of  witness  not  expert,  when  ad- 
missible. (Mass.)   562.  596 

Admissibility  of  OT>inions  of  nonexpert  wlt- 
nesaee  oo  question  oi  mental  ability. 

(Mass.)  596 

Proof  of  lubBdwxftinc.      (Mass.)  748 
Burden  of  proof  oo  denial  In  answer  of 
each  and  every  allegation  In  dedaration. 

(Mass.)  674 

The  weight  and  value  of  admlsdons  must 
be  determined  by  the  jury.         (Mass.)  613 

EXCEPTIONS. 

A  petitioner  has  the  right  to  waive  such  ex- 
ceptions as  he  falls  to  establish,  and  argue  such 
others  as  he  succeeds  in  establisbing. 

C&88.)  686 

EXECUTION. 

The  isaniBB  of  an  aUm  Is  prima  faeU  evi- 
dence that  Judgment  has  not  been  satisfied  on 
first  erontlon.  (Me.)  789 

Authority  of  constable  to  make  service  of 
process  not  directed  to  him.  (Me.)  478 

Liablli^  to  executitm,  of  lands  held  by  one 
as  trustee  or  mortgagee  under  deed  absolute. 

(Mass.)  726 

Effect  of  Stat  of  1874.  chap.  188,  upon  the 
form  and  effect  of  a  lory  upon  and  sale  of  a 
judgment  defendant's  interest  in  mortgaged 
real  estate.  (Mass.)  613 

An  ezecutloD  creditor  is  not  a  bimafde  pur- 
chaser for  value.  fR.  I.)  810 

Scire  tsLcifLm  to  obtain  execution  against 
an  executor  is  not  a  new  action  but  a  continu- 
ation of  a  former  one.  (Mass.)  568 

Requisites  of  oreditor*a  bill  to  reach  un- 
paid stock  subscriptions.       (Mass.)  '^8-712 

A  creditor's  bill  to  reach  unpaid  stock  sub- 
scriptions must  be  brought  in  equity,  and  in  a 
court  where  the  stockholder  can  obtain  his 
contribution  from  his  associates,  and  in  a  court 
having  power  to  act  over  the  whole  subject, 
(Mass.)  7»B.  709 

A  creditor's  bill  to  reach  unpaid  stock  sub- 
Bcriptions  must  be  in  behalf  of  all  creditors 
who  may  Join.  (Mass.)  708-710 

A  bill  in  equity,  as  a  creditor's  bill  to  reach 
unpaid  stock  subscriptions,  even  when  an  in- 
junction is  issued  to  restrain  the  disposition  of 

IT.  B.  K.,  T.  I. 


>  EXBCTTOBS  ARD  ASMIKISTRATOBS. 

the  property  sought  to  be  reached  by  It,  cre- 
ates no  lien  upon  the  property.   (Mass.)  708 

EXECtTTOBS   AND  ADBONIST&A. 
TORS. 

8ke  Dbscsht  A3n>  Dibtbibution;  Dcvias. 
AMD  Lggact;  Will. 

Authority  of  administrator  de  bonia 

non  to  sue  on  executor's  bond.       (Me.)  659 

An  administrator  da  boim  non  derives  his 
title  from  the  testator  and  not  from  the  exec- 
utor. (Me.)  6S» 

Act  of  one  Joint  administrator  wUl  ht 
deemed  act  of  all.  (R  L)  141 

Powers  and  authority  of  foreign  execu- 
tors. (R.  I.J  141 

Datiest  liabilities— Powers  coupled  with 
interest  may  be  executed  by  surviving  trustee. 

(N.  H.)  174 

The  right  of  admlnlstratfoa  follows  tfae 
right  to  the  property.  (R  1)  147 

Construction  of  bequestsreposlng  confidence 
in  judgment  or  discretiCHi  of  executor  or  trus- 
tee. (Mass.)  48S- 

A  bond  running  to  the  obligee  or  her  as- 
signee may  be  euTorced  by  the  administnw 
of  the  obligee.  (R  L)  WS 

At  common  law  an  administrator  cannot  im- 
peach a  fraudulent  conveyance  of  his  intestate. 

(R-Ll  14» 

Promise  by  executors  to  pay  debt  will  not 
bind  estate  unless  suit  brought  witblu  three 
years.  (N.  H.)  2S8 

Right  of  executor  to  pay  legacy  before  his 
appointment  and  defeat  attachment  at  suit  of 
creditor  of  legatee.  (Me.)  704 

Application  of  legacy  to  payment  of  d^ 
due  by  legatee  to  estate.  (R  I-)  808 

Personal  liability  of  executor  to  pay  debts, 
on  giving  bonds,  on  suggestion  of  waste. 

(Mass.)  aor 

Acconnts— Allowance  of  compensatioo 
and  its  amount  are  in  the  discretion  of  the 
court  settiing  accounts.  (Mass.)  48& 

For  willfiu  breadi  of  dnty.an  executor  will 
be  charged  interest  wRh  annual  rests. 

(Mass.)  485 

Interest  Is  not  chargeable  unless  the  executor 
makes  some  profitable  tise  of  the  money  of  the 
estate  or  unreasonably  detains  it.  (Mass.)  487 

Where  a  legacy  Is  given,  and  the  same  per- 
son is  executor  and  trustee  or  guardian  for  the 
legatee,  he  is  bound  to  account  for  the  l^tcy 
as  executor,  unless  he  has  rendered  an  account 
charging  himself  as  trustee  or  guardian  and 
such  account  has  been  allowed  by  the  probate 
court.  (Mass.)  486- 

Laud  directed  to  be  sold  and  turned  into 
money  Is  to  be  conddered  as  money  and  to  be- 
accounted  for  as  personal  estate. 

(Mass.)  48S 

The  acquiescence  and  neglect  of  heirs  to  call 
an  executor  to  account  should  furnish  some 
excuse  for  his  delay  to  account.   (Mass.)  487 

Where  the  executor  Is  sole  legatee  and  there 
are  no  credltm,  aaatadmlnistration  cannot 
be  shown.  (Mass.)  487 

Sale— Sufficiency  of  publication  of  notice 
of  administrator's  sale.     (R  I.)  S7;  JfetaVT 

Actions — Authority  of  probate  court, 
under  R.  L.  g  2086,  to  enforce  orders  on  exe- 
cutors by  Imprisooment,  (Tt)  617 
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Execution  against  execatws,  under  P.  8. 
chap.  173,  ^  58.  (Mass.)  668 

^irefacuM  to  obtain  execution  against  an 
executor  is  not  a  new  action  but  a  contin- 
uation of  a  former  one.  (Mass.)  S68 

Creditor  of  decedent's  estate  cannot  set  off 
such  claim  against  a  debt  due  to  the  executor 
or  administrator.  (Conn.)  893 

Right  to  set  off  claim  against  decedent's  es- 
tate against  a  claim  for  rent  of  realty  belong- 
ing to  the  estate.  (Conn.)  892 

In  an  action  at  law  by  an  admintstrator,  evi- 
dence Is  notadmissibleto  collaterally  impeach 
his  letters  of  admlnlatrfttlon.        (R  L)  132 

Finally  of  decree  of  judge  of  probate  uo- 
appealed  from.  (N.  H.)  839 

Bonds— Duty  of  trustee  for  public  charUies 
to  give  bond.  (Mass.)  486 

Where  same  person  is  executor  and  trustee, 
duty  to  give  bond  in  both  capacities. 

(Mass.)  485 

Where  the  same  person  is  executor  and  trus- 
tee, the  sureties  on  ue  executor's  bond  are  not 
exonerated  until  a  new  bond  is  given  by  the 
trustee.  (Mass.)  486 

Liability  on  bond  conditioned  for  the  ad- 
ministration of  "goods,  chattels,  rights  and 
credits",  for  proceeds  of  real  estate  sold  by  ex- 
ecutor under  power  In  will.        (Mass.)  487 

Burettes  discharged  upon  the  filing  of  a  new 
bond  before  actual  waste  of  the  estate,  and  be- 
fore account  has  been  filed,  will  not  be  liable 
for  subsequent  waste.  (Mass.)  467 

Whoever  claims  on  a  probate  bond  must 
show  himself  creditor,  heir,  or  legatee. 

(N.  H.)  238 

Right  of  widow  to  maintamaiiee  pend- 
ing settlement  of  estoijB.  (Vt.)  618 

EXPERT  TESTIMONY. 

SbR  EVIDBNCK. 

FELLOW  SERVANT. 

Seb  Mabtbb  and  Ssbyabt. 

FENCES. 

SsB  Railroad  CouPAmEs. 

Recove^  of  double  cost  on  building  division 
fence,  under  R.  8.  chap.  23,  §  6.     (Me.)  902 

Right  of  person  having  right  of  flowage  to 
remove  fences  on  servient  land  when  not  ex- 
ercising such  right  of  tlowage.     (Mass.)  449 

FIRE  nrSTTRANCB, 

See  Ihbdbance. 

FIRES  AND  FIRE  DEPARTMENTS. 

Liability  of  city  for  negligent  acts  of  officers 
of  fire  departments.  (Me.)  697 

FISH  AND  FISHERIES. 

Public  right  of  fishing  includes  shell  fish  as 
v«ll  as  floating  or  swimming  fish. 

(R.  I.)  870 

Abore  ebMng  and  flowing  tide  fisheries  he- 
«>i>g  exdudTely  to  the  adjouiing  owners. 

(K.  L)  871 

Rights  to  shell  fisheries,  under  P.  S.  chap. 
146.  (R.L)  870 

«.  ».  B.,  T.  I. 


nXTUKEB, 

Tombstone  or  monument  placed  upon 
gravel,  with  no  other  foundation,  is  not  fix- 
ture (Mass.)  108 

Fixtures,  between  landlord  and  tenant. 

(Vt.)  619 

Machinery  with  shafts  and  pulleys,  connected 
with  engines,  fastened  to  the  building  by  cleats, 
screws  or  nails;  when  fixtures  and  when  chat- 
tels. (Mass.)  m,  687 

Where  from  the  facts  property  mar  be  held 
to  be  either  real  or  personal,  the  finding  of  the 
trial  court  will  be  conclusiTe,  the  queetfon  of 
intention  being  one  of  tact.        OOass.)  687 

FORECLOSURIi. 

See  Moutoaob. 

forfeiture. 

Sbb  Iksurakce;  Lntoxicating  Liquobb. 

Act  forfeiting  liquors  should  be  strictly  con- 
strued. (R  I.)  818 

FOROEBT. 

The  false  making  of  an  instrument,  without 
the  intent  to  defraud  some  particular  person, 
Is  not  torgetj.  (Me.)  471 

Indictanent  must  aver  intent  to  defraud  a 
particular  person,  and  this  intent  must  always 
be  proved.  (Me.)  471 

Sufficiency  of  indictment  alleging  Intent  to 
defraud  the  person  whose  name  is  forged  to  an 
order  on  a  savings  iMnk,  the  evidence  showing 
that  the  Intent  in  fact  was  todefraud  the  bank. 

(Me.)  471 

FORNICATION. 

Crime  can  occur  only  whecethere  Is  no  mar- 
riage. (Vt.)  625 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCES. 

Sbb  Dbcbit;  EfturrY;  Iautfatioh  of  Ao- 

TIOHS;  Balk. 

Badge  of  fraud.  (R.  L)  875 

P.  &  chap.  178,  §  1,  compared  with  18  and 
37  Elix.  (R.  I.)  878 

Evideiiee— Burden  of  {ffoof.     Note  410 
Admissibility  of  evidence  of  other  transac- 
tions. (Vt.)  409 
Sufficiency  of  evidence  of  fraud  and  undue 
infiuence,  to  go  to  jury.            (Mass.)  885 
Sufficiency  and  weightof  evidence  of  fraud- 
ulent representations  to  avoid  sale. 

(Mass.)  S81 

Evidence  ofasslgnment  of  personal  propwty 
by  insolvent  with  intent  to  defraud  creditors. 

(N.  H.)  65 

Declarations  of  alleged  fraudulent  vendor 
in  possession  are  admissible.       (N.  H.)  114 

Communications  to  attorney  are  not  privi- 
leged where  fraud  Is  alleged.        (R  L>  8S1 

Misreprenntetiou— LtaUlity  for  fraud 
for  false  representation  inducing  subcontractor 
not  to  perfect  inchoate  mechanic's  lien. 

(Conn.)  824 

Liability  for  acts  of  officers  In  excess  of  au- 
thority. Effect  of  false  record  in  bank  books, 
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ct  vote  of  tmateescoiif  erring  special  aathoritT- 

(Mass)  760 

A  sale  of  stock  induced  by  misrepresentation 
as  to  value  and  amount  paid  In  Is  fraudulent. 

(Me.)  801 

Hare  Btatementaof  Talue.  prices,  "dealers 
talk,"  do  not  furnish  ground  for  action  of  de- 
ceit (Me.)  801 

Representations  of  what  the  law  will  permit 
or  require  Is  not  ordinarily  a  cognizable  fraud. 

(Me.)  695 

Sole  of  chattels  vitiated  by;  relief  In  cases 
of.  Note  410 

IVmnd  npm  eredltors— A  bona  fide  pur- 
diaser  may  acquire  a  good  title  from  a  fraud- 
ulent vendee.  Various  BpplIcattoDs  of  this 
principle.  (Mass.)  510 

Validity  of  unrecorded  chattel  mortgage 
against  autgneefor  tiettefltof  creditors. 

(R.  I.)  19 

A  fraudulent  grantee,  holding  onlr  a  void- 
able title,  may  convey  an  Indefeasible  estate 
to  an  toDOCent  purchaser.  (N.  H.)  160 

A  coiporatloQ  may,  In  judgment  of  law,  in- 
tend to  defraud  creditors.  (Me .)  670 

Right  of  creditor  to  control  allesed  fraudu- 
lent sale  after  affirmance  thereof  tyv  assignee 
for  benefit  of  creditors.  (S.  H.)  84S 

Right  of  owner  of  goods  to  recover  from 
warehouseman  to  whom  they  have  been 
pledged  by  a  broker,  who  purchased  prases- 
«on  of  them  for  the  purpose  of  sale  to  an  al- 
leged undisclosed  principal,  when  in  fact 
there  was  no  principal.  (Mass.)  510 

Remedy  of  creditors  to  set  aside  frauduleot 
conveyances  of  deceaseddebtor.   (R.I.)  149 

Concurrent  jurisdiction  in  equity,  to  set 
aside  fraudulent  conveyance,  though  remedy 
afforded  at  law.  I.)  15 

FRAUDS.  STATUTE  OF. 

P.  S.  chap.  178,  g  1,  compared  with  18  and 
37  Eliz.  (R.  1.)  876 

Revocation  of  wills  uuderStatuteof  Frauds. 

(N.  H.)  652-556 
The  time  of  performance  of  a  written  con- 
tract, withinjthe  Statute  of  Frauds,  maybe  en- 
larged by  a  subsequent  oral  agreement. 

(Mass.)  S19 

Sufficiency  of  evidence  of  constructive  dellv- 
err  and  acceptance  of  goods.        (N.  H.)  4 

Parol  evidence  mot  umlaalble  to  prove  ex- 
press trust.  (R  L)  831 

OAHIKO. 

Btatutoiy  prorlsiouB  ag^ust  gaming. 

(Mass.)  613 

Being  present  at  an  unlawful  game,  and  also 
actually  taklne  part  therein,  do  sot  constitute 
aeparate  and  distinct  offenses.     (Haas.)  613 

AdmlasIblUty  of  evidence  of  use  of  rooms 
prior  to  seizure  of  gaming  Implements,  to  show 
purpose  for  which  they  were  kept. 

  (Mass.)  676 

QASmSHMEHT. 

8eb  Attachkekt. 

The  maker  of  a  negotiable  sight  draft,  not 
payable  In  this  State,  cauuot  be  held  as  trustee 
of  the  payee  of  the  draft,  (K,  H.) 

X.  a.  K.,  T.  L 


HoHEarsAD. 

Attachment  of  lalaries  of  pul^c  ofBcen; 
public  policy.  (CoDo.)  M 

Attacliment  of  salariea  of  school  teacbertL 
public  policy.  (Conn.)  644 

Salaries  of  public  (Acers;  when  atienaMe; 
public  policy.  (Coon.)  H4 

Bill  of  dlsGoveiy  or  In  aid  of  trustee  proc- 
ess, seeking  to  oontnwUct  the  answers  of  ibc 
trustee,  does  not  lie.  QSul)  SC 

GIFT. 

See  Detisb  ahd  IjBoaot. 

Jurisdiction  In  equity  to  compel  the  tdniit 
Istrator  of  the  payee  of  a  note  to  iodorw  the 
same  to  a  voluntas  donee.  It  appearing  that  tin 
payee  had  omUted  such  Indonement  throueb 
accident.  OIu>-)  " 

OBANT. 

Right  of  Inhabitants  of  town,  otherwise  duo 
in  corporate  capadQr,  to  take  grant  or  tajm 
reservatliHis  in  sncoeMon.  (R.  L)  8R 

GUARDIAN  AKD  WARD. 

Right  of  guardian  to  recover  for  siupwt 
of  wmrA  waile  living  as  member  of  h&  ba- 
lly. (Haas.)  ISI 

A  guardian  is  bound  to  use  ordinsi;  pru- 
dence and  diligence  In  the  management  of  bii 
ward's  estate,  and  is  liable  for  kisses  toaimA 
through  culpable  indlfleraice  and  BegB* 
Veaee.  (Mass.)  45C 

Courts  will  presume  strongly  ai^nst  the 
guardian  if  he  has  been  negligent.  ^Cass.)  ffC 

A  guardian  is  liable  If  he  nengeotiy  pv- 
mlta  others  to  collect  rents,  or  ■uflersotunto 
occupy  the  premises,  or  occupies  them  Urn- 
self.  (Mass.)  tiO 

A  guardian  is  liable  for  wsbste.  (Mass.) 

A  guardian  having  used  the  funds  of  bit 
ward  Id  his  business  uiould  be  cha»ed  Inteivt 
with  annual  rests.  (Mass.)  & 

An  account  may  be  rmdered  and  settled  bi 
the  surety  on  a  bond.  (Blasa.)  fiC 

An  infaot  Is  bound  by  a  Judgment  or  dem 
to  which  his  guardian  was  a  pa^.  (K.  H.)  831 

Proof  that  the  Infant  ward  requested 
guardian  to  abstain  from  recovering  a  dentind 
against  a  debtor  Is  no  defense  to  an  action  for 
the  omission  to  make  collection.  (Has>.)  4M 

Foreclosure  sale  against  Infant  bdr  camioi 
be  opened  on  hispetlnon  to  redeem,  ortobttr 
on  merits,  or  for  want  of  notice.  (N.  B.) 

GUEST. 

Seb  Inn  ard  Ihkkbbfbb. 

HEALTH. 

Discretion  of  Board,  within  thesoopeoftbeii 
statutory  powers.  Is  conclusive.  (Suss.) 

Regularity  of  seizure  of  Infected  articles 
Board  of  Health,  under  Pab.  Stat.  ch^>.  80. 

(Mass.)  an 

hiohwats. 

Seb  HunicipaIj  Cobfobatioxb;  Wao. 

HOMESTEAD. 

A  homestead  interest  cannot  be  rdlnqolsbed 
without  the  consent  of  the  wife.     (Vt.)  89 
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HOIOCIDB. 

Recovery  Id  ejectment  muBt  be  for  a  definite 
portion  of  the  premiBes  descritied  in  the  dec- 
laratioD,  and  the  verdict  cannot  be  for  the  ez- 
cesa  in  value  of  a  homestead  interest. 

(7t.)  m 

BOMZCIDS. 

Admissibility  of  threats ,  admissions  and  con- 
fessions of  pereons  other  than  the  accused. 

(Conn.)  888;  ITote  888 
DeclaTBtloDs  by  conspirator  or  accomplice. 

me  888 

HORSE  AlTD  STREET  RAILWAYS. 

Liability  for  negligence  for  injuries  caused 
by  permitting  snow  to  accumulate  on  track. 

Note  584 

Notice  condition  precedent  to  action  for  neg- 
ll^nce  for  failure  of  railroad  company  to  keep 
highway  along  track  tu  repair,  under  Act  1883. 

(Conn.)  82d 

The  fact  that  a  child  two  years  old  is  pass- 
ing nnattended  across  a  public  street  in  the  city 
traversed  by  a  horse  railroad  Is  prima  faeit  evi- 
dence of  neglect  in  those  who  have  It  in  charge. 

(Me.)  m 

HOTELS. 

SKB  Imr  AND  IHITKBBFBB. 

HOUSE  OF  REFUGE. 

Rig^t  of  trial  by  jury  In  criminal  cases;  com- 
mitment of  minors  to  reform  schools. 

(N.  H.)  698 

HOUSE  OF  REPRESENTATIVES. 

The  Hoase  of  Bepresentatives  of  the  United 
States  has  not  the  power  to  punish  for  con- 
tempt. (Mass.)  S19 

HUSBAND  AND  WIFE. 

Sbb  Adultbbt;  Dowxb;  Poltgamt, 

Marrlaca— Proof  of  marriage. 

(Coon.)  927 

Proof  of  marriage  by  certificate  from  records, 
under  P.  S.  chap.  I4S.  §  29.        (Mass.)  016 
Evidence  of  marriage  by  reputation. 

(Conn.)  271 

Reputation  of  concubbiaEe  or  nonmar- 
riage  is  not  admiadble  to  disprove  marriage 
where  actual  ceremonial  marriage  Is  relied  on. 

(Conn.)  371 

Marriage  of  minora,  termination  to  father's 
right  to  custody  and  services. 

(N.  H.)  66:   Note  66 

RerocatioB  of  will  otfeme  tole  by  subse- 
quent marriage.  (Mass.)  888 

Httabattd;  rights  and  UabUitiea— Hus- 
band has  no  interest  in  real  estate  of  wife  dy- 
ing without  children.  (R  I.)  612 

Liability  of  husband  for  act  of  wife  in  mak- 
ing unlawful  sales  of  intoxicating  liquors,  in 
his  absence  or  under  his  influence  and  control. 

(Mass.)  681 

Joint  and  separate  liability  for  trover  for  de- 
tention of  property  by  wife,  in  the  presence 
ud  with  the  approval  of  her  husband. 

(Vt.)  846 

Wife;  aoits;  separa.te  property;  con- 
tracta— Right  of  married  women  to  recover 
compensation  and  damages  for  negligence. 

Note  844 

>■  E.  B.,  T.  I. 
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No  promise  can  be  implied  against  a  feme 
covert.  (Vt.)  350 

The  torts  of  a  married  woman  cannot  be  sat- 
isfled  out  of  her  separate  estate.      (Vt.)  860 

Common-law  tenancy  by  entireties,  how  far 
modified  by  statutes  enabfing  married  women 
\i  take  and  hold  separate  property. 

(Mass.)  m 

Right  of  married  women  to  acquire,  manage, 
contract  with  reference  to,  and  convey,  her  sep- 
arate property.  Note  844 

Validity  and  requisites  of  contracts  on  faith 
and  credit  of  separate  estate.  (Vt.)  633 

The  separate  estateof  a/«in<a»wr(  is  charge- 
able for  debts  contracted  on  the  credit  of  it,  or 
for  contracts  made  to  benefit  it.      (Vt.)  860 

Iiiability  of  real  estate  conveyed  by  husband 
to  wife,  to  attachment  for  her  debts. 

(Me.)  283 

Power  of  wife  to  contract  to  repay  loan  to 
husband.  (R  1.)  812 

Power  of  wife  to  enter  into  contract  of  part 
nership  with  her  husband.         (Mass.)  4B7 
Requidtes  of  contract  made  during  coverture, 
to  support  a  new  promise  when  the  woman  be- 
comes discovert  (Vt.)  638 

ConTeyaacea  by  married  women;  joinder 
of  husband.  NoU  844 

Conveyances  by  wife  without  joinder  of  hus- 
band. (Me.)  288 

Conveyance  of  wife's  property  cannot  be 
made  except  by  joint  deed  of  husband  and 
wife.  (Mass.)  622 

Convevance  by  wife  after  divorce. 

(Me.)  787 

SuflSciency  of  acknowledgment  to  deeds  of 
married  women.  (R.  1.)  158 

Divorce— Domlcll  In  divorce.   (R  I.)  88 

Findings  in  divorce;  judgments  as  to  resi- 
dence of  parties;  how  Ux  conclusive  In  other 
States.  (Me.)  797 

Deed  of  separation  no  bar  to  action  for  ali- 
mony. (R.  I.)  38 

Articles  of  separation  as  bar  to  divorce. 

(R.  I.)  38 

Mere  lapse  of  time  will  not  bar  divorce  on 
the  ground  of  adultery.  (R.  I.)  88 

Adultery;  conniTance— V'illfully  ab- 
staining from  taking  any  step  to  prevent  adul- 
terous intercottse  will  prevent  husband  from 
obtaining  divorce.  (Mass.)  485 

Connivance  Is  the  corrupt  consenting  of  a 
married  party  to  the  conduct  in  the  other  of 
which  he  complains.  There  must  be  corrupt 
intent  in  fact.  The  presumption  of  law  Is 
against  it.  (Mass.)  435 

A  husband  is  bound  to  exercise  a  superin- 
tendence and  protection  over  his  wife.  Mere 
passive  acquiescence  will  prevent  his  obtnlnini; 
divorce  for  adultery.  (Mass.)  435 

Alimony*  adultery  as  bar.      (N,  H.)  115 
Though  verdict  is  against  wife  on  husband's 
bill  for  adultery,  she  is  entitled  to  temporary 
alimony  up  to  final  decree.  Note  114 

INCEST. 

Knowledge  of  relationship  Is  necessary  to 
constitute  crime.  (Vt.)  625 

Words  charidos;  when  actionable;  slander. 

*  (Vk)  625 
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nrDEUiTV. 

Right  to  rae  on  lost  or  stolen  notes,  or  Dotes 
sot  in  poeaessioD  of  owner  and  claimed  hj 
tlilrd  person.  (Hasa.)  770 

lUght  of  snrety  on  note  of  bankrupt,  having 
compromised  with  holder,  to  recover  excess  oi 
fuU  debt  received  by  aredltor  from  himself  and 
the  bankrupt  estate.  (Haas.)  589 

:WDICTMENT. 

Qmk  Criminal  Law;  Intoxicatino  JUq- 
noB;  LoTTBBT:  PoiaoNDia;  Poltoamt. 

HTFAHTS. 

See  Pabent  Ain»  Child;  Ouabdxak  asd 
Wabd. 

Marriage  of  minors,  termination  to  fatho^a 
right  to  custody  and  aerrloes.  Note  66 

Llabllily  of  one  signing  contract  with  in- 
fants. (N.  H.)  55 

An  Infant  Is  bonnd  by  a  Judgment  or  decree 
to  which  bis  guardian  U  a  party.  (N.  H.)  839 

Foraclosare  sale  against  infant  heir  cuinot 
be  opened  on  his  peution  to  redeem,  or  to  hear 
on  merits,  or  for  want  of  notice.  (N.  H.)  235 

Duty  of  railroad  to  children  treepasaing  on 
track.  (Conn.)  836 

Duty  of  railroad  company  to  fence  track,  as 
(o  trespassing  childmi.  (Conn.)  837 

Contribatory  negligence  lo  children. 

(Conn.)  836 

Presumption  In  favor  of  child's  Incapacity 
to  commit  crime.  (Mass.)  568 

Confessions  by  children,  when  voluntary 
and  when  extorted.  (Mass.)  S67.  6^ 

INJUNCTION. 

See  Tkadb-mabk. 

The  granting  or  refusing  of  an  Injunction 
rests  In  the  sound  disereti*n  of  the  court. 

(Mass.)  498 

Injunction  will  not  be  granted  to  restrain 
tbeerectlonof  whatmayposslblyproTe  a  nni* 
•snce.         •  (Mass.)  488 

Bqiiity  win  not  Interfere  against  a  nuisance 
whi^  is  onlv  contingent.  (Mass.)  482 

The  criterion  of  determining  whether  a  court 
of  equity  will  restrain  by  Injunction  a  threat- 
ened nuisance,  as  from  nslse  of  steam  engine, 
Is  whether  it  would  prod uce such  acondltlon  of 
things  as,  in  the  judgmentof  reasonable  men, is 
actually  productive  of  physical  discomfort  to 
persons  of  ordlnarv  sensibilities  and  of  ordi- 
nary tastes  and  habits.  (Mass.)  482 

An  Injunction  will  not  be  granted  where  the 
alleged  rlg^t  to  it  depends  upon  an  ua- 
settled  point  of  law.  (Mass.)  498 

When  granted  to  restrain  waste,  trespass 
and  intenerence  with  water  courses. 

Ifots  18 

INN  AND  INNKEEPER. 

A  boardine  house  Is  a  house  where  a  guest 
Is  entertained  under  an  express  contract,  at  a 
certain  rate  for  a  certain  time.     (N  H  )  847 

To  constitute  a  hotel  It  must  be  kept  open 
at  all  times  for  reception  of  travelers. 

(N.  H.)  847 

K.  X.  B.,  V.  I. 


One  who  entertdna  strangers  occaatosaTly, 

although  receiving  compensaiiOD  for  it.  is  m 
an  innkeeper.  (N.  H.)  617 

Who  is  guest      (Mass.)  216;  Ifota  19.  Hi 
To  coosUtQte  a  guest,  it  Is  not  ~ff^*^'  tfcu 
a  person  should  be  a  lodger  nor  bave  refreab- 
meoto  at  an  Inn.  (Maaa.)  SIC 

Liabili^  for  loss  of  property  of  gueat:  daij 
of  guest  to  lock  door;  buiilen  aa  Innkeeper  to 
show  contributoiT  neglig^ice. 

(Abas.)  79:  JTotef  79.  SIS 

INSANE  PEBSOirS. 

Effect  of  proliate  of  willasevidraoecf  Mi- 
tal  capacity,  in  collateral  proceedings. 

(Mass.)  731 

AdmlasiblU^  of  oplniouB  of  nonexpert  wi^ 
nessei  on  question  of  mental  ability. 

(liaaa.)  8N 

^ght  of  oommlttee  to  avoid  contract  fbr 
fraud  or  mental  Ineapad^.         (N.  H.)  S4 

nrsoLVEVCT. 

Sbs  Babkbcptct. 

A  national  bankrupt  law  supersedes  a  state 

law.  (vt)  rai 

Insolvent  will  not  defeat  a  right  to  Uao  for 
manufactnrmg  brick,  under  B.  S.  dutp.  91. 
§2a  (Me.)  m 

Attachment  lien  Is  not  extlngnlshed  by  is- 
solvency  proceedings.  (Msas.)  89 

Requisites  of  promise  and  waiver  In  writiag 
to  create  new  obligation  to  pay  a  debt  after 
discharge  In  insolvency.  (Maaa.)  480 

lUgbt  of  appeal  from  order  granting  dis- 
charge, under  K.  S.  chap.  70.        (Me.)  340 

Effect  of  part  payment  bv  aadgnee  In  iitxHr- 
ency,  upou  Statute  of  Limitations.  (Ft.)  781 

Regulari^  and  effect  of  proceedings. 

(Me.)  870 

Right  of  amendment  In  Insolvency  proceed- 
iogs.  (afe.)  «n 

Bi^t  of  aasigaee  In  insolvency  to  policy  oa 
life  M  Insolvent  providing  for  payment  to  in- 
sured If  he  suTTivtid  unUl  a  certain  day,  and  hi 
case  of  his  death,  for  the  benefit  of  his  childrai. 
upon  the  happening  of  tlw  first  contingency. 

(Mass.)  m 

INSTRUCTIONS. 

SxB  CBiMtnAL  Law;  Thiai.. 
INSURANCE. 

A^nts— Authority  of  agente.  (^fass.)  000 

Scope  of  agent's  authority  acting  for  two 
competing  oradversecompanles.  (Auas.)  509 

Authority  of  agent  to  transfer  liik  from  ose 
company  to  another  after  property  destroyed 
by  fire.  (tSam.)  S« 

To  constitute  a  contract  of  Insurance,  the 
minds  of  the  parties  must  meet  as  to  the  sub- 
ject matter,  the  risk,  the  amount,  the  duradon 
of  time,  and  the  amount  of  premium. 

(Mass.)  569 

PoUcyi  conatFoetioB;  forfeitore— 

Policy  made  in  Connecticut^  construed  under 
laws  of  that  State.  (R.  L)  1S7 

Marine—  Construction  of  continnatkHi 
clauses.  (Me.)  790 
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Double  tnaarsQce;  deflQltion;  liability  of 
parlies  to  marine  policy.  (Me.)  798 

Fire — The  insurance  of  a  trade  allows  all 
-of  the  processes  of  the  trade.      (N.  H.)  880 

Use  of  prohibited  inflammable  and  illuminat- 
ing substances.  (N.  H.)  830 

Use  on  insured  premises,  of  gunpowder;  cus- 
tom of  business.  (N.  H.)  819 

A  custom  shown  to  exist  as  to  a  business  in- 
jured becomes  part  uf  the  contract  and,  unless 
specially  excepted  against,  vUl  control  its  In- 
tcrpretatioD.  (N.  H.)  819 

Iaif!»  Insurance  is  a  mere  contract  to  pay  a 
certain  sum  of  money  on  the  death  of  a  person, 
in  consideration  of  the  due  payment  of  a  cer- 
lalQ  annuity  for  his  life.  (N.  H.)  857 

Construction  of  clause  in  "nonforfeiture," 
"paid  up"  policy  for  payment  of  interest  on 
premium  notes.  (N.  H.)  347 

Aasignabillty  of  policy  for  benefit  of  wife 
and  children.  (R.  I.)  137 

Right  of  assignee  in  insolvency  to  policy  on 
life  of  insolvent,  providing  for  payment  to  in- 
sured if  be  survived  until  a  certain  day,  and  in 
case  of  his  death  for  the  benefltof  his  children, 
upon  the  happening  of  the  first  contingency. 

(Mass.)  235 

Insurable  Interest  of  betrothed  wife. 

(Mass.)  716 

Forfoitare  for  nonpayment  of  premium. 

(Mass.)  569 

Forfeiture  of  paid  up  policy  by  failure  to 
pay  interest  on  premium  notes.       (Vt.)  636 

Forfeiture  of  policy  by  use  on  insured  prem- 
ises, of  Inflammable  and  Illuminating  sub- 
stances. Note  819 

Actions— Agreement  for  submission  to  ar- 
bitration in  drefpolicy,  to  appraise  and  estimate 
damages;  rluht  of  action  on  poHcv;  right  of 
action  after  invalid  award.  (ftlassj  535 

Admissibility  of  evidence  other  than  the 
policy  to  show  contract  oif  InsuraDce. 

(Mass.)  669 

Beneficial  soeie^  insurance  payable 
to  widow,  orphans,  or  other  dependents  of 

member;  power  to  bequeath  by  will, 

(Mam.)  716 
Right  of  member  of  nnitaal  benefit 
floci&tlon  to  surrender  certificate  and  change 
beneficiary.  (N.  H.)  867 

INTEREST. 

When  allowed— When  laches  will  pre- 
vent recovery.  (Mass.)  537 

Where  the  plaintiff  is  not  entitled  to  interest 
as  matter  of  law,  but  there  is  no  law  forbid- 
ding  it.  Its  allowance  may  be  left  to  the  jury. 

(Hasa)  636 

When  not  allowed  for  Infringement  of  pa- 
tent rights.  (Mass.)  526 

In  taking  land  by  right  of  eminent  domain, 
interest  is  allowed  if  payment  is  delayed. 

(Mass.)  535 

Allowed  in  trover  and  on  the  value  of  land 
taken  for  public  purpose,  because  the  defend- 
ant has  had  possession  of  the  property. 

(Mass.)  626 

Allowed  in  trover  from  the  date  of  the  con- 
Tersion.  (Mass.)  625 

Allowed  from  time  of  conversion,  in  actions 
tor  unliquidated  damages.  (Mass.)  749 

In  actions  of  tort.  (Moss.)  625 

B.  K.  B.,  T.  I, 


broxicATENG  Liquors.  lOSl 

In  tort  for  damages  to  property,  the  damages 
should  be  the  loss  at  the  time  of  the  Injury, 
without  interest.  (Mass.)  5:i!6 

In  the  federal  courts.  Interest  has  not  been 
allowed  on  unliquidated  and  contested  claims 
sounding  in  damages.  (Mass.)  526 

On  contraeta,  etc. — Later  cases  have 
modified  the  old  Massachusetts  law  not  allow- 
ing interest  in  actions  of  contract  without 
agreement  therefor.  (Mass.)  626 

Connecticut  decisions  treat  oonpons  as 
mere  inddents  of  railroad  bonds,  and  do  not 
allow  interest  on  them  if  In  default. 

(Conn.)  464 

The  amount  of  capital  of  a  new  company, 
formed  upon  foreclosure  of  the  mortgage  of  a 
railroad,  should  be  the  amount  of  the  l)onds, 
exclusive  of  interest  accrued.      (Conn.)  464 

Interest  beyond  the  penalty  of  a  bond  may 
be  recovered  even  against  a  surety. 

(Mass.)  450 

By  the  common  law.  Interest  was  not  recov- 
erable in  assnmpalt  or  debt  unless  It  ap- 
peared the  parties  had  intended  the  demand  to 
carry  Interest,  or  when  it  was  given  as  dam- 
ages for  the  wrongful  detention  of  a  liquidated 
demand.  (Mass.)  526 

Gvardlaa  having  used  the  funds  of  bis 
ward  in  his  bnifness  should  be  charged  inter- 
est, with  annual  rests.  (Mass.)  460 

Interest  la  not  chargeable  unless  the  exeeii> 
tor  makes  some  profitable  use  of  the  money 
of  the  estate  or  nnreasoBably  detains  it. 

(Mass.)  487 

For  willful  breach  of  duty  an  executor  will 
be  charged  Interest,  with  annual  rests. 

(Mass.)  485 

INTERNATIONAL  LAW. 

Until  there  has  been  a  formal  and  legal  rec- 
ognition, by  the  legislative  and  executive  de- 
partments of  the  government,  of  a  change  In 
the  government  of  any  foreign  State,  the  courts 
are  bound  to  presume  that  the  former  order  or 
condition  of  things  still  exists.     (Mass.)  711 

INTOXZOATINe  LIQUORS. 

Statutes— Conatitutionality  of  Act  of 

1882,  authorizing  seizure  of  intoxicating 
liquors  without  a  warrant.  (Yt.)  77v 

Power  of  State  to  authorize  seizure  of  Intox- 
icating liquors  intended  for  illegal  use,  while  in 
the  hands  of  a  carrier  transporting  them  C.  O. 
D.,  from  the  resident  of  another  State. 

(Vt)  778 

Constitutionality  of  R.  I.  Pub.  Stat  chap. 
80,  §  3,  making  character  of  premises  evidence 
to  prove  sale  of  Intoxicating  liquors. 

(R.  L)  889 

Statute  changing  time  for  return  of  writs, 
appeals  and  recognizances  Is  not  objectir-iable 
as  an  «r  postfado  law.  (Mass.)   7S2,  738 

Constraction  of  penal  statutes. 

(Mass.)  387 

Act  forfeitlnip  Uqnora  should  be  strictly 
construed.  (R.  I  )  813 

Meaning  of  word  expose  or  exposure,  in 
Pub.  Stat.  chap.  100,  §  100,         (Mass.)  505 

License;  misoeUaneons  matter — Pro- 
hibition of  licensed  premises  within  certtdn 
limits  of  school  houses,  under  Stat,  of  1883, 
chap.  220.  (Mass.)  67S 
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Violotloii  of  llceiue  reqoirliig  all  mtrances 
other  than  those  from  public  streets  to  be  per- 
manratly  closed.  (Mass.)  911 

One  having  a  license  to  sell  Intoxicating 
liquors  must,  at  his  peril,  keep  his  senrants 
within  the  terms  thereof.  (Mass.}  520 

Liabili^  of  licensee  for  act  of  agent  without 
his  knowledge  and  In  opposition  to  his  will. 

(Mass.)  886 

Liability  of  huslund  for  act  of  wife  in  mak- 
ing unlawful  sales  of  Intoxicating  liquors. 
In  nis  absence  or  under  his  influence  and  con- 
trol. (Mass.)  581 
Illegal  sale  on  Snnda>y.  (Masa)  603 
Tlie  offense  of  maintaining  acommon  liquor 
nuisance  may  be  committed  by  a  Tiolaiion 
of  the  statute  on  a  slngte  occasion. 

(Mass.;  514 

The  offense  of  keeping  and  selling  intoxi- 
cating liquors,  as  a  separate  offense  from  that 
of  keeping  and  maintaining  a  tenement  as  a 
nuisance.  (Mass.)  742 

ProeaedluM — Practice  In  proceedings  on 
complaint  ana  warrant  for  seareh  Mid 
■eisnre,  under  R  8.  chap.  27,  g  40. 

(He.)  478 

Practice  and  proceedings  for  seizure  and 
forfeiture  of  liquors,  under  P.  6.  chap.  87. 

(R.  I.)  814 

Infornuktion  for  seizure  and  forfeiture  of 
liquors  can  be  made  only  1^  ofBcer  making 
seizure.  (R  L)  814 

Necessity  of  averment  of  time  In  Informa- 
tion for  seizure  and  forfeiture  of  liquors. 

at  I.)  814 

Officer  seizing  liquors  should  be  held  to 
strict  performance  of  all  requirements  of  stat- 
ute. (R  I.)  814 

Liqaorst  before  Judicially  and  finally  con- 
fiscated, are  property.  (R.  I.)  814 

Authority  of  constable  to  make  service  of 
process  not  directed  to  him.  (Me.)  478 

Indictment  for  violating  intoxicating 
liquor  statutes  should  set  forth  particulars 
and  not  be  limited  to  the  use  of  generic  terms 
enroloyed  in  its  definition.         (N.  H.)  289 

Indictment  must  set  forth  intent. 

(N.  H.)  1 

Allegation  of  time.  (Me.)  908 

Sufficiency  of  Indictment.  Note  289 

Evidence  and  presumptions  In  prose- 
cutions for  violation  of  intoxicating  liquor 
laws.  MU  230 

SufflclenCT  of  eridence  to  show  violation  of 
P.  S.  chap,  100,  %  27,  by  keeping  beer  for  sale 
containing  more  than  8  per  cent  of  alcohol. ; 

(Mass.)  606 

Resort  by  intoxicated  persons,  sufficient  evi- 
dence to  show  saleand  keeping  of  intoxicating 
liquors.  (Mass.)  209 

AdmlBslblltty  of  question  to  a  police  offi- 
eer*  as  to  whether  he  did  not  know  there  were 
places  In  the  town  other  than  defendant's 
where  liquors  were  unlawfully  sold  and  which 
he  might  also  have  searched,  for  the  purpose 
of  showing  ill  will.  (Mass.)  545 

Admissibility  of  evidence  to  show  other  and 
independent  offenses.    '  (Mass.)  505 

An  unlawful  sale  of  Intoxicating  liquors, 
by  defendant's  servant  or  agent.  Is  prima 
faeie  evidence  of  the  assent  of  the  employer. 

(Mass.)  SdO 

B.  £.  R.,  V.  L 


No  inference  can  be  drawn  from  failure  ot 
defendant  to  testify.  (Mass.)  74& 

joint  stock  oomfahies. 

Sbb  Cokporatioss, 

JOINT  TENANTS  AND  TENANTS 
IN  COMMON. 

See  Paatitios. 

In  construing  trust  deed,  courts  wQl  if  pos- 
sible hold  trustees  as  Joint  tenants. 

(R  L)  24 

Tenants  In  common  of  personal  property 
have  a  single  claim  for  its  use.       (Sfe.)  290 

Right  of  Joint  tenants  ortenanta  in  commoB 
of  chattels,  to  actions  against  each  other  for  vm 
and  consumption  of  the  property. 

(N.  H.)  24» 

One  joint  tenant  cannot  convey  or  lease  the 
Joint  estate  in  entirety.  (Mass.)  SSS 

The  essence  of  a  Joint  interest  is  that  each 
owner  may  control  the  whole  claim;  in  per- 
sonal actions  one  joint  tenant  may  release  the 
whole.  (Mass.)  454 

Joinder  of  tenants  in  common.  (Haas.)  453- 

JurisdlcUon  to  appoint  receiver  and  make- 
distribution  of  properly  of  unincorporated 
Joint  stock  companies,  undo:  B.  B.  chap.  771. 

(Me.)  7» 

JUDGMENT. 

Defhnlt;  entry— Judgment  by  de^lt, 
in  attachment  against  nonresident;  proceedinr 
in  rem.  (N.  H.)  16? 

A  judgment  by  default,  with  pleadings  filed. 
Is  a  bar  to  subsequent  SiC^ions  for  same  cause. 

(N.  H.)  157 

Right  to  enter  judgment  on  warrant  of  at- 
torney, contained  in  note,  befine  maturity. 

(Mass.)  578 

Jurisdiction  not  affirmatively  shown  od 
Judgment  roll  is  presumed.  (Me.)  799^ 

ConclnsiTeness;  res  Judicata— -Judi- 
cial proceedings,  how  far  (^inclusive  on  ques- 
Uons  of  jurisdiction  in  other  States. 

(He.)  m 

Conclusiveness  of  Judgments  of  frthw 
States.  (Mass.)  7l£ 

Findings  of  divorce  judgments  as  to  resi- 
dence  of  parUes,  how  far  conclusive  in  other 
States.  (Me.)  :97 

Judgment  in  rem,  how  far  conclusive  agaiust 
parties  and  others.  (Mass.)  iSS- 

Concluslveness  of  judgment  on  constable's 
bond  as  against  surety  not  party  to  salt. 

(Mass.)  743 

Where  successive  mortgages  cover  two 
tracts  of  land,  how'far  judgment  on  one  con- 
cerning one  tract  will  be  conclusive  as  to 
other  mortgage  concerning  the  other  tract. 

(Mass.)  85 

A  judgment  for  price  of  goods  sold  is  not  a 
liar  to  a  subsequent  action  for  breach  of  war- 
ranty. (N.  H.)  157 

Unsatisfied  judgment  in  aasampelt  is  not  a 
bar  to  subsequent  action  tta  deceit- 

(R  L)  128 

Determination  of  identity  of  issues  npon 
plea  of  res  judicata.  (N.  H.)  840 

Reviewof  judgment,  tinder  P.  8.chap.l87. 
§23.  (Mass.)  71» 
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A  court  cannot  reconaidn  iU  judjnnent  after 
term.  (Mass.)  601 

8ein  facial  to  obtain  encation  against  an 
executor  is  not  a  new  action  bnt  a  contisoa- 
tloD  of  a  former  one.  Otfass.)  568 

Conditions  of  Mtopptf  br  JndnMiit* 

IMe  85 

JURY. 

DlsquiOificatioD  of  jurw  by  intermarrlaw 
of  aunt  or  uncle  of  Juror  iritfi  aunt  or  uncle 
of  a  party.  (Mass.)  686 

Affinity  as  wdl  as  consanguinity  Is  matter  of 
cballeDce.  (Mass.)  686 

Cousinage  of  the  ninth  degree,  between  the 
sheriff  and  the  husband  of  the  defendant,  was 
held  good  ground  of  challenge.   (Mass.)  586 

Where  tbe  sherffl  and  coroner  had  married 
sisters  It  was  held  a  good  ground  of  challenge 
to  the  array  that  the  Jury  was  returned  by  the 
coroner  in  a  case  wnere  the  sheriff  was  de- 
fendant. (Mass.)  586 

JUSTICES  OF  THE  PEACB. 

Power  to  punish  for  contempts. 

(Mass.)  618 

Irregularity  io  a  warrant,  provided  the  mag- 
istrate has  jurisdictloQ,  must  be  taken  advaot- 
age  of  before  the  magistrate,  and  It  is  too  late  to 
ruse  such  point  on  appeal.  (Me.)  676 

Matter  in  abatement  must  be  pleaded  before 
cootlouaooe.  (Me.)  676 

Authentication  of  record  clerk  after  abo- 
lition of  justtce'a  court.  (R.  I.)  1S3 

LACHES. 

One  who  has  slumbered  on  his  rights,  until 
the  diligence  of  others  has  overcome  all  the 
difficulties,  cannot  ask  a  court  of  equity  to  aid 
him  In  reaping  what  he  has  not  sown. 

(Mass.)  594 

When  laches  will  prevent  recovery  of  In- 
terest. (Mass.)  537 

LANDLOllD  ASD  TENANT. 

Sbb  Usb  abd  Occitpatioh. 

The  terms  of  a  written  lease  under  seal 
may  be  changed  by  subsequent  oral  agree- 
ment  (Mass.)  319 

Constmcdon  of  provisions  for  forfeitures  In 
leases.  (Vt.)  619 

Liability  of  agent  for  covenants  in  lease  un- 
der  seal  to  agent  having  authority  to  rent. 

(Mass.)  83 

Fixtures,  between  landlord  and  tenant. 

fVt.)  619 

r  Prospective  profits  for  l^eaeh  of  a  leaae 
of  a  mill  and  water  power  are  too  remote  for 
recoveiT.  (N.  H.)  825 

One  in  peaceable  possession  of  premises  Is 
entitled  to  notice  of  the  transfer  of  the  right 
of  possession  before  an  action  can  be  main- 
tained against  him  fbr  posaeHtou,  under 
P.  S.  chap.  176.  (Mass.)  633 

Kequidtes  of  notie*  to  quit  to  tenant  at 
wUl,  under  F  8.  chap  383.  %1.    (R.  I.)  869 

LARCENY  ANB  RECEIVnTG  STO- 
LEN €M>ODS. 

BmoItIbs  goadm  ombouled  is  an  of- 

V.  E,  R.,  V,  I. 


fense  distinct  from  receiving  stolen  goods  un- 
der P.  8.  chap.  208.  (Mass.)  871 

The  offense  of  receiving  stolen  proper^  is  a 
substantive  crime  and  not  merely  acceuorial 
to  the  principal  offense  of  larceny.  (Me.)  841 

Necessity  and  effect  of  averment  of  vi^ue  la 
ilkcUetmeiit  for  concealing  stolen  goods, 

(Me.)  841 

The  Tslne  of  gooAm,  oa  the  trial  of  an 
indictment  for  larceny  or  for  receiving  stolen 
goods,  may  be  Inferenllally  shown,  and  it  is 

sufficient  that  the  goods  were  of  some  value. 

(Me.)  341 

Necessity  of  evidence  of  knowledge,  receiv- 
ing  stolen  goods.  (Mass.)  871 

Sufficiency  of  evidence  of  stealing  goods  in 
one  county  and  their  asportation  to  another, 

(Mass.)  S44 

Where  the  sentence  depends  upon  the  value 
of  the  property,  the  Jury  should  be  directed  to< 
find  the  value.  (Me.)  841 

LEASE. 

SsE  Landlord  akd  Tehabt:  RAnsoAiy 

COJIPAKIES. 

LEGACY. 

8be  Devise  and  Legacy. 

LEOUSLATUBE. 

See  CoNsnnmoNAL  Law;  Courta. 

Legislative  bodies  not  exercising  ludicfaT 
functions,  and  not  expressly  authorized  by  the 
Constitution,  havenot  the  power  to  punish  for 
contempt.  (Mass.)  619 

The  Senate  of  New  Tork  has  not  tbe  power 
to  punish  for  contempt.  (Mass.)  619 

LIBEL  AND  SLANDER. 

When  words  charging  Incest  are  action- 
able per  se.  (V  t.)  iyiS 

Actions;     evidence;  damayes — All 
persons  who  participate  in  the  communica- 
tion and  publication  of  a  libel  are  eoually 
ble  for  the  offense.  (Mase.£  686 

Each  publication  of  a  libel  gives  a  different 
cause  of  action.  (Mass.)  586^ 

Right  to  compel  election  of  one  occasion 
of  several  publications  of  same  libel. 

(Mass.)  686- 

A  witness  who  has  received,  but  who  has 
not  read,  a  libelous  pamphlet.  Is  not  competent 
to  prove  publication  or  motive;  and  his  testi- 
mony is  not  admissible  as  part  of  the  Teag$»ia. 

(Maes.)  586- 

Admissibility  of  evidence  of  repetition  of 
slanderous  words  after  bringing  suit. 

(Vt.)  635 

Repetition  of  publication  of  libel  is  admis- 
sible to  prove  deliberation  and  malice,  but  for 
no  other  purpose.  (Masn.)  686 

Admissibility  of  evidence  to  ahowprovo* 
cation.  (Vt)  636 

When  evidence  of  mental  snffierin^ 
caused  by  slander  Is  admissible.      (Vt.)  6^ 

When  evidence  is  admissible  of  defendant's 
pecnniarr  abilitr.  (Vt.)  636 

In  libel  by  partnership,  damages  cannot 
be  recovered  for  injnries  to  feefinM. 

(Conn.)  267 
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LICENSE. 

See  Ihtozxcatiko  Liquoks. 

iVmer  to  mtniD  iupUes  power  to  license. 

(VL)  2T» 

Appearance  at  hearing  of  application  for 
llcenoe  is  waiver  of  notice.  (Mass.)  103 

Construction  of  Pub.  Stat.  chap.  102,  |  47, 
Teiating  to  licenses  of  stationarr  eneines. 

(Masit.)  48^ 

Whether  municipal  license  to  run  station- 
nry  engines  will  bar  action  for  private  out- 
aance.  (Mass.)  102 

Assignability  of  license  to  run  Btationary 
steam  engine,  (Mass.)  106 

One  having  a  license  to  sell  Intoxicating 
liquon  must  eA  tate  peril  keep  hie  servants 
within  the  terms  thereof.  (Mass.)  520 

I*ZEN. 

Entirety  of  contract;  aeverabilt^  of  me* 
«liule*a  Uen.  (Blass.)  083 

The  description  In  a  mechanic's  Hen  is  suf- 
ficient If  it  identifies  the  premises  with  reason- 
ble  certainty  to  the  exclusion  of  others. 

(Mass.)  583 

Right  to  amend  Men  by  striking  out  certain 
Items.  (Me.)  802 

Lien  for  general  balance  applied  to  entire 
premises  ana  separate  parte  of  premiaes. 

(Mass.)  582 

Insolvency  win  not  defeat  a  right  to  lien 
for  mnnufacturfng  brick,  under  R.  S.  chap. 
91.  §  28.  (Me.  891 

Liability  for  fraud  for  false  representation 
Inducing  subcontractor  not  to  perfect  Incho- 
ate mecfianic's  lien.  (Ccmn.)  824 

LIFE  INSURANCE. 

Bbb  Insurahcs. 

LIHITATXOH  OP  ACTIONS. 

Statute  of  Limitations  in  actions  In  equity. 

(R.  I?)  864 

Adverse  poMWaion— Title  by  adverse 
possession.  (Me.)  898 

Acquisition  of  title  by  adverse  occupation  of 
another's  land  by  wall  supporting  building. 

(Mass.)  766 

The  use  of  an  easement  under  claim  of  rtgbt 
Is  an  adverse  use.  (Me.)  264 

In  proving  a  perscriptlon,  the  user  of  the 
right  is  the  only  evidence  of  the  extent  to 
wLlch  it  has  been  acquired.         (Mass.)  766 

A  secret  wee  Is  not  an  adverse  one. 

(Mass.)  766 

When  Statute  begins  to  mn— The 

contract  of  an  attorney  to  carry  on  a  suit  Is 
an  entire  one,  and  the  Statute  of  Limitations 
docs  not  begin  to  run  against  his  claim  for 
servicea  until  the  termination  of  the  suit,  or 
from  the  termination  of  the  relation  of  attor- 
ney and  client.  (Mass.)  644 

On  contract  for  compensation  for  services 
"by  the  will  of  the  master  or  out  of  his  estate 
afier  his  death,  the  Statute  of  Limitations  will 
not  begin  to  run  until  after  the  death  of  the 
master.  (Conn.)  427 

When  fction  for  metne  profits  accrues; 
Statute  of  Limitations.  (R  I.)  46 

Removal  of  eflbet  of  Statato— The 

sr.  E.  H.,  T.  I. 


fravd  l^whldi  ft  cftoae of  action  laouicealed 

need  not  ne  other  than  that  which  catued  the 
original  injury,  to  prevent  the  operation  of  the 
Statute  of  Limitations.  (N.  H.)  118 

Part  payment  of  proinlssoiy  note,  anao- 
companied  by  denial  of  liability  for  remain- 
der ,  implies  new  promise.  (Vt.)  78S 

From  an  application  of  payment  made  by 
law  no  implication  of  new  promise  arlwa. 

(VL)  4M 

Right  to  apply  payment  on  accimnt  of  ont- 
lawodaecoonts.  (VU)  482 

Effect  of  part  payment  assignee  in  insolv- 
encv,  upon  Statute  of  Limitations.  (Vt.)  788 

Bnrdea  on  plaintiff  to  show  reaaoval 
of  bar.  (Vl)  433 

LIS  PENDENS. 

A  purchaser  pendente  UU  is  constructively 
chargeable  with  thoee  facts  the  existence  of 
whicu  is  indicated  by  the  record  and  wUcfa 
are  provable  in  fact.  (Me.)  671 

LOOS  AND  LXTHBEB. 

Manner  of  service  and  filing  copy  of  attacb- 
menta  to  enforce  lien  against  loga.  (Me.)  667 

LOTTERT. 

Advertisement  promising  presents  of  dlSe- 
ent  values  in  return  for  sul>scrlption8  to  news- 
paper; sufficiency  of  indictment.   (Me.)  664 

Indictment,  requisites  of  averments  of  in- 
tent, time  and  plaice.  (Me.)  664 

Sufficiency  of  indictment  for  selling  lotteiy 
tickets,  omitting  the  name  of  the  proaeculor 
entitled  to  a  portion  of  thepennlty.  (He.)  164 

LUBIBER. 

Ske  Loos  and  Luhbeb. 

MALICIOUS  PROSECUTION. 

Termination  of  action  complained  of. 

(Mass.)  7S 

Probable  cauaelBquestlott  of  law  when  &eti 

are  undisputed.  (Mass.)  73S 

HANDABRTS. 

There  Is  no  remedy  by  mandamvi  to  compd 
the  Board  of  Registration  to  admit  an  elector. 

(Conn.)  647 

MARINE  INSURANCE. 

See  iKsnKANOE. 

MARRIAGE.  ' 

See  Husband  and  Wife. 

HARRIED  WOMEN. 

^e  Hcsbabd  and  WiS'S. 

MASTER  AND  SERVANT. 

Services  rendered  on  expectation  of  eo»- 
pensation  by  will  or  testament;  right  to  re- 
cover from  decedent's  estate.      (Conn.)  496 

Otk  contract  for  compensation  for  services 
by  the  will  of  the  master  or  out  of  his  estate 
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after  bis  death,  the  Statute  of  Llmltattons  will 
I  not  begin  to  run  until  after  the  death  of  the 
I  .matter.  (Conn.)  427 

Voluntary  services  andfterrices  rendered  In 
-expectation  of  compenaatioD.  the  amount  of 
vhlch  is  left  to  the  detemiinatton  of  the  maa- 
■tef.  (Conn.)  4S6 

Right  of  child  reoderlag  services  to  parent 
After  his  majority  to  recover  compensation 
t^e^efor,  (Conn.)  427 

Sufficiencj  of  acceptance  of  asslgoroent  of 
'  iragea,  midar  Rhode  bland  Act  of  1878. 

(N.  H.)  60 

Dnt^  of  master  to  farnlsh  safe  macbiaerr. 

(He.)673,  678;  (Mass.)  311,  438,  445 
'Who  are  TlcA'princlpala.  (Me.)  799,  800 
Who  are  fellow  serrajite. 

(Conn.)  274;  (Me.)  799,  800;  (Mass.)  311; 

(R.  I.)  1S5 

<k)nductor  is  not  fellow  servantof  brakeman. 

(Conn.)  374 

Qmira.  (Conn.)  375 

.Aseomption  of  rlaka  by  servant. 

(Me.)  973;  678,  799.  800:  (Mass.)  311,  488. 

448;  (R.  I.)  135;  Note  310 

In  order  to  hold  the  master  liable  it  Is  ne- 
"CesMiry  to  show  (1)  that  the  method  is  unsafe 
or  defecUve.  and  Injury  Is  caused  thereby;  (3) 
that  defendants  knew  or  ou^t  to  have  known 
the  defect;  (8)  that  plalntieT  did  not  know  or 
■bad  no  means  of.knowlng  it.      (Mass.)  446 

Liability  of  master  for  injuries  to  servant, 
"especially  in  case  of  railroads;  relations  of  su- 
perintending employees  and  of  fellow  ser- 
vants. Hbte  278 

Servant  voluntarily  and  unnecessarily  put- 
ting himself  in  place  of  danger  cannot  recover. 

(Mass.)  445 

Burden  is  on  the  plaintiff  to  show  due  care 
«n  his  part.  (Mass.)  446 

An  unlawful  sale  of  Intoxicating  liquors,  br 
defendant's  servant  or  agent,  is  prima  faeu 
-evidence  only  of  the  assent  of  the  employer. 

(Mass.)  B20 

UECHANICS*  LIEN. 

MILITIA. 

Ad  missibllity  of  evidence  of  *  'Record  of  Mas- 
nachtisetts  Volunteers,"  printed  under  chap. 
^8  of  the  Resolves  of  ISW,  and  recognized  as 
a  public  record  in  Stat.  1866,  chap.  801,  %  1. 

(Mass.)  544 

XILK  INSPECTOR. 

Seb  Municipal  Corforatiom. 

MILLS  AND  DAH3. 

Right  of  adjoining  mill  owners  to  use  of 
water.  (N.  TT.)  iS 

Right  of  person  having  right  of  flowage  to 
Temove  fences  on  servient  land,  when  not  ex- 
ercising such  right  of  flowage.     (Mass.)  449 

Where  the  owner  of  a  mill  and  of  land  flowed 
«ell8  the  land  and  retains  the  mill  and  dam, 
without  expressly  reserving  the  right  to  flow 
the  land  conveyed,  he  loses  the  right  and  can- 
not set  up  an  Implied  reservation. 

(Mass.)  317 

H.  C  B..  T.  L 
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Prospective  profits  for  breach  of  a  lease  of  a 
mill  acd  water  power  are  too  remote  for  re- 
covery. (N.  H.)  833 

Injunction,  when  granted  to  restrain  waste, 
treapasB  and  interfenoce  with  water  courses. 

Note  18 

inNEB  AND  MININO. 

Effect  of  covenant  to  quarry  or  allow  others 
to  quarry  from  adjoining  land,  upon  heirs  and 
assigns  of  the  covenantor,  In  favor  of  heirs 
and  asrigna  of  the  covenantee.     (Mass.)  887 

HINOBS. 

Sbs  Ouabdiak  Ain>  Ward;  Infabts;  Pa- 
rest  AND  Child. 

UOBTGAOE. 

See  Railroad  Cohpanibs. 

Form;  validity— Whether  a  transaction 
shall  be  construed  as  a  mortgage,  or  a  sale 
with  agreement  to  reconvey,  depends  upon  the 
Intention  of  the  parUes.  (Mass.)  517 

A  mortgage  signed  and  recorded,  but  omit- 
ting the  sews,  may  be  reformed  by  the  addi- 
tional seals,  against  a  subsequent  attacbinrr 
creditor  having  notice.  (R.  I.)  8ia 

Equity  will  reform  a  deed  to  make  it  con- 
form to  the  real  contract  between  the  parties, 
against  all  persona  except  ima/dtf  purchasen 
for  valne  without  notk».  (R.  I.)  810 

Validity  of  unrecorded  chattel  mortgage 
against  aistgnee  for  beneflt  of  creditors. 

(R.  I.)  10 

Record;  priority.  (Mass. )  75 

The  record  of  an  instrument  which  discloseH 
a  defect  In  Its  execution  is  a  mere  nullity,  and 
is  not  noticed  for  any  purpose.     (R.  I.)  809 

Record  of  chattel  mortgage,  under  P.  S. 
chap.  193,  a  1.  (Mass.)  673 

That  the  date  of  recording  is  earlier  than  the 
date  of  the  mcHlgage  will  not  prevent  its  oper- 
ating on  delivery,  or  its  tieing  notice  that  the 
mortgage  created  a  present  charge  upon  the 
property.  (Mass.)  765 

Open  exclusive  possession  of  land  by  a  per- 
son other  than  the  mortgagor  is  notice  of  utle 
to  the  mortgagee.  (Vt.)  853 

Rig^hta  of  moFtfl>a«ee — Right  under  Act . 
1881,  chap.  110,  to  application  of  damages  for 
land  taken  for  public  use.  (Mass!)  594 

A  chattel  mortgagee  cannot  maintain  trover 
agrUnst  a  third  person  when  by  the  terms  of  the 
deed  the  mort^gor  Is  entltlea  to  possession. 

(M^.)  672 

Aanifsnment—Eftect  of  omlsaion  to  record 
assignment  of  mortgage,  as  to  creditors  ami 
purchasers.  (Mass.)  540 

Actual  notice  to  mortgagee,  of  unrecorded 
mortgage  older  In  date,  wlu  not  aiTect  his  as- 
signee. (Mass.)  76 

Assignability  of  mortgage  conditioned  for 
support  of  mortgagor.  (Vt.)  381 

After  foreclosure  without  sale,  suit  to  re- 
cover whole  debt  opens  the  foreclosure  and  re- 
viven  right  of  redemption.        (R.  I.)  888 

Mererer.  (N.  H.)  854 

Merger  on  acquiring  title  to  equity  of  re- 
demption. (Mass.)  640 

Foreelomure — Where  Ull  Is  ordered  to  be 
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dismissed  upon  a  contingent  event,  such  order 
is  not  final  decree.  (R  I.)  888 

Foreclosure  sale  aeainst  Infant  heir  cannot 
be  opened  on  hla  petition  to  redeem,  or  to  hear 
on  merits,  or  for  want  of  notice.  (N.  fi.)  286 

Recovery  by  action  at  law  of  surplus  after 
foreclosure.  (R.  L)  868 

Attachment  of  mortgaged  personalty, 
under  P.  8.  chap.  161.  g  74.        (Mass.}  497 

Liability  to  ezeeatlon  of  lands  lield  by  one 
as  trustee  or  mortgagee  under  deed  a-bao- 
Inte.  (Alass.)  726 

Effect  of  Stat,  of  1874,  chap.  188.  upon  the 
form  and  effect  of  a  levy  upon  and  sale  of  a 
judgment  defendant's  mterest  In  mortgaged 
real  estate.  (Mass.)  613 

Where  successive  mortgages  cover  two  tracts 
of  land,  how  far  judgment  on  one  concerning 
one  tract  will  be  concluaive  as  to  other  mort- 
gage concerning  the  other  tract.    (Mass,)  85 

MVmClPAL  CO&PORATIOHS. 

8>B  Bonds; Dbainb AND  Sewbr8;Hbalth; 

lilCENBB;  N0IBANCB;  WaTS. 

EatabUahment;  chartera — History  of 
districts;  their  rights  and  duties;  ancient  char- 
ter and  Laws  of  Mass.  Bay,  chap.  385. 

(Mass.)  496 

lU^t  of  inhabitants  of  town,  otherwise  than 
In  corporate  capacity,  to  take  by  grant  or  en- 
joy reservations  in  succession.      (R.  I.)  873 

Reservation  of  power  to  Legislature  to 
change,  alter  or  amend  private  corporate  char- 
ters. (Me.)  476 

DeflnUton  of  town.  (Mass.)  498 

P«werat  In  ^neral— In  construing 
statutes  conferring  powers  on  municipal  cor- 
porations courts  will  give  consideration  to  the 
uniform  practice  under  them.      (Mass.)  583 

The  right  to  use  a  town  building  for  an  un- 
authorized purpose  win  not  be  legalized  by 
the  fact  that  some  portions  of  the  building 
were  designed  for  authorized  uses. 

(Mass.)  588 

The  eomaum  conneila  or  boards  of  alder- 
men are  not  tribunals  invested  with  judicial 
power.  (Mass.)  519 

Committee  of  common  council  has  no  power 
to  commit  or  punish  a  witness  for  contempt. 

(Mass.)  618 

Production  of  books  and  papers  and  com- 
pulsion of  attendance  of  witnesses  before  city 
councils  or  committees,  under  Pub.  Stat.  chap. 
169.  g  7.  (Mass.)  518 

By-lawa;  ordinances — A  by-law  or  or- 
dinance, to  be  valid,  must  be  lawful  and  rea- 
sonable, not  oppressive,  impartial,  fair  and 
general.  (Mass.)  524 

Pub.  Stat.  chap.  37.  requiring  municipal  by- 
laws and  ordinances  to  oe  approved  by  the 
court  and  recorded,  does  not  apply  to  the  city 
of  Boston,  whose  charter  b  prior  m  date. 

(Mass.)  881 

The  power  of  the  court  to  deny  eflfect  to  an 
unreasonable  municipal  bv-Iaw  or  ordinance 
should  be  caatiotulr  ezercued. .  (Mass.)  880 

To  prove  the  violation  of  an  OTdlnance  mala 
prohibita  it  is  not  necessary  to  show  that  it  was 
done  willfully.  (Mass.)  634 

Validity  of  Boston  Ordinance  (Rev.  Ord. 
chaps.  87,  207),  regulating  use  of  public 
B.  B.  R.,  V.  I. 


grounds  and  restricting  sermons,  lectures  and 
addresses  thereon.  (Mass.)  380- 

Police  reirnlationa  of  private  corporate 
property.  (Me.)  476- 

Authority  of  cities  to  prohibit  fast  driving 
upon  streets,  under  Pub.  Stal.  chap.  37. 

(Mass.)  934- 

FiaeaX  mwwMBwnt — Authority  of  a 
town  to  incur  a  debt,  other  than  for  temporaiy 
loans,  must  appear  by  a  vote  of  two  thirds  of 
the  voters  present  and  voting  at  the  town  meet- 
ing, and  must  he  set  forth  in  the  record  of  the 
town  clerk.  Pub.  Stat  chap.  80,  g  7. 

(Mass.)  688 

Authority  of  towns  to  make  approprutions 
for  open  air  concerts.  F.  8.  chap.  28,  g  18. 

(Mas^)  683 

Authority  of  town  to  raise  money  for  cde- 
bration  of  centennial  anniversary.  Pub.  Stat, 
chap.  37,  §  11.  (Mass.)  497 

Authority  of  town,  under  F.  8.  chap.  37.  g 
10,  to  purchase  land  and  erect  a  builduig  for 
town  purposes  and  also  as  a  memorial  hall  to 
perpetuate  the  memory  of  the  men  who  died 
for  their  country.  (Mass.)  588 

The  policy  of  the  law  is  to  guard  the  rights 
of  taxpayers  and  minorities,  and  to  hold  ma- 
jorities to  a  strict  compliance  with  the  law  in 
the  use  of  public  credit  and  the  expenditure  of 
public  money.  (Mass.)  498 

Equitable  jurisdiction  of  superior  court  to 
bear  petition  of  taxable  inhabitants  of  town  lo 
restrain  illegal  expenditure  of  money.  P.  3. 
chap.  37,  §  129.  (Mass.)  5S8 

Streeta — Power  of  supervisor  to  make 
change  la  grade  of  street  (Mass.)  439 

Claim  for  damages  In  change  of  grade  of 
street  Is  not  the  subject  of  arbitration,  under 
P.  S.  chap.  188.  (Mass.)  439 

Authority  of  towns  to  lay  out  ways  across 
railroad  tracks,  under  Pub.  Laws  1874.  chap. 
314.  (Me.)  m 

Under  Pub.  Btat  chap.  119,  %  135. 

(Mass.)  9B- 

Heasure  of  damages  on  Ivrtng  out  wm 
across  railroad  tracks,  under  Fob.  Laws  1874. 
chap.  314.  (Me.)  47Q 

Necessity  of  notice  upon  taUmr  private 
property  for  public  use.  (Mass.)  439 

Abid  in  answer  to  advertisement  for  pro- 
posals for  a  buUdingdoes  not  constitute  a  con- 
tract until  accepted  and  conditions  complied 
wiUi.  (Me.)  895^ 

Torts;  acta  of  olBoers— Liability  of 
for  negllgentacts  of  officers  of  fire  department. 

(Me.)  697 

Liability  for  negligence  of  Its  officers,  agents 
or  servants  employm  in  the  construction  of 
public  works.  (Me.)  798-800 

Defective  way*  and  bridiE«>t  lia- 
bility in  jfMierail— Liabtllty  for  injoricB. 
caused  by  defecUve  streets. 

(Me.)  908;  (Mass.)  197;  (R.  L)  117;  Notet  117, 

145,  584 

Duty  to  keep  streets  in  repair.      Hoie  19T 
The  liability  of  the  condition  of  a  htghwaT- 
to  become  a  defect  is  not  a  defect 

(Mass.)  64t 

The  fact  that  a  eoal  hole  is  used  for  the 

convenience  of  the  owner  of  the  fee  will  not 
relieve  a  city  of  its  paramount  duty  to  kxttp- 
Its  sidewalks  safe  for  travel.        (MassL)  74 
LiaUUty  of  city  for  negligoioe  for  maintain- 
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log  brldM  so  low  as  to  render  travel  unsafe. 

(Mass.)  615 

Lfability  for  negligence  for  injurieB  caused 
by  accumulatiODS  of  ice  and  snow  oq  the 
sidewalk.  (Moss.)   585;  Note  684 

Duty  to  keep  highway  clearof  snow  and  Ice. 

(R.  I.)  117 

The  omIsstOQ  of  a  railing  wherever  needed 
•on  the  highway  is  neglisence  for  which  muoic- 
tpol  corporation  will  be  liable.     (Maes.)  197 

Duty  to  erect  guard  or  railing  on  country 
Toads  at  crossing  of  stream.  (Me.)  004 

A  town  is  not  liable  for  an  IdJuit  caused  by 
«  defiBot  OBtfdde  the  limits  of  the  hi^h- 
-wa J  which  It  waa  bound  to  repair. 

(Mass.)  408 

No  duty  to  keep  roods  in  repair  beyond 
width  necessary  for  safe  and  conTeofeDt  travel- 
ing. (R.  I.)  193 

Act*  of  othem— Liability  of  town  for  de- 
fect in  a  bridge  over  a  ratlroad,  which  the  rall- 
Toad  was  bound  to  repair.  (Mass.)  448 

Liability  of  city  for  defeclive  repair  of  plank- 
ing between  railroad  tracks  cnueing  street  at 
«iid6,  where  statute  (Pub.  Stat.  chap.  113,  § 
134)  impoees  duty  to  rqwlr  on  railroad. 

(Mass.)  93 

Where  the  wrongful  act  of  a  third  party 
<Mmtributes  to  an  accident  upon  a  city  street 
the  city  is  not  liable.  (Mass.)  610 

Municipal  corporation  may  be  liable  for  de- 
fects In  repair  of  streets  though  other  person 
.-also  liable.   '  (Mass.)  93 

Liability  for  defective  highway,  where  other 
•causes  contribute  to  accident. '       Note  128 

Where  two  causes  combined  to  produce  the 
infnry,  both  In  their  nature  proximate,  the  one 
tMong  the  defect  In  the  highway  and  the  other 
an  occurrence  for  which  neither  party  Is  re- 
aponsible,  the  corporation  Is  liable,  provided 
the  injury  would  not  have  been  sustained  but 
for  the  defect  In  the  highway.      (R.  I.)  117 

Right  to  recovery  of  valae  of  use  of  horae 
Injured  by  defeclive  highway.    (Conn.)  428 

notice  of  defect  In  highway.      Note  106 

Actual  notice  is  not  necessary,  under  Pub. 
StaL  chap.  62,  §  18,  to  charge  with  liability 
for  defect  In  highway.  (Mass.)  043 

Notice,  under  Stat.  1883,  chap.  82,  before 
action  for  damages  caused  by  defective  streets. 

(Mass.)  686 

Sufficiency  of  notice  of  defect  in  highway, 
under  Mass.  Act  1874.  chap.  344.  (Mass.)  106 
Under  Mass.  Act  1883,  chap.  86. 

(Mass.)  066 

Sufficiency  of  notice  describing  injury  re- 
sulting from  defective  highway  as  conmtlon 
precedent  to  action,  underT.  A.  1888,  p.  388. 

(Conn.)  438 

Sufficiency  of  notice  describing  defective 
highway,  as  condition  precedent  to  action  for 
injuries,  under  P.  A.  1874,  p.  196. 

(Conn.)  428 

Sufficiency  of  deecrlptlon  in  notice,  under 
Stat.  1877,  chap.  884.  of  defect  in  street  caus- 
ing Injury.  (Mass.)  440.  458 

What  constitutes  obstruction  or  Inconven- 
ience Is  queatlon  for  J1117.         (Me.)  904 

Dofoaae  that  highway  was  not  legally  laid 
out  la  not  available  by  town  in  action  for  neg< 
U^nce  for  injuries  from  defects.  (N.  H.)  8& 

jEiTldenoe  of  the  removal  of  the  obstruc- 
tl<ni  or  repalrlDg  the  defect  compUdned  of, 

S.  X.  B.,  V.  L 


after  the  accident,  is  not  admissible  to  show 
negli^nce.  (R.  I.)  138 

Sufflcfency  of  evidence  for  recovery  for  in- 
juTT  through  defective  highway.  (Mass.)  566 

Sufficiency  of  evidence  of  knowledge  by 
officers  of  city  of  defective  condition  of  street. 

(Mass.)  734 

In  an  action  for  injury  from  alleged  defect- 
ive highway.  It  is  competent  to  show  plaintiff's 
tiabit  of  dnvlng  on  other  similar  highways. 

(N.H.)  113 

Officers — Independent  election  of  same 
person  by  each  branch  of  city  council;  effect 
where  ordlDaoce  provided  for  elecUon  by 
either  branch  with  concurrence  of  the  other. 

(Mass.)  756 

Requisites  of  appointment  of  town  col- 
lector, under  P.  8.  chap.  37,  §  90. 

(Mass.)  579.680 

Appointment  of  milk  inspectors  under 
P.  8.  chap.  67,  g  1.  (Mass.)  600 

Authority  of  milk  Inspector,  under  P.  8. 
chap.  67, 1 1,  to  delegate  power.  (Mass.)  OOi 

Blddeford — Right  of  appeal  from  refusal 
of  city  council  to  lay  out  highway.  (Me.)  661 

Boston — The  common  coimcil  has  not  the 
power  to  punish  for  contempt.     (Mass.)  519 

Middletown — Construction  of  bond  of 
Eaton  made  in  1746,  reserving  or  granting  to 
inhabitants,  an  uniccorporatw  body,  right  to 
take  sand,  seaweed,  etc.,  from  beach. 

(RL)  878 

HUBDEB. 

See  HoKicmE. 
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Seb  Benbtolknt  Societiks. 
NEGUOEHCE. 

SbH  MAffTER  AND  SbBVAKT. 

Negligence  Is  the  want  of  care  under  the 
circumstances.  (N.  H.)  863 

Equity  will  not  relieve  agatest  mistake  aris- 
ing from  negligence.  (R.  I.)  809 

Raiiroad  Oompamie$. 
(a)  Negligence, 
lb)  OontrSnitory  NegUgenee. 

(a)  NegUgenee. 

A  station  a«ent  Is  presumed  to  have  gen- 
eral charge  of  the  tracks  at  and  about  his  sta- 
tion. (Me.)  683 

Duty  of  railroad  to  inspect  cmr  received 
from  other  company.  (Mass.)  227 

Liability  of  railroad  company  for  Injury 
caused  by  frisfhtoninff  horses  upon  the 
highway  py  noise  or  smoke.         (Mass.)  77 

Duty  of  railroad  company  to  trespassers. 

(Conn.)  827 

Duty  of  railroad  to  children  trespassing  on 
track.  (Conn.)  83 

Duty  of  railroad  company  to  fence  track,  as 
to  trespassing  children.  (Conn.)  &S7 

Injury  to  tr»Teler  at  railroad  orosslns^ 
degree  of  care  required.  Note  111 

Duty  of  company  to  warn  persons  accom- 
panying paasonsers.  ^e.)  683 
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A  person  h&Ting  purchased  his  ticket  is  a 
passenger  while  waiting  at  the  point  of  de- 
partoie.  (H&)  A83 

Where  on  account  of  the  location  of  the  ticket 
office  it  is  necessary  for  a  passenger  to  cross 
the  track  in  order  to  reach  his  train,  the  rail- 
road is  bound  to  care  for  the  safety  of  such 
passenger.  (Mass.)  404 

A  passenger  has  a  right  to  a  seat,  and  if 
bdog  deprived  thereof  requires  him  to  perform 
an  act  perilous  In  itself,  the  negligence  which 
the  actl&Tolvei  should  be  imputed  to  the  com- 
pany. (Me.)  685 

Right  of  passenger  jumping  from  moving 
train  to  recover  for  injury.       (Me.)  681-688 

Measure  of  care  required  of  railrcud  to  pas- 
senger after  leaving  train,  while  on  depot 
grounds.  (Mass.)  909 

(b)  OotUributorjf  Negliffmee. 

One  In  the  fall  possession  of  bis  faculties, 
who  undertakes  to  cross  a  railroad  track  at  the 
Tory  moment  a  train  of  cars  Is  passlnK,  or  when 
m  train  Is  so  near  tliathe  is  not  only  liable  to  be 
but  is  in  fact  struck  by  It,  is  prima  facie  guilty 
of  negligence;  and  in  the  absence  of  a  satisfac- 
tory  excuse  his  negligence  must  be  regarded 
as  established.  (N.  H.)  842 

Ordinary  prudence  requires  one  who  enters 
upon  so  diangeroos  a  place  as  a  railroad 
crossing  to  use  bis  senses,  to  listen,  to  look, 
or  to  take  some  precaution  for  the  purpose  of 
ascertaining  whether  he  may  cross  in  sfuety. 

(N.  H.)  841 

Crossing  a  railroad  track  without  looking 
and  listening  for  an  approaching  train  ia  prima 
facie  negligence.  (Me.)  682 

A  person  crossing  a  railroad  track  is  bound 
to  look  up  and  down  for  the  train. 

(Mass.)  494 

Contra.  (N.  H.)  843 

If  a  traveler  looking  along  the  road  could 
have  seen  an  approaching  tram  in  time  to  es- 
cape, it  will  be  presumed  In  case  of  collision 
that  be  did  not  look  or,  looking,  did  not  heed 
what  he  sav.  (N.  H.)  842 

Crawling  under  a  car  stopped  temporarily 
upon  the  track  laperte  negligence. 

(Me.)  682 

A  passenger  ought  not  to  be  deemed  guilty 
of  contributory  negligence  when  he  takes  only 
such  risks  as  under  the  circumstances  a  pru- 
dent man  would  take.  (Me.)  688 

Riding  with  a  portion  of  the  body  protrud- 
ing from  the  oar  windows  is  iwrM  negligence. 

(Me.)  688 

A  passenger  Is  guilty  of  contributory  negli- 
gence who  leaves  a  moving  train  merely  to 
avoid  delay  or  inconvenience,  as  where  he  Is 
carried  beyond  his  station.       (Me.)  681-688 

There  is  no  such  general  accord  of  judicial 
opinion  and  precedent  In  reference  to  attempt 
to  leave  a  car  while  it  is  in  motion  as  to  justify 
a  ruling  that  It  is  negligence,  as  matter  of  law, 
to  do  so.  (Me.)  684 

Where  train  stops  before  reaching  depot  it 
Is  not  negligence  for  passenger  to  alight,  sup- 
posing depot  has  been  reached.       (R.  I.)  40 

Where  there  Is  a  prospect  of  coHlslon  a  pas- 
senger jumpiiw  from  moving  train  may  be  in 
the  exercise  ofidue  care.  (Me.)  681 

s.  E.  B.,  T.  I. 


Who  ma^  sue  and  who  liAbl* — lia^ 

billty  where  several  causes  contribute. 

Uablllty  of  bailea  for  negllgeno& 

(Vt)  84$ 

Llabilt^  of  Isuidovmar  to  tre^asaer  for 
dangerous  condition  of  his  premises,  as  for  an 
unguarded  excavation.  (Conn.)  S06 

Liability  for  negligence  In  m»iiit»ifiing  ex- 
cavation near  highway.  (Conn.)  8M 

The  dangerous  character  of  an  excKvatikn 
near  the  highway,  rather  than  its  exact  loca- 
tion, will  determine  the  liability.  (Conn.)  806 

Right  of  nsuiiMl  woBsm  to  recover  com- 
penutiou  and  danuums  for  netfigence. 

—o-B    JToto  84* 

Pleadings  practice;  evidenee;  dans- 

ages — Allegations  of  torts  and  breaches  (rf 
duty  must  be  set  forth  with  certainty  and  par- 
ticularity. (Conn.)  825 

The  plaintiff  Is  bound  to  show  affirmatively 
the  exercise  of  due  care.  (N.  H.)  841 

Admissibility  of  evidence  of  negligence  on 
other  occasions  to  show  negligence  at  time  in 
question.  (Mass.)  Sift 

In  the  abtenoe  of  testimony  to  show  negli- 
gence, ttie  case  ihoald  be  taken  from  the  Jnry. 

(N.  H.)  841 

Where  the  facts  are  undisputed,  the  effect  of 
them  is  for  the  judgment  of  the  court,  and  not 
for  the  decision  of  the  jury.        (N.  H.)  842 

If  there  Is  ground  for  any  difference  of 
opinion  among  ordinary  men,  Uie  questira 
should  go  to  the  jury.  (Me.)  SOS- 

If  the  court  can  see  that  if  a  verdict  for  the 
plaintiff  should  be  rendered,  it  ought  to  be  set 
aside  as  unwarranted  by  the  testimony,  sn 
instruction  to  find  for  oisfaidant  should  be 
given.  (Ue.)  68S 

When  the  evidence  given  at  the  trial,  with 
all  the  inferences  which  the  jury  could  justifl- 
ably  draw  from  it.  Is  insufficient  to  support  a 
verdict  for  the  plaintiff,  so  that  such  a  verdkt 
if  returned  must  be  set  aside,  the  court  Is  not 
bound  to  submit  the  case  to  the  jury,  but 
direct  a  verdict  for  the  defeodaiii. 

(N.  H.)  se- 

Measure  of  damages  for  personal  injuries 
caused  by  negligence.  (Me.)  68^ 

Contrlbatoiy  NeffU|reiiee — A  person 
sailing  a  boat,  and  neglecting  to  look  out  for  a 
steam  f  errv  boat  which  he  knew  was  approach- 

iuE)  Ib  guilty  of  contributory  n^ligenoe. 

OfasB.)  486 

If  the  exigency  is  one  calculated  to  affect  the 
judgment  of  him  who  is  to  meet  It,  a  mistake 
in  ms  movements  is  not  contrlbutorr  n^- 
genoe.  (He.)  68A 

The  fact  that  a  person  takes  some  risk  is  not 
conclusive  evidence  under  all  circumslaDoes 
that  he  Is  not  using  due  care.       (Mass.)  488 

It  cannot  be  ruled  as  a  matter  of  law  that  a 
person  walking  across  a  city  street  and  f^lng 
to  look  to  see  If  any  vehicles  are  coming  u 
guilty  of  contributory  n^Ugence;  the  role  is 
otherwise  as  to  rallroadciosslngs.  (Blan.)  4S& 

Previous  knowledge  of  a  defect  is  mntwiil 
only  where  due  diligence  has  not  beenoaed  to 
avoid  the  dai^er.  (Kaas.)  MS 

If  the  plidntilTs  own  proof  shows  cosdaslve- 
contribtttory  negligence  a  nonsuit  ahooU  be 
entered.  (N.H.)  811 
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When  contrtbtttoty  negllgeooe  for  Jury  and 
'wheo  for  court  (Mass.)  488 

The  facts  being  uDdlsputed,  tbe  quention  of 
GOutributoTT  neglfsence  U  one  of  law. 

(Me.)  682 
Contributoiy  negllgeiice  In  childreu. 

(CODU.)  826 

Degree  of  care  required  of  children  uslog 
city  streets.  (Mass.)  484 

Action  for  death— A  statute  glvine  a 
remedy  for  uegligeuce  resultiog  iu  death  gives 
an  acnon  in  cases  of  Instantaneous  death. 

(N.  H.)  168 

HEW  TRIAL. 

Conversation  with  Juror  concerning  case  as 
ground  for  new  trial.  (Mass.)  695 

A  new  trial  will  not  be  granted  for  the  in- 
troduction of  incompetent  or  immaterial  «▼!• 
dance*  if  It  tended  to  prove  a  point  which  the 
jury  by  their  verdict  did  not  find  to  have  been 
proved.  (N.  H.)  248 

When  the  evidence  given  at  the  trial,  with 
all  the  inferences  which  the  jury  could  Justi- 
fiably draw  from  it,  is  Insufflclentto  support  a 
verdict  for  the  plaintiff,  so  that  such  a  ver- 
dict if  returaed  must  beset  aside,  the  court  is 
not  bound  to  submit  the  case  to  the  Jury,  but 
may  direct  a  verdict  for  the  defendant 

(N.  H.)  843 

Cumulative  evidence.  (Vt.)  409 

Improper  argfoment  of  counsel,  when 

ground  for  new  trial  (N.  H.)  254 

NecUK«ne«  ot  attorney  not  frround  for 

new  trial.  (R.  I.)  867 

SvpprlM.  (Vt.)  409 

Proceedings  within  one  year,  under  chap. 

221.  §2.  (R  I.)  867 

Motion  for  a  new  trial  Is  addressed  to  the 

discretion  of  the  court  pfass.)  746 

KoireuxT. 

If  the  plaintlfl's  own  proof  shows  conclusive 
contribat<ny  nwUgence  a  nonsuit  should  be 
entered.  (N.  H.)  841 

The  court  is  justified  in  withdrawing  evi- 
dence from  the  conidderation  of  the  juiy  only 
vhwe  the  evidence  Is  so  InsuflSdent  in  law 
that  a  verdict  upon  It  would  have  to  be  set 
aside.  (Mass.)  570 

When  the  evidence  given  at  the  trial,  with 
all  the  inferences  which  the  jury  could  Justi- 
fiably draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  a  ver- 
dict if  returned  must  tie  set  aside,  tbe  court  is 
not  bound  to  submit  tbe  case  to  the  Jury,  but 
may  direct  a  verdict  for  the  defendant 

(N.H.)  843 

MOTES. 

Bee  Buxb  and  Kotes. 

KOTICE. 

8eb  Deed;  Mobtoaos;  Municipal  Cob- 
fobations. 

Where  a  statute  or  rule  of  court  provides  for 
notice  to  be  given  "within  three  days"  Sun- 
days are  not  excepted  without  express  provis- 
ion. (Mass.)  540 

Bufflctency  of  publication  of  notice  of  admin- 
istrator's sale,  (a  I.)  27 

X.  B.  B.,  T.  L 


Bufflctency  of  notice  of  defect  in  highway, 
under  Mass.  Act,  1874,  chap.  244.  (Mass.)  lOd 

Record  of  deed  is  only  notice  of  what  It  con- 
tains and  not  of  contemporaneous  agreement. 

^e.)  902. 

Knowledge  of  toms  of  contract  of  sale  of 

land  will  prevent  acquisition  of  title  In  fraud 
thereof.  (Me.)  901 

Constructive  notice  Is  question  of  law. 

(RL)  875- 

NUISANCE. 

Equity  will  not  Interfere  against  a  nulsanco 
which  is  only  contingent.  (Mass.)  482 

The  critenon  of  determining  whether  a  court 
of  equity  will  restr^n  by  injunction  a  threats 
ened  nuisance,  as  from  noise  of  steam  enelne, 
is  whether  it  would  produce  such  a  condition 
of  things  a8,In  the  judgment  of  reasonable  men. 
Is  actually  productive  of  physical  discomfort 
to  persons  of  ordioaiy  sensibilities  and  of  ordl- 
dinary  tastes  and  habits.  (Mass.)  482 

Injunction  will  not  be  granted  to  restrain  the 
erection  of  what  may  posnbly  prove  a  nuisance. 

(Mass.)  482 

Whether  municipal  license  to  run  stationary 
engines  will  bar  action  for  private  nuisance. 

(Mass.)  102. 

OCCUPATION. 

See  Use  and  Occctpation. 

OFFICE  AND  OFFICER. 

BeeBaNESANDBaMKINQ;  CONSTABtB;  C!OR- 

ONBR;  Corporatiokb;  Mdnicifal  Coit- 
poKATioss;  Sheriff;  Stateu  amd  State. 
Officers. 

Election ;  appointment  —  Independent 
election  of  same  person  by  each  branch  of 
city  council:  effect  where  ordinance  provided 
for  election  l^^ther  branch  with  concurrence 
of  the  other.  (Mass.)  756 

Requisites  of  appoiatawnt  of  town  col* 
leeter.  under  P.  ».  chap.  27,  g  90. 

(Mass.)  679 

The  appointmentof  an  officer  may  be  proved 
by  evidence  aliunde  the  written  commissloD. 

(Mass.)  079 

When  the  President  of  the  United  Stales  has 
made  an  appointment  he  has  exercised  his 
whole  power,  and  his  discretion  has  bfen  com- 
pletely applied  to  the  case.         (Mass.)  601 

Where  an  officer  holds  for  several  terms  it 
will  be  presumed  when  a  delinquency  is  dis- 
covered that  he  had  the  funds  in  his  hands  at 
the  end  of  tbe  term  before  tb^  In  which  tbe 
delinquency  was  discovered,  and  that  having 
them  In  hand  is  equivalent  to  paying  them  over 
to  himsdf  as  his  own  successor,  to  discharge 
the  sureties  on  his  bond  for  mlor  term. 

(Mass.)  4d& 

Title  to  a  public  office  should  not  be  tried 
in  an  action  against  the  municipality  for  com- 
pensation. (Mass.)  S79 

Proof  of  title  to  office  by  performance  of  du- 
ties under  color  of  title  with  acquiescence  of 
public.  (Mass.)  679 

Powersi  li»bilitie«— A  statute  directed  to 
a  public  officer  In  a  matter  affecting  the  public 
welfare  or  the  rights  of  third  persons,  although 
permi^ve  in  form.  Is  to  be  construed  as  imper- 
ative. (Mass.)  49» 
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Production  of  books  and  papers  and  compul- 
sion of  attendance  of  wltoeeses  before  city 
<»unciU  or  committees,  under  Pub.  Stat.  chap. 
168,  §  7.  (Mass.)  618 

Authority  of  public  officer  to  delegate  hts 
power.  (Mass.)  601 

Authority  of  milk  inspector,  under  P.  8. 
chap.  57,  g  1,  to  delegate  power.  (Mass.)  601 

The  neglect  of  a  collector  to  take  the  oath  of 
office  after  his  appointment  will  invalidate  his 
acts  as  such  collector.  (Mass.)  680 

litftbUi^  of  members  of  Boards  of  Beglstra- 
tlon  for  mosing  to  register  duly  entltledelect- 
or;  necessity  of  proof  of  malice  or  willful  dls- 
refrard  of  duty.  (Conn.)  847 

SmimviMt — The  right  to  compensation  grows 
primarily  out  of  the  Incumbency  and  rendition 
•of  serrices,  and  not  out  of  the  strict  legal  title 
to  Uie  office.  (Mass.)  679 

Perfffirmanoe  of  duties  of  office  is  necessary 
before  compensation  can  be  recovered  by  one 
duly  elected  to  the  office.  (Mass.)  766 

An  officer  dejun  who  has  been  ousted  by  an 
intruder  has  a  property  interest  in  the  emolu- 
ments of  the  office  of  which  he  cannot  be  de- 
prlred  by  one  having  no  ttUe  thereto. 

(Mass.)  670 

Attachment  of  salaries  of  public  officer;  pub- 
lic policy.  (Conn.)  644 

Attachment  of  salaries  of  school  teachers; 
public  policy.  (Conn.)  644 

Estoppel  on  municipality,  in  action  by  officer 
for  services,  from  disputing  title, by  acceptance 
of  bond  and  benefits  of  the  service. 

(HasB.)  570.680 

ORDIHANCE. 

Sbb  Hubioifal  CoRPOBATicaia. 

PARENT  Aim  OHIXJ>.' 

Safflciency  of  evidence  of  emancipation. 

(Me.)  261 

Parental  relation  constituted  by  adoption. 

(Mass.)  441 

Legitimating  bv  intermarriage.  (Mass.)  441 

Marriage  of  minors,  tennioation  to  father's 
right  to  custody  and  services.  Note  66 

Tlie  legal  marriage  of  a  female  infant  termi- 
nates the  fathnr's  rl£bt  to  her  custody  and  serv- 
ices. (N.  H.)  66 

Right  of  child  roaderlng  services  to  parent 
after  his  majority  to  recover  compens^ion 
therefor.  (Conn.)  437 

PAROL  EVIDENCE. 

Skx  Evtoencb. 

PARTITION. 

Where  an  easement  is  appurtenant  to  the 
whole  estate,  the  assignee  of  any  part  may 
claim  the  right,  so  far  as  applicable  to  his  par- 
cel, provided  it  can  be  raijoyed  by  the  several 
estates  without  fncieaaing  the  burden  upon  the 
servient  estate.  (Mass.)  721 

Every  tenant  in  common  has  rlg^t  to  parti- 
tion. (Me.)  700 

Right  of  tenant  in  fee  to  partition  against 
widow  entitled  to  life  estate  in  an  undivided 
half.  (Mass.)  78 

An  easement  or  incorporeal  hereditament  is 
not  subject  to  partition.  (Mass.)  720 

.IT.  B.  B.,  T.  I. 


Practice  and  proceedings.        (Mass )  720 
Practice  under  N.  H.  Gen.  Stat.,  where  es- 
tate not  divisible  into  equal  pOTttona. 

CN.  H.)  164 

PARTNERSHIP. 

Where  two  or  more  persons  own  property 
together  without  an  agreement  to  share  profit 
and  loss,  they  are  not  partners  but  tenants  in 
common.  (Mass.)  453 

"Hie  essential  element  of  a  partnership  is  an 
agreement  to  share  in  profltaand  loas. 

(Mass.)  458 

I^rtnerahip  f onned  for  fflegal  purpose  Is 
Tdd.  (N.  H.)  841 

PARTY  WALL. 

A  covenant  between  o^oiiiing  ofwnen  to 
build  a  party  wall  creates  a  oorenant  running 

with  the  land.  Note  880 

Acquisition  of  title  by  adverse  occupadoa 
of  another's  land  by  wall  snpport^^fldii^ 

Every  separation  wall  between  two  buildings 
is  presumed  to  be  a  par^  wall  nnlen  the  con- 
truy  Is  shown.  (Mass.)  7N 

PATENTS. 

An  idea  of  itself  is  not  patentable,  but  anew 
devise  by  which  it  may  be  practically  useful 
is.  (Ccnm.)  fH 

Sale  and  assignment  of,  construction. 

Nate  658 

Letters  patent  are  prima  faeu  evidence  of 
their  validity.  (Conn.)  650 

No  recovery  can  be  had  on  a  note  given  for 
letters  patent  which  eulnequently  proved  to  be 
invalid.  (Conn.)  «51 

Where  th6  vendee  has  power  to  ascertain  a 
full  knowledge  of  the  quality  and  value  of  a 
chattel,  there  l>eing  no  fraud  or  warrant,  and 
the  purchase  results  in  a  total  loss,  the  loss 
must  fall  upon  the  vendee.  This  is  especially 
true  of  the  sale  of  patent  rlriita.  (Conn.)  (HO 

Interest;  when  not  allowed  for  infringement 
of  patent  rights.  (Mass.)  596 

PAUPER. 

Sbb  Poob  abd  Poob-Laws. 

PAYMENT. 

See  Limitation  or  Aoriona. 

Otving  a  promissory  note  for  a  debt  is  not 
payment  or  setttomait  of  the  debt. 

(R-I.)  806 

While  the  payment  of  a  sum  smaller  than 
the  debt,  and  the  giving  of  a  receipt  in  full,  will 
not  work  a  discharge,  yet  the  slightest  consid- 
eration will  sustain  the  accord  and  satisfaction; 
as,  payment  atadifferent  place,  the  payment 
of  costs  of  a  suit,  the  withdrawal  of  a  plea,  a 
threat  to  go  into  bankruptcy,  or  the  giving  of 
anything  oeeides  mon^,  as  the  debtor's  check 
or  note.  (Kasa.)  819 

Right  te  ai^Iy  payment  on  aoooant  of  out- 
lawed accounts.  (Vt.)  433 

From  an  application  of  payment  naade  by 
law  no  implication  of  new  promise  arises  to  mi 
the  Statute  of  LimlUtions.  (Vt.)  488 
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Penalty. 

Application  of  legacy  to  payment  of  debt  due 
by  legatee  to  estate.  (R.  1.)  803 

PosseseioQ  by  the  maker  of  a  promisBory  note 
Ls  evidence  of  payment.  (B- 1.)  141 

Mon^  paid  under  a  mistake  of  law,  with 
tbe  fullkiwvledge  of  the  fiuitt,  cannot  be  re- 
DOTered.  (Mo.)  688 

Smm  Qui  Tak  Aim  Penal  Actions. 

C!onslructioD  of  N.  H.  Gen.  Laws,  chap.  115, 

til,  providing  double  damages  for  iolury  In- 
Ictea  hv  dogs,  as  to  defense  of  coombutory 
noglteence.  CN- H.)  57 

A  by-law  or  ordinance,  to  be  valid,  must  be 
lawf  al  and  reasonable,  not  oppressive.  Impar- 
tial, fair  and  general.  (Mass.)  534 
To  prove  the  violation  of  an  ordinance  main 
prohibita  It  is  not  necessary  to  show  that  it  was 
done  willfully.  (Mass.)  634 
Authority  of  dtleB  to  prohtUt  fast  driving 
upon  streets,  under  Pub.  Btat  chap.  37. 

(Mass.)  634 

In  an  action  to  recover  a  statutory  penalty 
for  negligence,  it  devolves  on  the  plaintiff  to 
establish  a  negligent  omission  of  duty. 

(N.  H.)  852 

Suffldency  of  indictment  for  selling  lottery 
tlcfc^  omitting  the  name  of  the  prosecutor  en- 
titled to  a  por^  of  the  penalty.   (He.)  664 

PERPETUITY. 

8KB  Devise  and  Leoact. 

PHRASES. 

8MB  DJKFLN  ITIOSB. 

PX.BADINO. 

Bke  Eqditt;  TSeousxscm. 

By  pleading  to  new  connti  defendant  waives 
right  to  move  to  (Usmlss  them  as  embracing 
new  cause  of  action.  (Vt.)  6ra 

Matter  in  a,batement  must  be  pleaded  be- 
fore.continuance.  (Me.)  676 

Declaration;  petition— Debt  may  be 
joined  with  detinw.  (N.  H.) 

Allegations  of  torts  and  breaches  of  duty 
must  &  set  forth  with  certainty  and  particu- 
larity. ,      (Conn )  836 

At  common  law  counts  for  tort  and  upon 
contract  could  not  be  joined.      (N.  H.)  834 

Counts  In  deceit  and  assumpsit  cannot  be 
Joined.  ,  (N  H.)  ^ 

Specification  of  facts  m  declaration,  under 
Practice  Act,  P.  8.  chap.  167,  §3. 

(Mass.)  674 

Pleu  Mid  anawere  Objection  to  capac- 
ItT  to  sue  must  be  by  plea,  not  by  answer. 
'  (VL)  638 

Misnomer,  how  pleaded.  (Vt.)  846 

The  general  Issue  admits  the  corporate  ca- 
pacity of  plfUndfl  to  sue.  (Me.)  701 
Bvtdence  admisdble  under  general  denial. 

(Mass.)  447 

Burden  of  proof  on  denial  In  answer  of 
each  and  eveoy  allegation  In  declaration. 

^lass.)  674 

The  defect  of  mlBjoInder  of  causes  of 
actioD  win  not  be  enrea  br  the  verdict. 

(N.  H.)  834 

S.  X.  B.,  T.  L 


Poos  Debtob. 


Variance  between  dedaration  or  pe- 
tition and  pro^.  (Conn.)  275 

PLEDGE  AND  COLLATERAL  SE- 
CURITY. 

Right  of  owner  of  goods  to  recover  from 
warenouseman  to  whom  they  have  been 
pledged  by  a  broker,  who  procured  possession 
of  them  for  the  purpose  of  sale  to  an  alleged 
undisclosed  prin^pal,  when  In  fact  there  was 
no  principal.  (Mass.)  610 

POISOIONO. 

Sufficiency  of  indictment  following  the  lan- 
guage of  the  statute,  for  an 

POLICE  POWER. 

See  Cokbtitdtiohai. 


COBPOEATIONB. 


Law;  MumciFAL 


Authority  of  cities  to  prohibit  fast  driving 
upon  stre^  under  Pub.  Stat.  chap.  37. 

(Mass.)  634 

To  prove  the  violation  of  an  ordinance 
mala  prohibita  It  Is  not  necessary  to  show  that 
it  was  done  willfully.  (Mass.)  634 

1^  A  ty-law  or  ordinance,  to  be  valid,  must  be 
lawful  and  reasonable,  not  oppressive,  Im- 
partial, fair  and  general  CUass.)  624 

POLTGAHY. 

Proof  of  marriage  by  certificate  from  records, 
under  P.  a  chap.  146,  g  39.        (Mass.)  616 
Immaterial  variance  between  allegationa  In 
in<Uctment.  (Man-) 

POOR  AND  POOR-LAWS. 

A  statute  relating  to  the  settlement  of  pau- 
pers may  be  retrospective.  (M&)  888 
Bev.  Stat.  chap. '34,  §  8,  relating  to  settle- 
ment of  paupen,  ta  retrractive  In  uCect 

(Me.)  888 

The  years  of  a  pauper's  residence  while 
under  age  will  not  be  tacked  to  those  after 
age,  to  m^e  up  the  requisite  number. 

(He.)  361 

An  obligation  on  the  parent  to  support  is 
not  a  necessary  incident  of  a  settlement. 

(Mass.)  -442 
Parental  relation  constituted  by  adoption. 

(Mass.)  441 

Settlement  of  married  woman  whose  hus- 
band has  no  settlement,  but  who  has  herself  ao- 
gulred  a  residence  through  her  father. 
^  (Mass.)  448 

Settlement  of  naturalized  aliens. 

(Conn.)  426 

Construction  of  Stat.  1852.  chap.  275,  %  7; 
State  paupers  bound  by  Inspectors  as  appren- 
tices. (Mass.)  231 
The  common  law  treated  supplies  furnished 
to  a  pauper  as  a  gratfilty.  for  the  payment  of 
which  no  promtse  was  implied.  (Me.)  896 
LiabQi^  of  married  woman  to  action  for 
reimbursements  for  pauper  supplies. 

(Me.)  896 

POOR  DEBTOR. 

Practice  for  disclosure,  onder  B.  S.  chap.  86. 

(Ble.)  885 
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Pbincipal  asd  Aoeht. 


Railboad  Comp aster. 


ProceedlOKS  against  applicatloD  to  take  ooth 
for  relief  of  poor  debtors  are  qua»i  crimina! 
and  should  be  strictly  construed.   (Mass.)  317 

Competency  of  magistrate,  haTine  acted 
profeBUonally  in  case,  to  take  poor  oebtor's 
Mth.  (N.  H.)  6 

Appeal  under  Mass.  Pub.  Stat.  cbap.  163, 
gSO.  (Masa.)  317 

POWER  OF  SALE. 

See  Devise  and  Lbgaot. 

PRINCIPAI.  AND  AOENT. 

If  there  be  any  evidence  of  urency.  the 
qaeation  to  ifo  to  the  Jury*    (Mass.)  S70 
Powers  and  UabiUtiM  of  ag-ent — 

An  agent  to  negotiate  sales  by  samples  and  on 
credit  is  not  to  be  presumed  as  authorized  to 
receive  payment.  (Me.)  688 

Bvidence  of  ratification.  (Mass.)  82 

Sufficiency  of  notice  that  agent  who  had 
made  sales  was  not  authorized  to  receive  pay- 
ments, by  notice  to  that  effect  pnnted  in  small 
type  00  bill  forwarded  with  merchandise. 

(Me.)  698 

Payment  to  an  agent  not  authorized  to  re- 
ceive payment  la  not  good  as  against  the  prin- 
cipal. (Me.)  698 

Liability  of  agent  for  acta  of  subagent.  Au- 
thority to  delegate  agency.  (Mass.)  907 

Liability  of  agent  for  covenants  in  lease 
under  seal  to  agent  having  authority  to  rent. 

(Mass.)  83 

Rlehta  and  liabiUtle*  of  principal— 

Admissions  of  agent,  when  binding  on  princi- 
pal. (Mass.)  731 
Declarations  or  admissions  of  an  agent,  not 
made  within  the  scope  of  his  authority  and 
forming  no  part  of  the  res  gesta,  are  not  evi- 
dence, to  affect  the  rights  of  the  principal. 

(Mass.)  748 
Liability  of  undisclosed  principal. 

(Mass.)  83 

Special  agent  has  no  authority  to  bind  prin- 
cipal by  a  promissory  note.         (N.  H.)  53 

Liamlity  of  principal  for  penalty  for  act  of 
his  agent  without  his  knowledge  and  in  oppo- 
sition to  his  will.  (Mass.)  886 

Brokers— Deliverv  of  good*  to  broker  on 
contract  of  sale  to  undisclosed  principal; effect 
of  failure  of  sale  and  fact  that  alleged  undis- 
closed principal  did  not  in  fact  exist. 

(Mass.)  010 

Right  of  brokw  to  commission  and  compen- 
sation upon  oral  contract  upon  effecting  a  sale 
of  land  for  principal.  (Mass.)  639 

lUffht  of  owner  of  goods  to  recover  from 
warehouseman  to  whom  they  have  been 
pledged  by  a  broker,  who  procured  possession 
of  them  for  the  purpose  of  sale  to  an  alleged 
undisclosed  principal,  when  in  fact  there  was 
no  principal.  (Maes.)  610 

PRIVCIPAL  AHD  BURETT. 

Admissibility  of  parol  evidence  to  show  that 
maker  of  note  was  surety.  (Mass.)  727 

The  law  favors  a  surety.  (Mass.)  689 

Declaration  of  intention  to  look  to  principal 
alone;  effect  to  release  surety.      (Mass.)  787 

CoDcl'-isiveness  of  judgment  on  consterii>le's 
bond  as  against  surety  not  party  to  suit. 

^asB.)  74S 

n.  B.  B.,  v.  L 


Right  of  surety  on  note  of  bankrupt  kavkg 
compromised  with  holder,  to  recover  exce* 
of  full  debt  received  by  creditor  from  hnwdf 
and  the  bankrupt  estate.  (Mass.)  S8i 

Interest  beyond  the  penalty  of  a  bond  mj 
be  recovmd  eren  against  a  ancetT. 

(Mflta.)  4» 

PROBATE  BONDa 

8eb  Ekkcotobs  and  ADxanBTunm 

PROBATE  COURTS. 

See  ConBTB. 

PROCESS. 

See  Whit  asd  Process. 

PROBaSSORT  NOTES. 
SxK  Bills  axc  Notes. 

PROPERTY. 

Liquors  before  judicially  and  fisaUj  cne- 
flscal«d,  are  property.  (R.  L)  ^ 

The  right  to  take  water  from  a  nptf 
well  is  an  interest  in  land.  (N.  H.) 

Lost  goods  belong  to  tbeowner.  (Me)  >t 

An  easement  or  incorporeal  bereditsBesi 
not  subject  to  partition.  (Mssk.)  "Sfi 

Railroad  cars,  whether  personalty,  or  fimr^ 
or  accessory  to  the  realty.  (Maes.)  l'^' 

What  Is  evidence  to  detennine  the  ptoe* 
worth  of  a  life  estate;  mortally  tablea. 

(N.  H)  m 

PROSECUTXnO  ATTORHEY. 

See  DisTBiCT  aito  Pbosbcctesg  Ams 

NET. 

QUIA  TIHET  ACTZOHS. 

See  Eqcitt. 

QUI  TAK  AND  PEVAXi  AOTIOK 

See  Penalty. 

Offense  must  be  charged  "agninat  the  ton 
of  the  statute."  (Xe.) 

Where  fine  la  imposed  costs  of  wvattstkii 
shaU  be  taxed.  pie.)  « 

QUO  WARRAHTO. 

Proceeding  by  quo  mtrreaito  Is  of  dvit  afi 
criminal,  nature.  JmA  3 

CondusiTeneas  of  return  of  canvaMbt 
board.  (N.  H ) 

RMurn  of  canvaastng  and  elecUni  boiri> 
net  concludve.  Stie  I 

RAILROAD  COBn>AiriES. 

See  Carbiebs;  Hobse  Ain>  Stkkkt  Bcr 
WAT;  Masteb  and  Servaxt;  Smi- 
qehce. 

Reservation  of  power  to  LegWatuc  v 
change,  alter,  or  amend  private  corp(n>e 
chapters.  (Me.) 

Polloe  rogfolatlons  of  private  cnperoe 
property.  (Me.t 

Teness;  liability  for  i^|iirl«step«^ 
BOBS  and  awiiaalsi   UabUity  of ,  to  e» 


Digitized  by 


RULBOAD  COHPAldEB. 


RELBABI  AMD  DnOBABSB. 


VMS 


ploj-ee;  relations  of  master  and  sarant;  ni- 
pertnt^idliig  employees,  and  fellow  Berrante. 

Hitie  878 

8tatutoT7  zeqnlrenunts  for  the  erection  of 
fences.  (Haas.)  604 

Duty  of  railroad  oompany  totrenMsers. 

(Conn.)  887 

Du^  of  railroad  oommny  to  fenoe  track, 
aa  to  tr«q»as8iiic  eUldrea.   (Conn.)  837 

Duty  of  rallroaa  to  children  trespassing  on 
track.  (Coon.)  886 

Contributory  ney U^fenee  In  children. 

(Conn.)  886 

Lfabfllty  of  railroad  company  for  Injury 
caused  by  frlghteoing  horses  upon  the  high- 
way by  oolse  or  smoke,  (Mass.)  77 

It&tLMmmt  mortMfMt  r*oi^MdB»tlon; 
Imn^— Leases  (nroad;  lessor  company  can- 
not reHeve  itself  of  liability  without  I^fisla- 
tive  aancUoD:  liability  of  leBMH*  and  lessee. 

JfiXfl  878 

Where  a  railroad  mortgage  does  not  express 
a  preference  in  the  payment  of  interest,  none 
wfll  be  Implied  when  the  whole  fund  is  the 
suMect  of  foreclosure.  (Conn.)  465 

The  mleof  dhancarypleading,  which  allows 
some  parties  to  sue  or  be  sued  In  behalf  of  all, 
where  their  right  is  the  same,  is  especially  ap- 
plicable In  all  suits  for  the  foreclosure  of  rail- 
road mortgages.  (Conn.)  466 

Foreckwure  tmder  Her.  Stat.  1866.  §§  011- 
61S.  (Conn!)  46S 

A  achone  of  reorgaolEatlon  after  fomuomre 
of  a  railroad  mortgage  can  be  made  binding 
apoQ  all  home  creditors;  and  the  rule  as  to 
crodltors  abroad  should  be  that  proceedings  le- 
galized at  home  should  be  recognized  in  oilier 
States  and  conDtrlea,  la  the  spirit  of  Datlonal 
comity.  (Conn.)  465 

Beorganlzations  on  foredoiure  provided  for 
by  statutes.  (Conn.)  464 

In  Connecticut  the  practice  has  been  to  pro- 
vide by  special  statutes  for  reorganization  of 
railroad  companies  after  foreclosure. 

(Conn.)  464 

Lachee  in  bondholder  objecting  to  scheme 
of  reorganization  after  foreclosure. 

(Conn.)  466 

The  amount  of  ca|rftal  of  a  new  company 
formiA  upon  foreclosure  of  the  mortgage  of  a 
railroad  should  be  the  amount  of  toe  bonds 
exclusive  of  Interest  accrued.      (Conn.)  464 

Connecticut  decisions  treat  coupons  as  mere 
incidents  of  railroad  bonds,  and  do  not  allow 
Interest  on  them  If  in  default   (Conn.)  464 

Agreements  by  one  company,  how  for  bind- 
ing on  successor.  (Tt)  480 

JtocMtiMig  the  road— A  r^road  company 
having  the  right  of  eminent  domain  for  the 
ooBstructbn  of  its  road,  cannot  take  additional 
lands  after  it  has  completed  its  road. 

(Mass.)  601 

Authority  of  towns  to  lay  out  ways  across 
railroad  tracks,  under  Pub.  Laws  1874,  chap. 
814.  (Me.)  476 

Under  Pub.  Stat.  chap.  IIS,  g  185. 

(Mass.)  95 

LlablU^  of  raDroad  company  for  cutting  off 
natural  dxiin^^  of  surface  water  by  change 
of  grade.  (Mass.)  607 

Bight. of  landowner  to  equitable  lien  on 
land  taken  by  a  railroad.  (Vt.)  480 

K.  x.  B.,  T.  L 


AdmlttlUlity  of  opinion  of  witness  as  to 
value  of  land  taken.  (Me.)  477 

Measure  of  damages  on  laving  out  wan 
across  railroad  tracks,  under  Pub.  Laws  1874, 
chap.  814.  (Me.)  470 

RECEIVXIl. 

Jurisdiction  to  ^)p(rfnt  receiver  and  make 
dlfltribntion  of  ivoper^  of  unincorporated 
jcdntitock  ccnnpaiileB,.under  R.  8.  chap.  77. 

(Me.)  795 

A  receiver  of  a  corporation  can  only  be  ap- 
pointed by  a  court  which  has  control  of  the 
corporation.  (Mass.)  709 

Sequestration  in  eqnl^  of  rents  of  realty 
charged  with  payment  of  debts  and  legacies. 

(Rri  881 

After  an  assessment  upon  nnp^d  stock  sub- 
scriptions to  satisfy  creditors  nas  been  made 
by  the  order  of  the  oonrt,  a  bill  In  equity  toay 
be  maintained  on  such  assessment  by  the  r»> 
celvw  or  assignee  against  the  stockholders, 
without  making  the  corporation  ^ 

BEOEmvO  STOXM  GOODS. 

Sbr  Laxchht  asd  BBOEimo  Stolen 
Qoooa. 

BEOOOHIZANOE. 

Sbb  Bail  aud  RnooenzAirOB. 

RECORD. 

See  Deed;  Mobtoagb. 

The  record  of  an  Instrument  which  discloees 
a  defect  In  its  execution  is  a  mere  nullity,  and 
is  not  nodoad  for  any  purpose.  (R  L)  808 

REDEMPTION. 

Sbb  Mortoaob. 

REFERENCE. 
See  Arbitratioh  abd  Rbfbbbhob. 

REFORM  SCHOOLS. 

See  House  of  Rbfitqe. 

RELEASE  AND  DISCHARGE. 

An  agreement  to  make  a  release  takes  effect 
as  a  release  at  once.  (Mass.)  HQS 

Where  there  Is  such  a  unity  of  iotereet  as  to 
require  a  joinder  of  all  the  parties  Interested 
in  a  persooal  action,  th«  release  of  one  Is  effect- 
ual as  to  all.  (Masa)  4'S4 

The  essence  of  a  joint  interest  is  that  each 
owner  may  control  the  whole  claim:  In  per- 
sonal actions,  one  joint  tenant  may  release  the 
whole.  (Mass.)  454 

A  release  of  "all  debts"  will  not  include  lia- 
bility as  indorser  upon  a  promissory  note  not 
due  at  the  time  of  the  release.      (Mass.)  664 

That  a  release  of  all  demands  should  Include 
a  particular  demand  it  Is  not  necessary  that 
the  particular  demand  should  have  been  In  the 
mlnda  of  the  parties.  (Mass.)  664 

While  the  payment  of  a  sum  smaller  than 
the  debt  and  the  giving  of  a  recdpt  in  fall  will 
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not  work  a  discharge,  yet  the  sU^^test  condd- 
eration  wUl  aiutain  the  accord  and  satisf action; 
as,  payment  at  a  different  place,  the  payment 
of  co8ts  of  a  suit,  the  withdrawal  of  a  plea,  a 
threat  to  go  into  bankruptcy,  or  the  riving  of 
anything  Desides  money,  as  the  debtors  check 
or  note.  ^Han.)  210 

Debtor'a  note  indorsed  by  third  person  for 
som  leaa  tluui  debt,  taken  in  latiBnction,  Is 
good  accord  and  satiefacticaL        (He.)  286 

A  rdeaae  ahonld  be  MNUtmed  most  strongly 
■gainst  ttM  rdeuor.  (Haas.)  SiM 

REUOXOUS  SOOZETXEa 

Laws  restricting  the  free  exercise  of  relig- 
ions worship.  (Mass.)  880 

Validity  of  Boston  Ordinance  (Rev.  Ord. 
chap.  87,  g  11)  regulating  use  of  public 
grounds,  and  restrlctuig  sermons,  lectures  and 
addreBBBB  therecm.  (Mass.)  880 

REPLEVIN. 

Demand  for  part  onlr  of  property  described 
in  chattel  mortgage;  effect  as  to  r^ht  of  con- 
tinuing action  as  to  residue.  ilRrtt  847 

Bluit  of  ownOT  of  goods  to  recoTer  from 
warenouseman  to  whom  they  have  been 
pledged  by  a  broker,  who  procured  possession 
of  them  for  the  purpose  of  aale  to  an  alleged 
vndlsclMed  principal,  when  in  fact  there  was 
no  priDdpal.  .  O^ass.)  010 

Bond  for  part  only  of  proper^;  effect  as  to 
eontlnoanoe  of  action.  (Tt.)  847 

RES  JUDICATA. 

RESIDENCE. 

See  Domicil. 

REVIEW. 

Review  of  judgment,  under  P.  6.  (Oiap.  187. 
S88.  (Mass.)  718 

REVOCATION. 

Sbb  Wnx. 

ROADS. 

SBSa  WATg. 

SALE. 
8sB  Vbhdob  axo  Pdschabbb. 

In  saneral— The  existence  of  a  thing  to  be 
■old,  or  the  sul^Jectof  the  contract,  is  essential 
to  the  TsUdity  of  the  contract.  (Conn.)  601 

An  order  letter,  tdwram  or  express  Is  an 
offer  which  may  be  withmwn  Ifefore  accept- 
ance. (Vt)  780 

Recovering  goods  without  repudiation  may 
be  evidence  oi  sale.  (Mass.)  4^ 

Where  seller  accepts  note  without  indorse- 
ment, it  Is  evidence  of  intention  to  take  in  ex- 
change for  goods  and  not  to  hold  buyer. 

(If.  H.)  7 

Uonstrucnon  of  contracts  of  sale  containing 
provisions  that  goods  shall  be  to  Uie  satisfaction 
of  the  purchaser.  (Vt)  622 

X.  I.  B.f  T.  L 


I^trol  evidettoe  is  admissible    a  snbaequent 

oral  agreement  to  prolong  the  time  of  per- 
formance of  a  written  contract  und^  seal, 
change  the  place  of  deliveiy,  to  show  a  waiver 
of  any  of  its  terms,  uad  to  change  the  price  or 
consideration.  (Haas.)  219 

DeliTeryt  posaeaslon — Actual  -poeaes- 
filon  is  where  vendee  takes  the  whole  or  a  part, 
with  the  Intention  of  exercising  the  rig^t  of 
ownership  over  alL  (N.  H.)  849 

Expressage  seller  of  goods  C.  O.  D. ;  ^- 
feot  of  deUveiy  as  evidence  of  sale  and  title. 

(Vt.)  778 

Delivery  of  possession  is  mixed  queatftMi  of 
law  and  net,  to  be  determined  by  Vary  under 
proper  Inatruction.  (Conn.)  17V 

Sufficiency  of  eridence  of  couBtructlTe  dfr- 
livery  and  acceptance  of  goods.     (S.  H.)  4 

SufflcieocT  of  delivery  of  possession  as 
against  credttora  of  vendor.       (N.  H.)  353 

Delivery  of  goods  to  broker  on  contract  of 
sale  to  undisclosed  principal;  effect  of  failure 
of  sale  and  fact  that  alleged  undiscloeed  prbi- 
cipal  did  not  in  fact  exist.  (Mass.)  SIO 

One  cannot  convey  a  better  title  than  he  has. 

(Mass.)  m 

WarrantT^  brem«h— A  Judgment  for 
price  of  goods  sold  la  not  a  bar  to  a  subeequeot 
action  for  breach  of  warranty.    (N.  H.)  157 

Evidence  to  estabUdt  marlcat  value. 

(Mass.)  TtO 

Fraud— Bale  of  chattels  vitiated  br  frand; 

relief  In  cases  of .  Mott  410 

Burden  of  proof.  Jibb  410 

Sufficiency  and  weight  of  evidence  fraud- 
ulent representations,  to  avoid  saJe. 

(MaM.)  581 
Right  of  atoppiure  lu  tranaitn. 

(N.a)848;(Vt.)778 
Stoppage  of  goods  in  trantOu  does  not  re- 
scind contract  of  sale.  (Vt)  779 
Where  the  vendee  baa  power  to  ascertafaa 
full  knowled^  of  the  qnskUtr  and  vmlaa 
of  m,  ehattel,  there  being  no  fraud  or  «»• 
ran^,  and  the  purchase  results  in  a  total  kNS, 
the  loss  must  fall  upon  the  vendee.  This  Is 
especially  true  of  the  aale  of  patent  rickta. 

(ConnT  «W 

Bona  flde  pnrchaMF  may  acquire  agood 
title  from  a  modulent  voidee;  Vaiioos  ao- 
plications  of  this  inindple.        (Masa.)  SIO 

SCHOOLS    AND   SCHOOI.  DIS- 
TRICTS. 

Right  of  teacher  to  Inflict  pnnlahment  on 
the  pupils,  (Conn.)  8CS 

Attachment  of  lal^tleB  Ot  ■obool  teachers; 
public  policy.  (Conn.)  644 

SEAL. 

Sbb  Mobtoau. 

SEARCH  WARRANT. 

Constitutionally  of  Act  of  1888.  anthorldo^ 
seizure  of  Intozteatlng  Uquota  vnthout  a  war- 
rant (Vt)  77» 

Practice  In  proceedings  on  ami  plaint  and 
warrant  for  aeandi  ana  aeizun,  under  B.  8. 
chap.  27,  §40.  (Me.)  47S 

Sufflclentnr  of  dedgnatlon  of  premises  to  be 
searched.  (Maaa.)  1S».«B 
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Search  wamntlsnotdTll  process,  and  may 
be  served  on  Sunday.  (Uass.)  199 

Authorl^  of  constable  to  make  service  of 
pTDoesB  not  directed  to  him.         (He.)  478 

BEQUEBTRATIOir. 

Beque^tlon  In  equity  of  rents  of  realty 
lAareed  with  payment  of  debts  and  legacies. 

*  '  (RI)  881 

SEBTAVT. 

Sbb  Habtjcb  A2n>  ^btaht. 

SET-OFF  AHD  COUNTERCLAIM. 

Courts  of  equity  will  set  off  joint  and  sepa- 
rate debts  against  each  other  when  the  equities 
of  the  caae  require  it,  although  at  law  such 
Bet-off  would  not  be  allowed.       (R.  L)  803 

Bight  to  set  off  ehdm  against  decedent's  es- 
tate against  a  claim  for  rent  of  realty  belong- 
ing to  the  estate.  (Conn.)  89^ 

Creditor  of  decedent's  estate  cannot  set  off 
such  claim  against  a  debt  due  to  the  executer 
or  administrator.  (Conn.)  808 

AppUcaHon  of  l^a^  to  payment  of  debt 
due  (^legatee  to  estate.  (R.  L)  803 

SETTLEKBlfT. 

Sn  PooB  AND  Foob-Laws;  Relbuk  A2n> 

DmCHABOC;  PAnCERT. 

Debtor's  note  indorsed  by  third  person  for 
sum  less  than  debt,  taken  In  satisfaction,  is 
good  accord  and  satisfaction.        (Me.)  386 

When  avoided  for  mistake.     (Conn.)  649 

SEWBSS. 
SsB  Druhs  AHD  temraa. 

Cousinage  of  the  ninth  degree  between  the 
sheriff  and  the  husband  of  the  defendant  was 
held  good  around  of  challenge.   (Mass.)  686 

WnBre  fa»  shdfl  and  coroner  had  niarrled 
sisters  it  was  held  a  good  ground  of  chaUenge 
to  the  array  that  the  jury  was  returned  by  Ue 
ooroner  In  a  case  where  the  sheriff  was  defend- 
ant. (Mass.)  aB6 

Sheriff  has  special  property  in  goods  at- 
tached, to  maintain  trover.         (Mass.)  101 

The  sheriff  cannot  make  use  of  the  premises 
of  a  third  person  to  store  attached  soods.  with- 
out consent.  (Conn.)  181 

ConclastvflDesi  of  retnm.         (R  L)  119 

SHIPS  AND  SHZPPINCI. 

Wboe  Joint  owners  are  general  or  quati 
partners  they  must  sue  together.    (He.)  280 

SltAHDER. 

Su  IiIBSL  AHD  BlAXDBB. 

SPECIFIC  PBRFORKANCE. 

(Jontracts  to  convey  land,  (Vt.)  863 

STATE  ATTOBHEY. 

Bkb  DWTBICr  AHD  PBoocDTnte  Attobhxt. 
H.  B.  B.,  T.  I. 
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STATES  AND  STATE  OFFICERS. 

State  right  to  regulate  interstate  commerce. 

(Vt.)  778 

Power  of  State  to  authorize  seizure  of  Intoz- 
icatlng  liquors  intended  for  illegal  use,  while 
In  the  hands  of  a  carrier  transporting  them  C. 
O.  D.  from  the  resident  of  another  State. 

(Vt.)  778 

Enforcement  by  information  of  stipulations 
In  contracts  made  by  the  State  with  individuals. 

CaasA.)  869 

The  public  right  of  fishing  includes  shell  fish 
as  wdl  as  floatmg  or  swimming  fish. 

(R.I.)  870 

Public  grants  are  construed  strictiy  in  fovor 

of  the  grantor.  (R.  I.)  870 

AdmissiblHty  of  evidence  of  "Record  of 
Massachusetts  Tolunteers,"  printed  under 
chap.  98  of  the  Resolves  of  1866,  and  recog- 
nized as  a  public  record  In  Stat  1866,  chap. 
801.  §1.  (Mass.)  Si4 

STATUTE  OF  FRAUDS. 

Srb  Fbauds,  Statctb  of. 

statute  of  umita^ons. 

ShB  LnOTATIOR  OF  AOTn>H& 

STATUTES. 

Bkb  CoHHviTUTiOHAL  Law;  LrroncATiiro 
LiquoBS. 

CoDatitntloiubUtr  of  statutes  relating  to 
the  adulteration  of  milk.  Hott  820 

A.  statute  relating  to  the  settlement  of  pau- 
pers may  beretrospectivft.  (Me.)  8M 

ConatntetioB— Intention  of  L^lslature 
wiU  govern  Interpretation. 

(Mass.)  821, 487;  (Me.)  897 

The  court  will  presume  that  the  Legislature 
intended  nothing  bqrond  what  the  language 
Id  fidr  iMal  omwbuctlon  will  indicate. 

(Mass.)  498 

The  oUeet  of  the  statute  will  ccmtrol  Its  con- 
struction if  it  cui  be  ascertained. 

(Mass.)  488 

Construction  of  penal  statutes. 

(Mass.)  887 

Statutes  which  give  costs  are  not  to  be  ex- 
tended beyond  the  letter.  (Vt.)  628 

A  statute  directed  to  a  public  officer  in  a 
matter  affecting  the  public  wdttn  of  the  rights 
of  third  persons,  although  permissive  in  form. 
Is  to  be  construed  as  imperative.   (Mass. )  493 

In  construing  statutes  conferring  powers  on 
municipal  corporations,  courts  will  have  con- 
sideration of  the  uniform  practice  under  them. 

(Mass.)  B82 

Pub.  Stat  chap.  27,  requiring  municipal  by- 
laws and  ordinances  to  be  approved  by  the 
court  and  recorded,  does  not  apply  to  the  city 
of  Boston,  whose  charter  Is  prior  In  date. 

(Mass.)  881 

Statutes  exempting  persons  or  property  from 
taxation  are  to  be  stnot^  onutrued. 

(N.  H.)  8 

Parties  may  contract  in  reference  to  laws  of 
future  enactment;  mav  agree  to  be  bound  and 
affected  by  them,  as  they  would  be  bound  if 
such  laws  were  exlatfiic.  (R.  L)  870 
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Ca»u$  omiimu  wUl  not  be  supplied  by  court 
of  law.  (R.  I.)  876 

The  ordinary  meaDiag  of  the  language  must 
be  preaumed  to  be  lotended,  uolesB  It  would 
nunlfettlj  defeat  the  object  of  theprovtsions. 

(N.  H.)  853 

In  construing  statutea,  the  word  "may"  will 
be  considered  as  mandatory  only  for  the  pur- 
pose of  suBtaining  or  enforcing,  but  not  for 
creating,  a  right.  (N.  H.)  851 

Repeal— A  statute  ts  impliedly  repealed  by 
a  subsequent  one  xeTlsing  the  whole  subject  of 
the  flrftt.  (Mass.)  524 

A  later  statute  containing  proTluons  plaf  oly 
repugnant  to  tbose  of  a  former  statute,  repeals 
it  as  absolutely  as  by  a  negative  clause. 

(Maw.)  534 

Repeal  by  impUeatloii.  (Me.)  785 

Statutes  not  replied  1^  Implication  unless 
iDtentioD  clear.  (Me.)  891 

STOCK. 

SBB  COBPOBATIO]f& 

STOCK  TRANSAOTIOHa 

Contracts  void  within  Stock  Jobbing  Act  P. 
S.  chap.  78,  g  6.  (Mass.)  762 

Contract  for  future  delivery.    (Mass.)  768 

It  is  not  competent  for  a  corporation  to  un- 
dertake  to  deal  In  its  own  shares  by  buying 
and  selling  them  In  the  market.  (Mass.)  762 

Obligation  of  company  to  retain  stock  for 
benefit  of  holders  of  promissory  notes  issued 
by  the  company  and  convertible  into  stock  at 
the  option  of  the  bolder.  (Mass.)  762 

Right  of  subscriber  to  Invalid  special  stock 
certificates  to  recover  amount  paid  therefor. 

(Mua.)  772 

STREET  RAILWAYS. 

See  Hobsb  aud  Btbbet  IUilwatb. 

STREETS. 

SsB  HumoiPAi.  CoBPORATiONB;  Wats. 

SUBSCRIPTIONS. 

Mutual  promises,  consideration  foraubscrtp- 
tlon.  (N.  H.)  845 

SUIT. 

See  AcnoK  ob  Surr. 

SUNDAY. 

Where  a  statute  or  rule  of  court  provides  for 
notice  to  be  given  "withlQ  three  days"  Sun- 
days are  not  excepted  vrlthout  express  pro- 
vision. (Mass.)  540 

Search  warrant  is  not  civil  process,  and  may 
be  served  on  Sunday,  (Mass.)  Iw 

SURETY. 

SeB  PBmCIFAL  ASD  BUBBTT, 

TAXES. 

The  policy  of  the  law  Is  to  guard  the  rights 
of  taxpayers  and  minorities,  and  to  hold  ma- 
jorities to  a  strict  compliance  with  the  law  In 

S.  B.  B.,  T.  L 


the  use  of  pabllc  credit  and  the  expenditure  of 
public  money.  (Mass.)  488 

Taxes  can  be  levied  onlj  br  virtue  of  sta^ 
nte.  (R.L)  878 

Property  tauble— Taxation  of  stock  of 
toli-briages,  under  R.  S.  1871,  chap.  6,  g  16. 

(Me.)  669 
Taxation  of  domestic  corpcwatlona. 

(He.)  m 

Statutes  exempting  persons  or  property  from 
taxation  are  to  he  strictly  construed. 

(N.  H.)  3 

Personalty  has  no  titu$  apart'from  its  owner 
for  purpose  of  taxation.  (R.  L) 

Liability  of  nonresident  trustee  to  taxatloa 
in  town  where  cestui  gtu  trust  resides. 

(Rl^  808 

Ajsaeflsment— Assessors  perform  judicial 
functions  of  a  limited  sort,  and  it  should  ap- 
pear on  the  face  of  the  proceedings  thmt  they 
have  done  what  the  law  anth<^aed  them  to  do. 

(RL)  878 

Validity  and  form  of  tax  assessments  against 
business  corporations.  (R.  L)  878 

Doubline  amount  of  taxpayer's  proper^ 
under  R.  L.  %  826,  in  case  of  willful  omisrion 
of  taxpayer  to  make  oath  to  inventonr  under 
Statute  of  1880.  (Vt.)  4U1 

Form  of  oath  under  Tax  Laws  of  ISSa 


Effect  of  omission  of  dollar  marks  in  the 
assessment  list.  IMe  151 

Right  of  attaching  creditor  to  remove 
elond  of  a  tax  deed  nom  titio  of  attadied 
creditor.  (N.  H.)  8BS 

TELEGRAPH  COMPANIES. 

Possible  gains  and  contingent  profits  are  not 
allowed  as  damages  against  tel^raph  com- 
pany  for  faUure  to  deliver  a  telegram. 

(Me.)  C77 

Damages  recoverable  against  telegraph  com- 
pany for  failure  to  deliver  telegram,  and  con- 
sequent loss  of  contract  for  labor,  which  was 
defeasible  at  will  of  dther  party.    (Me.)  977 

TENANT. 

Bv2  Landlobd  ahd  Tbnaht. 

TENANTS  nr  COHMON. 

See  Joint  Tehastb  ahd  Tssaxtb  rs 

COUUOH. 

TENDER. 

Tender  of  payment  Is  onnecesstTT  after  re- 
fusal to  accept  (Mass.)  569 

TESTAMENTARY  OAPAOITY. 

Sbb  Will. 

TIME. 

Where  a  statute  or  rule  of  court  provides  tot 
notice  to  be  given  "within  three  aays,"  Sun- 
days are  not  excepted  without  express  pro- 
vision.  (MassL)  6«> 

TOWNS. 

Sbb  MmaciFAL  Cobpobatiohb. 
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TBADEJHABK. 

A  trade-mark  la  a  mark  applied  to  articles  of 
trade  to  tell  the  buyer  who  the  maker  Is. 

(Conn.)  411 

It  Is  the  appropriation  and  use  by  a  trader 
of  some  name,  symbol,  device  or  combinatioQ, 
which  he  may  lawfully  appropriate  aud  use  to 
mark  his  goods,  so  that  wheu  people  see  the 
goods  so  markcKi  they  may  know  tnem  to  he 
his  goods.  (CoDo.)  411 

A  trade-mark  is  a  particular  sign  or  Bymbol, 
which,  by  exclusiTe  use,  becomes  recognized 
as  the  dlstinguishiug  mark  of  theowner's  goods, 
and  for  U>e  protection  of  which  the  aid  of 
equity  may  be  luvoked.  (Conn.)  415 

A  trader  electing  to  associate  h^  reputation 
with  his  personal  name  instead  of  an  arbitra- 
ry symbol,  cannot  complain  because  other  per- 
sons harlng  the  same  name  adopt  the  same 
business  In  the  usual  way.  (Conn.)  414 

Any  mark,  symbol  or  device  used  merely  to 
Indicate  the  name,  quality,  style  or  size  of 
tan  article  cannot  be  protected  as  a  trade- mark, 

(Conn.)  414 

Use  of  geographical,  descripUTS  or  generic 
name.  (Conn.)  411 

Right  to  trade-mark  in  one's  own  name  used 
In  a  particular  and  distinctlTe  manner. 

(Conn.)  411 

A  manufacturer  will  be  restrained  from  the 
use  of  his  own  name  in  such  a  way  as  to  ap- 
propriate the  good  win  of  a  business  already 
esUwUstud  by  others  of  the  same  name. 

(Conn.)  412 

Right  to  trade-marks  In  thejuse  of  letters  and 
figures  ordinarily  employed  to  designate  qual- 
ities and  sizes.  (Conn.)  414 

Sufficiency  of  evidence  to  show  infringement 
ot  trade-mark.  (Conn.)  415 

TRESPASS. 

Du^of  railroad  company  to  trespassers. 

(Conn.)  827 

Duty  of  railroad  company  to  fence  track,  as 
to  trespassing  children.  (Conn.)  827 

The  sherifl  cannot  make  use  of  the  premises 
of  a  third  person  to  store  attaohed.goods,  with- 
out consent.  (Conn.)  181 

License  from  heirs  to  widow  to  erect  monu- 
ment in  cemetery  lot  will  authorize  builder  to 
remove  the  same  on  failure  of  payment. 

(Mass.)  198 

Tort  will  not  lie  for  private  injury  by  exer- 
cise ot  powers  ^ven  by  Act  of  Assembly. 

(Mass)  103 

Liability  of  landowner  to  trespasser  for  dan- 
gerous condition  of  his  premises,  as  for  an  un- 
goarded  excavation.  (Conn.)  806 

The  dangerous  charactCT  of  an  enavation 
near  the  highway,  rather  than  Its  exact  loca* 
tion,  will  determine  the  llabili^.  (Cmm.)  800 

Trespass  for  metM  profits  by  landlord  for 
dlatnrmnce  of  the  pomession  of  his  tenant. 

(Mass.)  91 

Record  and  judgment  against  third  prason, 
for  use  and  occupaUon,  is  admlssilfle  in  action 
for  mssns  profits.  Note  91 

Injunction;  when  granted  to  restrain  waste, 
trespass  and  interference  with  water-courses. 

JSotf  18 

n.  B.  K.,  T.  I. 


TRIAL. 

See  CartfrNAL  Law;  Jubt;  New  Tbial. 

Improper  argiuient  of  counsel,  when 
ground  for  new  trial.  (N.  H.)  £54 

Effect  of  immaterial  remarks  by  counsel. 

fVt.)  635 

The  use  of  a  chalk  diaenun  for  itiustratitm 
of  argument  Is  matter  of  discretion  for  the 
trial  court.  (N.  H.)  S49 

Omission  of  <l«<l*itg;  on  material  fact  will 
set  aside  decision  by  superior  court  Jndjee 
without  jury.  (Mass.)  W8 

Inatmcuon*— The  request  for  particular 
instructions  must  be  taken  as  one  and  entire. 
If  the  whole  Is  not  correct,  the  judge  need  not 
regard  It  at  all;  U  Is  not  his  duty  to  dissect  It 
ana  select  what  Is  right  and  reject  what  is 
wrong.  (Conn.)  426 

A  refusal  by  the  court  to  give  an  Instruc- 
tion on  a  part  only  of  the  evidence,  not  de- 
<dstve(^  the  case,  la  no  ground  for  exception. 

(Mass.)  673 

Verdtet;pn«itlee— The  court  is  justified 
to  withdrawing  evidence  from  the  considera- 
tion of  the  juiT  only  where  the  evidence  Is  so 
insufficient  m  law  that  a  verdict  upon  It  would 
have  to  be  set  aside.  (Mass.)  570 

When  the  evidence  given  at  the  trial,  with 
all  the  inferencee  which  the  jury  could  justifi- 
ably drawn  from  it.  is  insumdeat  to  support 
a  verdict  for  the  plaintlfl,  so  that  such  a  ver- 
dict if  returned  must  be  set  aside,  the  court  Is 
not  bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  verdict  for  the  defendant. 

(N.  H.)  843 

The  practice  of  sending  out  a  jury  when 
they  return  a  finding  that  Is  alMura  or  defect- 
ive has  existed  more  than  four  hundred  years. 

(Mass.)  592 

A  paper  sealed  by  the  jury,  setting  forth  the 
verdict  they  proposed  to  give,  is  not  a  verdict 
until  it  Is  affirmed  and  recorded.  (Mass.)  503 

A  mistake  in  a  verdict  may  be  corrected  be- 
fore it  is  recorded.  (Ma8s.>  598 

It  is  not  necessary  that  a  verdict  should  fol- 
low the  precise  language  of  the  issue;  but  It 
must  be  responsive  to  It  and  soezpreraed  as  to 
render  It  certain  that  the  jurv  decided  the 
question  or  questions  submitted  to  them;  and 
any  uncertainty  on  this  point  Is  fatal. 

(RL)  861 

Verdicts  are  amendable  like  other  records. 

<N.  H.)  842 

The  defect  of  ml«jeinder  of  causes  of  ac- 
tion will  not  be  enred  by  tbe  rerdiet. 

(N.H.)  894 

ConverMtioB  with  Jox-or  concerning 
case  as  ground  for  new  trial.    O^^sb.)  699 

TROVER  AND  COMVSRSIOS. 

See  CoiTVZRsioiT. 

A  chattel  mortgagee  cannot  maintain  trover 
against  a  third  person  when,  by  the  terms  of 
the  deed,  the  mortgagor  Is  entitled  to  posses- 
sion. (Mass.)  572 

Joint  and  separate  liability  for  trover  for 
detention  of  property  by  wife.  In  the  presence 
and  with  the  appro^  of  her  husbana. 

(Vt.)  846 

Bherijff  has  special  property  In  goods  at- 
tached, to  maintain  trover.        (Mass.)  101 


Digitized  by 


Google 


1048 


Tbubtb. 


The  writ  must  describe  the  property  with 
reasonable  certaioty.  (Vt.)  898 

Debt  may  be  Joined  with  deUnue. 

(N.  B.)  824 

Penal  sum  named  In  bond  for  release  of 
attached  property  Is  not  prima  fetde  evidence 
of  the  value  of  the  property  attached. 

(Conn.)  894 

It  may  be  shown  In  mltigsdon  of  damages, 
In  action  against  a  wrongful  taker,  that  the 
property  has  been  returned  to  the  plaintiff  or 
to  a  third  person  as  owner.        (Mass.)  672 

Interest  IS  allowed  In  trover  from  the  date 
of  the  conversion.  (Mass.)  525 

Interest  from  the  time  of  conversion  Is  al- 
lowed in  actions  for  unliquidated  damages. 

(Ua8B5  749 

TRUSTS. 

Sbb  DsTiflB  ASD  Legacy;  Exeoutobs  ash 
Aduinibtratobs. 

Creation ;  TaildKj- 1  eonstrnetion ; 
Words  BuflBdCDt  to  cxeate  precatonr  trusts. 

(Kass.)  700 

Trusts  for  public  charitable  parposea 

are  upheld  under  circumstances  under  which 
private  trusts  would  fall.  (Conn.)  689 

A  testamentary  trust  will  not  fail  for  the 
want  of  a  trustee.  (Conn.)  639 

Parol  evidence  to  estahltsb.  (N.  H.)  285 
Parol  evidence  not  admlsslhle  toprove  ex- 
press trust.  (R.I.)  831 
Remltinc  tmats.  (Mass.)  918 
A  tnut  coupled  with  a  power  should  be  con- 
Btrued  liberal^  to  carry  out  the  trust. 

(Mass:)  598 

A  power  may  be  successively  exercised,  as 
power  to  lease,  to  lend  money  to  life  tenant, 
to  raise  mon^  Iv  sale  or  mortgage,  and  to 
make  extensions  of  time  for  acta  of  ee$tuu  giu 
tnut.  (Mass.)  698 

Where  a  trust  is  established  by  will  for  tbe 
support  of  a  child  or  widow  during  life,  the 
Inclination  of  the  court  should  be,  in  all 
doubful  cases,  to  make  the  Income  as  large  as 
is  fairly  consistent  with  the  safety  of  the  prin- 
cipal. (Kass.)  874 

If  a  deed  or  will  Is  by  a  power  required  to 
be  executed  in  the  presence  of  a  certain  num- 
ber of  witnesses,  and  It  is  executed  in  the  pres- 
ence of  a  smaller  number,  or  if  it  Is  required 
to  be  sealed  and  the  sealing  Is  omitted,  equity 
will  supply  the  defects.  (Mass.)  598 

The  court  will  not  aid  the  nonexecutlon  of  a 
power  even  where  that  nonexecutlon  Is  occa- 
sioned by  a  disability  arising  from  gout. 

(Mass.)  508 

Tmeteet  povrare  and  liabilities- 
Powers  coupled  wiUi  Interest  may  be  execu- 
ted by  snrrivlttgr  tmatee.      (N.  H.)  174 

In  construing  trust  deed,  courts  will,  if 
possible,  hold  trustees  as  joint  tenants. 

(R.I.)  24 

Personal  liability  of  testamentary  trustee 
making  investments  In  terminable  securities, 
such  as  municipal  and  corporate  bonds  at  a 
premium.  (Mass.)  878 

Liablll^  of  nonresident  trustee  to  taxation 
In  town  Mere  eutvi  fiw  trust  resides. 

(R.L)  808 

Coaamieaiena  for  eztraordlnair  services 
not  du^  of  tniMee  to  render.     (Mass.)  SOS 

H.       B.,  T.  X. 


VOTBBS  ABD  ElEOTIOHI. 

Trustee  acting  as  attorney  and  counad, 
when  entitled  to  extra  compensation  for  oei- 
vices.  (Mass.)  203 

Trustees  also  factors  or  broken,  when  en- 
titled to  extra  commissions.        (Masa.)  203 

Premium  paid  for  an  Investment  should  not 
be  charged  to  the  Income,  but  any  loss  sbouJd 
be  sustained  by  the  principal.      (Mass.)  878 

A  power  of  sale  must  be  strictly  executed, 
and  a  purchaser  takes  at  his  periL  (Me.)  9O0 

Liability  to  exeention  of  lands  held  by 
one  aa  trustee  or  mortgagee  under  deed  abso- 
lute. (Uasi.)  7S« 

UNDUE  INFLUENCE. 

Sbb  Will. 

UNITED  STATES. 

When  the  President  of  the  United  States  has 
made  an  appointment  he  has  exercised  his 
whole  power,  and  his  discretion  has  be^  com- 
pletely applied  to  the  case.  (Mass.)  601 

USAOE. 

Sbb  CuaroK  asd  Usagb. 

USE  AND  OCCUPATION. 

Record  and  judgment  against  third  person, 
for  use  and  occupation.  Is  admlsdble  in  ac- 
tion for  nutne  profits.  ItbU  91 

VAORANOY. 

Sufficiency  of  complaint  substantially  fol- 
lowing Pub.  Stat.  chap.  207,  §  39,  but  omiv 
ting  to  allege  that  defendant  had  any  necea- 
sl^  of  laboring  for  supporting  herself. 

(Mam.)  484 


vendor  and  purchaser. 

Beb  Salb. 

Spedflo  perf  oimance  of  contracts  to  conrvr. 

(Vt.)  m 

Open,  exclusive  possession  of  land  Is^  notice 
of  tiUe  to  purchaser.  (Vt.)  SSS 

VERDICT. 

SbbTbial. 

VILLAGES. 

Sbb  Muhicifal  Cobpobatiohb. 

VOTERS  AND  ELECTIONS. 

In  determiotng  the  place  of  residence  of 
a  person,  his  declared  Intention  should  prevail 
unless  bis  acts  or  the  facts  show  clearly  that 
such  declared  Intention  cannot  be  true. 

(Conn.)  647 

The  Legislature  cannot  provide,  for  the 
choice  of  offleerSi  a  different  mode  from  that 
prescribed  by  the  Constitution.       (Vt.)  279 

There  is  no  remedy  by  mandamus  to  com- 
pel the  board  of  r^utraUon  to  admit  an 
elector.  (Conn.)  647 

LlaUllty  of  members  of  boards  of  rc^stia- 
don  forrefnsing  to  regleterdulr  entitlea  elec- 
tfv;  necessity  of  proof  of  maUce  or  wiOful 
disregard  of  dnty.  (Conn.)  647 
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Llabllt^  of  Belectmen  for  vronsfutly  eras- 
ing naine  of  elector  from  legUter.  P.  S.  cbap. 
07.  (Mass.)  138 

UoDcluriTeoesa  of  retorn  of  caovassiog 
board.  (N.  H.)  01 

Right  to  reeoimt»  and  authority  of  court 
to  go  behind  returns.  (N.  H.)  158 

WABD. 

See  Guardian  and  Wabo. 

WAREHOUSEMAN. 

Right  of  owner  of  goods  to  recover  from 
warebouscmau  to  whom  th^  bare  been 
pledged  by  a  broker,  who  procured  possession 
of  them  for  the  purpose  of  sale  to  an  alleged 
undisclosed  prlnclpu,  when  in  fact  there  was 
no  principal.  (Mass.)  510 

warranty. 

See  Sals. 

WASTE. 

A  guardian  is  liable  for  waste.   (Mass.)  450 
Injunction,  when  granted  to  restrain  waste, 
trespass  and  interference  with  water  courses. 

Note  18 

WATERS  AND  WATER  COURSES. 

Skb  Dbaihb  and  Sewers;   Mills  and 
Dams. 

Where  one  has  permitted  another,  without 
objfclion,  to  use  wuler,  the  law  will  raise  no 
implied  promise  to  pay  rent,        (N.  H.)  'Z^tS 

Right  of  person  having  right  ot  flowage,  to 
remove  fauces  on  servient  land  when  not  ex- 
ercising such  right  of  Qowage.     (Mass.)  449 

Right  of  adjoiaing  millowhers  to  use  of 
water.  (N.  H)  12 

Rights  of  riparian  proprietors. 

(Mass.)  732 

Above  ebbing  and  flowing  tide,  fisheries  be- 
long exclusively  to  the  adjoining  owners. 

(R.  I.)  871 

Injunction;  when  granted  to  restrain  waste, 
trespass  and  interference  with  water  courses. 

Note  18 

WAYS. 

See  Municipal  Corporations. 

Tumying  oat — Aulhority  of  towns  to  lay 
out  ways  acroas  railroad  tracks,  under 
Pub.  iritws,  1874,  chap.  214;  measure  of  dam- 
Mrea.  (Me.)  47t( 

Under  Pub.  Stat.  chap,  lia,  g  135. 

(Mtxss.)  95 

Rei^ularity  and  necessity  of  notice  of  pro* 
ceedlag  to  locate,  under  P.  S.  cbap.  49. 

(Mass.)   609,  610 
Requisites  and  regularity  of  proceedines  to 
lay  out,  under  B.  S.  1871,  chap.  18,      4~  6. 

(Me.)  660.688 
Proceedings  to  layout,  under     L.  chap.  61. 

(N.  H.)  844 
Proceedings  under  P.  8.  chap.  64.  §  11. 

(R.  I.)  872 

The  jMJtition  to  county  commissioners  to  lay 
out  must  state  terntinL  (M&)  689 

H.  E.  B.,  V,  L 


The  location  by  the  county  commissioners 
must  t>e  so  definite  that  an  engineer  can  apply 
it  to  the  soil  with  precision  and  certainty. 

(Mass.)  609 

Right  of  appeal  from  decision  of  county 
commissioQers  in  laying  out  way,  under  R.  B. 
chap.  18.  (Me.)  785 

Right  of  appeal  from  refusal  of  city  council 
of  Biddefordto  lay  out  highway.   (Sle.)  661 

Acceptance  of  lay  out  and  alteration  of 
street  by  Imrough;  effect  of  appeal  by  one 
owner  from  the  award  as  to  whether,  pending 
the  appeal,  the  laud  becomea'part  of  the  streM. 

(Conn.)  895 

Questions  raised  on  certorari  to  proceed- 
iogy  by  commissioners.  (Me.)  688 

What  errors  reviewable  on  certiorari. 

(Me)  689 

Title  to  fee— Title  of  landowner  to  center 
of  road.  (Me.)  842 

Right  of  landowner  to  plant  ornamental  or 
shade  trees  within  limits  of  way.rlght  of  high- 
way surveyors  to  destroy  trees.      (Me.)  812 

Right  of  grantee  to  enforce  reservations  in 
grantor's  deed,  of  streets  or  passageways  be- 
yond the  limits  of  his  land.        (Mass.)  869 

Where  an  easement  Is  appurtenant  to  the 
whole  estate,  the  assignee  of  any  part  may  claim 
the  rieht,  so  far  as  is  applicable  to  his  parcel, 
provided  It  can  be  enjoyed  by  the  several  es- 
tates without  increasing  the  burden  upon  the 
servient  estates.  (Moss.)  721 

Defect* — Liability  of  landowner  to  tres- 
passer  for  dangerous  condition  of  his  premises, 
as  foranunguardedezcavation.   (Conn.)  306 

Liability  for  negligence  In  mainlainiog  ex- 
cavation near  highway.  (Conn.)  806 

The  dangerous  character  of  an  excavation 
near  the  highway,  rather  than  its  exact  loca- 
tion, will  determine  the  liability.  (Conn.)  80G 

WIFE. 

See  HcsBAm}  aim  Wife. 
WILL. 

See  Descent  and  Dibtributiom;  Drvisk 
AND  Legacy;  Exbcctobs  and  Aduinu- 

TRATOUS. 

Efftct  of  probate  of  will  as  evidence  of 
mental  capacity-  in  collateral  proceedings. 

(Mass.)  736 
Evidence  of  nndM  bifinence. 

(Mass.)  915 

Declaration  of  devisee  of  intent  to  control 
testator  is  not  evidence  of  undue  infiucnce,  in 
absence  of  evidence  of  any  act  thereto. 

(Mass.)  915 

Beneficial  society  Insurance  payable  to 
widow,  orphans  or  other  dependents  of  mem- 
ber; power  to  bequeath  by  will. 

(Mass.)  716 

Attestation.  (N.  H.)  168 

If  by  a  power  a  will  Is  required  to  tw  execut- 
ed in  the  presence  ot  a  certain  number  of  wit- 
nesses, and  It  is  executed  In  the  presence  of  a 
smaller  number,  or  if  It  Is  required  to  be  sealed 
and  the  sealing  Is  omitted,  equity  will  supply 
the  defect.  (Mass.)  698 

Revocation — Revocation  of  a  will  tnlies 
place  in  consequence  nf  a  rule  or  princinle  of 
law,  independently  of  the  Intention  6t  the 
maimer  of  the  will.  (N.  H.)  650 
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BeTOCBtloQ,  under  Q.  L.  chap.  198,  %  R 

(N.  H.)  549-566 
BerocatloB  br  Implication.  <N.  H.)  650 
Revocation  of  wllla,  under  Statute  of  Frauds. 

(N.  H.)  663-556 
BerocaHonof  will  of  fme  aoU  by  subsequent 
marrl^.  (Mass.)  883 

Revocallon  by  marriage  and  birth  of  a  child. 

(N.  H.)  554 

BeTDcatioD  by  aubsequent  birth  of  a  child. 

(N.  H.)  553 

At  common  law,  a  tbtal  reTocatloD  resulted 
from  the  subsequent  marriage  of  a  testatrix; 
subsequent  marriage  of  a  testator,  when  fol- 
lowed by  birth  of  a  child.  Partial  revocation 
by  alienation  of  thing  devised;  death  of  devisee 
in  lifetime  of  testator.  (N.  H.)  661 

Alienation  by  testator  of  a  part  of  a  chattel 
speciflcally  bequeathed,  or  a  part  of.  real  estate 
Bpecifleally  densed,  operates  as  an  ademption 
or  revocation  pro  tanto.  (N.  U.)  650 

A  change  In  testator's  clrcumsunces,  a^  to 
amount  and  value  of  properly,  will  not  work  a 
revocation.  (N.  H.)  549 

At  common  law  a  will  mifht  be  revoked  by 
any  act  of  the  testator  ■homog  his  intention. 

(N.  H.)  649 

An  Intention  to  revoke  bjr  some  future  act 
doeB  not  operate  as  an  act  of  revocation. 

(N.  H.)  653 

An  Intention  to  revoke  by  canceling  or  de- 
stroying, not  fulfilled  from  any  cause,  however 
frauduumt.  will  not  be  a  revocation. 

fN.  H.)  549 

Parol  declarations  as  evidence  of  revnoatioo. 

(N.  H.)  555 

Foreign  will— Under  N.  H.  R.  8.  chap. 
147,  a  win  executed  and  proved  according  to 
the  laws  of  another  State  will  have  same  ef- 
fect in  disposition  of  real  and  personal  property 
as  though  executed  and  proved  according  to 
the  laws  of  this  State.  (N.  H.)  169 

Competency  of  wltB«Mu  in  iffoceedlDgs 
to  probate  will.  <N.  H.)  61 

witnesses. 

Sbb  Contbmft;  Will. 

Competency  d  witnesses  In  proceedings  to 
probate  will.  (N.  H.)  61 

Profesaional  commnnleationa  to  at- 
torney are  privileged  only  when  disclosure  is 

M.  S.  B.,  V.  I. 


Writ  akd  Procbbs. 

objected  to  by  client,  or  when  they  would  be 
prejudicial  to  his  interests.  (R  I.)  831 

Communications  to  attorm^  are  not  privl- 
le^  where  fraud  is  allied.       (R.  I )  821 

Instructions  to  attorney  lo  draw  deed  are  not  - 
privileged  against  those  claiming  interest  in 
the  subject.  (R.  I.)  831 

The  allowance  of  leading  qaestiona  Isio 
the  discretion  of  the  trial  court.   (N.  U.)  114 

A  wttneaa  may  lie  laspeached  bj*  show- 
ing eontrarr  atatementa  nwdeoat  of  court 

(N.  H.)  iia 

Subpoena  duces  tecnm-~Right  to  com- 
pel production  of  note  held  and  claimed  by 
third  person,  in  action  by  owner.  (Mass.)  770 

Production  of  books  and  papers  and  compul- 
sion of  attendance  of  witnesses  before 
councllsor  committees,  under  Pub.  Stat,  clu^>. 
169.  g  7.  (Mass.)  S18 

Contempt — The  House  of  Bepresentatlves 
of  Massachusetts  has  power  to  punish  for  con- 
tempt, conferred  by  Constitution  arts.  10  and 
11.  (Mass.)  619 

Committee  of  common  council  has  no  power 
to  commit  or  punish  a  witness  for  contempt. 

(Haas.)  S18 

WORDS  AND  PHRASES. 

See  DEFiNniONS. 

WRIT  AND  PROCESS. 

Bee  Intoxicatiko  LiquoBS;  Seabch  Wak- 

BANT;  SBQUSaTRATIOK. 

Authority  of  constable  to  make  service  of 
process  not  directed  to  him.  (He.)  473 

If  a  person  receive  a  paper  which  he  might 
consider  invalid,  but  which  he  retains  without 
objection,  and  thereafter  so  acts  as  to  lead  the 
oppming  party  to  believe  that  be  is  treating  the 
service  as  valid,  he  cannot  afterward  rely  upon 
the  invalidity.  (Mass  )  499 

A  special  appearance  upon  an  illegal  arrest 
will  not  widve  defendant's  right  to  object  to 
(he  service  of  the  wilt  (Mass.)  498 

if  the  service  of  a  writ  Is  defective  or  Inauf- 
flclent  It  Is  within  the  discretion  of  the  court 
to  issue  an  order  of  further  service,  under  P. 
S  chap.  161.  §  84.  (Mass.)  40S 

An  amendment  to  an  oflScer's  return  will  not 
relate  back  to  affect  lutenreniog  rights. 

(Me.)  670 
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